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STATE  V.   COVINGTON. 

(Supreme  Court  of  Tennessee.    May  31, 1920.) 

Criminal  law  «s»200(4)— Aoqulttal  bar  to  proa- 
aoDtion  for  offanae  arialog  out  of  aame  traoa- 
actlon. 

Defendant  having  been  acquitted  oo  a 
charge  of  violating  the  Act  of  1917,  c.  12,  which 
in  sections  1,  2,  and  S  denounces  the  offenses 
of  receiving,  possessing,  and  transporting  liq- 
uors, cannot,  though  only  one  of  the  three 
separate  offenses  was  charged,  be  prosecuted 
for  others  denounced  arising  ont  of  the  same 
transaction,  for  section  6  limits  the  fine  in  such 
cases  to  $600  and  imprisonment  to  six  months, 
and  to  allow  the  state  to  split  the  aame  trana- 
action  into  three  indictments  might  resuk  in 
the  imposition  of  triple  penalty. 

Error  to  Clrcait  Court,  Haywood  County; 
Tbos.  E.  Harwood,  Judge. 

Shane,  alias  Shang,  Ctrvington,  was  indict- 
ed for  violating  the  liquor  laws,  and,  plea  of 
former  acquittal  having  been  sustained,  the 
State  brings  eiTor.    AfiBrmed. 

W.  H.  Swiggart,  Jr.,  Aast.  At^.  Oen.,  for 
the  State. 

Bond  &  Bond,  of  Nashville,  for  defendant 
In  error. 

McKUmEY,  J.  The  defendant  in  error 
was  indicted  at  the  January  term,  1919,  of 
the  circuit  court  of  Haywood  county  for  vio- 
lating the  liquor  laws.  The  indictment  con- 
tained two  counts,  the  first  charging  the  de- 
fendant in  error  with  unlawfully  receiving 
intoxicating  liquors,  and  the  second  with  un- 
lawfully being  in  the  possession  of  intoxicat- 
ing liquors. 

At  the  next  term  of  the  court  the  defend- 
ant In  error  Interposed  a  plea  of  former  ac- 
quittal, which  was  sustained  by  the  court,  and 
the  defendant  In  error  was  discharged. 

In  said  plea  of  former  acquittal  the  de- 
fendant in  error  set  out  that  he  had  been 
tried  and  had  been  given  a  verdict  of  not 
guUty  upon  an  indictment  returned  at  the 
May  term,  1918,  cbarghig  that  In  April,  1918, 
be  "did  transport  Into  this  state  and  from 
one  place  to  another  in  this  state  and  within 
the  county  aforesaid,  intoxicating  liquors,  in- 
cluding wine,  ale  and  beer,  for  another  per- 
son, firm  and  corporation." 


After  setting  out  said  former  Indictment 
and  trial,  and  the  result  thereof,  and  averring 
that  the  Judgment  rendered  on  said  verdict 
of  not  guilty  was  final,  the  plea  concluded- 
wlth  the  following  averments: 

"The  defendant  says  that  the  offense  for 
which  he  was  acquitted  and  upon  which  said 
judgment  of  not  guilty  was  pronounced  is  the 
identical  offense  as  the  one  charged  the  de- 
fendant in  this  case,  and  that  the  court  had 
jurisdiction  to  hear  and  determine  said  case 
and  to  pronounce  said  judgment. 

"The  defendant  further  soys  that  the  facts 
upon  which  the  presentment  above  set  out  was 
predicated  and  based  are  the  identical  facts 
upon  which  the  presentment  is  predicated  and 
based  in  the  present  case." 

The  Attorney  General  moved  the  court  to 
strike  out  said  plea  of  a  former  acquittal  be- 
cause It  did  not  charge  the  same  offense.  The 
court  overruled  said  motion,  and,  the  state 
having  declined  to  take  Issue,  the  court  there- 
upon dismissed  the  case.  From  this  action  of 
the  court  the  state  prayed  and  was  granted 
an  appeal  to  this  court 

The  first  three  Sections  of  chapter  12  of  the 
Acts  of  1917  are  as  foUovre: 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Tennessee,  that  it 
shall  be  unlawful  for  any  person,  firm  or  cor- 
poration to  receive,  directly  or  indirectly,  in- 
toxicating liquors  including  wine,  ale  and  beer, 
from  a  common,  or  other  carrier,  in  this  state, 
whether  intended  for  personal  use,  or  other- 
wise, and  whether  interstate  or  intrastate 
shipments  or  transportation. 

"Sec.  2.  Be  it  further  enacted,  that  it  shall 
be  unlawful  for  any  person,  firm  or  cqrporation 
to  possess  intoxicating  liquors,  including  wine, 
ale  and  beer,  hereafter  received,  directly  or 
indirectly,  from  a  common  or  other  carrier 
in  this  state,  whether  intended  for  personal  use 
or  otherwise,  and  whether  interstate  or  intra- 
state shipments  or  transportation. 

"Sec.  8.  Be  it  further  enacted,  that  it  shall 
be  unlawful  for  any  express  company,  railroad 
company,  or  any  common  carrier  or  person 
to  ship  or  transport  into  this  state  or  from 
one  place  to  another  within  this  state,  intoxi- 
cating liquors  including  wine,  ale  and  beer,  for 
any  person,  firm  or  corporation,  whether  in 
original  packages  or  otherwise  and  whether 
intended  for  personal  use  or  otherwise." 

The  punishment  prescribed  for  violating 
the  provisions  of  said  act  la  contained  In  sec- 
tion 6  thereof,  which  is  as  follows: 
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"Sec.  6.  Be  it  farther  enacted,  that  any  per- 
son, firm  or  corporation  violating  any  of  the 
provisions  of  this  act,  shall,  upon  conviction, 
be  fined  not  less  than  fifty  dollars  nor  more 
than  five  hundred  dollars,  and  in  the  discretion 
of  the  court  may  be  imprisoned  in  the  county 
jail  or  workhouss  for  a  period  of  time  not  ex- 
ceeding six  months." 

Had  the  original  indictment  contained  three 
counts  charging,  respectively,  (a)  receiving, 
(b)  possessing,  and  (c)  transporting  liquors, 
and  had  the  Jury  found  the  defendant  guilty 
on  all  three  counts,  under  the  provisions  of 
the  act,  the  maximum  punishment  which 
could  have  been  imposed  would  have  been  a 
fine  of  $500  and  an  Imprisonment  of  six 
months. 

The  plea,  which  must  be  taken  as  true,  says 
that  this  was  one  transaction,  so  that  If  the 
state  were  permitted  to  split  this  one  trans- 
action into  three  parts  and  charge  the  de- 
fendant vdth  recelTlng  In  one  indictment — 
possessing  in  the  second,  and  transporting  In 
the  third — and  the  defendant  should  be  found 
guilty  in  each  case,  then  the  court  could  im- 
pose a  fine  of  $500,  and  an  imprisonment  of 
six  months  in  each  case.  While  the  statute 
only  contemplated  a  maximum  fine  of  $500, 
and  an  Imprisonment  of  six  months  for  the 
entire  transaction. 

The  principle  involved  is  thus  stated  in  16 
Corpus  Juris,  272,  to  wit: 

"There  is  also  another' rule  which  declares 
that,  if  the  prosecution  under  the.  second  in- 
dictment Involves  the  same  transaction  which 
was  referred  to  in  the  former  indictment,  and 
it  was  or  properly  might  have  been,  the  sub- 
ject of  investigation  under  that  indictment,  an 
acquittal  or  a  conviction  under  the  former  in- 
dictment would  be  a  bar  to  a  prosecution  under 
the  last  indictment  This  rule  is  sometimes 
called  the  'same  transaction  test.' " 

nils  text  is  supported  by  a  great  many  au- 
thorities. 

It  is  well  illustrated  in  our  case  of  Fiddler 
V.  State,  7  Humph.  508,  In  which  the  defend- 
ant was  presented  for  betting  on  a  horse 
race.  To  this  indictment  the  defendant  plead- 
ed that  he  had  been  indicted  for  running  a 
horse  race  along  a  public  road,  and  bad  been 
convicted  thereof  on  his  own  confession,  and 
punished  therefor;  and  that  said  horse  race 
for  running  which  he  had  been  so  convicted 
and  punished,  and  the  horse  race  for  betting 
on  which  be  Is  presented.  Is  one  and  the  same 
horse  race.  To  this  plea  the  Attorney  Gener- 
al demurred.  The  court  sustained  the  demur- 
rer, and  fined  the  defendant.  The  statute  in- 
volved was  section  2  of  chapter  10  of  the 
Acts  of  1833,  which  provides  that — 

"Be  it  enacted,  that  all  and  every  person 
betting  or  running,  aiding  and  abetting  in  run- 
ning any  horse  race  in  or  along  any  public  road 
in  this  state,  shall  be  liable  to  be  indicted  un- 
der the  same  rules  and  provisions  as  are  now 


in  force  and  use  In  this  state  against  unlawful 
gaming." 

It  will  be  noticed  that  this  act  prohibits  (a) 
betting  on  a  horse  race,  and  (b)  running  a 
horse  race. 

This  court  reversed  the  trial  court,  holding 
the  plea  of  former  conviction  to  be  good.  The 
court  held  that  there  was  but  one  transaction, 
and  hence  the  matter  of  gaming,  by  betting 
on  a  horse  race,  was  a  proper  subject  of  in- 
vestigation under  the  first  Indictment  In  the 
first  Indictment  the  state  could  have  included 
a  count  for  betting,  but  the  state  has  no  right 
to  spilt  up  one  transaction  of  this  nature  into 
parts,  and  find  an  indictment  on  each  part 

In  Hite  V.  State,  9  Terg.  379,  an  entirely 
different  principle  was  considered,  and  the 
question  there  Involved  has  no  bearing  upon 
the  present  case. 

We  are  of  the  opinion  that  the  trial  judge 
was  correct  in  dismissing  the  case,  and  his 
judgment  is  affirmed. 


LANSDEN  V.  CITY  OF  JACKSON. 

(Supreme  Court  of  Tennessee.    May  31, 1920.) 

1.  Municipal  oorporatlons  €=>8I2(5)  —  One 
city  cofflinlssloner  cannot  waive  reqnlremaiit 
of  aotlce  of  Injury. 

Even  if  the  statutory  requirement  of  no- 
tice to  a  dty  of  claim  for  personal  injuries 
can  be  waived  by  the  governing  body  of  the 
city,  one  of  the  city  commissioners  has  no  au- 
thority to  waive  such  requirement 

2.  Municipal  corporations  «=98I2(5)— Ratlflea- 
tion  of  eonmlssloner's  promise  to  pay  hos- 
pital axpenses  does  not  waive  notice  of  In- 
Jury. 

Ratification  by  the  governing  body  of  the 
city  of  the  promise  of  one  of  the  commission- 
ers that  the  city  "would  pay  the  hospital  ex- 
penses of  plaintiff  for  an  examination  of  her 
injuries  is  not  a  waiver  of  the  requirement  that 
notice  of  claim  for  injuries  be  given  the  city. 

3.  Municipal  corporations  «s»SI2(5)— Offlear's 
waiver  of  right  to  notice  can  b*  ratMod  only 
by  formal  action. 

A  municipality  can,  in  the  absence  of  fraud 
or  imposition,  ratify  an  act  of  its  officer  in 
waiving  the  statutory  requirement  of  notice 
of  claim  for  injuries  only  by  formal  action  tak- 
en by  the  proper  officials. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; R.  B.  Baptist,  Judge. 

Action  by  Mrs.  Maggie  Lansden  against 
the  City  of  Jackson.  Judgment  dismissing 
the  suit  and  sustaining  demurrer  to  the  dec- 
laration was  reversed  by  the  Court  of  Civil 
Appeals  and  the  case  remanded  for  hearing, 
and  defendant  appeals.    Case  dismissed. 
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W.  N.  Kay,  of  Jackson,  for  appellant 
R.  F.  Spragins  and  F.  Yfi  Pope,  botb  of 
Jackson,  for  appellee. 

BACHMAN,  J.  This  Buit  was  instituted  by 
Mrs.  MafnUe  Lansden  against  the  dty  of 
Jackson  to  recover  for  Injaries  alleged  to 
have  been  suffered  by  her  on  or  about  the 
Btb  of  August,  1917,  by  reason  of  tbe  de- 
fective condition  of  one  of  tbe  sidewalks  in 
said  city.  A  demurrer  was  illed  on  behalf 
of  the  dty  on  the  grounds  that  no  notice  of 
the  plaintiff's  claim  had  been  served  upon 
the  mayor  of  tbe  dty,  as  required  by  chapter 
55  of  the  Ads  of  1913,  and  that  no  facts  or 
circumstances  were  alleged  to  show  a  waiver 
by  the  dty  of  the  notice  provided  for.  The 
authority  of  the  dty  or  its  oflScers  to  waive 
the  provisions  of  the  statute  was  also  chal- 
lenged: The  demurrer  was  sustained  by  tbe 
trial  Judge  and  the  suit  dismissed.  Upon  ap- 
peal to  the  Court  of  Civil  Appeals  a  majority 
of  that  court  were  of  opinion  that,  although 
notice  had  not  been  given,  as  required  by  the 
act  referred  to,  the  allegations  of  the  dec- 
laration were  saflldent  to  show  a  waiver  on 
the  part  of  the  dty,  and  the  Judgment  of  the 
circuit  court  was  reversed  and  tbe  case  re- 
manded for 'hearing. 

The  allegations  of  the  declaration  upon 
which  the  action  of  the  Court  of  Civil  Ap- 
peals is  predicated  are  as  follows: 

"PlalntifE  further  avers  that,  while  no  writ- 
ten notice  was  served  upon  the  mayor  of  said 
dty  of  said  acddent  and  injury  within  the 
time  prescribed  by  the  state  statute  upon  this 
subject,  yet  she  avers  that  the  said  dty  did 
receive  and  have  notice  of  the  acddent  and 
injury  and  the  drcnmstances  G<»inected  with 
same,  on  the  next  day  after  the  said  accident 
and  injury,  and  that  written  notice  as  prescrib- 
ed by  statute  was  made  unncceaeary  and  a  use- 
less formality,  and  was  waived  by  the  dty,  by 
reason  of  the  following  facts,  to  .wit: 

"On  the  next  day  after  said  acddent  plaintiff 
sent  for  Mr.'  Z.  K.  Griffin,  who  was  at  that 
time  one  of  the  commissioners  of  the  city  of 
Jackson,  and  informed  him  oC  all  the  facts  con- 
nected with  said  accident  and  injury  and  as 
to  the  manner  in  which  the  plaintiff  was  in- 
jured, and  thereupon  the  said  commissioner  di- 
rected the  plaintiff  to  go  to  a  hospital  and  to 
have  an  X-ray  examination  of  her  injured  parts, 
and  he  promised  that  the  defendant  dty 
would  bear  the  expense  of  same;  that  at  the 
next  meeting  of  the  board  of  commissioners  of 
said  dty,  to  wit,  on  the  following  day,  the  said 
Z.  K.  Griffin,  commissioner,  reported  the  facts 
in  regard  to  the  plaintiff's  said  injury  and  bis 
action  relative  thereto,  and  of  the  direction 
which  he  had  given  to  the  plaintiff,  whereupon 
the  other  two  commissioners,  constituting  said 
board,  one  of  which  was  mayor  of  said  dty, 
approved  and  ratified  the  action  of  said  Z.  K. 
Griffin;  that  on  or  about  December  2  or  3, 
1917,  plaintiff  had  another  conference  with  the 
said  commissioner,  Z.  K.  Griffin,  in  which  plain- 
tiff advised  the  commissioner  that  she  had  or 
was  going  to  leave  the  hospital  where  she  was 
being  treated;  that  she  had  not  recovered  from 


said  injury,  and  was  looking  to  tbe  dty  'to  do 
the  right  tJiing  by  her,'  and  tbe  said  commis- 
sioner thereupon  stated  that  the  dty  would 
consider  her  daim  and  treat  her  right  in  the 
matter;  that  again  prior  to  March  4,  1918, 
plaintiff  had  another  conversation  with  the  saiil 
commissioner,  in  which  the  latter  directed  tbe 
plaintiff  to  present  her  claim  to  the  board  of 
commissioners  of  the  dty  of  Jackson,  which 
she  did  on  March  4,  1918,  at  which  time  she 
discussed  her  claim  at  length  with  the  board 
of  commissioners,  but  they  failed  to  reach 
an  agreement;  that  the  mayor  of  the  defend- 
ant dty  thereupon  suggested  that  plaintiff 
meet  the  commissioners  in  conjunction  with 
their  attorney,  to  which  plaintiff  agreed,  and 
did  again  appear  before  said  board  on  April  24, 
1918,  and  her  case  was  again  brought  up  and 
discussed,  and  at  which  meeting  the  plaintiff 
was  finally  informed  by  the  mayor  and  dty 
attorney  that  the  dty  would  not  pay  the  sum 
demanded  by  the  plaintiff  on  account  of  her 
said  injuries. 

"Plaintiff  therefore  avers  that  because  of  the 
foregoing  facts,  and  by  leading  the  plaintiff 
to  believe  that  her  claim  would  be  adjusted  by 
the  dty  withont  suit,  she  was  thereby  misled, 
and  therefore  did  not. seek  legal  advice  as  she 
would  have  done,  but  for  the  negotiation  which 
she  had  been  drawn  into  through  the  represen- 
tation of  said  mayor  and  commissioners,  and 
her  rights  would  have  been  protected  by  the 
giving  of  the  required  notice  after  being  so 
advised  by  counsel  of  the  necessity  of  said 
notice,  and  so  the  defendant  dty  waived  the 
written  notice  as  prescribed  by  statute  and  is 
estopped  to  rely  upon  the  failure  to  give  such 
written  notice  as  a  defense  in  this  case." 

Upon  these  facts  It  is  Insisted  that  the 
dty  of  Jackson  has  waived  the  compliance 
with  the  provisions  of  the  ad  of  1913,  and  Is 
now  estopped  to  set  up  as  a  defense  such 
non-compliance  on  the  part  of  the  plaintiff. 

It  will  be  seen  that  the  failure  to  give  the 
prescribed  notice  is  sought  to  be  excused 
upon  the  ground  that  the  dty  had  actual 
notice  through  the  commissioner  Griffin,  with 
whom  tbe  plaintiff  advised  immediately  fol- 
lowing the  Injury,  that  the  commissioner  di- 
rected the  plaintiff  to  go  to  a  hospital  and 
have  an  examination  of  her  injuries  made, 
and  that  the  dty  would  bear  the  expense 
thereof,  and  that  upon  report  of  his  action 
to  the  other  commissioners  the  same  was 
ratified  and  approved.  Whether  munidpall- 
tles,  when  acting  through  thdr  governing 
bodies,  are  authorized  to  waive  the  provi- 
sions of  protective  statutes,  is  a  question  up- 
on which  there  Is  a  confiict  of  authority ;  the 
weight  of  authority  seems  to  be  that  they 
cannot  do  so.  McQuillln,  Munldpal  Corpo- 
rations, i  2714;  Dillon,  Munldpal  Corpora-' 
tlons  (5th  Ed.)  {  1613;  Gay  v.  Cambridge, 
128  Mass.  387;  Walteik  t.  Ottowa,  240  111. 
259,  88  N.  B.  651;  Lucas  v.  Pontlac,  142  IB. 
App.  470;  Starling  v.  Bedford,  94  Iowa,  194, 
62  N.  Wl  674;  Huntington  v.  Calais,  105  Me. 
144,  73  AtL  829;  Blumrlch  v.  Highland  Park, 
131  Mich.  209,  91  N.  W.  129;  Blair  v.  Ft 
Wayne,  51  Ind.  App.  652.  98  N.  E.  736. 
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[1]  However,  we  do  not  think  It  necessary 
to  here  determine  this  question,  for  the  rea- 
son that  In  our  opinion  tl)e  facts  disclosed 
do  not  constitute  a  waiver  by  the  city  of 
the  benefit  of  the  statute.  The  purpose  of 
the  act  of  1913,  as  pointed  out  In  White  v. 
Nashville,  134  Tenn.  688-695,  185  S.  W.  721, 
Ann.  Cas.  1917D,  960,  was  not  to  ben^t 
municipal  ofiSclals,  but  Is  for  the  protection 
of  municipal  bodies  corporate,  and  It  Is  also 
held  therein  that  It  is  not  within  the  power 
of  Individual  officers  or  agents  of  the  munld- 
pallty  to  waive  the  required  notice. 

Assuming  that  the  governing  body  of  the 
dty  of  Jackson  had  authority  to  waive  no- 
tice to  the  dty,  it  has  not  done  so  in  the  In- 
stant case;  for.  In  the  absence  of  a  proper 
showing  of  authority,  the  acts  or  declara- 
tions of  the  commissioner  Orlffln  could  in  no 
wise  be  binding  upon  the  municipality. 

In  Nashville  v.  Toney,  10  Lea,  643,  in  pass- 
ing upon  the  question  of  the  authority  of 
the  mayor  of  a  munldpality  to  revive  an 
Indebtedness  of  the  city,  barred  by  the  stat- 
ute of  limitations,  it  was  said: 

"We  have  not  been  referred  to  any  au- 
thority, either  in  the  charter,  ordinances  or 
resolutions  of  the  dty,  and  can  find  none,  which 
authorizes  or  empowers  the  mayor,  by  his  in- 
dividual or  sole  promise,  to  bind  the  dty  tor 
any  purpose,  and  hence  we  presume  there  is 
none.  And  as  will  be  seen  by  the  provisions  of 
the  above-dted  ordinances,  he  is  prohibited 
from  doing  so,  unless  authorized  by  existing 
laws,  or  by  order  of  the  dty  coundl.  It  is 
scarcely  deemed  necessary  to  cite  authorities 
to  show  that  without  such  authority  he  has  no 
power  to  do  so.  In  the  case  of  Mayor  and 
City  Coundl  of  Nashville  v.  J.  G.  Fisher  et  al., 
decided  at  Nashville,  1875,  unreported,  this 
court.  Judge  Freeman  delivering  the  opinion, 
says:  'We  hold  the  prindple  to  be  sound,  as 
stated  by  the  Supreme  Court  of  New  Jersey, 
Sachem  v.  Seymour,  24  N.  J.  B.  153,  that  the 
powers  of  a  munidpal  corporation  can  onlj  be 
exerdsed  by  the  governing,  legislative  body  of 
such  corporation,  •  *  *  in  pursuance  of  au- 
thority given  from  such  governing  body,  in  the 
form  of  an  ordinance,  or  legislative  enactment 
of  such  body,  or  in  pursuance  of  powers  grant- 
ed or  conferred  in  the  charter  by  the  Legisla- 
ture.' See,  also,  Mayor,  etc.,  v.  Hagan,  9 
Baxt.  495;  Belote  v.  Wynne,  7  Terg.  341; 
Muse  V.  Donelson,  2  Humph.  166.  While  we 
have  no  doubt  but  that  these  promises  had  the 
effect  to  lull  the  plaintiff  into  security,  and 
may  cause  a  loss  which  to  her  may  be  serious, 
yet  it  is  dear  that  these  promises  of  the 
mayor  were  unauthorized  and  not  binding  on 
the  defendant,  and  hence  inoperative  to  pre- 
vent the  bar  of  the  statute.  And  for  this  er- 
ror in  the  charge  of  the  court  and  in  the  ad- 
mission of  testimony  as  above  indicated,  we  are 
compelled  to  reverse  tib  judgment  and  grant  a 
new  trial." 


The  prindple  tiiere  announced  was  reaf- 
firmed In  Taylor  v.  Railroad,  89  Tenn.  249, 
6  S.  W.  400;  the  court  saying: 

"The  doctrine  of  this  case  we  regard  as  con- 
clusive upon  the  question  of  the  want  of  au- 
thority ot"  its  officers  "to  bind  the  dty  by 
their  dedarations  or  representations.  If  they 
could  not  do  so  by  express  agreement,  it  must 
logically  follow  that  they  could  not  do  so  by 
indirection,  such  as  an  estoppel  would  be." 

So,  in  Cole  ▼.  Seattle,  64  Wash.  1.  116  Pac. 
267,  34  L.  R.  A.  (N.  S.)  116Q,  Ann.  Cas.  1913A. 
344,  it  is  said: 

"The  dty  coundl  is  the  only  authority  which, 
under  the  organic  law  of  the  city,  can  take 
cognizance  of  such  daims,  .and  it  necessarUv 
followB  that  it  is  the  only  authority  which  can 
waive  compliance  with  the  charter.  •  •  •> 
We  therefore  hold  that  a  compliance  with  the 
reasonable  terms  of  the  Charter  provision  can- 
not be  waived  by  statements  or  acts  of  any 
officer  or  employ^  or  any  other  than  the  dty 
council,  and  that  to  establish  a  waiver  by  the 
council  some  affirmative  cognizance  of  the 
daim,  other  than  the  rejection  by  the  coundl, 
must  be  pleaded  and  proved." 

But  It  Is  contended  that  the  dty  ratified 
and  approved  the  acts  of  the  commissioner 
and  Is  therefore  bound.  In  answer  to  this 
insistence  it  is  to  be  seen  that,  according 
to  the  allegations  of  the  plaintiff,  legal  no- 
tice of  her  claim  was  not  presented  to  the 
mayor  or  board  of  commissioners  until  about 
five  months  after  the  happening  of  the  ac- 
ddent  and  nearly  two  months  after  the  ex- 
piration of  the  ninety  days  provided  by  the 
statute,  and  action  by  the  dty  was  not  taken 
thereon  until  a  later  date. 

[2,  S]  If  it  could  be  held  that  the  allega- 
tions  are  sufficient  to  constitute  a  ratification 
by  the  dty  of  the  acts  of  the  single  com- 
missioner, such  could  extend  no  further 
than  to  the  statements  made  by  him  to  the 
plaintifF,  which  in  the  most  liberal  view, 
cannot  be  construed  as  a  waiver  of  the  dty's 
right  under  the  statute.  However  this  may 
be,  we  think  that  the  stability  and  certainty 
of  the  acts  of  a  municipal  corporation,  par- 
ticularly In  dealing  with  protective  rights 
granted  the  corporate  body  by  statute,  de- 
mand far  more  than  informal  action  by 
corporate  offidals;  there  must  be  definite 
legal  action  by  the  proper  officials  before 
the  municipality  can  be  bound.  There  may 
be,  of  course,  cases  where  fraud  or  drcnm- 
stances  of  imposition  would  lead  to  a  dif- 
ferent conclusion;  but  the  allegattons  here 
make  no  such  showing. 

The  case  will  be  dismissed. 
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cannot  rely   on  plidntiff's   contributory   negli- 
GAM-    sence  as  a  defense  to  liability  for  injuries  caus- 
ed thereby. 


(Supreme  Court  of  Tennessee.    May  18,  1920.) 

t.  Pleading  «=»IIO— Plea  In  abatement  waived 
by  iHsreganl  of  It  by  all  parties. 
Where  no  replication  was  filed  to  plea  in 
abatement  and  no  action  thereon  Invoked  after 
it  was  filed,  but  it  was  entirely  ignored  by  the 
parties  and  the  court,  and  the  case  proceeded 
with  on  the  merits,  the  plea  in  abatement  was 
waived. 

2.  Appeal  and  error  9=9930(1)— Evidence  of 
par^  recovering  verdict  mnst  be  acoeptetf. 

The  Supreme  Court  mnst,  after  verdict  for 
plaintiff,  accept  as  the  established  facta  in  the 
case  the  version  of  the  plaintiff  as  to  contro- 
verted questions  of  fact. 

3.  Negllgenoa  «ss>136(25)— Proximate  cause  for 
Jury,  unless  undisputed  facts  are  susceptible 
of  but  one  Inference. 

Where  the  facts  are  controverted  and  of 
such  a  character  that  different  minds  might 
reasonably  draw  different  conclusions  there- 
from, the  question  of  proximate  cause  is  for 
the  jury,  but  when  the  facts  are  undisputed  and 
are  susceptible  of  but  one  inference,  the  ques- 
tion is  one  of  law  for  the  court,  and  the  same 
role  applies  where  an  independent  intervening 
caose  is  relied  on  by  defendant. 

4.  Negligence  i@=359— "Proximate  cause"  de- 
fined. 

"Proximate  cause"  is  one  of  which  the  in- 
Jury  is  a  natural  and  probable  consequence, 
such  a  consequence  as,  under  the  circumstances 
might  and  ought  to  have  been  foreseen  by  the 
wrongdoer. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Cause.] 

5.  Explosives  <3=»7— Proximate  cause  of  injury 
held  for  Jury. 

Where  defendant  left  with  plaintiff  a  can 
containing  gasoline  which  he  stated  did  not 
contain  any  dangerous  or  explosive  substance, 
and  plaintiff,  mistaking  the  can  for  an  oil  can 
of  his  own,  poured  it  on  kindling  to  light  a  fire, 
from'  which  an  explosion  resulted,  the  question 
whether  defendant's  wrongful  act  was  a  proxi- 
mate cause  of  th^  injury  was  properly  submit- 
ted to  the  jury. 

6.  Explosives  ®=»7  —  Not  contributory  negli- 
gence In  law  to  use  kerosene  to  kindle  Are. 

It  was  not  contributory  negligence  as  a 
matter  of  law  for  plaintiff  to  use  kerosene  to 
kindle  a  fire,  or  to  pick  op  a  can  of  gasoline, 
left  by  defendant  with  the  statement  that  it 
contained  nothing  explosive  which  had  been 
placed  where  plaintiff  ordinarily  kept  bis  kero- 
sene can  of  similar  appearance. 

7.  Negligence  <8=3lOO^ContrlMitory  negligence 
no  defense  to  wanton  misconduct. 

Statement  by  defendant  that  a  can  contain- 
ing gasoline  contained  no  dangerous  or  ex- 
plosive snbstaince  consUtnted  willfulness,  wan- 
tonness, and  recklessness  on  his  part,  so  that  he 


8.  Damages  «=9l3l(l)— $5,000  for  burns  on 
arm  and  face  held  excessive  by  $2,500. 
A  verdict  awarding  $6,000  damages  for  sec- 
ond degree  bums  on  the  arms  and  first  degree 
bums  on  the  face,  wliich  caused  considerable 
pain,  but  which  had  entirely  healed  without  per- 
manent injury,  leaving  only  small  scars,  held 
excessive,  and  reduced  to  $2,500. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Cbarles  H.  OamblU  against  Fair- 
banks, Morse  &  Ck>.  and  another.  Judgment  for 
tbe  plaintiff  in  the  circuit  court  was  reversed 
by  the  Court  of  Civil  Appeals,  and  plaintiff 
brings  certiorari.  Judgment  of  Court  of  Civil 
Appeals  modified,  and  that  of  circuit  court 
afilrmed  on  condition  that  plaintiff  accepts  a 
remittitur  of  part  of  the  amount  awarded. 

B.  T.  Seay,  Jno.  B.  Keeble,  and  F.  M.  Bass, 
all  of  Nashville,  for  plaintiff  In  error. 

W.  H.  Washington,  B.  D.  Shrlver,  and  J.  E. 
Travis,  all  of  Nashville,  for  defendants  In  er- 
ror. 

HALL,  J.  An  action  of  damages  instituted 
In  the  circuit  court  of  Davidson  county  by  tbe 
plaintiff,  Charles  H.  GamblU,  against  the  de- 
fendants, Fairbanks,  Morse  &  Co.  and  D.  E. 
Lee,  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  by  the  plaintiff  as  a 
result  of  the  negligence  of  the  defendants. 
The  trial  of  the  case  tn  .the  circuit  court  re- 
sulted in  verdict  and  judgment  for  the  plain- 
tiff for   $5,000. 

Defendants'  motion  for  a  new  trial  having 
been  overruled,  an  appeal  in  the  nature  of  a 
writ  of  error  was  taken  by  the  defendants  to 
the  Court  of  Civil  Appeals.  That  court  re- 
versed the  judgment  of  the  circuit  court,  and 
dismissed  tbe  suit  upon  the  ground  that  there 
was  no  evidence  to  support  the  verdict  and 
Judgment,  and  that  the  defendants'  motion 
for  a  directed  verdict,  made  at  the  conclusion 
of  all  tbe  evidence,  should  have  been  sustain- 
ed by  the  trial  judge.  Tbe  Court  of  Civil  Ap- 
peals also  sustained  the  defendants'  assign- 
ment of  error  going  to  the  excessiveness  of 
the  verdict,  being  of  the  opinion  that  the  ver- 
dict of  $5,000  was  excessive  in  view  of  the 
nature  of  the  plaintiff's  injuries.  The  plain- 
tiff filed,  his  {petition  In  this  court  for  a  writ 
of  certiorari,  which  was  granted,  and  the  case 
is  now  before  this  court  for  review. 

Tbe  plaintiff's  declaration  contains  one 
count,  and  avers  that  tbe  plaintiff  was  work- 
ing as  a  laborer  for  the  Tennessee  Central 
Railroad  Company  at  the  time  of  sustaining 
his  Injuries,  and  used  in  his  work  a  certain 
office  In  the  railroad  yards  of  said  company 
In  Nashville,  Tenn. ;  that  the  defendant  D.  K. 
Lee  was  demonstrating  a  motor  hand  car  be- 
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longing  to  the  defendant  Fairbanks,  Morse  ft 
Co.,  which  hand  car  was  propelled  by  gas- 
oline; that  said  Lee,  being,  the  agent  of  the 
defendant  Fairbanks,  Morse  &  C!o.,  and  while 
acting  within  the  general  scope  of  his  author- 
ity as  such  agent,  brought  into  the  ofBce  of 
the  plaintiff  a  can,  such  as  is  commonly  used 
to  .contain  coal  oil,  without  any  mark  upon  it 
Indicating  its  explosive  qualities  and  asked 
permission  of  the  plaintiff  to  store  the  can  in 
his  (plaintiff's)  office,  assuring  plaintilf  at 
the  time  that  it  did  not  contain  anything 
dangerous  or  explosive,  and  "negligently  Jm- 
pres»ed  plaintiff  with  the  b^ef  that  It  was 
coal  oil,  entirely  harmless,  and  only  bad  the 
properties  of  coal  oil,  and  thereby  threw 
plaintiff  off  his  guard,  whereas  in  truth  and 
in  fact  it  was  pure  gasoline,  a  highly  volatile 
and  dangerous  explosive";  that  on  the  day  of 
the  accident,  to  wit,  28th  day  of  December, 
1916,  plaintiff,  mistaking  said  can  for  bis 
own  can,  which  contained  coal  oil,  and  which 
was  similar  to  the  can  left  in  the  office  by 
the  defendant  Lee,  use  it  to  pour  some  coal 
oil  on  the  kindling  to  start  the  fire  in  the 
office  stove,  a  use  entirely  harmless  and  with- 
out danger  for  coal  oil  or  any  other  oil  of 
similar  properties,  and  while  doing  so  plain- 
tiff was  in  the  exercise  of  ordinary  care,  but 
that  by  reason  of  the  negligence  of  the  de- 
fendants, and  as  a  proximnte  result  Of  being 
deceived  and  misled  as  to  the  identity,  nature, 
and  dangerous  and  explosive  qualities  of  the 
contents  of  said  can,  it  took  Are  and  exploded 
with  terrific  force  and  violence,  covering 
plaintiff  with  sheets  of  flames,  whereby  bis 
body,  head,  face,  nose,  hands,  arms,  and  legs 
were  severely  burned. 

Both  defendants  filed  pleas  of  not  guilty. 
The  defendant  Fairbanks,  Morse  &  Co.,  how- 
ever, first  filed  a  plea  In  abatement  to  the 
jurisdiction  of  the  court  upon  the  ground  that 
It  was  not  in  court  by  proper  service  of  pro- 
cess by  reason  of  the  fact  that  the  defendant 
D.  K.  Lee,  upon  whom  process  was  served, 
was  not  at  the  time  of  the  service  an  officer 
of  the  comjmny,  but  was  merely  an  employ^ 
or  traveling  salesman  or  solicitor  for  said  de- 
fendant company,  and  was  not  therefore, 
such  agent  or  representative  as  that  service 
of  process  issued  against  said  defendant  could 
be  properly  and  lawfully  executed  upon  said 
Lee. 

[1]  There  was  no  replication  filed,  or  issue 
Joined  on  said  plea  In  abatement,  and  no  ac- 
tion of  the  court  was  in  any  manner  invoked 
by  the  defendants  upon  it  after  it  was  filed. 
So  far  as  the  record  shows.  It  was  entirely 
ignored  by  the  parties  to  the  suit  and  the 
court,  and  the  case  was  proceeded  with  on  the 
merits.  This  amounted  to  a  waiver  of  the 
plea  in  abatement. 

Upon  the  trial  in  the  circuit  court  plain- 
tiff testified  that  during  the  year  1916  he  was 
in  the  service  of  the  Tennessee  Central  Rail- 
road Company  as  a  car  inspector  in  its  yards 


at  Nashville;  that  be  bad  an  office  in  the  east 
end  of  what  was  called  the  old  freighthouse; 
that  the  defendant  D.  K.  Lee  was  engaged 
in  the  business  of  demonstrating  motor  hand 
cars  for  the  defendant  Fairbanks,  Morse  & 
Co.,  that  is,  hand  cars  operated  by  gasoline 
power;  that  in  the  summer  of  1916,  the  de- 
fendant Lee  was  down  in  the  yards  of  the  Ten- 
nessee Central  Railroad  Company,  demon- 
strating a  hand  car  which  he  had  for  sale, 
and  which  be  desired  to  sell  to  the  Tennessee 
Central  Railroad  Company,  and  that  about 
noon  Lee  walked  into  his  (plaintiff's)  office 
with  a  can  of  oil  of  some  kind  in  his  hand, 
and  asked  him  if  he  would  allow  him  (Lee) 
to  leave  it  there.  Plaintiff  says  that  he  asked 
Lee  if  there  were  any  gasoline  about  it,  and 
that  Lee  replied,  "No ;"  that  he  asked  Lee  If 
there  were  anything  dangerous  or  explosive 
about  it,  and  that  Lee  replied,  "No;"  that 
thereupon  be  (OamblU)  told  Lee  that  the 
company  (Tennessee  Central  Railroad  Com- 
pany) had  an  oil  house  up  there  near  the 
shop,  and  he  could  go  and  leave  the  oU  there, 
and  that  Lee  replied  that  it  was  so  far  up 
there  be  did  not  care  to  go.  The  plaintiff 
says  be  then  stated  to  Lee  that  the  track 
walker  had  an  old  Shanty  at  the  spur  track, 
and  that  possibly  the  track  walker  would 
let  bim  leave  his  oil  there;  that  Lee  replied, 
"No,  I  will  Just  leave  it  here,"  and  set  It  down 
In  one  comer  of  the  office.  Plaintiff  further 
testified  that  as  Lee  started  out  of  the  office 
be  (Lee)  said  if  anything  happened  he  would 
be  responsible  for  it  Plaintiff  says  that  he 
got  the  impression  from  the  statements  made 
by  Lee  that  the  contents  of  the  can  were  en- 
tirely harmless  and  not  explosive.  He  says 
the  can  was  an  ordinary  coal  oil  can,  and 
was  Just  like  the  can  he  (plaintiff)  kept  in  the 
office,  which  contained  coal  oil.  The  plaintiff 
testified  that  he  kept  coal  oil  in  the  office  for 
the  purpose  of  filling  his  lanterns,  and  was 
also  in  the  habit  of  kindling  fires  in  the  office 
stove  with  coal  oil;  that  he  would  usually 
put  kindling  in  the 'office  stove  and  pour  a 
little  coal  oil  on  it  and  stick  a  lighted  match 
to  it,  and  in  this  way  start  the  fire;  that  he 
had  been  doing  this  for  a  long  time,  and  did 
not  regard  it  as  dangerous  to  do  so.  Plaintiff 
further  testified  that  the  can  remained  in  his 
office  until  the  28th  day  of  December,  1916, 
when  he  went  into  the  office  early  in  the 
morning  between  6  and  6:30  o'clock  and  put 
some  coal  and  kindling  in  the  stove,  and  pick- 
ed up  a  can  which  he  thought  was  his  own 
can  containing  coal  oil,  which  he  had  been  in 
the  habit  of  using  to  start  the  fire,  but  by 
mistake  got  hold  of  the  can  .which  had  been 
left  in  the  office  by  the  defendant  Lee,  which 
contained  gasoline,  and  poured  it  oa  the  kind- 
ling in  the  stove,  and  it  happened  that  there 
were  some  life  coals  in  the  stove,  which  fact 
was  not  known  to  bim,  as  there  had  been  no 
fire  in  the  stove  since  the  day  before  the  ac- 
cident, and  the  can  immediately  exploded 
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with  terrific  force,  throwing  the  bnmlng  gas- 
oline  and  fire  on  hia  body,  gerionsly  boming 
htm  about  the  bands,  anna,  and  face.  He 
testified  that  other  raUroad  employes  had 
access  to  his  office,  and  aome  one  had  moved 
his  can  from  the  place  where  he  nanally  kept 
It,  and  placed  the  can  containing  the  gaaollne 
In  its  stead  the  night  before  the  explosion 
without  his  knowledge. 

Plaintiff's  teatimony  as  to  l^e  lepresenta- 
tlona  made  to  him  by  Lee  as  to  the  contents 
of  the  can  at  the  time  he  left  it  in  the  plain- 
tUTa  office  is  subatantlally  corroborated  by 
the  testimony  of  the  witness  Monroe  Boatlck, 
who  testified  ca  behalf  of  the  plaintiff.  Boa- 
tlck Bays  that  he  was  In  the  office  of  the  plain- 
tiff when  Lee  broaght  the  can  in  and  aaked 
the  plaintiff  If  be  could  leave  it  in  the  office. 
Bostick  says  the  plaintiff  asked  Lee  what  was 
in  the  can,  atatiag  to  Lee  that  the  company 
did  not  allow  him  to  keep  any  ezploslvea  in 
the  office.  Bostick  aaya  that  Lee  told  plain- 
tiff that  the  can  did  not  contain  any  explo- 
rive;   that  it  wouldn't  explode. 

The  defendant  Lee  testified  on  behalf  of  the 
defendants,  and  admitted  leaving  the  can  of 
gasoline  in  the  plaintifTs  office ;  testified  that 
the  plaintiff  was  familiar  with  the  contents 
of  the  can,  and  denied  that  he  told  the  plain- 
tiff that  the  can  did  not  contain  anything  ex- 
plosive. He  testified  that  the  plaintiff  did 
not  ask  him  as  to  the  contents  of  the  can  at 
the  time  he  left  It  In  his "  (plaintiffs)  office, 
and  that  he  made  no  representation  whatever 
to  plaintiff  aa  to  the  contents  of  said  can. 

[2]  The  jury,  however,  settled  thla  contro- 
verted question  of  fact  In  favor  of  the  conten- 
tion of  the  plaintiff,  and  thla  court  must 
therefore  accept  the  veralon  of  the  xdaintiff 
aa  to  the  circumstances  under  which  the  can 
of  gasoline  was  left  in  his  office  by  Lee,  and 
the  statements  made  by  Lee  as  to  its  contents, 
as  the  established  facts  of  the  case,  and  must 
determine  the  question  of  the  defendants'  lia- 
bility upon  them. 

It  la  insisted  by  the  plaintiff  that  the  Ck>urt 
of  Civil  Appeala  erred  in  sustaining  defend- 
ants' assignment  of  error  to  the  effect  that 
the  trial  court  erred  In  not  directing  a  ver- 
dict in  favor  of  defendanta  upon  their  motion 
made  at  the  conclusion  of  all  the  evidence, 
and  in  dismissing  plalntifTa  suit. 

Upon  the  other  hand.  It  is  Insisted  by  the  de- 
fendanta that  the  action  of  the  Court  of  Civil 
Appeals  was  correct,  because  the  proof  failed 
to  show  that  the  negligence  of  Lee,  if  any. 
In  not  advising  plaintiff  of  the  contents  of  the 
can,  which  was  left  In  his  office,  was  the  di- 
rect and  proximate  cause  of  the  plaintiff's  in- 
jurlee,  but.  that  his  Injuries  were  the  direct 
reault  of  the  act  of  the  plaintiff  In  attempt- 
ing to  kindle  a  fire  in  the  office  atove  .with  the 
contents  of  said  can. 

It  la  further  inalated  by  the  defendants 
Quit,  even  If  the  defendant  Lee  were  negll- 
Semt  In  not  advising  the  plaintiff  of  the  con- 


tents of  aald  can,  and  that  aw^  negligence 
directiy  and  proximately  contributed  to  the 
plaintifTa  injuries,  atlll  the  plaintiff  was  also 
guilty  of  negligence  which  directiy  and  prox- 
imately contributed  to  hia  Injuries  in  attempt- 
ing to  use  the  contents  of  said  can  In  build- 
ing a  fire  In  the  office  stove  in  which  there 
were  live  coals,  which  contributory  negli- 
gence. It  must  be  held,  barred  his  right  to 
recover. 

[3]  The  general  rule  is  that  wliat  is  the 
proximate  cause  of  an  injury  la  a  queetion 
for  the  jury;  the  court  inatructing  them  9s 
to  what  the  law  requires  to  conatttute  it,  and 
the  Jury  applying  the  law  to  the  facta.  But 
whether  the  question  is  one  to  be  determined 
by  the  jury  depends  on  the  facts  of  eadi  case. 
Thus  where  the  facta  of  the  particular  case 
are  controverted,  and  are  of  anch  a  charac- 
ter that  different  minda  might  reaaonably 
draw  different  conduslona  therefrom,  a  ques- 
tion- of  fact  la  presented  properly  determin- 
able by  the  jury.  See  opinion  In  the  casea 
of  J.  S.  Moody  and  J.  ,M.  Horn  v.  Gulf  Befln- 
Ing  Co.,  218  S.  W.  817,  decided  at  the  presoit 
term  of  the  court;  B.  C.  U  vol.  22,  {  31; 
Teis  V.  Smuggler  Mln.  Co.,  158  Fed.  260,  85 
O.  C.  A.  478,  15  L.  R.  A.  (N.  S.)  893;  Pllmer 
V.  Boise  Traction  Co.,  14  Idaho,  327,  94  Pac. 
432,  15  L.  R.  A.  (N.  S.)  254,  125  Am.  St.  Rep. 
161;  Stone  v.  Boston,  etc.,  B.  Co.,  171  Mass. 
536,  51  N.  E.  1,  41  L.  R.  A  794 ;  Huber  v.  La 
Crosse  City  R.  Co.,  92  Wis.  636,  66  N.  W. 
706,  31  L.  R.  A  683,  53  Am.  St  Rep.  940. 

But  when  the  facts  are  undisputed  and  are 
susceptible  of  but  one  inference,  the  ques- 
tion Is  one  of  law  for  the  court.  Teis  v. 
Smuggler  Mln.  Co.,  158  Fed.  260,  85  C.  Cj 
A.  478,  15  L.  R.  A.  (N.  S.)  893 ;  Snyder  v.  Col- 
orado Springs,  etc.,  R.  Co.,  36  Colo.  288,  85 
Pro.  686,  8  L.  R.  A.  (N.  S.)  781,  118  Am.  St. 
Rep.  110;  Clark  v.  Wallace,  51  Colo.  437,  118 
Pac.  973,  Ann.  Cas.  1915B,  349,  and  note; 
Illinois  Central  R.  Co.  v.  Slier,  229  111.  390, 
82  N.  E.  392,  15  L.  R.  A.  (N.  S.)  819,  11  Ann. 
Cas.  368;  Coy  v.  Indianapolis  Gas  Co.,  146 
Ind.  655,  46  N.  E.  17,  36  L.  R.  A.  535 ;  Mis- 
souri Pac.  R.  Co.  V.  Columbia,  65  Kan.  390,  69 
Pac.  338,  58  L.  R.  A.  399;  Stone  v.  Bost<«, 
etc.,  R.  Co.,  171  Mass.  536,  51  N.  B.  1,  41  L. 
R.  A.  794;  Smith  v.  Public  Service  Corp., 
78  N.  J.  Law,  478,  75  AU.  937,  20  Ann.  Cas. 
151. 

To  the  same  effect  is  the  rule  where  an 
independent  Intervening  efficient  cause  is  re- 
lied on  by  the  defendant.  R.  C.  L.  vol.  22, 
§  32;  Clark  v.  Wallace,  51  Colo.  437, 118  Pac. 
973,  Ann.  Cas.  1913B,  355  and  note. 

[4]  In  determining  what  la  proximate 
cause,  the  true  rule  la  that  the  Injury  must 
be  the  natural  and  probable  consequence  of 
the  act — such  a  consequence  as,  under  the 
surrounding  circumstances  of  the  case,  might 
and  ought  to  have  been  foreseen  by  the 
wrongdoer  as  likely  to  flow  from  his  act 
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Hoag  V.  Lake  Shore  &  M.  S.  B.  Co.,  85  Pa. 
293,  27  Am.  Rep.  653. 

In  Demlng  v.  Merchants'  Cotton  Press,  etc., 
Co.,  00  Tenn.  306,  17  S.  W.  89,  13  L.  B.  A. 
518,  this  court  said: 

"The  proximate  cause  of  an  Injury  may,  in 
general,  be  stated  to  be  that  act  or  omission 
which  immediately  causes  or  fails  to  prevent 
the  injury ;  an  act  or  omission  occurring  or  con- 
curring with  another,  which,  had  it  not  hap- 
pened, the  injury  would  not  hare  been  inflicted." 

This  definition  was  approved  in  the  later 
cases  of  Bailroad  t.  Kelly,  91  Tenn.  699, 
20  S.  W.  312,  17  L.  B.  A.  691,  30  Am.  St 
Bep.  902,  Anderson  t.  Miller,  96  Tenn.  35, 
33  S.  W.  615,  31  L.  B.  A.  604,  64  Am.  St. 
Bep.  812,  and  Chattanooga  Light,  etc.,  Co. 
V.  Hodges,  109  Tenn.  331,  70  S.  W.  616,  60 
L.  B.  A.  459,  97  Am.  St  Bep.  844. 

[5]  The  plaintiff's  declaration  avers  a  state 
of  facts  which  show  that  the  defendant  Lee 
■willfully  and  deliberately  misrepresented  the 
contents  of  said  can  to  the  plaintiff  at  the 
time  be  left  It  hi  his  office,  in  that  he  told 
the  plaintiff  that  It  did  not  contain  gasoline 
or  any  other  explosive  substance.  The  aver- 
ments of  the  declaration  are  amply  sustain- 
ed by  the  proof  offered  on  behalf  of  the 
plaintiff.  While  the  plaintiff  does  not  ex- 
pressly so  testify.  It  may  be  inferred  from 
bis  testimony  that  if  he  bad  been  advised 
that  the  can  contained  an  explosive  sub- 
stance be  would  not  have  permitted  tbe  de- 
fendant Lee  to  leave  it  in  his  office.  If  tbe 
can  had  not  been  left  in  plaintiff's  office  by 
tbe  defendant  Lee  it  is  certain  that  tbe  ac- 
cident, which  resulted  in  injury  to  tbe  plain- 
tiff, would  not  have  happened. 

We  are  of  the  opinion  that  the  question  of 
whether  or  not  the  defendant  Lee's  act  In 
leaving  tbe  can  in  the  plaintiff's  office,  and 
stating  to  bini  that  it  did  not  contain  auyr 
thing  dangerous  or  explosive,  was  tbe  direct 
and  proximate  cause  of  tbe  plaintiff's  inju- 
ries was  one  for  determination  by  the  Jury. 
We  are  of  the  opinion  that  tbe  question  of 
whether  the  defendant  Iice  should  have  rea- 
sonably anticipated  that  plaintiff  might, 
through  mistake,  undertake  to  use  tbe  con- 
tents of  tbe  can  for  some  of  the  purposes  for 
which  kerosene  or  coal  oil  is  ordinarily  used, 
and  In  doing  so  would  sustain  injury,  was 
one  for  determination  by  tbe  Jury.  We  do 
not  think  it  can  be  said,  as  a  matter  of  law, 
that  the  defendant  Lee  could  not  reasonably 
have  anticipated  that  such  a  result  would 
happen  from  the  leaving  of  tbe  can  in  the 
plaintiff's  office  under  the  circumstances 
which  the  proof  shows  it  was  left  It  is  a 
matter  of  common  knowledge  that  coal  oil  Is 
generally  used  for  illuminating  purposes, 
both  in  lamps  and  lanterns,  and  is  also  com- 
monly used  for  kindling  fires,  and  that  It  is 
generally  kept  on  every  premises  for  one  or 
both  of  these  purposes,  and  in  cans  similar 


to  tbe  one  left  by  tbe  defendant  Lee  in  tbe 
plaintiff's  office,  containing  gasoline. 

In  Waters-Pierce  Oil  Co.  v.  Deselmes,  18 
Okl.  107,  89  Pac.  212,  the  defendant  sold  to 
Powers  &  De  Scdmes  two  barrels  containing 
a  mixture  of  coal  oil  and  gasoline,  as  ordi- 
nary coal  oil.  The  two  barrels  were  emptied 
into  a  galvanized  iron  tank  in  their  store. 
The  plaintiff  was  a  clerk  of  Powers  &  De 
Selmes,  and  carried  two  gallons  of  this  oil  to 
his  home,  and  this  oU  became  ignited  while 
tbe  plaintiff's  wife  was  undertaking  to  kindle 
a  fire  in  tbe  stove.  Tbe  evidence  leading  to 
that  conclusion  was  circumstantial.  The  de- 
fendants sought  to  invoke  the  doctrine  of 
contributory  negligence  upon  the  part  of  tbe 
plaintiff's  wife  in  using  tlie  oil  to  kindle  tbe 
fire  in  the  stove.  Tbe  court  in  its  opinion, 
said: 

"With  reference  to  the  charge  of  contributory 
negligence  contained  in  the  answer  of  plaintiff 
in  error,  no  proof  having  been  introduced  other 
than  is  shown  by  the  general  evidence  in  the 
case,  which  raises  a  presumption  that  tbe  wife 
of  defendant  in  error  was  at  the  time  of  the 
accident  engaged  in  the  act  of  kindling  a  fire 
with  the  use  of  the  oil,  we  cannot  hold  that  such 
defense  is  sustained.  The  use  of  coal  oil  for 
such  purpose  is  too  common  and  too  well  known 
for  the  court  to  say  that  it  was  negligence 
on  her  part  to  so  use  it,  beside  the  instinct  of 
self-preservation  justifies  the  presumption  that 
in  so  using  it  she  did  so  with  due  care." 

In  Ellis  V.  BepubUc  OU  Co.,  133  Iowa,  11, 
110  N.  W.  20,  the  court  said. 

.  "The  use  of  kerosene  in  kindling  fires  is  too 
common  and  too  well  known  for  us  to  say  that 
a  person  using  reasonable  care  may  not  employ 
that  agency  without  being  chargeable  with  neg- 
ligence." 

In  Peterson  v.  Standard  Oil  Co.,  56  Or. 
611,  106  Pac.  337,  Ann.  Cas.  1912A,  625,  the 
court  said: 

"The  common  knowledge  of  the  community  is 
that  its  [kerosene]  primary  use  is  for  the  pur- 
pose of  illumination;  that  secondarily  it  is  used 
in  oil  stoves  for  heating  purposes.  It  is  also 
used  for  the  purpose  of  removing  grease  and 
oils  from  wood  or  iron,  and  for  kindling  fires, 
as  well  as  for  many  other  purposes.  Its  use 
for  any  of  these  purposes  is  not  uncommon,  and 
we  think  that  the  employment  of  it  for  the 
purpose  of  kindling  fires  is  not  in  itself  negli- 
gence." 

[S,  7]  The  fact  that  the  plaintiff  mistook 
the  can  containing  the  gasoline  for  his  can, 
wblcb  contained  coal  oil,  the  two  cans  being 
identical,  is  not  at  all  unreasonable  or  un- 
natural ;  and  we  are  of  the  opinion  that  the 
defendants  cannot  be  beard  to  say,  after 
leaving  the  can  containing  a  highly  volatile 
fluid  in  the  plaintiff's  office,  assuring  him 
that  it  contained  nothing  dangerous  or  ex- 
plosive, that  the  plaintiff  was  guilty  of  con- 
tributory negligence  In  mistaking  the  can 
containing  gasoline  for  liis  own  can,  wtiidi 
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contained  coal  oil,  and  In  attempting  to  kindle 
a  fire  in  the  office  stove  with  its  contents. 
The  representations  made  by  the  defendants 
to  the  plaintiff  as  to  the  contents  of  the  can 
were  false  and  fraudulent,  and  constituted 
such  willfulness,  wantonness,  and  reckless- 
ness on  his  part  as  to  show  an  utter  disre- 
gard for  the  plaintiff's  rights.  This  being 
true,  the  doctrine  of  contributory  negligence 
cannot  be  invoked  by  the  defendants  to  de- 
feat his  right  to  recover. 

In  view  of  the  facts  the  defendants  are 
lesponsible  for  the  injury  inflicted  upon  the 
plaintiff,  even  if  it  could  be  said  that  be 
were  guilty  of  negligence  in  undertaking  to 
kindle  a  fire  in  the  office  stove  with  what  he 
thought  to  be  coal  oil.  Railroad  v.  Roe,  118 
Tenn.  601, 1(»  S.  W.  343 ;  Birmingham  K.,  etc., 
Co.  V.  Jung,  Itfl  Ala.  461,  40  South.  434,  18 
Ann.  Cas.  557.  In  both  of  these  cases  the  rule 
is  announced  that  contributory  negligence  Is 
not  available  as  a  defense  where  the  injuries 
complained  of  wer^  caused  by  the  wanton  or 
willful  misconduct  of  the  defendant. 

Wo  are  of  the  opinion,  therefore,  that  the 
Court  of  Civil  Appeals  committed  error  in 
sustaining  the  defendants'  motion  for  a  di- 
rected verdict,  and  in  dismissing  the  plaln- 
urs  suit. 

The  defendants  also  filed  a  petition  for 
writ  of  certiorari,  seeking  to  have  reviewed 
the  action  of  the  Court  of  Civil  Appeals  In 
refusing  to  pass  on  certain  other  assignments 
of  error  made  by  them  in  that  court. 

We  have  passed  on  these  assignments  of 
error,  and  have  discussed  them  in  a  memo- 
randum opinion,  and  they  need  not  be  dis- 
cussed here.  It  suffices  to  say  that  none  of 
them  are  sufficient  to  vitiate  the  verdict  and 
Judgment,  and  call  for  a  reversal. 

[S]  Now,  coming  to  the  plaintiff's  further 
assignment  of  error  that  the  Court  of  Civil 
Appeals  erred  in  holding  that  the  verdict  of 
the  Jury  was  excessive,  we  are  of  the  opinion, 
after  a  careful  reading  of  the  evidence  bear- 
ing upon  the  plaintiff's  Injuries,  that  the  ver- 
dict was  excessive.  The  evidence  shoi^s  that 
the  plaintiff  was  burned  about  the  hands  and 
forearms,  and  that  there  were  some  slight 


burns  about  his  face  and  bead.  The  phy- 
sician who  attended  him  testified  that  all  of 
these  bums  were  first  and  second  degree 
bums.  The  physician  described  the  first  de- 
gree bums  as  being  those  where  there  was  a 
simple  reddening  of  the  skin,  the  bums  not 
being  sufficient  to  cause  blisters,  that  the  sec- 
ond degree  burns  were  those  which  cause 
blisters  and  cause  the  skin  to  iteel  off,  and 
that  third  degree  burns  were  those  of  suffi- 
cient severity  and  depth  to  cause  the  flesh  of 
the  burned  member  to  slough.  According  to 
the  testimony  of  the  physician  the  worst 
bums  the  plaintiff  had  were  on  his  hands  and 
forearms,  and  he  says  that  these  were  sec- 
ond degree  bums.  The  evidence  does  show 
that  the  skin  peeled  off  of  the  plaintiff's 
hands  and  forearms,  and  left  some  scars  up- 
on both  bis  bands  and  his  forearms;  but 
there  Is  no  evidence  tending  to  show  that  he 
is  permanently  injured.  There  Is  no  evi- 
dence tending  to  show  that  be  Incurred  any 
expenses  in  the  way  of  hospital  bills  or  for 
medical  treatment.  While  It  Is  true  that  be 
was  confined  in  the  hospital  22  days,  his  hos- 
pital bin  was  paid  by  the  railroad  company. 
B^irthermore,  the  proof  falls  to  show  that  he 
lost  anything  in  the  way  of  earnings  while 
he  was  Injured.  The  evidence  does  show 
that  bis  injuries  were  very  painful  for  at 
least  a  few  days,  but  that  be  has  fully  and 
permanently  recovered ;  there  remaining  only 
some  scars  on  bis  bands  and  forearms  as  a 
result  of  said  bums. 

We  are  of  the  opinion  that  the  sum  of  $2,- 
500  would  be  ample  compensation  for  the  in- 
juries sustained  by  the  plaintiff.  It  results 
that  the  Judgment  of  the  Court  of  Civil  Ap- 
peals will  be  modified.  In  so  far  as  it  sus- 
tained the  defendants'  motion  for  a  directed 
verdict  and  dismissed  the  plaintiff's  suit;  but 
its  action  In  holding  that  the  verdict  in 
plaintiff's  favor  is  excessive  will  be  affirmed. 
And  a  remittitur  is  ordered ;  and,  unless  the 
same  is  accepted  by  the  plaintiff,  the  judg- 
ment wlU  be  reversed,  and  the  case  remand- 
ed for  a  new  trial.  It  the  remittitur  is  ac- 
cepted, the  judgment,  less  the  amount  of  the 
remittitur,  will  be  affirmed,  with  costs. 
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BAILEY  &  CO.  V.  LOVELESS  tt  aL    (No.  2.) 

(Supreme  Court  of  Arkansas.    May  24,  1920.) 

A^ipeal   and  error  «=>58l(2,8),  756— Inttmo- 
tions  not  considered  where  there  It  no  refer- 
ence to  motion  for  new  trial  or  showing  of 
exceptions  saved. 
'Wliere,   on  appeal,  there  is  no  reference 
to  the  motion  for  new  trial  either  in  the  ab- 
stract or  the  brief  of  appellant,  and  the  ab- 
stract   does    not    show    that    exceptions    were 
saved  to  the  giving  of  an  instruction,  auch  in- 
struction cannot  be  considered. 

Appeal  from  Circuit  Court,  Woodruff  Coun- 
ty; J.  M.  Jackson,  Judge. 

Action  by  Bailey  &  C!o.  against  W.  J.  Love- 
less and  others  to  recover  the  amount  of  a 
draft.  Judgment  for  defendants,  and  plain- 
tiffs appeal.    Affirmed. 

Jonas  r.  Dyson,  of  Cotton  Plant,  for  ap- 
pellants. 

McCULLOCH,  C.  J.  Appellants  instituted 
this  action  below  against  appellees  to  re- 
cover the  amount  of  a  draft  drawn  on  the 
latter  by  one  Saxton,  payable  to  appellants. 
It  being  alleged  that  appellees  received  the 
draft  into  their  possessi<»i  and  thereafter 
willfully  destroyed  it  without  paying  same. 
Liability  of  appellees  is  asserted  under  sec- 
tion 137  of  the  Negotiable  Instruments  Law 
(Act  No.  81  of  1913),  which  provides  that  if 
the  drawee  destroys  a  bill  he  will  be  deemed 
to  have  accepted  the  same.  The  case  has 
been  here  before  on  appeal.  126  Arlt.  257, 
190  S.  W.  430. 

It  appears  from  the  testimony  as  abstract- 
ed that  there'  was  an  issue  in  the  case  as  ^o 
whether  appellees'  agent  destroyed  the  draft, 
and,  If  so,  whether  It  was  done  willfully  or 
merely  by  accident.  Appellants  undertook 
to  prove  by  admissions  of  appellees'  agent 
that  he  deliberately  threw  the  draft  in  the 
waste  basket  and  burned  it;  but  the  proof 
adduced  by  appellee  tended  to  show  that  the 
draft  was  not  Intentionally  destroyed,  but 
merely  that  It  could  not  be  found  at  the  time, 
and  that  if  it  was  destroyed  at  all  it  was 
done  by  accident. 

The  sole  ground  urged  here  for  reversal 
of  the  cause  is  that  the  court  erred  in  giving 
an  instruction  at  the  request  of  appellees  on 
the  subject  of  burden  of  proof.  There  is  no 
reference  to  a  motion  for  new  trial  either  in 
the  abstract  or  the  brief  of  appellant.  Nei- 
ther does  the  abstract  show  that  exceptions 
were  saved  to  the  giving  of  the  instruction. 
These  omissions  are  fatal  to  appellants'  con- 
tention. The  rules  of  this  court  require  an 
abstract  of  the  record,  and  in  the  absence  of 
a  recital  in  the  abstract,  showing  that  excep- 
tions were  properly  saved  at  the  time  to  the 
alleged  erroneous  ruling  of  the  court  and 


brought  forward  in  the  motion  for  new  trial, 
we  must  assume  that  no  such  exceptions  were 
saved. 
The  Judgment  must  therefore  be  affirmed. 


MINES,  Director  General  of  Raili'aads,  v. 
GUNNELL8  et  aL    (No.  II.) 

(Supreme  Court  of  Arkansas.    May  24,  1920.) 

Railroads   «=3350(I6)  —  Aatomobiie   driver's 
neuligenoe  la  failing  to  stop  held  for  Jary. 

In  an  action  for  damages  to  an  automobile 
struck  by  a  train,  evidence  that  other  tracks 
were  blocked  with  cars,  that  plaintiff  slowed 
down  tils  car  and  looked  and  listened,  that  the 
locomotive  was  not  working  steam,  and  that  no 
whistle  was  blown  nor  bell  rung,  held  to  make 
the  issue  as  to  whether  plaintiff  should  have 
stopped  ilia  car  before  crossing  the  track  one 
for  the  jury. 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty; Chaa  W.  Smith,  Judge. 

Separate  suits  by  J.  F.  Ounnells  and  P. 
N.  Bustion  against  Walker- D.  Hines,  Director 
General  of  Railroads,  to  recover  for  Injuries 
to  person  and  property.  Judgment  for  J.  F. 
Gunnells,  and  defendant  appeals.     Affirmed. 

Daniel  Uptbegrove  and  J.  R.  Turney,  both 
of  St.  Louis,  Mo.,  and  Gaughan  &  Sifford,  of 
Camden,  for  appellant. 

McKay  &  Smith,  of  Magnolia,  for  appellees. 

SMITH,  J.  Separate  suits  were  fUed 
against  the  appellant  railroad  company  by  ap- 
pellees, J.  F.  Gunnells  and  P.  N.  Bustion. 
The  complaints  were  identical,  each  one 
claiming  a  separate  personal  injury,  and,  in 
addition,  Gunnells  claimed  damages  to  h'ia 
automobile  on  account  of  a  collision  between 
the  auto  in  which  they  were  riding  and  a 
locomotive  oa  the  line  of  appellant's  railroad. 
The  jury  returned  the  following  verdict: 

"We,  the  jury,  find  for  the  plaintiff  J.  F.  Gun- 
nells and  assess  bis  damages  sustained  to  his 
automobile  in  the  sum  of  $134,  and  as  to  the 
other  issues  we  find  for  the  defendant." 

This  verdict  conclusively  shows  that  the 
Jury  found  nothing  on  account  of  personal 
injury  for  either  plaintiff,  although  the  tes- 
timony shows  that  each  sustained  a  slight 
injury,  for  which  compensation  might  have 
been  allowed.  Judgment  was  pronounced  up- 
on this  verdict,  and  the  railroad  company  has 
appealed. 

The  instructions  requested  by  the  railroad 
company  would,  if  given,  have  directed  a 
verdict  in  its  favor,  as  they  in  effect  told  the 
jury  it  was  the  duty  of  the  occupants  of  the 
car  to  have  stopped  the  car  before  driving 
over  the  tracks.    The  court  refused  Instruc- 
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tions  to  that  effect,  and,  over  appellant's 
objection,  gave  an  instmctlon  numbered  6 
reading  as  f (dlows : 

"Ton  are  InBtrncted  tbat  the  plaintiff,  in  at- 
tempting to  pass  oTer  defendant's  track  at  the 
creasing,  is  only  required  to  do  what  a  man  of 
ordinary  care  would  do  under  similar  circum- 
stsocea  to  avoid  any  probable  or  possible  dan- 
ger from  a  passing  train,  and,  if  need  be,  stop 
as  wen  as  look  and  listen.  If  you  find  from  the 
eTidence  in  this  case  tbat  the  plaintiff  in  ap- 
proaching the  track  at  the  crossing  slowed  up 
Us  automobile,  looked  and  listened,  and  did  not 
hear  the  approaching  train,  and  did  not  hear 
any  whistle  blowing  and  any  bell  ringing,  and 
that  he  could  not  see  the  approach  of  the  train 
on  account  of  the  obstruction  between  him  and 
the  train,  and  yon  further  find  that  this  was  all 
that  a  man  of  ordinary  care  would  do  under 
similar  circumstances,  then  it  will  be  your  duty 
to  find  that  the  plaintiff  is  not  guilty  of  contrib- 
utory negligence,  notwithstanding  you  find  that 
the  plaintiff  did  not  bring  his  automobile  to  a 
fun  stop." 

The  testimony  developed  the  following 
facts:  The  main  line  of  the  railroad  runs 
east  and  west  through  the  town  of  McNeil, 
and  a  number  of  tracks  are  situated  south 
of  the  main  track.  There  is  a  sharp  curve  In 
the  main  track  to  the  north  on  the  west  side 
of  the  town  at  about  the  point  where  the 
whistle  is  usually  blown  for  the  station.  On 
the  morning  the  accident  occurred  all  the 
tracks  south  of  the  main  track  were  blocked 
with  cars  for  some  distance  west  of  the  cross- 
ing. Appellees  were  going  north,  and  when 
they  reached  the  crossing,  which  Is  of  ccm- 
siderable  width  on  account  of  the  number  of 
tracks,  they  slowed  down  the  car,  put  It  In 
low  gear,  and  looked  and  listened  and  continu- 
ed to  look  and  listen  for  a  train,  and,  not 
hearing  one,  drove  on  over  the  crossing  with- 
out seeing  the  engine  until  they  were  within 
about  five  or  six  feet  of  It  and  too  close  to 
avoid  the  collision.  The  engineer  admitted 
that  the  engine  was  not  working  steam,  but 
that  the  train  rolled  Into  the  station  under 
its  own  momentum,  and,  according  to  the 
testimony  offered  on  appellees'  behalf,  the 
whistle  was  not  blown  nor  was  the  bell  rung. 
The  failure  to  blow  the  whistle  or  ring  the 
bell  constituted  the  negligence  complained  of, 
and  the  Jury's  verdict  has  resolved  in  appel- 
lees' fftvor  the  conflict  In  the  testimony  on 
that  question. 

We  think  the  testimony  recited  made  a 
case  for  the  jury ;  In  other  words,  we  are  un- 
able to  say  as  a  matter  of  law  that  appellees 
should  have  stopped  their  car  before  crossing 
the  tracks.  Indeed,  appellees  insist  that,  U 
they  had  stopped  the  car,  they  could  not 
have  seen  the  train  or  its  smoke,  as  very 
little  smoke  was  escaping,  and  that  it  was 
making  no  noise  which  they  could  have  heard. 


and  that.  If  they  had  stopped  the  car  and  had 
gotten  out  and  walked  up  to  the  main  track 
and  looked  in  both  directions,  the  train  could 
have  reached  the  crossing  in  the  time  it 
would  have  taken  them  to  have  gone  back  to 
the  car  and  made  It  to  the  main  track.  Of 
course,  cme  of  the  occupants  of  the  car  might 
have  flagged  it  across  the  tracks;  but  the 
Jury  had  the  right  to  say  whether  due  care 
on  appellees'  part  imposed  that  duty.  Ap- 
pellee owned  the  car  and  was  driving  It.  The 
instructions  set  out  above  told  the  Jury  that 
it  was  appellees'  duty  to  do  what  men  of 
ordinary  care  would  have  done  under  the 
circumstances ;  and  we  cannot  say  their  con- 
duct fell  below  tbat  standard. 

In  the  case  of  St.  Louis,  I.  M.  &  S.  K.  Co.  v. 
Stacks,  07  Ark.  410,  134  8.  W.  317,  substan- 
tially the  same  contention  was  made  as  Is 
presented  here,  and  It  was  there  said: 

"The  evidence  for  appellee  shows  that  nei- 
ther the  whistle  was  sounded  nor  the  bell  rung 
for  the  crossing;  and  while  the  omission  of  the 
engineer  to  give  these  statutory  signals  did  not 
relieve  appellee  of  the  duty  of  looking  and  lis- 
tening for  the  approach  of  trains,  yet  they  are 
warnings  which  he  had  a  right  to  rely  on  in 
determining  whether  a  train  was  drawing  near. 
According  to  appellee's  own  testimony,  his  view 
of  an  approaching  train  from  the  east  was  ob- 
stnicted  by  box  cars,  both  on  the  south  and 
middle  tracks.  In  such  case,  while  the  traveler 
must  not  relax  bis  endeavor  to  see  approach- 
ing trains,  yet  necessarily  he  relies  to  a  great 
degree  upon  his  sense  of  hearing  to  discover 
the  approach  of  a  train,  and  in  doing  this  he 
listens  not  only  for  the  noise  made  by  the  run- 
ning of  the  train  but  for  the  signals  which  the 
engineer  is  required  to  give  by  ringing  the  bell 
or  sounding  the  whistle  for  the  crossing.  Ap- 
pellee's testimony  tends  to  show  that  he  was 
in  poBsession  of  all  his  faculties  and  continually 
exercised  them  during  bis  passage  over  the 
crossing.  The  testimony  adduced  by  him  shows 
that  the  headlight  was  dim,  and  on  that  ac- 
count its  rays  did  not  warn  him.  It  is  admit- 
ted that  the  steam  had  been  shut  off,  and  that 
the  train  was  drifting  or  gliding  in,  and  on  this 
account  the  jury  might  have  inferred  that  the 
train  came  in  with  little  noise,  and  no  smoke 
escaping  to  give  warning  of  its  approach,  that 
it  had  rounded  the  curve  before  appellee  came 
upon  the  crossing,  and  that  for  this  reason 
he  conld  not  see  it  on  account  of  the  box  cars 
obstructing  his  view.  If  he  conld  have  seen  it 
after  it  passed  the  curve,  the  jury  might  have 
found  that  it  would  have  done  no  good  for  him 
to  have  stopped  his  wagon  between  the  south 
and  middle  tracks  to  have  tried  to  look  be- 
tween the  box  cars  on  those  tracks." 

The  doctrine  of  that  case  was  reiterated 
In  the  recent  case  of  Billingsley  v.  St  I*  S. 
F.  R.  Co.,  136  Ark.  1,  206  S.  W.  43. 

No  error  appearing,  the  judgment  Is  af- 
flrmed. 
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RELIANCE    LIFE   INS.  CO.  v.   HARDY. 

(No.- 4.) 

(Supreme  Court  of  Arkansas.    May  24,  1920.) 

1.  Continuance  «=3l2— For  Illness  of  counsel 
within  discretion  of  court. 

Defendant  life  insurer's  motion  for  post- 
ponement of  trial  on  account  of  the  illness  of 
its  leading  counsel  was  addressed  to  the  dis- 
cretion of  the  trial  court. 

2.  Continuance  ®=>I2— Motion  properly  denied 
wiiere  defendant  knew  of  iiiness  of  oounsei. 

Where  defendant  life  insurer  knew  its  lead- 
ing counsel  was  ill,  and  should  have  anticipated 
seryices  of  other  counsel  might  be  necessary, 
but  failed  to  take  steps  to  procure  tuem,  trial 
court  did  not  abuse  discretion  in  OTerruling  in- 
surer's motion  for  postponement  of  trial  on 
account  of  illness  of  counsel. 

3.  insurance  <S=»360(3)— Life  policy  not  for- 
feited for  nonpayment  of  premium  where  in- 
surer had  funds  belonging  to  Insured. 

Where  an  insurer,  on  last  day  of  grace  for 
payment. of  $19.88  quarterly  premium  on  life 
policy,  had  in  its  hands  $20  belonging  to  insur- 
ed as  a  benefit  payable  to  him  under  a  health 
policy  issued  by  insurer,  it  cannot  claim  the 
life  policy  was  forfeited  for  insured's  failure 
to  pay  the  quarterly  premium;  if  insurer  had 
in  its  possession  funds  belonging  to  insured  de- 
rived from  any  source,  it  was  its  duty  to  ap- 
propriate and' apply  them  to  prevent  forfeiture. 

Appeal  from  Circuit  Court,  Phillips  Coun- 
ty; J.  M.  Jackson,  Judge. 

Action  by  Velma  Hales  Hardy  against  the 
Reliance  Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Milton  B.  Rose,  of  Memphis,  Tenn.,  for  ap- 
pellant. 

Moore  &  Vineyard  and  Fink  &  Dinning,  all 
of  Helena,  for  appellee. 

WOOD,  J.  On  July  3,  1916,  the  appellant 
issued  to  Eno  D.  Hardy  two  policies  of  insur- 
ance. One  was  a  life  policy  and  the  other  a 
health  policy.  They  were  separate  instru- 
ments and  separate  contracts,  but  between 
the  same  parties.  The  health  iwllcy  was  is- 
sued for  a  period  of  12  months  and  was  made 
payable  to  the  Insured,  and  was  not  assign- 
able, except  by  the  written  consent  of  the  com- 
pany. The  life  policy  was  payable  to  the  ex- 
ecutors, administrators,  assigns,  or  benefici- 
aries of  the  insured.  The  annual  premium  on 
the  health  policy  was  $19.50.  The  annual  pre- 
mium on  the  lUe  policy  was  $56.58.  On  Au- 
gust 9,  1917,  at  the  request  of  the  insured 
the  premiums  on  the  life  policy  were  made 
payable  quarterly  instead  of  annually,  and 
the  beneficiary  was  changed  to  the  Insured's 
wife,  Velma  Hales  Hardy,  the  appellee. 

August  18,  1917,  Eno  D.  Hardy  contracted 
fistula  and  was  confined  on  account  thereof 


10  days,  which  entitled  him  to  sick  benefits 
under  bis  health  policy  in  the  sum  of  $20. 
The  claim  for  this  sick  benefit  was  sent  in  to 
the  company,  according  to  the  testimony  of 
the  appellee,  "some  time  in  July  or  August." 
"She  was  not  sure  about  the  data"  At  any 
rate,  there  was  a  delay  In  paying  this  cUIm 
until  November  10th,  when  the  company  sent 
Hardy,  by  letter,  check  for  $20,  which  he  re- 
ceived November  14, 1917,  and  signed  receipt 
to  the  company  for  the  amount  thereof,  dated 
November  10,  1917.  On  the  same  day  Hardy 
applied  to  the  company  to  reinstate  his  poli- 
cies, remitting  to  appellant,  with  his  applica- 
tion, the  sum  of  $19.88.  This  application  was 
declined  by  appellant  on  November  17,  1917. 
Appellant  on  that  day  returned  to  Hardy  the 
amount  of  his.  remittance,  which  he  accepted. 

The  quarterly  premium  due  on  October  3, 
1917,  on  the  life  policy  was  the  sum  of  $19.88. 
Under  the  terms  of  the  policy.  If  this  quarter- 
ly premium  was  not  paid  one  month  after  the 
same  became  due,  the  policy  lapsed.  If  paid 
on  the  3d  of  October  or  one  month  thereafter, 
then  the  policy  did  not  lapse,-  but  continued 
in  force  untU  the  next  quarterly  payment, 
which  was  due  January  3,  1918. 

Hardy,  the  insured,  died  on  the  20th  of  De- 
cember, 1917.  The  appellee  instituted  this 
action  on  the  life  policy  which  was  in  the  stmi 
of  $3,000. 

The  appellant  denied  liability  on  the  ground 
that,  at  the  time  of  Hardy's  death,  the  policy 
had  lapsed,  because  of  the  nonpayment  of  the 
premium,  which  in  order  to  ke^  the  policy  In 
force  should  have  been  paid  on  or  before  No- 
vember 3,  1917. 

The  case  was  called  for  trial  on  October  30, 
1919.  Messrs.  Bevins  &  Mundt  had  been  re- 
tained the  day  before  to  assist  Hilton  B.  Rose, 
leading  attorney  for  appellant  In  the  trial  of 
the  cause.  Appellant,  through  Its  assistant 
counsel,  asked  for  a  postponement  of  the  trial 
until  a  later  day  of  the  term,  assigning  as  a 
reason  that  they  had  not  had  suflicient  time  to 
acquaint  themselves  with  the  facts  and  law 
of  the  case,  and  that  Milton  B.  Rose  was  sick 
and  unable  to  attend.  ■  The  court  overruled 
the  motion. 

The  above  were  the  Issues  and  facts  devel- 
oped at  the  hearing  upon  which  boih  parties 
asked  for  a  peremptory  Instruction.  The 
court  granted  the  prayer  of  the  appellee  and 
instructed  the  Jury  to  return  a  verdict  In  the 
sum  of  $3,337.60.  Judgment  was  rendered  for 
the  appellee  In  that  sum,  from  which  Is  this 
appeal. 

[1,2]  Appellant  contends  that  the  court 
erred  In  overruling  its  motion  for  a  postpone- 
ment to  a  later  day  In  the  term  on  account 
of  the  Illness  of  Its  leading  counsel,  Milton 
B.  Rose.  The  certificate  of  the  physician  at- 
tached to  the  motlMi  shows  that  Rose  had 
been  ill  all  the  summer.  The  issue  had  been 
made  up  for  more  than  18  months  at  the  time 
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the  motion  for  a  postponement  was  filed.  The 
continued  fllness  of  Rose  during  the  summer 
before  the  day  set  for  the  trial  of  the  cause 
should  have  caused  the  appellant  to  antici- 
pate that  the  services  of  other  counsel  might 
be  necessary  at  the  trial,  and  proper  dili- 
gence on  its  part  would  have  resulted  in 
the  emplojrment  of  such  additional  counsel  in 
time  for  them  to  have  prepared  for  the  trial 
of  the  case  when  the  same  was  called.  At 
least,  the  motion  was  addressed  to  the  discre- 
tion of  the  trial  court,  and  we  do  not  discover 
any  abuse  of  discretion  in  overruling  the  mo- 
tion. 

The  appellant  contends  that  the  undisputed 
evidence  shows  that  the  policy  upon  which 
this  action  was  based  lapsed  and  was  for- 
feited on  account  of  the  failure  of  the  insur- 
ed to  pay  the  premium  due  October  8,  1917, 
on  or  before  November  3,  1917;  the  latter 
date  being  the  last  day  of  grace  for  the  pay- 
ment of  the  premium. 

[3]  Appellant's  contention  cannot  be  sus- 
tained for  the  reason  that  the  undisputed  evi- 
dence shows  that  on  November  3,  1917,  it  had 
the  sum  of  $20  in  its  hands  belonging  to 
Hardy,  which  sum  exceeded  Oie  amount  that 
was  then  due  the  appellant  for  the  premium 
on  the  policy  in  suit  It  is  of  no  consequence 
that  this  fund  accrued  to  Hardy  under  the 
provisions  of  a  different  policy  from  that  in 
suit  The  policies  were  Issued  on  the  same 
day  and  were  between  the  same  parties ;  but 
even  If  that  were  not  true,  and  If  the  ai^t^- 
lant  had  in  its  possession  funds  belonging  to 
Hardy  derived  from  any  source  whatsoever, 
it  was  the  duty  of  the  appellant,  in  the  ab- 
sence of  Instructions  from  Hardy  that  he  de- 
sired the  use  of  the  funds  for  some  other 
purpose,  to  appropriate  the  same  for  the  pay- 
ment of  his  premium  when  it  became  due  in 
order  thereby  to  prevent  forfeiture  of  the 
policy. 

The  undisputed  evidence  shows  that  Hardy 
was  sick  in  August,  1917,  and  that  his  claim 
for  $20  sick  benefits  which  had  accrued  under 
his  health  policy  had  been  sent  to  the  com- 
pany long  prior  to  October  3,  1917,  when  the 
premium  was  due.  Xet  the  appellant  delayed 
sending  him  the  amount  of  the  sick  benefit 
until  after  November  3, 1917.  If  Hardy  after 
making  claim  for  sick  benefit  had  directed  the 
appellant  that  he  desired  the  use  of  this 
aidount  for  some  other  purpose  than  the  pay- 
ment of  the  premium  on  his  life  policy,  then 
appellant  would  not  have  been  warranted  in 
appropriating  the  funds  in  its  hands  for  the 
payment  of  the  premium.  But  in  the  ab- 
sence of  such  direction,  appellant  could  not 
hold  on  to  the  funds  of  Hardy  until  the  time 
for  the  payment  of  the  premium  had  expired 
:and  then  declare  a  forfeiture  for  the  non- 


payment of  such  premium.  Since  the  pay- 
ment of  the  premium  was  for  Hardy's  bene- 
fit, the  presumption  is  that  he  would  have  con- 
sented thereto.  But  that  matter  is  not  left  to 
presumption,  for  the  undisputed  proof  here  is 
that  he  desired  to  pay  his  premium  and  to 
continue  his  policy. 

Hardy  on  November  10,  1917,  applied  for 
reinstatement  and  remitted  $19.88.  On  that 
date  he  had  "not  yet  received  the  $20  sick 
benefit  which  reached  him  on  the  14th,  and, 
of  course^  he  could  not  know  whether  the 
company  had  allowed  his  claim  for  sick  bene- 
fit and  whether  it  had  applied  same  for  the 
payment  of  his  premium.  At  the  time  Hardy 
receipted  the  company  for  the  sick  benefit 
fund,  the  company  had  not  returned  to  him 
the  $19.88,  whl(4i  he  had  remitted  to  it.  This 
remittance  was  not  returned  to  Hardy  until 
the  17th.  So  there  was  no  Interval  from  Oc- 
tober 3,  1917,  until  November  14th,  when  the 
company  did  not  have  money  in  its  hands  of 
Hardy's  more  than  sufficient  to  have  paid  his 
premium. 

The  appellant,  having  kept  in  its  hands 
money  of  the  appellee  uutU  after  time  for  the 
payment  of  Hardy's  premium  expired,  will 
not  be  beard  to  say.  in  the  absence  of  afflrm- 
a^ve  evidence  to  the  contrary,  that  it  had  no 
right  to  use  this  money  to  pay  the  premium 
and  thus  prevent  a  forfeiture  of  Hardy's  pol- 
icy. In  other  words,  the  effect  of  the  undis- 
puted evidence  is  to  show  that  the  premium 
was  paid. 

The  trial  court  was  correct  in  so  holding 
and  in  granting  the  prayer  of  appellee  for  a 
peremptory  instruction  in  her  favor.  Although 
there  is  some  difference  in  the  facts,  the  case 
is  ruled  by  the  doctrine  announced  and  the 
principles  applied  In  Union  Central  Life  Ins. 
Co.  v.  Caldwell,  68  Ark.  605,  68  S.  W.  355, 
where  we  said: 

"The  doctrine  does  not  arise  out  of  the  pecu- 
liar facts  of  any  particular  ease.  It  does  not 
depend  upon  contract,  custom  or  course  of 
dealing  for  its  existence  and  potency.  It  has 
its  origin  in  that  fundamental  principle  of  jus- 
tice which  will  compel  one  who  has  funds  in 
bis  bands  belonging  to  another,  which  may  be 
used,  to  use  such  fnnds,  if  at  aU,  for  the  bene- 
fit, and  not  to  the  injury,  of  the  owner;  for 
his  consent  to  the  one,  and  dissent  to  the  other, 
will  be  presumed.  •  »  •  These  principles 
are  founded  upon  reason  and  common  fairness 
and  honesty,  and  they  will  have  application 
wherever  it  becomes  necesBary  to  prevent  a 
forfeiture,  which  is  favored  neither  at  law  nor 
in  equity." 

See,  also,  Nat  Ins.  "Co.  v.  Mooney,  111  Ark. 
614,  164  S.  W.  276;  Mutual  Life  Ins.  Co.  v. 
Henley,  125  Ark.  372,  188  S.  W.  829. 

The  judgment  is  correct,  and  is  therefore 
afilrmed. 
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BRADLEY      COUNTY      ROAD      IMPROVE- 
MENT DISTRICTS  NOS.  I  AND  2  v. 
JARRATT  et  al.    (No.  14.) 

(Supreme  0>urt  of  Arkansas.    May  24,  1920.) 

1.  Highways  «=390— State  highway  department 
Bot  bound  to  make  preliminary  survey,  and 
where  It  falls  district  may  engage  englaeers 
to  make  same;   "may." 

The  provision  of  Road  Laws  1919,  vol.  1, 
Act  No.  'JUI,  I  G,  that  boards  of  conimissioQers 
of  highway  districts  may  make  application  to 
the  state  highway  department  for  preliminary 
surveys  and  the  department  may  make  such 
plans  and  estimates,  is  not  mandatory  in  view 
of  the  word  "may,"  which,  while  used  in  a 
mandatory  sense,  ordinarily  imports  permis- 
sion, possibility,  or  ability,  and  hence,  as  sec- 
tion 6  provides,  it  shall  be  the  duty  of  the 
boards  of  commissioners  to  make  improvements 
as  expeditiously  and  as  economically  as  possi- 
ble, such  a  board  has  authority  to  engage  an 
engineer  to  make  preliminary  surveys  where 
the  state  highway  department  is  unable  to  make 
the  same  for  lack  of  funds. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  May.] 

2.  Appeal  and  error  <S=>839( I)— Questions  not 
disposed  of  below  will  not  be  reviewed. 

Questions  not  disposed  of  by  trial  court  will 
Dot  be  reviewed  on  appeal. 

Appeal  from  Bradley  Chancery  Court;  B. 
G.  Hammock,  Chancellor. 

Suit  by  E.  J.  Jarratt  and  others  against 
the  Bradley  County  Road  Improvement  Dis- 
tricts Nos.  1  and  2,  consolidated  with  a  suit 
by  J.  T.  Tatum  against  the  same  defendants. 
From  decrees  of  injunction,  defendants  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions. 

J.  R.  Wilson,  of  Warren,  for  appellanta 
W.  C.  Medley,  of  Eldorado,  and  J.  O.  Clary 

and  B.  U  Herring,  both  «f  Warren,  for  ap- 

j;>eUees. 

HUMPHREYS,  J.  Appellees,  B.  J.  Jarratt 
et  al.,  property  owners  In  Bradley  county 
road'  improvement  districts  Nos.  1  and  2, 
Instituted  suit  against  appellants  in  the 
Bradley  chancery  court  to  restrain  them 
from  making  a  preliminary  survey  of  the 
roads  proposed  to  be  constructed  in  said 
districts,  created  by  Act  No.  237  of  the  Leg- 
islature of  1919  (Road  t>aws  1919,  vol.  1), 
and  to  cancel  contracts  entered  Into  between 
the  boards  of  commissioners  of  said  road  Im- 
provement districts  with  H.  R.  Carter,  an 
engineer,, to  do  all  the  engineering  work  con- 
nected with  the  improvements  to  be  made 
and  supervision  of  the  construction  thereof, 
at  his  own  exp^ise,  for  a  compensation  equal 
to  5  per  cent,  of  the  cost  of  construction  not 
exceeding  $1,000,000  and  4  per  cent,  in  ex- 
cess of  $1,()00,000,  one-half  of  the  compensa- 


tion to  be  paid  when  the  plans,  spedflca- 
tlons,  and  estimates  of  cost  of  the  improve- 
ments are  completed,  and  the  balance  in 
installments  as  the  work  progresses.  The  va- 
lidity of  the  contracts  was  attacked  on  the 
grounds:  First,  that  they  embraced  the  cost 
of  the  preliminary  surveys,  plans,  and  esti- 
mates of  cost  of  the  improvements,  which, 
under  the  act  aforesaid,  were  to  be  made 
and  prepared  for  said  districts  by  the  high- 
way department  of  Arkansas,  free  of  charge; 
and,  second,  that  the  contracts  were  pro- 
cured by  taking  advantage  of  the  Ignorance 
of  the  commissioners  as  to  the  meaning  and 
terms  of  the  act  creating  the  districts  and 
are  arbitrary,  unjust,  and  inequitable. 

Appellant  H.  R.  Carter  filed  answer,  ad- 
mitting that  he  entered  into  the  alleged  con- 
tracts with  said  Bradley  county  road  im- 
provement districts,  but  denying  that  the 
boards  of  commissioners  of  said  districts 
were  without  authority  to  embrace  in  the 
contracts  the  charge  for  preliminary  sur- 
veys, plans,  and  estimates  of  the  cost  of 
improvements,  and  that  the  contracts  were 
procured  through  a  lack  of  knowledge  on 
the  part  of  the  commissioners  as  to  the 
meaning  of  the  act  creating  the  districts,  or 
that  they  are  arbitrary,  unjust,  and  inequi- 
table. 

Appellee  J.  T.  Tatum,  alleged  owner  of  real 
estate  in  said  districts,  also  entered  suit  in 
said  court  to  enjoin  appellants  from  making 
a  preliminary  survey,  plans,  and  estimates 
of  the  cost  of  the  contemplated  improve- 
ments in  said  district,  upon  the  same 
grounds  alleged  in  the  bin  of  appellees  E.  J. 
Jarratt  «t  aU  and  the  further  ground  of 
the  alleged  invalidity  of  practically  every 
section  of  Act  No.  237  aforesaid,  creating 
Bradley  county  road  improvement  districts 
Nos.  1  and  2. 

Appellant  H.  R.  Carter  filed  answer  to 
the  petition  of  appellee  J.  T.  Tattim,  specifi- 
cally denying  every  allegation  assailing  the 
validity  of  his  contracts  with  said  Improve- 
ment districts  and  tlte  act  of  the  IJegisla- 
ture  creating  them. 

The  testimony  in  the  two  cases  was  the 
same  and  disclosed  that,  after  the  passage 
of  Act  No.  237,  creating  the  districts,  the 
commissioners  of  each  met  in  the  office  of 
the  state  Iiighway  commissioner  and  per- 
fected an  organization;  that  the  commis- 
sioners thereupon  made  personal  requests  of 
the  state  Iiighway  department  to  have  pre- 
liminary surveys  made  of  the  roads  to  be 
made  under  said  Act  No.  237,  which  requests 
were  refused  by  the  state  Iiighway  commis- 
sioner for  the  reason  that  no  funds  were 
available  for  ttiat  purpose;  tliat  the  appro- 
priations were  insufficient  to  cover  prelimi- 
nary surveys,  plans,  and  estimates  for  pro- 
posed districts  under  the  Alexander  Road 
Law,    which   required   preliminary    surveys. 
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'  plans,  iind  esttmates  of  costs  as  prerequisites 
to  the  organUsatlon  of  pr<^posed  road  dis- 
tricts; that  only  $20,000  had  been  appro- 
priated for  the  purpose  of  making  prelimi- 
nary surreys  by  the  state  highway  depart- 
ment; that  the  general  and  special  sessions 
of  the  Legislature  of  1919  provided  that  9,- 
flOO  miles  of  roads  in  the  state  sboold  be  im- 
proved;  that  a  preliminary  surrey  thereof 
would  have  cost  98  per  mile,  and  a  final  sur- 
vey to  ascertain  the  yardage  of  the  road 
would  have  cost  from  $100  to  $125  per  mile; 
that  the  boards  of  commissioners  of  Bradley 
county  road  Improvement  districts  were  in- 
formed by  the  state  highway  department  that 
they  irould  have  to  employ  an  engineer  any- 
way, and  he  could  make  the  survey  under  the 
direction  of  the  state  highway  department 
and  file  the  surveys,  plans,  and  specifications 
with  it  for  approval;  that  the  course  sug- 
gested was  adopted;  that  three  engineers 
made  talks  before  the  boards  and  applied 
for  the  position  of  engineer  of  each  district, 
one  of  whom  was  H.  R.  Garter ;  that  Carter 
did  not  tell  the  coipmissioners  they  would 
have  to  employ  him,  or  use  words  to  that 
^fect;  that,  later,  H.  R.  Carter  was  em- 
ployed as  engineer,  and  entered  into  writ- 
ten contracts  with  the  commissioners  for 
engineering  services.  Including  pFellminary. 
as  well  as  final,  surveys,-  plans,  and  specifi- 
cation b  for  the  improvements  and  supervi- 
sion of  the  construction  thereof,  for  a  fee  of 
6  per  cent,  on  the  cost  of  said  improvements 
up  to  $1,000,000  and  4  per  cent,  in  excess 
thereof. 

The  causes  were  submitted  to  the  court 
upon  the  pleadings,  testimony  of  the  several 
witnesses,  in  substance  detailed  above,  the 
written  contracts  of  employment,  and  a  cer- 
tified copy  of  Act  No.  237  aforesaid,  from 
wlilch  the  court  found  that  it  was  the  pur- 
pose and  Intent  of  section  5  of  said  Act  No. 
237  to  absolve  the  property,  in  said  districts 
from  the  cost  of  preliminary  surveys,  plans, 
and  specificattons,  and  to  place  that  burden 
absolutely  upon  the  state  highway  depart- 
ment as  a  condition  precedent  to  proceed- 
ing with  the  improvements.  In  accordance 
with  this  finding,  the  court  rendered  decrees 
against  aiveUanta,  permanently  enjoining 
them  from  making  the  preliminary  surveys, 
plans,  and  estimates  as  a  charge  against  the 
land  situated  in  said  dlstrlctSr  and  from 
proceeding  with  the  Improvements  at  all 
until  such  time  as  the  state  highway  depart- 
ment shall  make  the  preliminary  surveys, 
plans,  and  estimates  of  cost  of  more  than 
one  type  of  surface  roads  and  transmit  them 
to  the  commissioners  of  said  districts.  By 
consent  of  all  parties,  both  causes  were  con- 
solidated for  the  purpose  of  appeal,  and  an 
appeal  from  the  decrees  has  been  duly  pros- 
ecuted to  this  court 

[1]  It  is  insisted  by  appellants  that  the 
court  erred  In  interpreting  sections  5  and  6 
of  said  Act  No.  237  as  mandatory  upon  the 


state  highway  department  to  make  the  pre- 
liminary surveys,  plans,  and  estimates  pf 
cost  of  improvemeuts  to  be  made  in  said 
districts  free  of  charge  against  the  lands 
thereof  as  a  condition  precedent  to  proceed- 
ing with  the  improvements.  The  require- 
ment In  section  5  of  said  act  for  the  board 
of  commissioners  In  each  district,  after  qual- 
ification, to  apply  to  the  state  highway  de- 
t>artment  for  preliminary  surveys,  plans, 
and  estimates  of  cost  of  the  proposed  im- 
provements. Is  clearly  mandatory;  but  it  is 
Just  as  dear,  from  the  language  used  in  said 
section  6,  when  read  in  connection  with  the 
other  sections  of  the  act,  that  the  duty  im- 
posed upon  the  state  highway  department  to 
make  the  preliminary  surveys,  plans,  and 
estimates  of  the  cost  of  the  improvement  at 
the  expense  of  the  state  was  a  sound  discre- 
tionary one,  dependent  upon  the  conditions, 
facilities,  etc.  In  this  respect,  the  section 
reads : 

"And  the  state  highway  department  may 
make  snch  plans  and  estimates  on  more  than 
one  type  of  surface  for  the  roads,  together  with 
any  recommendations  that  tbey  may  see  fit  to 
make." 

Had  the  intention  been  to  compel  or  force 
the  state  highway  department  to  make  the 
preliminary  surveys,  plans,  and  estimates, 
the  Legislature  could  have  easily  employed 
the  word  "shall"  in  this  connection,  as  It 
did  in  the  first  clause  of  the  section,  in  rela- 
tion to  the  application  to  said  department 
for  such  surveys.  The  use  of  "shall"  for 
"may"  would  not  have  been  absolutely  con- 
trolling as  to  the  intent,  but,  in  the  connec- 
tion used,  would  have  been  Indicative  of  it 
While  the  word  "may"  is  frequently  used 
in  an  imperative  or  mandatory  sense,  ordi- 
narily Its  employment  in  statutes  Imports 
permission,  possibility,  ability,  etc.  26  Cyc. 
1590.  Had  the  intention  been  to  employ  the 
word  "may"  in  Its  Imperative  or  mandatory 
sense  in  said  section  5,  the  Legislature 
would  certainly  have  Imposed  the  duty  upon 
the  commissioners  to  adopt  one  of  the  pre- 
liminary surveys  and  plans  furnished  by 
said  department  The  section  of  the  act 
immediately  following  made  it  optional  with 
the  commissioners  whether  they  would  ac- 
cept the  preUrainary  plans  of  said  depart- 
ment, or  some  other  plan.  Again,  the  In- 
tention, In  the  use  of  the  word  "may"  in 
said  section  5,  as  Imposing  discretionary 
power  only  on  the  state  highway  department 
to  make  preliminary  surveys,  plans,  and 
estimates,  is  indicated  In  the  broad  manda- 
tory powers  conferred  on  the  commissioners  ' 
of  the  districts  by  sections  3  and  7  of  said 
act    Section  3  provides: 

"It  shall  be  the  duty  oftbe  respective  boards 
of  commissioners  to  make  the  improvements 
in  their  respective  districts  as  herein  author- 
ized, as  expeditiously  and  economically  as  pos- 
sible, and  tbey  shall  have  all  the  necessary  pow- 
ers to  accomplish  this  purpose." 
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Section  7  provides: 

"For  the  purpose  of  assisting  them  in  the 
preparations  of  plans  for  the  improvement  in 
said  districts,  the  commissioners  of  each  of 
said  districts  may  employ  such  persons  as  they 
see  fit,  inclnding  an  engineer,  and  fix  their 
compensation.    *    •    • " 

It  Is  apparent,  from  a  reading  of  these 
two  sections  In  connection  with  section  5  of 
said  act,  tbat  the  intention  of  the  Legisla- 
ture was  that  the  commissioners  should 
make  the  same  as  expeditiously  and  econom- 
ically as  possible,  with  the  aid  of  prelimina- 
ry surveys,  plans,  and  estimates  of  the  state 
highway  department,  If  the  conditions  as  to 
finances,  etc.,  warranted  the  department  in 
making  them,  but,  if  unable  to  procure  them 
from  the  department  upon  request,  then  to 
employ  an  engineer  to  assist  them  in  the 
preparation  of  the  plans  and  completion  of 
the  improvements.  No  other  interpretation 
of  section  5  of  said  act  would  give  effect  to 
the  other  provisions  of  the  act  and  the  ac- 
complishment of  the  improvements  Intended 
by  the  Legislature.  The  undisputed  proof 
Is  to  the  effect  that  the  commissioners  re- 
quested the  state  highway  department  to 
make  the  preliminary  surveys  and  that  the 
request  was  denied  for  the  reason  that  no 
funds  were  available  for  that  purpose. 

[2]  The  appellees  contend  that  the  decrees 
of  injunction  should  be  upheld  because  the 
engineering  contracts  were  entered  Into 
without  the  exercise  of  discretion  on  the 
part  of  the  commissioners  and  in  ignorance 
by  them  of  the  provisions  of  the  law,  and 
for  the  further  reason  that  the  contracts 
are  arbitrary,  unjust,  and  Inequitable.  The 
Interpretation  placed  upon  the  act  by  the 
commissioners,  as  empowering  them  to  make 
a  contract  with  an  engineer  for  preliminary 
surveys,  plans,  and  specifications,  when  un- 
able to  procure  them  from  the  state  high- 
way department  for  a  good  reason,  was  cor- 
rect The  reasonableness  or  unreasonable- 
ness of  the  amount  of  the  fee  agreed  upon 
for  engineering  services  was  not  fully  de- 
veloped by  the  evidence  nor  passed  upon  by 
the  court,  so  we  refrain  from  expressing  an 
opinion  as  to  whether  exorbitant,  unjust,  or 
Inequitable. 

A  number  of  other  questions  are  raised 
and  argued  by  appellees  in  support  of  the 
Injunction  decrees,  but  they  were  not  devel- 
oped by  the  evidence  or  passed  upon  by  the 
chancellor.  The  gist  of  the  evidence  and 
the  decrees  of  the  court  were  restricted  to 
the  proposition  of  whether  the  commission- 
ers had  authority  under  the  act  to  employ 
an  engineer  to  make  preliminary  surveys, 
plans,  and  estimates  of  cost  of  the  improve- 
ments. Many  of  the  questions  raised  have 
been  settled  adversely  to  the  contentions  of 
appellees  In  recent  opinions  written  by  this 
court.    The  other  questions  not  having  been 


[developed  or  passed  upon  by  ttie  chancellor,* 
I  a  decision  of  them  at  this  time  Is  pretermit- 
ted. 

For  the  error  indicated,  the  decrees  of 
Injunction  are  reversed,  and  the  causes  re- 
manded, with  directions  to  dissolve  the  writs 
and  for  snch  further  proceedings  as  may  be 
desired,  not  Inconsistent  with  this  opinion. 


FAIRBAIRN   v.   POFAHL   et  al.     (No.   28.) 
(Supreme  Court  of  Arkansas.    May  31,  1920.) 

1.  Vendor  and  purchaser  ®=s>254 (3)— Vendor, 
giving  bond  for  title  and  aeceptino  not«8, 
has  an  equitable  mortgage. 

Where  a  vendor  sells  land,  taking  the  notes 
of  the  vendee  for  the  purchase  money,  and  ex- 
ecutes a  bond  for  title,  the  effect  of  the  con- 
tract in  equity  is  to  create  a  mortgage  in 
favor  of  the  vendor  on  the  land  to  secure  the 
purchase  money,  subject  to  all  the  essential  in- 
iddents  of  a.  mortgage. 

2.  Vendor  and  purchaser  ®=a278— Provision  for 
aeceleratlon  of  paymant  Is  valid,  though  net 
ooatained  in  notes. 

Wliere  vendor  contracted  to  sell  land,  re- 
ceiving a  cash  payment  and  a  series  of  notes, 
the  fact  that  the  notes  made  no  provision  that, 
in  case  of  two  defaults,  the  vendor  might  de- 
clare the  entire  sum  due,  does  not  invalidate 
such  provision  in  the  contract. 

3.  Vendor  and  purchaser  €=>27&— Provision  for 
acceleration  of  payment  not  Invalid,  as  work- 
ing forfeiture. 

Where  vendor  sold  land  under  a  contract 
providing  that,  in  event  of  two  defaults  in  pay- 
ment of  a  series  of  notes  given  for  the  pur- 
chase price,  he  might  declare  the  entire  sum 
due,  snch  provision  is  not  invalid  as  working  a 
forfeiture,  for  the  purchaser  might  thereupon 
pay  the  entire  amount  and  in  event  the  land 
was  sold  on  foreclosure  of  the  vendor's  equita- 
ble mortgage,  the  purchaser  would  be  entitled 
to  any  surplus  in  excess  of  the  balance  due. 

Appeal  from  Pulaski  Chancery  CJourt; 
John  EL  Martineau,  Chancellor. 

Action  by  Minnie  B.  Falrbalm  against  J. 
H.  Pofahl  and  another.  EVom  a  decree  dis- 
missing the  complaint,  complainant  appeals. 
Reversed  and  remanded,  with  directions. 

Oarmlchael  &  Broolcs,  of  Little  Bock,  for 
appellant 
A.  J.  Newman,  of  Little  Rock,  for  appellee. 

SMITH,  J.  This  case  was  tried  In  the 
court  below  upon  the  following  agreed  state- 
ment of  facts: 

On  September  16,  1918,  appellant  entered 
Into  a  contract  to  sell  E.  C.  Smith  a  lot  in 
the  city  of  Uttle  Rock  for  the  sum  of  $1,200, 
of  which  ?100  was  In  cash,  and  the  balance 
of  purchase  money  was  evidenced  by   110 
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notes,  for  $10  each ;  the  first  note  telling  due 
October  16,  1918,  and  one  note  on  the  16th 
dsy  of  each  month  thereafter,  with  Interest 
at  8  per  cent.  The  contract  of  sale  provided 
that,  if  a  second  default  In  payment  was 
made,  all  the  notes  then  remaining  unpaid 
should  at  once  become  due  and  payable.  Hie 
contract  also  provided  that  Smith  should  in- 
sure the  property  for  appellant's  benefit  and 
should  keep  the  premiums  paid.  Smith  fail- 
ed to  Insure  the  property,  and  made  default 
for  four  consecutive  months  in  the  payment 
of  his  notes.  Thereafter,  for  a  valuable  con- 
sideration. Smith  assigned  his  contract  to  ap- 
pellees J.  H.  and  Mary  Pofahl. 

This  suit  was  brought  to  enforce  the  con- 
tract, and  at  the  time  It  was  brought  four 
notes  were  due  and  unpaid.  After  the  suit 
had  been  brought  and  service  had,  an  an- 
^swer  was  filed  by  the  Pofahls,  in  which  they 
asked  to  be  allowed  to  pay  ail  money  past 
due,  and  the  court  fixed  a  time  within  which 
they  might  do  so,  together  with  court  costs 
and  an  allowance  for  an  attorney's  fee.  With- 
in the  time  limited  the  tender  was  made,  and 
appellant's  complaint  dismissed,  and  this  ap- 
I)eal  is  from  that  order. 

Appellee  states  the  issue  to  be  decided  as 
follows: 

"Can  the  appellant,  at  her  option,  declare  the 
residue  of  the  promissory  notes  of  appellees 
due  and  foreclose  same  upon  a  failure  to  pay 
two  or  more  of  such  notes  when  due,  as  pro- 
vided in  the  contract  of  sale,  but  not  so  pro- 
vided or  expressed  in  either  or 'any  of  said 
notes?" 

[1]  This  court  has  several  times  said  that — 

"Where  a  vendor  sells  lands,  takes  the  notes 
of  the  vendee  for  the  purchase  money,  and  ex- 
ecutes to  him  a  bond  for  title,  the  effect  of  the 
contract  in  equity  is  to  create  a  mortgage  in 
favor  of  the  vendor  upon  the  land  to  secure 
the  purchase  money,  subject  to  all  the  essen- 
tial incidents  of  a  mortgage."  Newman  v. 
Mountain  Park  Land  Co..  85  Ark.  208,  107  S. 
W.  391,  122  Am.  Bt  Bep.  27;  Strauss  v. 
White,  66  Ark.  170,  61  S.  W.  64,  and  cases 
there  cited. 

[2,  S]  The  law  as  thus  announced  is  appli- 
cable to  the  facts  of  this  case.  Appellant  has 
in  equity  a  contract  having  the  essential  in- 
cidents of  a  mortgage,  and  it  only  remains 
to  be  decided  whether  the  provision  of  the 
contract  maturing  all  the  notes  in  the  event 
of  the  default  stipulated  against  is  valid  and 
enforceable. 

It  is  first  insisted  that  the  provision  la 
void  for  the  reason  that  the  stlpnlation  oc- 
curs only  in  the  contract,  and  Is  not  contain- 
ed in  the  notes,  or  any  of  them.  In  the  case 
of  Famsworth  v.  Hoover,  66  Ark.  367,  60  S. 
W.  866,  a  mortgage  was  given  to  secure  a 
loan  of  $500,  due  in  five  years,  and  the  in- 
terest notes  each  provided  that,  on  failure 
to  pay  interest  within  30  days  after  due,  the 
bolder  might  collect  princlpaLand  interest  at 
once,  l^at  provision  did  not  appear  in  the 
222  S.W.— 2 


mortgage  securing  the  notes.  It  was  tber» 
contended  that  the  provision  maturing  the 
entire  debt  was  void;  but  the  court  held  oth- 
erwise, and  in  the  opinion  said: 

"The  mortgage  sufficiently  identUieR  the 
notes,  evidencing  the  debt  which  it  was  given 
to  secure.  The  mortgage  being  only  a  securi- 
ty or  incident  to  the  debt,  it  was  not  neces- 
sary for  it  also  to  contain  a  condition  making 
the  whole  debt  due  upon  failure  to  pay  any 
installment  of  interest,  in  order  to  Justify  fore- 
closure for  the  entire  debt.  It  was  sufficient 
that  the  notes  contained  such  a  provision.  The 
notes  and  mortgage  were  executed  at  the  samv 
time,  and  in  relation  to  the  same  subject,  as 
parts  of  one  transaction  constituting  one  con- 
tract. 1  Jones,  Mortg.  §§  71,  76,  349,  354; 
Fletcher  v.  Daugherty,  13  Neb.  224.  In  the 
cases  cited  to  support  the  opposite  view,  nei- 
ther the  note  nor  mortgage  contained  such  a 
provision  as  that  in  the  notes  sued  on  herein. 
In  the  absence  of  such  a  clause  in  either  the 
note  or  mortgage,  there  would,  to  be  sure,  be 
no  authority  to  declare  the  whole  debt  due." 

Here  the  bond  for  title  and  the  notes  con- 
stituted a  single  contract,  and  it  is  this  con- 
tract or  equitable  mortgage  which  appellant 
seeks  to  enforce,  and  the  notes  merely  evi- 
dence the  sum  due  and  secured  by  the  con- 
tract, and  we  think  the  provision  accelerating 
the  payments,  if  otherwise  valid,  is  not  ren- 
dered unenforceable  by  reason  of  the  fact 
that  it  does  not  appear  in  both  the  contract 
and  the  notes.  In  Jones  ou  Mortgages  (7th 
Ed.)  VOL  1, 1  76,  the  law  is  stated  as  follows: 

"A  stipulation  that  the  whole  sum  shall  be- 
come due  and  payable  upon  any  default  in  the 
payment  of  the  principal  or  interest  is  uni- 
versally held  to  be  legal  and  valid.  It  is  not 
objectionable  as  being  in  the  nature  of  a  pen- 
alty or  forfeiture." 

A  note  to  the  text  cites  a  large  number  of 
cases  supporting  the  text  quoted.  Our  own 
case  of  Famsworth  v.  Hoover,  supra,  from 
which  we  have  quoted,  is  itself  authority  for 
upholding  the  validity  of  a  provision  acceler- 
ating the  maturity  of  payments,  for  such  was 
the  effect  of  that  decision. 

No  forfeiture  is  worked  by  upholding  the 
provision.  Appdlees  may  pay  tt^e  sum  due 
and  the  accrued  interest,  and  thus  perfect 
their  right  to  a  -deed.  They  may  purchase 
at  the  foreclosure  sale  and  thus  acquire  the 
title;  or,  if  another  purchases  at  that  sale 
and  bids  a  sum  In  excess  of  the  Iwlance  due, 
appellees  wUl  be  entitled  to  that  excess.  In 
any  event,  their  rights  are  not  forfeited  un- 
der the  contract  By  their  default  they  have 
accelerated  the  terms  of  payment;  but  this 
Is  not  a  forfeiture. 

It  follows,  therefore,  that  the  court  was  in 
error  in  dismissing  appellant's  complaint. 
and  tliat  a  decree  should  have  been  entered 
for  the  foreclosure  of  the  lien,  and  the  decree 
will  therefore  be  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  in 
accordance  with  this  opinion. 
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CHAS.  F.  LUEHRMANN  HARDWOOD  LUM- 
BER CO.  V.  COATS  &  OREEN. 
(No.  395.) 

(Supreme  Conrt  of  Arkansas.     May  10,  1920. 
Rehearing  Denied  June  14,  1920.) 

1.  Sales  ^9174  —  InslsUM*  for  ebaoge  la 
manner  of  Inapeotlon  breach  of  eootraot  by 
buyer. 

Where  contract  of  sale  of  lumber  provided 
that  inspection  should  be  made  in  a  certain 
manner  at  the  mill,  an  insistence  by  the  buy- 
er that  the  inspection  should  be  made  at  de- 
livery as  a  condition  precedent  for  payment, 
while  contract  required  payment  when  loaded, 
constituted  a  breach  of  the  contract. 

2.  Sales  «=»  1 74— Breach  of  oontraot  as  to  pay 
ment  warranted  seller  In  refoslng  to  perform. 

Where  buyer  of  lumber  breached  contract  of 
sale  by  insisting  that  inspection  should  be 
made  at  place  of  delivery  as  condition  prece- 
dent for  payment,  while  contract  required  pay- 
ment when  loaded,  seller  was  entitled  to  re- 
fuse to  further  perform. 

3.  Appeal  and  error  «=a|OI2(l)— Findings  not 
eloarly  against  proponderanee  of  evidenoe  not 
disturbed. 

Findings  of  fact  which  do  not  appear  to  be 
clearly  against  the  preponderance  of  the  evi- 
dence will  not  be  disturbed  on  appeal. 

Appeal  from  Lawrence  (Jhancery  <3ourt; 
Lyman  F.  Beeder,  Chancellor. 

Action  by  the  (jharles  L.  Laehnnanu  Hard- 
wood Lumber  (^mpany  against  Coats  & 
Qre&i.  Judgment  for  defendants,  and  j/isLia- 
titt  appeals.    Affirmed. 

Oliver  &  Oliver,  of  (Joming,  for  appellant 
Smith  &  Olbson,  of  Walnut  Ridge,  for  ap- 
pellees. 

SMITH,  J.  Appellant  is  a  corporation, 
with  its  situs  in  St  Louis,  Mo.,  and  Is  a  deal- 
er in  lumber.  Appellees  were  a  copaitnei^ 
ship,  and  owned  and  operated  a  sawmill  at 
Pondcr's  Switch,  about  six  miles  east  of  Hox- 
ie  on  the  Frisco  Railroad.  Appellant  and  ap- 
pellees entered  into  a  contract  in  writing  on 
June  6,  1917,  whereby  appellees,  for  a  price 
there  specified,  agreed  to  saw  for  appellant 
400,000  feet  of  gum  lumber.  The  contract 
contained  the  following  provisions: 

"To  begin  cutting  by  1st  of  July,  and  com- 
plete the  order  in  3  months.  Lumber  to  re- 
main on  sticks  from  90  to  120  days,  or  as  or- 
dered loaded  by  O.  F.  Luehrmann  Hw.  Lr.  Co. 

"This  order  to  be  followed  up  with  regular 
stock  order  from  Chas.  F.  Luehrmann,  Hw. 
Lr.  Co." 

On  August  14,  1917,  appellant  advanced 
$500,  and  on  September  9,  1917,  made  an  ad- 
ditional advance  of  $250,  and  on  each  occa- 
sion took  a  bill  of  sale  for  certain  piles  of 
lumb^-  therein  described.  Appellees  contend- 
ed that  these  bills  of  sales  were  mere  mort- 


gages intended  to  secure  the  advances  made; 
but  the  court  found  that  they  were  in  fact 
bills  of  sale^  and  aKiellees  have  prosecuted 
no  api>eal  from  that  finding. 

A  controversy  arose  betwe«i  the  parties, 
and  appellant  brou^t  suit  in  replevin  for 
the  lumber  covered  by  tlie  bills  of  sale,  and 
by  an  amended  complaint  prayed  Judgment 
for  damages  tor  breach  of  the  contract  to 
deliver  lumber.  An  answer  was  filed  to  tlie 
original  complaint  in  whidi  ownership  of  the 
lumber  replevied  was  denied;  and,  while  no 
answer  appears  to  have  l>een  filed  to  the 
amended  oomplalnt,  its  allegations  were 
treated  as  being  in  issue.  The  cause  was 
transferred  to  the  cluuicery  court  and  was 
tried  without  any  question  of  misjoinder  of 
causes  of  action  having  been  made,  and  as 
these  causes  could,  under  the  act  of  May  11, 
1905  (Acts  1905,  p.  798),  have  been  consoU- 
dated  and  heard  together,  had  they  been 
brought  separately,  we  proceed  to  a  consid- 
eration of  the  merits  of  the  questions  pre- 
sented, as  did  the  court  l>eIow. 

Appellees  resisted  the  dnlm  for  damages 
upon  the  ground  that  appellant  had  breached 
the  contract  by  a  failure  to  comply  with  its 
terms,  and  had  thoeby  atwolved  appellee 
from  the  legal  duty  of  continued  perftHr- 
mance.  'Xbe  court  below  expressly  found  the 
fact  to  be  that  appellant  had  failed  to  make 
advances  upon  the  lumber;  but  it  does  not 
appear  that  the  contract  contained  any  such 
requirement. 

Under  the  order  of  delivery  whidi  issued 
in  the  cause  appellaiit  took  possession  of  the 
piles  of  lumber  contained  hi  the  bills  of  sale, 
and,  after  inspection,  shipped  it  out  The 
lumber  thus  shipped  measured  out  56,984 
feet  whereas  in  the  bills  of  sale  the  piles 
so  shipped  were  estimated  to  contain  70,000 
feet  and  Judgment  was  prayed  for  the  loss 
of  profits  sustained  on  this  difference  of  ap- 
proximately 14,000  feet.  As  to  the  lumber 
covered  by  the  bills  of  sale,  the  court  found 
that  the  sums  of  money  there  recited  as  paid 
were  advanced  as  portions  of  the  purchase 
money,  and  that  nothing  remained  to  be  done 
except  to  grade  the  lumber  according  to  the 
"National  Rules,"  as  provided  by  the  con- 
tract between  the  parties,  and  to  pay  the  bal- 
ance of  purchase  money  when  so  determined. 
The  court  found  this  balance  to  be  $482.33, 
and  rendered  Judgment  in  appellee's  favor 
for  that  amount. 

The  testimony  showed  an  oihanoement  of 
from  $10  up  per  thousand  in  the  market  price 
of  the  lumber:  but  the  court  refused  to 
award  any  sum  as  damages  for  the  deficiency 
of  14,000  feet  for  the  reason  that  the  recitals 
in  the  bills  of  sale  as  to  amount  of  lumber 
sold  was  a  mere  estimate,  and  the  bills  of 
sale  conveyed  only  the  lumber  in  the  piles, 
much  or  little,  and  we  are  unable  to  say  that 
tliat  finding  is  clearly  against  the  preponder- 
ance of  the  evidence. 
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The  court  also  ecpreasly  fonnd  the  fact  to 
be  tbat  aK>eUant  had  failed  to  famish  reg- 
ular stock  orders  fbr  additional  Inmher,  and 
had  failed  to  pay  In  cash  for  Inmber  when 
loaded,  and  that  these  defaults  In  the  per- 
formance of  the  c(Hidltlons  of  the  contract  re- 
leased appellees  fron;  further  performance  on 
their  part,  and  the  correctness  of  this  find- 
ing presents  the  controlling  question  In  the 
case. 

The  senior  member  of  the  firm  of  Coats  & 
Green  was  also  the  senior  member  of  the 
firms  of  Coats  A  Inman  and  Coats  &  Mllner, 
and  appellees  Insist  that  this  was  but  one 
partnership,  in  which  Milner  boaght  Inman's 
Interest  and,  in  turn,  sold  to  Green.  It  Is  not 
clear,  however,  that  this  statement  is  cor- 
rect ;  and  it  does  appear  that  Coats  operated 
at  least  two  mills,  and  one  of  them  under 
the  firm  name  of  Coats  &  Milner.  That  firm 
also  had  a  contract  with  appellant  to  saw 
lumber,  and  there  was  a  controversy  over  Its 
terms;  but  it  would,  of  course,  make  no  dif- 
ference w^hether  appellant  breached  Its  con- 
tract with  Coats  &  Milner  if  it  in  fact  com- 
plied with  the  terms  of  the  c<»ttract  it  bad 
with  appellees. 

{1  ]  The  record  contains  correspondence  be- 
tween the  parties,  which  shows  that  the  dif- 
ferences bfetween  them  became  accentuated 
as  the  correspondence  progressed.  Appellees 
were  complaining  of  appelant* s  failure  to  in- 
spect and  load  out  the  lumber,  and  in  a  let- 
ter dated  March  7,  1018,  appellees  declared 
themselves  absolved  from  further  obligation 
to  perform  because  of  breaches  of  the  con- 
tract on  aK>ellant's  part.  The  circumstances 
stressed  In  this  letter  were  that  a  draft  drawn 
to  cover  three  cars  of  lumber  (which  had  been 
Inspected  and  loaded  and  shipped  by  appel- 
lant's representative)  had  been  drawn  on,  and 
dishonored  by,  appellant.  A  reply  to  this  let- 
ter was  wrlttoi  In  whldi  it  was  stated  that — 

"While,  if  the  writer  had  been  in  town  when 
this  draft  was  returned,  might  not  have  return- 
ed it,  still  I  am  of  the  opinion  that,  without 
any  advice  from  Mr.  Alexander,  to  the  effect 
that  you  were  going  to  draw  a  draft  on  us 
for  the  stock,  and  If  he  had  advised  us  you 
were  going  to  ship  this  stock  subject  to  de- 
livered inspection,  and  taking  in  consideration 
the  fact  that  the  office  had  no  means  of  know- 
ing how  yon  are  in  your  inspection,  it  would  ap- 
pear to  be  perfectly  all  right  for  the  office  to 
have  had  a  doubt  as  to  the  advisability  of  pay- 
ing the  draft  without  having  specific  instruc- 
tions.'' 

This  letter  also  stated  that — 

"We  think,  however,  that  we  should  see  the 
lumber  before  we  pay  for  it  practically  in  full." 

The  Imposition  of  this  condition  In  regard 
to  inapectioa  iterated  as  a  demand  that  final 
iniq>ectloit  should  be  made  at  the  point  of 
delivery,  rather  than  at  the  point  of  shlp- 
moit,  and  the  contract  did  not  give  that  right. 


By  the  terms  of  the  contract  lumber  was  "to 
be  taken  up  on  grades,  National  Rules  to 
govern  (at  prices  stated),  all  f.  o.  b.  a  13-cent 
rate  to  St.  Louis,"  and  the  terms  of  payment 
specified  in  the  contract  were  "2  per  cent 
for  cadi  when  loaded."  The  lumber  was  "to 
be  taken  up"  at  the  mill,  and  the  contract 
provided  how  the  Inspection  would  be  made, 
and  the  Insistence  that  the  inspection  should 
be  made  otherwise  or  elsewhere,  as  a  con- 
dition precedent  for  payment,  whdle  the  con- 
tract required  payment  when  loaded,  <9>nstl- 
tuted  a  breach  of  the  contract 

[2]  One  cannot  refuse  to  perform  a  con- 
tract according  to  its  terms,  and  thereafter 
Insist  that  the'  other  party  perform.  So,  If, 
as  the  court  found,  appelant  had  failed  to 
perform  the  contract  either  by  furnishing 
specifications  for  sawing  or  In  paying  for 
lumber  taken  up,  then  It  could  not  thereafter 
demand,  as  damages,  the  profit  which  would 
have  accrued  had  appellees  continued  In  the 
performance  of  the  contract,  notwithstanding 
appellant's  prior  breach  thereof.  Gauger  v. 
Sawyer  &  Austin  Lbr.  Co.,  88  Ark.  422,  115 
S.  W.  157;  Harris  Lbr.  Co.  v.  Wheeler  Lbr. 
Co.,  88  Ark.  491,  115  S.  W.  168;  Bodgers  v. 
Wise,  106  Ark.  310, 153  S.  W.  253,  43  L.  R.  A. 
(N.  S.)  1009. 

[3]  The  court's  finding  of  fact  appears  to 
be  not  clearly  against  the  preponderance  of 
the  evidence,  and  will  therefore  be  affirmed. 


RUNDELL  V.  ROGERS.     (No.  22.) 
(Supreme  Court  of  Arkansas.    May  81,  1920.) 

1.  Landlord  and  tenant  «=>  150(1)  —  Landlord 
not  agreeing  to  repair  cannot  be  compelled  to. 

Unless  a  landlord  agrees  with  bis  tenant  to 
repair  the  leased  premises,  he  cannot,  in  the 
absence  of  statute,  be  compelled  to  do  so. 

2.  Customs  and  usages  ®s>l6— Loeal  custom 
not  provable  to  render  landlord  liable  for 
failure  to  repair. 

A  local  custom  cannot  be  shown  to  render 
a  landlord  liable  for  failure  to  make  repairs  in 
contravention  of  the  rule  that  he  is  not  re- 
quired BO  to  do  in  the  absence  of  agreement  or 
statute. 

Appeal  from  Circuit  Court,  Saline  County ; 
M.  H.  Holieman,  Special  Judge. 

Action  by  Bee  Rogers  against  W.  R.  Run- 
deU.  From  Judgment  for  plaintiff,  defendant 
appeals.  Reversed,  and  cause  remanded  for 
new  trlaL 

Appellant  pro  se. 

J.  S.  Utley,  of,  Benton,  for  appellee. 

WOOD,  J.  This  action  was  brought  by  the 
appellee  against  the  appellant  The  appellee 
alleged  that  he  rented  about  five  acres  of 


4ts»For  otbar  com*  lea  same  topic  sod  KBT-NDMBBR  In  aU  K«r*Nuiiibered  Digest!  and  Indexes 

Digitized  by 


Uoogle 


20 


222  SOUTHWESTERN  REPOBTBB 


(Ark. 


land  from  tbe  appellant  whicb  was  to  be  cnl- 
tlvated  in  com  during  the  year  1918;  that 
appellee  was  to  pay  one-third  of  what  was 
produced  to  the  appellant;  that  appellant 
with  the  permission  of  appellee  gathered  his 
Bhare  of  the  com;  that  in  doing  so  he  gath- 
ered more  than  one-third ;  that  the  appellant 
negligently  failed  to  keep  tbe  fence  in  good 
repair  around  the  land,  and  thereby  negli- 
gently permitted  hogs  to  get  in  the  field  and 
to  eat  and  destroy  all  the  com  that  appellant 
left ; .  that  on  account  of  the  negligence  of 
the  appellant,  as  set  forth,  the  appellee  lost 
30  bushels  of  corn,  worth  $1.76  per  bushel. 
The  appellant  denied  tbe  allegations  of  tbe 
complaint. 

The  appellee  testified  to  the  renting  of  the 
land  as  set  forth  in  the  complaint  and  that 
be  planted  the  same  in  corn;  that  after  tbe 
crop  was  laid  by  he  went  away  and  was  gone 
until  late  In  the  summer ;  that  on  his  return 
be  found  that  appellant's  hogs  had  been  get- 
ting in  tbe  com;  that  the  Inclosure  around 
appellant's  pasture,  which  was  within  the 
same  general  inclosure  as  the  cornfield,  was 
not  hog-proof ;  that  he  saw  appellant's  hogs 
in  the  pasture  and  saw  bog  tracks  where 
tbey  had  been  passing  through  an  opening 
under  a  culvert  between  appellee's  cornfield 
and  appellant's  pasture;  that  appellee  gave 
appellant  permission  to  gather  his  share  of 
the  com;  that  later,  when  ai^ellee  came 
home,  be  found  that  all  the  corn  was  gone. 

Over  apptilant's  objection,  appellee  and 
other  witnesses  were  permitted  to  testify  that 
the  custom  in  that  locality  was  for  the  own- 
er to  keep  up  the  fence  around  a  farm  when 
It  was  rented.  To  this  ruling  of  the  court 
tbe  appellant  duly  excepted. 

According  to  the  undisputed  evidence, 
there  was  no  agreement  on  the  part  of  the 
appellant  to  make  repairs  of  any  kind. 

From  a  Judgment  in  favor  of  the  appellee 
Is  this  appeal. 

[1]  "Unless  a  landlord  agrees  with  his  ten- 
ant to  repair  leased  premises,  he  cannot.  In 
the  absence  of  a  statute  be  compelled  to  do 
so,"  is  a  rule  of  law  well  established  in  this 
state  and  elsewhere.  Delaney  v.  Jackson,  95 
Ark.  131,  128  S.  W.  859;  Jones  v.  Felker,  72 
Ark.  405,  80  8.  W.  1068;  Brown  v.  Dwight 
Mfg.  Ck).,  200  Ala.  376,  76  South.  292,  L.  R. 
A.  1917F,  997 ;  16  K.  O.  L.  1030,  {  552,  note 
18 ;  18  Am.  &  Eng.  Enc.  of  Law,  215,  4a. 

[2]  A  local  custom  cannot  be  shown  In  or- 
der to  render  the  landlord  liable  for  failure 
to  make  repairs  in  contravention  of  the 
above  well-established  rule.  18  Am.  &  £ng. 
£lnc.  of  Law,  217. 

"Tbe  tendency  of  modem  decisions  is  not 
to  imply  covenants  which  might  and  ought  to 
have  been  expressed,  if  intended."  Sheets  v. 
Selden,  7  WaU.  423,  19  L.  Ed.  166.  More- 
over, if  it  were  competent  to  prove  a  local 
custom,  tbe  testimony  adduced  by  the  appel- 


lee in  this  case  was  not  sufficient  to  (bow  that 
the  custom  was  of  sudi  long  standing  as  to 
be  generally  known.  St  L.,  I.  M.  &  S.  R.  Oo. 
V.  Wlrbel,  108  Ark.  487, 158  S.  W.  118 ;  Ward 
Furn.  Mfg.  Co.  r.  J.  B.  Isbell.  81  Ark.  549,  99 
S.  W.  845. 

The  testimony  concerning  the  local  custom 
was  therefore  incompetent,  and  tbe  ooiu^  err- 
ed in  admitting  it .  Tbe  error  is  prejudicial 
to  appellant 

The  Judgment  is  therefore  reversed,  and 
the  cause  will  be  remanded  for  new  trial. 


HARDEMAN  v.  ARTHURS.    (No.  21.) 

(Supreme  Court  of  Arkansas.    May  31,  1920.) 

i.  Laadlord  and  tenant  «3>323— Contract  held 
to  make  cropper  employ^  not  tenant. 

A  contract,  whereby  one  party  was  to  fur- 
nish the  tools,  teams,  seed,  and  land  and  the 
other  to  furnish  the  labor  according  to  instruc- 
tions of  tbe  first  party,  with  nothing  to  show 
an  intention  to  give  tbe  second  party  exclusive 
dominion  of  the  land,  or  of  the  .crops  planted 
thereon,  creates  the  relation  of  employer  end 
employ^  rather  than  that  of  landlord  and  ten- 
ant, though  tbe  land  was  to  be  cropped  on 
shares. 

2.  Landlord   and   tonut  «=>326(6)— Title   to 
crop  under  lease  on  shares  Is  In  landlord,  so 
that  a  purchaser  from  cropper  Is  guilty  of 
conversion. 
Ordinarily  when  the  parties  occupy  the  re- 
lation of  landlord  and  tenant  the  title  to  the 
crop  is  in  the  tenant,  but  where  they  occupy  re- 
lation of  landlord  and  cropper  on  shares,  the 
title  to  tbe  crop  is  in  tbe  landlord,  so  that  in 
the  latter  case  a  purchaser  from  tbe  cropper 
is  guilty  of  conversion. 

Appeal  from  Circuit  Court  Woodmff 
County;   J.  M.  Jackson,  Judge. 

Action  by  L.  P.  Hardeman  against  W.  A. 
Arthurs,  in  wbicb  William  Wilson  and  an- 
other were  brought  in  as  parties  defendant 
on  motl<m  of  tbe  original  defendant.  From 
a  Judgment  dismissing  the  complaint  as  to 
defendant  Arthurs,  plaintiff  appeals.  Re- 
versed, with  directions  to  grant  a  new  trial 
as  to  defendant  Arthurs. 

Jonas  F.  Dyson,  of  Cotton  Plant,  for  ap- 
pellant 

Roy  D.  Campbell,  of  Cotton  Plant,  for  ap- 
pellee. 

WOOD,  J.  L.  P.  Hardeman,  as  party  of 
tbe  first  part  entered  into  a  contract  with 
William  and  Grover  Wilson,  the  parties  of 
the  second  part  whereby  the  party  of  the 
first  part  was  to  furnish  the  tools,  teams, 
seed,  and  the  land  as  bis  part  and  the  par- 
ties of  the  second  part  were  to  furnish  all 
the  labor  necessary  to  cultivate  tbe  40  acres  of 
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land  "according  to  the  rules  of  share  crop- 
ping." If  the  parties  of  the  second  part  fail- 
ed to  perform  the  necessary  labor  according 
to  the  Instructions  of  the  first  party  or  his 
foreman,  the  first  party  could  haye  the  same 
done  at  the  current  wages  of  the  country 
after  giving  the  second  party  notice,  and 
charge  the  amount  to  the  second  party,  to 
be  paid  out  of  their  half  of  the  crop.  Such 
were  the  essential  provisions  of  the  contract 
under  which  the  Wilsons  cultivated  the  land 
of  Hardeman  for  the  year  1917.  In  Decem- 
ber, 1917,  the  Wilsons  sold  to  W.  A.  Arthurs 
a  bale  of  cotton,  produced  by  them  on  the 
farm  of  Hardeman  under  the  above  con- 
tract. Hardeman,  hereafter  for  convenience 
called  appellant,  brought  this  action  against 
Arthurs,  hereafter  called  appellee,  to  recover 
the  sum  of  $129,  which  appellant  alleged  was 
the  value  .of  the  bale  of  cotton  belonging  to 
ai^llant  that  appellee  had  purchased  of  the 
Wilsons. 

The  appellant  alleged  that  appellee  knew 
at  the  time  he  purchased  the  bale  of  cotton 
from  the  Wilsons  that  the  same  was  raised 
by  the  Wilsons  on  appellant's  land  under  a 
share  cropper's  contract  The  appellee  an- 
swered, denying  the  allegations  of  the  appel- 
lant's complaint,  and  alleged  that  any  cotton 
purchased  by  him  from  the  Wilsons  was  pur- 
chased in  good  faith,  without  any  knowledge 
of  any  Interest  or  title  of  the  appellant  in 
the  cotton.  He  alleged  that  the  Wilsons 
were  necessary  parties,  and  moved  that  they 
be  made  parties  defendant,  which  was  done. 

The  Wilsons  answered,  admitting  that 
they  made  a  crop  on  the  land  of  appellant 
in  the  year  1917 ;  that  appellant  had  furnish- 
ed them  certain  supplies  for  that  year,  but 
alleged  that  they  had  performed  work  for 
the  appellant,  and  that  upon  an  accpuntlng 
with  appellant.  Including  the  bale  of  cotton 
sold  by  them  to  the  appellee,  they  would  be 
due  the  appellant  the  sum  of  $32.50,  which 
they  tendered  in  open  court.  They  further 
alleged  that  appellee  purchased  the  hale  of 
cotton  from  them  in  good  faith,  without  any 
knowledge  or  notice  of  appellant's  claim  on 
the  cotton.  Appellant  replied  to  the  answer 
of  the  Wilsons,  and  set  up  that  they  were  in- 
debted to  him  in  the  sum  of  $87.70,  for  which 
be  asked  judgment. 

The  am)ellant  testified  that  the  Wilsons 
worked  a  share  crop  with  him.  The  testi- 
mony of  the  Wilsons,  in  substance,  was  to 
the  effect  that  they  made  the  contract  to 
make  a  crop  on  appellant's  place  in  the  year 
of  1917;  that  appellant  was  to  furnish 
everything  and  get  one-half.  They  made  five 
bales  of  cotton,  and  divided  It  all  with  ap- 
pellant except  the  last  bale,  which  was  sold 
by  them  to  the  appellee  for  $116.44. 

Appellee  testified  that  he  bought  the  bale 
of  cotton  from  the  Wilsons;  that  he  had  no 
notice  that  he  had  any  interest  in  the  cotton. 
He  had  boagbt  two  bales  from  them  previ- 


ously. Appellee  knew  that  the  cotton  came 
from  the  appellant's  place,  but  did  not  know 
anything  about  the  contract  of  appellant 
and  the  Wilsons.  On  cross-examination  the 
appellee  was  asked: 

"Q.  At  the  time  they  sold  the  cotton  to  you, 
didn't  they  go  into  the  facts  of  the  case  and 
tell  you  that  they  had  been  dividing  this  cotton 
with  Hardeman  out  there?  A.  Well,  I  don't 
know,  I  don't  remember  if  they  did." 

Appellant  testified  that  the  Wilsons  raised 
five  bales  of  cotton,  Including  the  bale  In 
controversy,  under  the  share  crop  contract, 
which  he  made  an  exhibit  to  his  complaint. 

The  court  instructed  the  Jury  to  return  a 
verdict  in  favor  of  the  appellee,  to  which 
ruling  the  appellant  excepted. 

The  appellant  prayed  for  the  following  in- 
struction: 

"You  are  instructed  that  the  title  to  the  crop 
raised  by  one  working  on  the  shares  is  in  the 
landlord,  and  one  who  purchases  same  or  any 
part  thereof  is  responsible  to  the  landlord  for 
the  conversion  thereot" 

The  court  refused  this  prayer,  to  which 
ruling  the  appellant  duly  excepted.  A  judg- 
ment was  entered,  dismissing  the  appellant's 
complaint  as  to  the  appellee  Arthurs,  from 
which  1b  this  appeal. 

[1]  The  court  erred  In  Instructing  the 
jury  to  return  a  verdict  in  favor  of  the  appel- 
lee. The  contract,  as  we  construe  It,  clearly 
creates  the  relation  of  employer  and  em- 
ployg,  rather  than  that  of  landlord  and  ten- 
ant There  is  no  language  in  the  contract  In- 
dicating that  the  share  of  the  crop  which  ap- 
pellant was  to  receive  was  for  the  use  or  rent 
of  the  land,  or  that  the  possession  of  the 
land  was  surrendered  by  the  appellant  to  the 
Wilsons  for  the  year  1917.  There  Is  noth- 
ing to  show  that  the  Wilsons  had  either 
exclusive  dominion  of  the  land  during  that 
period  or  of  the  crops  to  be  planted  thereon, 
giving  them  the  right  to  pursue  their  own 
methods  in  the  cultivation  thereof,  and  the 
right  to  gather  and  hold  the  same  as  their 
own,  until  the  division  was  made  between 
them  and  the  appellant  On  the  contrary, 
the  language'  of  the  contract  shows  that  ap- 
pellant had  the  right  to  direct  the  Wilsons 
as  to  how  they  should  perform  the  labor  nec- 
essary for  the  cultivation  and  harvesting  of 
the  crop. 

[2]  In  Tlnsley  v.  Cralge,  54  Ark.  346-349, 
15  S.  W.  897,  we  said: 

"Ordinarily  when  the  parties  occupy  the  re- 
lation of  landlord  and  tenant,  the  title  to  the 
crop  is  in  the  tenant,  and  he  pays  the  landlord 
rent  in  kind  or  otherwise;  and  in  general  where 
they  occupy  the  relation  of  landlord  and  crop- 
per on  shares,  the  title  to  the  crop  is  in  the 
landlord,  and  he  delivers  a  part  of  it  to  the 
cropper  in  payment  of  his  services." 

The  relation  is  determined  by  the  terms 
of  the  contract,  which  in  this  case  plainly 


Digitized  by 


Coogle 


22 


ZIZ  SOUTHWESTERN  REPORTER 


(Ark, 


Shows  that  the  relation,  as  before  stated, 
is  that  of  employer  and  employ^  rather  than 
landlord  and  tenant  See,  also,  Hammock  t. 
Creekmore,  48  Ark.  264,  3  a  W.  180r  Neal 
V.  Brandon,  70  Ark.  79-82,  66  S.  W.  200;  St 
I*,  I.  M.  &  S.  Ry.  Co.  V.  Hardle,  87  Ark. 
475-483, 113  S.  W.  31 ;  Valentine  v.  "Edwards, 
112  Ark.  354-856,  166  S.  W.  681. 

For  the  error  Indicated,  the  Judgment  is 
rerersed  with  directions  to  grant  appellant 
a  new  trial  as  to  appellee  Arthurs. 


NEW  CORONADO   COAL  CO.  at  al.  V.  JAS- 
PER.   (No.  397.) 

(Supreme  Court  of  Arkansas.     May  10,  1920. 
Rehearing  Denied  June  14,  1920.) 

1.  Removal  of  causes  ®=>86(5)  —  Complaint 
oharglag  Joint  liability  against  rasldent  and 
nonresideot  must  be  traversed  la  petttloa  for 
removal. 

Material  allegations  of  a  complaint,  charg- 
ing joint  liability  against  a  resident  and  a  non- 
resident defendant,  must  be  traversed  In  a 
petition  for  remoTal  to  the  federal  court  by  a 
statement  of  facts  conclusively  showing  that 
the  plaintiff  fraudulently  joined  the  defendants 
in  the  suit  to  deprive  the  nonresident  defendant 
of  his  right  to  a  trial  of  the  cause  in  the 
federal  court,  and  such  petition  should  preclude 
every  theory  of  Joint  liability. 

2.  Removal  of  causes  €=386 (5)— Petition  for 
not  sufficient  to  preclude  theory  of  Joint  lia- 
bility. 

In  an  action  against  resident  and  nonresi- 
dent defendants  to  recover  damages  for  conver- 
sion of  coal,  a  petition  for  removal  of  the  cause 
to  the  federal  court  Tield-  not  to  su£Sciently  trav- 
erse the  material  allegations  of  the  complaint 
as  to  the  joint  liabihty  of  the  defendants. 

3.  Master  and  servant  «=93I3— Joint  liability 
for  conversion. 

Where  a  master  directs  employ^  to  take 
property  of  a  third  person,  the  master  and 
servant  are  jointly  liable  for  conversion. 

4.  Mines  and  minerals  «=»5l  (3)— Evidenoe  held 
to  sustain  finding  that  defendant  pulled  pillars 
In  coal  mine. 

In  an  action  by  a  mine  owner  for  conver- 
sion of  coal  and  for  damages  occasioned  by  the 
pulling  of  pillars  in  the  mine,  evidence  held 
sufficient  to  sustain  finding  that  defendants  pull- 
ed the  pillars  in  question. 

5.  Mines  and  minerals  ®=>5l(3y— Evidence  held 
to  show  wrongful  mining  of  coal. 

In  an  action  for  conversion  of  coal,  evi- 
dence held  sufficient  to  sustain  a  finding  that 
the  acts  of  defendants  in  taking  coal  from  plain- 
tiff's mine  were  willful,  wanton,  and  malicious. 

6.  Evidence  9=9208(2)— Record  of  another  suit 
admisslUe  to  show  knowledge  of  certain  facts 
on  the  part  of  defendant. 

In  an  action  against  several  defendants  for 
conversion  of  coal  and  wrongful  pulling  of  pil- 


lars in  a  mine,  court  did  not  err  In  permitting 
the  complaint  and  proceedings  in  a  prior  suit 
to  be  read  to  the  jury  for  sole  purpose  of  show- 
ing that  defendant's  foreman  knew  the  location 
of  the  dividing  line  between  plaintifTs  and  de- 
fendant's mines  at  the  time  the  pillars  were 
pulled;  such  foreman  having  testified  to  the 
nature  of  the  former  suit  and  disposition  made 
of  it,  thereby  showing  a  knowledge  of  the 
contents  of  the  complaint 

7.  Partnership  9=9219(4)— Service  on  one  of 
several  partners  warrants  Judgment  against 
partner  served. 

Where  members  of  a  partnership  are  sued, 
and  service  is  only  had  upon  one  of  them,  a 
judgment  in  favor  of  plaintiff  binds  the  served 
partner  personally  and  as  a  partner,  and  part- 
nership funds  impounded  by  attachment  and 
garnishment. 

8.  Appeal  and  error  «=3l064(l)— InstmctfoB 
permitting  Judgment  against  partnership  In- 
stead of  member  harmless. 

In  an  action  against  members  of  a  part- 
nership, only  one  of  whom  was  served  with 
process,  an  instruction  directing  the  jury  to 
find  against  the  "New  Coronado  Coal  Com- 
pany," the  firm  name,  could  not  have  prejudiced 
the  defendant  serveid  on  the  ground  that  a 
partnership  cannot  be  sued  as  an  entity  and 
judgment  rendered  against  it  as  such. 

9.  Trial  9=s>279— Party  doubting  meaning  of 
lastruetion  must  make  specific  objection. 

If  there  is  any  doubt  as  to  what  the  court 
means  in  an  instruction,  party  not  satisfied 
therewith  must  make  a  specific  objection  dial- 
lenging  it  on  account  of  ambiguity. 

10.  Mines  and  minerals  «=>5I  (5)— Profits  prop- 
erly awarded  as  damagos  for  tortious  act 

Where  adjoining  owner  wrongfully  pulled 
pillars  in  plaintifTs  coal  mine,  causing  a  squeese 
and  rendering  it  impossible  for  plaintiff  to  mine 
liis  coal,  which  he  had  sold  under  contract,  court 
properly  charged  that  the  measure  of  damages 
was  the  profit  that  plaintiff  would  have  netted 
on  the  unrecoverable  coal;  such  profits  being 
ascertainable  with  reasonable  certainty. 

11.  New  trial  <8=»I02(3)— Diligenoe  not  shown 
where  one  of  several  defendai|,t8  knew  of  wit- 
ness. 

Court  did  not  abuse  its  discretion  in  denying 
a  motion  for  new  trial  for  newly  discovered  evi- 
d^ce,  where  at  least  one  of  several  defend- 
ants moving  for  a  new  trial  must  have,  prior 
to  the  trial,  known  of  the  witness,  and  ^hat  he 
would  testify  favorably   for  defendants. 

Appeal  from  CIrcait  Court,  Sebastian 
County;  Paul  Little,  Judge. 

Action  by  John  W.  Jasper  against  the  New 
Coronado  Coal  Company  and  others.  Judg- 
ment for  plaintiir,  and  certain  defendants 
appeal.    Affirmed. 

Warner,  Hardin  &  Warner,  of  Ft  Smith, 
for  appellants. 

Covington  &  Grant,,  of  Ft  Smith,  for  ap- 
pellee. 
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HUMPHRETf  S,  J.  Appellee,  John  W.  JaSr 
per,  Instttnted  this  snlt  against  appellants, 
Arkoal  Mining  Company,  a  corporation,  G. 
A.  Beggs,  B.  J.  Malone,  Minnie  Malone,  M. 
A.  Malone,  A*.  M.  Malone,  and  the  New  Cor- 
onado  Coal  Company,  a  partnership,  alleged 
to  have  been  composed  of  the  Ave  last-named 
parties,  In  the  Sebastian  circuit  court,  Green- 
wood district,  to  recover  damages  In  the  sum 
of  $^681.50,  on  account  of:  (1)  Wanton, 
wlUfoI,  and  malicious  conversion  of  2,820 
tons  of  coal  out  of  Central  mine  No.  6,  on 
the  southeast  quarter  of  the  southeast  quar- 
ter, section  21,  township  6  north,  range  81 
west,  In  said  county;  and  (2)  the  wanton, 
willful,  and  malicious  pulling  of  pillars  in 
said  mine,  causing  the  roof  to  fall  or  squeeze 
down,  thereby  preventing  appellee  from  min- 
ing 16,410  tons  of  solid  coal  and  10,000  tons 
of  pillar  coal. 

The  complaint  contained  an  allegation, 
among  others,  that  the  appellants  owned  and 
operated  a  mine  known  as  the  "Phcenlx  prop- 
erty" Just  south  of  "Central  No.  6  proper- 
ty" aforesaid;  that  B.  J.  Malone  was  general 
superintendent,  and  C.  A.  Beggs  mine  fore- 
man, of  the  New  Coronado  Coal  Company,  and 
the  members  of  said  partnership  operating  the 
"Phoenix  property";  that  B.  J.  Malone,  as  such 
general  superintendent,  wrongfully  directed 
the  other  employes  of  said  company,  as  well 
as  the  mine  foreman,  and  that  C.  A.  Beggs, 
as  such  mine  foreman,  wrongfully  directed 
the  other  employes,  to  make  openings  from 
tbe  land  and  coal  in  the  Phoenix  prt^erty 
into  and  through  the  land  and  coal  of  Cen- 
tral No.  5  property,  and,  pursuant  to  said 
unlawful,  willful,  and  wanton  directions,  did 
wrongfully  take  2,820  tons  of  coal  and  cause 
the  roof  to  cave  in  so  as  to  prevent  appellee 
from  mining  16,410  tons  of  solid  coal  and  10,- 
000  tons  of  pillar  coaL 

A.  M.  Malone  filed  a  petition  and  bond  for 
removal  of  the  cause  to  the  United  States 
District  Court  for  the  Western  District  of 
Arkansas,  setting  up  that  the  controversy  in- 
volved Issues  between  himself  and  appellee 
alone,  in  which  appellee  claimed  damages 
against  him  in  the  sum  of  $65,681.60  on  ac- 
count of  an  alleged  wrongful  act  of  remov- 
ing and  mining  coal  underneath  land  held 
by  appellee  under  lease ;  that  he  was  a  non- 
resident and  appellee  a  resident  of  the  state 
of  Arkansas;  that  the  only  residents  of  the 
state  made  defendants  In  appellee's  suit  were 
G.  A.  Beggs,  B.  J.  Malone,  and  Minnie  Ma- 
lone, who  had  no  Interest  whatever  in  the 
Issues  Involved  in  the  litigation;  that  they 
were  Joined  as  defendants  in  appellee's  suit 
for  the  fraudulent  purpose  and  with  the 
fraudulent  intent  to  prevent  a  removal  of  the 
canse  taan  the  state  to  the  federal  court; 
that  the  mining  operations  of  the  "Phoenix 
property"  were  under  his  immediate  direc- 
tion, and  that  G.  A.  Beggs,  B.  J.  Malone,  and 
Minnie  Malone  were  in  the  employ  of  peti- 


tioner and  his  partner,  O.  M.  McEoln,  and 
that  neither  of  said  parties  were  charged 
with  the  duty  of  directing  or  superintending 
the  mining  operations  of  the  petitioner  and 
C.  M.  McKoln  aforesaid ;  that  none  of  the  al- 
leged wrongful  acts  set  forth  In  the  com- 
plaint were  done  by  either  O.  A.  Beggs,  B.  J. 
Malone,  or  Minnie  Malone,  or  with  their 
knowledge  or  under  their  directions. 

The  petition  to  transfer  the  cause  was 
overruled  by  the  court,  to  whldi  ruling  ap- 
pellants objected  and  excepted. 

Thereupon  A.  M.  Malone  filed  a  separate 
answer,  in  which  he  admitted  that  the  Nev( 
Coronado  Coal  Company  was  composed  of 
C.  M.  McKoin  and  himself,  and  that  they 
mined  1,407  tons  of  coal  out  of  a  solid  body 
In  "Central  No.  6  property,"  but  charged  that 
they  did  so  in  good  faith,  under  an  agree- 
ment which  they  believed  gave  them  the 
right  to  do  so,  that  he  was  willing  to  pay  a 
reasonable  royalty  for  the  coal  so  mined, 
and  in  which  he  specifically  denied  all  other 
material  allegations  of  the  complaint. 

G.  A.  Beggs,  B.  J.  Malone,  and  Minnie 
Malone  filed  separate  answers,  in  which  each 
specifically  denied  all  the  material  allega- 
tions in  tlie  complaint. 

The  Arkoal  Mining  Company  and  M.  A. 
Malone  were  not  served  and  did  not  appear, 
and  C.  M.  McKoin  was  not  made  a  party 
and  did  not  appear. 

The  proceeding  was  by  attachment  and 
garnishment.  In  response  to  the  writs  of 
garnishment,  the  McAlister  Fuel  Company 
admitted  an  indebtedness  of  $4,809.92  to  the 
New  Coronado  Coal  Company,  and  paid  the 
amount  into  court ;  and  the  Merchants'  Na- 
tional Bank  of  Ft.  Smith  admitted  an  indebt- 
edness of  $3,165.30  to  the  New  Coronado  Coal 
Company  and  $142.60  to  A.  M.  Malone  per- 
sonally, and  gave  bond  to  pay  same  into 
court;  and  the  Huntington  State  Bank  ad- 
mitted an  indebtedness  to  G.  A.  Beggs  of 
$142.60  and  paid  it  into  court 

The  cause  was  submitted  to  a  Jury  upon 
the  pleadings,  evidence,  and  InstmctlonB  of 
the  court,  which  resulted  In  a  verdict  and 
Judgment  in  favor  of  appellee  for  $11,000.35 
against  the  New  Coronado  Coal  Company,  a 
partnership  composed  of  A.  M.  Malone  and 
0.  M.  McKoin,  and  against  A.  M.  Malone  and 
C.  A.  Beggs,  upon  the  theory  that  said  par- 
ties had  wrongfully  converted  1,497  tons  of 
coal  belonging  to  appellee,  of  the  value  of 
$3,068.85,  at  the  rate  of  $2.05  per  ton,  the 
price  for  which  app^lee  had  contracted  to 
sell  it  on  board  cars,  and  for  $7,931.15,  lost 
profits  on  26,413  tons  of  coal  rendered  un- 
recoverable by  wrongfully  pulling  pillars  In 
"Central  No.  5  property,"  thereby  causing  the 
roof  to  cave  in  or  squeeze  down  and  obstruct 
the  opening  to  the  coal.  The  garnishments 
were  all  sustained,  the  money  deposited  In 
court  in  response  to  the  writs  was  order- 
ed paid  to  appellee,  and  Judgment  rendered 
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in  his  favor  a^lnst  the  garnishee  and  Us 
bondsman  which  hkd  not  paid  the  fund  into 
court.  From  the  Judgment  an  appeal  has 
been  prosecuted  under  proper  proceedings  to 
this  court. 

The  record  is  too  voluminous  to  incorporate 
a  summary  of  the  evidence  of  each  witness 
in  this  opinion,  and,  for  that  reason,  we  can 
only  make  a  general  statement.  Certain  de- 
fendants were  dropped  from  the  suit  for  want 
of  service  and  other  causes,  so  the  suit  Is 
one  by  appellee  against  C.  A.  Beggs,  A.  M. 
Malone,  and  the  New  Goronado  Coal  Com- 
pany, comi)osed  of  A.  M.  Malone  and  C.  M. 
McKoin.  In  the  fall  of  1917  appellee  pur- 
chased a  tract  of  land  called  "Mottu  proper- 
ty," west  of  "Central  No.  5  property,"  which 
is  a  coal  mine  on  the  land  heretofore  de- 
scribed. On  January  8,  1918,  he  leased  "Cen- 
tral No.  5  property"  for  a  term  of  two  years 
for  mining  purposes,  agreeing  to  sell  the  out- 
put of  the  mine  for  $2.05  per  ton,  on  board 
cars,  to  the  owners  -of  the  property.  Pflor 
to  the  purchase  of  the  "Mottu  property"  and 
the  lease  of  "Central  No.  6  property,"  appel- 
lee. In  connection  with  It.  E.  Lake,  under  the 
corporate  name  of  "Phoenix  Coal  &  Mining 
Company,"  for  a  number  of  years  operated 
the  coal  mine  known  as  the  "Coronado  prop- 
erty" under  lease.  On  July  20,  1917,  the 
Phoenix  Coal  ft  Mining  Company  was  ousted 
and  the  land  sold,  and  afterwards  conveyed 
to  the  Arkoal  Mining  Company,  a  nonresi- 
dent corporation.  A.  M.  Malone  and  C.  M. 
McKoln  leased  it  as  partners  under  the  part- 
nership name  of  New  Coronado  Coal  Com- 
pany. The  New  Coronado  Coal  Company  be- 
gan to  operate  the  mipe  in  October,  1917.  B. 
J.  Malone  was  employed  as  g^ieral  superin- 
tendent and  directed  the  work  on  top  of  the 
ground.  C.  A.  Beggs  was  employed  as  fore- 
man and  had  direction  of  the  work  under 
ground.  Between  October,  1917,  and  June, 
1918,  the  New  Coronado  Coal  Company,  by 
direction  of  A.  M.  Malone,  under  the  super- 
vision of  the  company's  foreman,  C.  A.  Beggs, 
crossed  over  the  north  line  of  the  "Coronado 
property"  onto  "Central  No.  5  property,"  min- 
ed and  hauled  out  of  the  solid  body  of  coal 
thereon  1,497  tons,  taking  it  to  the  surface 
through  the  "Coronado  property."  After  hav- 
ing mined  that  amount,  the  owner.  Central 
Coal  &  Coke  Company,  enjoined  appellants 
'  in  the  courts  from  mining  more.  Appellants' 
testimony  tended  to  show  that  they  mined  the 
coal  In  good  faith,  believing  appellee  had 
surrendered  his  lease  on  the  particular  land 
from  which  the  coal  was  taken,  and  that  they 
had  made  an  arrang^nent  for  exchange  of 
coal  by  which  they  would  acquire  the  title 
to  the  coal  so  mined. 

Appellee's  testimony  tended  to  show  that 
he  declined  to  surrender  his  lease,  and,  in 
the  face  of  his  refusal  and  with  full  knowl- 
edge of  his  rights,  appellants  mined  the  coal. 

Upon  the  damage  issue  growing  out  of  the 


alleged  pulling  of  the  supporting  pillars  be- 
tween the  "Coronado  property"  and  "Central 
No  5.  property,"  appellants'  witnesses,  to  the 
number  of  eight  or  nine,  testified  that  the  pil- 
lars in  question  were  pulled  by  appellee  in 
the  spring  of  1917,  while  operating  the  "Cor- 
onado pr<^)erty"  In  the  corporate  name  of 
"Phcenlx  Coal  Company" ;  tljat  the  caving  of 
the  roof  occurred  while  witnesses  were  In  the 
employ  of  the  Phoenix  Goal  Company,  and 
not  after  the  New  Coronado  Company  began 
to  operate  the  mine;  that  the  condition  of 
the  roof  in  "Central  No.  6  property"  at  the 
time  they  testified  was  the  same  as  when 
they  pulled  the  pillars  In  the  spring  of  1917. 

Appellee's  witnesses  testified  that  the 
squeeze,  which  obstructed  the  entry  or  slope 
and  covered  the  track  from  the  "Mottu"  mine 
into  and  through  "Central  No.  6  property" 
along  the  south  side  thereof  to  the  body  of 
coal  on  the  east  end,  was  caused  by  the  pull- 
ing of  the  pillars  In  the  spring  of  1918,  along 
the  line  between  the  two  latter  properties; 
that  they  did  not  pull  them;  that  early  in 
the  month  of  July,  1917,  and  later  in  the 
month  when  the  Phoenix  Coal  Company  was 
ejected  from  the  "Corcmado  property,"  the 
pillars  were  Intact  and  had  been  standing 
for  10  or  12  years. 

Appellants'  motion  for  new  trial  contained 
a  request  for  new  trial  on  account  of  newly 
discovered  evidence  of  It.  B.  Lake.  The  evi- 
dence set  out  in  the  motion,  to  which  Lake 
would  subscribe,  if  present,  was  that  he  had 
personal  charge  of  the  mining  operation  of 
the  Phoenix  Coal  ft  Mining  Company  in  "Cen- 
tral No.  5  property"  prior  to  and  up  to  May 
1,  1917,  and  that  in  April  of  that  year,  the 
pillars  in  question  were  pulled  under  the  su- 
pervision of  Bert  A^ew  at  his  direction; 
that  appellants  had  no  knowledge  or  means 
of  knowing,  and,  after  making  diligent  in- 
quiry, did  not  learn  of  the  facts  to  which  Lake 
would  testify  or  that  he  resided  in  Newton 
county,  until  after  the  trial.  The  motion  for 
new  tritd  was  denied  over  the  objection  and 
exception  of  appellants. 

[1-3]  It  is  first  contended  that  the  court 
committed  reversible  error  in  overruling  the 
petition  to  remove  the  cause  to  the  federal 
court.  The  sole  guide  for  a  proper  determi- 
nation of  this  question  must  be  found  in  the 
allegations  of  the  complaint  and  petition  for 
removal.  The  material  allegations  of  the 
complaint,  charging  joint  liability  against 
resident  and  nonresident  defendants,  must  be 
traversed  in  the  petition  of  removal  by  a 
statement  of  facts  conclusively  showing  that 
the  plaintiff  fraudulently  Joined  the  defend- 
ants in  the  suit  to  deprive  the  nonresident  de- 
fendant of  his  right  to  a  trial  of  the  cause  in 
the  federal  court  C,  R.  I.  ft  P.  By.  Go.  v. 
Schwyhart,  227  U.  S.  184,  33  Sup.  Ct.  250,  67 
L.  Ed.  473.  We  do  not  think  the  charge  in 
the  complaint  that  C.  A.  Malone  individually, 
and  as  a  partner  In  the  New  Coronado  Coal 
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Company,  became  a 
B.  J.  MaloDe  and  C  A.  Beggs  on  account  of 
their  acta,  respectively,  as  general  superin- 
tendent and  mine  foreman,  In  ordering  their 
employ^  to  mine  coal  and  pull  pillars  tn  ap- 
pellant's' mine,  was  sufficiently  traversed.  It 
Is  true  A.  M.  Halone  In  the  petition  attempts 
to  controvert  Joint  liability  by  alleging  that 
the  wrongful  acts  charged  "were  not  done  or 
suffered  to  be  done  by  either  the  said  Beggs, 
B.  J.  Malone,  or  Minnie  Malone,  nor  were 
they  done  with  their  knowledge'  or  under 
their  directions,  and  that  they  are  In  no  way 
responsible  for  the  alleged  damages"  ;  in  oth- 
er words.  It  is  charged  in  the  petition  for 
transfer  that  A.  M.  Malone  himself  directed 
the  employes,  including  Beggs  and  B.  J.  Ma- 
lone. It  is  not  denied  In  the  petition  to  trans- 
fer that  B.  J.  Malone  was  superintendent 
and  C.  A.  Beggs  mine  foreman  of  the  New 
Goronado  Coal  Company,  composed  of  A.  M. 
Malone  and  O.  M.  McKoln.  Without  such  de- 
nial, the  traverse  was  insufficient  because  A. 
M.  Malone,  Individually  and  as  a  partner, 
would  be  liable  Jointly  with  either  or  both  for 
acts  done  by  them  within  the  scope,  or  ap- 
parent scope,  of  their  authority.  In  order 
to  effect  the  transfer  of  the  cause,  the  pe- 
tition of  removal  should  have  precluded  eveVy 
theory  of  Joint  liability  of  the  resident  and 
nonresident  defendants.  There  was  no  error 
in  overruling  the  petition  to  transfer. 

It  Is  next  insisted  that  the  evidence  Is  in- 
sufficient to  support  the  verdict: 

(1)  Because  there  is  no  evidence  to  show 
appellants  pulled  the  pillars  which  produced 
the  squeeze  that  obstructed  appellee's  pas- 
sage-waylto  his  coal  in  "Central  No.  5  proper- 
ty." Appellee  testified  that  in  April,  1918,  he 
laid  a  track  from  the  "Mottu  property"  on  the 
west  in  an  easterly  direction  through  the  old 
workings  in  "Central  No.  5  property"  to  a 
solid  block  of  coal  on  the  east  side  thereof 
for  the  purpose  of  mining  it;  that  the  New 
Goronado  Coal  Company  was  at  the  time 
working  in  the,"Coronado  property"  immedi- 
ately south  of  No.  5  aforesaid ;  that  the  pil- 
lars were  standing  when  he  built  his  track; 
that  be  did  not  pull  them;  that  they  were 
pulled,  which  caused  the  roof  of  "No.  6"  to 
cave  in,  cover  his  track,  and  obstruct  his 
passageway  to  the  solid  tx)dy  of  coal  on  the 
east.  Marvin  Repass  testified  that  he  helped 
appellee  lay  the  track;  that  it  was  800  or 
900  feet  long;  that  the  squeeze,  which  cover- 
ed it  up  and  shut  appellee  out  from  the  solid 
body  of  coal,  came  after  the  track  had  been 
laid,  and  the  caving  of  the  roof  came  from 
the  direction  where  the  New  Goronado  Coal 
&  Mining  Company,  or  Malones,  were  mining ; 
that  none  of  the  pillars  were  pulled  by  appel- 
lee or  his  employe.  The  two  mine  inspectors, 
Boyd  and  Shaw,  testified  that  the  pillars 
along  the  line  between  the  two  properties 
were  standing  In  the  spring  of  1917,  Boyd 


NEW  COROSADO  COAX  CO.  T.  JASP3BR  26 

(tS2  8.W.) 

Joint  tort-feasor  with  j  saying  they  were  standing  as  late  as  July  7, 


1917. 

[4,  6]  It  is  impossible  to  read  the  evidence 
without  concluding  that  either  appellants  or 
appellee  pulled  the  pillars  in  question.  The 
evidence  Just  detailed  was  subetantial  tes- 
timony from  which  the  Jury  were  warranted 
in  concluding  that  appellants  pulled  the  pil- 
lars which  caused  the  squeeze  that  cut  appel- 
lee off  from  his  coal,  and  was  sufficient  in 
this  particular  to  support  the  verdict. 

(2)  Because  there  is  no  evidence  to  show  a 
wrongful  conversion  of  the  coal  taken  or  a 
wrongful  pulling  of  the  pillars.  The  testi- 
mony offered  by  appellee  with  reference  to 
the  conversion  of  1,497  tons  of  coal  tended 
to  show  that  it  was  converted  after  several 
futile  attempts  to  get  appellee  to  surrender 
his  right  thereto  under  lease  from  the  owners 
of  "Central  No.  5  property,"  and  that  appel- 
lants continued  the  trespass  until  restrained 
by  court  order;  and  that  offered  with  refer- 
ence to  wantonly  polling  the  pillars,  that  they 
were  pulled  with  knowledge  as  to  the  location 
of  the  line  between  the  two  properties,  and 
that  the  effect  of  pidlii^  them  would  be  to 
destroy  appellee's  entry,  cover  up  his  track  of 
800  or  900  feet,  over  which  he  was  hauling 
coal  from  the  east  end  of  his  mine,  and  to 
permanently  cut  him  off  from  it  and  the  pil- 
lar coal  in  the  mine.  This  evidence  was 
sufficient  upon  which  to  base  an  inference 
that  the  aces  were  wanton,  wilful,  malicious 
ones,  and  therefore  enough  legal,  substantial 
evidence  to  support  the  verdict  in  this  regard. 

[8]  It  is  next  insisted  that  the  court  erred 
in  permitting  the  complaint  and  other  pro- 
ceedings to  be  read  to  the  Jury  in  a  suit  filed 
November  17,  1917,  by  the  Central  Coal  & 
Coke  Company  against  C.  A.  Beggs  and  oth- 
ers to  prevent  them  from  taking  coal  off  of 
the  tract  of  land  in  question.  This  evidence 
was  offered  and  admitted  by  the  court  for  the 
sole  purpose  of  showing  that  C.  A.  Beggs, 
foreman  of  the  New  Goronado  Goal  &  Mining 
Company,  knew  the  location  of  the  dividing 
line  between  "Central  No.  6  property"  and 
the  "Goronado  property"  at  the  time  the  pil- 
lars In  said  No.  5  were  pulled.  G.  A.  Beggs 
testified  to  the  nature  of  the  injunction  suit 
and  disposition  made  of  it,  thereby  showing 
a  knowledge  of  the  contents  of  the  complaint. 
We  think  the  complaint  and  proceeding  ad- 
missible for  the  purpose  offered. 

[7-S]  It  is  next  Insisted  that  the  court 
erred  in  giving  appellee's  instruction  No.  1: 

(1)  Because  the  Jury  was  directed  to  find 
against  the  New  Goronado  Goal  Company  for 
1,497  tons  of  coal.  This  was  the  coal  A.  M. 
Malone  and  C.  A.  Beggs  admitted  taking 
from  "Central  No.  5  property"  for  the  part- 
nership and  for  which  they  offered  to  pay  a 
reasonable  royalty.  The  contention  is  made 
that  the  instruction  Is  In  conflict  with  the 
rule  of  law  that  a  partnership  cannot  be  sued 
as  an  entity  and  Judgment  rendered  against 
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it  as  audi.  The  snlt  was  not  against  the 
partnership  as  a  legal  entity,  nor  was  Judg- 
ment rendered  against  it  as  snch.  The  snit 
was  against  the  New  C!oronado  Coal  Com- 
pany, a  partnership  composed  of  A.  M.  Ma- 
lone  and  C.  M.  McKoln.  Judgment  was  ren- 
dered against  it  as  an  association  of  persons. 
There  being  no  personal  service  on  O.  M.  Me- 
Koln,  the  other  partner,  the  effect  of  the  suit 
and  Judgment  was  to  bind  A.  M.  Malone  per- 
sonally and  as  a  partner,  as  well  as  the  part- 
nership fund  impounded  by  attachment  and 
garnishment.  We  are  unable  to  see  how  any 
prejudice  resulted  to  A.  M.  Malone,  the  only 
partner  served,  by  the  direction  given  to  the 
Jury  of  which  complaint  Is  made. 

(2)  Because  the  instruction  assumed  with- 
out Justification  that  there  was  testimony 
from  which  the  Jury  could  find  that  C.  A. 
Beggs  directed  the  employes  of  the  partner- 
ship and  of  A.  M.  Malcme  to  remove  the  pil- 
lars from  appellee's  mine.  We  do  not  think 
the  instruction  assumed  that  there  were  sep- 
arate employes  of  Malone  and  the  partner- 
ship, and  that  C.  A.  Beggs  directed  all  ot 
them  to  do  the  wrongful  act.  The  instruc- 
tion In  effect  told  the  Jury  that  A.  M.  Malone 
was  liable  individually  and  as  a  partner  if 
the  foreman  wrongfully  directed  the  em- 
ployes, meaning  one  set  of  employes,  to  pull 
the  pillars  which  caused  the  roof  in  said 
mine  No.  5  to  fall.  If  there  was  any  doubt 
as  to  whether  the  court  meant  one  or  two 
seta  of  employes,  appellants  should  have 
made  a  specific  objection  challenging  the  In- 
struction on  account  of  ambiguity. 

(3)  Because  the  instruction  was  misleading 
in  that  it  was  Impossible  for  the  Jury  to  de- 
termine from  the  wording  which  Malone  was 
the  servant  and  which  the  master.  The  fail- 
ure to  insert  the  initials  "B.  J."  before  Ma- 
lone could  not  liave  misled  the  Jury.  The  un- 
disputed evidence  showed  that  B.  J.  Malone 
was  the  superintendent  or  employe,  and  by 
another  instruction  he  was  exempted  from 
liability,  so  there  could  not  have  been  a  mis- 
understanding that  A.  M.  Malone  was  intend- 
ed by  the  use  of  the  word  "master"  in  the  in- 
struction. 

(4)  Because  there  was  no  evidence  to  war- 
rant the  submission  of  the  issues  as  to  wheth- 
er appellants  wrongfully  removed  the  pil- 
lars in  question.  We  ruled  otherwise  In  the 
discussion  of  the  question  whether  there  was 
sufiaident  legal  evidence  to  support  the  ver- 
dict 

(5)  Because  the  instruction  permitted  a  re- 
covery for  coal  wrongfully  converted  at  its 
reasonable  value  at  the  mouth  of  the  shaft 
without  deducting  25  cents  per  t<Mi  provided 
for  in  his  contract  of  sale  thereof  to  the  Cen- 
tral Coal  &  Coke  Company.  The  deduction 
provided  for  was  a  means  adopted  by  appel- 
lee to  pay  an  indebtedness  of  $1,139.03  he 


owed  the  Central  Company  on  a  past  trans- 
action, so  it  would  have  been  improper  to  de- 
duct this  amount  from  the  damages  assessed 
against  appellants  for  willful  conversion. 

[1 1]  It  is  also  insisted  that  the  court  erred 
in  giving  appellee's  instruction  No. .  2,  by 
charging  therein  that  the  measure  of  dam- 
ages was  the  profit  that  appellee  would  have 
netted  on  the  unrecoverable  coal  lost  by  the 
wrongful  removal  of  the  pillars.  The  con- 
tention is  made  that  the  correct  rule  for  the 
measure  of  damages  was  the  value  of  the 
leasehold  estate,  if  destroyed  by  a  wanton 
act  of  appellants,  and  not  the  profit  which 
appellee  might  have  made.  It  seems  allow- 
able as  a  general  rule  to  award  profits  as 
damages  resulting  from  tortious  acts,  if  as- 
certainable with  reasonable  certainty.  8  R. 
C.  L.  508;  17  O.  J.  p.  785.  In  the  instant 
case  the  proof  showed  that  appellee  lost' 
27,800  tons  of  coal,  1,389  tons  more  than  he 
claimed,  on  account  of  the  squeeze,  which 
the  Jury  found  was  occasioned  by  ap^Uants' 
wanton  act  of  pulling  the  plUars  in  "Central 
No.  6  pn^erty,"  which  was  contracted  to 
be  sold  at  $2.05  per  ton  on  board  cars,  with 
exx)ense  of  $1.70  per  ton  for  mining  and  plac- 
ing same  on  top  at  pit  mouth ;  that  the  en- 
tire amount,  with  reasonable  effort,  could 
have  been  mined  before  the  expiration  of  ap- 
pellee's lease.  Appellee's  net  profit  would 
have  been  35  cents  on  each  ton  claimed,  or  a 
total  of  $9,244.55,  If  placing  the  coal  on  top 
at  pit  mouth  meant  on  board  cars  at  pit,  and 
there  Is  nothing  to  show  to  the  contrary. 
The  Jury  awarded  a  much  less  amount  as 
damages.  The  damages  allowed  Were  reason- 
ably well  established  by  the  evidence. 

[11]  Lastly,  it  is  contended  that  ^e  court 
erred  in  not  granting  a  new  trial  on  account 
of  the  newly  discovered  evidence  of  Ij.  £<. 
Lake,  who  was  a  stockholder  and  manager  of 
the  Phoenix  Coal  &  Mining  Company  in  1917, 
when,  according  to  appellants'  contention,  the 
plUars  were  pulled  and  roof  caused  to  fall  by 
said  company.  G.  A.  Beggs,  one  of  the  appel- 
lants, must  have  been  cognizant  of  Lake's  in- 
terest in  and  management  of  the  Phoenix 
Company,  as  he  worked  for  the  company  as 
foreman  for  a  long  time  and  during  the 
spring  of  1917.  Lake  was  not  far  away.  No 
effort  was  made  to  get  him  or  his  evidence 
before  the  trial.  The  only  excuse  offered  is 
that  appellants  had  no  idea  what  Lake  would 
testify  to  until  after  the  trial.  Beggs'  former 
connection  with  the  company  ought  to  have 
suggested  that  Lake,  the  former  manager, 
could  testify  favorably  for  them.  Sufficient 
diligence  was  not  shown  before  the  trial,  and 
it  cannot  be  said  the  court  abused  its  dis- 
cretion in  refusing  the  motion  for  a  new  trial 
on  account  of  newly  discovered  evidence. 

No  error  appearing,  the  judgment  Is  af- 
firmed. 
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HAMMOND  CO.  V.JOSEPH  MERCAN- 
TILE  CO.     (No.  404.) 

(Supreme  Court  of  Arkansas.     May  17,  1920. 
Behearisg  Denied  Jane  7,  1920.) 

1.  Principal  and  agent  €=>M 9 (2)— Presumption 
as  to  authority  to  sell  goods  In  own  name 

'  stated. 

Where  agent  is  engaged  °in  an  independent 
buginess,  authority  to  sell  in  his  own  name 
goods  consigned  and  delivered  to  him  for  sale 
is  presumed  from  the  nature  of  the  business, 
but  such  presumption  does  not  extend  to  agent 
who  is  engaged  exclusively  in  selling  his  prin- 
cipal's goods. 

2.  Factors  $s>l— Nature  of  the  business  of  a 
"factor,"  stated;   "commission  merchant." 

A  factor  or  commission  merchant  is  one  en- 
gaged in  an  independent  calling,  and  who  buys 
and  sells  on  commission  any  personal  property 
left  with  or  consigned  to  him  for  sale. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Commis- 
sion Merchant;   Factor.] 

3.  Principal  and  agent  ®=»I03(8)— Authority  to 
sell  "overs"  u  agenfs  own  goods  held  not 
to  apply  to  exchanged  goods  of  principal. 

That  plaintiff  packing  company  permitted 
Its  agent  to  sell  "overs,"  the  increase  in  weight 
of  meat  shipped  to  such  agent  resulting  from 
salt  put  on  it,  or  to  sell  his  own  goods  on  his 
individual  account,  did  not  justify  or  aathoiize 
his  sale  of  meat  of  plaintiff  for  which  he  had 
exchanged  "overs"  without  plaintiff's  knowl- 
edge or  consent. 

Appeal  from  Circuit  Court,  Greene  County; 
R.  H.  Dndley,  Judge. 

Action  by  the  O.  H.  Hammond  Company 
against  the  Joseph  Mercantile  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Bevosed  and  remanded. 

The  plaintiff,  O.  H.  HammcHid  Company, 
alleges  in  its  complaint  that  it  is  a  Michigan 
corporation  duly  authorized  to  do  business 
in  the  state  of  Arkansas;  that  on  the  6th 
day  of  May,  1918,  the  defendant,  Joseph 
Mercantile  Company,  a  domestic  corporation, 
took  into  Its  possession  and  converted  to 
Its  own  use  1,165  pounds  of  bacon  extras,  be- 
longing to  the  plaintiff,  and  of  the  value  of 
$308.10.  The  defendant  answered,  denying 
the  allegations  of  the  complaint.  The  facts 
are  substantially  as  follows: 

Bay  Perkins  of  Paragould,  Ark.,  entered 
into  a  written  contract  with  the  plaintiff  for 
the  sale  of  its  meat,  to  be  consigned  to  Per- 
kins and  kept  by  him  in  a  storehouse  in 
Paragould,  Ark.,  and  sold  by  him  for  the 
plaintiff.  Perkins  agreed  to  keep  the  goods  in 
a  suitable  building  and  not  mingle  them  with 
other  merchandise,  and  to  sell  the  same  with- 
out expense  to  the  plaintiff,  except  the  com- 
mission he  was  to  receive. 


When  dry  salt  meat  was  shipped  to  Perkins 
in  carload  lota,  there  would  be  some  meat  left 
over  by  reas<m  of  the  meat  being  salted  and 
sacked  out.  This  would  occur  because  Per- 
kins only  accounted  to  the  plaintiff  for  the 
meat  by  weight  Perldns  would  put  this 
left-over  meat  to  one  side  in  the  house  where 
he  kept  the  plaintiff's  meat,  and  was  accus- 
tomed to  sell  it  as  his  own.  In  May,  1918, 
he  had  a  quantity  of  this  dry  salt  meat,  and 
asked  the  representatives  of  the  defendant  to 
purchase  it  from  him.  They  told  him  that 
they  could  not  use  the  dry  salt  extras,  but 
that  they  could  use  some  bacon  extras  if  he 
had  it.  Perkins  went  back  to  the  warehouse 
and  exchanged  the  dry  salt  extras,  which  he 
claimed  for  bacon  extras  belonging  to  the 
plaintiff  of  equal  value,  and  sold  the  bacon 
extras  to  the  defendant  as  his  own.  The  de- 
fendant paid  Perkins  for  the  bacon  extras. 

On  cross-examination  the  president  of  the 
defendant  company  testified  that  he  knew 
that  Perkins  was  a  broker  for  the  plaintiff 
company,  and  that  he  had  no  right  to  sell 
the  plaintiff's  goods  in  his  own  name  and 
receive  payment  therefor.  He  further  stated, 
however,  that  he  thought  the  goods  he  bought 
belonged  to  Perkins,  and  that  he  had  fre- 
quently bought  goods  from  Perkins  which 
were  called  "overs,"  and  which  he  understood 
belonged  to  Perkins.  The  bacon  in  question 
In  this  case  was  packed  in  the  original  boxes 
when  it  was.  delivered  to  the  defendant.  Aft- 
er it  was  delivered  to  the  defendant,  Perkins' 
warehouse  burned 'down.  The  plaintiff  did 
not  know  that  Perkins  claimed  what  he  caUed 
the  "overs"  from  carload  lots,  and  tbat  he 
sold  the  same  on  his  individual  account  The 
plaintiff  demanded  payment  of  the  bacon 
extras  from  the  defendant  and  payment  was 
refused  by  the  defendant  Hence  this  law- 
suit 

There  was  a  verdict  and  Judgment  for  the 
defendant  and  the  case  is  here  on  appeal. 

D.  O.  Beaucbamp,  of  Paragould,  for  ap- 
pellant 

Hnddleston.  Fuhr  &  Futrell,  of  Paragould, 
for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
It  is  earnestly  insisted  by  counsel  for  the 
plaintiff  that  the  court  erred  in  giving  in- 
struction No.  7,  which  is  as  foUovre: 

"If  the  plaintiff  authorized  or  knowingly  per- 
mitted its  factor,  Perkins,  to  sell  'overs,'  or  any 
other  of  its  goods,  or  his  own  goods,  on  his 
individual  account  as  individual  owner  to  cus- 
tomers, and  said  Perkins  sold  the  bacon  in 
question  to  defendant  in  that  way,  and  the  de- 
fendant, acting  in  good  faith,  and  in  ignorance 
of  the  rights  of  the  plaintiff,  and  in  the  exercise 
of  Buch  care  as  an  ordinary  prudent  person 
wonld  use  under  the  circumstances  to  ascertain 
whether  said  Perkins  was  selling  bis  own 
goods  or  those  of  the  plaintiff,  and  at  the  time 
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believed  PerUns  to  be  the  true  owner,  or  aa- 
thorized  to  sell  in  his  own  name,  then  you  will 
find  for  the  defendant." 

We  tblnk  counsel  for  the  plaintiff  la  right 
In  his  contention.  The  court  in  giving  the  in- 
struction seems  to  have  proceeded  upon  the 
theory  that  Perkins  was  a  factor  or  commis- 
sion merchant.  Such  is  not  the  case.  A.  fac- 
tor is  generally  defined  to  be  an  agent  who 
has  a  business,  as  well  as  goods,  or  merchan- 
dise consigned  and  delivered  to  htm  by  or 
for  his  principal  for  a  compensation  common- 
ly called  a  commission.  19  Cyc.  115;  11  B.  C. 
li.  753;  Story  on  Agency,  8  Ed.  j  33,  and 
Story  on  Sales,  $  91. 

[1,  2]  The  presumption  of  an  authority  to 
sell  in  these  cases  is  Inferred  from  the  nature 
of  the  business  of  the  agent,  and  it  fails  when 
the  case  will  not  warrant  the  presumption 
of  his  being  a  common  agent  for  the  sale  of 
property  of  that  description.  2  Kenfs  Com. 
14  EM.  •622.  A  factor  or  commission  mer- 
chant then  is  one  engaged  in  an  independent 
calling,  and  is  one  who  buys  and  sells  on  com- 
mission, and  who  may  sell  any  personal  prop- 
erty which  Is  left  with  or  consigned  to  him 
for  sale. 

In  discussing  the  difference  between  a 
foctor  and  a  broker  or  agent,  the  Supreme 
Court  of  the  United  States  said: 

"The  difference  between  a  factor  or  commis- 
sion merchant  and  a  broker  is  stated  by  all  the 
books  to  be  this:  A  factor  may  buy  and  sell  in 
his  own  name,  and  he  has  the  goods  in  his 
possession;  while  a  broker,  as  such,  cannot 
ordinaiily  bay  or  sell  in  his  own  name,  and 
has  no  possession  of  the  goods  sold."  Slack  ▼. 
Tucker  &  Co.,  23  WalL  (U.  S.)  321,  23  L.  Ed. 
143. 

In  the  case  at  bar  Perkins  was  not  In 
pursuit  of  an  lndei>endent  calling,  and  did 
not  have  the  authority  to  sell  meat  for  per- 
sons generally,  but  only  had  the  authority 
to  sell  the  products  of  the  plaintiff  on  a  com- 
mission. It  Is  true  he  sold  the  "overs,"  as 
he  called  them,  on  his  own  individual  ac- 
count, but  he  did  not  have  the  authority  to 
sell  meat  generally  for  persons  consigning 
same  to  him  or  leaving  It  In  his  possession. 
He  did  not  attempt  to  exercise  such  authority. 
He  was  the  exclusive  agent  for  the  plaintiff 
and  his  course  of  business  clearly , constituted 
blm  as  the  plaintiff's  briber  or  agent  as  con- 
tradistinguished from  a  factor  or  commission 
merchant.  The  president  of  the  defendant 
company  knew  that  Perkins  was  the  broker 
or  agent  of  the  plaintiff,  and  that  he  had  no 
right  to  sell  the  plaintiff's  goods  for  himself. 
According  to  the  evidence  adduced  in  favor 
of  the  plaintiff,  he  did  not  authorize  Perkins 
to  sell  "overs"  or  any  of  its  goods  on  his  own 
account. 

[3]  It  Is  true  that,  according  to  the  testi- 
mony of  Ray  Perkins,  the  manager  of  the 
plaintiff  company  knew  that  the  qnantlty  of 


meat  shipped  by  It  to  Perkins  would  gain 
in  weight  on  account  of  the  salt  put  on  it, 
and  that  he  told  Perkins  that  the  company 
would  be  satisfied  to  receive  the  amount  of 
meat  It  shipped  to  Perkins,  thereby  tacitly 
giving  him  the  right  to  use  what  was  called 
the  "overs"  on  his  own  account.  The  fact, 
however,  that  the  plaintiff  company  might 
permit  Perkins  to  sell  "overs"  or  his  own 
goods  on  his  individual  account  did  not  war- 
rant the  Jury  in  finding  for  the  defendant. 
The  meat  in  question  was  not  "overs,"  but 
was  meat  of  the  plaintiff  for  which  Perkins 
bad  exchanged  "overs"  without  the  Imowl- 
edge  or  consent  of  the  plaintiff.  The  presi- 
dent of  the  defendant  company  a,dmltted  that 
he  knew  that  Perkins  was  the  broker  or  agent 
of  the  plaintiff,  and  that  he  had  no  right  to 
sell  the  plaintiff's  goods  In  his  own  name. 
Perkins  was  not  a  factor  or  commission  mer- 
chant, and  bad  no  right  to  s^  the  products 
of  the  plaintiff  in  his  own  name.  Therefore 
the  court  erred  In  assuming  to  the  Jury  that 
Perkins  was  a  factor,  and  in  telling  the  Jury 
to  find  for  the  defendant  if  It  should  further 
find  that  the  plaintiff  authorized  or  knowing- 
ly permitted  Its  factor,  Perkins,  to  sell 
"overs,"  or  any  of  its  goods,  or  his  own  goods 
on  his  individual  account.  Hence  the  instruc- 
tion was  erroneous,  and  necessarily  preja> 
dicial  to  the  rights  of  the  plaintiff. 

For  the  error  in  giving  instmctioa  No.  7, 
the  Judgment  must  be  reversed,  and  the  cause 
remanded  for  .a  new  trial. 


BREASHEARS  V.  ARNETT.    (No.  5.) 
(Supreme  Court  of  Arkansas.    May  24,  1020.) 

1.  Municipal  corporations  <8=»706(6, 7)— Negll- 
gence  of  auto  driver  and  oontributory  negli- 
gence of  pedestrian  held  for  Jury. 

In  an  action  for  injuries  to  a  pedestrian 
struck  by  an  automobile,  evidence  that  the 
driver  was  exceeding  reasonable  speed  and 
sounded  no  warning  before  striking  plaintiff, 
who  was  crossing  in  the  middle  of  a  block,  held 
to  show  that  negligence  an.d  contributory  neg- 
ligence were  issues  of  fact  for  the  jury. 

2.  Damages  «=» 1 32 (7)— $1,250  for  Injury  to 
breast  and  knee,  probably  permanent,  held 
not  excessive. 

A  judgment  of  $1,250  damages  to  a  girl 
struck  by  an  automobile,  which  resulted  in  seri- 
ous injuries  to  her  breast  and  knee,  which  lat- 
ter were  still  continuing  and  would  probably 
be  permanent,  resulting  in  her  inability  to  do 
the  hard  work  she  had  formerly  been  able  to 
do,  ip  not  excessive.  ■ 

Appeal  from  Circuit  Court,  Yell  County; 
A.  B.  Priddy,  Judge. 

Acticm  by  Maud  Arnett  against  Clayton 
Breashears.  Judgment  for  plaintiff,  and  <j|e- 
fendant  appeah9.    Affirmed. 
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George  B.  Floyd,  of  PlaliiTlew,  for  appel- 
lant. 

Chambers  &  Wilson,  of  DanvlUe,  and 
Heartsill  Ragon,  of  ClarksvUle,  for  appellee. 

WOOD,  J.  The  appellee  and  her  escort. 
Jack  Walker,  and  Mi^  E:anlce  Holman  and 
her  escort,  E.  A.  Matbis,  all  attended  a  mov- 
ing picture  show  In  the  town  of  Plalnvlew, 
Yell  county.  Ark.,  on  the  night  of  May  4, 
1018.  After  the  show  was  over  appellee  and 
her  companion  started  across  the  street  to 
a  drug  store  for  cold  drinks.  The  street  was 
80  feet  wide,  and  there  were  about  150  people 
on  the  street  at  the  time  and  a  number  ol 
automobiles.  Appellee  and'ber  companions 
were  crossing  at  about  the  middle  of  the 
block.  There  were  public  crossings,  but  there 
are  no  car  lines  on  the  street,  and  the  people 
went  across  the  street  anywhere.  Coming 
out  of  the  picture  show,  the  people  went 
straight  across  the  street. 

Appellee  and  Walker  were  within  about  10 
feet  of  the  curb  on  the  opposite  side  of  the 
street  from  the  theater  and  going  towards 
the  drug  store  when  the  appellant,  who  was 
driving  a  Ford  occupied  by  himself  and  sev- 
eral young  ladles,  ran  upon  the  appellee  and 
Walker.  Walker  saw  that  appellee  was  in 
direct  track  of  tlie  c»r  and  tried  to  shove  her 
out  of  the  way,  but  failed.  Appellant  struck 
the  appellee,  causing  personal  Injuries  tot 
which  she  brought  this  action  against  the  ap- 
pellant to  recover  damages. 

AppeUee  alleged  that  the  api>eilant  was 
negligent  in  running  Ills  car  at  an  unusual 
rate  of  speed ;  that  he  did  not  have  his  car 
under  proper  control,  and  that  he  did  not 
sound  any  alarm,  warning  appellee  of  the  ap- 
proach of  his  car.  Appellant  denied  the  al- 
legations of  the  complaint  as  to  negligence, 
and  set  up  the  defense  of  contributory  negli- 
gence. 

The  appellee  and  her  companlcns- testified 
that  the  car  was  being  driven  by  appellant 
at  a  greater  speed  than  cars  are  ordinarily 
run  upon  the  roads  or  streets.  Appellant  tes- 
tified that  he  supposed  he  was  going  about  10 
miles  per  hour.  Several  witnesses  testified  on 
behalf  of  the  appellant  to  the  same  effect. 

Walker  weighed  193  pounds,  and  by  the 
Impact  of  the  car  he  was  throvra  above  the 
windshield.  After  the  appellant  hit  appellee 
and  Walker  he  stopped  the  car  in  about  75 


feet.  Appellant  did  not  sound  any  alarm 
before  he  struck  the  appellee. 

Appellee  was  20  years  of  age  and  In  perfect 
health.  She  did  general  farm  and  domestic 
work.  Since  her  injury  she  has  not  had 
strength  and  health,  and  cotild  not  do  work 
as  before.  Whenjn  health  she  had  strength 
above  the  ordinary,  and  made  as  good  "a 
hand  as  you  could  get  on  the  farm."  Appel- 
lee was  knocked  unconscious  by  the  blow, 
and  remained  so  for  some  time  thereafter. 
She  did  not  get  out  of  l)ed  for  two  weeks,  and 
it  was  four  weeks  before  she  could  get 
around.  Her  left  knee,  right  side,  chest,  both 
elbows  and  knees  and  right  hip  were  badly 
bruised.  She  was  also  injured  tn  her  breast. 
Whrai  ever  she  walked  any  distance  her  luiee 
would  swell  and  was  painful. 

The  physician  who  attended  the  appellee 
testified  that  there  were  several  scrat<died 
places  and  bruised  spots  too  numerous  to 
mention  over  her  body;  that  the  principal 
wounds  were  injury  to  the  knee  and  a  rib  that 
was  loose  from  its  cartilage  on  the  right  side, 
which  in  the  process  of  healing  caused  a  knot 
oo  ber  breast.  In  the  process  of  healing, 
from  the  inflammation,  the  kneecap  had  been 
thrown  out,  the  fibers  and  tendons  were  en- 
larged, which  left  a  thickened  condition 
around  the  knee  joint,  and  that  It  was  im- 
possible for  him  to  tell  how  long  an  Injury 
of  this  character  would  last.  Some  of  them 
get  well,  while  others  are  permanent  injuries 
for  a  lifetime.  The  general  rule  is  that  a 
majority  of  them  are  permanent. 

There  was  a  jury  trial,  resulting  in  a  ver- 
dict and  judgment  in  favor  of  the  appellee  In 
the  sum  of  $1,250.  From  that  judgment  Is 
this  appeal. 

[1]  All  of  the  Instructions  given  by  the 
court  were  not  abstracted  either  by  the  &p- 
pellant  or  the  appellee,  but  the  instructions 
that  were  set  forth  in  the  briefs  of  counsel 
show  that  the  issues  of  negligence  and  con- 
tributory negligence  were  submitted  unaer 
correct  declarations  of  law.  The  issues  of  neg- 
ligence and  contributory  negligence  were  is- 
sues of  fact  under  the  evidence  for  the  jury. 

[2]  In  view  of  the  character  of  the  in- 
juries sustained  by  the  appellee  as  shown  by 
the  evidence,  it  cannot  be  said  that  the 
amount  of  the  verdict  and  judgment  is  exces- 
sive.   There  is  no  prejudicial  error. 

The  judgment  is  correct,  and  is  therefore 
affirmed. 
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CROFTON  V.  STATE.    (No.  I.) 

(Supreme  Coort  of  Arkansas.    May  24,  1020.) 

1.  Homicide  ^s»^54  —  Second  degree  murder 
established  by  evideaoe. 

Evidence  Tield  to  support^  conTictioii  of  mur- 
der in  the  second  degree. 

2.  Witnesses  «=s>380(S)— On  being  surprised 
at  testimony  of  its  witness,  state  couid  show 
his  contrary  statements  before  grand  Jury. 

In  murder  trial  in  wliich  accused  Claimed 
defense  that  he  intervened  to  save  his  brother 
from  attacic  of  deceased,  where  state's  witness, 
although  in  the  main  testifying  favorably  to  the 
state,  testified  that  deceased  had  a  Icnife  which 
he  was  using  on  accused's  brother  when  ac- 
cused fired  the  first  shot,  the  state,  being  sur- 
prised at  the  latter  testimony,  was  entitled  to 
asic  the  witness  if  in  testifying  before  the  grand 
jury  he  had  said  anything  about  deceased's 
having  a  knife,  under  the  rule  allowing  a  party 
surprised  at  testimony  of  his  own  witness  to 
show  his  prior  contrary  statements. 

3.  Homldde  «s>203(3)  —  Dying  deolarations 
held  admissible. 

In  murder  trial,  deceased's  dying  declara- 
tions liel^  admissible  under  evidence  that  they 
were  made  after  his  expressing  a  belief  that 
he  would  die. 

Appeal  from  (Circuit  CJourt,  Howard  C!oun- 
ty;   Jaa.  S.  Steel,  Judge. 

Hndie  Crofton  was  convicted  of  mnrder  In 
tbe  second  degree,  and  appeals.    Affirmed. 

Jno.  D.  ArbucUe,  Atty.  Gen.,  and  Silas  W. 
Rogers,  Asat  Atty.  Oen.,  for  the  State. 

McGULLOCH,  0.  J.  Appellant  was  con- 
victed of  murder  In  the  second  degree  on  an 
Indictment  charging  him  with  killing  Frank 
Owens  on  February  20,  1917.  The  trial  Jury 
found  defendant  guilty  of  the  crime  charged 
in  the  indictment  and  fixed  his  punishment 
at  five  years  in  the  state  penitentiary.  An 
appeal  was  duly  prosecuted  to  this  court,  but 
there  has  been  no  appearance  of  counsel 
in  bis  behalf. 

There  were  very  numerous  exceptions  saved 
-with  respect  to  rulings  of  the  court  in  ad- 
mitting testimony  offered  by  the  state,  and 
also  with  respect  to  giving  and  refusing  in- 
structions. 

[1]  Appellant  and  Frank  Owens  were  both 
young  negro  men,  and  the  shooting  occurred 
when  they,  with  other  negroes,  were  return- 
ing from  a  singing  school  at  Tollett,  in  How- 
ard county,  on  the  night  of  February  20, 
1917.  Owens  and  Ebhie  Crofton,  a  brother 
of  appellant,  quarreled  about  their  attentions 
to  a  girl  and  became  engaged  in  a  fight,  and 
whUe  so  engaged  appellant  ran  up  and  be- 
gan firing  at  Owens  with  a  pistol.  Acccord- 
ing  to  the  testimony ,  adduced  by  the  state, 
appellant  ran  up  to  the  place  where  Owens 
and  Ebble  Crofton  were  scuffling  and  fired 


one  shot  at  Owois,  and  Owens  ran  away, 
and  appellant  fired  at  him  two  or  three  times 
as  he  ran  away.  One  of  the  shots  took  effect 
in  Owens'  back  and  pierced  bis  body  through 
and  through,  coming  out  in  front  near  the 
nipple  of  one  of  bis  breasts. 

There  is  some  conflict  in  the  testimony  as 
to  the  row  between  Owens  and  Ebble  Crofton 
and  its  progress  np  to  the  time  appellant 
ran  up  and  fired  the  first  shot  There  was 
evidence  to  the  effect  that  Owms  was  the 
aggressor  in  the  difficulty,  and  that  be  liad 
a  knife  in  his  hand  and  was  endeavoring  to 
use  it  on  Ebble  Crofton.  Appellant  testi- 
fied that  they  were  returning  from  the  sing- 
ing school  and  ^walking  through  a  certain 
pasture  when  he  was  told  that  his  brother, 
Ebble,  and  Frank  Owens  were  engaged  in  a 
fight,  and  that  Hence  Burk,  one  of  his  com- 
panions, handed  Iiim  a  pistol,  and  that  be 
ran  up  to  the  scene  of  the  fight  and,  seeing 
bis  brother  down  on  bis  all  fours  and. Owens 
astride  of  him,  he  fired  the  pistol  one  time 
at  Owens.  He  testified  that  after  firing  the 
first  shot,  Burk  took  the  pistol  and  fired 
several  times  at  Owens  as  he  ran  away.  He 
testified  that  be  was  about  30  yards  behind 
his  brother  and  Owens  when  they  were  en- 
gaged in  the  fight,  and  that  he  heard  his 
brother  cry  out  asking  some  one  to  "Take 
him  off!    He  is  killing  me." 

The  evidence  was  sufficient  to  sustain  the 
verdict.  That  adduced  by  the  state  was  suf- 
ficient to  show  that  appellant's  brother  was 
not  in  great  J)odUy  harm  at  the  time,  and 
that  appellant  ran  up  to  the  scene  of  the 
fight  and  fired  once  at  Owens  while  the  fight 
was  going  on  and  again  fired  at  him  two  or 
three  times  as  he  ran  away.  The  Jury  could, 
under  the  testimony,  have  found  appellant 
guilty  of  a  lower  degree  of  homicide;  but 
the  evidence  was  sufficient  to  warrant  a  con- 
viction of  murder  in  the  second  degree  as 
charged, in  the  indictment 

The  assignments  of  error  are,  as  before 
stated,  very  numerous,  and  it  is  unnecessary 
to  discuss  them  all.  The  instructions  of 
the  court  were  full  and  complete  and  seem 
to  have  followed  the  usual  form  of  instruc- 
tions in  such  cases.  We  have  not  been  able 
to  discover  in  our  examination  of  the  tran- 
script any  error  in  the  rulings  of  the  court  in 
regard  to  the  giving  and  refusing  of  instruc- 
tions. 

[2]  One  of  the  rulings  assigned  as  error  is 
in  permitting  the  state  to  ask  one  of  its  wit- 
nesses, R.  D.  Johnson,  concerning  his  state- 
ment before  the  grand  Jury.  Jotaiuson  was 
introduced  as  a  witness  and  testified  that  he 
was  present  when  the  fight  occurred  be- 
tween Frank  Owens  and  Eibble  Crofton,  and 
he  stated  that  Owens  had  a  knife  and  struck 
Ebble  on  the  head  with  it  He  further  testi- 
fied that  Owens  ran  off  down  the  hill,  and 
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that  appenant  fired  at  bbn  two  or  tbree  times 
as  he  ran  away.  The  prosecuting  attorney 
was  i)ermltted,  over  the  objections  of  appel- 
lant's counsel,  to  ask  concerning  his  state- 
ments before  the  grand  Jury.  He  was  asked 
1^  la  bis  testimony  before  the  grand  jury,  in 
detailing  the  circumstances  of  the  flgibt, 
whether  he  had  said  anything  about  Owois 
having  a  knife.  The  witness  admitted  that 
he  had  made  no  reference  to  a  knife  In  hla  tes- 
timony before  the  grand  Jury.  The  state  had 
the  right  on  being  surprised  at  the  testimony 
of  its  own  witness  to  show  contrary  state- 
ments before  the  grand  Jury,  for  the  purpose 
of  breaking  down  the  damaging  testimony  of 
the  witness  and  impeaching  his  credibility. 
This  Is  so  where  a  party  gives  damaging 
testimony  to  the  side  which  Introduced  him 
on  the  witness  stand.  Dorian  v.  State,  217 
S.  W.  485.  That  was  the  case  here.  While 
the  testimony  of  the  witness  was  favorable 
to  the  state's  contention  In  many  respects, 
he  made  the  damaging  statement  that  Frank 
Owens  had  a  knife  at  the  time  and  was  using 
it  on  E<bbie  Crofton  at  the  time  appellant 
ran  ap  and  fired  tbe  first  shot. 

[3]  Another  assignment  of  error  Is  In  re- 
spect to  the  ruling  of  tbe  court  In  allowing 
Geoi^ana  Owens,  the  mother  of  Frank  Ow- 
Mis,  to  testify  as  to  the  dying  declarations 
of  Owens.  Owens  lived  about  four  months 
after  he  was  shot  and  died  from  tbe  effects 
of  the  wound,  and  at  times  be  was  hope- 
ful of  recovery,  but  afterwards  entirely  de- 
spaired of  all  hope  and  expressed  bis  belief 
tbat  he  would  die.  His  mother  testified  to 
certain  statements  made  to  her  by  deceased 
after  he  expressed  to  her  his  belief  that  he 
would  die.  We  are  of  the  opinion  that,  tak- 
ing her  testimony  as  a  whole,  there  was 
enough  to  show  tbat  tbe  statements  were 
made  at  the  approach  of  death  and  under  tbe 
belief  that  death  was  impending.  The  testi- 
mony falls  within  rules  of  evidence  often  an- 
nounced by  this  court.  Evans  v.  State,  58 
Ark.  47,  22  S,  W.  1026. 

We  are  unable  to  discover  any  prejudicial 
error  in  the  record,  and  tbe  judgment  must 
therefore  be  affirmed.    It  is  so  ordered. 


PUMPHREY   V.    FURLOW.    (No.   8.) 

(Supreme  Court  of  Arkansas.    May  24,  1920.) 

I.  Partnership    «s>53— Evldeace    held    Insuffl- 
ofent  to  show   partnership  in   purehase   of 
land. 
In  a  suit  to  recover  money,  which  plaintiff 
alleged  he  was  fraudulently  Inducfed  to  overpay 
to  defendant  fer  purchase  price  of  land,  and  to 
have  such  amount  declared  a  lien  on  the  land, 
plaintiff  alleging  that  defendant  agreed  to  pur- 
chase tbe  land  at  not  exceeding  $25  per  acre 


and  to  let  plaintiff  have  part  of  it  for  the 
amount  paid,  evidence  held  insufficient  to  show 
the  existence  of  a  partnership  between  plain- 
tiff and  defendant;  there  being  no  agreement  to 
hold  the  land  and  sell  it,  nor  to  share  in  profit 
and  loss. 

2.  Trusts  «=377— No  resulting  trust,  where  de- 
fendant  sold  land  to  plaintiff  at  Increased 
prioe. 

Where  plaintiff  alleged  that  defendant  had 
agreed  to  purchase  a  certain  tract  of  land  at, 
not  exceeding  $25  per  acre  and -to  sell  part  of 
it  to  him  at  the  price  paid,  and  it  appeared  that 
defendant  purchased  the  land  for  $16  an  acre 
and  Bold  part  of  it  to  plaintiff  for  $26,  which 
payment  was  subsequently  made,  a  resulting 
trust  did  not  arise  in  plaintiff's  favor,  for,  to 
constitute  such  a  trust,  the  purchase  money 
must  be  paid  by  another,  or  secured  by  anoth- 
er, at  tbe  same  time  or  previously  to  the  pur- 
chase, and  must  be  part  of  the  transaction. 

3.  Joint  adventures  €s95(2)^Evldenco  In  suit 
between  Joint  adventurers  to  obtain  over> 
payment  held  to  support  decree  for  defend- 
ant. 

In  a  suit  to  recover  a  payment  alleged  to 
have  been  fraudulently  induced  by  defendant, 
based  on  an  alleged  contract  whereby  defend- 
ant was  to  purchase  certain  land  at  a  price  not 
exceeding  $25  an  acre  and  to  sell  part  of  it  to 
plaintiff  for  the  amount  actually  paid,  conflict- 
ing evidence  held  to  support  a  judgment  for  de- 
fend<mt. 

Wood,  J.,  dissenting. 

Appeal  from  Little  River  Gbancery  Court ; 
Jas.  D.  Shaver,  Chancellor. 

Suit  by  W.- 1.  Pumphrey  against  Nathan 
Furlow.  Decree  of  dismissal,  and  plaintiff 
appeals.    Affirmed. 

W.  L  Pumphrey  brought  tliis  suit  in  equity 
against  Nathan  Furlow  to  recover  tbe  sum 
of  $1,044.32,  which  he  alleges  he  was  fraud- 
ulently Induced  to  overpay  tbe  defendant  for 
the  purchase  price  of  a  tract  of  land,  and  to 
have  said  amount  declared  a  lien  on  the  land. 
TI>e  defendant  filed  an  answer,  denying  all 
the  material  allegations  of  the  complaint. 

According  to  the  testimony  of  W.  I.  Pum- 
phrey, he  was  a  negro  64  years  of  age  and 
bad  lived  In  Uttle  Blver  county,  Ark.,  for  31 
years,  during  which  time  be  had  been  farm- 
ing and  teaching  school.  He  lived  near  the 
defendant,  Furlow,  and  had  known  him  since 
tbe  latter's  boyhood.  Furlow  was  a  white 
man,  and  Pumphrey  had  the  utmost  con- 
fidence in  him.  In  the  summer  of  1917,  Pum- 
phrey made  an  oral  agreement  with  the  de- 
fendant to  buy  a  tract  of  land  containing^ 
174.71  acres.  He  went  to  see  the  defendant, 
and  asked  him  what  the  land  could  be  bought 
tor.  Tbe  defendant  stated  tbat  he  did  not 
know  tbe  price,  and  after  some  discussion 
about  the  land  agreed  with  Pumphrey  tbat 
they  would  buy  it  together.  Because  Pum- 
phrey was  a  negro,  Furlow  concluded  the  ne- 
gotiations for  the  land  with  the  owner,  who 
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lived  at  another  place  in  Arkansas.  It  was 
agreed  between  the  parties  that  B*urlow 
should  buy  the  land  for  any  price  he  could 
get  It  for  up  to  $25  per  acre.  Furlow  was  to 
take  the  contract  In  his  own  name,  and  subse- 
quently  to  let  Pumphrey  have  part  of  the 
land  at  what  Furlow  had  agreed  to  pay  for 
It.  Furlow  reported  to  Pumphrey  that  he 
had  to  pay  the  $25  an  acre  for  the  land,  when 
as  a  matter  of  fact  he  had  bought  It  for  $15 
'an  acre.  A  survey  was  made  of  the  land, 
and  It  was  agreed  between  them  that  Pum- 
phrey should  take  101.71  acres  at  $25  an 
acre.  A  written  contract  between  the  parties 
was  entered  into  to  that  effect  It  was  un- 
derstood that  the  defendant  should  keep  the 
remainder  of  the  land.  Each  party  entered 
into  possession  of  his  part  of  the  land.  Fur- 
low bought  the  land  on  a  credit,  and  the 
amount  allotted  to  Pumphrey  at  $26  an  acre 
paid  the  whole  purchase  price,  except  a  small 
amount,  which  Furlow  paid  in  the  beginning. 
Pumphrey  paid  for  the  land  with  two  bank 
checks  given  Furlow  during  the  fall  of  1917. 
At  the  time  the  bank  cashier  offered  to  lend 
Flirlow  the  money  with  wlilch  to  pay  for  his 
part  of  the  land,  and  they  acted  like  they 
were  fixing  up  a  mortgage.  Again  Pumphrey 
stated  that  Furlow  promised  to  sell  his  part 
of  the  land  to  him  for  Just  what  it  cost  him. 
Austin  JEtall,  another  negro,  who  had  lived 
on  Furlow's  place  for  about  8  years,  was  a 
witness  for  the  plaintiff.  According  to  his 
testimony  he  had  known  both  parties  about 
25  years  and  had  worked  for  the  defendant 
for  about  8  years.  In  the  latter  part  of  the 
summer  of  that  year  he  heard  a  conversa- 
tion between  the  plaintiff  and  defendant 
about  the  purchase  of  some  land  near  them. 
The  defendant  first  asked  the  plaintiff  to  go 
,  and  see  the  owners  about  the  purchase  of  the 
land.  The  plaintiff  suggested  that  he  was  a 
negro,  and  that  it  would  be  better  for  the  de- 
fendant to  go  and  make  the  purchase.  The 
defendant  said  be  was  satisfied  they  could 
get  it  for  $26  an  acre,  but  that  be  would  get 
It  as  cheap  as  he  could.  The  plaintiff  agreed 
that  he  would  pay  as  much  as  $25  an  acre 
for  a  part  of  the  land.  We  quote  from  the 
record  a  part  of  the  testiiQony  of  the  wit- 
ness A.  Hall,  as  follows: 

"Q.  Then  you  understand  that  they  were 
partners  in  buying  the  land  and  Furlow  had 
authority  to  act  for  both?.   A.  Yes,  sir. 

"Q.  Did  you  hear  Pumphrey  explain  that  in 
terms  of  that  character  that  he  would  intrust 
Urn  with  handling  the  deal?    A.  Yes,  sir. 

"Q.  They  were  both  to  pay  the  same  price 
per  acre  for  the  laud;  was  that  the  way?  A. 
Well  that  has  kinder  slipped  my  memory,  I 
know  of  the  partnership,  and  that  is  about  all 
I  remember. 

"W.  I.  Pumphrey:  That  is  wliy  you  were 
called  in  the  conversation.  He  said:  'I  wUl 
let  you  have  the  land  for  the  same  price  I  pay 
for  if 

"Q.  Do  you  remember  any  other  discussion 
as  to  what  the  land  would  cost— that  each  of 


them  was  to  pay  the  same  price  for  it?  A. 
Yes,  sir. 

"Q.  And  that  was  why  yon  were  called?  A, 
Yes,  sir;  I  said  he  was  all  right.  We  have  been 
working  together  for  8  years,  and  I  said  I 
believe  you  are  all  right  myself. 

"Q.  That  is  what  yon  were  called  for  as 
a  witness  when  they  were  discussing  that,  and 
you  vouched  for  both  of  them?    A.  Yes,  air." 

The  defendant,  Furlow,  was  a  witness  for 
himself.  He  denied  that  he  agreed  to  buy 
the  land  as  cheap  as  he  could  and  sell  part 
of  it  to  Pumphrey.  According  to  his  testi- 
mony, he  was  on  a  contract  for  the  purchase 
of  the  land  on  September  10,  1917.  After  be 
bad  made  the  contract  for  the  purchase  of 
the  land,  he  bad  it  surveyed,  and  on  October 
6,  1917,  he  entered  into  a  written  contract  to 
sell  Pumphrey  101.71  acres  for  the  price  of 
$25  an  acre.  According  to  Furlow's  testimo- 
ny, Pumphrey  urged  him  to  buy  the  land,  and 
told  him  that  he  would  pay  blm  as  much  as 
$25  per  acre  for  100  acres  of  it.  Pumphrey 
wanted  Furlow  to  buy  the  land,  because  he 
thought  he  could  make  a  better  trade  for  it. 
Furlow  never  agreed  to  let  Pumphrey  have 
any  part  of  the  land  for  what  be  paid  for  it. 
It  was  understood  between  them  tbat  Pum- 
phrey was  to  give  him  $25  for  the  land.  Fur- 
low bought  it  for  $15  an  acre,  and  made  the 
trade  entirely  on  his  own  account  Subse- 
quently, when  he  found  oat  that  Pumphrey 
was  dissatisfied  with  the  trade,  he  offered  to 
take  it  off  of  his  bands  and  to  pay  him  a 
good  profit.  The  lands  began  to  rise  In  value 
shortly  after  Ifurlow  purchased  them. 

E.  C.  Payne,  the  cashier  of  the  bank 
through  which  Pumphrey  paid  for  the  land, 
denied  that  he  and  Furlow  acted  as  if  they 
were  fixing  up  a  mortgage  on  the  land  to  se- 
cure Furlow's  part  of  the  purdiase  money. 
He  stated  positively  that  there  was  no  ef- 
fort on  his  part  to  do  anything  of  that  kind, 
and  that  he  could  not  recall  any  conversation 
which  tended  to  show  that  fact  He  admit- 
ted tliat  Furlow  had  suggested  to  him  that 
he  did  not  want  Pumphrey  to  know  wliat  be 
had  paid  for  the  land. 

J.  E.  Davis  testified  that  be  bought  some 
timber  from  Pumphrey  off  of  the  part  of  the 
land  which  Furlow  sold  to  Pumphrey.  He 
said  tbat  Pumphrey  told  him  that  he  did  not 
know  what  trade  E^IrIow  had  made  for  the 
purchase  of  the  land.  Other  testimony  will 
be  stated  or  referred  to  in  the  opinion. 

The  chancellor  found  the  issues  tn  favor  of 
the  defendant,  and  dismissed  the  plaintiff's 
complaint  for  want  of  equity.  The  plaintiff 
has  appealed. 

A.  D.  Du  Laney,  A.  P.  Steel,  and  John  3. 
Du  Laney.  all  of  AMkdown,  for  appellant 
S.  0.  Reynolds,  of  Ashdown,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  Counsel  for  the  plaintiff  first  insists 
that  a  partnership  existed  t>etween  the  plain- 
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tiff  and  defendant  with  regard  to  tbe  lands. 
There  Is  nothing  In  the  testimony  to  estab- 
lish this  fact.  It  was  a  mere  conclusion  on 
his  part,  suggested  by  the  question  asked 
him.  The  testimony  of  the  parties  to  this 
suit  shows  conclusively  that  no  partnership 
existed  between  them.  According  to  Pum- 
phrey's  own  testimony,  Furlow  was  to  buy 
the  land,  and  was  to  let  bim  have  a  part  of  it 
at  the  price  he  paid  for  It.  There  was  no 
agreement  to  hold  the  land,  and  sell  it.  and 
share  the  profits  and  losses  arising  from  the 
transaction.  There  was  no  community  of  In- 
terest whatever  between  them.  In  order  to 
constitute  a  "partnership,  It  is  necessary  that 
there  should  be  something  more  than  a  joint 
ownership  of  the  property.  There  was  no 
agreement  to  buy  the  lands  for  the  purpose 
of  resale,  sharing  equally  in  the  expenses  and 
profits,  as  was  the  case  In  Beet)e  v.  Olentlne, 
97  Ark.  390, 134  S.  W.  936.  Hence  they  were 
not  partners  In  fact  nor  In  law. 

[2]  Again,  It  was  contended  by  counsel  for 
the  plaintiff  that  under  the  facts  a  resale 
trust  arose  In  favor  of  the  plaintiff.  We  can- 
not agree  with  counsel  in  this  contention.  In 
Red  Bud  Healty  Co.  v.  South,  96  Ark.  281, 
131  S.  W.  340,  It  was  held  that  a  resulting 
trust  did  not  arise  where  a  trustee  purchas- 
ed property  solely  upon  his  own  credit  and 
subsequently  paid  for  It  with  trust  funds. 
In  order  to  constitute  a  resulting  trust,  Uie 
purchase  money  must  be  paid  by  another,  or 
secured  by  another  at  the  same  time  or  pre- 
viously to  the  purchase,  and  must  be  a  part 
ot  that  transaction.  The  trust  must  arise 
by  virtue  of  the  purchase,  and,  as  none  was 
created  at  that  time,  none  can  arise  after- 
wards. In  order  to  create  a  resulting  trust 
In  favor  of  one  who  pays  the  purchase  mon- 
ey for  property  bought  In  the  name  of  anoth- 
er, the  payment  must  be  contemporary  with 
the  trust,  and  not  afterwards.  Here,  ac- 
cording to  Pnmphrey's  own  testimony,  the 
purchase  money  was  paid  by  him  some  time 
after  the  contract  of  purchase  was  made. 
Henoe  no  resulting  trust  arose  In  his  favor. 

[8]  Penally  It  Is  Insisted  that  Pumphrey 
and  Furlow  entered  Into  an  oral  agreement 
•whereby  the  latter  was  to  buy  the  tract  of 
land  and  let  the  former  have  a  part  of  It  at 
the  price  originally  paid  for  It,  and  that  this 
contract  was  executed  by  Purlow's  purchasing 
the  land,  and  at  a  later  date  entering  Into  a 
written  contract  with  Pumphrey  to  sell  him 
a  pert  of  It  at  $25  per  acre,  when  In  truth 
and  In  fact  Furlow  had  bought  It  for  $16  per 
acre.  Even  If  It  be  held  that  this  entitled 
Pumphrey  to  an  abatement  of  the  purchase 
price.  It  cannot  be  said  that  the  decree  of  the 
diancellor  should  be  reversed;  nor  can  It  be 
said  that  the  finding  of  the  chancellor  in  fa- 
vor of  the  defendant  Is  against  the  prepon- 
derance of  the  evidence.  The  testimony  of 
the  parties  to  this  suit  is  In  direct  and  Irreo- 
(HicIIable  conflict  Pumi^rey  stated  in  posl- 
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tlve  terms  that  it  was  understood  between 
him  and  Furlow  that  Furlow  should  buy  the 
land  and  let  him  have  a  part  of  It  at  the  orig- 
inal purchase  price.  On  the  other  hand,  Fur- 
low is  equally  positive  that  no  such  agree- 
ment was  made  between  bIm  and  Pumphrey. 
He  stated  that  Pumphrey  agreed  to  give  hlra 
as  much  as  $25  an  acre  for  a  part  of  the 
laiid  in  order  to  Induce  him  to  go  and  make 
a  trade  for  the  land.  He  admits  that  he 
bought  the  land  foe  $15  an  acre,  but  denies 
in  most  positive  terms  that  he  agreed  to  let 
Pumphrey  have  a  part  of  it  at  that  price. 
According  to  his  testimony,  it  was  understood 
in  advance  that  Pumphrey  was  to  pay  him 
$25  an  acre  for  the  land,  and  that  Pumphrey 
actually  agreed  to  pay  that  price  at  the  time 
their  written  contract  was  executed. 

It  Is  insisted  by  counsel  for  the  plaintiff 
that  the  plaintiff's  testimony  is  strongly  cor- 
roborated by  the  witness  A.  Hall.  We  do  not 
think  60.  In  the  first  place,  Hall  admitted 
that  he  did  not  like  Furlow,  and,  when  his 
whole  testimony  Is  examined  In  the  record,  It 
shows  that  he  simply  answered  "Yes"  to  di- 
rect questions  propounded  to  him.  On  cross- 
examination  he  showed  that  he  did  not  know 
much  about  the  matter,  or  at  least  did  not 
understand  it  He  admitted  tliat  the  trans- 
action had  ^pped  his  memory. 

Again,  it  is  insisted  that  the  testimony  of 
the  plaintiff  Is  corroborated  by  the  cashier  of 
the  bank,  because  he  admitted  that  Furlow 
bad  told  him  that  he  did  not  want  Pumphrey 
to  know  what  he  had  paid  for  the  land.  Tbia 
does  not  tend  to  corroborate  the  plaintiff's 
testimony.  It  may  be  that  Furlow  did  not 
want  Pumphrey  to  know  what  he  gave  for 
the  land,  for  fear  that  Pumphrey  would  not 
carry  out  his  agreement  to  purdiase  a  part  ot 
It  for  $25  an  acre.  It  will  be  remembered 
that  their  agreement  in  the  beginning  was  a 
verbal  one.  llien,  too,  according  to  Pum-)i» 
phrey,  when  he  paid  for  his  part  of  the  land, 
the  cashier  of  the  bank  and  Furlow  acted  as 
If  they  were  drawing  up  a  mortgage  In  favor 
of  the  bonk  for  E^irlow's  part  of  the  pur- 
chase money.  Both  the  cashier  of  the  bank 
and  Furlow  denied  that  anything  of  this  kind 
occurred. 

Again,  It  Is  contended  that  the  fact  that 
Furlow  withheld  his  contract  from  the  record 
tended  to  corroborate  the  testimony  of  Pum- 
phrey. We  do  not  think  so.  There  is  noth- 
ing to  Indicate  that  It  was  withheld  for  that 
purpose.  On  the  other  hand,  as  soon  as  Pum- 
phrey asked  for  the  contract,  it  was  deliver- 
ed to  him.  The  evidence  of  Furlow  is  cor- 
roborated to  a  certain  extent  by  that  of  Da- 
vis, who  bought  some  timber  from  Pumphrey 
on  the  part  of  the  land  allotted  to  him.  Da- 
vis said  that  at  the  time  he  bought  the  tim- 
ber Pumphrey  told  him  that  he  did  not  know 
what  Furlow  had  paid  for  the  land.  This 
tends  to  corroborate  the  testimony  of  Furlow. 

It  follows  that  the  decree  will  be  affirmed. 
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WOOD,  J.,  dissents,  holding  with  appellant 
on  the  last  proposition,  to  wit,  that  appellant 
and  appellee  entered  into  an  oral  agreement 
whereby  appellee  was  to  buy  the  tract  of 
land,  and  let  appellant  have  a  portion  of  it 
at  the  same  price  that  appellee  paid  for  it 
per  acre.  The  finding  of  the  trial  conrt  on 
this  issue  is  clearly  against  the  preponder- 
ance of  the  evidence. 


MoCORKLE  V.  H.  K.  COCHRAN  CO. 

(No.  t7.) 

(Supreme  Ciourt  of  Arkansas.    May  31,  1920.) 

1.  Frauds,  statute  of  «=> 1 59— Peremptory  !■• 
structlon  on  conflicting  evidence,  error. 

Giving  peremptory  Instruction  for  plain- 
tiff in  action  on  a  contract  required  to  be  in 
writing  is  error,  there  being  a  ibaxp  conflict 
in  the  evidence  as  to  whether  it  was  oral  or 
written. 

2.  Evidence  «=>4 10— Parol  evidence  admissible 
to  add  to  contract,  where  memorandum  Is 
not  signed  as  required  by  statute  of  frauds. 

A  contract  to  sell  goods,  required  by  stat- 
ute of  frauds  to  be  in  writing  signed  by  the  par- 
ty to  be  charged,  rests  in  parol  if  he  did  not 
sign  the  memorandum  of  sale,  and  so  no  rule 
of  evidence  is  violated  by  oral  testimony  of  a 
term  in  addition  to  that  in  the  writing.         ** 

3.  Frauds,  statute  of  <S=s>l52(l)— Not  required 
to  be  pleaded  where  plaintiff  dedaras  on 
written  contraet  and  defendant  denies  it. 

The  statute  of  frauds  need  be  pleaded  only 
when  plaintiff  attempts  to  recover  on  an  oral 
contract,  and  so  not  where  plaintiff  declares  on 
a  written  contract  signed  by  defendant,  and 
defendant  denies  tliat  he  entered  into  a  writ- 
ten contract. 

Appeal  from  Circuit  CJourt,  St.  Francis 
County;    J.  M.  Jackson,  Judge. 

Action  by  the  H.  K.  Cochran  Company 
against  T.  O.  McC!orkle.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded  for  new  trial. 

W.  J.  Lanier,  of  Forrest  City,  for  appellant. 
Mann  &  Mann,  of  Forrest  City,  for  appel- 
lee. 


McCULLOCH,.  O.  J.  Appellee,  a  domestic 
corporation,  sued  appellant  in  the  court  be- 
low to  recover  damages  for  breach  of  an  al- 
leged contract  for  the  sale  by  appellee  to 
appellant  of  a  carload  of  oats,  bran,  chops, 
and  meal.  It  is  alleged  in  the  ccHuplalnt  that 
the  contract  was  in  writing,  dated  January 
14,  1919,  and  specified  that  there  was  to  be  a 
delivery  of  the  carload  of  stuff  on  January 
31,  1919.  Appellant  denied  in  bis  answer 
that  be  had  executed  a  written  contract  for 


the  purchase  of  the  commodity  as  set  fortb  in 
the  complaint.  There  was  a  trial  of  the  is- 
sues before  a  Jury,  and  the  court  directed 
the  Jury  to  return  a  verdict  in  favor  of  appel- 
lee, wliich  was  done,  and  Judgment  was  ren- 
dered accordingly. 

Appellee's  agent,  Mr.  Ownes,  testified  that 
he  made  the  sale  to  appellant  at  the  latter's 
place  of  business  at  Wheatley,  Ark.;  that 
appellant  gave  vritness  the  order  which  wit- 
ness reduced  to  writing  and  made  a  carbon 
copy  thereof;  and  that  appellant  signed  the 
original  order,  and  witness  delivered  to  ap- 
pellant the  carbon  copy  to  wtiich  he  sub- 
scribed the  name  of  appellee.  Tbe  original 
order  witb  appellant's  name  signed  to  It  was 
eziilblted  to  the  Jury  by  tbe  witness  and  was 
Introduced  in  evidence.  Appellant  testified 
as  a  witness  in  his  own  behalf  and  denied 
that  he  signed  the  written  order.  He  testi- 
fied that  tbe  order  was  verbal,  and  that  it 
was  reduced  to  writing  by  Mr.  Ownes  as  a 
memorandum  of  the  sale,  and  that  a  carbon 
copy  was  delivered  to  him,  but  that  he  did 
not  sign  either  the  original  or  the  carbon 
copy.  He  offered  to  testify  that  it  was 
agreed  between  him-  and  Mr.  Ownes  as  a 
part  of  tbe  oral  contract  of  sale  that  be 
should  have  the  right  to  cancel  tbe  order  at 
any  time  on  or  before  tbe  date  of  delivery, 
January  31, 1919,  and  that  be  directed  appel- 
lee before  the  date  of  delivery  to  cancel  tbe 
order.  The  conrt  excluded  this  testimony 
from  the  Jury  and,  as  before  stated,  gave  a 
peremptory  instruction  In  fsvor  of  appellee. 
We  are  of  tbe  opinion  that  tbe  court  erred 
in  excluding  tbe  offered  testimony,  as  well  as 
in  giving  the  peremptory  instruction. 

[1,2]  The  main  issue  in  tbe.  case  was 
whether  or  not  the  contract  was  oral  or  writ- 
ten, and  there  was  a  sharp  conflict  in  tbe 
testimony  on  that  issue.  Appellant  testiSed 
positively  that  he  did  not  sign  the  written 
order.  If  that  was  true,  tbe  written  memo- 
randum signed  by  appellee  alone  did  not 
constitute  a  written  ccMitract  and  was  within 
the  statute  of  frauds.  Lee  t.  Vaughan's  Seed 
Store,  101  Ark.  68,  141  S.  W.  496,  37  I*  R.  A. 
(N.  S.)  352.  Appellant  not  having'  bound 
himself  by  writing,  tbe  contract  rested  in 
parol,  and  no  rule  of  evidence  was  violated  by 
permitting  oral  testimony  to  be  introduced 
establishing  the  additional  agreement  not  set 
fortb  in  tbe  writing,  to  the  effect  that  ai>- 
pellant  should  have  the  right  to  caned  tbe 
order  before  delivery. 

[3]  The  point  is  made  by  coimsel  for  ap- 
pellee that  the  statute  of  frauds  was  not 
pleaded,  but  tbe  answer  to  that  contention 
is  that  tbe  denial  in  appellant's  answer  was 
as  broad  as  the  allegation  in  tbe  complaint 
Appellee  declared  upon  a  written  contract 
signed  by  appellant,  and  tbe  latter  denied 
that  be  entered  into  a  written  contract  It 
is  unnecessary  to  plead  tbe  statute  of  frauds 


«s»For  oUMr  casM  we  s«m«  topic  snd  KBT-NUMBBR  is  all  Key-Numbered  Digests  and  Indue* 


Digitized  by 


Uoogle 


Ark.) 


I*A.VENDER  ▼.  FIKCH 
(122  B.W.) 


86 


until  appellee  nndertakes  to  recover  upon  an 
oral  contract. 

For  tbe  errors  Indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
trlaL 


LAVENDER  et  al.  v.  FINCH.    (No.  6.) 
(Supreme  Court  of  AricanBas.    May  24,  1920.) 

1.  Sales  €=33 16 (I)— Statutory  remedy  of  setN 
«r  cannot  be  enforced  where  property  has 
reftohed  purchaser  for  value. 

The  statutory  remedy  in  the  nature  of  at- 
tachment authorized  by  Kirby'a  Dig.  H  4966, 
4967,  in  favor  of  a  vendor  of  chattels  to  en- 
force payment  of  the  pnrchase  money,'  is  not 
a  lien,  and  cannot  be  enforced  where  the  prop- 
erty has  passed  into  the  hands  of  a  parchaaer 
for  value,  though  with  notice  before  purchase 
that  the  price  has  not  been  paid. 

2.  Sales  «s9328— Whether  oempaay,  in  whose 
haads  timber  attached,  parchased  through  or 
from  purotaaser  held  for  Jury. 

In  action  by  seller  of  timber,  wherein  de- 
fendant company  brou^t  cross-action  for 
wrongful  attacfiment  under  ECirby's  Dig.  IS 
4966,  4967,  where  there  was  evidence  on  both 
sides  on  question  whether  individual  defendant 
who  purchased  timber  from  plaintiff  was  acting 
for  himself  or  as  agent  for  defendant  company, 
instruction  submitting  issue  whether  company 
purchased  timber  direct  from  individual  de- 
fendant, ao  that  plaintiff's  statutory  remedy 
was  not  enforceable  against  defendant  com- 
pany, should  have  been  given. 

3.  Trial  «=>252(I9)— Where  undisputed  ev|. 
denoe  negatives  payment.  Instruction  on  is- 
sue of  payment  properly  refused. 

Where  undisputed  evidence  showed  timber 
had  not  been  paid  for  by  individual  defendant, 
instruction  that,  if  jury  found  timber  attached 
in  hands  of  corporate  defendant  was  fully  paid 
for  by  individual  defendant  as  set  forth  in 
timber  deed,  plaintifC  could  not  recover  against 
corporate  defendant,  was  properly  refused. 

4.  Pleading  «=>380— Evidence  on  point  not  In 
Issue  Inadmissible. 

Where  there  was  no  issue,  in  view  of  an 
individual  defendant's  express  admission,  as  to 
amount  of  consideration,  he  was  to  pay  for 
timber  purchased  from  plaintiff  by  corporate 
defendant  either  through  or  from  the  individual 
defendant,  his  testimony  in  explanation  of 
plaintiff's  timber  deed  to  him,  as  to  how  con- 
sidemtion  of  |6,000  was  arrived  at,  was  inad- 
missible. 

Appeal  from  (Hrcait  Court,  CJlebume  Coun- 
ty;  J.  M.  Sbinn,  Judge. 

Action  by  Carl  Finch  against  M.  M.  Laven- 
dor  and  otlmns,  doing  business  as  the  Holly 
Grove  Lumber  Company.  'From  Judgment  for 
plaintiff  against  defendants  Lavender  and  the 
company,  they  appeal.  Judgment  as  to  de- 
fendant Lavender  affirmed,  and  as  to  defend- 
ant company  reversed  and  cause  remanded. 


Lee  ft  Moore,  of  Clarendon,  for  appellants. 
Geo.  J.  Cramp,  of  Harrison,  for  appellee. 

WOOD,  J.  Carl  Pinch  executed  a  timber 
deed  to  M.  M.  Lavender  conveying  to  faim  all 
tbe  timber  except  cedar  upon  320  acres  of 
land  described  In  the  deed  situated  In  Cle- 
burne county,  Ark.  The  consideration  was 
^,000;  $1,600  cash  and  tbe  balance  of  $4,400 
to  be  paid  In  semi-monthly  payments  of  $450 
beginning  from  the  date  when  the  timber 
operations  on  the  land  were  started.  Laven- 
der was  to  have  two  years  from  the  date  of 
tbe  deed  for  cuiung  and  removing  the  tim- 
ber. The  conveyance  was  subject  to  a  lien 
on  the  timber  in  favor  of  C.  L.  Mooie  for 
$7S0.  The  Instrument  contains  tbe  following 
provision: 

"The  payoKnt  of  |460  semiioonthly  are  com- 
puted on  basis  of  raannfacture  of  150,000  feet 
of  lumber  per  month.  In  the  event  that  said 
M.  M.  Lavender  should  fail  to  manufacture  said 
amount  the  monthly  payments  shall  be  reduced 
in  proportion  to  the  number  of  feet  of  lumber 
mannfactored.  In  the  event  that  more  than. 
160,000  feet  of  lumber  is  manufactured  monthly 
then  in  that  event  the  semimontiily  payments 
are  to  be  increased  in  proportion  to  the  amount 
so  manufactured.  The  above  conditions  shall 
be  of  natural  origin  and  not  of  willful  neglect 
or  negligence. 

"Lien  is  hereby  retained  upon  the  timber 
hereinafter  mentioned  to  secure  the  residue  of 
said  above-mentimied  deferred  payments." 

Tbe  appellee  instituted  this  action  against 
M.  M.  Lavender,  H.  K.  Wellborn,  and  James 
Walla,  doing  buslneas  as  the  HoUy  Orove 
Lumber  Company,  hereafter  for  convenience 
called  tbe  company.  He  set  up  the  timber 
deed  and  alleged  that  tbe  sum  of  $2,740  was 
due  blm  thereunder;  that  tbe  timber  was  sold 
to  tbe  c«Hnpany.  He  alleged  that  be  bad  a 
speciflc  lien  on  100,000  feet  of  lumber  in  tbe 
possession  of  tbe  company  for  tbe  siAu  due 
blm  under  tbe  timber  deed.  He  prayed  for  a 
speahc  attachment  of  the  lumber  for  tbe  bal- 
ance due  blm. 

Appellant  Lavender  answered  denying  that 
be  was  a  partner  in  tbe  company.  He  alleged 
that  tbe  company  was  composed  of  H.  K. 
Wellborn,  J.  B.  WeUborn,  and  J.  A.  Walls; 
that  he  bad  no  interest  In  tbe  company.  He 
admitted  tbe  execution  of  the  timber  deed, 
and  denied  that  tbe  company  knev/  anything 
about  it.  He  alleged  that  they  bad  no  Inter- 
est under  tbe  timber  deed.  Denied  that  the 
timber  was  purchased  by  him  for  tbe  com- 
pany. Alleged  that  It  was  purchased  for 
himself.  He  denied  that  be  was  due  tbe  ap- 
pdlee  any  sum,  and  by  way  of  cross-action 
be  set  up  that  the  appellee  bad  represented 
tbat  there  were  at  least  1,000,000  feet  ol 
merchantable  timber  on  the  land  described  In 
tbe  timber  deed;  that  these  representations 
were  designedly  made  to  induce  Lavender  to 
purchase  the  timber;    that  be  relied  ujMn 
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tbem;  that  audi  represeatatlons  were  false 
and  were  known  to  be  false  by  the  appellee 
at  the  time  they  were  made. 

Lavender  alleged  that  there  were  only  470,- 
652  feet  of  merchantable  timber,  and  that  he 
had  more  than  paid  the  price  of  such  timber 
In  accordance  with  the  terms  of  the  timber 
deed.  He  stated  that  the  payments  required 
under'  the  timber  deed  would  amount  to  |2,- 
823.93  and  that  he  had  paid  appellee  the  sum 
of  $3,097.47.  He  denied  the  allegations  of  ap- 
pellee's petition  for  specific  attachment  Al- 
leged that  the  100,000  feet  of  lumber  was  the 
property  of  the  company;  that  he  in  good 
faith  had  sold  the  lumber  to  the  company. 
He  prayed  that  the  writ  of  attachment  be  dis- 
solved and  for  such  other  relief  as  he  might 
be  entitled  to  have. 

nie.  company  answered  denying  that  Lav- 
ender was  a  member  of  the  company  and  de- 
nied the  allegations  of  appellee's  complaint 
as  to  it.  It  alleged  substantially  the  same 
facts  as  were  set  forth  in  the  separate  an- 
swer of  Lavender  and  denied  the  allegations 
of  appellee's  petition  for  spedtlc  attachment 
It  alleged  that  the  lumber  attached  was  pur- 
chased by  it  from  Lavender  and  that  the  at- 
tachment was  wrongfully  issued.  It  set  up 
that  by  reason  thereof  it  had  been  damaged 
In  the  sum  of  $3,000,  for  which  it  prayed 
judgment 

The-app^ee  answered  the  cross-complaint 
of  Lavender  and  the  company  and  denied 
speclflcally  their  allegations  and  prayed  that 
they  be  dismissed  and  that  he  have  judgmoit 
as  asked  In  his  original  complaint 

The  appellee  testlhed  that  he  executed  the 
timber  deed  to  Lavender ;  that  Lavender  told 
him  that  be  was  in  the  employ  of  the  com- 
pany ;  that  he  was  its  agent  or  partner ;  that 
he  was  letting  the  company  have  the  timber 
that  was  cut  from  appellee's  timber;  that  the 
company  handled  it  exclusively ;  that  in  dis- 
cussing the  trade  Liavender  asl^ed  appellee 
about  the  amount  of  the  timber,  and  appellee 
t<AA  him  that  it  had  been  estimated  at  1,250,- 
000  feet  Appellee  was  not  present  when  the 
estimate  was  made,  but  that  was  his  informa- 
tion. Before  the  trade  was  consummated,  ap- 
pellee and  Lavender  agreed  upon  the  price 
of  the  timber.  Lavender  went  upon  the  land 
and  made  an  estimate  of  the  timber  and  came 
back  and  bought  the  timber  of  the  appellee. 
Appellee  did  not  r^resent  to  Lavender  that 
the  tract  of  land  carried  1,000,000  feet  of  tim- 
ber or  more.  Appellee  was  not  an  experi- 
enced lumb^man,  but  Lavendw  was.  They 
went  b&ck  and  forth  across  the  land,  and 
Lavender  estimated  It  by  the  trees,  and  that 
is  the  basis  upon  which  he  bought  It  Appel- 
lee was  selling  the  timber  for  $6,000  on  the 
tract  of  land  consisting  of  320  acres.  He  sold 
it  as  a  lump  trade,  and  Lavender  thought 
that  ihere  was  ample  timber  there  to  Justify 
him  in  buying  same  and  paying  the  sum  of 
$6,000  for  it 

Appellee  further  testified  that  Lavender 


had  paid  him  under  his  contract  $2,222,47, 
leaving  a  balance  due  him  of  approximately 
$2,937.60,  including  a  lien  on  the  property  at 
Harrison,  which  appellee  took  in  part  pay- 
ment of  the  purchase  money. 

W.  R.  Casey  testitied  ttiat  he  was  an  at- 
torney, and  that  he  was  employed  by  the 
appellee  to  Institute  suit  against  Lavender; 
that  the  day  before  the  suit  was  Instituted 
he  beard  the  conversation  between  the  appel- 
lee and  Lavender  in  which  Lavender  admit- 
ted that  he  owed  appellee  on  the  contract  the 
difference  between  the  payments,  a  statement 
of  which  he  exhibited,  and  $6,000  the  consid- 
eration named  in  the  timber  deed.  He  stated 
that  he  was  sorry  that  he  had  not  been  able 
to  pay,  but  the  timber  had  not  turned  out  as 
he  had  expected  it  to  turn  out  In  the  con- 
versation Lavender  told  them  that  the  timber 
was  bought  for  the  company;  that  he  was 
acting  merely  as  its  agent ;  that  he  received 
a  salary  and  some  little  commission;  that 
was  the  reason  that  witness  Included  the  com- 
pany as  party  defendant  in  the  suit  Laven- 
der said  that  most  of  the  lumber  attached 
came  ofT  of  the  land  and  belonged  to  the  com- 
pany. Upon  that  statement  jritness  attached 
the  lumber. 

Lavender  testified  that  he  had  bought  the 
timber  from  appellee  as  evidenced  by  the 
timber  deed;  that  he  had  cut  and  removed  all 
the  tlml>er  from  the  land  embraced  in  that 
deed;  that  there  were  470,272  feet;  that  he 
had  paid  appellee  for  this  timber  under  the 
contract;  that  he  did  not  owe  him  anything 
but  in  fact  had  overpaid  him.  Be  denied  the 
conversation-  testitied  to  by  witness  Casey. 
He  stated  that  there  was  no  one  Interested 
with  him  in  the  purchase  of  the  timber  from 
appellee.  He  denied  that  he  had  ever  told 
or  indicated  to  any  one  that  he  was  the  agent 
of  the  company.  He  stated  that  he  told  ap- 
pellee and  Casey  that  he  was  employed  on  a 
salary  of  $50  per  month  and  a  commission  ol 
60  cents  per  thousand  to  buy  and  handle  lum- 
ber for  them.  His  contract  with  the  com- 
pany was  in  writing.  The  company  was  In 
no  sense  interested  in  the  purchase  of  the 
timber  from  appellee.  He  and  appellee  made 
an  estimate  of  the  timber  before  the  deed  whs 
executed.  Appellee  stated  that  he  was  sure 
that  there  was  1,000,000  feet  Witness 
thought  there  would  be  something  like  LOOO,- 
000  feet,  and  told  appellee  that  he  coold 
afford  to  purchase  at  $6  per  thousand  if 
there  were  1,000,000  feet,  and  a  contract  was 
entered  upon  under  the  assumption  that  there 
was  1,000,000  feet  Witness  made  the  pay- 
ments as  the  contract  provided.  What  the 
lumber  was  cat  and  brought  to  witness,  he 
sold  it  to  the  company.  It  paid  for  it  and 
witness  paid  appeUee.  Witness  was  never  at 
any  time  a  partner  in  the  company,  in  this 
timber  deal  or  any  other  matter.  ^Hie  com- 
pany did  not  authorize  witness  to  buy  any 
timber  for  it  Witness  was  only  authorised 
to  boy  lumber  for  the  company.    Witness  did 
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not  want  the  attachment  brongbt  against  the 
company,  as  they  did  not  bare  a  thing  in  the 
world  to  do  with  the  deal;  that  is  the  reason 
witness  asked  BPi)eUee  and  Casey  not  to  at- 
tad).  Witness  did  not  know  exactly  how 
modi  they  attached,  but  there  most  hare  been 
150,000  feet  The  company  got  the  lumber 
and  shipped  it  away. 

There  was  testimony  corroborating  the 
testimony  of  Lavender  as  to  the  amount  of 
the  timber. 

Toney  Lewis  testlOed  that  his  firm,  the 
Lewis  Bros.,  contj-acted  with  Lavender  to  cut 
the  timber  on  the  land  in  controversy,  and  It 
proceeded  to  cnt  all  the  commercial  timber 
on  the  tract;  that  Lavender  paid  for  same 
wlttt  checks  on  Beber  Springs  bank. 

H.  K.  Wellbom  testified:  That  the  com- 
pany was  composed  of  himself,  Walls,  and 
B.  G.  Wellbom.  That  Lavender  was  not  a 
member  of  the  firm  and  had  never  at  any 
time  been  the  agent  of  the  company.  The 
company  bought  a  portion  of  the  pine  timber 
that  came  from  appellee's  land  and  paid  for 
all  the  lumber  it  bought  from  Lavender ;  that 
tlie  lumber  that  was  attached  was  not  all  the 
lumber  the  company  had  bought  and  paid  for. 
It  paid  Lavender  $7,291.31  for  the  lumber. 
The  company  had  nothing  to  do  with  the  pur- 
chase of  the  tra6t  of  timber  from  the  appel- 
lee. Did  not  know  anything  about  it  and  was 
not  interested  in  it  That  the  lumber  at- 
tached was  paid  for  by  the  company  before 
the  attachment  was  Issued,  and  some  of  the 
Inmber  came  from  other  parties.  The  com- 
pany hired  Lavender  at  |50  per  mouth  and 
gave  him  a  commission  on  lumber  bought 
The  company  also  gave  him  a  commission  on 
lumber  sold,  the  same  as  they  gave  other 
people.  The  comiukny  put  a  $1,000  in  the 
bank  of  Heber  Springs  with  the  understand- 
ing that  when  a  load  of  lumber  came  to  town 
Lavender  was  to  buy  it  and  give  a  check. 
The  company  told  Lavender  what  he  could 
pay  for  the  lumber,  and  the  $1,000  was  placed 
In  the  bank  for  him  to  buy  lumber  with.  If 
he  did  not  have  a  statement  at  the  bank 
showing  the  number  of  feet  and  from  whom 
purchased,  the  bank  would  not  pay  the  check. 
The  Jviry  returned  the  following  verdict: 

"We,  the  jury,  find  for  the  plaintiff  against 
the  defendant  M.  M.  Lavender  in  the  sum  of 
$2,740  and  sustain  the  attactiment  herein  on 
the  lumber." 

The  court  rendered  Judgment  against  Lav- 
ender In  fhvor  of  the  appellee  for  that  sum 
and  sustained  the  attachment.  The  court 
also  rendered  Judgment  against  the  company 
and  Its  bondsmen.  From  that  Judgment  Is 
this  appeal. 

The  appellant  company  asked  the  court  to 
Instruct  the  Jury  In  substance  that.  If  the 
.company  purchased  the  lumber  from  Laven- 
der and  paid  falm  for  the  snme  before  the  is- 
suance of  the  writ  of  attachment,  their  ver- 
dict should  be  for  the  company,  even  though 


Lavender  may  not  have  paid  the  appellee  for 
the  timber  and  even  though  the  company  bad 
actual  notice  that  the  purchase  money  had 
not  been  paid  by  Lavender. 

[t]  The  court  erred  in  refusing  to  grant 
tUs  prayer  for  instruction.  Appellee  asked 
and  obtained  specific  attachment  of  the  tim- 
ber under  the  provisions  of  chapter  101  of 
KIrby's  Digest  In  Neal  v.  Ckme,  76  Ark.  273, 
88  S.  W.  952,  we  held: 

"The  statutory  remedy  authorised  by  Eirby's 
Digest  S§  4966,  4067,  in  favor  of  a  vendor  of 
chattels,  to  enforce  payment  of  the  purchase 
money,  is  not  a  lien,  and  cannot  be  enforced 
where  the  property  has  passed  into  the  hands 
of  purchasers  for  value,  even  though  they  may 
have  had  notice  before  their  purchase  that  the 
purchase  money  had  not  been  paid." 

See,  also,  McOomb  v.  Judsonia  St  Bank,  91 
Ark.  218,  120  8.  W.  844. 

[t]  The  appellee  caused  the  attachment  to 
be  Issued  on  the  theory  that  Lavender  was  a 
partner  In  the  company  or  that  be  was  the 
agent  of  the  company  to  purdiase  the  timber* 
of  the  appellee.  The  court  Instructed  the 
Jury  that  the  tmdlspnted  evidence  showed 
that  Lavender  was  not  a  partner  in  the  com- 
pany. Tbere  was  testimony  tending  to  prove 
that  be  was  not  the  agent  of  the  company  for 
the  purchase  of  the  timber.  There  was  evi- 
dence to  warrant  the  finding,  and  therefore 
a  submission  of  the  issue  to  the  Jury  as  to 
whether  or  not  the  company  purchased  the 
timber  direct  from  Lavender.  Therefore  the 
above  prayer  for  instruction  should  have  been 
granted. 

The  appellant  company  also  asked  the 
court  to  instruct  the  Jury  that.  If  they  found 
that  the  timber  attached  was  fully  paid  for 
by  Lavender  in  the  manner  set  forth  In  the 
timber  deed,  the  appellee  could  not  recover  as 
against  the  company. 

[3]  As  we  construe  the  timber  deed,  the  un- 
disputed evidence  shows  that  the  timber  had 
not  been  paid  for  by  Lavender.  Therefore 
there  was  no  testimony  to  warrant  the  sub- 
mission of  that  issue  to  the  Jury,  and  'the 
court  did  not  err  in  refusing  to  grant  such 
prayer. 

The  company  urges  that  there  was  a  con- 
flict In  scMne  of  the  instructions  given  by  fbe 
court,  whidi  we  find  to  be  the  case;  but  we 
deem  It  unnecessary  to  discuss  these  for  the 
reason  that  the  court  is  not  likely  to  repeat 
this  error  on  rehearing. 

Appellant  Lavender  contends  that  by  the 
terms  of  the  timber  deed  he  was  to  pay  ap- 
pellee $6  per  thousand  for  all  commercial 
timber  except  the  cedar  on  the  320  acres  of 
land  described  In  the  deed,  and  that  the  court 
erred  in  refusing  to  permit  him  to  testify  in 
explanation  of  the  timber  deed  as  to  how  the 
consideration  of  $6,000  was  arrived  at;  but 
we  do  not  find  in  the  abstract  of  appellant 
where  the  court  refused  to  permit  testimony 
to  this  effect  to  be  introduced  by  Lavender. 
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According  to  the  abstract,  no  ruling  of  tbe 
court  was  elicited  on  that  Issue. 

[4]  Moreover,  the  appellee  alleged  that  the 
Bum  of  $6,000  was  to  be  paid  for  the  timber. 
Appellant  Lavender  does  not  deny  that  such 
was  the  consideration,  but,  on  the  contrary, 
he  expressly  admits  that  "he  was  induced  to 
purchase  said  timber  at  and  for  the  sum  of 
$6,000."  There  was  therefore  no  issue  as  to 
the  amount  of  the  consideration  that  Laven- 
der was  to  pay  for  the  timber.  Ev«i  if  Lav- 
ender had  offered  the  testimony  as  above  con- 
tended by  him,  the  court  would  not  have 
erred  In  excluding  the  same  and  thus  restrict- 
ing tbe  parties  to  the  Issue  raised  by  the 
,      pleadings. 

The  appellant  Lavender,  while  admitting 
that  he  was  to  pay  $6,000  for  the  timber,  al- 
leged that  this  consideration  was  agreed  up- 
on on  account  of  the  false  representations  of 
the  appdlee  to  the  effect  that  there  was  1,- 
000,000  feet  of  timber  in  the  tract  But  there 
was  no  testimony  to  warrant  the  court  In  sub- 
.mitting  an  issue  of  dec^t  and  fraud  to  the 
Jury.  Under  the  undisputed  evidence,  the 
court  would  have  been  Justified  in  instructing 
the  Jury  to  return  a  verdict  in  favor  of  the 
appellee  on  this  issue. 

There  was  no  error  in  the  rulings  of  the 
court  on  the  issues  between  the  appellee  and 
appellant  Lavender.  There  was  evidence  to 
sustain  the  verdict  as  to  appellant  Lavender. 
The  Judgment  as  to  him  is  therefore  correct, 
and  it  will  be  affirmed. 

As  to  the  appellant  company,  tbe  Judgment 
will  be  reversed  and  the  cause,  for  the  error 
indicated,  will  be  remanded  for  a  new  triaL 


DAMRON  V.  BOWLEN.     (No.  30.) 

(Supreme  Court  of  Arkansas.    May  31,  1920.) 

Deeds   €=»2I  1(1)— Evidence   held   to   sustain 
fl.nding  of  aged  grantor's  Incapacity. 

In  suit  by  an  aged  woman,  formerly  in- 
competent and  under  guardianship,  to  cancel 
her  deed  to  an  80-acre  farm,  evidence  held 
to  sustain  tbe  finding  of  tbe  trial  court  in  fa- 
vor of  plaintiff  that  she  did  not  possess  ca- 
pacity to  execute  tbe  deed. 

Appeal  from  White  Chancery  Court;  John 
E.  Martineau,  Chancellor. 

Suit  by  Hattie  M.  Bowlen  against  Mollie  L. 
Damron.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Brundldge  &  Neelly,  of  Searcy,  and  Gard- 
ner K.  Ollphint,  of  Little  Rock,  for  appellant. 

Culbert  L.  Pearce,  of  Bald  Knob,  for  ap- 
pellee. 

SMITH,  J.  This  suit  was  insUtuted  Au- 
gust 19,  1019,  by  appellee  to  cancel  a  deed 


which  she  had  executed  to  appellant  on  Oc- 
tober 26,  1918,  and  had  delivered  on  the  IW- 
lowing  day,  to  an  80-acre  farm  owned  by  her. 
The  deed  provided  that  appellee  should  re- 
main in  full  an'd  complete  possession  of  the 
land  during  her  life,  and  that  she  should  re- 
ceive as  her  own  all  rents  and  profits  there- 
from, and  that  she  should  have  the  excludvc 
control  and  management  thereof.     Awiellee 
was  past  70  years,  and  was  childless.    She 
had  no  blood  relatives,  except  some  neph- 
ews;  but  appellant  and  a  Mrs.  De  Lille  had 
both  lived  with  appellee  before  they  were 
married,  and  each  of  them  called  appellee 
mother,  and  she  called  each  of  them  dau^- 
ter.    In  May,  1918,  appellee  executed  and  de- 
livered to  Mrs.  De  Lille  a  deed  to  another  80- 
acre  tract  of  land  she  owned,  and  appellant 
Insists  that  there  was  no  more  consideration 
for  that  deed  than  there  was  for  her  own, 
and  that  the  consideration  in  each  case  was 
love  and  affection,  and  she  Insists  that  the 
fact  that  no  suit  has  been  brought  to  caned 
the  De  LiUe  deed  should  be  strongly  persua- 
sive of  the  grantor's  capacity  to  execute  the 
two  deeds.    This  UUgatlon  does  not  Involve 
the  De  Lille  deed ;  but  it  appears  that  Mrs. 
De  Lille  was  an  ad(q;»ted  daughter,  and  had 
lived   in   appellee's    home   for   many   years, 
while  appellant  was  not  an  adopted  daugh- 
ter, and  had  lived  In  appeUee's  home  only  a 
few  months  altogether ;  in  fact,  for  a  period 
of  about  15  years  there  was  no  communica- 
tion between  appellant  and  appellee.    Aw>el- 
lee  lived  on  the  farm  near  Bald  Knob,  in 
White  county,  and  appellant's  home  was  at 
Bono,  in  Craighead  county.    Appellant  came 
to  appellee's  home  in  response  to  a  telegram, 
signed  by  appellee,  asking  her  to  do  so,  and 
appellee  within  a  few  days  after  appellant's 
arrival  executed  and  delivered  the  deed  here 
sought  to  be  canceled. 

It  is  not  shown  that  any  undue  influence 
was  exerted  to  obtain  the  deed,  but  the  court 
found  that  appellee  did  not  possess  sufficient 
mental  capacity  to  comprehend  the  effect  of 
her  action  in  executing  the  deed,  and  decreed 
Its  cancellation,  and  this  appeal  is  from  that 
decree. 

Appellee  testifled  that  she  was  past  70,  and 
that  her  health  was  feeble;  that  she  was  told 
that  she  had  frequently  called  the  name  of 
appellant  during  a  spell  of  Ulness  she  had 
had,  but  that  she  had  no  recollection  of  hav- 
ing done  so,  and  that  if  she  did  this  it  was 
done  in  delirium  because  of  the  fever  she 
had;  and  that  she  was  sick  when  she  execut- 
ed the  deed  and  did  not  realize  or  appreciate 
what  she  had  done;  and  that,  while  she  re- 
membered something  about  the  transaction, 
it  was  "kind  of  like  a  dream  to  her."  Mrs. 
De  Lille  testified  that  appellant's  husband 
went  to  town  for  a  notary  public,  and  that 
Mr.  De  Lille  went  with  him;  that  the  deed 
had  been  prepared  before  the  notary  came, 
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and  that  the  notary  was  there  only  a  few 
minutes ;  and  that  appellee  at  the  time  was 
Just  getting  over  an  attack  of  the  Influenza, 
from  which  she  had  been  suffering. 

A  Dr.  W.  A.  Clark  testified  that  he  had 
known  appellee  for  30  years,  and  that  he  had 
been  her  family  physician  for  the  2  years  Im- 
mediately preceding  the  time  of  taking  his 
deposition;  that  in  November  or  December, 
1917,  appellee  was  adjudged  insane  by  the 
probate  court  of  White  county,  and  he  was 
appointed  her  guardian,  and  that  be  served 
as  such  until  April  or  May,  1918,  when  he 
procured  his  discharge;  that  appellee  was 
taken  to  a  hospital  in  Memphis  in  August, 
1917,  and  remained  there  for  five  months, 
during  which  time  her  condition,  both  mental, 
and  physical,  was  very  bad ;  that  after  her 
return  from  the  hosplttd  her  condition  was 
improved,  but  that  she  had  since  had  other 
serious  Illness.  Re  expressed  the  opinion 
that  appellee  was  Incapable  of  transacting 
ordinary  business  affairs,  and  that  "her  mind 
is  like  a  child's  mind,"  but  that  she  was  In 
better  physical  'condition  In  the  last  three 
months  than  she  had  been  in  for  more  than 
2  years  before. 

A  Dr.  Cleveland  testified  that  he  had 
known  appellee  for  35  years,  and  for  the 
large  part  of  that  time  had  been  her  phy- 
sician, and  he  expressed  the  opinion  that  in 
recent  years  "she  has  very  much  deteriorat- 
ed, both  mentally  and  physically,"  and  "in 
my  opinion  she  was  not  capable  of  transact- 
ing important  business"  at  the  time  of  the  ex- 
ecution of  the  deed. 

3.  8.  Baker,  a  near  neighbor  who  had 
known  aK>ellee  intimately  since  1880,  testi- 
fied that  "her  mind  seemed  kind  of  wavy," 
and  a  number  of  other  neighbors  detailed  va- 
rious incidents  upon  which  they  based  the 
opinion  that  appellee's  mentality  had  failed, 
and  that  she  was  not  capable  of  understand- 
ing and  transacting  important  business.  - 

A  tenant  on  the  place  named  Sprouse,  in 
response  to  the  question  whether  appellee 
bad  sufficient  mental  capacity  to  execute  the 
deed,  expressed  the  opinion  that,  if  she  bad 
mind  enough  to  bring  a  suit  to  set  her  deed 
aside,  she  bad  mind  enough  to  make  the  deed. 
Another  tenant  named  Russell  expressed  the 
opinion  that  he  bad  observed  no  change  In 
appellee's  mentality,  and  that  she  had  the 
capacity  to  make  the  deed  or  other  contract. 
He  testified  that  no  one  could  get  along  with 
appellee,  and  be  had  been  unable  to  do  so, 
and  that  she  came  into  the  field  where  be 
was  plowing,  and  stated  that  be  was  tres- 
passing and  ordered  him  out  of  the  field. 

Other  witnesses  who  bad  known  appellee 
for  tarylng  lengths  of  time,  and  who  had 
more  or  less  association  with  her,  expressed 
the  opinion  that  she  was  sane.  Some  of  these 
witnesses  bad  had  opportunity  to  see  and 
observe  appellee  quite  frequently,  while  oth- 


ers based  opinions  upon  observation  so  sligbt 
as  to  carry  but  little  weight. 

The  two  physicians  bad  special  opportuni- 
ties to  observe  appellee;  but,  even  without 
their  testimony,  the  evidence  appears  to  be 
fairly  balanced  on  the  question  of  appellee's 
competency.  The  testimony  of  these  physi- 
cians should,  of  course,  be  considered;  in 
fact,  their  testimony  is  highly  persuasive, 
and  upon  a  consideration  of  the  whole  tes- 
timony we  have  concluded  that  the  finding 
of  the  court  below  is  not  clearly  against  the 
preponderance  of  the  evidence^,  and  the  de- 
cree is  therefore  affirmed. 


HARROWER  V.  INSURANCE  CO.  OF 
NORTH  AMERICA  et  al.     (No.  19.) 

(Supreme  Court  of  Arkansas.    May  31,  1920.) 

1.  Ooatnwta  «s>249(2)— Evidoae*  «B»44i (t)— 
Oral  •greemeatt  aad  aataoedeat  wrltiag* 
merge  la  subsequeat  wrlttea  oontract. 

Oral  agreements  and  antecedent  writinga 
forming  a  part  oi  negotiatioDg  for  a  contract 
become  merged  in  the  gubaequent  written  con- 
tract, and  are  incompetent  for  the  purpose  of 
enlarging  the  scope  of  such  written  contract. 

2.  Evideaee  «3o44l(l3)— laauraaee  «S9|3I(3) 
'—Oral  eeatraot  aierged  la  written  contract. 

Where  insurer  and  insured  entered  into  an 
oral  agreement  for  a  policy  covering  a  term 
of  three  years,  "and  then  from  year  to  year," 
etc,  and  the  insurer  delivered  a  policy  for  one 
year,  which  was  accepted  by  insured  and  the 
premium  paid,  the  policy  executed  and  delivered 
constituted  a  contract  between  the  parties, 
and  the  oral  agreement  was  merged  into  it, 
and  was  incompetent  as  evidence  to  enlarge  the 
scope  of  the  written  contract. 

3.  Frauds,  statute  of  «=>45( I)— Contract  to 
Insure  for  a  year,  providing  for  Issuance  of 
other  policies  for  three  years,  within  statute. 

An  oral  agreement,  at  the  time  a  policy  of 
insurance  wag  issued  for  one  year,  that  other 
policies  should  be  issued  from  year  to  year  for 
three  years,  was  an  agreement  which  was  not 
to  be  performed  within  a  year,  and  was  within 
the  statute  of  frauds  (iQrby's  Dig.  |  3664). 

4.  Frauds,  statute  of  «=9l50(l)— Statute  prop- 
erly raised  by  demurrer. 

Question  as  to  whether  contract  set  sut 
in  petition  was  within  statute  of  frauds  was 
properly  raised  by  demurrer. 

Appeal  from  Circuit  Court,  Tell  County, 
Dardanelle  District ;  A.  B.  Priddy,  Judge. 

Action  by  Mrs.  Lela  H.  Harrower  against 
the  Insurance  Company  of  North  America 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 


4C=>roT  otber  cases  see  same  topic  and  KBY-NUM  BBR  In  aU  Key-Numbered  DlaesU  and  Indexes 
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John  B.  Crownover,  of  Oardanelie,  for  ap- 
pellant 

Mebaffy,  Donbam  &  Mebaffy,  of  Little 
Rock,  for  appellees. 

McCDLLOCH,  0.  J.  Appellant  Institnted 
this  action  in  the  circuit  court  of  Yell  county, 
Dardanelle  district,  to  recover  on  an  alleged 
oral  agreement  between  her  and  the  two  Insur- 
ance companies  sued,  whereby  the  latter 
agreed  to  Insure  her  property,  consisting  of  a 
stock  of  merchandise  and  store  fixtures, 
against  loss  ot  destruction  by  fire.  The  court 
sustained  a  demurrer  to  the  complaint,  and 
rendered  judgment  dismissing  the  complaint, 
from  which  an  appeal  has  been  prosecuted. 

It  la  alleged  In  the  complaint  that  appel- 
lant entered  Into  a  contract  with  the  said 
companies,  acting  through  their  general  agent 
at  Dardanelle,  on  January  28,  1916,  whereby 
it  was  agreed  that  the  companies  should  In- 
sure her  property  "for  the  term  of  three 
years  from  that  date,  and  then  from  year  to 
year  until  such  time  as  she  might  direct  such 
contract  should  cease,  provided  defendants 
continued  the  business  of  writing  fire  insur- 
ance In  said  town  of  Dardanelle  after  said 
term  of  three  years." 

It  Is  further  alleged  that,  pursuant  to  said 
contract,  the  said  companies  Issued  and  deliv- 
ered to  her  a  Joint  policy  for  the  first  year  in 
part  performance  of  the  original  agreement, 
and  that  she  paid  the  premium  for  that  poli- 
cy and  at  that  time  directed  the  agent  to 
write  other  policies  "from  year  to  year  dur- 
ing the  said  three  years  and  to  come  for  die 
premium  money  when  such  policies  were  so 
written,"  and  that  the  said  companies, 
through  their  agent  agreed  to  do  so.  It  Is 
also  alleged  that  the  property  was  destroyed 
by  fire  on  October  8, 1918. 

[1,  2]  It  is  familiar  law  that  prior  oral 
agreements  and  antecedent  writings  forming 
a  part  of  the  negotiations  for  a  contract  be- 
come merged  in  the  subsequent  written  con- 
tract and  are  incompetent  as  evidence  for  the 
purpose  of  enlarging  the  scope  of  such  writ- 
ten contract.  Graves  v.  Bodcaw  Lumber  Co., 
129  Ark.  364,  196  S.  W.  800.  This  applies  to 
the  alleged  oral  agreement  set  forth  in  the 
first  part  of  the  complaint,  for  according  to 
the  allegations  of  the  complaint  the  agree- 
ment was  for  a  policy  covering  the  term  of 
three  years  from  that  time  "and  then  from 
year  to  year,"  etc.,  and  that  the  companies 
issued  and  delivered  a  policy  for  one  year, 
which  was  accepted  by  appellant  and  the 
premium  paid.  The  policy  Issued  and  deliver- 
ed constituted  a  contract  between  the  parties 
and  all  antecedent  negotiations  and  agree- 
ments were  merged  Into  It  Union  National 
Bank,  Oshkosh,  v.  German  Ins.  Ck>.,  71  Fed. 
473,  18  C.  C.  A.  203 ;  Moore  v.  Insurance  Co., 
72  Iowa,  414,  34  N.  W.  183 ;  Commercial  Acci- 
dent Co.  V.  Bates,  176  111.  194,  52  N.  E.  49 ; 


Insurance  Co.  t.  Howry,  96  U.  S.  544,  24  L. 
Ed.  074. 

[3]  The  last  allegation  with  respect  to  the 
agreement  between  the  parties  Isthat  at  the 
time  of  the  issuance  of  the  jwlicy  the  further 
agreement  was  that  other  policies  should  be 
"issued  from  year  to  year  during  the  said 
three  years,"  and  this  contract,  according  to 
the  allegations,  was  not  to  be  performed  with- 
in a  year  from  the  making  thereof  and  was 
within  the  statute  of  frauds.  Klrby's  Digest, 
{  3654.  According  to  the  allegations  of  the 
complaint,  this  contract  was  executory,  and 
was  not  to  take  effect  immediately,  and  was 
not  a  contract  of  insurance,  but  was  one  to 
insure  or  to  issue  a  policy  at  a  future  date. 
A  contract  of  insurance  usually  takes  effect 
immediately,  whereas  a  contract  to  insure  or 
to  Issue  a  policy  tak<jb  effect  at  a  future  date. 
The  distinction  between  the  two  classes  of 
contracts  is  made  clear  In  the  cases  cited  on 
the  brief  of  counsel  for  appellees. 

[4]  The  question  as  to  the  contract  being 
within  the  statute  of  frauds  was  properly 
raised  by  demurrer.  Izard  v.  Connecticut 
Fire  Ins.  Co.,  128  Ark.  433,  194  S.  W.  1032. 

Tte  court  was  therefore  correct  in  sustain- 
ing the  demurrer,  and  the  Judgment  Ui  af- 
firmed. 


FIRST  NAT.  BANK  OF   FORREST  CITY  V. 
N.  R.  MoFALL  &  CO.    (No.  412.) 

(Supreme  Court  of  Arkansas.    May  17,  1920. 
Rehearing  Denied  June  14,  1920.) 

1.  Banks  and  banking  «=»I43(5)— Dishonor  of 
oheok  held  slander  of  business  warranting 
seneral,  without  proof  of  special,  damagos. 

Refusal  of  a  bonk  to  honor  a  merchants' 
or  traders'  check  when  sufficient  funds  are  on 
deposit  constituteB  a  slander  of  the  merchant's 
or  trader's  business,  and  general,  damages  are 
allowed  as  a  matter  of  course,  without  proof  of 
special  damages. 

2.  Banks  and  banking  «=9l43(S)— Damages 
ooacluslvely  presumed  from  wrongful  dis- 
honor of  oiieck. 

Where  a  merchants'  or  traders'  check  is 
wrongfully  dishonored  by  the  bank,  damage  is 
conclusively  presumed,  and  is  not  rebuttable  by 
proof. 

3.  Banks  and  banking  •8=>I43(5)— Mitigation 
of  damages  for  wrongful  dishonor  of  check 
may  be  shown. 

Although  the  presumption  that  a  depositor 
is  substantially  damaged  by  wrongful  dishonor 
of  his  check  is  conclusive,  proof  that  no  injury 
was  sustained  is  nevertheless  admissible  in 
mitigation  of  damages. 

McCulloch,  C.  J.,  dissenting. 

Appeal  from  Circuit  (Jourt,    St    Francis 
County;   J.  M.  Jackson,  Judge. 
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Action  by  N.  R.  McFall  &  Co.  against  tlie 
First  National  Bank  of  Forrest  City.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

R.  J.  Williams  and  Mann,  Bussey  &  Mann, 
all  of  Forrest  City,  for  appellant 
0.  W.  Norton,  of  Forrest  City,  for  appellee. 

HUMPUREiYS,  J.  Appellee,  a  mercantile 
partnership  composed  of  N.  B.  McFall  and 
W.  A.  Scales,  instituted  suit  against  appel- 
lant, an  Incorporated  bank,  in  the  St  Francis 
drcnlt  court,  to  recover  damages  on  account 
of  appellant's  refusal  to  pay  checks  drawn 
by  appellee  on  checking  funds  theretofore 
deposited  by  it  in  said  bank.  This  Is  the 
second  appeal  in  the  case.  The  first  appeal 
appeared  here  under  the  style  of  N.  B.  Mc- 
tall  et  aL  T.  First  National  Bank  of  Forrest 
City,  and  is  reported  in  138  Ark.  370,  211  S. 
W.  919.  The  case  was  reversed  on  tlSe  first 
appeal  and  remanded  for  a  new  trial,  because 
the  trial  court  instructed  the  jury  that  It  was 
incumbent  upon  appellee  to  prove"  actual  dam- 
ages to  Justify  a  recovery  In  excess  of  nomi- 
nal damages.  In  reversing  the  case,  this 
court  laid  down  the  rule  that  merchants' 
and  traders'  checks,  wrongfully  dishonored 
through  mistake  or  otherwise  by  the  bank 
up<H>  which  drawn,  are  entitled  to  recover 
substantial  damages  against  the  bank  dis- 
honoring them,  without  pleading  or  proof  of 
special  injury.  In  other  words,  the  court  an- 
nounced the  doctrine  that  the  law  presumed 
the  wrongful  dishonor  of  merchants'  and 
traders'  checks  substantially  damaged  their 
credit,  for  which  they  could  recover  temper- 
ate or  reasonable  damages.  This  rule  be- 
came the  law  of  the  ease  and  served  as  the 
court's  guide  on  the  retrial  of  the  cause. 

The  only  difference  between  the  testimony 
on  the  former  and  present  appeals  is  that  the 
present  record  reflects  evidence  adduced  by 
appellant  tending  to  show  that  the  credit  of 
appellee  was  not  Injured  by  the  dish^or  of 
the  checks.  Upon  reversal  and  remand,  the 
cause  was  submitted  to  a  jury  uijon  the 
pleadings,  evidence,  and  instructions  of  the 
couri,  conforming  to  the  rule  announced  in 
the  former  appeal,  which  resulted  in  a  ver- 
dict and  judgment  for  $500  against  appellant 
in  favor  of  appellee.  From  the  judgment  an 
appeal  has  been  duly  prosecuted  to  this 
court. 

[1,  2]  It  Is  insisted  by  appellant  that  the 
only  effect  of  the  rule  announced  in  the  for- 
mer appeal  was  to  place  the  burden  xlpoa  ap- 
pellant to  show  that  appellee's  credit  was  not 
Injured,  in  order  to  exempt  it  from  liability 


for  substantial  damages,  and  that,  having 
made  such  affirmative  showing,  it  was  en- 
titled to  an  Instruction  to  the  effect  that  the 
presumption  of  substantial  damages,  result- 
ing trom  the  wrongful  dishonor  of  a  mer- 
chant's or  trader's  check,  could  be  overcome 
by  evidence  showing  to  the  contrary.  Two 
instructions,  Nos.  2  and  '6,  reQ nested  by  ap' 
pellant  and  refused  by  the  court,  were  to 
that  effect  It  Is  urged  that  the  coiurt  com- 
mitted reversible  error  In  refusing  to  give 
them.  One  reason  for  the  rule  allowing  a 
merchant  or  trader  temperate  or  reasonable 
damages  for  the  wrongful  dishonor  of  his 
checks  on  mere  proof  of  his  ctiaracter  of 
business  is  because  it  is  almost  Impossible  to 
prove  special  injury  or  damage.  It  Is  Just 
as  impossible  to  prove  that  no  injury  re- 
sulted as  to  prove  it  did.  For  that  rea- 
son, if  no  other,  the  doctrine  contended 
for  by  appellant  Is  not  sound.  The  wrong- 
ful dishonor  of  a  merchant's  or  trader's 
check  is  a  slander  on  his  business.'  The 
foundation  of  his  business  is  the  credit 
which  is  injured  per  se  by  the  dishonor  of  his 
paper.  So  this  character  of  case  is  akin  to  and 
comes  within  the  category  of  slander  suits  in 
which  general  damages  are  allowed  as  a  mat- 
ter of  course  without  proof  of  special  dam- 
ages. The  necessary  and  natural  consequence 
of  the  dishonor  of  a  merchant's  or  trader's 
check  is  to  substantially  damage  him,  and 
the  conclusive  presumption  indulged  by  the 
law  that  he  is  damaged  is  based  upon  such 
necessary  or  natural  result.  Conclusive  pre- 
sumptions of  law  are  Irrebuttable  by  proof. , 
The  court  did  not  therefore  err  in  refusing 
to  give  appellant's  requests  Nos.  2  and  3. 

[3]  Notwithstanding  the  law  presumes  a 
d^ositor  is  substantially  damaged  by  the 
wrongful  dishonor  of  his  check  and  that  he 
Is  entitled  to  temperate  damages  without 
proof  of  special  damage,  yet  it  is  permissible 
to  make  such  {yroof  in  mitigation  of  damages. 
The  fact  that  such  proof  is  admissible  in  be- 
half of  a  merchant  or  trader  whose  check 
had  been  wrongfully  dishonored  would  sug- 
gest the  right  on  the  part  of  the  bank  dis- 
honoring the  check  to  atllrmatively  show  that 
no  Injury  to  sudi  depositor's  credit  resulted, 
in  mitigation  of  damages,  but  it  could  only  be 
used  in  mitigation  of  damages,  because,  if 
the  rule  were  otherwise,  the  conclusive  pre- 
sumption of  substantial  damages,  Indulged  by 
the  law,  might  be  rendered  nugatory. 

No  error  appearing,  the  judgment  is  af- 
firmed. 

McOUTvLOCH,  C.  J.,  dissents. 
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RUDOLPH  V.  KELLY.     (No.  23.) 
(Supreme  Oonrt  of  Arkansas.    May  31,  1920.) 

1.  Sales  <s=>323— Testimony  properly  exoloded 
as  not  germane  to  issue. 

In  action  to  recover  a  touring  car,  claimed 
by  defendant  to  have  been  purchased  by  him 
with  a  deed  to  certain  land,  testimony  for 
plaintiff  as  to  the  value  of  the  land,  and  that 
at  the  time  the  witness  traded  it  to  defendant 
for  defendant's  automobile,  which  defendant 
had  been  trying  to  induce  plaintiff  to  accept  in 
exchange  for  his  car,  defendant  represented 
that  he  had  the  right  to  sell  the  car,  etc.,  held 
pr<^erly  excluded,  as  not  germane  to  issue. 

2.  Pleading  <3=>36 (2)— Plaintiff  cannot  claim  no 
sale  to  defendant,  while  claiming  a  sale  ef- 
fected by  false  representations. 

In  action  to  recover  automobile,  claimed 
by  defendant  to  have  been  bought  by  him  with 
a  deed,  plaintiff  will  not  be  heard  to  say  in  one 
breath,  that  he  did  not  sell  the  car  to  defend- 
ant, and  in  the  next  breath  that,  if  he  did  sell 
it,  defendant  made  false  representations. 

Appeal  from  Clpcult  Court,  Clark  County ; 
George  R.  Haynie,  Judge. 

Action  by  Irvin  H.  Rudolph  against  J.  E. 
Kelly.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

McMillan  &  McMillan,  of  Arkadelphia,  for 
appellant. 

W.  H.  Mlzell,  of  Arkadelphia,  and  D.  D. 
Glover,  of  Malvern,  for  appellee. 

WOOD,  J.  This  action  was  brought  by 
the  appellant  against  the  appellee  to  recover 
the  possession  of  a  Ford  touring  car.  The 
appellant  alleged  that  he  was  the  owner  and 
entitled  to  the  Immediate  possession  of  the 
car ;  that  It  was  worth  $500;  that  the  appel- 
lee upon  demand  of  appellant  refused  to  sur- 
render the  same.  The  appedllee  denied  the 
allegations  of  the  complaint,  and  alleged  that 
he  had  been  damaged  by  the  wrongful  bring- 
ing of  the  suit  In  the  sum  of  (500,  for  which 
he  asked  judgment 

The  facts,  which  the  testimony  on  behalf 
of  the  appellee  tended  to  show,  are  substan* 
tlally  as  follows:  Appellant  was  a  dealer 
in  automobilee.  The  appellee  owned  a  Chev- 
rolet car,  and  proposed  to  the  appellant  to 
trade  him  the  same  for  a  Ford.  This  the  ap- 
pellant refused.  The  appellee  gave  his  Chev- 
rolet and  the  sum  of  $50  to  Charlie  Allen 
for  a  40-8cre  tract  of  land  near  Arkaddphia, 
Ark.  While  the  appellee  was  negotiating  for 
this  land,  the  appellant  told  him  that,  if  he 
could  make  the  deal  with  Allen  for  the  land, 
appellant  would  give  the  appellee  the  Ford 
car  for  the  land.  After  the  appellee  had 
bought  the  land,  he  and  his  wife  made  the 
deed  to  the  appellant.  While  appellee  was 
negotiating  for  the  land,  the  appellant  told 


appellee  that  he  was  going  away,  and  that 
appellee  could  make  the  deed  and  deliver  It 
to  appellant's  agent,  Thompson,  who  was  au- 
thorized to  receive  It.  The  appellee  deliver- 
ed the  deed  to  appellant's  agmt,  .who  deliv- 
ered to  appellee  the  Ford  car. 

The  facts,  which  the  testimony  on  behalf 
of  the  appellant  tended  to  show,  are  sub- 
stantially as  follows:  When  appellee  pro- 
posed to  trade  appellant  40  acres  of  land  for 
appellant's  Ford  car,  appellant  told  appellee 
that  he  might  make  the  trade  If  the  land  was 
all  right  Appellee  said  It  was  a  404icre 
tract  of  good  land ;  that  the  timber  bad  nev- 
er been  cut  over,  and  he  thought  It  was 
worth  $400.  Appellant  let  appellee  have  the 
car  in  controversy,  to  deliver  appellee's  Chev- 
rolet, which  appellee  had  traded  for  the  land. 
Appellee  never  brought  the  car  t>ack.  Appel- 
lant was  to  get  a  note  secured  by  the  lahd 
and  a  Ford  car.  Appellant  had  never  seoa 
the  land  at  the  time  he  agreed  to  take  same 
In  trade  for  the  car.  The  appellant  did  not 
trade  the  car  for  the  land.  Appellee  did  not 
make  the  deed  to  the  appellant  before  he  (ap- 
pellee) took  possession  of  the  car.  Appdlee 
bad  the  car  In  his  possession,  wliich  appellant 
had  loaned  him,  and  when  appellant  got  back 
from  Hot  Springs  he  found  that  appellee  had 
left  the  deed  with  appellant's  agent,  Thomp- 
son. Appellant  denied  that  he  had  Instructed 
his  agent,  Thompson,  to  deliver  the  car  and 
accept  the  deed  in  his  absence. 

Appellant  testified  that  the  car  In  contro- 
versy was  taken  in  on  trade  for  a  Dodge  car 
from  one  Brewer;  the  understanding  being 
that  he,  appellant,  or  Brewer,  had  the  right 
to  dispose  of  It  for  $500,  the  amount  of  the 
balance  Brewer  owed  on  the  Dodge  car. 
The'  effect  of  appellant's  testimony  was  that 
he  did  not  own  the  car  In  controversy  at  the 
time  he  loaned  the  same  to  the  ai^ellee ;  that 
it  was  only  left  with  him  by  Brewer  to  se- 
cure appellant  in  the  sum  of  $500,  for  the 
balance  of  the  purchase  money  due  him  from 
Brewer  for  a  Dodge  car,  which  either  he  or 
Brewef  had  the  right  to  sell;  that  appellant 
loaned  the  car  In  controversy  to  the  appel- 
lee; that  appellant  was  contemplating  a 
trade  of  the  car  with  the  appellee  for  40 
acres  of  land,  provided  the  appellee  obtained 
the  land,  but  that  the  trade  between  the  ap- 
pellant and  appellee  had  not  been  consum- 
mated at  the  time  appellant  left  for  Hot 
Springs.  The  trade  between  appellant  and 
appellee,  according  to  appellant's  version, 
was  that  he  was  to  sell  appellee  the  car  for 
$500  and  take  the  appellee's  note  for  same 
secured  by  the  land  and  the  car. 

The  appellant  offered  to  prove  by  Charlie 
Adams  the  value  of  the  land  which  ai^>el- 
lant  sold  to  the  appellee.  The  court  refused 
to  admit  this  testimony,  to  which  ruling  the 
appellant  excepted.     The  appellant  further 
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offered  to  show  by  witness  AUea  tbat,  at  the 
time  he  traded  the  land  to  the  appellee  for 
the  CheTTolet  car,  appellee  represented  that 
he  had  the  right  to  sell  tJie  Chevrolet;  that 
at  that  time  one  Dr.  Hoore  held  a  $75  own^ 
ershlp  note  against  the  car  which  appellee 
traded  to  Allen  for  the  land. 

The  court  refused  to  allow  this  testimony, 
to  which  ruling  the  appellant  duly  excepted. 
The  trial  resulted  In  a  verdict  and  judg- 
m«it  In  favor  oi  the  appellee.  From  that 
Judgment  Is  this  appeaL 

[1]  The  court  did  not  err  in  Its  rulings. 
The  offered  testimony  was  not  germane  to 
the  Issue  between  the  appellant  and  the  ap- 
pellee. The  offered  testimony  related  to  is- 
sues  that  were  entirely  coIlateraL  The  clear- 
cut  Issue  between  the  appellant  and  the  ap- 
pellee, as  set  forth  by  the  pleadings  and  the 
testimony  of  the  parties,  respectively,  Is 
whether  or  not  the  appellant  had  sold  the 
automobile  in  controversy  to  the  appellee  for 
the  tract  of  land  conveyed  by  the  appellee 
to  appellant.  Appellant  set  up  in  his  com> 
plaint  that  he  was  the  owner  and  entitled  to 
Immediate  possession  of  the  automobile.  He 
grounded  his  ownership  and  right  to  posses- 
sion on  the  following  testimony: 

"The  trade  was  I  was  to  get  a  note  secured 
by  the  land  and  the  Ford  car.  I  loaned  him 
the  car  to~go  make  the  trade  with  Mr.  Allen 
and  deliver  the  Chevrolet  to  Mr.  Allen." 

In  his  rebuttal  testimony,  the  appellant 
again  stated: 

"The  trade  is  like  I  stated  it  was  in  my 
orisinal  statement.  I  did  not  trade  the-  car 
for  the  piece  of  land." 

On  the  other  liand,  appellee  denied  that 
the  appellant  was  the  owner  of  the  car,  and 
testified  in  part: 

"I  traded  my  land  for  the  car.  I  got  the  land 
from  Charlie  Allen.  Traded  Allen  a  Chevrolet' 
car,  and  Allen  made  me  a  deed  to  the  land.  It 
was  a  fractional  40,  but  the  same  land  traded 
to  me  by  Allen  was  traded  to  Rudolph.  We 
made  an  even  trade,  the  land  for  the  car." 

[2]  The  api)eUant  will  not  be  heard  to  say, 
in  one  breath,  "I  did  not  sell  the  car,"  and 
In  the  next  breath,  "But,  if  I  did  sell  it,  the 
appellee  made  false  representations  which 
caused  me  to  do  so,  and  the  appellee  conse- 
quently had  no  title  to  the  land  which  he 
gave  me  in  consideration  for  the  automo- 
bile" A  party  will  not  be  allowed  in  this 
manner  to  play  fast  and  loose  in  a  lawsuit 
The  positions  which  appellant  thus  asks  the 
court  to  allow  him  to  assume  in  this  litiga- 
tion were  wholly  Inconsistent  with  each 
other.  Furthermore,  even  if  the  appellant 
bad  set  up  that  there  was  a  sale  of  the  auto- 
mobile, and  that  the  consideration  therefor 
bad  failed  on  account  of  the  deceit  and 
fraud  of  the  appellee,  there  is  no  testimony 
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whatever  in  the  record  to  sustain  such  con- 
tention. There  is  no  testimony  to  prove  that 
if  the  sale  was  made,  which  was  asserted  by 
the  appellee  and  denied  by  the  appellant, 
the  consideration  failed  because  the  appellee 
had  no  title  to  the  land.  On  the  contrary, 
the  undisputed  evidence  shows  that  his  title 
to  the  land  was  complete. 

The  issue,  and  the  only  issue,  between  the 
appellant  and  the  appellee,  was  submitted  to 
the  Jury  under  correct  Instructions.  There 
was  evidence  to  sustain  the  verdict 

Affirmed. 


HUGHES  V.    6ARDNER.      (No.  20.) 

(Supreme  Court  of  Arkansas.    May  31,  1920.) 

i.  Appeal  aid  arror  «=>I097(I)— Daolaratloiis 
of  law  OS  first  appeal  oootrolling  on  second. 
On  a  aecond  appeal  where  the  issues  and 
facts  are  the  same  as  on  the  first  appeal,  what 
was  declared  as  the  law  on  the  first  appeal 
must  control. 

2.  Bills  and  notes  «=9485— Noto  presumed  gen- 
nine,  anif  bnrdoi  on  dofondait  In  absonee  of 
denial  by  affidavit 

Kirby's  Dig.  {  8108,  authorising  a  writing 
purporting  to  have  been  executed  by  a  party 
and  referred  to  in  and  filed  with  a  pleading, 
to  be  read  as  genuine  against  such  party,  un- 
less he  denies  its  gennineness  by  affidavit  be* 
fore  trial,  allows  note  sued  on  in  absence  of 
such  affidavit,  to  be  introduced  without  formal 
proof  of  execution  and  with  presumption  of 
its  genuineness,  casting  on  defendant  the  bur- 
den of  proving  it  not  genuine. 

3.  BHI«  and  notes  «»537(2)— fisnuinoness  of 
signature  for  Jury  on  oonflloting  evidenco. 

iSenuineness  of  defendant's  signature  to 
note  sued  on  is  for  Uie  jury,  there  being  not 
only  the  prennrnption  of  genuineness  under  Kir- 
by's Dig.  8  310S,  because  of  defendant's  fail- 
ure to  file  affidavit  of  denial,  but  there  being 
introduced  for  comparison  a  recorded  mortgage 
purporting,  and  testified  by  plaintiff,  to  have 
been  executed  by  defendant,  though  opposed  to 
this  is  the  testimony  of  defendant  and  others 
that  the  signature  to  the  note  is  not  hers. 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty ;    W.  A.  Dickson,  Judge. 

Action  by  John  Gardner  against  Pearl 
Hughes.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

W.  N.  Ivie,  of  Rogers,  for  appellant. 
Rice  &  Rice,  of  Bentonvllle,  for  appellee. 

WOOD,  J.  This  action  was  brought  by 
the  appellee  against  the  appellant.  The  ac- 
tion was  grounded  on  a  promissory  note  dat- 
ed June  23,  1913,  purporting  to  have  been 
executed  by  R  R.  Hughes  and  appellant, 
Pearl  Hughes,  to  the  appellee  for  the  sum 
of  $500. 
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In  defense  of  the  action  appellant  set  up 
non  est  factum  and  corertur& 

This  Is  the  second  appeal  In  this  case. 
Gardner  v.  Hughes,  136  Ark.  382,  206  8.  W. 
678. 

[1]  The  Issues  here  are  the  same  as  they 
were  on  the  former  appeal.  Therefore,  un- 
less there  has  been  some  substantial  change 
in  the  facts,  what  was  declared  as  the  law 
on  the  former  appeal  must  control  now  tm- 
der  the  familiar  doctrine  of  the  law  of  the 
case.  Hartford  Fire  Ins.  Co.  v.  Enoch,  79 
Arls.  475,  96  S.  W.  393;  Morgan  Engineer- 
ing Co.  T.  Cache  River  Drainage  Dlst.,  122 
Ark.  491,  184  S.  W.  57;  Carter  t.  Younger, 
123  Ark.  266,  18^  S.  W.  435;  U.  S.  Annuity 
&  Life  Ins.  Co.  v.  Peak,  129  Ark.  60,  195  S. 
W.  392,  1  A.  liu  R.  1259. 

On  the  former  appeal  the  court  directed  a 
verdict  in-  faror  of  Pearl  Hughes.  On  the 
issue  of  non  est  factum,  under  the  facts  de- 
veloped in  the  former  appeal,  we  said : 

"If  the  undisputed  evidence  showed  that  ap- 
pellee did  not  sign  the  note,  it  was  proper  for 
the  court  to  sustain  her  plea  of  non  est  factum 
by  directed  verdict.  Under  the  state  of  plead- 
ings, the  note  itself  is  introduced,  and  her  sig- 
nature is  prima  fade  genuine.  •  •  *  Her 
subsequent  denial  thereof  raised  a  question  of 
disputed  fact,  which  could  only  be  determined 
by  the  jury." 

Mrs.  Hughes  testified  on  the  former  trial 
as  she  did  at  the  last  trial  that  she  did  not 
sign  the  note.  On  the  former  appeal  we  held 
that  her  testimony  did  not  overcome  the 
prima  facie  genuineness  of  the  note  under 
the  state  of  the  pleadings,  and  that  it  was 
still  a  question  for  the  jury  as  to  whether 
the  note  was  genuine. 

On  this  Issue,  if  there  were  no  other  testi- 
mony in  the  present  record  than  that  of 
Mks.  Hughes,  this  court  under  the  rule  of 
law  of  the  case  would  be  bound  by  its  for- 
mer announcement,  even  though  such  an- 
nouncement was  erroneous. 

On  the  last  trial,  Mrs.  Could,  the  mother 
of  Mrs.  Hughes,  testified  that  she  was  famil- 
iar with  the  latter's  handwriting,  and  that 
the  signature  on  the  note  in  controversy 
was  not  that  of  Mrs.  Hughes.  B.  G.  Sharp, 
cashier  of  the  Farmers'  State  Bank  in  Rog- 
ers, testified  that  he  had  in  his  possession 
checks  signed  by  Mrs.  Hughes  and  Icnew 
her  signature,  and  that  be  did  not  believe 
that  the  signature  on  the  note  was  that  of 
Mrs.  Hughes. 

[2]  SecUon  3108  of  Kirby's  Digest  pro- 
vides: 

"Where  a  writing  purporting  to  have  been 
executed  by  one  of  the  parties  is  referred  to  in, 
and  filed  with,  a  pleading,  it  may  be  read  as 
genuine  against  cuch  party,  unless  he  denies 
its  genuineness  by  affidavit  before  the  trial  is 
begun." 

This  is  a  rule  for  the  production  of  evi- 
dence which  relieves  the  plaintiff,  who  sues 


on  a  writing  purporting  to  have  been  exe- 
cuted by  the  defendant,  of  the  burden  of 
proving  the  genuineness  of  the  writing  be- 
fore its  introduction  as  evidence  where  the 
defendant  by  affidavit  has  not  denied  the 
genuineness  of  the  writing  before  the  trial 
is  begun.  But  in  the  absence  of  this  statute 
the  plaintiff  would  have  the  burden  of  show- 
ing the  genuineness  of  the  writing  before  he 
could  introduce  the  same  in  evidence.  The 
purpose  of  the  statute,  however,  was  only  to 
permit  the  reading  or  introduction  of  the 
writing  without  formal  proof  of  its  execu- 
tion and  to  make  it  prima  fade  genuine. 
Where  the  defendant  has  not  complied  with 
this  statute,  the  plaintiff  may  introduce  and 
read  the  writing  on  which  his  action  is 
founded,  and  under  the  statute  the  presump- 
tion 'is  that  it  is  genuine.  The  burden  is 
then  cast  upon  the  defendant,  if  be  would 
defeat  the  action,  to  prove  that  the  writing 
is  not  genuine. 

In  other  words,  a  failure  upon  the  part  of 
the  defendant  to  comply  with  the  statute 
raises  the  iufer.'ince  or  presumption  of  law 
that  the  writing  on  which  he  is  sued  and 
purporting  to  be  signed  by  him  is  genuine, 
and,  having  failed  to  file  the  aflldavit  pro- 
vided by  the  statute,  the  burden  is  cast  on 
liim  to  show  that  it  Is  not  genuine. 

The  rule  applicable  to  such  presumptions 
is  announced  m  16  Oya  1073,  as  follows: 

"A  presumption  of  law  is  a  rule  of  law  an- 
nouncing a  definite  probative  weight  attached 
by  jurisprudence  to  a  proposition  of  logic.  It 
is  an  assumption  made  by  the  law  that  a  strong 
inference  of  fact  is  prhna  facie  correct,  and 
win,  therefore,  sustain  the  burden  of  evidence, 
until  conflicting  facts  on  the  point  are  shown. 
When  such  evidence  is  introduced,  tlie  assump- 
tion of  law  is  functus  officio  and  drops  out  of 
sight.  The  inference  of  fact  wliich  has-  been 
assumed  to  be  correct  continues  to  have  its  log- 
ical weight  in  the  case." 

[3]  Learned  counsel  for  appellant  con- 
tends that,  under  the  above  rule,  the  pre- 
sumption that  the  itote  is  genuine  has  been 
overcome  by  th.j  testimony  of  appellant  and 
her  two  corroborating  witnesses  that  the 
signature  is  not  appellant's.  But  we  are  not 
called  to  determine  whether  the  testimony 
thus  produced  by  appellant  Is  sufficient  to 
overcome  the  prima  facie  genuineness  of 
the  note  raised  by  the  failure  of  appellant 
to  comply  with  the  statute,  for  the  reason 
that  appellee  did  not  rest  upon  the  statutory 
presumption.  Appellee  introduced  in  evi- 
dence a  mortgage  which  purported  to  be 
signed  by  appellant  and  duly  acknowledged 
by  her.  This  mortgage  was  recorded.  Coun- 
sel for  appellant  objected  to  the  Introduc- 
tion of  the  mortgage  on  the  ground  that  it 
was  not  the  basis  of  the  suit  and  had  not 
been  filed  with  any  pleading  in  the  case,  and 
was  therefore  not  a  paper  that  could  be  used 
In  evidence  for  the  purpose  of  comparing  the 
signature  thereon  with  the  signature  on  the 
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note  to  prove  the  goraiieness  of  the  latter. 
The  court  overmled  the  objection  and  per- 
mitted the  appellee  to  introduce  the  mort- 
sase. 

Counsel  for  appellant  says  in  bis  brief 
that  the  signing  and  executicm  of  the  mort- 
gage was  denied  nnder  oath,  and  that  this 
mortgage  was  clearly  inadmissible  nnder 
the  doctrine  announced  by  this  court  in  MUl-> 
er  r.  Jones,  Adm'r,  .S2  Ark.  837,  where  we 
held  (quoting  syllabus): 

"Proof  of  bandwritiiig  may  b«  made  by  com- 
parUon,  by  the  jury,  of  the  writing  to  be  prov- 
en with  other  writings,  admitted  to  be  genuine, 
already  in  the  case;  hot  a  comparison  by  writ- 
ings not  already  in  the  case,  is  not  admissible." 

Now  when  the  mortgage  was  offered  and 
Introduced  in  evidence  appellant  did  not  ob- 
ject to  its  Introduction  on  the  ground  that 
it  was  not  signed  by  her,  but  only  on  the 
ground  that  "it  is  not  sued  on  in  this  case, 
and  is  not  a  paper  belonging  to  or  filed  with 
any  pleading  in  the  suit."  Besides,  as  we 
construe  the  record,  abstracted  by  appellant, 
the  execution  of  the  mortgage  by  appellant 
was  not  disputed  when  appellee  was  seeking 
to  prove  that  the  signature  to  the  note  was 
made  by  the  same  person  who  signed  the 
mortgage. 

The  record  shows  the  following  on  the 
redirect  examination  of  witness  Sharp  by 
the  appellee: 

Q.  Now,  I  will  ask  yon  to  take  these  two 
signatures  and  this  signatare  to  the  mortgage 
introduced.  The  signature  of  Pearl  Hughes  to 
the  mortgage  and  the  signature  on  that  note, 
and  tell  the  jury  whether  they  are  the  same. 

Counsel  for  Defendant,  W.  N.  Ivie:  I  object 
to  that.  In  the  first  place,  there  is  no  contest 
or  dispnte  about  these  two  signatures. 

The  Court:  Ton  admit  they  arfe  by  the  same 
party? 

Counsel  for  Defendant,  W.  N.  Ivie:  We  do 
not  admit  that  they  are  ^e  same  party,  bat 
we  deny  signing  either  note  or  mortgage.  It 
is  not  disputed. 

The  Court:  If  you  do  not  dispute  it,  there  is 
BO  use  of  going  into  it. 

C<winsel  tor  Defendant,  W.  N.  Ivie:  We  do 
not  dispute  it 

Counsel  for  Plaintilf,  C.  M.  Rice:  Let  the 
record  show  it,  then,  that  there  la  no  diQ>ute. 

The  Court:  All  right. 

The  above  examination  concluded  the  tes- 
timony on  behalf  of  the  appellee.  The  ap- 
pdlee  testified,  at  the  time  the  mortgage 
was  Introduced,  that  they  (E.  B.  and  Pearl 
Hughes)  executed  and  delivered  to  him  the 
mortgage  to  secure  thf  note,  and  appellee's 
counsel  then  announced  that  the  purpose  of 
introducing  the  mortgage  was  to  compare 
the  signatures.  Therefore  the  manifest 
purpose  of  the  above  examination  of  witness 
Sbiarp  was  to  show,  by  comparison  of  the 
signature  to  the  note  which  was  in  dispute, 
with  the  signature  to  the  mortgage,  the  exe- 
cution of  which  bg  appellant  had  been  prov- 


ed and  was  not  in  dispnte,  that  appellant 
had  signed  the  note  as  well  as  the  mortgage. 
The  court  evidently  so  understood  It,  and 
obviously  counsel  for  appellant  so  under- 
stood it  If  counsel  wished  to  object  to  the 
mortgage  on  the  ground  that  appellant  had 
not  signed  same,  theu  was  the  time  for  him 
to  speak  and  let  the  court  know  that  be  made 
this  additional  objection  to  the  mortgage  as 
evidence.  True,  the  appellant  testified  that 
she  "signed  neither  one  of  them."  But  even 
at  that  time  appellant  did  not  ask  to  have 
the  mortgage  excluded,  on  the  ground  that 
it  bad  not  been  signed  by  her. 

We  conclude  therefore  that  the  court  did 
not  err  in  admitting  the  mortgage  in  evi- 
dence for  the  purpose  indicated.  This  mort- 
gage and  the  admission  of  appellant's  coun- 
sel in  <^>en  court  In  connection  therewith, 
to  the  effect  that  there  was  no  dispute  that 
the  signature  to  the  note  was  by  the  same 
party  who  signed  the  mortgage,  were  most 
cogent  facts  before  the  jury  on  the  last  trial 
that  they  did  not  have  before  than  on  the 
first 

In  the  case  of  MUler  v.  Joaes,  supra,  pa- 
pers that  were  not  in  evidence  and  that  had 
been  excluded  were  handed  to  the  Jury  for 
the  comparison  of  signatures  on  papers  that 
were  in  evidence  in  the  case,  and  we  held 
that- 
'll was  error  •  •  *  to  allow  the  papers 
not  in  the  case  to  be  handed  to  the  jury  for  a 
comparison  with  those  read  in  evidence." 

That  case  has  no  application  for  the  rea- 
son that  here  the  mortgage  was  read  in  evi- 
dence and  was  a  paper  in  the  case. 

Concerning  the  issue  of  coverture  on  the 
former  appeal,  we  said: 

"There  a  substantial  proof  in  the  case  tend- 
ing to  show  that  the  money  was  loaned  to  ap- 
pellee on  the  statement  that  it  was  to  be  used 
for  the  purpose  of  going  East  to  look  after 
her  separate  property.  If  her  signature  was 
genuine,  a  question  for  the  Jury  to  determine, 
then  the  proof  tended  to  show  that  appellee 
armed  her  husband  with  a  negotiable  instru- 
ment to  raise  money  for  her  personal  benefit 
and  she  would  be  bound  by  the  statement  of  her 
agent,  thus  authorized  to  raise  money  for  her, 
to  the  effect  that  money  was  wanted  for  her 
personal  benefit.  Appellee's  denial  that  the 
money  was  borrowed  for  her  personal  benefit 
or  timt  of  her  separate  property  raised  a  ques- 
tion of  fact  for  the  jury  to  determine." 

On  the  issue  of  coverture  the  facts  devel- 
oped at  the  last  trial  are  substantially  the 
same  as  they  were  in  the  first  trial.  In  all 
essential  particulars  there  is  no  material 
difference. .  Hence  what  was  said  on  this 
issue  on  the  former  appeal  is  controlling. 
Hartford  Fire  Ins.  Co.  v.  Enoch,  supra;  Ins. 
Co.  V.  Peak,  supra. 

The  court  did  not  err  in  refusing  to  take 
the  issue  at  non.eat  factum  and  coverture 
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from  the  Jury.  These  Issues  were  submitted 
under  correct  instructicHis. 

Appellant,  as  one  of  the  grounds  of  her 
motl<x)  for  new  trial,  cballengea  the  int^rl- 
ty  of  the  verdict  on  account  of  alleged  mis- 
conduct, of  one  of  the  Jurors  as  set  forth  In 
an  affidavit  attached  to  the  motion.  It  could 
serve  no  useful  purpose  to  set  out  and  com- 
ment upon  the  contents  of  the  affidavit.  It 
suffices  to  say  that  we  have  considered  the 
same  and  find  that'  the  trial  court  did  not 
err  In  refusing  to  set  aside  the  verdict  be- 
cause of  alleged  misconduct  of  one  ot  the 
Jurors. 

There  Is  no  reversible  error. 

The  Judgment  Is  therefore  affirmed. 


LIfiHTLE  V.  SCHMIDT  et  al.     (No.  29.) 

(Supreme  Court  of  Arkansas.    May  31,  1920.) 

Lis  pendens  «=325(l)  —  Pnrohaser  In  unen- 
forceable parol  contract  made  prior  to  no- 
tice of  suit  Involving  title  held  bound  by  no- 
tice. 
Where  suit  for  specific  performance  of  a 
written  contract  was  instituted  by  a  buyer  of 
land  before  the  seller's  deed  to  a  third  person 
pursuant  to  an  earlier  parol  contract  of  sale 
was   delivered,    and    before    the    third    person 
had  paid  any  part  of  the  purchase  money  or 
liad  taken  possession,  the  third  person's  con- 
tract was  unenforceable,  and  he  was  therefore 
affected  by  the  boyer's  lis  pendens  filed  under 
Kirby's  Dig.  {  5149. 

AK)eal  from  White  Chancery  Ck>nrt;  John 
B.  Martineau,  Chancellor. 

Suit  by  J.  E.  Lightle  against  Sidney  W. 
Schmidt,  wherein  J.  S.  Booth  Intervened. 
From  decree  dismissing  the  complaint,  plain- 
tiff appeals.    Reversed,  and  cause  remanded. 

On  the  10th  day  of  May,  1919,  J.  E.  Lightle 
brought  suit  In  equity  against  Sidney  W. 
Schmidt  to  enforce  the  specific  performance 
of  a  written  contract  for  the  sale  of  a  tract 
ot  land  In  White  county.  Ark.,  and  a  lis 
pendens  notice  was  filed  under  the  provisions 
of  section  5149  of  Kirby's  Digest. 

J.  S.  Booth  filed  an  Intervention  and  claim- 
ed to  be  an  Innocent  purchaser  for  value  of 
the  land  In  controversy. 

It  appears  from  the  record  that  the  duly 
authorized  agent  of  Sidney  W.  Schmidt  en- 
tered Into  a  written  contract  with  J.  E.  Ligh- 
tle to  convey  to  him  the  land  in  controversy, 
and,  it  being  conceded  that  the  contract  was 
binding  upon  Schmidt,  it  Is  not  necessary  to 
set  It  out  In  the  statement  of  facts. 

Another  agent  of  Schmidt  entered  Into  a 
verbal  contract  with  J.  S.  Booth  for  the  sale 
of  the  land  in  controversy  to  him.  A  deed 
was  forwarded  to  Schmidt  for  execution  and 


was  received  and  executed  by  Schmidt  on 
May  17,  1919.  Schmidt,  after  executing  the 
deed,  held  it  for  a  few  days  to  see  If  bis  oth- 
er agent  would  not  get  a  greater  price  for  the 
land.  Schmidt  was  notified  by  telegram  that 
J.  E.  Ughtle,  on  the  19th  of  May,  1919,  had 
filed  a  suit  for  specific  performance  of  the 
contract  for  the  sale  of  the  land  made  .with 
him.  The  parol  contract  between  the  agent 
of  Schmidt  and  J.  S.  Booth  for  the  sale  of  the 
land  In  controversy  was  made  on  May  15, 
1919.  Under  its  terms  the  cashier  of  a  bank 
was  directed  to  pay  the  purchase  money  when 
the  deed  and  abstract  of  title  was  delivered 
to  it.  Booth  did  not  enter  into  possession  of 
the -land  and  was  notified  of  the  suit  by  Ligh- 
tle for  a  specific  performance  before  the  deed 
was  delivered  to  the  bank. 

The  complaint  of  the  plaintiff  was  dismiss- 
ed for  want  of  equity,  and  the  case  Is  here  on 
appeal. 

Brundldge  &  Neelly,  of  Searcy,  for  appel- 
lant. 

Miller  &  Tingling  and  Eugene  Cypert,  all  of 
Searcy,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
It  Is  conceded  that  the  contract  between  Ligh- 
tle and  Schmidt  was  one  that  the  former 
might  enforce  In  a  suit  for  specific  perform- 
ance if  Booth  was  bound  by  the  lis  pendens 
notice  filed  when  the  suit  was  instituted.  In 
Marshall  v.  Whatley,  136  Ga.  805,  72  S.  E.  244, 
36  L.  R.  A.  (N.  S.)  552,  It  was  held  that  a  suit 
for  the  specific  performance  of  a  contract  .for 
the  sale  of  real  estate  is  within  the  rule  as  to 
Us  pendens,  and  that  one  who  acquires  an  In- 
terest in  the  property  pending  the  suit  from  a 
party  thereto  Is  bound  by  the  result  of  the 
suit.  Several  decisions  from  courts  of  last 
resort  of  other  states  are  cited  in  support  of 
the  rule.  The  doctrine  of  lis  pendens  is 
founded  on  public  policy  and  has  been  long 
adhered  to  as  essential  to  the  due  adminis- 
tration of  Justice  in  order  that  an  end  may  be 
put  to  litigation.  Bailey  v.  Ford,  132  Ark. 
208,  200  S.  W.  797. 

Counsel  for  Booth  seek  to  uphold  the  decree 
upon  the  principles  announced  In  Moulton  v. 
Kolodzlk,  97  Minn.  423,  107  N.  W.  154,  7  Ann, 
Cas.  1090,  and  Parks  v.  Smoot,  105  Ky.  63, 
48  S.  W.  146,  In  which  it  Is  held  that  a  per- 
son who  enters  into  an  executory  contract  for 
the  purchase  of  land,  prior  to  the  Institution 
of  a  suit  involving  the  title  thereto,  acquires 
an  interest  in  the  land  and  may  after  such 
suit  is  brought  pny  the  purcliase  money  and 
receive  a  deed  to  the  Ijind  unaffected  by  the 
rule  of  Us  pendens.  Those  cases,  however, 
have  no  application  to  the  facts  In  the  pres- 
ent case.  In  each  of  those  cases  the  execu- 
tory contract  of  sale  was  binding  and  enforce^ 
able  in  equity.  It  is  true  that  in  the  latter 
case  the  contract  of  sale  was  a  parol  one,  but 
the  purchaser  had  entered  Into  the  possession 
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of  the  land  and  was  entitled  to  a  8i)eclflc  per- 
formance of  his  contract.  Here  the  snlt  by 
Tjlghtle  for  spedflc  performance  was  Instltat- 
ed  before  the  deed  to  Booth  was  delivered 
and  before  Booth  had  paid  any  part  of  the 
purchase  money.  'Neither  had  Booth  entered 
Inito  the  possession  of  the  land.  Hence  he 
was  not  entitled  to  a  specific  performance  of 
his  contract  Before  the  rights  of  i>artieB 
completing  a  parol  contract  for  the  sale  of 
lands  pending  litigation  will  be  protected,  It 
must  appear  that  the  Interest  under  the  ex- 
ecutory agreement  la  capable  of  being  en- 
forced. Rooney  t.  Michael,  84  Ala.  685,  4 
Sonth.  421.  In  order  that  the  Interest  ac- 
quired by  Booth  may  be  effectual  against  the 
rule  of  lis  jpendens,  his  contract  must  be  en- 
forceable. Gibler  et  al.  v.  Trimble,  14  Ohio, 
323,  and  Clarkson  v.  Morgan's  Devisees,  0  B. 
Mon.  (Ky.)  441. 

As  we  have  already  seen,  the  contract 
with  Booth  was  not  obligatory  on  the  parties 
and  oonld  not  have  been  enforced.  Therefore 
he  was  affected  by  the  lis  pendens  notice  in 
the  suit  for  specific  performance  by  Llgbtle 
against  Schmidt. 

It  follows  that  the  chancery  conrt  erred  In 
dismissing  the  complaint  of  the  plaintiff  for 
want  of  equity.  For  that  error  the  decree 
must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  the 
principles  of  equity  and  not  inconsistent  with 
this  opinion. 


MITCHELL  V.  REDU8. 
(Supreme  Court  of  Arkansas. 


(NO.  32.) 
May  81,  1920.) 

1.  SpecMc  performafloe  ^=>55— Contraot  held 
unenforcuble  oa  aceonnt  of  aoreenent  to 
stifle  prosecution. 

Where  plaintiff  was  placed  In  possession  of 
defendant's  property  under  promise  to  convey 
It  to  her  either  on  condition  she  would  not 
prosecnte  defendant  for  carnal  abase  of  her 
daughter,  or  sue  him  for  damages,  or  else  un- 
der a  voluntary  oral  gift,  a  court  of  equity  will 
not  enforce  specific  performance,  on'  account 
ot  the  illegality. 

2.  SpMlfie  performance  «=>47— Bettarmciits  on 
property  given  orally  held  too  slight  to  sup- 
port speciflo  porformaaee. 

Bepalrs  costing  $2  or  f3,  made  by  plain- 
tiff on  the  roof  of  property  orally  given  her 
by  defendant,  were  betterments  too  inconse- 
quential to  be  classed  as  valuable  and  perma- 
nent to  entitle  her  to  specific  performance  of 
defendant's  agreement  to  convey. 

Appeal  from  Pulaski  Chancery  Court; 
John  B.  Mattineau,  Chancellor. 

Suit  by  I/uevlna  Mitchell  against  L.  W. 
Bedus.  From  decree  dismissing  the  bill, 
plaintiff  appeabs.    Affirmed. 


J.  A.  Weas,  of  North  little  Rock,  and  Gard- 
ner K.  Ollphlnt,  of  Little  Rock,  for  appellant. 
John  M.  Rose,  of  Little  Rock,  for  appellee. 

HUMPHREYS,  J.  AppeUant  instituted 
suit  against  appellee,  on  the  28th  day  of  July, 
1919,  in  the  Pulaski  chancery  court,  to  re- 
quire him  to  execute  her  a  deed  to  lots  7  and 
8,  block  6,  Ratterree's  addition  to  Argenta, 
Ark.,  in  accordance  with  an  alleged  agree- 
ment to  that  effect  between  them.  Appel- 
lee filed  answer,  denying  that  he  had  agreed 
to  convey  the  lots  to  her.  The  cause  was 
submitted  to  the  court  upon  the  pleadings 
and  evidence,  which  resulted  in  a  dismiss- 
al of  appellant's  bill  for  want  of  equity. 
From  that  decree,  an  appeal  has  been  duly 
prosecuted  to  this  court. 

The  undisputed  evidence  showed  that  ap- 
pellee, a  married  negro  man,  employed  a  ne- 
gro girl,  12  years  of  age,  in  May,  1915,  daugh- 
ter ot  appellant,  to  work  in  bis  rooming  house 
in  Argenta ;  that  she  remained  in  his  employ 
a  number  of  mouths,  and  during  that  time 
gave  birth  to  a  boy  child,  who  bears  the  name 
of  appellee. 

The  testimony  of  appellant  tended  to  show 
that  appellee  assumed  responsibility  for  the 
pregnancy  of  the  girl,  and  voluntarily  agreed 
to  convey  said  property  to  appellant  when  he 
paid  it  out,  and,  in  the  meantime,  to  keep  it 
in  repair,  if  appellant  would  not  prosecute  him 
for  carnal  abuse  or  sue  him  for  damages ;  that 
she  agreed  to  the  proposal,  and,  pursuant  to 
the  agreement,  was  placed  in  the  possession 
of  the  property,  where  she  has  since  con- 
tinuously resided  with  her  family,  including 
the  girl  and  child ;  that,  daring  the  occupan- 
cy, appellee  paid  the  taxes,  kept  the  property 
In  repair,,  and  made  permanent  improvements 
thereon,  appellant  expending  $2  or  $3  only, 
for  repairs  on  the  roof ;  that  appellee  nev» 
collected  any  rent  from  her  or  demanded  any 
until  a  short  time  before  the  institution  of  the 
suit;  that  appellee  then  attempted  to  sell 
the  property  to  a  third  party,  and  demanded 
Iiossesslon  thereof. 

Appellee's  testimony  tended  to  show  that  he 
was  not  the  father  of  the  child;  that  he 
never  assumed  responsibility  for  it;  that  he 
never  promised  to  convey  the  property  to  the 
appellant  to  prevent  her  from  prosecuting 
or  suing  him;  that  he  never  placed  her  in 
possession  thereof  under  a  contract  to  convey 
it  to  her  when  he  paid  for  it,  but,  on  the  con- 
trary, placed  her  in  possession  under  a  con- 
tract of  tenancy,  which  remained  in  force  im- 
til  the  institution  of  this  suit 

[1,  2]  It  Is  unnecessary  to  analyze  and  de- 
termine in  whose  favor  the  evidence  prepon- 
derates in  order  to  adjudge  the  issues  involv- 
ed in  this  appeaL  Giving  the  evidence  of  ap- 
pellant full  credence,  it  shows  either  that  she 
was  placed  In  possession  of  the  property  un- 
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der  promise  to  convey  It  to  her,  on  condition 
she  would  not  prosecute  appellee  for  carnal 
abuse  or  sue  blm  for  damages,  or  else  under 
a  voluntary  oral  gift.  A  court  of  equity 
will  not  enforce  spedflc  performance  in  ei- 
ther case.  First:  "Any  contract,  the  con- 
sideration of  which  in  whole  or  In  part  is 
to  conceal  a  crime  or  to  stifle  a  prosecution 
therefor,  Is  Illegal  and  void,  though  it  may 
represent  a  just  debt  and  security  for  its 
payment"  Goodrum  v.  Merchants'  &  Plan- 
ters' Bank,  102  Ark.  326, 144  S.  W.  198,  Ann. 
Cas.  1814A,  511.  Appellant's  evidence  car- 
ries an  admission  that  the  consideration,  in 
part,  for  the  sale  and  seisin  of  the  lots  was  to 
stifle  a  prosecution  for  carnal  abuse.  This  nec- 
essarily rendered  the  contract  void  and  nonen- 
forceable  as  against  public  policy.  Second: 
"A  parol  gift  of  land  will  not  be  enforced  un- 
less followed  by  possession  and  by  valuable 
and  substantial  improvements  made  by  the 
donee,  or  unless  a)ere  are  some  other  special 
facta  which  would  render  the  failure  to  com- 
plete the  donation  peculiarly  Inequitable." 
Youn?  V,  Crawford,  82  Ark.  33,  100  S.  W.  87. 
The  evidence  Is  entirely  barren  of  special 
facts  in  relation  to  the  property,  or  its  occu- 
pancy whidi  would  render  the  failure  to 
complete  the  donation  peculiarly  inequitable 
and  unjust.  Likewise,  the  betterments  placed 
upon  the  property  by  appellant  were  too  in- 
consequential to  be  classed  as  valuable  and 
permanent. 
Mo  error  appearing,  the  decree  is  affirmed. 


HEMPSTEAD    COUNTY  V.   WILSON. 
(No.  16.) 

(Supreme  Court  of  Arkansaa.    May  81,  1920.) 

{.Appeal    and    error  <e=>907(5)— Court    must 
assume  documentary  evidence  not  In  excep- 
tion* had  force  for  successful  party. 
Where  the  testimony  of  a  witneaa  as  set 
forth  in  the  bill  of  exceptioiiB  abows  that  be 
testified  from  certain  documentary  evidence,  and 
that  it  constituted  a  part  of  the  evidence  in 
the  case,  but  it  was  not  copied  in  the  bill  of 
exceptions,  the   Supreme   Court  must  assume 
that  such  documentary  evidence  bad  some  pro- 
bative force  in  establishing  the  claim  of  iilain- 
tiC,  who  secured  judgment. 

2.  Ap'peal  ami  error  ®=>I082(2)  —  Objection 
to  items  of  eounty  clerk's  fee  bill  cannot  be 
first  made  on  county's  appeal  from  circuit 
court. 

Where  no  objection  aa  to  the  insufficiency 
of  the  specification  of  items  of  the  fee  bill  of 
the  county  clerk  waa  made  in  the  circuit  court 
on  appeal  from  allowance  of  claim  by  conuty 
court,  it  is  too  late  for  the  county  to  raise  the 
question  on  its  appeal  from  circuit  court. 

Appeal    from    Circuit    Court,    Hempstead 
(^unty ;   Oeorge  R.  Haynie,  Judge. 


r  Action  by  John  1a  Wilson  against  Hemp- 
stead County.  From  judgment  for  plaintiff, 
defendant  appeals.    AflJrmed. 

U.  A.  Gentry,  of  Hope,  for  appellant 
Steve  Carrigan,  of  Hope,,  for  appellees 

McCULLOOH,  C.  J.  Appellee  Wlson  Is 
coimty  derk  of  Hempstead  county  and  filed 
a  claim  for  fees  against  the  county  in  the  fol- 
lowing form: 

"Washington,  Ark.,  April  28,  1W9. 
"County  of  Hempstead,   to   John  I<.   Wilson, 
County  Clerk,  Dr. 
"Services  in  and  about  County  Cionrt,  Pee 
Book,  pages  165  and  166,  $133.05." 

An  affidavit  in  statutory  form  was  attached 
to  the  claim.  The  county  court  allowed  $99.- 
16  of  the  claim,  but  refused  to  allow  the  bal- 
ance, and  appellee  prosecuted  an  appeal  to 
the  circuit  court,  where,  on  a  trial  anew,  the 
claim  was  allowed  in  full. 

[1]  It  is  contended  that  there  was  not  suf- 
ficient evidence  to  sustain  the  judgment  Mr. 
O.  C.  Bailey,  the  derk  of  the  circuit  court,  was 
introduced  as  a  witness,  and  testified  con- 
cerning appellee's  fee  bill,  and  as  to  the  meth- 
od of  making  out  circuit  court  fee  bills.  It 
appears  from  the  testimony  that  the  fees  of 
appellee  were  based  upon  services  performed 
with  reference  to  the  fee  bills  approved  by  the 
circuit  court  and  filed  with  the  county  court 
for  allowance.  The  testimony  of  Mr.  Bailey, 
as  set  forth  In  the  bill  of  exceptions,  showed 
that  he  testified  from  the  itemized  drcuit 
court  fee  bills,  and  they  constituted  a  part  of 
the  evidoice  in  the  case;  but  they  were  not 
copied  in  the  bill  of  exceptions.  We  must  as- 
sume therefore  that  those  fee  bills  had  some 
probative  force  in  establishing  appellee's 
claim  in  connection  with  the  testimony  of  Mr. 
Bailey. 

It  is  also  contended  that  appellee's  daim 
was  not  presented  in  proper  form.  In  that  It 
was  not  itemized  as  required  by  statute, 
which  provides  that — 

"The  county  court  shall  require  an  Itemized 
account  of  any  daims  presented  to  them  for 
allowance,  sworn  to  as  required  by  thf  preced- 
ing section,  and  may,  in  all  cases  require  sat- 
isfactory evidence,  in  addition  thereto,  of  the 
correctness  of  the  account,  and  may  examine 
the  parties  and  witnesses  on  oath  touching  the 
same."    Kirby's  Digest,  {  1454. 

[2]  Appellee's  daim  as  filed  did  set  forth 
the  pages  of  the  fee  book  in  the  office  of  the 
county  clerk  for  the  spedfication  of  the  items. 
No  objection  as  to  the  Insuffldency  of  the 
specification  of  the  Items  was  made  in  the 
court  below,  and  it  is  too  late  to  raise  that 
question  here  for  the  first  time.  If  objection 
had  been  made  on  that  point,  the  court  could 
have  permitted  amendment 
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We  are  of  the  opinion  therefore  that  there 
are  no  grounds  for  a  reversal  of  the  judg- 
ment, and  the  same  Is  affirmed. 


PATTON  et  al.  v.  TAYLOR.    (No.  13.) 

(Supreme  Conrt  of  Arkansas.    May  24,  1920.) 

i.'  Insane  persons  ^sa? I— Chancery  court  held 
to  have  iurlsdiotlon  to  eanoel  curator's  deed. 
A  conrt  of  chancery  has  jariadiction  of  a 
•iiit  to  cancel  a.  deed  given  by  a  curator  under 
order  of  court,  expunge  it  from  the  record, 
and  to  regain  posaeaaion  of  land,  the  remedy 
at  law  ei^er  by  motion  to  vacate  or  by  cer- 
tiorari not  being  effective  to  reach  cancella- 
tion or  to  expunge  the  deed  from  the  record, 
and  therefore  not  being  adequate  and  complete. 

2.  Insane  persons  «=>94(l)— Court  may  In- 
quire Info  defendant's  sanity  for  purpose  of 
parttoular  suit 

It  is  proper  when  a  defendant  not  under 
guardianship  develops  evidence  of  insanity  for 
the  court  to  inquire'  into  his  mental  condition 
for  purposes  of  the  particular  suit  in  order  to 
protect  his  interests  by  the  appointment  at  a 
guardian  or  next  friend  to  defend  for  him. 

3.  Insane  persons  9=>87— Power  to  sue  and  be 
sued  stated. 

An  Insane  person  not  under  guardianship 
may  sue  and  be  sued  the  same  as  a  sane  per- 
son. 

4.  Appeal  and  error  «=>  174— Former  Insanity 
of  party  cannot  be  first  raised  on  appeal. 

In  a  suit  by  a  plaintiif  formerly  insane  to 
cancel  a  curator's  deed  and  certain  judgments 
and  orders,  defendants,  not  having  initiated  an 
inquiry  into  plaintiff's  sanity  below,  cannot,  on 
appeal,  insist  that  the  suit  should  have  been 
dismissed  on  account  of  the  insanity  of  plain- 
tiff below. 

6.  Insane  persons  «3>7(K~Probate  ooart  held 
Mt  to  have  Jurisdiction  to  sell  realty  of  aon- 
rasldent  Insane  person. 
AcU  1905,  p.  198,  IS  1,  2,  not  authorizing 
appointment   of   guardian   for  nonresident  in- 
•ane  person  on  sale  of  property  in  this  state 
by  local  guardians,  and  section  3,  limiting  the 
Jniisdiction  of  probate  courts  over  the  property 
of  nMiresIdents  to  authority  to  appoint  guard- 
ians and  to  sell  upon  proper  bond,  do  not  give 
a  probate  court  jurisdicdou  over-the  person  or 
property  of  a  nonresident  insane  person  so  as 
to  authorize  a  local  guardian  to  make  a  valid 
conveyance  of  such  insane  person's  realty. 

6.  Imprevenents  «=»4( I)— Purchaser  of  land 
■nder  voM  Judicial  proceedings  not  precluded 
froHi  baneflts  of  betterment  statute. 

A  purchaser  of  land  under  a  curator's  deed 
given  by  order  of  court  under  void  judicial  pro- 
ceedings ia  not  thereby  precluded  from  the  ben- 
efits of  the  betterment  statute,  since  occupants 
of  land  under  color  of  title,  who  make  improve- 
ments thereon  in  good  faith  believing  them- 
selves to  be  the  owners  thereof,  are  protected 


under  such  statute  to  the  extent  of  the  enhanc- 
ed value  of  the  lands  by  reason  of  their  im- 
provements. 

7.  Improvements  ^=>4(2)— Test  of  good  faith 
under  betterment  statute  stated. 

To  entitle  an  occupant  of  land  to  remuner- 
ation for  his  improvements  under  the  better- 
ment statute,  the  test  of  good  faith  is  whether 
he  made  the  improvements  in  the  honest  belief 
that  he  was  the  true  proprietor,  and  in  igno- 
rance that  any  other  persMi  claimed  a  better 
right  to  the  land. 

8.  Insane  persons  4=371— Purchaser  held  enti- 
tled to  value  of  Improvements  In  suit  by 
ward  to  cancel  deed. 

The  purchaser  of  land  under  a  curator'a 
deed,  given  under  void  judicial  proceedings,  who 
make  improvements  upon  the  land,  held  enti- 
tled, in  a  suit  by  the  ward  to  cancel  the  deed, 
to  a  lien  on  the  land  for  its  enhanced  value  by 
reason  of  the  improvements  made  by  him. 

9.  Improvements  «=94(5)  —  Under  betterment 
statute,  recovery  may  ba  had  for  enhanoed 
value  of  land. 

In  allowing  for  improvements  under  the 
betterment  statute,  evidence  should  be  con- 
sidered as  to  the  enhanced  value  of  the  land  by 
reason  of  the  improvements,  and  the  cost  of  the 
improvements  is  merely  a  circumstance  tend- 
ing to  establish  such  enhanced  value. 

Appeal  from  Benton  Chanoeiy  Court;  B. 
F.  McMaban,  Chancellor. 

Suit  by  Amanda  E.  Taylor  against  J.  W. 
Fatton  and  others,  to  cancel  a  deed  and  cer- 
tain orders  and  judgments.  Decree  for  com- 
plainant, and  defendants  appeal.  Affirmed  in 
part,  and  In  part  reversed  and  remanded, 
with  directions. 

Bice  &  Bice,  of  BentonvUle,  for  appellants. 

HUMPHBETS,  J.  Appellee  instituted  suit 
against  appell&nta  In  the  Benton  chancery 
court  to  cancel  a  deed  from  M.  C.  Patton,  as 
curator,  to  J.  W.  Patton,  of  date  September 
9,  1916,  conveying  the  following  described 
real  estate  In  Benton  county,  Ark.,  to  wit: 
N.  E.  %  N.  W.  ^A,  section  21,  and  S.  %  S.  B. 
%  S.  W.  ^,  section  16,  all  in  township  20  N., 
range  32  W. — to  expunge  the  record  thereof 
and  to  cancel  the  orders  and  judgments  of 
the  Benton  county  probate  court,  ordering 
and  confirming  the  sale  of  said  land.  On  the 
14tb  day  of  August,  1916,  appellant,  M.  a 
Patton,  mother  of  appellee,  applied  to  the 
Benton  county  probate  court  for  appointment 
as  guardian  of  appellee's  estate,  consisting  of 
the  lands  aforesaid,,  without  notice  to  and 
the  presence  of  appellee  before  the  court. 
Application  for  said  appointment  was  made 
under  section  1,  Act  77,  Acts  of  the  General 
Assembly  of  1905.  Letters  of  guardianship 
were  Immediately  issued,  and  on  the  same 
day  appellant,  M.  C.  Patton,  applied  for  an 
order  of  sale  of  said  land  under  section  2  of 
said  act,  and  procured  It  without  giving  30 
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days'  notice  In  a  newspaper  pnbUabed  in  said 
county,  as  provided  in  said  section.  Pursu- 
ant to  said  order,  the  land  was  sold  at  public 
sale,  after  20  days'  notice  In  a  newspaper  of 
general  circulation  In  said  county,  to  J.  W. 
Patt(m,  tbe  Iiigbest  bidder  at  said  sale,  for 
$1,000,  the  full  value  of  the  land,  according 
tathe  evidence.  The  sale  was  reported  to,  and 
conflrmed  by,  the  court.  A  deed  was  ordered, 
executed,  approved,  and  delivered  to  the  pur- 
chaser, J.  W.  Patton,  who  took  possession  of 
the  land  and  began  to  make  Improvements 
thereon  after  the  sale,  and  completed  them 
after  procuring  and  recording  his  deed.  The 
improvements  consisted  of  clearing,  digging  a 
well,  building  a  house  and  barn,  etc.  At  the 
time  and  prior  to  the  appointment  of  M.  O. 
Patton  as  guardian  for  appellee  aforesaid 
appellee  had  been  a  resident  of  Oklahoma  for 
eight  or  nine  years,  and  was  adjudicated  in- 
sane, and  confined  in  the  asylum  at  Vinita  in 
said  state  on  the  1st  day  of  July,  1916,  where 
she  remained  until  June,  1917,  at  whl<di  time 
she  was  discharged,  as  recovered.  The  chan- 
cery court  canceled  the  deed,  orders,  and  pro- 
ceedings of  the  probate  court  In  relation  to 
the  sale  of  the  lands,  decreed  possession 
thereof  to  appellee,  denied  appellant,  J.  W. 
Patton,  a  lien  on  the  land  for  his  improve- 
ments, but  permitted  him  to  remove  them  in 
so  far  as  it  was  possible  without  injury  to 
tbe  land.  From  that  judgment  and  decree  an 
appeal  has  been  duly  prosecuted  to  tbis  court 

[1]  Appellants  contend  that  tbe  chancery 
court  had  no  jurisdiction  to  try  the  cause,  be- 
cause appellee  had  a  complete  and  adequate 
remedy  at  law,  either  by  motion  to  vacate 
the  orders  and  judgments  of  the  probate 
court  or  by  certiorari  to  quash  them.  The 
gist  of  the  action  was  to  cancel  the  deed,  ex- 
punge same  from  the  record,  and  regain  pos- 
session of  the  land.  The'  reuiedy  at  law,  ei- 
ther by  motion  to  vacate  the  judgment  or  by 
certiorari,  would  not  have  reached  the  can- 
cellation of  tbe  deed  or  the  expunging  of 
same  from  the  record,  and  therefore  would 
not  have  been  adequate  and  complete. 

[2-4]  It  is  next  Insisted  that  the  court 
should  have  dismissed  the  cause,  because  not 
brought  by  guardian  or  next  friend.  This 
suit  was  filed  on  August  1,  1919,  after  appel- 
lee had  been  discharged  from  the  Vlnlta  asy- 
lum, as  recovered.  -The  certificate  of  the 
medical  superintendent  of  fhat  Institution  Is 
as  follows: 

"I  hereby  certify  that  Amanda  E.  Taylor  was 
received  in  this  iostitatlen  on  tbe  first  day  of 
July,  1916,  from  Ottawa  county  and  discliarged 
June,  1917,  as  recovered." 

The  evidence  tended  to  show  appellee  was 
afflicted  with  periodical  insanity,  having  lu- 
cid Intervals.  It  Is  proi)er,  when  a  defend- 
ant, not  under  guardianship,  develops  evi- 
dences of  insanity  for  the  court  to  inquire  in- 
to bis  mental  condition  for  purposes  of  tbe 
particular  snlt,  in  order  to  protect  his  inter- 


ests by  the  appointment  of  a  guardian  or  next 
friend  to  defend  for  lilm.  Peters  v.  Town- 
send,  93  Ark.  103,  124  8.  W.  255.  Such  in- 
quiry might -be  appropriate  to  protect  a  sane 
defendant  against  the  unauthorized  suit  of 
an  insane  person,  but  no  such  inquiry  was 
suggested  or  demanded  by  appellants,  and 
none  was  made  on  the  court's  own  motion. 
An  insane  person,  not  under  guardianship, 
can  sue  and  be  sued  tbe  same  as  a  sane  per- 
son. Peters  v.  Townsend,  supra.  Not  hav- 
ing initiated  such  inquiry  in  the  court  below, 
appellants  cannot  now  insist  that  the  suit 
should  have  been  dismissed  on  account  of  the 
insanity  of  appellee,  the  plaintiff  below. 

[6]  It  is  next  insisted  that  the  probate 
court  had  jnrlsdicticm  of  the  subject-matter 
of  litigation,  and  that  tbe  proceedings  there- 
in are  not  subject  to  attack.  The  probate 
court  of  Benton  county  had  no  jurisdiction 
over  the  person  or  property  of  appellee,  and 
could  acqnlre  none  by  tbe  appointment  of  a 
local  guardian.  Sections  1  and  2,  Act  77, 
Acts  1905,  do  not  authorize  the  appointment 
of  a  guardian  for  a  nonresident  insane  per- 
son, nor  tbe  sale  of  such  an  one's  property  in 
tbis  state  by  local  guardian.  Those  sections 
only  apply  to  insane  citizens  of  this  state  con- 
fined in  Institutions  or  asylums  for  insane,  d.- 
tber  in  or  out  of  the  state.  Section  3  of  said 
act  governs  with  reference  to  the  sale  of  tbe 
property  of  nonresidents  who  are  insane. 
That  section  limits  the  jurisdiction  of  tbe 
probate  courts  of  this  state  over  the  proper- 
ty of  nonresidents  who  are  insane  to  author- 
ity to  order  tbe  duly  appointed  guardian,  or 
his  agent  under  power  of  attorney,  in  the 
state  of  his  residence,  to  sell  said  property 
and  receive  the  proceeds  therefor  upon  tbe 
execution  of  proper  bond.  Tbe  proceedings 
therefore,  of  the  probate  court  of  Benton 
county,  in  appointing  a  local  guardian  to  sell 
the  real  estate  in  question,  were  wlthont  au- 
thority and  void. 

[6-1]  Lastly,  it  is  insisted  that  the  court 
erred  in  denying  appellant,  J.  W.  Patton,  re- 
muneration for  his  improvements  to  tbe  ex- 
tent that  they  enhanced  the  value  of  tbe  real 
estate.  The  mere  fact  that  he  purchased  the 
land  under  void  judicial  proceedings  cannot 
preclude  him  from  the  benefits  of  the  better- 
ment statute.-  Occupants  of  land  under  color 
of  title,  who  make  improvements  thereon  in 
good  faith,  t>elieving  themselves  to  be  tbe 
owners  thereof,  are  protected  under  that  stat- 
ute to  the  extent  of  the  enhanced  value  of 
the  lands  by  reason  of  their  improvements. 
To  entitle  an  occupant  to  remuneration  for 
his  improvements,  the  test  of  good  faith  is: 
Did  he  make  them  in  tbe  honest  belief  that 
he  was  the  true  proprietor  and  in  Ignorance 
that  any  other  person  claimed  a  better  right 
to  the  land?  Beard  v.  Dansby,  48  Ark.  183,  2 
S.  W.  701.  Applying  that  test  In  this  case, 
we  think  appellant,  J.  W.  Patton,  was  enti- 
tled to  a  Uen  on  the  land  tor  its  enluuice4 
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ralne  by  reason  ot  the  ImproTements  made 
by  him.  Practically  all  the  Improvements 
were  after  he  obtained  a  deed  to  the  land. 
All  the  parties  connected  with  the  transac- 
tion thought  the  proceedings  to  sell  the  land 
were  legal.  There  is  nothing  from  which 
coUnsion  In  the  sale  and  purchase  thereof 
can  reasonably  be  Inferred.  The  property 
sold  for  Its  full  ralue.  J.  W.  Patton  was  a 
young  farmer,  inexperienced  In  titles.  The 
evidence  with  reference  to  the  value  of  the 
improvements  consisted  largely  of  the  cost 
thereof.  It  should  have  been  directed  to  the 
enhanced  value  of  the  land  by  reason  of  the 
improvements.  The  coet  thereof  would  only 
be  a  drcumstance  tending  to  establish  the 
enhanced  value  of  the  property  on  account  of 
the  Improvements. 

For  the  error  indicated;  the  decree  is  re- 
versed, in  so  far  as  It  denied  appellant,  J.  W. 
Patton,  a  lien  on  the  land  for  the  enhanced 
value  thereof-  because  of  the  improvements 
be  made  thereon,  and  the  cause  remanded, 
with  directions  to  proceed  in  accordance  with 
this  opinion.  In  all  other  respects,  the  de- 
cree is  affirmed. 


INTER-STATE  BUSINESS  MEN'S  ACC. 
ASS'N  V.  SANDERSON.    (No.  18.) 

(Supreme  Court  of  Arkansas.    May  31,  1920.) 

1.  insurance  «=3665(5)— Insured  held  prevent- 
ed from  attondlns  to  business  by  disease. 

In  an  action  on  a  health  policy  evidence 
held  to  warrant  the  finding  that  insured  was 
compelled  by  disease  to  refrain  from  performing 
every  act  ot  business,  and  was  under  the  con- 
stant care  of  a  physician,  etc. 

2.  lasnnMoo  «s>525  —  Intnrod  may  ^remain 
eantinaoiiily  and  strictly  within  the  bouse" 
within  polley,  though  he  takes  outdoor  oxer, 
else. 

-  Where  a  health  policy  provided  benefits  if 
the  insured  should  by  disease  be  compelled  to 
"remain  continuously  and  strictly  within  the 
bouse"  under  treatment  of  a  regular  physician, 
the  fact  that  insured  took  air  and  exercise  un- 
der direction  of  his  physician  will  not  preclude 
recovery,  but  insured  cannot  recover  if  the 
disease  was  one  which  required  liim  to  remain 
outside  of  the  house  rather  than  within  it;  the 
insurer  having  fixed  the  terms  of  the  contract. 

3.  Insuraaee  «s»668(il)  —  Wbother  latnred 
oonflned  to  bouse  witbia  health  policy  held 
for  jury. 

In  an  action  on  a  health  policy,  where  the 
insured  claimed  the  benefit  prescribed  for  strict 
confinement  in  the  house,  the  question  whether 
he  was  so  confined,  it  appearing  that  he  made 
daily  trips  for  medicinal  waters,  etc.,  held  for 
the  jury. 

4.  Trial  ^s»177  —  Requested  Instruction  not 
waived  by  request  for  peremptory  Instruction. 

Though  both  parties,  requested  peremp- 
tory instructions,  yet  where  defendant  request- 


ed another  instmction,  submitting  the  issues  to 
the  jury,  it  did  not  waive  its  right  to  such  sub- 
mission. 

5.  Trial  «=>I77  —•  Requested  Instruction  on 
clauses  of  policy  held  to  preserve  right  to  sub- 
mission, though  peremptory  Instruction  also 
requested. 

In  an  action  on  a  health  policy  where  both 
the  insured  and  insurer  requested  peremptory 
instructions,  the  insurer's  requested  instruction, 
submitting  the  two  clauses  of  the  policy  under 
4vhich  the  insured  claimed  benefits,  was  suffi- 
cient to  preserve  its  right  to  submission  of  the 
issues  to  the  jury;  the  dause  being  self- 
explanatory. 

6.  Evidence  «=9589— Jary  not  roqalred  to  ac- 
oept  uneontradlotod  testimony  of  party. 

Where  plaintiff  was  one  of  the  principal, 
witnesses  In  his  own  behalf,  the  Jury  are  not, 
because  of  his  interest,  bound  to  accept  bis  tes- 
timony. 

Appeal  from  Circuit  (3ourt,  Miliar  County ; 
George  B.  Haynie,  Judge. 

Actioii  by  H.  6.  Sanderson  against  the  In- 
ter-State Business  Men's  Accident  Associa- 
tion. fi>om  a  judgment  for  plaintiff,  defend- 
ant appeals.  Beversed  and  remanded  for  new 
trial. 

AxmM  tc  Arnold,  of  Texarkana,  for  ai^el- 
lant. 

M.  B.  Sandeiaon,  of  Texarkana,  for  appel- 
lee. 

McODU>OCH,  0.  J.  This  is  an  action  on  a 
policy  ot  insurance  Issued  by  appellant  to  ap- 
pellee, insuring  appellee  "against  loss  of 
time  by  disease  not  dne  to  accidental  injury." 
The  two  clauses  of  the  policy  oh  which  the 
action  is  founded  read  as  follows: 

"lioss  by  Dtaease. 
"Section  in. 

"House  confinement  150.00  first  week  and  29 
succeeding  weeks. 

"The  insurance  provided  shall  cover  only  in 
the  event  that  the  disease  shall  compel  the  in- 
sured to  remain  continuously  and  strictly  within 
the  house  for  a  period  of  or  exceeding  two  full 
weeks  and  be  under  the  constant  treatment  of  a 
regular  physician. 

"Nonconfinement  $15.00  first  week  and  $20.00 
for  8  weeks. 

"The  insurance  provided  shall  cover  only  in 
the  event  the  disease  shall  compel  the  insured 
to  refrain  from  performing  every  act  of  busi- 
ness and  be  under  the  constant  treatment  of  a 
regular  physician." 

Uability  is  asserted  for  the  maximum 
amount  ($175)  allowed  under  the  second 
clause,  and  for  25  weeks,  or  $1,250,  under  the 
fifst  clause.  Appellant  conceded  liability 
for  the  amount  sought  to  be  recovered  under 
the  second  clause,  and  tendered  the  amount 
to  appellee.    On  the  trial  of  the  Issues  before 
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a  Jory  the  oonrt  gave  a  peremptory  Instruc- 
tion In  appellee's  favor.  The  question  now 
before  na  on  this  appeal  is  whether  or  not  the 
testimony  presented  an'  lasne  which  should 
have  been  submitted  to  the  Jury. 

[1]  The  case  was  tried  on  flie  testimony  of 
appellee  himself  and  Dr.  Phillips,  who  was 
appellee's  physician.  Appellant  Introduced  no 
testimony  at  all.  Appellee  resided  at  Aah- 
down  at  the  time  he  was  stricken  with  the 
disease  which  cauised  the  loss,  of  time  in- 
volved in  this  inquiry,  and  was  engaged  in 
farming  and  in  the  retail  lumber  business. 
He  was  manager  of  a  lumber  yard,  and  look- 
ed after  the  office  work,  as  well  as  the  out- 
side business.  He  became  ill  in  the  early 
part  of  the  year  1918  whUe  the  policy  was  in 
force,  and  on  consulting  Or.  Phillips  it  was 
found  that  he  was  suffering  with  nephritis. 
On  March  13,  1918,  the  physician  pronounced 
appellee's  condition  of  health  to  be  very  seri- 
ous, and  thereafter  appellant  gave  but  little 
attention  to  business,  and  his  condition  of 
health  continued  to  grow  worse.  The  testi- 
mony tended  to  show  that  he  was  entirely 
unable  to  give  attention  To  business,  and  that 
he  merely  went  down  to  his  place  of  business, 
from  time  to  time,  to  attend  to  business  to  a 
very  limited  extent.  The  evidence  was  suffi- 
cient, we  think,  to  justify  the  finding  that 
appellee's  disease  was  sufficient  to  cause  him 
to  "refrain  from  performing  every  act  of  busi- 
ness and  be  under  the  constant  treatment  of 
a  regular  physician,"  within  the  meaning  of 
the  second  clause  of  the  policy.  However, 
appellant  concedes  liability  on  this  branch  of 
the  case,  and  It  is  unnecessary  to  discuss  the 
evidence  at  length  so  far  as  It  tends  to  estab- 
lish liability  undSr  that  dause.     * 

On  July  6,  1918,  Dr.  Phillips,  who  had 
been  attending  appellee  regularly  up  to  that 
time,  advised  him  that  his  condition  had  be- 
come 80  serious  that  he  should  give  up  all 
matters  of  business  and  pleasure  and  go  tp 
Marlln  Wells,  Tex.,  to  receive  the  benefit  of 
the  water  and  climate  of  that  place.  The 
physldan  also  advised  appellee  that  the  fresh 
air  and  sunshine  of  that  climate,  together 
with  the  water,  would  do  more  to  build  him 
up  than  anything  else.  At  that  time  appel- 
lee had  become  very  much  weakened  from 
the  disease  and  was  easily  fatigued.  To  use 
the  exact  language  of  the  physician,  his  tes- 
timony was  that — 

"The  fresh  air  cmd  sunshine  to  this  patient 
were  more  beneficial  than  remaining  in  the 
house,  and  tended  to  arrest  the  disease  from 
which  be  was  suffering." 

Pursuant  to  the  physician's  advice,  Appel- 
lee sold  out  his  business  and  moved  to  Mar- 
lln, Tex.,  where  he  remained  for  a  consider- 
able time  for  the  purpose  of  getting  the  bene- 
fit of  the  mineral  water  and  the  climate  at 
that  place.  He  was  under  the  treatment  of 
another  physician  while  be  was  there,  but  bis 


course  of  conduct  and  the  progress  of  the 
disease  Is  disclosed  entirely  by  appellee's  own 
testimony,  as  he  did  not  introduce  any  other 
witness  as  to  his  stay  at  Marlln  Wells. 

Appellee  stated  in  his  testimony  tliat  he 
was  confined  to  the  house  during  his  stay 
there,  exc^t  that  he  made  a  daily  trip  to  the 
post  office  to  get  his  mall,  and  made  trips  a 
distance  of  four  blocks,  to  the  wells  to  get 
water  twice  a  day,  and  that  he  occasionally 
would  stop  for  a  short  time  at  onejDf  the 
stores  along  the  way  and  make  a  purchase. 
He  testified  that  there  was  a  large  pavilion 
at  the  well,  and  that  he  would  occasionally 
sit  there  for  half  an  hour  at  a  time,  and  that 
while  at  home  he  spent  much  of  the  time 
sitting  out  on  tEe  porch.  On  cross-examina- 
tion of  appellee  It  was  drawn  out  that  he  had 
made  two  or  three  statements  to  appeU&nt, 
and  in  response  to  the  question  whether  or 
not  that  he  had  been  "strlcUy  and  oontlna- 
ously  confined  within  the  house"  he  answered 
in  the  negative. 

Each  side  asked  for  a  peremptory  lnBtruc< 
tlon,  and  in  addition  to  that  appellant  aaked 
the  court  to  give  the  following  Instruction: 

"Yon  are  instructed  that  the  policy  sued  on 
herein  reads  that  plaintiff  is  entitled  to  recover 
only  in  two  events: 

"First.  In  the  event  the  disease  shall  compel 
the  insured  to  remain  continuously  and  strictly 
within  the  house  for  a  period  of  or  exceeding 
two  full  weeks  and  be  under  the  constant  treat- 
ment of  a  tegular  physician,  he  is  entitled  to 
recover  $50  for  the  first  week  and  29  suc- 
ceeding weeks. 

"Second.  In  the  event  the  disease  shall  com- 
pel the  insured  to  refrain  from  performing 
every  act  of  business  and  be  under  the  con- 
stant treatment  of  a  regular  physician,  he  is 
entitled  to  recover  $16  for  the  first  week  and 
$20  per  week  for  eight  weeks,  and  yon  are  in- 
structed that  the  plaintiff  ia  entitled  to  recover 
nothing  herein  except  as  provided  for  in  said 
policy  covering  total  disability,  and  for  sncb 
time  as  he  was  only  partially  disabled  on  ac- 
count of  illness,  be  is  entitled  to  recover  noth- 
ing." 

[2-4]  It  la  contended  by  learned  counsel 
for  appellant  In  the  first  place  that  accord- 
ing to  the  undisputed  evidence  there  can  be 
no  recovery  under  the  first  clause  of  the 
policy,  for  the  reason  that  appellee's  disease 
was  not  sufficient  to  compel  him  "to  remain 
strictly  and  continuously  within  the  hou'Se" 
within  the  meaning  of  the  terms  of  the  policy. 
It  Is  argued  that  according  to  appellee's  own 
testimony  he  was  not  continuously  confined 
to  his  house  by  the  disease,  but  that  he  left 
thp  house  each  day  for  the  purpose  of  making 
trips  to  the  well  and  certain  other  purposes. 
On  the  other  hand.  It  is  contended  by  appel- 
lee that  according  to  the  undisputed  evidence 
he  was  confined  to  the  house  continuously 
within  the  meaning  of  the  policy,  and  that 
the  court  was  correct  In  giving  a  peremptory 
instruction.    We  aie  of  the  opinion  that  this 
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branch  of  the  6Bti»  la  ruled  by  the  law  as  de- 
clared by  this  eonrt  In  Che  case  of  Oreat 
Eastern  Casualty  Co.  v.  Robins,  HI  Ark.  607, 
164  S.  W.  750,  where  We  held,  quoting  from 
the  syllabus,  that — 

"The  term  continaous  confinement,  within  the 
meaning  of  an  indemnity  insurance  policy.  In- 
suring plaintiff  against  sickness,  does  not  mean 
that  plaintiff  must  have  been  confined  within  the 
house  every  minute  or  hour,  and  the  fact  that 
he  went  out  occasionally  for  the  purpose  of 
taking  exercise  and  fresh  air  under  the  in- 
structions of  hia  physicians  is  not  -sufficient  to 
prevent  plaintiff  from  recovering  in  an  action 
on  the  policy." 

The  court  In  that  case  had  given  an  in- 
struction in  line  with  the  law  as  declared 
above,  and  we  approved  that  Instruction, 
notwithstanding  the  fact  that  there  was  un- 
disputed evidence  to  the  effect  that  the  In- 
sured, though  confined  to  the  house  by  dis- 
ease, went  out  for  a  short  time  each  day,  un- 
der the  directions  of  his  physician,  for  the 
purpose  of  getting  sunshine  and  fresh  air. 
The  language  of  the  policy  in  that  case  was 
substantially  the  same  as  the  language  of  the 
policy  now  before  us,  except  the  word  "strict- 
ly" is  used  in  this  policy,  but  was  not  used 
In  the  policy  In  the  other  case.  We  do  not 
think  that  the  use  of  that  word  changes  the 
effect  of  this  clause  of  the  policy.  If  the  lan- 
guage of  the  policy  in  the  other  case  was  not 
to  be  literally  construed  so  as  to  take  the 
case  without  Its  operation  because  the  In- 
sured had  In  fact  been  outside  the  walls  of 
the  bouse,  we  do  not  thifik  the  use  of  the 
word  "strictly"  In  the  policy  now  before  us 
would  call  for  a  more  literal  application  of 
the  language  used.  It  would  be  a  very  un- 
reasonable construction  to  put  on  the  policy, 
and  would  practically  nullify  the  benefits  paid 
for  under  the  policy,  to  say  that  because  a 
man  was  out  of  the  house  one  time  he  was 
not  insured  against  loss.  If  necessary  dally 
trips  to  get  water  and  for  sunshine  under  the 
advice  of  a  physician  excluded  the  insured 
from  the  benefits  under  the  policy,  then  It 
would  follow  that  a  single  excursion  from 
the  bouse  under  any  circumstances  Would 
have  tne  same  effect.  The  language  should 
hare  reasonable  interpretation  to  give  the 
policy  some  effect  rather  than  to  nullify  It. 

On  the  other  hand.  It  does  not  follow  that 
If  It  is  necessary  for  the  Insured  to  remain 
out  of  the  house  for  the  purpose  of  getting 
fresh  air  he  can  claim  the  benefits  of  the 
policy,  because  the  Insurer  had  the  right  to 
state  the  terms  upon  which  its  obligation  was 
incurred,  and  they  saw  fit  in  this  Instance, 
to  Insure  only  against  such  diseases  as  con- 
tinuously confined  to  the  bouse.  If  the  dis- 
ease required  the  Insured  to  remain  outside 
of  the  house,  rather  than  to  remain  In  the 
house,  it  does  not  come  within  the  terms  of 


the  policy.  But  short  trips  away  from  the 
house  for  purposes  necessary  to  bring  bene- 
ficial results  to  the  health  of  the  insured  does 
not  take  the  case  out  of  the  operation  of  the 
language  of  the  policy,  which  requires  con- 
finement to  the  house.  Our  conclusion  Is 
therefore  that  the  testimony  presented  a  ° 
question  ot  fact  for  the  determination  of  the 
jury  as  to  whether  or  not  appellee's  disease 
and  his  state  of  health  at  the  time  required 
continuous  confinement  to  the  house,  within 
the  meaning  of  the  policy,  notwithstanding 
his  short  trips  out  for  water  and  sunshine^ 
and  this  issue  should  have  been  submitted  to 
the  Jury.  Both  sides  asked  for  a  peremptory 
instruction,  but  appellant  did  not  waive  Its 
right  to  Insist  on  a  submission  of  the  Is- 
sues to  the  Jury,  as  It  asked  another  In- 
stnietlon  submitting  the  Issues.  St.  L.  S.  W. 
By.  Oo.  V.  Mulkey,  100  Ark.  71, 139  S.  W;  643, 
Ann.  Cas.  1913C,  1339;  Sims  v.  Everett,  Il3 
Ark.  198,  168  S.  W.  559,  L.  R.  A.  1918C,  7,- 
Ann.  Cas.  1916C,  629 ;  Supreme  Tribe  of  Ben 
Hur  V.  GaUey.  117  Ark.  145,  173  S.  W.  838; 
St.  li.,  I.  M.  &  S.  Ry.  Co.  T.  Ingram,  118  Ark. 
377,  176  S.  W.  692. 

[6]  It  is  said  by  counsel  for  appellee  that 
the  additional  instruction  asked  by  appel- 
lant was  not  correct,  and  that  therefore  the 
case  stood  as  if  appellant  had  only  asked  for 
the  peremptory  instruction  so  as  to  bring  it 
In  the  operation  of  the  rule  in  Mulkey  v. 
Railway,  supra. 

Instruction  No.  2,  requested  by  appellant, 
was  a  substantial  copy  of  the  two  clauses  of 
the  policy,  which  were  self-explanatory.  The 
effect  of  the  Instruction,  If  given,  would  have 
been  to  submit  to  the  Jury  the  question  of 
fact  as  to  whether  or  not  appellanfa  conten- 
tion fell  within  The  clause  of  the  policy. 

[6]  It  cannot  be  said  that  the  testimony 
was  undisputed,  as  there  was  no  other  testi- 
mony adduced  In  support  of  appellee's  right 
of  action  under  the  first  clause  of  the  policy, 
and,  appellee  being  an  Interested  witness,  the 
Jury  was  not  bound  to  accept  his  testimony. 
Skillern  v.  Baker,  82  Ark.  86^  100  S.  W.  764, 
118  Am.  St.  Rep.  52,  12  Ann.  Cas.  243;  LUly 
Y.  Robinson  Merc.  Co.,  106  Ark.  671,  153  S. 
W.  820;  Harris  v.  Bush,  Receiver,  129  Ark. 
369,  196  S.  W.  471.  Besides,  under  appellee's 
own  testimony,  It  was  a  question  for  the  Jury 
to  determine  whether  or  not  the  disease  was 
sufficient  to  compel  his  qontlnuous  confine- 
ment to  the  house.  If  the  Jury  accepted  his 
testimony  as  true,  different  Inferences  might 
have  been  drawn  from  it  with  respect  to  the 
effect  of  the  disease  in  confining  him  to  the 
bouse,  except  as  to  necessary  trips  for  th^ 
benefit  of  the  water  and  sunshine. 

For  the  error  of  the  court  In  withdrawing 
the  case  from  the  Jury  by  a  peremptory  in- 
struction, the  Judgment  will  be  reversed,  and 
the  cause  remanded  for  a  new  trlaL 
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CITY  OF  DERMOTT  et  al.  v.  8TINS0N. 
(No.  7.) 

(Supreme  Court  of  Arkanaaa.    May  24,  1920. 
Rehearing  Denied  June  14,  1920.) 

'  I.  Adverse  possession  ^s>33  —  Evldonco  held 
to  show  city  must  have  known  abutting  own- 
ers were  claiming  common. 
In  property  owner's  suit   to  enjoin  city's 
Interference  with  a  claimed  common,  evidence 
held  to  show  that,  so  far  as  city  was  concerned, 
it  did  not  recognize  that  abutting  owners  had 
any  title  to  the  common,  but  also  that  title 
was  in  dispute,  showing  city  authorities  must 
have  known  circumstances,  and  that  abutting 
lot  owners,  plaintiff  among  them,  were  holding 
and   claiming  to   own   the   property,  and  yet 
took  no  steps  to  oust  them. 

2.  Adverse  possession  «=>3 1— Holding  of  com- 
mon by  abutting  owners  sufficient  to  give  olty 
notice  of  elalms. 

Where  a  common,  on  which  certain  lots 
abutted,  was  claimed  by  each  abutting  owner, 
and  fenced  so  that  lots  extended  across  com- 
mon to  a  street,  character  of  inclosures  and 
holdings. was  such  as  to  give  notice  to  mem- 
bers of  city  council  that  owners-  of  abutting 
lots  were  claiming  common  adversely. 

3.  Adverse  possession  ®=>50  —  Contract  be- 
tween lot  owner  claiming  part  of  common 
and  dty  held  a  recognition  of  lot  owner's 
rights. 

So-called  contract,  executed  by  a  lot  own- 
er abutting  on  a  common  and  claiming  to  own 
part  thereof,  and  by  the  dty,  concerning  the 
building  of  sidewalks  along  the  street  on  which 
the  common  abutted,  heli  not  a  recognition 
by  lot  owner  of  title  in  city  to  land  comprising 
common,  being  rather  a  recognition  by  city 
that  lot  owner  was  owner  of  his  part  of  com- 
mon, having  right  to  possession. 

4.  Adverse  possession  «=97  (2)— Possession  of 
common  for  statutory  period  gave  title. 

Where  a  lot  owner  occupied  part  of  an 
abutting  common  from  1883  to  1918,  when  be 
was  given  notice  by  the  dty  to  remove  his 
fence,  holding  adversely,  openly,  and  continu- 
ously, he  acquired  title  by  such  adverse  posses- 
sion for  statutory  period  of  35  years. 

5.  Adverse  possession  $=9lO»— Lot  owner  with 
title  to  common  by  adverse  possession  held 
not  estopped  to  assert  It. 

Lot  owner  abutting  on  common  who  acquir- 
ed title  to  a  portion  thereof  by  35  years'  ad- 
verse possession  held  not  estopped  by  accept- 
ing from  the  dty  an  amount  expended  in  the 
construction  of  a  sidewalk  along  the  street  on 
wluch  the  common  abutted,  and  by  surrender- 
ing the  contract  concerning  the  sidewalk,  from 
asserting  title  to  his  part  of  the  common. 

Appeal  from  Chicot  Chancery  Court;  N.  B. 
Scott,  Special  Chancellor. 

Suit  by  H.  0.  Stinson  against  the  City  of 
Derniott  and  others.  From  decree  for  plain- 
tiff, defendants  appeal.    Affirmed. 


D.  Dndley  Crenshaw,  of  Dermott,  for  appel- 
lants. 

Streett  &  Bumside.  of  Lake  Village,  for  ap- 
pellee. 

WOOD,  J.  The  dty  of  DermQtt,  through 
its  council,  passed  a  resolution  to  open  a  cer- 
tain common  within  the  city  limits. 

The  appellee  instituted  this  action  against 
the  appellants  to  enjoin  the  opening  of  the 
common.  He  alleged  that  he  is  the  owner  of 
lots  S  and  4  of  the  original  bamlet  of  Dermott, 
as  platted  -by  S.  A.  Duke,  March  80,  1882, 
which  plat  was  duly  recorded  In  Chicot  coun- 
ty. He  alleged  that  he  occupied  these  lots 
with  an  additional  strip  contiguous  thereto, 
as  bla  homestead,  and  that  he  and  his  pred- 
ecessors in  title  had  been  in  the  continuous, 
open,  and  adverse  possession  of  same  for 
more  than  35  years,  claming  to  own  same. 
He  alleged  that  the  strip  of  land  which  ad- 
joined his  lots  is  a  part  of  what  was  desig- 
nated in  the  plat  filed  by  Duke  as  a  "com- 
mon" ;  that  about  the  year  1883  by  common 
consent  of  the  owners  of  the  lots  adjoining 
upon  said  common,  the  same  was  inclosed  by 
the  respective  owners,  thus  extending  their 
holdings  the  width  of  each  of  their  said  lots 
west  to  the  public  road,  which  afterwards  was 
incorporated  and  became  a  part  of  the  Main 
street  of  the  city  of  Dermott ;  that  until  July  8, 
1918,  no  legal  steps  had  ever  been  tak^ 
to  question  the  appellee's  title  or  right  to  pos- 
session of  said  tract  But  on  the  above  date 
the  city  of  Dermott  caused  notice  to  be  served 
upon  the  appellee  to  vacate  the  property  and 
that  appellants  are  now  threatening  to  enter 
upon  and  tear  down  the  fence  and  commit  oth- 
er acts  of  waste  and  trespass  to  the  irrepa- 
rable damage  of  the  appellee.  Appellee  pray- 
ed that  the  appellants  be  enjoined  and  that 
his  title  to  the  tract  of  land  be  quieted. 

The  appellants  answered  and  denied  the  al- 
legations of  the  appellee's  complaint  and 
pleaded  that  the  appellee  was  estopped  by  an 
instrument  which  he  and  S.  A.  Duke,  the  orig- 
inal owner  and  dedicator  of  the  lands  then 
constltuthig  the  hamlet,  now  the  city  of  Der- 
mott, and  others  signed  on  March  30,  1882, 
and  which  was  duly  recorded  on  March  13, 
1883.  In  that  instrument  It  was  recited, 
among  other  things,  that  the  original  plat 
filed  by  Duke  was  a  correct  plat  of  the  hamlet 
of  Dermott ;  that  the  streets,  alleys,  and  com- 
mons as  designated  on  that  plat  shall  forever 
be  common  property  for  the  use  and  benefit 
of  the  owners  of  property  in  Dermott  and  the 
public  generally ;  that  the  streets,  alleys,  and 
commons  should  never  be  occupied  or  used 
for  any  other  purpose  except  by  the  unani- 
mous consent  of  every  owner  of  real  estate 
in  the  hamlet 

The  appellee  testified  that  he  Is  the  owner 
of  lots  3  and  4  in  block  4  of  the  original  ham- 
let of  Dermott  abutting  on  the  strip  of  land 
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In  controversy ;  that  he  had  been  in  the  pos- 
session of  these  lots  since  March  25,  1882,  at 
whldi  time  he  purchased  the  same  from  S.  A. 
Duke  and  obtained  a  waranty  deed,  which  he 
Introduced;  that  he  had  t>e&a.  In  possession 
of  the  strip  of  land  in  controversy  immediate- 
ly west  of  his  lots  and  between  them  and 
Main  street  of  the  city  of  Dermott  since  his 
acquisition  of  title  to  the  lots  mentioned ;  that 
he  and  other  parties  Joined  with  Duke,  the 
original  owner  of  the  lots.  In  the  deed  and 
plat  of  original  dedication  to  the  hamlet  of 
Dermott;  that  the  t&ace  at  that  date  was 
where  it  is  now ;  that,  a  short  time  after  this 
instrument  was  signed  by  him  ajid  others,  tlie 
signers  thereof  agreed  to  abrog^e  the  deed 
of  dedication  and  continue  their  fences  out  to' 
the  boundary  of  the  public  road  as  it  then 
existed:  that  at  the  time  of  dedication  and 
continuously  thereafter  the  strip  of  land  In 
controversy  has  remained  Inclosed;  that  the 
strip  of  property  has  been  Inclosed  and  held 
as  a  part  of  his  property  ever  since  that  date ; 
that  no  attempt  had  been  made  by  the  city 
to  oust  him  from  the  possession  of  the  strip  in 
controversy  until  the  summer  of  1918;  that 
he  used  the  front  of  his  place,  the  strip  in 
controversy,  for  a  pasture ;  that  January  10, 
1910,  he  accepted  a  so-called  "contract"  from 
the  town  of  Dermott,  which  is  as  follows: 

"This  contract,  made  and  entered  into  by  and 
between  the  incorporated  town  of  Dermott  and 
H.  G.  Stinson,  witnesaeth: 

"Whereas,  the  said  H.  C.  Stinson  has  caus- 
ed to  be  constructed  along  the  west  boundary 
line  of  that  part  of  the  common  lying  in  front 
and  west  of  lots  3  and  4  in  block  4  in  the 
original  town  of  Dermott,  owned  by  him,  con- 
crete sidewalk  and  has  paid  for  the  same; 

"The  said  town  of  Dermott  hereby  agrees 
to  and  with  the  said  H.  C.  Stinson  that  in  the 
event  the  said  H.  C.  Stinson  should  .ever  be 
divested  of  that  part  of  the  said  common  ly- 
ing west  of  said  lot  by  any  act  or  consent  of 
said  town,  then  in  that  event  it  will  repay 
to  said  H.  C.  Stinson  any  and  all  sums  of  mon- 
ey expended  in  the  construction  of  sidewalk, 
wHhoat  interest. 

"And  the  said  H.  O.  Stinson  hereby  agrees 
on  his  part  that  he  will  maintain  said  sidewalk 
and  a  reasonably  good  looking  fence  along  said 
western  boundary  of  said  common  where  same 
is  situated  in  front  or  west  of  bis  lots  3  and 
4  in  block  4." 

Appellee  testified  with  reference  to  this 
contract  that,  when  he  signed  the  agreement 
about  the  sidewalk,  he  did  not  recognize  the 
town's  right  to  the  property;  that  he  knew 
the  town  claimed  it  and  he  claimed  it;  that 
be  took  the  money  back  as  a  condition  of  his 
surrender  of  the  contract ;  that  he  thought  as 
long  as  the  town  bad  used  his  money  six 
or  seven  years  he  might  use  the  money 
himself ;  that  he  received  notice  from  the 
town  to  move  his  fence  back,  but  did  not 
jemember  whether  it  was  before  or  after 
ae  accepted  the  money ;  that  be  did  not  move 
the  fence  when  be  accepted  the  money  or 


when  be  received  notice  to  move  same ;  that 
he  got  out  the  injunction  because  he  did.  not 
intend  to  give  it  up ;  that  the  north  end  of 
the  common  is  occupied  by  a  brick  building, 
and  .BO  far  as  he  can  tell  Is  standing  where 
the  original  building  stood  in  1882  and  1883; 
that  no  portion  of  the  common  has  been  open 
to  the  public  since  1883,  and  the  city  has  not 
since  that  time  until  the  matter  of  the  side- 
walks came  up  In  1910  sought  to  eject  any  of 
the  owners  from  the  strip  of  land  dedicated 
as  the  common. 

B.  A.  Buckner  testified  that  he  came  to 
Dermott  in  1884,  and  that  at  that  time  the 
common  was  occupied  out  to  the  street  and 
be  knew  nothing  of  its  existence  for  several 
years ;  that  the  appellee  and  other  owners  of 
lots  abutting  the  strip  in  controversy  were 
then  and  have  since  been  in  possession  of 
same ;  that  it  was  inclosed  and  had  been  oc- 
cupied since  1S84;  that  appellee  claimed  the 
common  as  his  property;  that  he  had  never 
heard  the  title  or  right  to  possession  of  the 
common  called  in  question  until  five  or  six 
years  ago,  when  witness  was  employed  as 
town  attorney;  at  that  time  some  of  the 
council  wished  to  take  it,  others  did  not;  at 
that  time  appellee  claimed  the  common  abut- 
ting his  lots  as  bis  own,  and  witness  believed 
other  property  owners  did  likewise;  that  at 
the  time  the  question  of  building  the  side- 
walks was  up  before  the  council  appellee 
claimed  the  proiterty  and  talked  to  witness 
about  making  defense  If  the  city  ever  at- 
tempted to  assert  title  to  the  property.  Dif- 
ferent .individuals,  among  them  members  of 
the  dty  council,  had  talked  about  wheth^ 
they  ought  to  take  possession  of  the  common 
or  not,  but  there  was  never  any  action  taken 
by  the  council. 

Other  witnesses  testified  substantially  cor- 
roborating the  testimony  of  the  above  wit- 
nesses. One  of  the  witnesses  stated  that  so 
far  as  he  knerw  no  owner  of  property  in  that 
plat  had  ever  recogniced  the  right  of  the  pub- 
lic In  that  land ;  that  he  had  known  the  prop- 
erty since  1900 ;  that  when  the  town  required 
the  property  owners,  along  the  strip  in  con- 
troversy, to  put  down  sidewalks,  there  was 
a  question  raised  at  the  time  as  to  the  right 
of  the  town  to  require  that  sidewalks  be  put 
down.  Witness  asked  whether  If  the  prop- 
erty owners  should  put  it  down  themselves  If 
they  could  put  it  back  on  the  line.  The  dty 
authorities  assured  witness  that  there  was 
no  danger  of  the  property  owners  losing 
their  property,  but  for  their  protection  the 
dty  would  give  them  a  99-year  lease.  The 
town  did  not  claim  the  title  to  the  land  when 
it  oflJered  them  the  99-year  lease.  Witness 
only  wanted  it  to  settle  any  dispute  that 
there  might  be  as  to  the  title. 

Witness  J.  T.  Crenshaw  testified  for  the 
appellants  that  he  had  been  a  resident  of 
Dermott  since  1881;  that  be  had  been  con- 
nected with  the  dty  government  at  various 
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timea  as  alderman,  mayor,  and  recorder, 
since  It  was  incorporated.  The  strip  In  con- 
troversy was  dedicated  to  the  hamlet  of  Der- 
mott  by  MaJ.  Duke,  who  wanted  to  put  out 
trees  on  it  Dermott  was  a  small  place  then, 
and  no  one  took  any  Interest  in  it.  Wbllc 
witness  was  a  member  of  the  council  and 
had  charge  of  the  city  business,  "the  com- 
mon was  recognized  as  belonging  to  the  town, 
but  the  people  along  there  recognized  it  as 
belonging  to  them."  There  were  two  opin- 
ions about  it 

Witness  did  not  kuow  that  the  property 
owners  claimed  the  common  as  their  own. 
The  people  there  bad  fenced  it  and  lived 
there  and  were  using  it.  The  common  was 
always  recognized  as  city  property.  Witness 
could  not  say  whether  the  owners  of  the 
lots  abutting  tlie  common  ever  recognized  it 
as  city  property  or  not  They  recognized  it 
as  their  own  property  and  had  it  fenced  in. 
There  had  always  been  a  dispute  about  it. 
The  city  took  active  steps  last  year  towards 
the  assertion  of  its  rights  when  they  made 
one  Belser  move  his  house  up  when  they 
found  it  to  l>e  on  the  parkway.  Witness 
could  think  of  no  other  assertion  of  right  by 
the  city. 

Other  witnesses,  some  of  them  owners  of 
lots  abutting  the  common,  testified  that  they 
did  not  claim  the  common  and  that  in  con- 
versation with  other  abutting  owners  the 
right  of  the  city  to  the  common  was  recog- 
nized. 

Witness  Raybom  had  lived  in  Dermott 
since  1880,  during  which  time  he  had  held 
all  of  the  offices  of  the  city  except  treasurer. 
During  his  administration  there  were  so 
many  discussions  concerning  the  common 
that  he  could  not  name  any  certain  time  only 
when  the  sidewalk  was  built;  that  while  he 
was  in  office  the  town  authorities  were  never 
notified  that  any  of  the  owners  of  property 
abutting  the  common  claimed  the  property  in 
front  of  their  lots  as  their  own,  but  they  all 
recognized  that  the  tovni  owned  it;  that  he 
was  mayor  a  long  time,  the  last  time  In  1913 ; 
that  in  1918  the  appellee  said  to  witness: 

"This  is  where  Delaney  run  the  line  between 
our  property  and  the  dty  property.  He  run 
it  a  little  too  close  to  my  bouse,  a  little  over 
the  line,  because  the  line  is  where  the  cedar 
trees  are  in  front  of  where  Petticord  used  to 
live,  because  Petticord  set  those  cedar  trees 
on  the  line." 

Witness  further  testified  that  the  abutting 
owners  all  had  good  fences  on  their  lines  and 
did  not  present  dalm  to  any  of  the  dty  prop- 
erty until  after  the  death  of  Duke;  that  while 
witness  was  connected  with  the  coundl  there 
was  no  action  taken  by  the  city  to  open  the 
common,  "because  there  was  an  agreement 
for  the  people  to  move  when  they  were  dis- 
satisfied and  wanted  the  common  opened." 

W.  D.  Trotter  testified  that  he  had  lived 
in  the  community  since  1874;  tliat  the  com- 


mon since  the  dty  was  incorporated  had  been 
generally  regarded  as  public  property;  that 
he  had  never  heard  of  a  controversy  about 
the  property  until  the  one  came  up  with  Bel- 
ser ;  that  that  part  of  the  common  had  been 
inclosed  all  the  time  witness  had  resided  in 
Dermott. 

The  above  are  substantially  the  fticts  up- 
on which  the  trial  court  found  that  the  appel- 
lee had  been  in  open,  continuous,  and  ad- 
verse possession  for  more  than  35  years  of 
the  strip  of  land  designated  as  the  common; 
that  appellee  was  not  estopped  from  setting 
up  title  by  limitation;  and  that  he  had  ac- 
quired title  to  the  property. 

The  cour*  thereupon  entered  a  decree  per- 
petually enjoining  the  appellants  from  in- 
terfering with  the  appellee's  possession. 
BYom  that  decree  is  this  appeal. 

The  undisputed  testimony  shows  that  in 
1882  S.  A.  Duke,  the  original  owner  of  the 
land  in  controversy,  owned  a  farm  in  Chicot 
county.  Ark.;  that  he  platted  a  part  of  the 
same  into  blocks  and  lots  with  streets  and 
alleys  and  a  strip  of  land  designated  as  the 
public  common,  of  which  the  land  in  con- 
troversy Is  a  part;  that  he  designated  the 
lands  thus  platted  as  the  hamlet  of  Dermott ; 
that  on  March  25,  1882,  he  sold  lots  3  and  4, 
block  4,  of  the  hamlet  of  Dermott  to  the  ap- 
pellee. Of  the  lands  tiius  platted  he  had 
sold  other  lots  to  A.  B.  Petticord  and  O.  P. 
Freeman.  On  March  80,  1882,  all  of- the 
then  property  owners  of  the  lands  which  liad 
l)een  platted  by  Duke  as  the  hamlet  of  Der- 
mott signed  the  instrument  set  out  in  the 
statement,  dedicating  the  streets,  alleys,  and 
common  to  the  public  of  the  hamlet  of  Der- 
mott. That  instrument  redtes  that  the  com- 
mon thus  donated  by  Duke  should  never  be 
"occupied,  Indosed,  or  used  for  any  other 
purpose  except  by  the  unanimous  consent  of 
every  owner  of  real  estate  in  the  said  ham- 
let" 

The  appellee  testified  that,  a  very  short 
time  after  the  plat  was  made  and  the  instru- 
ment above  mentioned  was  signed  by  him, 
the  then  owners  of  the  property  agreed 
among  themselves  to  abrogate  that  contract 
and  continue  their  fences  out  to  the  bound- 
ary of  the  public  road  as  it  then  existed.  He 
states  that  the  parties  interested  at  that 
time  agreed  to  take  what  was  designated  as 
the  common  into  their  lots  and  hold  them  as 
a  part  of  their  property.  All  the  other  orig- 
inal signers  of  the  instrument  are  dead. 
This  testimony  of  the  appellee  is  undisputed. 

The  testimony  of  the  appellee  is  positive 
to  the  effect  that  there  had  never  been  a 
time  since  he  took  possession  of  the  strip  of 
land  tliat  it  Iiad  not  been  Inclosed  and  held 
by  him  as  a  part  of  bis  property.  The  evi- 
dence is  undisputed  that  the  possession  of 
the  strip  known  as  the  common  was  taken 
and  held  by  the  owners  of  the  abutting  lots, 
and  a  preponderance  of  the  evidence  shows 
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that  these  abutting  property  owners  were 
holding  the  common  adversely  to  the  city  of 
Dennott  All  except  one  of  the  owners  of 
lots  abutting  the  strip  designated  as  the 
common  testified  corroborating  the  testimony 
of  the  appellee  that  they  went  into  the  pos- 
session and  were  holding  as  their  own,  and 
adversely  to  the  city,  the  part  of  the  strip 
abnttlng  their  lots,  and  the  width  of  each 
lot  to  the  public  road  which  is  now  Main 
street  of  the  city  of  Dermott 

The  testimony  of  the  appellee  that  the 
strip  designated  as  the  common  was  held  ad- 
versely by  the  abutting  lot  owners  is  corrob- 
orated by  witnesses  who,  it  occnn  to  us, 
were  in  the  best  situation  to  know  the  facts 
and  who  gave  the  most  direct  and  spedflc 
testimony  concerning  the  adverse  claim.  For 
instance,  JF-.  T.  Crenshaw,  one  of  the  oldest 
residents  of  the  town  and  who  had  beea 
officially  connected  with  tlie  dty  govern- 
ment ever  since  it  l)ecame  an  Incorporated 
town,  teetlfled  that — 

"The  common  was  recognized  as  belonging 
to  the  town,  bat  the  people  along  there  recog- 
nized it  as  belonging  to  them." 

His  testimony  thus  shows  that,  so  far  as 
the  city  was  concerned,  it 'claimed  the  prop- 
erty as  its  own,  but,  so  far  as  the  property 
owners  were  concerned,  they  were  claiming 
It  as  their  own  property. 

Likewise,  the  testimony  of  Baybom',  wlio 
was  an  <dd  resident  and  bad  held  all  the 
offices  of  tiie  city  except  treasurer,  shows 
that  there  had  been  discussions  concerning 
the  common  in  the  dty  council  so  many  times 
during  his  administration  that  be  could  not 
name  any  certain  time. 

[1]  The  testimony  of  these  witnesses 
proves  dearly  that  so  far  as  the  dty  was 
concerned  it  did  not  recognize  that  tlie  abut- 
ting prt^erty  owners  had  any  title  to  the 
common,  but  it  also  as  clearly  shows  that  the 
matter  was  in  dispute.  It  clearly  shows  tbat 
the  dty  fathers  must  have  known  the  cir- 
cumstances and  have  known  that  the  abut- 
ting lot  owners  were  holding  and  claiming 
to  own  the  property,  and  yet  took  no  steps 
to  oust  them  from  possession  and  to  oiien 
the  common  to  the  public  until  notice  was 
served  upon  them  In  1918  to  remove  their 
fences. 

[2]  The  testimony  shows  that  the  so-called 
"common"  was  not  inclosed  by  the  property 
owners  by  one  common  fence,  but  that  eadi 
had  the  part  clainied  by  Iilm  in  a  separate 
Indosnre  extending  his  lot  its  entire  width 
to  Main  street  of  the  dty  of  Dermott.  The 
diaractor  of  these  Indosures  and  holdings 
wag  sudi  as  to  give  notice  to  the  members  of 
the  dty  council  that  the  owners  of  abutting 
lots  were  claiming  the  strip  designated  as 
file  common  adversely. 

[3]  The  instrument  of  January  10, 1910,  be- 


tween the  appellee  and  the  dty,  designated 
as  a  "contract,"  concerning  the  building  of 
sidewalks,  Is  not,  as  we  construe  it,  a  recog- 
nition by  the  appellee  of  title  in  the  dty  of 
Dermott  to  the  land  In  controversy.  On  the 
contrary,  this  instrument  appears  to  us  to 
be  rather  a  recognition  by  the  city  of  Der- 
mott that  the  appellee  was  the  owner  and 
had  a  right  to  the  possession  of  the  property. 

[4]  We  conclude  therefore  that  appellee's 
occupancy  of  the  land  from  1883  to  1918, 
when  -he  was  given  notice  to  remove  Ills 
fence,  was  of  such  a  character  as  to  be  en- 
tirely inconsistent  with  the  Idea  of  mere  per^ 
misslble  possession  by  the  dty  of  Dermott 
A  preponderance  of  the  evidence,  on  the 
contrary,  shows  tliat  It  was  adverse,  open, 
and  continuous  for  the  statutory  period,  and 
that  he  therefore  acquired  title  by  adverse 
possession.  Qee  r.  Hatley,  114  Ark.  384,  170 
S.  W.  72.  The  trial  court  was  correct  in  so 
holding. 

in  We  are  also  convinced  that,  after  hav- 
ing acquired  sndi  title,  appellee  was  not  es- 
topped by  accepting  from  the  dty  of  Der- 
mott the  amount  that  had  been  expended  in 
the  construction  of  the  sidewalk  and  sur- 
rendering the  contract  concerning  same.  If 
we  are  correct  in  our  view  that  appellee  had 
acquired  title  by  adverse  possession,  then  ap- 
pellee's contract  with  Dermott  concerning 
the  sidewalk  would  not  operate  to  divest  him 
of  the  title  and  Invest  title  In  the  'dty. 
Such  was  not  the  purport,  nor  the  effect,  of 
that  "contract."  Hudson  v.  StlUwell,  80  Ark. 
676-^!78,  98  8.  W.  886.  See,  also,  Broad  ▼. 
Beatty,  73  Ark.  110,  88  S,  W,  830;  Shlrey  v. 
Whitlow,  80  Ark.  444,  97  8.  W.  444;  Tur- 
quett  V.  McMurraln,  110  Ark.  197,  161  8. 
W.  176;  Hutt  V.  Smltli,  118  Ark.  10,  176  S. 
W.  899. 

The  decree  Is  correct 

Affirmed. 


SPIVEY  et  al.,  School  Directors,  v.  TAYLOR, 
County  Treasurer.    (No.  24.) 

(Supreme  Court  of  Arkansas.    May  31,  1920.) 

1.  iudgment  «S3299(I),  342(1)— Courts  loss 
oontrol  over  Judgment  after  lapse  of  term. 

Courts  of  record  lose  control  over  their 
Jndgments  after  the  lapse  of  the  term,  and,  in 
the  absence  of  a  statute  conferring  such  pow- 
er, cannot  at  a  sabseqnent  term  alter  or  vacate 
them. 

2.  Ceurts  «s»l85— Wliere  objections  to  report 
of  county  treasurer,  conflrmed  by  Judoment, 
were  not  disposed  of  during  term,  action  was 
final,  and  objeotors  could  appeal. 

Where  county  court,  on  objections  to  coun- 
ty treasurer's  report,  did  not  set  aside  a  judg- 
ment confirming  tbe  treasurer's  accounts,  but 
continued  tbe  cause  until  another  day  of  tbe 
same  term  for  further  testimony,  and  tbe  term 
lapsed  without  tbe  petition  having  been  heard. 


^sFor  otfier  earns  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  DisesU  and^ndezea 
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it  was  error  for  the  drcoit  ooart  ^  dtsmisa  an 
appeal  by  the  objectors;  the  Jadgment  of  the 
connty  coart  having  become  final  at  the  dose 
of  the  term. 

Appeal  from  Circuit  Court,  St  Francis 
County;  J.  M.  Jackson,  Judgie. 

Objections  by  W.  A.  Splvey  and  otbers,  as 
Scliool  Directors  of  a  common  scliool  district, 
to  the  report  of  George  P.  Taylor,  as  County 
On-easurer.  From  a  Jadgment  of  tbe  circuit 
court  dismissing  their  appeal  from  a' Judg- 
ment confirming  the  report,  the  School  Direc- 
tors appeal.   Reversed  and  remanded. 

The  report  of  Geo.  P.  Taylor,  as  county 
treasurer,' was  appro\-ed  by  the  county  court, 
and  at  tbe  same  term  W.  A.  Spivey  and  oth- 
ers, as  school  directors  of  a  common  school 
district  in  St  Francis  county,  filed  objec- 
tions to  his  report  on  the  ground  that  it  fail- 
ed to  show  an  amount  of  money  which  he  had 
received  belonging  to  said  school  district. 
The  treasurer  filed  a  reply,  denying  the  alle- 
gations of  the  petition.  The  court  continued 
the  cause  until  another  day  of  the  same  term 
for  further  testimony.  The  term  lapsed  with- 
out the  petition  having  been  heard,  and  with- 
out tbe  order  confirming  the  treasurer's  set- 
tlement having  been  set  aside.  Spivey  and 
the  other  school  directors  filed  an  affidavit 
for  api>eal  to  tbe  circuit  court  within  the  six 
months  prescribed  by  the  statute.  The  coun- 
ty treasurer  made  a  motion  in  tbe  circuit 
court  to  dismiss  the  appeal,  which  motion 
was  by  tbe  court  granted.  From  the  Judg- 
ment rendered  in  tbe  circuit  court,  Spivey 
and  the  other  directors  have  duly  prosecuted 
an  appeal  to  this  court 

J.  W.  Morrow  and  Henry  O.  Oatling,  both 
of  Forrest  City,  for  appellants. 

Mann,  Bussey  &  Bfann,  of  Forrest  City,  for 
appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
The  court  erred  In  dismissing  the  appeal.  The 
county  court  allowed  Spivey  and  the  other  di- 
rectors of  the  common  school  district  to  file 
objections  to  tbe  report  of  the  county  treas- 
urer on  the  ground  that  he  had  failed  to  ac- 
count in  his  report  for  certain  money  belong- 
ing to  the  school  district  This  was  done  at 
the  same  term  at  which  the  report  had  been 
filed  and  approved.  Without  opening  the 
judgment  confirming  the  report,  the  court 
continued  the  cause  to  a  subsequent  day  of 
the  same  term  for  further  testimony.  The 
term  lapsed  without  any  further  action  hav- 


ing been  taken  by  the  county  court  Spivey 
and  the  other  school  directors  filed  an  affi- 
davit for  appeal  to  the  circuit  court  within 
the  time  prescribed  by  the  statute.  The  cir- 
cuit court  should  have  beard  and  determined 
their  appeal. 

[1]  In  Brandenburg  et  al.  v.  State,  24  Ark. 
50,  the  court  held  that  the  county  court  acts 
Judicially  in  adjusting  the  accounts  of  an  in- 
ternal improvement  commissioner,  and  has  no 
power  to  set  aside  its  Judgment  after  the 
lapse  of  the  term.  In  Desha  (3ounty  v.  New- 
man, 33  Ark.  7S8,  it  was  held  that  as  a  gen- 
eral rule  county  courts,  like  circuit  courts, 
have  no  power  to  set  aside,  vacate,  or  modify 
their  Judgment  after  the  close  of  the  term  at 
which  they  are  rendered,  unless  provision  is 
made  therefor  by  statute.  The  general  rule  is 
that  courts  of  record  lose  control  over  their 
Judgments  after  the  lapse  of  the  term,  and  in 
the  absence  of  a  statute  conferring  such  pow- 
er cannot,  at  a  subsequent  term,  alter  or  va- 
cate them.  Malpas  v.  Lowenstlne,  46  Ark. 
552;  Brady  ▼.  Hamlett  83  Ark.  105;  Kersh 
V.  Lincoln  County,  88  Ark.  689;  Joyner  v. 
Hall,  36  Ark.  613 ;  Johnson  v.  Campbell,  62 
Ark.  316,  12  S.  W.  678;  Terry  v.  Logue,  07 
Ark.  314, 133  S.  W.  1135;  C!oming  v.  Thomp- 
son, 113  Ark.  237,  168  S.  W.  12S. 

[2]  In  the  present  case  the  county  court  did 
not  set  aside  the  Judgment  confirming  the 
treasurer's  accounts,  and  Its  Judgment  be- 
came final  at  the  close  of  the  term.  There- 
fore Spivey  and  the  other  directors  had  the 
right  to  appeal  from  the  Judgment  If  the 
court  had  desired  to  continue  the  cause  until 
a  subsequent  term,  without  tbe  Judgment  be> 
coming  final,  the  Judgment  should  have,  been 
set  aside,  so  as  to  ke^  the  cause  within  the 
control  of  the  court  This  view  of  the  law 
was  recognized  in  Haley  v.  Thompson,  116 
Ark.  354,  172  S.  W..  880.  There  the  proceed- 
ings were  had  under  section  7174  of  Elirby'a 
Digest,  providing,  in  substance,  that  when 
any  error  shall  be  discovered  In  the  settle- 
ment of  any  county  officer  with  the  countx 
court,  It  shall  be  the  duty  of  the  court  at 
any  time  within  two  years  from,  the  date  of 
such  settlonent  to  reconsider  and  adjust  the 
sam&  The  court  held  that  relief  under  this 
statute  did  not  prevent  the  taxpayer  from  be- 
ing made  a  party  to  the  settlement  of  the 
county  officer  and  having  his  settlement  cor- 
rected upon  appeal  to  the  circuit  court 

It  follows  that  the  court  erred  in  dismiss- 
ing the  appeal  of  Spivey  and  the  other  school 
directors,  and  for  that  error  the  Judgment 
must  be  reversed,  and  the  cause  remanded 
for  farther  proceedings  according  to  law. 
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the  circuit  conrt  on  appeal,  but,  on  the  contrary, 
provides  exclusively  for  relief  in  the  chancery 
court,  there  is  no  authority  for  review  by  th« 
circuit  court  on  certiorari. 

WoocI  and  Hart,  JJ.,  dissenting  in  part. 


(Supreme  Court  of  Arkansas.    May  24,  1920. 
Behearing  Denied  June  14,  1920.) 

1.  Prohibition  «=>IO(l)--Lies  to  restrain  pro- 
oeading*  without  Jnrisdiotlon. 

Where  it  appear*  that  an  inferior  conrt  is 
about  to  proceed  in  a  matter  over  which  it  is 
entirely  without  jurisdiction  under  any  state 
of  facts  which  may  be  shown  to  exist,  then 
the  superior  court,  exercising  supervisory  con- 
trol over  the  inferior  court,  may  prevent  such 
nnauthorized  proceedings  by  the  issuance  of  a 
writ  of  prohibition. 

2.  Prohibition  «=33(5)— Lisa  where  remedy  by 
appeal  Is  available^  but  Inadequate. 

iBsnance  of  a  writ  of  prohibition  depends 
not  on  the  absence,  bat  upon  the  inadequacy, 
of  the  remedy  by  appeal. 

3.  Prohibition  Qrs'lr— ReqiHrament  that  ob- 
Jestion  to  jurlsdtotlon  be  made  to  lower 
eovrt  Is  rale  of  dleoretlen. 

Objection  in  the  lower  court  to  ita  exercise 
of  juriadiction  is  not  a  jurisdictional  fact  ap<» 
which  the  power  to  issue  the  writ  of  prohibit 
tion  depends,  but  is  merely  a  rale  of  discretion, 
so  that  where  obviously  such  objection  would 
be  futile,  and  would  result  in  unnecessary  or 
hurtful  delay.  It  is  not  necessary. 

4k  Highways  e=3l2l— Funetlons  of  officers  as 
to  asseeements  not  Judicial. 
Under  Road  Laws  1919,  toL  1,  p.  105, 
creating  the  Monette  Road  Improvement  Dis- 
trict, as  amended  at  January,  1920,  special  ses- 
sion, the  functions  of  the  board  of  assessors 
in  assessing  l>enefits,  and  of  the  board  of  com- 
missioners in  adjusting  them,  on  the  complaint 
of  the  property  owners,  is  not  judicial  in  the 
ordinary  sense,  but  is  in  the  nature  of  a  legis- 
lative  power. 

5.  Certiorari  ®=3 1— Limited  to  review  of  Judi- 
cial or  quasi  Judicial  proceedings. 

Certiorari  is  limited  to  review  of  judical 
or  quasi  judicial  proceedings. 

6.  Courts  «=>52— Injunctive  Jurisdiction  of 
circuit  courts  lost  by  establishment  of  chao- 
oery  courts. 

Under  Const,  art  7,  |  15,  providing  that 
"until  the  General  Assembly  shall  *  *  * 
establish  courts  of  chancery  the  circuit  courts 
shall  have  jurisdiction  in  matters  of  equity," 
ezerdse  of  the  power  of  the  Legislature  in 
establishing  separate  chancery  courts  swept 
away  the  circuit  courts'  jurisdiction  in  matters 
ezdnaively  cognizable  in  courts  of  equity, 
which  included  jurisdiction  to  award  injunctive 
relief;  Kirby's  Dig.  S  3966,  authorizing  in- 
junctive relief  by  the  circuit  court  against  il- 
legal taxes  and  assessments  being  thereby  su- 
perseded. 

7.  Highways  «=»  142— Certiorari  does  not  lie 
to  review  assessments. 

Since  Road  Laws  1919,  vol.  1,  p.  105,  creat- 
ing the  Monette  Road  Improvement  District, 
as  amended  at  the  January,  1920,  special  ses- 
sion, provides  for  no  review  of  assessments  by 


Application  by  Monette  Road  Improyement 
District  for  writ  of  prohibition  directed  to 
the  Honorable  R.  H.  Dudley,  circuit  judge. 
Writ  awarded. 

Sloan  &  Sloan,  of  Jonesboro,  Rose,  Heming- 
way, Cantrell  &  Lougbboroogh,  of  Little 
Rock,  and  A.  P.  Patton,  of  Jonesboro,  for  ap- 
Iiellant. 

J.  F.  Gautney  and  Lamb  &  Fiieraon,  all  of 
Jonesboro,  for  appdilee. 

McOUIiLOCH,  O.  X  Monette  Road  Im- 
provement District  is,  as  its  name  Implies,  a 
road  Improvement  district  formed  for  the 
purpose  of  Improving  certain  roads,  and  was 
created  by  a  special  statute  enacted  by  the 
General  Assembly  of  1019  (Act  No.  68,  Acts 
1919,  Regular  Session,  vol.  1,  p.  105). 

Application  Is  made  to  this  court  on  be- 
half of  said  district  for  a  writ  of  prohibition 
directed  to  the  Honorable  R.  H.  Dudley  as 
Judge  of  the  Second  division  of  the  circuit 
conrt  of  the  Second  judicial  circuit  to  pre- 
vent the  circuit  court  of  Craighead  county, 
Lake  City  district,  from  hearing  and  detei^ 
mining  a  certain  proceeding  brought  up  to 
that  court  on  certiorari  issued  by  said  Judge, 
and  returnable  to  said  circuit  court,  Involving 
the  validity  of  the  acts  of  the  commissioners 
of  said  district  In  assessing  certain  benefits 
and  in  attempting  to  construct  the  improve- 
ment. 

It  Is  alleged  in  the  petition  filed  here  that 
Alex  McDonald  and  certain  other  persons 
filed  thdr  complaint  in  said  circuit  court, 
praying  for  a  writ  of  certiorari  directed  to 
the  commissioners  of  said  district  to  bring 
up  the  assessment  of  benefits  made  by  the 
commissioners  and  to  quash  the  same,  and  to 
enjoin  the  commissioners  of  the  district  from 
proceeding  with  the  construction;  that  the 
drenlt  court  is  entirely  without  jurisdiction 
in  the  premises,  and  that  the  petitioners  ap- 
peared in  court  and  moved  to  dismiss  the 
proceedings  for  want  of  jurisdiction,  but  that 
the  court  overruled  said  motion,  and  proceed- 
ed to  issue  a  writ  of  certiorari  as  prayed  for 
by  the  plaintiff's  In  that  cause,  and  made  it 
returnable  at  the  next  term  of  that  court,  and 
that  the  Judge  also  issued  a  restraining  order 
to  prevent  the  petitioner  and  the  commission- 
ers of  the  district  from  proceeding  with  the 
work  of  improvement.  A  copy  of  the  com- 
plaint in  the  proceedings  below  and  the  other 
pleadings  are  exhibited  with  the  petition. 

The  circuit  Judge  appears  here  by  counsel, 
and  files  a  response  in  which  he  admits  that 
he  has  Issued  the  writ  of  certiorari,  as  al- 
leged, returnable  to  the  circuit  court,  but  de- 
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nies  that  the  writ  was  heard  or  isBued  by  the 
court,  or  that  the  petitioner  herein  had  titf^ 
peareid  before  the  court  for  the  purpose  of 
objecting  to  the  Issuance  and  hearing  of  the 
writ,  and  alleges,  on  the  contrary,  that  the 
petition  for  a  writ  of  certiorari  was  present- 
ed to  the  circuit  Judge  at  cbambors  in  yaca- 
tlon,  and  was  beard  by  him,  and  that  the  writ 
of  certiorari,  and  also  the  temporary  injunc- 
tion, were  Issued  by  him  In  vacation,  return- 
able to  the  circuit  court  to  be  heard  by  that 
court  in  term  time.  The  Judge  also  alleges  in 
his  response  that  the  matters  and  things  set 
forth  in  the  complaint  in  the  proceedings  be- 
low are  within  the  Jurisdiction  of  the  circuit 
court,  and  he  denies  that  he  exceeded  his 
Jurisdiction  in  granting  the  certiorari  and  In- 
junction. 

[1]  The  first  question  which  arises  for  our 
decision  Is  whether  or  not  prohibitlcm  is  the 
appri^rlate  remedy  and  is  available  to  the  pe- 
titioner under  the  circumstances  of  this  case. 
The  facts,  when  reduced  to  the  simplest  form, 
as  bearing  on  this  particular  question,  are 
that  the  plaintiffs  in  the  action  instituted  in 
the  circuit  court  appeared  before  the  circuit 
Judge  in  vacation  for  the  purpose  of  procur- 
ing the  Issuance  of  a  writ  of  certiorari  to 
bring  up  the  proceedings  of  the  board  of  com- 
znlssloners  of  the  Improvement  district,  and 
to  obtain  an  Injunction  to  restrain  further 
proceedings  by  the  commissioners  of  the  dis- 
trict, until  the  cause  could  be  heard  in  the 
circuit  court;  that  the  commissioners,  as  the 
representatives  of  the  district,  appeared  by 
counsel  before  the  circuit  Judge  at  the  hear^ 
ing,  and  objected  to  the  exercise  of  Jurisdic- 
tion by  the  court;  and  that  a  writ  of  certio- 
rari, and  also  of  temporary  injunction,  was 
Issued  by  the  Judge  over  the  protest  of  the 
petitioner. 

The  scope  of  the  writ  of  prohibition  is  too 
well  known  to  be  in  doubt.  In  the  recent 
case  of  Ferguson  v.  Martineau,  Chancellor, 
115  Ark.  317, 171  S.  W.  472,  Ann.  Cas.  1916E, 
421,  this  court  quoted  with  approval  the  fol- 
lowing statement  of  the  law  from  a  well- 
known  text-writer  on  the  subject: 

"The  writ  of  prohibition  is  that  process  by 
which  a  superior  court  prevents  an  Inferior 
court  or  tribunal  from  usurping  or  exercising 
jurisdiction  with  which  it  has  not  been  vested 
by  law."  Spelling  on  Injunctions  and  Extraor- 
dinary Remedies,  §  1716;  Shortt  on  Informa- 
tions, Mandam-ns  and  Prohibition,  p.  436. 

The  last-named  test-writer,  at  the  place  in- 
dicated, laid  down  the  rule  as  follows: 

"The  broad  governing  principle  is  that  a  pro- 
hibition lies  where  a  subordinate  tribunal  has 
no  jurisdiction  at  all  to  deal  with  the  cause  or 
matter  before  it;  or  where,  in  the  progress  of 
a  cause  within  its  jurisdiction,  some  point  aris- 
es for  decision  which  the  inferior  court  is 
incompetent  to  determine.  But  a  prohibition 
will  not  lie  where  the  inferior  court  has  juris- 
diction to  deal  with  the  cause  and  with  all  mat- 
ters necessarily  arising  therein,  however  erro- 
neous its  decision  may  be  upon  any  point." 


In  the  case  of  Finley  r.  Moose,  74  Ark.  217, 
8S  S.  W.  238,  109  Am.  St  Rep.  74,  we  stoted 
the  same  rule  wlQi  reference  to  the  office  of 
the  writ  of  prohibition,  with  the  following 
qoaiiflcation: 

"If  the  existence  or  nonexistence  of  Jurisdic- 
tion depends  on  contested  facts  which  the  in- 
ferior tribunal  is  competent  to  inquire  into  and 
determine,  a  prohibition  will  not  be  granted; 
though  the  superior  court  may  be  of  opinion 
that  the  questions  of  fact  have  been  wrongly 
determined  by  the  court  below,  and  that  their 
correct  determination  would  have  ousted  the 
jnrisdiction." 

So  It  is  thus  settled  that  where  it  appears 
that  an  Inferior  court  is  about  to  proceed  in 
a  matter  over  which  it  is  entirely  without 
Jurisdiction  under  any  state  of  facts  wlilch 
may  be  shown  to  exist,  then  the  superior 
court  exercising  supervisory  control  over  the 
inferior  court  may  prevent  such  unauthorized 
proceedings  by  the  Issuance  of  a  writ  of  pro- 
hibition. The  essential  thing  Is  that  it  must 
be  shown  that  the  inferior  court  is  about  to 
proceed  beyond  Its  Jurisdiction,  and  that  fact 
Is  said  to  be  the  Jurisdictional  one  upon  which 
the  right  of  the  supervisory  court  to  issue  the 
writ  of  prohibltron  depends. 
'  [2]  It  is  contended  by  counsel  for  the  re- 
spondent that  the  remedy  by  prohibition  not 
being  an  absolute  one,  but  discretionary,  the 
writ  should  be  denied  where  there  Is  a  rem- 
edy by  appeal  or  otherwise,  erea  though  the 
court  sought  to  be  restrained  was  about  to 
proceed  beyond  its  Jurisdiction.  They  dte 
in  support  of  their  contention  the  case  of 
Weaver  v.  Leatherman,  66  Ark.  211,  49  S.  W. 
977.  This  contention  is  based  upon  a  mis- 
conception of  the  effect  of  the  ruling  in  the 
case  Just  cited.  If  the  absence  of  the  right 
of  ai^)eal  was  essential  to  the  issuance  of  a 
writ  of  prohibition,  then  that  ronedy  would 
be  entirely  unavailable  in  any  case;  for,  un- 
der our  Constitution,  the  right  of  appeal  is 
granted  in  all  Judicial  proceedings.  The  true 
test  is,  as  stated  in  the  case  already  cited, 
whether  or  not  the  court  is  proceeding  beyond 
its  Jurisdiction,  and  when  that  state  of  facts 
is  shown  to  exist  the  remedy  by  prohibition 
is  the  appropriate  ou&  A  litigant  is  not 
bound  to  submit  to  the  exercise  of  Jurisdic- 
tion not  authorized  by  law,  even  though  he 
has  the  right  of  appeal  after  the  exercise  of 
the  Jurisdiction  has  been  consummated  ufiu 
has  resulted  in  a  Judgment  from  which  he 
can  a'ppeaL  The  remedy  by  appeal  is  afford- 
ed from  an  unjust  Judgment,  whether  it  l>e 
void  or  merely  erroneous  (Prltchett  v.  Road 
Improvement  District,  219  S.  W.  21) ;  but  the 
remedy  by  prohibition  is  afforded  as  a  pro- 
tection against  a  wrongful  attempt  to  exer- 
cise Jurisdiction  unauthorized  by  law.  The 
two  rededies  are  independent,  and  one  may 
be  Invoked  where  the  other  cannot  be,  and 
prohibition  may  be  Invoked  imder  circum- 
stances where  the  remedy  by  appeal  is  avait 
able  though  inadequate. 
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Again,  it  Is  urged  by  connscl  for  respond- 
ent that  this  is  an  attempt  to  control  the  Ac- 
tion of  the  circuit  Judge,  anS  they  Invoke  the 
doctrine  that  the  remedy  by  prohibition  Is 
available  only  to  prevent  the  exercise  of 
Jurisdiction  by  a  court  and  not  by  a  Judge. 
In  the  ease  of  Reese  v.  Steel,  73  Ark.  66,  83 
S.  W.  335,  1136,  we  expressly  left  undecided 
the  question  wliether  or  not  prohibition  was 
the  appropriate  remedy  against  Judicial  or 
quasi  Judicial  action  of  a  Judge  in  vacation, 
and  whether  or  not  the  remedy  wa^  confined 
to  the  control  of  Judicial  action  by  a  court. 
Nor  is  that  question  involved  in  the  present 
case.  The  action  of  the  circuit  Judge  has  In 
the  present  case  completely  accomplished  its 
purpose  in  the  Issuance  of  the  writ,  and  the 
present  effort  of  the  petitioner  Is  to  control 
the  action  of  the  circuit  court,  and  to  prevent 
it  from  proceeding  in  a  matter  alleged  to  be 
entirdy  beyond  its  Jurisdiction.  It  Is  true 
that  in  the  petition  filed  here  It  is  alleged 
that  the  court  issued  the  writ  and  is  about  to 
hear  and  determine  it,  and  that  the  court 
also  issued  an  injunction,  and  It  Is  shown  by 
the  respondent  that  this  allegation  is  not 
true  with  respect  to  the  issuance  of  the  two 
writs;  but  the  facts,  as  shown  by  the  peti- 
tion and  the  response  tliereto,  are  tliat  the 
writ  of  certiorari  is  returnable  to  the  drcnft 
court,  and  ttiat  tiiat  court  is  about  to  proceed 
to  an  adjudication  of  the  matters  and  things 
involved  In  that  controversy.  Now  this  en- 
titles the  petitioner  to  the  remedy  prayed  for 
ber^  unless  other  grounds  appear  for  the  de- 
nial of  the  remedy. 

[3]  The  response  raises  the  question  of  the 
right  of  the  petitioner  to  this  remedy  without 
first  appearing  before  the  circuit  court  and 
objecting  to  the  exercise  of  Jurisdiction.  It  is 
conceded  that  the  petitioner  appeared  before 
the  circuit  Judge  and  made  objection  to  the 
exercise  of  Jurisdiction  and  that  the  Judge 
overruled  the  objection.  It  appears  from 
the  exhibits  to  the  pleadings  here  that  the 
circuit  Judge  made  a  written  order  express- 
ing his  opinion  that  the  circuit  court  Itad 
jurlsdictloa  to  entertain  the  proceedings,  and 
In  his  response  here  the  learned  Judge  afl- 
heres  to  his  conclusion  that  the  circuit  court 
baa  Jurisdiction  of  the  cause.  But  it  is  lnBi8^ 
ed  that  the  petitioner  must  first  appear  be- 
fore the  court  itself  and  make  the  protest 
there  in  term  time,  notwithstanding  the  lu- 
eflectoal  protest  before  the  Judge  who  grant- 
ed the  writ  and  who  is  the  presiding  Judge  of 
that  court  This  court  in  many  decisions  has 
adhered  to  the  rule  tliat  as  a  matter  of  prac- 
tice a  writ  of  proliibltion  will  not  l>e  Issued, 
unless  obJectiiHi  to  the  exercise  of  Jurisdic- 
tion is  made  to  the  court  in  which  the  pro- 
ceedings are  pending.    Reese  v.  Steel,  8ui»ra. 

The  court  lias  never  bad  occasion  to  state 
the  exceptions  to  that  rule,  or  to  declare 
whether  or  not  there  are  In  fact  any  excep- 
tions.    It  has  been  decided  here,  however, 


.: 


and  that  any  sort  of  plea  to  the  Jurisdiction 
of  the  court  will  Justify  the  Issuance  of  a 
writ  of  prohibition.  State  ex  reL  Butler  r. 
Williams,  48  Ark.  227,  2  S.  W.  843. 

In  Ruling  Case  Law,  voL  27,  the  following 
is  stated  to  be  the  rule  of  procedure  estab- 
lished by  the  authorities: 

"Ab  a  general  rule,  a  writ  of  prohiUtloD  wfH 
not  be  Issued  to  an  Inferior  court  nnlcBs  the 
attention  of  the  court  whose  proceedings  it  is 
sought  to  arrest  has  been  called  to  the  alleged 
lack  of  jurisdiction,  the  foundation  of  the  rule 
being  the  respect  and  consideration  due  to  the 
lower  court  and  the  expediency  of  preventiag 
unnecessary  litigation.  This  requirement  is 
made  by  role  of  court  in  some  jurisdictloBS. 
The  objection  in  the  lower  court  cannot  be  ssid 
to  be  jurisdictional,  and  the  higher  court  may 
and  will  proceed  without  soch  objection  in 
proper  cases.  The  role  is  one  of  discretion 
only,  and  is  not  in  any  sense  rigid  or  arbitrary. 
Thus  no  objection  in  the  court  sought  to  b6 
proliibited  need  be  made  where  the  proceeding 
is  ex  parte  and  there  was  no  opportunity  to 
object;  where  the  applicant  was  prevented  by 
artifice  or  fraud  from  making  objection;  where 
the  lack  of  jurisdiction  is  apparent  on  the  face 
of  the  proceedings;  where  the  intention  of  the 
inferior  court  to  act  beyond  its  jurisdiction  is 
made  apparent  in  any  way,  and  it  is  obvioas 
from  ttie  whole  proceedings  that  such  an  ap- 
plication would  be  futile;  or  where  the  neces- 
sary delay  would  be  highly  injurious  to  the 
interests  of  the  applicant.  The  matter  of  ju- 
dicial courtesy  should  yield  to  substantial  per- 
sonal rights  of  litigants,  such  as  a  sacrifice  to 
thehr  Uberty." 

Numerous  authorities  are  dted  in  suppbrt 
of  the  rules  thus  stated. 

Particular  attention  is  called  to  tliat  part 
of  the  foregoing  statement  of  the  law  to 
the  effect  that  the  objection  to  the  exercise 
of  Jurisdiction  by  the  lower  court  is  not  a 
jurisdictional  fact  upon  which  the  power  to 
issue  a  writ  of  prohibition  dejiends,  but  is 
merely  a  rule  of  discretion.  This,  we  thlnli, 
is  the  correct  ^lew  of  the  matter ;  and  it  will 
necessarily  follow,  under  this  rule,  that 
where  it  is  obvious  that  an  objection  made 
to  the  court  itseU  would  be  futile,  and  would 
result  in  unnecessary  or  hurtful  delay,  this 
ought  to  and  does  form  an  exception  to  the 
general  rule  of  discretion  that,  before  a  writ 
of  proliibition  can  be  asked  for,  objection  to 
the  exercise  of  that  Jurisdiction  must  be 
made  to  the  court  Tliia  exception  is  well 
sustained  by  the  authorities.  See  case  note 
to  St  Marys  v.  Woods,  21  Ann.  Cas.  168; 
City  of  Ctiarleston  v.  litUepage,  73  W.  Ya. 
166,  80  S.  R  131,  61  L.  R.  A.  (N.  S.)  353; 
State  ex  reL  v.  Aloe,  162  Mo.  466,  64  S.  W. 
494,  47  L.  B.  A.  383 ;  State  ex  reL  v.  Bright 
224  Mo.  614, 123  S.  W.  1067,  136  Am.  St  Rep. 
662,  20  Ann.  Cas.  866;  Bavemeyer  v.  Su- 
perior Court  84  Cal.  327,  24  Pac  121,  10  U 
R.  A.  627, 18  Am.  St.  Rep.  182. 

In  the  case  of  State  ex  reL  v.  Bright,  su- 


that  the  torm  at  the  exception  is  immaterial,  I  pra,  the  Supreme  Court  of  Missouri,  after 
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bftTing  noticed  the  fact  that  it  was  not  shown 
that  any  exceptions  had  been  made  to  the 
lower  conrt,  said  that  the  appearance  of  the 
judge  in  that  court,  Joining  with  the  parties 
to  the  litigation  in  affirming  the  right  of  the 
court  to  proceed  with  the  case,  that  this  ren- 
dered it  unnecessary  for  the  petitioner  to  ap- 
:?ear  before  the  conrt  for  the  purpose  of  chal- 
lenging the  Jurisdiction.  This  rule  was,  in 
~^ect,  applied  by  our  court  in  the  case  of 
Russell  y.  Jacoway,  83  Ark.  191.  In  that 
case  an  electl<m  contest  over  the  removal  of 
the  county  seat  was  involved,  and  the  circuit 
judge  granted  in  vacation  a  writ  of  certiorari 
to  bring  up  the  proceedings  in  the  county 
court  for  review,  and  the  adverse  parties  ap- 
peared before  the  circuit  judge  and  opposed 
the  application  for  want  of  jurisdiction  of  the 
subject-matter.  It  was  not  shown  that  there 
was  any  objection  made  in  the  circuit  court, 
but  this  court  granted  the  writ  of  prohibition 
and  vacated  the  writ  issued  by  the  circuit 
judge.  We  think  that  this  rule  is  founded  on 
sound  reason,  for  It  only  affects  the  discre- 
tion of  the  court,  and  Is,  at  most,  only  a  rule 
of  practice.  Why  then  should  the  petitioner 
be  required  to  go  before  the  circuit  court  to 
make  an  objection  to  the  exercise  of  juris- 
diction where  It  Is  morally  certain  that  the 
objection  would  be  unavailing?  Since  the  di^ 
cult  judge  has  deliberately  overruled  an  ob- 
jection to  the  jurisdiction,  and  comes  Into 
this  court  now  maintaining  that  the  court 
over  which  be  presides  and  before  which  this 
cause  will  come  on  for  hearing,  unless  re- 
strained, has  jurisdiction  of  the  subject-mat- 
ter, there  is  no  ground  for  assiunlng  that  he 
will  change  his  mind  and  sustain  the  objec- 
tion to  the  jurisdiction  when  the  circuit 
court  convenes.  Our  conclusion,  therefore,  is 
that  the  petitioners  are  entitled  to  a  writ  of 
prohibition  if ,  as  a  matter  of  fact,  the  circuit 
court  is  about  to  proceed  beyond  its  Juris- 
diction, and  that  is  the  next  question  to 
which  we  will  address  ourselves. 

The  statute  creating  the  district  contains 
a  provision  In  section  14  that  the  "construc- 
tion cost  of  the  improvements  of  the  road 
herein  called  for,  not  including  interest  on 
borrowed  mcmey,  shall  not  exceed  In  cost 
thirty  per  cent  of  the  values  of  all  lands  and 
real  estate  and  real  property  in  the  district, 
as  shown  by  the  last  county  assessment"; 
and  the  question  was  brought  to  this  court 
for  decision  whether  or  not  this  applied  to 
the  last  county  assessment  preceding  the  pas- 
sage of  the  statute,  or  to  any  county  assess- 
ment made  prior  to  the  assessment  of  bene- 
fits, and  we  decided  that  it  applied  to  the  as- 
sessment preceding  the  passage  of  the  stat- 
ute. Watson  V,  Boydstun,  216  S.  W.  721. 
It  was  shown  in  that  case  that  the  cost  of  the 
construction  would  exceed  30  per  cent,  of  the 
values  of  lands  according  to  the  county  as- 
sessment, and  the  General  Assembly  at  the 
special  session  in  January,  1920,  enacted  an 


amendatory  statute  raising  the  limitation  to 
40  per  cent  of  the  assessed  value  of  the  prop- 
erty. Instead  of  30  per  cent,  and  amending 
the  statute  creating  the  district  in  other  re- 
spects. The  statute,  as  a  whole,  describes 
the  boundaries  of  the  district,  the  route  of 
the  roads  to  be  improved,  names  the  commis- 
sioners and  the  authority  to  construct  the 
improvement,  to  borrow  money  and  collect 
assessments  on  the  benefits  accruing  to  the 
lands,  and  provides  for  a  board  of  assessors 
to  value  the  anticipated  benefits,  and  the  fil- 
ing of  the  list  of  assessments  with  the  county 
clerk,  and  the  publication  of  notice  of  the 
time  and  place  of  the  meeting  of  the  commis- 
sioners for  the  purpose  of  hearing  complaints 
against  said  assessments. 
Section  13  provides  that — 

"any  party  who  may  have  complained  in  writ- 
ing of  any  of  said  assessment  of  benefits  or 
damages,  and  who  feels  aggrieved  by  the  ac- 
tion of  the  commissioners  after  the  hearing 
herein  provided  for;  any  other  person  whomso- 
ever who  may  have  any  objectiona  to  any  as- 
sessment of  benefits  or  damages,  or  to  any  oth- 
er proceedings  under  this  act  or  action  of  the 
commissioners,  shall  file  his  complaint  thereof 
in  the  chancery  court  having  Jurisdiction  within 
ten  days  after  the  hearing  by  the  commission- 
ers herein  prorided  for,  and  any  party  not 
complaining  within  that  time  shall  be  deemed  to 
have  waived  any  objections  that  he  may  have 
to  any  of  said  assessment  of  benefits  or  dam- 
ages, and  shall  not  be  heard  to  complain  in  law 
or  equity  thereafter." 

The  complaint  in  the  proceedings  sought  to 
be  prohibited  alleges,  in  substance,  that  the 
assessment  of  benefits  bad  been  made  and 
filed  with  the  county  clerk,  and  notice  there- 
of given,  and  that  all  of  the  plaintiffs  in  that 
proceeding  had  appeared  before  the  board  of 
commissioners  herein  named,  and  objected  to 
the  alleged  assessments  on  the  ground  that 
no  valid  assessment  had  been  made  as  pro- 
vided by  the  statute;  that  the  assessment 
list  was  "a  mere  jumble  of  words  and  figures 
and  to  a  great  extent  meaningless,"  and  that 
it  Is  unintelligible.  It  is  further  alleged  that 
the  plans  adopted  by  the  commissioners  con- 
template two  sets  of  Improvements,  one  a 
drainage  system  and  the  other  the  construc- 
tion of  the  roads,  which  would  require  two 
separate  assessments.  Various  other  mat- 
ters are  alleged  In  the  way  of  threatened 
proceedings  by  the  board  of  commissioners 
not  authorized  by  the  statute.  The  prayer 
of  the  complaint  was  that  the' plans  adopted 
by  the  commissioners  and  the  assessment 
list  be  brought  to  the  circuit  court  on  certio- 
rari, and  that  on  final  hearing  the  sajne 
should  be  quashed.  The  prayer  of  the  com- 
plaint was  also  that  the  contract  for  the  con- 
struction of  the  Improvement  and  the  sale 
of  bonds  be  enjoined. 

It  is  manifest  therefore,  from  the  lan- 
guage of  the  complaint  that  injunctive  relief 
is  sought  against  the  proceedings  undertaken 
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by  the  commissioners  of  the  district,  and  re- 
lief against  the  assessment  list  alleged  to  be 
inaccurate  and  unintelligible  is  sought  The 
injunction  granted  by  the  judge  in  vacation 
was  tentporary,  and  appears  to  have  been  in- 
tended only  as  an  incident  to  the  relief 
sought  in  the  comidaint  to  preserve  the  status 
quo  until  the  cause  could  be  finally  heard. 
If  the  court  had  JurisdlctioB  to  hear  and  de- 
termine the  cause  on  the  facts  stated  and 
grant  the  relief  sought,  it  could  temporarily 
stay  proceedings  by  injunction  as  an  Inddent 
to  the  exercise  if  its  jurisdiction.  The  real 
question  in  the  case  Is  whether  or  not  the 
drcoit  court  had  jurisdiction  to  grant  the  re- 
lief sought  in  the  complaint 

[4]  The  functtons  of  the  board  of  assessors 
in  asseBsing  benefits  and  the  board  of  oom- 
mlasionen  in  adjusting  them  on  complaint  of 
the  property  owners  is  not  jndidal  in  the 
ordinary  sense,  but  It  is  in  the  nature  of  a 
leglslatlTe  power.  Pine  Bluff  Watw  &  Light 
Co.  T.  aty  of  Pine  Bluff,  82  Ark.  196,  36  S. 
W.  227;  Ma  Pae.  Ky.  Co.  v.  leard  County 
Highway  Improvement  District,  220  S.  W. 
462. 

[S,  6]  Boards  created  as  special  tribunals 
for  certain  purposes  may,  and  sometimes  do, 
act  in  a  judicial  or  quasi  judicial  capacity, 
and  when  so  acting  their  proceedings  may  be 
reviewed  on  certiorari  (State  ex  rel.  v.  Rail- 
road Commission,  109  Ark.  100,  158  S.  W. 
1076;  Hall  V.  Bledsoe,  126  Ark.  125,  189  S. 
W.  1041) ;  but  fai  the  matter  now  before  us 
the  commissioners  do  not  act  in  such  capaci- 
ty. The  acts  of  the  commissioners  not  being 
of  a  judicial  or  quasi  judicial  nature,  they 
are  not  subject  to  review  on  certiorari,  which 
Is  limited  to  review  of  judicial  or  quasi  ju- 
dicial proceedings.  Pine  Bluff  Water  &  Light 
Co.  v.  City  of  Pine  Bluff,  supra ;  State  ex  rel. 
V.  Railroad  Commission,  109  Ark.  106,  168  S. 
W.  1076.  Injunctive  relief  is  purely  a  mat- 
ter of  equitable  jurisdiction,  which,  under 
the  Constitution  of  this  state,  falls  within  the 
jurisdiction  of  separate  chancery  courts  as 
now  established.  Article  7,  i  15,  of  the  Con- 
stitution, provides  that  ''until  the  General 
Assembly  shall  deem  it  expedient  to  estab- 
lish' courts  of  chancery  the  circuit  courts 
shall  have  jurisdiction  In  matters  of  equity." 
We  are  of  the  opinion  that  the  power  of  the 
Legislature  in  establishing  separate  chancery 
courts  therefore  swept  away  the  jurisdiction 
of  the  circuit  court  in  matters  exclusively 
cognizable  in  courts  of  equity. 

Counsel  for  respondents  rely  upon  the  stat- 
ute (Klrby's  IMgest,  |  3966),  which  provides 
that  "the  judge  of  the  circuit  court  may 
grant  injunctions  and  restraining  orders  In 
all  cases  of  Illegal  or  unauthorized  taxes  and 
assessments  by  county,  city  or  other  local 
tribunals,  boards  or  officers."  This  statute, 
however,  antedated  the  adoption  of  the  Con- 
stitution of  1874,  and  the  establishment  of 
separate  diancery  courts  pursuant  thereto, 


and  it  is  not  effective  now,  for  the  purpose  of 
retaining  in  the  circuit  court  matters  exclu- 
sively cognizable  In  equity,  for  the  jurisdic- 
tion transferred  to  courts  of  chancery.  In  the 
establishment  thereof  was  such  jurisdiction 
as  the  courts  of  chancery  properly  exercise 
at  the  time  of  the  adoption  of  the  Constitu- 
tion. German  National  Bank  v.  Moore,  116 
Ark.  490,  173  S.  W.  401.  This  transfer  of 
equity  jurisdiction  to  separate  chancery 
courts  was  complete,  and  left  no  vestige  of 
that  jurisdiction  in  the  circuit  courts.  Such 
was  the  interpretation  given  by  this  court  in 
the  case  of  Merwln  v.  Fussell,  93  Ark.  336, 
124  S.  W.  1021,  where  we  said : 

"And  under  these  provisions  of  the  Consti- 
tntion  and  the  statute  a  citizen  end  taxpayer 
has  the  right  to  obtain  from  a  court  of- equity 
an  injimction  against  the  collection  of  an  illegal 
or  unauthorized  tax." 

See,  also,  Moody  ▼.  Lowrlmore,  74  Ark. 
421,  86  S.  W.  400;  Harrison  v.  Norton,  104 
Ark.  16,  148  S.  W.  497. 

[7]  The  framers  of  the  statute  creating 
this  Improvement  district  might  have  provid- 
ed, as  has  been  dc«ie  in  many  similar  statutes, 
for  appeals  from  the  board  of  commissioners 
to  the  county  court  and  thence  to  the  circuit 
court,  which  would  have  given  the  circuit 
court  the  jurisdiction  to  review  the  assess- 
ments. But  that  was  not  done  In  the  framing 
of  this  statute,  which  provides  for  proceed- 
ings In  a  court  of  equity,  to  be  begun  within 
a  spedfled  time.  It  clearly  falls  legitimately 
within  the  ordinary  equity  jurisdiction,  be- 
cause the  assessments  constitute  a  lien  on 
real  estate.  We  are  of  the  opinion,  therefore, 
that  since  the  statute  provides  for  no  review 
of  assessments  by  the  circuit  court  on  appeal, 
and,  on  the  contrary,  provides  exclusively  for 
relief  in  the  chancery  court,  there  Is  no 
authority  for  review  by  the  circuit  court  on 
certiorari. 

Counsel  also  rely  on  the  decision  in  Prlt- 
cbett  V.  Road  Improvement  District,  supra, 
as  sustaining  their  contention,  but  In  that 
case  it  was  void  orders  and  judgments  of  the 
county  court  which  were  reviewed  by  the.  cir- 
cuit court  on  certiorari. 

In  the  case  of  Merchants'  Bank  v.  Fitz- 
gerald, 61  Ark.  007,  33  8.  W.  1064,  Mr.  Jus- 
tice Battle,  speaking  for  the  court,  concisely 
defined  the  office  of  the  writ  of  certiorari,  as 
follows : 

"(1)  Where  the  tribunal  to  which  it  is  is- 
sued  has  exceeded  its  jurisdiction;  (2)  where 
the  party  applying  for  It  bad  the  right  of  ap- 
peal, bnt  lost  it  through  no  fault  of  liis  own; 
and  (3)  in  cases  where  it  has  superintending 
control  over  a  tribunal  which  has  proceeded 
illegally,  and  no  other  mode  has  been  provided 
for  directly  reviewing  its  proceedings." 

This  being  true,  the  circuit  court  has  no 
jurisdiction  over  the  subject-matter  set  forth 
in  the  complaint  filed  in  the  proceedings  he- 
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low.  The  court  being  without  Jarlsdlctlon 
prohibition  Is  the  appropriate  remedy  to 
stop  further  proceedings.  The  writ  of  pro- 
hibition Is  therefore  awarded  In  accordance 
with  the  prayer  of  the  petitioner  to  prevent 
the  circuit  court  from  further  proceeding  In 
the  matters  under  consideration. 

WOOD,  J.  (dissenting).  The  authorltieB 
are  practically  unanimous  In  holding  that  the 
high  prerogative  writ  and  extraordinary  rem- 
edy of  prohibition  "Is  to  be  used  with  great 
caution  and  forbearance,  for  the  furtherance 
of  Justice,  and  to  secure  order  and  regularity 
in  Judicial  proceedings,  and  should  be  issued 
only  In  cases  of  extreme  necessity."'  22  R.  0. 
Ia  p.  5,  g  4,  and  cases  there  dted. 

There  la  no  necessity,  as  we  see  It,  for  the 
Issuance  of  the  writ  In  this  case;  and,  be- 
sides, the  issuance  at  tlila  Juncture  is  wholly 
premature.  The  circuit  court  has  had  no  op- 
iwrtunlty  to  determine  whether  it  had  Juris- 
diction of  the  subject-matter  set  forth  in  the 
complaint  of  McDonald  et  aL  Every  court 
has  the  power  to  determine  in  limine  wheth- 
er it  has  the  Jurisdiction  over  the  subject- 
matter  of  the  controversies  brought  before  it 
To  deprive  the  circuit  court  in  advance  of 
the  opportunity  and  right  to  decide  whether 
it  will  entertain  Jurisdiction  is  tantamount  to 
an  assumption  of  original  JurlsdictioD  by  this 
court,  which  is  contrary  to  article  7,  {  4,  of 
the  Constitutioa. 

It  has  been  the  doctrine  of  this  court  since 
1842  that  no  prohibition  lies  from  this  court 
to  an  inferior  court  until  a  suggestion  of  its 
want  of  Jurisdiction,  properly  verified,  tias 
first  t)een  presented  to  the  inferior  court 
^niere  has  been  no  deviation  from  this  rule 
until  the  present  case.  Williams,  Ex  Parte, 
4  Ark.  637,  38  Am.  Dec.  46 ;  Blackburn,  Ex 
Parte,  5  Ark.  21;  McMeechen,  Ez  Parte,  12 
Ark.  70;  City  of  LitUe  Rock,  Ex  Parte,  26 
Ark.  62 ;  State  ex  rel.  Butler  v.  Williams,  48 
Ark.  227,  2  S.  W.  843;  Reese  v.  Steel,  73  Ark. 
66,  83  S.  W.  335,  1136. 

In  Williams,  Ex  Parte,  supra,  this  court 
said: 

"The  rule  was,  at  common  law,  that  no  pro- 
hibition lay  to  an  Inferior  court,  in  a  cause 
arising  out  of  their  Jurisdiction,  until  that 
matter  had  been  pleaded  in  the  inferior  court, 
and  the  plea  refused.  *  *  *  It  must  ap- 
pear, in  the  suggestion  [to  the  Supreme  Court], 
that  the  plea  was  verified,  and  tendered  in 
person,  during  the  sitting  of  the  inferior  court" 

The  rule  is  announced  in  the  same  lan- 
guage in  all  the  other  cases. 

This  doctrine,  we  believe,  is  in  accord  with 
the  great  weight  of  authority,  In  an  exhaus- 
tive note  to  State  v.  Superior  Court,  111  Am. 
St  Rep.  925-965,  Judge  Freeman  says: 

"Whether  any  special  rule  of  court  baa  been 
promulgated  on  this  subject  or  not,  undoubt- 
edly the  practice  generally  prevailing  in  the 
United  States  la  not  to  take  any  action  until 


it  appears  that  the  subordinate  tribunal  has 
in  some  appropriate  method  had  its  attention 
called  to  its  supposed  absence  or  excess  of 
jarisdiction,  and  has  nevertheless,  indicated  its 
purpose  to  proceed,  or  it  in  some  other  manner 
sufficiently  appears  that  an  application  to  tliat 
court  must  prove  unavailing." 

AouHig  the  numerous  cases  dted  by  the  em- 
inent author  and  annotator  in  support  of  the 
text  are  cases  from  our  own  court  Further 
on  in  the  note  to  the  case  the  exception  rec- 
ognized in  the  majority  opinion  is  referred 
to,  and  some  coses  from  other  courts  are  cit- 
ed to  support  it  but  none  from  Arkansaa. 

Of  course,  the  opiuiou  of  even  as  learned  a 
law  writer  as  Judge  Freeman  as  to  the  ef- 
fect of  our  former  decisions  is  not  binding 
on  this  court  But  certainly  his  opiniim  Is 
entitled  to  the  utmost  respect  If  he  Is  cor- 
rect and  we  believe  he  is,  in  classifying  our 
cases  in  line  with  those  holding  that  tlie  writ 
of  prohibition  will  not  lie  unless  the  inferior 
court  has  first  had  its  attention  directed  to 
the  matter,  and  if,  indeed,  su<di  has  been  the 
established  rule  of  practice  in  this  state  for 
three-fourths  of  a  century,  and  If  it  is  in  ac- 
cord with  the  practice  generally  prevailing 
in  the  United  States,  then  why  change  the 
rule,  or  ingraft  upon  It  an  exception  which 
virtually  nullifies  it  Store  decisis  should 
preclude  any  departure  or  innovation  here. 
Without  stare  decisis,  "It  would  be  difficult, 
if  not  impossible,  to  build  up  and  preserve 
any  valuable  system  of  Jurisprudence." 
Amour  Hunt,  Ex  Porte,  10  Ark.  284. 

C<«trover8ies  should  not  be  opened  every 
time  a  new  Judge  takes  his  seat  Cootes  r. 
State,  60  Ark.  333,  7  S.  W.  306. 

"It  is  better  to  let  matters  of  practice  re- 
moln  settled  than  to  disturb  them."  Miller 
V.  Fraley,  21  Ark.  38. 

"Public  policy  requires  that  decisions  of 
courts  of  last  resort  which  have  been  follow- 
ed and  acted  upon,  shall  be  adhered  to,  un- 
less great  injury  and  Injustice  would  result" 
Rhea  v.  State,  104  Ark.  162,  147  S.  W.  483. 

The  case  of  Russell  et  al.  v.  Jacoway, 
Judge,  33  Ark.  191,  is  not  in  conflict  with  the 
Other  decisions  of  this  court  In  that  case 
the  issue  we  have  here  was  not  raised.  There 
was  no  suggestion  in  the  Supreme  Court  to 
the  efFect  that  no  objection  had  first  been 
made  in  the  inferior  court  to  the  exercise  of 
jurisdiction,  and  that  the  circuit  court  had 
not  been  given  an  opportunity  to  determine 
that  question.  On  the  contrary,  the  opinion 
in  Russell  et  al.  v,  Jacoway,  Judge,  supra, 
shows  that  the  Supreme  Court  disposes  of  the 
case  on  the  theory  that  the  plea  objecting  to 
the  Jurisdiction  of  the  inferior  court  had 
been  first  properly  presented  to  that  court 
and  refused.  The  court  sold :  "For  the  cir- 
cuit court  to  assume  to  determine,  in  the  first 
instance,"  etc.  Again:  "But  by  the  circuit 
court's  assumption  of  Jurisdiction  in  the  case. 
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all  further  proceedings  of  the  county  court 
have  been  prevented,"  etc. 

Bnt  the  majority  of  the  court,  while  recog- 
nizing the  rule  as  above  announced  by  the 
former  decisions  of  this  court,  nevertheless 
hold  that  there  is  an  exception  to  the  rule 
where  the  circuit  judge,  before  whom  the 
cause  must  be  heard  when  the  court  subse- 
quently convenes,  has  in  vacation  overruled 
an  objection  to  his  jurisdiction  to  proceed  in 
the  matter  then  pending  before  him,  and 
which  most  be  heard  by  the  court  later,  and 
where,  as  in  this  case,  in  tills  formal  response 
to  the  application  for  writ  of  prohibition,  he 
stlU  maintains  that  the  circuit  court  has  Ju- 
risdlcticBi.  TUs  holding  is  not  correct,  for 
the  reason  that  the  circuit  Judge  In  vacation 
and  the  circuit  court  are  entirely  different 
functionaries.  The  orders  when  made  by  the 
drcnit  judge  In  vacation  are  not  flnal,  bnt 
subject  to  review  and  change  by  the  drcnit 
court  Itself  when  it  subsequently  convenes, 
whereas  the  orders  of  the  drcult  court  when 
final  arte  subject  to  review  and  correction  by 
the  Supreme  Court. 

Apidlcation  was  made  to  the  circuit  judge 
in  vacation  for  writ  of  certiorari  to  bring  up 
and  to  quash  the  assessment  of  benefits  made 
by  the  commissioners  and  to  restrain  them 
from  further  proceeding  with  the  improve- 
ment Conceiving  that  he  had  jurisdiction  to 
Issue  the  writ  of  certiorari  reviewable  by  the 
circuit  court,  and  In  the  meantime  to  Issue  a 
restraining  order,  the  circuit  Judge  proceeded 
to  exercise  sudi  jurisdiction.  He  issued  the 
writ  of  cortlorart  in  April  returnable  to  the 
ensuing  S^t«nber  term  of  the  court,  and  in 
the  meantime  restrained  further  proceedings 
by  the  commissioners  of  the  district.  Now, 
who  can  say  tliat  the  drcult  court  when  it 
convened  at  the  September  term  would  not, 
upon  a  plea  to  its  Jurisdiction,  after  a  con- 
sideration of  sudi  plea,  have  held  that  it  lud. 
no  Jurisdiction  of  the  matters  presented  in 
the  application  for  certiorari?  Who  can  say 
that  the  circuit  court,  after  a  careful  consid- 
eration, would  not  have  quashed  the  writ  is- 
sued by  the  Judge  In  vacation?  Who  can  say 
that  the  drcult  court  would  not  have  refused 
to  quash  the  assessments  of  benefits  made  by 
the  commissioners,  and  that  the  court  would 
have  interfered  in  any  manner  with  the  fur- 
ther progress  of  the  work  of  the  improvement 
district?  What  prophetic  ken  has  this  court 
of  what  would  be  the  decision  of  the  circuit 
court  of  Craighead  county  several  montlis  in 
advance  of  the  time  when  that  decision  was 
to  be  rendered?  Who  has  the  omnlscence  to 
foretell  that  the  circuit  court,  although  pre- 
sided over  by  the  same  judge,  would  not  en- 
tertain different  views,  and  decide  that  it 
had  DO  jurisdiction? 

To  show  the  inaccuracy  of  the  position  of 
the  majority  and  the  unsoundness  of  its  log- 
22SS.W.-6 


ic,  let  us  suppose  that  before  the  September 
term  of  the  court  c<mvenes  the  Hon.  B.  H. 
Dudley,  the  respondent  herein,  and  the  judge 
who  Issued  the  writ  of  certiorari  and  the 
temporary  restraining  order,  dies,  or  that  he 
is  unavoidably  detained  by  illness  or  other 
cause,  all  of  which  contlngendes  are  contem- 
plated by  article  7,  S  21,  of  our  Constitution. 
Suppose  that  under  tills  constitutional  pro- 
vision a  different  judge  has  been  elected  to 
preside  over  the  court,  and  that  such  Judge 
entertains  entirely  different  views  from  his 
predecessor,  and  that  his  views  are  in  har- 
mony with  the  appellant's  contention  here-' 
in;  could  it  then  be  said  that  the  drcult 
court  had  had  an  opportunity  to  dedde  the 
issue  of  its  jurisdiction,  and  had  dedded  that 
issue  adversely  to  appellant's  contention? 
Could  it  then  lie  said  that  there  was  any  ex- 
cuse, much  less  necessity,  for  the  writ  of 
prohibition?  Could  it  then  be  decided  by  this 
court  that  the  lower  court' had  determined 
that  it  had  Jurlsdldion  when  in  fact  no  op- 
portunity had  been  given  that  court  to  pass 
upon  the  question,  and  when,  U  the  matter 
had  l)een  presented  to  it,  it  would  itself  have 
dedded  that  it  liad  no  jurisdiction? 

It  occurs  to  us  that  the  only  answer  to  the 
above  questions  demonstrates  the  fallacy  of 
Ingrafting  the  exception,  now  proposed  and 
adopted  by  the  majority,  upon  the  rule  here- 
tofore announced  and  so  long  adhered  to  by 
this  court  A  rule  of  practice  that  would 
not  stand  the  test  and  apply  to  any  and  all 
cases  that  might  arise  under  article  7,  |  21, 
of  our  Constitution,  is  unsound  (besides  be- 
ing unconstitutional,  and  should  not  be  ap- 
proved by  this  court. 

The  rule  announced  in  Williams,  Ex  Parte^ 
supra.  Is  a  sound  one.  It  preserves  the  prc^ 
er  consideration  and  deference  for  the  opin- 
ions and  judgment  of  the  inferior  tribunal. 

Under  the  so-called  exception  no  allowance 
is  made  for  a  possible,  or  even  probable, 
change  of  viewpoint  upon  the  part  of  the 
Judge  himself  who  reviews  in  term  time  his 
own  vacation  orders.  This  Is  manifestly  un- 
just and  unfair  to  the  inferior  tribunal, 
which  should  at  least  be  given  the  opportuni- 
ty to  first  decide  upon  the  question  of  wheth- 
er it  has  Jurisdiction  to  proceed.  We  are 
convinced  that  there  is  no  exception  to  the 
rule  In  this  state,  and  that  the  maj<»rlty  opin- 
ion, therefore,  results  in  overruling  the  cas- 
es heretofore  mentioned;  and  that  the  issu- 
ance of  the  writ,  under  the  drcumstances 
here  detailed,  is  an  ezerdse  of  original  Juris- 
diction by  tills  court  not  contemplated  by  our 
Constitution. 

For  the  alMve  reasons  Mr.  Justice  .HART 
and  I  dissent  from  that  part  of  the  opinion 
which  holds  that  the  writ  of  prohibition  will 
11& 
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UNION    COTTON   CO.  V.  BONOURANT. 

(Conrt  of  Appeals  of  Kentncky.    May  26, 1920.) 

1.  Damages  «=940(2)— Speoulattvs  pririlts  Mt 
recoverabta. 

Loss  of  profits  remote,  uncertain,  contin- 
gent, speculative,  and  conjectural  is  not  allowed 
as  a  basis  for  damages  from  breach  of  con- 
tract. 

2.  Damages  9=923— Proflta  reasonably  oertaln 
and  within  parties'  oontemplatlon  are  r«oov- 

erabie. 
Where  breach  of  contract  is  involved,  loss 
of  profits  is  a  proper  element  of  damages  where 
they  can  be  shown,  if  not  with  absolute,  then 
with  reasonable  certainty,  and  when  it  may  rea- 
sonably be  considered  parties  had  such  loss  in 
contemplation. 

3.  OamagM  «S340(2)— Profits  .from  operation 
of  cotton  gin  suffldently  oertaln  to  be  re> 
ooverable. 

Anticipated  profits,  from  operation  of  cot- 
ton gin  leased  for  a  year,  during  the  ginning 
season  of  from  60  to  00  days,  held  sufficiently 
ascertainable  to  be  recoverable  by  lessee  in  his 
action  for  lessor's  breach  of  contract  by  failing 
to  put  gin  in  proper  repair. 

4.  Damages  «=>208(7)»Whetfier  plaintiff  fail- 
ed to  minimize  damages  held  for  Jury. 

In  action  by  lessee  of  cotton  gin  for  breach 
by  lessor  through  having  failed  to  put  gin  in 
proper  repair,  whether  plaintiff  lessee  failed  to 
minimize  his  damages  by  himself  making  any 
necessary  repairs  held  for  jury. 

5.  Attaohment  4=9 1 97— J  ndg meat  for  sale  of 
several  lots  Improper  In  absence  of  showing 
sale  of  all  necessary. 

Under  rule  that  no  more  of  defendant's 
realty  should  be  sold  in  satisfaction  of  debt 
thaa  necessary  for  purpose,  attachment  on 
seven  separate  lots  of  defendant  designated  by 
numbers  should  not  have  been  sustained  and 
lots  directed  to  be  sold  in  satisfaction  of  judg- 
ment in  absence  of  showing  either  by  return 
of  officer  who  levied  attachment  or  by  other 
evidence  that  lots  should  or  must  all  be  sold  to- 
gether. 

Appeal  from  Circuit  Court,  Fulton  County. 

Action  by  C.  T.  Bondurant  against  the 
ITnlon  Cotton  Company.  From  Judgment  for 
plaiuticr  for  tbe  recovery  of  damages,  and 
from  Judgment  sustaining  attachment  on  de- 
fendant's property  and  adjudging  sale  of  it 
to  satisfy  the  money  Judgment,  defendant 
appeals.  Judgment  for  recovery  of  damages 
affirmed.  Judgment  sustaining  attachment  re- 
versed, and  cause  remanded. 

Robblns  &  Robblus,  of  Hayfleld,  for  ap- 
pellant. 
W.  J,  Webb,  of  Mayfleld,  for  appellee. 

HURT,  J.  In  this  action  there  has  been 
an  appeal  from  two  Judgments  of  the  cir- 
cuit court,  one  by  which  the  appellee,  O.  T. 


Bondurant,  was  adjudged  to  recover  from 
appellant.  Union  Cotton  Company,  the  sum 
of  $1,200,  and  the  other  was  a  Judgment 
which  sustained  the  attadunent  ui>on  the 
property  of  the  appellant  and  adjudged  a 
sale  of  it  to  satisfy  the  Judgment. 

The  appellee,  C.  T.  Bondurant,  brought 
this  action  against  the  appellant.  Union  Cot- 
ton Company,  averring  that  the  latter  bad 
broken  a  contract  between  him  and  it  by 
which  he  had  leased,  from  It  a  cotton  gin 
and  appurtenances  for  &  term  beginning  July 
1,  1016,  and  aiding  Jane  30,  1917,  and  for 
which  he  liad  agreed  to  pay  it  the  anm  of 
$1,200.  The  negodaticms  between  the  par- 
ties had  commenced  by  parol,  but  were  c«Mn- 
pleted  by  an  exdiange  of  letters,  and  cnlml- 
nated  in  the  making  of  a  contract  which  was 
reduced  to  writing  and  subscribed  by  eadi 
of  the  parties.  The  writing  contained  a 
clause  aa  follows: 

"The  Union  Cotton  Company  agrees  to  put 
the  cotton  gin  machinery  and  scales  |n  good 
working  condition,  said  work  to  be  inspected 
and  accepted  by  C.  T.  Bondurant  as  soon  as 
repairs  are  completed,  not  later  than  Angnst 
1,  1016.'" 

The  written  memorial  of  the  contract  was 
prepared  in  duplicate  and  subscribed  by  ap- 
pellant and  forwarded  by  mail  to  appellee^ 
who  in  turn  subscribed  the  coiries,  and,  re- 
taining one,  returned  the  other  to  appellant, 
and  about  the  same  time  forwarded  to  it 
three  negotiable  promissory  notes  by  which 
he  promised  to  pay  the  rental  in  three  equal 
Installments,  October  let,  January  Ist,  and 
April  1st  following.  The  appellant  accepted 
the  notes,  and  before  either  of  them  became 
due  assigned  them  to  another.  While  it  la 
insisted  by  appellant  upon  this  appeal  that 
the  contract,  by  reason  of  a  letter  from  ap- 
pellee which  accompanied  the  return  of  the 
written  contract  to  appellant  and  the  reply 
thereto  by  appellant,  was  that  the  appellee 
should  make  any  repairs  necessary  after  the 
let  of  August,  and  after  repairs  had  been 
made  by  appellant,  previous  to  that  time,  and 
at  his  own  cost.  This  c<xitentlon  does  not 
appear  in  the  pleadings,  which  admit  tbe 
contract  touching  tbe  duty  of  putting  ma- 
chinery of  the  gin  and  the  scales  in  good 
working  condition  to  be  as  stated  in  the 
above-quoted  clause  of  tbe  writing  subscribed 
by  both  parties,  and  besides  neither  party 
appears  to  have  ever  accepted  the  ctmstruc- 
tlon  placed  up<»i  this  clause  of  the  writ- 
ing by  the  other  in  the  letters  referred  to, 
but  to  have  proceeded  under  the  contract  as 
written  and  subscribed. 

The  breach  of  the  contract  upon  which 
appellee  relied  for  the  recovery  of  damages 
was  the  alleged  failure  by  appellant  to  put 
tbe  machinery  of  the  gin,  which  was  greatly 
in  need  of  rq;>air.  Into  good  working  condi- 
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tion,   either  before  Angust   1st   or  at  any 
tiine  tbereafter,  and  hence  that,  under  the 
terms  of  the  contract,  the  repairs  had  never 
been  in  smdi  a  state  of  completion  as  to  re- 
quire him  to  accept  them  as  baring  put  the 
plant  in  a  good  working  condition,  and  that 
on  that  account  he  had  never  done  so,  and 
that,  althougb  appellant  bad  in  the  flrst  days 
of  July   placed   workmen   In   repairing   the 
plant,  it  had  never  so  repaired  It  as  to  put 
it  In  good  working  condition,  and  that  he 
had  so  notified  the  agent  of  appellant  in 
charge  of  the  work  that  he  would  not  aor 
cept  ttae  repairs  as  made  as  putting  the  plant 
in  the  condition  required  by  the  contract, 
and    tbereafter    appellant    never    compile^ 
with  its  covenant  to  make  the  necessary  re- 
peiig,  and  appellee  did  not  know  that  the 
plant  was  not  In  good  working  condition  until 
he  undertook  to  operatfe  it  after  the  ginning 
season   for  191S  had  commenced,  iivben  he 
found  that  the  plant  was  entirely  vmfit  for 
ginning  purposes  and  not  la  working  con- 
dition, and  this  was  at  so  late  a  period  in 
the  season  that  he  was  not  able  to  secure 
or  provide  himself  with  other  means  of-  gin- 
ning during  that  season,  nor  to  have  repaired 
the  appellant's  gin,  if  he  had  desired  to  do 
so,  and  because  of  that  fact  be  lost  profits 
which  he  could  and  would  have  made  in 
ginning    cotton    during    tbe    season    which 
amounted,   as  be  claimed,   to   the  sum   of 
$1.S00.     Upon  tbe  other  band  tbe  appellant 
denied  that  It  failed  before  August  Ist,  to  pat 
the  plant  in  good  working  condition,  and 
claimed  aflbmatlvely  that  it  did  put  the  ma- 
chinery of  tbe  gin  and  the  scales  In  such  con- 
dition and  bad  them  In  such  condition  by 
tbe  14tb   day  of  July,  at  wbidi  time  the 
appellee  accepted  tbe  plant  as  having  been 
put  In  tbe  condition  required  by  tbe  con- 
tract    Tbe  appellant  denied  all  tbe  aver- 
ments of    damages   made   by   the   appellee, 
and  also  set  up  a  counterclaim  for  damages, 
based  up<m  tbe  stipulation  in  the  contract 
that  appellee,   at  tbe  end  of  the  term  of 
the  lease,  would  return  the  property  to  ap- 
pellant in  as  good  condition  as  he  received 
it,  ordinary  wear  and  damages  from  fire  ex- 
cepted, and  then,  in  vl(riatioa  of  the  stipu- 
lation, be  bad  negligently  permitted  it  to 
be0(Hne  greatly  injured  and  damaged  In  tbe 
sum  of  $1,000.     The  affirmative  allegations 
of   am)eUant's   answer   was   by  agreement, 
controverted  upon  the  record. 

T%e  issues  raised  by  the  pleadings  were 
determined  by  the  jury  under  instructions 
which  submitted  the  theory  of  each  party 
to  it,  and  resulted  in  a  finding  for  appellee 
in  tbe  sum  of  $1,200  and  a  judgment  of  tbe 
court  accordingly. 

Tbe  Union  Cotton  Company  appeals  from 
the  judgment,  and  urges  that  tbe  court  er- 
red In  overruling  its  motion  for  a  directed 
verdict  at  tbe  dose  of  tbe  evidence  for  appel- 
lee and  at  tbe  dose  bf  all  the  evidence  upon 


two  grounds.  The  flrst  of  tbe  grounds  re- 
lied upon  is  that  the  damages  sought,  and 
for  which  the  appellee  recovered  a  judgment, 
were  on  account  of  the  loss  of  profits,  which 
character  of  recovery  Is  not  allowed,  be- 
cause the  evidence  of  such  recovery  is  un- 
certain, contingent,  and  speculative.  It  may 
be  conceded  that  the  only  element  of  damage 
whldi  appellee,  by  his  petition,  sought  to 
recover,  was  the  profits  which  be  could  and 
would  have  realized  from  the  ginning  of 
cotton  during  tbe  ginning  season,  within  tbe 
terms  of  the  lease,  if  tbe  plant  had  been  put 
into  good  working  condition  by  appellant,  and 
which  be  lost  by  the  failure  of  appel- 
lant to  comply  with  its  contract  in  that  re- 
spect He  also  averred  that,  when  the  con- 
tract was  made  for  the  lease  of  the  prop- 
erty, appellant  knew  bis  purpose  in  procur- 
ing the  lease  was  to  operate  the  gin  during 
the  following  season  for  ginning  cotton.  He 
testified  upon  tbe  trial  to  having  given  ap- 
pellant such  information  of  bis  intention  dar- 
ing the  negotiations,  and  this  testimony  was 
not  objected  to  nor  the  truth  of  tbe  state- 
ment denied  In  any  evidence.  Tbe  court  in- 
structed tbe  jury  that,  if  it  was  contemplat- 
ed by  the  parties  when  the  contract  was  made 
that  appellee  was  leasing  ttae  property  for 
tbe  purpose  of  operating  tbe  gin  and  realiz- 
ing profits  therefrom,  and  appellant  failed 
to  put  tbe  plant  in  reasonably  good  working 
condition  before  August  1st,  and  appellee  was 
thereby  deprived  of  tbe  use  of  it  for  gin- 
ning purposes  during  the  season  of  ttae  fall 
of  1816  and  tbe  winter  of  1917,  and  was 
thereby  prevented  from  tbe  ginning  of  cot- 
ton which  he  could  and  would  have  ginned 
but  for  such  failure  on  the  part  of  appel- 
lant, to  find  for  appellee  sudi  a  sum  as 
would  reasonably  compoisate  for  tbe  loss 
of  the  profits,  if  any,  which  he  could  and 
would  have  realized  from  tbe  ginning  of. 
cotton,  less  tbe  expense  incident  to  it  Tbe 
appellant,  as  a  ground  for  its  motion  for  a 
directed  verdict,  as  well  as  of  objection  to. 
the  instruction  given,  insists  that  damages 
are  not  recoverable  on  account  of  tbe  loss 
of  profits. 

[1,2]  It  is  true  that  tbe  loss  of  profits 
whldi  are  remote,  uncertain,  oontingrait,  spec> 
ulatlve,  and  conjectural  Is  not  allowable  as 
a  basis  for  damages.  Formerly,  damages  on 
account  of  loss  of  profits  were  not  allowable 
at  all,  but  tbe  principle  now  governing  tbe 
subject  is  that  the  right  to  recover  damages: 
on  accoimt  of  loss  of  profits  is  determinable 
by  the  same  principles  as  the  recovery  of 
other  damages  are.  Where  a  breach  of  a 
contract  is  Involved,  loss  of  profits  is  a  prop- 
er element  of  damages,  vi^ere  they  can  be 
shown,  not  .with  absolute,  but  with  a  reason- 
able, degree  of  certainty,  and  when  it  may  be 
reasonably  considered  that  when  tbe  con- 
tract was  made  the  parties  bad  in  contem- 
platl(»i  tbe  loss  of  profits  as  an  element  for 
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damages  whi(^  would  naturally  grow  out 
of  a  violation  of  tbe  contract    The  loss  of 

'  antldiMited  profits  wbich  can  be  legally  as> 
certalned — that  is,  which  do  not  lack  cer> 
taiuty  on  account  of  being  too  remote,  con- 
jectural, and  speculative — may  be  recovered. 
EHizabethtown  &  Paducab  B.  Co.  v.  Potting- 
er,  10  Bush,  188;  Blood  t.  Herring,  etc.,  61 
S.  W.  273,  22  Ky.  Law  Bep.  1725;  Bates  Ma- 
chine Go.  V.  Norton  Iron  Works,  113  Ky. 
872,  68  S.  W.  423,  25  Ky.  Law  Bep.  031; 
Pngb  V.  Jackson,  154  Ky.  649, 167  S.  W.  1082; 
Cordage  Co.  v.  Lnthy,  98  Ky.  586,  33  S.  W. 
835,  17  Ky.  Law  Bep.  1126 ;  New  Market  Co. 
V.  Bmbry,  48  S.  W.  980,  20  Ky.  law  Bep. 
1130;  Telephone  Co.  v.  Wisdom,  62  S.  W.  629, 
28  Ky.  Law  Bep.  97;  Smith  y.  Perry,  13  Ky. 
Law  Bep.  683;  Long  v.  O'Bryan,  91  &  W. 
669,  28  Ky.  Law  Bep.  1062;  Gregory  v. 
Slaughter,  124  Ky.  345.  99  S.  W.  247,  30  Ky. 
Law  Bep.  600,  8  L.  B.  A.  (N.  S.)  1228,  124 
Am.  St  Bep.  402;  8  B.  C.  L.  601,  602,  and 
649;  Horn  t.  Carroll,  90  S.  W.  659,  28  Ky. 
Law  Bep.  840;  Sagamore  Coal  Co.  v.  Clark, 
109  S.  W.  349,  83  Ky.  Law  Bep.  137;  Thomp- 
son ▼.  Jackson,  etc.,  14  B.  Mon.  114. 

[3]  In  the  instant  case  the  gin  was  leased 
for  one  year.  Unless  a  contrary  purpose 
appears,  it  could  not  be  assumed  that  one 
would  take  a  lease  upon  a  cottCHi  gin  for  any 
other  purpose  than  to  operate  it.  The  c<hi- 
tract  here  provided  that  the  lessor  should, 
as  one  of  the  conditions  of  the  lease,  put 
It  Into  good  condition  for  operation,  and 
from  which  it  was  obliged  to  have  inferred 
that  it  was  the  purpose  and  intention  of  the 
appellee  in  securing  the  lease  to  operate  the 
gin  for  what  It  would  realize  to  him.  Aside 
from  these  considerations,  the  appellee  al- 
leges and  proves  that  appellant  was  made 
acquainted  with  the  fact  that  bis  purpose 
In  entering  into  the  contract  was  to  secure 
the  gin  for  the  purpose  of  operating  it  In 
such  state  of  case  it  seems  that  the  parties 
must  have  had  in  contemplation,  .when  the 

■  contract  was  made,  that  the  profits  which 
the  appellee  anticipated  would  be  made  from 
the  operation  of  the  gin  would  be  an  ele- 
ment of  the  damages  if  the  contract  was 
violated  so  that  he  was  prevented  from 
operating  the  gin  and  realizing  the  profits. 
The  anticipated  profits  are  capable  of  as- 
certainment with  a  reasonable  degpree  of  cer- 
tainty. The  evidence  without  dispute  shows 
that  the  ginning  season,  during  the  term  of 
the  lease,  was  from  60  to  90  days.  The 
plant,  if  in  good  working  condition,  would 
gin  not  less  than  30  bales  of  cotton  per 
day.  The  profit  for  ginning  a  bale  of  cot- 
ton, over  and  above  the  expenses  of  so  do- 
ing, was  not  less  than  12.60.  During  the 
period  of  the  lease  the  appellee  proves  that 
he  was  compelled  to  decline  to  gin  not  less 
than  500  bales  of  cotton  because  of  the  lack 
of  ginning  facilities  arising  from  the 
appellant's  failure  to  put  the  gin  In  good 


working  condition.  Henoe  It  appears  that 
the  court  did  not  err  in  overruling  the  mo- 
tion for  a  directed  verdict,  nor  did  it  err 
in  the  measure  of  damages  recoverable  which 
was  submitted  to  the  jury  by  the  instruc- 
tion given. 

Another  ground  upon  which  it  is  insisted 
that  the  motion  for  a  directed  verdict  should 
have  been  sustained  was  that  the  contract 
provided  that  the  appellee  should  make  any 
repairs  necessary  for  the  operation  of  the 
gin   the  necessity  of  which  might  appear 
after  the  1st  of  August,  and  that  when  he 
undertook  to  operate  the  gin,  it  was  his  duty 
to  have  made  the  repairs  necessary  to  have 
put  it  in  good  working  condition,  the  cost 
of  whidi,  it  Is  insisted,  would  not  have  ex- 
ceeded  the  sum  of  $100,  and  tiiat  appellee 
wholly  failed  to  undertake  in  any  way  to 
minimize   the   damages    which   he   suffered 
from  the  failure  of  appellant  to  perform  its 
contract  with  him,  which  the  appellant  in- 
sists  was  conclusively  shown  by  the  proof. 
The  appellant  rests  his  contention  in  this 
respect  upon  the  contents  of  the  letter  whldi 
appellee  wrote  to  appellant  and  which  ac- 
companied  the  return  of  the  written   con- 
tract subscribed  by  him,  and  in  this  letter 
the  appellee  stated  that  he  would  pass  on 
and  give  his  opinion  at  the  time  the  appel- 
lant had  completed  all  repairs  necessary  to 
put  the  plant  in  good  working  condition,  and 
if  there  were  some  things  left  to  be  done 
after  the  appellant's  servant  had  left  who 
was  to  do  the  necessary  repairs,   appellee 
was  willing  to  do  it  with  an  ezperlenced 
man  of  his  own,  but  would  expect  the  ap- 
pellant'to  pay  for^the  work  as  It  had  agreed 
to  put  the  plant  in  good  running  condition. 
Tills  proposition,  if  it  may  be  so  called,  or 
addition  to  the  contract,  was  distinctly  re- 
jected by  the  appellant  in  the  letter  which 
it  wrote  to  appellee  in  reply.    Instead  of  It 
being  conceded  that  the  evidence  shows  that 
appellant  put  the  plant  in  good  working  con- 
dition before  August  Ist,  and  that  it  was  ac- 
cepted as  such  by  the  appellee,  the  evidence 
slu>ws  preponderatlngly  that  the  plant  was 
not  put  in  good  working  condition  by  appel- 
lant, nor  did  appellee  acc^t  it  as  being  in  eadx 
condition  from  the  repairs  made.    The  evi- 
dence shows  without  any  contradiction  that, 
when  appellee  did  undertake  to  operate  tlie 
gin,  it  was  utterly  unfit  to  be  operated,  and 
was  in  such  condition  that  appellee  and  his 
witnesses  deposed  that  it  was  then  too  late 
in  the  season  to  undertake  to  put  it  in  work- 
ing condition  for  that  season,  and  the  ex- 
pense which  would  have  been  necessary    to 
have  put  it  in  good  working  condition  docs 
not  appear  to  have  beCu  less  than  the  sum  of 
$100,  because  when  it  was  put  in  condition 
the   following   year,   without   any    material 
change  la  its  condition,  the  cost  amounted 
to    $300    to   $400.      It    will    further   be    ob- 
served that  the  failure  to  put  the  plant  In  a 
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woiiclng  condition  of  which  appellee  com- 
plains iwas  not  on  account  of  something 
which  Iiappened  to  the  machinery  after  the 
1st  of  Angust,  or  some  injury  to  it  whldi 
mlgbt  arise  from  Its  operation  or  otherwise, 
but  the  complaint  which  he  makes  is  of  the 
fallnre  of  the  appellant  to  perform  the  cove- 
nant  in  its  contract  to  pnt  the  plant  in  work- 
ing condition  before  the  Ist  of  Angust  as  a 
condition  of  the  contract  between  them. 
H^ice  the  evidence  does  not  show  sndi  a 
state  of  case  as  wonld  justify  a  peremptory 
direction  to  the  Jury  to  find  k.  verdict  for 
appellant. 

[4]  We  do  not  consider  nor  pass  upon  the 
qnestlon  as  to  what  instruction,  if  any,  would 
have  been  proper  to  have  been  given  to  the 
Jury  touching  the  appellee's  duty  to  mini- 
mize the  damages  which  he  was  about  to 
suffer,  as  no  such  instruction  was  offered 
by  the  appellant,  nor  any  Instruction  which 
required  the  court  to  glre  one  upon  that 
subject,  as  appears  from  the  bill  of  excep- 
tions. The  issue  which  appellant  made  and 
upon  which  it  squarely  based  its  defense  was 
that  It  liad  put  the  plant  in  good  working 
condition  before  the  lat  of  August,  and  tliat 
appellee  had  so  accepted  the  rqiairs  then 
made,  and  liad  accepted  the  plant  as  in  the 
condition  required  by  the  contract,  and  for 
that  reason  could  not  complain  of  the  unfit 
condition  of  the  plant  after  that  time,  and 
the  court,  in  substance,  so  Instructed  the 
Jury,  submitting  to  it  the  issue  as  to  whether 
the  appellant  did  put  the  plant  in  the  condi- 
tion required  by  the  contract  before  the  1st 
of  August,  and  whether  the  appellee  accept- 
ed It  as  such,  and  upon  that  issue  Ihe  Jury 
evidently  found  for  the  appellee. 

[6]  The  Judgment  by  wliich  the  attach- 
ment was  sustained  and  seven  separate  lots, 
designating  them  by  numbers,  are  directed 
to  be  sold  in  satisfaction  of  the  Judgment 
for  damages,  must  be  reversed.  The  return 
of  the  officer  who  levied  the  attachment  Is- 
sued in  the  action  does  not  indicate  that 
the  lots  are  the  property  upon  which  he  lev- 
ied the  attachment,  and  there  is  no  evidence 
or  pleading  of  any  kind  in  the  record  to 
support  the  Judgment  to  the  effect  that  the 
lots  should  all  be  sold  together,  or  the  neces- 
sity for  so  doing.  While  the  description  of 
a  parcel  of  real  estate  as  a  town  lot  might 
be  suffldent  upon  which  to  rest  a  Judgment 
that  it  was  Indivisible,  it  could  not  be  con- 
ceded that  seven  separate  lots  constitute  one 
Indivlsble  parcel  of  real  estate,  without  evi- 
dence to  that  effect,  or  at  least  a  showing 
that  they  are  contiguous.  The  rule  provid- 
ing that  no  more  of  a  defendant's  real 
estate  should  be  sold  in  satisfaction  of  a 
debt  than  is  necessary  for  that  purpose 
should  be  adhered  to,  unless  It  is  shown  that 
the  property  Is  not  susceptible  of  practical 
division. 


The  Judgment  for  the  recovery  of  damages 
is  therefore  affirmed,  but  the  Judgment  sus- 
taining the  attachment  is  reversed,  and  the 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 


SOVEREIfiN   CAMP.   WOODMEN    OP   THE 
WORLD,  V.  THOMAS. 

(Court  of  Appeals  of  Kentucky.    May  26,  1920.) 

1.  Insuranoe  «=38I9(2)— Evidenoe  heldito  show 
Insured  suffered  from  Indigestion  befors  death. 

In  widow's  action  on  husband's  policy  is- 
sued by  benefit  society,  evidence  held  to  show 
that  husband  for  three  or  four  years  before  his 
death  had  been  suffering  with  attacks  of  in- 
digestion, some  80  serious  as  to  leave  him 
apprehensive  for  his  life,  also  showing  he  knew 
attacks  were  from  .indigestion  or  seriouB  dis- 
order of  digestive  system. 

2.  Insuranoe  «=>723 (5)— Misrepresentations  of 
insured  as  to  freedom  from  Indigestion  may 
prevent  recovery. 

Under  Ky.  St.  |  639,  providing  statements 
in  application  for  life  insurance  shall  be  deemed 
representations,  and  shall  not  prevent  recovery 
unless  material  or  fraodulent,  where  applicant 
for  certificate  of  insorance  in  a  benefit  society, 
with  Icnowledge  he  was  subject  to  indigestion, 
or  at  least  that  he  had  symptoms  of  serious 
disturbance  in  digestive  system,  stated  he  had 
never  had  diseases  or  symptoms  of  colic,  gall 
stones,  or  indigestion,  or  other  diseases  of 
digestive  system,  his  widow  cannot  recover  on 
certificate. 

> 

3.  Insurance  <S=98I8(2)— Evidenoe  that  applloa- 
tion  would  not  have  been  accepted  If  appli- 
cant had  stated  truth  admissible. 

In  action  on  certificate  issued  by  benefit 
society,  defense  being  that  in  his  application 
insured  misrepresented  he  bad  never  had  dis- 
eases of  digestive  organs,  or  symptoms  there- 
of, evidence  that  according  to  usual  course  of 
life  insurance  business  application  would  not 
have  been  accepted  or  policy  issued,  if  insured 
had  stated  the  truth,  is  admissible  for  defend- 
ant society. 

* 

An>eal  from  Circuit  Court,  Grayson  County. 

Suit  by  Susie  Thomas  against  the  Sover- 
eign Camp,  Woodmen  of  the  World.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  directions  for  new  trial. 

Robt.  L.  Page  and  L.  D.  Greene,  both  of 
Louisville,  and  Allen  Cubbnge,  of  Leitch- 
Qeld,  for  appellant. 

of    Blizabethtown,    for 


Haynes 
appellee. 


Carter, 


CARROLL,  O.  J.  This  Is  a  suit  by  Susie 
Thomas,  the  widow  and  beneficiary  of  A.  W. 
Thomas,  to  recover  from  the  appellant. 
Woodmen  of  the  World,  the  amount  of  a 
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policy  for  $1,000  issned  to  A.  W.  Thomas.  Tp- 
on  refusal  to  pay  the  policy,  Mrs.  Thomas 
brought  this  suit,  and,  after  a  trial  In  the 
circuit  court,  there  -was  a  Judgrment  In  her 
fayor  for  the  amount  of  the  policy,  and  the 
company  appeals. 

The  grounds  upon  which  her  right  to  re- 
cover upon  the  policy  were  contested  are  of 
such  a  nature  as  to  require  an  extended 
statement  of  tlie  facts. 

On  December  27,  1916,  A.  W.  Thomas  made 
application  to  the  local  camp  of  Woodmen, 
at  Leitchfleld,  Ky.,  to  become  a  member,  en- 
titled to  participate  in  its  Insurance  scheme, 
and  at  the  time  of  his  application  he  was 
asked  the  following  questions  and  made  the 
following  answers  thereto: 

"Have  you  now  or  ever  had  any  disease  of  the 
following  named  organs,  or  any  of  the  following 
named  diseases  or  symptoms:  •  •  •  Colic, 
gall  stones,  •  •  •  indigestion,  •  •  •  or 
any  other  disease  of  the*  digestive  system?" 
Answer:  "No."  "Have  you  consulted  or  been 
attended  by  a  physician  for  any  disease  or  in- 
jury during  the  past  five  years?"  Answer: 
"No." 

His  application  was  accepted,  and  on  Jan- 
uary 13,  1917,  a  certificate  of  insurance  for 
$1,000  was  delivered  to  liim.  On  the  next 
day  he  died  from  an  attack  of  acute  Indi- 
gestion, and  payment  of  the  policy  was  re- 
sisted upon  the  ground  that  the  answers 
made  by  Thomas  to  these  questions  were 
material  and  false.  A  reversal  is  asked,  up- 
on the  ground  that  the  court  erred  in  refus- 
ing to  direct  the  Jury  to  find  for  the  Wood- 
men of  the  World,  that  the  verdict  was  fla- 
grantly against  the  evidence,  for  error  com- 
mitted in  rejecting  competent  evidence,  and 
In  the  Instructions  of  the  Jury. 

On  behalf  of  the  Woodmen,  T.  F.  Willis 
testified  that  he  had  known  Thomas  about 
two  years  Just  preceding  his  death,  during 
which  time  he  had  lived  at  Leitchfleld; 
that  be  had  heard  him  on  three  different 
occasions  speak  about  "spells"  be  had. 

"Q.  What  did  he  say  the  spells  were?  A. 
The  last  morning  he  talked  to  me,  the  day  he 
died,  he  said  the  doctors  claimed  it  was  acute 
indigestion.  Q.  Did  he  say  where  he  suffered, 
what  hurt  or  pained  him,  or  describe  his  suf- 
fering? A.  Tes;  be  told  me  all  about  it.  Q. 
What  did  he  tell  you?  A.  He  said  it  was  in  his 
stomach.  Q.  Did  he  say  whether  or  not  the 
spell  was  slight  or  severe,  or  what  descrip- 
tion did  he  give?  A.  He  said  it  was  severe, 
and  went  on  to  tell  me  he  believed,  if  he  hadn't 
trusted  in  God,  it  was  severe  enough  it  would 
have  killed  him,  you  know.  Q.  When  did  you 
say  was  the  first  time  you  had  a  conversation 
with  him,  that  he  told  you  something  about 
his  condition  of  health?  A.  It  was  some  three 
or  four  months,  the  first  conversation.  Q. 
Three  or  four  months  before  his  -death?  A. 
Yea,  sir.  Q.  Tell  the  jury  what  he  told  you  in 
that  conversation  with  reference  to  his  condi- 
tion of  health,  or  any  spell.  A.  He  said,  '1 
had   a  spell   when  I   was  living  at  the  fair 


grounds,  and  thought  I  was  going  to  pass  away.' 
Then  he  told  about  the  first  time.  Q.  What 
sort  of  spell  did  he  say  that  was?  A.  He 
pronounced  it  then,  he  thought  it  was  some- 
thing like  bilious  colic,  Q.  He  characterized  it 
as  some  sort  of  stomach  trouble,  did  he?  A. 
Tea,  sir.  Q.  Did  he  say  on  that  occasion 
whether  he  suffered  much  or  little,  whether  It 
was  serious  or  slight? .  A.  Yes;  he  said  it  was 
serious." 

W.  B.  Hill  had  several  conversations  wttb 
Thomas  and  gave  evidence  to  the  same  ef- 
fect as  that  'of  WiUia. 

Dr.  J.  R.  Perry  testified  that  he  was  a 
practicing  physldau,  and  had  attended  in 
a  medical  capacity  A.  W.  Thomas. 

"Q.  Did  he  ever  consult  yon  personally,  or 
did  you  ever  attend  him  as  a  physician?  A. 
Yes.  Q.  State  as  near  as  yon  ctok  the  time  or 
times  that  you  have  attended  him.  A.  I  really 
can't  say  the  number  of  visits  I  attended  him 
at   his    home,   but  it   was   in   November,   and 

i  December,  1912,  to  the  best  of  my  knowledge. 

I  Q.  He  consulted  you,  and  did  yon  attend  him 
during  these  two  months  yon  speak  of  more 
than  once?  A.  Yes.  Q.  What  was  the  trouble 
complained  of  by  Mr.  Thomas  at  the  time  or 
times  you  visited  him?  A.  Gastritis.  Q. 
What  k  gastritis?  A.  An  inflammation  of  the 
stomach.  G.  Doctor,  I  will  get  yon  to  state 
whether  or  not  you  so  advised  him  at  the 
time  of  his  ailment.  A.  Yes.  Q.  At  the  time 
you  speak  of  treating  Um  in  1912,  did  he  tell 
you  what  was  the  matter  with  him,  or  did  yon 
tell  him  what  yon  thought  was  the  matter  with 
him?  A.  I  told  him.  Q.  Did  you  find  that  he 
had  any  disease  of  the  digestive  system?  A. 
Yea.  Q.  What  was  that?  A.  Gastritis.  Q.  Did 
you  find  this  trouble  of  Thomas'  temporary  or 
chronic?  A.  I  would  not  have  called  it  chronic 
at  the  begiiming,  the  first  time  I  saw  the  at- 
tack." 

Dr.  S.  H.  Armes  testified  that,  about  five 
or  ten  days  before  the  death  of  Thomas,  he 
was  called  to  see  him  once  only,  and  found 
him  suffering  with  severe  pains  In  the 
region  of  his  stomach;  that  the  symptoms 
indicated  that  he  was  suffering  with  a  case 
of  indigestion. 

"Q.  Did  you  advise  him  of  his  ailment,  what 
you  thought  was  his  trouble?  A.  I  think  so; 
the  best  I  remember,  I  did.  Q.  What  percent- 
age, in  your  judgment,  of  the  people  suffer  at 
times  temporarily  from  what  the  laity  call 
'indigestion'?  A.  I  don't  know  what  per  cent, 
but  quite  a  number  of  people.  Q.  Wouldn't 
you  suggest  the' vast  majority?  A.  Yes;  I  think 
the  majority.  Q.  The  fact  is,  indigestion'  is 
a  term  used  to  cover  a  number  of  disorders  and 
illnesses?    A.  Yes,  sir." 

W.  L.  Bosarth  testified  that  he  knew 
Thomas  when  he  lived  at  the  fiilr  grounds 
near  Leitchfleld  and  lived  close  to  him. 

"Q.  Did  he  ever,  during  the  period  he  lived 
there  close  to  yon,  describe  or  tell  you  of  any 
impaired  physical  condition  he  bad?  A.  Yes, 
sir;  he  told  me  that  he  had  a  stomach  trouble, 
and  there  were  certain  things  he  oonldn't  eat. 
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on  account  of  the  fact  that  they  hurt  him.  Q. 
Did  he  tell  70a  what  those  things  prodnced  as 
a  rule,  if  he  ate  them?  A.  Well,  I  couldn't  say 
now  that  he  did.  He  just  said  he  couldn't  eat 
them  on  that  account.  Q.  Did  he  tell  70a  at 
that  time  what  they  did  to  him,  how  they  af- 
fected him?  A.  Well,  as  well  as  I  remember, 
he  said  thejr  kind  of  cramped  him,  or  ■omethinK 
of  the  kind,  that  they  hurt  his  stomach;  it 
hurt  him  so  h«  ddn't  eat  them  at  all,  just 
left  them  off.  Q.  On  how  many  occasions 
did  he  tell  yon  that?  A.  I  couldn't  say;  he 
was  there  at  my  honae  some  several  times. 
Q.  Did  he  during  that  time,  or  at  any  time,  tell 
yon  of  being  oot  on  his  business  trips  and 
being  OTertakem  with  some  trouble  of  that 
sort?  A.  ¥es,  sir.  Q.  Did  he  say  to-  yon 
he  snifered  moch  or  little  pain?  A.  Xes;  he 
said  sometimes  he  thought  he  wasn't  going  to 
make  it  at  aD.  Q.  Now,  then,  did  the  condition 
ha  described  to  yon  at  that  time  occur  during 
the  last  two  or  three  years  of  his  life  or  not? 
A.  Yes,  sir;  I  don't  remember  just  the  last 
time  he  said  about  it,  but  it  wasn't  any  great 
while  before  his  death.  Q.  Within  the  last 
year  or —    A.  Tes;  within  the  last  year." 

Dr.  jr.  H.  Hicks  said  tbat  he  did  not  treat 
Tbomas  daring  his  life,  but  was  called  in 
when  he  died. 

"Q.  What  was  the  cause  of  the  death?  A. 
Acute  indigestion.  Q.  Was  it  complicated  with 
any  other  disease,  acute  or  chronic?  A.  Not 
that  I  know  of." 

Dr.  J.  M.  Berry  testified  that  he  examined 
Thomas  when  he  applied  for  the  Insurance; 
that  he  asked  him  all  the  questions  In  the 
application,  and  wrote  down  the  answers 
that  Thomas  made;  that  there  was  nothing 
in  bis  personal  appearance  that  would  in- 
dicate that  he  was  sutTerlng  from  any  form 
of  disease  or  indigestion;  that  he  appeared 
to  be  In  fine  health,  and  In  making  out  the 
application,  and  reporting  to  the  Woodmen, 
he  relied  entirely  upon  the  answers  made  by 
niomas  in  his  application ;  that  he  was 
called  to  his  house  the  day  he  died,  shortly 
afterwards,  and  from  Information  gathered 
from  the  family  his  conclusion  was  that  his 
death  was  caased  from  acute  Indigestion. 
Asked: 

"Q.  Is  indigestion  material  to  the  risk  in  an 
insorance  application  on  a  man's  life?  A. 
Wdl,  I  don't  know,  sir,  that  it  is;  I  can't  say 
that  it  is.  Q.  Assuming  that  Mr.  Thomas  had 
reported  to  yoo,  at  the  time  you  secured  this 
personal  history  from  him,  that  be  had  spells 
of  indigestion  at  yarious  times?  A.  I  would 
have  stated  on  the  application  blank,  to  let  the 
company — the  chief  physician — pass  upon  it;  be- 
oiiiae  people  sometimes  suffer  from  very  slight 
indigestion,  from  overeating.  Q.  Did  you,  or 
not,  have  anything  to  do  with  the  acceptance 
or  rejection  of  this  application  for  insurance? 
A.  No,  sir.  Q.  If  Mr.  Tbomas,  in  making  to 
70a  this  personal  history,  bad  Boid  to  yon  In 
the  course  of  that  history  that  he  had  in- 
digestion, would  you  in  that  event  have  inquired 
as  to  the  nnmber  of  spells  he  bad,  as  to 
whether  or  not  th^  were  light  or  serious.    A. 


Yes,  sir.  Q.  Would  you  have  made  a  complete 
and  detailed  inquiry  into  his  condition?  A, 
Certainly  I  woidd.  Q.  If,  in  answer  to  this 
question.  Doctor,  'Have  you  consulted  or  been 
attended  by  a  physician  for  any  disease  or  in- 
jury during  the  past  five  years?'  bad  Mr. 
Thomas  answered  that  question,  'Yes,'  would 
yoo  have  gone  into  detail  and  made  inquiry? 
A.  Certainly,  I  would  have  wanted  to  know 
what  it  was  he  had  been  suffering  with,  and 
had  a  physician  for,  and  the  doctor,  and  how 
long  the  spell  lasted,  and  how  many  days  he 
was  sick,  so  the  chief  physician  could  have 
formed  a  diagnosis.  Q.  As  I  understand  the 
term,  indigestion'  is  rather  a  lay  term— that 
is,  a  term  used  by  those  who  are  not  members 
of  the  medical  profession — and  it  is  rather  a 
general  expression  covering  a  number  of  things 
that  might  or  might  not  be  diseases?  A.  Yes, 
sir.  Q.  What  did  you  report  in  that  proof  of 
death  as  the  cause  of  death?  A.  Acute  indiges- 
tion. Q.  Upon  what  information  did  you  make 
up  this  death  certificate?  A.  By  seeing  him 
there  in  bed,  and  my  casual  examination,  and 
what  the  parties  in  there  said.  Q.  Who  were 
the  parties?  A.  I  can't  call  their  names.  I 
don't  remember;  there  were  several  up  there. 
His  wife  was  there." 

Dr.  Charles  A.  Edelen  testified  that  he 
was  a  medical  examiner  for  several  insur- 
ance companies. 

"Q.  Are  yon  acquainted  with  the  character  of 
risk  ordinarily  assumed  by  the  companies  in 
the  usual  course  of  their  business  of  life  in- 
surance?   A.  I  am." 

He  was  then  asked  and  made  these 
answers: 

"Q.  In  the  usual  course  of  business  in  all 
insurance  companies,  would  or  not  the  insur- 
ance company  accept  a  risk,  a  person  who  had 
prior  to  that  application  for  insurance  suffered 
'from  acute  indigestion,  gastritis,  or  disease  of 
the  digestive  sytem?  A.  Any  physician  would 
hardly  accept  any  application  or  recommend 
any  application  for  insurance  who  had  fre- 
quent attacks  of  acute  indigestion  or  gall  stone 
colic — which  is  mostly  the  case  in  those  condi- 
tions; that  is  a  gall  stone  colic.  No  physician 
would  recommend  an  applicant  of  that  kind  for 
insurance  in  any  of  the  old-line  companies. 
They  might  do  this;  they  might  put  it  up  to 
the  company,  which  would  in  all  cases  be  de- 
clined or  referred  back  to  the  medical  examin- 
er; and  in  cases  of  gall  stone  colic,  should  the 
gall  stone  be  removed,  afterwards  they  might 
be  recommended  for  life  insurance,  but  under 
no  circumstances  would  we  accept  a  man  who 
had  frequent  attacks  of  gall  stone  colic,  or 
bilious  attacks,  or  acute  indigestion  as  they  call 
it.  Q.  In  the  usual  course  of  business,  what 
Would  a  company  do  if  an  applicant  simply  stat- 
ed that  he  had  some  indigestion?  A  If  the  ap- 
plicant would  say  to  the  medical  examiner  that 
he  has  a  slight  case  of  indigestion,  the  examin- 
er would  recommend  him  to  the  insuraaee  com- 
pany; the  insurance  company  would  then  take 
it  up  with  the  medical  examiner,  and  have  him 
make  thorough  examination,  and  find  out  to  his 
own  satisfaction  that  it  was  not  gall  stone  colic. 
Q.  Assuming  that  this  applicant  had  had,  about 
three  months  prior  to  his  application  for  in- 
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surance,  a  very  severe  attack  of  indigestion, 
and  just  prior  to  that  time,  something  like  six 
months,  had  had  an  attack  of  gastritis,  what 
would  have  been  the  policy  of  the  company  in 
a  case  of  that  aort,  assuming  that  the  applicant 
stated  that  in  bis  application  for  insurance?  A. 
He  would  have  been  declined." 

Dr.  F.  W.  Samuels,  who  was  examiner 
for  several  insurance  companies,  was  asked: 

"Q.  Please  state  whether  or  not  you  consider 
diseases  of  the  digestive  organs,  including  in- 
digestion, or  acute  attacks  of  indigestion,  or 
colic,  material  to  the  risk.  A.  I  do.  Q.  In 
the  usual  course  of  business,  would  an  insur- 
ance company  accept  as  a  risk  an  applicant  who 
had  had  an  acute  attack  of  indigestion,  a  month 
or  two,  or  perhaps  a  shorter  time,  prior  to 
the  making  of  his  application  for  insurance? 
A.  An  attack  of  acute  indigestion  would  not 
make  one  an  unfit  applicant  for  risk,  because 
acute  indigestion  means  nothing.  Q.  Suppose, 
now,  a  man  had  several  attacks,  and  had  been 
suffering  from  indigestion,  what  would  have 
been  the  policy  of  the  insurance  company  in 
the  usual  course  of  business?  A.  To  defer 
the  risk  until  it  could  be  found  what  was  the 
matter  with  him.  Q.  Suppose  a  man  made  an 
application  for  insurance,  and  be  stated  he  had 
indigestion,  or  acute  indigestion,  or  a  disease  of 
the  digestive  organs,  what  would  the  company 
do?  A.  A  disease,  you  know,  is  quite  differ- 
ent matter.  Acute  indigestion  is  purely  a 
symptom;  disease  means  a  'different  thing. 
Any  disease  of  the  digestive  tract  would  cause 
him  to  be  at  once  turned  down  as  far  as  any 
regular  company  is  concerned,  for  good  and 
forever.  Q.  Suppose  a  man,  In  answer  to  this 
question,  'Have  yon  now  or  ever  had  any  dis- 
ease of  the  following  named  organs,  or  any  of 
the  following  named  diseases,  or  symptoms: 
Colic,  or  gall  stone,  indigestion,  or  other  dis- 
ease of  the  digestive  system?'  bad  answered, 
'Yes'?  A.  Then  he  would  be  turned  down  or 
deferred  indefinitely.  Q.  In  the  usual  course 
of  business,  what  would  insurance  companies 
do  with  such  an  applicant?  A.  They  are  de- 
clined as  a  rule  at  the  home  office,  even  though 
the  examiner  here  should  recommend  them, 
they  would  take  no  stock  in  his  statement 
whatever,  just  decline  him;  at  least,  those  I 
have  anything  to  do  with  would.  Q.  Would  any 
information  of  the  insurance  company  to  the 
effect  that  a  person  had  bad  an  attack  of  acute 
indigestion  have  caused  the  company  to  make  a 
complete  investigation  as  to  the  duration  and 
frequency  of  the  attacks  before  issuing  a  policy. 
A.  Certainly  it  would;  they  would  bold  as  sus- 
picious all  those  things  such  as  symptoms  you 
have  enumerated.  As  I  say,  they  would  hold 
the  case  suspicious  until  his  condition  is  proven 
innocent  and  not  malignant.  Q.  Would  your 
insurance  company  consider  those  diseases  as 
material  as  any  other  disease  the  person  might 
have?  A.  Colic  is  not  disease,  you  know;  it 
is  only  a  symptom." 

Dr.  #.  Phelps  testlfled  that  he  knew  Mr. 
Thomas,  who  told  him  about  two  weeks  be- 
fore he  died  of  having  a  bad  attack  of  In- 
digestion the  night  before. 

"Q.  Did  be  tell  you  it  was  indigestion  from 
which  he  was  suffering?     A.  Yes,  sir.  .  Q.  Is 


indigestion  a  fatal  disease?  A.  Well,  not  nec- 
essarily, until  it  is  an  acute  attack.  Q.  Are 
you  an  examiner  for  any  insurance  company? 
A.  Yes,  sir.  Q.  If  a  person  states  in  his  ap- 
plication for  insurance  that  he  has  been  suf- 
fering from  indigestion,  or  a  disease  of  the 
digestive  system,  what  is  tbe  usual  and  ordi- 
nary course  taken  by  a  physician  in  reporting 
on  such  applicants?  A.  Well,  if  there  is  any 
gastritis  or  dyspepsia  to  amount  to  anything,  I 
think  he  would  be  turned  down.  Q.  As  a  mat- 
ter of  fact,  gastritis  is  a  disease,  is  it  not? 
A.  Surely,  yes.  Q.  Now,  indigestion  is  not  a 
disease.  Is  it?  A.  Gastritis  and  Indigestion  is 
the  same  thing." 

Mrs.  Susie  Thomas  said  that  Mr.  Thomas 
was  only  sick  about  an  hour  before  he  died ; 
that  a  few  days  before  he  had  a  similar 
attack;  that  his  health  had  been  generally 
good,  except  that  he  was  sick  in  1912,  when 
Dr.  Berry  waited  on  him.  Other  witnesses 
teetlfled  to  the  same  effect  as  Mrs.  Thomas 
concerning  the  general  good  health  of 
Thomas. 

[1]  This  evidence  shows  beyond  question 
that  Mr.  Thomas  for  three  or  four  years  be- 
fore his  death  had  been  suffering  with  severe 
spells  of  Indigestion,  some  of  them  so  seri- 
ous as  to  leave  him  apprehensive  that  they 
would  result  In  his  death,  and  It  Is  also 
very  dear  that  he  knew  that  these  attacks 
were  caused  from  Indigestion  or  some  serious 
disorder  of  the  digestive  system.  We  say 
this  because  Thomas  was  an  Intelligent 
well-informed  man,  who  had  been  selling 
for  several  years  a  patent  medicine  that  he 
was  in  the  habit  of  using  to  obtain  rdlef 
from  tbe  attacks  be  suffered  with.  It  Is  also 
undisputed  that  within  Ave  years  before 
his  death  he  had  been  treated  by  a  physician 
for  gastritis,  wbich  is  a  form  of  Indigestion, 
and  was  advised  by  him  of  the  nature  of 
his  ailment  The  evidence  that  Mr.  Thomas 
knew  that  the  attacks  he  suffered  with  were 
caused  by  Indigestion  is  conclusive;  but  it 
is  earnestly  Insisted  that  he  did  not  recog- 
nize his  ailment  as  a  disease,  and  never  con- 
sidered that  his  digestive  organs  were  dis- 
eased, and,  this  being  so,  the  answers  made 
by  Thomas  to  the  questions  before  referred 
to  were  not  false. 

Much  emphasis  Is  put  upon  the  fact  that 
in  these  questions  he  was  asked  if  he  now 
or  ever  had  "any  disease,"  or  "diseases," 
such  as  indigestion,  or  any  other  "disease 
of  tbe  digestive  system";  that  tbe  question 
as  to  whether  he  had  been  attended  by  a 
physician  also  contained  the  word  "disease" ; 
that  accordingly  it  must  be  made  to  appear, 
in  order  to  defeat  the  recovery  on  the  pol- 
icy on  the  ground  that  these  answers  were 
false,  that  Thomas  had  a  "disease"  or  a 
"diseased"  condition  of  the  digestive  sys- 
tem. It  will  be  observed,  however,  that  the 
first  question  is  not  confined  to  "diseases," 
but  includes  "symptoms";  the  question  be- 
ing. Had  he  ever  had  any  of  the  following 
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named  "diseases"  or  "Bymptomg"?  and  It 
cannot  be  doubted  tliat  Thomas,  even  if  It 
could  be  said  that  he  did  not  know  that  the 
Indigestion  from  which  he  saffered  wag  a 
"disease,"  must  have  known  that  he  had 
"symptoms"  sufficient  to  satisfy  any  person 
of  reasonable  intelligence  that  he  had  either 
diseases  or  symptoms  of  indigestion. 

It  Is  further  argued  that  the  evidence 
sihows — and  it  does — that  Indlgestlcm  Is  a 
common  aliment,  and  one  that  a  large  ma- 
jority of  people  are  subject  to;  that  it  Is 
not  regarded  as  a  disease  by  people  gener- 
ally, but  mer^  as  a  disordered  condition 
of  the  stomach,  due  to  some  indiscretion  in 
eating  food  that  does  not  agree  with  the 
person;  and  if  Thomas  bad  only  occaslbnal 
attacks  of  mUd  Indigestion,  or  these  attacks 
only  caused  the  slight  indisposition  that 
usually  comes  from  Indigestion,  as  common- 
ly understood,  there  would  be  great  force 
In  the  argument  of  counsel  tliat  he  never 
bad  any  diseased  condition  of  the  digestive 
'system  wlthlu  the  fair  meaning  of  the  ques- 
tltm  to  which  he  answered  "No."  But  the 
evidence  shows  conclusively  that  Mr.  Thom- 
as, for  three  or  four  years  before  his  death, 
had  frequently  saffered  greatly  from  these 
attacks ;  that  some  of  them  were  so  serious 
as  to  cause  him  to  fear  that  be  might  not 
survive  another  attack.  It  is  therefore 
made  plain  that  the  Indigestion  that  he  was 
anbject  to  was  not  that  harmless  type  that 
Is  so  common;  It  was  of  an  aggravated, 
dangerous  form,  and  Mr.  Thomas,  being,  as 
the  evidence  shows,  a  man  of  Intelligence, 
mnst  have  known  the  serious  nature  of 
these  attacks. 

There  is  also  ample  evidence  in  the  record 
that,  if  In  his  application  he  had  answered 
correctly  the  question  -propounded  as  to  his 
health,  and  that  he  had  been  treated  by  a 
physician  within  five  years,  and  that  he  was 
subject  to  these  attacks  at)out  which  he  so 
freely  spoke  to  other  people,  the  company 
would  have  made  a  thorough  Investigation 
for  the  purpose  of  determining  whether  it 
would  be  advisable  to  accept  his  application. 
And  the  evidence  of  the  medical  examiners 
permitted  to  go  to  the  Jury,  as  well  as  that 
improperly  excluded,  also  makes  it  very  clear 
that,  If  the  company  had  been  put  in  posses- 
sion of  this  information  by  the  answers  of 
Thomas  in  his  application,  it  would  either 
have  rejected  him  at  once  or  have  made  a 
thorough  investigation,  and,  if  the  facts 
developed  the  conditions  that  appear  in  this 
record,  would  have  rejected  his  application. 

[21  It  is  pnxrided  In  section  639  of  the 
Kentucky  Statutes  that: 

"An  statements  or  descriptions  in  any  ap- 
plication for  a  policy  of  insurance  shall  be 
deemed  add  held  representations  and  not  war- 
ranties; nor  shall  any  misrepresentations,  un- 
less material  or  fraudolent,  prevent  a  recovery 
on  tba  policy." 


And  under  this  statute  It  has  been  fre- 
quently written  that  false  answers  in  an  ap- 
plication will  not  avoid  the  i)olicy  contract, 
unless  they  are  material  or  fraudulent  Giv- 
ing to  this  statute  its  fair  meaning  and  the 
construction  that  has  been  consistently  ap- 
plied, there  seems,  in  the  light  of  the  evi- 
dence, no  escape  from  the  conclusion  that 
the  answers  of  Thomas,  in  his  application,. 
were  material  and  false. 

Counsel  for  Mrs.  Thomas  rely  on  the  cases 
of  U.  S.  Casualty  Co.  v.  Campbell,  148  Ky. 
654,  146  S.  W.  1121,  Columbia  Life  Insur- 
ance Co.  V.  Tousey,  152  Ky.  447,  153  S.  W. 
76T,  Yeoman  of  America  v.  Rott,  145  Ky. 
604,  140  S.  W.  1018,  and  National  Protective 
L^ion  V.  Allphin,  141  Ky.  777,  133  S.  W.  788, 
as  supporting  the  contention  that  the  an- 
swers of  Thomas  were  not  so  false  or  mate- 
rial as  to  affect  the  validity  of  the  insurance 
contract;  but  the  facts  in  these  cases,  and 
many  others  like  them,  are  so  different  from 
the  facts  In  this  case  that  they  cannot  be 
regarded  as  controlling  authority  on  the 
propositions  asserted  by  counseL  On  the 
contrary,  this  court.  In  many  cases,  has  con- 
sistently held,  under  facts  such  as  appear  in 
this  record,  that  there  could  be  no  recovery 
on  the  contract.  Provident  Savings  Life 
Assurance  Co.  v.  Dees,  120  Ky.  285,  86  S.  W, 
522,  27  Ky.  Law  Rep.  670 ;  Provident  Savings 
Life  Assurance  Co.  v.  Whayne's  Adm'r,  181 
Ky.  84,  03  S.  W.  1040,  29  Ky.  Law  Rep.  160; 
Illinois  Life  Insurance  Co.  v.  DeLang,  124 
Ky.  569,  09  S.  W.  616,  30  Ky.  Law  Rep.  753; 
Metropolitan  Life  Insurance  Co.  v.  Schmidt, 
93  S.  W.  1055,  29  Ky.  Law  Rep.  255 ;  Brlaou 
V.  Metropolitan  Life  Insurance  Co.,  115  S.  W. 
785;  Supreme  Lodge  of  Knights  of  Pythias 
V.  Bradley,  141  Ky.  334,  132  S.  W.  547; 
Blenke  v.  Citizens'  Life  Insurance  Co.,  146 
Ky.  332,  140  S.  W.  561;  Knights  of  Macca- 
bees v.  Shields,  166  Ky.  270,  160  S.  W.  1048, 
40  L.  R.  A.  (N.  S.)  863;  Royal  Neighbors 
of  America  v.  Spore, -160  Ky.  572,  169  S.  W. 
984. 

[3]  Upon  the  whole  case,  after  a  very 
thorough  consideration  we  liave  reached  the 
conclusion  that  the  verdict  of  the  Jury  was 
flagrantly  against  the  evidence  and  contrary 
to  the  Instnictions  of  the  court.  We  are  also 
of  the  opinion  that  on  another  trial  the  court 
should  permit  all  the  evidence  offered  by  the 
company  tending  to  show  that  according 
to  the  usual  course  of  life  insurance  busi- 
ness the  application  would  not  have  been  ac- 
cepted, or  the  policy  issued,  if  the  truth  had 
be«i  stated  in  the  answer  or  answers  made 
by  the  insured,  and  if  upon  another  trial  the 
evidence  is  substantially  the  same  as  appears 
in  this  record,  the  court  should  direct  the 
Jury  to  return  a  verdict  for  the  defendant 

Wherefore  the  Judgment  is  reversed,  with 
directions  for  a  new  trial  not  inconsistent 
with  this  opinion. 
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WILKER80N     v.     CITY     OF     LEXINGTON 

et  «l.    CHINN    V.   SAME.    DAVIS 

V.  SAME. 

(Court  of  Appeals  of  Kentucky.    June  4, 1920.) 

1.  Municipal  corporations  €=3918(1)  —  Two- 
thirds  vote  on  bond  Issue  held  to  meat  re- 
quirement for  creating  Indebtedness  exceed- 
ing annual  income. 

Under  Const.  |  157,  declaring  that  so  mu- 
sicipalit;  may  become  indebted  in  any  year 
beyond  the  income  and  revenue  for  such  year 
without  the  assent  of  two-tbirds  of  the  voters 
at  an  election  to  be  held  for  that  purpose, 
where  a  municipal  bond  issue  in  a  city  of  the 
second  class  with  a  population  of  more  than 
40,000  has  received  the  assent,  of  more  than 
two-thirds  of  those  voting  on  the  question,  the 
requirements  of  the  Constitution  are  met. 

2.  Municipal  corporations  ^=9865 (3)— Propos- 
ed bond  Issue  held  not  to  exceed  constitu- 
tional limit  In  second-class  olty. 

Where  a  city  of  the  second  dass  having  a 
population  of  more  than  15,000  has  a  floating 
indebtedness  of  $108,761.46,  provided  for  in 
the  1920  levy  and  an  additional  indebtedness  of 
$1,464,336.52,  and  also  a  bond  issue  of  |75,000, 
the  total  value  of  the  taxable  property  being 
$33,140,954,  a  proposed  indebtedness  of  $1,- 
200,(X)0  does  not  exceed  10  per  cent,  of  the  to- 
tal value  of  the  taxable  property  as  limited  in 
Const.  §  158. 

3.  Munielpal  corporations  €=9|07(3) —  Mayor 
pro  torn,  may  sign  ordinances  with  same  affect 
as  regularly  alscted  mayor. 

Under  Ky.  St.  S  3235c,  subsec  13,  provid- 
ing that  each  resolution,  measure,  or  ordinance 
shall  be  signed  by  the  mayor  or  by  two  com- 
missioners, an  ordinance  may  be  signed,  by  a 
mayor  pro  tem.  alone,  notwithstanding  Uiat 
such  mayor  pro  tem.  is  a  commissioner,  and  it 
need  not,  in  addition,  be  signed  by  another 
commissioner  to  be  valid. 

4.  Municipal  corporations  9=3918(3) —Sheriff 
need  not  advertise  municipal  bond  election. 

Where  a  city  ordinaace  ordering  an  election 
on  a  bond  issue  was  regularly  passed  by  the 
board  of  commissioners,  under  Ky.  St  iJ  3068, 
and  3285c,  subsec.  12,  and  regularly  advertised 
by  publication  for  two  weeks,  such  election 
was  properly  advertised,  notwithstanding  that 
the  sheriff  did  not  advertise  it  as  required  by 
the  orders  of  the  county  court;  there  being  no 
statute  requiring  the  sheriff  to  advertise  such 
election. 

6.  Municipal  mrperatlons  «=>269( I)— Second- 
class  city  may  extend  streets  and  construct 
under  or  over  railroad  tracks. 
Ky.  St.  §  3094,  conferring  on  the  general 
council  of  city  of  the  second  dass,  and  on  the 
board  of  commissioners  where  the  commigsion 
form  of  government  has  been  adopted  under 
section    3235c,    subsec.    12,    exclusive    control 
and  power   over   the  streets,   roadways,  etc., 
and  to  establish,  open,  alter,  widen,  and  ex- 
tend them,  a  city  of  the  second  class,  through 
its  board  of  commissionera,  has  power  to  ex- 
tend the  streets  of  the  city  and  to  construct 


subways  under,  or  viaducts  over,  railroad  tracks 
within  the  dty,  wherever  it  is  necessary  for 
the  safety  and  convenience  of  the  public,  as 
well  as  consequent  power  to  levy  taxes  and  in- 
cur indebtedness  for  such  improvements. 

6.  Municipal  corporations  «=»268— Second-class 
city  held  to  have  power  to  purotiasa  site  and 
construct  auditorium. 
Under  Ky.  St  {  3068,  subsec.  Id,  confer- 
ring the  power  to  purchase,  rent,  or  lease, 
within  the  limits  of  the  dty  or  elsewhere,  any 
real  or  personal  property  for  the  use  of  the 
dty,  and  to  control  and  improve  it,  a  city  ot 
the  second  class  acting  under  the  commission 
form  of  government  may  purchase  a  site  for 
and  erect  a  municipal  auditorium,  in  which  the 
citizens  may  exerdse  their  right  of  assembling 
anj  discussing  public  affairs,  and  such  power 
carries  with  it  the  power  to  incur  indebtedness 
and  levy  taxes  for  such  purpose. 

Appeals  from  Olrcait  Court,  Fayette 
County. 

OonsoUdated  suits  by  H.  Freeman  Wllker- 
son,  by  A.  Coleman  Chlnn,  and  by  John  B. 
Davis  against  the  City  of  Lexington  and  oth- 
ers to  enjoin  certain  bond  issues.  A  demur- 
rer to  the  answer  was  overruled  in  each 
case,  and- Judgments  rendered,  denying  an  In- 
junction and  dismissing  the  petition,  and  pe- 
titioners appeal.    A£Srmed  In  each  case.    . 

Wallace  Mulr,  of  Lexington,  for  appel- 
lants. 

Wm.  H.  Towijsend,  Harry  B.  Miller,  and 
James  A.  Wilmore,  all  of  Lexington,  for  ap- 
pellees. 

CLAT,  O.  These  three  appeals  have  been 
ccwsoUdated  and  will  be  considered  in  one 
opinion. 

The  suit  of  H.  Freeman  WUkerson  against 
the  dty  of  Lexington  and  its  officers  was 
brought  for  the  purpose  of  enjoining  a  bond 
issue  of  $500,000  to  provide  funds  for  the  pur- 
chase of  a  site  or  sites,  and  erection  there- 
on of  a  building  or  buildings,  to  be  used  as  a 
city  hall  and  auditorium,  and  for  other  pub- 
lic purposes.  The  suit  by  A.  C>>leman  Chlnn 
was  to  enjoin  a  bond  issue  of  $300,000  to  pro- 
vide funds  for  the  purpose  of  defraying  the 
expenses  and  cost  of  extoidlng  Vine  street, 
from  limestone  street  to  Hanover  avenue, 
and  Short  street,  from  Wilson  street  to  Rus- 
sell avenue,  and  to  construct  a  subway  at  the 
Intersection  of  West  High  street  with  the  rail- 
road of  the  Southern  Railway  System.  The 
suit  by  John  B.  Davis  was  to  enjoin  a  bond 
Issue  of  $400,000  for  school  purposes.  In 
each  case  the  city  filed  a  comprehensive  an- 
swer, setting  forth  all  the  steps  leading  up  to 
each  issue,  and  giving  a  complete  financial 
statement  of  the  dty,  showing  in  detail  all 
the  indebtedness  theretofore  existing,  the 
amount  of  indebtedness  iHrc^KMed  to  be  incur- 
red, together  with  the  prior  tax  rate  and  the 
rate  that  would  have  to  l>e  levied  in  order  t* 
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iadebtedaea&  la  ecch.  cmse  tbe  demurrer  to 
the  answer  was  overruled,  and  a  Judgment 
was  i<^dered,  denying  tbe  prayer  for  an  in- 
junction, and  dismissing  tbe  petition. 

Lexington  is  a  city  of  tbe  second  (daas, 
witb  a  population  of  more  tban  40,000,  and 
bas  adopted  tbe  commission  form  of  govem- 
moit.  Cities  of  tbe  second  class  are  givoi 
a-utborlty  to  issue  bonds  by  section  3069, 
Kentucky  Statutes,  wbicb  is  as  follows: 

"The  general  council  shall  not  expend  any 
money  in  excess  of  the  amount  annually  levied, 
collected  or  appropriated  for  any  special  ob- 
ject: Provided,  if,  in  any  year,  the  general 
council  shall  deem  it  necessary  to  incur  any 
indebtedness,  the  payment  of  \Thich  cannot  be 
met  without  exceeding  the  income  and  revenue 
provided  for  the  city  for  that  particular  year, 
it  shall,  by  ordinance,  order  an  election  by  the 
qualified  electors  of  the  city  to  be  held,  to  de- 
termine whether  such  indebtedness  shall  be  in- 
curred. Such  ordinance  shall  specify  the 
amount  of  indebtedness  proposed  to  be  incurred, 
the  purpose  or  purposes,  of  the  same,  and  the 
amount  of  money  necessary  to  be  raised  an- 
nually by  taxatiqn  for  an  interest  and  sinking 
fund,  as  herein  provided.  Such  ordinance  shall 
be  published  for  at  least  two  weelts  just  pre- 
ceding tbe  election  in  the  official  newspaper 
in  and  for  such  city,  or  by  posting  written  or 
printed  copies  thereof  at  three  or  more  public 
places  in  such  city,  if  there  be  no  such  official 
newspaper.  Upon  filing  by  the  city  of  a  cer- 
tified copy  of  an  ordinance  ordering  such  an 
election  with  the  county  clerk  of  the  county  in 
which  such  city  is  located,  thirty  days  prior 
to  any  regular  election,  it  shall  be  the  duty 
of  the  county  derk  to  cause  to  be  printed 
upon  the  ballots,  to  be  used  in  the  city  pre- 
cincts of  such  county  at  such  election,  the  ques- 
tion of  the  issuance  of  bonds  by  said  city  as 
proposed  by  such  ordinance.  The  expenses 
thereof  shall  be  paid  as  other  election  ex- 
penses are  paid.  The  election  shall  be  held  in 
the  manner  provided  by  general  law  for  submit- 
ting public  measures  to  a  vote  of  the  people, 
and  shall  be  held  at  the  same  time  and  place, 
and  in  the  same  manner,  and  by  the  same  offi- 
cers as  the  regular  election  of  that  year.  The 
votes  on  said  question  shall  be  canvassed  and 
certified  by  tbe  election  officers  in  the  same 
manner  as  votes  cast  in  tbe  regular  election. 
It  shall  be  the  duty  of  the  county  btmrd  of 
election  commissioners  to  canvass  the  returns 
of  the  election  on  said  question,  and  certify  the 
result  thereof  at  the  same  time  and  in  the  same 
.  manner  as  the  returns  of  the  regular  election. 

"If,  upon  a  canvass  of  the  votes  cast  at  such 
deetion,  it  appears  that  two-thirds  of  all  the 
qualified  voters  of  said  city,  voting  on  said 
question,  shall  have  voted  in  favor  of  incur- 
ring such  indebtedness,  the  general  council  may 
incur  such  indebtedness  and  issue  bonds  of  the 
city  in  evidence  thereof,  and  it  shall  be  the 
duty  of  the  general  council  to  pass  an  ordi- 
nance providing  for  tbe  mode  of  creating  such 
indebtedness  and  of  paying  the  same.  But  such 
indebtedness  shall  not,  in  any  event,  exceed 
tbe  limit  provided  in  the  Constitution  for  cit- 
ies of  the  second  daas.  In  such  ordinances 
provision  shall  be  made  for  tbe  levy  and  col- 
lection of  an  annual  tax  upon  all  real  and  per- 


city,  sufficient  to  pay  the  interest  on  such  in- 
debtedness as  it  falls  due,  and  also  to  .con- 
stitute a  sinking  fund  for  the  payment  of  the 
principal  thereof,  within  a  period  of  not  more 
than  forty  years  from  the  time  of  contracting 
the  same.  It  shall  be  the  duty  of  the  general 
council  in  each  year  thereafter,  at  the  time 
at  which  other  taxes  are  levied  and  collected, 
to  levy  and  collect  a  tax  sufficient  for  such 
purpose,  in  addition  to  the  taxes  by  this  chapter 
authorised  to  be  levied.  Such  tax,  when  col- 
lected, shall  be  kept  in  tbe  treasury  as  a  sepa- 
rate fund,  to  be  inviolably  appropriated  to  the 
payment  of  tbe  principal  and  interest  of  such 
indebtedness.  Any  member  of  the  general 
cormsel  who  shall  knowingly  vote  for  any  ap- 
propriation of  money,  or  for  the  making  of 
any  contract  in  violation  of  this  act,  or  any  offi- 
cer of  the  dty  who  shall  knowingly  do  any  act 
to  impose  upon  the  city  any  pecuniary  liability 
in  excess  of  the  authority  in  this  act  limited, 
shall  be  guilty  of  a  misdemeanor,  and,  upon 
conviction,  be  punished  by  a  fine  of  not  less 
than  one  hundred  nor  more  than  one  thou- 
sand dollars,  or  imprisonment  in  the  county 
jail  not  less  than  one  month  nor  more  than 
one  year,  or  b>  both  such  fine  and  imprison- 
ment." 

On  September  2,  1919,  tbere  was  introduc- 
ed Ordinance  No.  1611 — 

"providing  for  submitting,  to  the  qualified  vot- 
ers of  the  city  of  Lexington  the  proposition  of 
incurring  an  indebtedness  of  $500,000,  and  is- 
suing bonds  of  the  city  therefor,  to  provide 
funds  for  the  purpose  of  tbe  purchase  of  a  site, 
or  sites,  and  tbe  erection  of  a  building,  or 
buildings  thereon,  for  tbe  purpose  of  being 
used  as  a  city  ball,  an  auditorium  or  for  other 
public  purposes." 

This  ordinance,  lii  its  completed  form,  re- 
mained on  file  for  tbe  period  of  one  week. 
On  September  9,  1919,  it  was  passed  by  the 
unanimous  vote  of  tbe  commissioners,  and 
was  approved  by  W.  H.  McOorkle,  the  vice 
mayor;  the  regular  mayor  being  so  ill  tbat 
he  was  unable  to  attend  to  business.  It  was 
then  published  In  the  official  newspaper. 
Tbe  ordinance  spedfled  tbe  amount  of  in- 
debtedness proposed  to  be  Incurred,  the  pur- 
pose of  same,  and  the  amount  of  money  nec- 
essary to  be  raised  annually  by  taxation  for 
an  interest  and  sinking  fund.  It  further  pro- 
vided for  the  issuing  of  bonds  and  tbe  tak- 
ing of  the  sense  of  the  voters  thereon  at  tbe 
regular  election  on  November  4,  1919.  On 
October  17,  1919,  the  ordinance  was  publish- 
ed in  tbe  Lexington  Leader,  the  offidal 
newspaper  of  tbe  dty,  and  In  each  issue  of 
tbe  paper  from  said  date  to  November  3, 
1919,  indusive.  A  certified  copy  of  tbe  ordi- 
nance was  delivered  to  the  county  clerk  of 
Fayette  county  30  days  prior  to  tbe  election. 
On  motion  of  tbe  dty  an  order  was  entered 
by  tbe  Fayette  county  court  on  September 
23,  1919,  ordering  and  directing  the  sheriff 
of  said  county  to  open  a  poll  at  eadi  voting 
precinct  In  the  city  at  tbe  regular  election 
to  be  held  on  November  4, 1919,  for  tbe  pur- 
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pose  of  ascertaining  the  will  of  the  voters  of 
said  city  on  the  Issuing  of  said  bonds,  and 
TO  advertise  said  election  for  at  least  15 
days  in  some  dally  newspaper  of  the  city, 
and  also  "by  printed  handbills  posted  In  one 
or  more  conspicuous  places  at  each  precinct 
of  the  city  and  at  the  courthouse  door.  The 
question  was  placed  on  the  ballot  in  proper 
form  and  duly  submitted  at  the  November 
election.  The  vote  in  the  affirmative  was 
2,416,  while  the  vote  in  the  negative  was  only 
851.  On  December  8,  1919,  the  board  of 
commissioners  enacted  Ordinance  No.  1643, 
providing  for  the  Incurring  of  the  indebted- 
ness and  the  issuing  of  the  bonds.  This  or- 
dinance further  provided  for  the  levy  and 
collection  of  an  annual  tax  sufficient  to  pay 
the  interest  on  the  bonds,  and  provide  a 
sinking  fund  for  their  retirement  as  they  be- 
came due.  This  ordinance  remained  on  file 
for  one  week  for  public  inspection  before  its 
final  passage.  It  was  then  passed  by  the 
unanimous  vote  of  the  board  of  commission- 
ers, was  approved  by  the  mayor,  was  pub- 
lished in  the  official  newspaper,  and  took  ef- 
fect on  Decemtier  15,  1919. 

Cte  August  29,  1919,  there  was  introduced 
Ordinance  No.  1606 — 

"providing  for  submitting  to  the  qualified  voters 
of  the  city  of  Lexington  the  pToposition  of  in- 
curring an  indebtedness  of  $300,000,  and  is- 
suing bonds  of  the  city  therefor,  to  provide 
funds  for  the  purpose  of  defraying  the  ex- 
penses and  costs  of  extending  Vine  street  from 
limestone  street  to  Hanover  avenue,  and  Short 
street  from  Wilson  street  to  Russell  avenue, 
and  construct  a  subway  at  the  intersection  of 
West  High  street  with  the  railroad  of  the 
Southern  Railway  Ssrstem." 

The  ordinance  in  its  completed  form  re- 
mained on  file  one  week  for  public  inspec- 
tion, and  was  passed  by  unanimous  vote  of 
the  commissioners  on  September  6,  1919.  It 
was  then  approved  by  the  vice  mayor,  the 
mayor  being  too  HI  to  attend  to  business,  and 
was  published  in  the  Lexington  Leader,  the 
official  newspaper  of  the  city.  This  ordi- 
nance also  spedfled  the  amount  of  indebted- 
ness proposed  to  be  incurred,  the  purpose  of 
same,  and  the  amount  of  money  necessary  to 
be  raised  annually  by  taxation  for  interest 
and  sinking  fund.  It  further  provided  for 
taking  the  sense  of  the  voters  thereon  at  the 
regular  election  to  be  held  In  November. 
Thereafter  the  same  steps  were  taken  with 
reference  to  this  ordinance  as  were  taken 
with  reference  to  Ordinance  No.  1611.  The 
question  of  incurring  the  indebtedness  and 
issuing  the  bonds  was  submitted  In  proper 
form  to  the  voters  at  the  regular  November 
election.  The  vote  In  the  affirmative  was 
2,625,  while  the  vote  In  the  negative  was  904. 
On  December  8,  1919,  there  was  introduced 
Ordinance  No.  1642,  authorizing  the  issue  of 
Uie  l>onds.  This  ordinance  remained  on  file 
for  one  week  for  public  inspection  in  its 


completed  form,  and  was  imssed  by  unani- 
mous vote  of  the  commissioners  on  Decem- 
ber 5,  1919.  It  was  then  approved  by  the 
mayor  and  published  in  the  official  newspaper 
as  required  by  law.  This  ordinance  levied 
an  annual  tax  sufficient  to  pay  the  interest 
and  principal  as  the  bonds  became  due. 
~  On  August  28b  1919,  the  board  of  education 
of  the  city  of  Lexington  passed  a  resolntlon 
jsettlng  forth  the  necessity  of  issuing  Iwnds 
in  the  sum  of  $400,000  for  the  pur<^ase  of 
sites,  the  erection  and  equipment  of  new 
school  buildings,  and  for  the  improvement  of 
the  buildings  already  in  use,  and  asked  the 
board  of  commissioners  to  adopt  the  neceth 
sary  ordinances  for  the  purpose  of  submitting 
to  the  qualified  voters  of  the  city  of  Lexing- 
ton at  the  regular  election  to  be  held  on  No- 
vember 4, 1919,  the  question  of  incurring  said 
indebtedness  and  Issuing  said  bonds.  Pur- 
suant to  the  resolution  of  the  board  of  edu- 
cation, there  was  introduced  on  August  29, 
1919,  Ordinance  No.  1608— 

"providing  for  submitting  to  the  qualified  voters 
of  the  city  of  Lexington  the  question  of  Incur- 
ring an  indebtedness  of  $400,000  and  issuing 
bonds  of  the  city  therefor,  bearing  five  per 
centum  interest  per  annum,  payable  semian- 
nually, to  provide  funds  for  the  proper  accom- 
modation of  the  schools  of  said  dty,  to  acquire 
sites  for  school  buildings,  to  erect  a  new  junior 
high  school  building  for  white  children,  a  high 
school  building  for  negro  children,  and  to  im- 
prove, remodel  and  make  additions  to  other 
public  schools  in  said  city  and  to  enlarge  the 
sites  thereof." 

This  ordinance  remained  on  file  in  Its  com- 
pleted form  for  one  weelc,  and  was  passed  by 
the  unanimous  vote  of  the  commissioners  on 
September  5,  1919.  It  was  then  approved  by 
the  vice  mayor,  the  mayor  being  ill  and  tin- 
able  to  attend  to  business,  and  was  published 
in  the  official  newspaper  as  required  by 
law.  This  ordinance  specified  the  amount  of 
indebtedness  proposed  to  be  Incurred,  the 
purpose  of  same,  and  the  amount  of  money 
necessary  to  be  raised  annually  by  taxation 
for  an  interest  and  sinking  fund.  It  also 
provided 'for  taking  the  sense  of  tlie  voters 
thereon  at  the  regular  election  to  be  held  <m 
November  4,  1919.  The  question  was  duly 
submitted  to  the  voters  at  that  election.  The 
vote  in  favor  of  the  proposition  was  6,003, 
and  the  vote  against  the  proposition,  1,778. 
On  December  8,  1919,  there  was  introduced 
Ordinance  No.  1,641,  authorizing  the  Issue  of 
the  bonds  and  providing  for  the  levy  of  an 
annual  tax  sufficient  to  pay  the  Interest  there' 
on  and  the  principal  thereof  as  the  bonds  be- 
came due.  This  ordinance  in  its  completed 
form  remained  on  file  for  one  week  for  pub- 
lic Inspection.  It  was  passed  on  December 
15,  1919,  by  the  unanimous  vote  of  the  com- 
missioners. It  was  then  approved  by  the 
mayor  and  published  in  the  official  news- 
paper as  required  by  law. 

[1]  It    Is    apparent    from    the    foregotng 
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statement  that  each  of  the  bond  Issues  re- 
ceived the  assent  of  more  than  two-thirds  of 
those  voting  on  the  question,  and  under  the 
repeated  decisions  of  this  court  tpia  was  all 
that  was  necessary  In  order  to  meet  the  re- 
quirement of  section  157  of  the  Constitution, 
declaring  that  no  miinlclpallty  shall  become 
Indebted  In  any  year  beyond  the  Income  and 
revenue  for  such  year,  without  the  assent  of 
two-thirds  of  the  voters  at  an  election  to  be 
held  for  that  purpose.  Logan,  etc.,  v.  Gilbert, 
161  Ky.  659,  152  S.  W.  778;  Fowler  v.  City 
of  Oakdale,  158  Ky.  003, 166  S.  W.  185;  City 
of  Marlon  v.  Haynes,  167  Ky.  687, 164  S.  W. 
79. 

[2]  2.  Section  168  of  the  Constitution  pro- 
vides In  substance  that  a  dlty  of  the  second 
<das8,  having  a  population  of  more  than  15,- 
000,  cannot  incur  an  Indebtedness,  Indudlng 
existing  Indebtedness,  In  excess  of  10  per 
centum  of  the  value  of  the  taxable  property 
therein,  to  be  estimated  by  the  assessment 
next  before  the  last  assessment  previous  to 
the  Incorrlngl  of  the  Indebtedness.  Aside 
from  a  floating  Indebtedness  of  $108,761.46, 
which  was  provided  for  In  the  1820  levy,  the 
entire  Indebtedness  of  the  dty  Is  $1.464,836.- 
62.  The  proposed  Indebtedness  herein  In- 
volved Is  $1,200,000  In  addition  to  a  bond  to- 
Bue  of  $75,000  for  a  memorial  building,  the 
validity  of  which  is  not  now  before  us.  Ac- 
cording to  the  1918  assessment,  which  la  con- 
trolling In  these  cases,  the  total  value  of  the 
taxable  property  in  the  city  was  $33,140,954. 
It  Is  therefore  apparent  that  the  indebted- 
ness proposed  to  be  incurred,  together  with 
the  existing  Indebtedness  of  tbe.dty,  wUl  not 
exceed*  10  per  centum  of  that  amount. 

[3]  3.  Subsection  13,  section  3235c  Ked- 
tncky  Statutes,  Is  in  part  as  follows: 

"The  mayor  eball  preside  at  meetings  of  the 
board.  He  shall  have  no  veto  power.  Bat 
each  resolution,  measure  or  ordinance  sliall  be 
signed  by  bim,  or  by  two  commiasionerB,  and 
recorded  before  it  sliall  take  effect. 

"The  board  of  commissioners  shall,  at  the 
beginning  of  its  term  of  office  elect,  by  a  ma- 
jority of  all  its  members,  one.  commissioner  to 
act  as  mayor  pro  tern.;  and  the  commissioner 
M>  chosen  shall '  be  invested  with  all  the  pow- 
ers and  shall  perform  all  the  duties  of  the 
mayor,  in  the  event  of  his  absence  from  the 
dty  or  bis  inability  to  attend  to  the  duties  of 
his  office." 

In  view  of  the  requirement  that  eadi  res- 
olution, measure,  or  ordinance  shall  be  sign- 
ed by  the  mayor,  or  by  two  commissioners.  It 
la  Insisted  that  It  was  essential  to  the  valid- 
ity of  the  ordinances  signed  by  the  mayor 
pro  tem.  that  they  should  have  been  signed 
by  another  commissioner.  With  this  conten- 
tion we  cannot  agree.  The  statute  Invests 
fbe  mayor  pro  tem.  with  all  the  iwwers  of 
the  mayor.  If  the  latter  is  absent  from  the 
dty  or  unable  to  attend  to  the  duties  of  his 
oBice.  Hence,  when  the  mayor  pro  tem.  ap- 
proves tok  ordinance,  be  does  so,  not  as  a 


commissioner,  but  aa  mayor,  and  bis  approv- 
al  has  the  same  effect  as  the  approval 
of  the  ordinance  by  the  mayor  himself.  It 
is  admitted  that  at  a  regular  meeting  of  the 
board  of  commissioners  held  on  January  7, 
1918,  W.  H.  McOorkle,  a  commissioner,  was 
duly  and  regularly  elected  vice  mayor,  or 
mayor  pro  tem.,  for  the  years  1918  and  1919. 
It  further  appears  that  at  the  time  he  ap- 
proved the  ordinances  in  question  fbe  mayor 
was  suffering  from  a  serious  Illness,  which 
prevented  him  from  attending  to  the  duties 
of  his  office,  and  from  which  he  subsequently 
died.  Under  these  drcumstances,  McCorkle, 
as  vice  mayor,  or  mayor  pro  tem.,  bad  the 
right  to  approve  the  ordinances,  and  the  ap- 
proval of  another  commissioner  was  not  nec- 
essary. 

[4]  4.  Another  contention  is  that  the  elec- 
tion was  Invalid,  because  the  sheriff  did  not 
advertise  the  dectlon,  as  required  by  the  or- 
ders of  the  connty  court.  There  is  no  statute 
requiring  the  sheriff  to  advertise  the  elec- 
tion. The  power  to  order  the  election  Is  con- 
ferred upon  the  general  council,  or  the  board 
of  commissioners,  where  the  commission 
form  of  government  has  been  adopted.  Sec- 
tion 3069  and  subsection  12,  section  3236c, 
Kentucky  Statutes.  The  only  advertisement 
required  Is  the  publication  of  the  ordinance 
itself  for  at  least  two  weeks  just  preceding 
the  election  in  the  official  newspaper,  or  by 
posting  written  or  printed  copies  thereof  at 
three  or  more  public  places  In  the  dty.  If 
there  be  no  sudi  offldal  newspaper.  Section 
3069,  Kentucky  Statutes.  The  ordinances 
ordering  the  elections  In  question  were  each 
published  In  the  offldal  newspaper  from  Oc- 
tober 17th  to  November  3d,  inclusive,  or  for 
a  period  of  more  than  two  weeks  Just  pre- 
ceding the  election.  That  being  true,  the 
elections  were  properly  advertised,  hnd  the 
failure  of  the  sheriff  to  advertise  them  In 
nowise  affected  their,  validity. 

[t]  6.  Section  S094,  Kentucky  Statutes, 
confers  upon  the  general  council  of  cities  of 
the  second  dass,  and  hence  upon  the  board 
of  commissioners  where  the  commission  form 
of  government  has  been  adopted  (subsection 
12,  section  82S6c,  Kentucky  Statutes) — 

"exdusive  control  and  power  over  the  streets, 
roadways,  sidewalks,  alleys,  landings,  wharves, 
public  grounds  and  highways  of  the  dty;  to 
establish,  open,  alter,  widen,  extend,  doae, 
grade,  pave,  repave,  dean  and  keep  In  repair 
the  same." 

In  view  of  the  broad  authority  thus  con- 
ferred. It  cannot  be  doubted  that  the  board 
of  commissioners  has  the  power  to  extend 
the  streets  of  the  dty,  and  to  construct  sub- 
ways under,  or  viaducts  over,  railroad  tracts 
within  the  city,  wherever  it  deems  it  nec- 
essary for  the  safety  and  convenience  of  the 
public,  as  well  as  the  consequent  power  to 
levy  taxes  and  Incur  Indebtedness  for  such 
Improvementa    19  B.  OL  U  p.  782;   Argen- 
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Une  T.  AtcblMo,  ete^  B.  Oo^  95  Ksn.  730,  41 
Pme.  9M,  30  U  R.  A.  255. 

[f]  &  Snbsectlon  16,  sectioD  3068,  Kentocky 
StBtalBB,  confers  npon  tbe  general  council  ot 
dtlea  of  the  second  class,  and  beoce  opon 
the  board  of  comniissioners  where  the  com- 
mission form  of  goremment  has  been  adopt- 
ed, the  potrer — 

"to  pnrduise,  reot  or  lease,  within  the  limits 
of  the  cit7  or  elsewhere,  any  real  or  personal 
property  for  the  use  of  the  dty,  and  to  control, 
manace,  improTC,  sell,  lease  or  otherwise  ifia- 
pose  of  the  same,  for  snch  purposes  and  con- 
siderationa  as  they  may  deem  proper  for  the 
pnblic  wetbirc." 

Clearly  the  power  to  pnrdiaae  and  im- 
prore  real  estate  for  such  purposes  and  con- 
siderations as  the  board  of  conunlssionets 
may  deem  proper  for  the  pnbUc  weltkre  is 
very  broad  and  comprehensive,  and  carried 
with  it  foil  authority  to  purcitaae  a  site  and 
erect  thereon  a  suitable  building  to  house 
tlie  sranidpal  offices,  and  for  use  as  a  com- 
modioos  and  conrenient  auditorium  in  which 
the  citizens  may  exercise  their  right  of  as- 
sembling and  discussing  public  afTairs,  and 
tliis  power  carries  with  it  as  a  necessary  in- 
cident tile  further  power  to  incur  indebted- 
ness and  lery  tuxes  for  such  purpose.  Whee- 
lodc  T.  Olty  of  liOweU.  196  Mass.  220,  81  N. 
B.  en,  124  Am.  St.  Rep.  543,  12  Ann.  Chsi 
1100;  Bates  t.  Basaett,  60  Yt  530,  15  AU. 
200,  1  U  R.  A.  166;  Greriey  r.  People,  60 
Ul.  19;  BeU  T.  PlatteriUe,  71  Wis.  139.  36 
N.  W.  831;  Eastman  t.  Meredith,  36  N.  U. 
2SA,  72  Am.  Dec.  302;  Jones  t.  Sanford.  66 
Ue.  585;  CUrke  ▼.  Brookfleld,  81  Ma  503, 
51  Am.  Rep.  243;  1  Dillon  on  Municipal  Cor- 
porations, I  30. 

On  the  whole,  we  perceive  no  reason  why 
the  chancellor's  ruling  in  each  case  should 
not  be  sustained. 

Judgment  affirmed  in  each  caae. 


,  nsioB  and  toremmeot  of  one  iMwrd  of 
tion;    soeh  districta  not  beiag  within  any 
18. 


8HADRACK  v.  BOARD  OF  TRUSTEES  OF 

MA0I80NVILLE  fiRAOEO  COMMON 

SCHOOL  DIST. 

(Court  of  Appeals  of  Kentucky.    June  4, 1920.) 

Schools  aad  tchoo!  districts  «=»4S— School  dis- 
tricts embracing  Madisasvllle  subject  to  aet 
for  consolidatioa  of  govarsment 
The  white  graded  school  district  embracing 
Madisonrille    and    some    contiguous    territory, 
and   the  colored   commoD   scbool  district,  em- 
bracing the  same,  and  certain  other  territory, 
held  subject  to  act  1920  relative  to  school  dis- 
tricts   embracing   cities    of    the    fourth    class 
and  any  contiguous  territory,  whereby,  though 
the  white  and  colored  schools  may  be  separate- 
ly maintained,  they  are  to  be  under  the  suptt- 


From  CIrcnit  Court,  HopUns  County. 

Salt  for  injnnctlao  by  J.  S.  Sludradc 
asainst  the  Board  of  Trustees  of  the  Madi- 
sonrille Graded  Common  School  Disrrict.  In- 
junction refused,  and  plaintiff  moves  in  Court 
of  Appt'als  to  grant  the  iqjunctioa.  Motion 
.-'ustained. 

H.  F.  8.  BaBey.  ot  MadtMBTflle^  for  plain- 
tiff. 

LolToon  ft  WaddOl,  of  Madisooville,  for 
defendants. 

CARROLLi,  a  J.  MadiaonTflle  Is  a  city 
of  the  foofth  class,  and  many  years  ago  tliere 
I  was  establisbed,  under  tlie  general  law  found 
in  sections  4464-4500  of  tlie  Kentucky  Stat- 
utes, a  white  graded  school  district,  embrac- 
ing all  of  the  city,  as  well  as  some  contiguous 
outlying  territory,  and  from  that  time  until 
now  there  has  lieen  conducted,  under  the  gen- 
eral law,  a  white  graded  common  school  dis- 
trict under  the  control  of  a  board  of  trustees. 
Many  years  ago  there  was  also  created  a 
colored  common  sdiool  district,  embracing 
the  dty  ot  Madlsonvllle  and  contiguous  out- 
lying territory,  exceeding  the  limits  of  the 
white  graded  sdiooI  district  lUs  colored 
omnmon  sdiool  district  has  for  some  yean 
been  under  the  control  of  the  Imard  of  edii- 
catioa  of  Hopkins  county,  conducted  under 
the  general  laws  of  the  state  In  the  same 
manner  as  other  common  sdiool  districts. 

It  will  thus  be  seen  that  these  two  districts, 
all  embracing  the  same  territory,  exc^>t  to 
the  extent  that  the  coined  distrirt  outside 
of  the  dty  takes  in  more  territory  than  the 
white  district,  have  been  and  are  being  con-^ 
dacted  under  the  general  laws  of  the  state 
by  separate  boards;  the  white  sdiool  being 
supported  by  a  tax  on  the  property  of  the 
wmte  i)eople  within  the  graded  school  dis- 
trict, supplemented  by  state  aid,  and  the 
colored  school  being  supported  by  a  tax  on 
the  property  of  the  colored  pec^le  wrlthlB  the 
colored  district,  supplemented  tiy  state  aid, 
as  well  as  funds  appropriated  for  the  ise  of 
the  school  by  the  county  board  of  education. 

In  1920  the  I>egislature  passed  an  act 
(Acts  1920,  c.  14),  the  tiUe  of  which  reads: 

"An  act  defining  boundaries  for  sdiool  dis- 
tricts embracing  dties  of  the  fourth  dass,  and 
providing  aystems  of  schoola  in  snch  districts, 
and  creating  boards  of  education  for  such  dis- 
tricts, provi<liug  for  election  thereof,  defin- 
ing their  powers  and  duties,  and  repealing  ail 
laws  in  conffict  therewith." 

The  first  section  of  tills  act  provides  that: 

"Each  dty  of  the  fourth  daaa  in  this  state, 
together   with    the   territory   now   within  its 


A=>For  other  eases  see  same  topic  and  KBT-NDMBER  In  all  Ker-NomlMred  Dlaeets  and  laduas 
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limita,  inda&ig  any  territory  which  has  here- 
tofore been  added  for  Bcbool  purposes  outside 
the  limits  of  said  city  and  any  territory  which 
may  be  in  the  future  induded  by  any  change  in 
the  limits  of  such  dties,  or  such  territory  as 
may  be  added  io  the  manner  as  hereinafter  set 
ont  in  section  31,  shall  be  and  constitute  a 
single  school  district,  and  the  supervision  and 
government  of  common  schools  and  common 
school  property  therein  shall  be  vested  in  a 
board  of  six  trustees  to  be  called  and  known  as 

the   board   of   education   of  ,  Kentucky. 

*  *  *  Such  board  of  education  shall  be  a 
body  corporate  and  shall  have  power,  by  and  in 
said  name,  to  sue  and  be  sued,  contract  and  be 
contracted  with,  purchase,  receive,  bold  and  sell 
property,  issue  its  bonds,  and  do  all  things  nec- 
essary to  accomplish  the  purpose  for  the  at- 
tainment of  which  said  school  district  is  or- 
ganized, and  succeed  to  all  the  property,  prop- 
erty rights  and  privileges  of  whatever  kind  or 
nature  granted  and  belonging  to  any  previous 
corporation,  board  of  education,  or  sdtool  dis- 
trict in  said  cit7  or  in  which  said  dty  was  em- 
braced, or  officers  thereof  anthorised  or  em- 
powered by  any  enactment  of  the  Oeneral  As- 
sembly of  the  state  to  do  anything  in  reference 
to  the  public  education  provided  that  all  pend- 
ing suits  to  which  any  such  previous  corpora- 
tion, board  of  education,  or  school  district  or 
officers  thereof,  as  a  party  may  be  pro8ecute(| 
to  an  end  in  the  name  of  such  party.  The 
titles  to  property  previously  granted  to  such 
dty  by  the  United  States  or  this  state  for  com- 
mon school  purposes  and  the  title  to  all  school 
lands  and  other  property  of  every  kind  shall 
be  vested  in  the  board  of  education  created  by 
this  act," 

Section  2  provides  In  part  that: 

"Every  such  board  of  education  shall  have 
general  and  supervising  control,  government 
and  management  of  the  public  schools,  iudud- 
ing  kindergartens,  night  and  normal  schools, 
vocational  and  high  schools  as  hereinafter  pro- 
vided, and  public  school  property  in  such  dty, 
with  the  right  to  use  said  property  to  promote 
public  education  in  such  ways  as  it  may  deem 
necessary  and  proper;  shall  exerdse  generally 
all  powers  in  the  administration  of  the  public 
school  system  therein,  appoint  such  officers, 
agents  and  employes  as  it  may  deem  necessary 
and  proper  and  fix  their  compensation  and  term 
of  office." 

Sections  8  to  17,  inclusive,  and  sections  19 
to  31,  Inclusive,  relate  to  matters  not  perti- 
nent In  tbe  consideration  of  the  questions 
raised  In  this  case.    Section  18  reads: 

"Tbe  board  of  education  shall  provide,  main- 
tain and  support  separate  schools  and  provide 
for  the  education  of  all  colored  children  who  are 
bona  fide  residents  of  said  district  and  entitled 
to  free  tuition  in  the  common  schools.  Said 
colored  schools  or  children  shall  be  entitled  to 
the  same  benefits,  be  governed  and  controlled  by 
tbe  same  rules  and  regulations  abd  be  subject 
to  the  same  restrictions  as  the  school  herein 
provided  for  white  children:  Provided,  how- 
ever, that  where  any  dty  of  the  fourth  daaa 
bas  heretofore  organized  a  system  of  free 
graded  schools  for  the  education  of  both  white 


and  colored  children  of  said  dties  tinder  and 
by  virtue  of  the  charter  of  dties  of  the  fourth 
dass,  and  managed  and  controlled  by  the  board 
of  education,  and  has,  by  ordinance,  passed  by 
its  general  coundl,  separated  said  systems  of 
graded  free  schools  into  graded,  free,  white 
common  school  for  the  white  people  of  said 
district  and  into  a  graded,  free,  colored  com- 
mon school  for  the  colored  people  of  said  dis- 
trict; or  where  such  separate  schools  have 
existed  under  the  general  laws  of  the  state  of 
Kentucky  or  spedal  acts  under  separate  boards, 
or  where  the  board  of  council  of  any  district 
embracing  a  fourth  dass  dty  shall,  by  ordi- 
nance, provide  for  a  separate  system  of  schools 
under  this  law  under  different  boards  said 
schools  shall  be  governed  and  controlled— the 
white  schools  by  a  white  board  of  education, 
and  the  colored  school  by  a  colored  board  of 
education,  to  be  elected  on  separate  ballots  as 
provided  under  section  seven  of  this  (ict.  But 
where  such  provision  is  not  made  by  ordinance 
of  the  board  of  council,  or  where  such  separate 
boards  have  not  heretofore  existed,  both  of 
said  systems  of  schools  shall  be  under  one  board 
of  education.  In  dties  or  districts  coming  un- 
der tbe  provisions  of  this  act,  where  two  boards 
of  education,  white  and  colored,  have  been 
maintained,  the  board  of  council  of  the  dty  em- 
braced in  such  districts  may  by  ordiuaaee  abol> 
ish  one  of  said  boards  and  by  its  ordijaance 
provide  for  one  board  of  education,  to  be  elect- 
ed and  qualified  as  is  herein  provided,  and  in 
that  event  there  shall  be  but  one  board  of  edu- 
cation in  such  district." 

Section  82  reads: 

"The  general  school  laws  of  this  state  and  all 
laws  and  parts  of  laws  applicable  to  the  general 
system  of  public  schools  in  dties  of  the  fourth 
dass  not  inconsistent  herewith  shall  be  and 
remain  in  full  force  and  effect  in  such  dty  or 
district,  and  all  laws  in  conflict  with  the  provi- 
sions of  this  act  are  hereby  repealed." 

This  act  of  1920,  by  virtue  of  an  emergency 
clause,  went  Into  effect  on  March  13,  1920, 
and  on  May  12,  1920,  the  plaintiff,  Shadrack, . 
brought  this  suit  in  the  Hopkins  circuit  court 
against  the  defendants,  the  board  of  trustees 
of  the  MadisouvlUe  graded  common  school 
district,  alleging  in  his  petition  that  be  was 
a  dtizen  and  taxpayer  In  tbe  dty  of  Madi- 
sonville;  that  the  Madlsonvllle  graded  com- 
mon school  district  was  established  by  a  vote 
of  the  white  voters  of  the  dty,  and  there- 
after enlarged  so  as  to  take  in  contiguous 
outlying  territory ;  that  tbe  city  did  not  estab- 
lish or  maintain  a  graded  school  or  any 
school  under  the  provisions  of  its  charter,  ei- 
ther for  white  or  colored  people;  that  the 
colored  school  is  in  a  coloreA  district  embrac- 
ing tbe  city  and  contiguous  territory  larger 
than  the  white  district,  and  is  a  common 
school  district  under  tbe  control  of  tbe  coun- 
ty board  of  education ;  that  there  are  in  the 
white  district  865  children  within  sdiool 
years  and  in  tbe  colored  district  412  colored 
children  within  school  years;  that  the  value 
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of  the  taxable  prt^erty  of  the  colored  people 
In  the  colored  district  Is  $71,693,  and  the  value 
of  the  taxable  property  of  the  white  people 
in  the  white  district  Is  $2,434,867;  that  the 
white  school  district  has  erected,  by  means 
of  a  bonded  indebtedness,  a  school  building, 
which  bonded  indebtedness  is  yet  unpaid.  He 
further  averred  that  the  trustees  of  the 
white  school  are  refusing  to  recognize  or  act 
under  the  act  of  1920,  and  are  ignoring  the 
provisions  of  this  act  by  levying  and  col- 
lecting taxes  and  conducting  the  white  school 
in  the  same  manner  that  it  was  conducted  be- 
fore the  act  of  1920  went  Into  effect  He 
prayed  that  they  be  compelled,  by  injunction, 
to  recognize  the  validity  of  the  act  of  1920, 
and  proceed  thereunder. 

The  lower  court  refused  to  grant  the  In- 
junction prayed  for,  upon  the  ground  that 
the  act  of  1920  was  not  applicable  to  either  of 
these  districts,  and  the  case  comes  before 
me  on  a  motion  to  grant  the  injunction  refus- 
ed by  the  Judge  of  the  lower  court.  It  was 
the  manifest  purpose  of  the  act  of  1920  to 
place  the  school  system,  both  white  and  col- 
ored in  cities  of  the  fourth  class,  under  the 
control  of  the  board  of  education  provided 
for  In  section  1  of  the  act  The  result  of  this 
change  would  be  to  put  the  white  graded 
school,  now  under  the  control  of  the  board  of 
trustees,  under  the  control  of  the  new  board 
of  education,  and  to  put  the  colored  common 
school  now  under  the  control  of  the  county 
board  of  education  under  the  control  of  the 
new  board  of  education. 

If  these  two  school  districts  were  made 
into  one,  as  provided  in  the  act  of  1020,  the 
further  result  would  be  that  all  the  taxes 
collected  In  the  district  would  be  appropriat- 
ed to  the  maintenance  of  both  the  white  and 
colored  schools  in  proportion  to  the  number 
of  white  and  colored  school  children,  exc^t 
that  the  tax  levy  for  the  purpose  of  paying 
the  bonded  indebtedness  of  the  white  graded 
school  district  would  be  appropriated  to  that 
'  purpose.  In  the  cities  of  the  first,  second,  and 
third  class,  the  scheme  set  forth  In  the  act 
of  1920  has  been  in  operation  for  some  years, 
and  it  was  the  purpose  of  the  Legislature  in 
this  hew  act  to  place  the  school  systems  in 
cities  of  the  fourth  class  on  the  same  general 
basis  as  the  school  system  in  the  cities  of 
first,  second,  and  third  class. 

With  the  wisdom  of  this  legislation  we 
have  nothing  to  do,  although  we  might  say 
in  passing  that  the  plan  proposed  to  be  ap- 
plied to  cities  of  the  fourth  class  has  worked 
well  in  cities  of  the  first,  second,  and  third 
class.  In  which  the  number  of  colored  school 
children  as  compared  to  the  number  of  white 
school  cliildren,  and  the  value  of  the  property 
owned  by  the  colored  people  in  proportion  to 
the  value  of  that  owned  by  the  white  people. 
Is  about  the  same  as  It  is  in  the  dty  of 
HadiscHiville. 

It  is  insisted  by  counsel  for  defendants 


that,  as  the  lines  of  the  districts  outside  of 
thedty  do  not  coincide.  It  would  create  much 
confusion  if  the  two  districts  were  combined 
into  one  and  put  in  charge  of  one  board ;  but 
we  do  not  regard  as  serious  the  circumstance 
tliat  the  lines  of  the  colored  district  outside 
of  the  city  take  in  more  territory  than  is 
embraced  in  the  white  school  district,  be- 
cause the  lines  of  the  colored  district  outside 
of  the  city  can  be  reduced  to  correspond  with 
the  lines  of  the  white  district,  or  the  lines 
of  the  white  district  can  be  extended  to  coin- 
cide with  the  lines  of  the  colored  district,  and 
either  one  of  these  plans  may  be  under  the 
act  and  should  be  adopted. 

This  brings  me  to  a  consideration  of  the 
question  whether  the  act  of  192Q  is  applicable 
to  the  conditions  existing  in  the  city  of  Madl- 
sonville.  The  act,  with  the  exception  of  sec- 
tion 18,  which  is  somewhat  obscure,  seems 
to  afford  a  practicable  and  workable  scheme 
under  which  colored  and  white  sdiools  may 
be  separately  maintained,  yet  be  under  the 
control  and  management  of  one  board,  al- 
though it  is  likely  that  when  certain"  sections 
or  provisions  of  the  act  are  attempted  to  be 
applied  to  states  of  fact  that  may  come  upon, 
difference  of  opinion  as  to  their  meaning  may 
«rise.  But  this  is  a  condlton  that  comes 
up  frequently  and  must  be  dealt  with  as 
it  ai^ears.  It  seems  to  have  been  the  pur- 
pose of  section  18  to  except  from  the  open.- 
tion  of  this  act  certain  cities  of  the  fourth 
class  in  which  the  conditions  described  In 
the  section  exist,  or  rather  to  leave  it  op- 
tional with  certain  cities  to  accept  the  pro- 
visions of  the  act,  or  to  continue  schools  un- 
.der  the  system  in  force  before  this  act  was 
adopted. 

We  doubt  very  much  if  it  would  be  com- 
petent for  the  Legislature,  in  an  act  deal- 
ing with  any  class  of  cities,  or  the  condi- 
tions existing  In  any  class,  to  arbitrarily  ex- 
cept from  the  operation  of  the  act  some  cities 
in  the  class  dealt  with,  although  it  has 
been  held  that  it  may  be  left  to  the  people  in 
the  cities  of  a  class  to  put  in  effect  or  not,  as 
they  think  proper,  the  legislation  applicable 
to  all  the  cities  of  the  dass.  An  example  of 
this  kind  of  legislation  is  found  in  the  act 
providing  for  a  commission  form  of  govern- 
ment This  act  was  upheld  in  Bryan  ▼. 
Voss,  143  Ky.  422,  136  S.  W.  884,  the  court 
saying  in  effect  that  it  was  permissib\e  for 
the  Legislature  to  enact  a  law  applicable  to  a 
class  of  cities,  but  leave  to  each  dty  in  the 
class  the  option  of  determining  for  itself 
whether  it  would  adopt  the  act  or  continue 
to  manage  its  affairs  under  the  laws  in  force 
previous  to  the  adoption  of  the  act. 

Under  the  authority  of  this  case,  it  seems 
that  it  would  be  competent  for  the  Legis- 
lature to  enact  a  law  ai^licable  to  all  the 
dties  in  a  named  class,  giving  to  eadi  clt7, 
however,  the  right  to  elect  for  Itself  whether 
It  would  or  would  not  adopt  the  provisions  at 
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the  act,  and  this  apparaitly  Is  what  was  at- 
tempted to  be  done  in  section  18.  It  Is  pro- 
vided in  this  section : 

"Hat  where  any  city  of  the  fourth  class  has 
heretofore  organized  a  system  of  free  graded 
schools  for  the  education  of  both  white  and 
colored  children  of  said  cities  under  and  by 
virtue  of  the  charter  of  cities  of  the  fourth 
dass,  and  managed  and  controlled  by  the  board 
of  education,  and  has,  by  ordinance,  passed  by 
its  general  council,  separated  said  system  of 
graded  free  schools  into  graded,  free,  white 
common  school  for  the  white  people  of  said 
district  and  into  a  graded,  free,  colored  com- 
mon school  for  the  colored  people  of  said  dis- 
trict; •  *  *  said  schools  shall  be  governed 
and  controlled — the  white  schools  by  a  white 
board  of  education,  and  the  colored  school  by 
a  colored  board  of  education,  to  be  elected  on 
separate  ballots  as  provided  under  section  7 
of  this  act"     . 

It  is  manifest  that  this  exception  does  not 
apply  to  MadisonviUe,  because  neither  the 
white  nor  colored  schools  in  that  city  were 
organized  under  or  have  operated  under  the 
charter  of  the  city  or  ordinances  adopted  by 
the  board  ot  council.  The  third  exception 
mentioned  in  the   section  exists: 

"Where  the  board  of  council  of  any  district 
embracing  a  fourth  class  dty  shall,  by  ordi- 
nance, provide  for  a  separate  system  of  schools 
under  this  law  under  different  boards." 

But  this  exception  Is  plainly  not  applicable, 
because  the  board  of  council  of  the  city  of 
MadisonviUe  has  never  undertaken  by  or- 
dinance or  otherwise  to  organize,  regulate, 
or  control  either  the  white  or  colored  schools. 

The  third  exception  in  this  section  relates 
to  "such  separate  schools  [as]  have  existed 
under  the  general  laws  of  the  state  of  Ken- 
tucky or  st>eclal  acts  under  separate  boards." 
But  this  exception  is  not  applicable  because, 
as  shown  in  other  parts  of  section  18,  it  c(»>- 
templates  the  existence  of  separate  schools 
under  separate  boards,  either  of  which 
boards  the  council  might  abolish  and  make 
provision  for  one  board  to  have  diarge  of 
both  schools.  We  think  this  exception  must 
be  limited  to  separate  schools  operating  un- 
der boards  appointed  by  the  council  or  elect- 
ed under  ordinances,  and  that  it  can  have 
no  .application  to  a  state  of  case  such  as 
that  existing  In  the  city  of  MadlsoaviUe, 
where  the  council  had.  nothing  whatever  to 
do  with  the  creation  of  the  boards,  or  any 
control  over  them,  or  the  schools  in  their 
charge. 

i  am  therefore  of  the  opinion  that  the  act 
of  1920  is  applicable  to  these  districts,  and 
that  the  board  of  trustees  of  the  white 
graded  school  must  operate  under  it.  There- 
fore the  motion  to  grant  the  injunction  re- 
fused by  Judge  Henderson  is  sustained.  The 
whole  court,   except   Judge   CLARKE,   who 


was  absent,  considered  this  matter  with  me, 
and  concur  in  what  has  been  written  and  the 
conclusion  reached. 


WHITE  SEWING  MACH.  CO.  V.  SMITH 
et  al. 

(Court  of  Appeals  of  Kentucky.    June  4, 
1«».) 

1.  Contraots  4=904(5)— Persons  signing  eon- 
tract  cannot  rely  blindly  upon  the  statements 
of  the  other  party. 

Persons  signing  contract  cannot  rely  upon 
the  statements  of  the  other  party  as  to  its 
contents  and,  failing  to  read  the  papers,  void 
the  contract,  unless  representations  of  the 
other  party  were  not  only  untrue,  but  made  un- 
der such  circumstances  as  would  be  reason- 
ably calculated  to  deceive  one  while  exercising 
ordinary  care  for  his  own  protection. 

2.  Evidence  «s»442( I )— Parol  evldeace  admis- 
sible when  written  eontraot  Is  lacoMplete. 

Where  agreement  is  one  and  entire,  and  a 
part  only  is  reduced  to  writing,  resort  to  parol 
evidence  may  be  had  to  prove  the  residue,  pro- 
viding the  writing  only  purports  to  express 
part  of  the  contract,  or  is  expressed  in  such  in- 
complete terms  as  renders  parol  evidence  neces- 
sary to  explain  what  is  per  se  unintelligible, 
and  such  evidence  is  not  inconsistent  with  the 
terms  of  the  writing. 

3.  Reformation  of  instruments  <g=945( I)— Mis- 
take to  be  established  by  clear  and  eenvlno- 
Ing  evidence. 

To  entitle  one  to  a  reformation  ot  a  written 
instrument  upon  the  ground  of  mistake,  the 
mistake  must  be  established  by  dear  and  con- 
vincing evidence. 

Appeal  from  Circuit  Court,  Martin  County. 

Action  by  the  White  Sewing  Machine  Com- 
pany against  C.  Smith  and  others.  From  a 
judgment  in  favor  of  defendants,  plaintiff 
moves  for  an  appeal.  Motion  for  appeal  sus- 
tained, appeal  granted,  and  Judgment  re- 
versed. 

•   Vaughan  &  Howes,  of  Paintsville,  for  ap- 
pellant. 

QUIN,  J.  By  its  petition  in  this  action  ap- 
pellant sought  Judgment  in  the  sum  of 
$190.50,  as  the  balance  due  on  10  sewing  ma- 
chines sold  to  the  appellee  Smith.  The  other 
appellees  were  made  parties  by  reason  of  the 
execution  by  them  of  a  bond  to  appellant,  to 
the  effect  that  Smith  would  perform  the  ob- 
ligations of  his  contract  incident  to  the  pur- 
chase of  these  machines. 

After  denying  the  allegationg  of  the  peti- 
tion, it  was  alleged  in  the  answer  as  amend- 
ed: (a)  That  the  machines  were  purdiased 
on  the  representation  they  were  superior  in 
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workmanship,  material,  and  auallty  to  an- 
other make  of  machine ;  (b)  the  writing  sued 
on  was  intended  as  an  order  merely,  and  not 
as  a  contract,  and  he  did  not  know  the  con- 
tents thereof  at  the  time  he  signed  the  paper ; 
he  was  almost  blind,  conld  not  read,  and  re- 
lied on  the  statement  of  the  agent  as  to  Its 
contents,  which  were  misrepresented  to  him ; 
(c)  the  machines  were  purchased  under  a 
verbal  agreement  subsequently  entered  Into, 
by  the  terms  of  which  he  was  given  the  privi- 
lege of  returning  the  machines  if  they  failed 
to  give  satisfaction.  Under  this  agreement 
the  shipment  was  billed  to  Kermit,  W.  Va. 
There  was  a  verdict  for  10.50  by  a  jury  in 
favor  of  appellee,  being  the  full  amount  of 
bis  counterclaim,  less  the  amount  sued  for. 
By  the  counterclaim  Smith  asked  Judgment  in 
the  sum  of  $200,  which  he  says  he  would 
have  made  had  the  machines  l>een  as  repre- 
"senfed.  ^ 

The  proof  as  to  the  alleged  verbal  contract 
is  not  convincing,  nor  is  the  fact  that  the  con- 
signment was  delivered  at  Kermit  instead  of 
Peach  Orchard,  as  provided  in  the  contract, 
satisfactorily  explained  by  appellant.  The 
allegation  as  to  the  condition  of  appellee's 
eyes  Is  not  borne  out  by  the  testimony. 
Smith  admits  he  can  read.  He  says  the 
agent  misread  what  he  calls  the  "fine  print" 
in  the  contract  Just  what  this  consists  of 
is  not  made  clear  by  the  record ;  the  contract 
is  not  filed;  a  typewritten  copy  only  appears; 
and  the  so-called  fine  print  la  not  indicated. 
The  contract  is  very  simple,  with  no  war- 
ranties or  representations  and  contains  tbe- 
foUowing  clause: 

"This  order  is  g^ven  subject  to  approval  of 
Wblte  Sewing  Machine  Co.,  and  if  accepted  or 
filled  In  full  or  in  part,  to  be  settled  for  at  the 
prices  and  terms  above  set  forth.  There  is  no 
understanding  or  agreement  of  any  nature 
whatsoever  between  your  company  and  the  un- 
dersigned as  to  these  machines  except  such  as 
is  embraced  in  this  order  which  contains  all 
the  terms  and  conditionB  upon  which  the  same 
is  given." 

The  alleged  misrepresentation  is  not  made 
clear  in  Smith's  testimony.  If  misleading,  it 
must  have  been  in  Its  exclusions  rather  than 
its  contents.  Smith  says  the  contract  under 
which  the  machines  were  shipped  was  made 
at  a  subsequent  date. 

[1]  As  said  by  the  Supreme  Court  in  Upton 
v.  Trlbllcock,  91  U.  S.  45,  23  L.  E.  203: 

"It  will  not  do  for  a  man  to  enter  into  a  con- 
tract, and,  when  called  upon  to  respond  to  its 
obligations,  to  say  that  he  did  not  read  it  when 
he  signed  it,  or  did  not  know  what  it  contained. 
It  this  were  permitted,  contracts  would  not  be 
worth  the  pap^r  on  which  they  are  written. 
But  such  is  not  the  law.  A  contractor  must 
stand  by  the  words  of  his  contract;  and,  if  he 
will  not  read  what  he  signs,  he  alone  is  re- 
sponsible for  bis  omisaion." 


The  court,  however,  recognizes  that  a  dif- 
ferent rule  prevails  when  the  party  was  mis- 
led as  to  the  nature  of  the  paper,  and  signed 
it  under  circumstances  amounting  to  fraud 
and  deceit  The  same  rule  has  been  affirmed 
in  many  decisions  of  this  court  For  example 
in  United  Talking  Machine  Co.  v.  Metcalfe, 
174  Ky.  132, 191  S.  W.  883,  we  said: 

"One  sui  juris  and  in  possession  of  his  facul- 
ties, contracting  at  arm's  length,  and  who  is 
able  to  read  and  write,  is  not  permitted  by  the 
law  to  rely  exclusively  upon  the  statements  of 
the  other  contracting  party  as  to  the  contents 
of  a  writing  which  the  former  signs.  There 
must  be  something  said  or  done  by  the  party 
charged  with  the  fraud  which  would  be  reason- 
ably calculated  to  disarm  or  deceive  one  of 
ordinary  prudence  and  to  prevent  him  from  us- 
ing such  diligence  as  an  ordinarily  prudent  man 
would  use  in  the  execution  of  a  contract  under 
the  same  or  similar  circumstances.  When, 
therefore,  the  law  speaks  of  misrepresentations 
by  the  party  diarged  with  the  fraud,  it  means 
that  the  representations  must  have  been,  not 
only  untrue,  but  also  made  under  such  circum- 
stances as  would  be  reasonably  calculated  to 
deceive  one  while  exercising  ordinary  care  for 
his  own  protection." 

To  same  effect,  see  Western  Mfg.  Co.  v. 
Cotton  &  Long,  126  Ky.  749,  104  S.  W.  768,  31 
Ky.  Law  Rep.  1180,  12  L.  B.  A.  (N.  S.)  427; 
Rice  v.  Pulllam,  141  Ky.  10, 131  S.  W.  1063; 
J.  I.  Case  Thrcshlug  Mach.  Co.  v.  Mattlngly, 
142  Ky.  581,  134  S.  W.  1131;  Crawford  & 
Gatlln  V.  U.  Livingston  &  Co.,  153  Ky.  58, 154 
S.  W.  407,  44  L.  R.  A.  (N.  S.)  040 ;  CasOeman- 
Blakemore  Co.  v.  Pickreli  &  Craig  Co.,  163 
Ky.  750,  174  S.  W.  749;  Fairbanks-Morse  Co. 
V.  Manning  &  Combs,  164  Ky.  478,  176  S.  W. 
1000;  United  Talking  Machine  Co.  v.  Met- 
calf,  IM  Ky.  258,  175  S.  W.  357. 

l2]  Where  the  agreement  is  one  and  entire 
and  a  part  only  is  reduced  to  writing,  resort 
to  parol  evidence  may  be  had  to  prove  the 
residue.  This  rule,  however,  is  restricted  In 
its  application  to  cases  where  the  writing 
only  purports  to  express  part  of  the  contract, 
or  is  expressed  in  such  incomplete  terms  as 
renders  parol  evidence  necessary  to  explain 
what  Is  per  S6  unintelligible,  and  said  evi- 
dence is  not  inconsistent  with  the  trams  of 
the  writing.  Parol  contemporaneous  evidence 
is  inadmissible  to  contradict  or  vary  tt^e 
terms  of  a  valid  written  instrument  Oreen- 
leaf  on  Evidence,  S  275. 

[3]  Smith  asks  that.  In  the  event  the  writ- 
ing referred  to  is  held  to  be  the  contract.  It  be 
reformed  so  as  to  express  the  agrreement  ac- 
cording to  his  version.  To  entitle  one  to  this 
relief  the  evidence  by  which  the  alleged  mis- 
take is  sought  to  be  established  must  be  clear 
and  convincing.  There  is  no  such  evidence 
here. 

Appellees  failed  by  their  testimony  to  man- 
ifest such  fraud  or  misrepresentation  on  the 
part  of  appellant's  agents  as  to  relieve  them 
of  liability.    The  same  conduston  would  T9- 
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salt  were  we  to  aoc^t  Smith's  theory  of  the 
later  verbal  agreement  His  proof  wholly 
falls  him  here.  There  Is  no  evidence  of  any 
defective  workmanship  or  materials.  A  few 
of  those  who.  purchased  the  machines  had 
some  trouble  in  sewing  heavy  goods,  and  they 
complained  of  the  thread  breaking.  Each 
complaint  was  traceable  to  the  inexperience 
of  the  operator,  especially  in  the  use  of  cer- 
tain attachments.  All  of  this  is  satisfac- 
torily accounted  for  and  made  plain  by  a 
witness  for  the  company  in  his  testimony  and 
by  a  demonstration  in  open  court  before  the 
Jury  on  one  of  the  machines  claimed  to  have 
been  defective. 

Nor  did  Smith  offer  to  return  any  of  the 
machines  until  a  short  time  before  this  suit 
was  filed.  It  is  rather  significant  that  after 
he  claims  to  have  learned  the  machines  were 
not  as  represented  and  Mrere  not  giving  satis- 
faction Smith  sent  the  company  a  remittance 
on  account. 

Looking  at  the  case  from  every  angle,  it  is 
dear  that  appellant  was  entitled  to  a  directed 
verdict,  and  upon  a  retrial,  the  evidence  being 
substantially  the  same,  the  Jury  should  be 
so  Instructed. 

The  motion  for  an  appeal  Is  sustained,  the 
appeal  granted,  and  Judgment  reversed  for 
fnrfher  proceedings  consistent  herewith. 


H UN QATE   V. 


HINE8,   Director 
■    Railroad*. 


6onoral  of 


(Court  of  Appeals  of  Kentucky.    Jnne  1, 1920.) 

1.  Railroads  «=>398(l)— Evidenoe  held  Insuffl- 
eiont  to  show  license  to  use  traoks. 

In  a  pedestrian's  action  for  injuries  while 
attempting  to  cross  railroad  tracks,  evidenco 
held  insufficient  to  establish  license  to  use 
tracks  at  place  in  question,  so  that  he  was  a 
trespasser,  if  place  of  injury  was  not  in  public 
street  or  sidewalk  which  lay  along  its  margin. 

2.  Railroads  «=>369(3)— Pedestrian  held  a  tres- 
passer not  entitled  to  lookout  and  signal. 

Where  a  pedestrian,  when  struck  by  a  rail- 
road's locomotive,  was  several  feet  from  public 
street,  and  at  a  place  on  tracks  where  he  had 
no  right  to  be,  and  was  therefore  a  trespasser, 
railroad  company  did  not  owe  him  duty  to 
maintain  lookout  or  to  signal. 

Appeal  from  Circriit  CJourt,  Mercer  County. 

Action  by  W.  B.  Hungate  against  Walker 
!D.  Uines,  Director  General  of  Railroads. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

B.  L.  Black  and  J.  F.  Vanaradeil,  both  of 
Barrodsburg;  for  appellant. 

XL  H.  Oalther,  of  Harrodsburg,  and 
Humphrey  Crawford,  of  Louisville,  ft>r  ap- 
pdlee. 


SAMPSON,  J.  On  November  20,  1918,  Wil- 
liam B.  Hungate,  while  attempting  to  cross 
the  tracks  of  the  Southern  Railway  Company 
In  the  town  of  Harrodsburg,  was  struck  by 
an  engine  and  suffered  a  very  painful  injury. 
He  brought  this  action  to  recover  damages 
alleging  that  the  railway  company  and  its 
servants  in  charge  of  the  engine  were  guilty 
of  negligence  in  failing  to  sound  a  warning 
signal  on  the  approach  of  the  train  to  the 
street  crossing;  and  further  that  the  injury 
happened  at  a  place  on  the  tracks  of  the  rail- 
road habitually  U9ed  by  the  public  as  a  thor- 
oughfare, and  that  all  pedestrians  traveling 
in  that  locality  constantly  and  as  a  matter  of 
right  used  the  tracks  of  the  railroad  at  that 
point  as  a  passway  with  the  Imowledge  and 
acquiescence  of  the  railway  company,  and 
that  this  had  continued  for  many  years.  At 
the  conclusion  of  the  evid«ice  for  the  plaiu- 
tiff,  Hungate,  the  court  sustained  the  motion 
of  the  railroad  company  for  a  directed  ver- 
dict in  Its  favor,  and  Hungate  appeals. 

The  accident  happened  on  the  railroad 
track  near  Office  street  and  within  about  a 
hundred  yards  ol  the  depot  of  the  railway 
c(»npany,  in  the  dty  of  Harrodsburg.  Ac- 
cording to  the  evidence  of  the  plaintiff,  be 
was  traveling  along  a  path  parallel  with  the 
railroad  track  until  he  came  near  Office  street 
which  nms  at  right  angles  with  the  railroad. 
Here  he  glanced  back  over  the  railroad  track 
to  see  if  a  train  was  coming,  and  not  seeing 
any  he  advanced,  crossing  Office  street  to  the 
pavement  (m  the  other  side,  where  he  talked 
to  an  acquaintance  and  then  started  diago- 
nally across  the  railroad  track,  and  Just  as  he 
stepped  upon  the  ends  of  the  ties  the  engine 
struck  him,  knocking  him  some  20  feet  and 
inflicting  the  injuries  aforesaid. 

It  is  appellant's  contention  that  he  had 
barely  crossed  the  street  and  was  entering 
on  the  railroad  track  at  a  point  only  a  few 
feet  beyond  said  street  when  he  was  struck, 
but  that  the  point  at  which  he  was  struck 
was  one  over  whidi  the  public  habitually 
traveled  in  going  to  and  from  points  of  pub- 
He  Interest  in  that  vicinity  with  the  knowl- 
edge and  acquiescence  of  the  railway  com- 
pany, and  that  the  railway  company  as  a  con- 
sequence owed  to  him  as  a  licensee  a  lookout 
duty  and  was  under  obligation  of  sounding  a 
warning  signal  of  the  approach  of  the  engine 
to  that  point. 

The  only  evidence  <m  the  subject  of  the 
user  of  the  tracks  by  the  public  is  the  fol- 
lowing taken  from  the  testimony  of  appel- 
lant: 

"Q.  How  far  were  you  from  the  pike,  this 
pike,  where  you  were  hit?  A,  It  would  not  be 
so  very  far  from  the  pike,  I  reckon.  You 
know  the  pike  is  tolerably  dose  to  the  rail- 
road; that  is  about  the  edge  of  the  pike. 

"Q.  Did  anybody  holloa  to  you?  A.  Not  as 
I  heard;  I  never  heard  anybody. 
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"Q.  Anybodj  can  anything  to  yon?  A.  No, 
Bir. 

"Q.  The  place  where  yon  were  hurt  la  a 
place  that  is  used  by  everybody  that  travela 
op  and  down  there?  (Objection;  objection 
OTermled.)     A.  I  think  so;  yea,  sir. 

"Q.  At  the  point  where  you  were  hart,  I  will 
ask  yoa  to  tell  the  jnry  whether  or  not  that 
place  ia  commonly  nsed  by  the  public?  A.  I 
have  seen  many  a  one  nse. 

"Q.  Is  there  a  path  on  each  aide  of  the  rail- 
road there?     A.  Xes,  sir. 

"Q.  Have  yon  seen  people  passing  there  at 
that  place?    A.  Tea,  sir. 

"Q.  To  what  extent?  A.  I  have  seen  a  heap 
of  them." 

[1, 2]  No  effort  was  made  to  show  that  the 
place  of  the  injury  was  within  the  corporate 
limits  of  Harrodsbnrg  nor  that  it  was  aod 
is  a  thickly  iwpulated  commnnity.  The  evi- 
dence above  quoted  is  wholly  insufficient  to 
establish  a  license  on  the  part  of  the  aK>el- 
lant  to  use  the  tracks  at  the  place  In  ques- 
tion, and  he  was  therefore  a  trespasser  if  the 
place  of  injury  was  not  In  the  public  street 
or  sidewalk  which  lay  along  its  margin. 
*From  part  of  the  evidence  of  appellant  it 
vaguely  appears  that  he  turned  onto  the  rail- 
road track  very  near  the  margin  of  the 
street.  If  not  exactly  at  It;  while  other  parts 
of  bis  evidence  make  It  appear  that  he  was 
several  feet  from  the  street  at  the  time  he 
attempted  to  cross  the  railroad  tracks.  In 
fact,  he  practically  admits  that  he  was  not 
on  the  public  street  or  walkway  of  the  street 
at  the  time  of  the  Injury,  but  was  some  feet 
therefrom.  Had  he  been  on  the  street  or  on 
the  sidewalk  near  the_  place  where  he  was 
Injured,  the  evidence  would  have  entitled  him 
to  go  to  the  jury ;  but  as  he  was  several  feet 
from  the  street  and  at  a  place  on  the  railroad 
tracks  where  he  had  no  right  to  be,  and  there- 
fore a  trespasser,  the  railroad  company  did 
not  owe  him  the  duty  of  maintaining  a  look- 
out nor  of  sounding  a  whistle  or  bell,  because 
his  presence  on  the  track  at  that  point  was 
not  to  be  anticipated. 

While  the  case  is  a  close  one  upon  the 
facts,  we  are  of  opinion  that  the  trial  court 
did  not  err  to  the  prejudice  of  appeUant  in 
sustaining  the  motion  of  the  railroad  com- 
pany for  a  directed  verdict  at  the  oondnsimi 
of  the  plalnUff's  evidence. 

Judgment  affirmed. 


HUNT  at  al.  V.  SUTTON. 

(Gonrt  of  Appeals  of  Kentucky.    June  1, 1920.) 

Eatenieats  «s>58(3)— Owaer  of  serviaat  es- 
tate not  entitled  to  obstrsot  way  with  gates. 
Where  plaintiff  had   a  right  of  way  over 
defendants'   lands   which   had   existed   without 


gatea  for  more  than  the  prescrlptlTe  period, 
defendants  aa  owners  of  servient  estate  are 
not  entitled  to  obstruct  the  way  with  gates 
which  woold  lessen  plaintiff's  nse  thereof,  par- 
ticularly where  the  gates  were  not  placed  at 
the  termini  bat  were  on  other  portiona  of  the 
way. 

Appeal    from    Circuit    Court,    Christiaa 

County. 

Suit  by  W.  H.  Sutton  against  W.  O.  Hunt 
and  another.  From  a  judgment  for  plaintiff^ 
defendants  appeal.    Affirmed. 

Breathitt  &  AUensworth,  of  HopklnsrlUe^ 
for  aK)ellant8. 

Thomas  P.  Cook,  of  HopktnsTllle^  for  ap- 
pellee^ 

SETTLER  J.    This  Is  an  iwpeal  from  a 

Judgment  of  the  Christian  circuit  court 
whereby  the  appellants,  W.  O.  and  Alice  M. 
Hunt,  at  the  suit  of  the  appellee,  W.  H.  Sut- 
ton, were  compelled  by  Injunction  to  remove 
a  gate  from  a  pasaway  running  through  their 
land  and  claimed  as  of  right  by  the  ap];>ellee, 
and  perpetually  restrained  from  erecting 
other  gates  across  the  same. 

The  appellee  owns  and  resides  upon  a  hun- 
dred acre  tract  of  land  In  Christian  county 
near  Kelley,  a  station  of  the  railroad  of  the 
LoulBVllle  &  Nashville  Bailroad  Company  ^ 
and  about  a  half  mile  from  a  turnpike  run- 
nlng  from  Hopkinsville  to  Madlsonville. 
Kelley  is  appellee's  nearest  railway  station. 
likewise  his  voting  place;  and  there  is  locat- 
ed the  church  attended  by  himself  and  ftuu- 
ily  and  also  the  district  common  school  at- 
tended by  his  children.  To  reach  Kelley, 
Hopkinsville,  the  county  seat  of  Christian 
county,  or  any  other  place  to  whldi  appellee 
could  go  by  any  sort  of  conveyance  from  his 
home,  his  only  way  or  route  is  by  the  pasa- 
way over  sibilants'  land  in  question  to  the 
Hopkinsville  and  Madlsonville  turnpike; 
thence  over  same  to  the  desired  destination. 
The  land  of  appellants,  consisting  of  480 
acres,  adjoins  that  of  appellee  on  the  north 
and  east  and  lies  between  It  and  the  turn- 
pike. 

The  lands  now  owned  by  appellants  and 
appellee  were  once  parts  of  a  large  tract  own- 
ed by  one  John  Davis,  who  40  or  60  years 
ago  by  proper  deeds  then  executed  convey- 
ed portions  thereof  to  certain  of  his  sons.  To 
one  of  the  sons,  J.  Webber  Davis,  was  con- 
veyed the  tract  now  belonging  to  appellants. 
To  another,  Tom  Davis,  the  tract  now  belong- 
ing to  appellee ;  the  conveyance  to  Tom  being 
the  first  made.  By  successive  sales  and 
mesne  conveyances  the  titles  to  the  lands  In 
question  passed  to  and  became  vested  In  the 
present  owners,  respectively.  When  the  land 
now  owned  by  appellee  was  conveyed  Tom 
Davis  by  his  father,  3cim  Davis,  the  latter 
gave  him  the  passway  leading  from  the  land 
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over  and  through  the  land  then  owned  by 
him  (John  Davis),  but  later  conveyed  J.  Web- 
ber Davis  and  not  the- property  of  appellants, 
to  the  Hopklnsvllle  and  Madlsonville  turn- 
pike. No  mention  of  the  passway  was  made 
In  the  ^eed  from  John  Davis  to  Tom  Davis; 
but,  ^ough  the  grant  thereof  was  by  parol, 
It  was  undoubtedly  made  and  the  passway 
then  defined  and  established  substantially  as 
it  now  runs  and  has  since  continuously  ex- 
isted. 
It  la  alleged  In  the  petition  that  the  pass- 

'  way  furnished  the  only  way  of  getting  from 
and  to  the  land  and  residence  of  appellee, 
and  that  he  and  his  vendors  immediate  and 
remote  have  had  the  free  and  uninterrupted 
possession,  use,  and  enjoyment  thereof,  as  of 
right,  adversely  to  appellants  and  all  others 
for  more  than  15  years  before  the  institution 
of  the  action  and,  in  fact,  from  and  since 
the  date  of  the  deed  from  John  Davis  to  Tom 
Davis,  which  was  executed  more  than  40 
years  ago;  that  at  no  time  during  such  ex- 
istence of  the  passway  has  there  been  any 
interference  with  appellee's  or  any  of  his 
vendors'  use  thereof,  until  shortly  before  the 
institution  of  this  action,  when  the  appel- 
lants without  right,  maliciously,  and  with  the 
object  of  obstructing  appellee's  use  of  the 
passway,  erected  a  gate  across  the  same 
which  is  unconnected  with  a  fence  on  either 
Bide  and  can  serve  no  purpose  of  effecting 
an  inclosure  of  any  field  or  other  part  of  ap- 
pellants' land.  It  is  further  alleged  in  the 
petition  that  the' gate  in  question  is  so  heavy 
of  frame  and  the  appliance  for  fastening  it 
80  dlfllcnlt  to  move  that  appellee's  little  chil- 
dren in  traveling  the  passway  going  to  and 
from  school  will  have  neither  the  slilll  nor 
the  strength  to  open  it;  and,  in  addition, 
that  appellants  were  ttu«atening  to  further 
obstruct  the  passway  by  the  erection  of  other 
gates  thereon,  whi<A  threats  the/  would  cer- 
tainly- execute  unless  enjoined  by  the  court 
from  doing  sa 

Although  the  averments  of  the  petition  are 
traversed  by  the  answer,  considered  as  a 
■whole  the  real  defense  it  attempts  to  inter- 
pose is  as  to  appellants'  alleged  right  to  erect 
and  maintain  gates  upon  and  across  the  pass- 
way  in  as  great  number  and  at  such  points 
as  they  may  see  proper  to  place  them.  In- 
deed, it  is  franUy  admitted  by  their  able 
counsel  that  appellee  has  established  by  the 
weight  of  the  evidence  a  prescriptive  right  to 
the  passway  as  claimed,  but  argued  that 
Bach  right  in  the  latter  Is  not  inconsistent 
with  that  of  appellants  to  erect  gates  across 
it  for  the  convenient  operation  of  their  farm. 
Iiooldhg  to  the  evidence,  we  find  that  it  over- 
whelmingly establishes  the  right  of  appellee 
to   the  passway  as  an  easement,  and   that 

.  such  ri^t  lias  existed  in  hUn  and  his  ven- 
dors for  more  than  40  years,  not  merely  by 
reason  of  his  and  their  adverse  user  of  the 
passway  for  more  than  the  period  required 


by  the  statute  of  limitations  to  bar  the  right 
of  any  owner  of  the  servient  estate  to  now 
deprive  him  of  it,  but  also  because  of  the 
express  recognition  by  the  servient  owners  of 
such  right  in  him  and  his  vendors  daring  all 
the  40  years  of  their  enjoyment  of  it.  We 
may  therefore,  in  entering  upon  the  consid- 
eration of  appellants'  claim  of  right  to  main- 
tain gates  upon  the  passway,  assume  that  ap- 
pellee's right  to  the  continued  use  of  the 
passway  by  prescription  is  free  of  doubt 

Tills  view  of  the  case  throws  on  appellants 
the  harden  of  showing  by  a  pr^;)onderance 
of  the  evidence  that  such  right  of  appellee  to  . 
the  iwssway  as  an  easement  has  not  deprived  - 
them,  as  owners  of  the  servient  estate,  of  the 
right  to  erect  and  maintain  gates  thereon. 
While  the  grant  of  a  right  of  way,  whether 
made  by  deed  or  arising  by  prescription  from 
adverse  user  for  the  statutory  period,  does 
not  necessarily  imply  that  the  owner  of  the 
land  may  not  maintain  gates  thereon,  in  the 
absence  of  express  reservation  of  such  right, 
whether  he  should  be  permitted  to  exercise  it 
must  depend  upon  the  intention  of  the  par- 
ties as  shown  by  the  circumstances  of  the 
case,  the  nature  and  situation  of  the  prop- 
erty subject  to  the  easement,  and  the  man- 
ner in  which  it  has  been  used  and  occupied. 
An  elaborate  discussion  of  this  doctrine,  to- 
gether with  a  review  of  the  numerous  au- 
thorities bearing  thereon,  may  be  found  in 
the  opinion  in  Raisor  v.  Lyons,  172  Ky.  314, 
189  S.  W.  234.  In  Miller  v.  Pettit,  127  Ky. 
419,  105  S.  W.  892,  32  Ky.  Law  Rep.  337, 
quoted  in  the  opinion,  supra,  and  the  facts  of 
which  are  much  lllte  those  of  the  Instant 
case,  we  said: 

"It  has  been  held  that  the  owner  of  the 
land  may  ordinarily  erect,  gates  where  the 
passway  enters  and  where  it  leaves  his  land. 
MaxweU  v.  McAtee,  9  B.  Mon.  20,  48  Am.  Dec. 
409;  Bland  v.  Smith,  23  Am.  &  Eng.  Ency.  of 
Law,  34.  On  the  other  hand,  it  has  been  held 
that,  where  the  way  is  acquired  by  prencriptton 
and  is  used  as  a  lane  free  from  gates  during 
the  period  necessary  for  perfecting  the  title, 
none  can  be  erected  afterward.  Franltboner  v. 
Corder,  127  Ind.  164,  26  N.  B.  766;  Shivers  r. 
Shivers,  32  N.  J.  En.  67a  The  nasswav  in 
question  was  established  io  1843.  It  has  been 
nsed  since  that  time  ae  far  baclc  as  the  wit- 
nesses can  remember.  Until  recent  years  there 
was  a  fence  on  both  sides  of  it  and  no  gate 
except  where  the  passway  began  at  Miller's 
line.  If  the  right  to  a  passway  may  be  ac- 
quired by  prescription,  we  can  see  no  reason 
why  a  passway  free  from  gates  may  not  be 
acquired  in  lilce  manner;  and  where  the  pass- 
way  is  fenced  off  as  a  lane,  ,and  is  used  as 
such  for  80  or  40  years,  it  must  be  presumed 
after  such  a  great  length  of  time,  when  the 
parties  are  all  dead,  that  the  persons  using  the 
passway  were  the  owners  of  a  right  of  way, 
as  they  held  it  and  used  it.  On  the  facts 
shown,  the  court  should  have  required  the  de- 
fendant to  remove  the  gate  at  the  pilce  from 
the  passway,  and  to  talce  the  poles  out  of  the 
branch.    He  should  also  adjudge  the  plaintiff 
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$50  as  reasonable  compensation  for  the  obatme- 
tion  of  her  way." 

If  the  appellants  had  only  attempted  to 
erect  gates  at  the  tennlnl  of  the  passway  (L 
e.,  where  It  enters  and  leaves  their  land),  we 
might  hare  here  had  a  different  question  to 
deal  with.  But  the  points  selected  for  erect- 
ing them  are  elsewhere  than  the  termini  and 
at  places  where  they  would  materially  inter- 
fere with  appellee's  pr4H>er  enjoyment  of  the 
passway.  In  Evans  v.  Cook,  111  S.  W.  326, 
33  Ky.  Law  Rep.  788,  another  case  dted  with 
approval  in  Raisor  v.  Lyons,  supra,  it,  was 
held  that  the  appellant  was  properly  omvict- 
ed  under  an  indictment  for  obstructing  a 
passway,  established  as  such  by  15  years'  ad- 
verse user,  by  erecting  gates  across  same  at 
points  other  than  where  it  entered  and  left 
bis  premises.  Testing  its  facts  by  the  rule 
announced  by  the  authorities,  supra,  the  in- 
stant case  docs  not  seem  to  be  one  authoriz- 
ing the  erection  of  the  gates  contemplated  to 
be  maintained  across  the  passway  by  appel- 
lants. According  to  the  evidence,  the  pass- 
way  was  established  by  John  Davis  whea  he 
deeded  to  his  son  Tom  the  land  now  owned 
by  appellee  without  mention  of  the  erection 
of  gates  thereon  or  reservation  of  the  right 
to  do  so.  In  fact,  the  passway  was  then  and 
for  more  than  15  years  thereafter  inclosed  as 
a  lane  as  far  as  the  land  was  cleared,  and 
yet  remains  largely  so  Inclosed.  It  is  true 
that  more  than  15  years  after  it  was  opened, 
for  a  year  or  so  a  gate  was  maintained  at 
one  place  across  the  passway  by  J.  Webber 
Davis  while  he  o^ned  appellants'  land,  but 
he  obtained  the  consent  of  the  then  owner 
of  appellee's  land  to  erect  it  and  soon  remov- 
ed It. 

When  appellants  purchased  their  land,  the 
passway  ran  through  it  unobstructed  by 
gates)  and,  when  appellee  purciiased  his 
land,  It  was  with  knowledge  of  the  existence 
of  the  passway  through  appellants'  land  and 
with  the  right  to  enjoy  its  use  as  then  condi- 
tioned. It  Is  our  conclusion  that  appellants 
have  no  right  to  obstruct  the  passway  with 
gates  as  done  and  threatened. 

Wherefore  the  Judgment  is  affirmed. 


ROCHE  V.  ROCHE. 

(Court  of  Appeals  of  Kentucky.    May  28,  1920.) 

I.  Trusts  €=372— Grantee   In   deed   trustee  of 
party  furnishing  consideration  at  common  law. 

At  common  law  all  that  was  necessary  in 
order  to  convert  a  grantee  in  a  deed  into  a 
trustee  for  another  was  to  establish  the  fact 
that  the  latter  furnished  the  consideration. 


2.  Tnnts  <&s>72— GrantM  In  deed  when  trnstM 
for  another  furnishing  consideration  under 
statute. 

Under  Kj.  St  §  2353,  it  is  only  where  ven- 
dee takes  a  deed  in  bis  own  name  without  the 
consent  of  the  person  paying  the  consideration, 
or  where  the  grantee,  in  violation  of  some  trust, 
purchases  the  lands  with  the  effects  of  another 
person,  a  trust  results  in  favor  of  the  person 
furnishing  the  consideration. 

3.  Trusts  9=9l  10— Deception  as  basis  of  trust 
must  be  established  b^  dear  and  convincing 
evidence. 

Evidence  of  deception,  authorizing  the  es- 
tablishment of  a  trust  in  land,  must  be  dear 
and  convincing. 

4.  Appeal  and  error  «=> 1 009(4)— Finding  of 
chancellor  not  tUsturbod  unless  against  pre- 
ponderance of  evidence. 

The  finding  by  a  chancellor  will  not  be  dis- 
turbed on  appeal,  unless  it  is  against  the  pre- 
ponderance of  the  evidence. 

5.  Trusts  <8=>l  10— Evidence  of  deceptlofl  suffi- 
cient to  establish  trust  In  land. 

In  an  action  by  a  widow  against  heirs  of  her 
husband  to  have  established  a  trust  in  land 
deeded  to  the  husband  and  paid  for  by  the  wife, 
evidence  held  to  support  a  finding  of  the  chan- 
cellor that  plaintiff  was  deceived  as  to  how  the 
deed  had  been  executed,  and  that  husband  was 
trustee  for  plaintiff. 

Appeal  from  Circuit  (>>art,  Kenton  County. 

Action  by  Maria  J.  Roche  against  Malachl 
Roche.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

John  T.  Murphy,  of  CJovington,  and  R.  J. 
(Colbert,  of  Lexington,  for  appellant. 

James  C.  Wright  and  C.  W.  Youngblut, 
both  of  Newport,  for  appellee. 

THOMAS,  J.  On  June  15,  1893,  the  ap- 
pellee and^plaintlff  below,  Maria  J.  Roche, 
and  John  Roclie  were  married  In  Kenton 
county,  Ky.  At  the  time  of  their  marriage 
the  plaintiff  was  between  45  and  50  years  of 
age,  while  her  husband  was  perhaps  a  few 
years  younger.  Neither  of  them  owned  any 
property  at  the  time,  and  the  husband  work- 
ed at  different  jobs  in  the  neighborhood,  some- 
times on  the  farm,  and  sometimes  at  other 
employment  as  a  common  laborer.  It  is  not 
shown  that  he  ever  accumulated  anything,  or 
owned  any  property,  except  perhaps  a  few 
articles  of  personal  apparel. 

The  undisputed  proof  -  shows  that  some 
time  prior  to  1906  the  plaintiff  Inherited  from 
her  father,  John  Singleton,  $2,050,  and  that  a 
short  while  thereafter  she  inherited  from  her 
uncle  $1,926.77.  On  March  31,  1906,  the  par- 
ties purchased  a  small  farm  in  Kenton  coun- 
ty, containing  about  60  acres,  from  John  W. 
Stephens.  The  agreement  to  purchase  &eems 
to  have  been  effected  through  A.  E.  Foster,  a 
real  estate  agent  having  the  land  In  charge 


«=»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Kejr-Numbered  Disests  and  £adex«* 
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for  the  purpose  of  selling,  and  plaintiffs  hus- 
band, John  Roche.  The  deed  was  prepared 
so  as  to  convey  the  land  absolntely  to  the 
husband,  but  the  evidence  shows  conclusively 
that  the  consideration  was  paid  entirely  by 
the  wife,  some  of  which  was  in  cash  at  the 
time,  and  the  last  payment  was  the  discharge 
of  a  mortgage  Hen  debt  on  the  land,  which 
I)crhaps  had  been  placed  on  it  by  Stephens. 
After  the  purchase  of  the  farm  the  plaintiff 
and  her  husband  resided  upon  it  until  the 
latter's  death,  which  occurred  near  the  end 
of  the  year  1917.  The  husband  left  no  will, 
nor  did  he  leave  surviving  him  any  descend- 
cnts  or  any  collateral  heirs  except  the  ap- 
pellant and  defendant,  who  is  a  brother. 

On  March  8,  1&18,  piaintifT  brought  this 
suit  against  the  brother  (appellant,  Malachl 
Roche),  alleging  that  he  was  claiming  to  own 
the  land  by  inheritance  from  her  deceased 
husband;  that  the  latter  held  title  to  the 
land  as  the  trustee  of  plaintUf,  because  she 
furnished  tiie  consideration  for  its  purchase^ 
and  that  the  deed  was  taken  to  him  without 
her  knowledge  or  consent,  and  that  under  the 
provisions  of  section  2353  of  the  Kentucky 
Statutes  a  trust  resulted  in  her  favor,  where- 
by her  husband  held  the  legal  title  as  her 
trustee,  she  being  the  beneficial  owner.  She 
prayed  that  the  deed  be  so  construed,  and 
that  the  defendant  be  required  to  convey 
the  land  to  her,  and  upon  his  failure  to  do 
BO  that  the  court  direct  its  master  oommis- 
sioner  to  make  such  conveyance. 

The  answer  consisted  of  a  general  denial 
of  the  averments  of  the  petition,  and  upon 
submission  the  court  sustained  plaintiffs 
petition  and  granted  her  the  relief  prayed 
for,  and  to  reverse  that  Judgment  the  de- 
fendant prosecuted  this  appeal. 

In  addition  to  the  above-recited  facts,  it 
also  appears  without  contradiction  that  plain- 
tiff paid  all  the  taxes  due  on  the  land  after 
the  deed  was  obtained,  and  looked  after,  at- 
tended to,  and  paid  for  all  Improvements 
thereon,  as  well  as  purchased  all  of  the 
farming  tools  and  stock  necessary  to  run 
the  farm.  She  was  industrious  and  energetic, 
and  sold  vegetables,  butter,  eggs,  and  other 
products  from  the  farm,  and  seems  to  have 
been  the  moving  spirit  in  its  operation.  On 
numerous  occasions  the  husband  stated  to 
neighbors  and  others  not  related  to  piaintifT 
that  he  bad  no  interest  in  the  farm,  or 
anything  upon  it;  that  his  wife  had  paid  for 
all  of  it,  that  she  owned  it,  and  in  substance 
that  be  bad  nothing  to  do  with  It  In  his 
last  Illness  he  was  c<Hifined  to  his  bed  some 
days,  and  he  was  very  much  concerned  about 
the  execution  of  a  will ;  but  no  one  was  pres- 
ent who  could  write  it,  and  his  neighbors  who 
were  in  attendance  upon  him,  at  the  request 
of  bl8  wife,  did  not  encourage  him  in  the 
desire,  because  she  stated  at  the  time  that 
it  made  no  difference,  since  everything  be- 
longed to  her  anyway. 


ROCHE  87 

W.)  • 

Plaintiff  testified  that  she  had  no  knowl- 
edge as  to  how  the  deed  was  executed,  but 
under  the  provisions  of  section  606  she  was 
perhaps  Incompetent  to  give  such  testimony. 
The  grantor,  Stephens,  attempts  to  say  in 
his  examination  In  chief  that  plaintiff  did 
know  to  whom  the  deed  was  executed,  but  on 
cross-examination  he  contradicts  himself,  and 
he  is  also  contradicted  as  to  how  and  the 
person  by  whom  the  deed  was  prepared.  All 
of  the  other  witnesses  present  at  the  time, 
including  the  clerk  who  took  the  acknowl- 
edgment, state  that  the  deed  had  been  pre- 
viously prepared  with  the  name  of  the  hus- 
band as  grantee  therein,  but  bow  this  came 
to  be  done,  or  who  prepared  It,  does  not 
clearly  appear.  Other  facts  and  circum- 
stances are  testified  to  going  to  establish  the 
fact  that  the  husband  did  not  claim  any  in- 
terest in  the  property,  but  that  the  wife  did, 
and  that  she  did  not  know  to  whom  the  deed 
was  executed.  * 

[1]  It  is  earnestly  Insisted  that  the  de- 
murrer filed  to  the  petition  should  have  been 
sustained  because  It  contains  no  tillegatlon 
that  it  was  executed  through  fraud  or  mis- 
take, and  the  case  of  Fltzpatrlck  v.  Roark, 
179  Ky.  604,  200  S.  W.  920,  and  cases  thereto 
referred  to,  are  relied  on  in  support  of  this 
contention.  We  have  carefully  read  those 
cases,  and  do  not  find  them  applicable  to  the 
facts  of  this  case<  The  general  rule  Is  that 
a  writing  may  not  be  reformed  without  al- 
legation and  clear  proof  of  fraud  or  mistake 
in  its  execution,  but  even  this  rule  does  not 
apply  where  a  deed  absolute  cm  Its  face  is 
sought  to  be  converted  Into  a  mortgage. 
Vaughn  ▼.  Smith,  148  Ky.  531, 146  a  W.  1094 ; 
Leibel  v.  Tandy,  146  Ky.  101, 141  S.  W.  1183; 
Stone  V.  Mlddleton,  144  Ky.  284,  137  S.  W. 
1047 ;  Hobbs  v.  Rowland,  13C  Ky.  197,  123  S. 
W.  1185;  Eastern  Gulf  Oil  Co.  v.  Lovelace,  188 
Ky.  238,  221  S.  W.  644.  But  the  petition  in 
this  case  does  not  seek  to  reform  a  deed  for 
fraud  or  mistake.  Its  only  purpose  is  to  show 
that  the  nominal  grantor  was  in  fact  only  a 
trustee  for  the  person  who  furnished  the  con- 
sideration for  the  deed.  At  common  law  all 
that  was  necessary  in  order  to  convert  the 
grantee  into  a  trustee  for  another  was  to  es- 
tablish the  fact  that  the  latter  furnished  the 
consideration.  Neel  v.  Noland,  166  Ky.  455, 
179  S.  W.  430 ;  May  v.  May,  161  Ky.  114,  170 
S.  W.  537;'  Foushee  v.  Foushee,  163  Ky.  624, 
173  S.  W.  1115.  Section  2363,  supra,  changed 
this  rule  of  the  common  law  so  as  to  prevent 
a  resulting  trust  in  favor  ot  the  one  furnish- 
ing the  consideration,  except:  (a)  Where  the 
vendee  takes  the  deed  "in  bis  own  name  with- 
out the  consent  of  the  person  paying  the  con- 
sideration"; or  (b)  "where  the  grantee,  in 
violation  of  some  trust,  shall  have  purchased 
the  lands  deeded  with  the  effects  of  another 
person." 

[2-6]  This  court,  as  will  be  seen  from  the 
cases,  supra,  and  others  referred  to  In  them, 
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has  uniformly  held  that  when  either  of  the 
conditions  (a)  or  (b)  exist,  a  trust  will  re- 
sult, notwithstanding  the  statute.  It  is  true 
that  the  cases  hold  that  the  evidence  authoriz- 
ing the  establishment  of  a  trust  must  be 
dear  and  convincing.  The  facts  in  the  cases 
supra  relied  on  by  appellant  are  so  entirely 
different  from  those  in  this  case  that  we 
hardly  deem  it  necessary  to  point  them  out. 
Suffice  It  to  say  that  in  some  of  them  the 
absolute  deed  sought  to  be  declared  a  trust 
had  been  executed  for  as  much  as  70  years, 
and  in  all  of  them  it  was  shown  tbat  the 
wife  who  sought  to  establish  the  trust  was 
fully-  acquainted  with  the  fact  tbat  the  deed 
conveyed  the  land  to  the  grantee.  In  some 
of  the  cases  there  were  contradictions  in  the 
testimony  upon  the  Issues  involved,  and  the 
trial  court  found  against  the  one  seeking  to 
establish  the  trust,  and,  under  the  well-recog- 
nized rule  that  the  findings  by  the  chancellor 
will  not  be  disturbed  unless  they  are  against 
the  preponderance  of  the  evidence,  this  court 
afiirined  the  judgment.  In  this  case  we  have 
an  opposite  finding  by  the  chancellor,  and  the 
testimony,  as  well  as  the  circumstances  in 
the  case,  very  clearly  indicates  that  plaintiff 
was  deceived  as  to  how  the  deed  from  Ste- 
phens liad  been  executed.  The  learned  judge 
who  tried  the  case  filed  an  opinion  in  which 
u  concise  as  well  as  correct  summary  of  the 
evidence  appears,  and,  recognizing  our  in- 
ability to  improve  upon  it,  we  have  concluded 
to  adopt  a  portion  of  his  statement  bs  a  part 
of  this  opinion.  After  finding  that  plaintiff 
bad  furnished  and  paid  the  entire  considera- 
tion for  the  land,  the  court  adds: 

"While  this  is  not  sufficient  to  establish  the 
trust,  it  is  further  testified  by  Maria  J.  Boche 
tbat  it  was  understood  that  the  property  was 
to  be  conveyed  to  her,  and  that  she  believed  it 
had  been  until  after  the  death  of  her  haaband, 
when  she  then  ascertained  that  the  husband, 
while  acting  as  her  agent,  had  taken  the  title 
to  himself,  which,  if  true,  constituted  a  breach 
of  trust,  and  by  reason  of  which  he  would  be 
deemed  a  trustee  for  her  In  the  °  land.  The 
plaintiff  was  not  a  competent  witness  to  testify 
to  that  fact.  Aside,  however,  from  her  own 
^  evidence  to  that  effect,  the  deposition  of  wit- 
ness after  witness  is  without  controversy  that 
the  husband  always  and  repeatedly  stated  tbat 
the  land  was  bis  wife's;  tbat  iu  matters  per- 
taining to  it,  with  reference  to  selling  it,  or  re- 
moving from  it,  recognized  her  dominion  as  to 
it,  declaring  that  he  could  not  do  it'  because  his 
wife  owned  the  place.  I  have  no  doubt  but 
that  the  husband  knew  and  understood  tliat 
the  title  to  the  farm  was  in  him,  for  it  is  un- 
coDtroverted  in  the  evidence  tbat  for  several 
days  preceding  his  death  he  was  appealing  to 
his  neighbors  who  visited  him  to  get  some  one 
to  write  his  will,  saying  that  everything  be- 
longed to  his  wife,  and  he  wanted  her  to  have 
it;  and,  as  it  appears  that  he  had  little,  if  any, 
property  other  than  the  title  to  this  land,  it 
would  seem  evident  that  he  knew  both  of  the 
fact  and  effect  of  the  property  being  in  his 
name.    But  that  very  evidence  introduced  a  fact 


which  is  very  convincing  that  the  plaintiff  did 
not  know  it,  for  it  Is  shown  that,  when  being 
appealed  to  to  have  some  one  procured  to  write 
bis  wfli,  which  was  done  in  the  presence  of 
plaintiff,  tlw  neighbor,  wlio  from  repeated 
statements  of  the  husband  believed  and  thought 
that  the  land  belonged  to  the  wife,  asked  the 
wife  if  that  (the  making  of  the  will)  was  nee* 
essary,  to  which  the  wife  responded  no,  and 
not  to  bother  about  it  If  the  wife  had  known 
that  the  title  to  the  property  was  in  her  hus- 
band, it  would  seem  to  be  greatly  contrary  to 
the  nature  of  people  under  such  circumstances, 
knowing  that  her  husband  was  desiring  to  make 
a  wiU  giving  her  ail  the  property,  for  her  to 
have  treated  the  matter  so  lightly  and  have 
declared  it  to  be  unnecessary,  when  the  effect 
of  her  husband's  death  without  such  will  would 
be  to  leave  her  at  an  advanced  age  without 
any  estate  with  which  to  support  herself.  The 
only  reasonable  explanation  of  that  act  upon 
her  part  is  that  she  believed  that  the  property 
was  hers,  tbat  the  making  of  such  a  will  would 
be  for  that  reason  the  doing  of  a  vain  and  use- 
less thing,  and  therefore  declared  it  unnecessary 
two  or  three  days  prior  to  iiis  death,  when 
he  was  desirous  of  procuring  his  wUl  to  be 
made. 

"The  entire  evidence  in  the  record  tending  in 
any  way  to  show  that  the  plaintiff  knew  that 
the  title  had  been  conveyed  to  her  husband 
consists  of  the  statement  of  Mr.  Stephens, 
from  whom  the  property  was  purchased,  who 
stated  that  at  the  time  of  the  transfer  of  the 
property  the  deputy  county  clerk  who  took  the 
acknowledgment  of  Itimself  and  wife  to  the 
deed  asked  both  the  plaintiff  and  her  husband  to 
whom  they  desired  the  deed  made,  and  that  the 
plaintiff  said  she  desired  it  made  to  her  hus- 
band. It  is  evident  in  the  opinion  of  the  court 
that  the  witness'  recollection  about  that  mat- 
ter is  somewhat  at  fault.  He  started  out  by 
saying  that  he  understood  that  it  was  to  be 
made  that  way,  and  in  liis  statement  of  Ills  rec- 
ollection about  the  matter  transpiring  there 
seems  uncertain  and  hazy.  He  testified  tbat 
the  clerk  drew  the  deed.  The  plaintiff  in  re- 
buttal stated  that  the  conversation  did  not  take 
place.  The  deputy  derk  who  took  the  ac- 
knowledgment testified  that  he  did  not  draw 
the  deed,  and  never  drew  one  in  his  life;  that 
the  deed  was  fully  prepared  when  presented 
to  him  for  acknowledgment;  that  there  were 
no  blanks  in  the  deed  for  the  name  of  the 
grantee  or  grantees  to  be  filled;  that  it  was 
already  filled  Just  as  the  deed  appears  now; 
that  he  has  no  recollection  of  asking  either  of 
the  persons  there  how  they  wanted  the  deed 
made;  that  there  would  be  no  occasion  for  him 
asking  such  a  question;  and  that  he  is  con- 
vinced that  he  did  not  make  such  inquiry,  or 
that  the  plaintiff  answered  as  stated.  The  sale 
of  the  property  was  made  through  a  real  estate 
agent,  and  he  testified  tbat  the  deed  was  fully 
prepared  before  it  was  taken  to  the  clerk's 
office  to  be  acknowledged,  and  that  there  waa 
no  uncertainty  about  who  the  deed  was  made 
to  that  would  cause  the  clerk  to  make  such  in- 
quiry; that  he  has  no  recollection  about  the 
matter  of  the  sale,  except  that  he  sold  the 
property;  that  he  does  not  recollect  any  inquiry 
about  the  deed  at  all;  that  all  the  derk  did 
was  to  take  the  acknowledgment;  that  the 
derk  did  not  make  the  deed,  or  fill  any  Uanks 
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in  the  deed;  that  he  did  not  know  who  made 
the  deed,  bat  that  Mr.  Roetldn  was  the  attor- 
ney in  the  matter.  Mr.  Roetkin  was  not  in- 
troduced as  a  witness. 

"The  court  is  of  the  opinion  from  the  evi- 
dence that  the  hasband  did  hold  the  property 
in  trust  for  the  plaintiff,  and  that  she  paid  the 
purchase  money,  and  that  the  title  was  taken 
by  her  husband  without  her  knowledge  and 
consent,  and  a  tmat  results  under  such  circum- 
stances under  the  express  provisions  of  the 
statute." 

The  testimony  being  sufficient  to  support 
the  Judgment  of  the  court,  U  is  therefore  af- 
firmed. 


MOODY  et  >l.  V.  BARKER. 
(Court  of  Appeals  of  Kentucky.    Jane  4, 1920.) 

1.  Appeal  and  error  iSs>IMO(  16)— Overruling 
demurrer  based  on  defective  oertlfloate  oured 
ky  flitam  of  new  certHleate. 

Any  error  in  ovemilins  demurrer  to  peti- 
tion based  on  the  copy  of  the  foreign  Judgment 
sued  aa  being  certified  by  deputy  clerk  was 
cured  by  a  copy  certified  by  the  clerk  being 
filed. 

2.  Coa«nwts  «»iOl(l)— Will  Mt  b«  eaforwd 
If  voM  where  made. 

A  contract,  if  void  under ''the  law  of  the 
state  of  contract,  will  not  be  enforced  in  an- 
other state,  though  it  would  be  valid  if  executed 
there. 

8.  Contraots  «=3lOi(2)— If  valid  where  made, 
will  be  enferoed  ulass  vieiatlve  of  pabiio 
polley  of  forum. 

It  is  the  general  rule  that,  if  the  party 
sonsht  to  be  held  on  a  contract  had  legal  ca- 
pacity to  enter  into  it  where  it  was  made,  or 
where  it  was  to  be  performed,  and  if  it  is 
transitory  or  concerns  movable  property,  it 
will  be  enforced,  because  of  comity,  in  another 
state,  though  the  party  was  incapacitated  un- 
der its  laws  to  make  it,  unless  its  enforcement 
would  violate  some  established  rule  of  public 
policy  prevailing  in  the  jurisdiction  of  the 
fonim. 

4.  Contracts  <S=332S— Matters  of  proosdure 
and  remedy  governed  by  lexl  fori. 

The  rules  with  reference  to  the  procedure 
and  matters  pertaining  exclusively  to  the  rem- 
edy, relative  to  enforcing  a  contract  of  anoth- 
er state,  are  governed  by  the  lexi  fori. 

6.  Hnsband  and  wife  ^=3l46<'/2  —  Property  of 
■anied  woman  liable  on  contract  of  surety- 
ship   where  liable  In   state   where  contract 
■ado. 
Notwithstanding  Ky.  St.  {  2127,  providing 
that  no  part  of  a  married  woman's  estate  shall 
be  subjected  to  payment  or  satisfaction  of  any 
liability  on  a  contract  mkde  after  marriage  to 
answer  for  the  debt  or  default  of  another,  un- 
less she  shall  have  set  apart  the  estate  for 
such  purpose  by  mortgage  or  other  conveyance, 
her  property  in  Kentucky,  though  not  so  set 
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apart,  can  be  subjected  to  payment  of  her  lia- 
bility on  her  contract  of  suretysliip  made  in 
another  state,  where  she  then  resided,  and 
where  her  property  could  be  so  subjected  with- 
out any  setting  apart  thereof  by  her  for  such 
purpose. 

6.  Courts  <es>90(6)— Earlier  deelslons  as  to 
Mahillty  of  married  woman  followed  under 
rule  of  stare  decisis. 

Whatever  might  be  said  aa  to  the  soundness 
of  the  doctrine  of  decisions  of  this  court  that 
property  in  the  state  of  a  married  woman  is 
liable  to  satisfaction  of  her  obligation  contract- 
ed in  another  state,  where  her  property  would 
be  so  liable  in  the  state  of  the  contract,  though 
it  would  not  be  if  the  contract  was  made  in 
Kentucky,  the  rule  of  stare  decisis  would -re- 
quire tills  court  to  follow  them. 

7.  Homestead  ^=987  —  Exemption  may  be 
claimed  by  married  woman  owning  the  prop- 
erly. 

The  exemption  provided  by  Ky.  St.  f  1702, 
of  homestead  owned  by  resident  debtors,  actual 
bona  fide  housekeepers  with  a  family,  may  be 
claimed  by  a  married  woman  owning  the  prop- 
erty in  her  own  name,  though  she  be  not  the 
head  of  the  family. 

8.  Homestead  «=>94— Exempt,  though  purahas- 
ed  after  Hablllty,  where  purohasad  with  SDb< 
•eqnent  beqnett. 

The  exception  in  Ky.  St.  |  1702,  with- 
holding the  homestead  exemption  as  against  a 
liability  existing  prior  to  purchase  of  the  home- 
stead, does  not  extend  to  a  homestead  pur- 
chased with  a  bequest  made  after  the  liability 
was  contracted. 

9.  Homestead  «s>90  —  Exemption  enferoed 
against  liability  oontraoted  la  another  state. 

The  homestead  exemption,  being  part  of 
the  remedy,  will  be  enforced  against  a  liability 
contracted  in  another  state. 

Appeal  from  Circuit  Court,  Warren  County. 

Action  by  O.  W.  Barker  against  Susie  E. 
Moody  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed,  with  di- 
rections. 

Bradbum  &  Harlin  and  Sims,  Rodes  & 
Sims,  all  of  Bowling  Oreen,  for  apptiilants. 

T.  W.  &  R.  C.  P.  Tbomas  and  W.  R.  Gard- 
ner, all  of  Bowling  Oreen,  for  appellee. 

THOMAS,  J.  The  appellee  and  plaintiff 
below,  O.  W.  Barker,  obtained  a  Judgment  in 
the  district  court  of  Sumner  county,  Kan., 
against  the  apiiellants  and  defendants  below, 
Susie  B.  Moody  and  her  husband,  J.  W. 
Moody,  for  the  sum  of  5597.38,  with  interest 
and  costs.  He  obtained  a  duly  certlfled  copy 
of  that  Judgment,  and  filed  suit  on  it  against 
the  same  defendants  in  the  Warren  circuit 
court,  in  which  he  obtained  an  attaobm^it 
which  was  levied  upon  a  small  piece  of  real 
estate  in  that  county  containing  about  11 
acres,  and  uiton  which  the  defendants  and 
their  family  resided. 


4s»For  other  cases  ••• 


same  topic  and  KBY-NUHBBR  In  sU  Ker-Niimbored  Disests  and  ItadcxM 

Digitized  by 


CXM  . 

Uoogle 


90 


222  SOUTHWESTERN  BEPORTEB 


(Ky. 


[1]  A  demurrer  was  filed  to  the  peUticm  up- 
on the  ground  that  the  Kansas  Judgment  was 
certified  by  the  deputy  clerk  of  the  Kansas 
court  Instead  of  the  derk  himself,  but  the 
demurrer  was  overruled  and  a  corrected  copy 
of  that  Judgment  was  filed,  which  was  oer- 
tifled  to  by  the  clerk;  so  tiiat  this  error,  if 
one,  was  cured. 

An  answer  was  filed  consisting  of  a  denial, 
which  denial  was  refuted  by  the  properly 
certified  copy  of  the  Kansas  Judgment.  An- 
other defense  made  was  that  the  defendants 
were  husband  and  wife,  and  that  the  note 
upon  which  the  Kansas  Judgment  was  ren- 
dered was  the  debt  of  the  husband  alone,  he 
being  principal  therein,  and  that  It  was  sign- 
ed by  the  wife  as  his  surety  only,  that  the 
attached  property  was  her  separate  estate, 
and  that  she  at  no  time  liad  set  it  apart  for 
the  purpose  of  paying  the  note  or  the  Judg- 
ment, by  deed,  mortgage,  or  other  convey- 
ance, as  required  by  section  2127  pf  the  Ken- 
tucky Statutes.  It  was  further  averred  in 
this  connection  that  under  the  laws  of  the 
state  of  Kansas  It  was  competent  for  a  mar- 
ried woman  to  obligate  herself  personally  as 
surety  for  another,  including  her  husband, 
and  to  render  her  property  liable  therefor  as 
though  she  were  entirely  free  from  the  dis- 
abilities of  coverture.  Another  defense  was 
that  the  husband  and  wife,  after  the  rendi- 
tion of  the  Kansas  Judgment,  moved  from 
Kansas  to  Warren  county,  Ky. ;  that  Mrs. 
Moody  received,  through  a  bequest  from  a 
deceased  aunt,  the  sum  of  $900  In  cash,  with 
which  she  purchased  the  11  acres  sought  to 
be  subjected  by  the  attachment;  that  the 
deed  to  the  land  was  executed  to  her,  and 
that  she  and  her  family  resided  on  it  as  a 
homestead;  that  the  homestead  laws  of  Kan- 
sas are  the  same  as  in  Kentucky,  with  the  ex- 
ception that  a  housekeeper  in  Kansas  who 
would  otherwise  be  entitled  to  the  homestead 
exemption  could  claim  it,  although  the  home- 
stead was  purchased  after  the  creation  of  the 
debt  which  was  sought  to  be  realized  by  its 
subjection. 

A  demurrer  filed  to  the  answer  was  sus- 
tained, and,  defendants  declining  to  plead 
further,  Judigment  was  rendered  in  favor  of 
plaintlfT,  in  which  the  attachment  was  sus- 
tained, and  the  property  ordered  sold  for  the 
satisfaction  of  the  debt,  and,  complaining  of 
that  Judgment,  the  defendants  prosecute  this 
appeal. 

[2-4]  The  defense,  relying  upon  the  wife's 
noncompliance  with  section  2127  of  the  Stat- 
utes, so  as  to  subject  her  property  to  the  pay- 
ment of  the  debt,  presents  a  question  upon 
which  there  is  a  great  diversity  of  opinion 
among  the  various  courts.  It  may  be  stated 
without  exception  that,  if  under  the  lex  loci 
c<mtractus  the  contract  for  any  reason  is 
void,  it  will  be  invalid  everywhere,  and  will 
not  be  enforced  by  the  lex  fori,  although  it 
would  be  valid  U  executed  in  that  Jurlsdic- 


I  tion.  It  is  likewise  practically  universally 
held  tliat,  if  the  one  sought  to  be  held  liad 
legal  capacity  to  enter  Into  the  contract  at 
the  place  where  it  was  made,  or  where  it 
was  to  be  performed,  and  if  it  was  transitory 
or  concerned  movable  property,  it  will  be  up. 
held  and  enforced  by  the  lex  fori,  although 
the  defendant  was  incapacitated  under  its 
laws  to  make  the  contract.  The  enforcement 
of  such  a  contract  by  the  lex  fori  is  because 
of  comity  between  the  different  states  and 
countries.  It  cannot  be  claimed  as  a  right, 
since  under  It  the  recognition  by  the  forum 
of  foreign  laws  is  by  virtue  of  a  ss)ecies  of 
favor  or  courtesy  toward  the  other  sovereign- 
ty; hence  it  will  be  denied  when  to  do  so 
would  violate  some  established  rule  of  pub- 
lic p<dicy  prevailing  in  the  Jurisdiction  of 
the  forum.  In  all  cases  the  rules  with  ref- 
erence to  procedure  and  matters  pertaining 
exclusively  to  the  remedy  are  governed  by 
the  lex  fori.  These  general  rules  will  be 
found  stated  and  extensively  discussed  In  the 
annotations  to  the  cases  of  Union  National 
Bank  V.  Chapman,  57  I/.  R.  A.  613;  Mayer  v. 
Boche,  20  U  R.  A.  (N.  S.)  763;  International 
Harvester  Co.  v.  Obtrude  McAdam,  28  U  R. 
A.  (N.  8.)  774;  Wharton's  Conflict  of  Laws, 
vol.  2,  i  428a;  and  Elliott  on  Contracts,  vol. 
1,  §  432.  In  stating  the  above  general  prin- 
ciples, we  have  assumed  that  the  domicile  of 
the  contracting  parties  was  identical  with  the 
place  of  the  contract,  since  such  is  the  fact  in 
this  case. 

[t]  It  U  insisted  by  defendants  that  it  is 
the  puUic  policy  of  this  state,  as  declared  by 
the  section  of  the  Statute  supra,  that  a  mar- 
ried woman's  property  shall  not  be  subjected 
to  a  debt  for  which  i^e  was  surety  only,  ex- 
cept in  the  manner  pointed  out  in  the  statute, 
which  statute  it  is  dalmed,  was  enacted  in 
furtherance  of  such  public  policy,  for  her 
benefit,  and  In  order  to  protect  her  from  some 
supposed  domination  of  her  husband.  But,  U 
it  should  be  conceded  that  the  opportunities 
for  such  domination  once  existed  because  of 
Inequalities  in  the  legal  status  of  the  parties 
with  reference  to  capacity  to  contract,  to  own 
and  control  property,  etc.,  later  modifications 
of  the  law  have  largely  removed  those  oppor- 
tunities, since  to-day  the  wife  stands  on  al- 
most an  equality  with  her  husband  before  the 
law  with  reference  to  property  and  property 
rights,  as  well  as  contractual  capacity  and 
political  privilege,  and  his  only  superior  pow- 
er through  which  he  might  exercise  domina- 
tion is  physical  strength,  which,  happily,  be 
is  likewise  prevented  from  employing.  But, 
however  this  may  be,  this  court,  in  the  cases 
of  Gibson  V.  Sublett,  82  Ky.  586,  and  Young's 
Trustee  v.  BuUen,  43  S.  W.  687,  19  Ky.  Law 
Rep.  1561,  held  that  the  wife,  as  well  as  her 
property,  was  liable  to  the  payment  of  a  debt 
contracted  by  her  in  a  state  under  whose 
laws  the  contract  was  valid,  and  where  her 
property  could  be  subjected  to  the  dischaiga 
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<^  its  obUgatloDS,  althongh  nettber  sbe  nor 
her  pr<^>erty  would  be  liable  if  the  contract 
had  been  entered  Into  here,  and  in  each  of 
the  cases  the  separate  property  of  the  wife 
was  held  liable  for  her  debt  contracted  in  the 
foreign  state. 

At  the  time  of  the  rendition  of  the  opinion 
in  the  Gibson  Case,  section  2127,  supra,  had 
not  been  enacted;  but  at  that  time,  under 
the  proTisloos  of  section  2,  art.  2,  c.  S2,  Gen- 
eral Statutes  1888,  a  married  woman's  real 
estate  could  be  subjected  to  her  debts  only 
when  they  were  contracted  by  her  before 
marriage  or  for  necessaries  for  herself  and 
family  after  marriage,  hut  in  the  latter  case 
the  debt  must  hare  been  evidenced  by  writ- 
ing signed  by  her.  The  debt  involved  in  that 
case  was  not  contracted  by  the  wife  before 
marriage,  nor  for  necessaries  after  marriage. 
It  was  made  in  the  state  of  liouisiana,  where 
both  she  and  her  property  were  liable  for  the 
particular  character  of  debt,  and  this  court 
held  that  her  real  estate  in  this  state,  under 
the  law  of  comity,  could  be  subjected  to  the 
payment  of  that  debt. 

The  debt  involved  In  the  Toung  Case  grew 
out  of  a  note  executed  by  the  wife  in  Mi» 
Bouri  befbre  the  enactment  of  section  2127  of 
the  Statutes,  but  the  debt  was  contracted  aft- 
er marriage,  and  was  not  fbr  necessaries  for 
the  wife  or  any  member  of  her  family,  but 
this  court  subjected  to  Its  payment  her  real 
property  situated  in  this  state,  as  was  done 
in  the  Gibson  Case.  We  find  no  cases  from 
this  court  in  conflict  with  the  doctrines  an 
nounced  by  the  cases  referred  to. 

The  case  of  Brown  v.  Dalton,  106  Ky.  668, 
49  S.  W.  443,  20  Ky.  I^aw  Rep.  1484,  88  Am. 
St.  Bep.  325,  relied  on  by  defendants,  is 
not  so,  nor  is  the  case  of  Grlswold  v.  Gold- 
Ing,  3  a  W.  535,  8  Ky.  taw  Rep.  777  (re- 
ported only  in  abstract).  The  only  question 
In  the  Brown  Case  was  whether  Kentucky 
oonrta  would  enforce  a  contract  between  hus- 
band and  wife  entered  into  in  Virginia,  where 
mdt  contract  was  valid.  It  was  held  that  it 
was  so  patently  against  the  irablic  policy  of 
this  state  that  it  would  not  be  enforced. 

In  the  Grlswold  Oase  the  contract  of  the 
wife  was  executed  in  Missouri,  under  whose 
laws  it  was  invalid  as  to  her,  although  the 
same  contract  would  have  been  valid  liere, 
and  the  court,  for  the  reason  above  aimonnc- 
ed,  dedlned  to  enforce  it  here. 

[I]  Whatever  might  be  said  as  to  the  sound- 
ness of  the  doctrine  of  the  Gibson  and  Toung 
Gases,  the  rule  of  stare  decisis  would  compel 
us  to  recognize  and  foflow  them.  We  there- 
fore conclude  that  the  court  properly  sustain- 
ed the  demurrer  to  the  defense  now  under 
consideration. 

[7]  That  portion  of  the  answer  relying  on 
the  homestead  exemption  presents  to  onr 
minds  a  valid  pro  tanto  defense,  and  the  de- 
murrer thereto  was  improperly  sustained. 
Section  1702  of  the  Kentucky  Statutes  ez- 


.  BABKER  91 

aw.) 

empts  from  sale  for  the  satisfaction  of  a 
debt  the  homestead,  not  exceeding  in  value 
the  sum  of '  |1,000  "owned  by  debtors  who 
are  actual  bona  fide  housekeepers  with  a  fam- 
ily, resident  in  this  commonwealth."  This 
court,  in  the  cases  of  Herring  v.  Johnston,  72 
8.  W.  7»S,  24  Ky.  Law  Rep.  1944,  Lee  &  Hes- 
ter V.  Hughes,  77  S.  W.  386,  25  Ky.  Law  Rep. 
1201,  and  American  National  Bank  v.  Math- 
ews, 124  S.  W.  811,  held  that  a  married  wo- 
man could  claim  the  benefit  of  the  homestead 
exemption  when  she  owned  the  homestead  in 
her  own  name.  So  that,  if  the  right  other- 
wise exists,  Mrs.  Moody  is  not  deprived  of  it 
from  the  fact  that  she  may  not  be  regarded 
as  the  head  of  the  family. 

[I]  In  the  cases  of  Meador  ▼.  Meador,  88 
Ky.  217,  10  S.  W.  651,  10  Ky.  Law  Rep.  783, 
Jewell  V.  Clark,  78  Ky.  898,  Spratt  v.  Allen, 
106  Ky.  274,  60  S.  W.  270,  20  Ky.  Law  Rep. 
1822,  Miller  ▼.  Bennett,  12  8.  W.  194,  11  Ky. 
Law  Rep.  391,  Burrow  v.  Maxon,  129  Ky.  678, 
112  S.  W.  661,  FriBizell  v.  BoszeU,  155  Ky. 
631,  160  S.  W.  244,  Staun  v.  Procter,  152  Ky. 
142.  153  S.  W.  196,  and  Roberta  v.  Adams,  96 
S.  W.  SM,  29  Ky.  law  Bep.  848,  this  court 
hdd  tliat  the  debtor  could  claim  his  home- 
stead right  in  land  which  was  Inherited  by 
him  after  the  creation  of  the  debt  if  he  was 
In  the  occupancy  of  it  at  the  time  it  was 
sought  to  be  subjected,  and  in  a  number  of 
cases  it  has  been  held  that  the  proceeds  of 
a  homestead  may  be  Invested  in  another  one, 
if  done  within  a  reasonable  time  after  the 
sale,  and  the  newly  acquired  one  will  be  ex- 
empt, though  purchased  after  the  creation  of 
the  debt. 

In  the  cases  of  Burrow  v.  Maxon,  129  Ky. 
578,  112  S.  W.  661,  Holcomb  v.  Hood,  1  S.  W. 
401,  8  Ky.  Law  Rep.  265,  and  Staun  v.  Proc- 
ter, supra,  it  was  held  that  the  homestead 
exemption  would  prevail  against  a  prior  debt 
where  the  homestead  was  acquired  by  gift, 
and  in  the  case  of  Hester  v.  Lynn,  49  S.  W. 
431,  20  Ky.  Law  Rep.  1460,  it  was  held  that 
the  debtor  was  entitled  to  the  homestead  ex- 
emptions in  land  purchased  with  money  in- 
herited from  his  son  as  against  a  prior  debt 
when  he  was  occupying  the  homestead  at  the 
time  it  was  sought  to  be  subjected. 

In  all  of  the  eases  referred  to  the  reason 
for  upholding  the  homestead  exemption  as 
against  prior  debts  was  that  "the  creditor 
tuts  not  been  prejudiced,  because  the  debtor 
has  not  converted  any  debt-paying  part  of 
his  estate  into  exempt  property"  (Roark  v. 
Bach,  116  Ky.  457,  76  8.  W.  340,  25  Ky.  Law 
Rep.  699),  and  its  allowance  was  not  forbid- 
den by  the  exception  in  section  1702  with- 
holding the  exemption  as  against  debts  or  lia- 
bilities existing  prior  to  the  purdiose  of  the 
liomestead. 

The  same  reason  for  upholding  the  exemp- 
Ooa  as  against  prior  existing  debts  is  thus 
stated  in  tlie  case  of  Jew^  t.  Clarke,  supra, 
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and  quoted  wltti  approval  in  the  case  of  Bar- 
row ▼.  Max<Mi,  snpra: 

"The  object  of  this  provision  wps  to  prevent 
debtors  from  pnrchaBing  homesteads  after  cre- 
ating debts  or  liabilltieB,  and  then  claiming  the 
exemption  against  such  debts.  The  means  with 
which  a  homestead  was  purchased  might  be 
the  very  means  to  which  the  creditor  looked 
for  payment,  and  gave  the  debtor  the  credit 
which  enabled  him  to  create  the  debt;  and  it 
would  be  nnjnat  to  the  creditor  to  allow  the 
debtor,  by  thus  investing  in  a  homestead,  the 
means  on  the  faith  of  which  he  obtained  credit 
to  defeat  the  collection  of  the  debt.  But,  when 
the  debtor  derives  title  to  the  homestead  by 
descent,  no  injury  is  done  to  the  creditor  in 
exempting  the  homestead  so  acquired.  The 
means  upon  the  faith  of  which  he  gave  credit 
have  not  been  diverted,  and  the  case  does  not, 
therefore,  come  within  the  reason  of  the  stat- 
ute, and  the  rule  that  a  case  not  coming  within 
the  reason  of  a  remedial  statute  is  not  af- 
fected by  it  applies." 

[9]  We  are  convinced  that  the  facta  of  this 
case,  whidi  are  admitted  by  the  demurrer, 
bring  It  strictly  within  the  principle  of  the 
cases  referred  to,  and  that  Mrs.  Moody  man- 
ifested her  right  to  the  homestead  exemption 
as  against  plaintiff's  debt,  although  It  was 
created  before  the  acquisition  of  defendant's 
homestead.  The  exemption  laws  of  Ken- 
tucky, being  a  part  of  the  remedy  (Barker  v. 
Brown,  33  S.  W.  833,  17  Ky.  Law  Rep. 
1172,  and  Minor  on  Conflict  of  Laws,  f  209), 
will  be  enforced  here  under  the  rules  hereto- 
fore referred  to. 

The  court  therefore  erred  In  sustaining  the 
demurrer  to  that  portion  of  the  answer  rely- 
ing upon  the  homestead  exemption,  and  the 
judgment  is  reversed,  with  directions  to  over- 
rule the  demurrer  to  that  part  of  the  answer, 
and  to  proceed  in  accordance  with  this  opin- 
ion. 


MIDKIFF  et  al.  v.  CARTER  at  «l. 

(Court  of  Appeals  of  Kentucky.    May  28, 
1920.) 

1.  Drains  $=360— Establishment  of  drainage 
district  does  not  preclude  assertion  of  dam- 
age to  land  outside  Its  area. 

A  judgment  establishing  a  drainage  area  or 
district  will  in  no  wise  bar  or  estop  persons 
whose  lands  lie  without  the  district,  and  who 
were  refused  permission  to  become  parties  from 
asserting  injury  to  their  lands  as  the  result 
of  the  establishment  of  the  district. 

2.  Drains  <g=>  14(1)— Persons  whose  lands  lay 
outside  of  drainage  area  are  not  entitled  to 
become  parties  to  proceedings. 

As  Acts  1912,  c.  132,  §  4  (Ky.  St.  1915,  { 
2380,  subsec.  4),  provides  that  if  a  petition 
for  a  ditch  he  not  dismissed  process  shall  is- 
sue against  the  landowners  named  in  the  peti- 
tion  and   viewers'   report,   landowners   whose 


premises  were  outaide.  the  proposed  drainage 
district  are  not,  though  they  asserted  that  its 
establishment  would  injure  their  property,  en- 
titled to  become  parties,  for  the  establishment 
of  the  ditch  would  not  prevent  them  from  re* 
covering  such  damages.     - 

3.  Drains  «=si4(3)— On  appeal  from  county 
court.  Issues  should  be  oonflned  to  those 
raised  therein. 

As  Drainage  Act  of  1912,  under  which  it 
was  proposed  to  organize  a  district,  provides 
in  section  6  that  the  issues  shall  be  confined 
on  reaching  the  circuit  court  to  those  raised 
■in  the  lower  court,  landowners  not  parties  to 
the  proceedings  in  the  county  court,  and  whose 
premises  lay  outside  the  drainage  district,  are 
not  entitled  to  come  in  and  file  objections  on 
the  ground  that  the  establishment  of  the  ditch 
would  injure  their  property. 

4.  Evidenoe  <S=»53S— Opinion  as  to  Injury  which 
might  result  from  drainage  district  oan  be 
given  only  by  qHalHIed  person. 

Only  qualified  persons  can  give  opinion  tes- 
timony as  to  the  practicability  of  constructing 
a  drainage  ditch,  and  as  to  whether,  if  es- 
tablished, it  would  be  beneficial  to  public  health , 
and  conducive  to  general  welfare,  and  other 
witnesses  may  merely  testify  to  the  facts. 

5.  Appeal  and  error  «=3|  026— Only  -those  ar« 
rors  which  Injuriously  affeot  party's  rights 
are  ground  for  reversal. 

Only  those  errors  which  injuriously  afEect  a 
party's  rights  are  ground  for  reversal. 

6.  Trial  <e=»296( I )— Deficiency  In  one  Instruc- 
tion may  be  cured  by  subsequent  instruction. 

l^ough  the  first  instruction  was  insnffi- 
dent,  standing  alone,  yet,  where  the  second 
referred  back  to  and  made  the  first  instruc- 
tion part  of  it,  and  the  two,  taken  together, 
properly  submitted  the  issues,  the  insufficiency 
of  the  first  is  no  ground  for  objection. 

7.  Drains  «=>I4(3)— Objectors  to  establish- 
ment of  drainage  district  have  burden  of 
proof,  viewers'  approval  malting  out  prima 
facie  case. 

The  viewers'  report,  recommending  the  es- 
tablishment of  a  drainage  ditch,  makes  out  a 
prima  facie  case,  under  Acts  1918,  c.  64  (Ky. 
St.  Supp.  1918,  f  2380b9),  for  peUtioners,  and 
the  exceptors  have  the  burden  of  proof,  so  the 
exceptors,  having  accepted  such  burden  without 
complaint,  cannot  complain. 

Appeal  from  Circuit  Court,  Ohio  County 

Petition  by  Finley  Carter  and  others  for 
the  establishment  of  a  drainage  district,  be- 
gun in  county  court  and  appealed  to  the  cir- 
cuit court.  From  a  judgment  In  favor  of 
petitioners,  which  also  denied  the  petition  of 
J.  J.  Midkiff  and  others,  who  sought  to  in- 
tervene, J.  J.  Midkiff  and  others  appeal.  Af- 
firmed. 

J.  S.  Glenn  and  Barnes  ft  Smith,  all  of 
Hartford,  for  appellants. 

Heavrln  &  Martin  and  Woodward  &  Kirk, 
all  of  Hartford,  for  appellees. 


4s»For  other  cases  lea  same  topic  and  KBY-NUMBER  in  all  Ker-Numbered  Dlgesti  and  Indezaa 
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QtJIN,  J.  In  June,  191S,  appellee  Carter 
and  others  i>etltioned  the  county  court  for  the 
establishment  of  a  public  drainage  ditch  or 
drain.  Upon  a  trial  of  said  proceedings  In 
the  county  court  there  was  a  Judgment  ad- 
verse to  the  establishment  of  the  ditch,  and 
a  like  result  followed  a  trial  in  the  circuit 
court  Petitioners  appealed  to  this  court, 
and  In  an  opinion  reported  in  179  Ky.  164, 
200  S.  W.  389,  Carter  et  «1.  v.  Griffith  et  aL, 
the  judgment  of  the  lower  court  was  reversed 
because  of  erroneous  instructions  and  the  ad- 
mission and  rejection  of  testimony. 

After  the  mandate  of  reversal  was  filed  In 
the'  court  below,  the  case  was  assigned  to 
the  September,  191S,  term  for  trial,  and  dur- 
ing said  term  f.  3.  MldkUr  and  18  others, 
in  two  separate  pleadings,  petitioned  the 
coort  to  be  made  parties  defendant  to  the 
proceedings.  It  was  alleged  that  they  (Mid- 
klff  and  others,  hereinafter  referred  to.  as 
petitioners)  owned  land  bordering  on  the 
banks  of  Panther  creek,  and  below  the  mouth 
of  the  proposed  Improvement,  and  that  their 
lands  would  be  materially  afTected  and  in- 
jured by  the  establishment  of  said  ditch.  It 
was  further  alleged  that  water  flowing  Into 
the  ditch  would  be  collected  In  greater  quan- 
tity and  reach  the  channel  of  the  creek  In  a 
much  shorter  period  of  time,  thereby  causing 
the  banlts  of  Panther  creek  to  overflow  and 
be  discharged  on  petitioners'  lands,  wash  the 
soil  therefrom,  deposit  sand  and  other  debris 
thereon,  destroy  their  crops,  and  otherwise 
injure  their  land. 

The  petitions  were  ordered  filed,  but  later, 
on  motion  of  appellees,  they  were  stricken 
from  the  record.  The  case  was  heard  on 
exceptions  filed  by  the  remaining  appellants, 
and  from  a  verdict  favorable  to  the  estab- 
lishment of  the  ditch  the  exceptors  and  peti- 
tioners have  appealed.  A  reversal  is  asked 
on  three  grounds.  These  we  will  discuss  In 
the  order  named: 

[1,2]  1.  Alleged  error  In  refusing  to  per- 
mit' MidkUr  and  others  to  be  made  parties. 

This  proceeding  had  been  pending  for  some- 
thing over  five  years  at  the  time  these  peti- 
tions were  filed.  In  the  petition  seeking  the 
organization  of  the  drainage  district  and  the 
establishment  of  the  ditch,  some  of  the  petl- 
tianers  were  named  as  persons  whose  land 
would  be  affected  by  the  Improvement  The 
viewers,  however,  did  not  repiwt  favorably 
upon  the  ditch  as  proposed  by  appellees. 
Had  the  viewers  followed  the  route  outlined 
in  the  petition,  the  lands  of  many  of  the  i)eti- 
ttoners  would  have  been  Included;  but  tjiey 
reported  In  favor  of  a  more  restricted  dis- 
trict than  that  sought,  thns  eliminating  the 
land  of  some  of  the  petitioners. 

Summons  was  Issued  only  against  those  In- 
dlnded  in  the  viewer's  report  and  this  is  as- 
signed as  error.  These  proceedings  were  in- 
stituted under  Acts  1912,  c.  132  (Ky.  Stats. 
1915,  §  2380),  in  the  fourth  section  of  whidi 
It  Is  provided  that;  U  the  petition  tor  the 
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ditch  be  not  dismissed,  process  shall  issue 
against  the  landowners  named  in  the  peHti<»i 
and  in  the  viewer's  report.  This,  it  seems, 
was  done.  Xo  process  was  Issued  against 
any  one  whose  land  was  not  lucludod  in  the 
viewers'  report.  It  Is  said  that  though  peti- 
tioners were  not  included  in  the  district  as 
recommended  by  the  viewers,  inasmuch  as 
their  lands  are  immediately  below  the  mouth 
of  the  proposed  ditch,  they  will  be  damaged 
for  the  reasons  heretofore  given,  and  hence 
were  necessary  parties. '  The  statute  supra 
provides  that  after  notice  to  all  persons 
whose  lands  are  shown  to  be  affected  by  the 
proposed  improvement,  the  action  on  the 
viewers'  preliminary  report  shall  stand  for 
exceptions  as  to  each  and  every  party 
brought  before  the  court  at  the  next  regular 
term  of  the  county  court  after  process  shall 
have  been  executed  for  the  requisite  time. 
It  was  the  evident  intuition  of  the  lawmakers 
to  limit  the  inquiry  and  the  right  to  file  ex- 
ceptions to  those  Included  in  the  viewers' 
report 

The  effect  of  the  proposed  ditch  upon  those 
owning  land  below  the  mouth  thereof  is  prob- 
lematical, and  If  damage  results  from  the 
construction  of  said  ditch  the  failure  to  make 
petitioners  parties  would  in  no  wise  bar  or 
estop  them  from  the  prosecution  of  any  ao- 
tion  available  to  them.  The  statute  was  not 
intended,  nor  will  it  be  construed,  as  depriv- 
ing petitioners  of  any  rights  or  remedies  to 
which  they  were  entlUed.  Williams  v.  Wed- 
ding, 1C5  Ky.  861,  176  S.  W.  1176.  Petition- 
ers were  not  assessed  for  any  portion  of  the 
Improvement  They  are  not  within  the  drain- 
age area  or  district  as  approved  by  the  view- 
ers; therefore  the  court  was  not  compelled 
to  permit  them  to  be  made  parties.  19  C.  J. 
940.  In  Latham  v.  Chicago,  B.  ft  Q.  R.  Co., 
100  Neb.  173,  158  N.  W.  928,  construhig  a 
statute  similar  to  our^  the  court  says: 

"The  statute  does  not  contemplate  that  the 
question  of  the  rights  and  liabilities  of  the 
district  to  third  persons  shall  be  determined  in 
such  proceeding.  It  is  not  intended  that  land- 
owners without  the  district,  who  will  not  be 
assessed  for  the  coat  of  the  improvements, 
shall  prevent  the  organization  of  a  drainage  dis- 
trict by  landowners  consenting  to  be  asseBsed 
for  the  cost  of  the  improvements." 

In  said  opinion  it  was  also  held  that  the 
Drainage  Act  did  not  contemplate  that  the 
question  of  damages  raised  by  third  persons 
would  be  decided  at  the  hearing  upon  the 
application  for  the  formation  of  a  district 

[3]  Then,  too,  the  petitioners  raised  an  Is- 
sue not  before  the  county  court,  a  proceeding 
prohibited  by  statute.  In  subsection  6  of  the 
Drainage  Act  of  1912,  it  Is  provided: 

"Said  proceeding  shall  be  docketed  and  tried 
In  the  circuit  court,  as  other  civil  cases  are 
tried,  except  that  the  issues  shall  be  confined 
to  those  raised  in  the  lower  court,  and  no  new 
issues  not  so  raised  shall  be  considered,  and  no 
summons  need  issue  on  the  appeal." 
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While  not  necessary  parties.  It  would  not 
have  been  Improper,  had  the  court,  upon  mo- 
tion reasonably  made,  permitted  petitioners 
to  be  made  parties;  but  the  petitions  were 
not  tendered  until  more  tban  five  years  after 
the  proceedings  were  instituted.  To  permit 
I)etltioners  at  so  late  a  date  to  file  these  plead- 
ings might  lead  to  almost  endless  delay  and 
defeat  the  construction  of  the  ditch.  If  ac- 
corded the  relief  sought,  what  would  prevent 
other  landowners  bordering  on  Panther  creek, 
further  distant  from  the  mouth  of  the  ditch, 
from  later  coming  in,  asking  leave  to  be  made 
parties,  and  to  file  exceptions?  Then,  per- 
haps, after  these  had  been  disposed  of,  others 
would  ipake  a  like  request,  and  so  on  ad  in- 
finitum. We  do  not  think  It  was  ever  con- 
templated tiiat  persons  below  or  outside  of 
the  proposed  district  should  be  made  parties 
to  the  proceedings. 

[4]  2.  It  is  urged  the  court  erred  in  the  ad- 
mission and  rejection  of  evidence;  Because 
of  the  conclusion  above  reached,  it  follows  the 
court  did  not  err  in  refusing  to  allow  appel- 
lants to  Introduce  evidence  as  to  the  effect 
of  the  proposed  improvements  on  the  lands 
below   the  mouth   of  the  ditch. 

It  Is  complained  the  court  refused  to  per- 
mit four  witnesses,  "after  they  had  testified 
to  facts,"  using  the  language  of  appellants' 
brief,  to  testify  that  it  was  not  practicable 
to  construct  the  proposed  ditch.  This  very 
point  was  decided  in  the  first  opinion,  where- 
in, referring  to  certain  witnesses,  it  is  «aid: 

"It  was  error  to  permit  Dr.  Carter  and  Sam 
Neal,  who  bad  not  qualified  as  experts  by  show- 
ing any  scientific  or  practical  knowledge  on 
the  subject,  to  give  it  as  tlieir  opinion  that  it 
was  not  practicable  to  drain  the  proposed  dis- 
trict by  a  poblic  ditch.  They  should  have  been 
permitted  to  testify  only  to  the  facts,  thus 
leaving  to  the  jury  the  right  to  draw  its  own 
deduction  from  the  facts  so  stated  and  the 
other  evidence  in  the  case." 

The  same  rule  is  applicable  to  the  testi- 
mony of  certain  witnesses  as  to  whether  in 
tlieir  opinion  the  establishment  of  the  im- 
provement would  be  beneficial  to  the  gen- 
eral health  or  conducive  to  the  general  wel- 
fare. They  were  permitted  to  state  the  facts, 
as  conceded  in  counsel's  brief;  further  than 
this  they  were  not  qualified  to  testify.  The 
testimony  on  the  two  trials  Is  substantially 
the  same. 

The  ditch  involved  in  the  present  proceed- 
ing is  Icnown  as  the  "Finley-Carter  ditch," 
and  parallels  the  "Rhodes  ditch"  in  the  Pan- 
ther creek  valley.  It  Is  claimed  witnesses 
for  appellee  were  allowed  to  testify  as  to  the 
advantages  accruing  from  the  construction  of 
the  Rhodes  ditch,  but  that  appetlants'  wit- 
nesses were  denied  the  right  to  testify  as 
to  the  disadvantages  resulting  therefrom. 
\S'e  have  examined  the  evidence  in  this  con- 
npction  and  we  fail  to  find  wherein  the  court 
has  ruled  prejudicially  to  appellants.  It  Is 
tnie  the  court  sustained  appellees'  objection 
to  certain  questions  propounded  appellants' 


witnesses,  but  much  evidence  relating  to  the 
efTect  of  the  Rhodes  ditch  was  admitted.  On 
the  other  hand,  appellants'  objections  to  sim- 
ilar questions  propounded  appellees'  witness- 
es were  sustained.  Altogether  it  seems  the 
advantage  in  this  respect  is  With  appellants. 

{t]  It  is  but  natural,  In  a  trial  like  this, 
with  so  many  witnesses  before  the  court,  and 
so  many  questions  of  law  and  practice  rals; 
ed,  that  the  court  might  err  at  times  in  pass^ 
Ing  upon  the  competency  and  incompetency 
of  testimony.  There  are  few  contested  cases 
where  the  record  is  free  from  e^ror.  Th« 
question  is  whether  the  ruling  was  prejudi- 
cial.   We  find  no  sucb  errors  in  the  record. 

Refusal  of  the  court  to  permit  Dr.  Harnett 
to  answer  a  hypothetical  question  is  likewise 
nrged  as  error ;  but  the  question,  covering,  as 
it  does,  three  pages  of  the  transcript,  is  much 
involved,  and  is  one  that  should  more  proper- 
ly have  been  addressed  to  an  engineer.  The 
ruling  of  the  court  in  refuamg  to  permit  the 
witness  to  answer  was  not  error. 

[I]  3.  It  Is  said  the  court  erroneously  In- 
structed the  Jury.  No  useful  purpose  would 
be  served  in  copying  these  instructions  into 
the  opinion.  Standing  alone,  the  first  in- 
struction did  not  properly  submit  the  case 
to  the  Jury;  but  its  insufiiciency  was  cured 
by  the  second  instruction,  Iwhich  referred 
badk  to  and  made  the  first  Instruction  a  part 
of  the  second,  the  same  as  if  copied  therein, 
and,  taking  the  two  as  one  instruction,  as 
must  be  done,  imder  the  wording  of  the  sec- 
ond instruction,  they  properly  submitted  the 
Issue  to  the  Jury.  Certainly  appellants  have 
no  cause  to  complain  thereof.  The  third  was 
but  the  converse  of  the  second  instruction. 
The  fourth  instruction  giv«i  was  tendered 
by  app^ants.  Appellants  were  not  entitled 
to  have  other  tendered  instructions  given. 

[7]  It  is  also  nrged  in  the  brief  that  the 
court  erred  in  holding  that  the  burden  of 
proof  was  with  appellants.  Appellants,  with- 
out objection.  Introduced  their  evidence  first, 
whidi  gave  them  the  concluding  argument. 
There  was  no  objection  on  their  part  to  thus 
assuming  the  burden,  nor  was  this  alleged 
error  made  a  ground  for  a  new  trial.  The 
aforesaid  statute  provides  that,  if  the  report 
shows  the  proposed  improvement  is  not  prac- 
ticable, or  wlU  not  benefit  the  public  health, 
or  any  public  highway,  or  be  conducive  to 
the  community's  general  welfare,  the  peti- 
tion for  the  ditch  shall  be  dismissed.  If  a 
contrary  condition  is  shown,  the  proceeding 
shall  be  continued  for  process  and  for  fur- 
ther orders.  The  burden  was  on  the  excep- 
tors, as  the  viewers'  report  makes  out  a 
prima  facie  case  for  the  appellants.  Katter^ 
henry  v.  Arensman,  183  Ind.  347,  106  N.  B. 
101;  Mapel  v.  Oalhoun  County,  178  Iowa,  981, 
162  N.  W.  198;  Hall  v.  Polk,  181  Iowa,  828, 
166  N.  W.  119.  It  1«  so  provided  in  the  1918 
act    3  Ky.  Stats.  {  238Ub9. 

Finding  no  grounds  Justifying  a  leversal, 
the  Judgment  la  affirmed. 
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ADAMS  Ct  al.  T.  HORN  et  al. 


(Coork  of  App«alt  of  Eentuckr-    May  28t 
1920.) 

1.  Drains  «s>l4(3)— Where  evidence  to  sup- 
port statatory  reqnlremeats  for  a  ditoh  Is 
eoatradicted,  the  question  is  for. the  Jury. 

Where  the  evidence  in  anpport  ot  the  atat- 
ntor;  reqnirementa  for  a  proposed  drainage 
ditch  was  contradicted,  the  question  is  for  the 
jury,  and  a  peremptory  instruction  in  favor  of 
the  impTorement  is  erroneous. 

2.  Drains  «=9 14(2)— Petition  for  a  drainage 
district,  filed  nnder  the  aot  of  1912,  need  not 
be  signed  by  25  per  cent,  of  owners,  as  re- 
qslrsd  by  ameadaienL 

A  petition  to  establish  a  arainace  district, 
filed  onder  Acta  1012,  e.  182,  need  not  be  sign- 
ed by  25  per  cent,  of  the  landowners,  as  re- 
quired by  the  amendment  of  1918  (Ky.  St- 
Sapp.  1918,  §  2380—19)  because  the  amend- 
meiit  expressly  validates  all  prior  proceedings 
had  nnder  the  act. 

3.  Drains  <8=s>l4(3)— On  appeal  to  the  olrovlt 
eeart,  amended  exoeptlona  to  establishment 
of  distrlet  pertaining  to  Issno  raised  below 
■ay  bo  filed. 

While  the  Drainage  Act  of  1912  providea 
that  on  appc«l  to  the  drcnit  court  the  issue 
shall  be  heard  de  novo,  but  shall  be  confined 
to  those  raised  in  the  lower  court,  exceptors 
to  the  eBtablishment  of  a  drainage  district  may 
file  amended  exceptiona  pertaining  to  the  same 
subjects  raised  below,  and  so  the  amended  ex- 
ceptions, merely  diminishing  the  territory 
sought  to  be  excluded,  were  Improperly  re- 
jected. 

Appeal  from  Circuit  Court,  Daviess  Connty. 

Petition  by  J.  B.  Horn  for  the  estaWIshmenf 
of  a  drainage  district,  opposed  by  B.  N.  Adams 
and  others.  The  proceeding  was  begun  in  the 
county  court,  and  ap4;>ealed  to  the  circuit 
court.  From  a  jadgment  in  favor  of  the  Im- 
provemeat,  the  exceptors  appeal.  Beversed 
for  fnrtber  proceedings. 

And  &  Hlgdon  and  T.  F.  Blrkbead,  all  of 
Owensboro,  for  aiipellants. 

J.  R.  Hays  and  R.  MUIer  Holland,  both  of 
Owensboro,  for  appellees. 

QTTIN,  J.  •  This  Is  an  action  under  the 
Drainage  Act  of  1912  (Ky.  Stats.  [Ed.  1915] 
t  2380),  instltnted  by  appellee^  Horn,  and 
others  for  tbe  establishment  of  a  drain- 
age ditch  for  the  Improvement  of  what  Is 
known  as  Bnmetfs  creek,  a  tributary  of 
Panther  creeic.  Viewers  were  appointed, 
made  thetr  report,  exertions  were  filed,  and 
a  trial  had.  During  the  trial  In  the  county 
court  exceptors  tendered  amended  exceptions 
raising  the  question  as  to  the  right  to  estab- 
lish a  separate  drainage  district  within  the 
district  already  established.  The  court  refus- 
ed to  allow  said  exceptions  to  be  flledi  and 
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peremptorily  instructed  the  Jury  to  find  in 
favor  of  the  construction  of  the  ditch.  An 
appeal  was  taken  to  the  circuit  court,  which 
ordered  the  exceptions  filed,  and  the  petition 
was  dismissed.  The  circuit  court  was  revers- 
ed in  an  opinion  reported  in  184  Ky.  424,  212 
S.  W.  108,  Horn  t.  Adams  et  al.;  the  only 
question  on  that  appeal  being  whetlier  a 
drainage  district  could  be  organized  within 
the  limits  of  an  established  district  This 
court  held  that  such  could  be  done.  After 
the  return  of  the  case  to  the  drcnit  court, 
and  before  trial,  further  amended  exceptiona 
were  tendered;  but  the  circuit  court  refused 
to  allow  these  to  be  filed.  There  was  a 
verdict  at  the  hands  of  a  jury  In  fSvor  -of 
petitioners,  and  this  appeal  is  to  rererse  that 
Judgment.   , 

[1]  The  court  In  Its  first  instruction  peremp- 
torily told  the  Jury  to  find  In  favor  of  the 
Improvement.  This  was  error.  Many  wit- 
nesses were  Introduced  by  the  respective 
parties.  Those  testifying  for  the  petitioners 
set  forth  the  Insufficient  drainage  In  the 
vicinity,  and  the  benefits  that  would  accrue 
from  the  construction  of  the  ditch,  as  well  as 
its  needs,  Its  practicability,  propriety,  and 
other  statutory  requirements.  This  evidence 
was  contradicted  by  witnesses  Introduced  by 
the  exceptors;  thus  the  question  was  for  the 
Jnrjr. 

It  Is  provided  in  subsection  S,  Ely.  Stats. 
I  2380  (Ed.  of  1915),  that  the  viewers  shall 
report  whether  the  proposed  Improvement  itf 
practicable  and  the  route  the  proper  one; 
whetheH  it  will  benefit  the  public  health, 
comfort,  or  convenience,  or  any  public  high- 
way, or  be  conducive  to  the  general  welfare 
of  the  community;  the  accruing  benefits  to  the 
lands,  and  whether  the  lands  affected  are  In- 
cluded In  the  proposed  district  It  Is  also 
provided: 

"If  the  board  of  viewers  shall  find  the  Im- 
provement practicable,  but  the  route  named  In 
the  petition  improper  or  impracticable,  they 
may  so  state,  showing  therein  the  proper  and 
practicable  route,"  and  "if  the  viewers  report 
that  the  improvement  is  practicable,  and  will 
benefit  the  public  health  or  any  highway,  or 
will  be  conducive  to  the  general  welfare  of  the 
community  affected,  then  the  proceeding  shall 
be  continued,  for  process  and  for  further  or- 
ders." 

The  practicability  and  prt^rlety  of  the  route 
selected,  as  well  as  the  needs  or  accruing 
benefits,  were  not  submitted  to  the  Jury.  In 
instruction  No.  2  the  Jury  was  told  to  find 
against  the  exceptors,  unless  they  believed 
their  land  would  not  be  benefited  by  the 
proposed  improvement,  in  which  event  the 
Jury  should  find  in  favor  of  any  exceptors 
not  deriving  benefits  from  the  improvranents 
against  the  other.-  This  was  the  only  question 
submitted  to  the  Jury. 

Instruction  No.  3  tendered  by  appellant  is 
not  complained  of.    The  substance  of  Instruo- 
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tlona  B  and  C,  tendered  by  appellant,  was 
included  In  instruction  No.  a  given  by  the 
court.  Appellant  was  not  entitled  to  have 
instruction  D  given  to  tbe  Jury  but  the  theory 
sought  to  l>e  included  therein  should  be  em- 
bodied in  an  instruction  given  upon  tbe  next 
trial. 

[2]  There  was  no  foundation  for  instruction 
E.  In  this  Instruction  it  was  sought  to  bare 
the  Jury  told  that  it  was  necessary  that  25 
per  cent,  of  the  landowners  petitioned  for  the 
ditch.  It  is  true  by  an  amendment  of  March, 
1918  (Acts  1918,  c.  114)  It  Is  provided  that  a 
petition  for  a  ditch  shall  be  signed  by  not  less 
than  25  per  cent  of  tbe  landowners  In  a 
proposed  district;  but  by  a  later  section  of  the 
amendatory  act  it  is  expressly  provided 
that— 

"All  proceedings  heretofore  had  under  the 
act,  and  all  steps  talcen  to  organize  districts 
thereunder,  and  all  districts  heretofore  organ- 
ized, all  asseBsments  heretofore  made,  all  con- 
tracts heretofore  entered  into,  and  all  bonds 
heretofore  issued,  or  ordered  or  diriected  by 
the  board  of  drainage  commissioners  to  be  is- 
sued under  the  said  act  are  hereby  validated  and 
made  valid;  and  all  such  districts  heret(^ore 
organized  are  declared  to  be  valid  and  existing 
districts,  and  all  acts  and  proceedings  hereto- 
fore done,  had  and  performed  by  each  of  said 
districts  and  the  board  of  drainage  commis- 
sioners acting  for  them,  and  for  each  of  them, 
and  all  acts  of  the  viewers  SLUd  of  the  board 
of  drainage  commissioners  and  of  the  court 
in  respect  thereto,  are  hereby  declared  to  t>e 
legal  and  valid  in  all  respects."  Ky.  St.  Sapp. 
1918,  {  2380-49. 

Thus  tbe  court  did  not  »r  In  refusing  to 
give  instruction  E. 

[3]  It  is  provided  by  statute  that  trials  in 
the  circuit  court  shall  be  de  novo,  and  the 
cases  shall  be  tried  and  dociteted  as  other 
cases  are  tried;  that  the  issues  shall  be  con- 
fined to  those  raised  in  the  lower  court,  no 
nev>  issues  shall  be  considered.  This  lan- 
guage of  the  statute  is  cited  in  support  of  the 
court's  refusal  to  permit  exceptors  to  file 
amended  exceptions  upon  the  return  of  the 
case  to  the  circuit  court.  Tlie  tendered 
amendments  did  not  raise  new  Issues,  but  per- 
tained to  issues  raised  by  the  original  excep- 
tions filed  in  the  county  court.  In  the 
original  exceptions  objections  were  made  to 
the  inclusion  in  the  drainage  district  of  any 
land  north  of  the  Leltchfleld  public  road.  By 
the  amendment  the  territory  sought  to  be 
excluded,  instead  of  being  enlarged,  was 
diminished,  and  the  exceptions  limited  to  so 
much  of  the  territory  as  was  situated  more 
than  SO  yards  north  of  said  Leltchfleld  public 
road.  The  court  should  have  permitted  tbe 
amended  exceptions  to  be  filed. 

In  MidkifT  et  al.  v.  Carter  et  al.  (this  day 
decided)  188  Ky.  8.TO,  222  S.  W.  92,  which  was 
an  appeal  from  tbe  same  Judicial  district  as 
the  present  case,  we  approved  as  substantially 


correct  the  Instructions  given  by  the  lower 
court.  These  instructions  might  be  followed 
on  the  next  trial  in  so  far  as  applicable  to 
the  facts  of  this  case. 

For  the  reasons  given,  the  Judgment  wlU  be 
reversed,  for  further  proceedings  consistent 
herewith. 


MILLER  et  ux.  v.  COMMONWEALTH. 
(CTonrt  of  Appeals  of  Kentucky.    Jane  8, 1920.) 

1.  Criminal  law  «s>ll59(3)-rVerdlot  •■  oca* 
flioting  avldenoe  will  not  be  set  aside  on  ap- 
peal. 

A  verdict  on  conflicting  evidence  will  not  be 
set  aside  upon  appeal  on  the  ground  of  insuffi- 
ciency of  the  eridence,  thongh  testimony  of 
numerous  witnesses  was  made  incredible. 

2.  Hemlclde  «=>300(3)  —  Danger  should  be 
submitted  from  standpoint  of  defendants  re- 
lying on  self-defense. 

An  instruction  on  tbe  subject  of  self-de- 
fense is  erroneous,  where  it  leaves  to  the  Jury 
the  question  whether  defendants  were  in  dan- 
ger of  death  or  great  harm  was  likely,  and  the 
question  which  should  be  submitted  is  whether 
defendants  believed,  or  liad  reasonable  grounds 
to  believe,  that  they  were  in  danger. 

3.  Criminal  law  «=>823(6)— Error  In  Instmo- 
tioas  on  self-defense  oursd  by  other  Instrno- 
tlons. 

Error  in  an  instruction  on  self-defense, 
wliich  submitted  to  tbe  Jury  the  question  wheth- 
er defendants  were  in  peril  instead  of  whetlier 
they  believed  or  had  reasonable  grounds  to  be- 
lieve that  they  were  in  peril,  was  harmless 
where  other  instructions  clearly  presented  the 
correct  rule. 

4.  Horoldde  «=3300(2)— Instniotlon  that  de- 
fendants oonld  not  use  more  foroe  than  ae- 
tually   necessary  not  objoctionaklew 

An  instruction  in  a  homicide  case  that  de- 
fendants had  no  right  to  use  "more  force  than 
was  actually  necessary"  or  reasonably  ap- 
peared to  be  necessary  to  repel  deceased's  as- 
sault held  not  objectionable  in  tbe  use  of  the 
quoted  words. 

5.  Homicide  «=>i23— A  person  oannot  kill  be- 
cause another  Is  forcing  a  trespass  upon  his 
premises. 

A  person  cannot  kill  one  for<dbly  trespass- 
ing on  his  premises,  and,  though  one  of  the 
defendants  testified  that  she  shot  deceased 
when  he  attempted  to  force  an  entrance  into 
her  house,  it  was  not  error  for  the  court  to 
refuse  an  instruction  that  she  had  tbe  right  to 
kill  to  protect  her  home  from  such  attack. 

6.  Witnesses  €=3246(1,  5)— A  Juror  may  cause 
a  witness  to  be  recalled  to  propound  proper 
question  to  biffl. 

Any  member  of  the  jury  has  the  right,  dur- 
ing the  examination  of  a  witness,  to  ask  any 
competent,  pertinent  question,  and,  after  the 
jury  has  retired,  jurors  have  the  right  to  re- 
turn to  the  courtroom  and  ask  that  a  witness. 
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who  has  testified,  be  recalled  U  he  ia  present  or 
ao  convement  as  to  be  quickly  secured,  and  io 
the  presence  of  the  parties  and  their  attorneys 
ask  proper  questions. 

7.  Criminal  law  <s=>689— Witnesses  €=>246(5) 
Recalling  a  witness  for  examination  by  Ju- 
ror after  submission  held  not  reversible  er- 
ror. 

In  a  homicide  case  it  was  not  error  for  the 
court,  after  submission  of  the  case,  at  the 
request  of  a  juror  to  recall  a  witness  whose  son 
had  also  be'en  indicted  and  allow  the  juror  to 
examine  her  ae  to  whether  she  received  thr^ts 
that  her  son  would  be  sent  to  the  penitentiary 
ujiless  she  produced  evidence  against  one  of  the 
defendants;  it  being  the  theory  of  the  defense 
that  the  principal  witness  against  him,  who  was 
a  sister  of  the  one  indicted,  was  coerced. 

Appeal  from  Circuit  Court,  Perry  County. 

Allen  Miller  and  wife  were  convicted  of 
manslaughter,  and  they  appeal.    Affirmed. 

Hogg  &  Johnson  and  F.  J.  Bversole,  all  of 
Hazard,  for  appellants. 

Cbas.  I.  Dawson,  Atty.  Gen.,  and  Thomas 
B.  McGregor,  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. 

CABBOUi,  O.  J.  The  appellants,  Allen 
Miller  and  Delilah  Miller,  under  an  indict- 
ment charging  them  with  the  murder  of  Sam 
Combs,  were  found  guilty  of  manslaughter 
and  the  punishment  of  each  assessed  at  a 
term  in  the  penitentiary  for  21  years. 

[)]  The  evidence  in  the  record  leaTes  in 
considerable  doubt  the  circumstances  sur- 
rounding the  death  of  Combs,  who  one  eve- 
ning after  supper  left  his  home  and  the  next 
morning  was  found  dead  at  the  house  of  the 
Millers,  who  are  husb^ind  and  wife.  The 
only  person  who  testified  as  to  the  manner 
In  which  Combs  came  to  bis  death  was  Deli- 
lah Miller,  and  she  said:  That  Sam  Combs, 
who  lived  in  the  same  neighborhood,  was 
well  known  to  her.  That  on  the  night  be 
was  lilUed  she  and  a  little  girl  about  six 
years  old  were  occupying  alone  the  cabin  in 
which  she  and  her  husband  lived.  That  her 
husband  about  3  or  4  o'clock  on  the  after- 
noon of  that  day  went  to  the  house  of  his 
brother,  John  Miller,  where  he  stayed  all 
night,  leaving  no  person  at  his  home  except 
bers^  and  the  little  girl.  That  she  was 
awakened  about  2  or  3  o'clock  In  the  morn- 
ing by  a  "ponnding"  on  the  door  of  the  room 
in  wlilch  she  and  the  child  were  sleeping. 
That  she  did  not  know  who  it  was  until  she 
asked,    and    the    person    said:    "  'Bad    Sam 

Combs,  by  God,  the  worst  God  d s of 

a  b ever  seed  this  place,'  and  I  says  'Get 

away  from  here;  you  have  no  business 
here,'  and  be  says,  'By  G — d,  I  make  busi- 
ness wbererer  I  go,'  and  be  pounded  on  the 
door,  and  I  got  up  and  got  the  gun  and  held 
the  gun  in  my  hand,  and  the  door  flew  open. 


and  I.  beard  something  burst  In  the  floor, 
and,  as  quick  as  I  discovered  him,  I  shot^ 
and  I  dropped  the  gun  down  on  the  bed  and 
grabbed  the  little  girl  up  and  went  out  the 
door  barefooted  and  in  my  nigbtclothes,  as 
quick  as  I  could  get  out,  and  went  down  to 
Sallle  MiUer's." 

She  further  said  that  be  prized  the  door 
open,  and  while  there  was  no  light  or  fire  in 
tlie  room,  there  was  enough  light  from  the 
door  and  window  to  enable  her  to  discover 
that  it  was  a  man,  but  she  only  knew  who  it 
was  from  what  be  said ;  that  as  soon  as  he 
came  in  the  door  she  shot  as  quick  as  she 
could  with  a  ringle-barrel  sbotgon. 

This  is  all  the  evidence  as  to  the  circum- 
stances surrounding  the  deatb  of  Combs,  nor 
does  the  record  disclose  \vhy  or  how  be 
happened  to  be  »t  the  house  of  Miller  at  the 
time  he  was  killed.  The  fact  ia  that  the  evi- 
dence is  so  confusing  and  contradictory  as  to 
leave  involved  in  doubt  every  material  tact 
connected  with  the  case,  except  that  Sam 
Combs  was  shot  and  killed  ^nrtng  the  night 
at  the  bouse  of  Miller. 

Allen  Miller  testified  that  he  was  not  at 
borne  during  the  night  and  did  not .  Imow 
anything  alwnt  the  tragedy  until  late  the 
next  morning,  when  be  was  told  what  hap- 
pened by  some  people  that  he  met. 

Nancy  Miller,  a  girl  about  14  years  old  and 
a  niece  of  Allen  Miller,  testifying  for  the 
commonwealth,  said  that  she  went  to  Allen 
Miller's  house  in  the  afternoon  of  the  day 
before  Combs  was  killed  and  remained  in  the 
bouse  all  night;  that  she  retired  early  and 
went  to  sleep,  but  about  10  or  11  o'clock  was 
awakened  by  a  noise  in  the  room  In  which 
she  was  sleeping,  and  saw  Delilah  Miller, 
who  was  sleeping  In  the  bed  with  her,  get 
up  and  open  the  door  and  let  Sam  Combs  In 
the  room;  that  Allen  Miller  was  at  home 
and  in  the  room  where  they  were  sleeping, 
and  when  Sam  Combs  came  in  he  and  Allen 
Miller  sat  In  the  room,  and  she  saw  them 
drinking  whisky ;  that  presently  she  went 
to  sleep  and  was  next  aroused  by  the  firing 
of  a  gun  and  saw  Allen  Miller  standing  near 
the  door  holding  Sam  Coml>s ;  that  Delilah 
Miller  was  standing  over  in  one  corner  of 
the  room;  that  she  did  not  bear  anything 
said  at  this  time,  but  got  up  at  once  and 
went  out  of  the  house  to  Sallle  Miller's,  a 
neighbor,  who  lived  near  by. 

This  girl  was  the  principal  witness  for  the 
commonwealth,  in  connection  with  two  or 
three  other  witnesses,  who  testified  to 
threats  made  by  Allen  Miller  that  he  would 
kill  Combs. 

It  will  be  noticed  that  Delilah  Miller  testi- 
fied that  she  shot  and  killed  Sam  Combs,  but 
it  appears  probable  that  the  jury  may  have 
believed  that  he  was  killed  by  Allen  Miller 
and  that  bis  wife,  Delilah,  assumed  the 
blame  in  order  to  exonerate  her  husband 
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from  Uat>!Uty  for  the  crime.  We  may  fur- 
ther assnme  that  the  Jury  believed  the  story 
told  by  Nancy  Miller,  and  inferred  from  the 
circumstances  of  the  case  that  Combs,  while 
drunk,  was  shot  and  killed  by  Allen  Miller 
with  the  advice  and  assistance  of  big  wife. 
But  however  this  may  be,  the  direct  and  dr- 
cnmstantlal  evidence  In  die  case  was,  as  we 
think,  sufficient  to  Justify  the  Jury  in  return- 
ing the  verdict,  although,  as  we  have  said, 
the  evidence  is  so  contradictory  and  confus- 
ing as  to  leave  us  in  great  doubt  as  to  the 
truth  of  the  case.  The  Jury,  however,  saw 
and  heard  the  witnesses  testify  and  were 
doubtless  acquainted  with  them,  and  we  do 
not  feel  warranted  in  holding,  on  the  record 
before  us,  that  their  finding  should  be  set 
aside  and  a  new  trial  ordered  on  the  ground 
that  there  was  not  suflSdent  evidence  to  sup- 
port it 

On  this  appeal,  it  is  urged  that  the  court 
committed  error  In  the  instructions  given  to 
the  Jury  and  in  permitting  Sallie  Ann  Miller 
to  be  recalled  at  the  request  of  the  Jury  and 
examined  by  one  of  the  Jurors  after  the 
case  bad  been  argued  and  submitted. 

[2,  3]  There  is  no  objection  to  the  instruc- 
tions on  the  subject  of  murder  and  man- 
slaughter; but  Instruction  No.  6,  on  the  sub- 
ject of  self-defense,  is  criticized  because  it  is 
said  that  this  instruction  left  to  the  Jury  to 
say  whether  the  Millers,  or  either  of  them, 
at  the  time  Combs  was  killed,  were  in  dan- 
ger of  death  or  great  harm  at  his  hands,  In 
place  of  telling  the  Jury  that  they  should  ac- 
quit If  they  believed  that  the  Millers,  or  ei- 
ther of  them,  had  reasonable  grounds  to  be- 
lieve that  they  or  either  of  them  were  in 
danger  of  death  or  great  harm  at  the  hands 
of  Combs. 

It  is  true  that  an  acquittal  on  the  ground 
of  self-defense  rests  on  what  the  defendant 
believes  and  has  reasonable  grounds  to  be- 
lieve, and  not  on  what  the  Jury  may  believe. 
In  other  words,  this  instruction,  in  place  of 
reading  as  it  does; 

"If  the  jury  shall  believe  from  the  evidence 
that  the  deceased,  Sam  Combs,  bad  unlawfully 
and  forcibly  assaulted  the  home  of  the  defend- 
ants, and  If  the  jury  shall  further  believe  from 
the  evidence  that  the  defendants,  or  either  of 
them,  or  any  member  of  the  family,  were  in 
danger  of  death  or  the  infliction  of  some  great 
bodily  harm  at  the  bands  of  the  deceased  at  and 
before  the  time  of  the  shooting,  then  In  such 
event  the  defendants,  or  either  of  them,  had 
the  right  to  use  such  force" 

— should  have  read: 

"If  the  jury  shall  further  believe  from  the 
evidence  that  the  defendants,  or  either  of  them, 
believed  or  bad  reasonable  grounds  to  believe 
that  they,  or  either  of  them,  or  any  member  of 
the  family,  were  in  danger  of  death  or  the  in- 
fliction of  some  great  bodily  harm  at  the  hands 
of  the  deceased  at  and  before  the  time  of  the 
shooting,  then  the  defendants,  or  either  of 
them,  bad  the  right  to  use  such  force  at  their 


command  as  was  necessary  or  believed  by 
them  to  be  necessary  in  the  exercise  of  rea- 
sonable judgment  to  repel  the  assault." 

This  Instruction  would  have  been  in  better 
form  If  the  words  we  have  indicated  had 
been  Inserted.  But  the  omission  from  this 
instruction  at  the  place  mentioned  of  the 
words,  "they  or  either  of  them  believed  or 
had  reasonable  grounds  to  believe  that  they," 
etc.,  did  not  prejudice  the  substantial  rights 
of  the  accused,  because  in  other  instructions 
th6  Jury  were  distinctly  told  that  they 
should  acquit  the  Millers,  and  each  of  them. 
If  they  or  either  of  them  believed  that  they, 
or  either  of  them,  was  in  danger  of  death  or 
the'  infliction  of  some  great  bodily  harm  at 
the  hands  of  said  Combs,  and  that  It  was 
necessary,  or  was  believed  by  either  of  them, 
in  the  exercise  of  a  reasonable  Judgment,  to 
be  necessary,  to  Shoot  and  kill  him. 

[4]  It  Is  further  argued  that  the  court 
committed  error  in  telling  the  Jury  in  in- 
struction No.  8  that  the  defendants  "had  no 
right  to  use  more  force  than  was  actually 
necessary  or  reasonably  appeared  to  be  nec- 
essary for  that  purpose,  a&d,  if  the  Jury 
shall  believe  from  the  evidence  that,  the  de- 
fendants did  not  use  any  more  force  than 
was  necessary  in  the  exercise  of  reasonable 
Judgment  to  repel  such  assault,"  they  should 
acquit. 

The  particular  objection  to  this  part  of  the 
Instruction  is  the  use  of  the  words  "more 
force  than  was  actually  necessary,"  but  we 
do  abt  find  any  substantial  error  In  the 
use  of  the  words  criticized. 

[t]  It  Is  further  Insisted  that  as  Delilah 
Miller,  the  only  witness  who  gave  direct  evi- 
dence of  the  circumstances  under  which 
Oombs  was  shot  and  killed,  testified  that  be 
violently  and  forcibly  broke  Into  the  room  In 
which  she  was  sleeping,  and  that  she  shot 
him  because  she  believed  she  was  in  danger 
and  to  protect  her  home,  the  Jury  should 
have  been  told  In  substance  that  she  had  the 
right  to  shoot  and  kill  to  protect  her  home 
from  the  violent  and  forcible  attack'  of  the 
intruder. 

But  we  think  the  court  properly  Instmcted 
the  Jury  on  this  subject  The  law  does  not 
authorize  a  person  to  take  the  life  of  an- 
other merely  because  such  other  is  forcibly 
trespassing  on  his  premises.  To  excuse  the 
homicide,  under  circumstances  like  this.  It  is 
essential  that  the  shooting  and  klUing  should 
be  believed  by  the  person  accused  necessary 
or  reasonably  necessary  to  protect  himself 
or  his  family  from  danger. 

[I,  7]  It  appears  that,  after  the  Jury  had 
taken  the  case,  they  returned  to  the  court- 
room and  requested  the  court  to  permit  them 
to  question  Sallie  Ann  Miller,  who  had  testi- 
fied as  B'  witness  for  the  accused.  In  re- 
sponse to  this  request,  the  court  recalled 
Mrs.  Miller  to  the  witness  stand,  and  Mr. 
Hayes,  one  of  the  Jurors,  in  the  presence  of 
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tbe  coart,  the  counsel  for  the  defendant  and 
the  commonwealth,  and  the  defendants,  ask- 
ed her  the  following  qnestions,  to  which  she 
made  the  following  answers: 

"Q.  W«  want  to  ask  you  if  counsel  for  the 
defendant  asked  yon  on  the  trial  if  App  Ever- 
sole  and  Andy  Williams  threatened  to  put 
your  son  in  the  penitentiary  unless  you  pro- 
duced evidence  against  Allen  Miller?  A.  l^ey 
was  talking  to  me,  said  I  had  better  know  some- 
thing against  Allen;  they  said  it  would  be  a 
heap  better  for  me  if  I  knowed  something.  Q. 
The  point  we  were,  after  was  whether  the  wit- 
ness was  threatened  that,  unless  she  produced 
evidence  against  Allen  Miller,  her  son  would 
be  sent  to  the  penitentiary?  A.  They  said  it 
would  be  better.  That's  the  way  I  stated  it 
at  the  first  start.  They  said  it  would  be  better 
if  I  did  know  something  against  Allen  Miller; 
it  would  be  better  on  my  boy  if  I  did  know 
something  against  Allen  Miller.  I  think  that's 
the  way  I  stated  it  the  first  time.  I  don't  think 
I  have  forgot  The  Court,  to  the  Jury:  Is  that 
all  you  wanted  to  ask  her?    The  Jury:'  Yes." 

CoTUuel  for  the  defendants  objected  and 
excepted  to  this  evidence,  and  moved  the 
court  to  have  the  stenographer's  notes  of  the 
evidence  given  by  the  witness  read  to  the 
jury  upon  the  point  she  was  inquired  about, 
which  motion  was  overruled. 

In  order  to  understand  the  purpose  of  the 
Jury  in  asking  these  questions,  it  should  be 
stated  that  Cager  Miller,  a  son  of  Sallie 
Ann,  was  Indicted  In  connection  with  Allen 
and  Delilah  Miller,  but  the  indictment 
against  liim  was  either  dismissed  or  the  case 
continued  as  to  htm;  it  does  not  appear 
which.  At  any  rate,  he  was  not  put  upon  his 
trial  with  Allen  and  Delilah  Miller;  and 
counsel  for  the  defendants  endeavored  to 
show  that  the  prosecution  procured  the  in- 
dictment of  Cager  Miller  in  order  to  force 
his  sister,  Nancy  Miller,  the  principal  wit- 
ness for  the  commonwealth,  to  give  the  evi- 
dence that  she  did  by  the  threat  made  to  her 
mother,  Sallie  Ann  Miller,  as  well  as  her- 
self, that  unless  she  did  connect  Delilah  and 
Allen  Miller  with  the  murder  her  brother, 
Oager,  could  be  prosecuted  and  sent  to  the 
penitentiary;  and  on  the  examination  of 
Nancy  and  her  mother,  Sallie  Ann  Miller, 
counad  for  the  defendants  endeavored  to 
show  by  them  the  state  of  facts  stated,  but 
failed  to  do  so,  except  that  Sallie  Ann  Mill- 
er,  when  first  Introduced  as  a  witness,  testi- 
fied substantially  as  she  did  when  recalled 
by  the  Jury. 

We  do  not  And  a:ny  objection  to  the  course 
pursued  by  the  trial  Judge  in  permitting  Sal- 
lie Ann  Miller  to  be  recalled  and  examined  by 
the  Jury  In  the  presence  of  the  accused  and 
tbelr  couneeL  Any  member  of  the  Jury  has 
the  right,  during  the  examination  of  a  wit- 
ness, to  ask  any  competent,  pertinent  ques- 
tion, and,  after  the  Jury  has  retired  to  con^ 
aider  their  verdict,  they  have  the  right  to  re- 


turn to  the  courtroom  and  ask  that  a  wit- 
ness, who  has  testified,  be  recalled  if  he  is 
present  or  so  convenient  as  to  be  quickly  se- 
cured and  in  the  presence  of  th/e  court,  the 
parties  to  the  case  and  their  attorneys  ask 
the  witness  any  pertinent,  competent  ques- 
tions relating  to  matter  brought  out  on  the 
examination  of  the  witness. 

After  at  careful  consideration  of  the  case, 
we  have  reached  the  conclusion  that  no  er- 
ror prejudicial  to  the  substantial  rights  of 
the  defendants  was  committed  during  the 
trial,  and  the  judgment  Is  affirmed. 


CHESAPEAKE    &    0.    RY.    CO.   V.    BLACK. 
BURN. 

(Court  of  Appeals  of  Kentucky.    June  11, 1020.) 

i.  Damages  «3>138— $700  hafd  exoeulva  for 
Injury  to  property  by  Are. 

In  an  action  against  a  railroad  company 
for  damages  from  fire,  where  there  was  no 
satisfactory  evidence  as  to  the  value  of  the 
standing  timber  burned,  objections  being  sas- 
tained  to  questions  as  to  the  injury  to  the 
property  per  acre  and  to  the  timber  destroyed, 
and  there  being  no  evidence  as  to  the  value  of 
the  timber  before  and  after  the  fire,  a  verdict 
for  $700  was  excessive,  notwithstanding  testi- 
mony that  the  injury  to  fences  was  1500,  where 
the  damages  for  that  item  were  laid  at  less 
than  $200. 

2.  Damages  «=3iS7(l),  216(1)  —  Instmetions 
limiting  raoovery  to  damages  Itemized  la  petl- 
tioa  necessary. 

Where  the  petition  itemises  the  amounts  of 
the  various  damages,  recovery  is  Umited  to  the 
amounts  specified,  notwithstanding  the  evidence 
shows  greater  damage,  and  the  jury  should  be 
80  instructed. 

Appeal  from  Circuit  Court,  Floyd  County. 

Action  by  Rufus  Blackburn  against  the 
Chesapeake  &  Ohio  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Beversed  and  remanded. 

Worthlngton,  Cochran,  Browning  &  Reed, 
of  MaysviUe,  and  Kirk  &  Kirk,  of  Faints- 
vllle,  for  appellant. 

A.  J.  May,  of  Preston8burg,*£or  appellee. 

CLAY,  C.  Rufus  Blackburn,  who  owned 
a  tract  of  land  tai  Floyd  county,  adjoining 
the  right  of  way  of  the  Chesapeake  &  Ohio 
Railway  Company,  brought  suit  against  the 
comiiany  to  recover  damages  for  injury  to 
his  property  caused  by  fire.  The  acts  of 
negligence  relied  on  were  defective  spark  ar- 
resters, negligent  operation,  and  permitting 
combustible  material  to  accumulate  on  the 
right  of  vtray.  In  his  petitlcm  the  damages 
were  itemised  as  follows:  Injury  to  timber, 
$720 ;  bumhig  about  200  panels  of  rails,  |100; 
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burning  25  iwnels  of  partnership  fence,  $12.- 
50;  burning  and  injuring  500  yards  of  wire 
fence,  $50.  Tbe  company  filed  an  answer, 
denying  the  ^allegation  of  the  petition.  A  trial 
before  a  jury  resulted  in  a  verdict  and  judg- 
ment for  plaintlfC  foe  $700.  Tbe  company 
appeals. 

[1]  Tbe  first  contention  of  the  company  is 
that  the  verdict  is  excessive.  PlaintiO;  tes- 
tified that  he  owned  90  acres  of  young  timber, 
consisting  of  black  oak,  white  oak,  chestnut, 
yellow  locust,  beech,  and  ttlckory.  A  large 
amount  of  the  timber  was  completely  de- 
stroyed, while  a  considerable  portion  of  It 
was  burned  enough  to  kill  it.  After  stating 
that  he  had  handled  timber  for  a  number 
of  years,  and  was  familiar  with  the  value  and 
price  of  growing  timber  in  that  community, 
and  that  he  was  well  enough  acquainted  with 
the  timber  In  question  to  state  what  it  was 
worth  pier  acre,  and  how  much  of  it  had  been 
injured,  he  was  asked  tbe  following  ques- 
tion: 

"What,  in  your  opinion,  Mr.  Blackburn,  wag 
the  reasonable  amount  of  injury  to  the  proper- 
ty per  acre,  to  tbe  timber  that  was  grow- 
ing there,  that  was  burned,  destroyed,  or  in- 
jured?" 

An  objection  was  sustained  to  this  questi(». 
Two  other  witnesses  were  also  asked  to  state 
the  extent  of  the  damage  to  the  timber,  but  a 
similar  objection  was  sustained  to  their  tes- 
timony." The  result  was  that  no  witness  gave 
the  value  of  the  timber  before  and  after  the 
fire,  or  stated  any  facts  from  which  the  jury 
could  find  the  extent  of  tbe  damage.  True, 
there  was  evidence  by  plaintiff  tending  to 
sliow  that  the  reasonable  cost  of  replacing 
the  200  panels  of  rail  fence  was  $500;  yet 
plaintiff  fixed  his  damages  on  this  item  at 
$100  and  the  entire  damage  to  the  fencing  at 
$162.50.  On  the  Item  of  fencing,  therefore, 
his  recovery  was  limited  to  that  amount  of 
damages  asked,  or  $102.50,  and  there  b^ng 
no  satisfactory  evidence  tending  to  show  the 
extent  of  the  damage  to  the  timber,  it  is 
clear  that  the  verdict  for  $700  is  excessive. 
0.  &  O.  Railroad  Co.  v.  Ooleman,  184  Ky.  9, 
210  S.  W.  947. 

[2]  Another  contention  Is  that  the  recovery 
on  each  Item  of  damage  should  have  been 
limited  by  the  Instruction.  The  point  is  well 
taken.  Since  there  was  evidence  tending  to 
show  that  the  damage  to  the  fencing  was 
largely  in  excess  of  the  amount  claimed  In 
the  petition,  the  jury  had  the  right  under 
the  given  instruction  to  exceed  that  amount, 
and  it  is  altogether  probable  that  they  did  so. 
Clearly,  where  the  damages  are  itemized,  and 
the  amount  of  each  item  Is  fixed  in  the  pe- 
tition, the  instruction  should  limit  the  re- 
covery on  each  item  to  the  amount  claimed. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


HAZEL  V.  MoCULLOUfiH  et  al. 

(Court  of  Appeals  of  Kentucky.    June  8,  1920.) 

1.  Limitation  of  actions  €=:325 (3)— Action  on 
note  must  ba  commencod  within  five  years. 

Under  Ky.  St.  {  2515,  an  action  on  a  prom- 
issory note  placed  on  the  footing  of  a  bill  of 
exchange  must  be  commenced  within  five  years 
next  after  the  cause  of  action  accrues. 

2.  Limitation  of  actions  <s=925(3)— Notes  ae- 
gotlated  before  maturity  become  bills  ef  ex- 
change within  five-year  e^tute. 

Notes  which  were  not  only  negotiable,  but 
were  actually  negotiated  before  maturity,  were 
placed  on  the  footing  ot  a  bill  of  exchange  to 
bring  them  within  the  five-year  statute  of  limi- 
tations, Ky.  St.  t  2515. 

3.  Limitation  of  actions  «s>l67(l)— Llea  so- 
curing  note*  barred  with  them. 

Where  notes  were  barred  by  limitations, 
the  lien  by  which  they  were  secured  also  was 
barred. ' 

4.  Limitation  of  actions  ®=> 1 72— Defense  of 
statute,  though  personal,  can  be  set  up  by 
grantees  or  mortgagees. 

The  grantees  or  mortgagees  of  property 
subjected  to  liens  by  the  owner  with  respect  to 
tbe  property,  and  notes  secured  by  liens  there- 
on, stand  in  his  shoes,  and  can  set  up  any  de- 
fense, as  the  statute  of  limitations,  that  he 
might  himself  have  set  up,  either  to  defeat 
recovery  of  the  property  or  its  sale  on  foreclo- 
sure. 

Appeal  from  Circuit  Court,  Logan  County. 

Action  by  W.  S.  Hacel  against  J.  W.  Mc- 
CuUough  and  others.  From  an  adverse  judg- 
ment, plaintiff  appeals.    Affirmed. 

Browder  &  Browder  and  Miriam  O.  Stev- 
enson, both  of  Russellville,  for  appellant 

S.  R.  Crewdson,  of  RussellvlUe,  and  J.  J. 
Sweeney,  of  Owensboro,  for  appellees. 

CLAY,  C.  On  June  6.  1906,  J.  W.  Cottrell 
and  wife,  by  deed  which  was  recorded  <m 
June  19,  1906,  conveyed  to  D.  N.  Combs  cer- 
tain land  located  in  Logan  county.  -The  con- 
sideration was  $500  cash  and  three  notes  of 
D.  N.  Combs  for  $291.66%  each,  payable  to  the 
order  of  J.  W.  Cottrell  and  due  In  two,  four, 
and  six  months  after  date,  and  secured  by  a 
lien  on  the  land  conveyed.  In  due  course,  for 
value  and  before  their  maturity,  the  notes 
were  sold  and  transferred  to  the  Owensboro 
Savings  Bank  &  Trust  Company,  and  were 
afterwards  purchased  by  W.  S.  HaseL 

On  July  29,  1907,  D.  N.  Combs  and  wife 
conveyed  tbe  land  to  J.  S.  Cottrell,  who  in 
turn  sold  the  land  to  J.  W.  McCnllougb  on 
January  24,  1913,  for  a  consideration  then 
paid  in  full.  Neither  CottreU  nor  McGul- 
lough  assumed  the  payment  of  the  notes  in 
question,  and  since  Its  purchase,  McOnllongh 
has  been  In  possession  of  tbe  land. 

Hazel  brought  suit  against  V.  N.  Combs,  the 
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maker  of  the  notes,  to  recover  on  the  notes 
and  to  enforce  bis  vendor's  lien.  Combs  made 
no  defense.  In  addition  to  a  personal  Judg- 
ment against  Combs,  plaintiff  was  awarded 
a  Hen  on  the  land,  and  the  land  was  ordered 
sold.  The  Judgment  directing  a  sale  of  the 
property  was'  afterwards  set  aside,  and  an 
amended  petition  filed,  making  J.  W.  McCul- 
loogb  a  party  defendant.  McCuUougb  an- 
swered, and  pleaded  the  flve-year  statute  of 
limitations.  His  plea  was  sustained,  and  it 
was  adjudged  that  plaintiff  has  no  lien  on  the 
land.    Plaintiff  appeals. 

[1-3]  Under  our  statute,  an  action  upon  a 
promissory  note,  placed  upon  the  footing  of  a 
bill  of  exchange,  must  be  commenced  within 
five  years  next  after  the  cause  of  action  ac- 
crued. Section  2515,  Kentucky  Statutes; 
Southern  National  Bank  v.  Schlmpeler,  160 
Ky.  813,  170  S.  W.  178.  The  notes  in  question 
were  not  only  negotiable,  but  were  actually 
negotiated  before  their  maturity,  and  were 
therefore  placed  upon  the  footing  of  a  bill  of 
exchange.  As  the  suit  was  not  brought  with- 
in five  years  after  the  notes  matured,  they 
were  barred  by  limitation,  and,  that  being 
true,  the  lien  by  which  they  were  secured  was 
also  barred.  Tate  v.  Hawkins,  81  Ky.  677, 
50  Am.  Rep.  181 ;  McCracken  County  v.  Mer- 
cantile Trust  Co.,  84  Ky.  344,  1  S.  W.  585,  8 
Ky.  Irfiw  Rep.  314;  Ewell  v.  Daggs,  108  U.  S. 
143,  2  Sup.  Ct.  408,  27  L.  Ed.  682.  Indeed, 
the  foregoing  rules  are  conceded  by  counsel 
for  appellant,  but  it  is  insisted  that  they  are 
not  applicable  to  the  facts  of  this  case,  be- 
'  cause  the  plea  of  limitation  is  a  personal  one, 
and  as  Combs,  the  debtor,  did  not  rely  on  the 
statute,  McGul'feugh,  his  vendee,  cannot  rely 
on  it  In  the  case  of  Lord  v.  Morris,  18  Cal. 
482,  Chief  Justice  Field  used  the  following 
language: 

"But  it  is  said  that  the  plea  of  the  statute 
is  a  persona]  privilege  of  the  party,  and  can- 
not be  set  up  by  a  stranger.'  This,  as  a  gen- 
eral rule,  is  undoubtedly  correct  with  respect 
to  personal  obligations,  which  concern  only  the 
party  himself,  or  with  respect  to  property 
which  the  pnrty  possesses  the  power  to  charge 
or  dispose  of.  But  with  respect  to  property 
placed  hy  him  beyond  his  control,  or  subject- 
ed by  him  to  liens,  he  has  no  sncb  personal 
privilege.  He  cannot  at  his  pleasure  affect  the 
interests  of  other  parties.  His  grantees  or 
mortgagees,  with  respect  to  the  property  stand 
in  bis  shoes,  and  can  set  up  any  defense  that 
he  might  himself  have  set  up  to  the  action, 
either  to  defeat  a  recovery  of  the  property  or 
its  sale." 

[4]  This  view  has  been  generally  adopted 
by  the  coarta  (17  R.  C.  L.  i  331,  p.  963),  and 
prevails  in  this  state.  Tate  v.  Hawkins, 
snpra ;  Duvall  v.  Parepoint,  168  Ky.  11,  181 
S.  W.  663.  It  follows  that  the  court  did  not 
err  in  sustaining  McGuliough's  plea  of  limi- 
tation. 

Judgment  affirmed. 
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HOPKINS  etal.v.  DICKENS  etal. 

(Court  of  Appeals  of  Kentucky.    June  1, 
1920.) 

1.  Statutes  <S=:9l8l(l)— In  Interpreting  a  stat- 
ute, intention  of  the  Legislature  should  be 
ascertained. 

To  interpret  a  statute,  it  must  be  ascer- 
tained and  determined  what  the  Legislature 
meant  and  intended,  as  the  intention  of  the 
Legislature  is  what  statute  law  is. 

2.  Statutes    ®=»l90^Where   the    language    it   \ 
plain  and  unambiguous,  there  Is  no  room  for 
judicial  oonstruction. 

Where  the  language  of  a  statute  is  plain 
and  unambiguous  and  only  one  meaning  can 
fairly  be  deduced  from  it,  there  is  nothing  for 
the  courts  to. do  but  to  give  it  such  meaning, 
and  there  is  no  room  for  judicial  construction. 

3.  Statutes  <@=>I8I(I)— Where  ambiguous  In- 
tent ascertained  from  entire  act  and  objects 
to  be  accomplished. 

Where  a  statute  is  ambiguous  and  uncer- 
tain, the  legislative  intendment  may  be  ascer- 
tained from  a  consideration  of  all  of  the  pro- 
visions of  the  act,  and  in  ascertaining  such  in- 
tent the  objects  to  be  accomplished,  the  occa- 
sion of  the  enactment  of  the  statute,  as  well 
as  other  existing  legislation  upon  the  subject 
may  be  considered. 

4.  Statutes  <s=3t83 — Not  given  a  literal  con- 
struction defeating  intent. 

A  statute  will  not  be  given  a  literal  con- 
struction, where  such  construction  will  defeat 
the  intention  of  the  Legislature  or  lead  to  an 
absurdity,  and  in  such  cases  the  real  purpose 
of  the  Legislature  will  prevail  over  the  literal 
import  of  the  words. 

5.  Schools  and  school  districts  <=342(2)— Pe- 
tition for  graded  school  district  need  not  be 
signed  by  twenty-flve  per  cent,  of  voters. 

Ky.  St.  Supp.  1918,  {  4464,  declaring  that 
it  shall  be  the  duty  of  the  county  judge  in  each 
county,  on  the  written  petition  signed  by  at 
least  25  per  cent,  of  the  legal  voters  who  are 
taxpayers  in  the  justice's  district,  town,  or 
city,  etc.,  to  make  an  order  fixing  the  bounda- 
ries of  any  proposed  graded  common  school 
district,  etc.,  a  petition  for  establishment  of  a 
graded  common  school  district  in  a  justice's 
district  need  not,  in  view  of  section  446Sa3, 
providing  for  the  establishment  of  graded  com- 
mon schools  in  cities  of  the  first,  second,  third, 
and  fourth  classes,  be  signed  by  25  per  cent, 
of  the  voters  of  the  entire  justice's  district, 
but  the  requirement  should  be  construed  as 
merely  prescribing  qualification  of  the  petition- 
ers, and  the  article  "the,"  preceding  justice's 
district,  may  be  construed  as  "a." 

6.  Schools  and  school  districts  ^=>42(2)— •Peti- 
tioners for  graded  school  district  may  sign 
separate  petitions. 

Where  four  petitions  for  a  graded  common 
school  district,  which  were  exact  copies  of 
each  other,  were  circulated,  and  more  than  25 
per  cent,  of  the  legal  voters  who  were  taxpay- 
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ers  within  the  boundaries  of  the  district  signed 
some  one  of  the  petitions,  those  petitions  may 
be  treated  as  a  single  petition,  suffident  basis 
for  an  election  to  establish  the  district 

7.  Schools  and  school  districts  iS=342(2)— Ap- 
proval of  board  and  superintendent  of  gni- 
«d  common  school  district  must  be  secured 
before  county  Judge  can  act. 

The  written  approval  of  the  county  board  of 
education  and  the  coonty  superintendent  of 
schools  of  a  petition  for  the  establishment  of 
a  common  graded  school  district  must  be  se- 
cured before  the  county  judge  can  act  on  the 
petition  and  order  an  election. 

8.  Schools  and  school  districts  ®s>48(6)— 
County  board  of  education  Is  corporation 
and  must  act  as  sueh. 

The  county  board  of  education  is  a  corpora- 
tion as  the  trustees  of  a  school-  district  are  a 
corporation,  and  must  act  as  such,  or  else  its 
acts  are  ineffectual. 

0.  Schools  and  school   districts  <g=348(6)— To 
aot,  quorum  of  county  board  must  be  present, 
and  all  members  must  have  notice. 
To  act,  the  county  board  of  education  must 

have  present  a  quorum  of  its  members,  and  all 

must  hare  had  notice  and  opportunity  to  be 

present.  ' 

10.  Schools  and  school  districts  «S342(2)— Ap- 
proval of  petition  for  sohool  district  sufficient, 
though  members  of  oounty  board  signed  as 

.    Individuals. 

Where  the  county  board  of  education  adopt- 
ed a  resolution  approving  a  petition  for  the 
creation  of  a  common  graded  school  district, 
which  was  duly  entered  upon  Its  records  and 
was  subscribed  by  chairman  and  secretary,  and 
each  member  of  the  county  board  indorsed  on 
petition  for  establishment  his  approval,  held 
that,  as  the  board  had  adopted  a  resolution  of 
approval,  the  written  approval  wUl  be  deemed 
sufficient;  the  matter  being  only  one  of  intel- 
lectual approvaL 

Api)eal  from  Circuit  Court,  OUnton  County. 

Salt  by  G.  D.  Hopkins  and  others  against 
W.  A.  Dickens  and  others,  trustees  of  a 
graded  common  school  district.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed.  « 

Bertram  &  Bertram,  of  Monticello,  for  ap- 
pellants. 

Duncan  4  Bell,  of  Monticello,  and  J.  Q, 
Smith,  of  Albany,  for  appellees. 

HURT,  J.  mils  appeal  involves  the  valid- 
ity of  a  proceeding  which  was  instituted  and 
terminated  in  the  year  1919  under  the  pro- 
visions of  section  4464,  Ky.  Stats.  Supp.  1018, 
to  establish  a  graded  common  school  dis- 
trict, which  Includes  within  its  boundaries 
the  town  of  Albany,  which  Is  of  the  sixth 
class,  and  a  certain  portion  of  the  adjacent 
territory,  but  all  of  the  territory  included 
In  the  proposed  graded  common  school  dis- 


trict Is  situated  within  the  bounds  of  the 
same  Justice's  district.  The  pleadings  admit 
that  Qie  election,  held  within  the  proposed 
gradeid  coJnmon  school  district  by  the  legal 
voters  thereof,  to  determine  whether  they 
would  vote  an  annual  tax  upon  the  property 
and  polls  of  white  persons  and  corporations 
within  the  district  for  the  purpose  of  main- 
taining a  graded  common  school  and  for  the 
erection,  purchasing,  or  repairing  of  suitable 
buildings  therefor,  If  necessary,  and  for  the 
selection  of  trustees,  was  held  on  Api-ll  19, 
1919,  and  resulted  In  a  majority  In  favor  of 
the  Imposition  of  the  tax  and  the  establish- 
ment of  the  district  Thereafter  another 
election  was  held  In  the  district  upon  the 
proposition  whether  or  not  the  trustees 
should  be  authorized  to  issue  bonds  of  the 
district  In  an  amount  not  exceeding  the 
limit  provided  by  sections  157  and  168  of 
the  present  Constitution  of  this  state,  for 
the  purpose  of  providing  suitable  grounds, 
school  buildings,  furnishing,  and  apparatus 
for  the  district,  and  that  at  such  election 
two-thirds  of  the  voters  voting  at  the  elec- 
tion voted  In  favor  of  the  Issue  of  the  bonds. 
The  latter  election,  as  we  presume,  was  held 
under  the  provisions  of  section  4481,  Ky. 
Stats.,  and  In  accordance  wl£h  the  require^ 
ments  of  that  statute.  At  least  there  la  no 
complaint  made  of  any  Irregularity  touch- 
ing that  election.  The  appellants,  who  were 
the  plaintiffs  below,  however,  assail  the  va- 
lidity of  both  elections  upon  the  grounds 
that  the  district  was  not  established  in  ac- 
cordance with  the  law,  and  piat  the  county 
court  bad  not  Jurisdiction  ^t.  the  subject- 
matter  when  it  entered  Its  order  defining  the 
boundary  of  the  district  and  directing  the 
sheriff  to  open  a  poll  and  hold  an  election  in 
the  district  as  provided  in  section  4464,  su- 
pra, the  appellants  alleging  that  both  of  the 
elections  were  void,  and  that  the  trustees, 
or  pretended  trustees,  of  the  district  were 
proceeding  to  levy  and  collect  taxes  as 
though  the  establishment  of  the  district  was 
valid,  and  sought  to  have  them  restrained 
from  any  further  levies  or  collection  of  tax- 
es upon  the  property  or  polls  of  the  district, 
and  to  dedare  the  entire  proceedings  null 
and  void.  A  statement  of  facts  was  agreed 
upon  by  the  parties  to  the  following  effect: 
(1)  That  the  proposed  graded  common  school 
district  Is  within  the  boundaries  of  the  First 
Justice's  district  of  Clinton  county,  and  that 
the  boundaries  of  the  sdiool  district  In- 
cludes the  whole  of  the  town  of  Albany, 
which  is  a  town  of  the  sixth  class;  (2)  that 
two-thirds  of  the  territory  Included  In  the 
proposed  graded  common  school  district  is 
without  the  corporate  limits  of  the  town  of 
Albany;  (3)  that  less  than  25  per  omtum  of 
the  legal  voters  and  taxpayers  residing  in 
the  First  Justice's  district  subscribed  the  pe- 
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tltion  asking  tor  the  establishment  of  a 
graded  common  school  district,  bat  that 
more  than  25  per  centhun  of  the  legal  voters 
and  taxpayers,  witbta  the  boundary  of  the 
proposed  graded  common  school  district,  sub- 
scribed the  petition  asking  for  the  establish- 
ment of  the  district 

Upon  the  record  made  the  cause  was  snb- 
mitted,  and  the  court  adjudged  that  the 
plaintiffs,  who  were  voters  and  taxpayers 
within  the  proposed  graded  common  school 
district,  had  failed  to  manifest  any  right  to 
the  relief  sought,  and  dismissed  the  iietltion, 
and  furthermore  adjudged  that  the  bonds 
proposed  to  be  Issued  were  valid  obligations 
of  the  district,  and  that  in  the  levying  and 
collection  of  the  taxes  the  trustees  In  the 
district  were  within  their  authority.  The 
plaintiffs  have  appealed  from  that  Judg- 
ment, and  Insist  that  the  Judgment  of  the 
drcnlt  court  was  erroneous,  in  that  the 
county  court,  when  it  made  the  order  fixing 
the  boundary  of  the  district  and  ordered 
the  sheriff  to  hold  an  election  as  provided 
by  section  4464,  supra,  was  without  Juris- 
diction to  do  so,  and  hence  that  all  the  pro- 
ceedings thereafter  were  invalid.  The  Ju- 
risdiction exercised  by  the  county  court  is 
assailed  upon  three  grounds:  (1)  The  peti- 
tion, vpon  which  the  board  of  education  and 
the  county  superintendent  of  schools  Indors- 
ed their  approval,  was  subscribed  by  only 
three  petitioners,  which  was  admittedly  an 
Insufficient  number  to  give  the  court  Juris- 
diction of  the  subject-matter;  (2)  the  coun- 
ty, board  of  education  did  not  Indorse  its 
approval  of  the  establlslunent  of  the  district 
and  its  boundaries  upon  (he  petition  in  writ- 
ing; (3)  the  petition  upon  which  the  court 
acted  was  not  subscribed  by  25  per  centum 
of  the  legal  voters  who  were  taxpayers  In 
the  Justice's,  district  within  the  boundaries 
of  which  the  graded  common  school  district 
was  proposed  to  be  established. 

[1-S]  (a)  The  determination  of  the  merits 
of  the  third  ground  upon  which  the  Jurisdic- 
tion of  the  county  court  is  denied  depends  up- 
on the  construction  to  be  placed  and  the  Inter- 
pretation made  of  section  4464,  supra.  The 
section  in  part  reads  as  follows: 

"It  shall  be  the  duty  of  the  connty  judge  in 
each  county  of  this  commonwealth,  upon  a  writ- 
ten petition  signed  by  at  least  twenty-five  per 
cent,  of  legal  voters  who  are  taxpayers  in  the 
jaatice's  district,  town  or  dty  of  the  fifth  or 
sixth  class  in  his  county  to  make  an  order  on 
his  order  book,  at  the  next  regular  term  of  his 
court  after  he  receives  said  petition,  fixing  the 
boundary  of  any  proposed  graded  common 
school  district,  as  agreed  on  by  the  county 
Judge  and  the  petitioners,  and  directing  the 
sheriff  or  other  officers,  whose  duty  it  may  be 
to  hold  the  election,  to  open  a  poll  in  said 
proposed  graded  commpn  school  district,  at 
the  next  regular  state,  town  or.  dty  election  to 
be  hdd  therein,  or  on  any  other  day  fixed  by 
said  judge  in  said  order,  not  in  dther  case  ear- 


lier than  forty  days  from  the  date  of  said  or- 
der, for  the  purpose  of  taking  the  sense  of  the 
legal  white  voters  in  said  proposed  graded 
common  school  district  upon  the  proposition 
whether  or  not  they  wUl  vote  an  annual  tax,  in 
any  sum  named  in  said  order,  not  exceeding 
fifty  cents  on  each  one  hundred  dollars  of 
property  assessed  in  said  proposed  graded 
common  school  district,  town  or  dty  belong- 
ing to  said  white  voters  or  corporations,  or  a 
poll  tax  in  any  sum  named  in  said  order  not 
exceeding  one  dollar  and  fifty  cents  per  capita 
on  each  white  male  inhabitant  over  twenty- 
one  years  of  age  residing  in  said  proposed 
graded  common  school  district,  or  both  an  ad 
valorem  and  a  poll  tax,  if  so  stated  in  the  or- 
der, for  the  purpose  of  maintaining  a  graded 
common  school  in  said  proposed  graded  common 
school  district,  and  for  erecting,  purchasing  or 
repairing  suitable  buildings  therefor  if  neces- 
sary." 

A  proviso  in  the  section  is  to  the  follow- 
ing effect: 

"Provided,  that  the  proposition  to  establish 
any  graded  common  school,  as  provided  for  in 
this  section,  •  *  •  that  no  point  on  the 
boundary  of  any  proposed  graded  common 
school  district  be  more  than  two  and  one-half 
miles  from  the  site  of  the  school  building,"  etc. 

It  must  necessarily  be  conceded  that  the 
county  court  is  wlthont  authority  to  fix  the 
boundaries  of  a  proposed  graded  conunon 
school  district,  or  order  an  election  held 
therein,  as  provided,  in  the  statute,  supra, 
until  the  county  Judge  shall  have  received  a 
petition  signed  by  the  number  of  persons 
and  with  the  qualifications  required.  The 
qualiflcations  prescribed  for  the  persons  who 
sign  the  petition  are  that  they  must  be  legal 
voters,  and  also  taxitayers,  in  a  Justice's  dis- 
trict, or  In  a  town  or  dty  of  the  fifth  or  sixth 
class.  In  the  county.  The  number  of  the  sign- 
ers must  be  "twenty-flve  per  cent,  of  the  legal 
voters,  who  are  taxpayers,"  etc.,  and  the 
point  about  which  the  contention  here  arises 
is  whether  they  must  constitute  25  per  cent- 
um of  the  legal  voters  who  are  taxpayers  in 
the  proposed  graded  common  school  district, 
or  whether  they  must  be  25  per  cent,  of  all 
the  legal  voters  who  are  taxpayers  In  the 
Justice's  district,  or  town.  In  which  the  dis- 
trict Is  proposed  to  be  established.  If  the 
statute  requires  the  signers  of  the  petition 
to  amount  in  number  to  25  per  centum  of  the 
legal  voters  who  are  taxpayers  in  the  pro- 
posed district,  it  la  conceded  that  the  peti- 
tion In  the  instant  case  was  amply  sufficient. 
If  it  requires  the  signatures  of  25  per  cent- 
um of  the  legal  voters  who  are  taxpayers  in 
the  town  of  Albany,  or  in  the  ma^terial 
district,  within  the  boundaries  of  which  the 
proposed  district  is  situated,  the  petition 
was  not  suffldently  signed,  and  the  county 
court  was  without  Jurisdiction  to  order  the 
election,  or  to  do  anything,  except  to  deny 
the  application.     To  Interpret  the  statute. 
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It  must  be  ascertained  and  determined  what 
the  Legislature  meant  and  Intended,  touch- 
ing the  requirement  In  Issue,  as  the  Intention 
of  the  Legislature  Is  what  statute  law  is. 
Com.  V.  International  Harvester  Co.,  131  Ky. 
651,  116  S.  W.  703,  133  Am.  St.  Rep.  256; 
Maysville,  etc.,  R.  R.  Co.  v.  Herrick,  13 
Bush,  122;  Bailey  t.  Com.,  11  Bush,  688.  Of 
course,  if  the  language  of  a  statute  is  plain 
and  unambiguous,  and  only  one  meaning  can 
be  fairly  deduced  from  it,  mere  is  nothing 
for  the  courts  to  do  but  to  give  it  such 
meaning,  and  there  is  no  room  for  any  Judi- 
cial construction.  Gains  t.  Gains,  2  A.  E. 
Marsh,  190, 12  Am.  Dec.  375 ;  Adams  Express 
Co.  V,  Ky.,  238  U.  S.  190,  35  Sup.  Ct  824,  59 
h.  Ed.  1267,  L.  R.  A.  1916C,  273,  Ann.  Cas. 
1915D,  1167 ;  Deposit  Bank  t.  Daveiss  Coun- 
ty, 102  Ky.  174,  39  S.  W.  1030,  19  Ky.  Law 
Rep.  248, 44  L.  R.  A.  826.  If ,  however,  there  is 
ambiguity  and  uncertainty  of  the  legislative 
meaning  from  the  literal  meaning  of  the  lan- 
guage or  other  reason,  the  legislative  in- 
tendment may  be  ascertained  from  a  con- 
sideration of  all  the  provisions  of  the  act 
together,  as  well  as  the  objects  intended  to 
be  accomplished  by  it,  the  occasion  of  its 
enactment,  other  existing  legislation  upon 
the  same  subject  at  the  time  of  the  enact- 
ment, the  legislative  policy  and  previous 
legislation  upon  the  subject,  and  the  result, 
if  a  construction  contended  for  is  upheld; 
and  from  all  these  sources,  if  necessary,  the 
true  legislative  intention  may  be  gathered, 
and  any  construction  which  is  contrary  to 
the  obvious  intention  of  the  Legislature,  or 
which  will  lead  to  an  absurdity,  rejected. 

A  well-known  rule  of  construction  of  an 
ambiguous  statute  is  that  when  the  inten- 
tion of  the  Legislature  is  obvious,  but  the 
language  used,  if  given  its  literal  meaning, 
will  defeat  the  intention,  the  real  purpose 
of  the  Legislature  should  be  allowed  to  pre- 
vail over  the  literal  import  of  the  words. 
Brown  v.  Thompson,  14  Bush,  538,  29  Am. 
Rep.  416;  Lanferraan  v.  Vanzile,  150  Ky. 
751,  150  S.  W.  1008,  Ann.  Cas.  1914D,  563. 
Hence  the  courts  have  often  substituted  the 
word  "and"  for  "or,"  and  "or"  for  "of,"  and 
have  disregarded  words  when  the  context 
showed  that  the  use  of  the  word  employed 
was  a  manifest  error  or  Inadvertence. 

It  will  be  observed  that  the  language  of  the 
statute  in  question  is  "upon  a  written  peti- 
tion signed  by  at  least  twenty-Sve  per  cent, 
of  the  legal  voters  who  are  taxpayers  in  the 
Justice's  district,  town  or  city  of  the  fifth  or 
sixth  class  in  his  county,"  etc.  This  lan- 
guage, If  allowed  its  literal  signification, 
would  imply  that  the  Legislature  was  under 
the  impression  that  only  one  Justice's  dis- 
trict, or  only  one  town  of  the  fifth  or  sixth 
class,  was  in  a  county,  and  It  is  manifest  at 
once  that  the  article  "the"  preceding  the 
words  "Justice's  district"  was  inadvertently 
used  for  the  article  "a."     Substituting  the 


article  "a"  for. the  article  "the,"  it  at  once 
becomes  apparent  that  the  intention  of  the 
makers  of  the  statute  in  the  use  of  the 
words  "legal  voters,  who  are  taxpayers  In 
a  Justice's  district,  town  or  city  of  the  fifth 
or  sixth  class,  in  bis  county,"  was  not  to 
prescribe  a  unit  beyond  the  boundaries  of 
which  a  proposed  graded  common  school 
district  should  not  go,  or  that  the  voters  in 
such  a  unit  should  control  the  establish- 
ment of  such  a  district,  but  the  purpose  was 
to  prescribe  a  qualification  for  the  petition- 
ers; that  is,  in  addition  to  being  a  legal 
voter  and  a  taxpayer,  he  must  reside  in  a 
Justice's  district,  or  in  a  town  of  the  fifth 
or  sixth  class.  This  construction  is  fortified 
by  the  fact  that  at  the  legislative  session  of 
1916,  when  section  4464,  supra,  was  amended, 
and  re-enacted.  In  its  present  form',  section 
4468a3  was  also  enacted,  and  which  pro- 
vides a  method  different  from  that  provided 
by  section  4464,  supra,  for  the  establishment 
of  graded  common  schools  in  cities  of  the 
first,  second,  third,  and  fourth  classes.  Tbe 
language  above  quoted  from  section  4464, 
supra,  has  been  In  such  statute  In  Its  pres- 
ent form  since  Its  ammdment  In  1914,  and 
both  before  and  since  that  time  its  provi- 
sions by  reason  of  other  existing  legislation 
have  not  applied  to  cities  of  the  first,  sec- 
ond, third,  and  fourth  classes.  Bailey  v. 
Glgely,  106  Ky.  725,  51  S.  W.  424,  21  Ky. 
Law  Rep.  341;  Trustees  v.  Stone,  142  Ky. 
715,  135  S.  W.  307 ;  Bead  v.  Smith,  106  S.  W. 
1182,  32  Ky.  Law  Rep.  ?ie.  The  only  voters 
and  taxpayers,  except  those  residing  In  cities 
of  the  first  four  classes,  are  those  who  re- 
side in  Justice's  districts,  in  the  county,  and 
in  cities  of  the  fifth  and  sixth  classes,  and, 
this  statute  not  applying  to  citizens  of  dtles 
of  the  first  four  classes,  it  was  necessary  to 
refer  to  the  ones  to  whom  the  latter  statute 
applied,  in  that  statute,  as  persons  wlio  were 
legal  voters  and  taxpayers,  and  therefore 
residents  in  a  Justice's  district,  or  in  a  town 
of  the  fifth  or  sixth  class.  A  reference  to 
other  provisions  of  section  4464,  supra, 
sliows  Indisputably  that  it  was  not  the  in- 
tention of  the  statute  that  the  boundaries  of 
a  graded  common  school  district  should  be 
confined  within  the  limits  of  any  one  Jus- 
tice's district,  or  a  town  of  the  fifth  or  sixth 
class,  exclusive  of  territory  Id  a  Justice  dis- 
trict, since  the  limits  provided  for  by  the 
act  for  su(^  a  school  district  was  not  the 
boundary  line  of  a  magisterial  district,  but 
it  might  extend  to  the  distance  of  2%  miles 
from  the  site  of  the  school  building  proposed 
for  the  district  The  boundaries  of  the 
graded  common  school  district  is  a  subject 
of  agreement  between  the  county  Judge  and 
the  petitioners^  with  the  approval  of  the 
board  of  education  and  the  county  superin- 
tendent of  schools.  There  is  no  provision  of 
the  statutes  which  limits  a  graded  common 
school  district  to  the  boundaries  of  a  mngis- 
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terlal  district,  or  of  a  town  of  the  fifth  or 
sixth  class,  and  the  uniform  construction 
which  has  been  given  to  section  4464,  su- 
pra, by  the  officers  and  patrons  of  such 
schools,  and  in  a  number  of  cases  assumed 
by  this  court,  has  been  that  a  graded  com- 
mon school  district  may  be  established 
which  Includes  towns  of  the  fifth  or  sixth 
classes,  and  also  adjoining  territory,  In  one 
or  more  magisterial  districts  beyond  the 
limits  of  the  town.  When  the  election  is 
held  to  determine  whether  the  proposed  dis- 
trict shall  be  established,  the  only  persons 
permitted  to.  vote  at  such  efectlon  are,  if  a 
white  district,  not  the  voters,  within  the 
Justice's  district  or  town,  in  which  the  pro- 
posed sdiool  district,  or  a  part  of  it  Is  situ- 
ated, but  the  legal  white  voters  residing 
within  the  boundaries  of  the  proposed  dis- 
trict. After  the  establishment  of  the  school 
district.  It  is  only  the  residents  of  it  who 
are  required  to  bear  the  taxation  necessary 
to  maintain  its  buildings  and  school,  and  to 
control  the  district.  Hence  we  conclude  -that 
It  is  25  per  centuin  of  the  legal  voters  who 
are  taxpayers  within  the  boundaries  of  the 
proposed  graded  common  school  district  only 
who  must  be  signers  of  the  petition,  to  give 
the  county  court  Jurisdiction  of  the  matter. 
'A  different  conclusion  as  to  the  persons  nec- 
essary to  be  signers  of  the  petition  would 
lead  to  the  following  results:  If  the  number 
of  voters  in  a  Justice's  district,  or  a  town 
of  the  fifth  or  sixth  class,  were  held  to  be 
units  by  which  to  determine,  when  a  suffi- 
cient number  of  signers  was  secured  to  give 
the  county  court  Jurisdiction,  the  applicants 
would  have  to  first  elect  where  a  town  of 
the  fifth  or  sixth  class  was  situated,  wheth- 
er the  proposed  school  district  should  be  in 
the  town,  or  should  include  territory  out- 
side of  it,  and  if  the  town  was  selected  as 
the  unit,  then  to  secure  the  signatures  of  25 
per  centum  of  the  voters  and  taxpayers  of 
the  town  would  be  necessary  to  the  petition 
whether  they  were  all  included  in  the  pro- 
posed school  district  or  not.  If  the  Justice's 
district  was  selected  as  the  unit,  then  it 
would  take  25  per  centum  of  the  voters  and 
taxpayers  within  the  magisterial  district, 
although  75  per  centum  of  them  might  re- 
side without  the  limits  of  the  proposed 
sdiool  district,  and  if  the  latter  included 
portions  of  several  magisterial  districts,  as 
It  might,  then  it  would  require  the  signa- 
tures of  26  per  centum  of  the  voters  and 
taxpayers  of  each  of  the  magisterial  dis- 
tricts to  give  the  court  Jurisdiction,  although 
a  very  small  per  centum  of  all  would  he  In 
the  proposed  school  district,  or  would  be 
permitted  to  vote  on  the  question  of  its  es- 
tablishment, or  would  ever  have  any  Inter- 
est In  or  control  of  it  Twenty-five  per 
centum  of  the,  voters  and  taxpayers  In  a 
maglsjterial  district  could,  under  such  a  con- 
struction of  the  statute,  require  an  election 


to  be  held  for  the  establishment  of  a  school 
district  in  a  portion  of  the  magisterial  dis- 
trict wherein  no  one  of  the  signers  resided 
or  was  a  taxpayer,  and  all  the  voters  and 
taxpayers  within  the  proposed  school  dis- 
trict be  opposed  to  it.  Applying  to  the 
words  "twenty-five  per  cent,  of  the  legal 
voters,  who  are  taxpayers  in  the  Justice's 
district,"  etc.,  without  reference  to  other  pro- 
visions of  the  statute,  their  literal  import 
would  make  It  necessary  to  give  the  county 
court  Jurisdiction  of  the  subject,  to  include 
in  the  computation  to  be  made  to  determine 
when  25  per  centum  of  the  legal  voters  and 
taxpayers  had  signed  the  petition,  the  per- 
sons of  color,  as  well  as  the  white  voters, 
which,  in  the  view  of  all  the  legislation 
touching  schools,  no  one  would  suppose  that 
the  Legislature  contemplated.  In  view  of 
the  foregoing  It  seems  very  clear  that  the 
Legislature  intended  by  the  statute  that  to 
give  the  county  court  Jurisdiction  of  the  sub- 
ject a  petition  signed  by  25  per  centum  of 
the  legal  white  voters  who  are  taxpayers 
within  the  boundary  of  the  proposed  graded 
common  school  district  only  was  necessary, 
where  a  white  graded  common  school  is  de- 
sired, as  in  the  present  instance. 

[6]  The  other  two  contentions  of  appel- 
lants will  be  considered  together.  Four  pe- 
titions, which  were  exact  copies  oC  each' oth- 
er, were  circulated,  and  more  than  25  per 
centum  of  the  legal  white  voters  who  were 
taxpayers,  and  who  resided  within  the  pro- 
posed school  district  signed  one  or  the  other 
of  the  petitions,  but  neither  of  the  petitions 
alone  had  a .  sufficient  number  of  signers. 
These  petitions  were  treated  as  one  petition, 
and  were  together  presented  to  the  board  of 
education  for  Its  indorsement,  and  to  the 
county  Judge.  The  statute  requires  that  25 
per  centum  of  the  legal  voters  who  are  tax- 
payers within  the  proposed  school  district 
must  petition  for  its  establishment  before 
the  costs  and  trouble  of  an  election  are  re- 
sorted to,  and  the  names  of  the  petitioners 
upon  whose  request  the  county  court  bases 
its  actions  must  appear  that  the  people  <tf 
the  proposed  district  may  determine  wheth- 
er they  are  legal  voters  and  taxpayers  with- 
in the  district,  and  two  or  more  petitions 
Identical  in  terms,  and  together  signed  by 
the  requisite  number,  satisfies  the  require- 
ments of  the  statute.  Under  the  local  option 
law,  which  required  a  petition  subscribed  by 
25  per  centum  of  the  voters  in  a  district  to 
be  affected  to  bo  presented  to  the  county 
Judge,  requesting  the  holding  of  an  election 
upon  the  subject  of  the  sale  of  spirituous 
liquors,  in  order  to  authorize  the  county 
Judge  to  order  the  election  to  be  held.  It  was 
held  that  two  or  more  petitions,  which  to- 
gether were  subscribed  by  the  requisite  num- 
ber of  persons,  satisfied  the  requirements  of 
the  statute.  The  same  reasons  would  satis- 
fy the  statute,  in  ordering  an  election  for 
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the  establishment  of  a  graded  common  school 
district.  SItb  y.  Patton,  103  Ky.  444,  45  S. 
W.  459,  20  Ky.  Law  Rep.  166 ;  Tousey  v.  De 
Huy,  62  S.  W.  1118,  28  Ky.  Law  Rep.  458. 

[7]  The  statute  requires  the  petition  to  be 
approved  In  writing  by  the  county  board  of 
education  and  the  county  superintendent  of 
schools  before  the  county  judge  is  authoriz- 
ed to  act  upon  it.  That  such  approval  must 
exist  to  give  the  county  court  jurisdiction 
there  Is  no  doubt.  Under  a  former  statute, 
when  the  approval  of  a  school  trustee  whose 
district  was  affected  by  the  proposed  crea- 
tion of  a  graded  common  school  district  was 
necessary,  It  was  held  that  the  failure  of 
the  applicants  to  secure  such  approval  was 
fatal  to  the  proceedings,  and  the  same  has 
been  held  with  reference  to  the  approval  of 
the  county  board  of  education  under  the 
present  statute.  Kattawa  Common  School 
District  V.  Trustee,  etc.,  99  S.  W.  906,  30 
Ky.  Law  Rep.  839;  MuIIins  t.  Andrews,  45 
S.  W.  231,  20  Ky.  Law  Rep.  20 ;  Ctonrad  v. 
Poole,  184  Ky.  348,  211  S.  W.  874. 

[t-101  In  the  Instant  case,  the  board  of 
education  at  a  meeting  beld  for  the  pnrpose 
adopted  a  resolution  approving  the  creation 
of  the  proposed  graded  common  school  and 
the  boundaries  of  it,  which  was  duly  enter- 
ed upon  its  records,  and  was  subscribed  by 
its  chairman  and  secretary,  but  at  the  same 
time  the  approval,  which  It  placed  In  writ- 
ing upon  the  petition,  was  written  upon  one 
of  the  petitions  only,  and  was  signed  by 
each  of  the  members  of  the  board  witb  his 
name,  followed  by  a  statement  that  he  was 
a  member  by  reason  of  being .  the  chairman 
of  a  designated  educational  division.  It  is 
insisted  that,  the  board  of  education  being 
a  corporation,  it  could  act  only  as  such,  and 
that  the  approval  Indorsed  upon  the  petition 
was  not  the  act  of  the  board,  but  the  sepa- 
rate act  of  eadi  of  Its  individual  members, 
and  that  the  approval  should  have  been  sub- 
scribed by  the  board  by  its  chairman  and  at- 
tested by  its  secretary.  True  the  board  is  a 
corporation,  and  so  declared  by  statute,  as 
the  trustees  of  a  school  district  are  a  cor- 
poration, and  must  act  as  such,  or  else  its 
acts  are  Ineffectual.  The  board  to  act  must 
have  present  a  quorum  of  Its  members,  and 
all  must  have  bad  notice  or  opportunity  to 
be  present.  Shore  v.  Langston,  125  Ky.  816, 
102  S.  W.  236,  31  Ky.  Law  Rep.  388;  Scott 
v.  Pendley,  114  Ky.  606,  71  S.  W.  647,  24  Ky. 
Law  Rep.  1431;  Shepherd  v.  GambUI,  75  S. 
W.  223,  25  Ky.  Law  Rep.  333;  Creech  v. 
Trustees,  102  S.  W.  804,  31  Ky.  Law  Rep. 
379.  A  distinction  must,  however,  be  drawn 
between  the  manner  required  of  the  board 
when  transacting  its  business  touching  con- 
tracts and  performing  its  fiscal  duties  and 
such  an  act  as  approving  the  creation  of' a 
graded  common  school  district  In  the  lat- 
ter  Instance  it   is  only  its  intellectual   ap- 


proval that  is  required  in  order  that  it  may 
malntabi  a  proper  control  over  the  schools 
and  educational  Interests  of  the  county.  In 
such  case  a  substantial  compliance  with  the 
statute  satisfies  it.  In  De  Haven  v.  Hard- 
Insburg,  etc.,  164  Ky.  615,  176  S.  W.  994. 
which  Involved  the  suflSdency  of  an  indorse- 
ment of  approval  by  a  school  trustee  of  the 
petition  for  the  creation  of  a  graded  com- 
mon school  district,  this  court  said: 

"We  are  not  disposed  to  hold  that  the  same 
formalitieB  should  attend  the  approval  of  such 
a  petition  aa  are  held  to  be  necessary  in  the 
execution  of  ordinary  legal  documents." 

The  monbers  of  the  board  of  education 
In  the  instant  case,  acting  as  the  board,  at 
a  meeting  held  for  the  purpose,  indorsed  its 
approval  in  writing  upon  one  of  the  peti- 
tions, therein  referring  to  the  other  as  cop- 
ies of  It,  and  extending  its  approval  to  all, 
and  then  each  member  of  the  board  signed 
the  writing.  The  superintendent  of  schools 
also-  Indorsed  bis  approval  at  the  same  time, 
and  thus  the  written  awtoval  was  sub- 
scribed by  not  only  the  chairman  and  secre- 
tary, but  each  member,  of  the  board,  though 
the  signatures  of  the  chairman  and  secre- 
tary did  not  purport  to  be  subscribed  as 
such,  but  as  members  of  the  board,  which 
they  were.  This  was  a  oomplianoe  with  the 
statute,  for  all  the  purposes  for  which  the 
approval  of  the  board  of  education  is  re- 
quired.   Tba  judgment  Is  therefore  affirmed. 


JOHNSON  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    June  4, 19Q0.) 

r.  Criminal  law  «3>938(l)— New  trial  will  be 

granted  for  material  new  evidence  probably 

affecting  result. 

While  courts  are   somewhat   reluctant  to 

grant  a  new  trial  for  newly  discovered  evidence, 

they  will  grant  a  new  trial  for  such  evidence  if 

its  materiality  and  probable  effect  are  such  that 

a  manifest  injustice  would  be  committed  to 

disallow  the  new  trial. 

2.  Criminal  law  «=»938( I)— Cumulative  evl> 
dence  which  probably  wovld  change  verdict 
requires  new  trial. 

Wliile  a  new  trial  wQI  not  be  granted  as  a 
general  rule  to  accused  for  newly  discovered 
evidence  which  is  cumulative  only,  it  will  be 
granted  where  the  evidence,  though  somewhat 
cumulative,  is  of  so  controlling  a  character 
that  it  would  possibly  change  the  verdict. 

3.  Homldde  e=s3\9—HeMi\y  discovered  evi- 
doMM  which  would  reduce  degree  of  homicide 
roqolroo  aew  trial. 

Where  the  newly  discovered  evidence, 
though  insufficient  to  establish  a  possibility  that 
accused  would  be  acquitted  on  a  new  trial,  is 
sufficient  to  make  it  probable  that  a  verdict  for 
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a  lesser  degree  of  homidde  than  murder  in  the 
first  degree  would  be  rendered,  it  is  auffldent 
to  require  a  new  trial  after  verdict  of  first 
degree  murder  fixing  the  penalty  at  death. 

4.  Hemieide  «=>3I9— Newly  disMver«d  evl- 
deaee  CMinMlatlva  to  defendant'*  testimony 
kald  sufficient  to  require  new  trial. 

Where  defendant  was  convicted  of  first 
degree  murder  and  sentenced  to  death,  newly 
discovered  evidence  by  two  witnesses  that  they 
heard  the  conversation  to  which  defendant  tes- 
tified and  in  which  deceased  made  scurrilous 
remarks  about  defendant's  sister  would  be 
suffident,  if  true,  to  reduce  the  offense  to  man- 
slaughter and  requires  the  granting  of  a  new 
trial. 

5.  Criminal  law  <&=»g44— Credibility  of  wit. 
nesses  not  determined  on  motion  for  new 
trial  for  new  evidence. 

On  a  motion  for  a  new  trial  of  a  criminal 
prosecution  for  newly  discovered  evidence, 
where ^the  afSdavits  of  both  sides  as  to  the  char- 
acter of  the  new  witnesses  was  about  equal 
in  volume  and  weight,  the  credibility  of  their 
testimony  will  not  be  determined  in  deciding 
the  motion,  but  will  be  left  for  the  Jury  at  the 
new  trial. 

6.  Criniaal  law  «=>722'/2— Proseouting  attor- 
ney cannot  charge  aecused  witti  degrading 
offense  net  eupperted  by  record. 

It  is  misconduct  for  the  prosecuting  attor- 
ney in  his  argument  to  charge  the  accused  with 
an  independent  degrading  offense  which  ia  not 
supported  by  the  testimony. 

7.  Criminal  law  «e=>304(4),  722*/3— Conrt  Ju- 
dleially  knows  that  "bootlegger"  Is  unlawful 
llqnor  Mller,  aid  prosecutor  aiionld  not  refer 
to  d«f«ndant  in  anoh  term*  hi  alisenoe  of  evl- 


Tbe  Conrt  of  Appeals  may  take  judidal 
notice  that  the  term  "bootlegger"  refers  to  one 
engaged  in  the  unlawful  sale  of  intoxicating 
liquor,  and  that  in  some  communities  would 
cause  the  jury  to  regard  the  person  so  engaged 
with  contempt  and  prejudice,  so  that  it  was 
prejudicial  error  for  prosecuting  attorney  to 
state  without  evidence  that  defendant  accused 
of  murder  was  a  bootlegger. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrase*,  Second  Series,  Bootlegger.] 

Appeal  from  Circuit  Court,  Bourbon 
County. 

Oscar  17.  Johnson  was  convicted  of  murder 
in  the  flrst  degree  and  bis  punishment  fixed 
at  deatIS,  and  he  appeals.  Reversed,  with 
directions  to  grant  a  new  trial. 

Edwin  P.  Morrow,  of  Somerset,  and  O.  T. 
Hinton,  of  Paris,  for  appellant 

Charles  I.  Dawson,  Atty.  Oen.,  and  T.  B. 
McGregor,  Asst.  Atty.  Om.,  for  the  Oommon- 
wesltli. 

THOMAS,  J.  The  grand  Jury  ct  Bourbon 
county  returned  an  indictment  against  the 
appellant  Oscar  N.  Johnson,  charging  him 


with  murdering  Walter  Rice,  which  occur- 
red at  about  7  p.  m.  on  January  29,  1918, 
in  the  restaurant  of  A'Hern  A  Burton,  lo- 
cated at  the  corner  of  Tenth  and  Pleasant 
Btceets  in  the  city  of  Paris,  Ky.  Appellant 
entered  a  plea  of  not  guilty,  but  upon  his 
trial  the  Jury  convicted  him  and  fixed  his 
punishment  at  death.  His  motion  for  a  new 
trial  having  been  overruled,  he  prosecutes 
this  appeal,  relying  upon  tbree  grounds  for 
a  reversal:  (1)  Error  of  the  court  in  falling 
to  grant  him  a  new  trial  because  of  newly 
discovered  material  evidence  which  he  did 
not  and  could  not  discover  before  the  trial  by 
the  use  of  ordinary  diligence;  (2)  miscon- 
duct of  the  commonwealth's  attorney  in  his 
closing  argument  to  the  Jury;  and  @)  ac- 
tual bias  of  two  of  the  jurors  who  sat  in  the 
case,  as  shown  by  the  aflSdavits  of  witnesses 
discovered  after  the  trial  that  the  two  Jurors 
bad  formed  and  expressed  an  opinion  ad- 
verse to  the  appellant  before  being  aco^ted 
on  the  jury. 

A  disposition  of  ground  1  requires  a 
brief  statement  of  the  substantial  facts  as 
shown  by  the  record.  Appellant  was  about 
30  years  of  age  and  unmarried,  while  the 
deceased  was  36  years  of  age,  married,  and 
resided  at  Livingston,  Ky.  They  were  both 
employed  by  the  railroad  company,  appellant 
as  a  brakeman,  and  the  deceased  as  a  fire- 
man. They  were  and  had  been  acquainted 
with  each  other  ^or  some  4  or  6  years.  They 
frequently  met  and  there  is  nothing  in  the 
testimony  showing  that  there  was  'any  ill 
feeling  between  them,  or  that  they  sustained 
to  each  other  anything  less  than  the  most 
cordial  relations. 

There  appears  to  be  some  kind  of  division 
railroad  office  located  at  Paris,  where  the 
appellant  resided,  and  the  deceased  was  on 
the  fatal  day  consulting  with  some  of  the 
railroad  officers  relative  to  being  promoted 
from  the  position  of  fireman  to  that  of  en- 
gineer, and  was  in  Paris  on  that  day  for 
that  purpose.  The  appellant  was  not  at 
work,  because  he  was  to  be  examined  on  that 
day  for  acceptance  or  rejection  as  a  member 
of  the  army  under  the  draft  law. 

About  8  o'clock  In  the  morning,  appellant 
being  as  he  says  more  or  less  disturbed  over 
the  prospects  of  being  taken  into  the  army, 
took  one  drink  of  whisky  given  him  in  a 
barber  shop,  and  later  in  the  day  be  bought 
some  from  a  bootlegger  and  took  several 
drinks  of  that  A^ont  4  o'clock  in  the  after* 
noon  he  and  the  deceased  met  at  the  res- 
taurant where  the  homidde  occurred,  and 
according  to  the  testimony  of  some  five  or 
six  witnesses  Introduced  by  the  common- 
wealth they  were  talking  pleasantly  to- 
gether, and  in  the  language  of  the  witnesses 
were  "going  in  and  out  frequently,"  whec 
about  7  o'clock,  while  the  deceased  was  talk- 
ing to  a  drummer  and  was  eating  some  pea- 
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lints,  the  appellant  came  into  tbe  restaurant 
and  shot  him  twice,  without  any  words  pass- 
ing between  them.  Immediately  Mr.  Burton, 
one  of  the  proprietors  of  the  restaurant,  and 
as  soon  as  he  could,  grabbed  the  appellant, 
who  still  had  his  pistol  in  his  hand,  and  the 
latter  said,  "This  man  has  said  enough  for 
me  to  kill  him."  Burton  asked  for  a  sur- 
render of  tbe  pistol,  but  appellant  said  to 
him,  "No,  I  am  not  going  to  shoot  any  more." 
He  then  left  the  restaurant  and  went  to  the 
barber  shop,  about  one  square  distant,  and 
inquired  if  his  nephew,  a  young  Mr.  York, 
was  there,  or  had  been  there.  He  then  came 
back  to  the  restaurant  with  Iiis  pistol  in  his 
hand  and  requested  that  the  police  be  tele- 
phoned for  because  he  wanted  to  surrender. 
He  was  taken  to  the  ]all,  where  he  has  re- 
mained since. 

In  explanation  qf  this  apparent  premedi- 
tated murder,  the  appellant  testified:  That 
be  bad  known  tbe  deceased  as  above  stated. 
That  he  was  the  youngest  of  a  family  of  13 
children,  the  most  of  whom  were  girls,  and 
that  he  was  very  much  attached  to  his 
brothers  and  sisters,  particularly  to  the 
latter.  That  about  four  years  prior  to  the 
homicide  the  deceased  had  worked  as  an 
engineer  at  thte  plant  of  the  Bond  Lumber 
Company  at  Bonds,  Ky.,  In  the  neighborhood 
of  which  the  appellant,  his  brothers  and 
sisters,  were  bom  and  rea/ed.  One  of  his 
sisters  married  a  man  by  the  name  of  Dave 
York,  and  he  says  that  some  three  or  four 
years  prior  to  the  homicide  the  deceased  got 
into  a  conversation  with  him  in  which  the 
former  asked  him  if  he  knew  Mrs.  Dave 
York,  and  the  deceased  stated  that  she  was 
running  a  disorderly  bouse  at  Bonds,  and 
in  substance  that  she  was  unchaste  and 
without  virtue,  using  in  the  conversation,  as 
testified  to  by  appellant,  language  which  we 
will  not  copy  in  this  opinion.  The  appellant 
says  that  he  did  not  then  state  to  the  de- 
censed  that  Mrs.  York  was  his  sister,  be- 
cause he  was  somewhat  wrought  up  and  he 
thought  it  would  be  necessarily  embarrass- 
ing, but  he  denied  the  charge  and  asserted 
that  Mrs.  York  was  a  virtuous  woman  and 
be  could  prove  it.  He  afterward  got  affida- 
vits denying  the  charges  made  by  deceased, 
including  one  from  the  man  with  whom 
be  particularly  charged  Mrs.  York  with 
being  familiar,  and  brought  that  informa- 
tion to  tbe  knowledge  of  the  deceased,  who, 
according  to  tbe  appellant,  accepted  it  as 
true,  and  there  was  never  afterward  any- 
thing said  between  the  parties  concerning 
the  matter  until  a  few  minutes  or  seconds 
preceding  the  shooting.  He  said  that  he  en- 
tertained no  malice  nor  any  unkind  feeling 
toward  the  deceased  until  the  conversation 
immediately  preceding  the  killing,  -  which 
conversation  was  to  this  effect:  That  he 
walked  out  of  the  restaurant  intending  to 
telephone  his  boarding  house  that  be  perhaps 
would  not  be  there  for  supper,  and  that  de- 


ceased followed  him  out  on  the  pavement  and 
asked  him  what  he  (appellant)  thought  of 
his  (deceased's)  chances  to  be  promoted  from 
fireman  to  engineer,  in  answer  to  which  ap- 
pellant said  in  substance,  "I  don't  see  why 
you  wouldn't  stand  a  good  chance  for  pro- 
motion, since  you  have  been  a  good  fireman, 
and  had  experience  as  an  migineer  down  at 
Bonds,"  and  that  upon  the  mention  of  the 
name  "Bonds"  the  conversation  turned  to  the 
subject  as  to  when  either  of  them  had  been 
up  there,  deceased  saying  that  he  had  not 
been  there  for  some  time,  but  was  Intending 
to  go  soon;  that  there  was  a  woman  up 
there,  Mrs.  Dave  York,  that  he  wanted  to 
see,  and  used  language  describing  the  cheap- 
ness of  her  virtue,  saying  that  be  had  the 
price,  etc.,  and  used  with  reference  to  her 
such  scurrilous  and  slanderous  language 
that  we  will  not  here  incorporate  It,  where- 
upon the  defendant  replied,  "You  are  a  damn 
liar,  you  are  drunk,"  when  the  deceased 
said,  "Go  home,"  and  turned  and  went  into 
the  restaurant.  Appellant  said  that  he  be- 
came so  enraged  that  he  did  not  remember 
what  happened  after  that  until  be  fired  the 
second  shot,  but  be  went  almost  immediately 
thereafter  into  the  restaurant  and  committed 
the  homicide.  His  explanation  of  his  con- 
duct is  tliat  he  was  so  shocked  and  enraged 
at  the  accusation  against  his  sister  by  the 
deceased  after  what  had  occurred  some  years 
before  that  he  lost  consciousness,  and  his 
attorneys  insist  that  this,  coupled  with  his 
partially  Intoxicated  condition,  produced 
emotional  insanity  sufficient  to  excuse  bim 
from '  the  guilty  consequences  of  his   deed. 

While  some  few  witnesses,  who  are  8ho\vn 
not  to  be  on  the  best  terms  with  appellant, 
testified  to  his  bad  diaracter  for  peace  and 
order,  the  greater  weight  of  the  testimony 
Is  that  he  was  both  peaceable  and  orderly  in 
his  association  with  Ids  fellows ;  that  he  was 
industrious  and  energetic;  that  he  possessed 
an  excitable  nature,  was  very  much  attached 
to  his  sisters,  and  would  naturally  become 
angry  when  their  reputations  were  assailed. 

In  support  of  his  motion  for  a  new  trial 
upon  the  ground  of  newly  discovered  evi- 
dence, appellant  filed  the  affidavits  of  Thom- 
as Gregory  and  J.  B.  Barrett,  both  of  whom 
were  unacquainted  with  either  the  appellant 
or  deceased,  and  in  which  affidavits  they 
state  in  substance  tbat  they  were  both  in  the 
city  of  Paris  on  the  day  in  question,  and  that 
they  were  on  their  way  to  the  depot,  when, 
between  6  and  7  o'clock,  they  passed  the 
restaurant  in  question  and  saw  two  men 
standing  In  front  of  it  near  a  telephone  pole, 
and  that  in  passing  they  beard  the  substance 
of  tbe  conversation  testified  to  by  appellant 
as  having  occurred  between  bim  and  the  de- 
ceased Just  in  front  of  the  restaurant,  with 
reference  to  Mrs.  York.  The  two  affiants, 
after  getting  to  the  depot,  and  before  the 
arrival  of  the  train  upon  whidi  they  expect- 
ed to  depart,  heard  of  a  shooting  down  in 
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town;  but  they  did  not  connect  It  with  the 
conversation  they  had  heard,  and  went 
away.  With  these  affidavits  there  was  also 
filed  that  of  the  appellant,  as  well  as  one  by 
his  attorney  In  which*  It  appears  that  appel- 
lant had  stated  to  his  attorney  that  persons 
passed  on  the  pavement  at  the  time  of  that 
conversation,  but  that  appellant  did  not  know 
any  of  them,  and  the  attorney. had  made  a 
number  of  visits  to  surrounding  towns  and 
had  exercised  extraordinary  diligence  to  dis- 
cover some  one  who  might  have  passed  and 
heard  the  whole  or  a  part  of  that  conversa- 
tion, but  without  avail. 

After  appellant  was  convicted,  he  address- 
ed a  pamphlet  to  the  public  In  which  he  de- 
picted his  unfortunate  situation  and  appeal- 
ed for  sympathy,  as  well  as  financial  aid  in 
prosecuting  his  defense,  and  one  of  these 
pamphlets  seems  to  have  come  to  the  notice 
of  Thomas  Gregory,  and  from  the  statements 
made  In  it  Gregory  said  that  he  became  con- 
vinced •  that  the  conversation  which  he  and 
Barrett  heard  in  front  of  the  restaurant  was 
the  one  mentioned  by  appellant,  and  he 
afterwards  divulged  it,  and  in  that  manner 
his  and  Barrett's  testimony  was  discovered, 
and  all  of  which  occurred  after  the  trial. 
So  that  there  neither  can  be  nor  Is  there  any 
complaint  concerning  the  question  of  dili- 
gence in  the  discovery  of  that  testimony.  The 
only  questions  are:  Is  it  relevant  and  mate- 
rial, and.  If  so,  is  it  to  be  rejected  becaiuse 
It  might  be  considered  cumulative? 

[1,2]  As  a  general  proposition,  courts  are 
somewhat  reluctant  to  grant  a  new  trial  up- 
on this  ground,  because  it  Is  one  which  opens 
a  ready  door,  not  only  for  the  commission  of 
perjury,  but  for  the  perpetration  of  fraud 
by  the  party  relying  upon  It  Notwithstand- 
ing, however,  such  reluctance,  the  courts 
will  unhesitatingly  grant  a  new  trial  for 
newly  discovered  evidence,  when  on  account 
•of  its  materiality  and  probable  effect  a  manl- 
.  fest  injustice  would  be  committed  to  disallow 
It,  and  It  may  also  here  be  stated  that  while 
this  court,  as  well  as  others,  announce  and 
apply  the  general  rule  that  a  new  trial  will 
not  be  granted  for  newly  discovered  evi- 
dence which  is  cumulative  only,  still  that 
rule  Is  not  of  universal  application,  and 
where  the  newly  discovered  evidence,  al- 
though to  some  extent  cumulative  in  its 
nature,  is  of  so  controlling  a  character 
as  that  It  would  possibly  change  the  verdict. 
It  would  be  prejudicial  error  to  refuse  a 
new  trial  based  on  this  ground.  For  author- 
ities sustaining  these  general  propositions, 
we  refer  to  16  Corpus  Juris,  1191-1201 ;  20 
B.  0.  Ii.  289,  296,  297 ;  Gravitt  v.  Common- 
wealth, 184  Ky.  429,  212  S.  W.  430 ;  Crouch 
▼.  Comnumwealth,  172  Ky.  463,  189  S.  W. 
698 ;  C,  N.  O.  &  T.  P.  Hy.  Ca  v.  Cecil,  164 
Ky.  877,  175  S.  W.  654;  and  other  Kentucky 
cases  cited  in  the  notes  of  the  publications 
referred  to. 

The  defendant  in  the  Croudi  Case  was 


convicted  for  killing  a  man  by  the  name  of 
Wills.  The  shooting  occurred  near  the  depot, 
and  when  It  was  practically  dark.  The  son 
of  deceased  had  been  arrested  by  oflScers  for 
some  misdemeanor,  and  the  father  was  mak- 
ing demonstrations  to  take  him  away  from 
the  officers,  when  the  defendant  Crouch,  ac- 
cording to  his  testimony,  asked  the  deceased 
to  stay  back  and  not  Interfere  with  the  officers 
who  arrested  the  boy,  when  the  deceased 
cursed  and  drew  a  pistol  and  was  about  to 
fire  when  defendant  shot  htm.  After  the 
trial  he  discovered  a  witness  by  the  name  of 
Ferguson,  who  It  seems  was  a  prospective 
passenger  waiting  for  the  train  and  was 
standing  close  enough  to  see  what  occurred, 
and  his  affidavit  corroborated  the  testimony 
of  the  defendant  Crouch.  A  new  trial  was 
sought,  and  among  the  grounds  relied  on  was 
the  newly  discovered  testimony  of  Ferguson. 
There  was  no  question  of  want  of  diligence 
in  that  case,  as  there  is  none  in  this  case; 
but  the  judgment  of  conviction  was  reversed 
solely  xipoii  the  ground  of  newly  discovered 
testimony,  although  it  was  In  its  nature  cu- 
mulative to  that  given  by  the  defendant. 
The  court  in  commenting  upon  the  newly  dis- 
covered testimony,  lliB  nature,-  materiality, 
and  probable  effect,  said: 

"The  testimony,  which  Ferguson  proposes  to 
give,  bears  upon  the  decisive  facts  of  the  homi- 
cide and  from  them  the  guilt  or  innocence  of 
appellant  can  b.e  most  certainly  determined.  It 
is  not  cumulative  or  for  the  purpose  of  im- 
peaching any  witness,  who  testified  upon  the 
trial.  The  witnesses  who  testified  upon  the 
trial,  with  the  exception  of  Freeman  Wills,  de- 
posed that  they  either  did  not  or  conld  not,  at 
the  time  the  mortal  wounds  were  given,  see 
the  appellant  and  the  deceased,  and  it  is  rea- 
sonable to  conclude  that  other  persons,  if  any 
there  were,  who  may  have  been  about  the  de- 
pot, did  not  and  could  not  see  what  transpired. 
The  testimony  of  Ferguson  will  strongly  corro- 
borate that  of  appellant." 

In  the  Cecil  Case,  this  court,  quoting  from 
the  case  of  Torain  v.  Terrell,  122  Ky.  745, 
93  S.  W.  10,  said : 

"The  rule  that  newly  discovered  evidence 
which  is  merely  cnmnlative  is  not  ground  for 
a  new  trial  allows  of  some  exceptions.  For 
instance,  the  rule  does  not  apply  if  the  newly 
discovered  evidence,  though  cumulative,  is  suf- 
ficient to  render  clear  that  which  was  before 
a  doubtful  case,  or  if  it  is  of  a  conclusive  or 
decisive  character,  or  of  so  controlling  a  char- 
acter it  would  probably  change  the  verdiM. 
•  •  *  Applications  for  new  trials  are  ad- 
dressed to  the  sound  discretion  of  the  court, 
to  be  exercised  according  to  the  rules  and  usag- 
es of  law,  and  the  court  should  regard  the  sub- 
stantial justice  of  the  case,  equally  remote  from 
favoring  negligence  or  exacting  unreasonable 
diligence." 

To  the  same  effect  are  the  cases  of  I.  C.  R. 
R.  Co.  V.  Wilson,  103  S.  W.  364,  81  Ky.  Law 
Rep.  789  J  Adams  Oil  Co.  v.  Stout,  41  S.  W. 
563,  19  Ky.  Law  Rep.  758;  Johnson  v.  Stiv- 
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ers,  96  Ky.  128,  23  8.  W.  957,  15  Ky.  Law 
Rep.  477 ;  Berberlch  y.  LoulsvlUe  Bridge  Co., 
46  S.  W.  691,  20  Ky.  Law  Rep.  467;  and 
Owsley  ▼.  Owsley,  77  S.  W.  397,  26  Ky.  Law 
Rep.  1186. 

[S]  If  the  newly  dlscoTered  testimony  is 
material  upon  any  vital  Issue  In  the  case, 
and  It  Is  otherwise  admissible,  the  fact  that 
It  Is  not  directed  to  the  establUibment  of 
the  defendant's  Innocence  of  all  crime  will 
not  care  the  error  In  refusing  to  sustain  the 
motion  for  a  new  trial  therefor  if  the  n^w- 
ly  discovered  evidence  Is  directed  to  an  issue 
whidi,  if.  established,  would  reduce  the  de- 
gree of  the  crime  as  well  as  lessen  the  punish- 
ment Inflicted.  The  question  of  supreme  in- 
terest to  a  defendant  in  a  criminal  prosecu- 
tion is,  first,  to  establish  his  innocence  of  any 
crime,  bnt,  If  he  should  be  unable  to  do  that, 
he  Is  next  interested  in  reducing  bis  offense 
to  the  lowest  one  for  which  he  could  be  con- 
victed nnder  the  indictment,  and  in  capital 
cases  the  one  is  about  of  as  much  import- 
ance to  him  as  the  other.  Thus,  in  16  Corpus 
Juris,  1208,  the  text  says: 

"Where  newly  discovered  evidence  will  prob- 
ably change  the  result  to  a  verdict  more  favor- 
able to  defendant,  a  new  trial  should  be  grant- 
ed." Crouch  V.  Commonwealth,  supra,  and 
Brooks  V.  Commonwealth,  144  Ky.  107,  137  & 
W.  867. 

In  the  same  voimne  of  Corpus  Juris,  on 
page  1209,  in  speaking  of  the  rule  with  refer- 
ence to  capital  cases,  it  is  said: 

"In  a  capital  case  even  a  grave  doubt  created 
by  the  newly  discovered  evidence  may,  in  the 
interest  of  justice,  require  a  new  trial.  Where 
the  new  evidence  is  not  alone  suflScient  to  re- 
quire a  new  trial,  nevertheless  it  may  be  con- 
sidered in  connection  with  other  errors  and  ir- 
regularities on  the  trial  as  bearing  on  a  de- 
fendant's right  to  a  new  trial." 

[4]  Whether  the  effect  of  the  conversa- 
tion Immediately  preceding  the  killing  testi- 
fied to  by  appellant  alone,  but  which  he  seeks 
to  corroborate  by  the  discovered  witnesses, 
would  be  sufficient  to  authorize  a  verdict  of 
acquittal,  is  a  question  with  which  we  are 
not  concerned;  it  being  exclusively  for  the 
determinati<m  of  the  jury.  But  can  we  say 
that  the  establishment  of  that  conversation 
would  not  affect  the  verdict  in  either  reduc- 
ing the  severity  of  the  punishment  or  the 
degree  of  guilt?  Manifestly  not.  To  do  so 
would  plainly  Ignore  our  knowledge  of  hu- 
man nature  obtained  from  observation  and 
experience.  Tliat  knowledge  teaches  us  that 
the  conversation  with  reference  to  appellant's 
sister,  if  it  occurred  In  the  manner  and  at  the 
time  testified  to  by  him,  would  have  a  tenden- 
cy at  least  to  provoke  and  anger  the  deceased 
to  such  an  extent  as  to  authorize  the  jury  to 
find  that  be  did  not  commit  the  deed  with 
which  he  is  charged  with  that  degree  of  mali- 
ciousness and  premeditation  essential  to  the 
crime  of  murder,  but  that,  on  the  Contrary,  he 


acted  under  sudden  heat  and  passion,  which, 
if  true,  would  reduce  his  offense  to  that  of 
voluntary  manslaughter.  Out  of  the  frailties 
of  our  nature  grows  the  dlatlnction  between 
the  two  grades  of  homicide,  which  distinction, 
from  the  dictates  of  reason  and  Justice^  has 
long  been  recognized  and  established  as  a  part 
of  the  criminal  law.  Without  further  discus- 
sion, we  conclude  that  a  new  trial  should 
have  been  granted  on  this  ground. 

[B]  Much  evidence  in  the  way  of  aflldavlts 
was  Introduced  by  both  sides  touching  the 
character  of  the  afiiants  Gregory  and  Bar- 
rett, and  we  might  say  that  It  was  about 
equal  in  volume  and  weight;  but  whether 
their  testimony  is  or  not  credible  will  be  a 
question  for  the  jury  upon  another  trial,  and 
not  one  for  us  to  determine  at  this  time. 

[6]  To  sustain  ground  2  urged  for  a  re- 
versal, the  bill  of  evidence  shows  a  number 
of  remarks  made  by  the  commonwealth's  at- 
torney in  his  closing  argument  to  the  Jury, 
of  which  complaint  Is  made ;  but  the  only  one 
we  deem  necessary  to  notice  Is  that  one 
charging  defendant  with  being  a  "boot- 
legger." He  also  charged  appellant  with 
being  a  "pistol  toter,"  and  there  was  some 
evidence  Introduced  to  establish  his  reputa- 
tion for  that  offense.  This,  however,  was 
given  by  Mdtnesses  who  were  not  on  friend- 
ly terms  with  him.  He  admitted  having  the 
pistol  on  the  occasion  complained  of,  but  ex- 
plains that  in  finishing  his  run,  which  was- 
Paris,  on  the  evening  before,  he  left  his  pis- 
tol in  his  overcoat  pocket,  and  which  he 
carried  for  the  purpose  of  protecting  him- 
self in  going  from  the  railroad  yards  to  his 
boarding  house  against  waylayers  and  rob- 
bers with  which  the  community  was  Infested 
at  that  time.  It  is  doubtful  whether  it  Is 
competent  to  prove  one's  reputation  for  a 
specific  offense;  but,  waiving  that,  we  are- 
convinced  that  there  was  absolutely  no  tes- 
timony in  the  record,  direct  or  circumstan- 
tial, supporting  the  charge  made  by  ibe 
commonwealth's  attorney  that  appellant  was" 
a  bootlegger.  This  court  has  time  and  again 
prescribed  the  limits  within  which  counsel 
in  their  argument  to  the  jury  should  be  con-  ' 
fined,  and  the  general  rule  gathered  from  all 
the  cases  is  that  the  proper  bounds  are  over-' 
stepped  when  counsel  goes  outside  of  the  rec- 
ord for  the  purpose  of  abusing  and  vilifying: 
the  opposing  client  and  transgresses  hia 
rights  and  duties  when  be  accuses  such 
client  of  being  guilty  of  a  degrading  offense 
to  support  which  there  Is  no  testimony  of 
any  character  In  the  record.  Some  of  the 
cases  from  this  court  dealing  with  this  ques- 
tion are  Gilbert  v.  Commonwealth,  106  Ky.. 
919,  51  S.  W.  804,  21  Ky.  Law  Rep.  544; 
Wilson  V.  Commonwealth,  54  S.  W.  946,  21 
Ky.  Law  Rep.  1333 ;  Allen  v.  Commonwealth,. 
145  Ky.  409,  140  S.  W.  527;  Slaughter  v. 
Commonwealth,  149  Ky.  5,  147  S.  W.  751; 
Turpin  v.  Commonwealth,  140  Ky.  294  130- 
S.  W.  1086,  30  L.  R.  A-  (N.  S.)  794,  140  Am. 
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St  Rep.  878;  Howerton  y.  Commonwealth, 
129  Ky.  482,  112  a  W.  606,  33  Ky.  Law  Rep. 
1008;  Rbodes  t.  CJommonwealth,  107  Ky. 
534,  54  a  W.  170,  21  Ky.  Law  Rep.  1070, 
92  Am.  St.  R^.  360;  Stroud  v.  Common- 
wealth, 160  Ky.  503,  169  S.  W.  1021;  and 
Steams  Coal  &  Lbr.  Co.  v.  Williams,  177  Ky. 
608,  198  S.  W.  64. 

[7]  Tbe  general  tenor  of  all  tbe  cases  cited, 
and  others  which  might  be,  is  that  an  attor^ 
ney  in  his  argument  has  no  right  to  go  out- 
side of  the  record  for  the  purpose  of  influenc- 
ing the  passions  or  prejudices  of  the  Jury, 
nor  has  he  the  right  to  assert  as  a  mate- 
rial fact  that  which  the  testimony  does  not 
support,  or  which  asserted  fact  Is  not  to  be 
deduced  from  other  facts  or  circumstances 
proven,  especially  so  if  the  statement  con- 
sists in  the  unsupported  charge  that  the  one 
referred  to  is  guilty  of  "an  independent  of- 
fense calculated  to  render  blm  obnoxious 
to  the  Jury.  It  is  a  fact  of  which  we  may 
take  Judicial  notice  that  the  term  "bootleg- 
ger" .refers  to  one  who  engages  in  the  un- 
lawful sale  of  intozlcatlng  liquors.  We  like- 
wise know  that  in  some  communities,  and 
with  some  people,  scarcely  any  more  op- 
probrious epithet  could  be  applied  to  one 
than  to  call  him  a  "bootlegger."  In  such 
communities  and  before  sudi  people  it  is 
not  dlfflcnlt  to  see  that  the  accusation  would 
be  calculated  to  cause  the  Jury  to  regard  the 
defendant  with  contempt  and  prejudice  and 
to  cause  them  to  render  a  yerdict  against 
him  which  they  might  not  otherwise  do. 
At  any  rate.  It  is  impossible  for  us  to  say 
that  sudi  a  charge  would  not  so  afTect  the 
verdict  of  the  Jury.  It  is  sufficient  for  the 
purpose  that  the  charge  might  produce  upon 
the  minds  of  the  Jury  such  adverse  eflTect, 
and  the  objection  to  the  statement  should 
lutve  been  sustained  and  the  Jury  admonished 
to  not  regard  it.  The  court  should  have  at 
least  done  this  much,  there  having  been  no 
motion  to  discharge  the  Jury  and  contioBe 
the  case. 

What  has  been  said  renders  it  unneces- 
sary to  discuss  or  determine  the  questions 
relied  on  by  ground  3. 

For  the  reasons  stated,  the  Judgmoit  is 
reversed,  with  directions  to  grant  the  de- 
fendant a  new  trial;  and  for  proceedings 
consistent  with  this  opinion. 


CA8EY  V.    HART    WALLACE   &   CO. 

<CoTirt  of  Appeals  of  Kentucky.   June  8, 1920.) 

i.  Broker*  9=360— Entitled  to  oommlsaion  «h 
obtaialag  binding  contract  which  party  refat* 
ad  to  carry  out. 

Where  customer  was  presented. by  brokers, 
«nd  was  accepted  by  landowner,  and  parties  ez' 
ecuted  a  valid  and  enforceable  contract,  bro' 


WALLACae  A  00.  Ill 

I.W.) 

kers  were  entitled  to  their  eommisBlon,  even 
though  the  parties,  through  the  fault  of  one  or 
the  other,  afterwards  refused  to  carry  out  tbe 
contract 

2.  Appeal  and  error  ^s>l033(6)— Refusal  to  In- 
struct harmless,  where  given  Instruction  was 
more  favorable. 

Where  the  given  Instruction  is  more  favor- 
able to  tbe  defendant  than  the  one  requested, 
appellant  cannot  complain  that  the  request  was 
refnsed. 

3.  New  trial  9s»42(4)— Remote  rolatlonshlp  of 
party  to  Juror  not  ground. 

Court  did  not  err  in  denying  a  new  trial  on 
the  ground  that  one  Juror  was  a  second  cousin 
to  the  wife  of  one  of  the  prevailing  parties  and 
to  the  mother  ef  another  prevailing  party, 
where  it  was  shown  that  there  was  an  estrange- 
ment between  the  families,  and  that  one  of  tbe 
prevailing  parties  had  never  been  in  the  Juror's 
borne,  and  the  other  had  been  there  only  once  in 
20  years. 

Appeal  from  Circuit  Court,  Sbelby  County. 

Action  by  Hart  Wallace  &  Co.  against  F. 
M.  Casey.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

E.  B.  Beard  and  Oeoige  L.  Pickett,  4rf 
SbelbyvlUe,  for  appellant 

Beckham  &  Gilbert,  of  Shelbyvllle,  for  ap- 
pellees. 

CLAT,  C.  F.  M.  Casey  owned  a  farm  In 
I'f  Shelby  county,  which  be  placed  in  the  bands 
of  Hart  Wallace  &  Co.  for  sale  at  the  price 
of  $166  an  acre.  Tbe  agents  showed  the  farm 
to  R.  S.  and  J.  A.  Scobee,  who  thereupon  en- 
tered into  a  written  contract  with  Casey  and 
wife  tor  the  purchase  of  the  farm.  The 
agents  claimed  that  the  agreed  commission 
was  6  per  cent  on  the  first  $10,000  and  3 
per  cent  on  tbe  balance  of  the  purchase 
price.  When  the  trade  was  consummated, 
Casey  gave  the  agents  a  check  for  |600,  say- 
ing that  he  would  see  about  the  balance  of 
the  ciMumission.  The  check  was  lost  but  the 
agents  say  that  it  showed  that  the  agreed 
commission  was  as  claimed  by  the  agents, 
and'  that  the  $600  was  a  payment  on  accoimt 
Casey  says  that  the  $600  payment  was  made 
•on  condition  that  It  would  be  returned  if  the 
Scobees  did  not  take  the  farm.  After  tbe 
contract  was  executed,  some  question  arose 
as  to  one  ot  the  lines  of  tbe  survey,  and  after 
«ome  discussion  of  the  matter  the  trade  was 
rescinded.  Hart  Wallace  &  Co.  brought  this 
suit  to  recover  $289,  the  balance  of  the  com- 
mission. Casey  not  only  resisted  the  claim 
of  plaintiffs,  but  counterdalmed  for  the  $600 
which  be  paid  to  them.  A  trial  before  a 
Jury  resulted  In  a  verdict  and  Judgment  for 
plaintiffs.    Casey  appeals. 

[1  ]  The  point  is  made  that  defendant's  mo- 
tion for  a  peremptory  instruction  should  have 
been  sustained,  because  the  sale  was  never 
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conrammated.  In  snpport  of  tbls  position  It 
Is  argued  that  plalntUfs  were  not  entitled  to 
a  commission  nntU  they  produced  a  customer 
ready,  able,  and  willing  to  take  and  pay  tor 
the  property,  which  they  failed  to  da  This 
contention  overlooks  the  rule  that  a  real 
estate  broker  may  earn  his  commission,  ei- 
ther by  producing  a  person  who  is  not  only 
then,  but  at  all  times,  ready,  able,  and  will- 
ing to  purchase  the  property  on  the  pre- 
ficribed  terms,  or  by  obtaining  from  the  cus- 
tomer a  binding  contract  which  the  land- 
owner himself  may  enforce,  in  case  of  a 
breach  or  default  in  its  terms.  4  R.  C.  L. 
p.  307;  Randle  v.  Bloomfleld,  146  Ky.  421, 
142  8.  W.  677;  Ck>lanan's  Ex'r  ▼.  Meade, 
13  Bush,  358:  Watters  ▼.  Dancey,  23  S.  D. 
481,  122  N.  W.  430,  139  Am.  St.  Rep.  1071. 
Here  the  customers  presented  by  plaintiffs 
were  accepted  by  defendant,  and  the  parties 
executed  a  valid  and  enforceable  contract. 
That  being  true,  plaintiffs  were  entitled  to 
their  commission,  even  though  the  parties, 
through  the  fault  of  one  or  the  other,  aftei^ 
wards  refused  to  carry  out  the  trade.  4  R.  C. 
L.  p.  310;  Moore  v.  Irwin,  89  Ark.  2S9,  IIQ 
8.  W.  662,  20  L..  R.  A.  (N.  S.)  1168,  131  Am. 
St  Rep.  97;  Richardson  ▼.  Olanthe  Milling 
Elevator  Co.,  167  Ala.  411,  52  South.  659, 
140  Am.  St  Rep.  46.  It  follows  that  the 
court  did  not  err  in  refusing  the  peremptory 
asked  for  by  defendant 

It  being  immaterial  whether  the  failure  to 
consummate  the  trade  was  due  to  the  fault 
of  defendant,  or  to  the  Scobees,  the  court 
did  not  err  tn  refusing  to  permit  defendant 
to  tell  what  took  place  between  him  and  the 
Scobees  with  reference  to  their  refusal  to 
accept  the  deed. 

Only  two  Instructions  were  given  to  the 
Jury.  In  Instruction  No.  1,  the  only  ques- 
tion submitted  was  whether  the  agreed  com- 
mission was  5  per  cent,  on  the  first  $10,000 
of  the  purchase  price  and  3  per  cent  on  the 
balance  of  tlie  purchase  price.  The  lury 
were  told  that,  if  they  so  believed  from  the 
evidence,  they  should  find  for  plaintifb,  but 
unless  they  so  believed  they  should  find-  for 
defendant  The  second  Instruction  submit- 
ted to  the  Jury  the  question  whether  plain- 
tiffs agreed  with  the  defendant,  at  the  time 
the  defendant  delivered  the  check  for  $500, 
that  if  the  purchaser  did  not  take  the  farm 
they  would  return  the  $500  to  him.  Instruc- 
tion Ko.  1  is  attacked  on  the  ground  that 
it  assumed  that  plaintiffs  had  earned  their 
commission.  For  the  reasons'  given  above, 
there  was  no  error  in  this. 

[2]  Another  contention  is  that  the  court 
erred  in  refusing  to  give  the  following  in- 
struction: 

"If  the  jury  believe  from  the  evidence  that 
plaintiff  agreed  to  sell  the  farm  of  defendant  at 
|106  per  acre,  and  no  specified  commission  was 


agreed  on,  then  they  should  find  tor  plaintiit 
such  a  sum  aa  would  reaaonaidy  compensate 
plaintift  for  his  services." 

Since  instruction  Ko.  1  authorized  a  find- 
ing for  plaintiffs  only  in  the  event  the  Jury  be- 
lieved from  the  evidence  that  the  agreed  com- 
mission was  5  per  cent  on  the  first  $10,000  of 
the  purchase  price  and  3  per  cent  on  the 
balance,  the  necessary  effect  of  the  instruc- 
tion was  to  require  a  finding  for  defendant 
in  every  other  case.  That  being  true,  the 
given  instruction  not  only  included  Hie  de- 
fense presented  by  the  offered  instruction, 
but  was  much  more  favorable  to  the  defend- 
ant, since,  if  the  commission  liad  not  been 
agreed  on,  there  might  have  been  finding  tor 
plaintiffs  vmder  the  offered  InstructioD,  tmt 
not  under  the  given  instructioa. 

[3]  Another  ground  urged  for  revMsal  is 
the  relationship  of  one  of  the  Jurors  to  plaln- 
tUta.  It  appears  that  the  wife  of  one  of  the 
Jurors  was  a  second  cousin  to  the  wife  of 
one  of  the  plaintiffs  and  to  the  mother  of 
another  plaintiff.  It  was  shown,  however, 
that  there  was  an  estrangement  between  tli 
families,  and  that  one  of  the  plaintiffs  had 
never  been  in  the  Juror's  home,  and  the  other 
had  been  there  only  once  in  20  years.  In 
view  of  these  circumstances,  and  the  remote- 
ness of  the  relationship,  we  conclude  that 
the  court  did  not  err  in  refusing  defoidant 
a  new  trial  because  of  such  rdationaliip. 

Judgment  affirmed. 


REEO  ot  at.  V.  ROSE,  Jiidg« 

(Court  of  Appeals  of  Kentucky. .  June  IS, 
1920.) 

Courts  «=>74— Circuit    court    will    act    dlvlda 
its  time  |)etween  county  seat  and  third-class 
dty  BOt  wholly  within  the  couaty. 
'The  circuit  court  of  the  county  of  Whitley 
will  not  divide  its  time   between  the   city  of 
Corbin  and  the  county  seat  though  Corbin  i» 
a  dty  of  the  third  class;    notwithstanding  Ky. 
St.  {  063d,  requiring  circnit  court  of  coontiea 
having  a  dty  of  third  dass  to  divide  its  time 
between  such  city  and  county  seat;   such  stat- 
ute   being   applicable    only    where    the    dty   of 
the  third  class  is   entirely  within   the  borders 
of  the  county,  and  the  city  of  Corbin  not  being. 
wholly  within  Whitley  county. 

Prohibition  by  M.  D.  Reed  and  others 
against  R.  S.  Rose,  Judge,  to  prohibit  defend- 
ant from  holding  any  part  of  the  Whitley 
county. circuit  court  in  the  city  of  Corbin. 
Writ  made  permanent,  and  defendant  per- 
manently enjoined  from  h<ddlng  any  terms 
or  parts  of  terms  ot  the  Whitley  circuit  court 
in  the  city  ot  Corbin. 
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Henry  0.  GtlUs  and  Tye  &  Siler,  all  of 
Williamsburg,  for  petitioners. 

J.  B.  Snyder,  of  Williamsburg,  and  M.  A. 
Gray,  of  Gorbin,  for  respondent. 

M.  A.  Gray,  of  Corbln,  and  Hazelrlgg  & 
Hazelrlgg,  of  Frankfort,  for  city  of  "Corbln. 

CARROLL,  0.  J.  In  1910  the  IJeglslature 
enacted  a  law,  that  may  be  found  In  section 
963d  of  the  Kentucky  Statutes,  providing  In 
part  "that,  any  county  of  this  commonwealth 
having  therein,  or  that  may  hereafter  have 
therein,  a  city  of  the  third  class,  not  a  coun- 
ty seat,  and  being  more  than  ten  miles  from 
the  county  seat"  the  circuit  court  of  such 
counties  should  be  held  alternately,  so  as  to 
divide  the  time  between  the  county  seat  and 
the  third-class  city.  The  Legislature  of  1920 
(Acts  1920,  c.  164)  put  Corbln  in  cities  of 
the  third  class,  and  therefore,  If  the  city  of 
Corbln  was  wholly  within  the  county  of  Whit- 
ley, the  section  of  the  statute  would  require 
that  the  Whitley  circuit  court  should  be  held 
in  part  In  the  city  of  Corbln. 

After  this  act  of  1920  became  effective, 
the  city  of  Corbln  having  compiled  with 
all  -of  the  other  requirements  of  the  act  of 
1910  necessary  to  enable  it  to  secure  terms 
of  court,  petitioned  In  the  proper  manner 
the  respondent,  Hon.  R.  S.  Rose,  judge  of 
the  Whitley  circuit  court,  to  hold  terms  of  the 
Whitley  circuit  court,  as  required  by  the 
statute.  In  the  city  of  Corbtn,  and  Judge 
Rose,  who  was  at  the  time  holding  a  term 
of  court  in  Williamsburg,  the  county  seat  of 
Whitley  county,  thereupon  entered  an  order 
directing  that  parts  of  each  term  of  the 
Whitley  circuit  court  should  be  held  at 
Corbln. 

After  this  order  was  made,  the  plaintiffs, 
M.  D.  Reed  and  S.  P.  Petrey,  respectively 
jailer  and  circuit  clerk  of  Whitley  county, 
filed  their  petition  In  this  court  asking  that 
a  writ  of  prohibition  Issue,  prohibiting  Judge 
Rose  from  holding  any  part  of  the  Whitley 
circuit  court  In  Corbln.  To  this  petition 
Judge  Rose  filed  a  response,  setting  forth  in 
substance  that  he  conceived  it  to  be  his  duty, 
under  the  law,  to  ,hold  parts  of  the  terms 
of  the  Whitley  circuit  court  in  the  city  of 
Corbln;  and  the  city  of  CorUn  also  filed  its 
petitliHi  to  be  made  a  party,  setting  up  that, 
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under  the  law  and ,  facts,  parts  of  the  term 
of  the  Whitley  circuit  court  should  be  held 
in  the  city  of  Corbln  and  asking  that  the 
petition  for  a  writ  of  prohibition  be  dis- 
missed. 

When  the  petition  for  a  writ  of  prohibition 
was  filed,  a  terajwrary  restraining  order  was 
Issued  by  this  court,  enjoining  Judge  Rose 
from  holding  any  part  of  the  terms  of  the 
Whitley  circuit  court  In  the  dty  of  Corbln 
until  the  case  could  be  disposed  of  on  its 
merits,  and  this  we  will  now  do. 

It  will  be  observed  that  the  statute  pro- 
vides that  courts  shall  be  held  In  two  places 
only  In  counties  "having  therein,  or  that  may 
hereafter  have  therein,"  a  city  of  the  third 
class.  It  is  therefore  a  condition  precedent 
that  the  county  in  which  it  is  sought  to  have 
terms  of  court  held  in  two  places  must  have 
therein  a  city  of  the  third  class,  and  so  we 
will  confine  this  opinion  to  the  single  ques- 
tion of  whether  Whitley  county  has  therein 
a  dty  of  the  third  dass,  namely,  the  dty 
of  Corbln. 

It  is  admitted  of  record  that  the  dty  of 
Gorbin  has  a  population  of  10,000;  that  the 
territorial  limits  of  the  city  are  partly  In 
the  counties  of  Whitley,  Knox,  and  Laurel ; 
that  approximately  one-third  of  the  territory 
and  population  of  the  dty  Is  located  in.  the 
county  of  Knox;  that  only  a  small  part  of 
the  territory  embraced  In  the  city  and  a  few 
hundred  of  its  population  Is  In  the  county  of 
Laurel ;  that  about  two-thirds  of  the  popula- 
tion and  practically  all  of  the  business  part 
of  the  dty,  Including  the  public  buildings, 
is  in  the  county  of  Whitley. 

On  these  facts  we  hold  that  the  county 
of  Whitley  has  not  therein  a  city  of  the  third 
class,  and  therefore  Corbln  is  not  entitled 
to  terms  of  court.  It  is  only  when  a  county 
has  entirely  within  its  borders  a  city  of  the 
third  class  that  such  a  dty  will  be  entitled 
under  the  statute  to  have  held  there  at 
terms  of  the  drcuit  court. 

Wherefore  the  writ  of  prohibition  is  made 
permanent,  and  Judge  Rose  is  permanently 
enjoined  from  holding  any  terms  or  parts  of 
terms  of  the  Whitley  circuit  court  in  the 
city  of  Corbln. 

SAMPSON  and  CLARKE,  JJ.,  not  sitting. 
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(Supreme  Court  of  MisBouri,  Diviaion  No.  1. 
April  10,  1920.    Motion  for  Rehearins  De- 
nied June  2,  1920.) 

1.  Muter  and  servant  «s»302(l)— Soepe  of 
employMent  deflned. 

Whether  a  gerraiit's  act  causing  injury  to 
a  stranger  was  within  the  scope  of  his  employ- 
ment is  not  deternuned  by  the  time  nor  bis 
motive,  but  the  question  is  whether  the  act 
was  done  by  virtue  of  hie  employment  and  in 
furtherance  of  his  master's  business. 

2.  Master  and  servant  «=>302(2)— Swltehnea 
lowering  car  gate  to  aooommodate  third  per- 
son held  not  within  scope  of  employment. 

Where  one  unloading  a  box  car  placed  a 
crate  upon  a  gondola  car  on  a  parallel  track 
and  was.  injured  by  the  fall  of  the  tailgate  of 
such  car,  which  had  been  lowered  by  switch- 
men to  facilitate  the  unloading  of  the  gondola 
before  they  moved  it,  their  act  in  lowering  the 
gate  was  not  within  the  scope  of  tiieir  emiHoy- 
ment;  it  operating  to  retard  railroad's  business 
rather  than  to  aid  it 

Appeal  from  St  Lools  Circuit  Court;  Ben- 
jamin J.  Klene,  Judge.  ' 

Action  by  Herman  Wolf  against  the  Ter- 
minal Ballroad  Association  of  St  Louis. 
From  an  order  overruling  a  motion  to  set 
aside  an  involuntary  nonsuit,  plaintiff  ap- 
peals.   Afflnned. 

Brownrigg,  Mason  &  Altman,  of  St  Louis, 
for  appellant 

J.  L.  HoweU  and  W.  M.  Hezel,  both  of  St 
Louis,  for  respondent 

•  BLAIB,  P.  J.  This  is  an  appeal  from  an 
order  overruling  a  motion  to  set  aside  an 
involuntary  nonsuit  taken  by  appellatat  in  an 
action  be  brought  for  damages  he  alleges  be 
received  when  a  tailgate,  or  end  gate,  in  one 
of  respondent's  cars  fell  upon  his  feet  while 
he  was  moving  a  piece  of  furniture  out  of 
the  car. 

Appellant  testified  he  was  a  furniture  mov- 
er in  the  employ  of  Lammert  Furniture  Com- 
pany, and  was  sent,  with  a  helper,  to  remove 
the  furniture  from  one  of  respondent's  box 
cars  which  stood  upon  a  track  in  its  yards. 
The  team  track  was  on  the  south  side  of  the 
car.  When  the  south  car  door  was  opened 
it  was  disclosed  that  the  furniture  car  had 
been  loaded  from  the  other  side  and  some 
of  the  fumiturie  on  that  side  would  have  to 
be  moved  before  the  Orates  next  the  south 
door  could  be  loosened  and  taken  out  Ap- 
pellant's helper  opened  the  north  door  of  the 
car,  and  he  and  appellant  lifted  two  crafes 
of  furniture  out  of  that  door  and  placed 


them  on  a  gondola,  or  flat  car,  wbidi  stood 
immediately  north  of  ttie  furniture  car  on  a 
track  parallel  to  that  on  which  the  furniture 
car  stood.  This  enabled  appellant  and  his 
helper  to  "loosen  up"  other  crates  in  the  fur- 
niture car  so  they  could  load  their  wagon  at 
the  south  door.  This  they  did,  but  left  room 
on  the  '{vagon  for  the  two  crates  they  had 
transferred  to  the  gondola  car.  They  then 
went  to  the  gondola  car  and  were  about  to 
unload  from  it  the  two  crates  they  bad 
placed  upon  it,  wh^i  one  of  reqjtondent's 
switching  crews  came  up,  and  one  of  them 
said,  "We  are  going  to  cut  out  those  cars." 
Appellant  replied,  "All  right  we  have  got 
two  crates  In  there  and  we  will  take  them 
out  and  put  them  on  the  end  gate  of  my 
wagon;"  and  then  lifted  the  lighter  crate 
over  the  side  of  the  car  and  "slid  it  down" 
the  side  to  the  ground.  One  of  the  switch- 
ing crew  then  said,  "Wait  a  minute,  I'll  show 
you  an  easier  and  faster  way  than  that; 
you  won't  have  to  leave  it  oflC  that  end ;"  and 
he  then  pulled  some  pins  or  hooks  out  of  the 
end  of  the  car  and  "kicked  it  over  and  let 
this  end  down,  but  they  didn't  come  all  the 
way ;"  and  the  switchman  then  stepped  upon 
the  end  and  on  into  the  car  and  said,  "That 
is  as  far  as  it  will  go;  let's  go  in  and  throw 
it  over."  This  car  end  or  tailgate  was  as 
wide  as  the  car  and  as  Itigh  as  its  sides  (3^ 
or  4  feet),  about  8  inches  thick  and  iron 
bound.  The  gate  was  not  down  <m  the  car 
floor,  but  lacked  about  12  or  18  inches  of  it 
Appellant  saw  it  was  lying  at  an  angl&  He 
and  his  helper  and  one  of  the  swltclmien 
then  "tipped"  a  200-pound  crated  table  over 
on  this  gate.  Appellant  stood  very  near  to 
It  When  the  weight  of  the  table  came  up- 
on the  gate  it  fell  and  injured  appellant. 
No  one  made  any  investigation  to  see  wheth- 
er the  door  would  go  down  nearer  the  floor. 
Appellant  had  never  seen  one  of  these  tall- 
gates  put  down  before.  It  was  "Just  a  gate 
on  hinges"  which  "folded"  to  the  inside  of 
the  car  to  which  it  was  attached.  Appellant 
contends  the  act  of  the  switchman  was  with- 
in the  scope  of  his  employment  and  was  neg- 
ligent Respondent  contends  otherwise,  and 
also  Insists  appellant  was  guilty  of  negli- 
gence as  a  matter  of  law. 

[1 , 2]  The  fact  that  the  act  was  done  dur- 
ing the  time  of  the  servant's  employment  Is 
not  conclusive,  nor  is  the  motive  of  the  serv- 
ant so.  The  question  Is,  Was  the  act  done 
by  virtue  of  the  employment  and  in  further- 
ance of  the  master's  business?  Hlnkle  v. 
kailroad,  199  S.  W.  227.  "Whose  business 
was  being  done  and  whose  general  purposes 
were  being  promoted?"  Maniaci  v.  Express 
Co.,  266  Mo.  633,  182  S.  W.  981.  Was  the 
servant  acting  in  the  line  of  his  employment 
about  bis  master's  business  and  seeking  to 
accomplish  his  master's  purpose?    Whiteaker 
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T.  Railroad,  2S2  Mo.  438,  100  S.  W.  1009. 
These  and  other  cases  cited  by  appellant  an- 
nounce the  general  rule  as  heretofore  ex- 
pressed in  this  state,  but  the  facts  of  the 
dted  cases  are  not  such  as  to  shed  much 
light  upon  the  question  whether  the  rule  Is 
applicable  to  the  facts  of  this  case;  and  that 
Is  the  only  question  the  briefs  present  in  this 
connection. 

It  Is  not  contended  the  switchmen  were 
charged  with  any  general  duty  relating  to 
the  unloading  of  cars.  Appellant's  couten* 
tlon  is  that  the  evidence  tended  to  show  that 
they  undertook  to  aid  Iiim  in  order  to  hasten 
the  accomplishment  of  their  purpose,  and 
duty,  to  take  out  a  car  which  stood  back  of 
the  gondola  car  upon  which  be  and  his  help- 
er had  placed  the  two  crates  of  furniture,  in 
the  unloading  of  which  the  Injury  was  In- 
flicted. Appellant  placed  the  crates  upon  the 
gondola  oar  without  authority  and  at  his 
own  risk.  The  switchmen  were  under  no  ob- 
ligation to  aid  him  In  their  removal  and 
owed  him  no  duty  to  wait  for  their  removal 
before  moving  out  the  car  they  sought  at  the 
time.  They  were  free  to  proceed  with  their 
switching  and  allow  appellant  to  wait  until 
they  returned  the  gondola  car  before  remov- 
ing the  crates  therefrom.  The  presence  of 
the  crates  constituted  no  obstacle  to  the 
swltdilng  operations.  In  this  sitaation  they 
determined  to  delay  the  master's  business  un- 
til appellant  could  accomplish  bis  purpose  of 
removing  the  crates.  They  were  in  fact  not 
performing  their  work  in  so  doing  but  were 
merely  accommodating  appellant.  The  ^ect 
of  this  was  not  the  furtherance  of  the  niaa- 
tor's  boslness  but  the  temporary  suspension 
of  it  for  the  accommodation  of  appellant. 
It  Is  true,  after  the  switching  crew  suspend- 
ed their  operation  to  await  appellant's  re- 
moval of  the  crates  from  the  gondola  car, 
that  the  qnidcer  the  crates  were  removed  the 
quicker  the  crew  conld  resume  the  mast^'s 
business;  but  the  fact  that  they  did  tempo- 
rarily suspend  the  i)erformance  of  that  busi- 
ness for  aiqpellant's  benefit  makes  It  clear 
that  the  switchmen  were  not  at  the  time,  and 
In  the  act  done^  serving  the  master,  but  had 
stepped  aside  therefrom,  and  their  acts  In 
aiding  appellant  were  therefore  not  acts  for 
which  the  master  was  responsible.  1  Thomp- 
son on  Negligence,  |  526 ;  1  Shearman  &  Red- 
field  on  Negligence,  {  147.  To  bind  the  mas- 
ter It  was  necessary  that  the  acts  "pertain 
to  the  duties  of  the  employment"  Snyder 
V.  Railroad,  60  Mo.  413 ;  Walker  v.  Railroad, 
121  Mo.  575,  26  S.  W.  S60,  34  U  K.  A.  363, 
42  Am.  St.  Rep.  547.  This  disposes  of  the 
case,  and  other  questions  need  not  be  dis- 
cnssed. 

The  judgment  is  affirmed. 
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SCOTT  et  al.  V.  THOMPSON. 
(Nos.  20159,  20160.) 

(Supreme  Court  of  Missoori,  Division  No.  1. 

April  10,  1920.    Rehearing  Denied  June  2, 

1920.) 

1.  Partoership  9=392— Partaer  not  Mtitted  to 
participate'  In  profits  of  Indlvidnal  transac- 
tion. 

Where  partners  constructed  a  railroad  nn> 
der  a  contract  plaintiff  to  oversee  the  work 
and  defendant  to  furnish  capital,  plaintiff  had 
no  right  to  participate  in  the  profits  of  a  trans- 
action, whether  be  assented  to  it  or  not  where- 
by defendant  loaned  money  to  the  railroad  out- 
side the  construction  contract,  but  was  entitled 
to  participate  In  the  profits  if  the  transaction 
was  a  partnership  affair,  and  he  did  not  waive 
any  right  by  assenting  to  the  transaction  as  be- 
ing one  outside  the  contract,  where  he  was  nev- 
er told  the  true  facts. 

2.  Partnership  9=9336(3)— Transaction  not 
•hewn  to  be  outside  partnership  business. 

In  an  action  by  a  partner  in  a  construction 
firm  for  an  accounting,  held  under  the  evidence 
that  a  certain  amount  of  money  paid  for  prop- 
erty to  be  used  in  the  construction  of  a  rail- 
road 'nas  not  in  fact  a  loan  by  defendant  part- 
ner outside  of  the  partnersliip  business,  but  was 
a  partnership  transaction,  and  profits  arising 
therefrom  were  profits  of  the  partnership. 

3.  Partnership  9=9336(3)— Transaction  held 
one  within  partnership  business,  entitling 
plaintiff  partner  to  participate  In  profits. 

A  furnishing  of  money  for  tanks  and  pumps 
on  a  railroad  line  under  construction  by  a  part- 
ner in  a  construction  firm,  a  certain  percentage 
being  allowed  by  the  railroad  as  compensation 
for  the  advance,  held^  under  the  evidence,  a 
partnership  transaction,  and  the  profits  be- 
longed to  the  partnership. 

4.  Partnership  <8=9336 (3)— Evidence  held  to 
show  partner  did  not  waive  profits  arising 
out  of  railroad  construction  contract. 

In  an  action  by  partners  for  an  accounting, 
evidence  held  to  sustain  a  finding  that  plaintiffs 
did  not  waive  right  to  profits  arising  out  of  a 
certain  railroad   construction  job. 

5.  Partnership  9=3308— Interest  allowed  part- 
'  ner  In  aocountlng  on  items  due  on  termination 

of  different  Jobs. 
In  an  action  for  an  accounting,  where  the 
partnership  was  not  a  general  partnership,  and 
each  contract  was  a  separate  undertaldng,  prof- 
its to  be  divided  at  the  completion  of  the  work 
on  each  contract,  court  did  not  err  in  allowing 
interest  on  one-half  of  profits  in  defendant's 
hands  on  the  completion  of  each  contract  until 
the  date  of  dissolution  of  the  partnership,  in 
view  of  defendant's  failure  to  make  settlements 
on  the  completion  of  the  separate  contracts. 

6.  Partnership  9=»308— Interest  properly  al- 
lowed In  an  accounting. 

In  an  action  by  a  partner  for  an  accounting, 
where  plaintiff  was  entitled  to  interest  on  cer- 
tain amounts  due  at  various  times  under  sep- 
arate contracts  up  to  date  of  dissolution  of  the 
partnership,  held,  in  view  of  the  fiduciary  rela- 
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tions  between  the  parties  and  eiuitable  fea- 
tures arising  oat  of  the  facts  of  the  case,  that 
court  did  not  err  in  striking  a  balance  as  of 
date  of  dissolution,  including  interest,  and  then 
allowing  interest  on  the  whole  amount  until 
the  date  of  judgment 

7.  Partnarshtp  i3=>333— Partner  donated  money 
by  third  person  entitled  to  same  on  aoooont- 
Ing. 

Where  it  was  defendant  partner's  duty,  ae 
between  the  partners,  to  keep  the  books  and  do 
the  office  work,  and  contract  of  the  partner- 
ship with  a  railroad  for  which  it  was  construct- 
ing a  road  did  not  obligate  it  to  pay  any  of  the 
,  bookkeeping  or  office  expenses,  and  for  some 
reason  it  saw  fit  to  pay  defendant  a  certain 
amount  to  coTer  the  expense  incumbent  on  hint 
alone,  the  other  partners  were  entitled  to  no 
part  of  such  money,  in  an  action  for  an  ac- 
counting after  dissolution. 

8.  Partnership  «=s>333— Partner  on  accounting 
allowed  valuo  of  services  of  accountant. 

In  a  partner's  action  for  an  accounting  aft- 
er dissolution  of  a  partnership  under  which  It 
was  defendant's  duty  to  keep  the  books  and  pay 
therefor,  plaintiff  was  entitled  to  an  allowance 
for  one-half  the  reasonable  value  of  the  serv- 
ices of  an  accountant  employed  by  him  to  bring 
the  books  up  to  date;  defendant  having  failed 
to  do  so. 

9.  Partnership  «=>336(3)— Defendant  partner 
entitled  under  evidence  to  interest  on  vouch- 
ers for  capital  advanced  under  Arm  agree- 
ment. 

In  an  action  by  a  partner  for  an  accounting, 
held,  under  the  evidence,  that  defendant  was 
entitled,  under  the  firm  agreement  to  interest 
on  vouchers  given  to  the  partnership  in  con- 
sideration   of    his    advancing    all    the    capital. 

10.  Partnership  <s=>308— Partner  allowed  legal 
Interest  on  accounting  not  entitled  to  Interest 
earned  by  money. 

In  an  action  by  a  partner  for  an  accounting, 
where  court  allowed  plaintiff  legal  interest  at  6 
per  cent,  to  cover  his  loss  or  damage  by  rea- 
son of  defendant's  wrongful  retention  of  the 
funds  of  the  partnership,  court  properly  re- 
fused to  make  plaintiff  an  allowance  on  account 
of  interest  paid  by  a  bank  on  daily  balances  on 
money  of  the  firm  in  the  hands  of  the  defend- 
ant. 

Appeal  from  St  Louis  Circuit  CJourt;  Wm. 
M.  Kinsey,  Judge. 

Suit  by  John  R.  Scott  and  another  against 
John  W.  lAompson  for  an  accounting.  From 
a  judgment  both  parties  appeal.  Reversed 
and  remanded  with  directions. 

Kinealy  &  Klnealy,  of  St  Louis,  for  plain- 
tiffs. 

Marshall  &  Henderson  and  Jonrdan,  Ras- 
sleur  &  Pierce,  all  of  St  Louis,  for  defend- 
ant 

BIjAIR,  p.  J.  This  is  a  suit  in  equity  tor 
an  accotmtlng  between  partners.  The  cause 
was  referred.  The  referee  recommended 
judgment  for  plaintiffs  in  the  sum  of  $36,- 


823.76,  with  interest  from  the  dissolution  of 
the  partnership,  Septenfber  23,  1913.  Both 
plaintiffs  and  defendant  excepted  to  the  re- 
port. The  court  disallowed  one  $2,500  Item 
included  in  the  account  against  defendant 
and  oTermled  all  oOier  exceptions.  Plain- 
tiffs and  defendant  appealed.  Separate  ab- 
stracts and  briefs  are  filed  on  the  appeal  and 
cross-appeaL 

'  The  parties  were  residents  of  St.  Louis. 
Both  long  had  been  engaged  in  railroad  con- 
struction, plaintiffs  under  the  name  of  John 
Scott  &  Sons,  and  defendant  under  his  own 
name.  They  were  on  friendly  terms,  and 
previously  bad  worked  together.  Plaintiffs 
were  more  experienced  in  grading,  track 
construction,  etc.,  and  defendant  had  given 
more  attention  to  erecting  depots,  terrainabg, 
and  the  like.  Defendant  was  a  man  of  large 
means,  and  plaintiffs,  according  to  defendant, 
were  but  very  modestly.  Indeed,  supplied 
with  worldly  goods.  The  first  contracts  for 
work  under  the  partnership  arrangement  in- 
volved In  this  suit  were  made  in  May,  1910. 
There  were  five  separate  projects  undertaken 
by  the  parties.  The  facts  relevant  to  the 
several  questions  require  separate  statement 
and  cousldpratlon. 

I.  Defendant  challenges  the  allowance  to 
plaintiffs  of  a  share  of  the  profits  In  one 
transaction  involving  the  use  of  $112,429.13 
in  connection  with  the  construction  of  the 
StepbensviUe  North  &  South  Texas  Railway 
Company.  He  contends  the  money  was 
loaned  I^  him,  and  that  this  loan  had  noth- 
ing to  do  with  the  construction  contract  un- 
der which  he  and  plaintiffs,  as  partners,  were 
building  the  line  of  that  road. 

In  April,  1910,  defendant  learned  that  cer^ 
tain  railroad  construction  work  was  in  con- 
templation, advised  John  R.  Scott  thereof, 
and  suggested  that  they  undertake  the  work. 
In  advance  of  a  consultation  with  the  rail- 
road oflidals,  defendant  and  John  R.  Scott 
agreed  together  to  submit  a  bid  on  a  unit 
basis,  on  the  theory  tluit  the  work  would  be 
paid  for  as  it  progressed,  and  agreed  they 
would  advance  equal  shares  of  the  relative- 
ly small  capital  which,  on  such  a  basis, 
would  be  required  to  carry  the  work.  They 
were  later  advised  that  the  railroad  was  un- 
able to  finance  the  undertaking  in  this  way, 
and  desired  the  contractors  to  do  so  and  car- 
ry the  expense  until  bonds  of  the  pr<^K>se<l 
line  could  be  nmrketed.  This  required  a  new 
arrangement  between  defendant  and  Scott. 
It  was  agreed  between, them,  so  far  as  cou- 
cems  four  of  their  joint  ventures,  that  de- 
fendant "was  to  finance  the  work  and  at- 
tend to  all  matters  relating  thereto  that 
could  be  attended  to  in  St  Louis,  Including 
making  purchases,  hiring  the  men,  furnishing 
the  money,  settling  with  the  railroad,  etc.. 
and  that  plaintiffs  were  to  furnish  no  money 
or  capital,  but  were  to  look  after  and  bu- 
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perlntend  the  work."  (This  quoted  state- 
ment Is  taken  from  defendaaf s  brief.)  With 
this  understanding  of  the  matter  between 
tbemselres,  and  of  the  railroad's  desire  tliat 
the  contractors  were  to  finance  the  work, 
plaintiffs  and  defendant,  under  the  name  of 
Thompson  &  Scott,  on  May  12,  1910,  entered 
into  a  contract  with  the  Stephensville  North 
&  South  Texas  Railroad  Company,  as  fol- 
lows: 

"St.  Louis,  May  12,  1910. 
"Stephensville  North  &  South  Texas  Railway. 
We,  the  undersigned,  hereby  propose  to  do  all 
the  clearing,  grubbing,  earth  ezcavation  and  em- 
l)a]ikment,  loose  and  solid  rock  excavation,  nec- 
essary in  connection  with  the  construction  of 
a  line  of  railroad  from  Gate^rille,  Texas,  to 
Hamilton,  Texas  (and  if  decided  to  be  built,  a 
line  from  Hamilton  to  Comanche),  and  will 
frame  and  place  in  position  all  timber  trestles, 
mix  and  place  all  concrete  work,  place  all  drains 
(wood,  tile,  or  cast  iron  pipe  as  may  be  neces- 
sary), and  will  furnish  all  labor  and  erect  all 
depots,  station  buildings  and  outhouses,  water 
tanks  and  tumtaliles,  and  will  inrnisb  lal>or 
and  construct  all  right  of  way  fences;  and,  if 
required,  wUl  purchase  aii  or  any  part  of  right 
of  way  lands  required  for  depots,  station  build- 
ings, outhouses  and  other  necessary  facilities, 
and  will  do  any  or  all  other  work  and  furnish 
any  or  all  material  that  may  be  necessary  to 
complete  the  proposed  line  of  railroad  between 
the  points  above  mentioned;  all  of  such  work 
to  be  done  in  accordance  with  the  speciucations 
heretofore  agreed  upon,  and  in  compliance  with 
plana  furnished  by  your  company,  to  the  full 
and  complete  satisfaction  and  acceptance  of 
your  chief  engineer;  or,  in  the  case  of  station 
buildings  and  worli  other  than  that  properly 
classed  as  engineering,  to  the  satisfaction  and 
acceptance  of  such  representatives  as  you  nraj 
designate;  such  work  to  be  completed  within 
six  (6)  months  from  the  date  hereof,  it  being 
understood  that  your  company  is  to  furnish  all 
bridge  timbers,  lumber,  piling  and  other  articles 
required  in  connection  with  the  tresties  to  be 
constructed,  right  of  way  fences,  as  well  as 
necessary  rail,  fastenings,  switch  material  and 
other  fixtures  required  in  laying  the  track  be- 
tween the  points  hereinatwve  mentioned. 

"We  propose  to  furnish  all  labor  required  to 
complete  the  work  as  above  outlined,  and  such 
material  as  may  not  be  furnished  by  your  com- 
pany, at  actual  cost,  to  which  shall  be  added 
fifteen  per  cent.  (15%). 

"lour  company  to  furnish  us  by  the  fifteenth 
(15)  of  each  months,  estimates  to  cover  the 
work  done  during  the  preceding  calendar  month. 
"We  agree  to  carry  estimates,  if  desired  by 
yonr  company,  un,til  final  completion  of  the 
work  as  hereinabove  set  forth,  until  the  com- 
pletion thereof,  said  estimates  to  bear  interest 
at  rate  of  five  and  one-half  per  cent  (5%%) 
from  the  fifteenth  day  of  the  month  following 
that  for  which  they  are  made  to  cover,  your 
company  to  agree  that  you  will  not  delay  the 
work  of  securing  right  of  way,  engineering  fea- 
tures, or  delivery  of  material  to  be  furnished 
by  yon,  but  will  have  all  such  items  looked 
after,  light  of  way  secured,  grade  stakes,  etc., 
furnished  and  material  delivered  at  such  time 
as  will  not  cause  us  delay  in  the  completion  of 
the  work. 


"It  is  further  understood  that  all  payments 
to  be  made  under  this  proposal  are  to  be  guar- 
anteed by  the  St  Louis  Southwestern  Railway 
Company  of  Missouri.  [Signed]  Thompson  & 
Scott,  by  J.  W.  Thompson. 

"Accepted  for  Stephensville  North  &  South 
Tex.  Ry.  Co.  by  B.  C.  Cage,  President" 

On  the  stune  day  a  contract  identical  In 
legal  effect  was  entered  Into  with  the  Cen- 
tral Arkansas  &  Bastem  Railroad  for  con- 
struction for  it  The  Stephensville  North 
&  South  Texas  Railway  Company  (hereafter 
referred  to  as  the  Stephensville  Company) 
was  a  Texas  corporation,  and  its  line  was 
wholly  within  that  state.  The  Central  Ar- 
kansas &  Eastern  Railroad  (hereafter  refer- 
red to  as  the  Central  Arkansas)  was  an 
Arkansas  corporation,  and  its  line  was  whol- 
ly within  that  state.  The  guarantor  com- 
pany, the  St.  Louis  &  Southwestern  Railway 
Company  of  Missouri,  was  a  Missouri  cor- 
poration and  owned  lines  in  Missouri  and 
Arkansas.  It  will  hereafter  be  referred  to 
as  the  Missouri  Company.  The  St  Louis  & 
Southwestern  Railway  Company  of  Texas 
(hereafter  referred  to  as  the  Texas  (Company) 
was  a  Texas  corporation,  and  owned  lines  in 
that  state.  On  May  12,  1910,  F.  H.  Britton 
was  rice  president  and  general  manager  of 
the  Missouri  Company  and  president  of  the 
Texas  Company.  These  two  companies  were 
Jointly  known  as  the  "Ck)tton  Belt"  The 
Stephensville  road  was  designed  to  be  a  sort 
of  subsidiary  of  the  Texas  Company,  and 
was  subsequently  operated  under  a  lease  to 
it.  There  Is  evidence  the  latter  road  was 
owned  by  the  Missouri  Company.  The  Cen- 
tral Arkansas  was  designed  to  l)e  a  subsidi- 
ary to  the  Missouri  Company.  All  these  cor- 
porations were  separate  and  distinct  entities. 

Concerning  the  major  part  of  the  work  un- 
der the  Stephensville  contract,  there  is  no 
controversy.  Defendant  concedes  partner- 
ship profits  aggregating  over  $102,000.  The 
principal  item  in  dispute  in  this  connection  is 
the  sum  of  $16,864.37,  which  plaintiffs  con-' 
tend  are  partnership  profits  arising  from  the 
purchase,  under  the  contract,  of  rail,  fast- 
enings, switch  material  and  switch  ties,  in 
thfe  sum  of  $112,429.13,  which  were  used  in 
the  construction  of  the  line  under  the  Ste- 
phensville contract.  Defendant  contends  he 
loaned  the  $112,429.13  either  to  the  Missouri 
Company  or  the  Texas  Company  for  use  by 
it  to  purchase  new  steel  rail  for  its  own  pur- 
poses. 

On  August  18,  1910,  defendant  wrote  John 
R.  Scott  (then  on  the  Stephensville  line), 
among  other  things,  that  Britton  "mentioned 
that  be  might  want  us  to  buy  some  rail." 
About  March,  1911,  the  arrangement  was 
made  which  is  drawn  in  question  by  this 
assignment  of  error.  The  documentary  evi- 
dence will  be  stated  first  On  March  15, 1011, 
the  Texas  Company  made  out  Its  bill  against 
Thompson  &  Scott  tor  rail,  rail  fastenings. 
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switch  material,  and  switch  ties  In  the  snm 
of  $112,429.13.  This  blU  Is  itemized,  and 
shows  the  Tarlous  materials,  the  prices 
charged,  and  the  total  amount  On  April 
11,  1911,  defendant  made  out  his  check  toi 
$112,429.13,  payable  to  the  Missouri  Com- 
pany. This  check  was,  by  the  payee.  Indors- 
ed to  the  Texas  Ckimpany,  and  deposited  to 
the  latter's  account.  The  testimony  of  the 
vice  president  of  the  Missouri  (Company  is 
that  this  check  should  have  been  made  pay- 
able to  the  Texas  Company  In  the  first  place, 
but  was,  by  mistake,  drawn  payable  to  the 
Missouri  Company.  Its  proceeds  went  Into 
the  general  account  of  the  Texas  Company. 
On  the  books  of  the  Texas  Company  the  bill 
against  Thompson  8c  Scott  is  shown  to  b^ 
paid  by  this  cheek.  April  20,  1911,  the  Stfr 
phensvllle  Company  made  out  its  voucher  in 
favor  of  Thompson  &  Scott  for  $129,293.50. 
This  voucher  covers  the  Identical  items  set 
out  in  the  bill  made  against  Thompson  &  Scott 
by  the  Texas  Company  under  date  of  March 
15,  1911,  at  the  same  prices.  The  aggregate 
amount  in  the  voucher-  Is  that  of  the  bill 
(identical  with  that  of  defendant's  check) 
plus  15  per  cent.,  the  per  cent  of  profit  pro- 
vided for  In  the  contract  between  Thompson 
&  Scott  and  the  Stephensvllle  Company. 
This  voucher  also  bore  Interest  at  the  rate 
of  5%  per  cent  until  paid.  This,  also,  was 
the  contract  rate  upon  deferred  payments  on 
vouchers.  Upon  defendant's  personal  books 
this  matter  appeared  as  follows: 


to  date  of  i>ayment.  So  tax  as  the  documen- 
tary evidence  is  concerned,  this  transaction 
was  clearly  a  partnership  matter.  Defend- 
ant's contention  Is  that  all  this  was  a  subter- 
fuge; that  the  fact  was  that  be  loaned  the 
Missouri  Company  $112,429.13,  which  that 
company  used  to  buy  new  rail,  and  that  this 
was  all  there  was  to  it  This  matter  was 
first  broached  to  defendant  Thereafter  he 
told  Scott  he  was  going  to  advance  to  the 
Texas  Company  money  to  buy  new  rail,  and 
that  the  advance  had  nothing  to  do  with  work 
ander  the  contracts  of  Thompson  &  Scott; 
that  it  was  "outside  the  contract"  Scott 
made  no  objection;  if  it  was  "outside  the 
contract"  it  was  no  concern  of  his.  Again  de- 
fendant testifies  in  so  many  words  that  the 
$112,429.13  was  loaned  to  the  Texas  Com- 
pany. His  position  is  that  the  various  bills, 
vouchers  and  bookkeeping  entries  are  mere 
matters  of  bookkeeping,  and  that  the  real 
transaction  is  as  he  states  It  To  support 
this  position  he  called  G.  W.  Nelson,  vice 
president  of  the  St.  Louis  °&  Southwestern 
Railway.  Nelson  testified  that  the  Missouri 
Ck>mpany  was  purchasing  a  large  quantity 
of  new  rail,  part  of  which  was  to  be  used 
upon  the  lines  of  the  Texas  C!ompany.  This 
latter  company  was  short  of  funds  to  repay 
the  Missouri  Company  for  the  rail  it  got  or 
was  to  get  from  it  The  Mlsaoorl  Company 
also  would  need  the  value  of  the  rail  sold 
to  the  Texas  Company  In  order  to  meet  the 
bill  of  the   Illln<ris   Steel   (Company,   from 


April  u,  Ull. 

6-164    Bank  ot  Commerce 62   $1U,429,U 

To  bills  payable 93  |112,429.U 

Demand  note  (account  ot  Cotton  Belt  rail)  dated  April  lltb,  at  6%,  |112,429.13. 

AprU  U,  UU. 

6-164    StephensTllle  N.  *  S.  T.  R.  Co 76    «US.2t3.60 

To  St  U  *  8.  W.  Rj.  Co. - 40S  tia,293.S» 

To  S.  H.  66  lb.  rail  and  fastenings,  swltcb  material  and  avitcb  ties  tnmisbed 
(or  use  in  connection  witb  Hamilton  and  Comancbe  extension,  per  bill  ot 
St.  U  ft  B.  W.  Rj.  Co. 

Atucbed    I112.429.U 

Add  15%    16.864.n 

6129,2>S.S0 
•April  11,  1911. 

6-171    St  L.  ft  8.  W.  Ry.  Co. 406    |1U,4».1S 

To  Bank  of  Commerce 62  JU2.429.W 

Check  No.  1B147  account  rail  (This  entry  if  Included  witb  otber  entries  repre- 
senting cbecks  issued  for  tbe  montb  of  April,  1911.) 

8-262    St.  L.  ft  S.  W.  Ry.  Co 534       16,664.37 

To  StophensTiUe  N.  ft  8.  T.  R.  R.  %  account 661  16,864.17 

To  balance. 


The  rail,  fastenings,  etc.,  covered  by  the 
bill  and  voucher  were  listed  at  the  usual 
prices  and  actually  were  used  by  Thompson 
tc  Scott  In  the  construction  of  the  Stephens- 
vllle  road,  and  the  amount  of  the  voucher 
($129,293.50)  Issued  to  Thompson  &  Scott 
therefor  by  the  Stephensvllle  Company  waS, 
on  March  1,  1912,  duly  paid  by  that  com- 
pany, together  with  several  hundred  thou- 
sand dollars  for  work,  concededly  that  of  the 
partnership.  This  payment  also  Included  in- 
terest at  5^  per  cent  from  date  of  voucher 


v^hich  company  It  was  making  the  purchase. 
The  Missouri  Company  had  guaranteed  the 
Stephensvllle  Company's  contnact  w^K 
Thompson  &  Scott  Old  rail  from  the  Texas 
Company's  line  was  to  be  used  to  lay  the 
StephmsviUe  Company's  track.  Nelson  said : 
Defendant's  $112,429.13  check  was  given  by 
defendant  "in  payment  for  old  rail  that  went 
into  the  Stephensvllle  road."  That  the  Mis- 
souri Company  "purchased  a  considerable 
quantity  of  new  steel.  A  portion  of  that 
went  to  the  Texas  (Company  to  permit  of 
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taking  up  the  light  rail  to  be  used  on  the 
Stephensvllle  road.  There  was  a  transac- 
tion with  Mr.  Thompson  in  which  this  check 
was  Inrolred  to  this  effect.  Our  company 
was  short  of  funds  to  pay  for  this  first  origi- 
nal purchase  on  new  rail;  and  In  order  to 
tide  them  over  a  shortage  of  funds,  as  they 
were  in  some  financial  di£BcuIty,  they  ar- 
ranged to —  with  Mr.  Thompson,  to  pay  cash 
for  so  much  of  the  old  rail  as  went  into  the 
StephensTille  road,  and  Thompson  carri^ 
the  account  for  some  months.  The  payment 
was  made  to  the  Texas  Company"  It  "in  turn 
paid  the"  Missouri  Company  this  amount  of 
money.  The  Missouri  Company  "of  course 
paid  it  to  the  men  who  rolled  the  rail,  the 
people  from  whom  the  rails  were  purchased." 
The  witness  explained  that  the  check  was 
made  payable  to  the  Missouri  Company,  in- 
dorsed to  the  Texas  Company  and  deposited 
to  its  account,  and  the  money  then  turned 
back  to  the  Missouri  Company  in  payment 
for  new  rail  famished  by  the  Missouri  Com- 
pany to  the  Texas  Company,  and  this  mon- 
ey and  other  funds  used  by  the  Missouri 
Company  to  pay  for  new  rail,  part  of  which 
11  laid  (»  its  own  lines.  He  said :  That  he 
and  Brltton  when  they  first  called  Thompson 
in  about  the  matter,  asked  him  if  he  "could 
provide  the  funds  to  pay  for  the  rail  that 
would  go  to  the  Stephensvllle  road.  That 
the  Missouri  Company  needed  the  cash  at 
that  particular  instant  That  tha  whole 
situation  was  frankly  discussed.  Defendant 
said  he  would  get  the  money.  The  old  rail 
came  from  the  lines  of  the  Texas  Company. 
That  the  MlsscTurl  Company  "did  not  get  the 
money  from  Thompson.  The  Texas  Com- 
pany got  the  money  from  Th(»npson,  and 
the  Missouri  Company  got  the  money  from 
the  Texas  Company."  That  the  contracts 
were  let  to  Thompson  &  Scott  because 
Thompson  was  financially  able  to  carry  the 
contracts.  That  the  Missouri  Company  was 
not  in  financial  condition  to  carry  more,  than 
a  part  of  the  cost.  In  another  part  of  his 
testligony  he  explains  the  matter  again: 
That  he  and  Brltton  told  Thompson  that 
"we  were  short  of  funds"  and  asked  him  to 
"advance  the  amoimt  Involved  in  the  old 
rail  that  was  going  to  the  Stephensvllle  road," 
L  e.,  "buy  from  the  Texas  Company  the 
old  rail  that  was  being  put  into  the  construc- 
tion of  the  Stephensvllle  road."  The  Ste- 
phensvllle road  would  reimburse  him  even- 
tually. "Q.  So  that  the  transaction  took  the 
fonn  of  his  buying  the  old  rail  from  the 
Texas  Company  and  using  it  in  the  construc- 
tion of  the  Stephensvllle  road,  and  the  Ste- 
phensvllle road  paying  it  back  to  Mr.  Thomp- 
son. A.  That's  what  happened."  Witness 
said  defendant's  check  "never  did  go  through 
the  accounts  of  the  Missouri  Company,"  but 
that  the  Texas  Company  "undoubtedly  turn- 
ed that  money  over  with  other  funds  It  had" 
to  the  Missouri  Company,  the  parent  com- 
pany, and,  as  far  as  he  knew,  it  was  used  by 


that  company  to  pay  for  the  new  rail.  On 
cross-examination  he  testified  that  defend- 
ant's check  was  made  payable  to  the  Missou- 
ri Company  by  mistake ;  tliat  "^t  was  a  mis- 
take any  one  would  make.  Thompson  un- 
doubtedly would  make  a  check  reading  that 
way  because  of  the  conversations  and  be- 
cause of  what  had  been  said  about  '^ew 
rails."    He  testified  that— 

"Thompson  paid  that  money  to  the  Texas 
Company  on  a  bill  that  listed  a  lot  of  old  rail, 
old  material,  that  would  go  to  the  Stephensvllle 
road.  Now  Thompson  got  bis  money  back 
eventually  through  construction  accounts  of  the 
Stephensvllle  road,  and  in  the  meantime — the 
time  of  this  transaction  and  the  time  the  Ste- 
phensvllle Company  paid  out,  Thompson,  the 
contractor,  Thompson  &  Scott,  or  the  contract, 
carried  the  account,  |112,000.  Q.  As  they  were 
required  to  do  under  the  contract?  A.  As  was 
contemplated  at  the  time  this  arrangement  was 
made.  Q.  Yon  don't  mean  to  say  that  any  road 
borrowed  any  money,  do  yon,  on  this  trans- 
action? A.  Well,  it  was  in  the  nature  of  forc- 
ing a  loan;  it  is,  in' fact,  forcing  a  loan  from 
the  contractor.  Q.  Now,  then,  if  it  was  a  loan, 
what  rate  of  interest  did  you  agree  to  pay 
on  it?  A.  I  don't  remember  the  rate;  the 
contract  states  what  the  rate  Is.  Q.  What  con- 
tract? A.  With  Thompson  &  Scott  Q.  No; 
but  you  are  talking  now  about  borrowing  mon- 
ey; that  this  wasn't  under  the  contract,  but 
it  was  in  reality  a  borrowing  of  money  from 
Thompson?  A.  No,  no;  I  used  the  «ords 
'forcing  a  loan.'  Q.  Well,  was  it  a  borrowing 
fit  money  from  Thompson?  A.  It,  in  effect, 
amounts  to  forcing  Thompson  to  loan  the  Texas 
Company.  Q.  Yon  mean  forcing  him  to  pro- 
vide that  certain  amount  of  money  to  the  Tex- 
as Company,  the  value  of  the  old  rails?  A. 
The  value  of  materials.  Q.  In  other  words,  you 
mean  forcing  him  to  boy  material  for  the  Tex- 
as Company?  A.  In  a  sense  that's  it  Q.  Not 
in  a  sense,  but  actually?  A.  He  actually  got 
the  money.  Q.  He  bought  the  material  and 
paid  you  for  that  and  got  the  material,  didn't 
he?  A.  Undoubtedly.  Q.  Well,  it  was  no  ques- 
tion of  a  loan,  was  it?  A.  Not  directly. 
*  *  *  Q.  Now,  you  didn't  make  any  arrange- 
ment about  borrowing  money  from  him,  did 
you?  A.  No;  the  arrangement  was  as  I  have 
stated;  that  Thompson  would  advance,  which 
amounts  to  a  loan,  the  amount  involved  in  the 
old  rail  that  was  to  go  to  the  Stephensvllle 
road." 


He  testified  he  thought,  though  the  old  rail 
was  sold  to  Thompson  for  cash,  it  amounted. 
In  the  circumstances,  to  an  advance ;  that  it 
was  not  a  loan  "directly,"  but  amounted  to 
"borrowing  that  much  money" ;  that  the  Mis- 
souri Company  "had  no  connection  with  the 
transaction,  and  would  not  pay  Thompson  & 
Scott,  or  the  contractors,  anything";  that 
the  Texas  Company  never  repaid  any  part  of 
the  money;  that  so  far  as  it  was  concerned 
the  transaction  was  a  sale  of  old  material; 
that  "they  got  rid  of  the  material  and  de- 
livered It,  got  it  off  the  premises  and  out  of 
their  hands,  and  In  lieu  of  It  they  received  an 
agreed  price,"  and  that  defendant's  1112,429.- 
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13  was  the  amount  "of  that  particular  bill" ; 
that  the  Texas  Company  billed  the  old  mate- 
rial to  Thompson  &  Scott  according  to  its 
scale  of  prices;  that  was  a  matter  for  that 
company;  that  most  of  bis  conversations 
about  the  matter  were  with  Thompson,  but 
that  he  "undoubtedly"  understood  he  was 
denllng  with  the  contractors,  Thompson  & 
Scott.  "Q.  That  was  your  understanding  of 
the  matter?  A.  Undoubtedly,  all  the  way 
through,  so  far  as  the  contract  was  concerned, 
U  was  the  contractors ;  we  didn't  know  any- 
thing about  the  arrangement  with  Thompson 
&  Scott.  Q.  You  telt  that  you  were  dealing 
with  the  iiersons  who  were  bound  by  you 
under  the  contract  with  you,  is  that  the  idea? 
A.  Yes." 

On  redirect  examination  the  principal  new 
matter  testified  to  was  that  the  purpose  was 
to  keep  all  the  material,  etc.,  that  went  into 
the  Stephensville  road  "tree  and  clear,"  and 
to  prevent  the  obligation  of  the  bonds  of  the 
Missouri  Company  and  the  Texas  Company 
from  applying  to  such  material,  and  that  the 
company  made  out  the  bills  against"  Thomp- 
son so  as  to  show  that  the  materials  which 
went  into  the  Stephensville  road  bad  been 
bought  and  paid  for  by  the  contractors,  and 
thereby  get  those  values  included  In  the  valu- 
ation of  the  Texas  Railroad  Commission, 
which  valuation  would  form  the  basis  of  a 
bond  issue.  Immediately  following  this  last 
testimony  the  referee  Interposed: 

"The  Referee:  Were  yon  thinking  about  the 
question  of  bonds  at  all,  or  did  you  simply  have 
In  mind  the  Texas  Company  having  some  sec- 
ondhand rail  that  you  wanted  to  sell  Mr. 
Thompson,  or  to  the  contractors,  to  have  pat 
into  the  railroad  they  were  constructing,  and 
yon  went  ahead  and  sold  them  and  got  the 
money,  because  yon  needed  it  at  the  time?  A. 
That  was  what  really  happened." 

Mr.  Britton  testified:  That  In  1911  he  was 
vice  president  of  the  Missouri  Company  and 
president  of  the  Texas  Company;  that  some 
time  prior  to  April,  1911,  he  was  about  to  sail 
for  Europe,  and  it  was  necessary  to  make 
some  financial  arrangements  for  the  compa- 
ny before  he  sailed.  That  "It  was  -necessary 
to  purchase  rail,  and  Mr.  Thompson  agreed 
to  furnish  the  funds  necessary  for  that  pur- 
pose, in  order  to  release  some  rail  which  was 
to  go  to  the  Stephensville  road.  Q.  The  mon- 
ey that  he  agreed  to  furnish  was  for  the  pur- 
chase of  rail  for  this  St  Louis  &  Sout^west- 
ern  of  Texas?  A.  Well,  the  rails  he  purchas- 
ed were  used  on  the  St.  Louis  &  Southwest- 
ern of  Texos."  That  the  arrangement  was 
made  with  Thompson. 

On  cross-examination  he  testified  that  the 
old  rail  on  the  Texas  Company's  line  was 
taken  up  and  new  rail  laid,  and  that  this  old 
rail  was  used  by  Thompson  &  Scott  in  con- 
structing the  Stephensville  road  under  their 
contract;  that  he  supposed  "it  turned 
around"   ibat   the   Stephensville  road   paid 


Thompson  &  Scott  for  the  old  rail;  that  was 
a  question  of  bookkeeping;  that  he  did  not 
know  "how  they  charged  it  out";  that  the 
Stephensville  road  paid  Thompson  &  Scott 
for  the  old  rail,  and  he  supposed  it  "paid  the 
percentage" ;  he  had  not  seen  the  books ; 
and  when  he  went  to  the  Railroad  Commis- 
sion of  Texas  for  the  purpose  of  Issuing 
bonds  on  the  Stephensville  road,  one  of  the 
items  entering  Into  the  value  of  the  road,  as 
represented  to  the  commission,  was  the 
amount  "paid  Thompson  &  Scott  for  those 
rails  and  the  laying' of  them  on  the  road;" 
what  Thompson  &  Scott  bad  paid  for  them. 
Witness  thought  the  15  per  cent  commission 
was  also  included,  and  added,  "It  is  all  a 
question  of  bookkeeping;  you  had  better  go 
to  the  books;"  that  he  had  no  direct  knowl- 
edge of  this  last  matter.  He  also  referred 
plaintiffs'  counsel  to  the  books  of  the  Rail- 
road Commission  and  of  the  railway,  say- 
ing: 

"Well,  that's  all  old— that  was  some  time  ago; 
1  cannot  tell  just  how  these  items  were  charged 
out  on  the  books;  the  books  will  show,  and 
our  report  to  the  commission  will  show;  yon 
can  get  it  much  better  than  I  can  give  it  to 
you." 

For  plaintifTs  R.  D.  Cobb,  auditor  of  the 
Texas  Company,  testlQed  concerning  some 
records  of  his  ofilce.  He  also  stated  that  the 
bill  of  bis  company  against  Thompson  & 
Scott  was  made  out  in  advance  of  the  ship- 
ment of  the  material  it  included,  and  sent  to 
Mr.  Britton,  at  St  Louis,  by  his  request.  He 
IdentlQed  letters  which  tended  to  show  the 
old  material  was  billed  to  Thompson  &  Scott 
before  it  was  taken  from  the  track  of  the 
Texas  Company.  He  further  testified  tbat 
the  treasurer  of  the  road  reported  to  blm  on 
April  13,  1911,  that  the  blU  had  been  paid; 
that  be  did  not  know  how  It  bad  been  paid: 
in  fact,  he  did  not  "know  how  any  bill  Is 
paid,  because  the  payment  is  made  to  our 
treasurer." 

Defendant's  bookkeeper  testified  that  be 
"understood  at  the  time"  that  the  $112/«29.13 
chedt  was  issued  to  pay  a  bill  for  "second- 
hand rail"  received  from  the  Cotton  Belt 
Railway;  that  the  bill  was  then  attached  to 
defendant's  bill  against  the  Stephensville 
road  for  a  like  sum,  plus  a  commission  of  15 
per  cent,  that  commission  amounting  to 
about  $16,000.00. 

[1]  (a)  The  fact  that  defendant  told  Scott 
he  was  going  to  furnish  the  railroad  money 
to  buy  new  rails  is  of  no  value  In  solving  the 
question  this  exception  presents.  This  Is 
true  because  what  defendant  told  Scott  was 
that  he  was  going  to  loan  the  Cotton  Belt 
Railway  Company  money  to  buy  new  roll  and 
tanks,  and  that  it  was  a  matter  "outside  tbe 
contract"  This  was  what  Scott  was  "agree- 
able to,"  according  to  defendant.  If,  In  fact, 
the  transaction  was  a  loan  of  money  to  tbe 
Missouri  or  Texas  company  and  "outside  tbe 
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t-ontract,"  plaintiffs  have  no  right  to  partici- 
pate in  the  profits  of  the  transaction  whether 
or  not  they  assented  to  It.  If  It  was  not  such 
a  loan,  but  was  a  partnership  transaction, 
then  Scott  was  never  told  the  true  facts,  and 
never  waived  any  right  of  himself  or  his 
brothers.  The  question  must  be  resolved  on 
the  other  evidence. 

G>)  One  of  defendant's  briefs  proceeds  up- 
on the  theory  that  the  StephensvUle  road  fur- 
nished the  old  rail  and  material  used  in  con- 
structing Its  line,  and  that  it  billed  that  ma- 
terial to  Thompson  &  Scott,  Thompson  & 
Scott  billed  It  to  the  Stepbensvllle  ro^d,  and 
that  road  Issued  Its  voucher  to  Thompson  & 
Scott  to  cover  the  rail  and  material,  and  15 
per  cent,  the  contract  percentage  due  the 
contractor  on  cost  of  work  and  material  fur^ 
nlshed. 

(c)  In  their  contract  with  the  StephensvUle 
Company,  Thompson  &  Scott  agreed,  among 
other  things,  to  "do  any  or  all  other  work 
and  furnish  any  or  all  material  that  may  be 
necessary  to  complete  the  proposed  line  of 
railroad  between  the  points  above  mention- 
ed." A  subsequent  clause  in  the  contract 
provided  that  the  work  was  "to  be  completed 
in  six  months  from  the  date  hereof,  it  being 
understood  that  your  company  is  to  furnish 
all  bridge  timbers,  lumber,  piling  and  other 
articles  required  in  connection  with  trestles 
to  be  constructed,  right  of  way  fences,  as  well 
as  necessary  rail,  fastenings,  switch  material 
and  other  fixtures  required  In  laying  the 
track  between  the  points  hereinbefore  men- 
tioned." Immediately  following  this  is  the 
clause: 

"We  [Thompson  &  Scott]  propose  to  furnish 
aU  labor  required  to  complete  the  work  as  above 
outlined  and  such  material  as  may  not  be  fur-^ 
nished  by  your  company,  at  actual  cost,  to' 
which  shall  be  added  fifteen  per  cent." 

Then  follows  the  agreement  of  the  con- 
tractors to  "cawy  estimates"  until  the  com- 
pletion of  the  work.  A  correct  interpretation 
of  these  provisions  of  the  contract  depends 
upon  the  circumstances  surrounding  the  par- 
ties. It  l9  undisputed  that  the  StephensvUle 
Company  had  no  funds  of  any  consequence, 
and  would  obtain  none  until  the  road  was 
completed,  valued  by  the  Texas  Railroad 
Commission,  and  a  bond  issue  authorized  by 
that  tribunal.  It  Is  also  certain  that  the 
original  Idea  of  contracting  with  Thompson 
&  Scott  on  a  unit  basis  was  abandoned  be- 
cause the  company  did  not  have  the  funds  to 
carry  the  contract  In  that  way,  and  the  con- 
tract as  written  was  given  to  Thompson  & 
Scott  because  of  Thompson's  abUity  to  finance 
the  work  and  "carry  the  estimates"  until  the 
completion  of  the  work.  In  the  Ught  of 
these  facts  it  seems  clear  that  the  only  rea- 
sonable constructiou  of  the  apparently  some- 
what conflicting  provisions  of  the  contract, 
set  out  above,  is  that  the  company  had  the 
right  to  furnish  such  material  as  It  could. 


but  that  Thompson  &  Scott  obligated  them- 
selves to  furnish  aU  materials  the  company 
did  not  furnish. 

(d)  As  between  defendant  and  plaintiffs, 
the  agreement  was  that  defendant  should 
furnish  the  money  required  to  carry  the  con- 
tract work  in  accordance  with  its  terms.  The 
StephensvUle  Company  had  neither  rail  to 
use  on  its  Une  nor  money  with  which  it  could 
purchase  raU.  The  Texas  Company  was  en- 
gaged in  relaying  portions  of  its  trades  with 
new  rail.  After  this  relaying  was  done  it 
would  have  old  rail  suitable  for  construction 
of  the  StephensvUle  road.  The  Texas  Com- 
pany was  purchasing  new  raU  from  the  Mis- 
souri Company.  The  Missouri  Company  had 
bought  new  rail  from  the  lUinois  Steel  Com- 
pany. The  Missouri  Company  needed  money 
to  pay  the  Steel  Company.  The  Texas  Com- 
pany needed  money  to  pay  the  Missouri  Com- 
pany. The  StephensvUle  Company  needed 
the  Texas  Company's  old  rail,  but  had  no 
money  with  which  to  buy.  The  contract  of 
the  StephensvUle  Company  with  Thompson  & 
Scott  obllgKte^  Thompson  &  Scott  to  furnish 
such  material  as  was  necessary,  and  which 
the  StephensvUle  Company  did  not  furnish. 
In  this  situation  the  books  of  the  Texas  Com- 
pany, of  defendant  Thompson,  and  the  bills, 
check,  and  voucher,  show  that  the  Texas 
Company  sold  the  old  rail,  etc.,  to  Thompson 
&  Scott,  the  contractors;  that  defendant 
Thompson  advanced  the  necessary  funds 
therefor,  as  his  contract  with  Scott  provided ; 
that  Thompson  &  Scott  then  billed  the  same 
rail  and  material 'to  the  StephensvUle  Com- 
pany, adding  the  contract  percentage  of  15 
per  cent.;  that  the  StephensvUle  Company 
Issued  to  Thompson  &  Scott  its  voucher  cov- 
ering the  Identical  material  and  the  percent- 
age thereon,  which  voucher  bore  tbe  contract 
rate  of  Interest  untU  paid ;  that  this  raU  and 
material  was  laid  In  the  track  of  the  Ste- 
phensvUle Company  by  Thompson  &  Scott, 
under  their  contract;  and  that  the  Stephens- 
vUle Company  thereafter  paid  the  amount, 
together  with  several  hundred  thousand  dol- 
lars more.  In  one  check,  dated  about  March 
1,  1912.  The  whole,  about  $935,000,  covered 
the  whole  amount  due  In  connection  with  the 
StepehensviUe  road. 

[2]  The  contention  that  this  $112,429.13  was 
in  fact  a  loan  to  the  Texas  Company  or  the 
Missouri  Company  has  nothing  In  the  docu- 
mentary evidence  or  books  to  support  It.  It 
finds  but  scant  support  In  the  oral  testimony, 
when  that  is  studied.  Defendant  says  be 
made  the  arrangement  for  the  loan  with  Nel- 
son. Nelson's  testimony  is  somewhat  con- 
fused, but  he  finally  says,  in  answer  to  the 
referee's  question  set  out  above,  that,  in  sub- 
stance, what  the  boolts  and  documentary  ev- 
idence show  is  "what  reaUy  happened,"  1.  e., 
that  the  Texas  Company  bad  some  old  rail 
they  wanted  to  sell  to  tbe  contractors  to  be 
put  In  the  StephensviUe  road,  and  the  Texas 
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Company  "went  abead  and  sold  them  and 
got  the  money,  because"  It  "needed  it  at  the 
time."  Thompson  &  Scott  were  obligated  to 
buy  rail.  Defendant  Thompson  was  obligat- 
ed to  plaintiffs  to  put  up  the  mon^  Thompson 
&  Scott  needed  to  buy  the  rail.  Thompson 
&  Scott  did  buy  the  rail,  lay  it  In  the  track 
of  the  StephensriUe  Ck>mpany,  and  the  Ste- 
phensTiUe  Company  paid  the  bill  and  15  per 
cent.  This  percentage  is  the  thing  in  dispute 
on  this  exception.  It  was  a  part  of  the  prof- 
its of  Thompson  &  Scott  Thompson  kept  It 
The  judgment  requires  him  to  account  for 
half  of  It  In  that  the  Judgment  is  right 
The  fact  that  the  Missouri  Company  is  said 
to  "own"  the  Texas  Company,  and  that  the 
Texas  Company  subsequently  obtained  a 
lease  on  the  StephensTllle  road  does  not  ma- 
terially affect  the  question,  as  is  apparent 
These  things  seem  to  have  served  to  confuse 
one  or  two  of  the  witnesses  and  may  account 
for  some  of  the  inconsistencies  in  the  oral 
testimony.  The  fact  that  the  Texas  Company 
anticipated  the  taking  up  of  its  old  rail  and 
sent  its  bill  to  Thompson  &  Scott  th  advance 
of  the  actual  removal  of  that  rail  from  its 
track  does  not  alter  the  transaction  Itself. 
It  Indicates  that  the  Texas  Cmnpauy  needed 
money  to  pay  for  new  rail  before  it  could  de- 
liver all  the  old  rail,  in  the  place  of  which 
the  new  rail  was  to  be  laid.  It  does  not  af- 
fect the  fact  that  the  old  rail  was  actually 
sold  by  the  Texas  Company,  at  scale  prices 
to  Thompson  &  Scott  and  used  by  Thompson 
&  Scott  in  carrying  out  their  contract  with 
the  StephensvUle  Company.  There  was  no 
error  in  overruling  this  exception. 

[3]  II.  Exception  was  taken  to  the  holding 
that  defendant  must  account  for  the  percent- 
age (16  per  cent.)  received  by  him  for  money 
furnished  to  pay  for  water  tanks  and  pumps 
on  the  StephensvUle  and  Central  Arkansas 
roads.  The  contracts  with  the  Central  Arkan- 
sas and  the  StephensvUle  Company  were  of 
the  same  date,  and  identical  with  respect  to 
the  obligations  of  Thompson  &  Scott  Eat^ 
required  the  contractors  to  "furnlsb  all  labor 
and  erect  all  depots,  station  buildings,  and 
outhouses,  water  tanks  and  turntables,"  etc. 
Defendant  testified  that — 

"Our  contract  called  for  wooden  tanks,  and 
it  was  expected  we  would  furnish  wooden 
tanks  or  build  wooden  tanks,  but  after  we  got 
into  it,  Mr.  Purdon,  the  chief  engineer,  decided 
to  put  in  steel  tanks.  This  was  outside  our 
contracts;  we  took  this  up  with  Mr.  Scott  at 
the  time  that  we  were  going  to  do  this;  it  was 
perfectly  agreeable  to  dp  that,  and  we  did  it." 

It  Is  apparent  the  contracts  did  not  call 
for  wooden  tanks.  They  called  simply  for 
tanks.  In  this  sitnation  the  companies 
doubtless  were  permitted  to  determine  the 
kind  of  tanks  they  desired.  The  tanks  were 
ordered  and  contracted  for  under  the  firm 
name  of  Thompson  &  Scott  Thompson  con- 
ducted the  correspondence,  and  advanced  the 


m<Hiey.  His  agreement  with  plaintiff  requir- 
ed both  these  things  of  him.  Thompson  ft 
Scott  billed  the  tanks  and  pumping  outfits 
therefor  to  the  StephensvUle  and  Central  Ar- 
kansas companies,  respectively.  Some  were 
put  in  on  one  line  and  some  on  the  other. 
Each  company  issued  its  voucher  to  Thomp- 
son &  Scott  for  the  cost  of  the  tanks  and 
pumps  erected  on  its  line.  Each  added  to  the 
cost  the  contract  percoitage,  15  per  cent^ 
and  included  this  in  its  vouchers.  These 
vouchers  bore  the  contract  rate  of  Interest. 
There  is  no  evidence  sufficient  to-  justify 
overturning  the  ruling  of  the  trial  court  on 
these  items.  The  receipt  ~  referred  to  by 
counsel  as  showing  a  settlement  covering 
these  and  other  matters  does  not  warrant 
that  conclusion.  Properly  understood,  and 
as  explained  by  the  evidence,  it  diows  mere- 
ly a  payment  on  account 

III.  The  judgment  awards  plaintifla  one- 
half  the  profits  on  the  construction  of  a 
freight  depot  at  St  Louis.  These  profits 
amounted  to  something  over  $47,000.  This 
allowance  is  assailed.  July  14,  1911,  Thomp- 
son ft  Scott,  as  partners,  contracted  to  con- 
struct in  St  Louis  a  freight  depot  for  the  St. 
Louis  &  Southwestern  Railway  Company. 
The  work  was  to  be  paid  for  on  monthly  esti- 
mates, as  it  progressed.  These  estimates 
were  to  be  paid  "on  or  before  the  15th  day  of 
the  month  succeeding  the  month  in  wbidi 
the  work"  was  done.  The  contractors  were 
to  receive  cost  and  15  per  cent  and  10  per 
cent,  respectively,  on  disbursements  for  labor 
and  material.  Unlike  the  four  other  under- 
takings of  the  firm,  plaintiffs  and  defendant 
agreed  to  advance  equal  amounts  of  the  cap- 
ital necessary  to  carry  the  work.  Under  this 
agreement  plaintiffs,  on  July  22,  1911,  paid 
defendant  $2,500.  It  seems  a  capital  of  $5- 
000  was  then  deemed  adequate.  The  work 
progressed  without  incident  until  late  in  Sep- 
tember. • 

Defendant  contends  that  In  September, 
1911,  be  called  upon  Scott  for  additional  cap- 
ital; that  Scott  was  not  ready  to  furnish  it 
and  withdrew  his  firm,  entirely,  from  fur- 
ther participation  in  the  work  under  the  con- 
tract, and  it  is  therefore  entitled  to  no  part 
of  the  profits  thereon.  Plaintiffs  contend 
there  was  no  withdrawal,  and  that  they  are 
entitled  to  participate  in  all  the  profits  on  the 
depot  work.  The  referee  and  trial  court 
found  the  facts  for  plaintiffs.  This  question, 
like  those  which  have  preceded  it,  is  one  of 
fact  When  Thompson  ft  Scott  contracted  to 
build  the  depot  at  St  Louis,  work  on  the  Ste- 
phensvUle and  Central  Arkansas  lines  In 
Texas  and  Arkansas  was  progressing  and  re- 
quired attention.  Scott  was  to  continue  to 
look  after  these  enterprises,  and  did.  He  al- 
so gave,  for  the  firm,  the  only  attention 
which  was  given  by  way  of  actual  snperln- 
tendoice  to  a  contract  with  the  International 
ft  Great  Northern  In  Texas,  carried  out  In 
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the  spring  and  summer  of  1912,  and  another 
with  the  St.  Lonls  &  Southwestern  of  MIs- 
soari,  In  Arkansas,  carried  on  in  the  fall  of 
1912  and  spring  and  siimmer  of  1913.  De- 
fendant testifies  it  was  agreed  that  he  (de- 
fendant) should  "run  this  Job"  and  "take 
care  oT'  the  depot  work  himself.  He  ex- 
plains that  this  was  agreed  because  It  was 
"more  In  his  line,"  and  was  "right  here  in 
St  Louis,"  and  he  "bad  an  organization  to 
take  care  of  it"  John  B.  Scott  testifies  be, 
also,  was  to  gire  the  depot  work  his  attention 
when  In  St  Louis.  Soon  after  the  depot  con- 
tract was  signed,  defoidant  and  John  B. 
Scott  were  In  Chicago,  and  Scott  looked  up 
one  Falkenstein,  who  was  employed  and  put 
In  charge  of  wrecking  old  buildings  on  the 
depot  site.  This  work  continued  until  the 
last  of  September  or  the  first  of  October. 
Meanwhile,  some  of  the  oonstmction  work 
was  begun.  Either  in  the  latter  part  of 
September  or  early  in  October  occurred  the 
oonrersation  which  defendant  testifies  result- 
ed in  plaintiffs'  withdrawal  from  the  whole 
work,  and  which  plaintiffs  ctmtend,  and  the 
referee  and  trial  court  found,  amounted  to 
no  more  than  a  conditional  agreement  that 
plaintiffs  would  waive  their  claim  to  profits 
on  the  structural  steel  subcontract.  Defend- 
ant's'answer  thus  stated  his  view  when  it 
was  filed: 

"That  thereafter,  to  wit,  alioat  January  8, 
1912,  it  became  necessary  for  tins  defendant 
and  said  John  B.  Scott  to  put  up  and  advance 
an  additional  sum  of  $74,000  for  the  purchase 
of  steel  to  be  used  in  the  erection  of  said  build- 
ings and  depots;  that  upon  request  by  this  de- 
fendant of  said  John  R.  Scott  to  put  up  and 
advance  his  one-half  of  said  $74,000  said  John 
R.  Scott  declared  himself  unable  so  to  do,  and 
refused  to  pot  np  his  one-half  of  said  $74,000, 
and  thereupon  it  was  agreed  between  this  de- 
fendant and  said  Jolin  B.  Scott  that  said  John 
B.  Scott  should  be  released  from  all  further 
rights,  obligations,  and  duties  in  any  manner 
arising  out  of  the  contract  aforesaid,  and  that 
be  should  not  have  any  part  of  the  profits  aris- 
ing therefrom,  but  that  this  defendant  should 
proceed  and  complete  the  work  aforesaid  and 
advance  all  of  the  money  and  do  all  of  the 
work  necessary  for  the  «ompletion  of  said 
contract,  and  this  defendant,  thereafter,  on  his 
own  account  completed  said  work  at  his  own 
cost  and  expense;  that  in  puraaance  of  said 
agreement,  releasing  said  John  B.  Scott  from 
further  liability  on  account  of  said  contract, 
it-was  agreed  that  the  $2,500  heretofore  ad- 
vanced and  put  np  by  said  John  B.  Scott  on 
account  of  said  Contract  sbonld  be  returned  and 
refunded  to  him,  and  the  same  was  done,  and 
the  said  $2,500  was  applied  by  said  John  B 
Scott  to  another  venture  of  his  own,  wholly 
separate  and  apart  from  the  contract  afore- 
said; that  thereafter  said  John  B.  Scott  ad- 
vanced no  money  and  did  no  work  and  as- 
sumed no  responsibility,  and  was  not  entitled 
to  any  of  the  profits  in  any  manner  arising 
out  of  said  contract  or  the  execution  thereof." 

Ed  Scott,  one  of  plaintiffs,  testified  he  was 
in  defendant's  office  prior  to  the  transaction 


between  defendant  and  John  Scott;  that  as 
he  was  leaving  defendant  said: 

"By  the  way,  I  have  ordered  some  steel  for 
the  warehouse  [depot]  and  it  will  have  to  be 
paid  for.  It  is  going  to  take —  I  think  he  said 
$76,000.  Now,  if  you  fellows  can't  put  up 
yonr  part  of  the  money,  and  I  have  to  put  up 
all  the  money  to  pay  for  this  steel  I  want  all 
the  percentage"  on  the  purchase  price  of 
the  materiaL 

Witness  says  he  told  defendant  they  (plain- 
tiffs) would  put  up  their  part  of  the  money. 
He  then  wrote  his  brother  John,  who  there- 
after looked  after  the  matter.  After  Ed 
Scott  wrote  his  brother  Jolin  the  latter  was 
in  St.  Liouis,  and  went  to  see  defendant  about 
his  proposition  concerning  the  steeL 

John  B.  Scott  testified:  That  he  thought 
the  conversation  referred  to  above  occurred 
in  September,  1911.  Defendant  asked  that 
plaintiffs  put  up  $30,000  to  pay  one-half  the 
bill  for  the  steel;  that  he,  Scott,  was  then 
in  Texas.  On  his  return  he  saw  defendant, 
and  suggested  that  there  was  much  more 
than  $30,000  due  plaintiffs.  Defendant  said 
that  was  true,  but  it  had  not  been  paid  in. 
Witness  told  defendant  be  could  use  some  of 
the  vouchers  to  raise  money.  Defendant  said 
he  had  money  borrowed  on  them  and 
"wouldn't  give  them  to"  witness.  Witness 
then  told  defendant  tliat  to  put  in  $30,000 
then  might  cramp  plaintiffs,  and  rather  than 
take  that  chance  he  would  not  put  it  up, 
but  would  waive  all  profits  on  the  steel  con- 
tract if  the  money  was  needed  before  they 
could  get  it  from  the  railway.  That  he  could 
put  up  the  money  for  a  few  weeks  until  it 
would  be  repaid  by  the  railway,  but  defend- 
ant refused  to  agree  to  his  taking  the  money 
down  when  the  railway  paid  for  the  steel  In 
place.  That  there  was  no  agreement  to 
withdraw  nor  any  that  Thompson  should 
finish  the  work  on  his  own  account,  and  that 
the  proposition  he  made  was  to  waive  the 
profits  on  the  steel  contract  upon  a  con- 
dition which  was  never  fulfilled. 

Defendant's  version  is  that  in  September 
he  told  John  Scott  that  "the  contract  [for 
the  steel  work)  would  amount  to  about  $74,- 
000  or  $75,000;  their  [the  Steel  Company's] 
proposition  was  to  have  it  in  a  lump  sum, 
and  it  was  to  be  paid  in  a  lump  sum  at  that 
time,  and  at  the  time  I  made  the  contract;" 
that  "they  were  about  to  let  the  contract"  at 
the  time  this  occun-ed;  that  Scott  said  his 
firm  was  losing  money  on  a  New  York  con- 
tract and  one  in  St  Louis,  and  "he  couldn't 
put  up  his  money,  and  I  was  to  finish  the  con- 
tract; that  was  ail;  go  ahead  with  the  work, 
which  I  did."  A  little  later  he  was  asked 
by  his  counsel  what  was  said  l)etween  them 
when  Scott  said  he  "couldn't  put  up  his  part 
of  the  Christopher  &  Simpson  (steel)  eon- 
tract,  about  his  (Scott's)  continuing  or  having 
anytliing  to  do  with  the  freight  depot  work." 
He  answered,  ''Why,  he  didn't  specify  any 
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contract  at  all;  be  Just  simply  couldn't  put 
up  his  money,  any  part  of  It,  go  any  further 
on  it;  that  $2,500  was  all  he  could  put  up. 
Q.  What,  if  anything,  was  said  as  to  who 
was  to  continue  that  work?  A.  There  never 
was  said  anyUilng  about  it,  because  it  was 
understood  tliat  I  was  to  continue  the  work, 
because  my  money  was  there;  there  was 
no  discussion  of  that;  it  was  Just  supposed 
that  I  was  to  do  it." 

On  cross-examination,  defendant  testified 
he  meant  by  this  that  he  and  John  Scott  had 
an  understanding  that  Scott  was  giving  up 
his  interest  in  the  contract  because  he  could 
not  get  the  money  to  advance  his  half  of  the 
needed  capital,  and  that  Scott  did  give  up 
his  interest,  and  he,  defendant,  completed 
the  contract.  At  another  place  he  testified 
he  told  Scott,  not  only  about  the  contract 
for  the  steel,  but  "about  all  these  contracts 
that  were  going  on,  that  I  was  about  to  let," 
and  asked  htm  to  put  up  money,  but  did  not 
"ask  him  any  special  amount,"  though  he 
mentioned  the  steel  contract  and  others  be- 
sides; never  did  talk  with  Scott  about  the 
steel  contract  alone;  asked  Scott  to  put  up 
money  "for  the  balance  of  the  work;  there 
were  several  contracts" ;  he,  defendant,  want- 
ed the  money  put  up  so  "we  could  draw  on 
It."  He  testified  this  was  In  September,  1911, 
Just  before  the  steel  contract  was  let  The 
proposal  of  the  Steel  Company  was  dated 
September  23,  1011.  The  acceptance  was  of 
later  date.  The  price  accepted  was  $74,378; 
erection  to  start  about  seven  weeks  after  ac- 
ceptance and  work  to  be  completed  six  or 
eight  weeks  after  work  commenced  ;  payment 
to  be  made  about  the  10th  of  each  month  for 
85  per  cent,  of  the  value  of  all  work  finished 
during  the  previous  month.  Defendant  tes- 
tified he  did  not  recall  that  anything  was 
said,  at  the  time  he  says  Scott  withdrew, 
about  Scott's  further  liability;  that  Scott 
understood  he  was  not  liable;  that  he,  de- 
fendant, told  hira  that  much.  He  also  tes- 
tified nothing  was  said  between  them  at  the 
time  about  Scott's  Interest  in  profits  al- 
ready accrued.  Defendant  says  any  such  In- 
terest would  have  been  "very  slight."  The 
books  show  plaintiffs'  interest  in  percentages 
on  work  done  in  July  and  August  was  $551.20 
and  in  September  $113.43,  making  a  total  of 
$664.63.  Defendant  admits  that  nothing  was 
said  at  the  time  of  plaintiffs'  alleged  with- 
drawal about  the  $2,500  of  capital  which  they 
put  into  the  work  at  the  beginning.  The 
books  show  that  the  payment  he  now  relies 
on  as  a  "taking  down"  of  this  sum  was  not 
made  until  March  21,  1912.  The  question 
concerning  this  payment  is  much  discussed, 
and  will  be  considered  later. 

The  account  on  this  work  was  kept 
throughout  in  the  depot  contract  books,  ex- 
cept that  the  entries  concerning  the  struc- 
tural steel  did  not  appear  thereon,  but  were 
shown  only  on  the  individual  books  of  de- 


fendant.    Defendant  testified  he  continued 
to  carry  on  the  work  in  the  name  of  Thomp- 
son &  Scott,  and  that  contracts  were  made 
under  the  name  of  Thompson  ft  Soott  "all 
through  the  work."    The  record  shows  many 
contracts  so  made.    On  October  16,  1911,  a 
contract  was  entered  into,  in  the  name  of 
Thomp^n  &  Scott,  with  the  Globe  Automat- 
ic Sprinkling  C!ompany.     A  proposition  of 
Blackmer  &  Post,  dated  October  25,   1911, 
made  to  Thompson  &  Soott,  was  acc^ted  In 
their  name.     November  8,  1911,  a  contract 
was  entered  into  with  the  Corrugated  Bar 
Company,  under  the  name  of  Thompson  & 
Scott    December  8, 1911,  a  proposition  of  the 
International    Electric   Fixture   Contracting  _ 
Company  addressed  to  St  Louis  &  South- 
western Railway  am'  'j.hoinPB<»i  *  Scott,  was 
O.  K.'d  by  Purdon,  chief  engineer  of  the  rail- 
way, and  carried  out    January  27,  1012,  a 
proposition  of  the  St.  IJonis  Terra  Ootta  Com- 
pany, addressed  to  J.  W.  Thompson,  manner 
of   acceptance   not   shown.     Proposition    of 
McDonald  &  Dunn,  painters,  dated  F^ebmacy 
23,  1912,  addressed  to  Thompson,  was  ac- 
cepted by  Thompson  &  Scott  by  U.  O.  Sbands, 
defendant's  chief  clerk.     Contract  or  prop- 
osition  (accepted)   of  date  April   20,   1912. 
addressed   by   Shlras   Electric  Company  to 
Thompson  &  Scott    Proposition  of  0*Brlen 
BoUer  Works,  dated  AprU  27,  1912,  addressed 
to  J.  W.  Thompson  and  O.  K.'d  by  Pardon, 
chief  engineer  of  railway,  goods  "bought  on 
his    O.    K."      Contract    with    Wm.    Burke, 
plumbing,  April  27,  1912,  with  Thompson  & 
Scott.     Geo.   F.   Smith,   contractors'   equip- 
ment May  4,  1912,  addressed  to  Thompson 
&  Scott,  manner  of  acceptance  not  shown; 
defendant  said  he  thought  it  was  "Just  an 
order."     Otis   Elevator   Company,   May   24, 
1912,  addressed  to  Thompson  &  Scott,   ac- 
cepted by  Barry,  the  railway's  superintend- 
ent of  bridges.    Mesker  Bros.,  May  SO,  1912, 
addressed   to   Barry,   care   of  Thompson    & 
Scott    June  3,  1913,  Mesker  Bros.,  addressed 
to  Barry  (two  others)  care  of  Thompson  & 
Scott    "An  order  for  some  flat  wire  parti- 
tions  for   the   freighthouse,    dated    June   4, 
1912,  from   Lesar- Manufacturing  Company, 
addressed  to  Thompson  &  Scott;  this  Is  for 
roofing.   Keystone  Manufacturing   Company, 
June   11,    1912,    addressed    to   Thompson    & 
Scott"    Parker-Washington  Company,  June 
27,  1912,  for  painting,  addressed  to  Thompson 
&  Scott,  and  accepted  by  Thompson  &  Scott 
Chas.  A.  Olcott,  July  11,  1912,  addressed  to 
Thompson  &  Scott,  open  order,  no  acceptance 
on   It.     National    Hygiene   Flour   Company, 
August  15,  1912,  ordered  by  Barry.     Arm- 
strong Cork  Company,  July  22,  1912,  accept- 
ed by  Shands  for  Thompson  &  Scott     Hall 
Safe  &  Blxture  Company,  September  6,  1912. 
"to  Thompson  &  Scott"     Howe  Scale  Com- 
pany,   September    12,    1912,    addressed     to 
Thompson  &  Scott,  accepted  by  Barry   and 
contract  executed     Condie-Neal  Glass  Con>- 
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pany,  proposition  to  Thompson  &  Soott,  but 
defendant  did  not  "remember  how  it  was 
accepted"— date  September  12,  1912.  Mo- 
Guire  &  Lane,  September  13,  1912,  addressed 
to  Thompson  &  Scott.  Hydraulic  Pressed 
Brick  Company,  September  19,  1912,  "pressed 
brick  that  was  bought,  just  an  order;  the 
address  is  here  Thompson  &  Scott."  Boecke- 
ler  Luml>er  Company,  November  11,  1912. 
Three  orders,  St.  Louis  Fire  Door-&  S.  M. 
Works,  December  11,  1912;  several  orders 
Ludlow-Saylor  Wire  Company,  Decemlier  17, 
1912,  addressed  to  Thompson  &  Scott.  Amer- 
ican Sign  Company,  December  24,  1912,  prop- 
osition in  name  of  Thompson  &  Scott,  form 
of  acceptance  not  shown.  Proposition  of 
Fluegel  Hoofing  Company,  to  Thompson  & 
Scott,  January  10,  1913;  acceptance  does 
not  appear.  Propositions  for  furnishing  con- 
tractors' equipment  were,  in  several  instances, 
(dilefly  before  S^teml)er,  1911,  addressed  to 
Brennelty  &  Fay,  engineers.  Defendant  said 
contracts  were  made  in  the  name  of  Thomp- 
son &  Scott  "all  throu^  that  work,"  but  be 
thought  "there  was  some  of  fhem  with  J.  W. 
Thompson."  He  produced  only  those  refer- 
red to  above. 

Defendant  testified  he  did  not  think  the 
total  liability  under  contracts  in  the  name 
of  Thompson  &  Scott  after  September,  1911, 
would  amount  to  $100,000;  he  would  have 
to  look  it  up;  the  tracks  would  show;  "they 
addressed  their  communications  to  Thompson 
&  Scott,  and  as  far  as  that  was  concerned  I 
didn't  pay  any  attention  to  Quit;  I  Just  took 
them  in  that  way,  some  of  them  and  some  of 
them  were  addressed  to  me."  He  testified 
he  did  not  change  oId_  contracts,  because  he 
"didn't  want  to  embarrass  Mr.  Scott" ;  tliat 
for  the  same  reason  he  signed  new  contracts 
in  the  name  of  Thompson  &  Soott,  and  re- 
frained from  Informing  the  railway  company 
and  Purdon  of  Scott's  withdrawal.  Samen, 
superintendent  of  the  work,  employed  by 
Thompson  ft  Scott,  testified  defendant  never 
told  lilm  the  Scotts  had  withdrawn.  Defend- 
ant testified  he  did  not  want  to  "embarrass  or 
i)eUttle"  Scott  by  telling  he  did  not  have  any 
money  and  had  to  get  out  for  that  reason. 
He  admitted  that  the  giving  of  that  reason 
was  not  necessarily  incident  to  notice  of 
Scotfs  withdrawal.  As  already  stated,  the 
depot  account  was  kept  in  a  set  of  books 
separate  from  other  construction  contracts 
and  from  defendant's  individual  books,  ex- 
cept that  the  structural  steel  subcontract  and 
the  mule  and  cart  percentage  accounts  are 
found  on  defendant's  individual  books. 

Purdon,  diief  engineer  of  the  railway 
bnildlng  the  depot,  "designed  the  building 
and  lay  oat  of  the  yards,  and  superintended 
the  work  In  a  general  way  aa  it  went  along." 
He  testi^ed  he  visited  the  work  frequently, 
giving  instructions  to  the  general  foreman, 
Falkenstein,  and  afterwards  to  Samen,  who 
ancceeded  Falkenstein,    and   thereafter   to* 


Pierson,  who  succeeded)  Samen;  that  be 
"didn't  keep  any  dates,"  but  sometimes  he 
nrent  to  the  work  with  defendant  and  some- 
times with  John  R.  Scott;  that  this  continued 
during  the  whole  time  the  work  was  progress- 
ing; that  Scott  gave  more  attention  to  the 
work  during  the  period  of  wrecking  the  build- 
ings than  afterward ;  his  time  was  thereafter 
more  occupied  with  the  construction  work 
in  Texas  and  Arkansas,  which  he  (Purdop) 
also  superintended  for  his  company;  that 
nrben  he  had  any  business  about  the  depot 
fpork  at  St.  Louis  he  communicated  with 
Thompson  &  Scott;  made  no  distinction  t>e- 
tween  the  two,  dealt  with*  the  one  he  found 
"on  the  work."  This  continued  until  the 
work  was  completed.  (Defendant  testified 
as  already  stated,  that  he  did  not  notify  Pur- 
don of  Scott's  withdrawal.)  Plaintiffs  offered 
to  prove  by  Purdon  that  defendant  "never 
notified  or  said  anything  to  Purdon  tending 
to  show  that  he  claimed  that  Mr.  Scott's  con- 
nection with  that  work  bad  ceased  at  any 
time."  Purdon  identified  pay  rolls  for  Au- 
gust, 1912,  "Just  as  an  example."  The  bill^ 
ws  in  the  name  of  Thompson  &  Scott,  and 
the  approval  by  Purdon  was  on  a  summary 
under  the  same  name.  To  the  bill  or  pay 
roll  were  appended  the  names  of  all  persons 
at  work  on  the  depot,  and  each  such  person 
signed  a  receipt  acknowledging  payment  to 
him  by  "Thompson  &  Scott"  of  the  amount 
due  him  for  the  month.  Witness  said  the 
bills  for  all  the_  other  months  were  tn  the 
same  general  fonn;  that  so  far  as  he  knew 
no  request  was  ever  made  to  make  out  the 
vouchers  otherwise  than  to  Thompson  & 
Scott 

E.  W.  Samen  testified  he  took  charge  of 
the  work  in  September,  1911,  as  superintend- 
ent of  construction;  that  defendant  brought 
John  R.  Scott  to  the  work  at  a  later  date, 
which  witness  could  not  fix,  and  Introduced 
him  as  his  partner;  that  thenceforward  he 
saw  Scott  on  the  work  frequently,  and  took 
directions  from  him  and  defendant  impartial- 
ly, until  he  left  for  other  employment  with 
defendant,  about  the  8th  of  February,  1913, 
the  woi^  being  largely  done  at  that  date; 
only  odds  and  ends  unfinished;  tiiat  in  Au- 
gust, 1912,  he  arranged  with  Scott  to  take 
a  vacation;  that  when  he  16ft  the  work  in 
1913  Scott  "came  up  there  and  spoke  about 
it,  sx)oke  about  leaving  somebody  in  charge, 
and  I  recommended  Roy  Pierson  as  a  good 
man."  It  is  undisputed  that  Pierson  was 
put  in  charge  at  that  time,  and  remained  in 
Charge  as  a  sort  of  superintendent  until  the 
work  was  finished  in  April,  1913.  Samen 
leaves  the  impression  that  Scott  put  Pierson 
In  charge;  Scott  testified  he  did  so;  defend- 
ant does  not  claim  to  have  put  him  in  charge, 
and  Pierson  said  Samen  put  him  in  diarge. 
Samen  further  testified  that  some  time  in  Oc- 
tober, 1911,  some  one  put  up  an  old  sign  over 
the   toolhouse,   "J.    W.   Thompson,   Genera) 
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Railroad  Contractor;"  tbat  defendant  saw 
It,  and  asked  blm  who  put  up  the  sign,  and 
said,  "Have  that  taken  down;  I  wouldn't 
want  Mr.  Scott  to  see  that."  Defendant  de- 
nies this;  says  he  does  not  recollect  It; 
"don't  think  it  ever  came  up ;  I  never  heard 
of  It."  Samen  further  testifled  that  defend- 
ant did  not  Instruct  blm  to  take  no  orders 
from  Scott.  This  was  In  rebuttal.  Defend- 
ant had  testified  he  had  glren  Samen  such 
orders  some  months  after  September,  1911. 

August  O.  Kountz,  accountant,  called  by 
defendant,  testifled  he  w^is  employed  by 
.  Mr.  Shands,  defendant's  chief  clerk,  to  make 
a  detail  cost  account  of  the  depot  work ;  was 
engaged  in  this  from  September  2, 1912,  until 
February  7,  1913;  that  he  was  at  the  depot 
until  about  January  7,  1913,  and  thereafter 
worked  In  defendant's  office;  that  he  saw  Scott 
"a  couple  of  times  there  on  the  work,  walking 
around" ;  that  he  did  not  hear  him  give  any 
orders;  saw  him  once  walking  around  with 
the  superintendent,  Samen ;  "don't  know  what 
he  said" ;  Scott  saw  him  in  defendant's  office, 
and  asked  him  how  he  was  getting  along,  and 
looked  at  witness'  work ;  on  one  occasion  de- 
fendant came  In  Just  after  Scott  had  been 
there,  and  told  witness  not  to  give  out  any 
Information  about  his  report;  thinks  de-. 
fendant  saw  Scott  talking  to  him;  witness 
never  told  Scott  what  defendant  said;  this 
was  in  January,  1913;  witness  understood 
the  work  was  being  carried  on  in  the  name  of 
Thompson  &  Scott 

A.  R.  Pierson,  called  by  defendant,  testi- 
fied he  had  been  working  on  the  depot  Job  as 
foreman  imtll  Samen  left  (January  or  Febru- 
ary, 1913) ;  tbat  about  that  tbne  Samen  sent 
for  him,  and  he  went  .up  to  where  Samen, 
Scott,  Purdon,  and  another  railway  offldal 
were,  and  Samen  introduced  him  to  the  m«i ; 
Purdon  asked  him  if  he  was  capable  of  taking 
charge;  witness  said  he  was,  and  Samen  said 
the  same  thing,  and  Purdon  said,  "All  right" 
Scott  said  nothing ;  had  not  seen  Scott  there 
during  the  three  weeks  be  worked  as  Journey- 
man, but  was  then  at  the  extreme  end  of 
the  building,  away  from  the  ofiloe;  saw  Scott 
there  a  few  times  while  he  was  foreman; 
that  be  was  employed  in  1912,  and  had  been 
there  about  six  months  before  Samen  left, 
and  be  was  put  in  charge;  never  saw  Soott 
"on  the  Job"  after  he  took  charge;  saw  him 
talking  with  Samen,  but  did  not  know  what 
he  said.  The  evidence  shows  that  on  Janu- 
ary 7,  1913,  before  Pierson  supplanted  Sa- 
men, the  railway  company  occupied  the  new 
building,  which  was  then  nearly  completed, 
and  that  but  little  remained  to  be  done  in 
finishing  the  work,  "only  odds  and  ends." 

Defendant  testifled  John  R.  Scott  did  "ab- 
solutely nothing"  in  connection  with  the 
wrecking  work,  except  that  "very  early  dur- 
ing the  work  and  during  the  wrecking"  Scott 
gave  some  directions  about  some  men  who 
were  injured ;  that  these  directions  were  not  i 


"in  accordance  with  our  policies  covering  the 
Insurance,"  and  defendant  then  gave  the 
foreman  orders  not  to  take  directions  from 
Scott  Samen  says  this  inddoit  occurred 
while  he  was  superintendent  in  April,  1912; 
and  that  defendant  gave  him  no  such  order 
as  he  claimed,  but  did  say  injured  persons 
should  not  be  carried  on  the  pay  roll;  said 
to  witness:  - 

"You  ought  not  to  do  anything  like  that; 
anything  like  that  ought  not  to  show  on  the 
time  book;  it  should  be  a  separate  account; 
the  insurance  company  takes  care  of  injuries." 

Defendant  further  said  John  R.  Scott  "nev- 
er did  anything  on  the  terminals  at  North 
St.  Louis  [the  depot]  of  any  kind  or  descrip- 
tion; had  nothing  whatever  to  do  with  It" 
He  admitted  Scott  went  with  him  "up  to  the 
work"  on  many  occasions,  and  that  on  "one 
or  two  occasions"  when  he  was  out  of  the 
city  he  asked  Scott  "to  go  to  the  Job,  but 
not  in  any  capacity  of  directing  it  or  having 
anything  to  do  with  it ;  only  Just  as  a  favor 
to  me;  he  may  have  wired  me  something 
about  it;  I  don't  know;  I  don't  recdUect," 
Defendant  testifled  he  went  to  Knrope  about 
July  22,  1912,  and  returned  September  9, 
1912;  that  as  he  was  about  to  depart  he 
asked  Scott  while  he  (defendant)  was  away. 
"If  he  had  time,  if  he  would  run  down  to  tiM 
work  and  write  me  a  letter  of  the  general 
condition  of  it  which"  he  thought  Scott  did. 
The  letter  was  in  evidence.  Defendant  said 
he  asked  it  "Just  as  a  favor"  on  "aooount  of 
our  being  together  In  other  work."  He  tes- 
tified, also,  that  he  employed  Brenneke  to 
look  after  the  work  during  this  trip  to  Eu- 
rope. Brenneke  testided  to  the  same  thing, 
and  said  he  looked  after  It,  ttiough  the  work 
was  well  organized,  and  there  "wasn't  much 
occasion  to  give  directions."  Brenneke  also 
testifies  he  went  to  the  depot  work  several 
times  with  defendant  and  John  R.  Scott,  and 
saw  Scott  on  the  work  occasionally.  Bren- 
neke's  testimony  leaves  a  strong  impression 
that  durlug  defendant's  absence  in  Europe  he 
visited  the  work  little,  if  any,  more  frequent- 
ly than  be  did  while  defendant  was  In  St 
Louli^.  In  one  place  he  says  there  was  no 
definite  arrangement  covering  this  time.  His 
firm  was  employed  by  the  year  by  defendant 
and  bad  designed  the  "towers,  chutlng  ar- 
rangements and  the  plant  in  general,  and 
looked  after  the  work  with  him  [defendant], 
visiting  the  work  and  giving  advice  to  him. 
and  afterwards,  while  he  was  away  I  looked 
after  It  in  person  for  him."  Defendant  con- 
cedes that  Scott  went  with  him  and  the  may- 
or of  St.  Louis  to  the  depot  September  21, 
1912,  when  some  matter  was  pending  in 
which  the  city  had  an  Interest 

Scott  testifled  that  he  "started  the  work, 
employed  the  men,  and  put  in  the  organiza- 
tion" until  he  had  to  leave  for  other  work  of 
Thompson  &  Scott;  that  be  left  3.  EL  Baker 
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Jb  charge,  and  Baker  was  In  diarge  a  few 
days  antil  ETans  succeeded  him.  Defendant 
testified  he  put  Evans  on  the  work.  E^vans 
seems  to  have  been  succeeded  by  F&lkensteln. 
Scott  says  that  when  be  was  not  engaged  in 
other  work  for  Thompson  &  Scott  and  was  in 
St  lioois  be  went  to  the  depot  work  nearly 
evoy  day,  and  went  over  the  work  witt>  the 
superintendent,  "giving  directions,  noting  and 
promoting  progress" ;  that  when  in  St.  Louis 
he  went  to  >the  work  "almost  every  day."  He 
produced  memoranda  and  testified  to  nnmer- 
ons  trips  to  the  work  during  the  18  months  it 
was  In  progress ;  gives  dates  and  circumstanc- 
es. Some  of  these  trips  were  made  with  de- 
fendant and  others  were  with  Pardon,  and  on 
others  he  was  alone;  others  with  Cotton 
Belt  officials  and  wltb  Brenneke.  He  also 
testified  that  he  was  "on  the  work"  on  dates 
other  than  those  of  which  he  had  kept  a 
record.  His  testimony  shows  numerous  con- 
Boltatlons,  some  wlOi  the  superintendent, 
some  with  Pardon,  some  with  defendant, 
abont  the  work,  and  shows  occasions  on 
which  he  and  defendant  "wait  over  the 
work"  together.  He  gives  many  dates  and 
circumstances.  No  efTort  was  made  to  con- 
tradict him  concerning  any  particular  visit 
Defendant  relied  upon  the  sweeping  statd* 
ment  that  Scott  bad  nothing  to  do  with  the 
work,  though  he  might  have  visited  it.  Much 
of  Scott's  time  was  occupied  with  the  Ste- 
phensvllle,  Central  Arkansas,  and  Interna- 
tional &  Great  Northern  (In  the  summer  of 
1912)  and  double-tracking  work  (this  last  aft- 
er October  1, 1912),  but  he  was  very  frequent- 
ly In  St  Ixjuls,  where  he  lives.  Letters  and  a 
telegram  from  defendant  to  John  B.  Scott 
were  offered.  In  which  defendant  refers  to 
the  St  liouls  work.  Defendant  on  his  own 
account  bought  males  and  carts  which  he 
put  to  work  on  the  depot  Job.  They  were 
carried  on  the  pay  roll  in  an  account  kept 
under  the  name  of  E.  W.  Sawade,  defendant's 
bookkeeper.  Under  the  contract  a  day  rate 
for  males  and  carts  was  charged  In  this  ac- 
count, and  the  usual  percentage  of  15  per 
cent  charged  in  addition.  This  account  was 
kept  in  Thomi>son's  personal  books,  and  did 
not  appear  on  the  Thompson  &  Scott  books. 
On  January  6,  1912,  a  voucher  was  issued 
for  depot  work  in  the  following  form: 

"Edwin  Goidd  St  Lonia  Bealty  Account 
"Thompson  A  Scott 

"St  Louis,  Mo.,  Jan.  6,  1912. 
"Dec.  11.     Partiid  payment  on  ac- 
count of  Christopher  &  Simpson, 
contract  ^wvering  furnishing  and 
erection   of  steel  framework   for 
the  new  St  Lonis  freight  depot.  .$40,000.00 
"First  payment 
"Contract  price,  $74,378.00." 

On  this  Toudier  was  Indorsed  the  follow- 
ing: 


"Received,  St  Louis,  Mo.,  Jan.  8/»1912,  in 
full  payment  for  the  above  account  the  sum 
of  forty  thousand  dollarB. 

"[Signed]    Thompson  &  Scott" 

On  January  13,  1912,  the  following  bill 
was  rendered: 

Edwin  Gould,  St.  Louis,  Mo.,  In  account  with 

Thompson  A  Scott,  Rallro&d  Contractors.       * 

StructursI  steel  tumisbed  In  place  by 
Cbrlstopber  &  Simpson  subcontractors,  on 
Cotton  Belt  Freight  Depot,  Main  and 
Florida  streets,  St.  Louis,  Mo.,  per  con- 
tract     (74,178  W 

Add  10  per  cent  7,m  W 


Less  easb  received  on  account.. 


(81,816  80 
40,000  OO 

|41,S15  80 


February  12,  1912,  a  voucher  was  Issued 
to  Thompson  &  Scott  for  final  payment  on 
this  bill  and  Indorsed  thereon  Is: 

"Received,  St  Lonis,  February  14,  1912,  in 
full  payment  of  the  above  account  the  sum  of 
forty-one  thousand  eight  hundred  and  fifteen 
and  8OA0O  dollars. 

"[Signed]    Thompson  &  Scott" 

The  first  payment  to  Christcq[>her  &  Simp- 
son on  this  structural  steel  subcontract  was 
$30,<XX>,  and  was  made  on  January  8,  1912. 
A  second  payment  of  $30,000  was  made  Feb- 
ruary 14,  1912,  and  the  biOance,  $14,378,  was 
paid  March  1,  1912. 

Defendant  testified  he  paid  ont,  at  Scotf s 
direction,  on  account  of 'Butler  Bros.,  the  $2,- 
600  the  plaintiffs  put  up  July  22,  1911,  as 
their  share  of  the  capital  to  be  used  in  carry- 
ing .the  depot  work.  He  gives  no  date,  so 
far  as  the  record  seems  to  show.  His  books 
show  a  charge  against  Scott  under  date 
of  March  21,  1912.  Defendants  said  that 
Butler  Bros,  (grocers  in  St  Louis)  had  pre- 
viously borrowed  $6,000  or  $8,000  from  him, 
for  which  had  no  security;  that  they  came 
for  more  money ;  that  he  said  to  John  Scott 
that  one  of  Batle>  Bros,  had  married  Ed 
Scott's  cousin,  and  they  were  "pretty  good 
fellows,"  and  he  (defendant)  felt  like  helping 
them,  and  he  wanted  one  of  the  Scotts  to 
help;  that  Scott  did  not  say  Whether  he 
would  or  not,  but  later  wired  him  he  would 
not ;  that  later  still  John  Scott  saw  him,  and 
"said  he  would  give  them  $2,500,"  whUe  "I 
gave  them  $2,500,  totaling  $6,000,"  and  that 
he  gave  them  $2,000  later,  "which  made  a 
total,  I  think,  I  was  in  there  of  about  $16,- 
000  and  it's  In  there  to-day."  Defendant  se- 
cured a  mortgage  on  the  store  and  all  prop- 
erty of  Butler  Bros,  used  in  connection  with 
it,  and  had  them  transfer  to  him  the  capital 
stock  of  the  corporation  which  operated  the 
store.  Scott  had  no  Interest  under  either  of 
these  so  far  as  the  face  of  the  papers  is  con- 
cerned. Defendant  said  Scott's  money  was 
intended  to  be  secured  also.  The  Scotts  say 
they  authorized  defendant,  and  he  agreed  to 
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«dvaDce<to  Butler  Bros.,  $2,500  out  of  profits 
then  due  plaintiffs  and  in  defendant's  hands, 
and  that  the  arrangement  was  made  with  a 
view  to  the  Increase  of  the  stock  of  Butler 
Bros.'  organization,  and  the  money  they  ad- 
vanced was  for  such  stock.  As  stated,  defend- 
ant later  secured  all  the  capital  stock  as  secu- 
rity for  himself.  He  says  it  is  worth  nothing. 
Tthat  may  be  due  to  the  existence  of  the 
mortgage  he  holds.  On  request  of  plaintiffs, 
defendant  produced  from  his  flies  a  copy  of  a 
telegram,  dated  September  20,  1911,  address- 
ed to  John  B.  Scott,  Comanche,  Tex.,  In 
which  Scott  was  asked  whether  he  would 
take  $2,500  stock  in  "new  organization,  But- 
ler Bros.  Grocery  Company.  D.  J.  Scott  is 
taking  this  amount;  Thompson  says  will  ad- 
vance money  for  you  if  you  wish  it  and 
advise  me  to  wire  him.  Please  answer."  This 
was  signed,  "Andy  Butler."  With  this  de- 
fendant also  produced  a  telegram  from  Scott, 
dated  September  21,  1911,  addressed  to  de- 
fendant: "Cannot  take  Butler  stock;  tell 
Andy  Sharp  has  Rock  Island  Juck's  half  in- 
terest" Defendant,  in  explanatlMi  of  his 
previous  testimony  that  there  had  been  no 
talk  of  taking  stock  when  Scott,  according 
to  his  version,  authorized  him  to  advance  the 
Butlers  $2,500,  said  that  these  telegrams 
were  prior  to  that  authorization  "altogether." 
He  had  already  testified  that  at  the  time  he 
had  the  conversation  with  Scott,  now  relied 
on  as  authority  for  paying  out  tlie  $2,500  for 
the  Butler  Bros.,  he  did  not  agree  to  put  up 
for  the  Scotts  $2,506  for  stock  subscription 
in  a  company  to  be  organized,  "because  I 
•didn't  know  there  was  going  to  be  any  such 
a  company  organized."  This  organization 
clearly  seems  to  have  become  a  fact  some 
time  after  September  20,  1911.  Ed  Scott 
testified  that  he  agreed  at  one  time  to  take 
$2,500  of  new  stock.  Later  he  agreed  with 
defendant,  for  himself  and  John  Scott,  to  pnt 
up  $2,500,  to  come  out  of  profits  due  the 
Scotts,  and  then  in  defendant's  hands,  and 
that  defendant  said  thatikwas  nil  right,  "was 
agreeable."  John  Scott's  testimony  is  to  the 
effect  that  defendant  never  asked  or  received 
any  authority  from  him  to  pay  out  plaintiffs' 
share  of  the  working  capital  (on  the  depot 
contract)  to  or  for  Butlers;  that  defendant 
agreed  to  pay  this  out  of  profits  he  owed 
plaintUTs  at  tJie  time  the  advance  was  made. 
Andy  Butler,  for  defendant,  testified  Ed 
Scott  told  him  some  time  in  November  that 
"he  thought  it  would  be  all  right;  they 
were  going  to  pay  off  the  creditors";  that 
one  time  later,  "some  time  ago,"  Ed  Scott 
asked  him  if  he  knew  the  Scotts  had  $2,500 
in  the  store;  that  was  after  the  creditors 
were  paid  off;  that  the  creditors  were  paid 
off;  defendant  put  up  $8,000  for  that  pur- 
pose; that  defendant  took  a  mortgage  on  all 
the  company's  property  and  all  the  stock  as 
security  for  about  $16,000  advanced. 

Defendant  testified  John  R.  Scott  was  kept 
continually  advised  as  to  the  state  of  the  ac- 


count between  the  partners,  but  that  no 
settlement  was  asked  for  on  a  job  until  it 
was  completed.  Defendant  thought  Scott  got 
statements  or  memoranda  from  the  book- 
keepers. 

The  bookkeepers  and  accountants  testified 
the  books  did  not,  even  after  the  partnership 
was  dissolved  in  September,  1913,  show  the  in- 
terests of  the  respective  partners.  Scott  testi- 
fied he  had  asked  for  a  statement  on  the  com- 
pletion of  each  piece  of  work,  but  never  had 
received  any.  In  April,  191S,  he  requested  a 
statement,  and  received  several  sheets  with 
figures  on  them,  but  the  evidence  shows  these 
were  incomplete.  A  copy  of  this  statement  re- 
mained in  defendant's  ofllce.  No  copy  of  any 
other  statement  to  plaintiffs  was  produced  by 
defendant  Defendant  had  turned  over  to 
plaintiffs  very  considerable  sums  prior  to 
April,  1913,  and,  in  eadi  instance  took  an 
interest-bearing  note  to .  cover  the  amount 
paid.  In  March,  1912,  be  paid  plaintiffs  $50,. 
000.  The  receipt  shows  this  payment  was 
not  a  settlemoit,  but  merely  a  payment  on 
account  of  "Cotton  Belt  work."  The  state- 
ment furnished  on  April  13,  1913,  did  not 
purport  to  show  much  In  detail,  except  the 
amounts  -paid  to  plaintiffs.  The  accrued 
profits  were  stated  In  lump  sums.  Among 
other  tilings,  this  statement  omitted  all  notice 
of  the  freight  depot  profits.  Scott  discovered 
this,  and  "took  it  up  with"  defendant  by 
telephone,  and  called  his  attention  to  the  fact 
that  the  statement  afforded  no  real  informa- 
tion, and  also  that  the  frdgbt  depot  con- 
tract was  entirely  omit'ted.  He  testified 
that  defendant  then  told  him  that  he  (Scott) 
had  no  interest  in  the  depot  Job;  witness 
told  defendant  that  he  must  be  Joking,  and 
defendant  then  said  the  telephone  was  not  a 
good  means  for  discussing  it  This  was  at 
night.  Witness  went  to  defendant's  office  the 
next  day,  and  asked  if  he  was  •serious  about 
the  matter;  defendant  said  he  was;  witness 
told  defendant  his  attitude  was  ridiculous, 
and  it  would  be  a  simple  matter  to  establish 
his  rights;  defendant  said,  "Go  ahead  and 
establish  them."  Witness  said  defendant's 
bookkeepers  refused  him  statements  and  in- 
formation, and  told  him  defendant  desired 
that  witness  get  his  information  from  him. 
Sawade,  defendant's  bookkeeper  and  later 
chief  clerk,  testified  that  "it  was  an  iron- 
bound  rule  with  Mr.  Thompson,  and  every- 
body in  the  office  has  understood  it  that  no 
one  is  to  see  his  books  or  any  other  books  in 
the  office  without  first  getting  permission 
from  Mr.  Thompson."  Defendant  testified 
that  the  railroad  paid  "fairly  promptly"  as 
the  work  progressed,  but  that  the  $5,000 
original  capital  was  wholly  insufficient  to 
carry  the  work.  John  B.  Scott  testified  that 
the  original  capital  and  acctmaulated  percent- 
ages were  sufficient  to  carry  the  work  at  all 
times.  Defendant's  contention,  in  this  con- 
nection. Is,  in  effect,  that  the  evidence  shows 
ttiat  plaintiffs  did  not  have  In  bis  hands 
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enough  money  to  carry  their  half  of  the 
capital  Investment  by  the  contractors  In  the 
work,  and  that  the  reasonable  Inference  from 
that  fact  supports  bis  claim  that  plaintiffs 
abandoned  the  contract.  For  the  purpose  of 
examining  this  contention  It  Is  therefore  nec- 
essary to  credit  plaintiffs  with  one-half  of 
percentages  paid  by  the  railway  on  the  work 
and  other  money,  If  any.  In  defendant's  haritts 
and  belonging  to  plaintiffs.  In  July  plain- 
tiff's $2,500  exceeded  the  amount  furnished 
by  defendant.  In  August,  1911,  defendant 
advanced  more  than  $2,500.  In  September, 
also,  defendant's  "investment,"  as  It  is  called, 
somewhat  exceeded  plaintiffs'  |2,500  and 
percentages  theretofore  paid  on  it  and  In  de- 
fendant's hands.  These  months  have  little 
bearing  on  the  question  at  Issue.  It  is  not 
contended  plaintiffs  withdrew  until  'some 
time  near  October  1,  1911.  The  inference 
la  Justified  that  defendant  did  not  then  put 
Buch  a  strict  construction  on  the  capital  fea- 
ture of  the  partnership  contract  as  he  now 
does.  In  October  plaintiffs'  $2,500  had  grown 
to  $3,047.33.  Defendant's  Investment  was  $4,- 
922.23,  nearly  $2,000  less  than  it  had  been  In 
August.  In  Noveml>er  plaintiffs  had  $3,624.- 
62  In  the  work,  and  defendant  $4,213.45.  In 
DecembM'  plaintiffs'  $2,600  and  accrued  per- 
centages In  defendant's  hands  In  cash  ag- 
gregated $4,072.93.  In  December,  1911,  and 
January,  February,  and  March,  1912,  the 
whole  capital  In  use  did  not  equal  plaintiffs' 
$2,500  and  their  acctminlated  percentages 
In  defendant's  hands  in  cash.  February  ^8, 
1912,  defendant  received  payment  for  the 
firm  of  a  large  amount  of  money.  March  1, 
1912,  he  paid  the  Scotts  $60,000,  leaving  a 
bahince  due  them  of  $1,904.30,  without  credit- 
ing them  with  the  sums  found  due  under 
paragraphs  I  and  II,  supra,  or  any  profits  on 
the  depot  worlc.  These  sums,  considered  In 
paragraphs  I  and  II,  aggregated  more  than 
$10,000.  Adding  the  $1,904..W,  the  total  Is, 
in  ronnd  numbers,  $12,000.  This  does  not  in- 
clude percentages  on  work  of  mules  and  carts 
previously  paid  defendant  and  In  his  hands. 
With  that  exception  the  aggregate  In  defend- 
ant's hands,  on  March  1, .  1912,  adding  the 
paid  percentages  on  the  depot  work  to  the 
profits  mentioned  ($12,000)  and  the  original 
$2,500,  was  about  $16,860.  Defendant  con- 
tends be  paid  out  $2,500  to  Butler  Bros.  In 
March,  1912.  This  would  leave  $14,3.W  of 
plaintiffs'  money  In  his  hands.  By  August  16, 
1912,  paid  percentages  in  defendant's  hands 
swelled  plaintiffs'  share  to  about  $19,000. 
This  is  exclusive  of  one-half  of  the  $7,437.80 
In  profits  on  the  structural  steel  contract. 
It  Is  unnecessary  to  go  further.  The  figures 
show  that  for  nearly  all  the  time,  except 
in  August,  1911,  plaintiffs  had  In  defendant's 
hands  cash  exceeding  one-half  of  the  actual 
money  put  In  the  work  and  yet  unpaid  by  the 
railway.  Much  of  the  time  It  exceeded  the 
whole.  Defendant  asserts  he  had  more  than 
$81,000  In  the  work  In  December,  1012.  The 
222  8.W.-9 


fact  Is  that  this  represented  all  the  money 
then  due  from  the  railroad  on  the  contract. 
It  al.so  assumes  that  all  material  bills  were 
paid  tmfore  being  billed  to  the  railroad  on 
the  contract.  This  Scott  denies,  defendant 
does  not  affirm,  and  the  steel  vouchers  show 
was  not  true  in  that  case.  The  .591,000  in- 
cluded all  profits  to  that  date  and  the  mule 
and  cart  account.  Plaintiffs  were  not  con- 
cerned with  the  value  of  the  mules  and  carts. 
They  were  concededly  defendant's  property. 
He  was  receiving  a  per  diem  for  them  on  the 
pay  roll,  in  which  per  diem  plaintiffs  claim 
no  Interest.  This  investment  was  not  one  of 
the  partnership.  In  connection  with  this 
$91,000  Item  the  defendant's  expert  shows 
defendant's  "advances"  (and  he  Is  credited 
wlth'all  advanced;  plaintiffs  with  none)  to 
be  $33,260.35,  In  December,  1912,  omitting 
cart  and  mule  account.  One-half  of  the 
percentages  on  payments  after  August,  1912, 
and  to  and  Including  December,  1912,  amount- 
ed to  $7,910.48.  Adding  this  to  the  sums  al- 
ready in  defendant's  hands  would  make 
plaintiffs'  Investment  equal  more  than  half 
the  sums  credited  as  funds,  "advanced"  on 
the  depot  work  in  December,  1912.  Defend- 
ant did  not  ask  plaintltte  for  any  further 
advance  after  the  Incident  preceding  the  let* 
ting  of  the  steel  contract 

[4]  (a)  Tb6  referee  and  trial  court  found 
plaintiffs  were  entitled  to  participate  in  the 
profits  of  the  depot  contract  This  court  is 
asked  to  overturn  those  findings  on  this  ques- 
tion of  fact.  We  are  of  opinion  the  evidence 
does  not  justifly  us  In  doing  so.  It  is'  undis- 
puted that  the  contract  was  that  of  the  part- 
nership, and  that  the  work  proceeded  for  a 
time  as  a  partnership  undertaking.  It  Is 
now  contended  plaintiffs  withdrew  from  that 
contract  The  work  was  admittedly  carried 
out  in  the  firm  name;  the  subcontracts  were 
made  in  that  name  throughout  the  work,  as 
well  after  as  before  the  time  of  the  alleged 
withdrawal.  Correspondence  was  evidently 
carried  on  under  the  firm  name.  Shands, 
defendant's  chief  clerk  in  charge  of  his 
office  until  February,  1918,  accepted  In  the 
firm's  name  propositions  addressed  to  Thomp- 
son &  Scott,  and  so  accepted  one  addressed  to 
defendant.  Large  liabilities  were  incurred 
on  these  contracts  of  the  firm.  The  pay  rolls, 
bills,  and  vouchers  were  In  the  firm  name. 
The  laborers  each  month  or  week  receipted 
the  firm  for  their  wages.  Payments  were 
made  to  Thompson  &  Scott,  and  the  receipts 
to  the  railway  (or  Gould)  were  signed  by 
Thompson  &  Scott  The  railway's  chief  en- 
gineer, charged  with  oversight  for  It  of  the 
wprk,  dealt  with  the  firm  and  with  defendant 
and  Scott  as  partners  all  through  the  work. 
The  superintendent  Samen,  employed  by  the 
firm,  dealt  with  them  the  same  way  at  all 
times,  and  neither  of  these  men  ever  learned 
that  defendant  claimed  plaintiffs  had  with- 
drawn.    The  railway  was  never  advised  of 


Digitized  by 


Uoogle 


130 


222  SOUTHWESTEEN  BEPORTEB 


(Mo. 


this  claim.  Defendant  gives  no  reasonable 
explanation  of  tbeee  things. 

Defendant's  testimony  concerning  the  con- 
versation he  says  resulted  in  plaintiffs*  vrith- 
drawal  Is  not  consistent  with  the  facts  or 
Itself.  One  version  he  gives  is  that  the  steel 
contract  alone  was  discussed.  Another  is 
that  he  brought  up  "all  these  contracts," 
and  asked  plaintiffs  to  put  up  money  so 
"we  could  draw  on  it."  In  September  the 
steel  contract  apparently  was  the  only  con- 
tract pending.  The  proposition  was  dated 
September  23,  1911.  The  next  contract  was 
made  October  16,  1911,  the  next  October  25, 

1911,  the  next  November  8,  1911,  the  next 
December  8,  1911,  and  the  next  January  27, 

1912.  The  rest  were  made  after  February  23, 
1912,  80  far  as  the  record  shows.  A  request 
of  plaintiffs  to  put  up  money  for  all  contracts 
or  for  any  contracts  except  in  reasonable  time 
to  meet  their  half  of  i)ayments  thereunder 
would  not  have  comported  with  a  reasonable 
construction  of  the  partnership  agreement. 
Defendant  testified  he  told  Scott  the  steel 
company's  "pr<q)osltion  was  to  have  it  In  a 
lump  sum,  and  it  was  to  be  paid  in  a  lump 
sum  at  that  time,  and  at  the  time  I  made 
the  ccmtract"  liiis  was  assigned  by  him 
as  a  reason  tar  the  demand.  The  steel  com- 
pany's proposal  shows  the  contrary.  Dated 
September  23,  1911,  work  under  It  would 
commence  seven  weeks  after  acceptance.  If 
accepted  on  the  23d  of  September,  the  work 
would  have  begun  November  10, 1911,  and  the 
first  payment,  for  85  per  cent,  of  the  work 
done  In  November,  would  have  fallen  due 
December  10,  1911.  The  work  was  actually 
paid  for  in  January,  February,  and  March, 
1912.  The  subcontract,  therefore,  itself  con- 
tradicts defendant   . 

His  answer  also  shows  be  did  not  have 
the  matter  clearly  in  mind  when  that  plead- 
ing was  drawn.  Defendant  admits  nothing 
was  said  about  plaintiffs'  accrued  profits  or 
capital  in  the  work  when  the  conversation  of 
September,  1911,  occurred.  The  answer  avers 
that  it  was  agreed  plaintiffs  were  to  be  re- 
lieved of  further  liability.  Defendant  testi- 
fies, at  first,  that  nothing  was  said  at  the 
time  about  that.  Later  he  said  he  told  Scott 
be  would  not  be  liable.  Nevertheless,  the 
work  was  so  carried  on  thereafter  that  plain- 
tiffs shared  all  liability.  Further,  this  alleged 
withdrawal  occurred,  if  at  all,  t>efore  the 
steel  work  was  begun.  Defendant  kept  the 
steel  subcontract  account  separate  from  the 
rest  of  the  work  and  in  his  Individual  books. 
He  did  not  explain  why,  if  plaintiffs  had 
wholly  withdrawn,  it  was  necessary  to  do 
this.  He  says  the  $2,500  plaintiffs  advanced 
in  July,  1911,  was  paid  out  for  the  Butlers 
on  an  agreement  that  It  should  be  disposed 
of  in  this  way.  The  trial  court  and  referee 
were  unable  to  take  this  view.  The  testi- 
mony set  oat  above  shows  the  reason  for 
this  too  clearly  to  require  discussion.    The 


argument  based  upon  the  dalm  that  defend- 
ant was  not  aided  by  plaintiffs  in  the  matter 
of  capital  in  use  in  the  work  is  disproved  by 
the  evidence.  The  fact  Is  that  one  month 
before  the  date  of  the  alleged  withdrawal 
defendant  furnished  more  than  one-half,  and 
two  months  thereafter  he  did  so.  After  that 
H^  discrepancy  was  the  other  way.  Defend- 
ant did  not  ask  for  further  capltaL  John 
R.  Scott  undoubtedly  took  an  active  part  in 
the  oversight  and  management  of  the  work. 
This  was  his  duty  under  the  partnership 
agreement,  according  to  his  testimony.  De- 
fendant's testimony  that  no  such  duty  was 
imposed  by  that  agreement  upon  Scott  ia 
difficult  to  believe,  in  view  of  the  way  the 
work  was  done.  It  Is  not  easy  to  dee  how 
Scott  could  have  exercised  the  authority  he 
and  Purdon  and  Samen  say  he  did  without 
defendant's  knowledge;  and  it  is  bard  to 
understand.  If  defendant  knew,  why  he  ac- 
quiesced, if  plaintiffs  had  withdrawn  from 
the  contract.  Without  further  elaboration, 
we  are  unable  to  find  that  the  record  Justifiies 
us  in  overturning  the  finding  of  the  referee 
and  trial  court  In  this  connection.  Plaintiffs' 
version  of  the  agreement  of  September,  1911, 
must  be  accepted. 

The  agreement  to  waive  profits  on  the  steel 
contract  was  based  upon  a  condition  which 
was  not  fulfilled.  The  money  asked  for  was 
never  needed,  as  the  payments  by  the  rail- 
road and  those  to  the  steel  company  show. 
The  latter  company  was  not  paid  until  after 
the  railroad  paid  Thompson  &  Scott  for  their 
work.  The  trial  court's  ruling  on  this  assign- 
ment was  right. 

[5]  IV.  During  the  progress  of  the  work 
on  the  several  contracts  of  Thompson  &  Scott, 
defendant  paid  or  advanced  to  plaintiffs  con- 
siderable sums,  for  which,  except  in  one  or 
two  Instances,  he  took  interest-bearing  de- 
mand notes,  (a)  In  casting  up  the  account, 
the  referee  and  trial  court  determined  the 
amount  of  profit^  in  defendant's  hands  on  the 
completion  of  each  contract  and  payment 
therefor,  and  allowed  plaintiffs  interest  at 
6  per  cent,  on  their  half  thereof  until  the  date 
of  dissqlution  of  the  partnership,  September 
23,  1913;  then  allowed  defendant  Interest  at 
the  same  rate. until  the  same  date  on  all  ad- 
vances made  by  him  -to  plaintiffs.  According 
to  defendant's  counsel  the  net  result  of  these 
cross-charges  of  Interest  was  an  interest  al- 
lowance to  plainUffs  of  $1,107.04.  It  Is  C(m- 
tended  no  interest  was  legally  allowable  to 
plaintiffs  until  dissolution.  The  Thompson  & 
Scott  partnership  was  not  a  general  partner- 
ship. Each  contract  was  a  separate  under- 
taking. The  testimony  of  John  Scott  and  de- 
fendant shows  that  there  was  to  be  no  divi- 
sion of  the  profits  on  any  contract  until  the 
work  under  that  contract  was  completed. 
The  notes  given  to  defendant  were  for  ad- 
vances  out  of  profits  not  yet  ready  for  divi- 
sion under  the  partnership  agreement.    John 
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S.  Scott  testified  be  asked  for  statements  up- 
on the  completion  of  each  job,  but  never  re- 
ceived one.  Defendant,  In  effect,  concedes 
that  payment  of  their  share  of  profits  was  due 
plaintiffs  at  the  completion  of  the  respective 
Jobs.  Also,  he  testifies  that  plalntlff,s  did  not 
demand  settlements  of  profits  arising  out  of 
"these  separate  contracts  until  they  were 
finished."  That  he  never  gave  them  a  cor- 
rect statement  is  proved  by  the  evidence. 
Connsel  Invoke  general  rules  to  the  effect 
that  Interest  is  usually  not  allowed  partners 
on  profits  left  with  the  firm,  on  fiuctuating 
balances  on  advances  to  the  firm,  or  on  peri- 
odical balances  struck.  In  the  absence  of  an 
agreement  or  course  of  action  Justifying  it 
It  Is  frequently  said  that  no  fixed  rule  can  be 
extracted  from  the  cases.  Rowley  on  Part- 
nership, VOL  1,  {  362.  With  respect  to  allow- 
ances of  Interest  between  partners  "during 
the  continuance  of  the  firm,"  it  has  been  said 
that: 

"^here  are,  broadly  speaking,  three  sronnds 
upon  which  interest  ii  allowable:  (1)  As  the 
fmit  of  a  contractnal  provision  therefor,  ex- 
press or  implied  from  the  situation  of  the  par- 
ties or  mercantile  usage;  (2)  a*  damages  for 
the  detention  of  a  snm  of  money  after  it  has 
become  due;  (3)  as  an  equitable  eqnivalent  for 
the  use  of  money  fraudulently  withheld  from  its 
rightful  owner."  Rowley  on  Partnership,  vol. 
1,  I  359,  qnoting  Kilworth  v.  Ice,  84  Kan.  468, 
114  Pac.  8Sl.  35  L.  R.  A.  (N.  S.)  220. 

In  this  case,  in  view  of  the  agreement  that 
profits  were  to  be  divided  on  the  completion 
of  the  s^arate  contracts  of  the  firm,  the  con- 
ceded demands  for  settlements,  which  settle- 
ments were  not  made,  the  withholding  from 
the  books  of  the  firm  of  practically  all  profits 
upon  which  interest  to  September  23,  1913, 
was  allowed,  and  the 'effort  of  defendant  to 
deprive  plaintiffs  of  these  profits  without  real 
reason,  we  are  of  opinion  that  interest  was 
allowable.  The  allowances  to  defendant  upon 
the  sums  advanced  was  merely  a  method  of 
computing  the  net  Interest  due  i^lntifla  on 
the  date  of  dissolution.  The  notes  them- 
selves were  but  evidence  of  payments  in  ad- 
vance of  tbe  agreed  time  of  distribution. 

[I]  (b)  It  is  argued  that  by  taking  the  sums 
found  due  on  S^tember  23,  1913,  and  allow- 
ing interest  thereon  until  the  date  of  judg- 
ment, the  conrt  erred,  since  this  included 
some  interest  on  Interest  The  balance  struck 
as  of  September  23,  1913,  was  then  due  and 
nnpald.  In  view  of  the  fiduciary  relations  be- 
tween the  partners  and  the  equitable  features 
arising  out  of  the  facts  of  this  case,  the  trial 
conrt  was  well  within  Its  powers.  In  this  suit 
in  equity,  In  commuting  the  interest  with  a 
rest  at  tbe  date  of  dissolution. 

V.  Some  of  defendant's  connsel  contend  tbe 
dednctioB  of  fli,iSXJB&  from  the  payment  of 
$4,000  to  plaintiffs  on  October  20, 1911,  is  er- 
ror, and  wboUy  unsupported  by  evid^ice. 
Others  concede  It  is  correct.    The  debit  and 
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credit  account  on  the  Stephensvllle  and  Cen- 
tral Arkansas  work  as  It  appears  in  the  rec- 
ord shows  advances  by  Scott  In  excess  of  re- 
ceipts to  October  20,  1911,  of  $1,151.93.  The 
exception  is  overruled. 

VI.  The  railway  allowed  defendant  $3,200 
to  cover  the  expense  of  office  -work  and  book- 
keeping. Of  this  sun\  defendant  paid  part  to 
his  office  force  for  the  extra  work  they  did, 
and  retained  the  balance.  The  referee  and 
trial  court  seem  to  have  found  that  the 
amount  defendant  retained,  was  $1,200. 
Plaintiffs  were  allowed  one-half  of  this  sum, 
$600.  Defendant  contends  this  was  error. 
Plaintiffs  insist  on  their  cross-appeal,  that 
they  were  entitled  to  one-half  of  the  whole 
or  $1,600,  and  asked  that  they  be  allowed  an 
additional  sum  of  $1000.00. 

[7]  It  was  defendant's  duty,  as  between  tbe 
partners,  to  keep  the  books  and  do  the  office 
work.  The  contract  of  the  firm  witfi  the  rail- 
way did  not  obligate  It  to  pay  any  of  the 
bookkeeping  or  office  exi)ense.  For  'some  rea- 
son it  saw  fit  to  pay  defendant  $3,200  to  cover 
an  expense  incumbent  upon  bim  alone.  The 
case  would  have  been  no  different  had  a  dis- 
interested fourth  party  advanced  the  vaouef 
for  this  purpose.  Plaintiffs  were  entitled  to 
no  part  of  this  money.  The  allowance  of  $600 
to  them  on  this  account  was  error. 

[»1  VII.  After  the  dissolution  it  was  found 
that  the  partnership  books  were  not  post- 
ed to  date.  Plaintiffs  employed  an  account- 
ant who,  under  the  supervision  of  the  de- 
I  fondant's  chief  clerk,  aided  in  completing 
the  books.  It  was  shown  that  the  reasonable 
value  of  his  service  in  this  was  $250.  The 
trial  court  allowed  plaintiffs  one-half  of  the 
this  sum.  Defendant  complains  of  this  al- 
lowance. In  view  of  what  is  said  In  tbe  pre- 
ceding paragraph,  the  allowance  might  well 
have  been  for  the  whole  amount.  Defendant 
had  not  performed  his  duty  in  regard  to  the 
books,  and  the  work  was  necessary  before 
the  accounts  could  be  put  in  proper  condition. 
The  assignment  is  overruled. 

VIII.  The  referee  allowed  plalntifiTs  credit 
for  the  $2,500  paid  by  them  to  defendant  on 
July  22,  1911,  as  their  one-half  of  the  capital 
upon  which  the  firm  of  Thompson  &  Scott  be- 
gan the  St  Louis  freight  depot  work.  To 
this  allowance  the  trial  court  sustained  de- 
fendant's exception,  and  this  ruling  is  as- 
signed for  error  by  plaintiffs. 

On  tbe  bearing  defendant  attempted,  in  an 
effort  to  support  bis  contention  that  they  bad 
withdrawn  from  the  depot  work,  to  show  that 
plaintiffs  had  withdrawn  the  capital  payment 
of  $2,500  by  directing  him  to  pay  It  on  ac- 
count of  Butler  Bros.  Plaintiffs'  position  was 
that  they  had  not  authorized  the  payment  as 
of  the  capital  fund,  but  that  tbe  payment  au- 
thorized was  to  be  made  out  of  accrued  profl- 
its,  and  was  not  a  taking  down  of  their  initial 
capital  payment.  Defendant  did  pay  $2,500 
on  Butler  Bros.'  account  under  authority  from 
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plaintiffs.  Tbere  was  no  real  controversy 
about  that  tact  on  the  hearing.  The  assign- 
ment is  overruled. 

[I]  IX.  On  the  work  on  which  the  contrac- 
tors "carried  the  estimates"  vouchers  were 
issued  by  the  Railway  company  which  bore 
interest  unl^  paid.  This  was  in  accordance 
with  the  contract  between  the  railway  and 
Thompson  &  Scott.  The  referee  and  trial 
court  refused  to  permit  plaintiffs  to  share  in 
this  interest.  Of  this  ruling  plaintiffs  com- 
plain. 

As  between  the  railway  company  and 
Thompson  &  Scott,  the  latter  were  bound  ns 
a  copartnership  to  carry  the  estimates  until 
the  completion  of  the  work,  the  estimates  to 
bear  interest  from  the  fifteenth  of  the  month 
following  that  In  which  the  work  which  the 
estimates  covered  was  done.  As  between  the 
partners  the  burden  of  financing  the  contract 
was  imposed  upon  defendant.  The  contract 
between  the  partners  was  oral.  It  is  appar- 
ent that  the  case  is  not  one  in  which  interest 
upon  partnership  funds  has  been  received  by 
(me  partner  and  not  accounted  for.  AH  the 
interest  in  question  here  accrued  on  vouchers 
to  cover  expenditures  advanced  by  defendant 
Defendant  testified  to  an  express  contract 
with  plaintiffs,  as  part  of  the  partnership 
agreement,  that  he  was  to  have  all  the  inter- 
est on  the  vouchers  by  reason  of  his  putting 
up  all  the  money  for  the  work.  During  the 
work  plaintiffs,  without  objection  or  protest, 
permitted  defendant  to  make  use  of .  the 
vouchers  to  secure  his  personal-  notes  to  the 
bank  for  funds  to  carry  on  the  work.  The 
whole  course  of  action  during  that  time  was 
in  accord  with  defendant's  theory  of  the  In- 
terest agreement.  John  R,  Scott  testified  noth- 
ing was  said  about  voucher^ Interest  as  such; 
that  the  agreement  was  that  the  profits  were 
to  be  divided  equally  when  the  work  was  com- 
pleted. It  Is  not  clear  from  his  testimony 
that  even  he  understood  the  word  "profits"  to 
Include  this  interest.  It  is  true  that  such  in- 
terest, in  a  proper  case,  would  be  held  to  be 
a  part  of  the  profits  and  subject  to  division. 
This  Is  not  a  case  in  which  it  Is  conceded  or 
shown  Interest  was  to  be  distributable  under 
the  term  "profits,"  but  one  which  the  referee 
and  trial  court  found,  and  we  think  correctly, 
that  the  interest  in  question  was,  under  the 
partnership  agreement,  to  go  to  defendant  In 
consideration  of  his  advancing  all  the  capital, 
for  much  of  which  he  was  obliged  to  pny  the 
bank  many  thousands  of  dollars  in  interest. 
The  record  does  not  Justify  a  ruling  overturn- 
ing the  decision  of  the  referee  and  trial  court 
on  this  assignment 

[10]  X.  Plaintiffs  asked  an  allowance  of 
interest  paid  by  the  bank  on  dally  balances  on 
money  of  the  firm  in  the  hands  of  defendant 
The  referee  and  trial  court  found  against  this 
claim.  The  Judgment  allowed  plaintiffs  In- 
terest at  a  greater  rate  on  all  money  in  de- 


fendant's hands  from  the  time  it  was  due  and 
demanded  until  Judgment  was  rendered.  This 
covered  all  interest  to  which  platatlffs  were 
entitled.  The  interest  at  6  per  cent  was  al- 
lowed to  cover  plaintiffs'  loss  or  damage  on 
their  funds  during  the  time  they  were  retain- 
ed by  defendant.  Perhaps  it  might  have  been 
compounded  bad  plaintiffs  asked  It.  Bobb  v. 
Bobb,  89  Mo.  loc.  dt.  421,  422,  4  S.  W.  611. 
That  question,  if  ever  raised,  has  not  been 
kept  alive.  Certainly  plaintiffs  did  not  con- 
tend for  the  profits  or  interest  at  3  per  cent. 
on  daily  balances  in  lieu  of  the  6  per  cent, 
interest  allowed  to  them.  The  ptrint  is  ruled 
against  plaintiffs. 

XI.  The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  sustain  defendant's  exception  to  the  $600 
item  discussed  in  paragraph  VI  and  then  ren- 
der Judgment  in  accordance  with  tills  opinion. 

All  concur. 


HARRISON  V.  PUNCH  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

April  10,  1020.    Rehearing  Denied  Jane  2, 

1920.) 

Appeal  and  arror  «=>528(i)— Where  tha  na. 

tion  for  naw  trial  is  not  properly  called  for 

In  the  bill  of  exoeptlona,  bill  caanot  be  ro> 

viewed. 

Where  the  motion  for  new  trial  was  set 

out  in  the  abstract  of  the  record  proper,  and 

in  the  bill  of  exceptions  it  waa  omitted,  and 

there  was  no  proper  call  for  the  same,  the  bill 

of  exceptions  cannot  be  considered. 

Appeal  from  Circnit  (3onrt,  Stoddard  Coun- 
ty;  W.  S.  C.  Walker,  Judge. 

Suit  by  Fred  C.  Harrison  against  Soonie 
Punch  and  others.  From  a  Judgment  for 
plaintiff,  defendants  Samuel  A.  Punch  and 
others  appeal.    Affirmed. 

Oliver  &  Oliver,  of  Cape  Oirardeau,  for 
appellants. 

Walter  T.  Gunn,  of  DanvUle,  111;,  and  R. 
P.  8c  a.  B.  Williams,  of  St  Louis,  for  re- 
spondent. 

GOODB^  J.  Jasper  Newton  Pundh  died 
intestate  in  Stoddard  county,  Ma,  on  Novem- 
ber S,  1016,  seized  and  possessed  of  lands 
in  said  county  of  considerable  value.  He 
left  a  widow,  Soonie  Punch,  who  is  one 
of  the  defendants  in  this  action,  which  waa 
brought  by  the  plaintiff  to  specifically  en- 
force an  oral  contract  by  Jasper  Newton 
Punch  to  adopt  plaintiff  And  make  him  hta 
heir;  a  contract  alleged  to  have  been  made 
by  Jasper  Newton  Punch  with  the  mother 
and  grandmother  of  plaintiff  and  to  have 
been  fully  performed  by  them  and  by  plain- 
tiff.   A  further  purpose  of  the  suit  was  to 
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hare  adjudged  fliat  the  three  half-brothers 
of  Jasper  Newton  Punch  had  no  interest  In 
the  lands  to  which  they  asserted  title.  If 
there  was  not  an  adoption  of  plaintifT  as 
said  Jasper  Newton's  son  and  heir,  the  lialf- 
brothers  were  his  only  heirs,  and  inherited 
an  undivided  one-half  interest  in  the  land 
in  controversy,  and  the  widow  the  other  one- 
half,  whereas  if  there  was  Bucb  a  contract,  and 
It  Is  enforced,  the  half-brothers  take  nothing. 
A  tMrd  object  of  the  suit  was  to  have  the 
lands  partitioned  between  plaintiff  and  Mrs. 
Soonle  Punch,  the  widow. 

It  is 'needless  to  state  more  of  the  facts, 
because  the  abstract  of  the  record  Is  In  such 
condition  that  we  cannot  look  beyond  the 
record  proper,  and  that  is  free  from  error. 
The  bill  of  exceptions  neither  sets  oat  the 
motion  for  new  trial  in  the  case  nor  calls 
for  it;  hence  exceptions  taken  during  the 
trial  cannot  be  considered.  The  motion  for 
new  trial  is  referred  to  In  the  bill  of  ex- 
ceptional in  practically  the  same  words  In 
which  reference  was  made  in  a  bill  of  ex- 
ceptions to  the  like  motion  in  the  case  of 
State  ex  reL  Peet  v.  Ellison,  196  S.  W.  U03. 
In  said  case  the  effect  of  omitting  to  copy  or 
call  for  the  motion  for  new  trial  In  the  bill 
of  exceptions  was  carefully  considered,  and 
the  decisions  in  this  state  on  the  subject  re- 
viewed. That  decision,  as  welV  as  those  re- 
ferred to  in  the  opinion  in  the  case,  determine 
that  with  such  a  reference  to  the  motion  as 
was  tberein  made,  and  made  in  the  present 
case,  it  is  not  preserved  In  the  bill  of  ex- 
ceptions as  a  part  of  the  bill,  and  leaves 
nothing  to  be  examined  on  the  appeal  except 
the  record  proper. 

The  Judgment,  therefore.  Is  afBrmed. 

All  concur,  except  WOODSON,  J.,  absent. 


SANDERS  V.    KASTER. 

(Sapreme  Court  of  Ifissonri,  Division  No.  1. 

April  10,  1820.    Rehearing  Denied  June 

2,  1920.) 

1.  Mortgages  €=9427(2)— Trustee  not  a  neces- 
sary party  to  action  to  foreclose  deed  of 
trast. 

Tinder  Rev.  St  1909, 18  2828,  2829,  the  trus- 
tee named  in  deed  of  trust  containing  power  of 
■ale  in  trustee  was  not  a  necessary  party  to 
action  by  cestui  que  trust  to  foreclose  the  deed 
of  trust  . 

2.  Appeal  and  error  «=»  187(3)— Fallnre  to  Join 
trasteo  In  aotion  to  foreclose  not  available 
unloss  raised  by  answer  or  demurrer. 

In  action  by  cestui  que  trust  to  foreclose 
deed  of  trust,  defendant  could  not  complain  on 
appeal  of  failure  to  make  trustee  a  party  to 
the  action,  where  the  question  was  not  raised 
by  demurrer  or  answer  in  lower  court 
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3.  Appeal  and  error  «=> 1 87 (I)— Defects  of 
parties  most  have  been  raised  by  demurrer 
or  answer. 

The  question  of  whether  there  are  defects 
of  parties  plaintiff  or  defendant  should  be'  raised 
by  demurrer  or  answer,  and  upon  failure  to  so 
do  the  question  is  waived,  and  cannot  be  urged 
on  appeal. 

4.  Evidence  «ss76— Defendant's  failure  to  tee. 
tify  easts  suspicion  on  his  claims.  • 
_  Defendant's  failure  to  testify  to  the  salient 

things  contained  in  liis  answer  casts  suspicion 
upon  the  bona  fides  of  his  claims;  he  having 
peculiar  knowledge  as  to  such  facts. 

5.  Aeknowledgment  «s»94— AeksowladgMl  dead 
of  trust  and  note  secured  thereby  admissible, 
without  proof  as  to  genuineness. 

Under  Rev.  St.  1909,  {  2818,  duly  acknowl- 
edged deed  of  trust  and  note  secured  thereby 
were  properly  admitted  in  evidence  in  action  to 
foreclose  deed  of  trust,  without  proof  that  de- 
fendant had  signed  the  deed  of  trust;  the  ac- 
knowledgment making  the  deed  of  trust  evi- 
dence of  all  facts  recited  therein,  including  the 
fact  that  defendant  has  signed  and  deUvered 
note  to  plaintiff. 

6.  Appeal  and  error  «3>232(2)— Objection  to 
introduction  does  not  raise  question  of  want 
of  proof  of  signature. 

In  action  to  foreclose  deed  of  trust,  defend- 
ant's objections  to  introduction  in  evidence 
of  deed  of  trust  and  note,  "for  the  reason,  under 
the  pleadioga,  it  is  irrelevant  and  incompetent," 
held  insufficient  to  raise  objection  on  appeal 
that  proof  of  signature  had  not  been  made. 

Appeal  from  Circuit  Court,  Putnam  Coun- 
ty;  L.  B.  Woods,  Judge. 

Action  by  August  Sanders  against  N.  li. 
Kaster.  From  an  adverse  decree,  defendant 
appeals.    AtUrmed. 

Action  to  foreclose  a  deed  of  trust  on  160 
acres  of  land  in  Schuyler  county,  Mo.  The 
petition  is  in  conventional  form,  but  has 
therein  the  allegation  that  N.  L.  Kaster,  one 
of  the  makers  of  the  note  secured  by  the  deed 
of  trust,  and  also  one  of  the  makers  of  the 
deed  of  trust,  was  in  1913  declared  by  the 
probate  court  of  Schuyler  county  to  be  a 
person  of  unsound  mind,  and  that  John 
Sloop  was  appointed  as  his  guardian.  The 
petition  alleges  two  interest  payments  upon 
the  note  of  $T,600,  of  dates  March  8,  1912, 
and  March  17, 1913,  and  for  the  sum  of  $450 
each.    The  note  was  dated  March  10,  1911. 

By  answer  the  defendant  avers  that  he 
was  readjudgcd  by  the  probate  court  of 
Schuyler  county  to  be  a  person,  of  sound  mind 
on  March  30,  1916.  Tbl^  was  some  two 
wee&s  after  the  filing  of  the  suit  and  service 
of  process  in  the  case.  In  his  answer,  after 
a  general  denial,  defendant,  N.  L.  Kaster, 
avers  that  he  was  a  person  of  unsound  mind 
at  the  time  the  note  and  deed  of  trust  were 
signed,  and  had  been  for  some  months  prior 
thereto,  and  continued  to  be  for  some  months 
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thereafter,  all  to  the  fall  knowledge  of  the 
plalntlfC.  He  asks  that  the  deed  of  trust  an^ 
note  be  canceled  and  for  naught  held,  and  in 
a  further  count  of  his  answer  he  asks  to  be 
adjudged-  the  two  payments  of  Interest  men- 
tioned In  plaintiff's  petition.  Defendant  also 
aveiB  that  he  received  no  ben^t  or  money 
from  said  note  and  deed  of  trust.  The  rec- 
ord shows  the  filing  of  a  reply.  Tb«  addi- 
tional abstract  of  the  record  shows  the  reply, 
and  in  it  a  plea  of  res  adjudicata.  Upon  a 
trial  the  court  found  the  issues  for  the  plain- 
tiff, and  ordered  defendant's  equity  of  re- 
demption foreclosed,  to  satisfy  an  adjudged 
sum  of  110,871.46,  Indndlng  tn  attorney's 
fee  of  9750. 

After  defendant  was  adjudged  to  be  of 
sound  mind,  he  filed  answer,  and  the  case 
proceeded  as  between  plaintiS  and  defoidant. 
On  change  of  yenue  the  trial  was  bad  In 
Putnam  county.  From  the  adverse  decree, 
defendant  has  appealed.  Further  detail  of 
facts  will  be  left  to  tlie  opinion. 

A.  D.  Morris,  of  Lancaster,  and  J.  M. 
Jayne,  of  Memphis  (Lozler  &  Morris,  of  Car- 
roUton,  of  counsel),  for  appellant 

Higbee  &  Mills,  of  tAncnster,  and  Camp- 
bell &  Ellison,  of  Kirksville,  for  respondent 

GRAVES,  J.  (kfter  stating  the  facts  as 
above).  I.  It  will  be  noted  tbaT  the  trustee 
.  in  the  deed  of  trust  was  not  made  a  party  to 
this  foreclosure  proceeding,  nor  is  Bert  Kas- 
ter,  the  wife  of  N.  L.  Kaster,  made  a  party, 
altlMugb  she  slgiiM  the  same,  as  well  as  the 
note  secured  thereby.  It  develops  in  the 
testimony  that  Mrs.  Kaster  is  the  daughter 
of  plaiutifT,  and  that  she  bad  later  sued  for 
divorce,  and  had  obtained  Judgment  of  di- 
vorce and  alimony  in  the  sum  of  $4,000  which 
Judgment  was  settled  during  the  guardian- 
ship of  Kaster  at  the  sum  of  $3,500.  Of  this 
we  may  have  occasion  to  spe&V  later.  We 
mention  It  now  as  tending  to  show  the  status 
of  the  parties  at  the  institution  of  the  suit 

Appellant  contends  that  the  failure  to 
make  the  trustee  a  party  renders  this  Judg- 
ment void,  and  this  is  the  point  we  have  in 
view  now.  ICaster  was  the  owner  of  the 
land,  and  during  the  life  of  Kaster  the  wife 
only  had  dower  initiate.  How  this  was  de- 
termined by  the  dlvdrce  suit  does  not  appear 
in  this  record.  There  may  be  something  In 
that  decree  which  precludes  her  from  further 
interest  in  Kaster's  property.  But  this  is 
adrift  from  the  point.  Can  tills  Judgment 
stand,  absent  the  presence  of  the  trustee  as 
a  party?  Was  his  presence  as  a  party  so 
necessary  as  to  render  the  Judgment  void? 
This  Is  the  point  we  now  have  before  us. 

The  deed  of  trust  in  this  case  is  the  usual 
one,  with  power  of  sale  in  the  trustee.  It 
occurs  to  us  that  the  statutes  fully  answer 
the  contention  of  the  appellant.  The  per- 
tinent porUou  of  eecUon  2829,  B.  S.  1809, 
read: 


"Deeds  of  trust  in  the  nature  of  mortgases 
may,  at  the  option  of  cestnis  que  trust,  their 
execntora  or  administrators  or  assigns,  be  fore- 
dosed  by  them,  and  the  property  sold  in  the 
same  manner  in  all  nspecta  as  in  case  of  mort- 
gages." 

Note  that  this  section  anthorixes  the  "ces- 
tuis  que  trust  their  executors  or  administra- 
tors or  assigns,"  to  foredoae  such  deed  of 
trust,  "and  the  property  sold  in  the  same 
manner  of  all  respects  as  in  case  of  mort- 
gages." The  foredosure  Of  mortgages  is 
governed  by  section  282^  K.  S.  1900,  Wliicb 
reads: 

"All  mortgagees  of  real  eMate  or  personal  e»- 
tate,  indnding  leasehold  interests,  when  the 
debt  or  damages  secured  amoonts  to  fifty  dollars 
or  more,  may  file  a  petition  in  the  office  of  the 
drcnit  court  against  the  mortgagor  and  the  ac- 
tual tenants  or  occupiers  of  snch  real  estate,  or 
persons  in  possession  of  personal  property,  set- 
ting forth  the  substance  of  the  mortgage  deed, 
and  praying  that  judgmoit  may  be  rendered  for 
the  debt  or  damages,  and  that  the  equity  of  re- 
demption may  be  foredosed,  and  the  mortgaged 
property  sold  to  satisfy  the  amount  due." 

The  parties  to  this  kind  of  suit  are  the 
mortgagee,  as  plaintlC,  and  the  mortgagor, 
as  defendant  If  there  are  tenants,  then  the  , 
toiants  are  to  be  made  defendants.  In  the 
case  before  us  there  was  no  question  of  ten- 
ants. The  maker  of  the  deed  of  trust  and 
his  legal  guardian  were  made  the  parties  de- 
fendants. Section  2829,  supra,  gives  to  the 
cestnis  que  trust  in  these  deeds  of  trust,  the 
same  rights  to  foredose  as  are  given  to 
mortgagees  in  the  case  of  mortgages.  In  other 
words  they  can,  tn  court,  do  Just  wliat  they 
could  request  their  trustee  to  do  by  way  of  a 
sale  under  the  instrument  The  section  con- 
templates two  methods  of  Xoredosing  the 
equity  of  redemption;  L  e.  (1)  by  a  suit  in 
court  by  the  beneficiary  in  the  deed  of  trust, 
as  plaintiff,  and  the  maker  of  a  trust  deed, 
as  defendant:  and  (2)  by  advertisement  and 
sale  by  the  Qrastee  under  the  terms  of  the 
deed  of  trust. 

[1]  Hie  reference  in  secdcm  2829  to  fore- 
closures of  mortgages  compels  as  to  read 
sections  2828  and  2829  together  in  order  to 
get  the  full  meaning  of  the  latter  section. 
When  so  read  together,  section  2829  means 
that.  If  the  beneficiary  in  the  ordinary  deed 
of  trust  prefers  to  foredose  by  court  action, 
then  such  beneficiary  is  the  sole  necessary 
party  plaintiff,  and  tn'e  mak«:  of  the  deed  of 
trust  tiie  sole  necessary  party  defendant,  un- 
less tbe>e  are  tenants  (a  question  not  in- 
volved here),  in  which  case  the  tenants  should 
be  made  parties  defendant  The  statutes  go 
no  further.  So  that  we  condnde  that  It  was 
unnecessary  to  make  the  trustee  a  party  un- 
der the  provisions  of  these  sections.  We  are 
cited  to  the  provisions  of  section  28S9,  R.  S. 
1909,  but  an  examination  of  that  section  will 
show  that  it  does  not  apply  to  a  deed  of  trust 
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such  as  we  have  here  trader  consideration. 
This  statute  refers  to  deeds  of  trust  In  which 
a  foreign  corporation  or  Individual  is  .  a 
trustee. 

It  is  true  tiiat  we  say  in  cases  that  the 
trustee  has  the  bare  naked  legal  title,  but, 
on  the  other  band,  the  trustee  cannot  divest 
himself  of  that  bare  naked  legal  title,  nor 
the  maker  of  the  deed  of  trust  of  bis  equity 
of  redemption,  save  and  except  be  be  request- 
ed so  to  do  by  the  beneflclary  in  the  instru- 
ment Ue  Clin  only  act  when  be  gets  the 
command  from  the  real  party  in  interest; 
L  e.,  the  beneflclary.  But,  as  said  above,  the 
statute  (section  2829,  supra)  contemplates 
two  methods  of  reaching  the  same  end.  In 
one  the  trustee  is  a  factor,  because  at  the 
request  of  the  beneficiary  be  can  sell  the 
property  and  pass  title.  In  the  other  the 
beneflclary  is  permitted  to  act  for  himself 
and  have  the  sale  made  under  a  decree  pf 
court  Both  sales  obtain  the  same  result 
In  Rogers  v.  Tucker,  94  Mo.  loc.  dt.  352,  7 
S.  W.  417,  it  is  said: 

"A  complaint  is  made  that  the  trustee  in  the 
Rogers  deed  of  trust  was  not  made  a  party 
plaintiff.  These  trustees  in  deeds  of  trust  to 
secure  debt  generally  have  no  duties  to  per- 
form, save  to  sell  the  property  in  case  of  de- 
faolt  in  the  payment  of  the  debt  It  ia  not 
claimed  or  shown  that  Picou,  the  trustee  in  the 
Rogers  deed  of  trust  bad  or  possessed  any  other 
power  than  that  of  making  sale  in  case  of  de- 
fault He  was  not  the  proper  party  to  fore- 
close by  suit  the  deed  of  trust  In  suits  brought 
to  foreclose  the  state's  lien  for  taxes,  it  is  not 
auffident  to  make  such  a  trustee  a  defendant 
The  holder  of  the  secured  debt  must  be  made 
a  defendant;  otherwise,  the  deed  of  trust  is 
not  foreclosed,  and  this  because  the  holder  of 
the  secured  debt  ia  the  real  party  in  interest 
Stafford  v.  B^er,  82  Mo.  38S;  Bank  v.  Grewe, 
84  Mo.  478.  This  is  but  a  suit  to  have  the  Rog- 
ers deed  of  trust  declared  a  prior  lien,  and  we 
can  see  no  reason  for  making  the  trustee  a  party 
to  the  suit    He  was  not  a  necessary  party." 

Now,  bearing  in  mind  that  section  2829,  B. 
S.  1909,  by  direct  reference  incorporates 
therein  section  2828,  supra,  mncb  light  Is 
thrown  upon  the  question,  by  the  opinion  of 
VaUiant,  J.,  in  SUte  ex  reL  v.  Evans,  176 
Mo.  loc  dt  816»  75  S.  W.  915,  whereat  be 
aays: 

"The  proceeding  there  contemplated  deals 
with  no  uncertain  parties  and  no  equivocal  ti- 
tles. The  parties  are  the  mortgagee  on  the  one 
side  and  the  mortgagor  and  the  man  in  posses- 
sion on  the  other ;  the  one  holding  the  legal  ti- 
tle with  a  defeasance,  the  other  holding  the  eq- 
uity of  redemption  and  the  possession.  The 
only  duties  of  the  court  are  to  ascertain  the 
amount  due  on  the  mortgage  debt  and  pass  judg- 
ment that  the  property  be  sold  for  the  amount 
so  ascertained  and  that  execution  issue  for  the 
balance,  if  any,  against  the  mortgagor's  other 
property." 

He  was  discussing  section  4342,  R.  S.  1899, 
wblcb  is  section  2828,  R.  S.  1909,  which  we 
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have  quoted,  sapra;  btrt  as  the  method  of 
procedure  under  section  2829,  the  section  un- 
der which  this  action  is  Drought  ia  to  be  de- 
termined by  section  2828,  by  direct  reference 
thereto,  the  language  used  is  of  high  import 
here.  But  why  go  further?  The  terms  of 
the  statutes  (sections  2828  and  2829,  when 
construed  together,  as  they  must  be,  because 
that  latter  refers  to  the  former)  settle  the 
matter.  The  trustee  might  be  a  proper  party, 
but  by  no  means  a  necessary  party.  In  a  pro- 
ceeding under  section  2829,  supra.  The  stat- 
ute precludes  him  from  being  a  party  plain- 
tiff, and  he  serves  no  useful  purpose  as  a 
party  defendant  This  point  is  therefore 
ruled  against  tbe  appellant. 

[2]  But  in  addition  to  this,  be  it  said,  the 
defendant  in  this  case  did  not  raise  the  ques- 
tion either  by  demurrer  or  answer.  He  is  in 
no  position  to  raise  it  now. 

[3]  II.  It  Is  urged  that  Bert  Kaster,  the 
wife  of  the  defendant,  should  have  been  made 
a  party  defendant  If  there  were  defects  of 
parties  plaintiff  or  defendants,  such  should 
have  been  raised  either  by  demurrer  or  an- 
swer ;  otherwise,  the  question  Is  waived,  and 
cannot  be  urged  in  this  court  Tbe  question 
was  nowhere  raised  beIo'\gr.  It  Is  an  after- 
thought in  this  court  In  the  recent  case  of 
itideout  T.  Burkhardt  255  Mo.  loc.  dt  124, 
164  S.  W.  608,  it  Is  said : 

"The  only  remaining  proposition  urged  by  ap- 
pellants is  that  A.  Kuna,  trustee  in  tbe  deed  of 
trust  executed  by  appellants,  was  a  necessary 
party,  and,  since  he  is  not  made  a  party,  there 
is  a  defect  of  parties  defendant  As  to  this 
proposition,  it  is  sufficient  to  say  that  appel- 
lants having  failed  to  raise  the  point  either  by 
demurrer  or  answer  In  the  trial  court  the  point 
is  deemed  to  have  been  waived.  R.  S.  1900,  | 
1804."  • 

What  is  here  said  applies  with  equal  force 
to  the  trustee,  as  indicated  in  the  close  of 
our  point  1,  supra. 

[4]  III.  The  answer  upon  which  tbe  case 
was  tried  was  an  amended  answer,  and  was 
verified  by  affidavit  and  it  is  urged  that  it 
In  effect  was  a  non  est  factum  plea.  In  this 
answer  there  is  a  general  denial,  but  nowhere 
In  it  is  there  a  speciflc  averment  that  the  de- 
fendant did  not  In  fact  sign  such  note.  On 
the  contrary,  tbe  remainder  of  tbe  answer 
proceeds  upon  tbe  theory  that  tbe  defendant 
did  sign  such  note,  but  was  mentally  incapac- 
itated at  tbe  time.  The  whole  defense  was 
conducted  upon  that  theory.  During  the 
whole  trial  defendant  sat  mute,  and  never 
took  the  stand  to  deny  his  signature  to  the 
note.  He  was  not  a  witness  in  his  own  be- 
half. By  proper  legal  action  he  bad  bfeen 
determined  to  be  a  person  of  sound  mind  long 
before  the  trial.  His  failure  to  testify  to  the 
salient  things  contained  In  his  answer  oasts 
suspicion,  at  least  upon  the  bona  fldes  of  his 
claims.  Eame  v.  Railroad,  254  Mo.  loc.  cit. 
195,  162  S.  W.  240;   Bryant  v.  Lazarus,  235 
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Mo.  loc.  clt.  612,  139  S.  W.  558 ;  16  Cyc.  1062. 
Of  whether  the  signature  fo  the  note  was  his 
signatnre  the  defendant  bad  pecoliar  knowl- 
edga  Whether  he  secured  the  consideration 
for  the  note  was  within  his  peculiar  Icnowl- 
edge.  Tet,  with  the  latter  question  fnlly 
within  his  answer,  he  stood  mnte  through- 
out 

But  the  foregoing  is  but  preliminary  to  the 
question  wUch  appellant  urges.  The  plain- 
tiff offered  the  deed  of  trust,  and  the  note, 
and  rested  his  cause.  The  defendant  then 
placed  upon  the  stand  a  nnmt>er  of  witnesses 
In  an  attempt  to  show  that  he  was  mentally 
Incapacitated  at  the  time  of  the  execntion  of 
these  instruments,  and  that  plaintiff  had 
knowledge  of  his  condition.  We  use  the 
words  "in  an  attempt  to  show,"  supra,  ad- 
visedly and  purposely.  He  nowhere  attempts 
to  show  that  his  signatures  to  the  two  instru- 
ments were  not  genuine.  He  proceeds 
throughout  on  the  theory  that  they  were 
genuine,  but  not  binding,  because  of  his  men- 
tal incapacity.  The  note  Introduced  was  the 
note  described  in  the  deed  of  trust,  and  the 
deed  of  trust  was  duly  acknowledged  before  a 
notary  public.  Upon  the  dose  of  defendant's 
evidence^  the  trial  court  refused  to  allow 
plaintiff  to  Introdbce  ^idence  upon  mental 
capacity,  stating  that  defendant's  evidence 
failed  to  show  mental  incapacity,  and  entered 
Judgment  for  plaintiff  as  heretofore  stated. 
Now,  when  the  deed  of  trust  was  offered,  the 
following  occurred: 

"By  Mr.  Campbell:  Plaintiff  offers  in  evi- 
dence PlaintiS'B  Eixhibit  A,  being  the  deed  of 
trust  in  suit. 

"By  Mr.  Jayne:  Defendants  object  to  the 
introdaction  of  Plaintiff's  Ezliibit  A,  for  the  rea- 
son under  the  pleadings  it  is  irrelevant  and  in- 
competent. 

"By  the  Court:    Objection  overruled. 

"(To  which  ruling  on  the  part  of  the  court, 
the  defendants,  by  counsel,  then  and  there  duly 
excepted  at  the  time,  and  still  excepts.)" 

When  the  note  was  offered,  the  following 
occurred: 

"By  Mr.  Campbell:  Plaintiff  offers  in  evi- 
dence PlaintifFs  Exhibit  Al,  being  the  note  de- 
scribed in  the  deed  of  trust. 

"By  Mr.  Jayne:  Defendnnt  objects  to  the  in- 
troduction of  Plaintiff's  Exhibit  Al,  for  the 
reason  stated.  It  is  irrelevant  and  incompetent, 
and  not  proper  to  introduce  Exhibit  Al  onder 
the  pleadings. 

"By  the  Court:   Objection  overruled. 

"(To  which  ruling  on  the  part  of  the  court 
the  defendants,  by  counsel,  then  and  there  duly 
excepted  at  the  time,  and  still  excepts.)" 

[5]  Upon  this  status  of  the  record  the  de- 
fendant now  maintains  that  there  was  error 
lu  admitting  these  two  instruments  in  evi- 
dence. There  was  no  oral  proof  that  defend- 
ant signed  either  instrument.  The  deed  of 
trust  was  duly  acknowledged,  and  no  proof 
of  signature  was  required.    Barbee  t.  Bank, 


240  Mo.  loc.  dt.  30C,  144  S.  W.  839;  R.  S. 
1909,  {  2S18. 

The  deed  of  trust,  when  In  evidence,  fur- 
nished proof  of  the  fact  that  the  note  there- 
in described  was  signed  by  the  defendant,  be- 
cause there  was  such  recitation  in  the  deed 
of  trust  over  the  signature  of  the  defendant 
The  certificate  of  the  notary  as  to  def«id- 
ant's  signature  to  the  deed  made  the  deed 
evidence  of  ail  the  facts  recited  therein. 
Among  the  recited  facts  was  that  be  bad 
signed  and  delivered  this  note  to  plaintiff. 
This  made  a  prima  fade  case  for  the  idain- 
tlff. 

[I]  In  addlUon  to  this  the  objections  to  the 
introduction  of  these  Instruments  are  not 
specific,  and  insufficient  to  raise  the  point 
made  here.  The  point  made  here  Is  that 
plaintiff  should  have  proved  the  signatures. 
Such  objections  should  have  beed  made  to 
the  trial  court  Those  made  are  Insuffldent 
to  raise  the  point  WUIiams  v.  WUliams,  299 
Mo.  loa  dt  250,  168  S.  W.  618.  In  that  cue 
It  is  said: 

"The  above  was  not  a  sufficient  objection  upon 
wliich  to  base  error.  An  objection  to  a  question 
should  be  speci6c,  so  that  the  trial  court  may 
have  a  chance  to  pass  upon  the  exact  point 
which  is  intended  to  be  urged.  Kinlen  v.  Bail- 
road,  216  Mo.  145;  O'NeiU  v.  Kansas  City, 
178  Mo.  91;  Schmidt  v.  St.  Louis  Ry.  Co.,  163 
Mo.  645;    Primm  t.  Babotean,  66  Mo.  407." 

In  the  instant  case  the  objectl<»s  made 
should  have  pointed  out  to  the  court  that 
proof  of  signatures  had  hot  been  made.  The 
objections  are  in  the  most  general  language. 
A  trial  court  would  have  to  think  long  before 
(it  ever)  he  would  condude  that  the  real  oI>- 
Jections  were  no  proofs  of  signature  had  been 
made.  Trial  courts  are  entitled  to  know  the 
real  objections  to  the  introduction  of  evi- 
dence, and  cannot  be  ambusbed  by  sudi  scl- 
eral language  as  here  used. 

IV.  We  are  asked  (in  a  general  way)  to 
read  the  record  from  pages  30  to  168,  for  the 
evidence  as  to  the  mental  condition  of  the  de- 
fendant prior  to  the  execution  of  the  deed  of 
trust  We  have  read  it  with  care,  although 
the  brief  filed  makes  but  little  point  on  this 
evidence.  There  were  a  number  of  witnesses 
examined.  Many  were  indefinite  as  to  dates, 
and  whilst  they  concluded  that  defendant 
was  incapable  of  transacting  business,  yet 
when  pressed  for  facts,  the  facts  related 
were  trivial.  Defendant  drank  liquor,  and 
many  of  his  alleged  statements  were  no  doubt 
due  to  that  fact  They  all  had  to  admit  that 
defendant  bad  conducted  a  large  business, 
and  so  far  as  they  knew  a  successful  busi- 
ness. The  testimony  was  all  oral,  and  the 
witnesses  before  the  court  and  In  such  case 
we  will  yield  to  his  Judgment 

But  In  addition  to  all  this  It  appears  that 
defendant's  wife  had  procured  a  Judgnient 
for  divorce  and  alimony.  The  alimony  was 
in  the  sum  of  $4,(X)0.    In  this  status   of  af- 
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ftiirs  tbe  defendant,  through  his  guardian, 
brought  a  suit  to  set  aside  the  very  deed  of 
trust  and  note  here  in  suit.  The  present 
defendant,  through  his  guardian  and  curator, 
was  the  plaintiff  in  that  suit,  and  the  present 
plaintiff,  Sanders,  was  the  defendant  Be- 
fore the  trial  of  the  case  there  was  an  ad- 
jnstment  of  difficulties.  It  was  agreed  that 
the  wife  should  reduce  her  Judgment  to 
$3,500,  Instead  of  the  |4,000  allowed  her, 
and  that  the  parties  would  dose  all  Utlga- 
tiOD.  Pursuant  to  this  understanding,  the 
following  judgment  of  dismissal  was  entered 
In  the  suit  to  cancel  the  deed  of  trust  and 
note: 

"By  agreement,  order  granting  change  of  ven- 
ue is  set  aside  and  plaintiff  enters  nonsuit,  and 
by  agreement  It  is  found  and  adjudged  that 
Nathan  Kaster  executed  the  deed  of  trust  men- 
tioned in  plaintiff's  petition,  and  same  is  ad- 
judged to  be  a  valid  lien  on  the  lands  mentioned 
in  said  petition,  and  it  is  ordered  by  the  court 
all  costs  heretofore  be  taxed  against  plaintiff 
herein,   and   execution   issue   therefor." 

The  reduced  Judgment  of  |3,500  was  paid, 
and  apparently  all  matters  were  adjusted  un- 
til this  case  was  Instituted.  The  pleadings 
In  that  case  are  not  fully  set  out  in  this  rec- 
ord, but  the  substance  of  the  petition  is  set 
out,  and  its  allegations  were  substantially 
those  of  the  answer  In  this  case.  It  occurs 
to  us  that  the  question  In  tills  case  has  been 
adjudicated  by  this  agreed  judgment.  But, 
whether  so  or  not,  there  is  no  substance  in 
this  appeal,  and  the  judgment  below  Is  af- 
flrmed. 

BLAIR,  P.  J.,  concurs. 
WOODSON,  J.,  absent 

COOOB,  J.  (concurring).  In  this  case  the 
<»nlsslon  to  make  tbe  trustee  a  party  was  not 
raised  In  the  court  below,  and  cannot  be 
raised  for  the  first  time  In  this  court;  so 
whether,  If  the  point  had  been  made  below. 
It  would  have  been  good,  need  not  be  consid- 
ered here.  2  Jones,  Mortgages  (7th  Ed.)  1397; 
Shelby  v.  Bnrtis,  18  Tex.  644. 


ST.  PAUL  FIRE  &  MARINE  INS.  CO.  «t  al. 
V.  AMERICAN  TRUST  CO.  at  ai. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

April  10,  1920.    Rehearing  Denied  June  2. 

1920.) 

t.  Appeal  and  error  €=»7I9(4)— Appeal  from 
Judgment  sustaining  demurrers  not  dlsmis- 
•ible  because  of  absence  of  formal  assignment 
of  ATTOrS. 

Plaintiffs'  appeal  from  judgment  following 
the  sustaining  of  demurrers  to  the  petition  will 
not  be  dismissed  because  of  lack  of  formal  as- 
signment of  errors,  where  the  case  is  one  on 


the  record  proper,  and  appellants  have,  under 
their  head  of  points  and  authorities,  succinctly 
and  definitely  pointed  out  the  reasons  why  thev 
think  tbe  court  erred  in  sustaining  tbe  denrar- 
rers. 

2.  Usury  €=»127— Owner  of  securities  con- 
traotlng  with  pledger  not  to  be  personally  lia- 
ble not  In  privity,  and  entitled  to  raise  ques- 
tion of  usury. 

Where  bondholders  of  an  insolvent  railroad 
assigned  their  bondd  to  a  bondholders'  commit- 
tee, empowering  the  committee  to  pledge  the 
bonds,  but  expressly  stipulating  that  the  bond- 
holders should  nut  be  personally  liable  on  any 
loan,  the  bondholders  could  not  recover  the 
securities,  when  pledged,  from  the  pledgee  on 
the  ground  that  the  loan  made  was  usurious,  * 
under  the  rule  that  the  plea  of  usury  is  a  priv- 
ilege personal  to  the  debtor  or  Us  privies,  hav- 
ing, in  effect,  cut  off  their  privity  by  their  agree- 
ment, turning  over  the  securities  to  the  com-mit- 
tee  with  plenary  power  and  disclaiming  personal 
IJabiUty  on  any  contract  for  a  loan.. 

3.  Usury  ®=>ll  I  (1)— Pleading  held  InsufRcient 
as  not  showing  time  that  loan,  for  which  com- 
mission was  paid,  had  to  run. 

vUsury  was  not  sufficiently  pleaded,  where 
the  only  allegation  of  fact  as  to  a  $50,000 
loan  as  to  which  usury  was  charged  was  that 
there  was  paid  a  commission  of  $1,000  and 
interest  at  the  rate  of  7  per  cent,  and  the 
length  of  time  the  loan  was  to  run  was  not 
stated;  for  mere  conclusions  are  not  sufficient, 
and  the  pleadings  should  show  that  the  length 
of  time  the  loan  was  to  run  was  not  such  that, 
even  with  tbe  $1,000  commission,  the  actual 
rate  of  interest  would  not  exceed  the  legal 
rate,  8  per  cent. 

4.  Usury  «sa92— To  reoover  property  pledged 
to  secure  loan  usurious  only  In  part,  the  valid 
portion  of  loan  must  be  tendered. 

Railroad  bondholders  coald  not  recover 
from  pledgee  on  ground  of  asury  securities 
which  had  been  pledged  by  bondholders'  com- 
mittee, as  authorized  by  plaintiffs,  where  one 
of  the  loans  for  which  the  securities  were 
pledged  was  not  usurious,  but  was  a  valid  lien 
upon  the  securities,  and  the  plaintiff  bondhold- 
ers did  not  tender  the  amount  of  such  loan,  but 
merely  offered  to  pay  their  pro  rata  share;  the 
pledgee  having  the  right  to  hold  all  the  security 
until  the  psryment  of  the  debt. 

5.  Account  i&=>4— No  afitlon  lies  for  accounting 
by  bondholders  against  committee,  In  absefioe 
of  showing  of  Insolvency- 
Suit  for  accounting  by  railroad  bondholders 

against  bondholders'  committee,  on  the  ground 
the  committee  violated  their  duties  to  the  bond- 
holders' damage,  Asid  not  to  lie,  in  the  absence 
of  a  showing  of  insolvency;  there  being  a  rem- 
edy at  law. 

Appeal  from  St  Louis  CIrctilt  Court;  Vital 
W.  Qaresche,  Judge. 

Action  by  the  St  Paul  Fire  ft  Marine  In- 
surance Company  and  others  against  the 
American  Trust  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 
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Kinealy  ft  Klnealy,  of  St  Lonis,  for  appel- 
lants. 

WUfley,  Mclntyre,  Nardln  &  Nelson,  of 
St.  Louis,  for  respondents. 

GRAVES,  J.  AcUon  in  equity  for  an  ac- 
counting. The  petition  only  covers  60  closely 
printed  pages.  Defendants  filed  separate 
demurrers  to  the  petition,  each  of  wWch  was 
sustained,  and,  plaintlfTs  refusing  to  plead 
further.  Judgment  was  entered  against  them, 
and  from  such  Judgment  they  hare  appealed. 
Counsel  do  not  agree  as  to  the  substance  and 
ettect  of  the  divers  allegations  of  the  volu- 
mluoua  petition.  We  give  plaintiff's  outline 
thereof,  and  can  in  the  course  of  the  opinion 
note  the  points  of  the  divergent  views  of 
counsel.  Plaintiffs'  outline  will  at  least 
convey  the  general  idea  of  the  case,  and 
plaintiffs'  contenttons.  In  their  statement 
of  the  case  counsel  for  plaintiffs  say: 

"The  case  made  by  tlie  petition  is  as  follows: 
"The  Alton,  Jacksonville  &  Peoria  Railway 
CompaDy,  owned  and  operated  an  electric  rail- 
road from  Alton  to  Godfrey,  a  distance  of  some 
five  miles,  in  Madison  county,  111.,  with  the 
right  to  extend  same  to  Jerseyville,  Jackson- 
ville, and  Peoria.  On  July  1, 1910,  the  company 
executed  a  mortgage  upon  all  its  property  to 
secure  an  issue  of  $600,000  of  bonds,  and  nearly 
the  whole  amount  of  the  bonds  were  issued  and 
sold.  Thereupon  the  company  entered  into  a 
contract  with  Grommet  Bros,  and  John  Scott 
&  Sons  to  construct  the  roadbed  for  an  exten- 
sion of  the  road  from  Godfrey  to  Jerseyville, 
and  that  being  completed  in  May,  1911,  there 
was  due  the  contractors  some  $10,000,  for 
which,  under  the  laws  of  Illinois,  they  had  a 
lien.  For  the  finishing  of  that  portion  of  the 
road  the  company  entered  into  a  contract  with 
Grommet  ft  Johnston  to  surface  the  roadbed, 
lay  the  steel,  and  put  up  the  overhead  struc- 
ture, and  under  that  the  contractors  did  work 
until  August,  1911,  when  it  was  stopped  by  the 
railroad  company,  at  which  time  the  contrac- 
tors claimed  a  balance  of  about  $40,000  due, 
for  which,  under  the  laws  of  Illinois,  they  claim- 
ed a  lien.  In  the  fall  of  1911,  one  Davis  filed 
a  suit  in  the  circuit  court  of  Madison  county, 
111.,  for  the  appointment  of  a  receiver  for  the 
road,  and  in  that  suit  one  Butler  ^as  appointed 
receiver,  with  authority  to  take  possession  of 
and  operate  the  railroad.  Thereupon  the  hold- 
ers of  the  l>onds  of  the  railroad  company  en- 
tered mto  a  written  agreement  dated  December 
4,  1911,  between  themselves  as  parties  of  the 
first  part  and  W.  C.  Fordyce,  George  li.  Ed- 
wards, and  J.  O.  Van  Riper,  of  St.  Louis,  C.  A. 
Caldwell,  of  Alton,  and  John  J.  Cummings, 
of  Chicago,  as  a  bondholders'  committee,  par- 
ties of  the  second  part,  which  recited  the  exe- 
cution of  the  mortgage  and  the  receivership 
proceedings  and  the  desirability  that  the  prop- 
erty and  franchises  of  the  road  should  be  sold 
either  at  receiver's  sale  or  under  foreclosure  of 
the  mortgage  and  that  the  interest  of  the  land- 
holders should  be  protected  and  that  that  could 
best  be  done  by  a  committee,  and  therefore  it 
is  agreed  between  the  parties  as  follows: 

"First  That  the  above-named  parties  should 
constitute  a  committee  to  represent  all  the 
•nbscribers  to  the  agreement  with  power  to 


take  such  measures  and  do  such  .things  to  ef- 
fectuate the  above  purposes  and  to  protect  the 
interests  of  the  subscribers  as  the  committee 
deemed  advisable. 

"Second.  E>ach  subscriber  sets  opposite  his 
name  the  face  value  of  the  bonds  owned  by  Iiim, 
and  agrees  to  deposit  same  with  the  Common- 
wealth Trust  Company  for  the  use  of  the  com- 
mittee, and  assigns  to  the  committee  for  the 
purposes  of  the-  agreement  all  his  bonds  and 
his  rights  as  bondholder. 

"Third.  The  committee  shall  represent  the 
subscribers  in  all  rights  as  such  bondholders, 
and  the  action  of  the  committee  shall  be  deem- 
ed the  action  of  the  subscribers.  The  commit- 
tee shall  have  the  sole  management  of  matters 
arising  under  the  agreement  and  may  pay  out 
such  sums  as  they  deem  necessary,  including 
a  reasonable  compensation  to  themselves.  The 
committee  may  take  such  steps  as  they  deem 
for  the  best  interest  of  the  subscnoers  towards 
causing  a  sale  of  the  property  and  to  protect 
the  interests  of  the  subscribers. 

"Fourth.  In  case  of  a  sale  of  the  property 
of  the  railroad  the  committee  is  authorized  to 
purchase  same,  and  to  use  the  bonds  and  cou- 
pons in  payment  therefor. 

"Fifth.  The  oonunittee  shall  have  power  to 
borrow  money  required  to  be  put  up  in  case  of 
a  sale  of  the  property  in  order  to  pay  the  costs 
and  expenses  of  the  receivership  and  of  the 
sale,  including  all  allowances  to  receivers,  at- 
torneys, etc.  The  committee  sliall  have  power 
to  execute  a  mortgage  on  the  properties  bought 
at  any  such  sale,  and  is  authorised  to  mortgage 
or  pledge  all  the  rights  of  the  tMndhoIders,  or 
which  they  may  have  to  any  of  the  proceeds  of 
the  sale  of  the  railroad  property,  and  also  all 
the  rights  of  every  kind  which  the  subscribers 
may  have  as  bondholders;  it  being  understood, 
however,  that  for  reimbursements  for  money 
borrowed  the  committee  must  look  solely  to 
the  property  transferred  to  the  committee,  and 
that  there  shall  be  no  personal  liability  on  the 
part  of  the  bondholders. 

"Sixth.  In  case  the  committee  should  pur- 
chase the  property  of  the  railroad  company,  it 
is  authorized  to  organize  a  new  corporation 
and  to  transfer  same  to  it. 

"Seventh.  The  committee  shall  exercise  all 
the  rights  and  powers  of  the  several  owners 
of  the  t)onds,  and  shall  take  such  measures  and 
do  such  acts  as  it  appears  proper  to  the  inter- 
ests of  the  subscribers.  The  Commonwealth 
Trust  Company  is  authorized  to  deliver  all  the 
bonds  to  the  committee.  The  committee  shall 
have  all  powers  necessary  or  incident  or  which 
appear  expedient  for  carrying  out  the  purposes 
of  the  agreement. 

"Eighth.  Any  person  loaning  money  to  the 
committee  shall  not  l>e  required  to  look  to  the 
application  thereof. 

"Ninth,  In  case  any  question  arises  as  to  the 
construction  of  the  agreement,  same  shall  be 
decided  by  the  written  instructions  of  three- 
fourths  in  value  of  the  bonds  represented  by 
the  subscribers.  The  committee  shall  not  be 
liable  for  any  errors  of  judgment.  The  death, 
resignation,  or  disability  of  any  member  of  the 
committee  shall  not  dissolve  it,  but  the  remain- 
ing members  shall  appoint  a  successor.  The 
agreement  shall  continue  in  force  until  the 
matters  therein  provided  for  shall  have  been 
carried  out.  The  trust  company  shall  give  a 
receipt  for  all  bonds  deposited  under  ^e  agree - 
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ment,  and  the  agreement  shall  be  for  the  bene- 
fit of  the  parties,  their  executors  and  assigns. 
The  death  of  a  subscriber  shall  not  revoke  the 
powers  of  the  committee,  nor  shall  such  powers 
be  revoked  during  the  existence  of  the  agree- 
ment. The  vote  of  a  majority  of  the  committee 
shall  control  its  action. 

"Tenth.  The  failure  of  any  subscriber  to  per- 
form any  part  of  his  undertaking  shall  not  re- 
lease any  other  subscriber. 

"Eleventh.  Upon  the  winding  up  of  the  mat- 
ters covered  by  the  agreement,  all  moneys, 
properties,  and  secarities  held  by  the  committee 
shall,  after  payment  of  all  expenses  and  liabili- 
tiea  incurred  by  the  committee,  be  divided  rat- 
ably among  th«  holders  of  the  depositary  re- 
ceipts. 

"Twelfth.  Since  certain  of  the  subscribers 
hold  bonds  in  pledge,  they  shall  be  entitled  to 
participate  on  the  understanding  that  they  shall 
later  on  perfect  their  title  to  the  bonds  held  by 
them. 

"This  bondholders'  agreement  was  signed  by 
the  holders  of  a  total  of  $589,750,  face  value 
out  of  the  total  of  $600,000  of  bonds  issued, 
and  each  signer  deposited  his  bonds  with  the 
Commonwe^th  Trust  Company  in  accordance 
with  the  agr«ement.  Amongst  such  signers  and 
depositors  were  T.  J.  Scott,  $20,000;  Hearne 
Timber  Company,  $9,600;  S.  H.  Wyss,  who 
later  assigned  his  rights  to  plaintiff,  Khhlmiller, 
$54,000;  Frank  Blake,  who  later  assigned  bis 
richts  to  plaintiff,  St.  Paul  Fire  &  Marine  In- 
surance Co.,  $56,500. 

"On  May  16,  1812,  a  written  agreement  was 
made  between  John  J.  Cmmnings  on  the  one 
part  and  the  other  members  of  the  bondhold- 
ere'  committee  on  the  other  part  to  the  effect 
that  the  parties  should  co-operate  in  causing  the 
Madison  county  circuit  court  to  authorize  the 
receiver  to  issue  receiver's  certificates  to  fiiiish 
the  road  to  Jerseyville  and  for  equipment,  and 
that  efforts  should  be  made  to  have  the  road 
sold  and  purchased  by  the  committee,  and  that 
thereupon  the  parties  to  the  agreement  should 
cause  a  new  railroad  corporation  to  be  formed, 
with  a  capital  stock  of  $500,000,  and  which 
should  issue  $600,000  in  bonds.  Thereupon  the 
bondholders'  committee  and  Cummings  filed  a 
petition  in  the  receivership  case,  asking  that 
the  receiver  be  authorised  to  issue  receiver's 
certLficates  for  the  purposes  aforesaid,  and  tha 
court  made  an  order,  granting  the  request 
and  ordering  that  the  certificates  should  be  a 
first  lien  upon  the  property  of  the  railroad  com- 
pany. From  this  .order  Grommet  &  Johnston, 
Gronunet  Bros.,  and  John  Scott  &  Sons,  the 
llen-daiming  contractors,  appealed,  and  the  ap- 
pellate court  affirmed  the  order  authorizing  the 
issue  of  the  receiver's  certificates,  but  reversed 
it  so  far  as  the  order  undertook  to  make  the 
receiver's  certificates  a  lien  prior  or  superior 
to  the  mechanics'  Uens  of  the  contractors.  The 
receiver's  certificates  were  issued  and  used  in 
completing  the  construction  of  the  road  to  Jer- 
seyville and  in  purchasing  certain  cars  and  oth- 
er equipment. 

"Under  date  of  February  20,  1914,  a  con- 
tract was  made  between  John  J.  Cummings  as 
party  of  the  firsfpart  and  the  remaining  mem- 
bers of  the  bondholders'  committee  as  a  com- 
mittee, which  recites  that  wnereas,  various 
agreements  had  been  made  between  the  parties; 
and  whereas,  negotiations  are  now  being  con- 
daded  whereby   those  agreements  are   to   be 


abrogated  and  adjustments  made  disposing  of 
the  various  interests  of  the  bondholders,  lien 
claimants  and  others  interested  in  the  property 
and  the  litigation:  Therefore  it  is  agreed  be- 
tween the  parties  as  follows: 

"(1),  The  prior  agreements  between  the  par- 
ties shall  be  deemed  abrogated  upon  the  taking 
effect  of  this  agreement.. 
"(2)  The  partiea  agree  to  co-operate  to  pro- 
cure an  order  of^ale  of  the  railroad  company's 
property  from  the  circuit  court  of  Madison 
county,  and  to  bid  in  the  property  at  such  price 
as  shall  be  agreed  upon. 

"(3)  The  bonds  deposited  for  the  use  of  the 
committee  shall  be  used  and  deposited  in  pay- 
ment of  the  purchase  price  of  the  property,  if 
bought  by  the  committee,  and,  if  deemed  ad- 
visable, the  receivers'  certificates  may  also  be 
used  for  that  purpose,  Cummings  agreeing  to 
procure  the  same  for  the  committee;  the  com- 
mitter to  issue  to  him  a  participation  certificate 
evidencing  the  amount  of  such  receiver's  cer- 
tificates. 

"(4)  The  committee  agrees  to  raise  suffi- 
cient money  by  pleading  U>e  securities  in  tuelr 
possession  to  pay  all  the  necessary  incidental 
expenses,  the  receiver's  salary,  and  any  cash 
that  may  be  necessary  to  be  expended  in  com- 
promising the  lien  claims. 

"(5)  Before  participation  certificates  shall 
be  issued  to  parties  whose  claims  are  compro- 
mised, such  parties  shall  agree  to  release  their 
pending  proceeds  and  discharge  the  company 
and  its  property  from  liability. 

"(6)  In  case  the  property.is  purchased  at  the 
contemplated  sale  by  the  committee,  a  corpora- 
tion shall  be  organized  by  the  parties  to  the 
agreement,  with  a  capital  stock  to  be  later  de- 
termined, and  with  authority  to  issue  $2,000,- 
000  of  first  mortgage  bonds  of  which  $450,000 
shall  be  issued  and  the  remainder  held  to  be 
used  for  extensions  and  betterments;  the  gen- 
eral form  of  the  mortgage  deed  to  be  satisfac- 
tory to  Cummings  and  the  committee,  as  well 
as  to  R  W.  Clarke  &  Ca  of  Philadelphia ;  the 
$450,000  of  bonds  to  be  delivered  to  the  com- 
mittee and  all  the  stock  to  Commings;  the 
reorganization  to  be  subject  to  the  orders  of 
the  Public  Utilities  Commission  of  Illinois. 

"(7)  In  case  any  question  arises  as  to  the 
relative  amount  of  stock  and  bond  issue,  the 
stock  issue  shall  be  reduced  instead  of  the  bond 
issue,  so  that  $450,000  of  bonds  may  be  issued. 

"(8)  Cummings  agrees  to  cause  said  $450,000 
of  bonds  to  be  guaranteed  by  the  East  St.  Louis 
&  Suburban  Railroad  Company  or  any  of  the 
associated  companies  controlled  by  E.  W. 
Clarke  &  Co. 

"(9)  It  is  understood  that  Cummings  repre- 
sents that  he  has  a  valid  agreement  with  E.  W. 
Clarke  &  Co.,  under  and  by  the  terms  of  which 
they  undertake  to  guarantee  at  least  $450,000, 
par  valne,  of  the  bonds  of  the  company  to  b« 
organized  as  herein  provided,  and  it  is  agreed 
that  the  only  liability  that  Cummings  assumes 
relating  to  the  procurement  of  the  guaranty  is 
his  obligation  to  enforce  at  his  own  expense 
the  agreement  wiUi  E.  W.  Clarke  &  Co.  and 
he  agrees  that  he  will  perform  the  several  pro- 
visions of  his  contract  with  those  parties,  and 
in  the  event  of  the  failure  of  Clarke  &  Co.  to 
fulfill  the  terms  of  their  agreement  and  guaran- 
tee the  bonds  the  committee  may  be  subrogated 
to  the  rights  of  Cummings  in  his  agreement 
with  Clarke  &  Co.     Cummings  represents  that 
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he  has  not,  sine*  the  execati«ii  of  hia  contract 
with  Clarke  &  Co.,  permitted  anything  to  be 
done  which  would  Impair  his  right  to  enforce 
that  contract,  and  agrees  that  if  there  are  any 
equities  to  that  effect  of  which  he  has  no  cog- 
nizance be  will  at  once  remove  or  satisfy  same 
80  that  the  contract  may  be  entorced. 

"(10)  It  is  agreed  that  all  bonds  which  shall 
be  issued  by  the  reorganized  company  shall  be 
held  by  the  committee  for  th0t>nrpo8e  of  con- 
serving the  rights  of  all  parties,  and  participa- 
tion certificates  shall  be  issued  by  the  commit- 
tee as  evidence  of  the  interest  of  the  respec- 
,  tive  parties,  and  the  committee  agrees  that 
'  there  shall  be  issued  to  Cummings,  to  evidence 
the  lien  of  the  receiver's  certificates  aggregat- 
ing $100,000,  and  which  were  purchased  by 
him,  a  participation  certificate,  entitling  him  to 
receive  $90,000  in  cash  from  the  committee 
within  five  years  from  the  date  hereof,  with 
interest  at  6  per  cent,  per  annum.  None  of  the 
bonds  of  the  reorganized  company  shall  be  dis- 
tributed or  sold  until  the  amonnt  for  which  the 
new  bonds  are  pledged  have  been  paid,  and  until 
the  said  sum  of  $90,000  is  paid  to  Cummings 
on  his  participation  certificate.  The  commit- 
tee agrees  to  try  to  sell  within  five  years  enough 
of  the  bonds  to  realize  said  sum  of  $90,000. 

"(11)  If  bonds  sufficient  in  number  are  not 
sold  to  realize  the  amonnt  due  Cummings  within 
five  years,  then  the  committee  shall  deliver  to 
him  bonds  which,  at  their  niarket  value  shall 
equal  $90,000,  and  in  case  of  a  difference  of 
opinion  as  to  tlie  market  value  of  the  bond 
same  shall  be  determined  by  arbitration. 

"(12)  In  case  ^ttlement  cannot  be  made 
with  the  lien  claimants,  and  others,  so  as  to 
permit  an  adjustment  of  those  claims  for  less 
than  $60,000,  this  agreement  shall  be  void. 

"(IS)  Cummings  agrees  to  accept  the  par- 
ticipation certificate  mentioned  in  clause  10  in 
exchange  for  the  receiver's  certificates,  and 
will  on  demand  secure  said  certificates  and  as- 
sign them  to  the  committee.  . 

"(14)  Cummings  pledges  certain  bonds  be- 
longing to  him  in  the  possession  of  the  commit- 
tee under  the  bondholders'  agreement  for  the 
faithful  performance  of  the  terms  and  condi- 
tions of  this  contract 

J  "Upon  the  execution  of  that  agreement  be- 
tween (Tummings  and  the  bondholders'  commit- 
tee the  latter  compromised  and  settled-  the 
lien  claims  of  the  contrartbrs.  The  agreement 
for  such  compromise  was  made  on  the  faith 
of  Cummings'  statement  that  the  new  bonds 
would  be  guaranteed  by  B.  W.  Clarke  &  Co., 
and  were  all  in  the  same  form,  and  the  follow- 
ing, with  Grommet  &  Johnston,  may  be  taken 
«s  a  sample: 

"  'In  consideration  of  the  bondholders*  com- 
mittee using  their  best  endeavors  to  effect  a 
settlement  of  all  matters  involved  in  the  re- 
ceivership of  the  Alton,  Jacksonville  &  Peoria 
Railway  Company,  and  in  order  ta  bring  about 
an  early  settlement  for  the  benefit  of  all  par- 
ties concerned,  we,  the  undersigned,  hereby 
agree  to  accept  in  full  settlement  of  all  claims, 
and  liens  which  we  have  against  the  Alton, 
Jacksonville  &  Peoria  Railway  Company,  and 
4ll  other  persons,  firms  and  corporations,  a  par- 
ticipation certificate,  to  be  issued  by  the  bond- 
holders' committee  (appointed  under  agreement 
Of  December  4,  1911),  which  shall  represent 
nine  thousand  dollars  ($9,000)  par  value  of  flv« 
per  cent,  bonds  of  a  new  railway  company  with 


an  authorized  issue  of  bonds  aggregating  two 
mflHon  dollars,  of  which  amount  fonr  hundred 
fifty  thousand  dollars  ($400,000)  are  to  be 
issued  at  the  time  of  making  the  new  mortgage. 
The  participation  certificate  shall  be  issued 
under  the  terms  and  conditions  set  forth  in  the 
agreement  between  John  J.  Cummings  and  the 
bondholders'  committee,  dated  February  20, 
1914. 

"  'It  is  understood  that  the  bondholders'  com- 
mittee have  secured  the  obligation  of  E.  W. 
Clarke  &  Co.  that  said  four  hundred  fifty  thou- 
sand dolUrs  ($4S0,000)  of  bonds,  principal  and 
interest  shall  be  guaranteed  by  the  East  St. 
Louis  &  Suburban  Railway,  or  any  of  the  as- 
sociated companies  controlled  by  El  W.  Clarke 
&  Co.  of  Philadelphia,  said  company  to  be  sat- 
isfactory to  the  bondholders'  committee  and 
John  J.  Cummings. 

'"We  further  agree  to  dismiss  all  our  suits 
now  pending  against  said  railway  company  and 
all  others,  and  pay  the  court  costs  incurred  by 
us  and  taxable  against  us  in  connection  with 
our  litigation,  not  including  any  attorneys'  or 
receivers'  fees  or  allowances;  we,  however,  to 
pay  our  own  attorneys'  fees.  And  we  hereby 
fully  completely  release  and  discharge  all  claims 
and  causes  of  action  which  we  have  against  the 
Alton,  Jacksonville  &  Peoria  Railway  Company 
or  the  bondholders  of  said  company  and  the 
properties  involved  in  said  receivership,  and  all 
liens  and  claims  of  every  kind  whatsoever 
against  said  parties  and  said  properties. 

"  'It  is  further  understood  and  agreed  that  we 
will  co-operate  with  your  bondholders'  com- 
mittee in  an  effort  to  procure  as  speedy  as 
possible  an  order  of  the  circuit  court  of  Madi- 
son county,  Illinois,  directing  the  sale  of  th« 
property  of  the  Alton,  Jacksonville  &  Peoria 
Railway  Company. 

"  'It  is  understood  that  the  partidpation  cer- 
tificates shall  be  issued  to  us  as  soon  as  the 
agreement  between  Mr.  John  J.  Cummings  and 
the  bondholders'  committee,  dated  February 
20,  1914,  goes  into  effect,  as  provided  in  said 
agreement  and  if  said  participation  certificates 
be  not  so  issued,  this  agreement  shall  be  noil 
and  void  and  all  rights  Under  same  canceled  and 
heM  of  no  effect.' 

"On  the  execution  of  these  agreement^  witlt 
the  lien  claimants  the  participation  certificates, 
in  accordance  with  the  terms  of  the  agreements, 
were  issued  to  them,  and  they  dismissed  their 
lien  proceedings. 

"When  these  agreements  had  been  all  made, 
Cummings  and  the  committee  took  such  steps 
in  the  receivership  case  as  resulted  in  a  aal* 
of  the  road  under  an  order  of  the  court,  and 
upon  such  sale  J.  O.  Van  Riper  of  the  commit- 
tee became  the  purchaser  of  the  road,  and  in 
payment  for  same  surrendered  and  canceled  all 
of  the  receiver's  certificates,  and  $689,750 
worth  of  the  bonds.  la  order  to  pay  the  al- 
lowances made  the  attorneys  and  the  receiver, 
the  comml.ssioner  and  other  incidental  expens- 
es attending  the  sale,  the  committee  borrowed 
from  the  American  Trust  Company  of  St. 
Louis  $50,000  and  by  reason  of  an  agreement  to 
pay  a  commission  of  $1,000,  as  well  as  7  per 
cent,  interest,  this  loan  was  usurious.  '  Later 
on,  the  committee,  requiring  other  funds,  bor- 
rowed an  additipnal  amonnt  of  $7,000  from  the 
trnst  company. 

"After  Van  Riper  had  bought  the  road,  Cum- 
mings and  the  committee  caused  a  new  corpora- 
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tion  to  be  organised  under  tbe  laws  of  HUooIb, 
known  aa  the  Alton  &  Jacksonville  Railroad 
Company,  and  to  this  company  Van  Riper 
transferred  the  property  purchased  by  him  at 
the  sale.  The  Erectors  of  this  new  company 
are  Van  Riper,  Edwards,  Fordyce  and  Caldwell, 
of  the  bondholders'  committee,  John  J.  Cum- 
mings,  John  L.  Butler,  and  Edward  P.  Keshner, 
Mr.  Van  Riper  being  president  The  capital 
stock  of  the  corporation  as  organized  was  orig- 
inally $1,000,  and  thereupon  an  application  was 
made  to  the  Pnblie  Utilitiea  Commission  of  H- 
liaois  for  leave  to  issue  bonds  and  stocks.  Sev- 
eral hearings  were  had  upon  this  application, 
and  several  orders  made,  but  the  whole  pro- 
ceeding culminated  in  a  final  order,  made  on 
December  2,  1915,  in  lieu  of  all  other  orders 
and  findings  of  the  commission.  That  order  re- 
cited the  sale  of  the  property  under  the  decree 
of  the  drcnit  court  of  Madison  county,  in  pnr- 
anance  of  the  reorganiEation  agreement,  and  it 
set  forth  a  finding  by  the  commission  that  the 
total  amount  of  the  bonds  and  stock  of  the  new 
company  should  not  exceed  $642,000,  and  au- 
thorized the  railroad  company  to  increase  its 
capital  stock  to  $142,000,  and  to  issue  $500, 
000  of  first  mortgage  bonds,  of  which  the  stock 
and  $450,000  of  the '  bonds  shonld  be  issued 
for  tiie  acquisition  of  the  Alton,  Jacksonville  & 
Peoria  Railway  Company  property,  and  the  re- 
maining $50,000  in  bonds  should  be  sold  at  not 
less  than  85  cents  on  the  dollar,  and  the  pro- 
ceeds used  aa  a  working  capital  for  the  com- 
pany and  for  improving  the  roadbed.  AH  of 
the  stock  permitted  by  this  order  was  issued 
and  delivered  to  the  directors,  who  delivered 
aame  to  the  American  Trust  Company,  and  all 
of  the  bonds  were  issued  and  delivered  to  the 
American  Trust  Company,  but  none  of  the 
bonds  were  guaranteed  by  E,  W.  Clarke  &  Co. 
or  by  any  of  the  companies  controlled  by  them, 
and  they  refused  to  make  such  guaranty. 

"Although  Cummings  in  his  agreement  with 
the  bondholders'  committee  contracted  on  the 
express  agreement  that  he  had  a  contract  with 
E.  W.  Clarke  &  Co.,  by  which  they  pledged 
thesMelves  to  guarantee  the  bonds,  and  al- 
though the  lien  claimants  gave  up  their  prior 
Uena  on  the  faith  of  that  statement  of  Cum- 
mings, yet  he  never  exhibited  the  alleged  con- 
tract to  the  committee,  and  as  a  matter  of 
fact  he  had  no  such  agreement  with  E.  W. 
Oaike  &  Co.  PlaintiCteare  informed  that  he 
was  interested  in  some  contract  of  somebody 
with  Clarke  &  Co.,  wherein  they,  under  certain 
conditions,  agreed  to  guarantee  such  bonds,  but 
they  daimed  that  those  conditions  were  never 
fnlfilled.  At  any  rate  Clarke  &  Co.  never  guar- 
anteed the  bonds,  and  all  idea  of  procuring  their 
guaranty  was  dropped  by  Commings  and  the 
committee. 

"Plaintiffs,  lien  claimants  and  holders  of  par- 
tidpa^bn  certificates  as  well  as  certain  of  the 
original  bondholders  of  the  old  Alton,  Jackson- 
ville &  Peoria  Railway  Company,  made  de- 
mand upon  Hie  American  Tru^t  Company  for 
the  distribution  of  the  bonds  and  stocks  of  the 
Alton  A  Jacksonville  Railroad  in  its  possession, 
offering  to  pay  their  pro  rata  share  of  any  valid 
indebtedness  for  which  they  were  pledged  to 
the  trust  company.  The  trust  company  refused 
to  do  this,  and  claimed  that  it  was  holding  the 
bonds  and  stocks  of  the  Alton  &  Jacksonville 
road,  first,  to  secure  an  indebtedness  due  itself 
of  $57,000;.  and,  secondly,  to  secure  an  indebt- 


Cammings 


edness  of  $90,000  due  to  John  J. 
for  his  receiver's  certificates. 

"The  prayer  of  the  petition  is  that  Cammings, 
by  reason  of  his  default  in  regard  to  t))e  pro- 
curing of  the  guaranty  of  the  bonds  by  Clarke 
&  Co.,  be  decreed  to  have  no  lien  or  claim 
against  the  bonds  and  stocka  of  the  Alton  & 
Jacksonville  Railroad  Company  prior  and  su- 
perior to  that  of  plaintiffs;  that  an  account  be 
taken  of  the  amount  of  such  bonds  and  'stocks 
in  the  possession  of  the  American  Trust  Com- 
pany which  plaintiffs  are  entitled  to '  receive, 
reqiecdvely,  aa  their  proportionate  part  there- 
of;  that  the  American  Trust  Company  be  de- 
creed to  deliver  to  plaintiffs  their  said  propor- 
tionate part  thereof  upon  the  payment  of  their 
respective  proportionate  part  of  any  valid  in- 
debtedness for  which  they  are  pledged,  and  for 
general  relief." 

The  demurrers  were  alike  in  form  and 
language,  and  that  of  one  of  them  reads : 

"Now  comes  the  American  Trust  Company, 
defendant  in  the  above-entitled  cause,  and  de- 
murs to  the  petition  filed  herein,  and  for 
grounds  for  demurrer  states: 

"First  That  sidd  petition  do4s  not  state  facts 
suffident  to  eoastltate  m,  eanae  vt  action  against 
this  defendant- 

"Second.  That  this  defuidant  is  not  a  neces- 
sary party  to  this  action. 

"Third.  That  this  court  has  no  Jurisdiction 
over  the  subject-matter  of  the  action  complain- 
ed of  in  the  petition. 

"Fourth,  litat  there  Is  no  equity  in  the  peti- 
tion." 

Aa  stated,  the  divergent  views  of  counsel  as 
to  thft  subwtanoe  and  effect  of  the  avermeata 
of  the  petitioa  can  be  best  noted  In  the  4^urse 
ot  the  opinioo.    This  outlines  the  case. 

[1]  I.  in  brief  of  reapondents  la  a  motion 
to  dlamias  the  appeal  Decause  appellant  has 
not  made  a  formal  assigoment  of  errors. 
This  point  is  not  well  taken.  The  brief  of  ap- 
pellant contains  several  distinctly  and  clear- 
ly made  points,  with  dted  authorities,  and 
this  has  always  been  held  sufficient,  althougli' 
there  might  not  be  a  formal  assignment  of 
errors.  The  only  formal  assignment  of  error, 
that  could  be  made  in  this  case  is  that  the 
court  erred  in  sustaining  the  several  demur- 
rers. The  case  is  one  on  the  record  proper ; 
and,  as  said  appellants  have,  under  their 
bead  of  points  and  authorities,  succinctly 
and  definitely  pointed  out  the«reasons  why 
the^  tUnk  the  court  erred  in  sustaining  the 
demurrers,  under  both  the  old  and  new  rules 
of  this  court,  wejiave  held  this  a  sulilcient 
compliance  with  "bur  rulea.  This  x>oiAt  is 
ruled  against  respondent 

[2]  II.  Going  to  appellant's  brief,  the  first 
and  really  a  pivotal  point,  in  their  view,  is 
that  the  American  Trust  Company  cannot 
hold  these  securities  against  these  plalntlfta 
(the  alleged  beneficial  owners  of  a  part  there- 
of) because  such  company  holds  them  as  a 
pledgee  under  an  usurious  contract.  They 
do  not  deny  that  the  American  Trust  Com- 
pany loaned  the  bondholders'  committee  the 
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money  claimed,  but  they  say  that  by  reasQp 
of  the  fact  that  the  American  Trust  Company 
charge^  7  per  cent,  on  the  loan,  and  an  ad- 
ditional $1,000  commission,  they  exceeded 
the  lawful  rate  of  8  per  cent,  and  the  con- 
tract was  nsurlous.  To  our  mind  there  are 
several  answers  to  this  contention.  First 
the  contract  for  the  loan  was  made  between 
the  bondholders'  committee  and  the  trust  com- 
pany. The  plaintiffs  were  not  parties  to  the 
contract  By  th^  agreement  they  had  ex- 
pressly excluded  themselves  from  making 
such  contracts,  and  had  provided  against  any 
personal  liability  thereon.  That  under  the 
contracts  this  committee  tiad  the  right  to 
borrow  money,  provided  they  only  used  the 
property  as  security,  there  is  no  question. 
That  they  did  borrow  the  money  there  Is  no 
question.  That  the  property  in  dispute  is 
being  held  as  security  for  this  money  there 
is  no  question.  That  these  plaintiffs  by  their 
agreement  refused  to  become  parties  to  this 
loan  agreement,  or  otherwise  become  parties 
to  the  loans  wtdcb  were  to  be  made,  stands 
out  In  bold  type,  on  the  face  of  the  petition. 
They  declined  to  be  parties  to  tills  or  any 
other  loan  to  the  committee'.  The  committee 
was  placed  in  charge  of  certain  securities, 
to  be  used  by  it,  but  with  the  express  under- 
standing and  agreement  that  these  plaintiffs 
and  others  interested  in  the  work  of  the  com- 
mittee would  not  negotiate  loans  or  be  re- 
sponsible personally  for  loans. 

So  that  the  first  question  arising  upon 
these  facts,  is  whether  or  not  these  plain- 
tiff a,re  in  position  to  raise  the  question  of 
usury.  The  loan  was  made  between  the  com- 
mittee and  the  trust  company.  Thestf  are  the 
parties  to  the  contract.  The  committee  was 
forbidden  to  make  plaintiffs  and  those  simi- 
larly situated  parties  to  such  a  contract  Un- 
der this  status  of  pleaded  facts,  can  plain- 
tiffs raise  the  question  of  usury?  We  tbiuk 
not    The  general  rule  is: 

"The  plea  of  usury  is  a  privilege  pereonal  to 
the  debtor  or  bis  privies  in  blood,  contract  or 
representation,  and  an  attaching  creditor  of 
tbe  mortgagor  is  a  privy  in  representation  with 
the  mortgagor,  and  hence  can  interpose  the  de- 
fense." Coleman  v.  Cole,  168  Mo.  253,  59  S. 
W.  106:  Marx  v.  Hart  166  Mo.  loc.  cit  624, 
66  S.  W.  260,^89  Am.  St  Rep.  715. 

• 

So  in  the  case  at  bar  these  plaintiffs  might 
be  in  position  to  challenge  this  contract  but 
for  the  fact  that  they,  in  effect  cut  off  their 
privity  by  the  bondholders'  agreement  by 
which  they  turned  over  the  securities  to  such 
committee  to  t>e  used  as  their  owii,  and  with 
the  express  reservation  that  they  should  not 
be  obligated  by  any  contract  made  for  a  loan. 
They  are  In  tlie  attitude  of  the  man  who 
stands  by  and  sees  a  third  party  sell  his 
horse  without  objection.  Their  mouths  are 
closed,  and  their  remedy  is  elsewhere,  if  any 
they  have.  They  turned  over  these  securities 
with  the  express  understanding  that  they 


would  be  pledged,  and  the  further  express 
understanding  that  they  must  not  be  made 
liable  in  any  contract  of  pledge.  This  con- 
tract of  pledge  is  one  solely  between  the 
bondholders'  committee  and  the  trust  com- 
pany, and  these  plaintiffs  are  in  no  position 
to  urge  usury.  They  cut  off  their  own  prlvV 
ty  to  the  contract  as  successfully  as  It 
'could  be  done,  by  the  bondholders'  agree- 
ment. By  Oiat  contract  the  matter  passed 
beyond  their  control  as  to  future  contracts. 
The  powers  of  the  committee  were  plenary. 

[3]  III.  There  is  another  reason  for  the 
failure  of  the  petition  In  this  case  as  to  the 
matter  of  Interest  The  allegations  are  that- 
the  American  Trust  Company  made  at  least 
two  loans  of  money  to  the  committee,  one  for 
150,000  and  another  for  $7,000.  The  usury 
Is  charged  as  to  the  first.  As  to  this  loan  the 
only  allegation  is  that  for  It  there'was  paid  a 
commission  of  $1,000  and  Interest  at  tbe  rate 
of  7  per  cent  Eight  per  cent,  is  the  allow- 
able interest.  Tbe  length  of  time  this  loan 
WAS  to  run  l»not  stated.  This  is  important 
in  the  charge  of  usury.  Mere  conclusions  of 
fact  should  not  suffice.  Had  the  time  the 
16an  was  to  run  been  stated  it  might  appear 
that  even  with  the  $l,0u0  commission,  the 
actual  rate  of  interest  would  not  exceed  the 
8  per  cent,  allowed  by  law.  The  facts  should 
have  been  pleaded,  and  not  mere  conclusions. 

[4]  IV.  No  charge  of  usury  is  made  as  to 
the  second  $7,000  loan.  Tids  is  clearly  a 
valid  lien  upon  all  the  property  sought  In 
this  action.  Under  the  bondholders'  agree- 
ment the  committee  was  autnonzed  to  make 
the  loan  'and  pledge  all  the  property.  Until 
this  debt  is  paid,  or  tendered,  the  plaintiffs 
biave  no  standing.  They  only  ojffer  to  pay 
their  pro  rata  share.  This  will  not  sufBoe. 
The  American  Trust  Company  has  a  valid 
lien  for  at  least  the  whole  of  this  $7,000,  as 
against  all  and  each  part  of  the  property,  and 
a  mere  offer  to  pay  a  small  pro  rata  part  of 
tbe  debt  is  not  sufficient  As  to  tills  $7,000 
tbe  American  Trust  Company  had  the  right 
to  hold  all  the  security  until  the  debt  was 
paid.  Plaintiffs  should  at  least  have  tender- 
ed the  payment  of  tills  full  sum.  This  they 
did  not  do. 

[S]  V.  Other  matters  pleaded  go  to  mere 
Irregular  conduct  upon  the  part  of  tbe  com- 
mittee, now  claimed  to  be  their  agents.  With 
these  the  American  Trust  Company  liad  no 
part  nor  parcel.  If  the  committee  violate 
their  duties.  If  they  were  the  agents  of  the 
plaintiSs,  and  if  plaintiffs  were  damaged 
or  injured  thereby,  there  is  no  aetion  in  equi- 
ty, unless  there  be  a  showing  of  Insolvency, 
so  as  to  avoid  a  perfect  remedy  at  law.  No 
such  showing  is  made  In  the  i)etition.  The 
demurrers  were  well  takoi,  and  the  Judgment 
nisi  Is  affirmed. 

All  concur,  excqjtt  WOODSON,  J.,  absent 
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McFARLAND  et  al.  v.  BISHOP  et  al, 
(No.  21 141.) 


(Sapreme  Court  of  Missouri,  Division  No.  1. 

April  10,  1920.    Motion  for  Rehearinf 

Denied  June  2,  1920.) 

1.  Appeal  and  error  ^=9|009(4)— Findings  not 
disturbed  in  equity  oases  aniess  dearly  against 
wolght  of  evideaoe. 

In  equity  cases,  the  Supreme  Court  will  not 
disturb  lower  court's  findings  of  facts  unless 
clearly  satisfied  tliey  are  against  the  veight  of 
tlie  evidence,  especially  where  there  is  a  vol- 
ume of  conflicting  testimony  by  oral  witnesses 
on  each  side  of  every  issue. 

2.  Trusts  «=348— That  one  trustee  shared  la 
eash  oommlsslon  with  another  trnstee  held 
■ot  to  iavalldate  deed  of  trust. 

That  one  trustee  shared  with  the  other  in 
a  cash  commission  in  addition  to  regular  com- 
mission provided  for  by  deed  of  trust,  pursuant 
to  letter  prepared  by  former  trustee  and  signed 
by  trustor  after  former  trustee  had  told  trustor 
that  latter  trustee  demanded  the  cash  commis- 
sion, did  not  impair  validity  of  deed  of  trust, 
even  though  trustor  did  not  read,  or  read  care- 
fully, such  letter,  where  former  trustee  did 
nothing  to  prevent  him  from  so  doing. 

3.  Evidence  <»=»27l(7),  317(4)— Trustor**  dee- 
laratioas  as  to  contents  of  deed  held  Inadmis- 
sible as  hearsay  and  self-serving. 

In  action  to  cancel  deed  of  trust  on  ground 
tliat  trustees  misled  trustor  as  to  contents 
thereof,  evidence  offered  by  plaintiffs  as  to 
tmstor's  dedaratioDs  to  witnesses  as  to  contents 
of  deed  of  trust  Jieid  inadmissible  to  show  that. 
trustor 'made  a  mistake,  or  did  not  know  con- 
tents  thereof,  being  hearsay  and  self-serving. 

4.  Fraudulent  oonveyasoes  ®=>i  10(6}— Deed  of 
trust  held  not  void  in  so  far  as  to  use  ef 
grantor's  chlld,ren. 

Father's  deed  of  trust  providing  for  monthly 
payment  by  trustees  of  specified  amount  to  liim 
daring  his  lifetime  and  thereafter  to  his  chil- 
dren, and  providing  for  payment  of  principal  to 
children  upon  their  readiing  specified  age,  was 
void,  under  Bev.  St.  1909,  |  2880,  making  con- 
veyances to  use  of  grantor  void  as  to  creditors 
and  purchasers,  as  to  father's  subsequent  pur- 
chasers or  creditors  who  could  reach  such  spec- 
ified amount  in  a  proper  proceeding,  but  was 
not  void  as  to  children's  remainder,  being  a 
valid  conveyance,  so  far  as  it  was  for  use  of  the 
children,  even  as  to  creditors  and  purchasers. 

5.  Fraudulent  coaveyances  «5>I72(2)  —  Deed 
•f  trust  to  grantor's  use  will  not  be  canceled 
la  action  for  grantor's  beneflt. 

Deed  of  trust  will  not  be  canceled  in  action 
therefor  brought  for  grantor's  benefit  under 
Bev.  St.  1909,  {  2880,  making  conveyance  to 
use  of  grantor  void  as  to  creditors  and  pur- 
chasers; such  statute  not  being  for  benefit  of 
grantor,  but  for  purchasers  and  creditors. 
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6.  Deeds   «=» 7— Parent  can   deed  ehlldren   m 

contingent  remainder. 
A  parent  can  by  deed  ^ve  his  children  a 
contingent    remainder;     such    conveyance    not 
t>eing  void  or  for  grantor's  use. 


7.  Remainders  ®=9 1— Contingent  remainder  ao 
"leterost  In  real  estate." 

A  contingent  remainder  is  an  "interest  in 
real  estate." 

[£d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
est] 

8.  Trusts  «=3l40(3)— Deed  of  trust  held  to 
create  vested  remainder  in  tmstor'a  children. 

Father's  deed  of  trust,  providing  for  month- 
ly payment  to  him  of  specified  amount  out  of 
income  or  principal  during  liis  lifetime  and 
thereafter  to  liis  children  born  or  to  be  i>orn, 
and  providing  for  payment  of  principal  to  chil- 
dren upon  their  reaching  specified  age,  created 
a  vested,  and  not  merely  a  contingent,  remain- 
der In  the  children,  notwithstanding  after-born 
children  were  to  share  in  remainder,  and  not- 
withstanding that  amount  annually  payable  to 
father  was  payable  out  of  principaL 

9.  Fraudulent  oonveyanoes$=9t72(l)— Deed  of 
trust  not  void  as  a  conveyance  to  grantor's 
use. 

Father's  deed  of  trust,  providing  for  month- 
ly payment  of  $500  to  him,  with  such  further 
sum  as  in  trustees'  discretion  became  neces- 
sary for  medical  and  other  extraordinary  ex- 
penses, with  remainder  over  to  children,  held 
not  void  as  a  conveyance  to  father's  use  on 
theory  that  entire  estate  might  be  appropriated 
for  such  extraordinary  expenses,  wbere  income 
was  $5,000  per  month,  since  if  the  contingency 
of  father  being  entitled  to  anything  for  medi- 
cal expenses,  etc.,  in  addition  to  regular  allow- 
ance to  the  detriment  of  creditors  or  purchas- 
ers ever  happened,  equity  would  determine  the 
amount  to  wliich  he  would  be  so  entitled,  and 
award  it  to  creditors  or  purchasers. 

10.  Eqalty  •=>65(2)— He  who  comes  Into  equi- 
ty must  come  with  clean  hands. 

Equity  will  not  cancel  deed  of  trust  on 
ground  that  by  fraud  or  mistake  certain  clauses 
had  been  omitted  therefrom,  when  purpose  of 
.omitted  clauses  had  been  to  enable  grantor, 
a  married  man,  to  carry  out  an  illegal  agree- 
ment with  a  married  woman,  whereby  they 
were  each  to  procure  divorces  and  marry  each 
other,  though  in  fact  grantor,  when  divorced, 
married  a  third  person,  since  he  who  comes  into 
equity  must  come  with  clean  hands. 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
T.  Jones,  Judge. 

Action  by  Bates  H.  McFarland  and  anoth- 
er, trustees  for  Henry  B.  Graham  and  Geor- 
gine  M.  (Jraham,  against  John  E.  Bishop  and 
another,  trustees  for  Henry  B.  Graliam,  Doro- 
thy M.  Graham,  Marjorie  P.  Graham,  and 
Henry  B.  Graham,  HI,  and  others.  Judg- 
ment for  defendants  and  plaintiffs  appeal. 
Affirmed. 


a».j.roT  other  cases  see  same  toplo  and  KET-NOUBBR  tn  all  Key-Numbered  Disesta  and  nidazes 
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Koemer,  Pahey  ft  Young  and  Jourdan,  Ras- 
sleur  &  Pler.ee,  all  of  St.  Louis,  for  appellants. 

WUfley,  Mclntj're,  Nardin  &  Nelson,  of  St. 
Louis,  for  respondents  Bishop  and  American 
Trust  Co. 

T.  J.  Bowe,  of  St.  Louis,  guardian  ad  litem 
of  Infant  respondents  Marjorie  P.  Orabam 
and  Henry  B.  Graham,  III. 

SMALL,  0.  I.  On  May  24,  1918*  Henry  B. 
Graham  of  that  dty,  then  about  41  years  of 
age,  signed  and  delivered  an  agreement  dated 
May  23,  1916,  which  Is  sought  to  be  set  aside 
by  this  proceeding.  By  said  agreement  Gra^ 
ham  conveyed  to  fbe  defendants  J<4m  R 
Bishop,  his  attorney,  and  the  American  Trust 
Company,  as  joint  trustees,  all  of  his  estate, 
consisting  of  both  real  and  personal  property, 
all  located  In  St.  Louis.  The  real  estate  was 
Incumbered  and  the  equities  were  of  the  esti- 
mated value  of  $87,200.  The  personal  prop- 
erty, consisting  mostly  of  stoclis  and  bonds, 
was  of  the  value  of  about  $513,351.81.  The 
yearly  gross  Income  from  the  personal  estate 
was  about  $32,420.  Nt>t  Including  the  deeds 
of  trust  on  the  real  estate,  the  amount  of  his 
Indebtedness  was  $168,000,  and  the  total  year- 
ly fixed  charges.  Including  Interest,  amounted 
to  $23,246.22.  In  addition,  he  owed  sundry 
current  bills,  amounting  to  $2,772.  The  larger 
part  of  this  Indebtedness  was  held  by  W.  K. 
Blxby,  all  of  which  was  secured  by  stodt  In 
the  Graham  Paper  Company,  a  very  prospei^ 
ons  concern,  the  common  stock  of  which  was 
Hien  paying  27  per  cent  annual  dividends. 
Afterwards,  such  dividends  were  greatly  In- 
creased, so  that  from  the  time  the  deed  of 
trust  was  made,  until  the  trial,  a  period  of 
less  than  2  years,  the  aggregate  dividends  on 
such  common  stock,  of  which  the  trustees 
held  700  shares,  was  $220  on  each  share.  His 
net  income  at  the  time  the  first  deed  of  trust 
was  made,  over  Interest  and  other  charges, 
was  about  $9,000  per  annum,  and  at  the  time 
the  petition  was  filed  it  alleges  the  gross  in- 
come from  the  estate  was  $5,000  per  month. 

The  deed  of  trust  by  which  the  property 
was  conveyed  to  the  defendants  Bishop  and 
the  American  Trust  Company,  as  trustees, 
after  reciting  that  it  was  made  "to  make  pro- 
vision for  the  party  of  the  first  part  and  his 
children,  Dorothy,  Marjorie,  and  Henry  B., 
Ill,  and  any  child  or  children  that  may  here- 
after be  born  to  the  party  of  the  first  part," 
and  with  the  power  and  obligation  on  the  part 
of  the  trustees  to  hold,  sell,  manage,  invest, 
and  reinvest  said  property,'  and  to  that  end  to 
undertake  to  provide  for  the  payment  of  the 
then  existing  debts  and  obligations  of  the 
said  Graham,  and  of  all  liens  anS  Incum- 
brances upon  said  property  from  either  sale 
or  by  pledging  said  property,  provided  that 
"from  the  property  hereby  conveyed  to  said 
trustees,  or  from  the  income  or  proceeds  of 
sale  of  said  property,  or  from  any  property 
or  proceeds  thereof,  acquired  by  tbe  trustees. 


under  the  provisions  and  powers  hereof,  the 
said  trustees  shall  pay  or  provide  for  the 
payment  of  the  fixed  charges,"  etc.  And  also 
by  paragraph  4  It  was  provided  that — 

"From  said  estate,  or  from  the  income  or 
proceeds  thereof,  said  tniatees  shall  daring  tb« 
lifetime  of  the  party  of  the  first  part  (said  Gra- 
ham), and  the  continuance  of  tiiis  trust,  pay 
to  the  party  of  the  first  part,  the  sum  of  $500.- 
00  per  month  •  ♦  •  and  in  addition  thereto, 
such  further  sums,  as  in  the  sole  discretion  of 
the  said  trustees,  may  be  necessary  and  proper 
to  provide  for  medical  and  hospital  care  and 
treatment,  and  such  extraordinary  care  and 
expenses  as  may  arise  from  bodily  injury,  sick- 
ness or  ill  health  of  the  party  of  the  first  part." 

Then  follows  a  provision  that  after  all  the 
debts  of  said  Graham  have  been  paid,  togeth- 
er with  all  expenses  and  Indebtedness  in- 
curred by  the  trustees,  the  said  Graham  shall 
receive  "all  of  the  Income  from  said  estate." 
It  was  also  th&a  provided  as  follows  in  said 
agreement: 

"The  trust  hereby  created  shall  be  a  contin- 
uing one,  and  the  trust  estate  shall  be  held  in- 
tact subject  to  the  payments  hereinabove  pro- 
vided, during  the  life  of  the  party  of  the  first 
part,  and  after  his  death,  the  same  shall  be 
held  for  his  children  in  equal  parts,  and  as  they 
severally  arrive  at  the  age  of  twenty-five  (25) 
years  the  proportionate  part  of  the  estate  then 
held  by  the  trustees  hereunder  shall  be  paid 
to  said  ■  children,  except  that  no  child  shall  re- 
ceive bis  or  her  proportionate  part  of  said  es- 
tate until  one  year  after  the  death  of  the  par- 
ty of  the  first  part.  And  providing  further 
that  the  trustees  are  authorized  after  the  death 
of  the  party  of  the  first  part  from  said  estate 
to  pay  to  or  on  behalf  of  each  of  said  children 
such  amount  as  in  the  judgment  of  said  trus- 
tees may  be  necessary  and  proper  for  the  sup- 
port, maintenance,  education  and  comforts  of 
said  children." 

At  the  time  said  agreement  was  executed 
and  delivered,  the  trust  company  agreed  to 
and  did  advance  some  $15,000  or  $16,000  to 
pay  off  pressing  debts  secured  thereby,  and  at 
the  time  of  the  trial,  bad  paid  off  about  one- 
half  of  the  total  Indebtedness,  leaving  about 
one-half  thereof  unpaid,  and  bad  also,  in  the 
meantime,  paid  the  said  Graham  $500  per 
month. 

On  March  12,  1917,  Graham  and  his  then 
wife  made  another  deed  of  trust,  revoking  the 
deed  of  trust  of  May  23,  1916,  made  to  the 
defendants  Bishop  and  American  Trust  Com- 
pany, and  conveying  to  the  plaintiffs  McFar- 
land  and  Janls,  as  trustees,  all  of  his  prop- 
erty, real  and  personal,  including  that  In  pos- 
session of  the  defendants,  and  autborlElng 
them  to  take  possession  thereof,  and,  If  nec- 
essary, to  resort  to  the  courts  for  that  pur- 
pose. Plaintiffs  thereupon,  on  March  14, 
1917,  demanded  of  said  defendants,  trustees, 
the  possession  of  all  the  property  conveyed  to 
tltera,  and  tiieo  in  tbelr  Jianda,  wltb  which  de< 


Digitized  by 


Uoogle 


ilo.)  itcFARLAK 

(t» 
inand  they  refused  to  comply.  Thereupon,  on 
March  17,  1917,  this  salt  was  brought 

The  deed  of  trust  executed  to  the  plaintiffs 
on  March  12,  1917,  after  conveying  all  said 
property,  provided  that  the  much  larger  part 
thereof  In  value  should  be  held  by  said  trus- 
tees for  the  Joint  use  and  benefit  of  the  said 
Henry  B.  Graham  and  Georglne  Graham,  his 
wife,  and  to  the  survivor  of  them,  and  also 
contained  the  following  clause: 

"In  case  of  the  death  or  divorcement  of  my 
wife,  prior  to  my  decease)  said  estate  shall  vest 
automatically  in  said  trustees  and  be  there- 
after held  and  administered  by  them  as  part  of 
my  general  estate,  under  paragraph  second 
hereof,  subject  to  the  order,  as  to  alimony,  of 
the  court  granting  such  divorce  and  said  joint 
estate  may  be  changed  or  revoked  at  any  time 
prior  to  such  death  or  divorcement  by  joint  ac- 
tion of  myself  and  my  wife,  Geprgine  praham." 

The.  balance  of  the  property,  not  included 
in  the  joint  estate  in  case  he  died  before  his 
wife,  was  to  be  held  in  trust  and  paid  to  his 
children  then  living  and  afterwards  born  in 
practically  the  same  manner  as  iu  the  deed  of 
trust  of  May  23,  1916.  As  to  this  part  of  the 
trust  estate,  a  power  of  revocation  was  vest- 
ed in  Graham  alone.  There  was  also  a  simi- 
lar provision  for  the  payment  of  all  existing 
creditors  by.  the  trustees,  and  lUie  powers  of 
management,  control,  sale,  investment,  and 
reinvestment,  as  In  the  conveyance  of  May 
23,  1916.  Also  a  provision  for  a  payment  of 
$1,000  per  month  to  said  Graham,  until  all 
debts  were  paid,  and  then  the  whole  Income 
from  the  joint  estate  was  to  be  paid  to  his 
wife  and  himself  jointly,  and  the  Income 
on  the  balance  of  his  estate  to  himself.  The 
Instrument  further  provided  that  in  conslder- 
ati(m  of  the  creation  of  the  joint  estate  in  the 
wife  and  the  husband,  the  wife  relinquished 
all  her  rights  of  dower  to  her  husband  in 
said  estate.  It  was  signed  by  Graham  and  his 
wife,  Georglne  Graham. 

The  petition,  after  setting  up  the  execution 
of  these  two  deeds  of  trust,  charged  that  the 
deed  of  trust  of  May  23, 1916,  made  to  the  de- 
foidants  Bishop  and  American  Trust  Com-, 
pany,  as  trustees,  was  void  under  section 
2880,  R.  S.  1909,  which  provides  that  all  con- 
veyances for  the  use  of  the  grantor  shall  be 
void  as  to  existing  creditors  and  subsequent 
creditors  and  purchasers.  The  petition  fur- 
ther alleged  that  the  plaintiffs,  as  trustees, 
were  purchasers,  In  that  they  were  trustees 
for  the  wife,  and  also  represented  the  cred- 
itors of  said  Graham.  That  it  was  also  void 
because  it  was  procured  by  the  fraud  of  the 
defendant  Bishop,  in  inducing  said  Grahiim 
by  fal^  representations  as  to  its  contents  to 
execute  it.  Also,  because  it  was  procured  by 
accident  and  mistake,  in  that  the  said  Gra- 
ham, at  the  time  he  executed  it,  supposed  that 
it  coutained  a  clause  authorizing  him  to  re- 
voke it  and  Changs  it,  and  for  the  re<nim  of  his 
property  to  him,  when  his  debts  were  paid. 
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I'That  it  was  also  void  because  said  Graham 
was  Intoxicated  at  the  time  he  executed  it, 
and  was  mentally  incapacitated  on  account  of 
his  indulgence  in  strong  drink,  and  by  reason 
of  worry  over  his  daughter's  illness,  his  own 
bad  health,  and  the  trouble  with  bis  then- 
wife. 

The  prayer  of  the  petition  Is  that  the  agree- 
ment of  May  23,  1916,  be  canceled,  and  an 
order  be  made,  compelling  defendants  Bishop 
and  the  American  Trust  Company,  trustees,  to 
deliver  possession  of  the  estate  to  the  plain- 
tiffs. The  answer  of  the  defendants  put  the 
allegations  of  the  petition  in  issue. 

It  apx)eared  from  the  evidence  that  said 
Graham,  at  the  time  the  suit  was  commenced, 
had  been  married  four  times.  His  first  wife 
had  died,  leaving  two  children,  Dorothy  and 
Marjorie.  In  1912  his  second  wife  was  di- 
vorced ;  she  had  one  child,  Henry  B.  Graham, 
III.  He  afterwards  married  a  third  time, 
and  in  February,  1916,  his  third  wife  left  him, 
and  went  to  New  York  City,  where  she  lived 
in  adultery  with  another  man.  By  her  Gra- 
ham had  no  children. 

In  March,  1916,  he  became  engaged  to 
marry  Mrs.  Snowden,  who  was  then  living 
with  her  husband  in  St.  IJouis,  as  soon  as  he 
should  be  divorced  from  his  wife  and  she 
from  her  husband.  Both  of  them  employed 
the  same  lawyer  in  St.  Louis  to  bring  their 
divorce  suits  for  them.  Graham's  divorce 
suit  was  brought  in  the  county  of  St.  Louis, 
his  wife  coming  on  from  New  York  City  and 
being  served  with  process  in  that  county. 
She  failed  to  appear  at  the  trial.  A  divorce 
was  granted  to  him  on  the  3d  of  June,  1916. 
The  wife  received  $2,500  in  money,  for  which 
she  released  her  rights  in  his  homestead,  and 
made  no  defense  to  his  suit.  Mrs.  Snowden 
brought  her  suit  in  the  city  of  St  Louis,  and 
her  divorce  was  granted  on  the  30th  day  of 
^une,  1916.  On  the  1st  of  July,  Graham 
eloped  with  Mrs.  Snowden's  sister.  They 
went  to  Decatur,  Hi.  They  tarried  there  a 
day  or  so,  and  then  went  to  Indianapolis, 
where  they  remained  a  few  days.  They  then 
proceeded  to  Pearl  Beach,  Mich.,  where 
Graham  had  a  summer  home,  and  the  next 
day  they  were  married.  They  returned  to 
St.  Louis  about  the  2eth  of  July,  In  order 
that  Graham  might  attend  a  meeting  of  the 
Graham  Paper  Company,  in  which  he  was  a 
director.  Mrs.  Snowden  then  sued  him  for 
breach  of  promise  for  $100,000  which  he 
compromised  for  $4,000. 

The  evidence  showed  that  Graham  was  a 
hard  drinker,  but  it  was  conflicting  as  to 
whether  or  not  it  incapacitated  him  from 
business.  Much  testimony  was  Introduced 
pro  and  con  on  this  issue.  The  same  Is  true 
as  to  whether  or  not  he  was  drunk  at  the  time 
he  executed  the  Instrument  of  May  23,  1916. 

There  was  evidence  on  the  part  of  the  plain- 
tiffs tending  -to  support- the  allegations  of  the 
petition  that  Graham  supposed  that  said  in-  t 
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Btniment  of  Maj  23, 1916,  contained  a  clause 
trlTing  him  the  right  to  revoke  it,  and  pro- 
viding that  his  property  should  be  returned 
to  him,  when  his  debts  were  j)aid,  for  the 
reason,  among  other  things,  that  he  was  en- 
. gaged  to  marry  $Irs.  Snowden,  when  he 
should  be  divorced  from  his  then  wife,  and 
Mrs.  Snowden  should  be  divorced  from  her 
husband,  and  he  desired  to  make  a  provision 
for  her  of  greater  value  than  he  would  be 
able  to  do  from  the  $500  per  month  and  the 
income  of  his  property,  after  his  debts  were 
paid,  reserved  to  him  by  said  agreement  On 
the  other  band,  there  was  evidence  to  show 
that  while  Graham  wanted  tills  reservation 
in  said  deed  of  trust,  he  was  notified  a  day 
or  so  before  It  was  executed  by  defendant 
Bishop  that  the  trust  company  would  not  con- 
sent to  any  such  reservation,  and  would  not 
net  as  trustee  except  on  condition  that  the 
said  deed  of  trust  was  irrevocable;  that  Mr. 
Bishop  fully  explained  the  deed  of  trust,  as 
it  was  made,  to  Graham  before  he  executed 
it,  and  that  he  fully  understood  its  contents, 
and  was  sober  and  in  his  right  mind  when  he 
executed  and  delivered  it 

Likewise,  on  all  other  is.sues  in  the  case, 
there  was  much  evidence,  and  it  was  cohflict- 
Ing.  The  evidence  was  all  practically  oral, 
and  delivered  in  open  court  before  the  Judge 
below,  who  decided  all  the  issues  of  fact  in 
favor  of  the  defendants,  and  rendered  Judg- 
ment against  the  plaintiffs  and  for  the  de- 
fendants. After  unsuccessfully  moving  for  a 
new  trial,  the  plaintiffs  app'ealed  to  this  court. 

In  the  view  we  take  of  this  case,  it  is  not 
necessary  for  us  to  set  out  the  proceedings  at 
the  trial,  or  refer  to  the  very  voluminous  tes- 
timony to  any  greater  extent  than  we  have 
done,  or  shall  do  in  the  course  of  this  opin- 
ion. 

[1]  II.  The  record  is  very  voluminous.  It 
would  be  wholly  impracticable  to  attempt  to 
set  out  even  the  substance  of  the  evidence  of 
the  various  witnesses.  The  testimony  was 
practically  all  oral.  It  was  beard  by  the 
learned  chancellor  below,  who  had  a  better 
opportunity  to  observe  the  witnesses  and 
Judge  of  the  weight  of  their  testimony  than  we 
have  from  the  cold  type  of  the  record.  He 
found  all  the  issues  of  fact  for  the  respond- 
ents and  against  the  appellants.  Even  had 
we  some  doubt  as  to  the  correctness  of  his 
conclusion  on  the  facts,  we  should  not  be  in- 
clined to  disturb  bis  rulings,  because  our  rule 
in  equity  cases  is  to  defer  somewhat  to  the 
findings  of  the  lower  court  as  to  the  facts, 
and  not  to  disturb  such  findings  unless  we  are 
clearly  satisfied  that  they  are  against  the 
weight  of  the  evidence.  This  rule  Is  especial- 
ly applicable  when  there  is  such  volume  of 
conflicting  testimony  by  oral  witnesses  on 
each  side  of  every  issue  as  is  the  case  here. 
But  in  this  case  the  evidence  has  not  awaken- 
ed any  doubt  in  our  minds  as  to  the  sound- 
ness of  the  conclusion  on  the  facts  of  the 


learned  chancellor  below.  On  tbe  other  hand, 
we  entirely  agree  with  him  that  the  weight  of 
the  evidence  is  clearly  in  favor  of  the  re- 
spondents on  the  issues  in  the  case.  That 
there  was  no  fraud  or  misrepresentation 
practiced  by  any  one  to  induce  Graham  to 
execute  the  instrument  of  May  23, 1016,  men- 
tioned in  the  petition;  that  he  was  a  bard 
drinker,  but  was  not  drunk  when  be  executed 
said  Instrument;  that  be  was  not  incapaci- 
tated by  drink  or  otherwise  so  that  he  did 
not  understand  it;  and  that  he  was  fully 
informed  as  to  its  contents  and  made  no  mis- 
take, when  he  signed  and  delivered  it  We 
are  also  satisfied  that  it  was  a  wise,  timely, 
and  provident  disposition  for  him  to  make  of 
his  property,  under  all  the  drcnmstances  of 
the  case.  His  affairs,  owing  to  his  dissipated 
habits,  were  drifting  towards  bankruptcy, 
and  he  wisely  determined  to  turn  his  proper- 
ty over  to  competent  and  responsible  trustees 
to  manage  and  control  it  and  hold  it,  so  that 
he  could  not  further  waste  or  dissipate  it  and 
thereby  his  existing  creditors  would  l>e  paid 
and  he  would  be  assured  a  sufficient  support 
for  life,  and  tbe  children  of  bis  blood  and 
tK>ne  would  receive  the  corpus  of  his  estate  at 
his  death.  We  find  that  be,  himself,  first 
thought  of  and  suggested  a  trusteeship,  as 
admitted  by  appellants.  This  shows  that 
while,  in  his  dissipated  condition,  he  did  not 
think  be  was  competent  to  successfully  han- 
dle his  affairs,  In  which  we  agree  with  him, 
he  was  competent  enough  to  know  that  fact 
and  to  understand  and  appreciate  it,  and  sen- 
sible and  sound-minded  enough  to  conclude 
to  put  his  affairs  in  competent*  hands.  The 
agreement  Itself  is  strong  evidence  that  be 
was  In  his  right  mind.  It  is  true  that  at 
first  he  desired  to  have  a  power  of  revocation 
in  the  trust  deed,  but  when  he  found  he  could 
not  obtain  a  satisfactory  trustee  without 
maldng  the  trust  irrevocable,  he  concluded, 
and  we  think  wisely  under  the  circumstances 
surrounding  him,  to  make  the  trust  irrevoca- 
ble. In  any  event  we  find  he  did  so  with  full 
knowledge  and  appreciation  of  the  fact  and 
we  see  no  reason  in  the  proofs  to  set  aside 
hla  action  or  that  of  the  lower  court  in  refus- 
ing his  demand  in  that  behalf. 

[2]  III.  But  independent  of  all  other  con- 
siderations, it  is  said  by  appellants  that  the 
evidence  shows  that  defendant  Bishop  mis- 
led Graham,  as  to  his  receiving  one-third  of 
the  13,000  cash  commission  paid  by  Graham 
to  the  trustees,  in  addition  to  the  regular  com- 
mission provided  for  in  tbe  deed  of  trust. 
The  evidence  shows  that  Bishop  told  Graham 
that  the  American  Trust  Company  wanted  a 
cash  commission  of  $3,000,  besides  tbe  regu- 
lar commission,  and  did  not  inform  him  that 
he  (Bishop)  was  to  get  any  part  of  it  The 
regular  commission  was  to  l)e  6  per  cent,  of 
which  Bishop  was  to  receive  2  per  cent  and 
the  trust  company  S  per  cent    Itils  was  pro- 


Digitized  by 


Uoogle 


MOl) 


MoFARLAND  v.  BISHOP 
(«2  8.W.) 


147 


Tided  for  In  the  deed  of  trust.  Both  were 
trustees.  It  is  not  claimed  that  Bishop  told 
Graham  that  he  was  not  to  receive  any  part 
of  the  $3,000  cash  commission,  but  that  he 
told  him  (Graham)  that  the  trust  company 
wanted  the  $3,000  extra  commission.  This 
was  true.  Bishop  did  not  ask  for  it  It  was 
the  trust  company  which  demanded  it.  But, 
as  there  were  two  trustees,  and  the  commis- 
sion provided  for  in  the  deed  of  trust  was  to 
be  divided  between  them,  Graliam  was,  at 
least,  put  upon  inquiry  by  Bisliop  as  to 
whether  he  would  receive  a  part  of  the  $3,- 
000  commission,  when  he  told  Graham  that 
the  trust  company  demanded  such  commis- 
slon.  The  presumption  was  natural,  It  seems 
to  us,  that  this  commission  would  also  be  di- 
vided bctvreen  the  trustees.  Furthermore, 
Bishop  prepared  and  Graham  signed  the  fol- 
lowing letter,  directed  to  t)otb  the  trust  com- 
pany and  himself,  with  reference  thereto: 

"St.  Louis,  Missouri  American  Trost  Co., 
and  John  E.  Bisliop.  St.  Louis,  Mo. — Gentle- 
men: In  view  of  the  proposed  contract  cou- 
templated  to  be  entered  into  between  you  •and 
myself  for  the  purpose  of  handlmg  my  property 
and  disposing  of  it  in  accordance  with  that 
contract,  and,  as  an  indncement  and  additional 
compensation  for  bandling  the  matter,  I  hereby 
antboriM  yon  to  pay  to  yonraelTes  the  sum  of 
three  thousand  doUari  ($3,000.00)  in  addition 
to  the  compensation  provided  for  in  said  con- 
tract, the  same  to  be  paid  out  of  the  property 
transferred  to  yon  by  said  contract. 

"Yours  truly,  H.  B.  Graham." 

It  may  be  that  Otaham  did  not  read,  or 
read  carefully.  Oils  letter,  but  Bishop  did 
nothing  to  prevent  him  from  so  doing,  and  it 
shows  he  intended  to  do  nothing  to  mislead 
him.  We  hold,  there  was  nothing  Improper 
in  the  conduct  of  Mr.  Bishop  in  this  regard, 
and  that  the  deed  of  trust  assailed  Is  in  no 
way'lmpaired  thereby. 

(>]  IV.  It  is  also  asserted  that  the  lower 
court  erroneously  excluded  ceetain  declara- 
tions alleged  to  have  been  made  by  Graham 
to  third  parties,  in  the  absence  of  defendants, 
before  and  after  the  deed  of  trust  to  them 
was  executed  and  delivered,  as  to  the  con- 
tents Ot  said  Instrument;  that  he  told  said 
parties  be  had  made,  or  was  going  to  make, 
an  Instrument  wliicb  placed  his  prooeity  In 
the  hands  of  trustees  until  his  debts  were 
paid  and  the  property  was  returned  to  him. 
Tbe  evidence  was  offered  on  the  theory  tliat 
it  tended  to  show  tbat  Graham  made  a  mis- 
take or  did  not  know  the  contents  of  the  in- 
strmnent  he  made.  It  was  therefore  to  prove 
the  tmth  of  the  plalntifls'  assertions.  The 
court  rejected  this  testimony,  as  hearsay  and 
aeU-sening.  We  know  of  no  authority  hold- 
ing that  a  party  can  make  declarations  to 
third  parties  in  bis  oim  favor,  and  tbea  have 
sncb  parties  testify  to  such  dedaratlona  to 
sustain  tbe  troth  of  his  allegations  in  tbe 
cue;    nte  role  la  elementary  tbat  such  deo- 


laratlous  are  inadmissible.  Gibson  v.  Gibson, 
24  Mo.  227 ;  Bush  v.  Bush.  87  Mo.  485 ;  Ham- 
mond v.  Beeson,  102  Mo.  201,  20  S.  W.  474; 
Teckenbreck  v.  McLaughlin,  200  Mo.  loc.  clt. 
546-549.  108  S.  W.  46;  Weber  v.  Strobel,  236' 
Mo.  loc.  clt.  663.  139  S.W.  ISa 

V.  But,  It  Is  claimed  that  section  2g80,  R. 
S.  1909,  makes  the  trust  deed  to  defendants 
null  and  void.   That  section  Is  as  follows: 

"Every  deed  of  gift  and  conveyance  of  goods 
and  chattels,  in  trust,  to  tbe  use  of  tbe  person 
so  making  such  deed  of  gift  or  conveyance,  is 
declared  to  be  void  as  against  creditors,  exist- 
ing and  subsequent,  and  purchasers." 

[4]  It  may  be  admitted  that  this  section 
makes  the  conveyance,  so  far  as  it  Is  to 
the  use  of  Graham,  null  aqd  void  as  to  cred- 
itors and  purchasers.  But  the  statute  does 
not  hiake  it  null  and  void,  even  as  to  credi- 
tors and  purchasers,  so  far  as  it  Is  for  the 
use  and  benefit  of  Graham's  children.  This 
deed  provided  for  the  payment  of  his  then  ex- 
isting debts,  and  there  is  nothing  in  the  stat- 
ute preventing  Graham  from  giving  or  con- 
veying the  remainder  of  his  property  to  his 
children  or  others  as  against  subsequent  cred- 
itors and  purchasers. 

1 5]  BMrthermore,  this  statute  uoes  not  pro- 
vide that  a  conveyance  to  one's  own  use  shall 
be  void  as  to  him,  but  only  void  as  to  purchas- 
ers and  creditors.  This  proceeding  is  more' 
for  the  benefit  of  Graham  than  for  either 
creditors  or  his  wife,  even  conceding  ^e  is 
a  purchaser.  The  plaintlflTs  are  not  pundias- 
ers  nor  creditors,  but  simply  agents  or  trus- 
tees. This  case  Is  therefore  not  bottomed  up- 
on the  statnte  relied  on,  because  said  statute 
is  not  for  the  benefit  of  the  party  making  the 
conveyance.  Sauter  v.  Leverldge,  103  Mo. 
loc.  clt  top  page  624, 16  S.  W.  981. 

[I,  7]  VI.  We  bold  said  deed  of  trust  to  de- 
fendants Is  valid  as  to  the  defendant  trustees 
and  Graham's  children.  It  Is  said  tbe  re- 
mainder to  Graham's  children  Is  a  contingent 
remainder,  void  and  Ineffectual,  and  that  the 
conveyance  to  them  was,  in  effect,  but  for  the 
use  and  benefit  of  Graham.  We  know  of  no 
reason  why  a  man  cannot  by  deed  give  a  con- 
tingent .remainder  In  bis  property  to  his 
children,  or  why  such  conveyance  should  be 
deemed  void  or  for  tbe  grantor's  use.  A  con- 
tingent remainder  Is  an  Interest  In  real  es- 
tate. Godman  V.' Simmons,  llo  Mo.  123,  20  ii. 
W.  972;  Sikemeler  v.  Galvin,  124  Mo.  367, 
27  S.  W.  eSL 

[8]  But,  it  Is  plain  enough  tbat  the  remain- 
der to  Graham's  children  created  by  the  deed 
of  trust  assailed  is  a  vested  remainder.  The 
children  to  whom  the  remainder  is  given  were 
living  and  are  named,  and  the  fact  that  the 
remainder  opens  to  let  in  aXter-born  children 
does  not  make  it  a  contingent  remainder.  All 
tbe  children,  not  simply  those -living  at  his 
death,  are  to  take  upon  Graham's  death, 
which  la  sure  to  occur.    The  vesting  of  the  ti- 
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Ue  is  not  postponed  after  Graham's  death, 
imtll  tbej  reach  the  age  of  2S  rears,  tnit  only 
Qte  enjoyment  of  the  possession  of  tlie  prop- 
erty is  thus  postponed.  This  does  not  make 
the  remainder  contingent,  or  in  any  manner 
militate  against  its  diaracter  as  a  vested  re- 
mainder. Barlcboefer  r.  Barkhoefer,  2(M  S. 
W.  loc'dt  910  (IMvislon  1,  this  court);  Wad- 
dell  T.  Wadden,  99  Ma  loc  dL  545,  12  8.  W. 
349, 17  Am.  St.  Rep.  575 ;  Thomas  y.  Tlwmas, 
149  Mo.  loc.  dt  433,  51  S.  W.  Ill,  73  Am.  SL 
Rep.  405 ;  Doemer  t.  Doemer,  1«1  Mo.  406, 
61  S.  W.  801;  Carter  t.  long.  181  Mo.  loc.  dt. 
709,  81  S.  W.  162 ;  Wame  v.  Sorge,  258  Ma 
162, 167  S.  W.  967;  Eckle  ▼.  Ryland,  256  Mo. 
424,  165  S.  W.  lOaS;  Boxton  t.  Kroeger,  2W 
Mo.  loc.  cit  261,  U7  S.  W.  1147;  Beady  t. 
HoUman,  251  Mo.  632.  158  8.  W.  19. 

It  is  also  urged  that  the  remainder  is  con- 
tingent in  the  children  and  void  because  Gra- 
liam's  $500  per  mcmtb  Is  payable  out  of  the 
principal,  as  well  as  the  income,  and  there- 
fore might  absorb  tlie  wliole  estate.  In  effect, 
this  monthly  diarge  is  but  an  incumbrance 
on  the  property,  and  simply  makes  the  re- 
mainder subject  tliereto.  It  does  not  change 
the  nature  of  the  title  of  the  lemaindermen 
any  more  tban  an  incumbrance  on  a  fee  sim- 
ple would  change  the  fee-simple  title.  Both 
remain  unchanged,  except  tbey  are  subject  to 
the  incumbrance.  Xbey  are  in  no  way  made 
void  thereby. 
^  But,  we  hold  that  the  remainder  to  Gra- 
ham's children,  whether  vested  or  contingent, 
was  a  valid  conveyance  for  the  benetlt  of  said 
children,  and  not  for  Graham's  use.  It  is  im- 
material, therefore,  so  far  as  this  case  is  con- 
cerned, whetlier  said  remainder  was  vested  or 
contingent. 

VII.  The  deed  of  trust,  bdng  valid  as  to 
the  provision  for  the  children,  may,  no  doubt, 
be  avoided  by  subsequent  purchasers  or  sub- 
sequent creditors  of  Graham,  in  so  far,  and 
so  far  only,  as  It  is  for  Graham's  use.  In  a 
proper  proceeding,  subsequent  creditors  or 
purchasers  might  therefore  reach  and  appro- 
priate the  monthly  sum  of  $500  and  the  in- 
come reserved  to  Graham.   Authorities,  infra. 

[1]  VIII.  But,  it  is  said  by  learned  counsel 
that  it  Is  possible  that  the  vidssitudes  of  for- 
tune might  so  reduce  the  income  and  value  of 
the  property,  or  might  so  afflict  Graham  per- 
sonally, that  the  trustees,  in  the  exercise  of 
thdr  honest  discretion,  might  appropriate,  or 
be  compelled  to  appropriate,  the  entire  estate 
to  the  payment  of  doctor  bills  and  extraordi- 
nary expenses  for  the  care  of  Graiiam,  on  ac- 
count of  personal  injury  or  sickness;  that 
even  if  the  creditors  or  purchasers  might 
secure  his  monthly  stipend,  they  could  not 
reach  that  part  of  the  fund  necessary  to  be 
reserved  for  Graham's  benefit,  in  case  of  In- 
Jury  or  slclcness,  because  that  amount  is  un- 
certain. The  law  is  a  practical  sdence. 
There  is  no  allegation  in  the  petition,  and  no 


[proof  that  It  wfll  ever  be  necessary  for  tlie 
j  trustees,  in  dieir  Iionest  discretion,  to  ad- 
vance more  tlian  $500  per  montli,  or  tlian 
aU  the  income  after  Graiiam's  debts  are  paid, 
to  pay  his  doctor  bills.  Ilie  petition  alleges 
tliat  the  income  was  $5,000  per  month  when 
the  suit  was  brought  At  tliis  rate,  the  debts 
win  aU  soon  t>e  paid,  if  they  hare  not  already 
tieen  paid,  wImu  Graham  is  entitled  to  the  en- 
tire Income.  The  doctor  biXls  are  only  paya- 
ble when  necessaiy,  and  tl>e  amount  so  paya- 
ble is  in  the  sole  discretion  of  the  trustees. 
It  is  not  presumable  that  they  would  deter- 
mine to  pay  such  bills,  or  any  part  diereof.  If 
Graham  wasted  his  Income  in  riotous  living, 
so  that  he  would  not  have  enon^  left  to  pay 
doctor  bills.  The  contingaicy  of  Graham  ev- 
er receiving  or  being  entitled  to  anything  for 
doctor  biUs,  in  addition  to  his  regular  allow- 
ance provided  for  by  the  deed  of  trust,  to  the 
detriment  of  crediting  or  purchasers,  is  a 
meet  remote  possibility,  and  will  not,  in  a 
court  of  equity,  be  presumed,  against  the  alle- 
gations of  tlie  petition  and  the  evidence  in 
the  case,  to  destroy  an  estate  created  in  good 
fai&  for  the  boiefit  of  his  children.  But,  if 
this  contingency  should  ever  happen.  It  is  not 
beyond  the  power  of  a  court  of  equity  to  de- 
termine the  amonnt  Graham  would  l>e  enti- 
tled to  for  such  doctor  bills  and  extraordina- 
ry expenses  on  account  of  sli^neBB  or  person- 
ai  injury,  or  require  the  trustees  to  do  so,  and 
award  it  to  such  creditors  or  purchasers  in- 
stead of  to  Graham.  We  must  rule  this  con- 
tenti<»i  also  against  tlie  appellants. 

IX  But,  it  is  strenuously  argued  that  the 
case  of  Jamison  v.  Mississippi  Valley  Trust 
Co.,  207  8.  W.  788,  dedded  by  Division  Na  2 
of  this  court,  is  decisively  in  favor  of  the 
claim  of  learned  coonsd  for  appellants  tliat 
under  section  2880,  R.  8.  1909,  the  deed  of 
trust  of  May  23,  1016,  to  defendant  trustees, 
is  void.  We  are  not  of  that  opinion.  Tliat 
was  a  proceeding  by  judgment  creditors,  and 
could  have  no  application  here  for  that  rea- 
son alone,  as  we  have  already  indicated.  In 
that  case,  there  was  no  provision  for  the  se- 
curity of  creditors,  as  in  the  case  at  liar.  But 
the  grantor  conveyed  his  property  to  trus- 
tees :  .  Flrat,  for  the  benefit  of  the  grantor  for 
5  years,  and  if  he  died  during  that  time,  and 
in  the  absence  of  a  will,  to  his  heirs  at  law. 
under  the  laws  of  Missouri ;  second,  the  trus- 
tees were  to  pay  to  the  grantor  the  net  in- 
come, as  he  might  demand ;  tliird  and  fourtli. 
the  trustees  were  authorised  to  sell  and  man- 
age the  property  in  their  discretion ;  fifth, 
the  trustees  were  not  to  pay  the  grantor  more 
than  the  income,  "except  that  in  case  of  ex- 
tremity of  the  beneficiaries,  or  If  by  ntlsfor- 
tune  or  unavoidable  accident  the  value  of  the 
trust  estate  shall  become  greatly  diminish- 
ed and  imperious  necessity  affecting  the  then 
benefidary  •  •  *  should,  in  the  Judg- 
ment of  the  trustees,  render  it  proper  to  use 
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additional  amounts  out  of  the  trust  estate 
•  •  •  as  to  what  Is  such  extremity  or  im- 
perious necessity  and  what  amount  of  the 
principal  la  necessary  to  be  used,  the  trus- 
tees shall  exercise  their  best  discretion,  and 
their  decision  shall  be  absolute";  sixth/  the 
grantor  was  prohibited  from  anticlpatlug  the 
/income  payable  to  himself,  and  prohibited 
from  selling  or  Incumbering  it,  and  both  prin- 
cipal and  Income  were  declared  not  subject 
to  his  debts  or  liabilities. 

The  court  held  the  conveyance  to  the  trus- 
tees was  wholly  for  the  use  of  the  grantor, 
and  was  therefore  void  as  to  the  plaintiffs, 
under  said  section  2880  of  the  statutes. 
"White,  C,  delivering  the  opinion  of  the  court, 
said  (207  S.  W.  790) : 

"It  was  not  shown  that  Bell  [the  grantor] 
had  any  children,  or  that  there  was  any  one 
answering  the  description  of  'bis  heirs'  in  case 
be  should  die.  This  contingent  estate,  if  it 
may  be  so  construed,  depends  upon  several  con- 
tingeneies:  The  contingency  that  he  die  with- 
in 5  years;  the  contingency  that  he  leave  no 
will;  and  the  contingency  that  he  have  heirs 
capable  of  taking.  In  case  of  his  death  without 
a  will,  the  property  would  go  to  his  heirs  pre- 
cisely as  if  no  trust  had  been  created;  that  is, 
the  trust  would  terminate  at  the  end  of  5  years, 
or  sooner  in  the  case  of  his  death.  He  retained 
control  of  the  contingency  by  which  the  title 
might  vest 'by  purchase  in  his  heirs:  The  re- 
straining barrier  set  to  prevent  assault  upon 
the  corpus  of  the  estate  contained  an  el<i8tic 


of  the  creditors  were  not  considered.  Even  in 
that  case  it  was  said  that  one  of  the  reasons  for 
setting  aside  a  voluntary  settlement  of  this 
character  was  when  it  appeared  that  the  design 
of  the  deed  was  to  give  the  settlor  full  enjoy- 
ment of  his  property  for  life,  with  power  of 
testamentary  disposition,  and  at  the  sam« 
time  protect  it  from  his  creditors.  This  is  ex- 
actly what  the  learned  court  below  held  the 
present  deed  to  be,  and  we  concur  in  that  con- 
clusion." 

When,  however,  as  in  the  case  at  bar,  con- 
veyances have  been  made  without  power  of 
revocation,  and  reserving  a  life  estate  to  the 
grantor,  with  remainder  over,  the  convey- 
ances have  nnlfonnly  been  held  valid,  ex- 
cept as  to  the  income  or  part  reserved  to  the 
grantor,  which  is  held  subject  to  the  rights  of 
creditors  and  purchasers.  Brown  v.  McGill, 
87  Md.  lei,  89  Aa  613,  30  L.  R.  A.  806,  07 
Am.  St.  Rep.  804;  Bank  v.  Wlndram,  133 
Mass.  175 ;  Scbenck  v.  Barnes,  156  N.  T.  310, 
50  N.  E.  067,  41  L.  R.  A.  395;  Low  v.  Carter, 
21  N.  H.  433 ;  De  Hierapolis  v.  Lawrence  (C. 
C.)  116  Fed.  761 ;  SkNin  ▼.  Blrdsall,  58  Hun, 
317,  11  N.  Y.  Supp,  814;  Jones  v.  CUfton,  101 
U.  8.  226,  25  li.  Ed.  906 ;  CurtU  t.  Leavitt, 
15  N.  Y.  9, 

X.  But  there  Is  -another  reason  which 
would  lead  to  eii  affirmance  of  this  Judgment. 
The  principal  complaint  in  the  petition  is  that 
a  clause  in  the  agreement  of  May  23,  1016, 
making    defendants    Bishop    and    American 


panel  euphemistically  designated  as  'imperious    Trust   C!ompany  trustees,   reserving  to  said 


necessity,'  which  had  already  yielded  unde ^ 
pressure  so  as  to  permit  the  escape  of  some- 
thing near  10  per  cent,  of  the  amount  in  the 
trustee's  hands." 

The  cases  cited  by  the  court  from  other 
states,  including  also  McUvaine  v.  Smith,  42 
Mo.  45,  were  all  cases  where  the  intent  was 
awarent  that  the  transfer  was  Intended  to 
be  and  was  wholly  for  the  grantor's  use,  and 
not,  as  in  the  case  before  us,  for  Itis  use  for 
life  with  a  clear  vested  remainder  In  his  chil- 
dren. 

Nolan  V.  Nolan,  218  Pa.  loc.  dt.  140,  67  Atl. 
62,  12  Lw  R.  A.  (N.  S.)  369,  cited  by  the  court 
was  like  the  case  before  Commissioner  White, 
and  the  court  in  that  case  clearly  distinguish- 
es it  from  cases  like  the  one  we  have  to  pass 
upon,  by  saying  (218  Pa.  141,  67  Atl.  54,  12 
L.  R.  A.  [N.  S.]  374): 

"What  has  been  said  does  not  in  any  way  dis- 
turb the  rule  in  Potter  v.  Fidelity  Ins.  Trust 
&  S.  D^  Co.,  190  Pa.  360,  49  Atl.  85,  wherein 
it  was  held  that,  where  a  voluntary,  active  trust 
by  express  tcrais  is  made  irrevocable,  and  there 
has  been  no  failure  of  the  purpose  of  the  trust, 
and  it  is  not  shown  that  the  deed  was  procured 
by  fraud  or  imposition,  or  executed  nnder  a 
misapprehension  of  the  facts  or  the  law,  the 
trust  cannot  be  revoked  at  the  instance  of  the 
settlor,  but  will  be  enforced  in  favor  of  the 
beneficiaries.  That  was  a  controversy  between 
the  settlor  and  the  beneficiaries,  and  the  rights 


Ucnry  B.  Graham  the  right  of  revoking  said 
trust  and  terminating  it  upon  the  payment  of 
his  debts  and  the  restoring  bis  property  to 
him,  was  omitted  thrpugh  the  Incompetency, 
mistake,  or  accident  of  Graham,  or  fraud  of 
the  defendant  Bishop,  who  drew  up  said 
agreement,  as  the  attorney  of  said  Graham. 
The  evidence  shows  that  If  said  Graham  de- 
sired any  such  clause  of  revocation  in  said 
agreement  of  May  23,  1916,  or  a  clause  re- 
storing said  property  to  him.  It  was  princi- 
pally for  the  purpose  of  enabling  him  to  pro- 
vide more  abundantly  than  he  otherwise 
could  for  Mrs.  Snowden  as  his  future  wife. 
Mrs.  Snowdmi  then  was  a  married  woman, 
living  with  her  husband  In  St.  Louis.  Gra- 
ham had  for  some  time  visited  her  almost 
dally,  and  was  engaged  to  marry  her  when 
he  should  be  divorced  from  his  wife,  who  was 
then  living  in  adultery  with  another  man  in 
New  York  City,  and  Mrs.  Snowden  should  be 
divorced  from  her  husband,  with  whom  she 
was  then  living  In  the  house  where  Graham 
visited  her.  In  fact,  the  appellants  claim  in 
their  brief  that  such  was  the  purpose  of  said 
Graham  in  desiring  to  have  the  revocation 
and  return  clause  inserted  In  the  deed  of 
trust  now  assailed.  Appellants'  learned  coun- 
sel say  In  their  brief; 

"Despite  the  numerous  sharp  conflicts,  cer- 
tain facts  stand  ont  clearly  in  the  record.    Mr. 


Digitized  by 


Google 


150 


222  SOUTHWESTERN  REPOBTBH 


(Mo. 


Graham  was  intending  to  get  a  divorce  and  to 
marry  Mrs.  Snewden.  He  was  heavily  in  debt, 
and  had  the  idea  that  the  very  existence  of  his 
estate  was  threatened  by  a  pending  foreclosure 
of  collateral  then  in  the  hands  of  W.  K.  Bizby. 
It  was  clearly  his  intention  to  dispose  of  bis 
property  so  that  his  wife  would  not  be  able  to 
assert  a  claim  against  it,  and  that  the  collateral 
in  Bixby's  hands  shofuld  be  protected,  and  to 
have  the  conveyance  in  such  shape  that  he  could 
modify  it  to  provide  for  Mrs.  Snowden  as  soon 
as  he  was  married  to  her.  This  was  )u»  general 
purpose." 

110]  We  are  asked,  therefore,  to  exert  the 
powers  of  a  court  of  equity  to  set  aside  an 
agreement  whlcb  said  Graham  made,  because 
by  fraud  and  mistake  It  omitted  certain 
clauses  which  he  desired  Inserted  to  enable 
btm  to  carry  out  an  illegal  agreement  with 
Mrs.  Snowden  to  marry  and  provide  for  lier 
whea  both  he  and  she  were  divorced.  It  Is 
true  that  he  deserted  Mrs.  Snowden  and  elop- 
ed with  and  married  her  sister,  as  soon  as  be 
and  Mrs.  Snowden  were  divorced,  and  seeks 
now  to  have  said  deed  of  trust  to  defendants 
set  aside,,  not  for  Mrs.  Snowden's  benefit,  but 
tor  her  sister's.  But  the  clauses  be  desired 
to  have  inserted  In,  but  which  were  omitted 
from  said  agreement,  being  designed  to  carry 
out  a  wholly  unlawful  contract,  he  could  not 
have  been  heard  to  complain  of  their  omis- 
sion at  the  time  the  agreement  was  made,  and 
the  fact  that  they  would  be  used  for  a  lawful 
purpose  now  (U  sucii  were  the  fact),  had  they 


been  so  inserted,  would  not  purge  the  plain- 
tiffs' case  of  its  original  vice  and  immorality. 
He  who  comes  Into  a  court  of  equity  for  re- 
lief must  come  with  clean  bands.  Gilmore  v. 
Thomas,  252  Mo.  i47,  158  S.  W.  577 ;  Cream- 
er V.  Blvert,  2U  Mo.  4S5,  113  S,  W.  1118; 
StillweU  V.  Bell,  248  Ma  61,  154  S.  W.  85. 

XI.  Complaint  is  also  made  of  the  allow- 
ance of  118,000  as  compensation  to  defend- 
ants' attorneys  for  their  services  in  the  cir- 
cuit court  trying  this  cause.  There  was  evi- 
dence taken  by  the  learned  court  belQw, 
which  we  have  examined,  as  to  the  value  of 
such  services.  It  abundantly  supported  the 
allowance.  The  deed  of  trust  to  defendants 
authorized  the  charge  of  necessary  counsel 
fees  to  the  trust  estate.  The  lower  court,  who 
not  only  heard  the  evidence  as  to  the  value  of 
such  services,  but  by  optical  and  long-oop- 
tinued  oral  demonstration  knew  what  such 
services  were,  made  such  allowance  as  a  rea- 
sonable charge  for  such  services.  W.^  shall 
not  disturb  it 

Tile  Judgment  of  the  lower  court,  betas 
without  error,  Is  in  all  things  affirmed. 

BROWN  and  RAGLAND,  CO.,  concur. 

PER  CURIAM.  Tbe  foiegolng  opinion  by 
SMAXIi,  C  is  adopted  as  the  opinion  of  tlie 
court. 

All  the  Judges  concur,  except  WOODSON, 
^.,  absent. 
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BUERGER  V.  WELLS.    (No.  2623.) 
(Sapreme  Conrt  of  Texas.    Ifay  19,  1920.) 

1.  Garnishment  $=> I— Statute  must  be  strictly 
followed. 

Gamighment  is  merely  a  species  of  attach- 
ment, beioK  a  summary  proceeding,  and  the 
statute  gOTeming  it  should  be  followed  with 
strictness. 

2.  Garnishment  «=>9,  8&— Affidavit  In  salt 
against  two  defendants  must  allege  neither 
lias  property  within  state. 

Under  the  statute  plaintiff  in  a  suit  for 
debt  against  more  than  one  defendant,  as  a 
suit  against  maker  and  indorser  of  notes,  can- 
not call  a  stranger  into  court  on  writ  of  gar- 
nishment of  a  fund  as  the  maker's,  subjecting 
such  stranger  to  inconvenience  of  proceed- 
ing and  possible  hazard,  if  either  defendant  has 
property  within  the  state  subject  to  execution 
from  which  the  demand  may  be  made;  it  being 
requisite  that  affidavit  state  "defendants"  (not 
merely  defendant)  have  no  property  within 
state. 

Error  to  Court  of  (^vil  Appeals  of  Sereiitb 
Supreme  Judicial  District. 

ActlMi  by  H.  C.  Wells  against  Fred  Buerg- 
er and  another,  in  which  writ  of  garnishment 
Issued  against  an  Insurance  company.  From 
an  order  dismissing  the  writ,  plaintiff  ap- 
pealed to  the  Court  of  Civil  Appeals,  which 
reversed  and  remanded  (157  S.  W.  2S9),  and 
the  named  defendant  brings  error.  Judg- 
vaent  of  the  Court  of  Civil  Appeals  reversed, 
and  Judgment  of  the  district  court  afibmed. 

J.  I>.  Lackey,  of  Burkbamett,  for  plaintiff 
In  error. 

B.  H.  Templeton,  of  Wellington,  and  0.  L. 
Black,  <a  Austin,  for  defendant  in  error. 

PHIIXJPS,  C.  J.  The  suit  was  one  by 
H.  C.  Wells  against  Fred  Buerger  as  maker, 
and  Mrs.  Martha  Mooney  as  endorser,  of 
certain  notes.  A  garnishment  was  sued  out 
against  an  insurance  company  to  reach  a 
fund  in  its  bands  due  Buerger.  The  aflSdavit 
for  the  garnishment  only  stated  that  Buerger 
did  not  have  property  in  his  possession  with- 
in the  State,  subject  to  execution,  sufficient 
to  satisfy  the  plaintiff's  debt,  omitting  to 
negative  such  ownership  of  property  by  the 
other  defendant.  The  honorable  Court  of 
Civil  Appeals  for  the  Seventh  District  hel4 
that  the  motion  to  quash  the  affidavit  was 
Improperly  sustained  bf  the  trial  court.  We 
granted  tiie  writ  of  error  because  of  the 
probable  c<»ifllct  l>etween  this  holding  and 
tbat  of  the  Court  of  Civil  Appeals  for  the 
Siztli  District  in  Smith  v.  City  National 
Bank,  140  S.  W.  1145. 

(1, 2]  The  plain  effect  of  the  statute  is  that 
a  plaintiff  in  a  suit  for  debt  against  more 
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than  one  defendant,  cannot  call  strangers 
into  court  on  a  writ  of  garnishment,  subject- 
ing them  to  the  InconTenience  of  the  pro- 
ceeding and  possible  hazard,  if  either  of  the 
defendants  has  property  within  the  State 
subject  to  execution  from  which  he  may 
make  bis  debt.  Garnishment  is  but  a  species 
of  attachment.  It  Is  a  summary-  proceed- 
ing. The  statutes  governing  it  should  be  fol- 
lowed with  strictness.  The  statute  requires 
that  the  affidavit  state  that  "the  defendant" 
has  not,  within  the  affiant's  Icnowledge,  prop- 
erty, etc.  Where  there  are  two  defendants, 
or  more,  in  the  suit,  this  clearly  means  the 
affidavit  shall  state  that  "the  defendants" 
have  not  such  property.  Garnishment  is 
not  intended  as  a  remedy  for  one  able  to 
make  his  debt  of  the  property  of  one  of  bis 
debtors  in  the  suit,  whether  such  debtor  be 
primarily  liable  or  not.  The  question  Is 
ruled  by  Willis  v.  Lyman,  22  Tex.  268. 

The  Judgment  of  the  Court  of  C!lvll  Ap- 
peals is  reversed  and  the  Judgment  of  the 
District  Court  affirmed. 


KANAMAN  v.  HUBBARD  et  aL     (No.  2669.) 
(Supreme   Conrt  of  Texas.     May   19,   1920.) 

1.  Attachment  «=>I75— Levy  creates  a  lien,  but 
there  Is  no  satisfaction  of  plaintiff's  debt 
until  property  Is  sold. 

Dnder  Rev.  St  1911,  arts.  257,  268,  the  ef- 
fect of  a  levy  of  attachment  is  to  create  a  lien 
upon  the  property,  but  there  is  no  satisfaction 
of  the  plaintiff's  debt  until  the  property  is  sold 
under  the  judgment  foreclosing  the  lien. 

2.  Attachment  <s=9 1 86— Plaintiff  not  llaUo  for 
injuries  to  attached  property  caused,  by  neg- 
ligence or  misconduct  of  sheriff. 

As  under  Rev.  St  1911,  arts.  252,  255,  256, 
the  sheriff's  possession  of  property  attached 
at  the  instance  of  the  plaintiff  is  no  more  sub- 
ject to  control  of  the  plaintiff  as  to  the  manner 
in  which  he  keeps  the  same  than  to  direction 
of  defendant,  and  at  levy  of  a  writ  of  attach- 
ment does  not  satisfy  the  debt,  plaintiff  is  not 
responsible  to  defendant  for  injury  to  the  at- 
tained party  due  to  misconduct  or  negligence  of 
the  sheriff;  but  the  sheriffs  wrong  is  an  injury 
to  both  parties  to  whom  the  sheriff  and  the 
sureties  on  his  bond  may  be  caused  to  respond. 

3.  Sales  ®=338(9)— Slight  loss  will  be  sufficient 
to  justify  resoisslon  of  purchase  Induoad  by 
fraud. 

Slight  loss  is  sufficient  to  justify  a  court  of 
equity  in  rescinding  a  contract  of  purchase  and 
sale  where  the  purchase  was  induced  by  the 
seller's  fraud. 

4.  Sales  4=952(7)— Finding  that  buyer,  who 
was  Induced  by  deceit  to  purchase,  was  !■• 
lured,  held  warranted. 

In  a  suit  by  the  buyer  to  rescind  a  contract 
for  purchase  of  an  automobile,  finding  that  the 


>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlgesUi  and  Indexes 
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buyer  was  injared  Jield  wairanted  in  view  of 
the  fact  that  deceit  was  necessary  to  effect  the 
sale  of  the  machine,  and  that  the  seller  resisted 
the  refund  of  the  pnrchas«  muiey  on  tender  to 
him  of  the  car. 

Error  to  Conrt  of  Cirll  Appeals  of  Flftb 
Snpreme  Jadicial  District. 

Action  by  W.  McK.  Hubbard  and  others 
against  W.  I.  Kanaman.  Judgment  for  plain- 
tiffs was  affirmed  in  part  and  reversed  and 
remanded  tn  part  by  the  Court  of  CItU  Ap- 
peals (160  S.  W.  3(M),  and  defendant  brings 
error.  Judgment  of  Court  of  Civil  Appeals 
affirmed. 

Robt  B.  Allen  and  A.  B.  Flanary,  both  of 
Dallas,  for  plaintiff  in  error. 

K.  B.  Craig,  of  Dallas,  for  defendants  in 
error. 

GREENTVOOD,  J.  The  writ  of  error  was 
granted  because  of  the  conflict  between  the 
decision  of  the  Galveston  Court  of  Civil  Ap- 
peals In  the  case  of  Taylor  v.  Felder,  23  S. 
W.  48.3,  with  the  decision  herein  of  the  Dal- 
las Court  of  Civil  Appeals. 

In  the  former  case  it  was  held  to  be  the 
duty  of  a  plaintiff,  causing  a  distress  war- 
rant to  be  levied  on  personal  property,  to  see 
that  the  property  seized  was  properly  treated 
by  the  oflicer  and  applied  to  the  discharge  of 
the  debt  sued  on,  and  that  hence  the  defend- 
ant whose  property  was  seized  could  have  his 
debt  to  the  plaintiff  credited  with  any  loss 
incurred  through  the  default  or  negligence 
of  the  officer  in  the  execution  of  the  distress 
warrant. 

In  this  case  it  was  decided  that  the  plain- 
tiffs in  attachment  were  not  liable  to  the  de- 
fendant for  damages  to  an  automobile  of  the 
defendant,  occasioned  by  the  wrongful  acts 
of  the  sheriff,  while  he  held  the  automobile 
under  the  attachment  160  8.  W.  307.  The 
holding  herein  was  in  accordance  with  the 
conclusion  of  the  Galveston  Court  of  Civil  Ap- 
peals in  a  later  case  than  Taylor  v.  Felder, 
to  the  effect  tliat  where  a  horse  died,  while 
in  the  possession  of  a  sheriff  under  a  writ  of 
attacliment,  not  wrongfully  issued,  as  the 
result  of  negligence  on  the  part  of  the  sher- 
iff, there  was  no  liability  on  the  part  of  the 
plaintiff  in  attachment  to  the  defendant  In 
attachment  McFaddln  v.  Sims,  43  Tex.  Civ. 
App.  598,  97  S.  W.  337. 

The  liability  of  an  attaching  plaintiff  for  a 
sherilTs  tort  to  property  held  under  attach- 
ment, rightfully  issued,  must  rest  on  the  as- 
sumption either  that  the  sheriff  in  proceed- 
ing under  the  writ  acts  as  the  agent  or  serv- 
ant of  the  plaintiff  or  that  the  levy  operates 
as  a  satisfaction  of  the  plalntifTs  debt  to  the 
extent  of  the  value  of  the  seized  property. 


(1, 2]  Onr  statutes  negative  dther  assump- 
tion. The  sheriff  derives  his  power  to  seize 
and  hold  the  attached  property,  not  from  the 
plaintiff  nor  from  the  defendant,  but  from 
the  statutes,  which  declare  the  will  of  the 
state.  The  sheriff  is  no  more  snbject  to  di- 
rection or  control  from  the  plaintiff  than 
from  the  defoidant  as  to  the  manner  in  which 
he  keeps  personal  property,  under  levy  of  a 
writ  of  attachment,  until  final  Judgment  Ar- 
ticles 252,  255,  256,  R.  S.  The  effect  of  the 
levy  is  to  create  a  lien  on  the  attached  prop- 
erty, but  there  is  no  satisfaction  of  the  plain- 
tiff's debt  until  the  property  is  sold  under  the 
Judgment 'foredosing  the  lien.  Articles  257, 
268,  R.  S.;    Cravens  v.  Wilatm,  48  Tex.  339. 

This  case  discloses  a  tort  committed  by  the 
sheriff  when  be  was  under  a  duty  to  both 
the  plaintiffs  and  defendant  in  the  attach- 
ment suit  The  tort  resulted  in  injury  to 
both  the  plaintiffs  and  the  defendant,  but 
the  tort  was  a  breach  of  a  duty  owing  by  the 
sheriff  and  not  by  the  plaintiff  in  attachment. 
He,  who  owed  the  duty,  and  his  sureties,  who 
were  responsible  for  its  faithful  performance, 
must  be  held  accountable  for  the  breach  of 
the  duty,  and  not  aoot&r  who  was  a  stranger 
to  the  duty. 

The  plaintiffs  in  attachment,  according  to 
the  facts  in  this  record,  have  done  nothing 
save  to  enforce  a  righteous  dem&nd  conform- 
ably to  law.  The  tort  of  the  sheriff  lias  not 
relieved  the  defendant  In  attachment  of  his 
obligation  to  satisfy  the  demand  to  secure 
which  the  attachment  was  issued.  Should 
the  defendant  satisfy  the  plaintiffs'  demand, 
he  wlU  then  be  alone  entitled  to  enforce  and 
collect  the  liability  of  the  sheriff  and  his 
sureties.  Otherwise,  any  recovery  for  the 
sherilTs  tort  will  be  applicable  first  to  the 
payment  of  the  plaintiffs'  debt 

[3, 4]  In  the  face  of  plaintiff  in  error's  re- 
sistance to  the  return  of  the  sum  received 
for  the  car,  when  It  was  tendered  back  to 
him,  and  of  the  deceit  which  appears  to  have 
been  necessary  to  negotiate  a  sale  at  that 
price,  we  do  not  think  the  conclusion 'of  the 
Court  of  Civil  Appeals  should  be  disturbed 
that  some  pecuniary  Injury  from  the  ft-aud 
was  shown  to  have  been  sustained  by  defend- 
ants in  error.  It  is  therefore  unnecessary 
for  us  to  determine  whether  a  court  of  equi^ 
would  not  order  a  rescission  for  fraud  in  the 
absence  of  a  showing  of  actual  pecuniary  loss, 
for,  were  the  necessity  recognlssed  for  the 
showing  of  such  loss  to  warrant  the  relief  of 
rescission  in  equity,  certainly  any  appreciable 
prejudice,  though  slight  iii  amount,  would  be 
sufficient  12  R.  O.  L.  I  189;  Pomeroy  on 
Contracts,  {  227. 

The  JudgmMtt  of  the  Court  of  CItII  Appeals 
Is  affirmed. 
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PYE  et  al.  V.  CAROWELL.     (No.  2766.) 

(Supreme   Court   of   Texas.     May   19,   1920.) 

i.  Malieious  prosecution  «=5>ll— Interferenoo 
with  person  or  property  essential. 

Damages  will  not  be  awarded  for  the  proee- 
cntion  of  civil  suits  with  malice  and  without 
probable  cause,  unless  the  party  sued  suffers 
from  interference  by  reason  of  the  siiits  with 
his  person  or  property. 

2.  Malicious  prosecution  i8=>47— Complaint  al- 
leging series  of  suits  without  prabaMe  cause 
pursuant  to  oonspiracy  hsid  bad. 

A'  petition,  alleging  institution  against  plain- 
tiff of  seren  successive  chattel  mortgage  fore- 
closure suits  in  furtherance  of  a  conspiracy  by 
defendants  to  unlawfully  extort  money  from 
plaintiff,  causing  plaintiff  worry,  annoyance,  and 
physical  inconvenience,  loss  of  sleep,  peace  of 
mind,  and  business,  and  certain  expenses  for 
attorney's  fees,  held  not  to  state  cause  of  action 
in  absence  of  allegation  of  facts  showing  that 
plaintiff  suffered  by  such''  suits  interfering  with 
her  person  or  property. 

Certified  Question  from  Court  of  Civil  Ap- 
Iteals  of  First  Supreme  Judicial  District 

Action  by  Margaret  Cardwell  against  B.  F. 
Pye  and  others.  Judgment  for  plaintiff,  and 
defendants  appealed  to  Conrt  of  Civil  Appeals. 
Question  certified  in  Supreme  Coart.  Ques- 
tion answered. 

See,  also,  179  8.  W.  683. 

Lewis  Fisher,  of  Galveston,  and  B.  F.  Pye 
and  Lipscomb  &  Lipscomb,  all  of  Beaumont, 
for  appellants. 

George  Clougb,  of  Houston,  and  Aubrey 
Fuller,  of  Galveston,  for  appellee. 


GREETfWOOD,  J.  The  question  certified  Is 
whether  a  cause  of  action  was  alleged  by 
appellee  for  damages,  actual  and  exemplary, 
resolting  from  the  institution  against  her  of 
seven  suits  at  the  instigation  of  appellants. 
It  was  averred  that  the  suits  were  brought  In 
furtherance  oi!  a  conspiracy  by.  the  three 
appellants  to  unlawfully  extort  money  from 
appellee,  which  appellants  knew  she  did  not 
owe ;  that  appellants  used  the  names  of  other 
persons  in  bringing  the  suits;  that,  as  fast  as 
appellee  employed  counsel  to  present  her 
defense  In  each  suit,  it  was  dismissed  and  a 
new  suit  was  filed  in  a  different  place ;  that 
the  suits  caused  appellee  great  worry,  annoy- 
ance and  physical  Inconvenience,  and  also 
caused  her  to  lose  sleep,  peace  of  mind,  and 
business ;  and  that  she  incurred  $50  attorney's 
fees;  and  she  prayed  for  the  recovery  of 
1250  actual  damages  and  $700  exemplary 
damages. 

[1]  The  rule  is  firmly  established  in  Texas 
which  denies  an  award  of  damages  for  the 
prosecution  of  civil  suits,  with  malice  and 
without  probable  cause,  unless  the  party  sued 
suffers  some  interference,  by  reason  of  the 
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the  suits,  with  his  person  or  property.  Smith 
V.  Adams,  27  Tex.  30;  Salado  College  v. 
Davis,  47  Tex.  134;  Johnson  v.  King,  64  Tex, 
226. 

[2]  It  is  claimed  that  the  rule  stated  should 
not  govern  this  case  for  two  reasons:  First, 
that  since  in  each  suit  a  foreclosure  was 
sought  of  an  alleged  chattel  mortgage  lien, 
there  existed  the  requisite  Interference  with 
appellee's  property;  and,  second,  that,  the 
rule  should  not  be  applied  to  a  series  of  un- 
founded and  malicious  suits,  brought  in 
furtherance  of  a  conspiracy,  in  the  names  of 
third  persons  as  well  as  of  the  conspirators. 

It  is  obvious  that  the  attempt  to  foreclose 
the  chattel  mortgage  caused  no  seizure  of 
any  property.  Besides  in  J<rfinson  v.  King, 
supra,  where  there  was  an  actual  issuance 
of  an  attachment,  the  failure  to  seize  any 
property  under  it  was  held  fatal  to  the  re- 
covery of  damages  for  maliciously  suing  out 
the  attachjpent,  without  probable  cause. 

Under  the  rule,  each  suit  could  be  maintain- 
ed without  liability  to  appellee  save  for  the 
costs.  Judge  Gould,  speaking  for  the  conrt  In 
Salado  College  v.  Davis,  supra,  said: 

"In  ordinary  cases,  where  no  further  wrongful 
act  is  complained  of  than  the  institution  of  a 
groundless  suit,  though  done  knowingly  and 
with  intent  to  harass,  the  award  of  costs  is, 
in  contemplation  of  law,  full  compensation  for 
the  unjust  vexation.  (Cotterell.v.  Jones,  73 
Eng.  Com.  Ia  727.) 

"In  Boch  cases,  the  defendant  recovers  hia 
costs  'but  no  allowance  is  made  for  his  time, 
indirect  loss,  annoyance,  or  counsel  fees.' 
(Sedg.  on  Dam.  38.)  He  proceeds:  'Every  de- 
fendant against  whom  an  action  is  "unneces- 
sarily" brought,  experiences  some  injury  or  in- 
convenience beyond  what  the  costs  will  com- 
pensate him  for.'  This  injury  or  inconvenience 
resaltB  from  a  resort  to  the  legally  constituted 
tribunals;  and  it  seems  to  be  the  policy  of  the 
law  to  content  itself  with  meting  out  something 
less  than  our  ideas  o{  natural  justice  would 
demand,  rather  than  to  increase  the  risks  at- 
tending and  discouraging  such  a  resort,  and 
at  the  same  time  add  to  the  difficulties  and  in- 
tricacies of  ordinary  litigation." 


If  it  Is  not  an  actionable  wrong  for  one 
person  to  bring  an  nnfounded  suit,  to  harass  a 
defendant  and  extort  money  from  him.  It 
cannot  be  actionable  for  two  or  more  to  join 
in  the  same  sort  of  suit.  The  single  actor  is 
certainly  no  less  culpable  when  he  proceeds 
alone  and  the  injury  is  the  same  when  be  acts 
alone  or  with  others.  As  long  as  the  law 
makes  the  imposition  of  the  costs  the  sole 
penalty  for  the  wrongful  prosecution  of  civil 
litigation,  without  seizure  of  person  or  prop- 
erty, no  greater  penalty  can  be  rightly  Im- 
posed for  a  series  of  wrongful  suits  of  that 
character  than  the  imposition  on  the  wrong- 
ful plaintiff  of  the  accumulfttton  of  costs  in 
the  series  of  suits.  Snrith  v.  Adams,  27  Tex. 
30. 

The  sound  reasoning  of  Judge  Stayton,  in 
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Johnson  r.  King,  in  dlscnssing  Q>e  opinion  of 
the  Supreme  Court  of  Vermont  In  Closson  t. 
Staples,  42  Vt.  209, 1  Am.  Rep.  316,  Is  concln- 
slre  against  the  contention  that  appellee 
ought  to  recover  because  appellants  used  the 
names  of  other  parties  In  some  of  the  suits 
against  her;  for  Judge  Stayton  points  out 
that,  where  Staples  caused  Burnham  to 
prosecute  a  suit  against  Closson  in  the  name 
of  Burnham  on  a  note  which  had  been  paid  to 
Staples,  the  true  foundation  for  a  cause  of 
action  in  favor  of  Closson,  against  Staples, 
was  his  use  of  an  irresponsible  person  to  bring 
the  suit,  so  as  to  shield  himself  from  the 
Judgment  for  costs;  that  being  the  relief 
which  the  law  affords  for  such  a  wrong. 
64  Tex.  230. 

Here,  there  Is  no  aIlegati(Hi  that  any  person, 
whose  name  was  used  in  the  suits  against 
appellee,  was  not  as  solvent  as  appellants, 
and  It  Is  fairly  Inferable  from  the  petition 
that  all  costs  were  paid  by  the  plaintiffs  In 
the  several  suits  or  were  adjudged  against 
them  alone. 

We  answer  that,  as  held  in  the  original 
opinion  of  the  Court  of  Civil  Appeals,  the 
petition  of  appellee  presented  no  cause  of 
action  for  damages  by  reason  of  the  mentioned 
salts. 


C0R8ICANA   PETROLEUM  00.  V.  OWENS 
et  aL     (No.  2716.) 

(Supreme  Court  of  Texas.     May  Id,  1&20.) 

1.  Mines  and  minerals  ®=a78(7)— Evidenoe  held 
insufflclent  to  raise  issuo  of  aliaiidonment  of 
oil  leaso. 

In  a  suit  to  forfeit  an  oil  lease,  evidence 
held  insufficient  to  raise  the  issue  of  abandon- 
ment. 

2.  Mines  and  minerals  (S=958— Oil  and  gas  leaso 
held  not  Invalid,  because  allowing  lessor  to 
pay  rent,  Instead  of  drilling  a  well. 

An  oil  and  gas  lease,  granted  for  valuable 
consideration,  though  the  sum  was  small,  which 
gave  the  lessee  the  right  to  prospect  on  the 
land  and  to  seven-eighths  of  oil,  etc.,  found,  and 
also  in  Ueu  of  the  leasee's  completion  of  a  well 
within  one  year,  the  right  to  extend  time  for 
completion  by  malting  quarterly  payments  of 
approximately  f30,  is  not  invalid,  even  though 
the  lessee  had  the  option  of  abandonment  on 
payment  of  a  nominal  sum. 

3.  Mines  and  minerals  ®=357— Option  to  ahan- 
don  oil  lease,  based  on  independent  oonsidera- 
tlon,  not  unilateral. 

An  option  on^tract,  based  on  an  independ- 
ent consideration,  is  not  invalid,  as  unilateral; 
hence  where  an  oil  and  gas  lease  was  supported 
by  an  independent  consideration,  an  option  of 
abandonment  on  payment  of  $5  is  not  invalid. 


4.  Mines  and  minermis  «=>58— Option  to  aban- 
ilon  oil  and  gas  lease  held  valid. 
Where  an  oil  and  gas  lease,  executed  on  an 
independent  consideration,  gave  leasee  option 
of  abandoning  the  same  on  payment  of  $5,  the 
lease  is  not  invalid,  as  inequitable  or  nnilateral, 
where  it  was  distinctly  provided  that  the  sur- 
render should  not  affect  existing  rights. 

Error  to  Conrt  of  ClvU  Appeals  of  Seventh 
Supreme  Judicial  District 

Suit  by  Mrs.  M.  J.  Owens,  as  surviving 
wife,  in  her  own  behalf  and  tot  her  children, 
agaliist  the  Corsicana  Petroleum  Company. 
On  plaintiff's  appeal.  Judgment  for  defend- 
ant was  reversed,  and  cause  remanded,  by 
the  Cotart  of  Civil  Appeals  (169  S.  W.  192). 
and  defendant  brings  error.  Judgment  of 
Court  of  Civil  Appeals  reversed,  and  that 
of  trial  court  afiSrmed. 

Geo.  0.  Greer  and  W.  H.  Francis,  both  of 
Dallas,  and  Carrigan,  Montgomery  &  Britain, 
of  Wichita  Falls,  for  plaintiff  in  error. 

Slay  &  Simon,  of  Ft  Worth,  tor  defendants 
in  error. 


PHILIjIPS,  C.  J.  The  suit  of  the  plahitiff, 
Mrs.  M.  J.  Owens  as  surviving  wife  of  M.  J. 
Owens,  deceased,  and  In  her  own  behalf  and 
for  their  children,  was  to  cancel  a  mineral 
or  oil  lease  upon  188  acres  of  laud  executed, 
by  herself  and  husband,  Jvme  6, 1911,  In  favor 
of  the  Corsicana  Petroleum  Company,  upon 
the  several  grounds:  (1)  That  It  was  a  unilat- 
eral agreement  and  therefore  void;  (2)  that 
the  lessee  had  breached  it  by  failing  to  com- 
plete an  oil  well  on  the  premises  within  one 
year  from  the  date  of  the  instrument;  and 
(3)  that  the  lease  bad  been  abandoned  by 
the  lessee. 

In  the  trial  court,  a  verdict  was  directed 
for  the  defendants.  The  honorable  Court  of 
ClvU  Appeals,  <m  the  appeal,  held  the  lease 
to  t>e  void  because  tullateral;  but 'in  revers- 
ing the  Judgment,  remanded  the  case  for 
trial  upon  the  issue  of  estoppel  made  by  the 
Petroleum  Company. 

The  lease  recited  that  the  grantors,  In  con- 
sideration of  $28.20  paid  by  the  grantee,  the 
receipt  being  aclcnowledged,  had  granted, 
sold,  etc.,  unto  the  grantee  all  the  oil,  gas, 
coal  and  other  minerals  in  and  under  the 
land  described,  with  the  exclusive  right  to 
drill,  mine  and  operate  thereon  for  producing 
oil,  gas,  coal  and  other  minerals;  to  be  held 
by  the  grantee  for  the  term  of  ten  years  from 
the  date  of  the  Instrument  and  as  much  lon- 
ger as  oil,  gas  or  other  minerals  were  produc- 
ed In  paying  quantities;  yielding  to  the  gran- 
tors the  i/s  part  of  all  oil  produced  and  saved 
from  the  premises.  The  grantee  agreed  In 
the  Instrument  to  complete  a  well  on  the 
premises  within  one  year  from  the  date  of  the 
instrument,  or  pay  to  the  grantors  as  lease 
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rental,  |28.20  each  tbree  months  in  advance 
from  the  Cth  day  of  June,  1912,  from  quarter 
to  quarter,  to  the  end  of  the  term,  or  until 
the  well  was  completed,  or  the  lease  surren- 
dered as  elsewhere  stipulated  in  the  instru- 
ment; the  drilling  of  such  well  to  be  full 
consideration  of  the  grant  made  by  the  in- 
strument A  further  clause  provided  that 
in  consideration  of  the  payment  of  the  $28.20 
and  the  quarterly  amounts,  Just  mentioned, 
the  grantee  acquired  and  had  the  right  and 
option  either  to  surrender  the  grant  at  any 
time  upon  the  payment  of  the  sum  of  $5.00 
and  all  amounts  then  due  under  the  instru- 
ment and  thereby  be  discharged  from  all  fur- 
ther obligation,  the  grant  thereby  becoming 
null  and  void,  or  to  contipue  the  grant  in  full 
force  and  effect  from  quarter  to  quarter  and 
from  year  to  year  by  making  the  stipulated 
quarterly  payments  which  the  grantors  Iwund 
tiiemselves  to  accept  when  tendered,  it  being 
further  recited  that  such  option  was  granted 
for  a  valoalile  and  satisfactory  consideration. 

Before  the  ead  of  the  first  year  of  the 
lease,  M.  J.  Owens  died,  leaving  his  wife  and 
ten  children  surviving.  There  was  no  admin- 
istration upon  his  estate.  On  June  6,  1012, 
one  year  from  the  date  of  the  Instrument, 
Mrs.  Owens  was  paid  and  accepted  the  stipu- 
lated quarterly  lease  rental,  $28.20,  further 
qnarterly  payments  in  that  amount  being 
regularly  paid  to  and  accepted  by  her  down 
to  and  including  the  payment  due  December 
6,  1912.  This  extended  and  carried  the  lease, 
according  to  its  terms,  to  March  6,  1913.  On 
this  latter  dat^  a  further  quarterly  payment 
was  duly  tendered  Mrs.  Owens,  but  its  ac- 
ceptance was  refused.  On  March  28,  1013, 
the  Petroleum  Company  began  preparations 
to  drill  a  well  on  the  premises.  Actual  drill- 
ing of  the  well  began  on  April  7,  1913,  at  an 
expense  of  $14,000.00  in  that  connection  up 
to  the  time  the  present  suit  was  filed  on  May 
14,  1913.  The  well  was  completed  July  6, 
1913,  producing  oil  in  paying  quantities,  with 
an  average  of  117  l>arrels  of  oU  per  day. 

[1]  The  issue  of  abandonment  of  the  lease 
was,  in  our  oplni<»,  not  raised  by  the  evl< 
demoe.  The  parties  to  the  lease  were  compe- 
tent to  contract.  No  fraud  or  iropositlcm  of 
any  kind  is  charged.  The  qnestion  in  the 
case,  therefore,  is  simply  whether  the  terms 
of  the  lease  are  sudi  as  to  make  it  nnen- 
fordble 

[2]  We  fall  to  see  anything  in  the  terms 
of  the  several  agreements  evidenced  by  the 
instrument  which  invalidates  it.  The  finding 
of  oil  upon  the  land  was  merely  prospective. 
For  a  valuable  consideration,  satisfactory  to 
themselves,  the  grantors  by  the  instrument 
gave  the  grantee  the  right  to  prospect  upon 
the  land  for  a  definite  period;  tlte  right  to 
■even-el^ ths  of  the  oil  if  found;   the  right. 


in  lieu  of  its  completing  a  well  within  the 
first  year,  to  extend  the  time  for  its  comple- 
tion, within  the .  term  of  the  grant,  by  its 
making  the  quarterly  payments;  and  the 
right  or  option  to  surrender  the  lease  by  pay- 
ing the  sum  of  $5.00  and  all  other  amounts 
due  under  It  up  to  that  time.  There  is  noth- 
ing unlawful  about  such  a  contract,  and  the 
parties  were  privileged  to  make  It  If  the 
grantors  were  willing  to  accept  the  quarterly 
payments  instead  of  the  completion  of  a  well 
within  the  original  period  stipulated  for  Its 
completion,  that  was  their  affair.  Tliey  con- 
tracted to  that  effect  by  the  instrument  The 
contract  being  fair,  there  can  be  no  reason  for 
a  court's  striking  down  that  part  of  it 

[3, 4]  The  grant  of  the  right  to  the  grantee 
to  surrender  the  lease  by  the  payment  of  an 
amount  in  addition  to  Hie  ori^nal  consid- 
eration and  all  other  amounts  then  due  under 
the  instrument,  relieved  the  grantee  of  any 
requirement  to  complete  a  well.  But  the 
grantors,  for  an  independent  consideration, 
by  tb^  contract  agreed  that  the  grantee 
should  have  that  option.  The  unilateral 
character  of  the  agreement  for  the  option, 
is  of  no  consequence.  A  contract  for  the 
grant  of  an  option  is  necessarily  unilateral. 
An  option  Is  granted  for  the  purpose  of  en- 
abling the  grantee  to  exercise  the  particular 
right  or  not,  as  he  may  elect  The  value 
of  it  consists  In  that  privilege.  Owners  of 
property  have  the  unquestioned  power  to 
grant  such  rights  with  respect  to  it  They 
are  free  to  validly  make  such  contracts. 
When  so  made,  it  is  the  duty  of  courts  to 
uphold  and  enforce  them.  A  contract  for 
the  grant  of  an  option,  limited  to  a  definite 
time,  is  therefore  valid  and  enforclble  if  sup- 
ported by  ^n  independent  consideration.  Na- 
tional Oil  &  Pipe  Line  Co.  v.  Teel,  95  Tex. 
586,  86  S.  W.  979.  In  many  valid  contracts 
the  promise  Is  only  on  one  side.  They  are 
unilateral.  As  to  them,  the  Inquiry  is  not 
whether  they  are  of  that  character,  but 
whether  they  are  supported  by  a  considera- 
tion. In  return  for  the  consideration  paid 
them,  the  grantors  here  agreed  that  the  gran- 
tee should  have  the  right  to  surrender  the 
lease  oh  the  terms  stated.  If  the  right  was 
not  exercised,  the  grantee  would  remain 
bound  by  Its  cov^ianta  If  exercised,  the 
grantors  would  be  free  to  deal  with  the  prem- 
ises. A  surrender  was  not  to  affect  any  exist- 
ing liability.  There  is  nothing  inequitable 
about  such  an  agreement  Its  presence  in 
the  instrument  did  not  invalidate  It  Quffey 
V.  Smith,  237  U.  S.  101,  35  Sup.  Ct  526,  60 
U  Ed.  856;  Rich  ▼.  Donei(hey,  17T  Pac.  86,  3 
A.  L.  R.  352. 

The  judgment  of  the  Oourt  of  Civil  Appeals 
is  reversed  and  the  Jndgmoit  of  the  District 
Court  Is  affirmed. 
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COLLINS  V.  PECOS  &  N.  T.  RY.  CO. 

(No.  2807.)- 

(Snpreme   Court  of  Texas.     May   26,   1920.) 

Appeal  antt  error  «=3ll.l4— Cause  remanded  to 
appellate  court  to  determine  anoonsidered  as< 
signmeRts. 
Where  the  Court  of  Giyil  Appeals  errone- 
ously  reversed    the  judgment   of    the   district 
court  on  one  assignment  of  error  without  con- 
sidering the  other  assignments  presenting  ques- 
tions on  which  Its.  jurisdiction  was  final,  the 
Supreme  Court  will  not  affirm  the  judgment  of 
the  district  court,  but  will  remand  the  case  to 
the  Court  of  Civil  Appeals  for -the  determina- 
tion of  those  assignments. 

Error  to  Ck>urt  of  Civil  Appeals  of  Fourtb 
Supreme  Judicial  District. 

On  motion  for  rehearing.     Motion  over- 
ruled. 
For  former  <q)inion,  see  212  S.  W.  477. 

J.  Marvin  Jones,  L.  C.  Barrett,  and  Jas.  N. 
Browning,  all  of  Amarlllo,  for  plaintiff  in  error. 
Terry,  Cavia  &  Mills,  of  Galveston,  Madden, 
Trulove  &  Kimbrough,  of  Amarillo,  Carl  Giili- 
land,  of  Hereford,  and  Blacli  &  Sipedley,  of 
Austin,  for  defendant  in  error. 

PHILLIPS,  C.  J.  The  Railway  Company's 
motion  for  rehearing  Is  overruled.  Whether 
the  injuries  of  the  plaintiff  were  proximately 
caused  by  the  Railway  Company's  negligence, 
was  a  auestion  of  fact  and  for  the  Jury's  de- 
cision. The  holding  of  the  Commission  of 
Appeals  on  the  question,  as  reflected  in  its 
opinion.  Is  tn  our  view  correct. 

The  Railway  Company  presented  a  num- 
ber of  assignments  in  the  Court  of  Civil 
Appeals  (173  S.  W.  250),  but  that  court  dis- 
posed of  the  appeal  on  only  one  of  them. 
Its  decision  made  consideration  of  the  other 
assignments  unnecessary.  A  number  of  those 
assignments  present  questions  of  which  the 
Jurisdiction  of  the  Court  of  Civil  Appeals  is 
final.  The  Railway  Company  is  entitled  to 
have  those  assignments  determined.  In- 
stead, therefore,  of  affirming  the  Judgment 
of  the  District  Court,  as  was  done  on  the 
original  report  of  the  Commission  of  Appeals, 
the  cause  will  be  remanded  to  the  Court  of 
Civil  Appeals  for  the  determiaatton  «f  those 
assignments. 


PARK  V.  SWARTZ  et  al.     (No.  25M.) 

(Supreme   Court  of  Texas.     May  28,  1920.) 

Broken  «=>■  I— Breach  of  contract  for  exclu- 
sive agency  entities  plaintiff  to  probable  earn- 
ings. 

Where  defendants  breached  a  contract  giv- 
ing plaintiff  the  exclusive  agency  for  the  sale  of 


a  number  of  lots,  plaintiff  is  entitled  to  re- 
cover the  amount  which  under  the  contract  he 
would  presumably  have  earned  in  the  absence 
of  showing  by  defendants  that  plaintiffs  conld 
not  or  would  not  have  performed  the  contract, 
regardless  of  its  breach  by  defendants. 

Error  to  Court  of  CivU  Appeals  of  Second 
Supreme  Judicial  District. 

Action  by  A.  F.  Park  against  C.  A.  Swarta 
and  others.  Judgment  of  the  district  court 
for  the  plaintiff  was  reversed  by  the  Court 
of  Civil  Appeals  (159  S.  W-  338),  and  plain- 
tiff brings  error.  Judgment  of  the  CJourt  of 
(Tlvll  Appeals  reversed,  and  Judgment  of  th« 
district  court  affirmed. 

Alexander,  Power  &  Rldgway,  of  Ft. 
Worth,  for  plaintiff  in  error. 

Cover  &  Turner,  of  Ft  Worth,  for  defoid- 
auts  In  error. 

PHILLIPS,  O.  J.  The  defendants  Swartz 
and  Harris  entered  Into  a  written  contract 
with  the  plaintiff  Park  whereby  he  .was  to 
have  the  exclusive  agency  for  the  sale  of 
certain  lots  belonging  to  the  defendants  In 
a  town  In  Oklahoma  for  a  stipulated  com- 
pensation for  each  sale.  According  to  the 
findings  of  the  trial  court  the  plaintiff  enter- 
ed upon  the  performance  of  the  contract,  ex- 
pending about  $1,000.00  in  advertising  the  lots, 
foe  traveling  expenses,  etc..  In  carrying  out 
the  contract;  and  making  a  number. of  sales. 
While  the  contract  was  In  full  force,  the 
defendants  breached  It  and  made  Its  further 
performance  by  the  plaintiff  Impossible  by 
selling  the  remaining  lots  themselves  or 
through  other  means.  The  plaintiff,  on-  his 
part,  had  faithfully  performed  the  contract 
up  to  that  time.  His  suit  was  for  the  breach 
of  the  contract.  He  was  awarded  Judgment 
in  the  amount  as  fixed  by  the  contract  lor 
the  sales  which  the  action  of  the  defendants 
deprived  him  from  making. 

On  the  appeal,  the  Judgment  was  reversed 
by  the  honorable  Court  of  Civil  Appeals  for 
the  Second  District,  (3hlef  Justice  Conner 
dissenting.  Because  of  the  dissent  and  our 
belief  that  the  Judgment  should  have  been 
affirmed,  we  granted  the  writ  of  error. 

The  loss  suffered  by  the  plaintiff  Is  the 
measure  of  his  damages.  That  loss  is  the 
amount  as  fixed  by  the  contract  which  he 
would  have  earned  but  for  the  wrongful  con- 
duct of  the  defendants  in  preventing  him 
from  earning  it.  Upon  establishing  the  con- 
tract, his  readiness  and  willingness  to  per- 
form it,  and  that  he  .was  denied  opportunity 
to  perform  It  through  its  wrongful  breach 
by  the  defendants,  rendering  its  perform- 
ance by  him  Impossible,  the  plaintiff  made 
out  his  case;  and  prima  facie  was  entitled 
as  damages  to  the  amount  whidi  imder  the 
contract  he  would,  presumably,  have  earned 
if   his   rights  bad    been    respected.     If  the 
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plaintiff  could  not  or  would  not  have  per- 
formed the  contract,  regardless  of  its  breach 
by  the  defendants,  It  was  incumbent  upon 
them  to  make  the  proof.  This,  they  failed 
to  do.  Their  action  alone,  according  to  the 
record  h«re,  was  responsible  for  the  plain- 
tUTa  being  unable  to  perform  It  fully  and 
completely.  They  denied  him  the  right  to 
perform  It  and  are  in  no  position  to  complain 
of  the  Judgment 

We  think  Judge  Conner's  view  of  the  case 
was  correct 

The  Jndgment  of  the  Court  of  CItU  Appeals 
la  reversed  and  the  judgment  of  the  District 
Court  la  affirmed. 


WARREN  HARDWARE  CO.  V.  DODSON 
et  al.     (No.  2677.) 

(Supreme   Court  of  Texas.     May  26,  1920.) 

1.  Appeal  and  error  «=»64— Deolsloa  of  Court 
of  Civil  Appeals  held  final. 

The  decision  of  the  Court  of  Civil  Appeals 
in  a  garnishment  proceeding  based  on  a  judg- 
ment is  final,  where  the  amount  in  controversy 
in  the  original  suit  was  within  the  jurisdiction 
of  the  coanty  court,  and  the  case  does  not  fall 
within  any  of  the  exceptions  provided  in  Bev. 
8tL  art  169L 

2.  Courts  4=>247(7)— Supreme  Court  cannot 
grant  writ  of  error,  where  Court  of  Civil 
Appeals  has  final  lurlsdlotion. 

In  a  case  of  which  the  Cou'^  of  Civil  Ap- 
peals has  final  jurisdiction,  the  Supreme  Court 
bas  no  authority  to  grant  a  writ  ot  error  be* 
cause  of  conflict  between  the  decision  in  mdi 


case   and   the 
Civil  Appeals. 


decision   of   another 
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Error  to  Court  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District 

Garnishment  proceeding  by  the  Warren 
Hardware  Company  against  S.  J.  Dodson  and 
others.  Judgment  for  plaintiff  was  reversed, 
and  a  Judgment  rendered  In  favor  of  certain 
defendants,  by  the  Court  of  Civil  Appeals 
(162  S.  W.  952),  and  plaintiff  brings  error. 
Writ  of  error  dismissed. 

ECnlght  &  Slaton,  of  Hereford,  and  Mose- 
ley  &  Barcus,  of  Weatherford,  for  plaintiff 
in  error. 

Carl  Gilliland,  of  Hereford,  and  S.  J.  Dod- 
son, of  El  Paso,  for  defendants  in  error. 

PHILLIPS,  O.  J.  [1,1]  The  suit  w*s  a 
garnishment  proceeding  based  upon  a  Judg- 
ment The  amount  In  controversy  in  thq 
original  suit  was  within  the  Jurisdiction  of 
the  County  Court.  The  case  does  not  fWl 
within  any  of  the  exceptions  provided  in 
Article  1591,  and  the  decision  of  the  Court 
of  Civil  Appeals  is  therefore  final.  The  writ 
of  error  was  granted  because  of  probable 
conflict  between  the  decision  and  that  of  an- 
other Court  of  Civil  Appeals.  But  the  Su- 
preme Court  has  no  authority  to  grant  a  writ 
of  error  because  of  such  conflict  in  a  case 
of  which  the  (3ourt  of  Civil  Appeals  has 
final  Jurisdiction.  Gallagher  t.  Rahm,  88 
Tex.  514,  32  S.  W.  523. 

The  writ  was  granted  before  the  decision 
of  Cole  V.  State  of  Texas,  106  Tex.  472,  170 
S.  W.  1036. 

The  case  is  accordingly  dismissed  for  want 
of  Jurisdiction. 
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riTTS  V.  PANHANDLE  &  8.  F.  RY.  CO. 

(No.   (39-3053.) 

^Commission  of  Appeals  of  Texas,  Section  B. 
June  2,  1920.) 

Release  «=s>r3(6)— Promise  to  employ  and  to 
pay  $1  not  consideration  where  money  not 
paid. 

PlaiDtiCTB  release  of  liability  for  personal 
injuries,  made  on  a  recited  consideration  of  $1 
and  defendant's  promise  to  employ  plaintifF 
as  a  truclter  for  one  day  at  the  usual  rate  of 
pay,  was  without  consideration  where  the  $1 
was  not  paid,  and  was  properly  excluded  in 
plaintiff's  action. 

Error  to  (Jourt  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District 

Action  by  C.  I.  EMtts  against  the  Panhandle 
&  Santa  K6  Railway  Company.  From  judg- 
ment for  plaintiff,  defendant  appealed  to  the 
Court  of  CIvU  Appeals,  which  reversed  and 
remanded  (188  S.  W.  528),  and  plaintltC  brings 
error.  Judgment  of  the  Court  of  Civil  Ap- 
peals reversed,  and  that  of  the  district  court 
affirmed,  on  recommendation  of  the  Commis- 
sion of  Appeals. 

E.  T.  Miller,  J.  N.  Browning,  L.  C.  Barrett, 
and  Marvin  Jones,  all  of  Amarlllo,  for  plain- 
tiff In  error. 

Madden,  Trulove,  Bybum  &  Plplcin,  of 
Amarillo,  for  defendant  in  error. 

McCLENDON,  J.  C.  I.  Pitts,  the  plalnUff, 
recovered  Judgment  against  the  Panhandle  & 
Santa  F6  Railway  Company,  defendant,  for 
the  loss  of  his  eye,  alleged  to  have  been 
caused  by  the  actionable  negligence  of  de- 
fendant. Among  other  defenses  to  the  suit, 
defendant  pleaded  a  release  In  JuU,  the  re- 
cited consideration  whereof  being:  "An  order 
on  the  treasurer  of  said  company  for  $1,  the 
receipt  of  which  is  hereby  acknowledged," 
and  "the  promise  of  said  company  to  employ 
me  for  one  day  as  truclter  at  the  nsual  rate 
of  pay,  the  eixecntion  thereof  b^ing  conclusive 
evidence  that  said  company  has  made  me 
such  promise."  Plalntlit  alleged  the  invalid- 
ity of  said  release  upon  several  grounds,  one 
of  which  was  that  it  was  without  considera- 
tion.    Upon  the  trial,  plaintifF  having  testi- 


fied that  he  never  received  the  ?1  recited  In 
the  release,  the  court  declined  to  admit  the 
release  in  evidence.  The  Court  of  Civil  Ap- 
peals reversed  and  remanded  the  cause,  hold- 
ing this  ruling  to  be  erroneous.  188  S.  W. 
528.  Writ  of  error  was  granted  by  the  Com- 
mittee of  Judges,  In  the  view  that  the  Court 
of  Civil  Appeals  committed  error  in  this  hold- 
ing. 

The  full  review  and  discussion  by  the  Court 
of  Civil  Appeals  of  the  authorities  upon  the 
question  at  issue  renders  unnecessary  any  ex- 
tended observations  thereupon.  The  release 
In  question  is  Identical  in  its  language  with 
that  In  the  case  of  Quebe  v.  Railway,  08  Tex. 
6,  81  S.  W.  20,  66  L.  R.  A.  734,  4  Ann.  Cas. 
545,  except  as  to  the  subject-matter  dealt 
with.  The  cases  are  practically  on  all  fours 
in  every  particular,  except  that  in  the  Quebe 
Case  the  $1  was  paid,  whereas  in  the  case  at 
bar  it  was  not  paid.  In  the  Quebe  Case  the 
Supreme  Court,  speaking  through  Judge  Wil- 
liams, says: 

"The  consideration  was  a  valuable  and  legal 
one,  though  small.  Considering  the  fact  that 
the  matter  settled  was  regarded  by  both  parties 
as  involving  no  large  amount,  it  cannot  be  said 
the  smaUness  of  the  consideration,  by  itself, 
furnishes  groimds  for  disregarding  the  re- 
lease.'' 

The  distlngnlsblng  element  In  the  two  cas- 
es is  the  failure  in  the  instant  case  to  pay 
the  dollar.  We  have  the  views  ot  the  Su- 
preme Court  upon  the  question  thus  presoit- 
ed,  expressed  In  the  following  language: 

"Since  the  recited  consideration  of  $1  in  the 
release  in  this  case  was  not  paid,  it  is  onr 
opinion  that  the  release  was  wholly  without 
consideration.  It  seems  to  us  that  a  mere 
promise  to  re-employ  for  one  day,  paying  for 
the  work  done  for  Uiat  one  day  no  more  than 
the  ordinary  or  customary  rate  of  wages,  con- 
ferred, in  practical  effect,  no  benefit  upon  the 
plaintiff,  and  the  railway  company  thereby  suf- 
fered no  detriment,  since  inevitably  it  was  to 
receive  the  day's  work  for  the  re-employment." 

We  conclude  that  the  Judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed, 
and  that  of  the  district  court  affirmed. 

PmiiUPS,  O.  J.  We  approve  the  Judg- 
ment recommended  In  this  'case. 
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TEXAS  EMPLOYERS'  INS.  ASS'N  V. 
ROACH   0t  HX.    (No.    142-3073.) 

(CfHnmiuion  of  Appeals  of  Tezaa,  Section  A. 
May  26,  1820.) 

Master  and  servant  <S=34I6— Right  to  sue  oa 
dalm  under  Componsation  A«it  does  not  do- 
pend  on  notice  of  Intent  not  to  akide  by 
award. 

Under  Workmen's  Compensation  Act  (Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  6246q), 
right  to  sne,  or  to  reqoire  rait  to  be  brought  on 
a  claim  for  compensation,  is  not  dependent  on 
a  party,  before  final  determination  by  the  In- 
dostrial  Accident  Board,  giving  notice  that  he 
does  not  consent  to  abide  thereby;  but  the 
board's  decision  is  not  conclusive,  though  the 
parties  agree  to  submit  the  matters  pertaining 
to  the  injury  to  it,  and  the  right  to  sue  or  re- 
quire snit  is  by  way  of  appeaL 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District 

Action  by  T.  W.  Roach  and  wife  against 
the  Texas  Employers'  Insurance  Associatioii 
and  another.  Judgment  for  defendants  was 
reversed  as  to  the  named  defendant,  by  the 
Court  of  Olvll  Appeals  (196  S.  W.  828).  and 
Skid  defendant  brings  error.  Seversed  and 
remanded. 

Lawther,  Pope  ft  Mays,  of  Dallas,  for 
plaintiff  In  error. 

R.  D.  Allen,  of  Sulphur  Springs,  for  de- 
fendants in  error. 

TAYLOR,  J.  T.  W.  Roach  and  wife,  de- 
fendants in  error,  filed  this  suit  against  the 
Texas  Employers'  Insurance  Association, 
plaintiff  in  error,  for  compensation  under  the 
Employers'  Liability  Act  of  1913  (Laws  1813, 
c.  179  [Vernon's  Sayles'  Ann.  Olv.  St  1914, 
arts.  5246h-6246zzzz]),  claimed  to  have 
accrued  to  them  by  reason  of  the  death  of 
their  minor  son.  The  son's  death  was  al- 
leged to  hare  resulted  from  injuries  received 
while  in  the  course  of  his  employment  as  an 
employ^  of  the  Gulf  Pipe  line  Company,  a 
subscriber  to  the  Insurance  association. 

Prior  to  filing  suit,  defendants  in  error 
filed  their  claim  for  compensation  with  the 
Industrial  Accident  Board  as  provided  by 
the  Liability  Act  Plaintiff  .in  error  and  the 
Gulf  Pipe  Line  Company,  outside  of  and  in- 
dependent of  the  act,  agreed  with  defendants 
in  error  to  submit  all  matters  pertaining  to 
the  injuries  of  the  deceased  to  the  Industrial 
Accident  Board.  Upon  .a  hearing  before  the 
board,  and  by  its  final  ruling  and  decision, 
defendants  in  error,  as  beneficiaries  of  their 
son,  secured  an  award  of  $5  per  week  for  a 
Iierlod  of  360  weeks,  against  plaintiff  in  error. 

The  main  object  of  this  suit  (so  stated  to 
be  by  defendants  in  error)  was  the  enforce- 
ment of  the  award  by  "mandamus,  manda- 
tory  injunction,    or   weekly    executions,    as' 
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the  court!  might  determine";  the  allegation 
relied  upon  as  wai^antlng  its  enforcement 
being  that  the  award  is  res  Judicata  between 
defendants  in  error  and  the  Insurance  asso- 
ciation. 

Defendants  in  error  pleaded  In  the  alter- 
naUve  that,  if  it  should  be  held  that  they 
were  not  entitled  to  the  enforcement  of  the 
award,  they  should  recover  Judgment  against 
plaintiff  in  error  on  the  facts  in  accordance 
with  the  terms  of  the  Liability  Act  Defend- 
ants In  error  joined  the  Pipe  Line  Company 
as  a  party  defendant,  and  further  pleaded 
in  the  alternative  against  it  for  damages  un- 
der the  statutes  and  common  law. 

A  general  demurrer  on  behalf  of  the  Pipe 
Line  Company  was  sustained.  Plaintiff  in 
error's  demurrer  to  the  allegations  that  the 
award  of  the  Industrial  Accident  Board  was 
res  Judicata  was  also  sustained.  The  case 
was  tried  upon  that  count  of  the  petition, 
seekine  a  recovery  of  compensation  on  the 
facts  under  the  UablUty  Act 

The  court  submitted  to  the  jury  only  two 
Issues,  to  wU:  (1)  Whether  pialntifl  In  er- 
ror's son  was  Injured  while  In  the  employ- 
ment of  the  Gulf  Pipe  Line  Ck>mpany;  and 
(2)  whether  the  son's  death  was  caused  by 
Injuries  so  received.  The  jury  found  upon 
the  first  issue  that  the  son  was  Injured  while 
in  the  employ  of  the  company,  but  found 
upon  the  second  that  his  death  was  not  due 
to  the  Injuries  received.  Jndgmoit  was  ren- 
dered mxm  the  findings  In  favor  of  both  the 
Pipe  Line  Company  and  plaintiff  in  error. 

The  Court  of  Civil  Appeals  held  that  the 
trial  court  did  not  err  in  sustaining  the  de- 
murrer as  to  the  alleged  cause  of  action 
against  the  Pipe  Line  Company,  and  as- to  it 
affirmed  the  judgment,  but  further  held  that 
tlie  trial  court  was  in  error  in  sustaining  the 
demurrer  to  that  count  of  the  petition  al- 
leging that  the  award  of  the  Industrial  Ac- 
cident Board  was  res  Judicata  between  tlie 
Insurance*  association  and  defendants  in 
error.    195  S.  W.  328. 

Writ  of  error  was  granted  upon  applica- 
tion of  the  association  referred  to  the  com- 
mittee of  judges.  Two  grounds  of  error  are 
alleged  In  the  application.  The  first  relates 
to  the  holding  of  the  Court  of  'Civil  Appeals 
on  the  question  of  res  Judicata,  and  the  sec- 
ond to  the  question  of  whether  the  trial 
court  had  Jurisdiction  to  try  the  case. 

The  case  turns  upon  the  construction  of 
section  5,  pt.  2,  of  the  Employers'  Liability 
Act,  incorporated  into  Vernon's  Sayles' 
Civil  Statutes  as  article  5246q,  which  is  as 
follows: 

"An  questions  arising  under  this  act,  if  not 
settled  by  agreement  of  the  parties  interested 
therein,  shall,  except  as  otherwise  lierein  pro- 
vided, be  determined  by  the  Industrial  Acci- 
dent Board.  Any  interested  party  who  is  ojat 
willing,  and  does  not  consent  to  abide  by  the 
final  ruling  and  decision  of  said  board  on  any 
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<fi8puted  claim  may  sue  on  such  claim  or  may 
require  suit  to  be  brouglit  thereon  in  some 
court  of  competent  jurisdiction,  and.  the  board 
shall  proceed  no  further  toward  the  adjust- 
ment of  such  claim;  provided,  however,  that 
whenever  any  such  suit  is  brought,  the  rights 
and  liabilities  of  the  parties  thereto  shall  be 
determined  by  the  provisions  of  tbifr  act,  and 
the  suit  of  the  injured  employe,  or  persons  su- 
ing on  account  of  the  death  of  such  employ^, 
shall  be  against  the  association,  if  the  em- 
ployer of  such  injured  or  deceased  employ^  is 
at  the  time  of  such  injury  or  death  a  sub- 
scriber, as  defined  in  this  act,  in  which  case  the 
recovery  shall  not  exceed  the  maximum  com- 
pensation allowed  under  the  provisions  of  this 
act,  and  the  court  shall  determine  the  issues  in 
such  cause  instead  of  said  board." 

The  CJourt  of  Civil  Appeals  In  this  case, 
as  well  as  In  Fidelity  &  Casualty  Co.  v. 
House,  191  S.  W.  155,  construe  the  article 
quoted  as  providing  that  the  parties  at  In- 
terest may  have  either  the  courts  or  the  In- 
dustrial Accident  Board  determine  the  mer- 
its of  the  claim  for  compensation  made  un- 
der the  act,  and  that  when  claim  is  filed, 
unless  one  of  the  interested  parties,  prior 
to  the  final  decision  of  the  board,  gives  notice 
to  the  adverse  party  that  he*  does  not  con- 
sent to  abide  thereby,  he  shall  not  be  entitled 
to  sue  or  require  suit  to  be  brought  on  the 
claim.  In  other  words,  that  under  the  terms 
of  the  artide  quoted,  the  right  to  sue  or  re- 
quire suit  to  be  brought  In  the  courts  upon 
any  disputed  claim  is  not  one  by  way  of  ap- 
peal from  the  final  ruling  of  the  board,  but 
is  in  the  nature  of  an  option,  extended  to  any 
Interested  party,  either  to  have  the  questions 
arising  under  the  act  determined  by  the 
board  or  have  them  litigated  in  the  courts. 
This  holding  is  followed  in  Southwestern 
Sur.  Ins.  Ca  v.  Curtis  et  al.,  200  S.  W.  1182, 
and  In  Oen.  Ace.  Fire  &  Life  Assur.  Corp. 
T.  Evans,-201  8.  W.  705. 

The  Court  of  Civil  Appeals  in  this  case 
say: 

"When  the  parties  at  interest  in  the  claim 
made  under  the  act  consent  for  the  Industrial 
Accident  Board  to  take  proceedings  under  the 
act  and  finally  determine  the  claim  for  compen- 
sation under  the  act,  and  do  not  withdraw  con- 
sent before  there  has  been  final  ruling  and  de- 
cision by  the  said  board  upon  such  claim,  then 
in  virtue  of  the  exercise  by  the  parties  of  their 
option,  the  decision  of  said  board  upon  the  said 
claim  is,  by  the  terms  of  the  act,  final." 

We  cannot  concur  In  this  conclusion  of 
the  court  By  the  provisions  of  the  Employ- 
era'  Uablllty  Act,  every  employer  within  its 
terms  is  required  to  keep  a  record  of  all  In- 
Jurios  received  by  his  employes  In  the  course 
of  their  employment,  and  to  make  a  report 
thereof  to  the  Industrial  Accident  Board 
within  eight  days  after  Its  occurrence. 
Vernon's  Sayles'  Civ.  Stats.,  art.  5246qqq. 
The  board  Is  authorized  to  make  rules  for 
carrying  out  and  enforcing  the  provisions  of 
the  act,  and  authority  is  conferred  upon  the 


board  to  require  Injured  claimants  to  sub- 
mit themselves  before  it,  or  some  one  acting 
under  its  authority,  for  examination.  Sum- 
mary process  and  procedure  is  authorized; 
and  the  board  is  given  power  to  subpoena 
witnesses,  administer  oaths,  and  to  perform 
those  acts  necessary  to  a  determination  of 
all  questions  preliminary  to  the  making  of 
final  rulings  and  decisions  on  disputed 
claims.  Thus  an  administrative  agency  is 
created  for  carrying  out  the  provisions  of 
the  act  Id.  5246pp.  The  decision  of  the 
agency,  or  board,  is  not  conclusive,  nor  does 
the  fact  that  the  parties  agree  to  submit  the 
matters  pertaining  to  the  Injuries  of  the 
claimant  to  the  board  estop  them  from  re- 
sorting to  the  courts.  Under  the  express 
provisions  of  the  article  quoted,  if  the  claim- 
ant "is  not  \villing  and  does  not  consent  to 
abide  by  the  final  ruling  and  decision  of  the 
board,"  he  may  sue  on  the  claim ;  or  If  the 
association  Is  not  willing  to  abide  by  the  de- 
cision, it  may  require  suit  to  be  brought 

The  Court  of  Civil  Appeals,  in  the  House 
Case,^  supra,  says: 

"The  right  to  sue  on  such  daim'  in  the 
courts  was  intended  to  be  made  dependent  upon 
the  want  of  consent  or  objection  of  either 
party  to  the  board's  further  acting  and  making 
'final  ruling  and  decision'  being  made  or  entered 
before  the  board  in  the  first  instance,  («/ore  tM 
final  nUint  and  deoUion  it  madew"  (Italics 
oora.) 

There  Is  no  express  provisitm  li)  the  act  to 

this  effect;  nor  is  there  in  the  language  of 
the  act  any  clear  Implication  that  the  right 
to  sue,  or  require  suit  to  be  brought  Is  de- 
pendent upon  the  Interested  party's  giving 
notice  prior  to  the  rendering  of  a  final  deci- 
sion of  whether  he  will  abide  by  it  In  the 
absence  of  both  such  provision  and  implica- 
tion there  is  no  warrant  for  such  limitation 
with  respect  to  the  right  of  suit. 

Whether  the  right  to  require  suit  upon  dis- 
puted claims  was,  under  the  1913  act,  in  the 
nature  of  an  option  to  be  exercised  prior  to 
the  final  decision  by  the  board,  or  was  to  be 
exerci.sed  by  way  of  appeal  from  such  deci- 
sion, is,  in  our  opinion,  not  an  open  question. 

Mlddleton  v.  Texas  Power  &  I4ght  Co., 
108  Tex.  06,  185  S.  W.  559,  states  in  clear 
and  concise  terms  the  purpose,  operation, 
and  effect  of  the'  act.  The  following  excerpts 
from  the  opinion  make  clear  that  in  the  view 
of  the  court  it  is  not  necessary  as  a  prereq- 
uisite to  suit  under  the  act,  that  the  inter- 
ested party  shall  give  notice  In  limine  that 
he  is  unwilling  to  abide  by  the  final  decision 
of  the  board: 

"There  is  also  created  by  the  act  and  (diarged 
with  its  administration,  a  board  of  three  mem- 
tiers,  whose  duties  are  defined.  In  general,  its 
province  is  the  determination  of  disputed  claims 
arising  under  the  act.  If  its  decision  is  not  ac- 
cepted, suit  may  be  brought  upon  the  claim,  or 
be  retjuired  to  be  brought,  against  the  asaocia- 
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tfon  if  Ute  employer  of  the  injured  or  deceased 
employe  was  a  sabocriber  at  the  time  of  his 
injury  or  death,  in  a  court  of  competent  juris- 
diction, which,  however,  shell  adjudicate  the 
questions  of  liability  and  compensation  accord- 
ing to  the  proTisions  of  the  act.    •    •    • 

"Nor  does  the  act  impair  the  li^t  of  trial  by 
Jnry.  Trial  by  jury  caniiot  be  daimed  in  an 
inquiry  that  is  nonjudicial  in  its  character,  or 
with  respect  to  proceedings  before  an  adminliK 
trative  board.  The  Accident  Board  cliarged  with 
the  administration  of  the  act  ia,  as  we  have  said, 
not  a  court.  In  its  determination  of  disputed 
claims  there  could  be  no  right  to  a  jury  trial. 
The  act  authorizes  appeals  from  the  decisions  of 
the  board  to  the  courts,  where  a  jury  trial  of 
the  matters  in  dispute,  under  the  law  as  em- 
bodied In  the  act,  may  be  had.    •    •    •  » 

The  view  that  the  act  reqtdres  notice  In 
Umlue  aa  a  prerequisite  to  suit  is  Inconsist- 
ent witb  tbat  of  the  Snpreme  Court  as  to  Its 
purpose  and  operation.  The  right  to  sne 
is  by  way  of  an  appeal,  and  until  final  de- 
cision la  rendered  by  the  board  there  Is 
nothing  from 'Which  an  appeal  can  be  pros- 
ecuted. 

Following  the  decision  in  the  Mlddleton 
Case,  snpra,  the  Thlrty-Plfth  Legislature 
(Vernon's  Sayles'  Cfv.  Stats.  1918  Supp.  vol. 
2,  arts.  6264-<i244)  amended  section  6  of  the 
1913  act  above  quoted  .so  as  to  provide  tbat 
any  Interested  party  who  does  not  consent 
to  abide  by  the  final  decision  of  the  board 
shall,  within  20  days  after  the  rendition  of 
audi  decl8k«,  give  notice  to  the  adverse 
party  and  to  the  board  that  he  will  not  abide 
by  the  mling,  etc.,  and  nsed  the  same  lan- 
guage In  the  amendment  with  respect  to  the 
consent  of  the  parties  as  was  used  In  the 
amended  act  ^    , 

The  trial  court  was  not  In  error  in  hold- 
ing that  the  award  made  by  the  Industrial 
Accident  Board  was  not  res  judicata  between 
the  parties,  and  the  judgment  of  the  Court 
of  Civil  Appeals  should,  in  our  (pinion,  be 
reversed. 

The  remaining  assignment  of  error  grows 
out  of  the  snggestion  In  the  opinion  of  the 
Court  of  Civil  Appeals  that,  Inasmuch  as  de- 
fendants in  error  were  not  entitled  to  recover 
the  compensation  sued  for  In  a  "lump  sum," 
the  trial  court  may  not  have  had  Jurisdic- 
tion to  try  the  case.  The  suggestion  was 
made  under  the  view  that  defendants  in  er- 
ror were  entitled  to  recover  on  that  count 
of  the  petition  under  which  they  sought  to 
enforce  the  award  of  the  Industrial  Accident 
Board,  and  that  the  amount  thereof  alleged 
to  be  due  at  the  rate  of  $5  per  week  was 
less  than  $500. 

In  that  count  of  the  petition  upon  which 
the  case  was  tried,  defendants  in  error  al- 
leged- tX^t  compensation  had  accrued  for  a 
period  of  more  than  50  weeks  at  the  rate  of 
$15  per  wee^c,  the  total  sum  alleged  to  be 
due  being  an  amount  within  the  court's  ju- 


risdlcttoo.  It  is  therefore  unnecessary,  In 
view  of  our  holding  that  the  award  of  the 
board  was  not  res  Judicata,  to  determine  the 
question  raised  by  the  second  assignment  of 
error. 

Defendants  In  error  in  their  brief  filed  in 
the  Court  of  Civil  Appeals  present  as  their 
fifth  assignment  ot  error  that  the  findings 
and  verdict  of  the  Jury  are  contrary  to  the 
great  preponderance  of  the  evidence.  Inas- 
much as  this  and  other  assignments  relating 
to  the  trial  of  the  case  on  the  facts  were  not 
passed  upon  by  the  Court  of  Civil  Appeals, 
we  recommend  that  the  cause  be  remanded  to 
tbat  court  for  sncb  action  as  may  be  deemed 
pn^ter  following  its  disposition  of  the  assign- 
ments referred  to. 

PHILLIPS,  O.  J.  We  approve  the  Judg- 
ment recommended  In  this  case,  and  the  hold- 
ing of  the  Commission  on  the  question  dis- 
cussed. 


DURHAM  at  al.  v.  HOUSTON  OIL  «0.  OF 
TEXAS.     (No.  151-3110.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
May  26,  1920.) 

1.  Injanetloa  «S9>35(2)  —  Party  having  prior 
possession  andor  deed  may  onjoln  naketf 
trespassas. 

One  having  actual  prior  possession  of  land 
under  a  deed  fully  descriptive  thereof,  under 
which  it  claimed  title,  was  entitled  to  recover 
against  naked  trespassers  in  a  suit  for  injunc- 
tion to  prevent  trespasses  and  the  cutting  of 
timber. 

2.  Adverse  possession  9=398  —  Possession  of 
Improvements  on  leagne  of  land  hald  not  to 
extend  beyond  Improvements. 

One  taking  possession  of  a  leagne  of  land 
of  which  16%  acres  were  improved,  and  claim- 
ug  an  indefinite  640  acres  not  designated,  but 
not  exercising  any  control  over,  or  adverse  pos- 
session of,  any  part  of  the  league  other  than 
that  covered  by  the  actual  improvements,  ac- 
quired no  title  by  limitation  to  any  part  of  the 
league  outside  of  the  improved  land. 

3.  Adverse  possession  ®s>ll2  —  Presumption 
not  Indulged  In  support  of  party  having  bur- 
den. 

Where  the  burden  rests  upon  one  asserting 
limitation,  a  presumption  supporting  the  claim 
should  not  be  indulged,  especially  when  the  evi- 
dence will  not  more  certainly  support  a  pre- 
sumption in  ooQsonanoe  with  the  right  than  in 
derogation  thereof. 

4.  Adverse  possession  «=>85(3)— Evidence  of 
taking  possession  under  some  sort  of  trade 
will  not  warrant  finding  of  adverse  posses- 
sion. 

Evidence  tbat  K.  took  possession  of  land 
owned  by  S.  under  some  sort  of  a  trade,  the 
character  of  which  is  not  shown,  does  not 
warrant  the  jury  in  finding  that  the  {)OBsession 
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wag  taken  under  aach  dreomatahcea  aa  to  B«t   except  tb«  nndivided  640  acres  wblch  tbe? 


in  motioii  the  bar  of  Umitationa,  especially 
where  K.  aubsequently  abandoned  any  char- 
acter of  ocoupancy  for  nore  than  half  a  cen- 
tury. 

5.  Adverse  possesalon  ^=>85  ( I )  —  Absenoe  of 
party  under  «rtiom  anether  took  poeaeaslon 
and  fallnre  to  otalm  raleee  ne  preaamptioii  of 
ad¥ersv  heldlag. 

Where  K.'s  poaaesaion  of  land  owned  by  8. 
was  under  acme  aort  of  a. trade  with  S.,  S-'a 
abeence  and  failure  to  aaaert  hia  right  in  op- 
position to  K.  raised  no  presumption  of  K.'8 
adverse  right. 

6.  Evidence  «=>2I9(I)  —  Abeoaoe  of  vendor 
may  bo  eonaiderad  la  proper  ease  ««  evMonee. 

Where  K.  took  posseasion  of  S.'a  hmd  un- 
der some  sort  of  a  trade,  the  abaence  of  S., 
who  aaserted  no  right  in'  opposition  'to  K., 
might  be  conaidered,  in  a  proper  caae,  by  the 
jury  8B  tending  to  ahow  paiynient  of  the  pur- 
chase money. 

7.  Adverae  possession  «=a60  (4) —Possession  by 
oonsent  remains  such"  until  repudiation 
brought  home  to  owner. 

Where  posseasion  of  land  ia  talten  with  the 
consent  of  the  owner,  the  poaseasion  ia  the 
owner's  possession  until  repudiation  ia  brought 
home  to  liim. 

Bi^or  to  Conrt  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District. 

Suit  by  the  Houston  Oil  Company  of  Texas 
against  Ralph  I>urliam  and  others.  ▲  Judg- 
ment for  plaintiff  was  affirmed  by  the  Oourt 
of  CItU  Appeal^  (183  S.  W.  211),  and  the  de- 
fendants and  certain  interveners  bring  error. 
Affirmed. 

<X  W.  Howth,  W.  R.  Blaln,  E.  L.  Durham, 
and  E.  E.  Easterllng,  all  of  Beaumont,  for 
fdalntUIs  in  error. 

Parlm  &  Eennerly,  of  Houston,  for  defend- 
ant In  error. 

SADLER,  P.  J.  This  suit  was  Instituted 
May  IS,  1914,  by  the  Hofiston  Oil  Company 
of  Texas  against  Balph  Durham,  C.  F. 
Howth,  W.  S.  Bruce4  and  L.  G.  Roberts,  for 
a:n  Injunction  to  prevent  the  defendants  tiata 
trespassing  upon  the  A.  W.  Smith  league  of 
land  in  Hardin  county,  and  to  prohibit  them 
from  cutting  or  remoTing  timber  therefrom, 
or  from  procuring  or  conspiring  with  others 
to  do  so. 

On  September  3,  1914,  Mary  Stockholm  et 
al.,  as  heirs  of  George  Keith,  Intervened,  set- 
ting up  title  in  themselves  to  an  undefined  640 
acres  ot  the  leagve,  and  alleging  that  as  such 
owners  they  placed  the  original  defendants 
in  possession.  They  made  Manor  Hanks,  S. 
C.  Hanks,  J.  8.  Rice,  and  Hezekiah  Rice  de- 
fendants, but  later  dismissed  as  to  them. 
These  interveners  disclaimed  all  title  to  the 
league  against  the  Houston  Oil  Company, 


claimed  under  the  10-year  statute  of  limita- 
tion. The  petition  contains  no  description 
of  the  640  acres,  further  than  that  ft  should 
be  so  surveyed  as  to  include  the  Improve-' 
ments. 

On  June  '29,  1916,  George  Womack  and 
others  Intervened,  ^claiming  the  same  610 
acres  under  George  Keith.  They  later  dis- 
missed their  i4ea  of  Intervention. 

August  2,  1915,  the  original  defoidants 
and  the  Interveners  Mary  Stockholm  et  ai; 
filed  their  first  amended  answer  and  plea  of 
intervention.  After  numerous  exceptions, 
they  specially  alleged  that  the  original  de- 
fendants wer&  in  possession  ot  the  land  as 
tenants  and  cotenants  of  such  interveners, 
and  pleaded  \he  title  In  themselves  to  640 
acres  of  tlie  league,  to  be  so  taken  as  to  in- 
clude the  Improvemoits  of  George  Keith 
made  on  15^  acres.  They  descrlbejd  the  lat- 
ter tract  by  metes  and  bounds  as  inclusive 
of  the  Improvements.  Tbey  pleaded  not 
guilty  and  general  denlaL  They  prayed  for  a 
recovery  of  tiie  640  acres  out  of  the  league, 
aiid  that  the  oourt  have  same  surveyed  so  as 
to  Include  the  land  on  which  the  Improve- 
ments were  alleged  to  have  been  situated. 

August  2,  191S,  the  oil  oompany  filed  its 
BUiKplemental  petition  and  answer  to  the 
cross-action  by  these  parties,  wlieieln  th^ 
set  up  the  6  and  10  year  statutes  in  bar.  The 
10-year  statute  was  asserted  under  recorded 
memorandum  describing  the  whole  leagu& 
The  cause  wait  to  trial  between  the  oil  oom- 
pany on  one  part  and  the  original  defendants 
and  first  interveners  on  the  other.  After 
hearing  the  evidence,  the  court  gave  a  per- 
emptory instruction  for.  the  oil  company,  and 
upon  verdict  returned  in  its  favor  judgment 
was  accordingly  rendered.  The  losing;  par- 
ties appealed,  and  the  judgment  of  the  trial 
oourt  was  affirmed.    103  S.  W.  211. 

As  the  statement  of  the  evidence  given  in 
the  opinion  by  the  Court  of  Civil  Appeals  is 
sufficient  to  an  understanding  of  the  ques- 
tions discussed,  we  deem  It  unnecessary  to 
restate  It,  further  than  attention  may  be 
called  to  It  in  the  opinion. 

The  propositions  which  are  presented  by 
the  plaintiffs  in  error  are :  First,  that  It  waa 
error  to  peremptorily  charge  for  the  oil  com- 
pany, because  the  evidence  wholly  failed  to 
show  title  by  limitation  in  the  company  as  to 
the  640  acres  claimed  by  plaintiCts  in  error; 
second,  that  there  was  error  in  not  sutanit' 
ting  to  the  Jnry  the  Issue  of  title  In  tlie  peti- 
tioners irnder  the  lO-year  statute  as  to  640 
acres  of  the  survey,  because  the  facts  showed 
that  this  ancestor  had  perfected  title  to  640 
acres  prior  to  1860,  and  the  evidence  whoUy 
failed,  to  show  an  Invasion  of  petlfloners' 
possession  in  support  of  limitation  title  in 
the  oil  company  to  any  part  of  the  640  acres ; 
and,  third,  that  under  any  view  of  the  record. 
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tliey  flIiow«a  tttie  by  Umitatlan  against  tbe 
oU  company  as  to  the  15)i  acres. 

Opinion. 

A  statemebt  of  the  respectiTe  positlona  of 
tbe  parties  and  their  rights  furnishes  a  com- 
'  plete  answer  to  the  propositions  urged  in  sup- 
iwrt  of  the  errors  assigned. 

[1]  By  the  pleading  and  facts  adduced,  the 
Houston  Oil  Company  was  shown  to  have 
had  the  -actaal  prior  possession  of  the  whole 
league  under  a  deed  fully  descriptive  thereof, 
under  which  it  claimed  title  to  the  land.  The 
plaintiffs  in  error  subsequently  Invaded  that 
possession  without  apparent  claim.  Under 
this  state  of  facta,  the  oil  company  was  enti- 
tled to  recover  against  the  naked  trespassers. 
House  V.  Reavls,  89  Tex.  626,  35  S.  W.  1063. 

To  defeat  tbe  effect  of  prior  possession, 
plaintiffs  in  error  sought  to  show  title  in 
_  themselves  under  George  Keith  by  limitation 
"  as  to  640  acres.  '  They  took  the  burden  of 
proof.  To  meet  this  duty,  thfey  sought  to 
show  that  In  1837  Smith,  the  patentee,  was  in 
ipossession  of  the  league,  living  In  a  house 
sltnated  on  the  15%  acres  described  in  their 
Intervention;  that  George  Keith  moved  on 
the  league  under  some  kind  of  a  trade  with 
Smith ;  that  Smith  moved  away  when  I^^ith 
moved  in;  and  that  Keith  he}d  that  tract, 
claiming  640  acres,  until  l^flib,  when  It  was 
vacated.  .,, 

[2]  yUfft  cinly  evidence  showing,  or  tendintr 
to  show,  any  dalm  by  Keith  is  that  he  went 
into  possession  with  the  consent  of  Smith, 
settled  on  tlie  improvements  made  by  Smith 
— telng  the  tract  9i  ViMi  eorea  described  by 
metes  and  bounds  in  the  InterventloD — and 
claimed  an  indeflnite  640  acres  out  of  the 
lengoe.  Xbeie  la  anabvenoe  of  pleading  or 
evidence  allowing  any  -charactev  of  &ot  by 
Keith  designating  the  particular  640  acres 
claimed,  or  that  he  ever  exercised  any  control 
over  or  adverse  possession  of  any  part  of  the 
league,  other  than  that  covered  by  the  actual 
improvements.  No  charaeter  of  possessioil 
or  occupancy  by  Keith  or  plaintiffs  In  error 
Is  shown  subsequent  to  1859,  until  In  the 
spring  of  1914.  The  plaintiffs  in«iTor  show- 
ed no  title  by  Umitation  to  any  part  of  the 
league  outside  of  tbe  land  covered  by  the 
Improvements.  Lumber  Co.  v.  Kennedy,  .103 
Tex-  297.  126  8.  W.  lUO:  Titel  v.  Garland, 
99  Tex.  201,  87  S.  W.  1152;  Giddlngs  v. 
Fischer,  97  Tex.  184,  77  S.  W.  209;  McAdams 
T.  Books,  47  Tex.  Civ.  App.  79,  101  S.  W, 
432;  Klce,  Executor,  v.  qoojsb^,  45  OJex.  Civ. 
App.  254,  99  S.  W.  1031. 

We  now  come  to  consider  the  serious  ques- 
tlon  raised  by  Uie  record:  Is  there  any  evi- 
dence raising  the  issue  of  title  in  plaintiffs 
In  error  as  io  the  15%  acres  alleged  to  have 
beea  covered  by  tbe  improvements?'  The  only 
reasonable  conclusion  to  be  drawn  from  the 
evidence  is  that  A.  W.  Smith  had  already  Im- 1 


possession.  Tbe  evidence  shows  that  Smith 
was  living  on  tbe  land  at  tbe  time  Keith  went 
Into  tbe  occupancy  of  tbe  bouse.  How  long 
Smith  bad  been  on  tbe  league,  or  tbe.  extent 
to  which  be  had  imp^ved  tbe  same,  does  not 
aK)ear.  No  additional  improvements  are 
shown  to  bare  been  made  by  Keith  after  tak- 
ing possession.  It  is  not  made  to  appear  that 
be  fenced  any  additional  land  after  taking 
poasesston.  He  went  into  possession  of  this 
improved  land  with  tbe  consent  of  Smith. 
Tbe  bar  of  the  statute  Is  not  made  to  appear, 
unless  Keith's  occupancy  for  20  or  more  years 
under  daim  to  the  undefined  640  acres  can 
be  construed  into  such  open  and  notorious 
adverse  possession  of  the  Improved  tract  as 
charged  Smith  or  his  vendees  with  notice 
of  tbe  repudiation  and  adverse  claim  of 
Keith. 

[3]  Where  tbe  burden  rests  upon  one  .as- 
serting limitation,  presumption  supporting 
the  claim  should  not  be  Indulged,  and  more 
especially  when  the  evidence  will  not  more 
certainly  8U{!|port  a  presumptloa  in  conso- 
nance with  tbe  right  ttian  In  derogatlim 
thereof. 

[4-(1  Keith  took  possession  under  some  sort 
of  trade.  What  was  tbe  trade?  Was  it  some 
executory  contract,  the  complete  performance 
of  wbkdt  would  have  to  tie  shown?  Or  v«s 
it  a  definite  purctmse  of  the  15%  acres  by 
executed  contract  ?  Browning  v.  Estes,  8  Tex. 
462,  49  Am.  Dec.  760.  We  are  left  to  grope 
in  tbe  'mace  of  speculation  as  to  tbe,  char- 
acter of  the  contract  under  wfaUth  poasesBion 
was  taken.  Is  It  within  tbe  field  of  possi- 
bUides  that  a  Jury  can,  upon  any  reasonable 
hypothesis,  say  that'  Keith's  possesstou  was 
taken  under  such  circumstances  as  'to  set  in 
motion  the  bar  of  tbe  statute?  It  is  said 
that  Smith's  absence  and  want  of  assertion 
of  rli^t  Id  opposition  to  Keitb  is  presumptive 
otf  Keith's  adverse  right  We  do  not  tblnk 
this  a  sound  proporttlMi.  Smith  was  not  call- 
ed upon  to  act  until  there  was  certainly  an 
Invasion  of  bis  possession  in  repudiation  of 
the  entry  by  consent,  and  notice  brought 
home  to  him  of  such  r^udlation  and  adverse 
IK>ssesslon.  His  absence  In  proper  case  might 
be  considered  by  a  Jury  as  tending  to  show 
payment  of  purchase  money.  Secrest  v. 
'Jones,  21  Tex.  121.  ■  ■  • 

[T^  If  Keith  took  possessIdA  with  the  ton- 
sent  of  Smith,  that  possession  was  Smith's 
possession  until  repudiatWn  was  brought 
home  to  Smith.  Certainly  the  Jury  may  not 
disregard  tbe  fact  that  possession  was  taken 
under  some  sort  of  trade,  and  treat  the  origi- 
nal entry  as  adverse. . 

We  would  have  an  entirely  different  qui^s- 
don  bad  tbe  evidence  simply  showed  naked 
possession  by  Keith  for  the  statutory  period 
under  an  assertion  of  claim  to  the  land,  or 
with  an  Intention  to  occupy  and  hold  It  un- 
til his  possession  ripened  Into  title.  The 
proved  tbe  15%  acres  when  Keltb  went  into  I  presumption  of  claim  arising  from  tbe  con- 
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tiuned  occupancy,  In  satisfaction  of  the  statu- 
tory prerequisites,  Is  destroyed  when  the 
claimants'  own  evidence,  on  which  they  de- 
pend for  the  establishment  of  title,  discloses 
facts  which  militate  against  the  possession  of 
the  ancestor  as  being  in  opposition  to  and 
against  the  consent  of  the  original  title  bold- 
er, and  shows  the  abandonment  by  the  claim- 
ant of  any  character  of  occupancy  for  more 
than  a  half  century.  The  evidence  shows 
that  from  18S9  to  1914  no  character  of  oc- 
cupancy was  held  by  Keith  or  any  claimant 
under  him.  It  is  shown  that  the  improve- 
ments on  the  15^  acres  had  disa];^>eared, 
with  the  possible  exception  of  some  debris 
of  an  old  chimney.  Before  the  oil  company 
took  possession,  nature  bad  asserted  domin- 
ion and  clothed  the  remains  of  civilized  occu- 
pancy in  the  habiliments  of  the  forest. 

■Having  made  proper  disposition  of  the 
case,  the  Judgment  of  the  Court  of  Civil  Ap- 
peals should  be  affirmed. 

PHILUPS,  C.  J.  We  approve  the  Judg- 
ment recommended  in  this  case. 


DAWSON  V.   KING  et  ai.     (No.   144-^78.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
May  26, 1920.) 

1.  Master  and  servant  «s>tl4— Emfleyi  entt- 
tietf  to  safe  way  of  reacMng  floor  used. 

It  is  the  duty  of  an  employer  to  ezerdae 
ordinary  care  to  furmah  an  employ^  a  reason- 
ably safe  place  in  which  to  work,  including  a 
reasonably  safe  way  or  method  of  aacent  and 
descent  to  and  from  a  second  floor,  where  it 
was  necessary  for  him  to  go. 

2.  Master  and  servant  e=»l29(l)--le]ury  mast 
ke  prekaMe  eonsequenoe  ef  negligence,  which 
ought  to  have  been  fereseen. 

To  entitle  an  employ^  to  recover  for  the 
employer's  negligence,  it  mast  appear  that  the 
injury,  not  necessarily  the  precise  actual  in- 
jury, but  some  like  injury,  was  the  natural  and 
probable  consequence  of  the  negligence,  and 
that  it  ought  to  have  been  foreseen  In  the  light 
of  the  attending  circumstances. 

3.  Master  and  servant  <3=» 1 29(0— Omission  to 
provide  way  of  reaching  upper  floor  held  net 
cauee  of  Injury. 

Where  no  stairway  or  method  of  ascent 
to  an  upper  floor  of  a  building  was  provided,  and 
an  employ^  attempted  to  reach  the  upper  floor 
through  a  bole  in  the  floor,  by  climbing  a  post 
on  which  were  cleats,  and  in  doing  so  placed  his 
hand  against  a  rolling  door  to  brace  or  balance 
himself,  and  the  door  fell  on  him,  the  employ- 
er's negligence  did  not  consist  in  providing  an 
unsafe  way,  but  in  failing  to  provide  any  way, 
and  was  not  the  proximate  canse  of  the  injury, 
which  was  due  to  the  unsafe  way  provided  by 
the  employ^., 


4.  Master  and  servant  «s»  107(2)— E ■player's 
duty  to  secujre  rolling  doer  defined. 

An  employer  owed  to  employes  generally 
the  duty  of  Mocking  a  rolling  door,  to  prevent 
its  falling  while  being  used  by  them  for  its  in- 
tended  purpose,  or  to  prevent  its  falling  npon 
any  employs  working  near  it;  and  a  like  duty 
would  arise  toward  an  employ^,  if  the  employer 
should  have  anticipated  that  he  would  probably 
use  it  for  other  than  its  primary  purpose  in  the 
performance  of  his  work. 

5.  Master  and  servant  ♦a»l07(2)  —  Duty  to 
provide  safe  plaoe  applies  only  to  place  in- 
tended for  use. 

The  employer's  doty  in  respect  to  a  safe 
place  extends  only  to  such  parta  of  premises  as 
he  had  prepared  for  the  employe's  occupancy 
or  use  in  the  performance  of  tus  work,  and  such 
other  parta  as  he  knows  or  ought  to  know  such 
employs  is  accustomed  or  likely  to  use  in  per- 
forming his  work. 

6.  Master  and  servant  «=» 1 2S— Employer  heM 
t,o  owe  ne  duty  respeotiuf  doer  net  used  for 
Intended  purposes. 

An  employer  owed  an  employs  no  duty  to 
secure  a  rolling  door,  so  that  he  could  safely 
use  it  to  brace  or  balance  himself  in  climbing 
through  an  opening  leading  to  an  upper  floor, 
unless  the  employer  knew  or  should  have  known 
that  he  did  so  use  it;  it  not  being  intended  for 
that  use. 

7.  Master  and  servant  <8=>278 (3)— Evidence  In- 
sufficient to  show  employer  should  have  known 
or  anticipated  use  of  door. 

Evidence  held  insufficient  to  show  that  an 
employer  should  have  known  or  anticipated  that 
a  rolling  door  which  it  failed  to  block  would 
be  used  by  an  employs  in  climbing  tliroagh  a 
nearby  opening  in  the  floor,  to  brace  or  l>alance 
himself. 

Error  to  (Tourt  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  Ed.  Dawson  against  Mrs.  H.  M. 
King  and  another.  A  Judgment  for  plalntlff 
was  reversed,  and  Judgment  rendered  for  de- 
fendants, by  the  Court  of  Civil  Appeals  (192 
S.  W.  271),  and  plaintlfl  brings  error.  Af- 
firmed. 

Jno.  O.  Scott,  of  Corpus  Ghrlstl,  (3eo.  P. 
Brown,  of  Edlnburg,  andE.  B.  Ward,  of  Cor- 
pus Cihristl,  for  plaintlfl  in  error. 

Jas.  B.  Wells,  3.  K.  Wells,  and  HerlMrt 
Davenport,  all  of  Brownsville,  and  H.  R. 
Sutherland,  of  Corpus  Cihristl,  for  defendants 
In  error. 

SONPIEaiiD,  P.  J.  Ed.  Dawson,  plalntlff, 
brought  this  action  against  Mrs.  H.  M.  King 
and  the  Murray  (Company,  defendants,  to  re- 
cover damages  for  personal  injuries  received 
by  blm  wbfle  In  their  employ.  The  case  was 
submitted  on  special  issues,  and  on  the  find- 
ings of  the  Jury  Judgment  was  rendered  in 
favor  of  plaintiff.    On  appeal,  the  Judgment 
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of  the  district  court  was  reversed,  and  Judg- 
ment rendered  In  favor  of  defendants.  (Civ. 
App.)  192  S.  W.  271.  This  Is  the  third  ap- 
peal in  this  case.  (Oiy.  App.)  121  S.  W.  917; 
171  S.  W.  K7.  Writ  of  error  was  granted 
herein  by  the  Committee  of  Judges. 

As  gronnds  of  recovery,  plaintiff  alleged 
in  substance:  That  be  was  Injured  while  en- 
gaged in  Installing  for  defendants  a  cotton 
gin  and  cotton  press  in  a  building  at  Klngs- 
vllle,  through  their  failure  to  provide  him 
with  a  safe  place  in  which  to  prosecute  his 
work ;  that  in  the  part  of  the  bnilding  where 
plaintiff  was  engaged  in  his  work  there  was 
an  elevated  floor,  about  7  feet  2  inches  from 
fhe  ground;  that  in  this  floor,  next  to  the 
wall  of  the  building,  tfiere  was  an  opening, 
which  had  been  made  or  left  for  a  flight  of 
steps  as  means  of  ascent  and  descent  to  and 
from  this  floor;  that  steps  at  this  place  were 
necessary  to  enable  plaintiff  to  properly  pros- 
ecute his  work  with  safety,  and  that  defend- 
ants negligently  failed  to  provide  them,  or 
any  means  of  ascent  and  descent  It  was 
further  alleged  that  there,  was  a  large  door- 
way through  a  side  or  wall  of  the  building, 
the  lower  edge  of  which  was  about  on  the 
same  level  with,  or  Just  above,  the  surface  of 
the  nn>er  floor,  which  doorway  was  closed  by 
a  large  rolling  door ;  that,  prior  to  the  time 
of  plaintiff's  injury,  defendants  had  negli- 
gently rolled  the  door  along  its  runway  from 
the  doorway,  so  tliat,  at  the  time  plaintiff 
was  Injnred,  and  many  days  prior  thereto.  It 
remained  suspended,  or  hnng,  from  its  run- 
way against  the  wall  above  one  of  the  sides 
of  the  (^>enlng  through  the  floor;  that  defend- 
ants, after  so  placing  and  leaving  the  door 
above  the  opening,  negligently  failed  to  se- 
curely fasten  It,  ao  that  It  would  not  fall 
from  its  mnway  and  injure  plaintiff  while  he 
was  engaged  In  the  prosecution  of  his  work ; 
that,  while  he  was  engaged  In  his  work  In  the 
building  underneath  this  floor,  it  became 
necessary  for  him  to  get  a  hammer,  which  lay 
on  the  floor  overhead,  near  one  side  of  the 
edge  or  opening;  tbi|l  defendants  had  not 
provided  steps  or  other  means  of  ascent 
whereby  he  could  have  easily  secured  the 
hammer,  and,  in  an  effort  to  get  the  hammer, 
and  in  the  exercise  of  doe  care  and  caution, 
and  without  knowing,  or  having  reason  to  be- 
lieve, that  the  door  was  not  securely  fasten- 
ed, and  that  he  was  thereby  Incurring  dan- 
ger, but,  on  the  c<«trary,  believing  that  the 
door  was  aeciurely  fastened  in  the  place 
where  it  himg,  he  placed  one  foot  on  a  piece 
of  plank  nailed  on  an  apri{^t  near  the  edge 
of  the  opening  left  for  the  stairway,'  caught 
bold  of  the  rolling  door  with  one  hand,  and 
slightly  pulled  oh  the  door  to  assist  him  In  an 
effort  to  reach  the  hammer  with  the  other 
hand;  that,  as  he  did  so,  the  door,  or  one 
aide  or  end  of  it,  gave  way  and  ffell  from  its 
mnway,  cansing  plaintiff  to  fall. 

Utfendants  answered  separately,  -  urging  a 


general  demurrer  and  many  special  excep- 
tions. They  each  denied  that  plaintiff  was 
In  his  employ,  and  each  pleaded  contributory 
negligence  and  assumed  risk.  We  will  as- 
sume, without  deciding,  that  plaintiff  was  in 
the  employ  of  both  defendants.  Plaintiff's 
petition  properly  reflects  die  manner  and  con- 
struction of  the  building  and  of  the  rolling 
door.  We  make  Uiis  further  statement  of 
fttcts  established  by  the  evidence: 

There  was  a  post,  eatS,  at  the  comer  of  the 
opening  left  for  the  stairway,  running  up 
from  the  first  and  through  the  second  floor. 
Cleats  or  wooden  crosspleces  were  nailed  to 
the  post  by  plaintiff,  or  under  his  direction, 
as  a  means  or  method  of  ascending  to  the 
second  floor.  On  the  occasion  of  bis  injury, 
plaintiff  ascended  the  post  to  secure  a  ham- 
mer which  he  had  left  on  the  upper  floor,  and 
which  was  lying  about  18  inches  from  the 
left  edge  of  the  (qpening.  He  did  not  pur- 
pose to  go  to  the  second  floor,  but  only  to 
ascend  a  snfllclent  height  to  enable  him  to 
rea<^  the  hammer.  He  stood  with  his  left 
foot  on  the  cleat,  his  right  foot  suspended  In 
the  air,  and  his  left  arm  clasped  about  the 
post  from  the  front.  In  this  position,  he 
reached  over  and  placed  his  right  hand  on 
the  rolling  door,  some  3  feet  distant,  and  re- 
leased his  left  arm  from  the  post,  intending 
to'  secure  the  hammer  with  his  left  hand. 
The  pressure  against  the  door,  used  by  plain- 
tiff as  a  brace  or  balance  while  he  was  thus 
suspended,  caused  it  to  roll  off  Its  track  and 
fall ;  it  not  having  been  properly  blocked  or 
secured.  Plaintiff  had  a  large  and  extended 
experience  in  the  work  of  Installing  gins  and 
presses.  !He  was  well  acquainted  with  the 
oonstnictioD  of  buildings  of  the  kind  in  ques- 
tion, and  was  in  full  charge  and  control  of 
the  work  of  Installation  in  which  he  was  en- 
gaged. 

[1,  2]  The  duty  devolved  upon  defendants 
to  exercise  ordinary  care  to  furnish  plaintiff 
a  reasonably  safe  place  in  which  to  work, 
which,  under  the  facts,  would  Include  a  rea- 
sonably safe  way  or  method  of  ascent  and 
descent  to  and  from  the  second  floor.  If  the 
breach  of  this  duty  was  the  proximate  cause 
of  plaintiff's  Injury,  defendants  are  liable. 
In  this,  as  in  all  cases  involving  negligence, 
in  order  to  liability,  it  must  appear  that  the 
Injury,  not  necessarily  the  precise  actual  In- 
Jury,  but  some  like  Injury,  "was  the  natural 
and  probable  consequence  of  the  negligence 
or  wrongful  act,  and  that  it  ought  to  have 
been  foreseen  in  fhe  light  of  the  attending 
circumstances."  Milwaukee  Ry.  Co.  v.  Kel- 
logg, 94  U.  8.  469,  24  L.  Ed.  258;  T.  &  P.  Ry. 
Co.  V.  Bigham,  90  Tex.  223,  38  S.  W.  IK. 

[S]  No  stairway  was  built,  and  no  method 
of  ascent  provided,  by  defendants.  In  view 
of  this  negligent  omission,  plaintiff  could 
have  declined  to  enter  upon  or  continue  in 
the  work.  He  could  have  insisted  upon  the 
performance  of  the  duty  imposed  upon  them 
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In  this  particular.  He  did  complain  of  the 
absence  of  the  stairway,  but  continued  In  the 
work;  and,  acting  >upoD  hla  own  independent 
Judgment,  without  the  direction  or  Instruc- 
tion of  defendants,  adopted  a  way  In  the  use 
of  which  he  was  Injured.  The  negligence  of 
defendants  was  negative.  They  omitted  per- 
formance of  a  duty.  Tliey  were  n^lifent, 
not  ia  providing  an  unsafe  way,  but  in  fail- 
ing to  provide  any  way.  The  place,  In  the 
condition  in  which  plaintiff  found  it,  was  per- 
fectly safe.  The  various  parts,  together  con- 
stituting the  place,  used  in  the  manner  and 
for  the  purpose  Intended,  in  no  wise  Imperiled 
plaintiff  In  the  performance  of  his  work.  He, 
without  the  instruction  or  authority  of  de- 
fendants, knowingly — and,  as  we  shall  pres- 
ently see,  unnecessarily — used  tlie  door  for  a 
puri)ose  other  than  that  for  which  it  was  in- 
tended. Through  Ms  own  act  he  rendered 
the  theretofore  safe  place  unsafe.  It  is  ob- 
vious that  plaintiff's  Injury  was  not  the  prox- 
imate result  of  the  failure  of  defendants  to 
provide  a  way,  but  of  the  unsafe  way  he  him- 
self provided.  Having  assumed  to  provide 
the  Way,  instead  of  waiting  upon  defendants 
to  do  so,  plaintiffs  injury  must  be  ctutrged  to 
his  own  conduct  He  is  therefore  in  the  atti- 
tude of  seeking  a  recovery  for  an  act,  not 
done  or  caused  by  defendants,  but  by  him- 
self. St.  U  S.  W,  By.  Co.  V.  Ulgbnote,.90 
Tex.  23,  8©  S.  W.  924;  M.,  K.  &  T.  Ry.  Co. 
of  Tex.  V.  Graham,  209  8.  W.  39^. 

Plaintiff  asserts  that,  in  the  absence  of  a 
way,  he  was  witliin  liis  right  In  devising  one, 
and  the  way  so  devised  would  have  been 
safe,  but  for  the  negligence  of  defendants,  of 
which  he  had  no  knowledge.  The  iiegllgence 
complained  of  was  the  failure  to  properly 
block  the  rolling  door. 

.  [4]  Defendants  owed  to  their  employte  gen- 
erally the  duty  of  safely  securing  the  door, 
by  proper  blocking,  to  prevent  Its  falling 
while  used  by  them  for  its  intended  purpose, 
or  to  prevent  its  falling  upon  any  employ^ 
whose  wotk  required  him  to  be  la  proximity 
thereto.  Under  some  circumstances,  a  like 
duty,  would  arise  toward  an  employ^  who  It 
should  be  .anticipated  would  probably  use  the 
door  for  other  than  it^  primary  purpose  in 
the  performance  of  work  to  which  he  lias 
been  assigned. 

[J,  6]  The  employer's  duty  in  respect  to  a 
safe  place  extends  only  to  such  parts  of  the 
premises  as  he  has  prepared  for  tb^  employe's 
occupancy  or.  use  In  the  performance  of  his 
work,  and  to  such  other  paxts  as  he  knows, 
or  ought  to  know,  such  employe  Is  accus- 
tomed, or  is  likely,  to  use  in  the  performance 
.of  ills  worit.  Considered  as  a  part  of  the 
place,  the  door  was  not  intended  for  use  by 
plaintiff  in  ascending  to  the  second  floor,  and 
defendants  owed  him  no  duty  to  so  secure  it 
that  he  could  safely  use  it  as  he  did,  unless 


they  knew,  or  should  have  known,  ttiat  he 
would  so  use  it  Morrison  v.  Burgess  Sul- 
phite Fiber  Co.,  70  N.  a.  406»  47  Atl.  412,  85 
Am.  St.  Rep.  634. 

[7]  The  purpose  of  tlie  door  was  well 
known  to  plaintiff.  He  testifled  that  doors 
of  this  character  were  found  in  practically 
all  glnhonses.  Its  mere  presence  near  the 
opening  was  not  evidence  either  that  defend- 
ants intended  tliat  plaintiff  should  use  it  as 
he  did,  or  that  they  were  at  fault  in  not 
knowing  tliat  he  was  Ukely  to  or  might  prob- 
ably do  so.  The  evidence  wholly,  negatives 
the  duty  of  knowledge  or  anticipation  on  the 
part  of  defendants,  in  that  the  method  de- 
vised by  plaintiff  did  not  require  the  use  of 
the  door.    He  testifled: 

"If  I  had  thought  that  the  door  was  going  to 
fall,  I  would  have  pat  my  right  foot  on  that 
dpat  and  put  my  left  arm  around  the  sonth 
side  of  that  6x6,  and  pulled  myself  against  the 
post,  and  have  reached  over  with  my  right 
hand,  and  have  gotten  the  hammer.  •  •  • 
I  could  have  gone  upstairs  and  gotten  the  ham- 
mer. *  *  *  I  could  have  climbed  up  the 
post,  and  have  gon%  on  the  floor  myself." 

Instead  of  this,  plaintiff  stood  with  his 
left  foot  on  the  cleat,  his  right  foot  suspend* 
ed  In  the  air,  his  left  arm  about  the  post  from 
the  front,  end,  while  in  this  position,  extend- 
ed bis  right  hand  across  the  3-foot  opening;, 
pressing  against  the  door  to  balance  himself, 
and  at  the  same  time  releasing  his  left  arm 
from  the  poet  intending  with  the  left  hand 
to  secure  the  hammer.  Plaintiff  not  only  de- 
vised  the  method  of  ascent,  but  de|>arted 
from  the  safer  manner  of  its  use,  which,  UBr 
der  his  own  evidence,  did  not  necessarily  in.- 
velve  the  use  of  the  door.  In  the  positloa 
assumed^  by  plaintiff,  it  was  almost  a  physi- 
cal Impossibility  for  him  to  have  secured  the 
hammer.  It  can  hardly  be  said  that  his  act 
was  one  which  even  a  prudent  man  would 
have  been  likely  to  anticipate. 

From  the  record  it  Is  clear  that  defendants 
did  not  know,  and  cannot  be  (barged  with 
kaowiedge,  or  a  duty  V  antldpate,  that  plalBr 
tiff  would  make  use  of  the  door  in  making 
ascent  to  the  second  floor,,  especially  in  view 
of  the  fact  that  the  use  of  the  door  for  such 
purpose,  even  by  the  mettMd  provided  by 
plalntlfl  lilmself ,  was  not  necessary.  We  are 
c(Histrained  to  hold,  for  the  reasoas  stated, 
that  as  a  matter  of  law  the  negligence  of  de- 
fendants in  falling  to  block  or  secure  the 
door  was  not  ttie  proximate  cause  of  the  in- 
jury sustained  by  plaintiff,  and  therefore 
gave  him  no  right  of  action.  T.  &  P.  Ry.  Go. 
V.  Bigham,  supra. 

We  are  of  oplnlcm  that  the  Judgment  of  the 
Court  of  Civil  Appeals  should  be  affirmed. 

PHILLIPS,  0.  J.  We  approve  the  Judg- 
ment recommended  In  this  case. 
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HALL  V.  EDWARDS.    (No.  133-3028.) 

(CommisBion  of  Appeals  of  Texas,  Section  A. 
May  26,   1920.) 

1.  Vtndor  and  parehasar  «=s3ft«>Conveyanee 
of  land  for  innoral  parpoaos  hald  illegaL 

Where  (rantee  immediate};  conveyed  the 
premises  to  a  third  person  by  whom  the  house 
was  to  be  U8«d  for  purposes  of  prostitution,  and 
where  grantee,  by  agreement  of  the  parties, 
■was  a  mere  conduit  through  whom  the  title  was 
to  pass  from  grantors,  who  had  built  house  to 
be  used  for  such  purposes,  to  third  person,  to 
circumvent  any  adverse  action  arising  oat  of 
the  immoral  contract,  the  transaction,  including 
grantee's  execution  of  deed  in  trust  to  secure 
payment  of  purchase  money,  was  in  contraven- 
tion of  public  morals,'  and  therefore  an  illegal 
contract. 

2.  Contraota  ^=3l38(l)— Illegal  transaction 
dote  not  preelttde  recovery  unless  part  of 
cause  of  action. 

The  plaintiff  cannot  recover  when  it  is  nec- 
essary for  him  to  prove,  os  a  part  of  Iiis  cause 
of  action,  his  own  illegal  contract,  or  other  il- 
legal transaction,  but  If  he  can  show  a  com- 
plete cause  of  action  without  being  obliged  to 
prove  his  own  illegal  act,  although  such  illegal 
act  incidentally  appears  and  may  be  important 
even  as  explanatory  of  other  facts  in  the  case, 
he  may  recover. 

3.  Contracts  (S=>I38(2)— Immoral  oontraots, 
when  executed  by  parties,  may  confer  rights 
upon  the  parties. 

Contracts  which  are  illegal  because  of  their 
inHuoral  character  are  void  in  the  sense  that 
they  are  incapable  of  enforcement  in  courts  of 
jnatice  and  will  not  support  a  remedy  and  in 
that  no  I^al  obligation  is  incurred  by  either 
party,  but  are  not  void  in  the  sense  that  they 
can  confer  no  rights,  since  they  can  be  executed 
by  the  voluntary  acts  of  the  parties  or  through 
some  means  or  agency  other  than  courts, 
agreed  upon  by  the  parties,  and,  when  so  exe- 
cuted, they  may  confer  actual  and  irrevocable 
righta  upon  the  parties. 

4.  Contracts  «=>l38(2)-r>Where  Immoral  con- 
tract fully  executed,  courta  will  enforce 
rights  resulting  therefrom. 

When  an  illegal  contract  entered  into  for 
immoral  purposes  has  been  fully  executed,  and 
suit  is  not  brought  for  the  purpose  of  its  en- 
forcement, the  courts  will  recognize  and  enforce 
any  aew  contract  right  or  titie  resulting  from 
ita  execution. 

5.  Trespass  to  try  titie  «=96( I)— Plaintiff  must 
-  establish  his  title. 

In  an  action  in  trespass  to  try  title,  plain- 
tiff, to  recover,  must  establish  his  title. 

6.  Appeal  and  error  «=>909.(2)— Court  deny- 
lag  foreclosure  purchaser  relief  because  of 
lllegaHty  of  mortgage  Is  presumed  to  have 
found  that  purchaser  boaght  for  mortgagee. 

In  mortgage  sale  purchaser's  action  in  tres- 
pass to  try  titie  against  mortgagor,  where  court 
denied  purchaser  relief  on  ground  that  mort- 
gage was  a  part  of  an  immoral  transaction,  it 
will  be  presumed  in  support  of  the  judgment 
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that  purchaser  bonght  the 'property  for  mort- 
gagee. 


7.  Contracts  <S=»I3S(3)— Vendor  cannot  fore- 
close lien  or  recevet*  title  where  land  was 
sold  to  be  ased  for  immoral  purposes. 

Where  property  was  sold  to  be  used  for 
purposes  of  prostitution,  vendors,  having  se- 
cured payment  of  purcbaae-money  notes  by  a 
vendor's  lien  and.by  deed  in  trust,  were  preclud- 
ed, because  of  illegality  of  the  transaction, 
from  foreclosing  the  liens  upon  or  recovering 
title  to  the  l^nd  through  the  courts. 

8.  Trespass  to  try  title  <8)3>B(I)— Trustee's 
sale  Axacutas  ImnMnU  mortgage  contract  so 
as  to  entitle  purobaser  to  relief. 

Recusal  of  defendant,  who  itad  purcliaBed 
property  for  immoral  purposes,  to  yield  posses- 
sion to  plaintiff,  who  had  purchased  at  trustee's 
sale  under  deed  in  trust  executed  as  a  part  of 
the  immoral  transaction,  did  not  render  the  il- 
legal deed  of  trust  an  unexecuted  contract  so 
as  to  preclude  court  from  giving  plaintiff  relief 
in  action  in  trespass  to  try  titie,  the  contract 
having  been  executed  by  the  trustee's  sale 
giving  plaintiff  a  complete  title,  with  the  right 
of  possession  as  an  incident  thereto,  without 
r^ercnce  to  the  original  illegal  contract. 

9.  Property  «ta»7— Right  of  possession  an  in- 
cident of  title. 

Actual  entry  upon  land  is  not  necessary  to 
gtve  seisin  or  investiture  or  to  give  a  more  per- 
fect titie;  the  right  of  possession  l>eing  an  in- 
cident to  and  growing  out  of  the  titie. 

10.  Fraudulent  conveyances  <S=» 1 74(1)— Gran- 
tee may  recover  possession  though  convey- 
ance fraudulent. 

Where  a  conveyance  has  been  made  in 
fraud  of  creditors,  and  possession  remains 
with  grantor,  the  grantee  may  recover  posses- 
sion, 

ri.  Deeds  «=3t7(l)— Reconveyance  by  grantee 

'  In   deed   executed   for  Immoral   purpose   on 

canoellatlan  of  purohas».money  notes  Is  valid. 

If  land  is  conveyed  to  be  used  ior  immoral 
purposes,  and  notes  are  executed  for  purchase 
money,  a  conveyance  of  the  land  by  grantee  to 
a  third  party  or  a  reconveyance  to  grantors  in 
couBideration  of  cancellation  of  notes  would  be 
valid  and  binding,  and  would  divest  grantee  of 
all  tiUe  and  right  to  possession;  the  moral  ob- 
ligation to  pay  the  notes  or  reconvey  being  a 
sufficient  consideration. 

Error  to  Court  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District 

Action  by  W.  M.  Hall  against  Lula  Ed- 
wards. Judgment  for  defendant  was  reform- 
ed, and  a;fflrmed  by  Court  of  Civil  Appeals 
(194  S.  W.  674),  and  plaintiff  brings  error. 
Reversed,  and  judgment  rendered  for  plain- 
tiff. 

Nelson  &  Hunter,  of  Wichita  Falls,  for 
plaintiff  in  error, 

T.  R.  Boone,  of  Wichita  Falls,  for  defend- 
ant in  error. 
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SONFIBU),  P.  J.  Action  in  trespass  to  try 
title  by  W.  M.  Hall,  plaintiff  in  error,  against 
Lula  Edwards,  defendant  in  error. 

By  deed  dated  August  20,  1913,  P.  H.  Pen- 
nington and  Cbarles  Hill  deeded  to  Everett 
Hughes  a  lot  in  Wicliita  Falls  upon  which 
was  situate  a  seven-room  house.  The  recited 
consideration  was  $160  cash,  66  notes  for 
$60  each,  payable  monthly,  and  one  note  for 
$37,  secured  by  vendor's  lien,  retained  in 
the  deed  and  by  a  deed  in  trust  dated  August 
21,  1913.  On  August  21,  1913,  Hughes  con- 
veyed the  property  to  Lula  Edwards,  in  con- 
sideration of  $160  cash  and  the  assumption 
of  payment  of  the  nof^  above  described. 
The  first  13  of  the  notes  were  paid,  and,  de- 
fault having  been  made  in  the  payment  of 
the  notes  subsequently  maturing,  the  trus- 
tee sold  the  property  under  the  trust  deed. 
Plaintiff  in  error.  Hall,  was  the  purchaser 
under  Qie  trustee's  sale,  and  the  trustee  de- 
livered to  him  a  proper  deed  of  conveyance 
to  the  pr(H)erty. 

The  cause  was  submitted  to  a  Jury  upoo 
special  issues.  In  response  to  su^h  issues, 
the  Jury  found  that  Pennington  and  Bill 
sold  the  property  to  be  used  for  immoral  pur- 
poses; that  it  was  used  for  Immoral  pur- 
poses; that  at  the  time  plaintiff  in  error  pur- 
chased the  property  under  the  trustee's  sale 
he  knew  that  the  property  had  been  sold  by 
Pennington  and  Hill  for  immoral  purposes, 
and  was  then  being  used  for  such  purposes. 

The  Court  of  Civil  Appeals  finds  further 
that  Pennington  and  Hill  built  the  house  to 
be  used  for  prostitution  and  for  sale  to 
those  engaged  in  that  business ;  the  terms  of 
sale  being  so  arranged  that  payments  might 
be  made  out  of  the  profits  of  the  business 
conducted  on  the  premises.  The  evidence  es- 
tablishes that  the  property  was  deeded  to 
Hughes  with  the  understanding  that  it  be 
conveyed  Iff  him  to  defendant  in  error ;  the 
object  being  to  circumvent  any  adverse  ac- 
tion arising  out  of  the  Immoral  and  illegal 
contract.  There  is  evidence  that  in  pur- 
chasing the  property  at  the  trustee's  sale 
plaintiff  in  error  acted  for  and  in  behalf  of 
Pennington  and  Hill,  and  that  the  purchase 
by  him  was  for  the  use  of  Pennington  and 
HiU. 

The  trial  court  rendered  Judgment  that 
plaintiff  take  nothing  by  his.  suit,  and  fur- 
ther decreed  that.the  cloud  upon  defendant's 
title,  by  reason  of  plaintiff's  claim,  be  re- 
moved. The  Court  of  Civil  Appeals  reformed, 
the  Judgment  of  the  district  court  by  omit- 
ting therefrom  the  affirmative  relief  granted 
defendant  in  error,  and  as  reformed  afflrmed- 
the  Judgment  194  S.  W.  674.  Writ  of  error 
was  granted  upon  application  referred  to  the 
Committee  of  Judges. 

[1]  As  held  by  the  Court  of  Civil  Appeals, 
the  transaction  involving  the  conveyance  of 
the  proi)erty  by  Pennington  and  Hill  to 
Hughes,  the  execution  of  the  deed  in  trust  by 


Hughes,  and  his  conveyance  to  defendant  in 
error,  was  in  contravention  of  public  morals, 
and  therefore  an  illegal  contract.  It  is  ap- 
parent that  Hughes  was  a  mere  conduit 
through  whom,  by  agreement  of  the  parties, 
the  title  was  to  pass  to  defendant  in  error. 

The  authorities  are  agreed  that  a  court 
will  not  Imd  Its  aid,  in  any  manner,  toward 
carrying  out  the  terms  of  an  Illegal  contract, 
and,  when  a  plaintiff  cannot  establish  his 
cause  of  action  without  relying  upon  such 
contract,  he  cannot  recover.  Bead  v.  Smith, 
60  Tex.  379 ;  Beer  v.  Landman,  88  Tex.  450, 
31  S.  W.  805;  Wiggins  v.  Bisso,  92  Tex.  219, 
47  S.  W.  637,  71  Am.  St.  Rep.  837. 

[l]  As  stated  in  Frost  v.  Plumb,  40  Conn. 
Ill,  16  Am.  Rep.  18,  quoted  in  Beer  v.  Land- 
man, supra: 

"We  understand  the  rule  to  be  this:  The 
plaintiff  cauiot  recover  whenever  it  is  neces- 
sary for  him  to  prove,  as  a  part  of  Us  cause 
of  action,  his  own  illegal  contract,,  or  other  il- 
legal transaction;  but  if  he  can  diow  a  com- 
plete cause  of  action  without  being  obliged  to 
prove  his  own  illegal  act,  although  such  illegal 
act  may  incidentally  appear,  and  may  be  iQ>- 
portant  even  as  explanatory  of  other  facts  in 
the  case,  he  may  recover.  It  is  sufficient  if  his 
cause  of  action  is  not  essentially  founded  upon 
something  which  is  illegal.  If  it  is,  whatever 
may  be  the  form  of  the  action,  he  cannot  re- 
cover." 

[31  Illegal  contracts  of  this  character  are 
said  to  be  void.  The  use  of  the  term  "void" 
in  this  connection  tends  to  confusion.  Such 
contracts  are  void  In  the  sense  that  they  are 
incapable  of  enforcement  in  courts  of  Jus- 
tice, and  will  not  support  a  remedy.  No 
legal  obligation  is  incurred  by  either  party. 
But  such  contracts  are  Aot  void  In  the  sense 
that  they  can  confer  no  rights.  They  can 
be  executed  by  the  voluntary  acts  of  the 
parties,  or  through  some  means  ot  agency, 
other  than  the  courts,  agreed  upon  between 
the  parties;  and  if,  and  when,  so  executed, 
they  may  confer  actual  and  irrevocable  rights 
upon  the  parties.  2  Elliott,  Con.  {  1001; 
McBlair  v.  Qibbes,  17  How.  232,  15  L.  Ed. 
132. 

From  the  fact  alone  that  a  contract  is 
unoiforceable  in  the  courts,  it  does  not  fol- 
low that  an  enforceable  right  or  estate  can^ 
not  result  therefrom.  This  is  illustrated  in 
the  case  of  a  creditor  who,  prior  to  the  adop- 
tion of  the  present  Constitution,  had  ac- 
quired  a  properly  executed  deed  in  trust  ap> 
on  the  homestead  of  the  debtor.  The  Con- 
stitution prohibited  a  forced  sale  of  tiie 
homestead.  This  was  the  only  method  by 
which  the  courts  could  subject  sudi  property 
to  the  payment  of  the  debt,  and  the  lien  was. 
therefore,  unenforceable  through  the  courts. 
Yet  a  sale  made  by  the  trustee  under  the 
deed  in  trust  was  valid  and  binding.  Again, 
where  a  debt  secured  by  a  deed  in  trust  was 
barred  by  limitation,  the  lien  could  not  be 
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toredoeed  by  the  courts ;  but,  until  recent 
leglsIatlM),  a  sale  under  tbe  deed  In  trust 
conveyed  good  title  to  the  property.  Gold- 
frank  T.  Toung,  64  Tex.  432. 

[4]  When  an  illegal  contract,  of  the  char- 
acter here  In  question,  hag  been  fully  execut- 
ed, and  suit  Is  not  brought  for  the  purpose 
of  Its  enforcement,  the  courts  will  recognize 
and  ^iforce  any  new  contract,  right,  or  title 
resulting  from  its  execution  by  the  parties 
themselves.  Wagner  v.  Blering,  65  Tex.  506 ; 
Floyd  V.  Patterson,  72  Tex.  202,  10  S.  W.  526, 
13  Am.  St.  Rep.  787;  De  Leon  v.  Trevlno,  49 
rDex.  88,  SO  Am.  Rep.  101 ;  Brooks  v.  Martin, 
2  Wall.  70,  17  I*  Ed.  732.  And,  to  use  the 
language  of  the  court  in  Wegner  t.  Blering, 
■upra: 

"When  the  contract  has  been  executed  with- 
out the  aid  of  courts  by  the  voluntary  acts  of 
the  parties,  the  profit  or  estate  *  •  *  Is  not 
contaminated." 

[t,  I]  This  action  is  in  trespass  to  try  title. 
In  order  to  a  recovery,  it  was  essential  that 
plalnllft  establish  his  title.  He  purchased 
under  the  trustee's  sale  with  full  Imowledge 
of  tbe  illegality  of  the  contract.  It  may.  be 
that  there  was  evidence  sufficient  to  raise  the 
issue  ttiat  he  purchased  for  Painington  and 
Hill.  This  issue  was  not  submitted,  nor  its 
submission  requested;  and,  to  sustain  the 
judgment  of  the  trial  court,  the  presumption 
obtains  that  the  court  so  foubd.  In  the  fur- 
ther consideration  of  the  case  we  will  regard 
plaintiff  in  error  as  occupying  the  same  posi- 
tion that  Penningtcm  and  Hill  would  occupy, 
according  him  no  different  or  higher  rights. 

[7]  Tbe  deed  from  Pennington  and  Hill  to 
Hughes  reserved  a  vendor's  Ilea  to  secure 
payment  of  the  purchaae-money  notes;  and 
thereby  the  superior  title  remained  in  them. 
To  further  secure  payment  of  the  notes, 
Hughes  executed  tbe  deed  in  trust.  Dbfend- 
ant  in  error  took  the  property  subject  to  these 
liens.  The  transaction  bdng  Illegal,  Penning- 
tcm and  HiH  were  precluded  from  foreclosing 
the  liens  upon  or  recovering  title  to  the  land 
through  the  courts. 

[1]  But  the  Illegality  of  the  transaction  did 
not  prevent  the  exercise  of  the  power  of  sale 
conferred  upon  the  trustee,  by  agreement  of 
the  parties,  throu^  the  deed  In  trust.  At 
this  sale  plaintitC  in  error  became  the  pur- 
chaser, and  acquired  the  title  remaining  in 
Pennington  and  Hill  through  the  retention  of 
the  vendor's  lien  and  that  of  defendant  in 
error  acquired  by  her  deed  from  Hughes. 
Tbe  sale  put  an  end  to  the  illegal  contract. 
It  was  fully  executed  by  the  parties  them- 
selves, acting  through  the  trustee,  who,  in  the 
execution  of  the  trust,  was  the  agent  of  all 
the  parties  thereto.  Plaintiff,  in  error's  title, 
though  arising  out  of  the  illegal  contract, 
was  not  dependent  upon  it ;  that  is,  no  action 


of  the  court  was  necessary  to  enforce  tbe  con- 
tract, or  any  of  its  terms.  In  order  to  make 
tihe  title  perfect  or  complete.  ' 

A  title  or  estate  so  resulting  from,  and 
arising  out  of,  the  illegal  contract,  fully  exe- 
cuted, will  be  recognized  by  the  courts ;  tbe 
recognition  Involving  no  reference  to,  or  ac- 
tion upon,  tbe  contract  Itself. 

Plaintiff  In  error  not  seeking  the  enforce- 
ment of  the  contract,  and  not  Invoking  It  to 
sustain  a  remedy,  its  Illegality  is  no  defense. 
To  permit  this  defense,  under  the  facts  here- 
in, would  be  to  create  a  right  or  title  in  de> 
fendant  In  error  dependent  entirely  upon  such 
contract.  It  would,  in  effect,  be  to  enforce 
the  contract  on  her  behalf,  enabling  her  to 
reap  a  benefit  thereunder.  The  same  prin- 
dides  which  govern  courts  In  declining  to  en- 
force an  Illegal  contract  in  aid  of  a  plaintiff's 
title  Inhibit  Its  use  to  create  a  title  in  a  de- 
fendant Wooden  v.  Shotwell,  24  N.  J.  Law, 
789. 

Froitt  the  fact  that  defendant  In  error  did 
not  yield  possesslcm,  the  Court  of  Civil  Ap- 
peals concluded  that  the  contract  was  not 
fully  executed,  and  that  plaintiff  in  error, 
in  seeking  recovery  of  possession,  invokes 
the  aid  of  the  court  in  carrying  into  final 
effect  the  Illegal  contract  We  think  this  con- 
clusion erroneous. 

[9]  Wbere  parties  to  such  an  illegal  con- 
tract. In  dependence  thereon,  seek  the  aid  of 
tbe  court  to  create  In  them  the  right  of  pos- 
session, the  court  will  retuse  its  aid.  But 
where  such  parties  establish  an  existent  right 
of  possession,  needing  the  aid  of  the  court, 
not  for  its  creation  but  only  for  its  enforce- 
ment, such  aid  will  not  be  denied  them.  The 
right  of  possession  Is  an  incident  to,  and 
grows  out  of,  the  title.  The  title  vested  in 
plaintiff  in  error  through  the  trustee's  deed. 
It  was  as  perfect,  upon  the  due  execution  and 
delivery  of  the  deed,  as  though  he  had  been 
placed  in  actual,  pedal  possession  of  the 
land.  Actual  entry  upon  land  is  not  neces- 
essary  to  give  seisin  or  investiture,  or  to  give 
a  more  perfect  title.  The  title  draws  to  it  the 
legal  seisin  and  possession.  Horton  v.  Craw- 
ford, 10  Tex.  382 ;  Titus  v.  Johnson,  .^  Tex. 
224.  Exhibiting  a  perfect  title,  plaintiff  In 
error  established  an  existing  right  of  posses- 
sion in  no  manner  dependent  upon  the  action 
of  the  court,  and  sought  only  an  enforcement 
of  this  right. 

[1 0]  Where  a  conveyance  has  beeA  in  fraud 
of  creditors  and  possession  remains  with  the 
grantor,  the  grantee  may  recover  possession. 
Hoeser  v.  Kraeka,  20  Tex.  450 ;  Lemp  Brew- 
ing Co.  v.  La  Rose,  20  Tex.  Civ.  App.  575,  50 
S.  W.  460. 

This  holding  Is  predicated  upon  the  fact 
that  the  conveyance,  though  void  as  to  credi- 
tors, was  valid  and  Unding  as  between  the 
parties  and  those  claiming  under  them.  The 
title  having  vested,  the  right  of  possession 
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followed.  Herein  the  deed  In  tmat  was  void 
only  In  the  sense  that  it  could  not  be  «n- 
forced  through  the  courts.  It  oonld  be,  and 
was,  executed  in  the  manner  agreed  upon 
between  the  parties,  without  the  aid  ot  the 
court ;  and  thereby  the  title  passed,  and  with 
it  the  right  of  possession. 
■  [11]  It  cannot  be  doubted  that,  had  Pen- 
nington and  Hill  convesred  the  land  to  de- 
fendant in  error,  she  executing  notes  for  the 
purcbase  price,  a  conveyance  of  the  land  by 
her  to  plaintiff  In  error, -or  a  reconveyance  by 
her  to  Pennington  and  Hill,  In  conslderai 
tion  of  the  cancellation  of  the  notes,  would 
have  been,  in  all  things,  valid  and  binding. 
In  such  case,  had  she  remained-  In  possession 
of  the  property,  there  wouid  be  notMng  to 
preclude  her  grantee  from  recovering  posses- 
sion. The  execution  of  the  deed  would  be 
clearly  within  the  right  of  defendant  In  error, 
and  through  its  execution  she  would  W  di- 
vested of  all  title  and  the  resultant  right  of 
possession.  Goncedlog  to  her  the  right  to  at- 
tack the  validity  of  the- deed  on  the  ground 
that  it  was  founded  upon  an  Illegal  consid- 
eration, as  in  the  case  of  Medearls  v.  Gran- 
berry,  38  Ter.  Civ.  App.  18T,  m  S.  W.  1070, 
cited  and  discussed  by  the  Court  of  Civil  Ap- 
peals, such  defense  would  be  grotlndless.  De- 
spite the  illegality  of  the  transaction,  there 
was  a  moral  obligation  resting  upon  defend- 
ant in  error  to  pay  the  purchase-money  notes 
or  reconvey  the  land.  While  courts  will  not 
enforce  the  moral  obligation,  they  wUl  recog- 
nize it  as  a  valuable  and  sufficient  considera- 
tion to  supiwrt  the  deed.  Blcocchi  v.  Casey- 
Swasey  Co.,  91  Tex.  259,  42  S.  W.  963,  66  Am. 
St  Rep.  875 ;  McBlair  v.  Gibbes,  supra. 

The  deed  under  the  trustee's  sale  had  pre- 
cisely the  same  legal  effect  as  a  deed  executed 
by  defendant  In  error  would  have  had.  As 
said  by  the  Court  of  Civil  Appeals: 

"Ihe  trustee's  deed  executed  under  the  au- 
thority of  the  deed  of  trust  is  in  legal  effect  a 
conveyance  by  Lula  Edwards  herself." 

There  is  no  attack  upon  the  regularity  of 
the  sale  by  the  trustee,  or  the  deed  executed 
by  him  to  plaintiff  in  error.  Though  the  exe- 
cution of  the  deed  In  trust  was  illegal,  the 
sale  thereunder  had  in  it  no  element  of  Il- 
legality. It  was  not  in  contravention  of  pub- 
lic morals,  nor  contrary  to  any  public  policy, 
and  the  title  vesting  In  plaintiff  in  error  was 
complete  without  reference  to  the  original 
illegal  contract 

We  are  of  opinion  that  the  Judgments  of 
the  district  court  and  the  Court  of  Civil  Ap- 
peals should  be  reversed,  and  Judgment  here 
rendereu  for  plaintiff  in  error. 

PHILLIPS,  C.  J.  We  approve  the  Judg- 
ment recommended  in  this  case. 


PECOS  &  N.  T.  RY.  CO.  V.  HALU 
<No.  125-3004.) 

(Commission  of  Appeals  of  Texas,  Section  A, 
May  26,  1920.) 

1.  Conineree  -(3=38(3)— State  cattis  quarantlae 
regulations  held  not  In  conflict  with  or  sn- 
parseded  by  federal  regulations  as  to  later, 
•tate  shlpmedt. 

State  regulations  for  moving  cattle'  from 
pasture  in  quarantined  territory  to  station  are 
not  in  conflict  with,  and  so  not  superseded  by, 
federal  regulations,  under  the  national  quar- 
antine aot,  relating  Solely  to  their  movement  is 
Interstate  stilinnent 

2.  Carriers  €=3215(1)— Not  liable  for  damage 
from  dipping  cattle  baoause  of  advance  notfca 
that  It  would  not  transport  them  snless  dip- 
ped, at  required  by  qnarantlne  regulations  be- 
fore taking  them  to  station. 

Where  plaintiff  without  dipping  Us  cattle, 
in  pasture  in  territory  under  quarantine,  could 
not  have  taken  them  to  defendant's  station  for 
interstate  shipment,  without  violating  quar- 
antine regulations,  defendant,  because  notify- 
ing plaintiff  in  advance  that  it  would  not  trans- 
port them  unless  they  were  dipped,  was  not  li- 
able for  the  damage  from  dipping  them,  which 
plaintiff  thereupon  had  done,  irrespective  of 
whether  under  regulations,  under  the  national 
quarantine  act,  it  would  have  been  defendant's 
duty  to  receive  them  for  stiipment  had  they 
been  moved  and  tendered  for  slupment  without 
dlDPing. 

Error  to  Court  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District 

Action  by  J.  F.  Hall  against  the  Pecos  & 
Iforthem  Texas  Railway  Oompany.  Judg- 
ment for  plaintiff  was  affirmed  by  the  Court 
of  Civil  Appeals  (180  S.  W.  535),  and  defend- 
ant brings  error.    Reversed  and  rendered. 

Terry,  Cavln  &  Mills,  of  Galveston,  and 
Madden,  Trulove,  Ryburn.&  Pipkin,  of  Ama- 
rillo,  for  plaintiff  in  error. 

U.  R.  Hazelwood  and  J.  M.  Jones,  botli  of 
Amarillo,  for  defendant  in  error. . 

TAYLOR,  J.  J.  F.  HaU  early  in  October, 
1913,  entered  into  a  contract  witli  Warren  & 
Sou,  ranchmen,  by  which  he  agreed  to  take 
from  them  all  their  heifers  of  a  certain  class, 
less  a  10  per  cent,  cut  back.  The  cattle  were 
located  on  a  ranch  in  Parmer  and  Bailey 
counties,  Tex.,  tiuct  by  the  terms  of  Hall's 
contract  of  purchase  were  to  be  by  the  own- 
ers rounded  up  at  Cyclone  WeU,  where  Uall 
was  to  make  his  cut  back.  Following  this, 
the  cattle  to  be  received  by  HaU  were  to  be 
taken  to  Bovlna,  a  station  on  the  Pecos  & 
Northern  Texas  Railway  Company's  line 
about  live  miles  from  Cyclone  Well,  and  there 
delivered  to  Hall  on  October  24tli.  HaU  was 
purcliaslng  the  cattle  for  shipment  from  Bo- 
vlna to  Kansas  City  for  immediate  slaughter. 
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and  on  October  14th  ordered  cars  In  wblch  to 
move  the  shipment  on  the  24th. 

The  territory,  Including  all  of  Bailey  and 
Parmer  connties,  a's  -well  as  the  ranch  upon 
which  the  cattle  were  located,  was  then  under 
quarantine  established  by  both  state  and  fed- 
eral authorities  on  account  of  the  prevalMice 
of  a  disease  known  as  scabies. 

On  October  22d,  before  the  cattle  were  to 
be  rounded  up  for  Hall  to  make  his  cut  back, 
L.  L.  Jones,  an  Inspector  for  both  ttie  Live 
Stock  Sanitary  Commission  of  %'exas  and  the 
Bureau  of  Animal  Industry  for  the  federal 
government,  Informed  the  station  agent  at 
Bovina,  John  Lucas,  that  be  would  not  issue 
a  shlpi)lng  permit  for  the  cattle,  unless  they 
were  dipped.  Lucas  thereupon  communicated 
by  wire  with  the  company's  general  freight 
agent,  and  was  advised  not  to  receive  the 
cattle  for  transportation  unless  they  were 
accompanied  by  a  shipping  permit.  Follow- 
ing this,  Lucas  attempted  to  get  In  telephone 
communication  with  Warren  &  Son's  foreman, 
Mr.  Morehead,  for  the  purpose,  according  to 
his  statement,  "of  not  having  .him  go  to  the 
trouble  of  bringing  In  the  cattle  without 
knowing  they  would  Be  clear  for  shipment" 
Lucas  failed  to  get  In  communication  with 
Morehead,  but  later  In  the  day  talked  to  In- 
spector Jones,  who  volunteered  his  services 
in  the  matter  of  either  seeing  Morehead  direct, 
or  sending  him  word  that  Lucas  would  not  re- 
ceive th^  cattle  for  shlpm^it  until  a  prantlt 
h^  been  Issued.  Morehead  testlfled  that  he 
u  received  the  message  from  Jones  that  the  cat- 
tle would  not  be  received  for  shipment  until 
they  had  been  dipped.  For  that  reason,  he 
testified,  he  did  not  take  the  heifers  to  Bo- 
vina on  the  24th  for  delivery.  The  night 
following  the  conversation  between  Jones  and 
Morehead  the  latter  talked  with  Hall  over 
the  telephone,  with  the  -result  that  the  cattle 
were  dipped  the  next  day  under  Hall's  instruc- 
tions. A  shipping  permit  was  issned,  and  on 
October  31st  the  cattle  were  delivered  to 
Hall  at  Bovina,  and  by  Hall  to  the  raUway 
company,  and  shipped. 

Hall  sued  the  railway  company  for  the  dam- 
ages sustained  by  the  cattle  resulting  from 
the  dipping.  He  states  in  his  first  supplemen- 
tal petition  that  the  gbrt  of  lus  cause  of  ac- 
tion "is  the  unlawful,  illegal,  and  negligent 
requirement  by  the  defendant  that  plalntur 
procure  a  certificate  of  the  Inspection  and 
permit,  which  would  reapire  dipping  of  the 
cattle  in  question  before  It  would  accept  them 
for  shipment." 

Rule  10  of  the  Uve  Stock  Sanitary  Com- 
mission of  Texas,  promulgated  under  the 
quarantine  laws  of  the  state,  and  In  force 
at  the  time  of  the  transactions  above  detailed, 
recites  that,  whereas  it  had  been  ascertained 
by  the  Live  Stock  Sanitary  Conunission  that 
scabies,  a  contagious,  comaiunlcable  disease, 
was  prevalent  among  the  cattle  in  the  coun- 
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ties  named,  including  the  connties  of  Parmer 
and  Bailey,  that  to  the  end  the  disease  be 
eradicated  from  among  the  cattle  of  Texas, 
the  movement  of  any  catle  from,  through,  or 
into  the  counties  named  should  be  made  In 
the  manner  and  under  the  conditions  theife- 
af  ter  prescribed. 

The  conditions  prescribed  by  rule  20  of  the 
commission  were,  tn  effect,  that  no  catfle  held 
In  the  counties  named  should  be  moved  from 
the  pastures  where  located  for  any  purpose 
whatsoever  without  a  permit  issued  by  a  duly 
authorized  Inspector  of  the  commission,  and 
that  no'  cattle  within  the  territory  designated 
should  be  tendered  for  Inspection  to  a  federal 
inspector  for  interstate  movement,  unless  the 
owner  of  the  cattle  was  In  possession  of  a 
certificate  signed  by  an  inspector  for  the  com- 
mission, stating  that  the  owner  of  the  cattie 
tendered  had  compiled  wlh  the  state  laws, 
rules,  and  regulations  of  the  commission,  and 
that  hlB  range  and  cattle  were  free  of  Infec- 
tion. 

Regulation  No.  21  of  the  Bureau  of  Animal 
Industry  for  the  federal  government,  promul- 
gated and  in  force  at  the  same  time,  provides 
that  cattle  not  visibly  diseased,  but  whlcii  may 
be  part  of  a  diseased  herd,  may,  without  In' 
spection,  be  shipped  Interstate  as  "uninspect- 
ed exposed  cattle"  for  lihmedlate  slaughter, 
from  points  in  the  quarantined  area  to  any 
recognized  slaughtering  center  where  pens 
were  provided  for  yarding  exposed  cattle, 
provided  the  officers  of  the  transportation 
company  fixed  to  both  sides  of  the  cars  car- 
rying such  cattle  a  durable  placard  on  which 
was  printed  In  the  type  prescribed  the  words, 
"uninspected  exposed  cattie."  Plaintiff  con- 
tended that,'  inasmuch  as  his  cattie  were  of 
ttie  class  designated,  they  were  eligible  to 
shipment  under  the  federal  regulation,  with- 
out dipping  and  wlUMUt  the  Issuance  of  a 
certificate  or  permit.' 

The  court  received  in  evidence  the  rules  of 
the  Live  Stock  Sanitary  Commission  offered 
by  defendant,  but  kfter  the  evidence  was  con- 
cluded withdrew  them  from  the  consideration 
of  the  Jury.  The  charge  was,  In  substance, 
that  If  the  cattie  were  uninspected  exposed 
calUe,  but  not  diseased,  and  plaintifl!  ordered 
cars  for  their  transportation  on  October  24th 
from  Bovina  to  Kansas  City  for  Unmediate 
slaughter,  and  that  prior  to  the  time  for  ship- 
ment defendant  announced  It  would  not  re- 
ceive and  transport  the  cattle  without  a  cer- 
tificate or  permit,  or  unless  they  were  first 
dipped,  and  that  such  announcement.  If  any> 
was  communicated  to  plaintitr,  and  that  the 
only  lawful  way  by  which  a  shipping  permit 
or  certificate  could  be  obtained  was  for  the 
cattle  to  be  dipped,  and  that  'In  compliance 
with  the  annonncement  the  cattle  were  dip- 
ped, and  from  the  dipping  as  a  proximate 
cause  sustained  the  Injuries  alleged,  to  find 
forplaintilC 


Digitized  by 


Google 


172 


222  SOUTHWESTERN  BEFORTEJEt 


(Tex. 


The  trial  resulted  In  a  verdict  and  Judgment 
for  plaintiff.  Tlie  C!onrt  of  Civil  Appeals  af- 
firmed the  Judgment.  189  fi.  W.  635.  The 
writ  was  granted  upon  application  referred 
to  the  committee  of  Judges. 

11]  Plalntift  seeks  to  predicate  liability  up- 
on the  station  agent's  statement  that  he 
would  not  receive  the  cattle  for  transporta- 
tion unless  they  were  dipped  and  the  sub- 
sequent act  of  dipping  resulting  in  their  in- 
Jury,  and  attempts  to  discharge  the  burden  of 
showing  that  plaintiff  could  have  lawfully 
tendered  the  cattle  for  shipment  without  dip- 
ping on  the  date  the  cars  were  due  to  be  fur- 
nished at  Bovina,  by  invoking  federal  regula- 
tion No.  21. 

The  dl£Bculty  arises  from  the  fact  that  at 
the  time  of  the  agent's  statement,  by  which 
it  is  claimed  he  Waived  the  company's  right 
to  an  actual  tender  of  the  cattle  for  shipment, 
they  were  in  the  custody  of  Warren  &  Son 
In  their  pasture  several  miles  distant  from 
Bovina.  They  were  at  that  time  also  a  part 
of  a  diseased  herd  in  infected  territory,  and 
had  not  been  tendered  to  a  federal  Inspector 
for  Interstate  movement;  nor  had  a  permit 
or  certificate  been  issued  preliminary  to  such 
movement,  as  required  by  the  state  quaran- 
tine rules. 

Defendant  in  error  questions  the  validity  of 
the  state  rules,  and  points  out  that  in  1905 
Ck>ngre88  enacted  sections  8703,  8704,  U.  S. 
Comp.  Stats.  1916,  relating  to  the  Interstate 
shipment  of  diseased  and  exposed  cattle  from 
quarantine  districts ;  that  under  section  8703 
it  is  the  duty  of  the  Secretary  of  Agriculture 
to  promulgate  rules  and  regulations  govern- 
ing the  inspection,  certification,  treatment, 
handling,  and  the  )>ietbod  and  manner  of  de- 
livering and  shipping  of  cattle  from  a  quaran- 
tined state,  or  any  portion  thereof,  into  any 
other  state;  that  section  8704  provides  that 
cattle  may  be  moved  from  such  area  in  com- 
pliance with  the  rules  and  regulations  pro- 
mulgated pursuant  to  the  provisions  of  sec- 
ti<m  8703,  and  that  cattle  may  lawfully  be 
moved  only  in  compliance  with  the  rules  and 
regulatioits  so  promulgated.  The  contention 
is  made  that  upon  such  enactment  by  Con- 
gress the  national  quarantine  laws  suxjersed- 
ed  those  of  the  state. 

The  state  quarantine  laws  and  reguliitious 
are  superseded  by  the  federal  only  in  case  of 
conflict,  or  in  the  event  the  state  rules  are 
unreasonable  and  Impose  a  direct  burden  up- 
on interstate  commerce.  St  L.  S.  W.  By. 
Co.  V.  Smith,  20  Tex.  Civ.  App.  451,  49  S.  W. 
627 ;  Id.,  181  U.  S.  248,  21  Sup.  Ct.  603,  45  L. 
Ed.  847;  Evans  v.  Chicago  &  N.  W.  Uy.  Co., 
109  Mhm.  64,  122  N.  W.  876,  26  L.  B.  A.  (N. 
S.)  278;  Hannibal  &  St.  J.  R.  Co.  v.  Husen, 
95  U.  S.  465,  24  L.  Ed.  527 ;  Minnesota  v.  Bar- 
ber, 136  U.  S.  313,  10  Sup.  Ct.  ,862,  34  L.  Ed. 
455,  3  Interst  Com.  Com'n  B.  185;  Missouri, 
K.  &  T.  B.  Co.  T.  Haber,  168  U.  S.  613,  .18 


Sup.  Ct  488.  42  L.  Ed.  878;  Basmussen  v. 
Idaho,  181  U.  S.  198,  21  Sup.  Ct  594,  45  L. 
Ed.  820.  Whether  the  state  and  federal  reg- 
ulations are  in  conflict  must  be  determined  by 
reference  to  the  regulations  themselves. 

The  federal  regulation  invoked  relates 
wholly  to  safeguards  provided  to  prevent  the 
spread  of  the  disease  after  the  cattle  have 
beffli  received  by  the  carrier  and  are  in  the 
process  of  interstate  shipment.  State  rules 
Nos.  19  and  20  have  to  do  with  precautions  to 
be  exercised  in  moving  the  cattle  from  the 
pastures  in  which  located,  and  the  tendering 
of  them  to  a  federal  Inspector  for  interstate 
movement  They  are  supplemental  rather 
than  in  conflict 

The  state's  Jurisdiction  over  its  exports  un- 
til they  are  committed  to  the  carrier  for  trans- 
portation when  they  are  to  be  transported  by 
rail,  and,  in  any  event  until  they  are  started 
upon  their  ultimate  passage  from  the  state, 
is  recognized  by  both  the  federal  and  state 
decisions. 

In  Coe  V.  Enrol,  116  U.  S.  517,  6  Sup.  Ct 
475,  29  L.  Ed.  715,  the  court  say: 

"When  the  products  of  the  farm  or  the  for- 
est are  collected  and  brought  in  from  the  sur- 
ronnding  country  to  a  town  or  station  serving 
as  an  entrepot  for  that  particular  region, 
whether  on  a  river  or  a  line  of  railroad,  such 
products  are  not  yet  exports,  nor  are  they  in 
process  of  exportation,  nor  is  exportation  be- 
gun until  they  are  committed  to  the  common 
carrier  for  transportation  out  of  the  state  to 
the  state  of  their  destination,  or  hare  started 
on  their  ultimate  passage  to  that  state.  'Ai- 
til  then  it  is  reasonabte  to  regard  them  as  not 
only  within  the  state  of  their  oritin,  bat  as  a 
part  of  the  general  mass  of  property  of  that 
state,  subject  to  its  Jurisdiction." 

The  doctrine  stated  has  been  reaffirmed  in 
the  recent  cases  of  BfcClnskey  v.  MarysviUe 
&  Northern  By.  Co.,  243  U.  S.  36,  37  Sup.  Ct 
374,  61  L.  Ed.  578,  and  Hammer  v.  Dagen- 
hart  247  U.  S.  272,  38  Sup.  Ct  529,  62  L.  Ed. 
1101,  3  A.  L.  R.  649,  Ann.  Gas.  1918E,  724. 
In  Houston  Direct  Navigation  Co.  v.  Insur- 
ance Co.  of  North  America,  89  Tex.  1,  32  S. 
W.  889,  30  L.  B.  A.  713,  59  Am.  St.  Bep.  17,  It 
is  held  that  when  a  commodity  has.  been  de- 
livered to  a  common  carrier  to  be  transported 
on  a  continuous  voyage  to  a  point  beyond  th« 
limits  of  the  state  where  delivered,  the  char- 
acter of  Interstate  or  foreign  commerce  at- 
taches thereto. 

The  mere  faot'  that  the  National  Quaran- 
tine Act  provides  for  the  interstate  movement 
of  cattle  only  by  rules  and  regulations  pro- 
mulgated under  its  provisions  does  not  ren- 
der void  reasonable  state  regulutions  touch- 
ing their  preliminary  movement  at  least  in 
the  absence  of  conflicting  regulations;  nor 
are  such  state  regulations  thereby  rendered 
void  so  long  as  the  natipnal  regulations  relate 
solely  to  cattle  ia.  the  process  of  Interstate 
shipment 
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In  the  recent  case  of  Carey  v.-  State  of 
South  DakoU,  250  U.  S-  118,  39  Sup.  Ct.  403, 
63  L.  Ed.  8S6,  the  court  had  under  considera- 
tion the  validity  of  the  State  Oame  Laws  of 
South  Dakota.  The  question  involved  was 
whether  the  state  law,  In  view  of  the  provi- 
sions of  the  federal  Migratory  Bird  Act,  en- 
acted subseciuent  to  its  passage,  was  void. 
The  federal  act  provides  that  all  wild  geese, 
wild  ducks,  and  other  migratory  birds  which 
In  their  migration  passed  through  and  did 
not  remain  permanently  the  entire  year  with- 
in the  borders  of  any  state  should  thereafter 
be  deemed  to  be  within  the  custpdy  and  pro- 
tection of  the  government  of  the  United 
States,  and  should  not  be  destroyed  or  taken 
contrary  to  regulations  thereinafter  provided 
for.  The  state  law  provided  that  no  person 
should  ship,  convey,  or  cause  to  be  shipped) 
or  transported,  by  common  or-  private  carrier, 
to  any  person  either  within  or  Without  the 
state,  wild  dnck  of  any  variety.  Carey  was 
convicted  in  the  state  court  for  "violation  of 
the  state  statute  under  a  charge  of  shipping 
wild  ducks  from  a  -point  within  th6  state'  to 
Chicago.  He  urged  that,  Inasmuch  as  Con- 
gress by  the  language  of  the  national  act  As- 
sumed exclusive  Jurisdiction  over  the  class  of 
migratory  birds  in  question,  the  then  existing 
state  laws  on  the  subject  were  thereby  abro- 
gated. The  court  in  the  course  of  the  opin- 
ion uj^oldlBg  the  validity  of  the  state  law 
say: 

"It  is,  however,  orged  that  CongreBS  has  man- 
ifested its  intention  to  assume  exclusive  ja- 
risdiction  of  the  subject,  and  that  tlie  failure 
to  make  any  provision  in  the  federal  act  con- 
cerning shipping  evidences  the  purposes  of 
Congress  that  the  shipping  of  game  birds  shall 
not  be  prohibited.  Ttiis  argument  rests  upon 
the  clause  which  declares  that  the  migratory 
birds  'shall  hereafter  be  deemed  to  be  within 
the  custody  and  protection  of  the  government 
of  the  United  .States.'  Bnt  that  dause  may  not 
be  read  without  its  context;  and  the  words 
immediately  following  show  that  the  custody 
and  protection  is  limited  to  prohibiting  their 
being  'destroyed  or  taken  contrary  to  regula- 
tions' which  are  to  fix  the  closed  seasons  in  the 
several  tones.  If,  reading  the  federal  act  Kb  a 
whole,  there  were  room  for  dbabt,  two  es- 
tablished rules  of  construction  would  lead  us 
to  resolve  the  doubt  in  favor  of  sustaining  the 
validity  of  the  state  law.  First.  The  intent 
to  snpersede  the  exercise  by  a  state  of  its 
police  powers  is  not  to  be  implied  nnless  the 
act  of  Congress,  fairly  interpreted,  is  in  actual 
conflict  with  the  law  of  the  state.  Savage  v. 
Jones,  226  U.  S.  501,  533;  Missouri,  Kansas  & 
T<;xai  By.  Co.  v.  Qaber,  1(39  U.  S.  613,  623. 
Second.  Where  a  statute  is  reasonably  suscep- 
tihle  of  two  interpretations,  by  one  of  which 
it  would  be  clearly  constitutional  and  by  the 
other  of  which  its  constitutionality  would  be 
doubtful,  the'  former  construction  Should  be 
adopted." 

[2]  Tlie  state  quarantine  regnlatioBs  are,  in 
our  oidnioB,  valid,  and  must  be  looked  to  in 


determining  In  the  light  of  the  facta  whether 
plaintiff,  at  the  time  he  claimed  the  railway. 
comj)any  waived  its  right  to  have  the  cattle 
actually  tendered  for  shipment,  was  in  a  po- 
sition to  lawfully  tender  them  for  transpor- 
tation without  having  them  dipped. 

Judge  Hendricks,  speaking  for  the  Court  of 
Civil  Appeals  in  this  case,  says: 

"We  necessarily  infer  that  the  Jury  believed 
that  Jones,  as  federal  inspector,  informed  Lu- 
cas, the  agent,  that  under  the  federal  regula- 
tions these  particular  cattle,  purchased  by  Hall, 
had  the  right  to  go  to  Kansas  City,  Mo.r  for  im- 
mediate slaughter.  If  under  the  federal  regu- 
lations a  permit  for  that  purpose  was  neces- 
sary to  be  issued  by  Jones,  it  inferentially  fol- 
lows that  Jones,  as  federal  inspector,  would 
have  issued  such  a  document.  It  also  follows, 
we  think,  logically  that  the  agent  had  no  right 
to  refuse  to  receive  nninspeeted,  clean  cattle 
in  the  pens  at  Bovina  for  shipment  for  im- 
mediate slaughter  at  Kansas  City  and  St.  Jos- 
eph, Mo.,  unless  the  same  wer^  dipped.  We  in- 
fer that  Jones,  as  state  inspector,  would  not 
have  issued  a  permit  for  the  movement  of  these 
cattle  from  Warres  &  Son's  ranch  t»  tdie  Stock 
pens,  but  also  conclude  that,  if  a  permit  were 
necessary,  he  would  have  issued  one  as  federal 
inspector,  permitting  the  movement  of  the  cat- 
tle to  Kansas  City  and  St.  Joe,  Mo.,  for  the 
open  market  for  immediate  slaughter." 

The  inference  relied  upon -In  the  foregoing 
excerpt  cannot  be  indulged  except  upon  the 
presumption  that  the  inspector  would  have 
violated  his  of&cial  duty. 

Under  the  provisions  of  rule  20  of  the  state 
live  stock  commission;  only  two  way's  were 
open  to  plaintiff  for  moving  his  cattle  from 
the  pasture  where  located,  to  wit:  '(a)  By 
securing  a  certificate  from  the  Inspector  stat- 
ing that  the  owner  of  thh  cattle  tendered  and 
complied  with  the  state  laws,  rules,  and  reg- 
ulations, and  that  his  range  and  cattle  were 
free  of  infection ;  and  (b)  by  securing  a  permit 
from  the  Itispector.  Jones  stated  to  the  sta- 
tion agent  that  the  cattle  "wferie  not  eligible  to 
a  certificate,"  and  it  appears  from  the  rule 
that  they  were  not  The  range  was  not  free 
from  Infection,  and  it  is  not  to  be  Inferred 
that  a  certificate  would  have  been  issued  so  • 
stating.  There  is  no  basis  in  the  record  for 
indulging  the  inference  that  the  inspector 
would  have  issued  a  permit  to  move  the  cat- 
tle without  their  being  dipped,  even  if  bis 
statement  that  under  the  state  regulations 
the  cattle  "couldn't  come  from  the  range  with- 
out dipping"  be  disregarded.  There  Is  no 
ground  for  presuming  that  protection  of  the 
territory  between  the  pastures  and  the  ship- 
ping points,  from  the  spread  of  disease  there- 
in, was  not  equally  as  important  'as  protect- 
ing the  territory  afong  the  route  of  shipment 
from  the  same  menace.  '  ' , 

We  see  nothing  in  the  state  cules  to  indi- 
cate that  they  are  unreaaonablei  or  that  they 
were  not  promulgated  in  good  faith  for  the 
protection  of  the  Uve  stock  of  the  state 
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Pialntur,  without  dipping  Ms  cattle,  could 
not  have  moved  them  from  the  pasture  where 
located  to  Bovina,  without  violating  the  state 
quarantine  regulations;  and,  regardless  of 
whether  after  the  cattle  had  been  so  moved  It 
would  have  been  the  defendant's  duty  under 
federal  regulations,  to  receive  them  for  trans- 
portation without  dipping,  plaintiff  Is  not  en- 
titled to  recover.  A  cause  for  damages  could 
not  be  founded,  we  think,  upon  an  advance 
notice  given  by  the  defendant  to  the  plain- 
tiff that  It  would  not  transport  the  cattle 
unless  they  were  'dipped,  when  In  fact  the 
plaintiff  could  not  have  tendered  the  cattle 
lawfully  for  shipment  without  dipping  them. 
Tbere  was  no  waiver  by  defendant  of  a  ten- 
der which  plaintiff  was  hot  in  position  to 
make. 

We  recommend,  therefore,  that  the  judg- 
ments of  the  district  court  and  Court  of  Civil 
Appeals  be  reversed,  and  that  Judgment  be 
rendered  In  favor  of  plaintiff  In  error. 

•> 
PHILLIPS,  0.  J.    We  approve  the  Judg- 
ment recommended  in  this  case. 


8PEER  at  aj.  v.  OALRYINPLE  at  al. 
(No.  I5S-3I38.) 

(Oommisrion  of  Appeals  of  Texas,  Section  B. 
May  26,  1920.) 

1.  Evldanoa  <8=a43l— Nondelivery  of  writtoa  la- 
•trumant  may  be  shown  by  parol. 

A  defendant  being  sued  on  a  written  instru- 
ment is  sot  precluded  from  showing  by  parol 
evidence  the  fact  of  nondelivery  to  defeat  the 
effectiveness  of  an  obligation. 

2.  Bills  and  notes  «=>489(i)-^loadlngs  held 
to  present  issue  of  nondelivery  of  oomnis* 

'     slon  notes  secured  by  lien  in  deed. 

In  brolcer's  action  on  commission  notes  se- 
cured by  lien  reserved  in  deed,  pleadings  held 
to  present  issue  of  nondelivery  of  notes  to 
broker. 

3.  Brokers  «s>88(5)— Whether  broker  partld- 
'   pated  In  fraud  Inducing  real  estate  exchange 

bold  for  Jury. 

In  broker's  actiou  on  commission  notes  and 
to  foreclose  lien  reserved  In  deed,  brought 
after  the  real  estate  transaction  had  been  re- 
scinded for  fraud,  question  whether  broker  who 
acted  as  agent  for  both  parties  to  the  transac- 
tion was  a  party  to  such  fraud  or  bad  notice 
thereof  held  for  the  jury. 

4.  Brokers  «=365( I)— Broker  act  entitled  to 
oomaiissions  after  readsaioa  for  fraud  to 
which  he  was  a  party. 

If  broker  who  acted  as  agent  for  both  par- 
ties to  real  estate  exchange  transaction  was 
a  ptfrty  to  or  had  notice  of  the  fraud  that  in- 
duced consummation  of  transaction,  he  is  in 
no  position  to  assert  a  lien  for  commissions  on 
'  one  of  the  tracts  of  land  conveyed,  reserved  in 


the  deed  fefter  the  transaction  had  been  re- 
scinded because  of  such  fraud,  though  rescis- 
sion did  not  specifleally  provide  for  the  cancel' 
latiMi  of  cowinissloo  notea. 

5.  Brokers  «£b77— Broker  estopped  from  as- 
•ertlng  Ilea  for  eommlssloae  after  rasoissien 
for  his  fault. 

If  broker  who  had  acted  as  agent  for  both 
parties  to  real  estate  exdiange  transaction  was 
a  party  to  or  consented  to  rescission  of  trans- 
action on  ground  that  it  had  been  induced  by 
fraud,  he  cOuId  not  enforce  the  lien  on  land  of 
defrauded  party,  reserved  in  the  deed  by  which 
the  land  was  conveyed. 

6.  Evidence  i$=>434(l2)— Parol  teatlnioay  as  to 
fraud  and  rescission  therefor  held  admissible. 

In  broker's  action  on  commission  notes  and 
to  foreclose  Uen  reserved  in  deed,  parol  evi- 
dence that  notes  had  not  been  deUvered,  that 
transaction  had  been  induced  by  fraud,  and  had 
been  resdaded  beeaaae  of  such  fraud,  held  ad- 
missible; such  evJd«»oe  not  seeking  to  alter 
written  contracts,  but  merely  attacking  their 
efficacy  as  binding  because  of  fraud  and  author- 
ized  rescission. 

7.  Brokers  «si82(4)— Vendors  may  asaart 
their  lien  In  broker's  action  to  ferwlosa  Ilea 
for  oommlsslons. 

In  broker's  action  on  commission  notes  and 
to  foreclose  lien  reserved  in  deed,  where  brok- 
er's Uen  as  shown  by  facts  pleaded  was  inferior 
to  vendor's  lien  for  purchase  price,  vendors 
were  entitled  to  show  they  had  a  lien  superior 
to  that  of  broker,  and  to  have  jury  pass  on 
such  issue. 

8.  Equity  «=>3fl  (I)  —  HavJag  lurisdMloa, 
equity  will  adjust  all  rights  of  the  parties. 

Equity  having  the  parties,  the  subject-mat- 
ter, and  the  facts  before  it,  will  adjust,  in  con- 
sonance with  the  rules  of  equity,  the  rights  of 
the  parties  arising  on  the  pleadings  and  the 
facts. 

Error  to  Oourt  of  <3ivll  Appeals  of  Sec- 
ond Suprone  Judicial  District 

Suit  by  J.  B.  Dalrymple  and  another 
against  R.  M.  Speer,  T.  J.  Penlston,  and  an- 
other. Judgment  for  plaintiff  was  afiBrmed 
by  the  Court  of  Civil  Appeals  on  appeal  by 
named  defendants  (196  S.  W.  911),  and 
named  defendants  bring  error.  Judgment  of 
Court  of  Civil  Appeals  and  of  district  oonrt 
reversed,  and  cause  remanded. 

W.  E.  Myrea,  of  Ft.  Worth,  and  S.  C.  Pad- 
elford,  of  Cleburne,  for  plaintiffs  in  error.i 

H.  P.  Brown  and  Ramsey  ft  Odell,  all  of 
Qebnme,  for  defendants  in  error. 

SADLER,  P.  J.  This  suit  was  filed  in  the 
district  court  of  Johnson  county  by  J.  B. 
Dalrymple  to  recover  upon  two  notes  execut- 
ed by  W.  R.  Grlce  for  f3(X)  each,  with  Inter- 
est and  attorney's  fees,  and  for  a  foreclo- 
sure of  a  contract  Uen  on  two  sections  of 
land  In  Ector  county.  The  defendants  in  the 
foredosure  were  Grlce,  T.  J.  Penlston,  and 
R.  M.  Speer. 
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The  plaintiff  alleged  that  be  was  Ote  own- 
er of  the  notes  by  transfer;  tbat  tbey  were 
executed  by  Ozioe  to  Pmlrtoo,  or  order,  in 
part  payment  for  tbe  land,  and  were  secured 
by  the  lieD&  reserved  in  a  deed  and  deed  qf 
trust.  Penieton  and  Speer  were  n>ade  par- 
ties to  tbe  foreclosure,  as  asserting  some  In- 
terest In  the  land.  There  was  neither  wrlt- 
.ten  transfer  nor  Indorsement  of  the  notes  by 
Penlston. 

'  Tbe  plalntiCCs  In  error  answered  contro- 
.mtlng  every  material  allegation  of  the  pe- 
tition, and  by.  special  plea  alleged  that  prior 
to  and  at  the  date'  of  tbe  making  of  tbe  two 
notes  Dalrymple  was  a  real  estate  agent; 
that  they  were  the  owners  Of  1^280  acres  of 
land  In  Ector  county,  described  in  the  peti-: 
tion ;  that  Dalrymple  represented  that  Grlce 
owned  an  equity  af  $l,sifX>,  or  more  in  cer- 
tain land  IQ  VaaoibBL  and  Shelby  conntleB.; 
that,  acting  as  agent  (or  both  landowners, 
Dalrymple  was  instnimental  In  bringing 
about  tbe  exchange  of  lands 'by  them,  upon 
an  agxessaeiDt  tbat  Grlce  cboiUd  convey .  to 
Penlston  bis  east  Texas  lands  and  pay 
$0,000  evidenced  by  two  notes  of  93,00Qt  each, 
paorabte  to  Penlston  or  order,  secured  by  a 
vendor's  linn  upon  tbe  Ector  county  land; 
that  Dalrymple  and  Grice  fraudulently  repre- 
sented to  plaintiffs  in  error  that  Grioe  own- 
ed tbB  equity  in  the  east  Texas  lands,  tbat 


he   had  good  title  thereto,   and   that  such  ^ndered  proof  of  the  facts  alleged,  whicli 


equity  was  of  tbe  value  of  $1,800  ot  more; 
that,  when  the  papers  were  drawn  to  close 
tbe  deal,  the  deed  from  Penlston  to  Grloe 
was  made  to  recite  as  defeered  pnrdiase 
money  on  the  Ector  county  land  only  the 
two  93»000  notes  secured  by  tbe  contract  lien 
retained  id  the  instnusunt ;  but  that,  at  the 
special  request  of  and  for  on  accommodation 
to  Dalrymple  and  Orlce,  it  was  agreed  that 
the  notes  In  suit  might  be  Included  In  the 
.'deed  from  Penlston  to  Grioe,  and  secured  by 
.the  omtract  Uen  retained  against  the  land; 
tbat  these  two  notes  did  not  represent  any 
part  ot  the  consideration  due  for  tbe  land, 
were  no  part  of  an  obligation  oif  either  Pen- 
lston or  Speer  to  Dalrymple,  bttt  covered 
stdely  an  amount  due  by  Grlce  to  Dalrymple 
for  commissions  in  the  deal  accruing  to  Dal- 
rymple from  Grlce ;  that  the  papers  were  so 
executed  upon  tbe  distinct  contract  and 
agreement  on  the  part  of  all  the  parties  to 
the  transaction  tbat  these  two  notes  should 
be  payable  to  Penlston  or  order,  should  be 
held  by  him,  not  to  be  delivered  to  Dal- 
rymple until  after  the  two  $3,000  notes  were 
paid,  and  tbat  the  notes  in  suit  were  not  to 
become  Undlng  as  Uens  or  obligations 
against  the  land  until  the  payment  of  these 
two  $3,000  notes  and>  the  delivery  of  the 
commission  notes  by  Penlston;  that,  while 
Penlston  hdd  the  legal  title  to  the  land,  the 

beneficial  title  was  in  Spear,  and  this  was  |  offered  by  tbe  plaintiffs  In  error  upon  tbe 
known  to  the  parties  making  the  d^al;  that  >  authority  of  Holt  v.  Gordon,  107  Tex.  137, 
the  $3,000  notes  were  never  paid,  and  that  1 174  S.  W.  1097,  and  (Civ.  App.)  176  S.  W. 


the  two  notes  in  -  suit  were  never  in  fact 
tras)84eried.  and  delivered  by*  Penlston  to 
Dalrymple;  that  Dalrymple  obtained  pos- 
session -of  tbe  commission  Jiotea  in  breach  of 
thi^  agreement,  and  without  tbe  consent  ot 
either  Penlston  or  Speer ;  that  he  sought  to 
.robtain  a  transfer  of  the  notes  from  Penlston, 
which .  was  refused  by  tbe  plaintlfCs  In  er- 
ror. It  was  allied  that,  after  the  exchange 
of.deeda  on  the  part  ot  Grioe  and  Penlston, 
it  was  discovered  that  Grlce  did  not  own 
any  equity  In  the  Panola  and  Shelby,  <^uaty 
lands,  and  in  fact  did  not  own  any  lo/ffie  lii 
Panola  or  Shelby -county,  and  tbat  tl^lM^as 
known  to  Dalrymp}e;  that,  upoB«ueh-4^ 
covery,  Speer  called  upon  Dalrymple,  In- 
formed him  of  the  facts,  and  he  agreed  to 
bring  about  a  rescission  of  the  trade:  that 
he  did  80  by  obtaining  from  Penlston  and 
Speer  a  reconveyance  of  the  east  Texas 
lands. to  6rlce,  and  a  conveyance  of  the  Ec- 
tor county  lan4  by  Grlce  to  Speer,  in  can- 
cellation of  the  two  $3,000  purchase-money 
notes,  and  In  iuU  rescission  o^  .the  trade; 
tbt(t  Dalrymple  was  a  party  to,  negotiated, 
and  agreed  Ip  itbis  rescission ;  that  the  two 
notes  in  salt  were,  never  in  fact  delivered  to 
Dalryntple  so-a^  to  become  binding  Uens  up- 
on^  the  lau(l> 

The  plaintiffe  in  error  undertook  U)  .defeat 
the  foreclosure  upon  these  allegations,  aod 


was- excluded  by  the  coyrt. 

Plaintiffs  In  error  also  sought.  In  an  alter- 
native plea  upon  the  facts,  to  have  a  fore- 
closure of  the  two  $3,000  notes  as  prior 
liens  against  the  land,  In  the  event  the  lien 
of  the  comniisslon  notes  shonld  be  decreed  to 
be  valid;  and  tendered  proof  upon  this  al- 
ternative plea,  which  was  likewise  exdnded 
by  the. court..!' 

Tbe  court  excluded  aU  evidence,  save  that 
offered  by  tbe  plaintiff  in  support  of  his 
action. 

After  the  evidence  was  in,  tbe  trial  court 
peremptorily.  Instructed  the  jury  to  return  a 
verdict  for  the  plaintiff — which  was  done. 
Thereupon  Judgment  was  rendered  In  favor 
of  the  plaintiff  against  Grlce  for  the  amount 
of  the  two  notes,  with  a  foreclosure  on  the 
Ector  counts  land.  On  appeal,  this  judg- 
ment was  affirmed  by  the  Court  of  Civil  Ap- 
peals (199  S.  W.  911),  and  writ  of  error  was 
granted  by  the  Supreme  Court  in  the  view 
"tbat  the  evidence  offered  by  Speer  and  Pen- 
lston under  their  special  plea  was  admissible 
and  that  the  court  erred  in  giving  tbe  per- 
emptory charge." 

Opinion. 

As  the  Court  of  Civil  Appeals  seems  to 
have  readied  Its  conclusion  that  no  error 
waa  conunltted  In  excluding   the   evidence 
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902,  it  win  not  be  amiss  to  dtscnss  the  effect 
of  that  decision  before  proceeding  farther 
in  the  case. 

Holt  ▼.  Gordon  is  aeariy  distinguishable 
from  the  Instant  case.  Tb&t  decision  is  a 
correct  announcement  of  the  law  with  ref- 
erence to  the  facts  upon  which  based. '  On 
September  28,  1006,  Holt  conveyed  to  Gor- 
don €0  acres  of  land  for  a  consideration  of 
$2,800.  The  deed  recited  11,800  cash  and 
two  notes  of  $750  each,  payable  to  Holt,  and 
secured  by  Has  vendor's  lien  retained. 
Thereafter,  on  November  1,  1006,  Gordon 
eUsctkcd  to  Holt  his  note  for  $1,300,  which 
wa8''secured  by  a  deed  of  tmst  upon  an- 
other tract  of  212  acres  of  land  owned  by 
Gordon.  Ttiis  11,300  note  represented  the 
cash  consideration  recited  in  the  deed  from 
Holt  to  Gordon.  The  deed  was  delivered  to 
Gordon,  and  the  deed  of  trust  and  notes  to 
Holt,  thus  completing  the  transaction. 

Afterwards  Gordon  endeavored  to  cancel 
the  trade  by  tender  of  rescission.  This  Holt 
refused,  and  brought  suit  upon  all  the  notes 
W'  foredose  his  vendor's  lien  and  deed  of 
'tmirt  lien.  Gordon  defended  upon  the  plea 
that  it  was  agreed  at  the  time  of  the  execu- 
'ti6n  and  delivery  of  the  papers  l>etween  htan 
and  Holt  that  the  transaction  should  not  be 
binding  upon  him  unless  he  could  borrow^  the 
money  upon  the  212  acres  of  land  to  take  np 
and  extend  the  (1,300  note.  It  was  held  to 
be  Improper  to  permit  parol  evidence  of  this 
agreement,  in  the  absence  of  fraud  in  induc> 
log  the  making  of  the  contracts  and  the  de- 
livery of  the  papers,  as  it  would  be  ingraft- 
ing new'  terms  bpon  the  written  deed  and 
deed  of  trust.  The  holding  tn  that  case  pro- 
ceeded npon  the  fact  that  delivery  had  been 
completed  between  the  parties. 

In  the  instant  case  the  charge  is  that  the 
notes  in  fact  never  had  been  delivered  to 
Dalrymple  in  snch  manner  as  to  make  them 
efTectlve  against  the  Ector  county  land,  and 
that  delivery  was  a  condition  precedent  to 
the  effective  obligation  of  the  notes  as  liens 
on  the  land. 

[1]  We  know  of  no  authority,  nor  have  we 
been  cited  to  any,  which  precludes  a  defend- 
ant from  showing  by  parol  evidence  the  fact 
of  nondelivery  to  defeat  the  effectiveness  of 
an  obligation.  As  we  view  Holt  v.  Gordon, 
it  is  authority  for  the  admission  of  parol 
evidence  to  show  ncmdelivery  in  fact,  and  to 
show  the  contract  between  the  parties  with 
reference  to  delivery.  Had  Gordon  placed 
his  notes  and  deed  of  trust  in  escrow  for  de- 
livery upon  tbe  conditions  pleaded  by  him, 
his  right  to  show  the  facts  is  not  denied  by 
the  holding,  in  Holt  v.  Gordon,  but  is  sus- 
tained by  that  decision. 

[2]  The  pleadings  of  the  parties  in  the  in- 
stant case  are  sufllcient  to  present  an  issue 
as  to  nondelivery,  and  to  admit  parol  evi- 
dence upon  that  issue.  10  B.  0;  L.  p.  1053, 
i  249. 


[t1  The  plaintiffs  in  error  also  charged 
fraud  in  the  procurement  of  the  exchange  of 
the  lands,  and  laid  this  at  the  door  of  Dal- 
rymple and  Grice.  They  relied  upon  this 
fraud  as  vitiating  tlie  exdiange  and  author- 
izing a  rescission  by  the  respective  property 
owners  without  reference  to  the  commission 
notes.  As  we  understand  the  Issue  present- 
ed with  regard  to  fran^,  it  is  that  Dalrym- 
ple, being  a  party  to.  the  original  transac- 
tion, cannot  assert  tbe  notes  which  he  held 
as  liens  against  the  land  where  rescission 
has  been  had  on  account  of  the  fraud.  l%e 
resdasion  was  alleged  to  have  been  neces- 
sitated, not  only  because  of  the  fatlaie  to 
pay  the  pureha'se  money  notes  by  Grice,  but 
also  liecause  of  the  prlmaiy  fraud  charge- 
able to  both  Grice  and  Dalrymple.  On  this 
issue  the  plaintiffs  in  error  were  entitled  to 
have  the  facts  passed  npon  by  the  Jury. 

[4]  We  are  of  opinion  tliat  If  Daliymple 
was  a  party  to,  or  lutd  notloe  of,  tbe  fraud 
which  induced  Peniston  and  Speer  to  act, 
then  he  is  in  no  position  to  assert  a  lien 
against  the  Eyctor  county  land,  because  re- 
scission may  have  been  Iiad  without  specific 
'Cancellation  of  the  commission  noted.  Un- 
d^  the  facts  alleged  by  Dalrymple,  tlie 
notes,  as  commercial  paper  in  his  liands. 
may  be  legal  obligations  of  Grice ;  but  as  to 
whether  they  were  valid  liens  against  the 
land,  was  an  issue  which  should  have  been 
determined  by  the  jury  npon  the  facts  plead- 
ed as  they  may  have  been  established  by  the 
evidence. 

[S]  We  are  bf  <9inion,  also,  that  even 
though  tlie  notes  may  have  l>een  delivered 
to  Dalrymple  under  such  circumstances  as 
made  them  binding  liens  against  the.  Ector 
county  land  so  long  as  the  parties  continued 
in  recognition  of  the  validity  of  the  trade, 
yet,  should  it  be  determined  from  the  plead- 
ings and  facts  that  Dalrymple  was  sndi  a 
party  to,  and  so  consented  to,  the  rescission 
as  to  evidence  a  waiver  of  the  accommoda- 
tion lien  securing  the  notes,  he  cannot  en- 
force audi  lien,  and  would  be  estopped  to  as- 
sert same  as  against  the  land. 

We  have  carefully  considered  the  authori- 
ties upon  which  the  defendants  In  error  rely, 
and  are  of  opinion  that  they  do  not  militate 
against,  but  are  in  support  of  our  holdings. 

The  trial  court  erred  in  excluding  evi- 
dence tending  to  establish  the  defenses 
pleaded,  and  deprived  plaintiffs  in  error  of 
substantive  legal>  rights. 

[(]  The  evidence  offered  did  not  seek  to 
alter  written  contracts,  but,  recognteing  the 
terms  of  the  written  obligations,  attacked 
their  efBcacy  as  binding,  because  of  nonde- 
livery, fraud,  and  an  authorized  rescission. 
The  defense  is  that  the  commission  notes  as 
made  never  became  binding  as  liens  against 
the  Ector  county  land  or  were  released  by 
the  rescission.  Prouty  t.  Musquis,  9i  Tex. 
87.  58  S.  W.  721,  99ft. 
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[7,  t]  Should  the  i)Ialntlffs  In  error  fall  to 
Bosta^n  tbelr  defenses  of  nondelivery,  frand, 
and  rescission,  as  against  Dalrymple.  we  do 
not  tblnk  that  tbey  are  thereby  deprived  of 
their  right  to  show  that  Dalrymple  Is  the 
holder  of  a  Hen  Inferior  to  the  lien  existing 
In  favor  of  plaintifTs  In  error  to  the  ettent  of 
the  consideration  which  Grlce  had  obligated 
himself  to  pay  in  purchase  of  the  land.  The 
tacts  alleged  in  the  lAeadlngs  clearly  show 
on  this  branch  of  the  case  tfiat  Dalrymple 
was  an  inferior  lleilholder  to  the  extent  of 
the  actual  consideration  for  the  land  which 
Orlce  contracted  to  pay.  H  the  evidence 
estaUlshes  the  tmth  of  the  allegations,  the 
Ector  county  land  simply  stood  as  a  surety 
for  Orlce  as  to  the  Dalrymple  notes,  subject 
to  the  superior  claim  of  the  plalntlffa  In  er^ 
ror  to  the  extent  of  the  pu^a^  price.  On 
this  issue,  therefore,  we  think  the  court 
should  have  heard  the  evidence,  and  have 
permitted  the- jury  to  resolve  the  facts.  So 
tar  as  the  foreclosure  is  concerned,  Dalrym- 
ple l8  seeking  the  aid  of  equity,  and  a 
court  of  equity,  with  the  facts  before  it, 
should  administer  equity.  Having  the  par^ 
ties,  the  subject-matter,  and  the  facta  before 
It,  a  court  of  equity  will  adjust  In  conso- 
nance with  the  rules  of  equity  the  rii^ts  of 
the  parties  arising  on  tlie  pleadings  and  the 
facts. 

The  trial  court  committed  substantial  er^ 
ror  In  depriving  plaintiffs  in  error  of  the 
rlj^t  to  support  th^  defenses  by  proof, 
and  in  giving  the  peremptorj:  charge. 

Tbe  Judgments  of  the  Ckiurt  of  Oivll  Ap- 
peals and  of  the  district  court  should  be  re- 
versed, and  the  cause  remanded  for  a  new 
trlaL 

PHUJUPS,  b.  J.  We  approve  the  Judg- 
ment recommended  In  this  case,  and  the 
holding  of  the  Commission  on  the  question 
discussed. 


BARREDA  v.  CRAIG.  THOMPSON  &  JEF- 
FRIES.    (No.   156-3127.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
May  26, 1920.) 

I.  Evidence  <e=»445(2)  —  Written  contract  of 
sale  could  not  be  modified  as  to  price  by  pa- 
rol. 

In  absence  of  allegation  of  fraud  by  the 
seller  of  cattle  in  procuring  the  written  con- 
tract at  a  specified  price  by  representation  that 
bis  infiaence  with  the  Mexican  government 
would  enable  the  cattle  to  escape  export  duty, 
plea  of  the  buyers,  setting  up  a  verbal  modifica- 
tion of  the  contract  for  the  deduction  from  the 
price  per  head  of  the  export  duty  exacted  by 
the  Mexican  government,  held  not  available 
to  them  as  a  palpable  attempt  to  ingraft  on  a 


written   contract   a   parol   agreement   directly 
antagonistic  to  it. 

2.  Sales  9s>6 1— Contract  for  sale  of  Mexicaa 
eattle  to  American*  held  exeouted  as  to  seller. 

Where  American  buyers  of  Mexican  cattle 
accepted  them  from  the  seller,  and  moved  them 
to  a  point  in  Mexico  near  tite  United  States 
line,  where  nothing  remained  to  be  done  ex- 
cept to  pay  duty,  if  legally  imposed,  drive  the 
cattle  to  the  American  side,  and  pay  the  Mexi- 
can seller  in  accordance  with  the  contract,  so 
far  as  the  seller  was  concernM,  the  contract 
was  executed,  and  not  open  to  abrogation  as 
executory,  to  permit  making  of  a  new  agree- 
ment. 

3.  Sales  «s98a— Snketitirted  agreement,  dimls- 
ishlng  price,  sot  eaforoeable,  as  exaeted  from 

seller. 
Where  American  buyers  of  Mexican  cattle, 
after  they  had  accepted  and  driven  the  cattle 
to  a  point  in  Mexico  for  export  to  the  United 
States,  insisted  they  woold  not  take  the  cattle 
unless  seller  reduced  price  by  amount  of  what 
buyers  claimed  was  the  Mexican  head  duty,  sub- 
stituted agreement,  embodying  modification, 
cannot  be  set  up  by  buyers  against  seller's  ac- 
tion for  undiminished  price,  having  been  exa<;t- 
ed  by  coercion,  in  view  of  the  danger  of  seisure 
of  tlie  cattle  by  revolutionists  and  other  fac- 
tors. 

4.  Sales  «s98»— SeNer,  whe  reduoed  price, 
eoHid  reoover  amosflt  on  failure  of  eonsldara- 
tien  for  redustlon. 

Where  the  Mexican  seller  of  cattle  to  Amer- 
icans reduced  the  price  to  tiie  buyers  solely  i» 
consideration  of  an  export  duty  claimed  bj 
them  to  be  levied  by  the  Mexican  government, 
which  duty  was  in  fact  not  levied,  the  sole  con- 
sideration for  the  reduction  of  price,  embodied 
in  a  substituted  agreement,  failed,  and  the 
seller  can  recover  the  amount  of  the  reduction. 

Error  to  (Tourt  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Suit  by  Ramon  Barreda  against  Craig, 
Thompson  &  Jeffries.  To  review  a  Judgment 
for  plaintiff,  defendants  brought  error  to  the 
Court  of  Ovll  Appeals,  which  reversed  the 
Judgment  and  remanded  the  cause  (200  S.  W. 
868),  and  plaintiff  brings  error.  Judgment  of 
the  Court  of  Civil  Appeals  reversed,  and  that 
of  the  district  court  affirmed,  on  recommen- 
dation of  the  Commission  of  Appeals. 

Sanford  &  Wright,  of  Eagle  Pass,  and  Le- 
wright  &  Douglas,  of  San  Antonio,  for  plain- 
tiff in  error. 

Boggess  &  Smith  and  C.  K.  McDowell,  all 
of  Del  Rio,  and  Ed  H.  Wicks,  of  San  An- 
tonio, for  defendants  in  error. 

McCLENDON,  J.  This  was  an  action  by 
Ramon  Barreda  to  recover  against  Craig, 
Thompson  &  Jeffries  a  balance  of  $2,394  upon 
a  contract  by  which  plaintiff  sold  defendants 
certain  cattle.  Judgment  was  rendered  in 
the  trial  court  in  favor  of  plaintiff  for  the 


4=>For  other  i 
222  S.W.— 12 


see  same  topic  sod  KBY-NVMBEUt  in  all  Key-Nnmbered  Dlgxta  u>il  Indexes 


Digitized  by  LjOOQ IC 


178 


WSi  SOUmWBSTBRN  lUPOBTiEIB 


(lex. 


fiiU  amonnt  sued  far  upon  an  instrocted  ver- 
dict The  Court  of  Civil  Appeals  reversed 
this  Judgment,  and  remanded  the  cause  for 
further  trial.    200  &  W.  868. 

The  only  assignments  of  error  in  the  Court 
of  Civil  Appeals  relate  to  the  action  of  the 
trial  court  in  directing  a  verdict  for  plain- 
tiff, and  the  only  question  for  determination 
is  whether  defendants  can  avail  themselves 
of  a  subsequent  agreement  under  which  they 
paid  a  less  amount  for  the  cattle  than  that 
originally  contracted  for.  So  much  of  the 
{^leading  and  .evidence  as  Is  essential  to  an 
understanding  -of  the  case  will  be  given. 

The  contract,  which  was  in  writing,  was 
executed  at  Lnredo,  Tex.,  on  January  9, 1914. 
Plaintiff  was  a  Mexican  citlaeu,  and  an  ad- 
herent of  the  Ilnerta  government.  The  cat- 
tle '  at  that  time  were  on  plalntifTs  ranch, 
some  40  or  50  miles  from  Monclova,  Mexico. 
The  contract  Vjsry  minutely  and  exactly  de- 
fined the  rights  and  obligations  of  the  par- 
ties. It  .was  written  in  the  Spanish  lan- 
guage, but  there  was  no  controversy  as  to 
the  substantial,  correctness  of  the  English 
translation  attached  to  plaintUTs  petition 
and  introduced  in  evidence.  It  provided  that 
the  plaintiff  sold,  and  defendants  parchased, 
all  the  cattle  of  plaintiff  situated  upon  his 
ranch  Las  Cabras  at  $19  per  head,  United 
States  currency,  except  calves  of  the  previous 
year's  breed,  branded  in  December,  1913, 
which  were  to  be  .paid  for  at  $5  per  head. 
United  States  currency.  Defendants  were 
to  send  to  the  ranch  a  reliable  party,  their 
representative,  with  sufficient  money,  and 
duly  authorized  to'  hire  at  Mondora  such 
men  as  might  be  necessary  to  gather  the  cat- 
tle at  the  rasch  and  take  them  to  Eagle 
Pass,  either  by  rail  or  driving  them  all  the 
way,  in  case  trains  were  not  running.  When 
the  roundup  was  completed,  the  representa- 
tive of  defendants  and  plaintiff's  ranch  fore- 
man were  to  list  the  cattle,  specifying  the 
number  over  a  year  old  and  the  number  of 
calves  less  than  a  year  old;  the  list  to  be 
signed  by  defendants'  representative.  De- 
fendants were  to  pay  for  the  cattle  as  soon 
as  they  reached  the  American  side  of  the 
Rio  Grande  by  check  on  the  Laredo  Nation- 
al Bank,  which  bank  had  in  writing  agreed 
to  pay  the  check  on  presentation.  All  ex- 
penses for  gathering  and  bringing  the  cattle 
over,  including  consular  papers,  exportation 
duties,  and  such  other  as  might  occur;  were 
to  be  exclusively  for  the  account  of  defend- 
ants. If  by  the  time  of  arrival  at  the  ranch 
of  defendants'  representative  and  cowboys, 
the  cattle  had  been  taken  away  by  revolu- 
tionists, defendants  were  to  lose  their  ex- 
penses, with  no  right  of  refund  from  the 
plaintiff;  and  if  the  revolutionists  should 
seize  the  cattle,  taking  them  away  from  de- 
fendants, the  latter  agreed  to  make  claim 
through  the  government  of  the  United  States, 
and  pay  plaintiff  'Vhen  they  got  the  money." 


In  compUanee  -wltli  tbe  contract,  plKinttOB 
sent  their  reiMreseiitative  to  the  ranch,  wha 
rounded  up  the  cattle  and  drove  tliem  over- 
land to  Monclova,  where  they  were  loaded 
upon  cars  and  shipped  to  Pledraa  Vegraa, 
Just  across  the  Rio  Grande  trotf  Sasle  Paaa. 
Upon  arrival  at  Plerdas  Negras,  a  contro- 
versy arose  between  pUilntiJl  and  defendants 
relative  to  an  export  4lttty  of  10  pesos,  or  $4 
gold,  whioh  tlie  M«cicaa  revenue  offldals 
either  demanded.. or  were  thought  to  be  de- 
manding, betore  •  permitting  the  cattle  to 
leave  M«ica  The  upshot  of  tbia  contro- 
versy was  that  defendants  refused  to  pro* 
ceed  further  with  the  contract,  unless  plain- 
tiff would  scale  the  price  for  the  cattle  to  $12 
geld  around  per  head.  There  were  460  grown 
cattle,  and  mO  calves.  Under  this  proposed 
alteration  dt  the  eontraet,  the  total  oonsidr 
eratlon  amounted  to  approximately  the  origi- 
nal consideration,  lees  the  wopoaed  export 
«tnty  of  $4  gold  iier  head.  PlaUitiff  declined 
this- offer  atfliet,  but  was  given  until  the  ftd- 
lowing  morning  for  flnal  decision,  and  upon 
die  ftiDowing  morning  he  accepted  the  prop- 
osition. The  cattle  were  tben- driven  across 
llie  river  and  paid  for  at  the  rate  of  $12  per 
head  around.  The  export  duty  was  in  fact 
not  paid,  but  plaintiff  did  not  know  this  fact 
until  aft«  final  settlement  with  defendants. 
He  accepted  the  reduced  price  in  the  belief 
that  defendants  had  been  raquixed  to  pay 
the  doty. 

Tbe  theory  upon  whiefa  plaintiff  son^t  to 
recover  the  balance'  under  the  original  ««- 
tract  wab  tiiat  the  modified  or  snbstltnted 
contract  was  made  upon  the  consideration 
that  defendants  would  be  required  to  pay  the 
ten  pesos  export  duty;  that  defendants  false- 
ly represented  that  they  w^re  required  to 
and  did  pay  said  duty;  and  that  plaintiff  be- 
lieved same  to  be  true^  and,  relying  ttiereon, 
accepted  the  reduced  price.  He  alleged  that 
the  original  agreement  "had  not  In  any  way 
become  oppressive  to  defendants,  and  there 
was  no  consideration  moving  from  said  de- 
fendants unto  this  plaintiff  for  the  alteration 
of  the  original  agreement" 

Defendants  resisted  enforcement  of  the 
original  contract  upon  two  special  pleas: 
First,  that,  at  the  time  the  original  contract 
was  entered  into,  plaintiff  represented  that 
on  account  of  his  relations  with  the  Mexican 
federal  government  he  would  be  able  to  get 
the  cattle  to  the  American  side  without  pay;- 
ment  of  an  export  duty.  The  duty  was  not 
In  force  at  the  time  the  contract  was  made, 
but  it  was  in  contemplation  by  the  Mexican 
authorities,  and  it  was  upon  this  representa- 
tion and  warranty  by  tbe  plaintUI  that  tbe 
defendants  were  induced  to  and  did  make 
the  contract  under  whldi  they  agreed  to  pay 
all  export  and  other  charges;  that,  npoa 
learning  that  the  duty  would  be  charged,  the 
defendants  opened  negotiations  with  plain- 
tiff, and  the  modified  contract  was  made  and 
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coDsnmmated,  Which  amounted  to  tt  mutual 
accord  and  compromise  by  the  parties.  Sec- 
ond, that  the  defendants,  apprehending  and 
believing  that  the  duty  had  been  levied  and 
would  be  collected,  Informed  plaintiiZ  that 
they  could  not  and  would  not  carry  out  the 
contract,  and  that  thereupon  the  modification 
was  mutually  agreed  upon,  and  the  new  con- 
tract  entered  Into  and  consummated,'  and  the 
consideration  paid.  ' 

[1]  We  very  seriously- doubt' whether  the 
first  plea  of  defendants  would  in  any  event 
be  available,  for  the  reason  that  It  was  a 
palpable  attempt  to  Ingraft  upon  A  contract 
In  writing  a  parol  agreement  directly  an- 
tagonistic to  the  writing,  and  no  allegation 
of  fraud  in  procuring  the  writing,  was  made. 
The  pleading  concedes  that  the  10  pesos  duty 
was  not  In  effect  at  the  time  the  contract 
was  made,  and,  under  the  express  stipula- 
tion of  the  contract  that  the  defendants  were 
to  pay  all  duties  and  charges,  the  10  pesos 
duty.  In  case  of  its  subsequent  levy,-  was 
clearly  wltbtn  the  contemplation  of  the  par- 
ties. Moreover,  by  the  very  terms  of  the 
pleading,  it  is  shown  that  the  parties  Ex- 
pected the  Mexican  federal  government  to 
levy  some  export  duty. '  In  the  face  of  this 
pleading,  we  are  at  a  loss  to  find  any  basis 
warranting  the  Admission  of  this  alleged 
parol  undeFStandlHg.  llie  defoidants  volun- 
tarily executed  the  agreement  with  full 
knowledge  of  its  terms,  and  charged  with 
knowledge  that  by  the  writing  they  bound 
themselves  to  pay  whatever  duties  then  et- 
Isted  or  might  be  Imposed  before  the  cattle 
crossed  the  border.  The  most  that  can  be 
said  of  the  verbal  understanding  or  repre- 
sentation was  that  It  amounted  to  an  agree- 
ment or  repreeentation  that  the  plaintiff 
would  use  his  Influence  to  get  the  cattle 
across  without  duty,  in  case  a  duty  should 
be  imposed.  Conceding,  however,  for  the 
purpose  of  this  case,  that  the  verbal  agree- 
ment or  representation  had  sufficient  force  in 
law  or  in  morals  to  form  the  basis  of  a  con- 
sideration for  a  subsequent  modification  of 
the  original  contract,  in  the  event  a  duty 
were  imposed,  no  rights  can  be  predicated 
upon  this  verbal  arrangement  in  the  present 
case,  because,  as  a  matter  of  fact,  no  duty 
was  paid  by  the  defendants.  The  whole 
theory,  therefore,  of  the  first  defense,  falls 
to  the  ground. 

[2]  The  second  defense,  as  construed  by 
the  Court  of  Civil  Appeals,  is  In  substance 
that  while  the  contract  was'  still  executory, 
the  title  to  the  cattle  being  in  plaintiff  un- 
til they  were  delivered  on  the  American  side, 
the  i>arttes  could  mutually  abrogate  the'  con- 
tract and  make  a  new  one,  which,  when  ful- 
ly executed  would  be  mutually  binding,  ahd 
that  as  the  evidence  presented  this  theory  it 
was  error  to  peremptorily  Instruct  for  plaln- 
tlS.  We  cannot  agree  that  the  testimony 
preaentB  the  lame  that  the  contract  waa  stiU 


exfeoutory  as  to  plalntlfT.  Solar  as  he  was 
concerned,  the  contract  was  fully  executed. 
The  cattle  had  been  accepted  by  defendants 
and  moved  by  them  to  Fledras  Negrks. 
Notliing  remained  to  be  done  except  pay  the 
duty,  If  legally  Imposed,  drive  the  cattle  to, 
the'  American  side,  and  pay  plaintiff  In  ac- 
cordance with  the  contract.  All  these  obli- 
gations were  Impost  by  the  contract  upon 
defendants.  The  fact  that  plaintiff  assum- 
ed the  risk  of  having  the  cattle  taken  by 
revolutionists  did  not  affect  the  passing  of 
title  to  the  cattle.  That  sUpulatlon  of  the 
contract  merely  placed  upon  plaintiff  any 
loss  arising  from  n  given  contingency.  Tlje 
stipulation  would  have  had  no  place  In  the 
contract.  If  the'  title  to  the  cattle  had  re- 
mained in  plaintiff  until  they  arrived  on 
American  soil.  At  the  time  defendants  re- 
pudiated the  contract,  the  cattle  had  arrived 
at  a  point  where  all  danger  of  loss,  under 
the  stipulated  contingency,  bad  passed. 

[3]  If,  however,  we  should  treat  the  con- 
tract as  BtUl  executory,  we  cannot  concede' 
that  the  substituted  agreement  can  be  en- 
forced under  the  circumstances  of  this' case. 
Much  has  been  written  Upon  the  question  Of' 
the  right  of  parties  to  a  contract  to'  modify 
it  by  agreements  wholly  unilateral.  The  cjis- 
es  upon  this  subject  are  collated  In  an  ex- 
tensive note  under  Morecraft  v.  Allen,  5i  h. 
R.  A.  (N.  S.)  1.  And  while  the  general  tlg^t 
of  modification  may  exist  while  the  contract 
is  executory  on  both  sides,  and  the  cireom- 
stances  are  such  as  to  warrant  the  inference 
that  the  parties  acted  voluntarily,  we  think 
the  great  weight  of  authority,  as' well  as  the- 
better  reasoning,  gnpporfs  the  view  that  suqh 
modifications  will  not  be  enforced,  where,  the 
situation  of  the  parties  at  the  time  of  the- 
modlflcatloB  is  such  as  to  negative  the  in- 
ference of  voluntary  action  by  the  party  sur- ' 
rendering  his  vested  rights.  It  would  be 
difflcalt  to  suppose  a  case  where  the  elements 
of  coercion,  extortion,  and  taking  advantage, 
without  Justification,  of  one's  necessities, 
were  more  palpably  In  evidence  than  as  here 
presented.  To  stamp  this  transaction  with 
legal  approval  would  violate,-  in  <;ur  judg- 
ment, every  principle  Of  honoEtty .  and  fair 
dealing,  and  place  a  premium  upon  repudia- 
tion of  binding  legal  obligations,  where  to  do 
so  would  be  to  the  pecuniary  advantage  of 
the  party  bound.  There  are,  it  is  true,  some 
authorities  which  support  the  contrary  view';- 
but  we  prefer  that  line  of  authorities  which 
under  such  circumstances  holds  the  parties 
to  their  original  obligations.  The  case  of 
King  V.  Duluth  Ry.  Co.,  61  Minn.  482,  63  N.. 
W.  1105,  directly,  supports  the  views-  we  hold 
upon  this  question.  The  court  In  that  case 
held  that  one  who  bad  eentraoted  to  build 
a  railroad  under  stipulations  for  a  definite 
price  for  different  characters  of  work  pould 
not  recover  under  a  >  modification  of  the  con- 
trast ialBi*g  the  yrice  Sos  4be  work  con- 
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,  tracted  to  be  ^ne  merely  becanse  tbe  con- 
'  tract  proved  a  losing  one.    After  referriug 

to  authorities  which  seem  to  support  the  oon> 

trary  view,  the  court  say: 

"The  doctrine  of  these  cases  as  It  is  fre- 
quently applied  does  not  commend  itself  either 
to  our  judgment  or  our  sense  of  justice,  for 
where  the  refusal  to  perform  and  the  promise 
to  pay  extra  compensation  for  performance  of 
the  contract  are  one  transaction,  and  there  are 
no  exceptional  circumstances  making  it  equi- 
table that  an  increased  compensation  should  be 
demanded  and  paid,  no  amount  of  astute  rea- 
soning can  change  the  plain  fact  that  the  par- 
ty who  refuses  to  perform,  and  thereby  coerces 
a  promise  from  the  other  party  to  the  contract 
to  pay  him  an  increased  compensation  for  do- 
ing that  which  he  is  legally  bound  to  do,  takes 
an  unjustifiable  adyantage  of  the  necessities 
of  the  other  party.  To  hold,  under  such  cir- 
cumstances, that  the  party  making  the  promise 
for  extra  compensation  is  presumed  to  hare 
voluntarily  elected  to  relinquish  and  abandon  all 
,  of  his  rights  under  the  original  contract,  and  to 
substitute  therefor  the  new  or  modified  agree- 
ment, is  to  wfaoHy  disregard  the  natural  infer- 
ence to  be  drawn  from  the  transaction,  and  in- 
vite parties  to  repudiate  their  contract  obliga- 
tions whenever  they  can  gain  thereby.  There 
can  be  no  legal  presumption  that  such  a  trans- 
action is  a  voluntary  rescission  or  modification 
of  tbe  original  contract,  for  the  natural  infer- 
ence to  be  drawn  from  it  is  otherwise  in  the 
absence  of  any  equitable  considerations  justi- 
fying tbe  demand  for  extra  pay.  In  such  a  case 
the  obvious  inference  is  that  the  party  so  re- 
fusing to  perform  his  contract  is  seeking  to 
take  advantage  of  the  necesaities  of  the  other 
party  to  force  from  him  a  promise  to  pay  a 
further  sum  for  that  which  he  is  already  legally 
entitled  to  receive.  Surely  it  would  be  a  trav- 
esty on  justice  to  hold  that  the  party  so  mak- 
ing tbe  promise  for  extra  pay  was  estopped 
from  asserting  that  the  promise  was  without 
consideration.  iV  party  cannot  lay  tbe  founda- 
tion of  an  estoppel  by  his  own  wrong.  If  it 
be  conceded  that  by  the  new  promise  the  party 
obtains  that  which  he  could  not  compel,  viz.  a 
specific  performance  of  the  contract  by  the  oth- 
er, party,  still  the  fact  remains  that  tbe  one 
party  has  obtained  thereby  only  that  which  he 
was  legally  entitled  to  receive,  and  the  other 
party  has  done  only  that  which  he  was  legally 
bound  to  do.  How,  then,  can  it  be  said  that 
I  the  legal  rights  or  obligations  of  the  party  are 
changed  by  the  new  promise?  It  is  entirely 
competent  for  the  parties  to  a  contract  to  modi- 
fy or  to  waive  their  rights  under  it,  and  ingraft 
new  terms  upon  it,  and  in  auch  a  case  the  prom- 
ise of  one  party  is  the  consideration  for  that 
of  the  other;  but  where  the  promise  to  the 
one  is  simply  a  repetition  of  a  subsisting  legal 
promise  there  can  be  no  consideration  for  the 
promise  of  the  other  party,  and  there  is  no 
warrant  for  inferring  that  the  parties  have  vol- 
untarily rescinded  or  modified  their  contract." 

The  court  then  proceed  to  discuss  the  cir- 
cumstances under  which  a  contract  may  be 
legally  modified  upon  the  consideration  that 
unforeseen  hardships  to  one  of  the  contract- 
ing parties  have  arisen.    The  court  conclude: 


I  "They  must  be  mbstaatial,  unforeseen,  and 
not  within  the  contemplation  of  the  parties 
when  the  contract  was  made.  They  need  not  be 
such  as  would  legally  justify  the  party  in  his 
refusal  to  perform  his  contract,  unless  promised 
extra  pay,  or  to  justify  a  court  of  equity  in 
relieving  him  from  the  contract;  for  they  are 
aufiSdent  if  they  are  of  such  a  character  as  to 
render  the  party's  demand  for  extra  pay  mani- 
festly fair,  so  as  to  rebut  all  inference  that  he 
is  seeking  to  be  relieved  from  an  unsatisfactory 
contract,  or  to  take  advantage  of  the  necessi- 
ties of  the  opposite  party  to  coer«e  from  him  a 
promise  for  further  compensation.  Inadequacy 
of  the  contract  price  which  is  the  result  of  an 
error  of  judgment,  and  not  of  some  excusable 
mistake  of  fact,  is  not  suffldant." 

There  la  another  view,  however,  which  to 
our  mind  Is  conclusive  of  the  correctness  at 
the  Judgment  of  the  trial  court  We  have 
carefully  perused  the  entire  statement  of 
facts,  and  the  undisputed  evidence  clearly 
shows  that  the  theory  upon  which  plalntiJi 
sought  recovery  is  the  only  theory  presented 
by  the  evidence.  Waiving  aside  the  testi- 
mony of  plaintiff  and  his  son,  which  shows 
that  the  sole  consideration  for  the  modifica- 
tion of  the  contract  was  tbe  supposed  export 
duty  of  10  pesos,  Guy  Thompson,  one  of  the 
defendants,  testified  that  at  the  time  defend- 
ants repudiated  the  contract,  he  believed  that 
tbe  duty  had  to  be  paid.   Re  testlfled: 

"We  were  all  over  there  together,  the  Bar- 
redas  and  us,  when  they  told  us— and  told  the 
Barredas— there  was  a  duty  to  be  paid,  and 
wp  entered  into  the  contract  under  the  under- 
standmg  gained  by  all  of  us  from  the  Mexican 
authorities  that  the  ten  pesos  duty  would  have 
to  be  paid."  , 

[4]  Plaintiff  never  knew  that  tbe  d^ty  was 
not  required  unUl  after  the  settlement  was 
consummated.  Whether  any  of  the  defend- 
ants knew  that  it  would  not  be  exacted  be- 
fore the  negoUatlons  to  reduce  the  price  were 
closed  may  be  questioned.  It  is  undisputed 
that  they  did  not  pay  the  duty,  and  that 
When  they  paid  plaintiff,  the  cattle'  had 
reached  the  American  side  without  export 
charges.  They  did  not  communicate  this 
fact  to  the  plaintiff  or  bis  son,  and  give  as 
their  only  reason  therefor  that  plaintiff  did 
not  spedflcaliy  call  for  the  information.  The 
undisputed  fact  remains  that  the  sole  con- 
sideration for  the  reduction  in  the  price  was 
as  pleaded  by  plaintiff  and  as  testified  by  de- 
fendant Thompson,  "the  understanding  gain- 
ed by  all  of  us  from  tbe  Mexican  authori- 
ties that  the  10  pesos  duty  would  haye.  to.  be 
paid,"  which  consideration  wholly  failed. 
The  trial  court,  in  our  opinion,  rendered  the 
only  Judgment  which  tbe  pleadings  and  evi- 
dence would  support 

We  conclude  that  the  Judgihent  of  the 
Court  of  Civil  Appeals  should  be  reversed, 
and  that  of  the  district  court  affirmed. 

PHILLIPS,  O.  J.  We  approve  the  Judg- 
ment recommended  In  tills  oasa 
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INTERNATIONAL  &  fl.  N.  R.  CO.  V. 
E0MUN080N.    (No.  135-3038.) 

(Commiaaion  of  Appeals  of  Tezaa,  Section  A 
Siay  26,  1920.) 

1.  Libel  and  alander  «=945(l)— Communioatian 
to  ana  having  oomspoadlao  Interaot  la  "piiv- 
llagad  ooeasloa." 

When  a  commmiicatioii  ia  fatrly  made  by 
one  in  the  diacharge  of  a  public  or  private  daty, 
legal,  moral,  or  aiscial,  of  perfect  or  imperfect 
obligation,  or  in  the  condact  of  hia  own  affaira, 
to  one  who  haa  a  cotreaponding  intereat  to  re- 
ceire  auch  oommnnicatlon,  the  occasion  ia  priv- 
Oeged.^ 

[Ed.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  EMrst  and  Second  Seriea,  Privil- 
eged OccaaioB.] 

2.  Libel  and  slander  ^ebIOI  (4)— BnnlBn  of 
proof  as  to  malice  In  case  of  privilege  stated. 

In  an  action  for  libel,  malice  may  be  infer- 
red from  the  falsity  of  the  charge  or  imputa- 
doi^  unless  the  occasion  is  privileged,  but,  if 
the  occasion  be  priyileged,  a  proper  and  suffi- 
cient motive  is  shown  repelling  the  inference  of 
malice  and  giving  rise,  in  view  thereof,  to  the 

gresnmptiou  that  the  communication  was  made 
I  good  faith,  whereupon  it  devolves  upon  plain- 
tiff to  establish  maUce  in  fact. 

3.  Libel  and  aiander  «s»5l(l)-^Maltoe^'  avoid- 
tag  privllego  deflned.   - 

In  libel  the  "malice"  which  avoida  a  priv- 
ilege ia  actual  or  express,  existing  as  a  fact 
at  the  time  of  the  communication,  and  which 
has  inspired  or  colored  it,  and  such  malice 
exists  where  one  casts  an  imputation  which  he 
does  not  believe  to  be  true,  and  where  the  com- 
munication is  actuated  by  some  sinister  or  cor- 
rupt motive,  or  motives  of  personal  spite  or 
ill  will,  or  where  the  communication  is  made 
with  such  gross  indifference  to  the  rights  of 
others  as  will  amount  to  a  willful  or  wanton  act. 
[E<d.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  Malice.] 

4.  Libsl  and  slander  «=»II2(2)— Actnal  or  ex- 
press malice  may  be  proved  by  cireamstan- 
tial  evidenee. 

In  libel  or  slander  actual  or  express  malice 
need  not  be  proven  by  direct  or  extrinsic  evi- 
dence, bat  it  may  be  hiferred  from  the  relation 
of  the  parties,  the  circnmstanees  attending  tlie 
pablication,  the  terms  ot  the  publication  it- 
self, and  from  the  wo(4s  or  acts  of  defendant 
before,  at,  or  after  the  time  of  the  communica- 
tion, but  it  must  be  evidence  from  which  the 
jury  may  infer  malice  existing  at  the  time  of 
publication  and  actnatlng  it. 

5.  LUM  and  slander  «=950— Privilege  net  lost 
beoaese  belief  of  truth  not  batted  on  reasoor 
able  s  rounds. 

In  libel  or  slander,  if  one  mahe»  a  state- 
ment lielieving  it  to  t>e  true,  he  will  not  lose 
the  protection  arising  from  the  i>rivUeged  oc- 
casion merely  because  he  had  "no  reasonable 
ground  for  his  belief. 


6.  Libel  and  slander  <8=>44(3)— Letter  from  do- 
fendant'a  superintendent  eausing  plalntWs 
discharge  for  violation  of  rules  held  privi- 
leged. 

In  a  libel  anit  brought  against  a  railroad 
company  by  a  discharged  baggageman  in  the 
joint  service  of  an  express  company  and  di>- 
fendant,  baaed  npon  a  letter  to  the  express 
company  by  defendant's  snpMtetendent  re- 
questing his  discharge  because  he  had  carried  a 
passenger  in  the  baggage  car  contrary  to  regu- 
lation, the  letter  was  privileged;  the  superin- 
tendent in  good  faith  believing  the  information 
upon  which  it  was  based  to  be  true. 

7.  Libel  ud  slander  «e9I0I  (4)— Evideaoo  held 
Insuffloiont  to  Jsstlfy  legal  inferenoe  of  mal- 
ice. 

In  a  libel  suit  against  a  railroad  company 
brought  by  a  discharged  employ^  based  on  a 
letter  from  defendant's  superintendent  to  plain- 
tiff's employer,  charging  violation  of  rules,  the 
failure  of  defendant's  superintendent  to  an- 
swer plaintiff's  letters  of  inquiry  and  his  re- 
fusal to  investigate  the  charges  in  the  letter 
held  not  inconsistent  with  the  superintendent's 
good  faith  ao  as  to  Justify  a  legal  inference  of 
malice. 

8.  Constltutfonal  law  «=»  1 05— Privilege  ean- 
not  be  taken  away  by  retroaetlve  logielatton. 

Where  the  defense  of  privilege  in  a  Hbel 
suit  is  a  vested  ground  of  defense,  it  cannot  be 
taken  away  by  retroactive  legislation,  in  view 
of  Const  art  1,  |  16. 

9.  ConstltutkMial  law  «=s>l05->Prlvilege  as 
vested  ground  of  defonso  held  protected  by 
ttatuto. 

Section  6  (Vernon's  Sayles'  Ann.  Oiv.  St. 
1914,  p.  486S)  of  the  act  adopting  and  estab- 
lishing the  Revised  CSivil  Statutes  providing 
that  the  repeal  of  any  statute  or  any  portion 
thereof  shaU  not  affect  any  act  done,  vested,  or 
accrued,  held  to  protect  privilege  in  a  Ubel 
suit  as  a  vested  gronnd  of  defense. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District. 

Action  by  O.  O.  EUmnndson  against  the 
International  &  Oreet  Northern  Railway 
Company.  Judgment  for  plaintiff  was  af- 
firmed on  appeal  (185  S.  W.  402),  and  the  de- 
fendant brings  error.  Reversed  and  ren- 
dered. 

Wilson,  Dabney  &  King,  of  Houston,  and 
F.  C.  Davis  and  Marshall  E^kridge,  both  of 
San  Antonio,  for  plaintiff  in  ef ror, 

Ernest  Fellbaum,  Claude  J.  Carter,  Perry  J. 
Lewis,  Champe  G.  Carter,  Randolph  L.  Car- 
ter, and  H.  C.  Carter,  all  of  San  Antonio,  for 
defendant  in  error. 

SONFIELD,  P.  J.  Action  for  libel  by  O. 
O,  EMmtmdson,  plaintiff  against  the  Interna- 
tional &  Great  Northern  Railway  Company, 
defendant. 

The  Pacific  Express  Compony  operated  in 
the  cars  and  over  the  railway  line  of  def«nd- 
ant  railway  company.    Plaintiff  was  employ- 


4=»nir  otlur  caaas  settssma  Uplo  aaA  KBY-2!UMBB&lnatttf«rrNaali*re4  Olorals  and  tndexM 


Digitized  by 


Uoogle 


182 


222  SOUTHWESTERN  KEPORTEB 


flex. 


ea  by  the  exprras  company  as  express  mes- 
senger, and  handled  the  baggage  of  the  rail- 
way company.  He  was  required  to  make  re- 
port after  each  trip.  As  express  messenger, 
he  reported  to  the  express  company,  and, 
as  baggagemaster,  he  reported  the  baggage 
handled  on  the  trip  directly  to  the  chief  bag- 
gagemaster of  defendant.  While  employed 
and  paid  by  the  express  company,  he  perform- 
ed a  joint  service  for  the  express  and  railway 
companies;'  the  railway  company  repaying  to 
the  express  company  each  month  the  propor- 
tion of  his  salary  representing  the  value  of 
his  services  rendered  the  railway  cotopany. 
The  contract  between  the  two  companies  pro- 
vided that  the  employes  of  the  express  com- 
pany must  abide  by  the  rules  of  the  railway 
company,  and  were  not  to  be  retained  In  the 
service  if  they  violated  such  rules,  or  were 
otherwlsie  unsatisfactory  to  the  railway  com- 
pany. The  railway  company  was  to  report  to 
the  expre^  company  any  breach  of  the  rules 
or  any  conduct  not  conducive  to  good  disci- 
pline or  prejudicial  to  the  service. 

H.  Martin  was  the  superintendent  of  the 
defendant  railway  company,  and  as  such  su- 
perintendent' he  received  the  following  report 
from  the  George  A.  Fields  Detective  Agency 
of  St.  liOuis,  Mo.: 

•'Operative's  Inidals.  •  •  *'k."t.P.:  At 
3:30  p.  m.  Tuesday,  July  26,  1^10,  I  left  Val- 
ley Junction  lor  Palestine  on  traia'  Ko.  8r  trip 
No.  34,  arriving  at  7:10  a.  m.  Wednesday.  July 
26,  1910.  The  train  consisted  of  one  engine, 
one  oonbuiation  mail  and  baggage;  one  baggage 
oar,  No.  30,  one  chajr  car,  and  two  Pullman 
cars,  leaving  Valley  Junction  No.  1.  I  met 
Jipi  Beard  and  I  asked  him  what  was  doing. 
He  said,  'How  much  money  have  you?'  I  pull- 
ed out  ft  $2  bill.  He  said  'Get  over  on  tbe 
other  side  of  this  baggage  car  [No.  30],  and 
when  we  get  to  Palestine  I  will  come  and  let 
you  know^wheu  to  get  out.-' ,  The  same  morning 
the  baggageman  saw  me,  and  he  come  to  col- 
lect. He  said,  'Who  put  you  In  here?'  I  said, 
'I'harre  already  paid  Jim  Beard,'  and  be  went 
out.  At  Palestine  Jimr  Beard  came  and  toU  me 
to 'Stay  on  until  the  train  stop  at  the  station, 
and. get  off  and  walk  along  the  side." 

Acting  upon  this  report,  Martin  wrote 
the  following  letter,  which  Is  the  basis  of 
this  action: 

"International  &  Great  Northern  Railroad  Ccon- 
pany. 

■    *H.  Martin,  Soperintendent. 

"Palestine,  Texas,  Oct  22,  I&IO. 

"Mr.  T.  N.  Bdgell,  Superintendent  Pacific  tk- 
prcss  C!o.,  Dallas,  'Texas — Dca^  Sir;  Will  you 
please  relieve  joint  express  and  baggageman  W, 
V.  Buttrell  from  service  on  this  line  on  account 
of  carrying  passenger  In  baggage  car  on  train 
9  July  2lBt,  and  relieve  O.  O.  Edmundson 
(meaning  plaintiff)  from  joint  service  on  account 
of  carrying  passenger  in  baggage  car  on '  tMiatai 
No.  6  arriving  Palestine  July  26th. 

"Please  favor  me  with  your  reply. 
"Yours  truly,  [Sigtied]  H.  Martin." 


Edgell.  upon  receipt  of  the  letter,  placed 
a  copy  tnere<Mf  in  his  letter  flle,  aiid  trans- 
mitted the  original  to  Beatty,  route  agent  of 
the  express  company,  upon  whom  devolved 
the  duty  of  employing  and  discharging;  and 
plalntifF  was  immediately  dismissed  from 
the  service.  Subsequently,  at  the  rjequest 
of  plaintiff,  Edgell  sent  him  a  copy  of  Mat- 
tin's  letter. 

Plaintiff  alleged  that  the  carrying  of  a 
passenger  in  a  baggage  car  was  a  serious 
breach  of  discipline  and  a  serious  charge 
against  the  messenger's  character  for  honesty 
and  fidelity  to  duty,  being  equivalent  to  say- 
ing that  he  had  permitted  such  passenger 
to  ride  there  for  pay. 

'  Martin  died  prior  to  the  trial  of  the 
cause.  His  depositions  had  been  takeb  Before 
his  death,  and  therein  be  testified  that  he 
did  not,  at  the  time  of  the  letter  to  Edgell, 
or  at  any  time  before  or  after,  have  any 
ill  will  toward  plaintiff.  He  had  no  knowl- 
edge of  or  acquaintance  with  plaintiff  before 
the  sending  of  the  letter.  The  communi- 
cation was  made  on  the  report  received  by 
him,  which  he  believed  to  be  correct  It 
teas  In  good  f altb  and  with  the  object  and 
for  the  purpose  of  benefiting  the  railroad's 
service.  He  had  po  111  will  against  the  plain- 
tiff whatever;  in  fact,  did  not  know  him, 
and  to  the  best  of  his  knowledge. bad  never 
seen  him.  The  letter  was  written  becauise 
the  rules  of  the  railroad  company  prohibited 
the  carrying  lu  baggage  tx  e^preaa  cars 
of  any  oae  other  than  authorlEed  employes. 
There  eil&tefl  between  witness,  as  general 
superlntendeiitbf  the  railway  company,  and 
Mr.  E(lg^U,  as  superintendoat  of  the  express 
company,  &  confidential  business  relation 
with  reference  to  the  employment  and  serv- 
ices rendered  by  plaintiff.  The  arrange- 
ment was  that  the  express  company  employ 
ihen  as  Joint  express  messengers  and  bag- 
gagemasters,  pay  them  the  full  amount  of 
their, salaries,  and.blU  against  the  railroad 
company  each  month  for  a  certain  percent- 
age of  the  salaries  paid.'  The  understanding 
was  that  thes?  men  were  subject  to  the 
rules  and  regulatioas  of  the  railroad  com- 
pany, and  were  to  be  satisfactory  to  the 
railroad  company  Id  the  manner  of  attend- 
ing to  their  business  and  conduct,  etc, 
while  in  the  service  oft  ttie  train,  and  that 
any  unsatisfactory  business  matters  or  con- 
duct, or  ajiy  other  matters  that  were  not 
satisfactory  to'  good  discipline  or  prejudi- 
cial to  good  service,  should  be  reported  to 
the  express  company,  which  had  the  euploy- 
ing  of  the'-men.  The'  contomnicatlon  was 
intended  solely  for  the  information  of  Bd- 
gcai  as  snpeilntendent  of  the  express  com- 
pany; and  for  no  one  else,  save  that  it  coid4 
be  shown  to  j)lalntlff,  if  he  desired  to  see  It 
He  did  not  6xiiect  or  authorize  Its  Contents 
to  be  CQffiP»!ViilCft.ted  to  any  other  person.  The 
letter  was  written  wiUrely  upon  Infocmation 
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furnished  conoeinliig '  miitt^rs  of  ficirvlce'  On 
tbe  trains  of  the  railway  company.  H«  be- 
lieTed  the  statements  contained  therein  to 
be  trae;  and  the  same  was  conveyed  to 
the  superintendent  oif  the  express  company 
without  any  111  feeling  or  malice  whatfeTer 
toward  plaintiff,  simply  and  traly  as '  a- bust- 
ness  publication,  and  without  any  persoiial 
feeling'  or  111  feeling  whatever. 
Plaintiff  testified  as  follows: 

"The  r*ason  I  was  discharged  was  that  they 
claimed  I  carried  a  passenger  in  tJie  cop..  Mr. 
H.  Martin,  saperintendent  and  xnuertd  manager 
of  the  I.  &  6.  N.  made  that  charge  against  me. 
•  '•  •  1  never  carried  a  pasaeugi-r  in  tlie  car 
in  which  I  was  performing  my  duties.-  *  *■  • 
I  know  H.  Martin,  superintendent  pud  geooral 
manager  for  the  receiver  of  the  I.  &  G.  N.  Ili? 
headquarters  were  at  Palestine,  Tex.,  and  .1 
was  at  that  point  at  times ;  would  be  in  Pales- 
tine every  three  or  four  days.  I  met  Mr.  Mar- 
tin there  personally,  fiis  sttltude  toward  me 
waa  cool.  I  met  Mr.  'Martin  a  few  mcmths  be- 
fore this  letter  was  written.  He  waa  always 
co<d  and  distant  toward  me.  .  -Sometimes  he 
would  recognize  me,  and  sometimes  he  would 
hot.  I  was  discharged  on  November  1,  1910.  I 
wrote  to  Mr.  Martin  twice  after  I  was  dis- 
charged, and  did  not  receive  an  answer  to  ei- 
tner  letter.  I  addressed  those  letters  to  Pal- 
estine, Tei.,  in  Mr.  Martin's  official  capacity, 
and  put'  a  stamped,  self-addressed  envelope  in 
one  ot  Ikeva.  The  letters  I  wrote  to  Mr.  Mar- 
tin never  came  bacls  to  me.  I  wrote  those  about 
ten  days  pr  two  weeJu  after  I  was  dischaiged. 
I  went  to  see  Mr.  Martin  twice  to  get  him  to  in- 
vestigate the  charge.  I  went  up  to  see  him  and 
told  him  the  letter  was  false,  and  I  would  like 
to  get  him  to  investigate  and  withdraw  the 
charge.  He  treated  me  very  cool  and  said  he 
conldn^  do  anything  for  me.  That  was  all 
tliere  was  to  it.  He  would  not  discuss  it  with 
me  at  all  That  was  the  first  time  I  went  to 
see  him.  I  went  back  again  about  two  weeks 
after  that,  I  believe  it  was,  and  saw  him  again 
and  begged  him  to  investigate  the  matter;  ask- 
ed him  to  investigate  it;  told  him  the  charge 
was  false  that  there  was  nothing  to  it  He  just 
told  me  that  that  was  all  there  was  to  it;  he 
wouldn't  have  anything  more  to  do  with  it.  I 
told  him  I  was  innocent,  did  not  know  anything 
about  it,  did  not  carry  this  party,  that  there 
was  a  mistake  somewhere,  and  diat  I  would 
like  for  him  to  investigate  the  charge.  He  said 
he  was  through  with  it,  didn't  have  any  time 
to  talk  to  me  anything  about  it,  and  waived  me 
out.  He  never  at  any  time  gave  me  an  inves- 
tigation. These  were  the  only  two  times  I 
went  to  Mr.  Martin.  I  wrote  him  twice  and 
received  no  answer  to  my  letters.  Then  I  went 
to  see  him  twice  and  begged  him  to  make  an  in- 
vestigation on  account  of  my  innocence.  He 
told  me  he  would  not  touch  the  matter,  wonld 
not  investigate  it,  and  waived  me  out.  That 
was  the  end  of  my  transactions  with  him.  *  *  * 
I  tried  to  straighten  it  up  every  way  I  knew 
how  with  Mr.  Martin,  and  be  would  not  give 
me  a  hearing.  I  had  conversations  with  him 
before  I  went  to  call  on'  him  about  this  matter. 
He  was  then  cool  toward  me.  I  don't  know 
what  kind  of  a  man  he  was,  but  that  is  the  way 
be  treated  me  when  I  saw  him.    *    *    * .  All 


Mr.  Martin  toid  was  that  he  would  not  investi- 
gate ;  woidd  not  have  anything  else  to  do  with 
it,  *  •  •  Beatty  t«ld  me  if  I  would  go  and 
see  Mr<  Martin  and  .stiaighteq  it  up  .he  wonld 
put  me  back  on  the  mn.  ,1  tried  to  do  that.  I 
never  did  anything  to  incur  the  displeasure  oi 
Mr.  Martin.  I  went  to  him  and  begged  him  to 
put  me  back ;  told  him  I  was  innocent  of  the 
charge.  Asked  hidi  for  an  investigation,  and 
Be  would  not  hear  to  me  at  all."  ■ 

He  »lso  teatifled: 

"Mr.  Martin's  mann'^r  was  not  cool  and  dig- 
nified with  others  altogether.  As  to  whether  or 
not  he  was  a  quiet  and  dignified  mai,  and  had 
little. to  say  to  anybody,  I  don't  know,  because 
I  never  had  mucii  to  do  with  him;  just  at  times 
I  .wo^Id  .see  hin^  and,  th^t  is  all  I  know  of  him. 
•  •  ,•  I  never  had  any  trouble  with  ,Mr.. Mar- 
tin in  my  lifej' 

P&rrl^,  the  detective  operative,  testified 
by  deposition  to  the  truth  of  the  charge. 
'  The  Jury,  In  response  to  special  issues 
submitted,  found  the  charge  against  plaintiff 
false,  that  Martin  was  actuated  by  malice 
against  plaintiff  In  writing  the  letter,  that 
by  reason  of  the  letter  plaintiff  was  dis- 
charged, and  that  the  letter  tended  to  In- 
jure his  reputation,  exposing  him  to  flnau; 
dal  injury,  and  placed  his  damages  at  $6,00(>. 
Judgment  waa  thereupon  rendered  In  favor 
of  plaintiff  In  the  amount  so  found,  and  an 
appeal  resulted  in  the  affirmance  of  the 
Judgment.    185  S.  W.  402. 

[1]  When  a  commnnicatlon  Is  fairly  made 
by  one  In  the  discharge  of  a  public  or  pri- 
rate  duty,  legal,  moral,  or  social,  of  perfect 
or  Imperfect  obligation,  or  in  tiie'  conduct 
of  his  own  affairs,  to  one  who  has  a  cor- 
responding Interest  or  duty  to  receive  such 
CODununlcation,  the  occasion  is  privileged. 
Mo.  Pac.^  Ry.  v.  Blchmond,  73  Tex.  568,  11 
8.  W.  556,  4  U  K.  A.  280,  15  Am.  St  Rep. 
794;  Toogood  v.  Spyrlng,  1  O.  R.  M.  &  R. 
181 ;  SomerviUe  v.  Hawkins,  10  C.  B.  183 ; 
18  Halsbury,  Laws  of  England,  S  1263. 

[J]  From  the  falsity  of  tlie  charge  or  im- 
putatioo,  unless  the  occasion  is  prlvii^ed, 
malice  is  Infwred.  Tills  inference  arises 
from  the  fact  that  no  motive  other  than 
malice  appears.  If  the  occasion  Is  privileg- 
ed, a  proper  and  sufElclent  motive  is  shown; 
and  thereby  the  Inference  of  malice  is  re- 
pelled, and  In  lieu  thereof  the  presumption 
obtains  .that  the  conununicatiou  was  made 
in  good  faith.  It  then  devolves  upon  the 
plaintiff  to  establish,  by  evidence  other  than 
the  falsity  of  the  charge  or  Imputation,  that 
malice  in  fact  existed.  Bradstreet  Co.  v. 
Gill,  72  Tex.  115,  9  S.  W.  753,  2  L.  R.  A. 
405,  13  Am.  St.  Rep.  768;  Lewis  v.  Chap- 
man, 16  N.  T.  369;  Kllnck  v.  Colby,  46  N. 
Y.  427,  7  Am.  Rep.  360 ;  Denver  Pub.  Ware- 
house Co.  V.  Holloway,  34  Colo.  432,  83  Pac. 
131,  3  L.  R.  A  (N.  S.)  696,  114  Am.  St.  Rep. 
171,  7  Ann.  Cas.  840. 

[3]  The  malice  which  avoids  the  privilege 
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is  actnal  at  eapnaa  malice,  existing  as  a 
fact  at  tlie  time  of  the  communication,  and 
wUdi  Inspired  or  colored  it.  Snch  malice 
exists  wbere  one  casts  an  Imiratatlon  whidi 
be  does  not  believe  to  be  trae,  or  where 
the  communication  is  actuated  by  some  sin- 
ister or  corrupt  motive  or  motives  of 
personal  spite  or  ill  will  or  where  the  com- 
munication is  made  with  sudi  gross  indif- 
ference to  the  rights  of  others  as  will  amount 
to  a  willful  or  wanton  act.  Bradstreet  Co. 
T.  6111,  supra;  Jackson  t.  Hopperton,  16 
C.  B.  (N.  S.)  829;  18  Halsbury,  Laws  of 
Bngland,  {  1316. 

[4]  Actual  or  express  malice  need  not  be 
prOTen  by  direct  or  extrinsic  evidence.  It 
may  be  inferred  from  the  relation  of  the 
parties,  the  drcnmstances  attending  the  pub- 
lication, the  terms  of  the  publication  itself, 
and  from  the  words  or  acts  of  the  defend- 
ant  before,  at,  or  after  the  time  of  the  com- 
munlcatian;  but  It  must  be  evidence  from 
which  the  Jary  may  Infer  malice  existing 
at  the  time  of  poUlcatlon  and  actuating  it 
Gassett  v.  GUbert,  6  Gray  (Mass.)  94 ;  Jack- 
son T.  Hopperton,  supra ;  18  Halsbury,  Laws 
of  EngUnd,  U  1B04  and  1316. 

[i]  If  one  makes  a  statement,  beUeving 
it  to  be  true,  he  will  not  lose  the  protection 
arising  from  the  privileged  occasion,  al- 
though he  had  no  reasonable  ground  for  his 
belief.  S  Labatt's  Master  &  Servant,  6386; 
Hemmens  v.  Nelson,  138  N.  X.  517,  34  N. 
R  342,  20  L.  R.  A.  440;  Clark  y.  Molynoux, 
Lw  B.  3  Q.  B.  Dlv.  (O.  A.)  237;  Harris  v. 
Thompson,  13  C.  B.  333 ;  Jenoure  v.  Dehuege, 
11891]  A.  C.  73. 

In  the  last-dted  case  Lord  Macnaghten 
observes: 

"Tbe  privilege  would  be  worth  very  little  if 
a  person  making  a  commanication  on  a  privi- 
leged occasion  were  to  be  required,  in  the  first 
place,  and  as  a  condition  of  immunity,  to  prove 
affirmatively  that  lie  lionestly  believed  the  state- 
ment to  be  true.  In  audi  a  case  bona  fides  is 
always  to  be  presumed." 

[f  ]  Martin's  letter  was  dearly  a  privileged 
occasion.  The  communication  was  made 
by  him,  as  superintendent  of  defendant,  in 
reference  to  a  matter  in  which  he  as  super- 
intendent was  interested,  to  Edgell,  as  super- 
intendent of  the  express  company,  who  had 
a  corresponding  interest  to  receive  the  same. 
Martin  had  a  right,  and  was  under  obliga- 
tion, to  give  the  information  to  Edgell.  The 
evidence  is  undisputed  that  Martin  believed 
the  information  true.  While  the  charge  was 
made  without  an  investigation,  and  in  reli- 
ance upon  a  report  made  by  a  detective 
agency,  it  is  not  shown  that  Martin  at  the 
date  of  the  publication  had  any  reason  to 
doubt  the  correctness  of  the  report. 

Applying  the  language  of  the  court  in 
Hemmens  v.  Nelson,  supra,  to  the  present 
case,  the  question  is  not  whether  the  charge 
was  true  or  false,  nor  whether  Martin  had 


sufficient  cause  ta  beUeve  tliat  plalntUT  did 
carry  the  passenger,  or  whether  Martin 
acted  IiaatUy  or  through  mistalce,  but  the 
question  is,  tlie  occaston  I)eing  privileged, 
wbetlier  there  is  evidence  for  the  Jury  that 
Martin  knew  or  t>elieved  it  to  be  false.  Mar- 
tin may  have  arrived  at  condnsions  wltlumt 
sufficient  evidence,  but  the  privilege  protects 
him  and  the  defendant  from  liability  on  tliat 
ground  until  the  plaintiflT  has  overcome  the 
presumption  of  good  faith  by  proof  of  a 
malicious  purpose  to  defame  btm  under 
cover  of  the  privilege. 

Martin's  letter  clearly  and  succinctly  stated 
the  cause  of  the  request  tx  plaintUTs  dis- 
missal from  the  serrloe: 

"Believe  O.  O.  EMumondson  from  j<rfnt  service 
on  account  of  carrying  passenger  in  baggage 
car  No.  6  arriving  Palestine  July  28th.'' 

The  language  of  the  letter  does  not  war- 
rant the  construction  that  plaintiff  received 
pay  from  the  person  permitted  to  ride  in 
the  car.  The  rqtort  of  tlie  detective  agency 
upon  wlildi  the  letter  was  based  dearlx 
n^atlved  such  charge.  The  carrying  of  a 
passenger  in  a  baggage  or  express  car  was 
the  violation  of  a  rule  of  the  railway  com- 
pany. It  is  manifest  from  all  tlie  evidence, 
including  that  of  plaintiff,  that  the  rule  was 
of  importance,  and  the  diarge  of  its  breach 
a  serious  charge.  The  collection  of  some 
insignificant  sum  for  passage  appears  to  have 
been  the  least  consideration  in  the  promulga- 
tion and  enforcement  of  the  rule.  The  rule 
is  predicated  upon  the  fact  that  many  very 
valuable  packages  are  transported  in  express 
cars,  and  it  is  dangerous  to  life  and  prop- 
erty for  a  messenger  to  permit  an  unau- 
thorized person  to  ride  therein. 

At  the  date  of  the  publication  of  the  letter 
the  act  of  March  20,  1909  (Laws  1909,  c. 
89)  amending  the  act  of  April  5,  1907  (Laws 
1907,  c.  67),  known  as  the  "black-listing  stat- 
ute," had  been  passed,  and  had  not  then, 
though  it  has  since,  been  dedared  uncon- 
stitutional. Under  its  provisions,  certain 
corporations,  including  railroad  and  express 
corporations,  were  required,  nnder  heavy 
penalties,  upon  request  of  a  discharged  em- 
ployS,  to  give  a  written  statement  of  the 
cause  of  his  discharge;  so  that  the  state- 
ment of  the  cause  for  the  request  of  plain- 
tUTs dismissal  was  to  enable  the  express 
company  to  comply  with  a  supposedly  vaUd 
act  then  in  force,  as  well  as  in  virtue  of 
the  agreement  between  the  companies.  The 
communication  does  not  contain  intrinsic 
evidence  of  malice,  stating  only  what  was 
reasonably  necessary  and  proper  in  convey- 
ing the  information;  in  other  words,  the 
privilege  was  not  exceeded  by  the  style  or 
language  of  the  communication. 

WhUe  plaintiff  testified  that  he  ha(^  met 
Martin  prior  to  the  publication,  it  is  evident 
tliat  the  acquaintanceship  was  most  casual. 
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He  knew  nothinc  about  Martin;  had  bad 
no  deallngB  witb  him;  there  had  been  no 
trouble  of  any  character  between  them.  Mar- 
tin had  DO  recollection  ot  ever  having  met 
plaintiff.  He  testified  uneqalvocaUy  that  he 
bad  no  lU  wlU  or  malice  against  plaintiff 
before  or  at  the  date  of  the  publication,  or 
subsequent  thereta  Plaintiff  and  Martin 
were  to  all  Intents  and  purposes  strangers  one 
to  other,  and  the  testimony  of  plaintiff  that 
Martin  treated  him  coolly  on  meeting  him, 
standing  alone,  has  no  evidential  value. 
From  an  examination  of  the  record,  we  are 
convinced  that  there  Is  no  evidence  of  actual 
malice  In  the  ccmduct  of  Martin  toward 
plaintiff  prior  to  or  at  the  time  of  the  pub- 
lication. 

Edgell,  upon  receipt  of  the  letter,  placed 
a  copy  In  his  file,  and  forwarded  the  original 
to  Beatty  to  effectuate  the  discharge  of  plain- 
tiff; and  Beatty,  upon  request  of  plaintiff, 
gave  ii<™  a  copy.  This,  under  the  evidence 
was  the  extent  of  the  publication.  The  let- 
ter was  a  confidential  business  communica- 
tion, having  in  view  the  Interest  of  the 
cranpanles  and  that  of  the  public,  through 
competent  and  reliable  service,  and  was  so 
treated  by  Martin  and  the  oflJcers  of  the 
express  company.  It  is  clear  that  Martin 
used  only  the  ordinary  and  reasonable  means 
of  giving  effect  to  the  privilege;  there  be- 
ing no  excessive  publication  of  the  informa- 
tion, and  nothing  In  the  conduct  of  Martin 
or  the  express  cmnpany  officials  evidencing 
an  abuse  of  the  occasion  by  undue  publica- 
tion of  the  charge. 

In  Missouri  Pacific  Railway  Co.  v.  Rich- 
mond, supra,  the  railroad  company  was 
son^t  to  be  held  for  libel  In  the  publlca- 
tlon  of  a  pamphlet  by  one  of  Its  officers 
containing  a  list  of  the  men  discharged  and 
the  cause  of  their  discbarge.  The  following 
passage  from  the  opinion  is  applicable  herein: 

"There  can  be  no  pretense  that  the  officer  of 
the  company  who  caused  the  pamphlet  to  be 
pnbUshed  was  actuated  by  ill  will  toward  or  de- 
sired to  injare  appellee,  who  was  a  stranger  to 
him.  The  evidence  of  that  officer,  uncontradict- 
ed, was  in  substance  that  he  bad  the  pamphlet 
published;  that  it  was  not  issued  with  any  bad 
feeling  or  malice  toward  plaintiff  or  for  the 
pnrpose  of  injnring  him  or  any  one  else;  that 
the  book  was  gotten  np  for  personal  convenience 
and  private  information  of  the  officers  of  the 
cpmpany  oply,  in  order  that  they  might  protect 
the  Uves  and  property  of  the  public  and  also  the 
Interests  of  the  defendant  by  securing  to  the 
company  only  good,  careful,  and  reliable  men. 
That  he  did  not  know  plaintiff;  that  there  were 
about  24,000  persons  in  the  tfnploy  of  defendant 
at  the  time  the  pamphlet  was  printed;  that  it 
was  necessary  to  have  tills  discharge  list  in 
order  to  guard  against  re-employing  men  who 
liad  proved  themselves  incompetent  or  untrust- 
worthy; that  he  printed  about  100  copies  of 
the  book  and  sent  them  to  officers  of  the  com- 
pany only,  and  if  one  ever  got  outside  of  keep- 
ing of  proper  officers  it  must  have  been  surrep- 
titiously obtained." 
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[7]  Tbe  occasion  being  privileged,  the  pre- 
sumption of  good  faith  obtained.  The  onus 
was  on  plaintiff  to  overcome  this  presump- 
tion. There  was,  as  we  have  seen,  no  In- 
trinsic evidence  of  malice  In  the  publication, 
nor  any  extrinsic  evidence  of  malice  on  the 
part  of  Martin  prior  to  or  at  the  time  of 
the  publication.  Tbe  conduct  ct  Martin  In 
falUng  to  answer  plaintiff's  letters,  and  his 
refusal  to  Investigate,  la  not  Inconsistent 
with  bona  fides.  Harris  v.  Thompson,  13 
C.  B.  333.  Tills  subsequent  conduct  is  the 
only  evidMice  ot  express  malice.  The  con- 
duct may  be  regarded  as  a  circumstance  to 
show  tbe  existence  of  malice  sulMequent  to 
the  date  of  publication,  and  It  may  raise  a 
surmise  or  suspicion  of  malice  at  the  dote 
of  publication.  It  does  not,  however,  carry 
with  it  that  degree  of  probative  force  neces- 
sary to  form  the  basis  of  a  legal  Inference 
of  the  existence  of  malice  at  tbe  time  of 
publication,  and  falls  short  In  legal  con- 
templation of  "any  evidence"  that  Martin, 
In  the  put^Ucatlon,  was  actuated  by  malice. 

We  conclude  that  the  evidence  was  not 
sufficient  to  raise  the  issue  of  actual  malice 
existing  at  tbe  date  of  the  publication. 
Joske  V.  Irvine,  91  Tex.  674,  44  S.  W.  lOSO. 

The  occasion  being  privileged,  and  there 
being  no  evidence  of  actual  malice,  it  follows 
that  the  peremptory  instruction  in  its  favor 
requested  by  defendant  should  have  been 
given,  unless,  as  contended  by  plaintiff,  the 
statute  piertaining  to  libel  as  codified  In 
1911,  in  force  at  the  date  of  the  trial,  per- 
mitted a  recovery  upon  proof  of  the  falsity 
of  the  charge,  without  reference  to  malice. 

The  act  of  1901  (Acts  27tta  Leg.  c  20) 
dearly  defined  actionable  libel.  It  was  a 
broad  and  comprehensive  enactment.  Intend- 
ed to  cover  the  subject  in  Its  entirety,  and 
materially  modifying  and  changing  the  com- 
mon-law doctrine  theretofore  recognized  and 
enforced  in  this  state.  Guisti  v.  Galveston 
Tribune,  105  Tex.  497,  150  S.  W.  874,  152  S. 
W.  167. 

Section  3  of  the  act  declared  the  publica- 
tion of  certain  matters  by  newspapers  or 
imriodlcals  privileged.  The  act  made  no 
other  or  further  provision  for  privileged 
communications.  Section  4  of  the  act  reads 
as  follow: 

"Nothing  in  this  act  shall  be  ctmstmed  to 
amend  or  repeal  any  penal  law  on  the  subject  of 
libel,  nor  to  take  away  any  existing  .defense  to 
a  civil  action  for  libel,  nor  shall  this  act  affect 
any  suits  now  pending,  or  that  may  hereafter 
be  brought  upon  a  cause  of  action  arising  prior 
tf  the  taking  effect  of  this  act." 

In  the  codification  of  1911  all  of  section 
4  hereinabove  quoted,  was  omitted,  except 
the  provision  with  reference  to  amending  or 
repealing  any  penal  law  on  the  subject  of  libel. 
Article  5S88,  R.  S.  1911.  In  1917  (Laws 
1917,  c.  206  [Vernon's  Ann.  OLr.  St.  Supp. 
1018,  arts.  5598,  5698a])  article  5598  was 
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amended  so  as  to  expressly  preserve  asy 
theretofore  existing  defense  to  a  civil  ac- 
tion for  libel,  either  at  common  law  or  other- 
wise. 

That  the  occasion  was  prlrlleged  was  an 
existtng  defense  to  a  dTll  action  of  libel, 
and  as  such  itSiS  preserved  under  the  act  of 
1901,  and  by  the  snbsequently  amended  ar- 
ticle 5598. '  The  effect  of  the  omission  by  the 
codlflers  upon  this  defense,  where  the  publi- 
cation was  'subsequent  to  the  adoption  of 
the  Revised  Civil  Statutes,  and  prior  to  the 
amendment  of  article  5598,  beed  not  be  con- 
sidered herein. 

The  publication  which  was  the  basis  of  this 
action  was  made  subsequent  td  the  passage 
Of  the  act  of  1901,  and  prior  to  the  adoption 
of  the  Revised  Civil  Statutes  of  1911,  though 
suit  was  filed  and  trial  had  after  the  adop- 
tion of  the  Revised  Civil  Statutes,  and  before 
the  amendment  to  article  5598.  Construing 
the  omission  as  a  repeal  of  the  omitted  part 
of  section  4  of  the  act  of  1901,  such  repeal 
could  have  no  effect  upon  the  defense  of 
privileged  occasion  in  this  action.  Section 
16,  art.  1,  of  our  Coiistltntlon  provides  thfit 
"no  •  •  •  fetroactive  law  *  •  ♦  shall 
be  made."  This  provision  of  the  Constita- 
tlon,  as  stated  in  Mellinger  v.  City  of  Hous- 
ton, 68  Tex.  37,  3  S.  W.  253— 

"must  be  held  to  protect  every  right,  even 
though  not  strictly  a  right  to  property,  which 
may  accrue  under  existing  laws  prior  to  the 
passage  of  any  act  which,  if  permitted  »  retro- 
active effect,  would  take  away  the  right  '•  •  ♦ 
It  mnst  necessarily  be  held  that  a  right,  in  a 
legal  sense,  exists,  when  in  consequence  of  given 
facts  the  law  declares  that  one  person  is  en- 
titled to  enforce  against  another  a  claim,  or  to 
resist  the  enforcement  of  a  claim  urged  by  an- 
other." 

[8]  At  the  date  of  the  omission  by  the  codl- 
flers, the  defense  of  privilege  was  a  vested 
ground  of  defense.  A  right  of  defense,  not 
technical,'  but  substantial,  resulting  in  im- 
munity from  liability,  which  has  fully  vested, 
is  as  sacred  and  as  important  as  a  right 
of  action,  and  is  protected  from  any  retro- 
active legislation  in  like  manner  as  a  vested 
right  of  action.    12  C.  J.  973. 

[9]  Aside  from  this,  we  are  of  opinion 
that  section  5  (Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  p.  4863)  of  the  act  adc^ting  and 
establishing  the  Revised  Civil  Statutes  pro- 
tects the  defense  herein ;  that  section  provid- 
ing in  part  as  follows: 

"That  the  repeal  of  any  statute,  or  any  por- 
tion thereof,  by  the  preceding  section,  shall  not 
affect  or  impair  any  act  done,  or  right  vested 
or  accrued,  •  *  •  but  every  such  act  done, 
or  right  vested  or  accrued,  •  •  •  shall  re- 
main in  full  force  and  effect."  :■ 

We  are  of  opinion  that  the  Judgments  of 
the  district  court  and  Court  of  Civil  Appeals 


should  be  reversed,  and  judgment  here  rei»- 
dered  for  the  plaintiff  in  error. 

PHILLIPS,  O.  J.    We  approve  the  Judg- 
ment recommended  In  this  case. 


PANHANDLE  &  S.  F.  RY.  CO.  V.  BROOKS 
(No.  167-3(68.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  2, 1920.) 

1.  Master  and  servant  «=9iOO( I)— Contract  re- 
qfllrlag  Mtloe  of  injury  vo4d  under  federal 
act 

Federal  Employers'  Liability  Act,  g  6  (U. 
S.  Comp.  St  {  8661),  making  void  any  con- 
tract to  exempt  a  oommoa  carrier  from  liability 
for  injury  to  employes  imposed  by  section  1  of 
the  act  (section  8667),  makes  void  a  contract 
by  interstate  railroad  employe  to  give  notice  of 
injury  and  claim  for  damages  within  30  days 
or  his  right  to  recover  therefor  would  be  bar- 
red. 

2.  Mfttter  and  swrviuit  «3>2S8(2I)— Ailega- 
tion  that  foreman  directed  work  with  losufll< 
dent  fonts  held  not  subject  to  exception. 

An  allegation  that  railroad  employes,  in- 
cluding plaintiff,  protested  to  the  foreman  and 
the  company  against  handling  timbers  with  an 
insufficient  force,  but  the  foreman  refused  to 
furnish  more  men  and  directed  the  work  to  be 
done  under  his  eye,  thereby  assuring  the  men 
that  they  could  perform  the  work  with  safety, 
is  not  subject  to  an  exception  as  stating  no 
gronhd  of  negligence  nor  excuse  for  proceeding 
to  move  the  timber  with  knowledge  of  insuffi- 
cient number  of  men. 

Error  to  Court  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District 

Action  by  B.  F.  Brooks  against  the  Pan- 
handle &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff  was  affirmed  by  Court 
of  Civil  Appeals  (109  S.  W.  665),  and  defend- 
ant brings  error.    Affirmed. 

Terry,  Cavin  &  Mills,  of  Galveston,  and 
Madden,  Trulove,  Ryburn  &.  Pipkin,  of 
AmarUlo,  for  plaintiff  in  error. 

li.  C.  Barrett  and  J.  N.  Browning,  both 
of  Amarillo,  for  defendant  in  error. 

SADLER,  P.  J.  B.  F.  Brooks  filed  this 
suit  in  the  district  court  of  Potter  countj-  to 
recover  damages  for  injuries  alleged  to  have 
been  received  while  he  was  employed  in  in- 
terstate commerce  by  plaintiff  In  error.  He 
alleged  that  the  injuries  were  caused  by  the 
negligence  of  the  railway  company. 

The  defendant  company,  among  other 
pleas  in  bar,  alleged  that  Brooks'  employ- 
ment was  by  virtue  of  a  written  contract; 
that  he  therein  obligated  himself  to  give 
notice  in  writing  of  any  injuries  and  claim 
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for  damages  to  the  company,  within  SO  days 
trom  the  time  the  iojuriea  were  received; 
that,  if  he  failed  so  to  do,  his  cause  of  ac- 
tion sbonld  be  barred;  tliat  tills  contract 
was  valid  and  reasonable;  and  that  be 
wholly  failed  to  comply  with  its  require* 
menta. 

To  this  plea  plaintiff  interposed  an  ex- 
ception, because  it  presented  no  defense^  in 
that  it  was  invalid  and  prohibited  by  law. 

This  excq;>Uon  was  sustained  by  tlie  dis- 
trict court.  The  trial  resulted  in  a  Judg- 
moit  for  plaintiff.  Defendant  appealed,  as- 
signing among  other  errors  that  of  snstaln- 
ing  the  special  exception  to  this  plea.  The 
Ckturt  of  Civil  Appeals  resolved  the  assign- 
ment on  this  question  as  well  as  all  other 
assignments  against  appellant.  199  S.  W. 
665. 

The  cause  is  before  us  upon  the  error  as- 
signed to  the  Judgment  of  the  Court  of  Civil 
Api)ea1s  sustaining  the  trial  court  in  its  rul- 
ing upon  this  question.  For  the  purpoaes  of 
this  discussion,  it  must  be  assumed  tb^t  the 
facts  alleged  in  the  answer  are  true.  Ifre- 
Doalns  only  to  determine  whether  under 
proper  construction  of  the  contract  this  pro- 
vision Is  unreasonable,  inapplicable,  and  in- 
valid under  the  federal  Employers'  tiiablllty 
Act  (U.  S.  Comp.  gt.  11  8657-8665). 

There  are  other  assignment^  presenting 
other  questions  arising  on  the  pleading  and 
evidence,  but  the  prinie  question  is  tbdt  af- 
fecting the  plea  In  bar. 

Opinion.  , '     . 

£1]  The  Court  of  CI|VU  Appeals, held  that 
the  contract  pleaded  by  the.  defend^t  in  bar 
of  plaintiff's  salt  is  inhibited  by  the  feder^ 
Elmployers'  Litability  Act,  and  is  void.  Ap- 
parently this  presents  a  question  of.flrst 
Impression  In  the  American  courts  .of,  \&a\ 
resort,  except  In  one  case  decided  by  the  Su- 
preme Court  of  Arkansas. 

Section  1  6t  the  act  (article  ,8657,  ,Ul  S. 
Complied  Statutes)  provi4^:  . 

"Every  common  oanici'by  roUtoad-'while  en- 
gaglDK  In  commerce  between  say  of  the  aeveral 
states  •  •  *  shall  be  liable  in  damages  to 
any  person  suffering  injury  while  j^e  is  employ- 
ed by  such  carrier  in  such  commerce  .  *  *  * 
for  snch  injury  or  death  resulting  in  whole  or 
in  part  from  the  negligence  of  any  of  the  of- 
ficers, agents,  or  employes  of  such  barrier,"  etcl 

Section  S  (article  8661,  V.  S:  Compiled 
Statutes)  provides: 

"Any  contract,  rule,  regulation,  ,or  device 
whatsoever,  the  purpose  or  intent  of  which 
shall  be  to  enable  any  common  carrier  to  ex- 
empt itself  from  any  liability  created  by  this 
act,  shall  to  that  extent  b«  void." 

As  we  construe  this  statute,  the  liability 
of  the  railway  company.  In  event  of  negli- 
gent injury,  arises  as  at  common  law,  and 
Is  governed  by  the  same  principle,  save  and 


except  in  so  far  as  it  prohibits  a  limitation 
upon  liability  by  contract,  role,  regulation, 
or  device,  and  except,  in  eio  far  as  the  com- 
mon' law  may  be  abrogated  by  the  act  Sea-> 
board  Air  Une  v.  Hortbn.  238  U.  S.  482,  34 
9up..Ct.  635,  68  U  Ed.  1062,  U  B.  A.  1915G. 
1,  Ann.  Cas.  1&16B,  475,  and  cases  dted  s»* 
pra. 

It  may  be  as  well  to  state  here  aa  else- 
where that  we  have  not  been  cited  to  any. 
dedslmi  of  the  Supreme  Court  of  the  llnited 
States,  or  any  iiiferior  federal  court,  ooo- 
struiag  the  act  as  to  Its  effect  tq)on  a  con- 
tract such,  as  la  here  before  -us.  The  only 
American  case  cited  is  C,  R.  I.  &  P.  Hy.  Co. 
V.  Pearce,  US  Ark.  6,  175  S.  W.  U60,  h.  B. 
A.  191BF,  661,  by  the  Supreme  Court  of  Ar- 
kansas, handed  down  March  29,  191S.  So 
fku:  as  our  loqniry  has  dteclosed,  this  la  the 
(mly  case  extant  in  which  the  question  has 
been  decided.  We  are  advised  that  the  Su- 
preme Court  of  the  United  States  has  had 
no  opportunity  to  review  that  decision.  The 
Arkansas  court  holds  that  a  contract  like 
that  .here  presented  is  void  jandef- the  fed- 
eral Employers'  Liability  Act.  This  holding 
itf  baaed  upon  a  decisloii  ot'  the  Snpieide 
Court  of  the  United  States  in  El  Paso  &  N. 
E.  Ry.  Co.  V.  Gutierrez,  215  U,  S-87,  SQ  Sup. 
Ct.  21.  54  Ii.  Ed.  JL06, 

In,  consonance  with  the  indlonted  purpose 
of  the  Supreme  Court  to  follow  the  con- 
struction which  has  been  adopted  by  our 
state  courts  with  reference  to  dur  state  stat- 
utes on  the  same  subject,  and  in -the  Bbsen<^ 
Of 'atithorltatlve  expression  by  the  Supreme 
Court  of  the  United  States,  we  approve  the 
holding  of  the  Court  of  Civil  'Appeals  witl> 
reference  to  the  construction  to  be  given  to 
tee  federal  "Employers'  Liability'  Act  and  its 
effect  ih  rendering  void  that  clause  of  the 
(Contra ct"  sought  to  be  Interposed  'as  a  de- 
fense by  the  railway  company.  Ry.'  Co.  v. 
pudgins,  60  Tex.  Civ,  App.  344,  127  Sj.  W. 
1183;  By.  Co.  v.,  Harris,  6T  Tex.  166,  2  S. 
W-  574. 

'•  There  iSDe  assignments  in  the  petition  seek- 
ing: review  of  the  disposition  by  the  Court 
of  ClvU .  Appeals  of  questions  raised  with 
reference  to  the  pleading  oC  the  plaintiff  and 
to  the  admission  of  evidepce  in  support 
thereof*,  it  appears  from  the.  several  assign- 
ments that  the  plaintiff  alleged: 

"Thlit  said  servants,  including  plaintiff,  pro- 
tested to  said  foreman  and  defendant,  through 
its  agents  and  servants  against  lifting  and  car- 
rying said  timbers  and  handling  the  same  as 
they  were  being  handled  without  a  suflScient 
number  of  men,  but  defendant  then  and  there 
ignored  said  protest  and-  refused  to  furnish 
more  men,  but  had  plaintiS  and  said  three  oth- 
er servants  to  perform  said  work  under  the 
eye  and  direction  of  said  foreman,  thereby  as- 
suring them  that  they  could  perform  such  la- 
bor 'with  safety  to  themselves,  by  reason  of 
wbidi  the  master  assumed  the  risk  instead  o( 
the  plaintiff  assuming  the  same." 
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[J]  The  defendant  excepted  to  this  part  of 
the  petition,  because  It  stated  no  ground  of 
negligence  nor  any  excuse  for  the  act  of 
plalntilf  In  proceeding  to  move  the  timber 
with  the  knowledge  of  an  Insufficient  num- 
ber of  men.  The  exception  was  overruled. 
Testimony  was  oflTered,  oyer  objection  of 
the  defendant.  In  line  with  the  pleading 
wherein  It  appears  that  George  L.  Noel,  one 
of  plalntllTs  colaborers,  did  so  protest  to 
the  foreman  before  proceeding  with  the 
work  in  which  plaintiff  was  injured.  We  do 
not  think  that  these  assignments  merit  dis- 
cassion. 

We  therefore  recommend  that  the  Judg- 
ment of  the  Court  of  CItII  Appeals  be  af* 
firmed. 

PHILLIPS,  C.  X  We  approve  the  Judg- 
ment recommended  In  this  case. 


EARHARTetal.V.  AGNEW.    (No.  130-3019.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  2,  1920.) 

1.  FriiBdalent  oonveyaaces  «=>57(S)— Solvent 
husband  had  right  to  trassfer  notes  to  wifo; 

A  husband  who  was  solvent  when  he  trans- 
ferred to  his  wife  part  of  notes  received  la  pay- 
ment for  their  land  claimed  as  a  homestead 
had  the  right  to  do  with  his  property  as  he  saw 
fit,  even  to  giving  it  to  strangers,  and  had  the 
right  to  give  his  wife  half  the  proceeds  of  the 
community  property  sold  by  them  by  joint  deed, 
which  she  demanded  and  received  as  a  condition 
to  signing. 

2.  Evidenoo  «s>248(6)-£tatsiiient  of  hasbsMl 
In  dsrogatloa  of  title  of  wife  to  notes  receiv- 
ed for  eonmnnlty  iaad  could  not  affect  her 
righto. 

No  statement  of  a  husband,  verbal  or  writ- 
ten, in  derogation  of  title  of  his  wife  to  part  of 
the  notes  received  by  him  on  sale  of  their  com; 
munity  land  daimed  as  a  homestead,  made  aft- 
er the  transfer  to  the  buyer,  conld  alfect  the 
rights  of  the  wife  in  the  notes  received  by  her. 

3.  Hnsband  and  wife  «=> 1 49(1)— Wife's  prop- 
erty not  liable  for  husband's  debts. 

A  wife's  property,  consisting  of  part  of  the 
notes  received  by  her  and  her  husband  on  sale 
of  their  community  land,  having  been  delivered 
to  the  wife  by  the  husband  as  a  condition  of 
her  joining  in  the  deed,  were  not  liable  for  the 
debts  of  the  husband. 

Error  to  Court  of  Civil  Appeals  of  Sev- 
enth Supreme  Judicial  District. 

Action  by  J.  W.  Agnew  against  S.  M.  Bar- 
hart,  with  the  Lubbock  State  Bank  as  gar- 
nishee, In  which  Mrs.  S.  M.  Earhart  Inter- 
vened and  claimed  the  fund  impounded  by 
the  garnishment  proceeding.  From  Judg- 
ment for  plaintiff,  defendant  and  intervener 


appealed  to  the  Court  of  Civil  Appeals,  which 
affirmed  (190  S.  W.  1140) ,  and  defendant  and 
die  intervener  bring  error.  Judgment  of  the 
district  court  and  Court  of  Civil  Appeals  re- 
versed, and  judgment  rendered  for  the  inter- 
vener on  recommendation  of  the  Commissioa 
of  Appeals. 

R.  A.  Sowder,  ct  fjabbock,  for  plaintiffs  in 
error. 

W.  F.  Schenk  and  Roscoe  Wilson,  both  of 
Lubbock,  for  defendant  in  error. 

Statement  of  the  Ou& 

KITTRBLL,  J.  This  was  an  action  in  the 
form  of  a  garnishment  against  the  Lubbock 
State  Bank  procured  for  the  purpose  of 
reaching  certain  hmds  claimed  to  be  the 
property  of  T.  O.  Earhart,  husband  of  the 
plaintiff  in  error. 

The  number  of  the  case  on  the  docket  of 
the  district  court  of  Labbock  county  was  906, 
and  It  was  ancillary  to  a  case  filed  by  Ag- 
new, defendant  In  error,  No.  881,  In  the  same 
court  against  T.  0.  Earhart. 

The  basis  of  the  action  in  No.  881  was  a 
certain  bond  executed  by  one  B.  F.  Mont- 
gomery on  October  15, 1909,  to  Agnew  to  pro- 
tect him  against  outstanding  vendors  lien 
notes  against  certain  land  which  Agnew  had 
bought  of  Montgomery.  T.  O.  Earhart  and 
one  Richmond  were  sureties  on  the  bond. 
which  was  for  the  sum  of  $6,000,  or  double 
the  amount  of  the  notes. 

It  appears  from  the  testimony  of  Agnew 
that  he  did  not  know  that  Earhart  was  on 
the  bond  until  about  two  years  after  It  was 
made,  but  supposed  It  was  his  brother,  ths 
bond  having  been  prepared  by  Agnew's  at- 
torney, and  he  never  saw  It  for  about  two 
years,  and  he  had  never  made  any  demand  on 
EJarhart  on  account  of  it. 

On  June  24,  1013,  the  holders  of  the  Mont- 
gomery notes  recovered  Judgment,  and  the 
land  'was  sold. 

Some  time  prior  to  December  28,  1914, 
Agnew  brought  suit  on  the  Montgomery  bond 
against  Montgomery,  Earhart,  and  Richmond, 
but  before  Judgment  dismissed  as  against 
Rldimond  without  reservation,  but  as  to 
Earhart  he  dismissed  without  prejudice  to 
maintain  action  at  some  future  time.  He 
took  judgment  against  Montgomery  alone 
for  $3,500. 

No  further  action  appears  to  have  been 
taken  against  Earhart  by  Agnew  until  suit 
No.  881  was  filed. 

Earhart  testified  that  he  had  never  been 
called  upon  to  pay  the  bond,  and  supposed 
the  notes  had  been  paid.  Re  never  agreed 
to  their  extension,  and  that  the  suit  (the  one 
first  filed  out  of  which  he  was  dismissed, 
we  construe  his  language  to  mean)  was  the 
only  demand  ever  made  on  him. 

Testimony  to  be  later  set  forth  makes  an 
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nsderatandlng  of  fliese' facts  helpful.  If  not 
necessary. 

The  bank  answered  "that  according  to  the 
books  of  said  bank  It  Is  now,  and  was  at  the 
time  said  writ  of  garnishment  was  serred 
upon  It,  as  shown  by  the  deposit  acconnt. 
Indebted  to  said  T.  O.  Earhart  In  the  sum  of 
$14206.20,"  and  further  stated  as  a  part  of 
Its  answer  that  It  was  "not  acquainted  with 
the  title  to  the  abOTe  said  amount  of  money 
farther  than  the  same  was  collected  upon 
the  note  and  placed  to  the  credit  of  said  T. 
O.  Eaihart,  the  business  having  been  trans- 
acted with  hta  b:^  letter." 

S.  M.  Ebrhart,  wife  of  T..0.  Earhart,  and 
plaintiff  In  error  here.  Intervened  In  the  ac- 
tion and  claimed  the  money  upon  grounds 
that  a  further  statement  of  the  facts  will 
reveal.  She  and  her  husband  had  owned  and 
lived  on  640  acres  of  land  with  their  five 
children  for  about  eight  years.  The  land  lay 
about  10  miles  north  of  the  town  of  tiubbock. 
They  settled  on  It  In  1901,  and  In  1909  they 
-moved  to  Lubbock  for  the  purpose  of  edu- 
cating their  children.  Both  testified  very 
positively  that  up  to  the  time  they  sold  the 
land  they  cherished  the  purpose  and  Inten- 
tion of  returning  to  It,  and  that  they  claimed 
no  other  place  as  their  homestead. 

The  husband  teetlfled: 

"We  bought  a  bouse  In  liobbock  to  live  In 
while  Bchooling  onr  difldren,  but  sold  It  prior  to 
the  selling  of  oar  land." 

Deeds  were  offered  In  evldemce  to  ptoTe 
this  statement  to  have  been  true. 
His  wife  testified: 

"Ky  son  owned  the  lots  at  the  time  section 
22,  block  D2,  was  sold  to  A.  Symes.  When  we 
moved  to  Lnbbock  abont  three  years  prior  to 
tbe  sale  of  the  land  we  owned  the  lots.  My 
hnsband  was  being  sued  in  Lubbock  County, 
and  he  deeded  those  lots  to  my  son  Earnest" 

The  son  testified  that  he  owned  them  at 
the  time  of  the  trial. 

Deeds  offered  In  evidence  showed  that  on 
September  19,  1910,  T.  O.  Earhart,  without 
being  Joined  by  his  wife,  coaveyed  the  town 
lots  to  bis  son  W.  B.  Earhart,  and  that  the 
latter,  on  August  16,  1912,  more  than  a  year 
Hfter  the  sale  of  the  country  place  to  Symes, 
conveyed  the  lots  to  his  mother. 

On  January  28,  1910,  £}arhart  gave  a  mor^ 
gage  on  tbe  north  440  acres  of  the  640-acre 
tract  for  $2,000,  and  in  that  instrument  es- 
pecially designated  the  south  200  acres,  the 
Improved  part  (which  was  shown  to  be  worth 
more  than  the  other  440  acres),  as  his  home- 
Btead.  This  was  after  the  family  had  moved 
to  Labbodc  and  acquired  the  city  lots  on 
which  they  lived  while  there. 

On  June  16,  1911,  Earhart  and  wife  sold 
the  640  acres  to  A.  Symes  for  $6,720.  $1,400 
was  paid  in  cash,  and  the  purchaser  assumed 
the  $2,000  mortgage,  and  three  notes  for 
f  I4O6  eadi  were  executed  and  made  payable 
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to  T.  O.  Earhart  In  one,  two,  and  three 
years.  Earhart  used  the  $1,400  cash  to  pay 
debts,  or  a  debt,  so  far  as  the  same  was 
necessary. 

The  Jury  found  in  response  to  a  special 
Issue  that  Mrs.  Earhart  signed  the  deed  on 
condition  that  she  should  have  the  value  of 
the  south  200  acres  (the  improved  part).  It 
was  proved,  not  only  by  his  own  testimony, 
but  by  the  cashier  of  the  bank,  who  Identified 
the  handwriting  of  the  attorney  who  wrote 
the  transfer,  and  t^  the  attorney  himself, 
that  the  three  notes  were,  pursuant  to  agree- 
ment, by  Earhart  transferred  on  the  day  they 
were  made  to  his  wife  as  the  value  of  her 
half  of  the  property.  It  seems  that  the  par- 
ties by  reason  of  some  domestic  Infelicity 
(suggested  rather  than  clearly  revealed  by 
the  record)  divided  their  property.  The  notes 
were  carried  to  the  bank  by  Earnest  Earhart 
for  his  mother,  and  as  they  fell  doe  they 
were  collected  by  the  bank.  Earhart  and 
wife  bad  moved  to  California,  but  were  not 
living  together  after  their  removal.  The 
last  of  the  three  notes  fell  due  January  1, 
191S,  imt  was  paid  December  26, 1914,  and  it 
is  tbe  proceeds  ot  that  note  whldi  are  the 
subject  of  controversy  in  Ifals  action. 

Tbe  cashier  of  the  bank  testified  that  the 
prooeeda  of  the  flist  note  due  January  1, 
ldl3,  werebgr  Barharfs  direction  applied. 
so  tkT  (US  was  necessary,  to  pay  certain  in- 
debtedness that  Earhart  and  his  sons  owed 
the  hank ;  but  he  could  not  recall  what  be- 
came of  the  rest  of  the  proceeds. 

Mrs.  Earhart  testified  that  she  got  the 
proceeds  ot  that  note  and  bought  the  land 
she  lived  on  in  California.  When  the  sec- 
ond note  fell  due,  the  proceeds,  upon  written 
direction  to  the  bank,  were  sent  to  her  In 
California,  and  when  the  third  note  was 
ready  to  be  paid  a  release  was  sent  to.  Cali- 
fornia for  T.  O.  Earhart  to  sign,  and  he  exe- 
cuted It  It  contained  the  usual  recitals 
that  he  was  the  owner  and  holder  of  the 
notes. 

The  cashier  testified  that  the  notes  had 
never  been  out  of  the  bank  since  they  had 
been  put  there,  and  that  the  Indorsement  on 
them  was  there  all  the  time.  This  statement 
seems  to  have  been  elicited  by  reason  of  an 
effort  made  to  prove  that  the  Indorsement 
and  transfer  was  an  afterthought,  and  was 
not  coincident  with  the  execution  of  the 
notes. 

Opinion. 

It  is  obvious  from  the  foregoing  somewhat 
extended  summary  of  the  evidence  that  there 
is  substantially  but  one  question  to  be  deter- 
mined, and  that  is  :  In  view  of  all  the  facts 
and  circumstances  in  evidence  and  the  find- 
ing ot  the  Jury  on  the  special  issues,  were 
the  proceeds  of  the  note  subject  to  garnish- 
ment as  the  property  of  T.  O.  Earhart? 

We  win  only  consider  the  first  assignment 
of  error  contained  in  the  application,  namely: 
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"Tha  coart  ezred  in  not  granting  a  motion  for 
Judgment  on  the  special  answer  and  verdict  of 
the  jury  as  is  shown  by  her  bill  of  exception  No. 
1  of  this  record." 

The  only  other  assignment  of  error  brought 
up  In  the  application  (the  ninth)  is  not  In 
compliance  with  the  rnlea,  being  too  general 
and  vague  to  authorize  consideration.  ' 

Plaintiff  rested  ber  contention  on  two 
gronnds:  First,  that  the  proceeds  of  the  note 
were  part  of  the  pnichase  money  of  ber 
homestead;  second,  tliat  regardless  of  the 
homestead  Qaestlon  her  hosband  was  sbl- 
vent  when  he  transferred  the  notes  to  her, 
hence  by  sudi  transfer  they  became-  her 
property  and  were  not  liable  for  bla  debts. 

The  Jury  found:  First,  that  at  the  time 
Eartiart  and  wife  moved  off  6f  the  sooth  200 
acres  of  the  section,  and  acquired,  and  mov- 
ed on,  a  place  in  tiie  town  of  Labbodc  in  One 
year  1909,  they  did  not  intend  to  return  and 
occupy  said  section  as  a  homestead ;  second, 
that  all  of  section  22  was  abandoned  with 
the  intention  never  to  return  and  live  there- 
on at  the  time  they  moved  off,  and  that  tbey 
abandoned  the  200  acres  as  a  home  prior  to 
their  sale  to  Symes ;  third,  that  the  transfer 
of  the  note  from'T.  O.  Earhart  to  his  wife 
was  not  a  gift;  fourth,  that  Mrs.  Elarhart 
signed  the  deed  to  Symes  upon  the  OMidl- 
tion  that  she  was  to  have,  the  valve  of  the 
200  acres  out  of  the  south  <Hie*alf  of  sec- 
tion 22.  blo<«  D2;  fifth,  that  T.  O.  Earhart 
was  solvent  when  he  d^vered  the  notes  to 
his  wife.  I 

Speaking  for  himself  and  not  Intending  to 
be  understood '  as  speafelng  for  the  other 
members  of  the  court  the  writer  feels  con- 
strained to  say  that  a  most  carefuT  and 
painstaking  analysis  of  the  statement  of  facts 
has  led  him  to  the  conclusion  that,  when 
the  law  oh  the  question  of  abandonment  of 
a  homestead  as  laid  down  In  Shepherd  v. 
Casslday,  20  Tex.  25,  70  Am.  Dec.  372,  Gouh- 
6nant  V.  Cockrell,  '120  Tex.  '99,  Thomas  v. 
Williams,  50  Tex.  275,  .Sanders  v.  Sherah, 
66  TeX.  657,  2  S.  W.  804,  Armstrong  v.  Ne- 
ville (Civ.  App.)  117  S.  W.  1012,  Robinson 
V.  McGulre  (Civ.  App.)  203  S.  W.  416,  and 
many  other  cases  Is  applied  to  the  undls- 
pintdd  testimony,  the' finding  of  the  jury  is 
shown  not  only  to  be  against  the  great  pre- 
ponderance of  the  evidence,  but  absolutely 
without  evidence  to  support  It. 

However,  as  consideration  of  the  home- 
stead question  is  not  necessary  to  a  proper 
decision  of  the  case,  we  pretermit  any  fur- 
ther reference  thereto. 

The  fact  is  api)areut  that  plaintiff  in  error 


was  assertii^  a  homestead;  rlgjtt  in  the 
south  200  acres  and  improvements,  and  re- 
fused to  sign  the  deed  to  Symes  until  she  was 
assured  that  the -notes  representing  part  of 
the  proceeds,  equivalent  to  tib«  vadne  of  the 
200  acres,  would  be  delivered  to  ber  aa  her 
property.  Such  condition  and  demand  was 
compiled  with,  and,  pursuant  to  the  contract 
80  made,  the  notes  made  payable  to  Iiec  hus- 
band were  by  him  forthwith'  assigned  and 
delivered  to  her,  and  were  by  or  for  her 
placed  in  the  garnishee  bank. 

[1]  The  Jui-y  found  that  Earhart  was  sol- 
vent when  he  transferred  the  lufbes  to  bia  wife. 
Being  solvent  he  had  the  ri^t  to  do  with  his 
proitertf  as  he  saw  fit,  even  to  giving  It  to 
strangers.  Reynolds  v.  Lansford,  16  Tex.  288; 
HlggJns  V.  Johnson's  Heirs,  20  Tex.:395,  70  Am. 
Dec,  3JH;  Story  v.  MaxshaU,  24  Tex.  805,  76 
Am.  Dec.  106 ;  Morrison  v.  Clark,  55  Tex.  437 ; 
Terry  v.  O'Neal,  71  Tex.  50%  9  8.  W.  673; 
McCutdien  y.  Purlnton,  84  Tex.  604, 19  S.  W. 
710;  Willis  T.  Mclntyre,  70  Tex.  34.  7  S.  W. 
594,  8  Am.  St.  Rep.  574.  He  certainly  had 
the  right  to  glre  to  his  wife  one-haif  of  the 
proceeds  -of  oootmiinlty  property  sold  by 
Uiem  ^y  Joint  deed,  and  wbidi  was  idalmed 
by  both  to  be  their  homestead,  and  lialf  of 
the  proceeds  of  which  the  wife  deoanded 
and  received  as  a  condition  precedent  to  her 
signing  the  deed. 

iij  Evidently  much  stress  was  laid  by  the 
Court  of  Civil  Appeals  upon  the  fact  that 
Earhart  executed  a  release  reciting  that  he 
warn  the  legal  and  equitable  hold«  and  own- 
er of  the  notes;  bat  it  is  elementary  that  no 
statement  of  Earhart,  .whetlier  verbal  or 
written,  In  derogation  of  the  title  of  his  wife 
to  the  notes,  made  after  the  transfer,  could 
afCect  her  rights. 

[3]  When  the  notes  were  dtiivoed  to 
Mrs.  Earhart  and  were  by  her  or  by  her  son 
as  her  agent  placed  te  tiie'bank  -for  collec- 
tion, they  were  her  property,  and  in  contem- 
plation of  law  Werfe  tn  her  possession,  and 
the  flndhig  of  the  Jury  In  response  to  a  spe- 
cial Issue  which  was  wliolly  Irrelevant  ftnd 
■Rnmaterlal,  that  ttiey  were  not  In  her  pos- 
session, was  manifestly  erroneous.  Being 
her  prbperty,  they  were,  of  course,  not  liable 
for  the  debts  of  her  husband,  and  therefore 
the  Judgment  of  both  the  district  court  and 
Court  of  Civil  Appeals  was  erroneous,  and 
should  be  reversed,  and  Judgment  rendered 
here  for  tlie  plaintiff  in  error,  and  It  Is  so 
recornmended. 

.  PHIUL'IFS,  a  J.  We  a^inove  the  Judg- 
ment recoomiended  io  this  .case. 
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(tit  B.W.) 

'  W.  B.  Bl^op  and  J.'  Ji  TtniSkr,  both:  of  > 
Athens,  for  defendants  In  error.  ' 


(Commission  of  Appeals  of  Texas,  Section  A. 
June  2, 1020.) 

1.  Honastoad  «s>l73— Not  abandoasd  hy  mere* 
iy  flIiBg  partitiM  salt. 

The  mere  filing;  by  a  widower,  of  suit  t* 
partition  homestead,  wliich  was  not  prosecnted 
bnt  abandeoed  and  suit  changed  to  one  at  tres-' 
paas  to  try  title  daiminir  all  the  land,  did  not 
conatitnte  a  waiver  or  abandonment  id  home- 
stead rights  set  up  in  repbr  to  the  answer  of 
defendants  claiming  title  to  part  of  the  land: 

2.  Homestead  <8i»l8l(3)— That  plalntira  ahil- 
drea  were  not  living  witli  lilm  wlien  suit  was 
Mad  did  not  show  abandoament. 

Under  Const,  art.  16,  {  ((2;  the  fact  that 
plaintiff's  ehfldren  were  not  llring  with  Urn 
when  suit  was  filed  was  not  conclusive .  that 
he  bad  abandoned  his  homestead;  nor  would  it 
follow,  from  that  fact  alone,  that  he  was  not 
entitled  to  asserjt  a  homestead  right  in  the 
land. 

3.  Depasltlona  $=»9I— •Coaipeteney  ef  deposN 
ti*a  depends  on  status  when  offered  as  evi- 
denoo  and  not  wtien  taken. 

Where,  at  the  time  of  trial,  plaintiff's  con- 
viction of  murder  had  been  affirmed  and  motion 
for  rehearing  overruled,  his  deposititm,  .taken 
prevkmaly,  was  properly  quashed;  the  coomte- 
teoQr  of  ills  answers  to  the  interrogatories 
propounded  .to  him  depending,  not  upon  bis 
status  at  the  time  such  answers  were  given, 
but  upon  his  status  when  the  deposition  was 
offered  as  evidence. 

4.  Deads  «s>l94(5)  —  ReeMilIng  ralsaa  pra- 
sttMption  of  daitvary.  - 

Where  a  didy  executed  and  aelUMwIedged 
deed  had  been  on  record  for  about  80  years,  it 
waa  presumptively  deUvered. 

5.  Partition  «3»9&— Sliould  malie  provision  for 
possession  of  party  as  homestead. 

Where  party  to  partition  suit  establishes 
liii  homestead  right  in  the  land,  the  partition, 
if  granted,  should  be  decreed  subject  to  his 
right  to  possession  as  long  as  he  elects  to  use 
or  occupy  the  land  as  a  home. 


i^or  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District. 

Action  by  Thomas  Berry  against  Kirby 
Godwin  and  others.  Judgment  for  defend- 
ants was  reformed'  and  affirmed  by  the  Court 
of  Civil  Appeals  (188  S.  W.  30),  and  plaintiff 
brings  error.  On  the  reconunendatlou  of  the 
Commission  of  Appeals,  Judgments '  of  the 
trial  court  and  Court  of  Civil  Appeals  re- 
versed and  cause  remanded. 

B.  P.  Miller,  of  Athens,  and  B.  8.  Neblett 
and  Ormond  SimUns,  both  of  Condcana,  for 
platntur  in: error. 


TATLOR,  J.  This  suit  was  an  action  In 
trespass  to  try'tltle  by  l^omaa  ierry  agdlrist 
Perry  Dethrldge,  his  son-in-law,  and  tiertba 
Godwin,  his  granddaughter  (her  husband,' 
Klrby  Godwin,  being  Joined  with  her  pto 
forma)  to  recover  213  acres  of  land  In  Hen- 
derson county." 

The  suit  as  filed  by  Berry  originally  was 
for  partition  against  the  defendants  named, 
he  alleging  that  Bertha  God\Wn  owned  an 
undivided  Interest  of  about  20  acrw,  that 
Perry  Dethrldge  owned  an  undivided  Inter- 
est of  about  10  acres,  and  that  he  (Berry) 
owned  the  remaihlng  Interest.  By  amend- 
ment Berry  changed  bis  suit  from  an  action 
to  partition  the  land  to  an  action  In  trespass 
to  try  title,  as  stated  above,  in  which  he 
sought  recovery  of  the  entire  tract 

The  amended  petition  contained.  In  addi- 
tion to  the  usual  allegations  in  trespass  to 
try.  title  sTilts,  affirmative  pleas  of  title  ac- 
quired under  the  three,  five,  and  ten  year 
statutes  of  limitations. 

Defendants  .  answered, ,  .pleading'  '  among 
other  things  "not  guilty";  also,  that  Bertha 
Godwin  owned  an  undivided  interest  .of 
V»« ;  Perry  Dethrldge  an  undivided  Interest 
of  V24;  and  Berry  an  undivided  Interest  of 
11/14  in  the  land.  The  defendants  prayed 
that  their  respective  Interests  be  established 
and  the  land  partitioned. 

.By  supplemental  petition  Berry  denied  the 
ail^ations  of  the  answer,  pleaded  his  home- 
stead right,  and  further  that  the  homestead 
was  not  subject  tp  partition,  because  of  his 
riglit  to  use  and  occupy  it 
.On  October  1, 1884,  Berry  owned  as  a,  part 
of  his  separate  property  the  land  in  contro- 
versy. On  that  date  he  executed  a  d^ed  re- 
citing conveyance  to  his  wife,  Thursday  Ber- 
ry, of  200  acres  cK  of  the  north  end  of  the 
tract  on  which  he  then  resided,  ta  consldMa- 
tlon  of  $500  paid  out  "of  her  separate  es- 
tate." The  deed  was  acknowledged  before 
the  county  Judge  of  Kaufman  county.  Octo- 
ber 22,  1885,  «nd  a  week  later  was  duly  re- 
corded. Thursday  Berry  d;ied  in  1888  while 
eiie  and  her  husband  were  using  and.  occupy- 
ing the  land  conveyed,  as  their  homestead. 

Mrs.  Berry  left  surviving  her,  her  hus- 
band and  three  children,  Allen,  Pearl,  and 
Johnnie.  Plaintiff,  prior  to  the  filing  of  this 
salt,  treonlred  the  Interest  of  Pearl.  Allen 
married.  Ee  and  bis  wife  died,  leaving  sur- 
yiving  them  their  only  child.  Bertha,  one  of 
the  defendants.  Jolinnie  married.  Perry 
Dethridge,  another  defendant  Two  children 
were  bom  to  tibem,  neither  of  which  sur- 
vived the  de^th  of  the  mother. 

Berry,  al>out  a.  year  after  the  death  of  his 
first  wife,  married  again.    His  second  wife 
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died  prior  to  the  flllng  of  this  salt,  and 
three  children  of  the  second  marriage,  all 
minors,  were  living  at  the  time  snit  was 
filed.  Berry  continned  to  reside  on  the 
homestead  after  the  death  of  his  second 
wife.  Some  time  after  her  death,  he  moved 
(about  1905)  to  San  Antonio  and  remained 
there  about  a  year,  renting  out  the  premises 
during  his  absence.  After  returning  from 
San  Antonio,  he  continued  to  live  on  the 
land  In  controversy,  until  1913,  when  he 
went  to  Athens,  Tex.,  again  renting  It  out. 

A  short  time  prior  to  filing  tlUs  suit,  Berry 
was  convicted  of  the  offense  of  murder,  and 
sentenced  to  serve  ten  years  in  the  state  pen- 
itentiary. Pending  an  appeal  from  the  Judg- 
ment under  whldi  he  was  sentenced,  plain- 
tiff's deposition  In  this  case  was  taken  at 
his  own  instance,  by  which  he  sought  to  es- 
tablish, among  other  things,  that  the  deed 
executed  by  him  to  his  first  wife  was  never 
delivered.  One  week  after  the  deposition 
was  taken  the  Judgment  of  conviction  W8is 
affirmed.  Subsequent  to  the  affirmance,  and 
after  a  motion  for  rehearing  filed  In  the 
Court  of  Criminal  Appeals  had  been  over- 
ruled, and  after  Berry  had  beg^un  serving 
his  term  in  the  penitentiary,  this  case  came 
on  for  trial.  On  motion  of  defendants,  Ber- 
ry's deposition  was  quashed  on  the  ground 
of  bis  being  under  felony  sentence,  as  above 
stated. 

The  jury,  acting  under  peremptory  instruc- 
tion of  the  court,  found  that  the  parties  owned 
undivided  interests  in  the  land  sued  for  by 
Berry,  as  follows:  Berry,  "/24 ;  Bertha  God- 
win, »/a4;  and  Perry  Dethrldge,  ♦/j*.  Judg- 
ment was  rendered  accordingly,  and  commis- 
sioners were  appointed  to  partition  the  land. 

The  Court  of  Civil  Appeals  affirmed  the 
Judgment  under  the  view  that  plaintiff  in 
filing  suit  for  partition,  in  effect,  abandoned 
his  homestead,  and  thereby  waived  his  claim 
to  Its  exemptloa  As  it  appeared  from  the 
evidence  that  the  entire  tract  of  213  acres 
was  a  part  of  Berry's  separate  estate  prior 
to  a  conve^nce  of  the -200  acres  of  land  to 
his  wUe,  the  court  so  reformed  the  Judg- 
ment as  to  adjudge  a  recovery  by  Berry  of 
the  13  acres  not  Included  in  the  conveyance, 
and  decree  a  partition  among  him  and  the 
defendants  of  the  200  acres.     188  S.  W.  80. 

[1]  The  application  for  the  writ  of  error 
contains  three  assignments  of  error,  in  sub- 
stance as  follows: 

(1)  That  the  trial  court  and  Court  of  Civil 
Appeals  erred  In  holding  that  plaintiff  in 
error  waived  his  homestead  exemption  by 
filing  his  suit  first  in  the  form  of  a  suit  to 
partition. 

(2)  That  the  Court  of  Gtvil  Appeals  erred 
in  sustaining  the  action  of  the  trial  court  la 
quashing  plaintiff  In  error's  deposition. 

(3>  That  the  trial  court  and  Court  of  Civ- 
il Appeals  erred  in  holding  that  the  deed  ex- 


ecuted hy  plaintiff  la  error  to  bis  wife, 
Tbunday  Berry,  was  ever  delivered. 

The  Committee  of  Judges  in  granting  the 
writ  made  the  followlog  notation: 

"We  are  inclined  to  think  that  the  mere  filing 
by  plaintiff  io  error  of  his  petition  for  parti- 
tion, which  was  not  prosecuted  bnt  abandoned 
and  suit  changed  to  one  of  trespass  to  try  title 
claiming  all  the  land,  did  not  constitute  a  waiv- 
er or  abandonment  of  homestead  rights  set  np 
in  reply  to  the  answer  of  defendants  in  error 
daiming  title  to  a  part  of  the  land,  wtiiefa  in- 
clnded  the  homestead,  asking  partition  tkereoC 
The  case  is  unlike  Moore  v.  Moore,  8&  Tex.  28, 
in  that  in  the  latter  ease  the  suit  as  began  for 
partition  of  the  homestead  was  prosecuted  by 
plaintiffs  to  final  determination." 

We  concur  in  the  view  expressed  In  the 
notation.  In  Hoefllng  v.  Boefiing,  106  Tex. 
357,  167  S.  W.  210,  it  Is  pointed  out  that 
there  was  nether  pleading  nor  evidence  of 
homestead  In  the  Moore  Case,  supra,  and 
that  in  view  of  this  the  court  held  there 
was  a  waiver  of  such  claim. 

This  case  was  tried  upon  a  pleading  filed 
subsequent  to  the  partition  petition,  specif- 
ically setting  up  plaintiff  In  error's  daim  of 
homestead.  The  original  petition  (the  peti- 
tion in  the  partition  suit)  having  been  subse- 
quently amended  by  plaintiff  in  error,  aa 
stated  above,  the  Court  of  CAvil  Appeals 
erred  in  holding  that  In  filing  It  he  thereby, 
as  a  matter  of  law,  abandoned  his  home- 
stead, or  waived  his  right  thereto. 

[2]  Defendants  in  error  urged!  in  addition 
to  a  waiver  of  homestead  right  by  plaintiff 
in  error  In  filing  the  suit  to  partition,  that 
he  was  not  In  position  as  head  of  a  honse- 
boid  to  assert  ■  homestead  right,  in  that  bis 
minor  cblldren  were  not  living  with  him. 

It  is  uncontradicted  that  200  acres  of  the 
land  sued  for  was  plaintiff  In  error's  home- 
stead at  the  time  of  the  death  of  his  second 
wife.  There  is  evidence  that  his  children 
were  not  living  with  him  when  suit  was 
filed;  but  this  fact,  if  established.  Is  not 
conclusive  that  he  had  abandoned  his  home- 
stead, nor  would  it  follow  from  that  fact 
alone  that  he  was  not  entitled  to  assnt  a 
homestead  right  in  the  land.  Const  art.  16, 
{  52;  Ball  Hutchings  &  Go.  v.  liowell,  56 
Tex.  579;  Eubank  &  Co.  et  al.  v.  Landram, 
59  Tex.  247 ;  Brown  et  al.  v.  Reed  et  al.,  20 
Tex.  CAr.  App.  74,  48  S.  W.  637. 

The  issue  of  whether  the  200  acres  of  land 
was  the  homestead  of  plaintiff  was  one  of 
fact  and  should  have  been  submitted  to  the 
Jury. 

[3]  Ttie  second  assignment  questions  the 
correctness  of  the  trial  court's  action  in 
quashing  plaintiff  in  error's  deposition.  The 
purpose  of  the  deposition  was  to  establish 
that  the  deed  executed  by  plalntifl  in  error 
to  nrarsday  Berry,  his  wife,  was  never  de- 
livered. Unless  delivered,  the  property  In 
oontroven^  was  his  separate  property,  and 
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defendants  tn  error  were  without  Interest 
therein.  The  question  presented  is  therefore 
one  of  substantive  law. 

The  answers  to  the  Interrogatories  pro- 
pounded to  plaintiff  in  error  were  not  evi- 
dence at  the  time  they  were  given..  Their 
competency  as  ewHi  could  not,  under'  the 
facts,  be  tested  by  what  bis  status  then  was, 
but  was  properly  tested  by  what  his  status 
was  when  the  deposition  was  offered  as  evi- 
dence. At  that  time  he  had  not  only  been 
convicted  and  sentenced,  but  Judgment  had 
been  affirmed  and  his  motion  for  rehearing 
overruled.  In  fact,  he  was  then  incarcerat- 
ed in  the  penitentiary  in  virtue  of  a  final 
Judgment  of  conviction  and  sentence  duly 
entered  and  pronounced.  The  Court  of  Civil 
Appeals  held  correctly  that  the  deposition 
should  have  been  quashed.  Webster  v. 
Mann,  56  Tex.  119,  42  Am.  Rep.  688;  TIU- 
man  v.  Fletcher,  78  Tex.  673,  16  S.  W.  161; 
Rogers  v.  Tbmpklns,  87  S.  W.  879. 

The  case  of  G.,  C.  &  S.  F.  Ry.  Co.  v.  John- 
son, 96  Tex.  76,  81  S.  W.  4,  cited  by  plain- 
tiff in  error,  is  not  in  point.  The  question 
decided  in  that  case  related  to  the  sufficien- 
cy of  the  record  Introduced  to  establish  the 
Incompetency  of  the  witness ;  the  court  hold- 
ing that  it  was  necessary  for  the  record  to 
show,  not  only  that  be  was  convicted,  but 
also  that  he  was  sentenced. 

[4]  The  question  presented  by  the  third 
assignment  is  whether  the  deed  executed  by 
plaintiff  in  error  to  his  wife  was  delivered. 

The  evidence  is  uncontradicted  that  It 
was  executed,  acknowledged,  and  duly  re- 
corded, and  that  at  the  time  of  the  trial  it 
had  been  on  record  for  atlDUt  30  years.  It 
was  presiunptively  delivered.  .There  being 
no  evidence  In  the  record  that  the  deed  was 
not  delivered,  the  trial  court  and  Court  of 
Civil  Appeals  did  not  err  in  giving  it  effect 
as  a  valid  conveyance. 

[5]  Plaintiff  in  error  does  not  contest  the 
right  of  defendants  in  error  to  have  a  par- 
tition of  200  acres  of  the  land  sued  for,  in 
the  event  their  respective  Interests  therein 
are  established  upon  another  trial;  but 
correctly  Insists  that.  In  the  event  of  a  find- 
ing in  his  favor  upon  the  homestead  Issue, 
the  partition,  if  granted,  should  be  decreed 
subject  to  his  tight  to  possession  as  long  as 
be  elects  to  use  or  occupy  the  land  In  con- 
troversy as  a  home.  Hudgins  v.  Sansom,  72 
Tex.  229,  10  S.  W.  104. 

We  recommend  that  the  Judgments  of  the 
trial  court  and  Court  of  Civil  Appeals  be 
reversed,  and  that  tbe  cause  be  remanded 
for  further  trial. 

PHILLIPS,  O.  J.  We  approve  the  Judg- 
ment recommended  in  this  case,  and  the  hold- 
ing of  the  Commission  on  the  questions  dis- 
cussed. 
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CRITESER  et  ux.  V.  6AFFEY. 

(No.   I6I-3I52.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  2,  1920.) 

1.  Divorce  «=333 1— Foreign  decree  for  alimony 
not  entitled  to  full  faith  and  eredit  even  a« 
to  alimony  already  due. 

As  the  Oregon  Supreme  Court  has  con- 
strued the  state  statutes  as  clothing  the  court 
rendering  judgment  for  alimony  with  power 
to  set  aside  as  well  as  to  alter  or  modify  a  pro- 
vision for  permanent  alimony  of  allowance,  as 
the  ezigendea  of  the  case  may  require,  and 
where  an  allowance  is  made  for  support  and 
maintenance,  the  decree  of  annulment  may  be 
made  to  operate  retrospectively,  a  judgment 
for  alimony  granted  by  the  circuit  court  of 
Oregon  for  support  and  maintenance  is  not,  as 
to  installments  already  accrued,  entitled  to  be 
given  effect  under  the  full  faith  and  credit 
clause  of  the  federal  Constitution  (article  4, 
SD. 

2.  Divorce  4=>33 1— Foreign  Judgment  for 
alimony  subject  to  modification  not  entitled 
to  full  faitii  and  credit. 

Where  the  right  to  installments  of  alimony 
becomes  absolute  and  vested  upon  becoming 
due,  the  judgment  providing  therefor  is  pro- 
tected by  tbe  full  faith  and  credit  clause  of 
the  federal  Constitution  (article  4,  {  1)  as  to 
such  installments,  but  that  rule  does  not  apply 
where,  by  the  law  of  the  state  m  which  the 
judgment  for  future  alimony  is  rendered,  the 
right  to  demand  and  receive  the  same  is  dis- 
cretionary with  the  court  rendering  the  judg- 
ment to  such  an  extent  that  no  vested  right 
attaches. 

3.  Courts  «=>95 (2)— Decision  of  highest  courts 
of  state  construing  Its  statutes  binding  on 
courts  of  other  Jurisdictions. 

The  decision  of  the  highest  courts  of  the 
state  construing  its  statutes  is  binding  on 
courts  of  other  jurisdictions. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Jsdiclal  District 

Action  by  L.  Q.  Crlteser  and  wife  against 
O.  E.  Gafley.  A  Judgment  for  plaintiffs  was, 
on  appeal  by  both  parties,  reformed  and  af- 
firmed by  the  Court  of  Civil  Appeals  (195  S. 
W.  1166),  and  plaintiffs  bring  error.  Judg- 
ment of  Court  of  Uvil  Appeals  affirmed. 

S.  P.  Jones,  of  Marshall,  and  T.  P.  Harte, 
of  Douglas,  Ariz.,  for  plaintiffs  in  error. 

F.  H.  Frendergast,  of  Marshall,  for  defend- 
ant in  error. 

SPENCER,  J.  L.  G.  Crlteser  and  wife, 
Josephine  Crlteser,  Instituted  this  suit  to  re- 
cover of  O.  BJ.  Gaffey  upon  a  Judgment  for 
alimony  which  Josephine  Crlteser,  the  former 
wife  of  Gaffey,  had  obtained  in  the  circuit 
court  of  Oregon,  before  her  marriage  to  L. 
G.  Criteser.  The  decree  of  the  Oregon  court 
allowed  her  $125  attorney's  fee  and  tbe  sum 
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of  $50  per  month  alimony,  with  interest  on 
the  amounts.  The  district  court  of  Harri- 
son county  rendered  judgment  for  alimony 
accruing  during  the  six  months  intervening 
between  the  decree  of  divorce  and  the  mar- 
riage of  Josephine  Gaftey  to  L.  Q.  Criteser, 
and  also  for  attorney's  fees,  with  Interest  on 
both  amounts.  Upon  appeal  the  Court  of 
CItU  Apiieals  reformed  the  judgment  so  as  to 
permit  a  recovery  of  attorney's  fees  with  In- 
terest, but  denying  recovery  for  any  alimony, 
and,  as  reformed,  affirmed  the  judgment. 
1»5  S.  W.  1168. 

[1-3]  The  only  question  for  determination 
Is:  Is  the  judgment  rendered  by  the  circuit 
court  of  Oregon  entitled  to  be  given  effect 
under  the  full  faith  and  credit  clause  of  the 
federal  Constitution?  The  case  turns,  we 
think,  upon  the  construction  to  be  given  the 
statutes  of  Oregon  as  construed  by  the  courts 
of  that  state  In  connection  with  the  rule  an- 
nounced by  the  Supreme  Court  of  the  Unit- 
ed States  in  the  case  of  Slstare  v.  Slstare, 
218  U.  S.  1,  30  Sup.  Ct  682,  54  L.  Ed.  905. 
28  L.  R.  A.  (N.  S.)  1068,  20  Ann.  Cas.  1061. 

The  case  of  Slstare  v.  Slstare,  218  U.  S.  1, 
30  Sup.  Ot  682,  54  L.  Ed.  905,  28  L.  R.  A. 
(N.  S.)  1068,  20  Ann.  Cas.  1061,  lays  down 
this  general  rule  and  exception: 

"First,  that,  generally  speaking,  where  a  de- 
cree is  rendered  for  alimony  and  is  made  pay- 
able in  future  installments,  the  right  to  such 
installments  becomes  absolute  and  vested  upon 
becoming  due,  and  is  therefore  protected  by 
the  full  faith  and  credit  clause,  provided  no 
modification  of  the  decree  has  been  made  prior 
to  the  maturity  of  the  installments,  since,  as 
declared  in  the  Barber  Case,  'alimony  decreed 
to  a  wife  in  a  divorce  of  separation  from  bed 
and  board  is  as  much  a  debt  of  record,  until 
the  decree  has  been  recalled,  as  any  other  judg- 
ment for  money  is.' 

"Second,  that  this  general  rule,  however,  does 
not  obtain  where  by  the  law  of  the  state  in 
which  a  judgment  for  future  alimony  is  ren- 
dered the  right  to  demand  and  receive  such  fu- 
ture alimony  is  discretionary  with  the  court 
which  rendered  the  decree,  to  such  an  extent 
that  no  absolute  or  vested  right  attaches  to 
receive  th;  installments  ordered  by  the-  decree 
to  be  paid,  even  although  no  application  to  an- 
nul or  modify  the  decree  in  respect  to  alimony 
had  been  made  prior  to  the  installments  becom- 
ing due." 

The  construction  given  the  Oregon  alimony 
statute  by  the  Supreme  Court  of  that  state 
In  the  case  of  Brandt  v.  Brandt,  40  Or.  477, 
67  Pac.  508,  brings  the  judgment  within  the 


exception  to  the  general  rule  set  forth  in  the 
Sistare  Case.  In  the  Brandt  Case  the  Ore- 
gon court  held  that  the  court  rendering  judg- 
ment for  alimony  Is  clothed  with  power  ade- 
quate to  set  aside  as  well  as  alter  or  modify 
a  provision  for  permanent  alimony  or  allow- 
ance, as  the  exigencies  of  the  case  may  re- 
quire, and  where  the  allowance,  as.  in  this 
case,  is  made  as  a  matter  of  support  and 
maintenance  the  decree  of  annulment  may 
be  made  to  operate  restrospectively. 

The  Sistare  Case  Is  relied  upon  by  both 
parties  as  supporting  their  respective  views. 
In  that  case  the  Connecticut  court  held  the 
view  that  the  decisions  by  the  appellate 
court  of  New  York  were  to  the  effect  that 
the  court  rendering  judgment  for  alimony 
had  the  power  to  set  aside,  to  annul,  vary, 
or  modify  the  judgment  so  rendered,  and 
that  such  act  of  the  court  could  be  made  to 
operate  retrospectively.  Mr.  Justice  White 
disagreed  with  the  Connecticut  court  in  hold- 
ing that  the  New  York  courts  held  to  such 
a  view.  The  New  York  statute  was  constm- 
ed  by  him.  That  portion  having  reference  to 
the  question  at  Issue  reads: 

"The  court  may,  by  order,  upon  the  applica- 
tion of  either  party  to  the  action,  after  due 
notice  to  the  other,  to  be  given  in  such  man- 
ner as  the  court  shall  prescribe,  at  any  time 
after  final  judgment,  annul,  vary  or  modify  sndi 
directions.  But  no  such  application  shall  be 
made  by  a  defendant  unless  leave  to  make  the 
same  shall  have  been  previously  granted  by  the 
court  by  order  made  upon  or  without  notice 
as  the  court  in  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfactory 
proof  that  justice  requires  that  such  an  appli- 
cation should  be  entertained," 

In  the  absence  of  an  authoritative  con- 
struction of  the  New  York  statute  by  the 
New  York  courts  Justice  White  concluded 
that  authority  was  not  given  by  the  statute 
to  annul  or  set  aside  Installments  of  alimony 
which  had  already  become  due.  Such  is  not 
the  case,  however,  in  this  instance.  As  stat- 
ed, the  Oregon  court  has  construed  the  stat- 
ute under  which  the  judgment  for  alimony 
was  allowed,  and  we  are  bound  by  the  con- 
struction given. 

It  Is  recommended,  therefore,  that  the 
judgment  of  the  Court  of  Ovll  Appeals  re- 
forming and  affirming  the  case  be  affirmed. 

PHILLIPS,  C.  J,  We  approve  the  Judg- 
meat  recommended  In  this  case. 


Digitized  by 


Google 


Tez4 


BAKER  V.  LOrriN  et  al.    (No.  157-3130.) 

(Gommisnon  of  Appeals  of  Texas,  Section  A. 
June   2,   1920.) 

1.  NegligenM  «=>  136 (2)— Ordinarily  qnastloa 
of  fact. 

Ordinarily,  negligence  is  a  fact  to  be  found 
by  the  jury  from  the  testimony,  yet  some  acts 
are  so  obrionsly  dangerous  and  reclcless  tliat 
DO  coort  should  hesitate  to  declare  them  neg- 
ligent. 

2.  Rallroada  «=>382(6)— Intoxloatod  persoa 
asleop  on  track  nogllgont. 

A.  railroad's  section  foreman,  Icnowing  the 
schedules  of  trains,  by  drinking  to  the  point  of 
stapor  and  falling  asleep  on  the  trade  in  the 
evening,  when  he  was  passing  along  on  his  own 
affairs  in  the  railroad's  hand  car,  at  a  time 
when  a  .train  was  about  due  to  pass,  was  guilty 
of  negligence  contributing  to  his  death  when 
struck. 

3.  Railroads  «=3390— Knowledgo  of  peril  easen- 
tial  under  laat  ohance  doctrine. 

To  recover  against  a  railroad  for  death 
of  an  Intoxicated  person  on  the  track,  on  the 
theory  of  breach  of  duty  imposed  by  discovery 
of  his  peril,  jt  is  essential  to  show,  not  merely 
that  those  in  charge  of  engine  by  exercise  of 
reasonable  care  might  have  acquired  a  knowl- 
edge of  ilia  peril  in  time  to  avoid  injury,  but 
that  they  aetnally  possessed  it 

4.  Evidenoa  «=9587— Circnmatantlal  evidence 
must  have  probative  foroe  constituting  basis 
of  Inference. 

While  any  fact  may  be  established  by  cir- 
cumstantial evidence,  such  evidence  must  have 
probative  force  sufficient  to  constitute  the  basis 
of  a  legal  inference,  and  not  be  such  aa  to  per- 
mit of  merely  speculative  conclusions. 

5.  Railroads  «S3398 (4)— Evidence  Insufficient 
to  show  discovered  peril. 

In  an  action  against  a  railroad  for  a  death 
on  its  track,  evidence  held  insufficient  to  sup- 
port finding  of  fact  necessary  to  road's  liability 
on  theory  of  discovered  peril,  that  is,  fireman 
and  engineer  saw  decedent  and  knew  of  his 
peril  in  time  to  avoid  injuring  him,  and  yet 
failed  to  nse  all  means  within  their  power. 

Error  to  Ck>art  of  Civil  Appeals  of  Fourth 
Snpreme  Judicial  District 

Suit  by  Smithie  Loftin  and  others  against 
James  A.  Baker;  receiver  for  the  Interna- 
tional &  Great  Northern  Railway  dompany. 
From  Judgment  for  plalntllfs,  defendant  ap- 
pealed to'the  Court  of  Civil  Appeals,  which 
affirmed  (198  S.  W.  159),  and  defendant 
brings  error.  Judgments  of  the  trial  court 
and  Court  of  Civil  Appeals  reversed,  and 
judgment  rendered  for  defendant  on  recom- 
meudation  of  the  Commission  of  Appeals. 

Doremus,  Butler  &  Henderson,  of  Bryan 
(Wilson,  Dabney  &  King,  of  Houston,  of 
Gounsd),  for  plaintiff  In  error. 

Lamar  Bethea  and  W.  G.  Davis,  both  of 
Bryan,  and  Ward  &  Bickett,  of  San  Antonio^ 
lor  defendants  In  error. 
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XAXLOB,  J.  This  was  a  suit  by  tbe  wid- 
ow and  cUidren  of  Charles  Loftin,  defend- 
ant In  error,  against  the  International  & 
Ureat  Northern  Railway  Company,  plaintiff 
in  error,  to  recover  damages  arising  out  of 
Loftin's  death,  caused  by  his  being  knodc- 
ed  from  tbe  railroad  track  by  plaintiff  in 
error's  passenger  train. 

The  opinion  of  the  Court  of  Civil  Appeals 
states  that  the  testimony  developed  the  fol- 
lowing facts: 

"Charlie  Loftin  was  a  section  foreman  in  the 
employ  of  appellant,  and  lived  in  appellant's 
section  house  at  Fountain  switch,  which  is 
about  7  miles  in  a  northern  direction  from 
Bryan,  Tex.,  and  about  1  mile  north  of  the 
bridge  near  which  deceased  was  Irilled  at  the 
time  alleged,  by  appellant's  engine.  Appellant 
furnished  deceased  with  a  motorcar  to  be  used 
and  operated  by  deceased  on  appellant's  rail- 
road track,  subject  to  several  rules  known  to 
deceased.  Deceased  employed  laborers  in  the 
work  required  of  him  as  section  foreman.  On 
Saturday,  July  1,  1916,  deceased,  with  his 
nephew  and  two  Mexican  laborers,  were  busy 
performing  their  duties  for  appellant  on  the 
section  until  6  o'clock  p.  m.,  after  wluch  time 
all  four  went  on  the  motorcar  from  tbe  section 
house  at  Fountain  switch  for  the  purpose, 
among  other  things,  of  getting  money  for  the 
Mexican  laborers.  After  arrival  in  Bryan,  the 
Mexicans  boaght  provisions,  and  about  9:30  p. 
m.  all  the  party,  boss,  nephew,  and  laborers, 
mounted  the  motorcar  to  return  from  Bryan  to 
the  section  house  at  Fountain  switch.  While 
in  Bryan  deceased  and  his  nephew  drank  four 
or  five  glasses  of  beer  each.  When  the  party 
left  Bryan,  deceased  had  several  bottles  of 
beer  and  a  50  cent  bottle  of  whisky  with  him. 
Deceased  operated  the  motorcar.  After  travel- 
ing about  6  miles  from  Bryan,  the  car  stopped 
at  Thompson  Creek  crossing,  which  was  about 
'2  miles  from  the  section  house  at  Fountain 
switch,  and  about  1  mile  south  of  the  scene  of 
the  killing.  Here  the  entire  party  dismounted 
from  the  motorcar  and  remained  nearly  2^ 
hours.  The  Mexicans  mounted  the  motor 
first  (on  returning  to  the  car),  deceased  became 
angry  with  them,  and  required  them  to  get  off. 
Then  deceased  attempted  to  force  them  to  get 
back  on,  but  the  Mexicans  ran  off  along  tbe 
railroad  track  In  the  direction  of  the  section 
house.  Deceased  took  liiB  position  on  the  mo* 
torcar  and  told  his  nephew  to  shove  the  car 
off,  which  he  did.  Deceased  was  angry  with  the 
nephew,  and  forced  him  to  get  oS  tbe  motor 
while  in  motion.  There  was  a  lighted  lantern 
on  the  frame  of  the  motorcar  visible  from  the 
rear  of  the  motorcar.  The  motor  was  heard 
popping  by  the  nephew  as  it  went  for  quite  a 
distance.  The  nephew  made  his  way  to  the  sec- 
tion house  across  the  fields,  wher«  he  secured 
a  lantern  for  the  purpose  of  returning  to  meet 
his  uncle,  but  did  not  do  so.  The  motor  stop- 
ped near  a  bridge  about  1,200  feet  north  from 
the  Smetana  Railroad  crossing,  a  public  cross- 
ing. The  lighted  lantern  on  the  motor  was  seen 
burning  at  12  o'clock  midnight  at  this  point 
by  a  party  of  boys  and  girls,  who  also  heard  a 
man  singing  in  the  neighborhood  of  the  lantern. 
The  light  was  visible  from  the  Smetana  cross- 
ing, and  was  seen  by  the  group  of  boys  and  girl* 
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from  distancea  of  200  to  500  yards,  and  seemed 
to  be  on  the  railroad  track,  near  the  railroad 
bridge." 

The  accident  occurred  on  a  two-degree 
curve  of  the  track  between  Fountain  and 
Smetana,  between  1  and  2  o'clock  a.  m. 
There  la  evidence  that  between  the  stations 
named  there  was  a  well-beaten  path  In  the 
middle  of  the  track,  which  was  used  habitu- 
ally both  In  the  daytime  and  night  by  the 
people  living  in  that  vicinity.  The  curve 
was  between  a  half  mile  and  a  mile  In 
length,  and  the  night  of  the  occurrence  was 
dark.  There  were  no  eyewitnesses,  except 
the  locomotive  engineer  and  fireman,  and 
only  the  latter  testified  to  actually  seeing 
deceased  on  the  track  at  the  time  of  the 
accident. 

J.  R.  Gamer,  the  engineer,  testified  that 
he  was  sitting  In  the  engineer's  seat  box  on 
the  right-hand  side  of  the  cab,  the  side  on 
the  inside  of  the  curve,  running  the  train 
about  50  miles  per  hour;  that  the  first  he 
knew  of  the  presence  of  any  one  on  the  track 
was  when  the  fireman  called  out,  "We  are 
going  to  kill  a  man ;"  that  he  Instantly  ap- 
plied the  air  and  stopped  the  train,  which 
was  about  475  feet  In  length;  that  after  he 
struck  the  man  he  ran  the  length  of  the 
train,  and  about  180  or  200  feet  further; 
that  600  feet  was  a  good  stop  for  a  train  of 
that  length;  that  after  Loftln  was  seen  it 
was  Impossible  to  stop  the  train  with  all 
the  means  at  command  in  time  to  avert  the 
Injury;  that  the  hand  car,  which  he  saw 
about  the  time  the  fireman  saw  deceased,  was 
about  40  or  50  feet  further  north  from  where 
the  man  lay ;  that  when  he  first  saw  It,  and 
when  the  engine  struck  it,  it  was  derailed, 
as  much  as  half  of  it  being  off  of  the  track ; 
that  when  the  fireman  called  out  that  a  man 
was  about  to  be  killed,  the  engine  could  not 
have  been  over  60  or  70  feet  from  him. 

P.  B.  Driver,  the  fireman,  testified  that  he 
was  on  the  left  or  west  side  of  the  engine, 
and  could  not  see  the  Inside  of  the  curve; 
that  he  was  leaning  as  far  out  of  the  cab  as 
he  could,  looking  ahead;  that  about  the 
middle  of  the  curve  he  saw  a  man  lying  on 
the  side  of  the  track  30  or  40  feet  from  the 
pilot  of  the  engine,  with  his  bead  on  the  rail 
and  his  shoulders  between  the  ties,  facing 
north,  his  feet  extending  out  from  the  track ; 
that  he  called  to  the  engineer  as  soon  as  he 
saw  him  that  they  were  going  to  kill  a  man, 
and  that  the  engineer  applied  the  air  and 
stopped  the  train;  that  the  man  could  not 
have  been  seen  sooner  than  be  saw  him. 

The  crew  on  returning  to  the  scene  of  the 
accident  found  Loftln  lying  on  the  south 
side  of  the  track,  parallel  with  it,  "Just  off 
of  the  end  of  the  ties,"  breathing  but  uncon- 
slous,  his  head  pointing  west  The  skull 
seemed  crushed  from  a  wound  In  the  back 
of  the  head,  the  only  wound  on  the  body. 
LoftlD  was  taken  to  the  hospital  at  Pales- 


tine, where  he  died  without  regaining  con- 
sciousness. 

The  fireman  and  engineer  testified  along 
the  same  line  as  to  their  inability  to  see  de- 
ceased on  the  track  sooner  than  he  was  dis- 
covered, and  the  reasons  therefor.  The  en- 
gineer testified  in  part  as  foUows: 

"The  reason  I  did  not  discover  this  man  was 
that  the  curve  at  that  partictdar  place  curves 
to  the  right,  and  the  headlight  goes  straight 
forward  past  the  place,  and  does  not  follow 
the  track.  There  is  a  possibility  that  if  I  had 
known  the  man  was  there  that  I  could  have  put 
my  head  out  of  the  window  and  seen  him  maybe 
40  or  00  feet,  standing  still  or  moving  at  a  very 
low  rate  of  speed,  bat  the  conditions  that  con- 
fronts an  engineer  going  at  that  rate  of  speed 
cuts  off  the  view  for  that  distance.  It  would 
have  been  impossible  for  me  to  have  seen  hiio 
within  the  60  feet,  it  makes  no  difference  what 
I  had  done.  The  headlight  of  an  engine  throws 
out  the  light  straight  up  the  track.  The  rays 
of  the  light  are  parallel  with  the  engine.  On 
the  engines  of  high  rate  of  speed  we  focus  the 
headlight  out  as  far  as  possible  in  order  to  pro- 
tect against  persons  and  cattle  or  anything 
on  the  track  as  much  as  possible.  In  this  in- 
stance I  think  we  had  it  focused  out  about 
700  feet  That  is  where  it  centered  best  on 
the  track.  *  *  *  In  going  around  a  curve 
the  direct  rays  of  the  headlight  go  out  straight 
across  the  fields.  As  the  engine  comes  around 
the  rays  of  headlight  come  around  too,  until 
yon  get  on  a  straight  track." 

Witnesses  who  visited  the  place  of  the  ac- 
cident the  following  morning  testified  that 
groceries  of  various  kinds  were  scattered 
along  the  south  side  of  the  track,  and  that 
blood  was  discovered  on  that  side  of  the 
track;  that  the  lantern  and  motorcar  were 
found  on  the  same  side  of  the  track  some 
distance  apart;  that  the  track  was  level 
for  a  long  distance  in  the  vicinity  of  the  ac- 
cident; that  from  Smetana  crossing  to  the 
scene  of  the  accident  the  elevation  of  the 
track  was  from  2  to  4  feet  above  the  level  of 
the  land;  that  there  were  no  objects  to  ob- 
struct the  view  from  Smetana  crossing  to 
the  point  on  the  curve  at  which  deceased 
was  struck,  and  for  a  considerable  distance 
beyond. 

Several  of  defendants  in  error's  witness- 
es, after  the  death  of  deceased,  made  ex- 
periments In  the  vicinity  of  the  scene  of  the 
accident  The  observations  were,  made  by 
the  light  of  passing  trains  while  the  wit- 
nesses were  on  and  near  the  track.  Some  of 
the  testimony  was  to  the  effect  that  one 
standing  about  9  feet  frran  the  track  when 
the  train  passed  could  plainly  see  a  person 
standing  on  the  track  about  200  steps  away 
on  the  curve ;  that  one  standing  at  the  place 
of  accident  took  out  his  watch  when  the 
train  reached  Smetana  crossing  about  a 
fourth  of  a  mile  away,  and  was  able  to  tell 
by  the  ll^t  from  the  engine  that  It  was 
1 :26  o'clock.  None  of  the  observations  were 
made  from  the  cat>  of  a  locomotive^  and  tbe 
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witnesses,  wben  making  them,  did  not  know 
the  position  of  the  deceased  when  injuied. 

Plaintiff  in  error's  witnesses  made  simi- 
lar experiments,  taking  a  locomotive  engine 
for  the  purpose.  The  sabstance  of  their 
testimony  was  that  one  lying  on  the  track 
where  deceased  was  struck  could  not  be  seen 
further  than  250  feet.  One  of  the  witnesses 
occupying  the  engineer's  seat  stated  he  was 
within  81  steps  from  the  object  on  the  track 
before  be  could  tell  that  an  object  was  there, 
and  that  he  was  within  31  steps  of  It  before 
be  could  discern  that  it  was  a  man. 

Defendants  in  error's  petition  contains 
two  counts.  In  the  first  it  is  alleged,  among 
other  things,  that  the  track  where  Loftln 
was  struck  was  commonly  and  habitually 
used  by  the  public  as  a  highway;  that  he, 
while  on  the  track,  was  from  some  cause  un- 
able to  leave  the  same,  and  unable  to  realize 
the  danger  of  his  position ;  tliat  because 
plaintiff  in  error's  servants  failed  to  keep 
a  proper  lookout  deceased  was  run  over  and 
killed.  The  second  count  of  the  petition 
predicates  liability  upon  discovered  peril. 
Both  theories  of  the  case  were  submitted  to 
the  Jury.  Plaintiff  in  error  requested  a  per- 
emptory instruction  in  its  favor,  which  was 
refused. 

The  court  charged  the  Jury,  among  other 
things,  that  Loftln  was  In  violation  of  the 
rules  of  defendant  company  when  he  took 
the  motorcar  and  used  the  same  on  the 
track  of  plaintiff  in  error  in  the  day  and 
night  time  of  July  1,  1916.  The  Jury  return- 
ed a  verdict,  upon  which  Judgment  was  ren- 
dered, in  favor  of  defendants  in  error.  The 
Court  of  Civil  Appeals  affirmed  the  Judg- 
ment.   198  S.  W.  159. 

The  following  notation  was  made  by  the 
Committee  of  Judges  in  granting  the  writ : 

"We  fail  to  see  in  the  evidence  any  negligence 
of  the  railroad  company,  and  in  our  opinion  the 
uncontradicted  evidence  discloses  contributory 
negligence  of  the  deceased." 

We  find.lt  necessary  to  discuss  only  two 
questions : 

(1)  Was  Loftin  guilty  of  contributory  neg- 
ligence proximately  resulting  in  his  death? 

(2)  Was  there  any  evidence  that  the  rail- 
way company  discovered  his  perilous  posi- 
tion on  the  track  In  time  to  avoid  injuring 
him? 

Conceding,  but  not  deciding,  that  plaintiff 
In  error  was  negligent,  the  question  first 
stated  logically  follows. 

[1]  Ordinarily — In  fact  In  practically  all 
negligence  cases — negligence  is  a  fact  to  be 
fouud  or  Inferred  from  the  testimony,  "yet 
some  acts  are  so  obviously  dangerous  and 
reckless  that  no  court  should  hesitate  to  de- 
clare tbem  negligent.  Q.,  H.  &  S.  A.  Ry.  Co. 
V.  Ryon,  80  Tex.  59,  15  S.  W.  588;  Sanches 
T.  S.  A.  &  A.  P.  By.  Co.,  88  Tex.  117,  30  S. 
W.  431.  This  case  presents  acts  on  the  part 
of  Loftin  of  that  character. 


Dewey  Been  was  Loftin's  nephew  and  the 
leading  witness  for  defendants  in  error.  Ac- 
cording to  his  testimony  his  uncle  was  drunk 
when  he  and  his  party  left  Bryan  for  home, 
carrying  Intoxicants  on  the  hand  car  with 
them.  At  a  point  about  2  miles  from  Foun- 
tain they  dismounted  from  the  car,  where 
they  remained  in  the  vicinity  of  the  railroad 
track  for  about  2%  hours,  having  a  kind  of 
"singing  and  a  Jambaree."  Loftin  then  pro- 
ceeded to  run  bis  ccnnpanlons  off,  first  the 
Mexicans,  chasing  them  down  the  track; 
then  his  nephew,  who  "took  across  the  field" 
when  Loftin  drew  his  knife.  It  was  then 
about  midnight.  The  nephew  decided  after 
a  time  to  return  to  his  uncle,  fearing  for 
his  safety,  it  Is  not  controverted  that  Lof- 
tin was  drunk  when  last  seen,  and  no  other 
reasonable  deduction  than  that  he  was  can 
be'  drawn  from  the  testimony.  The  evidence 
bearing  upon  the  subsequent  happenings  is 
consistent  with  the  conclusion  that  he  was 
In  a  drunken  stupor,  or  asleep,  when  struck 
by  the  train. 

The  court  charged  the  Jury  that  bis  using 
the  motorcar  upon  the  track  at  the  time  be 
did  was  in  violation  of  the  company's  rules. 
His  presence  on  the  track  at  the  time  he 
was  Injured  can  be  accounted  for  upon  no 
other  theory  than  that  he  remained  there 
because  Intoxicated  and  in  reckless  disregard 
for  bis  own  safety. 

[2]  There  is  no  evidence  that  it  was  nec- 
essary for  him  to  be  there.  The  allegation 
is  "that  he,  while  on  the  track,  was  for  some 
cause  unable  to  leave  the  same,  and  unable 
to  realize  the  danger  of  his  x)osition."  There 
is  no  cause  revealed  by  the  testimony  for 
his  not  leaving  it,  other  than  that  stated. 
He  was  a  section  foreman,  knew  the  sched- 
ules of  the  passing  trains,  and  must  have 
realized  that  he  was  in  a  dangerous  posi- 
tion, unless  his  mental  faculties,  on  account 
of  drink,  played  him  false.  Under  the  facts 
stated  Loftin  was  guilty  of  negligence  con- 
tributing to  his  injury  and  subsequent  death. 
BaUway  Co.  v.  Shlflet,  98  Tex.  102,  83  S.  W. 
677;  Id.,  04  Tex.  131,  68  S.  W.  945;  Id.,  98 
Tex.  102,  81  S.  W.  624;  Railway  Co.  v. 
Sympkins,  64  Tex.  618,  88  Am.  Rep.  632; 
Smith  V.  Fordyce  et  al.,  18  S.  W.  663 ;  Rail- 
way Co.  V.  McDonald,  99  Tex.  213,  88  S.  W. 
201. 

[3,  4]  2.  Was  there  any  evidence  that  the 
railway  company  discovered  Loftin's  peril- 
ous position  on  the  track  In  time  to  avoid 
injuring  him?  It  is  well  settled  that  the 
burden  of  proof  was  upon  the  defendants  In 
error,  in  order  to  recover  for  a  breach  of 
duty  Imposed  by  the  discovery  of  Loftin's 
peril,  to  show,  not  merely  that  those  in 
charge  of  the  «igine  by  the  exercise  of  rea- 
sonable care  might  have  acquired  a  knowl- 
edge of  his  peril  In  time  to  avoid  Injuring 
him,  but  that  they  actually  possessed  it.  T. 
&  P.  Ry.  Co.  V.  Breadow,  90  Tez.  26,  36  S.  W. 
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410;  Railway  Co.  v.  Staggs,  90  Tex.  458, 
39  S.  W.  295.  The  question,  concretely 
stated,  Is,  Did  the  fireman  or  engineer,  or 
either  of  them,  knowing  of  Loftin's  perilous 
position,  fall  to  use  all  means  then  available 
consistent  with  the  safety  of  the  train  to 
avoid  injuring  him?  There  is  no  direct  tes- 
timony that  the  engineer  saw  Loftin  upon 
the  track  at  any  time,  or  that  the  fireman 
saw  him  In  time  to  prevent  the  accident.  It 
is  not  controverted  that  the  night  was  dark 
or  that  Loftin  was  injured  while  upon  a 
curve  of  the  track.  The  only  testimony  as 
to  his  position  when  struck  was  that  only 
his  head  was  on  the  track.  His  shoulders 
were  between  ties,  his  feet  extending,  out 
from  the  rail.  His  face  was  turned  north 
(away  from  the  engine).  There  are  no  cir- 
cumstances connected  with  the  actual  i^ 
currence  of  the  Injury  raising  the  issue  that 
those  operating  the  engine  actually  saw  Lof- 
tin in  time  to  stop  the  train  before  it  reach- 
ed him.  While,  generally  speaking,  any 
fact  may  be  established  by  circumstantial 
evidence,  yet  such  evld«ice  must  have  pro- 
bative force  sufficient  to  constitute  the  basis 
of  a  legal  inference.  It  should  not  be  of 
such  character  as  to  permit  of  purely  spec- 
ulative conclusions.  Mo.  Pac.  Ry.  Co.  v. 
Porter,  73  Tex.  304,  11  S.  W.  324. 

It  is  urged  that  the  circumstantial  evi- 
dence growing  out  of  the  experiments  made 
by  defendants  in  error's  witnesses  Is  su£B- 
deut  to  raise  the  issue  whether  those  on 
the  engine  actually  saw  Loftin  at  the  time 
alleged.  In  some  Instances  experimental  evi- 
dence is  of  a  very  convincing  character,  but 
it  should  always  be  based  upon  facts  estab- 
lished in  connection  with  the  occurrence  In- 
volved, sufficient  to  show  that  the  experi- 
ments had  a  substantial  basis  in  facts,  and 
that  they  were  made  under  conditions  sub- 
stantially similar  to  those  surrounding  the 
occurrence.  Defendants  In  error's  witness- 
es In  making  the  experiments  were  In  igno- 
rance of  whether  Loftin  was  lying  upon  the 
track  or  was  on  the  hand  car,  or  whether 
he  was  standing  upon  the  track.  Those 
making  the  observations,  instead  of  being 
in  the  position  of  the  engineer  and  fireman  in 
a  moving  locomotive,  were  on  the  ground 
and  stationary.  Those  taking  the  position 
supposed  to  be  occupied  by  deceased  were 
in  a  standing  position  only. 

[S]  Whether  the  evidence  based  upon  ob- 
servations made  under  the  conditions  stated 
could  have  been  properly  admitted  as  tMid- 
ing  to  reveal  drciunstances,  which,  together 
with  others,  might  have  tended  to  establish 
a  want  of  care  upon  the  part  of  those  in 
charge  of  the  engine,  we  need  not  deter- 
mine ;  but.  In  our  opinion,  the  evidence  does 
not,  standing  alone,  possess  that  degree  of 
probative  force  necessary  to  form  the  basis 
of  the  fact  vital  to  the  company's  liability 


on  the  theory  of  discovered  peril,  to  wit, 
that  the  fireman  and  engineer  saw  Loftin, 
and  knew  of  his  peril.  In  time  to  avoid  in- 
juring blm,  and,  having  sndi  knowledge, 
failed  to  use  all  the  means  then  within  their 
power  to  avoid  doing  so. 

We  think  it  sufficient  to  point  out  without 
any  discussion  of  the  holdings  In  Ft.  W.  &  D. 
C.  Ry.  Co.  V.  Broomhead,  140  S.  W.  820,  and 
S.  A.  &  A.  P.  Ry.  Co.  v.  Jaramilla,  180  S. 
W.  1126  (writs  of  error  denied),  relied  upon 
by  defendants  In  error,  that  both  cases  are 
distinguishable  from  this  case  in  the  par- 
ticular, among  others,  that  the  circumstan- 
tial evidence  in  both,  bearing  upon  discov- 
ered peril,  grew  out  of  drcomstances  sur- 
rounding the  actual  occurroices  upon  which 
the  cases  arose. 

The  peremptory  Instruction  requested  by 
plaintUf  in  error  should.  In  our  opinion,  have 
been  given. 

We  recommend  that  the  Judgments  of  the 
trial  court  and  Court  of  Civil  Appeals  be 
reversed,  and  that  Judgment  be  rendered  for 
plaintiff  In  error. 

PHILLIPS,  C.  J.  We  approve  the  Judg- 
ment recommended  in  this  case. 


ST.   LOUIS  SOUTHWESTERN    RY.  CO.   OF 
TEXAS  V.    EWIN6.    (No.    112-2967.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  2,  1920.) 

1.  Master  and  sarvast  «=>I24(3)  —  Hand  car 
held  appllanoe  to  be  inspaoted  thongh  bought 
of  reputable  manufacturer. 

A  standard  make  band  car,  purchased  by 
a  railroad  from  a  reputable  manufacturer  and 
furnished  to  a  section  foreman,  is  not  a  simple 
tool  or  appliance,  and  its  purchase  is  not  the 
exercise  of  ordinary  care,  relieving  the  rail- 
road of  the  duty  of  inspection  to  ascertain  its 
fitness  for  use,  depending  on  a  proper  adjust- 
ment of  the  cogwheels. 

2.  Master  and  servant  «=»28e(24)— Negligent 
Inspection  question  for  Jury. 

Where  there  was  evidence  that  the  derail- 
ment of  a  standard  make  band  car  purchased 
of  a  reputable  manufacturer  and  furnished  to 
plaintiff  without  inspection  was  the  result  of 
an  improper  adjustment  of  its  cogwheels,  dis- 
coverable by  a  reasonable  inspection,  a  per- 
emptory  instruction  for  defendant  railroad  was 
properly  refused. 

3.  Master  and  servant  ®=>I03(I)— Duty  of  In- 
spection nondelegable. 

The  master's  duty  to  use  ordinary  care  to 
furnish  reasonably  safe  appliances  includes  the 
duty  of  inspection,  and  such  duty  is  nondele- 
gable. 
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4.  Appeal  «iid  error  «=>232(3)— firoand  «f  ob- 

Jeetion  to  charge  net  taken   In  tower  coart 

waived. 
Where  pound  of  objection  to  a  part  of  the 
charge  was  not  the  ground  taken  in  the  trial 
court,  the  eneigned  error,  if  any,  must  be  consid- 
ered an  waived,  under  Rev.  St.  1911,  art.  1971, 
as  amended  b;  Laws  1913,  c.  59. 

Error  to  Conrt  of  OivU  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  J.  B.  Ewlng  against  the  St. 
Lonls  Southwestern  Railway  Company  of 
Texas.  A  verdict  and  Judgment  for  plaintiff 
was  affirmed  by  the  Court  of  Civil  Appeals 
(180  S.  W.  300),  and  writ  of  error  was  granted 
by  the  Committee  of  Judges.    Affirmed. 

EL  B.  Perkins,  of  Dallas,  and  Scott  &  Ross, 
of  Waco,  for  plaintiff  in  error. 

B.  Q.  Evans,  of  Greenville,  R.  M.  Vaughan, 
of  Hillsboro,  and  H.  O.  Bishop,  of  Hubbard, 
for  defendant  in  error. 

SONFIBIJ>,  P.  J.  J.  B.  Ewlng,  plaintiff, 
brought  this  action  against  the  St.  Lonls 
Southwestern  Railway  Company  -of  Texas, 
defendant,  to  recover  damages  for  personal 
injuries  sustained  by  him  while  in  the  em- 
ploy of  defendant  No  question  is  raised 
with  reference  to  the  pleadings.  There  was 
evidence  of  the  following  material  facts: 

Plaintiff  was  a  section  foreman  in  the  em- 
ploy of  defendant  He  was  upon  a  hand  car 
being  operated  by  the  section  hands  upon 
and  over  defendant's  traces.  The  car  was 
thrown  from  the  track  by  reason  of  the  im- 
proper adjustment  of  the  cogwheels.  Being 
too  tightly  geared,  they  were  caused  to  sink 
too  deep  in  the  grooves  and  to  become  lock- 
ed. Through  the  derailment  of  the  car, 
plaintiff  received  the  Injuries  complained  of. 
The  hand  car  weighed  between  600  and  700 
'  pounds.  It  was  operated  by  two  cogwheels 
and  a  lever.  One  of  the  wheels,  called  the 
pinion  wheel,  was  attached  to  the  front  axle 
under  the  body  of  the  car;  the  other,  the 
bun  wheel,  was  Immediately  to  the  rear,  and 
attached  to  the  framework  of  the  car.  Only 
a  part  of  the  bull  wheel  was  in  view  of  those 
operating  the  car.  The  hand  car  was  fur- 
nished plaintiff  when  new,  17  days  before 
his  injury.  It  was  of  a  standard  make,  and 
purchased  by  defendant  with  a  number  of 
others  in  carload  lots  from  a  reputable  man- 
ufacturer. The  cslt  came  "set  up"  from  the 
factory,  and  was  delivered  to  plaintiff  in  the 
condition  in  which  it  was  received  from  the 
factory,  without  any  character  of  inspection 
by  defendant ;  and  there  was  no  evidence  of 
Inspection  by  the  manufacturer  prior  to  Its 
shipment  from  the  factory. 

Plaintiff  bad  been  in  the  employ  of  defend- 
ant for  6  years,  but  had  used  only  one  new 
car  prior  to  this  one  with  which  he  had  no 
tronlrie.    He  had  worked  with  hand  cars  for 
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26  years,  but  had  no  experience  audi  as 
with  the  car  in  question.  On  several  occa- 
sions prior  to  plaintlfTs  Injury,  the  car  In 
running  made  a  grinding  noise,  which  was 
attributed  by  plaintiff  to  the  newness  of  the 
car  or  to  the  manner  of  its  operation  by  the 
section  bands.  Plaintiff  was  not  a  machin- 
ist and  it  was  no  part  of  his  duty  to  inspect 
the  car.  He  knew  the  car  was  tightly  gear- 
ed, but  believed  this  proper,  and  had  no 
knowledge  of  any  danger  from  the  use  of  a' 
car  thus  geared. 

A  trial  to  a  Jury  resulted  in  a  verdict  and 
Judgment  for  the  plaintiff,  which  was  affirm- 
ed by  the  Court  of  Civil  Appeals.  180  S.  W. 
300.  Writ  of  error  was  granted  by  the  Com- 
mittee of  Judges. 

[1->]  It  is  contended  by  defendant  that  the 
hand  car  In  question  was  a  simple  tool  or 
appliance;  and,  being  a  standard  make  car, 
purchased  from  a  reputable  manufacturer, 
and  delivered  to  plaintiff  in  the  condition  in 
which  It  was  received  from  the  factory,  de- 
fendant will  be  deemed  under  the  law  fo 
have  exercised  ordinary  care  in  its  selection, 
and  thereby  absolved  from  the  duty  of  In- 
spection. Predicated  upon  this  proposition, 
defendant  requested  a  peremptory  instruc- 
tion In  its  favor,  which  was  refuged;  It  ob- 
jected to  the  fourth  paragraph  of  the  court's 
charge,  wherein  the  jury  was  instructed  that 
It  was  the  duty  of  defendant  "to  have  caus- 
ed said  car  to  be  inspected  in  order  to  ascer- 
tain Its  condition,"  and  requested  an  in- 
struction embodying  its  contention,  which 
was  refused. 

In  support  of  Its  contention,  defendant 
cites  Oulf,  Colorado  ft  Santa  F6  Railroad 
Co.  V.  Larkln,  98  Tex.  225,  82  8.  W.  1026,  1 
L.  R.  A.  (N.  S.)  914.  In  that  case  a  lantern 
was  purchased  from  a  reputable  manufac- 
turer, and  was  of  a  standard  make.  Larkin 
was  injured  by  the  breaking  of  the  globe  of 
the  lantern,  while  cleaning  it  The  court 
held  this  a  simple  appliance,  and  that  upon 
such  purchase  it  was  not  the  duty  of  the 
employer  to  enter  into  "a  minute  examina- 
tion of  It  to  detect  some  latent  defect,"  or 
after  its  delivery  to  the  employ^  for  use,  "to 
inspect  the  lantern  at  regular  times  or  at 
any  time  thereafter." 

In  Drake  v.  San  Antonio  ft  Aransas  Pass 
Ry.  Co.,  99  Tex.  240,  89  S.  W.  407,  which  In- 
volved the  duty  of  Inspection  of  a  simple  tool 
or  appliance,  the  holding  in  the  Larkin  Case 
was  stated  to  be  "that  the  duty  of  ordinary 
care  did  not  require  of  the  master  that  regu- 
lar and  careful  Inspection  of  this  simple  tool 
which  Is  essential  to  such  care  in  relation  to 
more  complicated  and  dangerous  machinery 
and  appliances." 

We  have  been  cited  to  no  case  which  has 
Included  a  car  of  the  character  here  In  ques- 
tion within  the  class  of  simple  tools  and  ap- 
pliances.   There  have  been  numerous  cases  in 
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this  state  InvolTing  Injnry  through  defective 
hand  cars,  wherein  the  employer's  duty  to 
use  ordinary  care  in  furnishing  to  the  em- 
ploys reasonably  safe  instrumentalities,  In- 
cluding necessary  inspection,  has  been  ap- 
plied; but  In  none  of  the  cases  does  it  ap- 
pear that  the  proposition  was  advanced  that 
the  car  was  a  simple  tool  or  appliance. 
Among  such  cases  are:  O.,  O.  &  S.  F.  Ry. 
Co.  V.  Silllphant,  70  Tex.  623,  8  8.  W.  673; 
Railway  Co.  t.  Blackmon,  82  Tex.  CIt.  App. 
200,  74  S.  W.  74 ;  Railway  Oo.  v.  Browning, 
64  Tex.  CTt.  App.  52,  118  S.  W.  245;  Rail- 
way Co.  V.  Edmunds  (Clv.  App.)  26  S.  W. 
633. 

The  case  of  International  &  Great  North- 
em  Railroad  Co.  v.  McCarthy,  64  Tex.  632, 
cited  and  relied  upon  by  defendant.  Is  not  an 
authority  for  the  proposition.  In  that  case 
the  injury  resulted  from  the  use  of  a  veloci- 
pede hand  car,  then  a  new  appliance  not  in 
general  use.  There  was  no  evidence  of  de- 
fect of  any  kind  or  character,  and  the  ques- 
tion of  liability  for  defects  and  the  duty  of 
inspection  were  not  involved.  litabillty  was 
sought  to  be  imposed  on  the  ground  that  the 
car  was  -  a  dangerous  instrumentality,  and 
McCarthy  not  warned  of  the  dangers  attend- 
ant upon  Its  operation  and  use.  The  court 
held  such  dangers  open  and  patent,  and  as 
apparent  to  McCarthy  as  to  the  company. 

We  have  hereinbefore  briefly  described  the 
car  furnished  plaintiff.  Under  the  evidence, 
some  degree  of  mechanical  skill  was  neces- 
sary to  a  proper  adjustment  of  the  cog- 
wheels and  to  a  knowledge  as  to  whether  the 
adjustment  was  proper,  and  as  well  to  an  ap- 
preciation of  the  danger  incident  to  Its  opera- 
tion with  the  cogwheels  geared  too  tight  or 
too  deep.  The  mechanism  of  the  car  is  lo- 
cated under  Its  floor  or  platform,  and  de- 
fects therein  are  thus  hidden  from  the  view 
of  those  operating  or  using  it.  While,  com- 
paratively speaking,  not  a  complicated  or 
dangerous  machine,  such  car  cannot  be  term- 
ed a  simple  tool  or  appliance.  The  defect 
and  danger  are  not  obvious  and  necessarily 
apparent  to  the  employ^  In  its  use ;  hence  to 
determine  its  fitness  for  use,  an  inspection  Is 
or  may  be  necessary. 

The  hand  car,  not  a  simple  tool  or  appli- 
ance, was  of  standard  make,  purchased  from 
a  reputable  manufacturer,  and  furnished  to 
plaintiff  without  inspection  by  defendant. 
Do  these  facts  establish  as  a  matter  of  law 
the  exercise  of  the  requisite  degree  of  care 
by  defendant? 

The  question  has  not  been  directly  deter- 
mined by  o'ur  Supreme  Court,  and  authorities 
In  other  Jurisdictions  are  conflicting.  The 
cases  are  collated  In  the  note  40  Ia  R.-A. 
(N.  S.)  1120. 

In  Alamo  Dressed  Beef  Oo.  v.  Teargan,  6S 
Tex.  Clv.  App.  92,  123  S.  W.  721,  in  which 
writ  of  error  was  denied,  the  following  prop- 
osition was  advanced  by  the  appellant: 


"The  fact  of  the  appliance  being  of  an  ap- 
proved pattern  and  having  been  bought  from  a 
reputable  dealer  relieved  the  defendant  of  the 
duty  of  inspection  in  the  absence  of  some  cir- 
cnmatance  which  would  put  a  prudent  man  upon 
inquiry  at  the  time  of  the  purchase  or  after- 
wards." 

This  proposition  is  a  statement  of  what 
has  been  termed  the  reputable  manufacturer 
doctrine.  The  court  held  the  proposition  un- 
sound, declaring  that  "reasonable  inspection 
la  imposed  by  law  at  all  times." 

The  rule  is  thoroughly  established  that 
the  duty  of  the  employer  to  use  ordinary 
care  to  furnish  reasonably  safe  tools,  ma- 
chinery, and  appliances  for  use  by  his  em- 
ployes— which  Includes  inspection,  where 
necessary — is  positive  and  absolute,  in  the 
sense  that  it  is  nondelegable.  The  reputable 
manufacturer  doctrine,  broadly  stated  and 
applied,  would  effectually  destroy  the  rule, 
by  permitting  the  delegation  of  the  employ- 
er's duty  to  the  manufacturer.  In  effect.  It 
would  In  many  instances  be  a  denial  of  any 
recovery  by  the,  employe,  for  ordinarily, 
through  the  absence  of  the  necessary  privity, 
the  injured  employe  would  have  no  right  of 
action  against  the  manufacturer.  3  LAbatt'a 
Master  and  Servant  (2d  Ed.)  {  2786;  18  R. 
O.  L.  664.  The  rule  of  the  nondelegability  of 
the  duty  of  the  employer  In  this  respect  la 
both  Just  and  salutary;  it  Is  a  necessary 
protection  to  the  employ^,  and  should  not  be 
departed  from  to  the  extent  of  its  complete 
abrogation. 

An  examination  of  the  cases  cited  as  sup- 
porting the  reputable  manufacturer  doctrine 
convinces  us  that  but  few  of  them  carry  it  to 
the  extent  contended  for  by  defendant  In 
the  majority  of  such  cases,  while  the  doctrine 
is  broadly  stated.  It  is  applied  to  latent  de- 
fects, requiring  minute  and  detailed  Inspec- 
tion, involving  tests  such  as  can  and  ought - 
to  be  applied  by  a  manufacturer,  and  for 
which  many  employers  are  in  no  manner 
equipped,  as  distinguished  from  defects  dis- 
coverable by  an  external  or  visual  iui^iec- 
tlon,  an  Inspection  compatible  with  the  usual 
conduct  of  the  ordinary  business. 

We  are  impressed  that  the  doctrine  deduci- 
ble  from  such  authorities  is  thus  fairly  stat- 
ed by  the  court  in  Reynolds  v.  Merchants' 
Woolen  Co.,  168  Mass.  501,  47  N.  E.  406: 

"If  a  machine  is  bought  of  a  reputable  maker, 
in  other  words,  if  reasonable  care  is  naed  in 
selecting  the  maker,  and  then  reasonable  care 
was  used  upon  the  delivRry  of  a  machine,  in 
inspecting  it,  in  setting  it  up,  in  putting  it  in 
operation  it  cannot  be  said  Uiat  the  defendant, 
or  an  employer  would  be  liable  in  such  a  case, 
although  it  might  clearly  appear  later  on  that 
the  maker  of  that  machine  was  careless,  and 
put  in  improper  nraterials,  or  did  imperfect 
and  Improper  work.  The  law  does  not  make 
the  employer  an  insurer  of  the  safety  of  hia 
machines,  nor  a  guarantor  that  due  care  shall 
be  used  by  the  manufacturer.    It  does  require. 
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however,  that  he  shall  use  reasonable  care  to 
provide  proper  machinery." 

An  eminent  text-writer  approves  the  above 
as  a  correct  statement  of  the  doctrine  and  as 
marking  Its  true  limits.  4  Thompson,  Negli- 
gence, i  3990. 

Applying  what  we  conceive  to  be  the  cor- 
rect rule  of  law  to  the  facts  of  this  particu- 
lar case,  we  conclude  that  the  purchase  of 
a  standard  mafee  car  from  a  reputable  manu- 
facturer did  not  establish,  as  a  matter  of 
law,  the  exercise  of  ordinary  care  by  defend- 
ant, relieving  It  of  the  duty  of  inspection. 
There  being  evidence  that  the  derailment  of 
the  car,  and  consequent  injury  to  plaintiff 
was  the  result  of  an  improper  adjustment  of 
the  cogwheels,  discoverable  by  a  reasonable 
inspection,  the  court  projMrly  refused  the 
peremptory  instruction  and  the  special 
charge,  requested  by  defendant. 

[4]  Both  In  the  Court  of  Oivll  Appeals  and 
In  its  application  for  writ  of  error  herein, 
defendant  under  proper  assignments  of  error 
complains  that  the  court  erred  in  the  fourth 
paragraph  of  Its  charge,  wherein  the  Jury 
was  instructed  that  it  was  the  duty  of  de- 
fendant to  have  caused  the  car  to  be  inspect- 
ed to  ascertain  its  condition,  contending  that 
the  question  of  the  duty  of  Inspection  was 
for  the  Jury.  This  objection  was  not  taken 
In  the  trial  court,  and  under  article  1971,  R. 
8.  1911,  as  amended  (Laws  1913,  c.  69),  the 
error.  If  any,  must  be  considered  waived. 
Gulf,  Texas  &  ■Western  Ry.  Co.  v.  Dickey, 
108  Tex.  126, 134,  187  S.  W.  184. 

In  the  trial  court- objection  was  taken  to 
this  part  of  the  court's  charge,  solely  upon 
the  ground  that  through  the  purchase  of  a 
standard  make  car  from  a  reputable  mano' 
facturer,  defendant  was  relieved  of  the  duty 
of  inspectjon.  This  objection  we  have  con- 
sidered. The  further  objection  sought  to  be 
raised  is  not  properly  before  us. 

We  are  of  opinion  that  the  Judgment  of 
the  Court  of  CItU  Appeals  should  be  af- 
firmed. 

PHILLIPS,  O.  J.  We  approve  the  Judg- 
ment recommended  in  this  case. 


MISSION    INDEPENDENT   SCHOOL    DIST. 
•t  al.  V.  ARMSTRONfi.    (No.    154-3122.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  2,  1920.) 

I.  Schoals  and  school  districts  <S=>I04 — Tax 
levy  for  district  gave  it  Hen  on  personalty. 
In  view  of  Rev.  St.  1911,  arts.  957,  958,  961, 
7626-7628,  under  article  2853,  conferring 
power  of  taxation  on  trustees  of  independent 
school  districts,  an  independent  school  dis- 
trict by  levy  of  tax  by  the  collector  acquired 
a  lien  on  personal  property  within  the  district. 


2.  Schools  and  school  districts  4=9 1 04 — Tax 
lien  attached  and  became  Incumbrance  on  per- 
sonaity  when  assessment  was  made. 

Under  Itev.  St.  1911,  art  2853,  conferring 
power  of  taxation  ob  trustees  of  independent 
school  districts,  in  view  of  article  958,  incor- 
porated by  reference,  which  does  not  fix  a 
specific  date  when  the  lien  of  taxes  on  person- 
alty shall  attach,  the  Uen  created  by  a  school 
district's  tax  levy  attached  and  became  an  in- 
cumbrance on  the  property  as  soon  as  the  as- 
sessment was  made. 

3.  ScliMia  and  school  districts  «s9l04--Tax 
Hen  on  personalty  created  by  assessment  not 
devested  by  sale  under  deed  of  trust. 

Lien  on  personalty  created  by  an  independ- 
ent school  district's  assessment  under  Rev.  St. 
1911,  art.  2853,  having  attacned,  was  not  de- 
vested by  sale  under  a  deed  of  trust,  but  the 
buyer  took  the  property  subject  to  the  right  of 
the  district  through  its  collector  to  enforce  col- 
lection by  levying  on  and  advertising  the  prop- 
erty for  sale  to  satisfy  the  lien. 

4.  Schools  and  school  districts  9=»  106— Pur- 
chaser at  sale  under  trust  deed  of  personalty 
wllereon  district  bad  lien  for  taxes  held  Ha- 
hie  on  bond  to  release  levy  when  taxes  be- 
came due. 

Where  to  satisfy  tax  lien  on  personalty 
created  by  independent  school  district's  assess- 
ment, the  tax  collector  levied  on  and  advertised 
it  for  sale,  to  prevent  which  a  purchaser  at 
sale  under  deed  of  trust  gave  the  bond  to  re- 
lease levy  required  by  Rev.  St  1911,  art 
7626,  on  the  taxes  becoming  due  the  purchaser 
would  be  liable  under  the  bond  for  the  amount 
of  taxes  it  was  given  to  protect. 

Brror  to  C!onrt  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Suit  by  George  W.  Armstrong  against  the 
Mission  Independent  School  District  and  an- 
other. From  Judgment  for  defendants  in 
plalntitr'a  suit  and  their  cross-action,  plaintiff 
appealed  to  the  Court  of  Civil  Appeals,  which 
reversed  and  rendered  (195  S.  vV.  895),  and 
defendants  bring  error.  Judgment  of  the 
Court  of  Civil  Appeals  reversed,  and  that  of 
the  trial  court  affirmed  on  recommendation  of 
the  Commission  of  Appeals. 

H.  F.  Bishop,  of  Mission,  for  plaintiffs  In 
error. 

Geo.  P.  Brown,  of  Edenburg,  for  defendant 
in  error. 

SPENCER,  J.  The  suit  was  by  George  W. 
Armstrong,  defendant  in  error,  to  recover  of 
the  Mission  independent  school  district  and 
P.  W.  Barron,  tax  collector,  plaintiffs  in  er- 
ror, the  sum  of  $405.60,  which  he  bad  paid 
under  protest  for  taxes  due  the  district  by 
the  Mission  Cotton  Oil  Company,  a  corpora- 
tion, upon  personal  property  purchased  after 
the  levy  of  the  tax,  for  the  years  1912  and 
1913,  but  which  were  delinquent  at  the  time 
of  purchase.  Flalntiffs  in  error  filed  a  cross- 
action  for  $160  for  taxes  due  for  1914. 

The  cause  was  tried  upon  an  agreed  state- 
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ment  of  facts,  summarized  as  follows:  The 
district  assessed  a  school  tax  upon  the  prop- 
erty of  the  oil  compauy  for  the  years  1912, 
1913,  and  1914.  January  6,  1914,  the  First 
National  Bank  of  Brownsville  sold  the  prop- 
erty at  a  trustee's  sale  under  the  provisions 
of  a  deed  of  trust  which  the  company  had  ex- 
ecuted and  delivered  to  it;  and  Armstrong, 
a  stockholder  in  the  company,  became  the 
purchaser.  Subsequent  to  the  purchase,  and 
after  the  taxes  for  1912  and  1913  became  de- 
linquent, and  after  demand  for  payment,  the 
tax  collector  levied  upon  the  property  and  ad- 
vertised the  same  to  be  sold  for  Qie  delin- 
quent taxes.  Armstrong,  who  was  at  that 
time  engaged  in  dismantling  the  property, 
paid  the  amount  in  order  that  he  might  not 
be  lnconveni«iced  in  the  work,  and  in  order 
that  he  could  remove  it  out  of  the  county. 
The  property  consisted  of  buildings  erected 
upon  a  railway  right  of  way,  with  an  agree- 
ment that  it  could  be  removed. 

The  trial  court  rendered  Judgment  against 
Armstrong  upon  his  action,  and  in  favor  of 
the  district  court  and  the  tax  collector  upon 
their  cross-action  against  Armstrong.  The 
Court  of  Civil  Appeals  was  of  opinion  that  the 
taxes  assessed  against  the  company  upon  the 
personal  property  created  no  lien,  and  that  it 
was  not  an  obligation  against  Armstrong. 
The  judgment  upon  the  cause  of  action  and 
the  cross-action  was  reversed  and  rendered 
in  favor  of  Armstrong.  195  S.  W.  895.  The 
writ  was  granted  upon  application  referred 
to  the  Committee  of  Judges. 

[1]  The  sole  question  presented  for  our  de- 
termination is:  Did  the  Mission  independent 
school  district  by  the  levy  of  a  tax  by  the  col- 
lector have  a  lien  upon  the  personal  property 
within  the  district?  Article  2853  of  the  K.C. 
S.  conferring  the  power  of  taxation  upon  the 
tmstees  of  independent  school  districts,  reads: 

"The  trustees  elected  in  accordance  with  the 
preceding  article  shajl  be  vested  with  full  man- 
agentent  and  control  of  the  free  schools  of  such 
incorporated  town  or  village,  and  shall  in  gen- 
eral be  vested  with  all  the  powers,  rights  and 
duties  in  regard  to  the  establishment  and  main- 
taining of  free  schools,  including  the  powers  and 
manner  of  taxation  for  free  school  purposes 
that  are  conferred  by  the  laws  of  this  state 
upon  the  council  or  board  of  aldermen  of  in- 
corporated cities  and  towns." 

The  article  quoted  adopts  by  reference,  and 
incorporates  into  the  act  of  which  the  article 
is  a  part,  those  articles  conferring  upon  cities 
and  towns  the  power  of  levying  and  collecting 
taxes.  The  articles  pertinent  to  he  considered 
here  are  957,  958,  and  961.  The  latter  port  of 
article  958  reads: 

"The  assessor  and  collector  shall  have  full 
power  to  levy  upon  any  personal  property  to 
satisfy  any  tax  imposed  by  this  title;  all  tax- 
es shall  be  a  lien  upon  the  property  upon 
which  they  are  assessed,  and,  in  case  any  prop- 
erty levied  upon  is  about  to  be  removed  out 
of  the  city,  the  assessor  or  collector  shall  pro- 


ceed to  take  into  his  possession  so  much  there- 
of as  will  pay  the  taxes  assessed  and  costs  of 
collection." 

Article  957  provides,  in  substanoe,  that  the 
assessor  has  the  power  to  levy  up<Mi  so  much 
property  liable  to  taxation  as  may  be  BUffl- 
clent  to  pay  the  taxes  due  from  the  person 
owing  the  tax,  and  to  advertise  and  sell  the 
same  to  satisfy  the  taxes,  cost,  and  fees.  The 
only  question  of  diflJculty  presented  is,  When 
does  the  lien  given  by  article  958  attach? 
While  defendant  in  error  contends  that  the 
law  nowhere  gives  a  lien  on  personal  property 
to  secure  the  payment  of  taxes  assessed  there- 
on, he  admits  that  it  may  provide  a  method  of 
fixing  such  a  lien.  He  relies  upon  articles 
7626,  7627,  and  7628  In  support  of  his  conten- 
tion, and  seems  to  think  that  these  articles 
provide  a  method  of  fixing  a  lien  If,  in  fact, 
one  exists.  These  articles  were  Incorporated 
by  adoption  into  the  act  of  which  article  961 
is  a  part,  and  they  became  likewise  a  part  of 
the  act  now  under  consideration,  by  reason  of 
having  been  adopted  by  article  2853.  Article 
7626  reads: 

"If  it  comes  to  the  knowledge  of  the  collector 
that  any  personal  property  assessed  for  taxes 
on  the  rolls  is  about  to  be  removed  from  the 
county,  and  the  owner  of  such  property  has  not 
other  property  In  the  county  sufficient  to  satisfy 
all  sssessments  sgainst  him,  the  collector  shall 
immediately  levy  upon  a  sufficiency  of  such 
property  to  satisfy  such  taxes  and  all  costs, 
and  the  same  sell  in  accordance  with  the  law 
regulating  sales  of  personal  property  for  taxes, 
unless  the  owner  of  such  property  shall  give 
bond,  with  sufficient  security,  payable  to  and 
to  be  approved  by  the  collector,  and  condition- 
ed for  the  payment  of  the  taxes  due  on  such 
property,  on  or  before  the  first  day  of  January 
next  succeeding." 

The  substance  of  article  7628  is  that  what- 
ever it  shall  appear  to  the  collector  of  taxes 
that  any  person  who  Is  delinquent  in  the  pay- 
ment of  same  has  no  property  in  the  county  to 
which  the  tax  is  owing.  It  shall  be  the  duty 
of  the  collector  to  forward  a  certified  schedule 
of  taxes  due  to  the  collector  of  the  county 
where  be  shall  have  reason  to  believe  the  de- 
llquent  has  property,  and  the  receiving  col- 
lector is  directed  to  seize  and  sell  any  prop- 
erty of  the  delinquent  In  the  same  manner  as 
if  the  taxes  were  originally  assessed  and  due 
in  his  county. 

The  provisions  of  these  articles  do  not  deal 
with  the  creation  of  liens,  but  were  enacted 
for  the  guidance  of  the  collector  In  the  dis- 
charge of  his  duty,  to  the  end  that  the  power 
levying  the  tax  may  not  sufTer  the  loss  of  the 
assessment.  Article  958  governs  in  so  far  as 
the  creation  of  the  lien  is  concerned,  while 
article  957  provides  the  maimer  of  the  en- 
forcemoit  of  the  lien  thus  created.  Crawford 
V.  Koch,  169  Mich.  372. 135  N.  W.  339. 

[2]  As  article  958  does  not  fix  a  spedflc 
date  when  the  lien  given  therein  shall  attach ; 
and  In  the  absence  of  a  sj>eclflc  date,  the  ilea 
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tliiu  created  attached  and  became  an  Incum- 
'brance  upon  the  property  as  80<m  as  the  as- 
sessment  was  made.  Carswell  &  Go.  t.  Hab- 
beraetUe,  38  Tex.  Civ.  App.  494.  87  8.  W.  911 ; 
Cruger  ▼.  Ginnatb.  8  WiUson,  CIt.  Ctfs.  Ct 
App.  {  24 :  37  Cya  U42  (c). 

[3]  The  agreed  statement  of  facta  shows 
that  the  taxes  had  been  levied  and  assessed 
for  1912  and  1913,  and  were  due  and  unpaid 
at  the  time  of  the  trustee's  sale  under  the 
deed  of  trust.  The  Uen,  thus  created  by  the 
aasessment  having  attached,  was  not  divested 
by  reason  of  the  sale  under  the  deed  of  trust. 
Defendant  In  error  took  the  property  subject 
to  the  right  of  the  district,  through  its  collec- 
tor to  enforce  collection  by  levying  upon  and 
advertising  It  for  sale  to  satisfy  the  lien.  87 
Cyc.  1146. 

[4]  What  has  been  said  with  reference  to 
the  Uen  for  taxes  for  1912  and  1913  also  ap- 
plies in  so  far  as  the  taxes  for  1914  are  con- 
cerned. The  assessments  had  been  made  for 
1914,  but  the  taxes  were  not  due  at  the  time 
of  purchase  by  defendant  In  error.  To  pro- 
tect the  Uen  created  by  the  assessm^t  the 
coUector  levied  upon  and  advertised  the  prop- 
erty for  sale,  and  to  prevent  which,  defend- 
ant In  error  gave  the  bond  required  by  article 
7826.  Upon  tbe  taxes  becoming  due,  the 
defendant  In  error  would  be  liable  under  the 
bond  for  the  amount  of  taxes  which  the  bond 
was  given  to  protect 

It  is  our  opinion,  therefore,  that  the  judg- 
ment of  the  Ck)urt  of  CivU  Appeals  should  be 
reversed,  and  that  of  tbe  trial  court  affirmed. 

PHILLIPS,  C.  J.  We  approve  the  judg- 
ment recomm^ded  in  this  case. 


BURTON    LIN60    CO.  V.    FIRST   BAPTIST 

CHURCH  OF  ABILENE  et  al. 

(No.  166-3166.) 

(CommiMion  of  Appeals  of  Texas,  Section  B. 
May  26,  1920.) 

1.  Appeal  and  arror  «s»76( I)— Judgment  I* 
final  only  when  It  leaves  nothing  further  to 
bo  litigated;  "final  Judgment." 

The  general  rule  is  that  a  judgment  is 
"final"  only  when  it  leaves  nothing  further  to 
be  litigated. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Fbrases,  First  and  Second  Series,  Final 
Decree  or  Judgment] 

2.  Appeal  and  error  9=>927( I)— Presumed  In 
•apport  of  finality  of  Judgment  that  cross- 
action   was  abamlonod  or  dismissed. 

In  an  action  on  a  building  contractor's 
bond,  where  the  contractor  and  tbe  bondsmen 
filed  a  joint  answer  pleading  tbe  contractor's 
discharge  in  bankruptcy,  and  containing  a  sng- 
gestion   by   the   bondsmen   of   suretyship,   and 


asked  judgment  over  against,  the  contractor  for 
any  recover;  against  them,  but  tbe  issue  be- 
tween the  contractor  and  the  sureties  was  not 
called  to  the  court's  attention,  no  instruction 
upon  it  was  sought,  and  no  objection  to  a  per- 
emptory instruction  for  plaintiff  against  the 
sureties  was  made  for  failure  to  submit  the 
cross-action,  it  may  be  presumed  in  favor  of 
the  finality  of  the  judgment  that  the  sureties 
waived  and  abandoned  their  cross-action,  or 
that  a  difimissa]  or  discontinuance  was  bad  with 
reference  thereto. 

Error  to  Court  of  Ciril  Appeals  of  Seventh 
Supreme  Judicial  District. 

Action  by  the  Burton  Ltngo  Company 
against  the  First  Baptist  Church  of  Abilene 
and  others.  A  Judgment  for  plalntlfT  was  re- 
versed by  the  Court  of  Civil  Appeals  (198  S. 
W.  1013),  and  plaintiff  brings  error.  Revers- 
ed, and  remanded  to  tbe  Court  of  Civil  Ap- 
peals. 

Sayles  &  Saylcs,  of  Abilene,  tor  plaintiff 
in  error. 

O.  C.  Groce  and  J.  L.  Gammon,  both  of 
Waxahachle,  and  A.  H.  B^rby,  of  Ft  Worth, 
for  defendants  in  error. 

SADLER,  P.  J.  E.  S.  Boze  entered  into 
a  building  contract  with  the  First  Baptist 
Church  of  Abilene,  acting  through  the  mem- 
bers of  its  board  of  trustees  and  building 
committee,  for  the  erection  of  a  church 
buUding;  G.  P.  Buliard,  W.  A.  Crow,  R.  C. 
Johnston,  J.  W.  Harrison,  and  J.  L.  Gammon 
becoming  sureties  for  Boze  on  his  bond,  in- 
suring performance  of  bis  contract  During 
the  construction  of  the  building,  tbe  Burton 
Lingo  Company  furnished  to  Boze  materials 
which  went  into  tbe  construction  of  tbe 
building. 

Burton  Lingo  Company  filed  this  suit 
against  the  church,  tbe  church  trustees  and 
commltte«,  the  contractor  and  his  bondsmen, 
(o  recover  upon  an  account  for  material  fur- 
nished by  It  to  the  contractor. 

Tbe  contractor  and  bondsmen  were  repre- 
sented by  the  same  counsel,  and  Jointly  an- 
swered. Among  other  defenses  set  up  in  tbe 
answer,  it  was  specially  pleaded  that  tbe  con- 
tractor had  been  discharged  in  bankruptcy, 
and  this  was  pleaded  In  bar  to  any  recovery 
against  htm.  The  answer  contained  a  sug- 
gestion by  his  codefendant  bondsmen  of  sure- 
tyship, asking  judgment  over  against  blm  for 
any  recovery  had  against  them  by  plaintiff. 

Tbe  cause  went  to  trial  before  a  jury  un- 
der this  state  of  pleading.  When  tbe  evi- 
dence was  in,  tbe  defendant;  contractor  and 
his  bondsmen  requested  a  peremptory  in- 
struction for  a  verdict  In  favor  of  the  con- 
tractor on  bis  plea  of  discharge  in  bank- 
ruptcy, and  generally  in  favor  of  his  bonds- 
men. The  court  refused  the  latter  request 
but  granted  the  former,  and  instructed  a  rer- 
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diet  discharging -the  contractor  on  his  ple& 
In  bankruptcy.  The  sureties  excepted  to  the 
refusal  to  give  the  requested  charge  as  to 
them,  but  did  not  except  to  the  giving  of  the 
peremptory  Instruction  favorable  to  the  con- 
tractor. The  court  then  gave  a  peremptory 
charge  In  favor  of  the  plaintiff  and  against 
the  sureties  alone,  and  in  favor  of  all  the 
other  defendants.  Verdict  was  accordingly 
returned  for  the  plaintiff  against  the  bonds- 
men alone,  but  discharging  all  other  defend- 
ants. 

Thereupon  Judgment  was  rendered  In  ac- 
cordance with  the  verdict  of  the  Jury,  which 
was  copied  into  the  decree,  except  that  in 
the  judgment  the  contractor  was  speclflcally 
discharged  only  as  to  the  suit  of  the  plaintiff, 
the  church,  and  church  committee.  The 
Judgment  made  no  specific  mention  to  the 
suggestion  of  suretyship,  nor  did  it  discharge 
specifically  the  contractor  as  to  the  cross- 
action  of  ttls  bondsmen. 

While  the  sureties  excepted  to  the  Judg- 
ment as  against  themselves  in  favor  of  the 
plaintiff,  they  did  not  raise  the  question  of 
its  failure  to  speclflcally  discharge  the  con- 
tractor or  dispose  of  their  cross-action. 

In  the  motion  for  a  new  trial,  the  bonds- 
men treated  the  Judgment  as  final,  and  at  no 
time  did  they  call  the  attention  of  the  court 
to  the  failure  of  the  Judgment  to  dispose  of 
the  issue  presented  in  their  suggestion  of 
suretyship. 

The  sureties  appealed  from  the  Judgment, 
and  assigned  only  the  errors  in  refusing  the 
requested  Instruction  in  their  favor  as  to 
plaintiff's  suit,  and  in  giving  a  peremptory 
Instruction  for  plaintiff  against  them. 
Plaintiff  also  appealed,  but  raises  no  question 
relating  to  the  finality  of  the  Judgment  but 
only  those  questions  which  affected  its  right 
of  recovery  against  the  church  and  church 
committee. 

After  the  cause  was  submitted  in  the  Court 
of  Civil  Appeals  that  court  held  tliat  the 
Judgment  was  not  final,  on  account  of  the 
failure  to  dispose  of  the  cifess-acHon  of  the 
sureties  against  the  contractor.  We  are  thus 
called  upon  to  determine  whether  the  Judg- 
ment is  final  or  not 

Opinion. 

[1]  In  our  opinion,  the  Judgment  in  this 
case  must  be  treated  and  held  to  be  final 
under  all  the  authorities.  The  general  rule 
is  that  a  Judgment  is  final  only  when  it 
leaves  nothing  further  to  be  litigated.  Ft 
Worth  Improvement  District  No.  1  v.  Ft 
Worth,  106  Te«.  148,  158  S.  W.  164,  48  L.  R. 
A.  (N.  S.)  994.  It  then  becomes  necessary  to 
inquire  whether  the  Judgment  in  the  instant 
case  leaves  any  issue  then  before  the  court 
for  further  adjudication. 

[2]  It  nowhere  appears  in  this  record  that 
the  cross-action  by  the  sureties  was  present- 


ed to  the  court  or  an  adjudication  aoagbt 
thereon.  It  is  true  that  it  is  a  part  of  the 
Joint  answer  of  the  contractor  and  the  sure- 
ties. Nevertheless  no  act  of  the  parties  is 
made  to  appear  wherein  that  issue  was  call- 
ed to  the  attention  of  the  court  or  any 
character  of  Instruction  sought  upon  it"  No 
objection  is  made  to  the  action  of  the  court 
in  giving  the  peremptory  instruction  in  favor 
of  the  plaintiff  and  against  tlie  sureties  upon 
the  ground  of  failure  to  submit  the  cross-ac- 
tion. The  sureties  and  their  principal  Joint- 
ly pleaded.  Jointly  set  up  the  discharge  of 
the  contractor  In  bankruptcy,  and  thereafter . 
asked  the  court  to  Instruct  the  Jury  to  dis- 
charge the  bankrupt  The  court  did  so,  and 
the  Jury  so  found.  It  is  not  unreasonable  to 
presume  in  favor  of  the  finality  of  the  Judg- 
ment that  the  sureties  elected  to  waive  and 
abandon  their  cross-action,  or  that  a  dismiss- 
al or  discontinuance  was  had  with  reference 
thereto.  Trammel  v.  Rosen,  106  Tex.  132, 157 
S.  W.  1161;  Alston  v.  Emmerson,  83  Tex. 
231,  18  S.  W.  566,  29  Am.  St  Rep.  639;  Gul- 
lett  V.  O'Connor,  54  Tex.  409;  Houston  T. 
Ward,  8  Tex.  124 ;  Burton  ▼.  Vamell,  5  Tex. 
139;  Wilson  v.  Smith,  17  Tex.  Civ.  App.  188, 
43  S.  W.  10*;  cMls  V.  Harrison,  52  S.  W. 
581;  Carlton  v.  Krueger,  64  Tex.  Civ.  App. 
48,  115  S.  W.  619,  117& 

We  therefore  conclude  that  the  Judgment 
Is  final  and  will  support  the  appeal. 

We  recommend  that  the  Judgment  of  the 
Court  of  Civil  Appeals  be  reversed,  and  that 
this  cause  be  remanded  to  that  court  for  dis- 
position of  the  errors  assigned. 

PHILLIPS,  O.  J.  We  approve  tiie  Judg- 
ment recommended  in  this  case. 


HOUSTON    &   T.   C.    R.   CO.  Y.    DIAMOND 
PRESS  BRICK  CO.    (No.  138-3050.) 

(Commiaaion  of  Appeals  of  Texas,  Section  A. 
June  2,  1920.) 

1.  Indemnity  €=»8— Brick  plant  liable  for  neg- 
ligent maintenance  of  spur  track  by  railroad 
under  oontraot. 

Under  a  contract  by  which  a  brick  company 
agreed  to  pay  all  costs  of  a  spur  track  and  save 
the  railroad  harmless  from  liability,  whether 
caused  by  its  negligence  or  not,  and  from  all 
claims  for  damages  growing  out  of  construc- 
tion, maintenance,  or  operation  of  the  spur, 
the  brick  plant  was  liable  to  the  railroad,  which 
was  required  to  pay  a  judgment  against  it  for 
personal  injuries,  by  reason  of  negligence  of  the 
railroad  in  maintaining  a  crossing. 

2.  Indemnity  i3=»3— Contract  to  Imtomaify  rail- 
road for  negligence  not  contrary  to  iiublio 
policy. 

A  contract  by  which  a  brick  plant  agreed 
to  save  a  railroad  harmless  from  all  claims  (or 
damages  growing  out  of  construction,  mainte- 
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nance,  or  operatton  of  a  Bpur  track,  including  1  it  for  material  and  labor  fumiahed  ta  >»*Wng 
daima  arising  out  of  negligence  of  the  raflroad  auch  repairs  aa  may  be  necessary  to  keep  the 
in  maintaining  a  crossing,  was  not  violative  of   said  spur  track  in  first-class  condition. 


the  public  policy  of  the  state,  in  that  it  had  a 
tendency  to  cause  the  railroad  to  omit  the 
performance  of  the  duties  imposed  by  Rev.  St. 
1911,  art  6494. 

3.  Corporattons  «=s>484 (2)— Contract  Indemni- 
fying railroad  against  liability  for  negligence 
as  to  a  spur  track  not  ultra  vires. 

A  contract  by  a  corporation  engaged  in  the 
brick  business  by  which  it  agreed  to  indemnify 
a  railroad  from  liability  on  account  of  claims  for 
damages  growing  out  of  negligence  in  the  con- 
struction, maintenance,  or  operation  of  a  spur 
track  runniug  to  the  brick  plant  was  not  ultra 
▼ireB. 

4.  Corporations  «=>447  —  Contract  to  enable 
corporation  to  carry  on  business  not  ultra 
vires. 

A  corporation  is  empowered  to  enter  into 
contract  to  enable  it  to  carry  on  the  business 
and  accomplish  the  purpose  of  its  ezisteuce, 
nnless  prohibited  by  law  or  the  provision  ol  its 
charter. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District. 

Action  by  the  Houston  &  Texas  Central 
RaUroad  Company  against  the  Diamond 
Press  Brick  Company.  From  a  Judgment  of 
the  Court  of  Civil  Appeals  (188  S.  W.  32), 
affirming  a  judgment  for  defendant,  plaintiff 
brings  error.    Reversed  and  rendered. 

John  H.  Sharp,  of  Ennls,  and  Jno.  T.  Gar- 
rison, of  Houston,  for  plaintiff  in  error. 

G.  0.  Groce,  of  Waxahachie,  for  defendant 
to  error. 


SPENCER,  J.  The  Houston  &  Texas  Cen- 
tral Railroad  Company,  plaintiff,  sued  the 
Diamond  Press  Brick  Company,  defendant,  a 
corporation,  to  recover  the  amount  of  a 
Judgment  one  Henry  Hamilton  nad  recovered 
against  It  Hamilton's  action  was  based  up- 
on plaintiff's  negligence  in  permitting  a  cross- 
tog  on  a  spur  track  running  to  defendant's 
brick  plant  to  become  unsafe,  alleging  that 
to  attempttog  to 'drive  over  it  to  its  danger- 
ous amdltion  his  team  became  frightened 
and  ran  away,  resulting  in  personal  Injuries." 


"Seventh.  The  party  of  the  second  part  fur- 
ther agrees  and  obligates  itself  to  save  the  par- 
ty of  the  first  part  harmless  from  any  and  all 
claims  for  damages  arising  from  any  cause 
whatsoever  growing  out  of  the  construction, 
maintenance,  and  operation  of  said  spur  track, 
including  damages  for  injury  to  or  killing  of 
stock  belonging  to  the  party  of  the  second  part, 
its  employes  or  tenants,  whether  such  claim  is 
made  by  any  person,  firm,  corporation,  or  mu- 
nicipality. The  party  of  the  second  part  fur- 
ther agrees  and  binds  itself  to  reimburse  the 
said  party  of  the  first  part  for  any  and  all 
amounts  it  may  be  compelled  to  pay  in  settle- 
ment of  any  claim  for  which,  under  the  terms 
of  this  agreement,  the  palrty  of  the  second  part 
would  be  liable." 

The  defendant  contended  (1)  that  it  was 
riot  within  the  contemplation  of  the  parties 
that  the  brick  company  was  to  be  responsi- 
ble for  the  negUgence  of  the  raUroad  com- 
pany In  this  character  of  case;  (2)  that  if 
the  contract  be  construed  as  requiring  re- 
imbursement to  the  railway  company,  it 
would  be  against  pubUc  policy  and  there- 
fore void ;  and  C3)  that  the  same  is  an  ultra 
vires  act  on  its  part,  and  hence  unenforce-' 
able.  The  court,  upon  motion  of  defendant, 
sustatoed  exceptions  to  plaintifTs  petition, 
and,  platotlff  refusing  to  amend,  judgment 
was  rendered  in  favor  of  defendant.  Upim 
appeal,  the  Court  of  CivU  Appeals  affirmed 
the  judgment.  188  S.  W.  32.  The  writ  was 
granted  upon  appUcaUon  referred  to  the 
Committee  of  Judges. 

The  proximate  cause  of  the  damages  suf- 
fered by  platotlff,  as  shown  by  the  pleadings, 
and  for  which  it  seeks  tademnity  under  the 
contract,  was  due  to  its  negligence  to  fall- 
tog  to  matotato  the  crosstog  to  first-class 
condition;  but  plaintiff  tosists  that,  though 
it  was  negligent  to  this  respect,  nevertheless 
it  is  entttled  to  todemnity  under  the  provi- 
sions of  article  7  of  the  contract. 

[1]  In  our  opinion  section  7  of  the  contract 
is  a  positive  agreement  to  todemnify  the  rail- 
road company  against  such  a  clahn  as  the 
one  here  involved.  Under  this  section  the 
obligation  was  to  save  the  railroad  company 


Id  ran  away,  resulting  in  Pejsonai  injuries.    ;:™;  ^  ^^  all  claims  for  dam- 

The  ralhroad  company  based  Its  action  for   „^"?'''^  .";'"„„r;^^  out  of  the  construe- 


recovery  upon  a  contract  entered  into  with 
the  brick  company  under  the  terms  of  which 
the  railroad  company  had  built  and  was 
maintaining  a  spur  track  to  the  plant  of  the 
brick  company  for  the  convenience  of  the  lat- 
ter. The  material  provisions  of  the  contract 
necessary  to  a  decision  of  the  case  are: 

"Fonrth.  It  is  agreed  and  understood  that  the 
said  party  of  the  second  part  shall  bear  the 
expense  of  keeping  the  said  spur  track  in  good 
condition,  and  that  it  will,  upon  receipt  of  bills 
therefor,  promptly  reimburse  the  party  of  the 
first  part  for  any  and  all  expense  incurred  by 


ages"  ariatog,  not  only  out  of  the  construc- 
tion and  operation  of  the  spur  track,  but 
out  of  its  matotenance  as  well.  This  sec- 
tion would  be  tooperative  and  rendered 
meaningless  if  construed  to  exclude  negU- 
gence, as  a  claim  for  damages  agatost  the 
railroad  company  growing  out  of  any  of 
these  things  could  have  no  standing  to  a 
court  unless  predicated  upon  the  negligence 
of  the  railroad  company,  or  its  servants. 
The  section  must,  we  think,  be  construed 
as  contemplattog  claims  for  damages  found- 
ed upon  such  negligence. 
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The  absolute  agreement  embodied  In  the 
seventh  section  Is  not  to  be  nnlUfled  be- 
cause of  the  fourth  section.  The  agree- 
ment in  the  latter  section  that  the  railroad 
company  shall  bear  the  expense  of  keeping 
the  spur  track  in  good  condition  is  not  in- 
consistent with  the  agreement  of  the  brick 
company  in  the  seventh  section  to  hold  the 
railroad  company  harmless  against  any  claim 
for  damages  grcming  out  of  the  maintenance 
of  the  track  if  it  were  not  kept  In  good  con- 
dition. The  contract,  as  a  whole,  simply 
means  that  the  expense  of  keeping  the  spur 
track  in  good  condition  was  to  be  borne  by 
the  railroad  company,  but  the  brick  company 
was  to  hold  the  railroad  company  harmless' 
against  dalms  for  damages  founded  upon 
any  negligent  condition  in  the  construction, 
operation,  or  maintenance  of  the  track. 

[2]  The  contention  that  section  7  is  con- 
trary to  public  policy  is  based  upon  the  the- 
ory that  if  a  railroad  company  be  reim- 
bursed for  its  negligent  act  in  the  mainte- 
nance of  the  crossing  it  will  have  a  tendency 
to  cause  the  railroad  company  to  omit  the 
peformance  of  the  duties  imposed  by  article 
6494,  Revised  ClvU  Statutes,  which  requires 
railroad  companies  to  keep  that  portion  of 
their  roadbed  and  right  of  way  over  or 
across  which  any  public  roadway  runs  in 
proper  condition  for  the  use  of  the  traveling 
public.  The  contract  'does  not  imdertake  to 
relieve  the  railroad  company  from  the  duties 
Imposed  by  the  article,  nor  free  it  from  lia- 
bility for  damages  occasioned  to  others  as 
the  result  of  its  failure  to  perform  those 
duties.  We  cannot  assume  that  because  the 
agreement  has  been  made  the  railroad  com- 
pany will  violate  the  statute.  We  conclude 
that  the  contract  is  not  violative  of  the  pub- 
lic policy  of  the  state,  but  is  one  which  the 
parties  were  at  liberty  to  make.  M.,  K.  &  T. 
Ky.  Co.  V.  Carter,  96  Tex.  461,  68  S.  W.  159. 

[3, 4]  The  defense  by  the  brick  company 
that  the  contract  is  an  ultra  vires  act  on  its 
part  is  likewise  onavaillng.  A  corporation 
is  empowered  to  enter  Into  contract  to  enable 
It  to  carry  on  the  business  and  accomplish 
the  purpose  of  its  existence,  unless  prohibited 
by  law  or  the  provision  of  its  charter.  The 
language  of  the  agreement  now  under  con- 
sideration leaves  no  room  to  doubt  that  the 
contract  was  made  in  order  to  accomplish  tbe 
purpose  for  which  the  corporation  was  cre- 
ated. The  spur  track  was  constructed  solely 
for  the  promotion  of  the  private  Interests  of 
tbe  brick  company,  and  out  of  its  ccmstrac- 
tion,  operation,  and  maintenance  grew  in- 
creased risks  which  It  was  not  otherwise  re- 
quired to  assume.  The  benefits  secured  to 
the  one  and  the  increased  risk  to  tbe  other 
is  the  basis  for  the  provision,  justifying  in 
its  inclusion  in  tbe  agreement.  The  making 
of  it  was,  tinder  the  circumstances,  an  inci- 
dental power  of  the  corporation,  appropriate 


to  the  execution  of  tbe  specific  power  granted 
by  the  diarter,  and  hence  not  an  ultra  vires 
act. 

We  recommend  that  tbe  judgments  of  the 
Court  of  Civil  Appeals  and  the  district  court 
be  reversed,  and  judgment  rendered  for 
plaintiff  for  tbe  sum  of  $1,430,  the  amount 
paid  Hamilton  by  tbe  railroad  company,  with 
interest  thereon  from  the  15tb  day  of  Feb- 
ruary, A.  D.  1914. 

PHILLIPS,  C.  J.  We  approve  the  judg- 
ment recommended  in  this  case. 


PANHANDLE  fc  S.  F.  RY.  CO.  et  al.  v. 
VAUGHN.     (No.  I2»-30I8.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
May  26,  1920.) 

1.  Trial  «=9244(2)— Requested  iDstrnctloa  au- 
thorizing consideration  of  possible  reoovery  of 
cattle  from  effects  of  delay  In  feeding  proper- 
ly refused. 

In  an  action  for  damages  to  a  shipment  of 
cattle  caused  by  delay  in  feeding  in  transit, 
though  defendant's  evidence  that  tbe  cattle 
were  shipped  for  range  feeding  and  that  the 
cattle  recovered  their  normal  condition  Boon 
after  being  placed  on  the  range  was  admissible 
on  tbe  issue  of  damages,  it  was  not  error  for 
the  court,  after  properly  charging  tbe  measure 
of  damages  to  be  the  difference  in  value  thereby 
occasioned  on  arrival  at  destination,  to  refuse  a 
requested  charge  to  consider  the  temporary  na- 
ture of  the  injuries. 

2.  Appeal  and  error  «=3l082( I )— Assignment 
of  admission  of  testimony  held  not  to  pre- 
sent substantive  question  within  Supreme 
Court's  Jurisdiction. 

Since  an  action  for  damages  to  cattle  in 
shipment  does  not  turn  on  the  admission  or 
rejection  of  testimony  relating  to  the  extent  of 
the  damage,  an  assignment  complaining  of 
the  admission  of  snch  testimony  does  not  pre- 
sent a  question  of  substantive  law,  and  the 
Supreme  Court  is  without  jurisdiction  to  review 
it  under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  1521,  subd.  6. 

3.  Trial  <s=9l9l  (6)— Charge  exoneratiag  rail- 
road from  iialilll^  for  loading  oattle  -properly 
refused  as  assuming  plaintiff's  negligence. 

In  an  action  for  damages  to  a  shipment  of 
cattle  which  were  loaded  by  the  shipper,  a  re- 
quested charge  not  to  consider  damage  caused 
by  loading  cows  and  calves  in  the  same  cars 
was  properly  refused  as  assuming  that  it  was 
negligence  to  load  the  cattle  in  that  manner. 

Error  to  Court  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District 

Action  by  Tom  Vaughn  against  the  Pan- 
handle &  Santa  F4  Railway  Company  and 
others.  Judgment  for  the  plaintiff  was  af- 
firmed by  the  Court  of  Civil  Appeals  (191  S. 
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W.  142),  aad  defendants  bring  error.    Af- 
firmed. 

Baker,  Botts,  Parker  ft  Garwood,  of  Hons- 
ton,  Terry,  Cavln  ft  Mills,  of  Galveston,  H.  S. 
Garrett,  of  San  Angelo,  C.  B.  Mays,  Jr.,  of 
Sweetwater,  and  Madden,  Trulove,  Rybum 
&  Pipkin,  of  Amarlllo,  for  plaintiffs  In  error. 

Matbes  &  WUliams,  of  Plainview,  for  de- 
fendant In  error. - 

TAYLOR,  J.  Suit  by  Tom  Vaughn,  defend- 
ant in  error,  against  the  Kansas  City,  Mexico 
ft  Orient  Railway  Ck>mpany  of  Texas,  and 
Panhandle  &  Santa  F6,  and  the  Galveston, 
Houston  &  San  Antonio  Railway  Companies 
to  recover  damages  to  a  shipment  of  cattle 
from  Marfa,  Tex.,  to  Plainview,  Tex. 

Plaintiff  alleged  a  delay  of  26  hours  upon 
the  part  of  the  Galveston,  Houston  &  San 
Antonio  Railway  Company,  at  Marfa,  in  load- 
ing out  the  cattle  after  they  were  received  at 
the  pens;  five  hours'  delay  on  the  part  of 
the  Panhandle  &  Santa  F6  Railway  Company, 
at  Sweetwater,  before  unloading  there,  and 
five  hours  after  reloading  and  before  forward- 
ing ;  faUure  to  feed  and  water  the  cattle,  or 
furnish  facilities  therefor;  and  delay  gen- 
erally en  route. 

The  railway  companies.  In  addition  to  a 
general  denial,  alleged  the  following  special 
defenses:  (1)  The  weak  and  impoverished 
condition  of  the  cattle,  and  that  the  damages 
sustained,  it  any,  resulted  from  their  inherent 
condition;  (2)  the  provisions  of  the  contract 
providing  that  (a)  the  shipper  would  look 
after,  feed,  and  water  his  cattle  en  route,  (b) 
the  liability  of  each  road  should  be  limited 
to  its  own  line ;  (3)  the  neglect  of  plaintiff  to 
feed  and  water  his  cattle  while  awaiting  ship- 
ment and  while  being  held  in  the  pens;  (4) 
that  the  shipment  was  not  made  to  market, 
bat  to  range ;  and  that  the  Injuries  sustained. 
If  any,  were  of  a  temporary  nature,' and  that 
the  cattle  soon  after  arrival  recovered  their 
normal  condition. 

Plaintiff  pleaded  by  supplemental  petition 
an  oral  contract  of  shipment ;  also,  that  the' 
written  contract  was  signed  after  the  cattle 
were  loaded  and  the  train  was  about  to  de- 
part ;  that  be  had  no  knowledge  of  the  con- 
tents of  the  contract,  or  opportunity  to  read 
It,  etc.  There  was  evidence  along  this  line  in 
support  of  the  pleadings.  The  court  ^bmlt- 
ted  to  the  Jury  the  question  of  defendants' 
common-law  liability.  The  question  of  wheth- 
er the  shipment  was  made  under  the  parol  or 
written  contract  was  not  submitted.  Appel- 
lant's brief  assigns  no  error  as  to  any  omis- 
sion on  the  part  of  the  trial  court  to  submit 
this  Issue,  nor  does  It  call  attention  to  any 
request  for  Its  submission. 
.  A  requested  peremptory  instmction  In  £a- 
Tor  of  defendants  was  denied. 

Trial  before  a  Jury  resulted  In  a  verdict 
and  Judgment  for  plaintiff  against  the  Galves- 
ton, Houston  ft  San  Antonio  Railway  Cknn- 
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pany,  for  $286.25,  against  the  Panhandle  ft 
Santa  F^  Railway  Company  for  $795,  and  In 
favor  of  the  Kansas  City,  Mexico  ft  Orient 
Railway  Company,  which  was  aflBrmed  by  the 
Court  of  Civil  Appeals.    191  S.  W.  142. 

The  two  companies  against  which  Judg- 
ments were  rendered  made  application  for 
writ  of  error,  submitting  five  grounds  of  er- 
ror. Upon  reference  to  the  Committee  of 
Judges  the  writ  was  granted  under  the  view 
that  the  Court  of  Civil  Appeals  erred  In  its 
decision  of  the  questions  presented  in  the  sec- 
ond and  third  grounds. 

[1]  The  first  ground  of  error  complains  of 
the  refusal  of  the  court  to  give  a  special 
charge  instructing  the  Jury  that,  although 
they  believed  the  cattle  were  injured  as  a 
result  of  defendant's  negligence,  yet,  if  they 
further  believed  that  such  Injuries  were  tem- 
porary, they  should  take  Into  consideration 
the  temporary  nature  of  the  injuries  and  the 
degree  to  which  the  cattle  would  have  re- 
covered after  arrival  at  Plainview,  with  the 
exercise  of  proper  care  and  handling  by  plain- 
tiff. 

Testimony  was  admitted  tending  to  show 
the  recovery  of  the  cattle  while  on  the  range 
after  arrival,  from  the  effects  of  shipping 
The  main  charge  of  the  court  contained  an  in- 
struction to  the  effect  that  the  amount  of 
plaintiff's  damage  was  the  difference  between 
the  market  value  of  the  cattle  in  the  condition 
In  which  they  were  upon  arrival  at  Plainview 
and  what  their  market  value  would  have  been 
uiwn  arrival  there,  except  for  defendant's 
negligence.  If  any. 

We  find  no  warrant  In  the  decisions  of  the 
Supreme  Court  for  concluding  that  an  addi- 
tional charge  of  the  character  requested 
should  be  given  In  those  cases  in  which  the 
cattle  are  shipped  for  the  range  rather  than 
for  the  market.  G.,  C.  ft  S.  F.  Ry.  Co.  v. 
Stanley,  89  Tex.  42,  33  S.  W.  109  (citing  Rail- 
way V.  EstlU,  147  U.  S.  591,  13  Sup.  Ct.  444, 
37  L.  Ed.  292);  G.,  C.  &  S.  F.  Ry.  Co.  v.  Hume 
Brothers.  87  Tex.  211,  27  S.  W.  110. 

We  think  the  following  excerpt  from  an 
opinion  by  Judge  Rasbury  in  M.,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Mulkey  ft  Allen,  159  S.  W. 
Ill  .(writ  of  error  refused),  is  a  clear  state- 
ment properly  sustaining  the  court's  action 
in  refusing  such  additional  charge: 

"The  court  below  correctly  charged  the  jury 
on  the  measure  of  damages,  and  permitted  the 
broadest  kind  of  inquiry  into  the  condition  of 
the  cattle  at  the  time  of  their  shipment,  at  the 
time  of  their  arrival,  as  well  as  their  condition 
and  improvement  while  being  fed  and  before 
they  were  sold.  As  we  understand  it,  these 
are  inquiries  going  to  prove  or  disprove  the 
actual  damage,  and  may  be,  and  doubtlesB  were, 
considered  by  the  jury  in  the  instant  case;  but 
we  do  not  understand  that  proof  of  snch  mat- 
ters is  aathority  for  the  court  to  auKgest  to 
the  jury  in  his  charge  that  such  facts  have  been 
proven  and  may  be  considered  by  the  jury  in 
estimating  the  actual  loss.    Xheir  admission  in 
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evidence  is  the  warrant  for  their  consideration, 
but  the  court  may  not  single  out  that  particalar 
fact,  and  especially  direct  the  attention  of  the 
jury  to  the  fact  that  that  particular  testimony 
may  be  considered." 

A  contrary  view  is  expressed  In  Ft  W.  A  D. 
C.  Ry.  Co.  V.  Sbanlc  &  Dean,  167  S.  W.  1083, 
and  Guinn  y.  P.  &  N.  T.  Ry.  C!o.,  142  S.  W.  63 ; 
but  the  later  case,  P.  &  S.  F.  Ry.  Co.  v.  Nor- 
ton, 188  S.  W.  1011,  as  well  as  this  case,  all 
by  the  same  court,  indicate  that  the  contrary 
view  is  no  longer  adhered  to. 

We  think  the  holding  of  the  Court  of  Civil 
Appeals  on  the  assignment  contained  ta  the 
first  ground  of  error  is  correct. 

[2]  The  second  ground  of  error  sets  out  an 
assignment  complaining  of  the  admission  of 
certain  testimony  relating  to  the  extent  of 
the  damage  of  the  cattle.  As  the  case  does 
not  turn  upon  the  admission  or  rejection  of 
such  testimony,  the  assignment  does  not  pre- 
sent a  question  of  substantive  law.  The  Su- 
preme Court  is  therefore  without  jurisdiction 
to  review  it.  Vernon's  Sayles*  Ann.  Civ. 
1914,  art.  1521,  subd.  6;  Browder  et  al.  ▼. 
Memphis  Independent  School  District,  107 
Tex.  5.38,  180  S.  W.  1077. 

[3]  The  third  ground  of  error  Is  based  up- 
on an  assignment  of  error  to  the  court's  ac- 
tion in  refusing  to  instruct  the  Jury  that,  al- 
though they  should  find  that  plaintUTs  cattle 
were  Injured  and  damaged  on  account  of  de^ 
fendant's  negligence,  yet  they  should  not  con- 
sider such  damage  as  "might  have  been  caus- 
ed" by  reason  of  the  cows  and  calves  being 
loaded  and  mingled  in  the  same  cars. 

The  testimony  showed  that  the  shipment 
contained  229  cows  and  62  calves.  It  is  un- 
disputed that  they  were  loaded  by  plaintitC, 
and  that  the  cows  and  calves  were  mingled 
in  the  same  cars.  There  is  testimony  that 
when  so  loaded  there  is  a  probability  that  the 
calves  will  be  trampled  to  death  by  the  cows. 
There  is  no  evidence  that  sncb  loading  would 
cause  Injury  to  the  cows.  The  agent  of  the 
initial  carrier  testified  that  be  did  not  know 
of  the  shipper's  intention  to  include  calves  In 
the  shipment,  and  that  he  did  not  know  they 
were  in  the  cars  with  the  cows  until  they 
were  loaded ;  that  he  protested  when  he  dis- 
covered it.  A  number  of  both  cows  and  calves 
died  en  route 

While  it  is  true  that  defendants  were  liable 
for  only  such  damages  as  resulted  from  their 
negligence,  the  charge  requested  should  not 
have  been  given. " 

The  requested  charge  assumes  as  a  matter 
of  law  that  plaintiff  was  negligent  In  loading 
the  cattle  In  the  manner  stated.  That  is  the 
effect  of  the  charge.  It  authorizes  the  jury  to 
eliminate,  from  the  sum  total  of  damages 
which  resulted  prima  facie  from  defendant's 
negligence,  such  damage  as  might  have  re- 
sulted from  plaintUTs  manner  of  loading  the 
cattle,  regardless  of  whether  he  was  negli- 


gent. The  damage  which  defendant  was  en- 
titled to  have  the  Jury  "not  to  consider,"  or 
eliminate,  if  any,  was  such  as  resulted  from 
plaintifTs  negligence.  The  charge  does  not 
require  a  finding  as  to  whether  the  loading 
constituted  negligence  on  plalnt^'s  part,  and 
is  therefore  incorrect  The  court  did  not  err 
in  refusing  it. 

The  principal  question  presented  under  the 
fourth  and  fifth  grounds  of  error  is  that  of 
the  liability  of  the  Galveston,  Houston  &  San 
Antonio  Railway  Company,  the  Initial  carrier. 
It  is  the  same  question  raised  under  appel- 
lant's ninth  and  tenth  assignments  of  error  lo 
the  Court  of  Civil  Appeals,  and,  in  our  opin- 
ion, was  correctly  disposed  of  by  that  court. 

We  recommend  that  the  judgments  of  the 
district  court  and  Court  of  Civil  Appeals  be 
afilrmed. 

PHILLIPS,  O.  J.  We  approve  the  Judg- 
ment recommended  in  this  case. 


NORTH  BRITISH  &  MERCANTILE  INS.  CO. 

OF  LONDON  &  EDINBUR6  v. 

KLARAS.     (No.  169-3179.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
May  26,  1920.) 

1.  Courts  4=>480(2)— District  oourt  May  per- 
petually enjoin  enforoement  of  eonaty  court 
Judgment. 

Where  creditor  of  insured  gamisheelnK  in- 
surer, which  paid  amount  of  policy  into  district 
court  after  insured  had  sued  on  the  policy  in 
county  court,  and  the  creditor  got  judgment 
which  was  paid,  the  district  court  may  perpetu- 
ally enjoin  enforcement  of  the  county  court 
judgment  against  the  insurer,  notwithstanding 
Rev.  St.  art  4653,  requiring  writs  of  injunc- 
tion to  stay  execution  of  a  judgment:  to  be  re- 
turnable in  the  court  where  the  judgment  was 
rendered. 

2.  Garnishment  «=3 1 57— Garnishee  may  deposit 
money,  require  defendant  to.  Interplead,  and 
restrain  enforooment  of  Jadgmeat  In  another 
court. 

A  garnishee  may  file  an  answer  in  a  gar- 
nishment suit  admitting  the  debt  and  make  the 
defendant  judgment  plaintiff  in  another  court,  a 
party  °  to  the  gamistmient  suit  deposit  ijie 
money  in  the  registry  of  the  court  in  wliich  the 
garnishment  is  pending,  and  enjoin  the  enforce- 
ment of  the  judgment  in  the  other  court 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Suit  by  the  Texas  Exchange  National  Bank 
of  Waco  against  B.  Klaras,  wherein  the 
North  British  &  Mercantile  Insurance  Compa- 
ny of  London  and  Edluburg  was  garuisheed, 
and  prayed  that  an  action  by  B.  Klaras 
against  it  be  enjc^ed.     From  a  Judgment 
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of  the  court  of  Civil  Appeals  (200  S.  W. 
5S4>  affirming  In  part  and  reversing  In  part  a 
judgment  for  plaintiff  and  an  order  that  the 
Injunction  Issne  as  prayed,  the  plaintiff  brings 
error.  Judgment  bo  reformed  as  to  affirm 
the  Judgmoit  of  the  trial  court 

Locke  &  Locke,  ot  Dallas,  for  plaintiff  In 
error. 

W.  L.  Eason,  of  Waco,  for  defendant  In 
error. 

TAYLOR,  J.  This  Is  a  garnishment  case. 
The  North  British  &  Mercantile  Insurance 
Company  of  London  and  Edlnburg  Issued  a 
$400  fire  Insurance  iwllcy  covering  a  house 
In  Waco,  Tex.  The  property  and  policy 
were  subsequently  transferred  to  B.  EHaras. 
Shortly  thereafter  the  house  was  destroyed 
by  fire.  A  few  days  later,  to  wit,  June  25, 
1915,  the  Texas  Exchange  National  Bank 
of  Waco  Instituted  suit  in  one  of  the  district 
courts  In  Waco  against  Klaras.  and  others 
on  notes  and  for  a  foreclosure  of  lien.  The 
amount  Involved  was  In  excess  of  fl.OOO. 
The  bank,  at  the  time  of  filing  the  main  suit, 
filed  In  connection  therewith  a  garnishment 
suit,  causing  the  writ  to  be  served  on  the 
Insurance  company  with  the  view  to  ascer- 
taining whether  the  company  was  indebted 
to  Klaras.  On  August  7,  1915,  the  insurance 
company  answered  in  the  garnishment  suit, 
but  did  not  Implead  Klaras.  On  August  25th 
Klaras  Instituted  suit  In  the  county  court 
at  Waco,  seeking  a  recovery  on  his  policy. 
The  company  then  tiled  an  amended  answer 
in  the  garnishment  case,  admitting  its  In- 
debtedness for  the  full  amount  of  the  policy, 
alleging  the  Institution  by  Klaras  of  the 
suit  tn  the  county  court,  and  on  the  basis 
of  the  foregoing,  and  other  allegations.  Im- 
pleaded Klaras,  asking  that  he  be  compelled 
to  assert  his  rights  in  relation  to  the  policy 
in  the  garnishment  suit,  and  that  he  be  re- 
strained from  further  prosecuting  his  suit 
In  the  county  court  The  company  also  filed 
an  answer  in  the  county  court,  in  which  It 
set  forth  the  facts  concerning  the  garnish- 
ment suit  and  of  having  admitted  therein 
the  Indebtedness  on  the  policy.  The  company 
also  averred  In  Its  answer  that  an  Injunction 
■was  sought  in  connection  with  the  garnish- 
ment, and  prayed  that  the  county  court  suit 
be  abated,  or  stayed  pending  the  proceed- 
ing In  the  gamii^hment  suit. 

On  the  call  of  the  appearance  docket  in 
the  county  court  Judgment  was  entered  in 
favor  of  Klaras  for  the  amount  sued  for. 
On  the  following  day  a  temporary  restrain- 
ing writ  was  issued  by  the  district  court 
in  the  garnishment  suit,  enjoining  Klaras 
from  proceeding  further  with  the  county 
court  salt  Klaras  was  duly  served  with 
the  writ 

The  bank  thereafter  recovered  Judgment 
In  the  main  suit  against  Klaras  and  the  other 
defendants  for  $1,134.75,  exclusive  of  inter- 
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est  and  costs.  After  entry  of  judgment  In 
the  main  case,  the  garnishment  case  was 
tried;  all  parties,  including  Klaras,  being 
bafore  the  court. 

*The  trial  court  found  as  a  conclusion  of 
law  In  the  garnishment  suit  that  the  gar- 
nishee. In  order  to  protect  itself  from  the 
vexation  and  expense  of  double  litigation  and 
the  possibility  of  double  recovery,  was  en- 
titled to  make  Klaras  a  party  to  the  garnish- 
ment suit;  that  the  indebtedness  owing  by 
the  Insurance  company  to  Klaras  was  duly 
garnished  by  the  bank;  and  that  the  bank 
was  entitled  to  the  benefit  of  the  indebted- 
ness. The  insurance  company  paid  Into  the' 
registry  of  the  court  the  sum  of  $400,  and 
it  was  decreed  that  this  sum,  less  an  at- 
torney's fee  of  $25,  be  paid  to  the  bank  on 
its  judgment  against  Klaras,  and  that  such 
payment  should  be  in  full  satisfaction  of  the 
indebtedness  of  the  company  to  Klaras  on  the 
policy.  The  temporary  restraining  order  was 
made  permanent,  and  subsequently  the  clerk 
paid  out,  pursuant  to  the  decree,  the  sum 
deposited  in  the  registry  of  the  court. 

The  insurance  company  appealed  by  writ 
of  error  to  the  Court  of  Civil  Appeals  from 
the  judgment  In  the  garnishment  suit  The 
judgment  was  affirmed  In  part,  but  so  much 
of  the  decree  appealed  from  as  enjoined 
Klaras  from  the  enforcement  of  his  county 
court  Judgment  was  set  aside,  and  that  part 
of  the  case  was  dismissed.    200  S.  W.  584. 

Defendant  In  error  has  filed  a  motion  to 
dismiss  the  petition  for  the  writ  urging  that 
while  the  Injunction  suit  was  tried  in  and 
the  restraining  order  per];>etuated  by  the 
district  court,  the  county  court  would  have 
had  Jurisdiction  to  try  a  separate  suit  filed 
In  that  court  to  restrain  enforcement  of  Its 
Judgment 

The  reasons  for  overruling  the  motion  will 
be  apparent  In  the  opinion. 

The  Court  of  Civil  Appeals  was  of  opinion 
that  the  district  court  was  without  jurisdic- 
tion to  perpetually  enjoin  the  enforcement 
of  the  Judgment  of  the  county  court  In  view 
of  the  following  provision  of  article  4653,  R. 
S.  1911: 

"Writs  of  injunction  granted  to  stay  pro- 
ceedings in  a  suit,  or  execution  on  a  judgme*it 
sbaU  be  returnable  to  and  tried  in  the  cou't 
where  sacb  suit  is  pending,  or  such  judgmeitt 
was  rendered." 

The  court  cite  In  support  of  the  holding, 
among  otber  cases.  Baker  v.  Crosbyton  Ry. 
Co.,  107  Tex.  566,  182  S.  W.  287,  and  say 
In  connection  therewith: 

"We  do  not  think  the  case  at  bar  falls  within 
any  of  the  exceptions .  which  have  been,  or 
should  be,  made  to  the  statute.  It  is  not  claim- 
ed that  the  judgment  of  the  county  court  is  void 
for  want  of  jurisdiction,  or  for  any  other  rea- 
son; nor  is  It  claimed  that  an  execution  issued 
upon  that  jndgment  had  beerf  levied  upon  prop- 
erty exempt  from  forced  sale,  as  was  the  caao 
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in  Leachman  ▼.  Capps  &  Canty,  89  Tex.  690, 
36  S.  W.  250,  and  Van  Ratcliff  v.  CaU,  72  Tex. 
491,  10  S.  W.  678,"    . 

Was  the  district  court  without  anthorfty 
to  perpetuate  the  temporary  restraining  order 
In  view  of  the  provisions  of  article  4653? 

[1]  The  district  court  had  exclusive  Juris- 
diction both  of  the  main  suit  and  of  the 
garnishment  suit.  Being  clothed  with  power 
to  do  whatever  was  reasonably  necessary  for 
the  administration  of  Justice  within  the  scope 
of  its  Jurisdiction  and  prevent  any  abuse 
of  its  process.  It  had  authority  to  issue  the 
temporary  restraining  order.  The  power  to 
issue  is  conceded,  but  the  power  to  perpetu- 
ate is  denied  by  the  Court  of  Civil  Appeals, 
under  the  view  that  the  writ,  being  for  the 
purpose  of  restraining  the  enforcement  of  a 
Judgment  rendered  in  the  county  court, 
should  have  been  returned  to,  and  the  In- 
junction ca.se  tried  in,  that  court. 

Power  to  issue  the  temporary  writ  pre- 
supposes the  power  to  perpetuate  It,  if  neces- 
sary to  the  granting  of  complete  relief.  Un- 
less it  was  the  Intention  of  the  Legislature 
in  the  enactment  of  the  article  referred  to 
to  talce  away  such  power,  the  district  court 
did  not  err  in  making  perpetual  the  tempo- 
rary order. 

We  hnd  no  evidence  of  such  intention  in 
the  language  of  the  statute.  One  of  the  evi- 
dent purposes  of  its  enactment  was  to  afford 
a  means  for  putting  an  end  to  litigation  by 
preventing  a  defeated  party  from  proceeding 
from  one  court  to  another,  after  his  defeat, 
or  in  the  hope  of  avoiding  defeat,  in  an 
attempt  to  relltigate  the  case.  It  is  appli- 
cable, as  has  been  often  held,  in  these  cases, 
the  sole  object  of  which  is  to  enjoin  the  en- 
forcement of  a  Judgment.  The  cases  cited 
by  the  Court  of  Civil  Appeals  in  which  it  was 
applied  are  of  this  character. 

It  is  a  material,  and  perhaps  controlling, 
fact  tn  this  case,  that  it  was  not  the  sole 
purpose  of  the  injunction  suit  to  restrain 
the  enforcement  of  the  county  court  Judg- 
ment, especially  in  the  sense  of  seeking  to 
impair  or  destroy  it.  In  fact,  the  garnishee, 
in  seeking  the  injunctive  relief  ancillary 
to  the  garnishment  suit,  admitted  liability 
on  the  policy  sued  on  in  the  county  court. 
The  primary  purpose,  from  the  standpoint  of 
the  district  court,  in  issuing  the  writ,  was 
not  to  restrain  the  enforcement  of  the  Judg- 
ment, but  to  enforce  its  own  Jurisdiction  to 
the  end  that  it  might  dispense  complete  Jus- 
tice between  the  parties  and  prevent  Its  de- 
crees in  the  garnishment  suit  from  being  ren- 
dered ineffectual.  It  had  the  right  inde- 
pendent of  article  4653  to  issue  the  writ  for 
the  purposes  stated,  and  we  think  It  was  not 
within  the  purview  of  that  article  to  take 
away  or  impair  that  right. 

Suppose  it  should  be  held  that  the  writ 
was  returnable  to  the  county  court,  and  that 
court  siionld  bold  the  garnishee  not  entitled 


!  to  have  the  restraining  order  perpetuated ; 
and  should  proceed,  as  it  did  in  tills  case, 
to  render  Judgment  against  the  garnishee  as 
defendant.  Suppose  the  district  court  tb«i 
orders  by  its  Judgment  In  the  garnishment 
suit,  as  it  did,  that  the  amount  due  on  the 
policy  and  held  in  the  registry  of  the  court, 
be  paid  to  the  plaintiff  in  the  main  suit. 
Irreconcilable  conflict  in  the  trial  court  Judg- 
ment would  be  the  result.  In  such  case 
should  both  Judgments  be  appealed  from  by 
the  garnishee,  or  should  he  be  required  to 
choose  one  at  his  peril? 

The  law  does  not  contemplate  that  such  an 
anomalous  situation  should  be  made  possible 
in  the  administration  of  Justice;  yet  it  Is 
not  Impossible  that  It  should  arise  If  article 
4653  Is  held  applicable  in  the  case  of  an 
ancillary  proceeding  sadi  as  is  before  us 
in  tlila  case. 

In  the  case  of  Baker  t.  Crosbyton  South- 
plates  Ry.  Co.,  107  Tex.  566,  182*8.  W.  287. 
relied  uiwn  by  the  Court  of  Civil  Appeals, 
the  effect  of  applying  article  4653  was  not 
to  oust  the  court  having  exclusive  Jurisdiction 
of  the  subject-matter  of  the  Injunction  suit, 
of  such  Jurisdiction,  but  to  protect  the  court 
having  exclusive  Jurisdiction,  in  the  exercise 
thereof.  The  holding  In  that  case  does  not 
militate  against  the  holding  in  this.  One 
reason  for  the  application  of  the  statute  In 
that  case — a  reason  in  consonance  with  the 
purpose  of  the  Legislature  In  enacting  It — was 
to  prevent  the  possibility  of  a  conflict  of 
Judgments. 

The  Legislature,  having  In  mind  to  prevent 
conflicts  In  the  trial  court  Judgments,  did  not 
intend  that  the  statute  should  apply  when  the 
effect  might  be  to  produce  a  conflict  Nor 
did  it  intend  that  it  be  applied  when  to  do 
80  might  render  ineffectual  existing  remedies. 
The  case  we  think  Is  not  of  the  class  requir- 
ing Its  application. 

[2]  Plaintiff  In  error's  resorting  to  the 
remedy  of  interpleader  in  this  case  was  not 
an  innovation  upon  the  procedure  of  this 
state.  It  has  long  been  recognized  as  correct 
practice  for  the  garnishee  to  flle  an  answer 
in  the  garnishment  suit,  admitting  the  debt, 
and  make  the  Judgment  plaintiff  In  another 
court  a  party  to  the  garnishment  suit,  deposit 
the  money  tn  the  registry  of  the  court  in 
whldi  the  garnishment  is  pending,  and  enjoin 
the  enforcement  of  the  Judgment  In  the  other 
court.  Dobbin  v.  Wytwants,  3  Tex.  457; 
Westmoreland  v.  Miller,  8  'fex.  168;  Iglehart 
T.  Moore,  21  Tex.  601;  Iglehart  v.  Mills, 
21  Tex.  545 ;  Moton  v.  Hull,  77  Tex.  80,  13 
S.  W.  849,  8  L.  B.  A.  722;  and  numerous 
other  cases.  This  practice  grew  up  after 
the  passage  of  the  act  of  which  article  4653 
was  a  part  (Gammel's  Laws,  voL  2,  p.  1711, 
i  152),  and  we  think  it  should  not  now  be 
rendered  impracticable  by  the  application  of  ' 
the  article  insisted  on  by  defendant  in  error. 
The  decisions  of  the  Supreme  Court  following 


Digitized  by 


Uoogle 


Tex.) 


MoFBEBSON.  v.  CAMDEN  KIBB  INS.  CO 
(ttt  aw.) 


211 


soon  after  the  passage  of  tbe  act  indicate 
clearly  that  the  Supreme  Court  did  not  rec- 
c^^nize  that  such  application  was  intended. 
AUen  T.  Menard,  5  Tex.  876;  Brady  ▼.  Han- 
cock, 17  Tex.  361. 

We  are  of  opinion  that  the  district  court 
had  the  power  to  perpetually  enjoin  the  en 


4.  StatHtet   «=> 1 05 (I)— Title   viewed    as   part 
of  law  and  body  of  aot  referred  to  In  constru- 
ing title  as  to  expressing  subject. 
In.  BBcertainuiK  whether  a  statute  is  viola- 
tive  of  Const,  art.  3,  |  35,  providinf  that  no 
bill  shall  contain  more  than  one  subject,  wbieh 
shall  be  expressed  in  its  title,  tbe  title  of  a  stat- 


f«i.«an.<».f  ^*  tK„  .^..»i«  „«.^  t..j *  t-     'Jt*  *'U  be  viewed  as  a  part  of  the  law,  and 

rorcenient  of  the  county  court  judgment  in-    ,.^  .^.„    .  ^.^  .„.  _.„  ,*;  _. ,  ._  ._' 

.i„~.„j»_».  -.* *i  1     ^o=o      Ti  ^.  ,,         ii.  4.  I  *•'*  "xxly  of  tD6  act  will  be  referred  to  in  con- 
dependent  of  arUcle  4653.     It  foUows  that    gt,„i„^  0,^  ^^^ 

the  Court  of  Ciyil  Appeals  erred  in  setting 

aside  so  much  of  the  decree  of  the  trial  court 

as  enjoined  defendant  in  error  from  the  en- 

forconent  of  his  judgment. 

We  recommend  that  the  judgment  of  the 

Court  of  CiTil  Appeals  be  so  reformed  as 

to  affirm  the  judgment  of  the  trial  court. 


PHILLIPS,  O.  J.    We  approve  the  judg- 
ment recommended  in  this  case. 


Mcpherson  v.  camden  fire  ins.  co. 

(No.   118-2983.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
May  19, 1920.) 

I.  Statutes  <S=3l05(l)  — Intention  of  Leglsla- 


5.  Insuranoe  4=3308 — Statute  as  to  breach  of 
inmaterlai  provisions  not  aMiHcafele  where 
risk  Is  affected. 

Laws  1913,  c.  105,  {  1  (Vernon's  Sayles* 
Ann.  Civ.  St.  1914,  art.  4&74a),  providing  that 
no  breach  of  "any  of  the  warranties,  conditions 
or  provisions"  of  any  fire  policy,  or  application 
therefor,  shall  constitute  a  defense  to  a  suit 
for  loss  thereon  unless  the  breach  contributed 
to  bring  about  destruction  of  the  property,  held 
to  have  reference  only  to  immaterial  pro^sions, 
tbe  breach  of  which  could  in  no  way  affect  the 
merits  of  claims  for  losses  under  them,  in  view 
of  section  3  and  the  title  of  tbe  act 

6.  Insurance  <S=>308— Statute  as  to  breach  of 
Immaterial  provisions  held  Inapplicable  to 
certain  clauses. 

Laws  1913,  c.  105,  {  1  (Vernon's  Sayles* 
Ann.  Civ.   St.   1914,   art.  4874a),  making   the 


ture  to  be  ascertained,  and  statute  upheld  If  |  breach  of  an  immaterial  provision  of  a  fire  pol- 
possibie.  icy  not  contributing  to  tbe  destruction  of  the 

In  ascertaining  whether  a  statute  is  viola- '  property  no  defense  to  suit  thereon,  held  not 
tive  of  Const,  art.  3,  |  35,  providing  that  no  :  applicable  to  the  proof  of  loss  clause  of  stand- 


bill  riiall  contain  more  than  one  subject,  which 
shall  be  expressed  in  its  title,  it  ia  incumbent 
on  the  court  to  ascertain  the  intention  of  the 
Legislature,  and,  if  possible  by  fair  construc- 
tion, to  uphold  it. 

2.  Statntes   «=>I05(I)  —  Constitutional   provi- 
sion as  to  title  of  acts  liberally  construed. 


ard  policy,  the  three-fourths  value  clause,  the 
coinsurance  clause,  the  incumbrance  clause,  or 
any  other  clauses,  the  breach  of  which  could 
not  bring  about  a  loss  by  fire. 

7.  Insurance   4=9335(4)— Breach    of   Iron-safe 
clause  held  good  defense. 

Breach  of  the  "iron-safe  clause,"  requiring 
Const,  art  3,  I  35,  providing  that  no  bfU  inventory  books,  etc.,  to  be  kept  in  fireproof 
shall  contain  more  than  one  subject,  which  shall ;  safe,  required  to  be  inserted  in  all  policies  cov- 
be  expressed  in  its  title,  should  be  liberally  I  ering  stocks  of  merchandise  by  the  Fire  Corn- 
construed,  rather  than  embarrass  tbe  Legisla-  {  mission  Act  (Vernon's  Sayles'  Ann.  C;iv.  St. 
ture  by  a  construction  the  strictness  of  wliich  -1914,  arts.  4S76a-490i),  held  a  good  defense  in 
is  unnecessary  for  the  accomplishment  of  the  >  action  on  policy  insuring  stock  of  millinery,  not- 
beneficial  ends  for  which  it  was  adopted.  i  withstanding  Laws  1913,  c.  106,  {  1  (Vernon's 

-    _.  .   . ,,-        _,.,      ^    -  .  «  , ,      i  Sayles'  Ann.  Civ.  St.  1914,  art  4874a),  making 

3.  Stames«=.ll6- Title  of  Statute,  inaklng   breach  of  immaterial  provision  in  policy  not 

broach  of  imniaterial  provision  of  policy  no   eontributing  to  loss  no  defense  in  action  on 

defense,  held  safHclent.  p^j.^y.    ^^^^  g^^^^^^  ^^^^  ^^  appUcation  to 

Lows  1913,  e.  105  (Vernon's  Sayles'  Ann.   the  iron-safe  clause. 

Civ.  St  1914.  arts.  4874a,  4874b),  eptitled  "An  ,„„    o*  .  *  ^    u      ^     s 

act  to  prevent  Hre  insurance  companies  from   "•  Insuranco  ^=308— Statute  as  to  breaon  Of 


avoiding  liability  for  loss  and  damage  to  per' 
aonal  property  under  technical  and  immaterial 
provisions  of  the  policy  or  contract  of  insur- 
ance where  the  act  breaching  such  provision 
has  not  contributed  to  bring  about  tbe  loss,  and 


Imniaterial    provisions    applloable    only    to 

breaches  which  did  not  In  fact  contribute  to 

loss. 

Laws  1913,  c.  105,  f  1   (Vernon's  Sayles' 

Ann.  Civ.  St  1914,  art  4874a),  providing  that 


declaring  an  emergency,"  providing  in  section  1  breach  of  immaterial  provision  of  policy  not 
(art.  48748)  "that  no  breach  or  violation  by  the  contributing  to  destruction  of  property  shall 
insured  of  any  of  the  warranties,  conditions  or   constitute  no  defense  in  action  on  policy,  held 


provisions"  of  any  policy  shall  render  the  pol- 
icy void,  or  constitute  a  defense  unless  the 
breach  contributed  to  bring  about  the  loss,  held 
not  violative  of  Const,  art  8,  {  35,  providing 
tliat  no  bill  shall  contain  more  than  one  sub- 
ject to  be  expressed  in  its  title;  tbe  statute 
tiaving  reference  only  to  immaterial  provisions. 


applicable  only  to  those  warranties  and  provi- 
sions tbe  breach  of  which  might  have  contrib- 
uted to  bring  about  the  loss,  but  which  in  fact 
did  not,  and  not  to  such  provisions  the  viola- 
tion of  which  could  not  have  contributed  to 
bring  about  the  loss  in  view  of  Insurance  Act 
of  19(XS,  and  Fire  Insurance  Commission  Act, 


^saFoi  other  caaas  see  same  topic  and  KEY-NUICBBR  In  all  Ksr-Numbered  Dlasstt  and  TndexM 
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SS  18,  19  (Vernon'A  Sayles'  Ann.  CiT.  St.  1914, 

arts.  4892,  4893). 

Error  to  Court  of  CItII  Appeals  of  Seventh 
Supreme  Judicial  District. 

Suit  by  Electra  McPberson  against  the 
Camden  Fire  Insurance  Company.  Judg- 
ment for  defendant  was  affirmed  by  the 
Co'Urt  of  Civil  Ai^>eals  (185  S.  W.  1055).  and 
plaintiff  brings  error.    Affirmed. 

Seay  &  Seay,  of  Dallas,  for  plaintiff  in 
error. 

Thompson,  Knight,  Baker  tc  Harris,  and 
Will  O.  Thompson,  all  of  Dallas,  for  de- 
fendant in  error. 

TATLOB,  J.  Electra  McPherson  sued  the 
Camden  Fire  Insurance  Company  on  its  poli- 
cy of  Insurance  covering  her  stock  of  milli- 
nery at  Jacksonville,  Tex.  By  agreement 
the  case  was  withdrawn  from  the  jury  and 
submitted  to  the  court.  The  court  found 
that  the  company  on  March  20,  1914,  deliv- 
ered to  plaintiff  its  policy  for  $3,000,  and 
ttiat  the  first  annual  premium,  in  the  sum  of 
$76.50,  was  paid;  that  on  the  night  of  the 
17th  of  April  following,  plaintiff's  entire 
stock  of  millinery,  valued  at  $1,563.40,  was 
destroyed  by  Are.  The  record  warranty 
clause  of  the  policy,  sometimes  called  the 
"iron  safe  clause,"  the  breach  of  which  was 
interposed  by  the  company  as  a  defense,  is 
set  out  in  full  in  the  court's  findings.  By 
its  terms,  plaintiff  agreed  to  take  a  complete 
inventory  of  the  stock,  keep  a  set  of  books 
showing  clearly  all  purdiases,  sales,  and 
shipments,  keep  and  preserve  the  books  and 
Inventories,  and  at  night,  and  at  all  other 
times  when  the  store  was  not  open  for  busi- 
ness, keep  them  locked  in  a 'fireproof  safe, 
or  in  some  secure  place;  and  tn  the  event 
of  loss  or  damage  insured  against,  to  deliver 
both  the  Inventories  and  books  to  the  com- 
pany for  examination.  The  clause  stipulat- 
ed, among  other  things,  that  its  require- 
ments were  an  inducing  cause  to  the  accept- 
ance of  the  risk. 

The  court  found  that  the  clause  was  a 
reasonable  and  material  provision  of  the 
policy,  and  stated  as  a  conclusion  of  law 
that  it  was  not  an  immaterial  and  teclmlcal 
provision;  that  plaintiff,  having  failed  to 
comply  with  its  terms,  was  not  entitled  to 
recover  against  the  defendant  in  any 
amount,  except  the  sum  of  $76.50,  tendered 
into  court  by  the  company  as  the  premium 
paid.  Judgment  was  rendered  in  favor  of 
the  company,  in  keeping  with  the  court's 
findings  and  conclusion,  and  on  appeal  was 
affirmed.  (Civ.  App.)  185  S.  W.  1055.  The 
writ  was  granted  upon  application  referred 
to  the  Committee  of  Judges. 

The  case  turns  upon  the  construction  of 
an  act  of  the  Thirty-Third  Legislature 
(Gen.  Laws  1913,  p.  194),  section  1  of  which 
baa    been    brought    forward    in    Vernon's 


Sayles*  CMl  Statutes  as  artlde  4874a.  The 
act,  indndlng  the  title '  and  emergency 
clause,  and  omitting  sectlan  2  of  the  enact- 
ing clause,  is  as  follows: 

"An  act  to  prevent  fire  insurance  companiei 
from  avoiding  liability  for  loss  and  damage 
to   personal    property  under  technical   and 
immaterial  provisions  of  the  policy  or  con- 
tract of  inmrance  where  the  act  breaching 
such  provision  has  not  contributed  to  bring 
about  the  loss,  and  dedaring  an  emergency. 
"Section  1.  That  no  breach  or  violation  by  the 
insured  of  any  of  the  warranties,  conditions  or 
proviaions   of  any  fire  insurance  policy,  eon- 
tract  of  insurance,  or  application  therefor,  upon 
personal  property,  shall  render  void  the  polic; 
or  contract,  or  constitnte  a  defense  to  a  suit 
for  loss  thereon,  unless  such  breach  or  viola- 
tion contributed  to  bring  about  the  destruction 
of  the  property.    •    •    • 

"Sec.  3.  Whereas,  under  the  existing  laws,  in- 
surance polides  and  contracts  may  be  defeated 
upon  purely  technical  provisions  and  defenses 
that  in  no  way  affect  the  merits  of  the  claim 
against  the  insurance  company,  and  such  de- 
fenses have  been  upheld  to  the  extent  of  mak- 
ing it  almost  impossible  for  an  insurance  pol- 
icy upon  personal  property  to  be  collected  by 
suit,  creates  an  emergency  and  imperative  pub- 
lic necessity  that  the  constitutional  rule  re- 
quiring bills  to  be  read  on  three  seTeral  days 
in  each  bouse  be  suspended,  and  tiiat  this  act 
take  effect  and  be  in  force  from  and  after  its 
passage,  and  it  is  so  enacted." 

If  the  act  ia  not  in  contravention  of  the 
Constitution  of  the  state,  and  embraces 
within  its  provisious  the  record  warranty 
clause  of  the  policy  sued  upon,  plaintiff  is 
entitled  to  recover;  otherwise  the  Judgments 
of  the  trial  court  and  Court  of  Civil  Ap- 
peals should  be  affirmed. 

It  Is  urged  that  the  act  ia  violative  of 
section  35,  article  3,  of  the  Constitution, 
providing  that  no  bill  shall  contain  more 
than  one  subject,  which  shall  be  expressed 
in  its  title. 

[1 , 2]  This  position,  in  the  view  we  take 
of  the  purpose  and  scope  of  the  act.  Is  not 
tenable.  It  is  incumbent  upon  the  court  to 
ascertain  the  intention  of  the  Legislature, 
and,  if  possible  by  fair  construction,  uphold 
it  The  constitutional  provision  referred  to 
should  be  construed  liberally,  rather  tliau 
onlrarrass  legislation  by  a  construction  the 
strictness  of  which  is  unnecessary  to  the 
accomplishment  of  the  tieneflcial  ends  for 
which  it  was  adopted.  Morris  v.  Gussett,  62 
Tex.  741 ;  City  of  Austin  v.  McCall.  96  Tex. 
575,  68  S.  W.  791. 

[3]  The  subject  as  expressed  in  the  title, 
without  relation  to  the  purpose  of  the  act. 
is  the  technical  and  immaterial  provisions 
of  fire  insurance  policies  or  contracts,  or, 
more  briefly  expressed,  without  material 
change  of  meaning,  the  Immaterial  provi- 
sions of  fire  insurance  policies.  The  aid  to 
be  reached  through  the  subject,  or  the  snb- 
Ject  stated  in  relation  to  the  purpose  of  the 


Digitized  by 


Uoogle 


Tex.) 


Mcpherson  v.  camdex  fire  ins.  co. 
(221  aw.) 


213 


act.  Is  to  prevent  fire  Insurance  companies 
from  avoiding  liability  under  such  provi- 
sions. Tlie  purpose  expressed  in  the  title, 
and  no  other,  in  our  opinion,  is  effectuated 
by  the  provisions  of  the  act. 

[4]  Viewing  the  title  as  a  part  of  the  law 
(M.,  K.  ft  T.  Ry.  Co.  t.  Mahaffey,  105  Tex. 
894,  150  S.  W.  881),  and  referring  to  the 
body  of  the  act  in  construing  the  title,  which 
is  permissible  (Austin  v.  McCall,  supra),  we 
have  concluded  that  they  are  not  necessarily 
la  conflict,  and  that  neither  is  broader  tlian 
the  other.  So  viewed,  the  act  is  not  subject 
to  the  constitutional  objection  urged. 

Several  of  the  Courts  of  Civil  Appeals 
have  applied  the  act  In  cases  in  which  its 
constitutionality  was  questioned,  usually  up- 
on the  ground  stated  above.  While  holding 
different  views  as  to  the  proper  interpreta- 
tion of  the  act,  none  have  expressed  any 
doubt  as  to  Its  constitutionality.  Common- 
wealth Insurance  Co.  v.  t^negold  (Civ.  App.) 
183  S.  W.  833;  Camden  Fire  Insurance  Co. 
V.  McPherson  (Civ.  App.)  185  S.  W.  1055; 
Westchester  Fire  Insurance  Co.  v.  McMinn 
(Civ.  App.)  188  S.  W.  25;  M.  &  M.  Ins.  Ex- 
change V.  So.  Trading  Co.  (Civ.  App.)  205 
S.  W.  352;  Allemania  Fire  Insurance  Co.  v. 
Angler  (Civ.  App.)  214  S.  W.  450;  ^tna 
Insurance  Ca  v.  Lewis  (Civ.  App.)  204  S. 
W.  1170;  2Btna  Ins.  Co.  v.  Waco  Co.  (Civ. 
App.)  189  S.  W.  315;  Westchester  Fire  In- 
surance Co.  V.  Boan  (Civ.  App.)  215  S.  W. 
985. 

[S]  The  purpose  of  the  act  Is  not  to  pre- 
vent fire  insurance  companies  from  incorpo- 
rating in  their  policy  contracts  provisions 
of  any  character  or  class,  but  to  prevent 
sucji  companies  from  avoiding  liability  un- 
der immaterial  provisions.  Only  such  pro- 
visions, it  is  clear  from  the  language  of  the 
title,  are  embraced  witliln  its  terms.  It  is 
thus  apparent  that  the  scope  of  the  act  Is 
not  unrestricted,  and  tliat  not  all  policy  pro- 
visions are  intended  to  be  brought  within 
Its  purview.  It  is  apparent  also  from  sec- 
tion 3,  containing  the  emergency  clause,  that 
the  Legislature  intended  to  bring  within 
the  terms  of  the  act  only  that  class  of  Are 
policy  provisions  the  breach  of  which  could 
in  no  way  affect  the  merits  of  claims  for 
losses  under  them.  It  should  not  be  assum- 
ed, we  think,  in  view  of  the  limitation  of 
the  scope  of  the  act  expressed  in  the  title, 
and  the  implication  of  its  restricted  appli- 
cation as  pointed  out  in  seetion  3,  that  the 
I^egislature  intended  the  act  to  embrace  all 
stipulations  of  the  policy,  or  that  It  intend- 
ed that  a  test,  in  no  way  related  to  the  le- 
gitimate purposes  of  a  limited  class  of  stip- 
ulations, should  be  applied  after  the  fire,  as 
a  measure  of  the  materiality  of  all  the  stip- 
ulations. To  so  construe  the  act  is  to  have 
it  say  In  effect  tliat  no  breach  of  a  stipula- 
tion of  a  certain  class  shall  render  the  poli- 
cy void,  unless  such  breach  contributed  to 
do  that  wliich  it  could  not  do. 


The  difficulty  In  construing  the  statute  In- 
voked in  this  case.  In  view  of  the  limitations 
pointed  out,  is  In  determining  what  provi- 
sions of  fire  policies  are  within  its  terms. 
The  class  to  which  it  is  applicable  is  not  de- 
fined except  upon  the  basis  of  materiality, 
which  is  to  be  determined  In  each  Indlvld- 
nal  case  after  the  loss  has  occurred,  by  the 
test  of  whether  the  breach  of  the  provision 
interposed  as  a  defense  contributed  to  bring 
about  the  destruction  of  the  insured  prop- 
erty. The  logical  inquiry  is  therefore 
whether  there  is  a  class  of  provisions  to 
which  the  test  referred  to  Is  peculiarly  ap- 
plicable in  determining  their  materiality, 
and  whether  there  Is  a  class  to  which  such 
a  test  is  wholly  inaiq;>Ucable. 

The  policy  sued  on  contains  a  clause 
which  is  termed  a  "gunpowder  and  kerosene 
permit."  Under  its  terms,  the  amount  of 
powder  or  kerosene  allowed  to  be  kept  on 
the  premises  Is  limited,  and  the  number  of 
feet  from  an  artificial  light  at  which  It  is 
permitted  to  be  handled  is  specified.  The 
permit  provides  that  failure  to  comply  with 
Its  conditions  shall  render  the  jMlicy  void. 
The  limitations  were  inserted  to  decrease 
the  likelihood  of  fire,  and  failure  to  observe 
them  would  have  Increased  the  probability 
of  its  occurrence,  and  might  have  contrib- 
uted directly  to  bring  It  about. 

In  the  Finegold  Case,  supra,  the  court 
found  as  a  fact  tliat  the  keeping  of  gasoline 
on  the  insured  premises  was  a  breach  of  the 
insurance  contract  by  the  Insured,  but  fur- 
ther found  that  such  breach  did  not  con- 
tribute to  bring  about  the  destruction  of 
the  property  insured.  The  Court  of  Civil 
Appeals  applied  the  act  under  consideration, 
being  of  the  view  that  the  stipulation  as  to 
keeping  gasoline  was  immaterial,  in  that  its 
breach  did  not  contribute  to  bring  about  the 
loss,  and  that  the  act  had  for  its  object  the 
denial  of  such  defense  to  the  company  as  a 
means  of  escaping  liability. 

MJany  policy  provisions  of  the  class  refer- 
red to  are  used  in  the  standard  policy,  forms 
prescribed  by  the  state  fire  insurance  com- 
mission; such  as,  provisions  restricting  the 
use  of  gasoline  stoves,  acetylene  gas,  Umit- 
ing  the  amount  of  calcium  carbide,  benzine, 
etc.,  that  are  permitted  to  be  stored  on  and 
in  the  vicinity  of  the  insured  property,  and 
other  provisions  the  evident  purpose  of 
which  is  fire  prevention.  To  this  class  of 
warranties,  conditions,  and  provisions  the 
test  prescribed  by  the  act  is  peculiarly  ap- 
plicable In  determining  whether  they  are 
immaterial  within  its  meaning,  therefore 
within  its  purview. 

[6]  The  policy  sued  on  contains  the  stand- 
ard form  of  proof  of  loss  clause  It  has  no 
such  relation  to  the  causes  of  the  loss  of 
goods  by  fire  as  that  its  breach  could  bring 
about  such  loss.  Kre  prevention  is  not  Its 
purpose.  It  is  evident  from  its  stipulations 
that  its  materiality  cannot  be  measured  by 
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whether,  If  breached,  it  could  iiave  contrib- 
uted to  destroy  the  property.  The  Ck>art  of 
Civil  Appeals  in  this  case  held  the  act  not 
applicable  to  proof  of  loss  clauses  because 
they  cannot  be  reached  until  after  the  fire. 
We  concur  in  the  conclusion  reached,  but 
think  the  primal  reason  upon  which  it  rests 
is  that  a  breach  of  the  clause  could  not  con- 
tribute to  bring  about  the  loss.  Its  materi- 
ality is  not  dependent  upon  the  time  of 
breach. 

Again  applying  the  test  as  a  basis  of  das- 
slQcation  for  determining  the  policy  provi- 
sions within  the  purview  of  the  act,  it  ex- 
cludes the  three-fourths  value  clause,  the 
coinsurance  clause,  the  incumbrance  clause, 
or  any  other  clauses  of  fire  policies,  the 
breach  of  wliich  could  not  bring  about  a  loss 
by  Are. 

It  is  apparent  from  the  respective  func- 
tions of  the  policy  stipulations  pointed  out 
that  there  is  a  class  of  fire  policy  provisions 
to  which  the  test  referred  to  Is  wholly  in- 
applicable, as  well  as  a  class  to  which  it  is 
peculiarly  applicable. 

The  "iron-safe  clause"  of  the  iwllcy  sued 
on  is  the  provision  with  which  we  are  im- 
mediately concerned.  It  has  no  direct  rela- 
tion to  fire  prevention.  Its  purpose  in  poli- 
cies covering  stocks  of  merchandise  is  to 
furnish  the  insurer  the  most  reliable  sourc- 
es of  aiscertainiBg  the  amount  and  value  of 
the  goods  destroyed,  and  the  extent  of  its 
liability;  to  provide  business  methods 
whereby  the  rights  of  the  parties  may  be 
determined  and  adjusted ;  and  also  to  afford 
the  insurer  protection  against  misrepresen- 
tation and  fraud.  Joyce  on  Insurance  (2d 
Kd.)  vol.  3,  i  2063a;  Teutonia  Insurance  Co. 
V.  Tobias  (Civ.  App.)  145  S.  W.  251. 
-  In  this  case,  plaintiff  in  error  issued  and 
delivered  its  policy,  covering  defendant  in 
error's  stock  of  millinery,  for  a  premium, 
the  amount  of  which  was  based,  among  other 
things,  upon  her  agreement  to  make  an  in- 
ventory, keep  books,  preserve  them  in  a  fire- 
proof safe,  or  some  other  place  secure  from 
fire,  and  produce  them  for  inspection  in  the 
event  of  loss.  The  stock  was  valued  at  $3,- 
000  when  insured.  When  destroyed  by  fire, 
it  had  been  considerably  reduced.  The 
books  were  neither  kept  nor  preserved.  The 
breach  of  the  stipulation  had  the  effect  of 
depriving  plaintiff  in  error  of  the  sources 
for  ascertaining  the  amount  and  value  of 
the  goods  destroyed,  and  bears  directly  upon 
the  merits  of  the  case. 

17]  The  state  fire  insurance  commission, 
whose  duty  it  is  under  the  Fire  Commission 
Act,  later  referred  to,  to  prescribe  all  stand- 
ard forms,  clauses,  etc.,  used  in  connection 
with  insurance  policies,  requires  that  the 
"iron-safe  clause"  be  inserted  in  all  policies 
covering  stocks  of  merchandise.  Its  use  in 
such  policies  tends  to  stabilize  the  fire  in- 
surance business,  and  to  prom'ote  honesty 
and  fair  dealing.     Our  courts  recognize  it 


as  a  reasonable  and  material  provision  of 
such  policies,  and  hold  tliat  it  must  be  sub- 
stantially complied  with  by  the  assured. 
Assurance  Co.  v.  Eemendo,  94  Tex.  371,  60 
S.  W.  661;  Insurance  Co.  v.  Willock  (dv. 
App.)  29  S.  W.  219 ;  Insurance  Co.  v.  Center 
(Civ.  App.)  33  S.  W.  555 ;  Couch  v.  Insurance 
Co.,  32  Tex.  Civ.  App.  44, 73  S.  W.  1077.  The 
act  was  framed  in  view  of  settled  judicial 
construction,  and  the  Iiegislature,  we  tliink, 
did  not  intend  by  its  enactment  to  provide 
for  determining  the  materiality  of  the 
"iron-safe  clause"  after  the  fire,  the  test  of 
whether  its  breach  brought  the  fire  about,  a 
criterion  wholly  unrelated  to  its  function,  or 
the  function  of  any  provision,  other  tlian 
those  concerned  with  fire  prevention. 

The  Court  of  Civil  Appeals,  in  construing 
the  act  in  its  relation  to  the  "iron-safe 
clause"  in  the  case  of  Westchester  Fire  In- 
surance Co.  V.  UcMinn,  supra,  held  that  its 
purpose  could  not  properly  be  said  to  limit 
the  right  of  the  contract  respecting  stipula- 
tions not  bearing  upon  the  peril  of  fire  it- 
self, and  that  it  goes  no  further  tiian  to 
place  a  limitation  upon  the  effect  of  such 
stipulations,  saying  that  the  evident  aim  of 
the  law  was  to  so  far  modify  the  rule  re- 
specting stipulations  of  fire  hazards  as  not 
to  make  a  forfeiture  of  the  policy  depend,  as 
before  the  passage  of  the  act,  upon  merely 
the  question  of  compliance  or  noncompli- 
ance with  the  particular  stipulation;  but. 
Instead,  to  make  the  effect  of  such  breach' 
dependent  on  its  materiality  to  the  question 
of  actually  contributing  to  bring  about  the 
loss. 

In  the  case  of  Commonwealth  Insurance 
Co.  V.  Finegold,  supra,  the  court  passed  di- 
rectly upon  the  question  of  whether  the 
"iron-safe  clause"  is  embraced  within  the 
terms  of  the  act  under  consideration.  Judge 
McMeans,  speaking  for  the  court,  said': 

"But  quite  a  different  question  is  presented 
*  *  *  as  to  the  iron-safe  clause.  The  stat- 
ute, we  think,  has  reference  to  only  those  war- 
ranties and  proviBiona  in  policies,  the  breach  of 
which  might  have  contributed  to  bring  about 
the  loBS,  but  wliicfa  in  fact  did  not,  and  was 
passed,  we  think,  with  the  sole  purpose  of  pre- 
venting insurance  companies  from  escaping  lia- 
bility for  the  violation  of  a  provision  of  the 
policy  where  the  breach  could  have,  but  in  fact 
did  not,  contribute  to  bring  about  the  destruc- 
tion of  the  insured  property.  In  regard  to  oth- 
er warranties  or  conditions  in  the  policy,  the 
violation  of  which  coidd  not  have  contributed 
to  bring  about  the  loss,  such,  for  instance,  as 
the  iron-safe  clause,  the  statute  does  not  ap- 
ply." 

[8]  The  foregoing  excerpt  is.  In  our  opin- 
ion, a  correct  and  succinct  statement  of  the 
scope  and  effect  of  the  act.  The  holding 
there  expressed  has  been  followed  substan- 
tially by  the  Amarillo  court  in  this  case,  and 
by  the  Texarkana  court  in  Westchester  Fire 
Insurance  Co.  v.  McMlnn,  supra.    The  cas«s 
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App.)  189  S.  W.  315,  iEtna  Insurance  Co.  v, 
I-ewls  (Civ.  App.)  204  S.  W.  1170,  Allemanla 
Fire  Insurance  Co.  v.  Angler,  supra,  West- 
chester Fire  Insurance  Co.  v.  Roan,  all  by 
tlie  Austin  court,  Camden  Fire  Insurance 
Co.  v.  Bond  (Civ.  Aw>.)  202  S.  W.  220,  Dal- 
las court,  and  Insurance  Co,  v.  Nelms  (Civ. 
App.)  184  S.  W.  1084,  M.  &  M.  Ins.  Exchange 
V.  So.  Trading  Co.,  supra.  Ft.  Worth  court, 
are  dted  In  support  of  defendant  In  error's 
contention  that  the  act  applies  to  all  prom- 
issory warranties,  conditions,  and  agree- 
ments, regardless  of  whether  their  breach 
could  contribute  to  the  destruction  of  in- 
sured property. 

In  the  case  last  cited,  the  court,  being  of 
the  view,  notwithstanding  the  limitation 
placed  upon  the  scope  of  the  act  by  the  lan- 
guage of  the  title,  and  the  implied  restric- 
tion in  section  3  pointed  out,  that  it  applied 
to  all  promissory  fire  poltpy  warranties,  con- 
ditions,' and  provisions,  of  whatever  class, 
relied  to  some  extent  in  ascertaining  the 
legislative  intent  upon  an  exhaustive  re- 
search of  the  judicial  decisions  relating  to 
insurance  contracts,  antedating  the  passage 
of  the  Insurance  Act  of  1903  (General  Laws 
1903,  p.  94). 

The  body  of  the  1903  act,  as  of  the  act  un- 
der consideration,  construed  apart  from  its 
connection  with  the  title,  was  susceptible 
of  an  all-inclusive  interpretation  as  to  the 
warranties,  etc.,  within  its  purview,  but,  in 
view  of  the  language  of  the  title,  was  con- 
stmed,  in  accordance  with  the  legislative  In- 
tent, as  not  embracing  promissory  warran- 
ties, or  agreements  to  perform  acts  in  the 
future,  such  as  are  contained  in  the  "iron- 
safe  clause."  We  think  the  evils  remedied 
by  its  passage  afford  no  index  to  the  legis- 
lative intent  in  the  passage  of  this  act. 

Tlie  act  of  1903  is  not  unimportant,  how- 
ever, as  an  aid  in  the  construction  of  the 
statute  Invoked  in  this  case,  marking  as  it 
does  the  beginning  of  the  legislative  policy 
of  restricting  the  effect  of  certain  poUcy 
stipulations.  After  its  enactment  and  con- 
stmction,  the  breach  of  material  promissory 
provisions  of  fire  policies,  regardless  of 
whetlier  contributing  to  bring  about  fire 
losses,  continued  to  constitute  a  valid  de- 
fense to  recovery  under  such  policies. 
Speaking  generally,  the  act  did  not  affect 
the  validity  or  materiality  of  the  two  gen- 
eral classes  of  promissory  warranties  of  fire 
policies,  above  pointed  out,  to  wit :  (a)  ontose 
the  breach  of  which  could  bring  about  a  loss 
of  fire;  and  (b)  those  the  breach  of  wUch 
could  not 

Ten  years  later,  1913,  the  Thirty-Third 
Legislature  at  its  regular  session  passed 
two  acts  relating '  to  fire  policy  contracts,  to 
wit,  the  act  Invoked  in  this  case,  passed 
March  29,  1913,  and  the  Fire  Insurance  Com- 
mission Act,  passed  two  days  later.    General 


Civ.  St  1914,  arts.  4876-4904).  The  effect 
of  the  former,  as  stated  above,  was  to  ren- 
der Invalid  all  defenses  to  suits  on  fire  poli- 
cies covering  pergonal  property,  based  <Hi 
any 'Of  their  provisions  the  breach  of  which 
could  bring  about  the  loss,  unless  such 
breach  actually  contributed  to  bring  it  about 
Policy  provisions,  the  breach  of  which  could 
not  In  any  event  bring  about  the  loss,  were 
unaffected  by  the  act 

That  the  Legislature  intended  not  to  In- 
clude such  stipulations  within  the  act  is  ap- 
parent from  those  provisions  of  the  Fire  In- 
surance Commission  Act  which  expressly 
prohibit  the  use  of  two  fire  policy  stipulations 
of  the  class  not  affected  by  the  former  act 
Section  18  of  the  Fire  Commission  Act  (sec- 
tion 4892)  declares  void  any  fire  policy  provi- 
sion stipulating  that  the  existing  incumbranc-' 
es  on  the  property  Insured,  or  any  subsequent 
incumbrance,  shall  render  the  policy  void. 
Section  19  (section  4893)  prohibits  the  issu- 
ance of  a  policy  containing  any  provision 
requiring  the  Insured  to  maintain  a  larger 
amount  of  insurance  than  that  expressed  in 
the  policy,  or  making  the  insured  liable  as 
colnsurer  (except  in  policies  covering  grain, 
cotton,  and  other  products).  Both  sections 
18  and  19  prohibit  the  use  of  policy  provi- 
sions, the  breach  of  which  could  not  in  any 
event  bring  about  the  destruction  of  the 
property.  If  provisions  of  this  class  were 
within  the  purview  of  the  former  act,  and 
in  effect  nullified  by  its  terms,  then  the 
enactment  of  sections  18  and  19  as  a  part  of 
the  latter  .was  useless,  or,  to  say  the  least 
a  work  of  supererogation  not  to  be  attributr 
ed  to  the  Legislature.  The  two  acts,  being 
passed  at  the  same  legislative  session, 
should  be  construed  each  in  the  light  of  the 
other.  H.  &  T.  G.  Ry.  Go.  v.  State,  95  Tex. 
507,  68  S.  W.  777.  So  construed,  and  viewed 
In  the  light  of  the  intriusic  aids  to  construc- 
tion herein  aiqplied,  it  seems  conclusive  that 
no  promissory  warranties,  conditions,  or 
provisions  of  a  fire  policy,  the  breach  of 
which  could  in  no  event  contribute  to  bring 
about  the  loss  of  the  property  insured,  are 
within  the  purview  of  the  act  Invoked  The 
"iron-safe  clause"  Is  not  an  immaterial  pro- 
vision of  the  policy  sued  on,  and  its  breach, 
in  our  opinion,  constitutes  a  valid  defense 
to  a  claim  for  loss  under  It;  and  defendant 
in  error,  having  failed  to  comply  with  its 
provisions,  is  not  entitled  to  recover  more 
than  the  premium  paid. 

The  case  has  been  considered  by  the  Cora- 
mission  as  a  whole  in  connection  with  JGtna 
insurance  Co.  v.  Waco  Co.  (Civ.  App.)  139  S. 
W.  315,  referred  to  Section  B.  The  writ  was 
granted  in  that  case,  as  stated  in  the  nota- 
tion made  by  the  Committee  of  Judges,  for 
the  reason  that  a  writ  had  been  granted  In 
this  case  Involving  the  construction  of  the 
same  statute.    The  view  herein  expressed  as 
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to  the  scope  and  effect  of  the  statute  refer-  r     The  policy  sued  an  contains  the  following 
fed  to,  and  its  proper  construction,  is  that  I  provision 
of  both  sections  of  the  commission,  and  is 


unanimous. 

We  recommend  that  the  Judgments  of  the 
district  court  and  the  Court  of  ClvU  Appeals 
be  affirmed. 

PHILLIPS,  O.  J.  We  approve  the  judg- 
ment recommended  in  this  case. 


PROVIDENCE-WASHINGTON    INS.   CO.  v. 
LEVY  &   ROSEN.     (No.  140-3062.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
May  26, 1920.) 

liMoraRee  «=>336( I)— Provision  of  lire  policy 
against  other  Insurance  not  within  Anti-Teeh- 
nloality  Act. 
The  provision  of  a  fire  pcdicy  that  it  should 
be  void  if  insured  made  or  procured  any  other 
insurance,  whether  valid  or  not,  on  property 
covered  by  the  policy  was  not  within  tlie  Anti- 
Technicality  Act  (Gen.  Laws  1&13,  c.  105,  §  1 
[Vernon'8    Sayles'    Ann.    Civ.    St.    1914,    art. 
4874a]),  and  it  was  incumbent  upon  insured  to 
comply  with  its  terms,  being  material. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Action  by  Levy  &  Rosen  agahist  the  Provi- 
dence-Washington Insurance  Company.  To 
review  judgment  for  plaintiff,  defendant 
brought  error  in  the  Court  of  Civil  Appeals, 
which  affirmed  (189  S.  W.  1035),  and  defend- 
ant brings  error.  Judgments  of  the  trial 
court  and  Court  of  Civil  Appeals  reversed, 
and  cause  remanded  for  new  trial  on  recom- 
mendation of  the  commissioner  of  appeals. 

Thompson,  Knight,  Baker  &  Harris,  of  Dal- 
las, for  plaintiff  in  error. 

W.  L.  IDiSoa,  of  Waco,  for  defendant  In 
error. 

TAYLOR,  J./  This  is  a  companion  case  to 
iEtna  Insurance  Co.  v.  Waco  Co.,  189  8.  W. 
315.  The  writ  was  granted  in  that  case, 
as  in  this,  for  the  reason  that  a  writ  of  er- 
ror had  been  granted  theretofore  in  the  case 
of  McPherson  v.  Camden  Fire  Insurance  Co., 
185  S.  W.  1055,  involving  the  construction  of 
the  Anti-Technicality  Act  (Gen.  Laws  1913,  p. 
194),  section  1  of  which  is  brought  forward 
as  article  4874A  of  Vernon's  Sayles'  Civil 
Statutes  1914. 

In  view  of  the  decision  in  the  McPherson 
Case,  a  statement  of  the  facts  of  this  case 
is  unnecessary  further  than  to  point  out  the 
provision  of  the  policy,  the  breach  of  which 
was  relied  upon  as  a  defense  by  the  insur- 
ance company,  the  pleadings,  and  the  dis- 
position made  of  the  case. 


"This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void  if  the  insured  now  has 
or  shall  hereafter  make  or  procure  any  other 
contract  of  insurance,  whether  valid  or  not,  on 
property  covered  in  whole  oc  in  part  by  this 
poUcy." 

The  defendant  company  pleaded  a  breach 
of  the  foregoing  stipulation ;  also  that  it  was 
not  witlUn  the  purview  of  the  act  referred  to. 
The  district  court,  being  of  the  view  that  the 
stipulation  was  within  the  act,  instructed  the 
Jury  to  return  a  verdict  for  plaintiffs.  Levy 
&  Rosen.  The  Court  of  Civil  Appeals,  con- 
trolled by  its  decision  in  the  Waco  Company 
Case,  supra,  affirmed  the  Judgment  189  iS. 
W.  1085. 

This  section  of  tlie  Commission  (Section  A) 
in  its  recent  examination  and  report  in  the 
McPherson  Caee,  supra,  reached  the  conolu- 
slon  jointly  with  Section  B,  that  the  iron- 
safe  clause  of  the  policy  sued  on  in  that  case 
was  not  within  the  purview  of  the  act  In- 
voiced ;  it  being  held  not  applicable  to  those 
stipulations,  the  breach  of  which  could  not 
in  any  event  contribute  to  bring  about  the  de- 
struction of  the  insured  property. 

The  provision  of  the  policy  above  quoted 
is  not  of  the  class  embraced  within  the  act 
Invoked,  and  is  therefore,  in  our  opinion,  not 
within  Its  purview.  It  is  a  material  provi- 
sion, and  it  was  incumbent  upon  defendants 
in  error  to  comply  with  its  terms.  Insurance 
Co.  v.  Griffin,  60  Tex.  232,  18  S.  W.  505 ;  In- 
surance Co.  v.  Blum,  76  Tex.  653,  13  S.  W, 
572 ;  Insurance  Co.  v.  Pratber,  25  Tex.  Civ. 
App.  446,  62  S.  W.  89;  Keller  v.  L.  L.  &  G, 
27  Tex.  Civ.  App.  102,  66  S.  W.  695;  In- 
surance Co.  V.  Post,  26  Tex.  Civ.  App.  428,  62 
S.  W.  140.  The  court  erred  in  giving  the 
peremptory  instruction. 

Levy  &  Rosen  by  supplemental  petition  al- 
leged that  the  company  consented  that  the 
amount  represented  by  all  of  the  outstanding 
policies  be  carried,  and  that  the  company, 
subsequoit  to  the  fire,  knowing  the  full 
amount  of  insurance  carried  by  them,  and 
with  knowledge  of  all  the  facts,  recognized 
the  validity  of  the  policy  sued  on.  The  com- 
pany denied  the  allegations. 

In  view  of  the  error  pointed  out  and  the  is- 
sue raised  by  the  supplemental  pleadings,  we 
recommend  that  the  Judgments  of  the  dis- 
trict court  and  Court  of  Civil  Appeals  be  re- 
versed, and  that  the  cause  be  remanded  for 
further  trial. 

PHILLIPS,  C.  J.  We  approve  the  Judg- 
ment recommended  in  this  case,  and  the  hold- 
ing of  the  Commission  on  the  question  dis- 
cussed. 
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^TNA    INS.   CO.  V.   WACO 
(No.   140-3061.) 


(CommiBsion  of  Appeals  of  Texas,  Section  B. 
May  26,  1920.) 

I 


■■SDranca  4=3308— Statute,   making  kreaoh 
of    Imaiatsrlal  provision  of  Are  policy  no  do- 
fOBM,  heid  inapplloable  to  provisions  mato- 
riai  to  the  risk. 
Acta   83d,  Leg.    (1913)    c.   105    (Vemon'a 
Sayles*  Ann.  Civ.  St.  1914,  arts.  4S74a,  4874b), 
providing  that  a  breach  of  an  immaterial  pro- 
vision of  .fire  policy  shall  not  invalidate  policy 
or  constitnte  a  defense  to  a  suit  for  loss  there- 
on unless  it  contribated  to  bring  about  the  de- 
struction of  the  property,  held  not  applicable 
to  a  breach  of  those  provisions  which  are  ma- 
terial to  the  risk,  but  a  violation  of  which  could 
not,  from  their  very  nature,  contribute  to  bring 
about  the  destruction  of  the  property. 

2.  lasurance  is=>336  (6)— Additional  insurance 
In  excess  of  that  allowed  heid  a  good  defense. 
The  taking  out  of  additional  insurance  in 
excess  of  that  allowed  under  a  concurrent  In- 
surance clause,  in  violation  of  provision  of 
fire  policy  making  policy  void  if  insured  pro- 
cured other  insurance  on  the  property  covered 
by  the  policy,  held  a  good  defense  in  action  on 
the  policy,  notwithstanding  Acts  33d  Leg.  (1913) 
c  105  (Vernon's  Sayles"  Ann.  Civ.  St.  1914, 
arts.  4874a,  4874b),  making  breach  of  an  im- 
material provision  of  policy  not  contributing 
to  bring  about  the  destruction  of  the  property 
no  defense  in  action  on  policy,  such  statute 
having  no  application  to  breach  of  such  provi- 
sion of  policy;  it  l>eing  material  to  the  risk. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Action  by  Levy  &  Rosen  against  the  2Eta& 
Insurance  Company,  in  which  the  Waco  Com- 
pany intervened.  Judgment  for  intervener 
was  afiBrmed  by  Couit  of  Civil  Appeals  (189 
S.  W.  315),  and  defendant  brings  error.  Be- 
Tersed  and  remanded. 

Thompson,  ,Knlght,  Baker  &  Harris,  of 
DallaB,  for  plaintiff  in  error. 

W.  U  Eason,  of  Waco,  for  defendant  in 
error. 

McCLENDON,  J.  This  case  is  ruled  by 
the  decisions  in  McPherson  v.  Camdm  Fire 
Insurance  Co.,  222  S.  W.  211,  and  Providence 
Wasliington  Insurance  Co.  v.  Levy  &  Rosen, 
222  S.  W.  216,  decided  by  Section  A  of  the 
Commission  of  Appeals.  The  questions  In- 
volved are  the  constitutionality  of  chapter 
105  of  the  Thirty-Third  Legislature  (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  4874a,  4874b), 
and  the  applicability  of  said  act  to  the  de- 
fense relied  on  to  defeat  the  insurance  pol- 
icy sued  on,  namely,  that  the  insured  had 
taken  out  additional  Insurance  In  excess  of 
that  allowed  under  a  concurrent  insurance 
clause,  in  violation  of  a  proTisi(»i  of  the  pol- 
icy reading  as  follows: 
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"This  entire  poUcy,  unless  otherwise  provided 
CO.  ^y  agreement  indorsed  hereon  or  added  hereto, 

shall  be  void  if  the  insured  now  has  or  shall 
hereafter  make  or  procure,  any  other  contract 
of  insurance,  whether  valid  or  not,  on  the  prop- 
erty covered,  in  whole  or  in  part,  by  this  pol- 
icy." 


The  Court  of  Civil  Appeals,  Third  District, 
held  the  act  constitutional,  and  construed  it 
as  rendering  void  the  provision  quoted.  189 
S.  W.  315. 

[1]  In  the  opii)lon  in  the  Camden  Fita 
Insurance  Company  Case  above,  the  act  in 
question  Is  held  to  be  constitutioDal,  and  is 
construed  as  having  no  application  to  a 
breach  of  those  provisions  of  a  policy  whidi 
are  material  to  the  risk,  but  a  violation  of 
which  could  not,  from  their  very  nature,  con- 
tribute to  bring  about  the  destruction  of  the 
property.  The  opinion  in  that  case  repre- 
sents the  mattire  Judgment  of  all  the  Judges 
of  both  sections  of  the  Commission. 

[2]  The  defense  relied  upon  in  this  case  is 
identical  with  that  reliied  upon  in  the  Levy 
&  Rosen  Case  above.  The  clause  of  the  pol- 
icy relied  upon  is  material  to  the  risk,  and 
It  is  not  oi  a  class  embraced  within  the  act 
invoked.  The  questions  arise  In  this  case 
upon  the  exclusion  by  the  trial  court  of  tes- 
timony offered  to  substantiate  the  defense. 

We  conclude  that  the  Judgments  of  the 
Court  of  Civil  Appeals  and  district  court 
should  be  reversed,  and  the  cause  remanded 
to  the  latter  court  for  a  new  triaL 

PHILLIPS,  C.  J.  We  approve  the  Judg- 
ment recommended  In  this  case,  and  the 
holding  of  the  Commission  on  the  question 
discussed. 


PECOS  &  N.  T.  RY.  CO.  v.  MALONE  et  tl. 
(No.   l2S-30i6.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  2,  1920.) 

i.  Eminent  domain  is=9 1 72— District  court  has 
no  Jurisdiction  to  enter  judgment  of  condem' 
nation  except  in  oases  stated. 
The   district   court   has  no  Jurisdiction   to 
enter  a  judgment  of  condemnation,  except  in 
cases  falling  within  the  terms  of  Rev.  St.  art 
6631,   providing   that,  in   suit   against   a   rail- 
road for  property  occupied  for  railroad  pur- 
poses or  for  damages  thereto,  the  court  may 
determine  all  matters  in  dispute,  including  the 
condemnation   of   the  property,    upon   petition 
or  cross-bill  asking  such  remedy  by  defendant. 

2^  Eminent    domain  <S=9'i67(i)^Gas,    eiectrio 

current,  and  power  companies  cannot  litigate 

question    of   condemnation    In    suits    against 

them  by  landowners. 

Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 

1288a-1283f,   as  to   the  incorporation  of  gas, 

electric  current  and  power  companies,  in  pro- 

i  viding,  by  article  1283,  for  condemnation  by 
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sncfi  companr  in  tbe  came  manner  and  method 
as  is  provided  by  law  in  the  case  of  railroads, 
pipe  lines,  and  telegraph  and  telephone  lines, 
does  not  extend  to  gaa,  electric  current  and 
power  companies  tbe  benefits  of  article  6531, 
allowing  a  railroad,  in  a  suit  against  it  b;  the 
owner  of  land,  to  litigate  the  question  of  con- 
demnation, in  view  of  Rev.  St  arts.  1232,  1306; 
article  6531  being  a  special  provision,  and 
therefore  not  included  by  the  adoption  by  ar- 
ticle 1283d  of  general  provisions  as  to  con- 
demnation by  railroads,  etc. 

Error  to  Court  of  Civil  Appeals,  of  Sev- 
enth Supreme  Judicial  District. 

Action  by  the  Pecos  &  Northern  Texas 
Railway  Company  against  C.  A.  Malone  and 
another.  From  the  Judgment  idalntiff  appeal- 
ed, and  to  review  its  affirmance  by  the  Court 
of  avU  Appeals  (190  S.  W.  809)  brings  error. 
On  recommendation  of  the  Commission  of 
Apiteals,  Judgment  of  the  district  court  and 
Court  of  Civil  Ajjijeals  reversed  and  remand- 
ed, with  instruction. 

Terry,  Cavln  &  Mills,  of  Galveston,  and 
Madden,  Trulove,  Rybum  &  Pipkin,  of 
Amarillo,  fur  appellant. 

U.  C.  Randolph  and  P.  B.  Randolph,  both 
of  Plainview,  for  appellees. 

SPENCER,  J.  On  May  6,  1912,  plaintiff, 
the  Pecos  &  Northern  Texas  Railway  Com- 
pany, filed  salt  In  the  ordinary  form  of  tres- 
pass to  try  title,  seeking  to  recover  of  the 
Malone  Light  &  Ice  Company,  a  corporation, 
and  C.  A.  Malone,  the  land  described  in 
plaintiff's  petition.  The  Malone  Light  &  Ice 
Company  in  erecting  an  Ice  and  power  plant 
extended,  by  mistake,  the  east  side  of  the 
building,  which  was  74  feet  In  length,  onto 
plaintiff's  right  of  way.  The  extension  was 
6.4  feet  at' the  south  end  and  8  feet  at  the 
north  end.  The  right  of  way  runs  north 
and  south.  The  building  was  commenced 
in  1909  and  completed  In  1910.  Plaintiff,  by 
an  amendment  filed  February  7,  1916,  in  the 
form  of  an  action  to  try  title,  sought  to  re- 
cover tbe  strip  of  land  upon  which  the  build- 
ing, by  mistake,  had  been  rested. 

The  Texas  Utility  Company,  a  corporation, 
under  and  by  virtue  of  chapter  21A,  title  25, 
of  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  organ- 
ized for  the  purpose  of  generating  and  selling 
electric  current  and  power,  purchased  the 
physical  properties,  franchises,  and  ease- 
ments of  the  Malone  Light  &  Ice  Company, 
and  assumed  nil  the  duties  and  obligations, 
among  which  was  the  duty*nd  obligation  to 
operate  and  maintain  an  electric  light  and 
power  plant  In  the  city  of  Plainview,  Tex. 
It  filed  Its  plea  of  intervention  on  the  10th 
day  of  May,  1916,  admitting  tbe  title  of  the 
land  to  be  in  plaintiff,  and  sought  in  Its 
plea  to  condemn  not  only  the  land  upon 
which  the  building  rested,  but  also  an  ad- 
ditional strip  of  9  feet,  alleging  that  this  ad- 
ditional strip  was  comprehended  within  the 


description  of  the  land  sned  for  by  plaintiff, 
and  that  it  was  necessaor  for  the  protection 
of  tbe  wall  and  bnilding,  and  for  a  passage 
along  beside  the  building. 

The  case  was  tried  before  tbe  court,  with- 
out tbe  aid  of  a  Jnry,  and  Judgment  render- 
ed decreeing  tbe  land  described  in  plaintiff's 
amended  petition  to  be  the  property  of  tbe 
plaintiff,  and  condemning  tbe  land,  including 
the  9-foot  strip,  to  tbe  use  and  benefit  of 
tbe  Intervener.  Upon  appeal  to  tbe  Court  of 
Civil  Appeals  tbe  Judgment  of  tbe  district 
court  was  affirmed.  190  S.  W.  809.  The 
writ  was  granted  upon  application  referred 
to  tbe  Committee  of  Judges. 

[1,2]  It  is  clear,  since  the  decision  In  tbe 
case  of  Wharf  Co.  v.  Railway  Co.,  72  Tex. 
454,  10  S.  W.  537,  that  the  district  court  has 
no  Jurisdiction  to  enter  a  Judgment  of  con- 
demnation, except  in  those  cases  falling 
within  the  terms  of  article  6531  of  tbe  Re- 
vised CIvU  Statutes  of  1911,  which  reads: 

"When  any  railroad  company  is  sued  for  any 
property  occupied  by  it  for  railroad  purposes, 
or  for  damages  thereto,  the  court  in  which  such 
suit  is  pending  may  determine  all  matters  in 
dispute  between  the  parties,  including  the  con- 
demnation of  tbe  property,  upon  petition  or 
cross-bill  asking  such  remedy  by  defendant,  but 
the  plea  for  coodemnation  shall  be  an  admis- 
sion of  tbe  plaintiff's  title  to  such  property." 

Intervener's  right  of  condemnation  Is  se- 
cured to  it  by  virtue  of  article  1283d  of  Ver- 
non's Sayles'  Ann.  Qv.  St.  1914,  which  arti- 
cle provides: 

"That  tbe  manner  and  method  of  such  con- 
demnation shall  be  tbe  same  as  is  provided  by 
law  in  tbe  case  of  raUroads,  pipe  lines,  and 
telephone  and  telegraph  lines." 

Tbe  question  then  arises:  Was  it  the  In- 
tention of  the  Legislature  in  granting  the 
right  of  eminent  domain  to  corporations  char- 
tered under  and  by  virtue  of  chapter  21A, 
title  26.  of  Vernon's  Sayles*  Civil  Statates. 
to  extend  to  tbem  tbe  benefits  of  article 
6531? 

The  general  law  outlining  the  manner  and 
method  of  condemnation  by  railroad  com- 
panies was  Incorporated  In  the  Revised  Civ- 
il Statutes  of  1879,  tiUe  74,  chapter  8,  arti- 
cles 4178  to  4208,  Inclusive.  The  directions 
therein  contained  for  obtaining  right  of  way 
and  condemning  lands  for  the  corporation's 
use  are  full,  explicit,  and  complete. 

Article  6531  was  passed  by  tbe  Legislature 
March  19,  1889,  as  an  added  section  or 
amendment  to  article  4205  Ox  the  Revised  Civ- 
il Statutes  Of  1879.  The  law  of  1879,  with 
this  amendment,  was  carried  into  the  revision 
of  1896  as  articles  4443  to  4475,  inclusive. 
Article  1232  of  the  Revised  Civil  Statutes  of 
1911,  which  Is  article  5085  of  PascbaU's  Di- 
gest, carried  forward  in  the  revision  of  the 
Code,  gives  telephone  and  telegraph  compa- 
nies  the   right  of  condemnation,   directing 
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that  they  "may  proceed  to  obtain  the  right 
of  way  and  condemn  lands  for  the  nse  of  the 
corporation  In  the  manner  provided  by  law 
In  the  case  of  railway  corporations."  Article 
1306  of  the  Revised  Civil  Statutes  of  1911, 
enacted  In  1899,  gives  the  right  of  condem- 
nation to  pipe  lines  in  this  langnage:  "The 
manner  and  method  of  such  condemnation 
shall  be  the  same  as  Is  provided  by  law  In 
the  case  of  railroads."' 

It  is  clear  from  a  reading  of  these  several 
statutes,  giving  the  various  corporations  or- 
ganized under  them  the  right  of  eminent  do- 
main, that  it  was  the  legislative  intent  to 
provide  a  direct  method  of  obtaining  the  reQ- 
uisite  lands  and  right  of  way  to  transact 
the  business  of  the  corporation,  and  one  In 
which  the  initial  steps  to  condemn  were  to 
be  taken  by  the  corporation;  and  not  that 
condemnation  should  proceed  by  the  indirect 
method  of  unauthorized  enti7,  by  the  corpo- 
ration,, upon  the  land  of  the  citizen,  thus  en- 
conra^ng  the  institution  of  a  snlt  by  the 
owner  in  order  to  lay  a  predicate  for  condem- 
nation by  the  corporation.  It  will  be  observ- 
ed that  in  each  of  the  adopting  statutes,  the 
adopted  statute  is  referred  to  in  words  de- 
scribing Its  general  character.  Article  6631 
is  a  special  provision  of  the  statute,  as  con- 
tradistinguished from  Its  general  provlslwis, 
and  In  our  opinion  the  authority  therein  ^ven 
is  to  be  confined  exclusively  to  railroad  coi^ 
poratlons.  There  being  an  absence  of  a  clear 
intention  on  the  part  of  the  Legislature  to 
adopt  the  whole  act,  including  the  special 
provision,  only  those  parts  of  It  which  are 
of  a  general  nature  will  be  Incorporated. 
86  Cya  1152  (v). 

We  recommend,  therefore,  that  the  judg- 
ments of  the  Court  of  Civil  Appeals  and  of 
the  district  court  be  reversed,  and  the  cause 
remanded  to  the  district  court,  with  inatmc- 
tion  to  dismiss,  for  want  of  Jurisdiction, 
that  part  of  the  intervener's  plea  se^Jng 
condemnation. 

PHILLIPS,  C.  J.  We  approve  the  Judg- 
ment recommended  in  this  case. 


MURRAY  V.  HOUSTON  OAR  WHEEL  & 
MACHINE  CO.  (No.  109-2954.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  9, 1920.) 

Master  and  servant  <S=9278 (20)— Evidence  held 
to  show  breach  of  duty  tc  warn. 
In  an  action  by  a  foondry  employ^,  injured 
while  standing  on  a  ladder  shaken  by  a  crane,  so 
that  be  caught  the  rail  on  which  the  crane  trav- 
eled with  bis  hand,  to  save  himself  from  falling, 
evidence  held  to  warrant  a  finding  that  plain- 
tiCTs  injury  was  due  to  the  breach  by  defendant 


employer    of    its    nondelegable    duty    to    give 
warning  of  the  crane's  approach. 

Error  to  Cirart  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District 

Action  by  W.  W.  Murray  against  the  Hous- 
ton Car  Wheel  &  Machine  Company.  Prom  a 
judgment  for  plaintiff,  defendant  appealed  to 
the  Court  of  Civil  Appeals,  which  reversed 
and  remanded  (181  S.  W.  241),  and  plaintiff 
brings  error.  Judgment  of  the  Court  of  Civil 
Appeals  reversed  and  remanded,  on  recom- 
mendation of  the  Commission  of  Appeals. 

Presley  K.  Swing,  of  Houston,  and  L.  E. 
Blankenbecker,  of  New  York  City,  for  plain- 
tiff in  error. 

Andrews,  Streetman,  Burns  &  Logue,  of 
Houston,  for  defendant  In  error. 

SADLER,  P.  J.  We  wlU  refer  to  the  par- 
ties as  they  wore  doaign&ted  in  the  trial  court. 
The  plaintiff  recovered  Judgment  in  the  dis- 
trict court  against  the  Houston  Car  Wheel  & 
Machine  Oompany,  from  which  an  appeal  was 
perfected  by  defendant. 

The  Ooort  of  Civil  Appeals  first  affirmed 
the  Judgment,  holding  that  the  evidence  amply 
sustained  the  findings  of  the  Jury  as  to  the 
violation  of  a  nondelegable  duty  of  the  defend- 
ant In  failure  to  warn  plaintiff  of  the  danger 
resulting  In  the  injury,  On  rehearing,  Judge 
Walthall  dissenting,  it  set  aside  its  former 
Judgment,  holding  that  Brown  was  not  a  vice 
principal  as  to  plaintiff,  and  that  the  duty  to 
warn  did  not  rest  upon  defendant  'as  nondel- 
egable.    181  S.  W.  241. 

A  careful  reading  of  the  opinions  upon 
which  the  judgment  Is  based  manifests  that 
the  Court  of  Civil  Appeals  finds  that  the  evi- 
dence on  the  issue  of  Brown's  vice  principal- 
ship  is  sufficient  to  support  the  finding  of  the 
Jury  as  to  those  servants  employed  In  his  de- 
partment. We  construe,  the  opinion  on  re- 
hearing to  be  that  on  the  facts  disclosed 
Brown  was  not  a  vice  principal  as  to  Murray 
solely  because  his  power  to  employ  and  dis- 
charge him  was  lacking. 

A  very  careful  review  of  the  authorities 
touching  the  question  of  vice  principal  has 
satisfied  us  that  the  Court  of  Civil  Appeals' 
has  failed  to  give  th6  full  legal  effect  to  the 
evidence,  and  has  been  too  restrictive  in  an 
application  of  the  law  to  the  facts.  We  will 
pretermit  a  discussion  of  this  question,  as 
we  think  that  the  more  Important  question 
arises  on  the  breach  of  a  nondielegable  duty 
to  warn  the  Injured  party  of  the  act  of  de- 
fendant which  rendered  unsafe  the  place  as- 
signed for  his  work. 

On  the  question  of  the  nondelegable  duty 
of  the  defendant  to  furnish  the  plaintiff  a 
safe  place  to  work,  and  whether  that  duty  in- 
corporated within  it  the  further  duty  of  the 
master  to  warn  the  servant  before  doing  any 
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act  whlcb  rendered  bis  position  dangerous, 
we  tbink  the  evidence  presents  the  Issne  of  a 
breach  of  that  duty.  It  Is  true  that  Murray 
was  using  toais  of  the  master  whldi  he  select- 
ed, and  was  pursuing  his  own  judgment  in 
the  manner  of  the  performance  of  the  work. 
However,  the  master  had  assigned  the  place 
where  the  work  should  be  done.  In  the  per- 
formance of  that  assignment  It  was  incum- 
bent upon  Murray  to  be  at  the  place  and  in 
the  position  occupied  at  the  time  of  the  in- 
Jury.  The  master  knew,  or  could  have 
known,  that  the  work  was  being  done  at  this 
place  and  In  the  manner  pursued.  Murray 
was  Instructed  to  do  this  work  at  this  place. 
The  master  knew,  or  could  have  known  by  the 
exercise  of  proper  care,  that,  when  the  crane 
was  In  operation  In  the  usual  course  of  the 
business  of  the  foundry,  it  would  render  un- 
safe the  place  at  which  Murray  was  working 
under  the  circumstances  surrounding  his  po- 
sition and  the  character  of  work  being  done. 

The  place  and  the  manner  of  doing  the 
work  threatened  no  danger  to  Murray,  so  long 
as  the  crane  was  motionless.  The  place 
and  position  of  Murray  were  rendered  peril- 
ous only  when  the  master,  in  the  performance 
of  the  ordinary  business  of  his  foundry,  used 
the  crane  in  the  i)erformance  of  that  buslneaa 
in  its  usual  way.  When  the  crane  was  moved, 
it  caused  the  station  where  Murray  was 
working  to  Jar  and  shake  to  such  an  extent  as 
to  render  insecure  the  ladder  upon  which  he 
was  standing  and  to  make  his  position  peril- 
ous. The  master  had  knowledge  of  this  fact, 
or  could  have  known  It  Murray  did  not 
know  it.  He  had  worked  on  the  north  side 
of  the  building  In  safety.  He  did  not  know  of 
the  effect  produced  upon  the  south  side  by 
the  operation  of  the  crane ;  nor  did  he  know 
that  the  crane  was  to  be  moved  while  he  was 
in  the  place  assigned  him  to  work. 

Conceding  that  the  building  was  safe  for 
the  ordinary  purposes  for  which  intended, 
and  for  the  use  to  which  it  was  being  put,  this 
will  not  relieve  or  excuse  the  master  from 
the  performance  of  a  duty  which  he  owed 
to  an  employs  whom  he  placed  at  work  un- 
der the  circumstances  surrounding  Murray. 
The  place  where  Murray  was  working  was 
safe,  so  long  as  the  crane  was  not  In  opera- 
tion. This  will  not  excuse  the  master  for 
changing  that  condition  of  safety  into  one  of 
peril,  without  exercising  care  for  the  servant 
The  place  being  safe  when  Murray  began  his 
work,  he  had  the  right  to  rest  in  confidence 
that  It  would  so  remain,  or  that,  should  the 
master  desire  to  do  some  act  rendering  it  un- 


safe to  him,  he  would  be  given  an  opportunity 
to  take  steps  for  his  protection. 

As  we  understand  the  doctrine  of  safe 
place,  the  master  cannot  change  its  diaracter 
of  safety  to  the  peril  of  the  unsuspecting  serv- 
ant, without  presenting  him  with  an  oppor- 
tunity to  avoid  the  consequences  which  mlj^t 
result  from  the  changed  conditions.  51 1<.  R. 
A.  593,  note  at  bottom  first  column ;  Jacques 
V.  Mfg.  Co.,  66  N.  H.  482,  22  Atl.  552,  13  U 
R.  A.  824.  The  duty  devolved  upon  the  com- 
pany to  protect  Murray  from  transitory  dan- 
gers which  were  brought  into  existence  by  the 
master  in  the  usual  course  of  operation  of  the 
plant,  or  at  least  to  warn  him  of  such  danger 
in  time  to  permit  him  to  provide  against  it 
or  escape  its  effect  Railway  Co.  y.  Garrett, 
73  Tex.  262,  13  S.  W.  62,  15  Am,'  St.  Rep. 
781;  Railway  Co.  v.  Watts,  63  Tex.  549;  Id., 
64  Tex.  568 ;  RaUway  Co.  v.  Hall,  78  Tex.  657, 
15  8.  W.  108 ;  16  R.  C.  L.  p.  569,  f  78. 

We  are  of  the  opinion  that  under  the  facts 
of  this  case  the  evidence  raised  the  issue  of 
the  duty  of  the  master  to  exercise  reasonable 
care  to  keep  the  place  where  Murray  was 
working  safe ;  also  the  duty  to  warn  him  of 
the  contemplated  movement  of  the  cranes 
that  he  might  have  an  opportunity  of  taking 
steps  to  avoid  the  consequences  of  the  danger 
arising  therefrom ;  that  these  duties  are  non- 
delegable; that  they  were  incumbent  upon 
the  master.  Houston  lij^t  &  Power  Co.  v. 
Conley  (Civ.  App.)  171  S.  W.  661. 

On  rehearing,  the  Court  of  Civil  Appeals 
did  not  pass  upon  the  sufficiency  of  the  evi- 
dence, or  hold  that  the  Judgment  of  the  trial 
court  is  against  the  weight  of  the  evidence, 
but  erroneously  applied  the  law  to  the  facts. 

We  therefore  recommend  that  the  judgment 
of  the  Court  of  Civil  Amieals  be  reversed, 
and  the  cause  remanded  to  that  court  for  fur- 
ther proceeding  in  accordance  with  this  opin- 
ion. Tweed  v.  W.  U.  T.  Co.,  107  Tex.  247, 166 
S.  W.  696, 177  S.  W.  957. 

PHILLIPS,  C.  J.  We  agree  with  the  con- 
clusion of  the  Commission  of  Appeals  that 
there  was  evidence  warranting  the  finding  of 
the  Jury  that  the  plaintiff's  injury  was  due 
to  the  breach  by  the  defendant  of  a  non- 
delegable duty,  and  rest  the  decision  upon 
that  ground. 

This  holding  makes  immaterial  the  ques- 
tion as  to  whether  the  foreman  was  a  vice 
principal,  and  we  express  no  opinion  upon 
that  question. 

The  judgment  of  the  Court  of  Civil  Appeals 
is  reversed  and  the  case  remanded  to  that 
court. 
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court  and  Conrt  of  Civil  Appeals  reversed, 
BY.   iuid  cause  remanded  for  new  trial  on  reom- 
mendatlon  of  the  CommiBsIon  of  Appeals. 


HARRELL  et  ax.  v.  ST.  LOUIS  &  S.  W 
CO.  AF  TEXAS.    (No.  147-3093.) 


(CommiasioD  of  Appeals  of  Texas,  Section  B. 
June  9,  laao.) 

1.  Railroads  «=>350(I3)  —  Evldaaoe  held  to 
raise  an  Issoe  of  eoatribstory  neBllgsaoa  of 
autoaiobilo  driver. 

In  an  action  by  hnsband  and  wife  for  in- 
juries to  the  wife  and  her  automobile  in  a 
crosainK  collision,  evidence  Jield  sufficient  to 
support  finding  either  for  plaintiffs  or  for 
defendant  railroad  on  the  issue  of  contributory 
negligence  of  the  wife  in  failing  to  discover 
the  railroad's  approaching  motorcar  in  time 
to  have  stopped  her  automobile. 

2.  Railroads  «s>35l(l2)  —  Requested  special 
charge  on  oontrlbatory  negligence  held  cor* 
rest. 

In  an  action  by  hnsband  and  wife  for  in- 
juries to  the  wife  and  her  automobile  in  a 
crossing  collision,  requested  special  issue 
whether  a  reasonably  prudent  person  in  the 
exercise  of  ordinary  care  under  the  same  dr- 
cum  stances  would  have  driven  across  the  track 
as  did  plaintiff  wife  AeM  to  have  correctly 
presented  the  Issue  of  contributory  negligence. 

3.  Trial  «=s>3S2(l)  —  Special  issue  in  action 
for  crossing  collision  misleading  as  assuming 
fact. 

In  an  action  by  hnsband  and  wife  for  inju- 
ries to  wife  and  her  automobile  in  a  crossing 
collision,  special  issue  whether  plaintiff  wife 
by  the  exercise  of  ordinary  care  would  have 
seen  the  approaching  train  in  time  to  have  stop- 
ped before  collision  bad  she  been  keeping  a 
lookout  '}teld  erroneous  as  misleading  and  con- 
fusing, and  as  assamlng  that  the  wife  was  not 
keeping  a  lookont. 

4.  Judgment  <S=3256(2)— Findings  held  not  to 
warrant  Judgment  for  plaintiffs  in  view  of  an- 
swers to  issues. 

In  action  by  husband  and  wife  against  a 
railroad  for  injuries  to  the  wife  and  her  au- 
tomobile in  a  crossing  collision,  error  in  in- 
structing the  jury  as  a  matter  of  law  that  it 
was  the  duty  of  plaintiff  wife  to  keep  a  lookout 
luld  not  to  warrant  trial  court  in  rendwing 
judgment  for  plaintiffs  in  face  of  answer  of 
jury  that  plaintiff  wife  would  have  seen  the 
approaching  train  in  time  had  she  kept  a  look- 
out, and  that  her  failure  to  keep  a  lookout 
caused  or  contributed  to  the  accident. 


Krror  to  Court  of  OlvU  Appeals  of  Ninth 
Supreme  Judicial  District. 

Action  by  C.  H.  Harrell  and  wife  against 
the  St.  Louis  &  Southwestern  Kailway  Com- 
pany of  Texas.  From  judgment  for  plain- 
tiffs, defendant  appealed  to  the  Court  of  Civil 
Appeals,  whidi  reversed  and  rendered  judg- 
ment for  defendant  (194  S.  W.  971),  and 
plaintiffs  bring  error.    Judgment  of  the  trial 


Woods,  King  &  John,  of  Houston,  and  I. 
D.  Falrchild,  of  Lufkin,  for  plainOffs  In 
error. 

B.  B.  Perkins,  of  Dallas,  Daniel  Uptbe- 
grove,  of  St.  Louis,  Mo.,  Harsh  &  Mcllwaine, 
of  Tyler,  and  Demnah  &  Thomas,  of  Lufkin, 
for  defendant  In  error. 

McCLENDON,  J.  O.  H.  HarreU  and  wife 
brought  this  suit  against  the  St.  Louis  & 
Southwestern  Railway  Company  of  Tesas  to" 
recover  for  personal  Injuries  sustained  by 
Mrs.  Harrell,  and  for  damages  to  an  auto- 
mobile belonging  to  her.  The  accident  oc- 
curred at  about  11  o'clock  a.  m.,  May  21, 
1915,  and  was  the  result  of  a  collision  be- 
tween the  automobile,  which  was  being  driv- 
en by  Mrs.  Harrell  In  a  northeasterly  direc- 
tion along  Abney  avenue,  a  public  street  In 
the  city  of  Lufkin,  and  a  motorcar  traveling 
In  a  southeasterly  direction  on  the  main  line 
of  defendant  railway.  The  cause  was  sub- 
mitted to  a  jury  upon  special  issues,  and 
upon  the  jury's  findings  both  sides  moved  for 
judgment  and  in  the  alternative  for  a  new 
trial.  Defendant's  motions  were  overruled, 
and  judgment  was  rendered  for  plaintiffs. 
The  Court  of  Civil  Appeals  reversed  the  judg- 
ment of  the  trial  court  and  rendered  judg- 
ment for  defendant,  in  the  view  that  the  find- 
ings of  the  jury  supported  defendant's  plea 
of  contributory  negligence.  194  S.  W.  971. 
Writ  <rf  ■error  was  granted  by  the  Committee 
of  Judges  upon  a  notation  that  In  their  opin- 
ion the  cause  should  have  been  remanded  to 
the  trial  court  for  further  trial,  Instead  of 
rendered  in  favor  of  defendant 

The  findings  of  the  jury  upon  the  question 
of  primary  negligence  on  the  part  of  defend- 
ant were  in  favor  of  plaintiffs  upon  two 
grounds:  (1)  That  the  motorcar  was  travel- 
ing at  a  rate  of  speed  In  excess  of  six  miles 
an  hour.  In  violation  of  a  dty  ordinance; 
and  (2)  that  the  (^erattves  of  defendant's 
motorcar  failed  to  keep  the  proper  lookont  to 
discover  Mrs.  Harrell.  The  negligence  in 
each  of  these  respects  was  found  to  be  the 
proximate  cause  of  the  damages  sued  for. 
The  correctness  of  these  findings  is  not  as- 
sailed. The  questions  presented  here  relate 
only  to  the  defense  of  contributory  negli- 
gence. Upon  that  Issue  the  conrt  submitted 
and  the  jury  answered  three  questions,  as 
follows: 

"Special  Issue  No.  U.  Did  Mrs.  C.  H.  Har- 
rell, plaintiff,  see  the  approaching  train  in  time 
to  have  stopped  her  automobile  before  the 
same  collided  with  the  train?"  Answer: 
"No." 

"Special  Issue  No.  13.  Would  the  plaintiff, 
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Mra.  C.  H.  Harrell,  by  the  exercise  of  ordinary 
care,  have  seen  the  approaching  train  in  time 
to  have  stopped  her  automobile  before  the 
same  collided  with  said  train  if  she  had  been 
keeping  a  lookout  for  said  train."  Answer: 
-yes." 

"Special  Issue  No.  14.  Did  the  failure  of 
Mrs.  C.  U.  Harrell  to  keep  a  lookout  for  said 
train  cause  or  contribute  to  the  injury,  if  any, 
to  her  automobile  and  to  herself?"  Answer: 
"Yes." 

[1]  We  do  not  deem  It  necessary  to  make 
an  extended  statement  of  the  facts  in  tbe 
case.  The  evidence  was  sutHcient  to  support 
.a  finding  either  for  the  plaintiffs  or  the  de- 
fendant upon  the  Issue  of  contributory  negli- 
gence on  the  part  of  Mrs.  Harrell  in  failing 
to  discover  the  motorcar  In  time  to  have 
stopped  her  automobile.  At  the'  street  cross- 
ing In  question,  Abney  avenue  runs  in  a 
slightly  northeasterly  direction,  and  Is  Inter- 
sected by  eight  tracks  of  defendant  Num- 
bering these  tracks  from  west  to  east,  the 
accident  occurred  on  track  No.  7.  Track  No. 
1  Is  about  200  feet  to  the  west  of  track  No. 
7,  which  Intersects  Abney  avenue  at  an  angle 
of  about  68  degrees  18  minutes.  This  angle 
of  Intersection  would  throw  a  motorcar  ap- 
proaching the  crossing  from  the  north  slight- 
ly to  the  rear  of  one  on  Abney  avenue  ap- 
proaching from  the  west.  The  automobile 
was  a  left-hand  drive;  consequently,  Mrs. 
Harrell  was  on  the  north  side  of  the  auto 
and  the  approach  side  of  the  motorcar.  She 
was  accompanied  by  two  of  her  lady  friends, 
all  of  whom  were  on  the  front  seat  of  the 
autOk  She  testified  that  Just  before  reaching 
track  No.  1  she  looked  north  towards  Tyler, 
as  well  as  south  towards  Liutkln,  and  saw  no 
car  approaching.  She  again  looked  north 
Just  after  crossing  track  No.  1,  and  saw  no 
car.  She  did  not  look  again  until  Just  before 
getting  to  tbe  main  line  track,  when  she  dis- 
covered tbe  motorcar  within  a  few  feet  of 
her.  Her  first  impulse  was  to  stop ;  but,  re- 
alizing that  she  could  not  do  so  in-  time  to 
avoid  a  collision,  she  made  every  effort  to 
cross  In  front  of  the  car,  which  struck  the 
rear  left  wheel  of  the  auto,  turning  It  par- 
tially around,  and  causing  the  injuries  and 
damage  complained  of.  At  the  two  points 
where  Mrs.  Harrell  claims  to  have  looked 
towards  the  north,  there  were  some  obstruc- 
tions that  would  prevent  a  clear  view  of  the 
main  line  track.  How  far  she  could  have 
seen  the  motorcar  from  either  of  these  points 
was  a  disputed  question.  Her  testimony 
placed  this  distance  at  about  300  feet  north 
of  the  crossing.  The  testimony  placed  the 
speed  of  the  motorcar  at  as  high  as  24  miles 
an  hour,  while  Mrs.  IlarrelPs  testimony  was 
that  she  was  not  exceeding  one-third  of  that 
rate.  Mrs.  Harrell  was  familiar  with  this 
crossing,  and  familiar  with  the  fact  that  the 
motorcar  was  due  to  arrive  at  Lufkin  at 
about  the  time  she  approached  the  crossing. 


As  above  stated,  the  evidence  raised  tbe  is- 
sue of  contributory  'negligence  on  Mrs.  Har- 
rell's  part,  and  would  have  warranted  a  find- 
ing thereon  either  for  the  plaintiffs  or  defend- 
ant. 

Plaintiffs  objected  to  the  charges  above 
quoted  upon  contributory  negligence  upon 
various  grounds,  which  we  need  not  set  out 
in  full.  Among  them,  it  Is  claimed  that  spe- 
cial issue  No.  13  assumes  that  Mrs.  Harrell 
was  not  keeping  a  lookout  for  the  train,  and 
further  assumes  that  it  was  her  duty  under 
the  law  to  keep  such  lookout  Plaintiffs  re- 
quested, but  the  court  refused  to  give,  the  fol- 
lowing special  issue: 

"Would  a  reasonably  prudent  person,  in  the 
exercise  of  ordinary  care,  under  the  same  or 
similar  circumstances,  have  driven  across  tbe 
railroad  track  as  did  Mrs.  Harrell?" 

[2,  S]  Th6  action  of  the  trial  court  In  over- 
mllug  plaintiifs'  objections  to  special  issue 
No.  13,  and  in  refusing  the  special  charge  last 
quoted,  were  cross  assigned  as  error  in  the 
Court  of  Civil  Appeals.  We  think  these 
grounds  of  error,  are  well  taken.  Tbe  spe- 
cial cliarge  requested  correcQy  presents  the 
issue  of  contributory  negligence.  Special  is- 
sue No.  13  Is,  to  say  the  least  misleading  and 
ccmfusing,  and  in  our  opinion  susceptible  of 
tbe  construction  placed  thereon  by  plaintiffs. 
We  are  clearly  of  opinion  that  the  Court  of 
Civil  Appeals  committed  error  in  rendering 
Judgment  for  defendant. 

It  Is  earnestly  insisted  by  plaintiffs  that 
the  action  of  the  trial  court  In  rendering 
Judgment  in  their  favor  upon  the  verdict  ot 
the  Jury  should  be  affirmed.  This  contention 
is  based  uiion  the  proposition  that  the  find- 
ings of  the  Jury  upon  the  special  issues  are 
not  susceptible  of  the  construction  that  there 
was  an  afllrmative  finding  in  favor  of  defend- 
ant upon  the  issue  of  contributory  negligence, 
and  that,  as  the  defendant  made  no  request 
for  a  correct  instruction  upon  this  Issue,  it 
was  within  the  province  of  the  trial  court  to 
make  a  finding  thereon  not  inconsistent  with 
the  evidence ;  and  that  court  having  rendered 
Judgment  for  the  plaintiffs.  Its  Judgment  in 
that  regard  should  not  be  disturbed.  We  are 
not  able  to  accede  to  this  reasoning.  Special 
issue  No.  18,  in  our  opinion,  is  not  free  from 
ambiguity.  If  we  resolve  this  ambiguity  in 
favor  of  plaintiffs,  and  read  the  issue  in  the 
light  most  favorable  to  defendant  It  hiay  be 
paraphrased  as  follows: 

Gentlemen  of  the  Jury:  You  are  instructed 
that  Mrs.  Harrell  did  not  keep  a  lookout  for 
the  train,  and  that  it  was  her  duty  under  the 
Inw  to  keep  such  lookout  Now,  bearing  in 
mind  these  instructions,  you  will  answe'r  this 
question:  If  she  had  been  keeping  a  lookout 
for  said  train,  Mrould  she  by  the  exercise  of 
ordinary  care  have  seen  it  approaching  in  time 
to  have  stopped  her  automobile  before  the 
same  collided  with  said  train?. 
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[<]  We  agree  with  the  contention  of  plain- 
tiffs that  under  the  evidence  In  this,  case  U 
was  not  the  duty  of  Mrs.  Horrell,  as  a  mat- 
ter of  law,  to  keep  a  lookout,  and  that  the  In- 
struction as  paraphrased  was  erroneous. 
The  evidence  of  ^rs.  Harrell,  as  ahove 
shown.  Is  that  she  looked  twice  in  the  direc- 
tion of  the  train,  and  failed  to  see  It.  Under 
all  the  evidence,  we  think  the  Jury  would 
have  been  warranted  in  finding  that  she  tool; 
such  precautions  as  an  ordinarily  prudent 
person  would  have  taken  under  the  same  or 
similar  circumstances.  We  think  the  con- 
trary conclusion  is  likewise  one  which  the 
Jury  might  reasonably  have  drawn  from  th« 
evidence.  It  was  therefore  error  for  the 
court  under  these  circumstances  to  charge 
the  Jury  as  a  matter  of  law  that  it  was  the 
duty  of  Mrs.  Harrell  to  keep  a  lookout;  but 
this  error  of  law  would  not  warrant  the  trial 
court  In  rendering  judgment  for  the  plaintiffs 
In  the  face  of  the  answer  of  the  Jury  to  that 
Issue  and  special  issue  No.  14  to  the  effect 
that,  If  she  had  been  keeping  a  lookout,  ^e 
would,  by  the  use  of  ordinary  care,  have 
seen  the  approaching  train  in  time  to  have 
stopped  her  automobile  before  the  collision, 
and  that  such  failure  caused  or  contributed 
to  the  injury.  To  so  hold  would  deprive  the 
defendant  of  any  right  to  have  the  issue  of 
contributory  negligence  submitted  to  the 
Jury.  Where  the  trial  court  has  c(»nmltted 
an  error  of  law  in  peremptorily  instructing 
the  Jary  upon  the  duties  and  obligations  of 
one  of  the  parties,  and  has  then  submitted 
an  issue  based  upon  this  erroneous  instruc- 
tion. It  would  not  be  correct  practice  to  hold 
that  the  court  would  have  the  power,  after 
this  Issue  Is  answered  favorably  to  one  of 
the  parties,  to  then  disregard  the  verdict  of 
the  Jury  and  render  Judgment  for  the  other 
party,  upon  the  theory  that  the  finding  of 
the  Jury  based  upon  an  erroneous  Instruction 
as  to  the  law  of  the  case  was  tantamount  to 
a  complete  absence  of  finding  upon  the  Issue. 

It  Is  earnestly  urged  by  plaintiffs  that  the 
action  of  the  trial  court  In  rendering  Judg- 
ment In  their  favor  upon  the  verdict  Is  sup- 
ported by  the  cases  of  Hovey  v.  Sanders  (Civ. 
App.)  174  S.  W.  1025.  and  Turner  v.  M.  K.  A 
T.  (Cly.  App.)  177  S.  W.-204.  We  do  not  deem 
It  necessary  to  review  those  cases.  Their 
careful  perusal  will  tail  to  disclose  any  con- 
flict between  their  holdings  and  the  views  we 
have  herein  expressed. 

Vfe  conclude  that  the  Judgments  of  the 
trial  court  and  Court  of  Civil  Appeals  should 
be  reversed,  and  the  cause  remanded  to  the 
district  court  for  a  new  trial. 

PHIUilPS,  C.  J.  We  approve  the  Judg- 
ment recommended  In  this  case,  and  the  hold- 
ing of  the  Commission  upon  the  question  dis- 
cussed. 


WILSON  V.  J.  W.  CR0WDU8  DRUG  CO. 
et  al.     (No.  125-3003.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Jnne  9,  1920.) 

i.  Principal  and  suraty  «s>l4— When  debt  of 
another  assnmed,  such  other  becomes  tnroty 
as  to  the  creditor. 
Where   an   assamptioii   has  been  accepted 
by  the  payee,  the  assumptor  becomes  the  prin- 
cipal and  the  original  debtor  is  surety  as  to 
the   creditor,   nnlfss   otherwise    specially   con- 
tracted by  the  parties. 

2.  Principal  and  surety  ^=997— Surety  whether 
injured  or  not  Is  discharged  by  unauthorized 

'  change  of  contract. . 

Whether  injury  results  to  the  surety  or  not, 
the  creditor  has  no  right  to  make  any  contract 
with  the  principal  changing  the  contract  with- 
out the  consent  of  the  surety  to  the  contract 
actually  made. 

3.  Principal  and  surety  i8=s>l4— For  debtor  to 
become  surety,  assumption  of  debt  by  an< 
other  must  be  accepted  by  creditor. 

For  a  debtor  to  obtain  the  advantage  that 
may  have  accrued  to  him  as  surety  by  reason 
of  the  fact  that  the  extension  actually  given  by 
the  creditor  to  the  purchasers  of  the  debtor's 
itock  of  goods  assuming  the  debt  was  different 
from  that  consented  to  by  the  debtor,  it  was 
incumbent  upon  the  debtor  to  establish  an  un- 
conditional acceptance  by  the  creditor  of  the 
assumption  by  the  purchasers  of  the  debt. 

Error  to  Court  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District. 

Action  by  the  J.  W.  Crowdus  Drug  Compa- 
ny and  others  against  Howard  T.  Wilson. 
Judgment  for  plaintiffs  was  affirmed  by  the 
Court  of  Civil  Appeals  (190  S.  W.  194),  and  de- 
fendant brings  error.  Affirmed  on  the  recom- 
mendation of  the  Commission  of  Appeals. 

Ben  H.  Stone,  of  Amarlllo,  for  plaintiff  In 
error. 

Reeder  &  Dooley,  of  Amarlllo,  for  defend- 
ants In  error. 

SADLER,  P.J.  He  material  assignment  In 
this  case  calls  in  question  the  correctness  of 
the  trial  court's  action  In  giving  a  peremptory 
instruction  in  favor  of  defendant  In  error 
against  plaintiff  In  error,  and  the  Judgment  of 
the  Court  of  Civil  Appeals  affirming  the  Judg- 
ment of  the  trial  court  on  a  verdict  returned 
In  response  to  the  peremptory  Instruction. 

To  an  understanding  of  the  case,  it  is  nec- 
essary to  recur  to  the  pleadings  and  evidence, 
for  the  purpose  of  ascertaining  the  issues 
made  and  the  evidence  affecting  them. 

Plaintiff's  original  petition  was  filed  Janu- 
ary. 28,  1915.  It  was  introduced  in  evidence 
on  the  trial  by  the  plaintiff,  to  show  that  the 
cause  of  action  declared  upon  in  the  original 
petition  Is  declared  upon  In  the  amended  pe- 
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tition.  It  is  there  alleged  that,  beglimlng 
with  the  SOth  day  of  August,  1913,  and  to 
June  22,  1914,  plaintiff  In  error,  Howard  T. 
Wilson,  was  engaged  in  the  retail  drug  busi- 
ness at  Sweetwater,  Nolen  county,  Tex.,  and 
during  said  time  purchased  from  plaintiff  the 
J.  W.  Crowdus  Drug  Company  certain  goods, 
wares,  and  merchandise,  aggregating  $2,050; 
that  Wilson  sold  his  business  to  T.  B.  Holman 
and  C.  W.  Carder,  and  at  that  time  took  a 
chattel  mortgage  on  certain  fixtures  to  secure 
the  payment  of  this  amovmt  to  the  plaintiff; 
that  plaintiff  accepted  the  assumption  by  Hol- 
man and  Carder  of  the  amount  due  it  on 
Wilson's  account ;  but  that  it  did  not  release 
Wilson  from  his  original  liability.  It  is  al- 
leged that,  after  the  assumption  of  the  ac- 
count, it  was  renewed  and  extended,  with  the 
express  consent  of  Wilson,  by  the  acceptance 
of  $250  cash  from  Holman  and  Carder  and 
12  notes  of  Holman-Carder  Drug  Company, 
payable  to  plaintiff,  all  dated  Amarillo,  Tex., 
October  1,  1914, 11  for  $157.50  each,  and  the 
last  note  for  $157.33,  all  bearing  10  per  cent 
interest  from  date,  providing  for  10  per  cent 
attorney's  fees,  and  containing  conditional 
maturity  clauses,  the  first  note  due  on  the  1st 
day  of  November,  1914,  and  one  on  the  first  of 
each  following  month ;  alleging  the  maturity 
of  the  first  note  and  failure  to  pay  same,  and 
the  exercise  of  the  option  by  plaintiff  of  de- 
claring all  of  said  notes  due.  Judgment  is 
prayed  against  Holman  and  Carder  and  Wil- 
son. 

After  answer  by  the  defendant  Wilson 
pleading  his  release  as  surety  by  reason  of 
the  extension,  and  also  alleging  his  dis- 
cbarge on  account  of  the  acceptance  by  the 
plaintiff  of  the  cash  and  notes  of  Holman- 
Carder  Drug  Company  in  payment  and  nova- 
tion of  the  original  account,  an  amended 
petition  was  filed  by  plaintiff  setting  up  prac- 
tically the  same  facts  as  alleged  in  the  origi- 
nal petition,  pleading  the  insolvency  of  Hol- 
man and  Carder,  and  seeking  judgment 
against  Howard  T.  Wilson  alone  for  the  sum 
of  $1,800,  with  interest  as  due  upon  the  orig- 
inal account,  and  asking  for  a  foreclosure  of 
the  mortgage  against  all  of  the  defendants. 

It  developed  on  the  trial  that  Howard  T. 
Wilson  sold  bis  drug  business  to  Holman  and 
Carder  on  June  22,  1914;  that  as  a  part  of 
the  consideration  for  the  sale  the  purchaser 
assumed  the  Indebtedness  due  by  Wilson  to 
the  Crowdus  Drug  Company.  Thereafter, 
some  time  in  September,  demand  was  made  by 
the  plaintiff  on  Holman  and  Carder  for  pay- 
ment of  the  account.  They  requested  an  ex- 
tension. On  the  25th  day  of  September,  1914, 
K.  E.  Bramlett,  acting  as  agent  for  plaintiff — 
having  in  his  hands  the  accounts  for  collec- 
tion— wrote  to  Howard  T.  Wilson: 

"I  have  after  making  thorough  inquiries  about 
Mr.  Carder  recommended  that  Holman  and  Car- 
der be  given  additional  time — the  account  to  be 
settled  by  a  cash  payment  of  $250  an  October 


Ist  and  the  balance  to  be  paid  in  twelve  equal 
monthly  inatallmeiats." 

Ben  H.  Stone,  acting  for  Wilson,  replied  to 
that  letter  by  telegram  of  September  29, 1914, 
addressed  to  Crowdus  Drug  Cbmpany : 

"Replying  to  Bramlett's  letter  to  Howard 
Wilson  am  authorized  to  wire  you  to  give  ad- 
ditional time  on  baais-of  $250  cash  balance  in 
twelve  equal  monthly  payments." 

Thereafter  the  extension  agreement  was 
made  and  consummated.  Holman-Carder 
Drug  Company  paid  $250  cash  and  executed 
the  notes  described  in  the  pleading,  which 
were  by  Bramlett  delivered  to  the  plaintiff 
and  the  account  credited  with  the  cash  and 
notes.  Hie  notes  were  charged  to  Holman- 
Carder  Drug  Company.  The  $:i60  cash  and 
the  notes  were  credited  by  the  Crowdus  Drug 
Company  upon  the  account  of  Howard  T.  Wil- 
son. 

After  the  evidence  was  In,  the  court  in- 
structed the  Jury  peremptorily  to  return  a 
verdict  for  the  plaintiff  against  Wilson  for  $1- 
772.39,  and  a  like  verdict  for  Wilson  against 
Holman  and  Carder.  The  Court  of  Civil  Ap- 
peals sustained  this  action  of  the  court,  «nd 
affirmed  the  Judgment  190  S.  W.  194.  Writ 
of  error  has  been  granted  to  the  judgment  of 
affirmance. 

We  liave  not  undertaken  to  give  any  fur- 
ther statement  of  the  pleading  or  evidence 
than  as  same  may  be  necessary  for  the  deci- 
sion of  the  question  before  us.  The  real  ques- 
tion is  whether  there  were  any  issues  pre- 
sented by  the  pleading  and  raised  by  the  evi- 
dence toudilng  the  liability  of  Wilson  which 
should  have  been  submitted  to  the  Jury  for  Its 
decision. 

[  1  ]  It  is  urged  by  the  plaintiff  ha  error,  Wil- 
son, that  the  pleadings  and  evidence  showed 
his  release  by  virtue  of  the  renewal  and  ex- 
tension transaction  consummated  between  the 
Crowdus  Drug  Company  and  Holman-Carder 
Drug  Company,  and  that  Judgment  should 
here  be  rendered  discharging  him;  or,  alter- 
nately, that  the  peremptory  charge  was  error, 
and  that  he  should  have  been  permitted  to  go 
to  the  Jury  on  the  issues  raised.  It  is  well  es- 
tablished that,  where  an  assumption  has  been 
accepted  by  the  payee,  the  assnmptor  becomes 
the  principal  and  -the  original  debtor  is  surety 
as  to  the  creditor,  unless  otherwise  specially 
contracted  by  the  parties.  Hill  v.  Hueldtke, 
104  Tex.  594,  142  S.  W.  871.  40 1*  B.  A.  (N.  S.) 
672 ;  Hardware  Co.  v.  WeUs,  90  Tex.  110,  37 
S.  W.  411,  69  Am.  St  Rep.  783;  Benson  v. 
Phipps,  87  Tex.  578,  29  S.  W.  1061,  47  Am.  St 
Rep.  128;  Dean  &  Co.  v.  Collins,  16  N.  D.  635, 
108  N.  W.  242, 9  li.  R.  A.  (N.  S.)  49,  126  Am.  St 
Rep.  610,  11  Ann.  Cus.  1027;  21  B.  O.  U  955, 
110. 

[I]  Whether  injury  results  to  the  surety  or 
not,  the  creditor  has  no  right  to  make  any 
contract  with  the  principal  changing  the  con- 
tract, without  the  consent  of  the  surety  to  the 
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contract  actually  mada  Casey-Swasey  Co.  v. 
Anderson,  37  Tex.  Civ.  App.  223,  83  S.  W.  840. 

[3]  In  passing  upon  the  question  o{  surety- 
ship,  the  Court  of  OivU  Appeals  holds  that,  by 
the  transaction  between  Wilson  and  Bolman 
and  Carder,  the  latter  became  the  principals, 
and  WUson  a  surety  between  themselTes,  but 
that  this  did  not  necessarily  render  Wilson  a 
surety  as  to  appellee,  so  as  to  entitle  him  to 
the  treatment  and  protection  of  a  surety  for 
the  debt ;  that  this  will  depend  upon  whether 
appellee  consented  to  change  the  character 
of  Wilson's  liability  from  principal  to  surety. 

In  the  view  of  the  record  as  here  disclosed, 
the  Supreme  Court  has  indicated  that  it  is  of 
the  opinion  that — 

"In  this  case  there  was  no  change  in  Wilson's 
relationship  to  the  debt  through  the  drug  com- 
pany's acceptance  of  Holman's  <md  Carder's 
assumption  of  it.  The  allegation  in  the  original 
petition  relied  on  as  the  eyidence  establishing 
that  the  assumption  had  the  effect  to  make  Wil- 
son merely  a  surety,  expressly  states  that  the 
plaintiff  accepted  the  assumption  'without  in 
anywise  releasing  the  said  Howard  Wilson,  the 
original  debtor,  from  his  liability,  which  still 
continues.' " 

In  this  view  of  the  record,  the  acceptance 
pleaded  being  a  conditional  acceptance,  it  la 
treated  as  insufficient  to  establish  the  rela- 
tionship of  surety  as  between  the  Crowdus 
Drag  Company  and  Wilson ;  his  primary  lia- 
bility continuing.  In  order  to  obtain  the  ad- 
vantage which  may  have  accrued  to  him  as  a 
surety,  by  reason  of  the  extension  actually 
given  to  Carder  and  Holman,  being  different 
ftvm  that  consented  to  by  Wilson,  it  was  in- 
cnmbent  upon  him  to  establish  an  imcondi- 
Uonal  acceptance  of  the  assumption  by  the 
purchasers  of  the  stock  of  goods  of  the  debt 
whldi  he  owed  to  the  Crowdus  Drag  Com- 
pany. 

In  this  view  the  Court'  of  ClvU  Appeals 
correctly  disposed  of  the  case,  and  Its  Judg- 
ment should  be  affirmed. 

PHITjTiIPS,  C.  J.  We  approve  the  judg- 
moit  recommended  In  this  case. 


MOSS  et  al. 
(No. 


V.  RISHWORTH. 
132-3025.) 


(Commission  of  Appeals  of  Texas,  Section  A. 
June  2,  1920.) 

I.  Appeal  and  error    ®=»I094( I)— Conclusion 

of  Court  of  Civil  Appeals  on  facts  will  not 

be  disturbed. 

Where  the  Court  of  Civil  Appeals  reversed 

and  remanded  a  judgment  on  the  theory  that 

the  verdict  was  unauthorized  by  the  evidence, 

its  conclusion  on  the  facts  will  not  be  disturbed 

on  writ  of  error. 


2.  Physioians  airf  surgeons  ^s>lt—lMon  op« 
erating,  physician  must  obtain  oonsent  of  p«« 
tient  or  one  authorized  to  give  consent. 

Before  performing  an  operation,  a  phy- 
sician must  obtain  the  consent  of  bis  patient 
if  competent  to  give  it,  or,  if  not,  of  some  one 
under  the  circumstances  who  would  legally  be 
authorized  to  give  the  requisite  consent,  though, 
of  course,  if  a  person  be  injured  to  the  extent 
that  he  is  unconscious  and  Iiis  injuries  require 
prompt  surgical  attention,  a  physician  may 
be  justified  in  applying  such  treatment  as  it 
reasonably  necessary  for  the  preservation  o4 
life  or  limb,  and  consent  will  be  implied. 

3.  Parent  and  ohlld  «=»  12— Sister  having  tem- 
porary custody  of  minor  does  not  have  an* 
thorlty  to  give  consent  to  operation. 

The  sister  of  a  minor  who  was  intrusted 
with  the  child's  temporary  custody  does  not 
have  aathority  to  give  consent  to  an  opera- 
tion, but  only  the  father  of  the  child  may  give 
consent. 

4.  Death  «=3 1 5— Unauthorized  surgical  opera- 
tion held  actionable. 

Where  surgeons  operated  on  a  chOd  with- 
out authority,  so  that  it  amounted  to  a  techni- 
cal assault  for  which  the  child  could  have  re- 
covered had  she  survived,  the  parent  has  a 
cause  of  action  under  B«v.  St  1911,  {  4685, 
giving  an  action  for  death  resulting  from  in- 
juries where  the  injured  -  person  could  have 
maintained  an  action  if  death  had  not  ensued, 
and  it  is  not  dependent  on  the  extent  of  the 
injury  to  the  minor  child. 

5.  Physioians  and  surgeons  «=»I2— Operatiea 
performed  without  oonsent  of  minor's  par- 
ent not  JustiHetf  because  neoossary. 

Where  surgeons,  without  obtaining  the  eon- 
sent  of  a  minor's  parents,  but  with  the  con- 
sent of  the  sister  of  the  child  in  whose  custody 
she  temporarily  was,  operated  on  the  child  for 
diseased  tonsils,  the  failure  to  obtain  the  par- 
ents' consent  cannot  be  jnstified  on  the  ground 
that  the  operation  was  necessary,  and  that  if 
the  tonsils  were  not  removed  serious  results 
might  have  followed;  it  not  appearing  that 
there  was  any  emergency. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  Wllllaxu  H.  Rishworth  against 
Robert  E.  Mobs  and  another.  Judgment  for 
defendants  was  on  plaintiffs'  appeal  reveni-. 
ed  and  remanded  by  the  Court  of  Civil  'Ap- 
peals (191  S.  W.  843),  and  defendants  bring 
error.  Judgment  of  Court  of  ClvU  Appeals 
affirmed. 

See,  also,  1B8  S.  W.  122. 

H.  C.  Carter,  Champe  Q.  Carter,  Ran- 
dolph L.  Carter,  and  Perry  J.  Lewis,  all  of 
San  Antonio,  for  plaintiffs  in  error. 

Leo  Tarleton  and  Ryan  &  Matlock,  all  of 
San  Antonio,  for  defendant  In  err<». 

SPBNOBR,  J.  Defendant  in  error,  Wil- 
liam B.  Rishworth,  sued  plaintiffs  In  error, 
Robert  E.  Moss  and  TjCwIs  K.  Becii,  for  per- 
forming an  operation  upon  bis  eleven  year 
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old  child,  Imogene,  alleging  that  the  opera- 
tion, which  resulted  in  the  death  of  the  child, 
was  performed  without  his  consent. 

Imogene  lived  with  her  parents  at  Center 
Point,  60  miles  distant  from  San  Antouio. 
On  May  8,  1910,  the  father  placed  her  In  the 
Immediate  care  and  custody  of  her  adult  sis- 
ter, Clara,  and  permitted  her  to  go  with  her 
to  San  Antonio.  Clara,'  who  had  had  three 
years'  experience  In  training  to  become  a 
graduate  nurse,  took  Imogene  to  Dr.  Moss, 
stating  to  him  that  she  bad  brought  ber 
down  to  bare  her  examined  to  ascertain 
whether  an  operation  was  needed  for  the  re- 
moval of  adenoids,  explaining  that  the  child 
had  difficulty  In  breathing  and  was  sub'"ct 
to  attacks  of  rheimiatism.  An  examination 
by  Dr.  Moss  disclosed  badly  diseased  tonsils 
and  the  appearance  of  adenoids,  and  he  in- 
formed them  that  a  real  necessity  existed 
for  an  operation  to  remove  the  diseased  ton- 
sils and  adenoids. 

Having  agreed  upon  a  date  for  the  opera- 
tion, Imogene  returned  with  Clara  and  anoth- 
er sister,  Nellie,  who  had  hod  two  years' 
training  as  a  nurse.  After  an  examination 
of  tbe  heart,  an  anesthetic  was  administered, 
and  the  tonsils  and  adenoids  removed ;  but, 
before  coming  from  under  the  influence  of 
the  anesthetic,  the  child  died. 

Defendant  in  error  by  amended  pleading 
abandoned  all  allegations  of  negligence  and 
unskillfulness,  and  relied  for  recovery  solely 
lipon  the  ground  that  the  operation  was  with- 
out his  consent.  Tbe  court  Instructed  the  Ju- 
ry that  if  plaintitTs  in  error,  without  the  con- 
sent of  the  parents,  operated  upon  the  child, 
using  an  anesthetic,  and  that  she  died  as  the 
result  of  the  operation  or  the  effect  of  the 
chloroform  or  both,  to  find  for  the  defendant 
in  error,  without  regard  to  any  question  of 
negligonce  or  unskillfulness. 

The  Jury  returned  a  verdict  for  the  plaln- 
tltts  in  error,  and  a  Judgment  was  rendered 
In  their  favor.  Upon  appeal  the  Court  of 
Civil  Appeals  held  that  the  plaintiffs  in  error 
failed  to  show  that  the  adult  daughters  or 
either  of  them  had  any  authority,  expressed 
or  implied,  to  have  tbe  operation  performed 
■upon  the  minor  sister.  The  court  also  held 
that,  as  the  child,  on  account  of  her  minor- 
ity, could  not,  and  the  parents  did  not,  give 
consent,  bad  she  survived  tbe  operation,  she 
would  have  had  a  cause  of  action  as  for  a 
technical  assault  and  battery,  and  that  there- 
fore the  parents,  in  virtue  of  article  4695,  R. 
S.  1911,  have  a  cause  of  action.  191  S.  W. 
843.  The  writ  was  granted  upon  application 
referred  to  the  Committee  of  Judges. 

[1  ]  The  Court  of  Civil  Appeals  in  the  exer- 
cise of  its  power  having  reversed  and  re- 
manded tbe  Judgment  of  the  trial  court  upon 
the  theory  that  the  verdict  In  favor  of  plain- 
tiffs in  error  was  unauthorized  by  the  evi- 
dence, its  conclusion  on  the  facts  will  not 
be  disturbed,  nor  will  its  Judgment  be  revers- 
ed, onleas  it  has  committed  errors  of  sub- 


stantlre  law  rendering  its  condusicm  on  the 
facts  immaterial. 

[2]  This  leads  ns  to  consider  whether  tbe 
sisters  as  temporary  custodians  of  tbe  diild 
had  the  right  to  give  cumsent  to  the  opera- 
tion ;  or  whether  the  physicians'  act  in  per- 
forming it  was  Justified,  regardless  of  tbe 
parent's  consent,  upon  tbe  ground  that  tbe 
paramoimt  Interest  of  tbe  child  demanded 
the  operation.  Tbe  authorities  are  unani- 
mous in  holding  that  a  surgeon  is  liable  for 
operating  upon  a  patient,  unless  be  obtains 
the  consent  of  the  patient,  if  competent  to 
give  sndi  consent,  or,  if  not,  of  some  one 
who,  under  tbe  circumstances,  ^ould  be  le- 
gally authorized  to  give  the  requisite  con- 
sent If  a  person  should  be  injured  to  tbe 
extent  that  he  is  unconscious,  and  his  in- 
juries of  such  nature  as  to  require  prompt 
surgical  attention,  a  physician  xalled  to  at- 
tend would  be  Justified  in  applying  such  treat- 
ment as  might  reasonably  be  necessary  for 
the  preservation  of  his  life  or  limb,  and  con- 
sent on  tbe  part  of  tbe  injured  person  would 
be  implied  upon  the  ground  of  an  existing 
emergency.  Mohr  v.  Williams,  95  Minn.  261, 
104  N.  W.  12,  1  L.  R.  A.  (N.  S.)  439,  111  Am. 
St.  Rep.  462,  6  Ann.  Cas.  303 ;  Pratt  v.  Da- 
vis, 224  111.  300,  79  N.  E.  562,  7  L.  R.  A.  (N. 
S.)  609,  8  Aim.  Cas.  197;  Rolater  v.  Strain, 
39  OkL  672,  137  Pac.  96,  60  L.  R.  A.  (N. 
S.)  880 ;  Schloendorff  v.  Society  of  New  York 
Hospital,  211  N.  Y.  125,  105  N.  E.  92,  52  li. 
R.  A.  (N.  S.)  605,  Ann.  Cas.  19150.  681. 

[3-6]  The  evidence  is  to  tbe  effect  that  the 
germs,  seeping  from  tbe  diseased  parts,  and 
carried  by  means  of  tbe  circulation  of  tbe 
blood,  permeate  and  poison  the  system,  and 
unless  arrested  by  an  operation  such  as  was 
had  In  this  case  will  eventually  undermine 
the  whole  constitution  and  result  in  deatb. 
The  evidence  shows  that  there  was  an  abso- 
lute necessity  tor-  a  prompt  operation,  but 
not  emergent  in  the  sense  that  deatb  would 
likely  result  immediately  upon  failure  to  per- 
form it.  In  fact,  it  is  not  contended  that 
any  real  danger  would  have  resulted  to  the 
child  had  time  been  taken  to  consult  the  par- 
ent with  reference  to  the  operation.  There- 
fore the  operation  was  not  Justified  upon  tbe 
ground  that  an  emergency  existed. 

The  physicians,  acting  in  good  faith.  In  as- 
suming the  sisters  had  authority  to  give  con- 
sent, undertook  to  perform  the  operation, 
and,  although  tbe  operation  was  skillfully 
performed  and  without  negligence,  deatb  en- 
sued, either  as  the  result  of  the  operation  or 
of  administering  the  anesthetic,  or  l>oth.  Tbe 
sisters  were  but  tbe  temporary  custodians  of 
the  child,  and  as  such  temporary  custodians 
had  no  authority  to  give  consent  to  perform 
the  operation  in  the  absence  of  an  emergen- 
cy. The  parent  was  tbe  only  one  who  could 
legally  give  consent  to  perform  It,  and.  If 
not  given,  the  physicians'  act  in  performing 
it  was  a  legal  wrong.  If  performed  without 
the  consent  of  the  parent,  it  would  amount  to 
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a  technical  assault  for  which  the  child  could 
have  recovered  had  she  survived  the  opera- 
tion, and  It  follows  that,  under  article  4685,' 
the  cause  of  action  would  survive  to  the  de- 
fendant In  error,  not  dependent,  however,  up- 
on the  extent  of  the  Injuries  to  the  minor 
child. 

It  is  insisted  that  the  paramount  interest 
of  the  child  alone  must  be  considered  In  de- 
termining whether  such  an  operation  shall 
be  performed,  and  that  if  1'  -  health  demands 
ed  an  operation,  and  that,  if  skillfully  per- 
formed, no  cause  of  action  would  arise,  even 
though  it  resulted  disastrously.  The  law 
wisely  reposes  In  the  parent  the  care  and 
custody  of  the  minor  child,  and  neither  a 
physician  nor  those  in  temporary  custody  of 
the  child  will  be  permitted,  in  a  case  of  this 
diaracter,  to  determine  those  matters  touch- 
ing its  welfare. 

We  recommend,  therefore,  that  the  judg- 
ment of  the  Court  of  Civil  Appeals  reversing 
and  ronanding  the  cause  be  affirmed. 

PHILLIES,  C.  J.  We  approve  the  Judg. 
ment  recommended  in  this  case. 


KINNEY  V.  TRI-STATE  TELEPHONE   CO. 

•t  al.     (No.    l75-3l9e.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
May  26,  1920.) 

1.  DIvorea  «=3l56  —  Interlooatory  Judgnent 
doe*  not  dissolve  marriage. 

Interlocutory  divorce  order,  "that  when  one 
year  shall  have  expired  after  the  entry  of  this 
interlocutory  judgment  a  final  judgment  and  de- 
cree shall  be  entered  granting  a  divorce  herein," 
etc.,  held  not  to  have  dissolved  the  bonds  of 
matrimony. 

2.  Judgment  «=>2IS->'iBterloeutory  Judgment" 
defined. 

A  judgment  which  leaves  something  further 
to  be  determined  and  adjudicated  by  the  court 
in  disposing  of  the  parties  and  their  rights  is 
"interlocutory." 

[Ed.  Note— For  other  definitions,  see  Words 
aud  Phrases,  First  and  Second  Series,  Inter- 
locutory Decree  or  Judgment.] 

3.  Judgment  «=92I7— Roqalsltos  of  a  "floal 
Judgment"  stated. 

A  "final  judgment"  should  contain  the  Ju- 
dicial ascertainment  of  the  facts,  together  Tvith 
the  manner  of  their  ascertainment  and  a 
recorded  declaration  of  the  court  pronouncing 
the  legal  consequences  upon  the  facts  thus 
ascertained. 

[E!d.  Note.— For  other  definitions.  s"e  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment.] 

4.  Marriage  €=>40(6,  10)— Praanmptlon  that 
first  wife  has  boon  divorced  on  proof  of  a 
•ocond  marriage. 

On  proof  that  deceased  had  been  married 
to  both  women  claimiiy;  to  have  been  his  lawful 


wife  at  time  of  his  death,  the  presumption,  in 
absence  of  other  proof,  is  that  the  subsequent 
marriage  was  lawful  and  that  he  had  obtained  a 
divorce  from  wife  by  first  marriage;  but  such 
presumption  is  rebutted  by  proof  that  no  di- 
vorce has  been  granted. 

5.  Divorce  <S=s>1 56— Final  Judgment  after  death 
of  husbami  for  whom  intertoeutory  decree 
had  been  rendered  held  not  valid. 

Where  husband  for  whom  interlocutory  di- 
vorce judgment  had  been  rendered  died  before 
entry  of  final  judgment  but  after  expiration  of 
the  year  he  was  required  to  wait  before  final 
judgment  could  be  entered,  the  final  judgment 
where,  not  entered  nunc  pro  tunc  had  no  valid- 
ity as  a  judgment. 

6.  Marriage  €=>40(  10)— Interlocutory  divorce 
decree  from  first  wife  held  to  rebut  presump- 
tion of  validity  of  second  marriage. 

In  an  action  for  death  benefit,  involving 
question  of  whether  deceased's  first  or  second 
wife  was  entitled  thereto,  evidence  of  interlocu- 
tory divorce  judgment  against  first  wife  held  to 
brealt  down  prima  facie  case  for  second  wife 
established  by  proof  of  her  marriage  and  to 
present  issue  as  to  whether  deceased  had  mar- 
ried second  wife  without  being  divorced  from 
first  wife,  in  rebuttal  of  presumption  of  validity 
of  second  marriage;  such  judgment  not  sever- 
ing bonds  of  matrimony  with  first  wife  and 
negativing  any  presumption  ^at  divorce  had 
been  obtained  in  any  other  jurisdiction. 

7.  Appeal  and  arror  <S=»I082(I)— Holding  of 
Court  of  Civil  Appeals  as  to  Inadmissibility  of 
evidence  held  reviewable  by  Supreme  Court. 

Holding  of  Court  of  Civil  Appeals  that  judg- 
ment roll  was  inadmissible  in  evidence  to  prove 
no  divorce  had  been  granted  from  deceased's 
first  wife,  under  allegation  that  she  was  his 
lawful  wife  at  the  time  of  his  death,  held  re- 
viewable by  Supreme  Court,  being  based  upon 
a  legal  conclusion  in  contravention  of  estab- 
lished rule  in  the  state. 

8.  Marriage  <@=>39— Judgment  roll  held  admis- 
sible under  the  pleadings  to  prove  no  divorce. 

In  an  action  for  death  benefit  involving  is- 
sue of  whether  deceased's  first  or  second  wife 
was  entitled  thereto,  judgment  roll  in  divorce 
action  against  first  wife  held  admissible  to 
prove  first  wife  was  not  divorced,  under  alle- 
gation that  she  was  his  lawful  wife  at  time 
of  his  death. 

Error  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District. 

Action  by  Elsie  Kinney  and  another 
against  the  Tri-State  Telephone  Company,  in 
which  Nellie  Kinney  intervened.  Judgment 
for  intervener  was  reversed  and  judgment 
was  rendered  for  named  plalntifC  by  Oourt 
of  CivU  Appeals  (201  S.  W.  1180),  and  in- 
tervener brings  error.  JTudgment  of  Court  «f 
Civil  Appeals  reversed,  and  that  of  trial 
court  affirmed. ' 

Charles  H.  Haines,  of  Denver,  Colo.,  and 
Archibald  Dorman,  and  Joseph  M.  Kealon, 
both  of  M  Paso,  for  plaintiff  in  error. 
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Jno,  T.  Hffl,  Lelj*  Olark,  Dell  W.  Haiv 
rington.  and  Turney,  Cnlwell,  Holllday  & 
Pollard,  all  of  El  Paso,  for  defendants  in  er- 
ror. 

SADIiBR,  P.  J.  This  case  Is  before  as  np- 
on  writ  of  error  to  the  Judgment  of  the  Court 
of  Civil  Appeals,  In  which  the  Judgment  of 
the  trial  court  is  reversed  and  Judgment  ren- 
dered for  tlie  appellant,  Elsie  Kinney.  201 
S.  W.  1180.  The  statement  and  findings  of 
fact  by  the  Court  of  Civil  Appeals  are  as  fol- 
lows: 

"Elsie  Kinney  and  Ndlie  CFavenger  broaght 
this  suit  as  the  wife  and  mother  of  H.  B.  Kin- 
ney, deceased,  against  the  Tri-State  Telephone 
Company  for  $3,060,  being  the  amount  of  a 
benefit  fund  in  the  latter's  hands,  due,  under'  a 
plan  of  insurance  to  be  hereinafter  described,  to 
them  as  the  beneficiaries  therein.  Nellie  Kin- 
ney intervened  and  claims  the  fund,  alleging 
that  she  was  the  lawful  wife  of  said  Kinney, 
and,  further,  that  she  had  not  been  divorced 
from  deceased.  The  telephone  company  answer- 
ed that  it  had  the  money;  that,  by  the  terms 
of  the  contract,  it  was  payable,  first  to  the  wife 
of  deceased,  second  to  the  children,  and  third 
to  the  dependent  relatives,  and  that  in  the  ab- 
sence of  either  to  lapse,  tendered  the  money  into 
court,  to  be  paid  to  the  party  to  whom  the 
court  determined  by  its  judgment  it  should  be 
paid.  This  appeal  is  from  a  judgment  in  favor 
of  intervener,  Nellie  Kinney,  for  the  entire 
fimd. 

"Findings  of  Facts. 

"The  findings  of  facts  by  the  trial  court  are 
very  lengthy,  so  we  make  such  statement  of  the 
undisputed  facts  as  are,  in  onr  judgment,  per- 
tinent to  the  issues  raised  by  the  assignments 
and  counter  propositions  of  appellee. 

"Harry  B.  Kinney  and  Nellie  Flaherty  were 
married  June  16,   1909,   separated  October  S, 
1911,  and  never  lived  together  afterwards.    She 
continued  to  live  in  the  state  of  Colorado  to 
the  date  of  the  institution  of  this  suit    March 
26,  1914,  he  filed  his  complaint  for  divorce  in 
the  court  of  Los  Angeles  county,  Cal.     Service 
was  had  by  delivering  a  summons  to  Nellie  Kin- 
ney in  Colorado,  and  on  August  19,  1914,  the 
following   judgment  was  entered: 
"  'In  the  Superior  Court  of  the  State  of  Cali- 
fornia in  and  for  the  County  of  Los  Angeles. 
"  'Harry  B.  Kinney,  Plaintiff,  vs.  Nellie  Kinney, 
Defendant.    Interlocutory  Judgment  by  De- 
fault in  Action  for  Divorce. 

"  'This  cause  came  on  regularly  to  be  heard 
the  19th  day  of  August,  1914,  before  the  said 
superior  court,  in  department  5  thereof;  Geo. 
S.  Richardson  appearing  as  attorney  for  plain- 
tiff herein,  and  no  one  appearing  for  said  de- 
fendant. And  it  appearing  that  the  defendant 
was  duly  served  with  process  herein,  and  said 
defendant  not  having  answered  plaintiffs  com- 
plaint herein,  within  the  time  provided  by  law 
or  otherwise;  and  the  default 'of  the  defendant 
for  not  answering  the  said  complaint  having 
been  duly  entered  herein  in  the  manner  provided 
by  law;  and  evidence  having  been  introduced 
on  behalf  of  said  plaintiff  at  said  hearing  of  this 
cause;  and  said  cause  having  been  submitted 
to  the  court  for  its  consideration  and  decision: 


"  "Now  therefore  said  eourt,  having  duly  con- 
sidered the  same,  makes  Its  findings  of  fact 
and  decision  as  follows.  The  court  finds  that 
all  of  the  allegations  contained  in  die  complaint 
ara  true,  and  that  a  divorce  ought  to  be  granted 
as  prayed  for  in  said  complaint  Wherefore  it 
is  hereby  ordered,  adjudged,  and  decreed  that 
the  said  plaintiff  is  entitled  to  a  divorce  from 
the  defendant;  that  when  one  year  shall  have 
expired  after  the  entry  ■  of  this  interlocutory 
judgment  a  final  judgment  and  decree  shall  be 
entered  granting  a  divorce  herein,  wherein  and 
whereby  the  bonds  of  matrimony  heretofMe  ex- 
isting between  said  plaintiff  and  said  defendant 
shall  be  dissolved,  and  at  that  time  tlie  court 
shall  grant  such  other  and  further  relief  as  may 
be  necessary  to  complete  disposition  of  this  ac- 
tion. 

"  'Done  in  open  court  this  19th  dajr  of  August, 
A.  D.  1914.  Charles  WeUbom,  Judge.' 

"On  November  14,  1914,  Harry  B.  Kinney 
and  Elise  Kinney  were  married  and  lived  to- 
gether as  husband  and  wife  to  his  death.  She 
believed  that  he  had  obtained  a  divorce,  thooKh 
she  later  and  before  his  death,  found  and  read 
the  above  decree.  Concerning  the  matters  next 
above  she  testified: 

"  'We  became  engaged  some  time  about  the 
first  of  December,  1912.  I  knew  he  had  been 
married.  He  told  me  be  had  been  married  and 
he  intended  getting  a  divorce  when  I  first  met 
him— When  I  had  known  him  about  a  week.  I 
learned  that  he  actually  instituted  a  suit  for 
divorce.  I  did  not  understand  that  an  interloc- 
utory decree  had  been  entered  before  our  mar- 
riage. I  did  not  know  anything  about  what 
happened  to  the  case.  I  thought  I  knew  he  had 
been  divorced  because  he  told  me  he  had.  I 
did  not  see  a  copy  of  the  decree  before  we  were 
married,  but  I  did  before  Harry's  death  see  a 
copy  of  the  interlocutory  decree.  I  read  it.  It 
was  abont  December  1,  1912,  when  we  t>ecame 
engaged.  That  was  during  his  first  trip  to 
Raton.' 

"On  January  14,  1916,  Harry  B.  Kinn^  was 
accidentally  killed  while  in  the  servioe  of  the 
telephone  company. 

"On  February  10,  1916,  deceased's  attorneys 
of  record  appeared  in  the  court  of  Los  Angeles, 
and  upon  motion  the  above  decree  was  made 
final  by  the  following  decree:  •  •  • 
"  'Harry  B.  Kinney,  Plaintiff,  vs.  Nellie  Kinney, 
Defendant.     E'inal  Decree  of  Divorce. 

**  "This  cause  came  on  regularly  to  be  heard  the 
lAth  day  of  August,  A.  D.  1914,  Geo.  S.  Ridi- 
ardson  appearing  as  attorney  for  plaintiff  here- 
in, and  not  any  one  appearing  for  said  defend- 
ant, and  said  defendant  having  been  duly  served 
with  summons  and  copy  of  complaint  herein, 
and  said  defendant  not  having  answered  plain- 
tiff's complaint  herein  within  the  time  provided 
by  law  or  otherwise,  and  the  default  of  said 
defendant  for  not  answering  said  complaint 
having  therefore  been  duly  entered  herein  in  the 
manner  provided  by  law,  and  evidence  having 
been  introduced  on  behalf  of  said  plaintiff  here- 
in on  said  19th  day  of  August,  A.  D.  1914,  and 
said  cause  having  i)een  submitted  to  the  court 
for  its  consideration  and  decision,  and  the  court 
having  duly  considered  the  same,  filed  its  find- 
ings of  fact  and  decision  in  writing  therein  on 
said  19th  day  of  August,  1914,  and  on  said 
20th  day  of  August,  1914,  entered  its  interioca- 
tory  decree  ordering  and  decreeing  that  upon 
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the  expiration  of  the  period  of  one  year  from 
the  date  of  entry  of  said  interlocatory  decree  a 
.  final  jadgment  and  decree  be  entered  herein  or- 
dering and  decreeing  that  the  bonds  of  matri- 
mony heretofore  existing  between  said  plaintiff 
and  said  defendant  be  dlssolred,  and  freeing 
them  and  each  of  them  from  each  and  all  of 
the  obligations  thereof,  and  said  findings  of 
fact  and  conclusions  of  law,  and  said  interlocu- 
tory decree,  having  been  duly  filed  and  entered, 
and  said  period  of  one  year  having'  elapsed 
since  the  entry  of  said  interlocatory  decree,  and 
no  appeal  having  been  taken  from  said  interloc- 
utory decree,  and  said  interlocutory  decree  not 
having  been  modified  or  set  aside,  and  the  same 
being  in  full  force  and  effect,  and  said  plaintiff, 
Harry  B.  Kinney,  through  his  attorney,  Geo. 
S.  Richardson,  having  in  open  court  on  this 
day,  to  wit,  the  10th  day  of  February,  A,  D. 
1916,  moved  saitl  superior  coTirt  in  and  for  the 
county  of  Los  Angeles,  is  department  5  thereof, 
for  a  final  order,  judgment,  and  decree  in  ac- 
cordance with  said  findings  of  fact  and  conclu- 
sions of  law,  and  said  interlocutory  decree  and 
said  motion  having  been  duly  heard  and  no  one 
appearing  to  contest  the  same,  said  motion  was 
duly  granted  by  said  court,  and  said  court 
having. made  its  order  that  a  final  order,  judg- 
moat,  and  decree  be  made  and  entered  herein 
in  accordance  with  said  findings  of  fact  and  con- 
clusions of  law  and  said  interlocutory  decree: 
"  "Now,  therefore,  it  is  hereby  ordered  and  de- 
creed that  the  bonds  of  matrimony  heretofore 
existing  between  said  plaintiff,  Harry  B.  Kin- 
ney, and  said  defendant,  Nellie  Kinney,  be  and 
the  same  are  hereby  dissolved,  and  that  said 
plaintiff  and'  said  defendant,  and  each  of  them, 
be  and  they  are  hereby  freed  from  each  and  all 
of  the  obligations  thereof. 

*  "  'Done  in  open  coart  this  10th  day  ot  Feb- 
rnary  A.  D.  1916. 

"  'Charles  Wellbom,  Judge.' 
"Nellie  Kinney  had  known  nothing  of  the 
whereabouts  of  her  husband  from  October,  1912, 
nntil  she  learned  of  his  death.  She  appeared  in 
the  coart  of  Los  Angeles  by  attorney  by  motion 
to  set  aside  the  two  decrees,  and  her  motion 
was  overruled.     She  did  not  appeal. 

"Jannary  16,  1914,  Harry  B.  Kinney  went 
into  the  service  of  the  Tri-State  Telephone  Com- 
pany, and  ot  this  time  it  had  in  effect  the  plan 
of  disability  and  death  benefits  to  its  employes 
a*  follows: 

"  'Plan  for  Employee'  Pensions,  Disability  Ben- 
efits and  Death  Benefits. 
"  'Sec.  &  Death  Benefits.  (1)  Jn  the  event  of 
the  death  of  any  employ^,  resulting  from  acci- 
dental injury,  on  or  after  January  1, 1913,  aris- 
ing oat  of  and  in  the  course  of  employment  by 
the  company,  there  shall  be  payable  to  the  em- 
ploye's beneficiaries,  as  provided  in  paragraph 
3  of  this  section  (snbject,  however,  to  the  con- 
ditions elsewhere  imposed  in  these  regulations), 
a  death  benefit  which  shall  equal  three  years' 
wages,  as  hereinafter  in  this  secti<H>  defined, 
which  shall  in  no  case  exceed  five  thousand 
dollars.  In  addition  to  the  death  benefit,  the 
necessary  expenses  of  the  burial  of  the  deceased 
employe,  not  exceeding  one  hundred  and  fifty 
dollars  (IISO.OO),  shall  be  paid  from  the  fund. 

•  •  •  (3)  The  death  benefit,  in  case  of  an 
employe's  death  by  either  accident  or  sickness, 
shall  be  paid  only  to  the  wife  (or  husband)  or 
dependent  relatives  of  the  employ^,   and  such 


payment  shall  be  made  In  the  following  order: 
Provided,  however,  that  upon  written  applica- 
tion of  an  employe,  and  good  cause  shown,  the 
committee  may  authorize  a  change  in  such  or- 
der of  payment,  but  no  persons  other  than  the 
beneficiaries  herein  designated  shall  receive  pay- 
ment on  account  of  such  benefit:  First,  to  the 
wife  (or  husband)  of  the  employA  •  •  •• 
"At  the  time  Kinney  entered  the  employment 
of  the  company  be  designated  his  mother  as  the 
beneficiary.  After  his  marriage  he,  in  the  ipan- 
ner  provided,  designated  Elsie  Kinney  aa  his 
beneficiary." 

We,  however,  desire  to  add  to  the  above 
the  following  additional  statement: 

The  Judgment  roll  In  the  case  of  Kinney  v. 
Kinney  in  the  superior  court  of  the  state  of 
California  for  the  county  of  Los  Angeles 
was  introduced  in  evidence  by  the  plaintiff 
in  error,  over  the  objection  made  by  de- 
fendaats  in  error.  Thereafter,  and  without 
any  limitation  as  to  its  purpose,  counsel  for 
Elsie  Kinney  introduced  and  read  in  evi- 
dence the  entire  Judgment  roll  In  said  cause. 
Dohoney  v.  Wopiack,  1  Tex.  Civ.  App.  354,  "19* 
S.  W.  883,  20  S.  W.  950;  Panhandle  National 
Bank  v.  Emery,  78  Tex.  498,  15  S.  W.  23; 
Sanger  v.  Craddock  (Sup.)  2  S.  W.  196.  The 
uncontradicted  evidence  is  that  H.  B.  Kinney 
filed  suit  for  divorce  against  Nellie  in  Colora- 
do, and  dismissed  it  on  his  own  motion ;  that 
the  (Colorado  and  California  suits  were  the 
only  actions  begun  for  divorce  by  H.  B.  Kin- 
ney. Nellie  Kinney  testified  that  she  never 
had  been  divorced  from  H.  B.  Kinney ;  that 
she  never  bad  any  notice  of  any  other  suits 
for  divorce  than  as  above  stated;  that  she 
never  sought  to  obtain  a  divorce  from  H.  B. 
Kinney. 

The  trial  court  found  these  facts,  and  the 
Court  of  Civil  Appeals  does  not  make  any 
finding  of  fact  adverse  to  those  by  the  trial 
court. 

The*  uncontradicted  evidence  is  that  H.  B. 
Kinney  did  not  make  any  written  application 
showing  good  cause  for  change  of  beneficiary 
as  provided  by  the  plan,  and  designated  no 
beueflciary  other  than  his  lawful  wlfa  The 
committee  having  charge  of  the  management 
of  the  fund  so  found,  Howard  C.  Vaille  so 
testified,  and  the  trial  court  ^o  found. 

The  Court  of  Olvil  Appeals  disposed  of 
every  assignment  by  appellants,  and  the 
case  is  before  us  solely  upon  the  assignments 
raised  by  plaintiflT  in  error  in  application  fdr 
the  writ  of  error. 

The  real  parties  to  the  appeal  and  to  this 
writ  of  error  are  Elsie  Kinney  on  the  one 
part,  and  Nellie  Kinney  on  the  other;  each 
claiming  to  be  the  lawful  wife  ot  H.  B.  Kin- 
ney at  the  date  of  his  death.  The  Court  of 
Civil  Appeals  rendered  Judgment  in  behalf 
of  Elsie  Kinney  for  the  fund  involved. 

Opinion. 

As  we  construe  the  opinion  of  the  Court  of 
Oivll  Appeals,  it  is  not  a  finding  that  the  evt- 
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denoe  Is  tnanffldent  to  snpport  tbe  Jndgment 
of  the  trial  court,  or  that  the  Jadgment  Is 
against  the  weight  of  the  eridence.  It  is 
rather  a  holding  that,  although  the  Judgment 
roll  was  introduced  in  evidence,  yet,  as  a 
matter  of  law,  it  did  not  prove  anything,  and 
that  therefore  there  was  no  evidence  to  sus- 
tain the  judgment  of  the  trial  court;  ttiat 
on  the  nncontradicted  facts  which  the  evi- 
dence established  in  law  Elsie  Kinney  sboald 
recover.  The  whole  question,  therefore,  is 
with  reference  to  the  soundness  of  the  prop- 
ositions of  law  on  which  the  Court  of  Civil 
Appeals  bases  its  conclusion  that  there  is  no 
evidence  to  support  the  Judgment  of  the  trial 
court,  and  that  the  uncontradicted  evidence 
authorizes  the  Judgment  which  it  renders. 

The  uncontradicted  and  undisputed  facts 
are  tliat  H.  B.  Kinney  married  Nellie  Flaher- 
ty June  16,  1909;  that  they  separated  Octo- 
ber 5,  1911,  and  never  thereafter  lived  to- 
gether ;  that  on  August  19,  1914,  in  a  divorce 
suit  filed  by  H.  B.  Kinney  against  Nellie 
^inney  in  California,  an  interlocutory  order 
was  entered  which  was  not  made  final  until 
February  10,  1916,  subsequent  to  the  death 
of  Harry  B.  Kinney;  that  in  1914  H.  B. 
Kinney  married  Elsie,  and  they  lived  t<^etb- 
er  to  his  death. 

The  Court  of  Olvil  Appeals  takes  the  posi- 
tion that  the  introduction  of  these  orders  of 
the  California  court  does  not  constitute  evi- 
dence which  negatives  the  presumption  of  a 
lawful  marriage  between  deceased  and  Elsie 
Kinney.  In  other  words,  that  although  this 
judgment  roll  is  in  evidence,  yet  that  it  has 
-  no,  probative  force,  because  Nellie  Kinney 
failed  to  plead  the  law  of  the  state  of  Cali- 
fornia with  reference  to  the  effect  of  these 
orders;  and  further  that,  not  having  done 
so,  it  is  presumed  that  the  law  of  California 
with  relation  to.  the  subject  is  the  same  as 
tliat  of  Texas. 

[1]  Whether  we  undertake  to  construe  the 
effect  of  the  court  proceeding  in  Oalifomia 
tinder  the  law  of  California  or  under  the 
laws  of  Texas  is,  in  our  Judgment,  immateri- 
al. In  our  opinion,  under  the  laws  of  Texas 
the  interlocutory  Judgment  rendered  August 
19,  1914,  possessed  no  power  destructive  of 
the  relation  existing  between  Nellie  Kinney 
and  II.  B.  Kinney  until  it  later  should  be 
strengthened  by  a  final  judgment  pronounc- 
ing the  decision  of  the  court  with  reference 
to  the  rights  of  the  parties.  The  interlocu- 
tory order  did  no  more  than  to  announce  the 
conclusion  of  the  court  on  the  value  of  the 
facts  proved,  and  to  determine  that  under 
those  facts  a  divorce  ought  to  be  granted. 
The  order  does  not  of  itself,  either  by  its 
terms  or  under  any  known  rule  of  Interpre- 
tation, pronounce  the  judgment  of  the  court 
dissolving  the  bonds  of  matrimony.  It  spe- 
cially excludes  the  idea  of  its  finality  or  def- 
tniteness  as  an  adjudication  of  the  final  sta- 
tus of  the  parties.    It  provides: 


'  "Hat  whca  one  jen  shall  have  expired  after 
'  tbf  entry  of  this  iatcriocatory  jndgment  a  final 
I  judgment  and  decree  shall  tie  entered  graadiig 
:  a  divorce  bereiii,  wherein  and  whereby  the 
;  bonds  of  matrimony  heretofore  i»Ti«tiiig  lietween 
,  said  plaintiff  and  said  defendant  sliaU  tie  di»- 
I  solved,  and  at  that  time  the  court  aliall  grant 
I  snch  other  and  further  relief  as  may  be  neces- 
I  sary  to  complete  dispositiDn  of  this  acti<m." 

j      This  ordn  shows,  therefore,  on  its  face^ 

:  that  the  court  held  witliin  its  bosom  the  final 

jadgment  to  be  rendered,  and  tliat  It  was 

postptmed,  snbject  to  renditimi  of  final  de> 

cree  at  some  future  date. 

[2,  3]  As  announced  in  linn  v.  Arambold, 
55  Tex.  611,  Fitzgerald  v.  Evans,  53  Tex.  461, 
and  Easthan  v.  Sallis,  60  Tex.  576,  a  judg- 
ment wliich  leaves  something  further  to  tie 
determined  and  adjudicated  by  the  court  in 
disposing  of  tlie  parties  and  their  rights  is 
interlocutory.  A  final  judgment  sboald  con- 
tain the  Judicial  ascertainment  of  the  facts, 
together  with  the  manner  of  their  ascertain- 
ment, and  a  recorded  declaration  of  the 
court  pronouncing  the  legal  consequences  up- 
on the  facts  thus  ascertained.  To  be  a  "final 
judgment,"  it  must  contain: 

(a)  "Declaration  in  the  record  of  the  decision 
or  sentence  of  the  law  pnMiounced  by  the  court 
upon  the  matter  contained  in  the  record." 

Under  the  law  of  this  state  the  first  order 
entered  in  the  divorce  proceedings  In  Califor- 
nia must  be  held  inoperative  to  effect  a  dis- 
solution of  the  existing  bonds  of  matrimony 
between  H.  B.  Kinney  and  Nellie  Kinney. 

This  condition  of  affairs  continued  until 
after  the  death  of  H.  B.  Kinney.  At  the 
time  of  his  death  and  during  the  preceding 
time  that  he  lived  with  Elsie  Kinney,  he  was 
the  lawful  busband  of  Nellie  Kinney,  unless 
there  had  been  granted  at  some  other  time 
or  place  a  valid  decree  of  divorce.  The  un- 
contradicted evidence  is  that  he  made  only 
two  efforts  to  obtain  a  divorce  from  Nellie 
Kinney ;  one  in  Colorado,  which  he  volun- 
tarily dismissed,  and  the  other  in  California, 
In  the  cause  in  which  the  interlocutory  Judg- 
ment was  rendered.  After  the  death  of  H. 
B.  Kinney,  an  effort  was  made  to  make  final 
the  interlocutory  decree  which  had  been  ren- 
dered in  the  California  court,  thereby  recog- 
nizing that  it  was  not  final.  This  Is  a  cir- 
cumstance corroborative  of  the  testimony 
of  Nellie  Kinney  that  she  bad  never  been  di- 
vorced, and  a  recognition  of  the  continuance 
of  the  marital  relationship  in  the  absence  of 
the  final  decree. 

[4]  It  is  true  that,  without  any  other  proof 
save  that  showing  the  marriage  of  Nellie 
Flaherty  in  1909  and  the  marriage  to  Elsie 
in  1911,  the  presumption  would  be  In  behalf 
of  a  lawful  act  on  the  part  of  the  deceased 
and  that  he  had  obtained  a  divorce  before 
bis  marriage  to  Elsie.  But  when  the  prior 
marriage  is  shown,  and  the  testimony  is  of- 
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fered  showing  that  no  divorce  has  ever  been 
granted — taking  the  acts  of  the  deceased 
with  reference  thereto  which  were  extant  as 
showing  that  they  fell  short  of  a  divorce— 
an  Issue  of  fact  was  thereby  presented  in 
rebuttal  of  this  presumption.  The  trial  court 
found  the  f&cts  against  Elsie  Kinney,  and  in 
our  opinion  under  the  law  of  Texas  no  other 
conclusion  could  have  been  drawn  than  the 
one  which  was  found  by  the  trial  court. 

[S]  The  final  judgment  rendered  on  Febru- 
ary 10,  1916,  was  not  a  Judgment  nunc  pro 
tunc.  The  Judgment  roll  does  not  show  it  to 
be  entered  nunc  pro  tunc.  It  has  no  validity 
as  a  Judgment. 

To  have  maintained  the  plalntUI's  cause  of 
action,  it  was  necessary  for  Elsie  Kinney  to 
show  that  she  had  been  lawfully  married  to 
H.  B.  Kinney,  and  was  his  lawful  wife  at 
the  date  of  his  death.  We  assume  that  this 
may  be  shown  prima  facie  by  the  facts, 
which  disclose  that  she  was  married  to  him 
In  1914,  and  that  she  continued  to  live  with 
talm  to  the  time  of  his  death.  It  then  be- 
came necessary  for  NelUe  Kinney,  in  order  to 
defeat  the  contention  of  Elsie,  to  show,  not 
only  that  H.  B.  BUnney  liad  been  married 
prior  to  his  marriage  to  Elsie,  but  that  that 
maiTlage  never  bad  been  dissolved.  When 
Nellie  showed  by  her  evidence  that  H.  B.  Kin- 
ney married  her  prior  to  the  time  he  married 
Elsie,  and  then  introduced  evidence  showing 
without  contradiction  and  undiluted  that 
H.  B.  Kinney  never  had  been  divorced  from 
her,  she  rebutted. the  presumption  of  law  in 
favor  of  Elsie  and  destroyed  by  facts  the  ef- 
fect of  that  presumption.  The  court  found 
that  she  had  done  this. 

[t]  The  Court  of  Civil  Appeals  does  hot 
hold  that  the  evidence  is  insufficient  to  sus- 
tain the  finding  of  the  trial  court  in  favor  of 
Nellie  Kinney.  It  holds  that,  although  the 
proof  was  in,  it  ccmstituted  no  evidence  of 
the  facts  wliich  it  was  intended  to  establish ; 
that  as  a  matter  of  law  it  proved  nothing; 
that  Nellie  Kinney  stood  in  the  court  having 
proved  only  one  £act  (the  previous  mar- 
riage) ;  and  that  this  fact  was  not  sufficient 
to  destroy  the  case  made  by  Elsie.  We  cah- 
not  accede  to  this  holding.  We  think  the 
evidence  sufficient  in  law  to  present  the  is- 
sue of  no  divorce.  The  only  evidential  effect 
— if  It  should  be  given  any — of  the  final 
Judgment  in  the  California  court,  is  to  show 
a  recognition  of  the  inefflcacy  of  the  inter- 
locutory Judgment  to  dissolve  the  Iwnds  of 
matrimony.     It  manifests  a  recognition  of 


the  fact  that  in  the  Oalifomia  court  was 
pending  the  only  divorce  suit  by  H.  B.  Kin- 
ney; its  effect  Is  to  negative  any  presump- 
tion that  H.  B.  Kinney  bad  obtained  a  di- 
vorce in  some  other  Jurisdiction. 

The  good  faith  of .  Elsie  cannot  affect  the 
transaction,  because  the  property  involved 
In  this  litigation  is  not  property  which  has 
been  accumulated  by  the  Joint  efforts  of  H. 
B.  Kinney  and  Elsie  during  the  purported 
marriage  estate.  It  Is  rather  a  donation  or 
bounty  provided  by  the  telephone  company 
for  the  protection  of  spedflc  beneficiaries. 
The  fund  clearly  goes,  not  by  designation  of 
H.  B.  Kinney,  but  by  virtue  of  the  provision 
of  the  plan,  to  the  lawful  wife  at  the  date 
of  his  death,  whomsoever  she  may  be. 

We  do  not  desire  to  be  understood  as  hold- 
ing that  under  the  pleading  in  this  case  the 
laws  of  .California  could  not  have  been  In- 
troduced in  evidence.  That  is  a  question 
that  is  immaterial  to  the  disposition  of  the 
case,  and  upon  which  we  express  no  opin- 
ion. 

[7, 1]  If  the  opinion  of  the  Court  of  Civil 
Appeals  can  be  construed  into  a  holding  that 
the  Judgment  roll  was  not  admissible  in  evi- 
dence because  not  pleaded,  we  are  of  opinion 
that,  even  then,  the  Supreme  Court  would 
have  the  right  to  review  that  holding,  since 
It  is  based  upon  a  legal  conclusion  in  contra- 
vention of  the  established  rule  In  Texas.  It 
was  necessary  for  Nellie  Kinney  to  show 
that  H.  B.  Kinney  had  never  been  divorced 
from  her.  She  pleaded  that  fact,  and  plead- 
ed that  she  was  his  lawful  wife  at  the  time 
of  his  death.  This  pleading  raised  the  Issue 
as  to  whether  or  not  any  divorce  had  ever 
been  granted,  and  as  a  matter  of  law  it  was 
not  necessary  for  her  to  plead  her  evidence. 

There  is  no  evidence  In  the  record  tending 
to  show  that  H.  B.  Kinney  ever  endeavored 
to  designate  in  accordance  with  the  "plan" 
a  beneficiary  other  than  as  contemplated  by 
the  designation  specifically  set  forth  in  the 
plan.  Clearly,  the  sole  Question  at  issue  and 
decisive  of  the  rights  of  the  parties  is  as  to 
who  occupied  the  relationship  of  wife  to  H. 
B.  Kinney  at  the  date  of  his  death.  The 
trial  court  found,  and  we  think  properly,  in 
favor  of  Nellie  Kenney  on  that  issue. 

We  think  the  Judgment  of  the  Court  of  Civ- 
il Appeals  should  be  reversed,  and  that  of 
the  trial  court  affirmed. 

PHILLIPS,  O.  J.  We  approve  the  Judg- 
moit  rec<»nmended  In  this  case. 
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DUNCAN80N  at  al.  v.  HOWELL. 
(N«.  147-3094.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  9,  1920.) 

1.  Assoelatlons$=s>l5(l)— Parohasar*  of  tharaa 
In  colony  held  aqaltabla  owners  of  aeparate 
tracts  and  of  oxoasa  aoreaga. 

Purchasers  of  shares  in  a  colony,  with  un- 
derstanding it  contained  not  less  than  12,800 
acres,  each  share  representing  1/1232  part  of 
the  whole  tract,  on  paying  the  price  became 
collectively  equitable  ownera  of  their  interests 
in  the  entire  tract,  and  also  acquired  equitable 
title  to  an  excess  area  of  135.92  acres  subse- 
quently discovered  in  the  tract,  which  was  not 
reserved  from  sale  to  them  or  in  any  way  desig- 
nated or  segregated,  thongh  deed  was  not 
made  by  the  vendors  aa  provided  in  the  con- 
tract, but  deeds  were  executed  to  each  undivid- 
ed purchaser  or  share  owner  for  q^edfic  prop- 
erty designated  by  a  meeting  of  shareholders. 

2.  Tenancy  In  eomnon  9=>38(l)— One  ooten- 
ant  may  maintain  action  against  another  who 
has  ousted  him. 

One  tenant  in  common  may  maintain  action 
to  establish  tiUe  and  to  recover  possession 
against  his  cotenant,  when  the  latter  has  ousted 
him  of  possession  of  the  property  owned  in 
common. 

3.  Tenancy  la  common  €=>55(l)— Title  to  nn- 
dlvlded  interest  warranted  recovery  of  whole 
tract  aa  against  trespasser. 

TiUe  of  a  tenant  in  common  to  an  undivid- 
ed interest  in  the  land  involved  in  an  action  to 
establish  title  and  to  recover  possession  was 
sufficient  to  warrant  recovery  of  the  entire 
tract  as  against  a  trespasser,  thongh  snch  right 
doea  not  exist  as  against  a  cotenant. 

4.  Trusts  4s»30'/2(l)— Commission  appointed 
by  colony  shareholders  not  trustees,  but 
agents. 

Committee  appointed  by  shareholders  in  a 
colony,  though  denominated  trustees,  held  in 
fact  mere  agents,  not  vested  with  the  tiUe  of 
any  of  the  shareholders. 

5.  Trespass  to  try  title  «=326— One  without 
title  cannot  maintain  action  for  benefit  of  an- 
other with  title. 

One  without  title  cannot  maintain  an  action 
to  establish  titie,  and  to  recover  possession  for 
the  use  or  benefit  of  another  having  title. 

6.  Trespass  to  try  title  <S=>47( I)— Plaintiffs, 
without  title  to  defendant's  Interest,  could 
only  be  admitted  Into  Joint  possession. 

Where  plaintiffs  in  trespass  to  try  title 
showed  no  title,  legal  or  equitable,  as  to  the 
interest  of  defendant  in  the  land  involved,  a 
common  tract  set  apart  by  shareholders  in  a 
colony,  among  whom  plaintiffs  and  defendant 
were  all  numbered,  the  full  extent  of  plaintiffs' 
right  was  to  have  their  interests  adjudicated, 
and  to  be  admitted  into  joint  possession  with 
defendant. 

Error  to  Court  of  Civil  Appeals  of  Fonrth 
Supreme  Judicial  District. 


Action  by  W.  H.  Puncanson  and  others 
against  Lee  Howell.  From  a  Judgment  for 
plaintiffs,  defendant  appealed  to  the  Court  of 
Civil  Appeals,  which  reversed,  and  rendered 
judgment  for  defendant  (195  S.  W.  849),  and 
plaintiffs  bring  error.  Judgment  of  the  Cteurt 
of  Civil  Appeals  reversed,  and  cause  remand- 
ed for  new  trial,  on  recommendation  of  the 
Commission  of  Ai^ieals. 

G.  C.  Thomas,  of  Cotnlla.  J.  O.  Rouse,  of 
Vernon,  and  Hicks,  Hicks,  Teagarden  &  Dick- 
son, of  Ran  Antonio,  for  plaintiffs  in  error. 

T.  F.  Mangura,  of  San  Antonio^  for  defend- 
ant In  error. 

SONFIELD,  P.  J.  W.  H.  Dnncanaon,  Bd.  C. 
Taylor,  and  O.  O.  Harris,  plaintiffs,  brought 
this  action  against  Lee  Howell,  defendant,  to 
establish  title  to,  and  recover  possessicm  of, 
60  acres  of  land,  known  as  "Howell  Qardens," 
constituting  part  of  a  larger  tract  of  land 
known  as  "Bermuda  Colony."  Plaintiffs  sued 
"for  themselves  and  as  trustees  for,  and  as 
tenants  in  common  with,  the  shareholders 
in  what  is  known  as  'Bermnda  Colony'  and 
"Brundage  Townsite,'  In  Dimmit  county,  Tex- 
as," ailing  that  the  shareholders  numbered 
probably  600,  and  that  it  was  practically  im- 
possible to  gi^e  all  their  names  and  resi- 
dences. 

Plaintiffs'  first  amended  original  petition. 
In  addition  to  the  formal  allegations  in  tres- 
pass to  try  title,  alleged,  in  the  alternative, 
possession  of  the  land  in  virtue  of  a  gift,  and 
further  that  they,  and  those  in  whose  behalf 
they  sued,  purchased  an  undivided  interest  in 
the  entire  Bermuda  Colony,  and  upon  division 
among  themselves,  by  agreement,  appropriat- 
ed to  each  shareholder  spedflc  sections  and 
lots,  and  kept  the  remaining  undivided  00-acre 
tract,  known  as  "Howell  Gardens,"  as  com- 
mon or  undivided  property;  that  plaintiffs 
and  defendant  claimed  under  common  source, 
defendant  deraignlng  titie  through  an  execu- 
tion sale,  under  a  judgment  which  plaintiffs 
alleged  had  been  satisfied  long  prior  to  the 
levy  upon  and  sale  of  the  land  by  the  sheriff 
to  defendant 

It  appears  from  the  evidence  that  in  the 
year  1908  the  firm  of  Hust  &  Brundage  owned 
20  sections  of  land  in  Dimmit  county,  which 
they  designated  as  "Bermuda  C!olony."  In 
that  year  the  firm  proceeded  to  sell  out  the 
colony  under  a  colonisation  scheme,  through 
the  sale  of  1,232  shares  to  various  purchasers. 
A  uniform  contract  was  adopted,  styled  "Gen- 
eral Purchaser's  Application."  These  appli- 
cations were  signed  by  those  desiring  to  pur- 
chase shares  of  the  colony ;  they  agreeing  to 
pay  for  each  share  the  sum  of  $220,  in  pay- 
ments as  provided  in  the  omtract.  The  appli- 
cation stipulated  that  one  share  should  rep- 
resent an  undivided  1/1232  part  of  the  colony, 
and  that  the  "Guaranties  and  Privileges" 
printed  on  the  reverse  side  of  the  application 
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(Ml  aw.) 
Bhonid  constitute  a  part  of  the  contract'    The '     "In  our  opinion  it  will  be  proper  for  you  to 
guaranties  and  privileges,  material  to  this  In-   provide— before  closing  this  matter— some  form 
Qulry,  were  In  effect  as  follows:  |  <>'  agency  or  trusteeship  to  look  after  the  fu- 

When  all  the  shares  in  Bermuda  Colony  ;*"''«  ™*«'««'' ®'*J"«  shareholders  in  the  land  not 
were  sold,  a  meeting  of  the  shareholders,  or !  P*r«t»«°«l.  wUch  is  now  held  in  common  by 
*v«i-  ,„„-«—*„  n,.__  _v_,  I J  «,-  u_ij  TT„_4.  a.  i  yo"  1"  the  ratio  of  your  respecbve  shares  in 
tteir  representatives,  should  be  held,  Hust  &  ,  „.j  ^^        ^  ^^y  ^^  ^^^  ,^^/j^  ^^^  town  not 

Brundage  to  notify  the  shareholders  of  the  ;  partitioned  to  any  club,  and  for  such  other  pur- 
time  and  place  of  such  meeting ;  that  at  such ;  poses  or  contingencies  as  might  arise  concern- 


meeting  a  committee  of  five  of  the  sharehold- 
ers, or  their  representatives,  should  be  select- 
ed, to  whom  Hust  Se  Brundage  would  driver 
warranty  deeds,  with  complete  abstract,  to  all 
the  lands  and  lots  In  Bermuda  Colony,  each 
shareholder  being  entitled  to  i/its2  part  of 
the  entire  colony ;  that  at  that  meeting  the 
shareholders,  or  their  representatives,  should 
determine  whether  the-  colony  land  should  be 
partitioned  or  held  in  common,  a  partition  to 
be  had  unless  by  unanimous  vote  It  be  deter- 
mined to  hold  the  land  in  common ;  and  that 
the  tract  of  land  in  Bermuda  Colony  contain- 
ed not  less  than  12,800  acres. 

Pending  the  sale  of  the  shares,  Hast  & 
Brundage  sold  to  H.  C.  King  and  Eli  Howell 
an  undivided  one-half  interest  In  the  20  sec- 
tions constituting  Bermuda  Colony,  and  there- 
after the  Joint  owners  conducted  the  sale  un- 
der the  firm  name  of  Hust  &  Brundage  Com- 
pany. This  firm  continued  In  existence  until 
on  or  about  the  1st  day  of  February,  1911, 
when  King  and  Howell  sold  to  Hust  & 
Brundage  their  Interest  In  the  property.  All 
the  shares  were  duly  subscribed  for,  and  the 
first  meeting  of  shareholders  and  their  repre- 
sentatives was  called.  Practically  all  the 
shares  were  represented,  and  all  the  members 
of  the  firm  of  Hust  &  Brundage  Company 
were  present  and  participated  in  the  proceed- 
ings. 

Prior  to  this  meeting  Hust  &  Brundage 
Company  caused  a  survey  and  a  map  of  the 
colony  to  be  made,  and  discovered  an  excess 
of  135.92  acres,  making  a  total  acreage  of 
12,935.92  acres.  At  the  meeting  of  the  share- 
holders, a  committee  was  appointed  to  look 
into  the  matter  of  the  partition  of  the  lands. 
It  repotted  that,  after  examining  the  oCBcial 
map  of  the  colony,  and  talking  with  the  coun- 
ty surveyor  of  Dimmit  county,  they  found 
that  the  tract  contained  12,935.92  acres,  that 
by  reason  of  the  uniform  character  and  topog- 
raphy of  the  land  it  could  be  partitioned  with- 
out prejudice,  and  that  they  had  so  partition- 
ed the  same.  Through  the  partition  each 
shareholder  was  given  a  10-acre  tract,  a  resi- 
dence lot,  and  an  undivided  Interest  in  a  busi- 
ness lot  in  the  town  site  of  Brundage.  The 
committee  recommended  the  setting  aside, 
without  partition,  of  various  tracts,  for  the 
mutual  interest  of  the  shareholders,  in  ac- 
cordance with  the  suggestion  of  the  Hust  & 
Brundage  Company.  Included  in  these  tracts 
was  Howell  Gardens,  the  land  in  contro- 
versy.  The  report  of  the  committee  contained 
this  further  recommendation: 


ing  the  future  interest  of  the  several  share- 
holders." 

The  report  of  this  committee  was  adopted, 
the  partition  accepted,  and  the  commission  as 
recommended  provided  for.  Harry  Hust,  of 
the  firm  of  Hust  &  Brundage  Company,  was  to 
be  chairman,  with  authority  to  designate 
from  the  pioneer  settlers  of  the  colony  the 
two  other  members.  This  commission  was  to 
act  as  trustees  of  the  land  not  partitioned, 
for  a  period  of  three  years,  and  until  their 
snecessors  were  elected.  The  136.92  acres  ex- 
cess includes  the  land  in  controversy,  and  was 
not  deeded  by  Hust  &  Brundage  Company  to 
any  person.  Hust  and  Brundage  each  testi- 
fied that  Bermuda  Colony  in  its  entirety  waar 
sold  to  the  shareholders ;  that  they  had  been 
willing  at  any  time  to  execute  a  deed  to  this 
excess  acreage,  but  did  not  know  to  whom  the 
deed  should  be  executed.  Hust  appointed  W. 
H.  Duncanson,  one  of  the  plaintiffs  herein,  as 
trustee  in  his  stead,  and  Duncanson  named  his 
coplaintiffs  as  the  other  two  trustees.  Dun- 
canson testified  that  subsequently,  at  a  meet- 
ing of  the  shareholders,  he  and  the  other 
plaintiffs  herein  were  elected  trustees. 

It  is  thus  seen  that  plaintiffs  assert  that 
title  to  the  land  in  controversy  is  la  the  pur- 
chasers of  the  shares  of  Bermuda  Colcmy,  un- 
der the  contract ;  all  of  the  purchase  money 
having  been  paid.  Defendant,  Howell,  claims 
under  an  execution  sale.  W.  W.  Gray  recov- 
ered a  Judgment  against  Hust  ft  Brundage, 
which  judgment  was  assigned  to  defendant, 
who  caused  execution  to  issue;  levy  was 
made  on  Howell  Gardens,  and  at  the  sale 
thereunder  defendant  became  the  purchaser. 
The  judgment,  execution,  and  sale  were  all 
subsequent  to  the  sale  of  the  shares  of  the 
Bermuda  Colony  and  of  the  first  meeting  of 
the.  shareholders.  At  the  sale,  intended  pur- 
chasers were  advised  of  the  claim  of  title  by 
the  sliareholders.  Defendant  credited  the 
amount  of  his  bid  on  the  Judgment.  Upon  the 
conclusion  of  the  evidence,  the  trial  court  In- 
structed the  Jury  as  follows: 

"Ton  are  instructed  on  the  law  of  this  case 
as  follows: 

"(1)  Under  the  'General  Purchaser's  Appli- 
cation,' with  the  'Guaranties  and  Privileges' 
printed  on  the  back  thereof,  shown  in  evidence 
as  the  contract  under  which  the  shareholders 
of  Bermuda  Colony  became  purchasers  of 
shares,  it  is  provided  that  the  purchasers  of  the 
1,232  shares  (being  the  whole  number  of 
shares)  shall  be  the  owners  of  the  entire  col- 
ony, each  share  representing  1/1232  part  of  the 
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whole  of  the  land,  which  was  represented  to  be 
12300  acres,  and  not  leae  than  12,800  acres. 
The  purchasers,  upon  complying  with  the  terms 
of  their  contracts  by  paying  the  agreed  price, 
became  collectively  the  equitable  owners  of  such 
interests  in  the  entire  tract,  and  upon  receiv- 
ing their  deeds  to  the  10-acre  tracts  and  town 
lots  they  became  the  separate  owners  in  fee 
simple  of  the  tracts  specified  in  their  respective 
deeds. 

"(2)  The  map  of  Bermuda  Colony  shows  that 
the  same  consist  of  20  sections  of  land,  each  di- 
vided into  64  equal  parts  in  a  square  form,  call- 
ed 10-acre  tracts,  being  1,280  such  tracts,  all  of 
them  being  numbered,  except  36,  marked  'Town 
of  Brundage/  4,  marked  'King  Park  and  Lake,' 
and  6,  marked  'Howell  Gardens';  the  latter  be- 
ing the  land  in  controversy.  These  20  sections 
of  land  contain  640  acres  of  land,  each  more  or 
less,  and  together  they  contain  12,935.92  acres, 
or  an  excess  of  135.92  over  12,800.  All  the 
land  in  the  20  sections  was  platted  on  the 
map  as  Bermoda  Colony;  the  135.92  acres  ex- 
cess was  not  reserved  from  sale  to  the  share- 
holders, or  in  any  way  designated  or  segre- 
gated, and  in  law  the  equitable  title  thereto 
passed  to  them  as  part  of  the  entire  colony, 
when  they  complied  with  the -terms  of  their 
contracts  by  paying  the  agreed  price  of  their 
shares.  Their  uninterrupted  possession  is 
notice  to  the  world  of  their  claim  of  right. 

"(8)  The  fact  that  the  land  in  controversy 
has  at  times  been  called  a  donation  does  not 
affect  the  character  of  the  ^tle  therein  of  the 
shareholders  of  the  colony. 

"(4)  The  plaintiffs,  as  shareholders  and  trus- 
tees of  the  shareholders,  for  their  common  ben- 
efit, are  entitled  to  maintain  this  action,  al- 
though many  shareholders  living  at  a  distance 
may  know  nothing  of  their  trnsteeship  or  of  the 
pendency  of  this  suit. 

"(5)  It  is  in  evidence  that  Hust  &  Brundage 
Company  at  the  time  of  the  allotment  owned 
23  shares,  which  had  not  been  sold  by  them, 
and  they  were  therefore  owners  of  an  undivided 
23/1232  of  the  land  in  controversy.  This 
23/1232  was  subject  to  levy  and  sale  as  the 
property  of  Bust  &  Brundage,  assignees  and 
successors  of  Bust  &  Brundage  Company,  at 
the  time  of  defendant's  levy,  and  under  the  ex- 
ecution sale  to  him  defendant  became  the  owner 
thereof. 

"(6)  Yon  will  therefore  return  your  verdict 
for  plaintiffs,  as  trustees,  for  all  the  share- 
holders, which  includes  the  defendant,  tp  the 
extent  of  23  shares." 

Verdict  was  rendered  accordingly,  and 
thereon  judgment  was  entered  that  plaintiffs, 
as  trustees  for  all  of  the  shareholders  of  Ber- 
muda Colony,  IncIudiDg  defendant,  to  the  ex- 
tent of  23  shares,  recover  of  and  frona  de- 
fendant possession  of  the  land  sued  for ;  that, 
as  such  trustees,  i^intlfls  be  quieted  In  their 
po(!se88ion  of  the  land;  and  decreeing  the 
cancellation  of  the  deed  by  the  sheriff  of  Dim- 
mit county  to  defendant,  and  the  record 
thereof,  except  as  a  muniment  of  title  to 
''/i2S2  of  the  land  adjudged  as  belonging  to 
defendant,  and  ordering  a  writ  of  restitution 
to  issue  in  favor  of  plaintiffs,  as  trustees,  for 
possession  of  the  land.    On  appeal,  the  Court 


of  ClvU  Appeals  reversed  the  judgment  of  the 
district  court,  and  rendered  judgment  that 
plaintiffs  take  nothing  by  their  suit  193  S. 
W.  3«. 

The  Court  of  Civil  Appeals  held  that  plais- 
tiffa  and  the  other  shareholders  acquired  no 
tltle,ilegal  or  equitable,  to  the  excess  acreage; 
that  this  excess  was  found  only  after  a  resur- 
vey,  and  was  not  contemplated  when  many.  If 
not  all,  of  the  applications  for  purchase  of 
shares  were  executed ;  that  no  interest  in  the 
land  in  controversy  was  ever  deeded  by  Hust 
&  Brundage,  who  held  the  legal  title,  to  any 
one,  except  by  the  sheriff  to  defendant,  and 
that  there  Is  no  contract  or  memorandum 
thereof  in  writing,  signed  by  or  authorized, 
to  be  signed  by  Bust  A  Brundage,  for  the  sale 
or  donation  of  all  or  any  part  of  the  60  acres. 

[1]  We  think  the  Court  of  CivU  Appeals 
reached  an  err<meouB  conclusion  in  the  matter 
of  title,  and  concur  in  the  conclusions  of  the 
trial  court  In  paragraphs  1  and  2  of  the  charge 
to  the  jury.  Bust  &  Brundage  owned  20  con- 
tiguous sections  of  land,  each  section  suppos- 
ed to  cMitain  640  acres.  Upon  this  was  predi- 
cated their  guaranty  that  Bermuda  Colony 
contained  not  less  than  12,800  acres.  The 
evidence  establishes  beyond  the  peradventure 
of  a  doubt  that  the  20  sections,  in  their  en- 
tirety, were  included  In  the  colony,  and  that 
it  was  the  Intention  of  the  vendors,  through 
the  sale  of  shares,  to  dispose  of  the  whole  of 
the  colony  lands.  The  contracts  clearly,  and 
without  ambiguity,  define  the  rights  of  each 
shareholder.  There  were  1,232  shares,  each 
share  representing  "an  undivided  twelve  hun- 
dred and  thirty-second  part  of  said  colony." 
All  the  shares  were  to  be  subscrlt)ed  for  dur- 
ing the  year  1908;  falling  in  which,  the 
'  money  paid  by  Intending  purchasers  should  be 
returned.  It  cannot  be  questioned  that  the 
Intention  was  that  the  shareholders  should 
be  and  become  the  owners  of  the  entire  col- 
ony. This  intention  is  not  left  to  mere  in- 
ference, but  finds  expression  in  the  stipula- 
tions under  "Guaranties  and  Privileges" 
which  formed  a  part  of  the  contract  It  Is 
provided  therein  that,  when  all  the  shares 
shall  have  been  sold,  the  shareholders,  or 
tbclr  representatives,  should  hold  a  meeting, 
whereat  a  committee  of  five  from  among  their 
number  should  be  selected  by  them,  to  whom 
the  vendors  were  "to  deliver  warranty  deeds, 
with  complete  abstract  to  an  of  the  lands  and 
lots  in  said  Bermuda  Colony,  and  this  con- 
tract shall  entitle  the  shareholder  to  one 
twelve  hundred  and  thirty-second  part  of  said 
entire  colony."  The  vendors  were  thus  to  di- 
vest themselves  of  title  to  all  of  the  lands 
and  lots  in  the  colony,  and  the  shareholders 
were  to  become  tenants  in  common  of  the  col- 
ony in  its  entirety. 

It  Is  true,  as  stated  by  the  Court  of  ClvU 
Appeals,  that  the  deed  was  not  made  by  the 
vendors  as  provided  In  the  contract,  and  that. 
In  the  language  of  that  court,  "on  the  oon- 
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trary,  Hust  ft  Brundage  executed  deeds  to 
each  undivided  purchaser  for  specific  prop- 
erty designated  by  the  conTention  of  share- 
holders. Each  deed  conveyed  a  described  sec- 
tion of  acreage  property,  certain  residence 
lots  Id  the  town  of  Brundage,  and  a  designat- 
ed Interest  in  a  described  business  lot  in 
Brondage."  It  is  also  true  that  the  contract 
provides  In  effect  that,  when  deeds  to  the  va- 
rious shareholders  for  the  particular  part  ap- 
portioned to  each  have  been  delivered,  the 
same  should  be  accepted  in  full  satisfaction 
of  the  share  applied  for  in  the  application. 
These  facts,  viewed  in  the  light  of  the  attend- 
ing circumstances,  in  no  manner  militate 
against  our  view. 

The  contract  contemplated  that  the  land 
should  be  held  in  common  by  the  sharehold- 
ers, or  partitioned  between  them  by  a  com- 
mittee appointed  for  that  purpose.  Only 
through  a  unanimous  vote  of  the  shareholders, 
or  their  representatives,  could  the  lands  be 
held  In  common.  The  committee  was  appoint- 
ed. It  had  before  it  the  map,  recognized  as 
the  oflScIal  map  of  the  colony,  based  upon  the 
survey  made  by  the  vendors,  showing  the  ex- 
cess. This  map  showed  the  colony  to  consist 
of  20  sections,  subdivided  into  IQ-acre  tracts, 
all  being  numbered,  except  the  tracts  marked 
and  designated  thereon  "Town  of  Brundage," 
"Klng'"s  Park,"  and  "Howell  Gardens."  The 
committee's  report  to  the  shareholders  was 
based  upon  this  survey  and  map,  and  stated 
that  the  colony  contained  12,935.92  acres. 
The  partition,  recommended  by  the  committee 
and  accepted  by  the  shareholders,  was  with 
reference  to  the  survey  and  map.  The  com- 
mittee advised  the  shareholders  to  accept  the 
suggestion  made  by  vendors  that  certain 
tracts.  Including  Howell  Gardens,  be  left  un- 
partltioned,  to  be  held  in  common  by  the  va- 
rious shareholders,  and  that  a  commission 
be  appointed  to  look  after  the  interests  of  the 
shareholders  In  such  tracts.  EYom  the  fact 
that  under  such  circumstances  the  Sharehold- 
ers received  deeds  to  specific  portions  of  the 
pr<q>erty,  no  inference  arises  that  they  deem- 
ed the  partition  as  including  all  of  the  land 
to  which  they  were  entitled,  and  that  through 
tbe  acceptance  of  the  deeds  they  forfeited 
4taeir  rights  in  the  lands  not  partitioned. 
They  accepted  the  partition  and  the  deeds  in 
virtue  thereof.  In.  view  of  the  recommenda- 
tion by  the  committee  as  to  the  unpartitloned 
land.  But,  whatever  their  belief.  It  did  not 
alter  or  change  the  legal  effect  of  the  con- 
tract. No  element  of  estoppel  is  present 
The  vendors  were  In  attendance  upon  the 
meeting,  acquiesced  in  the  proceedings,  and 
recognised  tbe  title  of  the  shareholders  to 
all  of  the  colony,  including  the  land  In  con- 
troversy. (The  evidence  establishes  that  tbe 
shareholders  went  into  immediate  possession 
of  the  land  in  controversy,  through  tenants; 
the  leases  t)elng  executed  by  some  of  the 
shareholders  In  tbe  belief  that  they  were  the 


duly  appointed  agents  of  all  of  the  sharehold- 
ers with  reference  to  the  unpartitloned  land. 
We  conclude  that  the  equitable  title  to  th^ 
land  in  controversy  vested  in  the  shar^olders 
in  virtue  of  their  contracts  of  purchase  and 
the  payment  of  the  purchase  money. 

Paragraph  6  of  the  trial  court's  charge  to 
the  Jury,  the  verdict  therein  instructed,  and 
the  Judgment,  recognize  defendant  as  the 
owner  of  an  undivided  »»/i2S2  part  of  the 
land.  In  view  of  this,  the  Judgment  decree- 
ing exdusive  possession  of  the  land  In  con- 
troversy to  plaintiff  as  trustees  for  all  of  the 
sharebelders  of  the  colony.  Including  defend- 
ant, was  clearly  erroneous. 

[2]  Plaintiffs  and  defendant,  in  the  view  of 
the  trial  court,  were  tenants  in  common.  One 
tenant  In  common  may  maintain  an  action  of 
this  character  against  a  cotenant,  when  the 
latter  has  ousted  him  of  possession  of  the 
property  owned  in  common.  The  pleas  and 
answer  of  defendant  clearly  show  that  he 
recognized  no  right  of  common  ownership, 
and  this  is  held  equivalent  to  an  ouster.  St. 
L.,  A.  &  T.  Ky.  Co.  v.  Prather,  75  Tex.  63, 12 
S.  -W.  069. 

[3, 4]  PlaintifCs  bad  title  to  an  undivided  In- 
terest. This  would  be  i^ufllcient  to  warrant  a 
recovery  of  the  entire  tract  as  against  a  tres- 
passer. This  right  does  not,  of  course,  exist 
as  against  a  cotenant.  The  Judgment  was  evl- 
dently  based  upon  the  conception  that  plain- 
tiffs were  trustees  for  all  of  the  shareholders. 
Under  the  evidence  no  such  relation  exists. 
The  l%al  title  remained  in  Hust  &  Brundage ; 
the  equitable  title  passing  to  the  shareholders. 
The  commission  appointed  by  the  sharehold- 
ers, though  called  trustees,  were  in  fact  mere 
agents,  not  vested  with  the  title  of  any  of  the 
shareholders.  It  is  in  this  right  that  plain- 
tiffs sought  recovery  of  all  of  the  lands. 
■  [6,  (]  One  without  title  cannot  maintain 
an  action  of  this  character  for  the  use  or  bene- 
Bt  of  another  having  title.  Hooper  v.  Hall,  30 
Tex.  154;  Birmingham  v.  Grlflin,  42  Tex.  . 
147;  Heard  v.  Vhaeyard,  212  S.  W.  489.  The 
court  recognized  and  established  defendant's 
Interest  In  the  land.  He  had  the  same  right 
of  possession  and  enjoyment  of  the  land  as 
plaintiffs.  As  to  his  interest  and  that  of  the 
other  shareholders,  plaintiffs  showed  no  title, 
legal  or  equitable.  It  follows  that  the  full 
ext«it  of  plaintiffs'  right  was  to  have  their 
interests  adjudicated,  and  be  admitted  into 
Joint  possession  of  the  land  with  defendant. 
Boone  V.  Knox,  80  Tex.  642,  16  S.  W.  448,  26 
Am.  St.  Rep.  767 ;  Hess  v.  Webb,  103  Tex.  46, 
123  S.  W.  111. 

We  are  of  opinion  that  the  Judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

PHILLIPS,  O.  J.  We  approve  the  Judg- 
ment recommended  In  this  case,  and  the  hold- 
ing of  the  Commission  on  the  question  dis- 
cussed. 
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DAVIS  V.  STATE.    (No.  5830.) 

(Court  of  Griminal  Appeals  of  Texaa.    Ilay  26, 
1920.) 

1.  Laroany  «s>5— Taking  of  eating  from  abaii- 
donad  oil  well  valued  at  mora  than  $50 
would  be  theft. 

Defendant,  if  going  with  othera  to  an  aban- 
doned  oil  well  and  taking  therefrom  certain  cas- 
ing of  the  value  of  over  $60  and  selling  it, 
would  be  guilty  of  theft. 

2.  Criminal  law  «=3507(l)— One  partioipating 
In  theft  held  an  aooomplloo  whose  teatlmony 
required  corroboration. 

In  a  prosecution  for  the  theft  of  oil  well 
casing,  one  whom  the  state's  evidence  showed 
to  have  gone  with  defendant  and  to  have  talcen 
the  casing  would  be  an  accomplice,  if  defendant 
was  guilty,  and  defendant's  appropriate  re- 
quest for  a  special,  instruction  that  such  person, 
used  by  the  state  as  witness,  would  be  an  ac- 
complice and  would  have  to  be  corroborated, 
should  have  been  given. 

3.  Criminal  law  i^»763,  764M7)— Charge  aa  to 
proof  of  other  offenaee  held  Improper  aa  on 
weight  of  evhlenoe. 

In  prosecution  for.  theft  wherein  the  state 
put  in  evidence  of  extraneous  offenses  to  con- 
nect defendant  with  the  offense  and  to  show  his 
purpose  in  being  connected  with  it,  a  charge 
that  jury  might  consider  evidence  of  the  theft 
of  other  property  at  same  time  and  place,  to 
establish  the  identity  in  developing  the  res 
gestae  of  alleged  offense  or  to  prove  defendant's 
guilt  by  drcumstancea  connected  with  the  theft 
or  to  show  his  intent  as  to  property  charged 
to  have  been  stolen,  was  erroneous,  as  being 
on  the  weight  of  the  evidence. 

4.  Larceny  <3=s50— Checks  given  for  payment 
on  sale  of  stolen  property  held  admissible. 

In  a  trial  on  a  charge  of  the  theft  of  cas- 
ing from  an  abandoned  oil  well  alleged  to 
have  been  taken  and  sold  by  defendant,  where- 
in he  denied  any  guilty  connection  with  the  mat- 
ter and  offered  evidence  of  an  alibi,  checks  giv- 
en for  the  payment  of  the  casing  in  the  profits 
of  which  defendant  shared  were  admissible. 

5.  Criminal  law  «=»  1099  (8)— Agreed  state- 
ment not  filed  within  time  owing  to  fanit  of 
Judge  will  be  considered. 

Where  the  statement  of  facta  was  not  filed 
within  the  90  days  requisite  in  order  to  entitle 
it  to  consideration,  and  an  affidavit  of  the  trial 
judge  assumed  all  responsibility  for  the  delay 
on  account  of  tbe  pressure  of  business  and  suffi- 
ciently exonerated  defendant  from  any  want  of 
diligence,  and  the  statement  of  facts  was  agreed 
to  and  certified  by  the  judge  to  be  correct,  it 
should  be  considered  on  appeal. 

Ai^teal  from  District  Court,  Eastland  Coun- 
ty;   E.  A.  HUl,  Judge. 

G.  W.  Davis  was  convicted  of  the  theft  of 
property  of  a  value  of  more  than  $50  and  sen- 
tenced, and  be  appeals.  Reversed,  and  cause 
remanded. 


Mays  ft  Mays,  of  Ft.  Worth,  for  appellant 
Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  3.  Appellant  was  convict- 
ed of  the  theft  of  15  Joints  of  6%-inch  casing 
of  over  the  value  of  $50  and  allotted  two 
years  in  the  penitentiary. 

[1,  2]  The  state's  evidence  Is  that  appellant, 
his  brother,  and  Dawson  went  to  an  abandon- 
ed oil  well  and  took  the  casing  mentioned  in 
the  indictment  and  sold  It.  Under  the  state's 
case,  if  they  did  It  was  theft.  Appellant's 
contention  was  that  he  did  not  go  to  the  place 
where  the  property  was  situated,  and  knew 
nothing  about  it  being  stolen  property ;  ttaat 
he  was  a  teamster  and  hauled  anything  for 
which  he  was  employed  In  and  about  the  oU 
field.  The  state  used  Dawson  as  a  witness. 
Under  the  law  and  facts,  if  appellant  vras 
guilty,  Dawson  was  an  accomplice.  The  court 
did  not  so  charge  as  to  accomplice  testimony 
as  shown  by  his  charge  copied  In  the  record. 
There  Is  a  bill  of  exceptions  which  states  that 
he  did  submit  the  issue  to  the  jury  as  to 
whether  or  not  Dawson  was  an  accomiHice. 
Outside  of  this  bill  of  exceptions,  we  fail  to 
find  a  charge  in  the  record.  It  is  not  em- 
bodied in  the  court's  charge.'  Appellant  re- 
quested a  special  instruction  to  tbe  effect  that 
Dawson  would  be  an  accomplice  and- would 
have  to  be  corroborated.  Tbe  requested 
charge  was  appropriately  in  the  terms  of  the 
law  and  should  have  been  given.  This  mat- 
ter is  indefinite,  but  upon  another  trial  tbe 
court  should  Instruct  that  Dawson  is  an  ac- 
complice. 

[3]  The  state  introduced  eztraneoos  mat- 
ters and  offenses  and  circumstances  to  con- 
nect appellant  with  tbls  offense  and  to  show 
his  purpose  in  being  connected  with  it.  Tbe 
court  charged  the  Jury  as  follows,  as  shown 
by  the  bill  of  exceptions: 

"In  this  case  if  you  believe  there  is  evidence 
tending  to  prove  the  theft  of  other  property 
than  that  alleged  in  the  indictment  to  have  been 
stolen,  and  at  .the  same  time,  and  place,  yoo 
are  instructed  that  you  can  consider  such  tes- 
timony for  the  purpose  for  which  it  was  admit- 
ted, that  is,  to  estabUsh  the  identity  in  develop- 
ing the  res  geatie  of  tbe  alleged  offense  or  to 
prove  the  guilt  of  the  accused  by  circumstances 
connected  with  the  theft,  if  any,  or  to  show  in- 
tent with  which  the  accused  acted  with  respect 
to  tbe  property  for  the  tbeff  of  which  he  is  now 
on  triid,  and  you  will  consider  it,"  etc. 

Exception  was  reserved  to  this  cbarge, 
among  other  reasons,  because  it  was  on  tbe 
weight  of  the  evidence.  This  charge  has  been 
condemned  in  a  number  of  opinions  as  being 
on  the  weight  of  the  evidence.  Aj^jellant's 
exception  to- the  charge  should  have  been  sns- 
tained  and  a  proper  charge  given. 

[4]  Exception  was  also  reserved  to  varloua 
and  sundry  matters  that  were  Introduced 
which  tended  to  connect  tbe  defendant  with 
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this  transaction  crbniiuiny,  and  to  sbow  his 
parpose  and  to  obtain  tbe  money  from  tbe  re- 
sults of  tbe  tbeft  and  soling  tbe  prc^ierty. 
'We  are  of  opinion  this  evidence  under  this 
record  was  admissible.  It  is  nnnecessary  to 
recapitulate  the  testimony.  Th»  appellant 
denied  any  guilty  connection  with  it,  and  in- 
troduced evidence  to  show  that  be  was  not 
present  at  the  time  of  tbe  taldng.  There  were 
checks  also  introduced  given  for  the  payment 
of  this  property  in  the  profits  of  which  appel- 
lant participated.  This  was  introdudble  un- 
der the  facts  of  this  case. 

There  is  a  bUl  of  exceptions  to  the  manner 
In  which  tlie  jury  was  obtained.  This  will 
not  occur  upon  another  trial  and  is  not  dis- 
cussed. 

[I]  Appellant  contends  that  he  was  depriv- 
ed of  liis  statement  of  fftcts  without  fault  on 
bis  part,  and  for  .this  reason  the  judgment 
should  be  reversed.  The  statement  of  facts 
was  not  filed  within  the  90  days  as  seems 
requisite  under  tbe  decisions  in  order  for  its 
omaid^ation.  Tbe  trial  judge  files  an  affi- 
davit exonerating  appellant  from  any  blame 
ta  not  bavlng  Us  statement  of  facts  filed 
within  time  and  assumes  all  responsibUlty. 
Without  setting  out  his  reasons,  we  think 
tbey  are  sufficient  to  exonerate  the  appellant 
from  any  want  of  diligence.  Tbe  statement 
of  facts,  however,  is  agreed  to  and  certified  by 
tlie  judge  to  be  correct  He  says  that  he  over- 
looked and  failed  to  sign  it  in  time  on  ac- 
count of  reasons  stated;  am<Mig  others,  the 
pressure  of  business  in  the  trial  of  other  cas- 
es. Tbe  correctness  of  tbe  statement  of  facts 
is  not  assailed,  but  is  agreed  to  and  signed  by 
tbe  attorneys.  See  Bran<d>'s  Crim.  Law,  i 
41;  Vernon's  O.  C.  P.,  p.  83T,  and  note  20, 
for  cases;  Eltel  v.  State,  78  Tex.  Cr.  B.  652, 
182  8.  W.  S18 ;  where  quite  a  number  of  cas- 
es are  collated ;  Oibbs  v.  State,  70  Tex.  Cr.  B. 
278,  156  S.  W.  687 ;  Tankersley  v.  State,  61 
Tex.  Cr.  B.  171,  101  a.  W.  234.  We  are  of 
opinion  tbe  statement  of  facts,  under  the 
statemoit  of  the  judge,  should  be  considered 
and  is  considered  in  passing  upon  tbe  case. 

On  account  of  tbe  errors  above  mentioned, 
this  Judgment  wiU  be  reversed,  and  tbe  cause 
remanded. 


SRIS80M  V.  STATE.     (N*.  5776.) 

(Court  of  Criminal  Appeals  of  Texas. 
21,  1820.    On  Motion  for  Rehear- 
ing, Jane  9,  1920.) 


April 


I.  CrlMlaal  law  «=s>8l4(2)— Theory  subailtteii 
mmt  be  supported  ky  evldaaee. 
To  make  pertJoent  tbe  submission  of  any 
legal  theory  of  a  case  there  must  be  evidence 
to  support  such  issue. 


2.  Honleito  «s»309(3)  — Maa«lau(bter  ebargc 
properly  refused  uader  evidence. 

In  a  prosecution  for  homicide,  held  proper, 
under  the  evidence  failing  to  raise  such  issue, 
to  refuse  to  charge  on  manalanghter. 

3.  Homicide  ^s>250— Conviction  of  murder  sus- 
tained by  avideaoe. 

In  a  prosecution  for  homicide,  a  conviction 
of  murder  held  sustained  by  the  evidence, 

4.  Criminal  law  «=agB2— No  suspended  sen- 
tence following  murder  oonvietlon. 

There  can  be  no  suspended  sentence  fol- 
lowing a  murder  conviction. 

5.  Criminal  law  «=» 1 056 (I)— Errors  In  eharge 
not  excepted  to  not  considered. 

Alleged  errors  in  the  charge  not  excepted 
to  will  not  be  considered  on  appeal. 

On  Motion  for  Behearing. 

6.  Criminal  law  «=>l  144(14)— Trial  court  pre- 
sumed to  have  followed  the  law  In  refusing 
charges. 

Where  special  diargea  on  manslaughter  and 
suspended  sentence  were  asked,  but  it  does 
not  appear  when  they  were  presented  to  the 
court,  acting  upon  the  presumption  that  the 
trial  court  followed  the  law,  tbe  appellate  court 
must  uphold  the  action  of  tbe  trial  court  in  re- 
fusing such  chargea,  for  the  reason  that  they 
came  too  late,  if  for  no  other  reason. 

Appeal  from  District  Court,  WhartMi 
County;   M.  S.  Munson,  Judge. 

Manch  Qrissom  was  convicted  of  murder, 

and  appeals.     Affirmed. 
A.  C.  Allen,  of  Houston,  for  appellant 
AMn  M.  Owsley,  Asst  Atty.  Gen.,  for  tbe 

State. 

LATTIMOBB,  X  Appellant  was  convicted 
In  the  district  court  of  Wharton  county  of 
murder,  and  bis  punisbnrent  fixed  at  16 
years'  confinement  in  the  penitentiary. 

The  facts  showed  that  Simon  Grissom  was 
an  aged  negro,  livintr  on  a  farm  in  Wharton 
county  with  his  second  wife  and  their  three 
children,  the  oldest  of  whom  was  tbe  deceas- 
ed, a  boy  about  18  years  of  age.  The  old  man 
seems  to  have  had  numerous  older  children 
by  a  former  wife.  On  the  day  before  the 
homicide,  as  we  understand  the  record,  there 
was  a  difficulty  between  the  old  man  and 
deceased,  in  which  deceased  struck  his  father 
with  a  piece  of  tire  iron,  one  or  more  blows, 
and  the  old  man  left  the  place,  apparently 
going  to  the  home  of  some  of  his  older  chil- 
dren, where  he  reported  the'  occurrence.  On 
the  evening  of  the  homicide  he  came  back  to 
bis  bouse,  accompanied  by  three  of  bis  older 
boys  and  a  grandson.  The  boys  seem  to  have 
brought  with  them  at  least  one  shotgun,  a 
Winchester  rifle,  and  a  pistol.  In  the  mei6e 
which  occurred,  George  Grissom,  Simon,  Jr., 
and  the  deceased.  Boots  Grissom,  were  killed, 
and  appellant  was  wounded.    Ai^ellant  and 
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the  grandson,  Willie,  or  Lonnle  Greer,  were 
indicted  for  the  murder  ot  Boots  Grtssom. 
On  this  trial  appellant  alone  was  tried,  his 
conviction  resulting. 

Appellant's  first  and  principal  complaint 
Is  based  on  the  failure  of  the  trial  cowt  to 
submit  the  issue  of  manslaughter.  An  ex- 
ception was  taken  to  the  main  charge  for 
such  failure,  and  a  special  instruction  asked 
presenting  the  issue.  It  appears  from  the 
charge  asked  that  appellant  sought  to  have 
manslaughter  predicated  upon  the  proposi- 
tion that  If  he  was  approaching  the  house 
wherein  deceased  was,  and  that  some  one 
from  the  inside  of  the  house  shot  him,  and 
thereby,  produced  In  hts  mind  such  a  degree 
of  anger,  rage,  resentment,  or  terror,  as  to 
render  him  incapable  of  cool  reflection,  and 
that  he  shot  and  killed  deceased,  be  would 
be  guilty  of  no  higher  grade  of  homicide  than 
manslaughter. 

[1]  To  make  pertinent  the  submission  of 
any  legal  theory  of  a  case,  it  is  well  set- 
tled that  there  must  be  evidence  to  support 
such  issue.  There  is  no  dispute-  as  to  the 
fact  that  appellant,  his  two  brothers,  his 
nephew,  and  his  father,  went  to  the  place 
where  deceased  was,  for  the  purpose  of  get- 
ting him;  nor  of  the  fact  that  the  party  had 
with  them  the  weapons  mentioned  above. 
Looking  to  the  testimony  of  the  state,  a  case 
of  murder  seems^^well  established.  Examin- 
ing that  of  the  appellant,  we  And  that  be 
testified  that,  when  his  party  got  near  the 
house  where  Boots  Grissom  was,  his  brothers 
Si  and  George  got  out  of-  the  vehicles  and 
went  across  the  field,  and,  when  they  got  to 
the  house,  be  beard  the  shooting;  that  he 
then  got  on  a  horse  and  loped  up  there; 
tliat  when  he  went  up  there  he  had  no  gun; 
that  he  asked  what'  was  the  matter,  and 
that  somebody  shot  him  in  the  left  side  and 
hand;  that  he  then  went  back  to  his  buggy, 
some  distance,  got  a  shotgun,  and,  putting  it 
against  hla  knee,  shot  back  towards  the 
house,  he  being  then  some  75  feet  distant 
therefrom.  No  one  was  in  sight  when  he 
fired,  and  he  said  that  he  shot  just  to  let 
them  know  that,  he  had  a  gun. 

Appellant's  father  testified  that  he  and 
appellant  were  some  350  yards  from  the 
house  when  the  shooting  began,  and  that 
appellant  got  on  a  horse  and  loped  up  to 
the  house,  and  was  there  when  he  got  there 
a  little  later.  Lonnle  Greer,  who  was  also 
indicted,  testified  for  the  appellant,  and 
stated  that,  when  he  got  near  the  Grissom 
house,  appellant,  Si,  and  George  got  out  of 
their  buggies  and  walked,  and  got  to  the 
house  before  he  and  his  grandfather  did; 
that,  when  the  shooting  took  place,  all  of 
the  Grlssoms  were  there. 

[2]  The  evidence  was  given  in  a  rambling 
and  disconnected  way,  but  we  have  tried  to 
give  the  salient  points  bearing  on  the  Issue 
of  manslaughter.     We  find  ourselves  wholly 


unable  to  see  any  evidence  raising  such  la- 
sue.  No  uncontrollable  emotion  appears,  and 
no  circumstance  Is  In  evldfflice  from  which 
such  emotion  could  arise.  The  parties'  were 
admittedly  going  out  after  Boots  Grissom 
because  of  his  assault  upon  his  father  the 
day  before.  They  had  no  warrant,  though 
it  was  claimed  that  the  sheriff  had  told  one 
of  them  to  bring  Boots  in.  If  the  situation 
testified  to  by  appellant  and  his  father  be 
literally  true — that  is,  that  young  Si  and 
George  had  gotten  out  of  their  buggies,  and 
left  the  rest  of  the  party,  and  gone  on  to 
the  house,  and  there  engaged  in  a  iKittle 
with  Boots,  and  that  appellant,  hearing  the 
shooting,  Jumped  on  a  horse  and  loped  up 
to  the  house,  and  was  then  shot  by  some 
one,  and  returned  to  his  buggy,  got  his 
shotgun,  and  fired  it  toward  the  house — this 
would  not  require  a  manslaughter  diarge. 
Deceased  was  not  killed  with  No.  4  shot 
from  a  shotgun  as  appellant  said  his  were, 
and  it  was  testified  to  by  appellant's  wit- 
nesses that  SI  and  George  had  a  Winchester 
rifle  and  a  pistol.  Deceased  was  struck  by 
a  bullet  that  had  gone  through  the  wall  of 
the  house  and  went  through  both  legs,  ap- 
parently breaking  the  bone  gf  one  of  thena, 
from  the  effects  of  which  he  died  within  a 
short  time.  Under  the  charge  of  the  court, 
and  these  facts  testlfled"  to  by  appellant  and 
his  witnesses,  unless  he  was  a  principal  with 
George  and  .Si,  he  would  not  be  guilty  of 
nnirder.  That  George  and  Si  would  have 
been  guilty  of  murder  Is  apparent  from  the 
fact  that  the  entire  testimony  shows  that 
the  attacking  party  were  the  aggressors,  the 
shooting  began  from  outside  the  house,  and 
that  one  or  the  other  of  them  stated  that 
their  purpose  in  going  there  was  to  kill 
Boots. 

[3]  Taking  the  record  as  a  whole,  there 
seems  no  doubt  of  appellant's  guilt.  His 
half-sister  said  that  he  and  George  and  St 
were  all  shooting.  Appellant  had  the  only 
shotgun  used,  except  a  broken  one  used  by 
Boots  on  the  inside  of  the  house,  and  after 
the  battle  a  number  of  sbotgun  shells  were 
picked  up  around  the  house;  and  the  testi- 
mony showed  that  a  number  of  holes  in  the 
walls  and  doors  of  the  bouse  were  sudi  as 
would  be  made. by  a  shotgun  flred  at  close 
range.  That  appellant,  as  a  member  of  the 
attacking  party,  fully  aided  and  acted  with 
George  and  Si  in  their  deadly  assault  oil 
Boots,  seems  fully  proved. 
•  [4]  Prom  our  view  of  the  matter  Just  dis- 
posed of,  it  would  necessarily  follow  that  the 
trial  court  committed  no  error  in  refusing  to 
charge  the  law  of  suspended  sentence.  There 
can  be  no  suspended  sentence  folloWteg  a 
murder  conviction. 

16]  Error  is  assigned  because  of  the  failure 
of  the  trial  court  to  charge  on  self-defense, 
but  thip  and  other  errors  complained  of  in 
the  charge  piv  be  disposed  of  by  the  state-' 
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ment  Uiat  no  ezceptton  was  taken  to  the 
charge  of  the  court  below  as  to  any  of  these 
matters.  We  cannot  agree  with  the  con- 
tention that  the  evidence  does  not  support 
the  Terdict.  There  seems  no  question  that 
the  parties,  one  of  whom  was  appellant, 
were  armed  and  after  deceased,  who  was 
killed  by  them.  The  Jury  have  passed  on 
the  evidence,  and  their  finding  has  ample 
support 

The  judgment  will  be  affirmed. 

On  Motion  for  Behearing. 

In  his  motion  for  rehearing,  appellant 
contends  that  the  trial  court  should  have 
charged  on  manslaughter.  As  we  understand 
the  record,  the  case  was  tried  entirely  upon 
the  theory  of  principals,  and  that  appellant 
was  acting  with  his  brothers  throughout  the 
transaction;  he  having  a  shotgun,  and  they 
a  rifle  and  pistol,  respectively.  There  is  no 
sort  of  claim  that  the  brothers  of  appellant 
acted  in  self-defense,  or  that  there  is  any 
evidence  raising  manslaughter  as  to  either  of 
them;  nor  do  we  think  that  there  is  any 
evidence  seriously  questioning  the  fact  that 
deceased  was  killed  by  being  shot  by  one 
or  the  other  of  the  brothers  of  appellant. 

[I]  Laying  aside  the  overwhelming  testi- 
mony of  the  state,  that  appellant  was  pres- 
ent during  all  of  the  shooting,  and  acting 
wltb  bis  brothers — shooting  into  the  house 
with  his  shotgun,  as  they  fired  into  it  with 
their  rlfie  and  pistol,  forgetting  that  appel- 
lant had  the  only  shotgun  on  the  outside  of 
the  bouse  on  that  fatal  night  and  that  two 
12-gauge  shotgun  shells  were  picked  up,  ly- 
ing Just  east  of  the  house,  and  others  Just 
north  of  It  and  that  the  witnesses  who  went 
out  and  examined  the  premises  Immediately 
afterwards  said  there  were  two  large  holes 
through  a  door  In  said  house,  that  seemed 
to  have  been  made  by  a  shotgun,  and  that 
from  their  experience  such  holes  could  not 
have  been  nfade  with  a  shotgun  when  fired 
from  a  distance  of  more  than  fifteen  or  twen- 
ty, feet — ^leaving  this  mass  of  testimony  out 
of  consideration,  and  looking  at  the  case 
alone  from  the  standpoint  of  the  testimony 
of  the  appellant  and  such  testimony  as  Is 
undisputed,  In  order  to  detemlne  the  Issues 
raised,  we  find  that  he  testified  that  he  went 
with  his  brothers  and  father  that  afternoon, 
knowing  that  they  were  going  out  to  get 
Boots  Grlssom,  who  was  the  deceased ;  that 
when  they  got  within  a  short  distance  of  the 
house,  his  brothers  Si  and  George,  with  their 
arms,  got  out  of  the  buggy,  and  walked  up 
a  ravine  or  slough;  and  that  presently  and 
at  a  time  when  he  was  about  300  yards  from 
the  house,  he  beard  the  shooting,  and  went 
loping  up  there  on  a  horse.  He  says  It  was 
dark  at  that  time,  and  that  when  he  got  up 
there  he  conld  not  see  any  one,  and  he 
asked  what  was  the  matter,  and  "somebody" 
shot  blm  in  the  hand,  arm,  and  side,  and 
that  be  whirled;   that  his  father  bad  come 


up  with  the  buggy,  and  he  ran  oat  to  the 
buggy  and  got  a  shotgun,  and  put  It  on  his 
knee,  and  shot  back  towards  the  house.  He 
stated  that  he  was  about  as  far  from  the 
house  when  he  fired  as  "to  the  back  of  this 
place,"  and  It  was  agreed  that  this  was 
about  75  feet  Asked  why  he  shot  appellant 
stated  that  he  shot  to  let  them  know  he 
had  a  gun.  He  also  said  that  when  he  got 
to  the  house,  the  firing  was  from  the  oppo- 
site side.  He  did  not  claim  anywhere  that 
deceased  shot  him,  nor  that  he  shot  de- 
ceased, nor  that  he  shot  In  self-defense,  nor 
for  any  other  punxwe  except  as  stated  by 
him,  to  let  them  know  be  bad  a  gun.  He 
said  he  did  not  see  any  one  when  he  shot 
and  did  not  aim  at  any  one.  His  gun  was 
loaded  with  No.  4  shot.  Old  man  Simon 
Grlssom,  father  of  appellant  testified  as  a 
witness  for  him,  and  said  that  wlien  he  got 
In  the  house  after  the  shooting  was  over, 
he  found  deceased  lying  under  a  bed  be- 
hind a  barricade  of  pillows  and  plank.  The 
testimony  shows  that  deceased  had  been 
shot  through  the  right  thigh,  the  ball  shat- 
tering the  bone  and  going  through  the  left 
leg  also.  It  seems  so  incredible  that  a  shot- 
gun, loaded  with  No.  4  shot  fired  at  a  dis- 
tance of  7S  feet  from  the  wall  of  a  building, 
could  penetrate  that  wall  and  inflict  such  a 
wound  upon  the  deceased  as  that  which  kill- 
ed him,  that  no  one  could  believe  but  that 
the  fatal  shot  was  fired  by  others  than  ap- 
pellant, provided  his  story  upon  which  man- 
slaughter  is  sought  to.,  be  predicated  was 
true.  Not  one  of  the  witnesses  who  exam- 
ined the  premises  after  the  shooting  said 
there  was  a  single  shot  hole  of  any  character 
from  the  Inside  going  out  through  the  walls. 
Under  his  own  testimony,  and  that  of  the 
other  witnesses,  the  most  that  appellant 
could  claim  would  be,  on  his  part,  that  he 
was  not  acting  as  a  principal  with  them,  and 
was  not  guilty  of  any  offense  at  all.  Of 
course,  under  the  mass  of  testimony  offered 
by  the  state,  showing  that  appellant  was 
present  and  participating  In  aU  of  the  shoot- 
ing, it  was  claimed  by  the  state  that  he  was 
guilty  as  a  principal;  and  the  case  was 
tried,  and  the  Jury  Instructed,  upon  that  the- 
ory. '  Special  charges  on  manslaughter  and 
suspended  sentence  were  Asked ;  but  looking 
to  the  same,  we  nowhere  find  any  statement 
as  to  when  they  were  presented  to  the  court 
and  in  this  condition  of  the  record,  acting 
upon  the  presumption  that  the  trial  court 
followed  the  law,  we  will  have  to  uphold  his 
action  In  refusing  said  charges,  for  the  rea- 
8<»  that  the  same  came  too  late,  If  for'  no 
other  reason. 

Believing  that  the  Issues  raised  by  the  tes- 
timony were  all  comprehended  within  the 
charge  on  principals,  and  that  no  charge  on 
manslaughter  was  demanded,  and  regretting 
our  inability  to  agree  with  able  counsel  for 
appellant  the  motion  for  rehearing  Is  over- 
ruled. 
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HOUSER  V.  STATE.    (No.  5807.) 

(Ooart  of  Criminal  Appeals  of  Texas.    May  5, 
1920,    Reliearing  Denied  June  9,  1920.) 

t.  Witnesses  «=»249  —  Voluirteersd  statement 
by  witness  that  ha  thought  defen«tant  was 
automobile  thief  Improper. 
In    prosecution   for    theft   of   automobile, 
statement,  volunteered  by  a  witness,  after  tes- 
tifying tiiat  when  he  saw  defendant  and  another 
driving  the  car  he   spoke   to  defendant,   who 
nodded,  that  he  thought  he  would  atop  defend- 
ant, as  he  was  certain  defendant  was  an  auto- 
mobile thief,  held  improper. 

2.  Criminal  law  «=9ll70*/2(6)  —  VolnnteorMl 
statement  of  witness  directed  not  to  be  oon- 
sidored  was  harmless. 

In  prosecution  for  theft  of  automobile, 
where  the  trial  court  instructed  not  to  consider 
a  witness'  volunteered  statement  that  when 
ha  saw  defendant  in  the  car  he  thought  he 
would  atop  him,  as  he  was  certain  he  was  an 
automobile  thief,  such  statement  did  not  con- 
stitute reversible  error. 

3.  Witnesses  «=»248(2)  —  Answer  of  witness 
that  he  remembered  dates  because  ha  know 
lawyers  would  frame  ap  alibi  improper. 

In  prosecution  for  theft  of  automobile,  an- 
swer of  a  witness,  to  the  question  of  defend- 
ant's counsel  as  to  how  he  came  to  recollect 
dates,  that  it  was  because  he  knew  "you  law- 
yers would  have  an  alibi  framed  up  for  him, 
and  I  fixed  for  it,"  A«{d!  improper  as  unrespon- 
aive. 

4.  Criminal  law  4=3ll70>/2(6)— Unresponsive 
anawor  of  witness  harmless  to  dafondant  In 
view  of  Instructions. 

In  prosecution  for  theft  of  automobile,  un- 
responsive answer  of  .witness  to  question  as 
to  how  he  came  to  recollect  dates  that  it  was 
because  he  knew  defendant's  lawyers  would 
have  an  alibi  framed  up  for  liim,  ao  ttiat  he 
fixed  for  it,  held  harmless  to  defendant,  and 
not  reversible  error,  in  view  of  court's  instruc- 
tion not  to  consider  it. 

5.  Criminal  law  ®=3695 (2)— General  objection 
to  evidence  properly  overruled. 

Where  the  trial  court  could  not  know  what 
were  the  grounds  of  objection  by  defendant 
to  a  statemeat  made  by  a  witness,  general  ob- 
jection thereto  was  properly  overruled. 

6.  Criminal  law  «=>I09I(  10)— Grounds  of  ob- 
jection to  evidence  should  be  stated  In  bill  of 
exceptions. 

nie  grounds  of  an  objection  to  evidence 
should  be  stated  in  a  bill  of  exceptions  to  its 
admission,  in  order  to  present  error  for  re- 
view. 

7.  Witnesses  9=3270(2)  —  Cross-examination 
of  witness  improper  as  Irrelevant. 

In  prosecution  for  theft  of  automobile, 
question  to  a  witness  on  cross-examination 
whether  he  swore  defendant  stole  the  car,  and 
answer  that  the  witness  believed  defendant 
stole  it,  but  would  not  swear  to  it,  held  im- 
proper, as  not  shedding  light  on  the  issues. 


8.  Criminal  law  <s=i>l  137(5)— Error  In  anawor 
on  cross-examination  Invited  by  qnbry. 
In  prosecution  for  theft  of  automobfle, 
where  defendant  asked  a  witness  on  cross- 
examination  whether  he  swore  defendant  stole 
the  car,  he  thereby  invited  the  error  in  the 
witness'  answer  in  the  negative,  but  that  be 
believed  defendant  stole  it 

Appeal  from  Criminal  District  Court,  Tar- 
rant C!oimty;  (See.  B.  Hoaey,  Judge. 

Oiarley  Houser  was  convicted  of  tbeft  of 
an  automobile,  and  he  appeals.    Affirmed. 

Maya  &  Maya,  of  Ft.  Worth,  for  appellant 
Aivin  M.  Owsley,  Asst  Atty.  Gen.,  for  tlie 
State. 

LATTIMORB,  J.  Appellant  was  convicted 
In  the  criminal  district  court  of  Tarrant 
county,  for  theft  of  an  automobile,  and  bis 
punishment  fixed  at  two  years'  confinement 
in  the  penitentiary. 

It  appears  from  the  record  that  a  man 
named  Baker  parked  a  new  Ford  car  near  a 
movie  playhouse,  tn  the  city  of  Ft  Wortli, 
about  8  o'clock  one  night,  and  that  shortly 
thereafter  the  same  was  taken.  About  9  or 
9:30  o'clock  on  said  night  Harry  Hamilton,  a 
detective  in  the  office  of  the  criminal  district 
attorney,  saw  appellant  and  ahother  part^c  In 
possession  of  the  car,  driving  out  of  the  city 
of  Ft  Worth,  and  in  the  direction  of  the 
home  of  appellant,  who  lived  in  Wise  coimty. 
Mr.  Hamilton' recognized  appellant  and  start- 
ed after  him ;  and  when  opposite  the  car 
Hamilton  spoke  to  appellant,  and  then  drove 
on  ahead,  intending  to  stop  and  wait  at  some 
convenient  place  ontil  appellant  should  oome 
up,  but  appellant  ran  the  car  near  die  curb, 
and  both  parties  therein  hurriedly  alighted 
and  went  down  an  alley.  Mr.  HIamUton  car- 
ried the  car  to  the  police  station,  where  it 
was  turned  over  to  Mr.  Baker,  ttie  owner, 
some  time  about  11  or  12  o'clock  that  night. 
A  few  days  later  appellant  was  arrested,  and 
charged  with  the  theft.  Upon  his  trial.  Ills 
defense  was  an  alibi,  and  his  grandmother 
and  his  sister  testified  to  the  effect  that  he 
was  not  in  Ft.  Worth,  but  was  in  WJse  coun- 
ty, on  the  night  of  the  theft.  The  state  in- 
troduced other  witnesses,  who  testified  to 
seeing  appellant  in  Ft  Worth  on  the  "same 
night  the  automobile  was  taken. 

[1,1]  Several  bills  of  exceptions  were  re- 
served to  the  testimony  of  Mr.  Hamilton.  In 
the  first  of  these,  complaint  is  made  of  state- 
ments appearing  in  Mr.  Hamilton's  narration 
of  the  facts  leading  up  to  the  recovery  of 
the  car.  This  witness  stated  that  when  he 
saw  appellant  and  the  other  party  driving 
the  car,  he  spoke  to  appellant,  who  nodded, 
and  witness  then  volunteered  the  statement 
that  he  thought  he  would  stop  him  (mean- 
ing appellant),  as  he  was  certain  he  was  an 
automobile    thief.      Appellant   promptly   ob- 
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jected  to  the  last  statement ;  and  the  conrt  at 
once  snstained  tbe  objection,  and  Instructed 
the  Jury  not  to  consider  what  this  witness  had 
said  about  thinking  appellant  to  be  an  an- 
tomoblle  thief.  The  statement  made  by  the 
iritness  was  not  proper,  but  as  the  trial  court 
sustained  the  objection,  and  instructed  the 
Jury  not  to  consider  it,  we  are  unable  to  see 
what  else  could  have  been  done,  and  do  not 
think  the  matter  presents  reversible  error. 

[3,4]  By  another  bill,  complaint  is  made 
of  various  matters,  the  only  one  worOty  of 
consideration  being  the  objection  to  a  state- 
ment by  Mr.  Hamilton,  who  was  asked  upon 
cross-ezamtnation  by  appellant's  fittomey 
what  day  it  was  that  he  saw  appellant  in 
possession  of  said  car,  to  which  he  replied 
that  It  was  on  a  Thursday.  Thereupon,  ap- 
pellant's counsel  asked  him  how  he  came  to 
recollect  these  dates,  and  the  witness  replied, 
"Because  I  knew  you  lawyers  would  have 
an  alibi  framed  up  for  him,  and  I  fixed  for 
It."  Counsel  for  appellant  objected  to  this 
statement,  and  reserved  his  bill  of  exceptions. 
Looking  to  the  qualification  upon  said  bill, 
we  find  that  the  trial  court  states  that  he 
promptly  instructed  the  Jury  not  to  con- 
sider the  said  answer.  This  answer  was 
manifestly  improper,  and  not  in  response  to 
the  question;  but,  as  it  was  not  the  state- 
ment of  any  fact  harmful  to  appellant,  and 
as  the  court  instructed  the  Jury  not  to  con- 
sider it,  we  do  not  think  it  such  error  as  to 
necessitate  a  reversal  of  the  case. 

[I,  S]  Appellant's  bill  of  exceptions  Ko.  3 
contains  his  objection  to  a  statement  made 
by  the  witness  Hamilton  as  to  what  occurred 
at  the  police  station,  when  he  ^ent  to  report 
the  finding  of  said  car.  No  ground  of  ob- 
jection is  stated  in  this  bill,  and  it  is  clear 
that  the  trial  court  could  not  know  what  the 
grounds  of  the  objection  were,  and  there- 
fore properly  overruled  the  general  objec- 
tion. The  grounds  of  an  objection  should  be 
stated  in  a  bill  of  exceptions,  in  order  to  pre- 
sent error  for  review. 

.  Appellant's  fourth  bill  of  exceptions  is  sub- 
stantially the  same  as  his  second  bill,  wtdcfa 
Is  above  disposed  of. 

[7,  t]  Bill  of  exceptions  No.  5  complains 
that  while  counsel  for  appellant  was  cross- 
examining  witness  Hamilton,  this  question 
was  asked  by  him,  "Do  you  swear  defendant 
stole  that  car?"  to  which  the  witness  an- 
swered, "No;  I  believe  he  stole  it,  but  would 
not  swear  to  it"  Appellant  asked  the  court 
to  Instruct  the  Jury  not  to  consider  said  state- 
ment. In  our  opinion  the  character  of  the 
cross-examination  was  manifestly  Improper. 
Neither  the  question  nor  its  answer  shed  any 
legitimate  light  upon  the  issues  before  the 
court  and  Jury,  but  the  knowledge  of  the  theft 
called  for  by  the  question  is  so  closely  akin  to 
the  belief  thereof  given  in  the  answer  that 
we  think,  if  any  error  appeared,  it  would 


be  held  Invited  by  the  character  of  the  query. 

Finding  no  reversible  error  in  this  record, 

the  Judgment  of  the  trial  court  Is  aflirmed. 


HIGGINS  V.  STATE.    (No.  5824.) 

(Court  of  Criminal  Appeals  of  Texas.    May  26, 
1920.) 

1.  Criminal  law  «=9l  159(2)— Rape  «s»57(l) 
—Evidence  held  to  Justify  sabmlsslon  to  Jury; 
appellate  oourt  will  uphold  verdict. 

In  a  prosecution  for  rape  of  a  daughter  un- 
der 18  years  of  age,  held,  that  it  was  the  duty 
of  tbe  trial  court  to  submit  the  case  to  the,  jury, 
and  the  duty  of  the  appellate  court,  so  far  as 
the  question  of  sufficiency  of  evidence  was  con- 
cerned, to  uphold  tbe  verdict. 

2.  Criminal  law  «=:»369(l)— Proef  of  separate 
criminal  act  admissible  to  eontrovert  defens- 
ive theory. 

Proof  of  a  separate  and  distinct  criminal  act 
similar  to  that  involved  in  the  prosecution 
sometimes  becomes  admissible  in  evidence  to 
controvert  some  defensive  theory  advanced  by 
the  accused,  but  such  evidence  is  to  be  re- 
ceived only  when  brought  clearly  within  some 
defined  exception  to  the  rule  excluding  it. 

3.  Criminal  law  «=3369(8)— Dlstlnet  separate 
offense  Inadmlssibie  In  rape  case. 

In  a  prosecution  for  rape  on  July  2d,  evi- 
dence that  defendant  made  an  indecent  assault 
upon  another  female  on  September  7th  was  not 
admissible  as  rebuttal  of  defendant's  evidence 
that  upon  July  2d  he  was  suffering  with  ail- 
ments which  rendered  it  improbable  that  he 
would  have  a  desire  to  commit  such  an  offense; 
there  being  no  evidence  to  show  that  such  ail- 
ment continued  until  September  7th. 

Appeal  from  District  Court,  Hall  County; 
J.  A.  Nabers",  Judge. 

J.  B.  Higgins  was  convicted  for  rape,  and 
appeals.     Reversed. 

A.  T.  Cole,  of  Clarendon,  and  R.  H.  Tem- 
pleton,  of  Wellington,  for  appellant. 

Alvin  H.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  conviction  Is  for  rape, 
with  punishment  fixed  at  conflnement  in  the 
penitentiary  for  16  years. 

[1]  The  subject  of  the  rape  was  the 
daughter  of  appellant,  under  18  years  of  age. 
At  the  time  of  the  trial,  she  and  her  young- 
er sister  were  married  women.  The  prose- 
cutrix testified  to  the  act  of  intercourse, 
claiming  that  it  took  place  on  the  2d  day  of 
July,  while  she  and  her  sister  were  in  Ijed 
together.  She  claimed  to  have  been  unwill- 
ing, and  to  have  made  some  resistance.  The 
conviction,  however.  Is  upon  the  theory  of 
her  consent.  The  sufficiency  of  the  evidence 
is  assailed,  the  circumstances,  including  a 
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motive  for  fabrication  on  the  part  of  tbe 
prosecutrix  and  her  sister  and  the  denial  of 
tbe  act  by  tbe  appellant,  are  pointed  out 
We  deem  It  unnecessary  to  discuss  the  facts 
further  than  to  say  that  the  definite  testl- 
ony  of  the  prosecutrix  to  the  offense  Is  not 
overcome,  as  a  matter  of  law.  It  was  the 
duty  of  the  trial  court  to  submit  the  issue  to 
the  Jury,  and  the  duty  of  this  court  under 
the  facts,  so  far  as  the  question  of  the  suf- 
ficiency of  the  evidence  is  concerned,  to  up- 
hold It. 

[2,3]  Tbe  state  Introduced,  over  the  ob- 
jection of  tbe  appellant,  the  evidence  of  the 
sister  of  the  prosecutrix  that  on  the  7th  day 
of  September,  following  the  alleged  offense, 
the  appellant  made  an  Indecent  assault  upon 
her.  The  state  attempts  to  Justify  the  ad- 
mission of  this  evidence  upon  the  theory  that 
it  was  tbe  proper  rebuttal  of  evidence  in- 
troduced by  the  appellant  showing  his  phys- 
ical condition.  The  evidence  of  his  physical 
condition  was  that  of  the  doctor,  who  testi- 
fied that  be  bad  examined  the  appellant 
shortly  before  the  2d  of  July,  and  that  at 
that  time  he  was  suffering  from  certain  ail- 
ments which  rendered  it  not  impossible,  but 
Improbable,  that  he  would  have  a  desire  for 
sexual  Intercourse.  As  we  understand  the 
record,  the  ailments  of  which  he  was  com- 
plaining were  not  of  a  permanent  nature. 
Tbe  doctor  bad  made  no  further  examination 
of  than  prior  to  the  date  upon  which  the  as- 
sault upon  the  sister  of  the  prosecutrix  was 
made.  There  is  evidence  that  in  the  mean- 
time his  physical  condition  had  improved; 
in  fact,  the  record,  as  we  view  It,  rather  neg- 
atives the  idea  that  his  condition  upon  the 
7th  day  of  September  was  similar  to  that 
described  by  the  evidence  as  existing  on  the 
2d  day  of  July,  at  the  time  the  offense 
charged  was  committed.  It  sometimes  hap- 
pens that  proof  of  a  separate  and  distinct 
criminal  act  similar  to  that  involved  in  tbe 
prosecution  becomes  admissible  in  evidence 
to  controvert  some  defensive  theory  advanc- 
ed by  the  accused.  Wharton's  Crim.  Evi- 
dence, vol.  1,  f  41.  In  the  instant  case  this 
principle  might  be  invoked  in  support  of  the 
ruling  of  the  court  if  at  the  time  of  tbe  sub- 
sequent act  tbe  conditions  existing  at  the 
time  of  the  commlsalon  of  the  ofCense  pre- 
vailed. Since,  however,  according  to  the  evi- 
dence such  mAladles  as  were  claimed  to  have 
reduced  the  appellant's  vitality  to  a  degree 
which  rendered  It  Improbable  that  be  was  in 
a  physical  condition  on  the  2d  of  July  to 
have  committed  tbe  offense  were  not  shown 
■io  have  continued  during  the  two  months  In- 
tervening before  the  time  of  the  subsequent 
alleged  assault  upon  another  party,  we  think 
tlie  evidence  was  not  relevant,  and  that  Us 
admission  was  error.  The  harmful  nature 
»f  the  proof  of  other  offenses  is  recognized 


(see  Underbill  on  Crim.  Evidence,  i  87),  and 
such  evidence  is  to  be  received  only  when 
brought  clearly  within  some  defined  excep- 
tion to  the  rule  excluding  it 

This  condition  is  not  met  in  the  instant 
case,  and  we  regard  the  error  committed  and 
pointed  out  as  harmful  to  a  degree  that  re- 
quires a  reversal  of  the  Judgment,  which  is 
ordered. 


Ex  parU  YOU  NO.    (N«.  8818.) 

(Court  of  Criminal  Appeals  of  Texas.    May  5, 
1920.    On   Motion    for   Rehearing,    May   26, 
1920.) 

1.  Criminal  law  «=»ll58(2)--0n  appral  froai 
denial  of  ball,  evidence  will'  not  be  atated  In 
detail. 

On  appeal  from  an  order  denying  bail  to 
one  charged  with  murder,  the  court  will  not 
make  a  detailed  statement  and  analysis  of  the 
evidence. 

2.  Criminal  law  «=9t  158(2)— On  appeal  from 
denial  of  bail  tlie  question  is  whethsr  ver- 
dict of  guilty  would  probably  be  rendered. 

On  appeal  from  an  order  denying  bail  to 
one  charged  with  mnrder,  the  question  is  not 
whether  the  Court  of  Criminal  Appeals  would 
sustain  a  verdict  inflicting  capital  punishment, 
but  whether,  in  the  opinion  of  such  court  a 
jury,  in  due  administration  of  the  law,  would 
probably  convict  and  inflict  capital  punishment. 

3.  Ball  «=949— Evidence  held  not  to  sustain  r»- 
fusal  of  ball. 

Refusal  of  bail  to  one  charged  with  murder 
of  bis  sister-in-law  held  not  warranted  by  evi- 
dence. 

4.  Bail  «a»49— Conflict  in  evidence  not  oondii- 
•ive  of  rifht  to  bail. 

In  deciding  whether  one  charged  with  mur- 
der is  entitled  to  ball,  that  the  evidence  is  con- 
flicting is  not  conclusive  of  the  right  to  bail. 

Appeal  from  District  Court,  Montgomery 
County;  D.  F.  Singleton,  Judge. 

Floyd  Yonng  was  charged  with  murder  and 
applied  for  ball.  From  an  order  denying  hall, 
he  appeals.    Reversed  and  bail  allowed. 

See,  also,  219  S.  W.  1102. 

C.  W.  Nugent,  of  Galveston,  for  appellant 
Alvln  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
SUte. 

MORROW,  J.  [1,2]  This  is  an  appeal 
from  the  order  of  the  district  Judge  denying 
bail.  Appellant  was  charged  with  tbe  murder 
of  Bertha  Snooks,  a  girl  about  18  years  of 
age.  The  evidence  discloses  that  while  sit- 
ting in  the  kitchen  at  her  father's  home  she 
was  shot  and  killed,  her  assailant  using  a 
shotgun  loaded  with  bucksliot.  The  state  re- 
lies upon  circumstances  to  identify  the  appel- 
lant as  the  assassin.    We  refrain  from  mak- 
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tog  a'  detafled  statement  and  analysis  of  the 
evIdMice,  such  being  the  practice  In  cases  of 
this  diaracter.  Sharp  v.  State,  1  Tex.  App. 
200;  Ex  parte  Day,  8  Tex.  App.  32i8;  Ex 
parte  Sperger,  62  Tex.  Cr.  R.  133,  l.lT  S.  W. 
351.  The  qaestion  Is  not  whether  this  court 
would  sustain  a  verdict  of  a  jury  inflicting 
capital  punishment,  but  whether  in  the  opin- 
ion of  this  court  a  Jury,  in  due  administra- 
tlon  of  the  law,  would  probably  convict  and 
inflict  capital  punishment.  Ex  parte  Smith, 
23  Tex.  App.  100,  5  8.  W.  101;  Ex  parte 
Russell,  71  Tex.  Cr.  R.  377,  160  S.  W.  76. 

[3]  The  deceased  was  the  daughter  of 
George  Snooks.  She  had  several  sisters,  one 
of  whom  was  the  wife  of  appellant  The 
members  of  the  family  were  farmers,  and 
lived  in  the  same  nelghbwhoed,  the  home  of 
appellant  being  about  a  quarter  of  a  mile 
from  that  of  the  fatlier  of  the  deceased.  The 
mother  oi  appellant  resided  some  five  miles 
distant  from  him,  and  in  traveling  from  her 
home  to  his  own  he  would  pass  along  the  road 
near  the  ho^e  of  deceased.  At  the  time  the 
homicide  occurred,  there  was  on  the  prem- 
ises of  the  father  of  deceased  a  laj'ge  shallow 
pond,  caused  apparently  by  heavy  rains  and 
insufficient  drainage.  This  pond  was  between 
the  home  of  appellant  and  the  road  mention- 
ed. It  was  the  state's  theory  that  the  appel- 
lant, after  spendtog  a  part  of  the  day  at  the 
home  of  his  mother,  left  late  to  the  evening, 
traveling  on  horseback  on  the  road  mention- 
ed, reached  the  premises  of  the  father  of  de- 
ceased after  dark,  hitched  his  horse  to  a 
fence  some  short  distance  from  the  road,  wad- 
ed across  the  pond  and  across  a  potato  patch 
to  the  house,  and,  standing  near  the  door, 
fired  the  fatal  shot,  using  a  12-gauge  shotgun 
loaded  with  buckshot;  that  he  returned  by 
the  same  road,  mounted  his  horse,  and  rode 
to  his  home,  depositing  the  shoes  which  he 
was  wearing  at  the  time  to  the  pond  as  he  re- 
tamed  to  his  horse.  It  was  shown  that  ap- 
pellant a  short  time  before  the  homicide  had 


evidence  that  the  shoes  mentioned  belonged 
to  the  wife  of  appellant,  and  had  been  seen 
at  his  house  before  the  homicide.  This  fact 
was  strongly  controverted  by  the  appellant, 
his  wife,  and  several  other  witnesses.  There 
was  also  a  controversy  and  conflict  of  evi- 
dence as  to  whether  the  foot  of  appellant 
was  of  a  size  that  would  permit  him  to  wear 
the  shoPS.  There  were  tracks  indicating 
that  a  horse  had  been  hitched  near  the  pond, 
and  there  were  tracks  near  this  horse,  made 
by  a  person  wearing  heavy  boots.  The 
tracks  were  imperfect,  and  not  otherwise 
identified.  The  appellant's  boots  and  per- 
haps his  pants  were  wet.  This  was  account- 
ed for  from  the  appellant's  standpoint  by 
proof  that  the  weather  was  rainy,  that  he 
had  been  working  in  his  mother's  potato 
patch  to  the  rain,  and  had  driven  his  wagon  • 
into  a  pond  at  her  house  In  order  to  clean 
it  oat  for  use  to  haultog  cotton,  and  to  so 
dotog  had  gone  to  a  depth  that  wet  bis 
clothes.  There  was  testimony  that  tracks 
made  by  one  of  the  horses  driven  by  appel- 
lant to  his  buggy  at  the  funeral  of  the  de- 
ceased were  similar  to  the  tracks  of  the  horse 
which  were  traced  to  the  home  of  appellfftit 
on  the  morntog  after  the  homicide.-  There 
was  much  room  for  controversy  from  the 
circumstances  touching  the  identity  of  the 
horse  making  the  tracks.  The  peculiarity 
was  not  shown  to  have  been  amrked  or  aa- 
eommon,  nor  was  the  foot  of  appellant's 
horse  examtoed  to  determtoe  Its  presence 
thereon. 

The  shot  was  fired  near  8  o'clock  to  the 
evening,  there  betog  some  conflict  as  to  the 
exact  time.  The  appellant  sought  to  shuw 
by  witnesses  who  were  with  him  on  his  way 
home  from  his  mother's  house  that  he  must 
have  reached  home  before  the  shot  was 
fired.  His  wife  testified  at  the  time  It  was 
fired  he  was  mllktog  the  cows  at  his  home. 

The  deceased,  some  two  years  before  her 


purchased  two  buckshot  shells,  12-gauge,  and  death  and  whUe  living  at  appellant's  house, 
it  was  also  shown  that  after  the  homicide  ;  l»ad  given  birth  to  an  Illegitimate  child.  It 
the  sberitl  found  at  the  house  of  appellant  j  was  the  state's  theory"  that  appellant  was  its 
two  such  shells  undischarged.  He  owned,  I  father,  and  the  motive  for  the  crime  was 
and  had  to  his  house  when  it  was  searched  -  resentment  because  of  the  unwillingness  of 
by  the  sheriff  shortly  after  the  homicide,  a  '  the  deceased  to  continue  illicit  relations  with 
12-gauge  shotgun,  but  this,  according  to  the ;  him.  The  appellant  and  his  wife  took  the 
testimony  of  the  sheriff,  which  was  nok  dis- 1  cbild  to  Houston  to  an  infirmary,  from  which 
puted,  had  not  been  recently  fired.  Some  it  was  pUiced  with  persons  to  raise.  The 
three  weeks  prior  to  the  homicide  he  had  '  mother  of  deceased,  and  some  of  deceased's 
bought  a  stogie-barrel  12-gauge  shotgun,  and  '  sisters,  testified  that  she  had  told  them  that 
the  next  day  after  he  bought  it  told  the  ,  the  child  was  that  of  appellant.  Against  this 
dealer  he  had  sold  it  to  a  negro.  The  where-  it  was  proved  that  she  had  sworn  to  the 
aboats  of  tlils  gun  at  the  time  of  the  homi- 1  grand  Jury  that  another  person  was  the  par- 
cide  was  not  otherwise  shown.  From  the  ent  of  the  child,  and  had  also  made  a  slm- 
pond  to  the  house,  and  from  the  house  to  the  Har  statement  to  others.  Anonymous  letters 
pond,  tracks  were  plainly  visible,  they  hav- 1  found  among  the  effects  of  the  deceased, 
tog  been  made  by  a  woman's  shoe  with  cer-    seektog  to  arrange  a  clandestine  Ineetlng, 


tato  peculiarities,  and  after  the  homicide  a 
pair  of  such  shoes  were  found  to  the  pond. 


and  tbreateutog  violence  upon  refusal,  were 
Introduced,  and  the  optolon  of  witnesses  pro 


with  cinnimstancea  todicatlng  that  they  had    and  con  taken  as  to  the  identity  of  the  hand- 
been  recently  d^^tosited  there.     There  was    writing  with  that  of  appellant;  an  irrecon- 
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cllable  conflict  beiog  developed.  Two  of  tbe 
slaters  of  the  deceased  bad  giren  birth  to  ille- 
fitlmate  children,  with  which  it  was  made 
plain  that  appellant  was  not  connected.  He 
had  taken  some  interest  In  aiding  these  wo- 
men, and  one  of  thepi  had  received  some 
money  front  blm.  TOere  was  evidence  neg- 
ativing any  secret  association  with  tbe  de- 
ceased by  the  appellant  during  the  2  years 
intervening  between  tbe  blrtb  of  her  child 
and  her  death,  and  during  tlds  time  the  re- 
lations between  the  appellant  and  the  mem- 
bers of  tbe  family  of  deceased  were  friendly, 
and  visits  were  exchanged. 

[4]  This  is  a  summary  of  tbe  evidence  upon 
which  we  reach  the  conclusion  that  we  can- 
not approve  tbe  Judgment  of  tbe  trial  Judge 
refusing  am)ellant  ball.  While  the  fact  that 
.  the  evidence  is  conflicting  Is  not  conclusive 
of  the  right  to  baU  (Smith  v.  State,  23  Tex. 
^pp.  357,  6  8.  W.  219,  59  Am.  Rep.  773;  Ex 
parte  Jones,  31  Tex.  Cr.  R.  422,  20  S.  W. 
983)  in  deciding  the  question  involved  in 
this  character  of  proceeding,  a  considera- 
tion-of  tbe  nature  of  the  evidence  for  both 
tbe  state  and  the  accused  cannot  be  over- 
looked. Assuming  that  the  facts  proved  on 
behalf  of  tbe  state  would  be  sufficient  to  sup- 
port the  verdict  of  the  Jury  assessing  cap- 
ital punishment,  such  verdict  would  be  sup- 
ported by  the  Judgment  of  the  Jury  toucbiag 
the  credibility  of  tbe  witnesses,  and  tbe 
weight  to  be  given  their  testimony.  So  sup- 
ported on  appeal,  the  truth  of  the  criminat- 
ing facts  relied  on  by  tbe  state  would  stand 
established,  and  tbe-  issues  dependent  upon 
conflicting  evidence  resolved  against  tbe  ac- 
cused. The  office  of  this  court  on  appeal 
would  be  to  determine  whether  the  establisb- 
ed  facts  Justify  tbe  conclusion  of  guilt,  and 
authorize  the  punishment  assessed  when 
measured  by  tbe  rules  applicable  to  circum- 
stantial evidence.  As  the  matter  is  now 
presented,  tbe  truth  of  practically  all  of  tbe 
criminating  facts  Is  controverted,  and  to  hold 
the  proof  evident  it  would  be  necessary  for 
this  court  to  determine  these  conflicts  against 
tbe  appellant,  and  to  draw  the  conclusion 
that  a  Jury,  in  the  due  administration  of 
justice,  would  probably  convict  the  appellant 
of  a  capital  crime  and  assess  the  punish- 
ment accordingly.  In  our  opinion,  under  the 
facts  of  this  case,  it  is  tbe  right  of  the  ap- 
pellant to  have  ball  pending  the  decision  by 
a  Jury  which  of  the  conflicting  facts  are  es- 
tablished, and  whether  inference  of  guilt 
would  be  drawn  from  them.  Analogous  cas- 
es, we  think,  are  numerous,  among  them  Ex 
parte  Boyett,  19  Tex.  App.  17;  Ex  parte 
Catney,  17  Tex.  App.  332;  Ex  parte  Cbld- 
iron,  15  Tex.  App.  4M;  Ex  parte  Duncan,  27 
Tex.  App.  485,  U  S.  W.  442;    In  re  Foulk, 

13  S.  W.  746;  Ex  parte  Gallaber,  26  Tex. 
App.  455,  8  S.  W.  481;    Ex  parte  GUstrap, 

14  Tex.  App.  240;    Ex  parte  Jones,  26  Tex. 


App.  607,  10  8.  W.  114;  Bx  parte  IxxUln. 
72  S.  W.  686;  Ex  parte  Pace,  16  Tex.  App. 
541;  Ex  parte  Smith.  26  Tex.  App.  136,  9  S. 
W.  369. 

The  Judgment  is  reversed,  and 'bail  allowed 
in  tbe  aom  of  f  10,000. 

On  Motion  for  Rehearing. 

PER  CURIAM.  On  a  former  day  of  this 
term  tlie  Judgment  of  tbe  district  court  of 
Montgomery  county  denying  appellant  bail 
was  reversed,  and  bail  granted  in  tbe  sum 
of  f  10,000.  Appellant  has  filed  a  motion  for 
rehearing  herein,  requesting  that  same  be 
granted  to  tbe  extent  of  reducing  said  bail 
to  the  sum  of  $6,000,  for  tbe  reason  tliat  it 
is  impossible  for  the  appellant  to  make  bail 
in  so  large  a  sum,  and  that  same  is  excessive. 

Upon  a  careful  review  of  the  evidence,  in 
connection  with  ainiellant's  motion  for  re- 
liearing,  we  have  reached  tbe  conclusion  that 
tbe  amount  of  appellant's  bail  should  be 
reduced,  and  his  bond  fixed  in  tbe  sum  ot 
$6,000.  To  this  extent  tbe  rebeartng  is  grant- 
ed with  instructions  that  upon  his  execution 
of  the  proper  bond  In  said  sum  be  shall  be 
disdiarged  as  provided  by  uiw. 


HOOVER  V.  STATE.     (No.  5743.) 

(Court  of  Criminal  Appeals  of  Texas.    May  19, 
1920.) 

1.  Homicide  «=926a— Wooden  Hub  held  not  per 
•0  "deadly  woapoa." 

In  a  prosecution  for  murder,  where  tbe 
weapon  nsed  was  a  wooden  stick  about  three 
feet  long,  three  inches  in  diameter  at  one 
end,  and  tapering  to  two  inches  at  the  other  end, 
such  cinb  was  not  per  se  a  "deadly  weapon." 

[Ed.  Note.— For  other  definitionB,  see  Words 
and  Phrases,  First  and  Second  Seriee,  Deadly 
Weapon.] 

2.  Homloide  «=>290— 'lestraotion  as  to  ase  of 
wooden  stick  as  deadly  weapon  held  errono- 
ously  rofuied. 

In  prosecution  for  murder,  where  deceased 
was  killed  with  one  blow  of  a  wooden  club, 
which  was  not  per  se  a  deadly  weapon,  it  was 
error  to  refuse  to  instruct  affirmatively  that 
unless  tbe  jury  found  that  in  the  manner  used 
the  stick  waa  a  deadly  weapon,  conviction 
should  not  be  returned  unless  the  jury  believed 
beyond  a  reasonable  doubt  that  at  tbe  time 
tbe  blow  was  struck  defendant  had  the  specific 
intent  to  kill  deceased,  in  view  of  evidence 
that  only  one  blow  was  struck,  and  that  dtfeod- 
ant  did  not  bitend  to  kilL 

Aiveal  from  District  Court;  Comanche 
County ;  J.  H.  Arnold,  Judfe. 

John  Hoover  was  convicted  of  murder,  and 
he  appeals.    Reversed. 
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Hampton,  Harris  &  Hampton,  of  De  Leon, 
and  CSeorge  L.  Sullivan  and  Ooodson  &  Na- 
bora,  all  of  Cwnanche,  for  appellant. 

AlTin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  appeal  Is  from  a  sen- 
tence of  confinement  In  the  penitentiary  for 
six  years  for  the  offense  of  murder.  The  de- 
ceased was  a  supervisor  of  the  construction 
of  a  "tank  farm"  In  one  at  the  oil  districts, 
the  constractlim  work  being  done  by  em- 
ployes of  Independent  contractors.  Appellant 
and  his  father  had  been  sudi  emidoyte,  and 
on  Satntday  preceding  the  homicide  on  Toes- 
day  an  altercation  took  place  on  the  premis- 
es. In  this  altercati(»  insulting  epithets 
were  exchanged  between  the  deceased  and 
the  appellant;  some  blows  were  struck,  the 
deceased  obtaining  and  exhlbitiag  a  pistol, 
and  ordering  the  appellant  to  leave  and  to  re- 
frain from  coming  back  on  the  premises,  also 
ordering  awellant's  father  to  cause  this  to 
be  done.  There  were  matoal  threats  made  at 
the  time,  and  evidence  of  their  repetition  lat- 
er,  those  of  the  deceased  being  communicated 
to  the  appellant.  Bivldeiice  pro  and  oon 
touching  the  dlspositicHt  and  reputation  of 
the  deceased  as  a  man  of  violence  was  intro- 
dnced.  There  was  also  evidence  that  appel- 
lant had  been  Informed  after  the  difflculty  on 
Saturday  that  the  deceased  was  armed.  The 
immediate  scene  of  the  homicide  was  at  the 
depot  of  the  village,  near  which  was  situated 
a  restaurant  belon^ng  to  the  father  of  appel- 
lant, and  a  store  kept  by  a  witness  named 
Barnes.  Appellant  testified  that  he  had  busi- 
ness at  the  depot,  and  while  standing  there 
the  deceased  passed,  brushing  the  arm  of  the 
appellant,  and  then  called  for  the  railroad 
agent.  The  appellant  then  walked  to  the 
restaurant,  and  picked  np  a  stick,  whidi  was 
used  for  packing  ice  in  an  ice  cream  freezer. 
Taking  the  sUck  to  the  depot  for  the  purpose 
of  protection,  he  laid  it  down  on  the  ground. 
On  his  return  the  deceased  was  not  observed 
by  him,  and  he  mtered  into  conversation 
with  others,  and  while  so  engaged  this  occur- 
red: 

"I  looked  np  at  the  door,  and  Mr.  Breen  was 
■tandiog  in  the  door  like,  looking  right  down 
at  me  with  his  hand  in  his  side  pocket,  and  I 
looked  back  down  again,  and  about  that  time 
he  came  oat  the  door,  wbA  as  be  came  out  I 
grabbed  the  stick,  and  as  he  stepped  on  the 
engine,  I  hit  him.  The  reason  I  hit  bim  was 
because  I  thought  he  was  going  to  Bhoot  me. 
Jnst  as  Mr.  Breen  stepped  on  the  engine  he 
caught  it  with  both  hands,  and  then  he  dropped 
Us  right  hand,  and  wag  sorter  turning  to- 
ward me,  and  Jnst  aa  he  turned  I  hit  him  np 
above  the  ear  somewhere.  I  did  not  intend 
to  kill  him,  but  hit  him  to  keep  him  from  get- 
ting hia  gun  and  shooting  me.  When  I  bit  him 
he  fell  off  the  engine  to  the  ground,  and  I 
threw  the  stick  away  and  cangbt  hold  of  his 
I  didn't  know  bow  badly  he  was  hurt. 


and   thought  he   might   shoot   me.     When  X 
found  he  was  badly  hurt  I  laid  his  Iiands  down." 

There  were  several  eyewitnesses  introduc- 
ed by  the  state,  one  of  them  measurably  cor- 
roborating  the  appellant's  theory  of  a  dem- 
onstration by  the  deceased.  Most  of  them, 
however,  exclude  by  their  testimony  this  the- 
ory. The  court  In  its  charge  took  cognizance 
of  the  evidence  raising  the  issues  of  murder, 
manslaughter,  and  self-defense  based  upon 
a  demonstration  following  communicated 
threats. 

In  his  lostmction  to  the  Jury,  the  court 
embodied  a  part  of  article  1147,  P.  G„  as  fol- 
lows: 

"If  the  instrument  be  one  not  likely  to  pro- 
duce death,  it  is  not  to  be  presumed  that  death 
was  designed,  unless,  from  the  manner  in  which 
it  was  used,  such  intention  evidently  appeara." 

[1]  The  homldde  resulted  from  one  blow 
upon  the  head  of  deceased,  struck  by  the  ap- 
pellant, using  a  wooden  stick  about  three 
feet  long,  three  inches  in  diameter  at  one 
end,  and  tapering  to  two  Inches  at  the  other 
end,  somewhat  in  the  shape  of  a  baseball  bat. 
The  weight  of  the  stick  is  not  given.  Under 
numerous  expressions  of  the  opinions  of  this 
court,  the  stick  In  question  was  not  per  se  a 
deadly  weapon.  Among  these  are  Crow  r. 
State,  58  Tex.  Cr.  B.  202,  116  S.  W.  62,  21  L. 
R.  A.  (N.  S.)  497,  in  which  the  Instrument 
was  a  baseball  bat.  Others  In  which  sticks 
of  wood  of  varying  sizes  were  used  will  be  . 
found  in  Wilson  v.  State,  15  Tex.  App.  156; 
Washington  v.  State,  53  Tex.  Cr.  B.  483,  110 
S.  W.  751,  126  Am.  St  Bep.  800;  Boyd  v. 
State,  28  Tex.  App.  137, 12  S.  W.  737;  Fitch 
V.  State,  37  Tex.  Cr.  R.  502,  36  S.  W.  684; 
Shaw  V.  State,  34  Tex.  Cr.  R.  442,  31  S.  W. 
361;  Hamilton  v.  SUte,  60  Tex.  Or.  R.  258, 
131  S.  W.  1127.  Similar  rulings  with  refer- 
ence to  other  Instruments  used  as  a  bludgeon 
will  be  found  in  Honeywell  v.  State,  40  Tex. 
Cr.  R.  189,  49  S.  W.  586;  Danforth  v.  State, 
44  Tex.  Cr.  R.  Ill,  69  S.  W.  159;  Skldmore 
V.  State,  43  Tex.  93;  Peacock  v.  State,  62 
Tex.  Cr.  B.  435, 107  S.  W.  346.  The  fact  that 
death  results  from  the  use  of  the  weapon 
does  not  change  the  rule  stated  as  to  its 
character.  The  trial  court,  in  recognition  of 
the  application  of  this  rule  to  the  Instant 
case,  gave  the  charge  mentioned.  Appellant 
insists,  however,  that  there  was  a  fatal  omis- 
sion in  the  charge  in  its  failure  to  instruct 
the  Jury  affirmatively  that,  unless  they  found 
that  in  the  manner  used  the  stick  was  a 
deadly  weapon,  a  conviction  of  murder  could 
not  result  imless  the  Jury  believed  beyond  a 
reasonable  doubt  that  at  the  time  the  blow 
was  struck  he  had  the  specific  Intent  to  kill 
the  deceased.  This  view  was  presented  in 
several  special  charges,  whidi  were  refused, 
and  represents  the  converse  of  the  pn^xisi- 
tion  that  was  submitted.  Artide  1149,  P.  0.. 
provides  that  where  a  homldde  occurs  under 
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the  Influence  of  sudden  passion,  but  by  the 
use  of  means  not  in  their  nature  calculated 
to  produce  death,  the  person  killing  is  not 
guilty  of  a  homicide  unless  it  appears  that 
there  was  an  intention  to  kill,  but  the  party 
from  whose  act  the  death  resulted  can  be 
convicted  for  any  grade  of  assault  and  bat- 
tery. Speaking  on  this  subject.  Presiding 
Judge  White,  in  the  case  of  Hill  y.  State,  11 
Tex.  App.  456,  in  which  the  same  point  was 
involved,  said  in  substance: 

"The  otherwise  admirable  charge  •  •  • 
did  not  submit  the  alternative  proposition  pre- 
sented in  article  014  [now  11-19]  as  to  the  law 
where  there  was  no  intention  to  kill.  •  •  • 
ITrom  a  careful  investigation  of  all  the  facts 
aa  they  are  stated  in  the  record,  we  are  of 
opinion  that  defendant  was  entitled  to  have 
tills  view  of  the  law  submitted  to  the  jury  in  a 
plain,  pointed  and  affirmative  manner.  If 
she  was  not  actuated  by  an  intention  to"  kill, 
*    •    •    then  the  killins  could  not  be  murder." 

In  instances  in  which  under  the  evidence 
the  instrument  used  in  producing  the  homi- 
cide was  not  a  deadly  weapon,  or  in  which 
there  was  an  issue  upon  that  point,  this 
court,  with  marked  uniformity,  has  held  that 
upon  appellant's  request  his  theory  of  an  ab- 
sence of  intent  to  kill  should  be  put  before 
the.  jury  in  a  manner  clearly  informing  them 
as  to  the  law.  Washington  v.  State,  53  Tex. 
Cr.  R.  483,  110  S.  W.  751,  128  Am.  St.  Rep. 
800 ;  Crow  v.  State,  55  Tex.  Cr.  R.  203, 118  S. 
W.  52,  21  L.  R.  A.  (N.  S.)  497;  Merka  v. 
State,  82  Tex.  Or.  R.  569,  199  S.  W.  1123; 
Branch's  Crim.  Law  of  Texas,  {  434,  cases 
listed  therein. 

[2]  In  the  instant  case  the  proof  was  undis- 
puted that  the  instrument  used  was  a  stick, 
and  that  but  one  blow  was  struck.  The  ap- 
pellant testified  that  he  did  not  intend  to  kill, 
and  we  think  the  evidence  was  such  that  the 
court  was  not  warranted  in  refusing  to  in- 
struct the  jury  in  an  affirmative  way  ui>on 
this  theory  of  the  appellant's. 

The  omission  in  the  charge,  wliicb  we  have 
pointed  out,  requires  a  reversal  of  the  Judg- 
ment, which  is  ordered. 


SCHELLENGER  v.  STATE.    (No.  56S0.) 

(Court  of  Criminal  Appeals  of  Texas.    May  26, 
1920.) 

War  <s=>4— Disloyalty  Act  onconstllHtloNal. 

The  disloyalty  Act  passed  by  the  foarth 
called  session  of  the  Thirty-fifth  liegislatnre 
(Acts  1918,  c.  8)  is  invaUd. 

Appeal  from  District  Court,  Cherokee 
County;  L.  D.  Guinn,  Judge. 

C.  I>.  Schellenger  was  convicted  under  the 
Disloyalty  Act,  and  appeals.  Reversed,  and 
prosecution  dismissed. 


Israel  Dreeben,  of  Dallas,  for  appellant 
Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  In  this  case  appellant 
was  convicted  under  what  is  known  as  the 
Disloyalty  Act,  passed  by  the  fourth  called 
session  of  the  Thirty-Fifth  Legislature  (chap- 
ter 8),  and  his  punishment  Used  at  confine- 
ment in  the  penitentiary  for  a  term  of  two 
years.  It. Is  not  necessary  to  go  into  an  ex- 
tended statement  of  the  facts  in  this  case, 
or  a  discussion  of  the  law  relative  thereta 
In  the  case  of  Ex  parte  Ben.  F.  Meckel,  re- 
ported in  220  S.  W.  81,  this  court  held  the 
law  under  wbi<di  this  conviction  was  had  in- 
vaUd, and  we  have  not  had  any  occasion  since 
to  change  oar  views  regarding  8am& 

The  jndgmoit  of  the  lower  court  will  be 
reversed,  and  the  prosecution  will  l>e  dis- 
missed. 


BRIG6S  ot  al.  V.  STATE.    (No.  5803.) 

(Court  of  Criminal  Appeals  of  Texas.    April 

21,  1920.    On  Motion  for  Reheacios, 

June  9,  1920.) 

1.  JadgmoRt  «=>I43(2).  145(2)— Excose  for 
surety's  failure  to  answer  proceeding  on  for- 
feited itall  bond  must  be  shown  on  motion  for 
rehearing  or  new  trial. 

On  a  surety's  motion  for  rehearing  or  new  _ 
trial  after  default  judgment  in  the  state's  pro- ' 
ceeding  on  a  forfeited  bail  bond,  a  snfficient 
excuse  must  be  shown  by  the  surety  for   his 
failure  to  answer,  as  well  as  a  further  show- 
ing that  he  has  a  meritorious  defense. 

2.  Judgment  «s>l43(2)— Default  Judgment  will 
not  be  set  aside  In  aiissnee  of  fraud,  acci- 
dent, or  otiier  cause. 

In  the  absence  of  some  showing  of  frand, 
accident,  or  unavoidable  cause,  a  default  judg- 
ment of  a  court  of  competent  jurisdiction  will 
not  be  set  aside. 

3.  A|»peal  and  error  «s>957(l)— No  relief  from 
default  on  bail  bond  unloas  discretion  la  de- 
nying rehearing  abused. 

To  obtain  relief  at  the  hands  of  the  Court 
of  Criminal  Appeals  from  the  trial  court's  re- 
fusal to  grant  motion  of  surety  on  a  bail  bond 
for  rehearing  or  new  trial  after  default  judg- 
ment against  him,  it  must  be  affirmatively 
shown  that  the  discretion  of  the  trial  court  has 
been  abused. 

On  Motion  for  Rehearing. 

4.  Ball  ^s»58  —  Bond  stating  defendant  was 
charged  with  unlawfully  keeping  Intoxicating 
liquor,  a  felony,  sufficient. 

Under  Vernon's  Ann.  Code  Cr.  Proc.  Mlft, 
art.  321,  bail  bond  describing  the  offense  with 
which  the  principal  was  charged  as  "unlawful- 
ly keeping  intoxicating  liquor  in  violation  of 
law,  a  felony,"  held  sufficient  in  the  description. 
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all  that  is  neoeasary  beisg  to  state  that  de- 
tendant  is  charged  with  a  felony  or  misde- 
meanor; the  remainder  of  the  descriptive  lan- 
gaage  used  in  the  bond  might  be  treated  as  sur- 
plusage. 

Appeal  from  CMmlnal  District  Court,  Tar- 
ntnt  County;  George  K  Hosey,  Judge. 

Action  on  a  forfeited  ball  bond  by  the 
state  of  Texas  against  M.  D.  Briggs  and 
others.  From  judgment  for  the  state,  de- 
f«idants  appeal.    Affirmed. 

Sam  S.  Beene,  of  rt.  Worth,  for  appellants. 

Jesse  M.  Brown,  Cr.  Dlst.  Atty.,  of  Ft. 
Worth,  and  Alvln  M.  Owsley,  Asst  Atty. 
Oen.,  for  the  State. 

LATTIMOBB,  J.  This  is  an  appeal  from 
a  final  Judgment  upon  a  forfeited  ball  bond, 
had  in  the  criminal  district  court  of  Tarrant 
county. 

M.  D.  Briggs  was  charged  by  Indictment 
in  said  court  with  a  felony,-  and  upon  his 
arrest  be  executed  a  ball  bond,  in  the  usual 
form,  giving  one  Arnold  Guertler  and  one 
F^ank  Thomas  as  sureties.  Thereafter,  upon 
the  call  of  the  case,  Briggs  made  default,  and 
judgment  nisi  was  entered  against  him  and 
his  sureties  in  May,  1919,  and  citations  duly 
Issued  for  the  parties  defendant  in  said  pro- 
ceeding. Thereafter,  no  answer  having  been 
filed,  in  October,  1919,  a  final  Judgment  was 
entered  against  said  parties.  On  December 
23d  a  motion  for  rehearing,  or  new  trial, 
was  filed  by  the  appellant  Quertler,  in  which 
be  sets  up  the  fact  that  immediately  after 
service  of  said  citation  he  employed  an  attor- 
ney to  represent  him  in  said  matter,  and 
that  he  was  not  aware  until  December  12, 
1919,  nearly  30  days  after  the  rendition  there- 
of, that  a  final  Judgment  had  been  entered 
against  him,  and  that  said  attorney  had  fail- 
ed to  file  an  answer,  or  in  any  way  to  present 
his  defenses.  It  is  also  alleged  in  said  mo- 
tion that  Mr.  Guertler  has  a  meritorious  de- 
fense, which  he  would  have  made  had  his 
said  attorney  not  failed,  etc.,  as  aforesaid. 

[1]  It  is  the  rule  in  such  cases  that  a  suffi- 
cient excuse  must  be  shown  for  failure  to  an- 
swer, as  well  as  the  further  showing  that  the 
party  sought  to  be  charged  has  a  meritorious 
defense.  We  find  nothing  in  the  record  which 
suggests  any  sort  of  an  excuse  or  reason 
why  the  attorney  employed  by  Mr.  Guertler 
did  not  file  an  answer.  Said  attorney  did 
not  testify  with  regard  to  the  matter,  nor 
did  Mr.  Guertler  assign  any  reason  In  his 
testimony  for  the  failinre  on  the  part  of  such 
attorney. 

[2]  However  much  we  may  regret  It,  vre 
have  no  right  to  override  the  authorities  in 
such  case,  which  seem  to  agree  that,  in  the 
absence  of  some  showing  of  fraud,  accident, 
or  unavoidable  cause,  a  default  Judgment  of 
a  court  of  competent  Jurisdiction  will  not  be 
set  aside.  Martin  v.  Clements  (Civ.  App.)  193 
S.  W.  437;   Miller  t.  First  State  Bank  et  aL 
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,  (Civ.  App.)  184  8.  W.  614;  Hester  v.  Baskin 
(Civ.  App.)  184  S.  W.  726. 

[3]  In  order  to  obtain  relief  at  our  hands, 
it  must  be  affirmatively  shown  that  the  dis- 
cretion of  the  trial  court  In  these  matters 
has  been  abused.  Boyd  v.  Urrutia  (Civ.  App.) 
195  S.  W.  341 ;  GUes  v.  State,  68  Tex.  Cr.  R. 
612,  151  S.  W.  1043. 

We  have  examined  the  various  defenses 
which  appellant  alleges  he  would  have  made 
if  permitted,  y^e  think  none  of  »hem  very 
meritorious,  and  that  the  trial  court  did  not 
abuse  bis  discretion  in  this  proceeding. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

On  Motion  fbr  Rehearing. 

Appellant  Guertler  has  fl'ed  a  motion  for 
rehearing,  urging  that  we  erred  In  holding 
that  no  sufficient  excuse  was  shown  for  his 
failure  to  file  his  answer  In  the  trial  court 
prior  to  the  taking  of  a  final  Judgment  upon 
the  forfeited  bond.  The  only  excuse  or  rea- 
son suggested  by  the  record  for  such  failure 
was  that  an  attorney  whom  appeUa'^t  had 
-employed  failed  to  file  any  answer.  It  is 
not  even  attempted  to  be  shown  that  said 
attorney  was  In  any  wise  prevented  or  was 
unable  to  file  such  answer,  or  that  he  vai* 
misled ;  in  fact,  there  Is  no  effort  on  the  part 
of  appellant  to  account  for  the  action  of  said 
attorney  In  any  way.  Under  all  the  authori- 
ties cited  in  our  original  opinion,  this  is  no 
showing  why  the  trial  court  should  have 
granted  a  new  trial,  and  certainly  is  no  show- 
ing why  we  should  hold  that  In  refuting  a 
new  trial  the  lower  court  was  guilty  of  abus- 
ing the  discretion  confided  by  law  in  him. 
No  authority  is  cited  by  appellant  holding  tc 
the  contrary,  and  none  are  known  to  Hm 
court. 

[4]  Complaint  is  also  made  that  we  should 
have  held  that  the  defenses  which  appellant 
would  have  made,  if  an  answer  had  been  fU- 
ed,  were  meritorious.  The  only  proposition 
advanced  in  support  of  this  contention  in  his 
motion  is  that.  Inasmuch  as  the  ball  bond  In 
question  described  the  offense  with  wbleb 
appellant's  principal  was  charged,  as  "unlaw- 
fully keeping  intoxicating  liquor  In  violation' 
of  law,  a  felony"  same  was  not  a  sufficient 
description,  and  the  said  bond  was  invalid. 
Appellant  cites  as  his  only  authority  the  re- 
cent case  of  Saunders  v.  State,  216  S-  W.  870. 
This  case  does  not  support  appellant's  posi- 
tion. The  bond  under  discussion  in  that  case 
did  not  state  whether  the  principal  therein 
was  charged  with  a  felony  or  misdemeanor, 
did  not  set  out  any  offense  known  eo  nomine 
to  the  law,  nor  did  it  set  out  the  constituent 
elements  of  any  offense  known  to  our  statutes, 
and  hence  it  was  correctly  held  to  be  insuffi- 
cient. In  the  instant  case  it  appears  that  the 
principal  was  charged,  in  terms  as  set  out  in 
the  ball  bond,  with  a  felony;  and  under 
article  321,  Vernon's  a  a  P.,  it  is  a  suffl- 
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dent  description,  and  all  that  is  necessary 
Is  to  state  that  the  accused  la '  charged  with 
a  felony  or  a  misdemeanor,  as  the  case  might 
be.  The  remainder  of  the  descriptive  lan- 
guage used  in  the  ball  bond  in  the  instant 
case  might  be  treated  as  surplusage. 

Being  unable  to  agree  with  any  of  the  con- 
tentions  made  In  this  motion,  the  same 'will 
be  OTermled. 


Ex  part*   R08ELLE.     (No.  5827.) 

(Court  of  Criminal  Appeals  of  Texas.    Hay  6, 

1920.    On  Motion  for  Rehearing, 

June  9,  1920.) 

1.  Evidence  <8=383(l)— Courts  witl  take  JudU 
eiai  aotioe  that  Llsatenant  fioveraor  was  daly 
elected  and  had  qualified. 

The  courts  will  take  judicial  notice  that 
one  who  signed  an  extradition  warrant  as  act- 
hig  Governor  was  the  duly  elected  and  qualified 
Lieutenant  GoTemor,  and  had  the  authority, 
and  was  required,  in  the  absence  of  the  €rOT- 
emor,  to  act  as  such. 

2.  Evldeaoe  4=»83(l)— Presuaptioa  of  regular- 
ity of  sets  of  apting  Governor. 

Where  an  extradition  warrant  was  signed 
by  the  acting  Governor  and  duly  certified  by  the 
secretary  of  state,  the  presumption  is  in  fa- 
vor of  the  regularity  of  the  acta  of  the  acting 
Governor,  and  in  the  absence  of  showing  to  the 
contrary  his  acts  will  be  npheld. 

On  Motion  for  Rehearing. 

3.  Habeas  oorpus  «=385(2)— One  attaolilnii  va- 
lidity of  a  warrant,  regular  on  Its  face  and 
signed  by  acting  Governor,  has  burden  of 
proof. 

One  attaclcing  on  liabeas  corpus  a  warrant 
for  extradition,  which  is  regular  on  its  face, 
etc.,  has  the  burden  of  showing  that  the  prima 
fade  case  of  regularity  was  not  in  accordance 
with  the  facts. 

4.  Habeas  corpus  «=>30(2)— Jurat  of  Justloe 
of  foreign  state,  affixed  to  affidavit,  held  not 
open  to  attack  on  account  of  technical  dafeots. 

Objection  to  the  jurat  of  a  justice  of  the 
peace  affixed  to  the  affidavit,  a  copy  of  wliich 
accompanied  the  Governor's  extradition  war- 
rant, and  which  affidavit  was  certified  as  au- 
thentic by  the  Governor  of  the  demanding  state, 
on  the  ground  that  it  did  not  state  the  number 
of  the  justice's  precinct,  will  not  be  considered 
in  habeas  corpus  proceedings,  where  there  was 
nothing  to  show  that  in  the  demanding  state  a 
complaint  sworn  to  before  a  justice  of  the  peace 
was  void,  unless  he  stated  in  his  jurat  the 
number  of  his  precinct,  for,  even  though  there 
was  a  technical  defect  in  the  jurat,  it  might 
be  amended. 

5.  Habeas  corpus  $s»30(2)— Fugitive  not  dis- 
charged because  of  substantial  defects  in 
state's  pleadings  under  law  of  demanding 
state. 

In  habeas  corpus  proceedings  a  fugitive  from 
justice  arrested  under  an  extradition  warrant 


will  not  be  discharged  becanse  of  substantial  de- 
fects in  the  pleadings  of  the  state,  under  the 
laws  of  the  demanding  state. 

6.  Extradition  «=>36— Not  necessary  that  titers 
be  a  certified  copy  of  complaint  and  Indict- 
ment aooompanylng  warrant. 

In  an  extradition  case,  it  is  not  necessary 
that  there  be  a  certified  copy  of  the  indictment 
or  of  the  complaint  accompanying  the  Govern- 
or's warrant. 

7.  Extradition  €=>34— Where  requisition  shows 
affidavit  in  demanding  state,  and  demand  it 
made,  requirements  of  law  are  met. 

Where  a  requisition  shows  that  an  affidavit 
has  been  made  against  the  accused  in  the  de- 
manding state,  and  that  a  demand  lias  l>een 
made  upon  the  Governor  of  the  state  of  the 
forum,  wtiich  certifies  that  the  affidavit  ia  ao- 
thentic,  the  requirements  of  the  law  are  met, 
and  it  is  immaterial,  on  habeas  corpus  to  se- 
cure the  release  of  one  held  under  an  extradi- 
tion warrant,  that  the  prosecuting  attorney  of 
a  county  of  the  demanding  state  was  allowed  to 
testify  that  certain  acts  constitute  an  offense 
under  the  law  of  that  stste. 

Appeal  from  Criminal  District  Court,  Har- 
ris County;   C.  W.  Robinson,  Judge. 

Application  of  P.  L.  Roselle  for  writ  of 
habeas  corpus.  Eirom  a  judgment  remanding 
htm  to  custody,  he  appeals.    Affirmed. 

Heldingsfelders,  of  Houston,  for  appeUant 
Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 

State. 

LATTIMORE,  J.  This  is  an  appeal  from  a 
judgment  of  the  criminal  district  court  of 
Harris  county,  remanding  appellant  to  the 
custody  of  certain  officers  of  that  county, 
and  directing  that  he  be  forthwith  delivered 
to  the  extradition  agent  of  the  state  of  Wyo- 
ming. 

[1,J]  On  April  12,  1920,  a  warrant  issued 
from  the  office  of  the  Gk>vemor  of  Texas,  duly 
reciting  that  appellant  stood  properly  charged 
by  affidavit  with  the  offense  of  forgery  in 
the  state  of  Wyoming,  and  that  demand  had 
beoi  made.  In  accordance  with  the  laws  of 
the  United  States  and  of  this  state,  for  the 
delivery  of  appellant  to  a  named  officer  of 
said  state  of  Wyoming,  to  be  by  him  ex- 
tradited. The  application  for  the  writ  of 
habeas  corpus  seems  to  set  up  that  appellant 
was  detained  without  any  warrant  or  due 
process  of  law,  it  being  stated  therein  that 
he  was  held  under  a  telegram '  from  a  Wyo- 
ming officer.  The  application  was  dated 
April  7,  1920.  A  hearing  was  had  in  the 
court  below,  and  Judgment  rendered,  remand- 
ing appellant  on  April  13,  1920,  and  the  war- 
rant above  referred  to  seems  to  have  been 
offered  in  evidence.  We  think  the  Judgment 
of  the  trial  court  correct  Said  warrant  was 
signed  by  W.  A.  Johnson,  acting  Governor, 
and  duly  certified  to   by  the  secretary  at 
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itate.  Ilto  court  jT>d\«^    ^**»->i» 

A.  Johnson  is  the  dulj  eVsw^J^O^V^ 

Lieutenant  QoTernor  of  '^*^«^^>«sL^"<a,. 

ias  authority,  and  Is  reQ1lVos^'»^^^•cv^  <„ 

senceor  Inability  of  the  Governoi,^  *^"*nc;     >^'  v»..  . 

Goremm  of  the  state.    The  pre»ao^!^»*V^;^i-viJ|-  ^j,*' *>t7  ~ 


In  ftvor  of  the  resrolarity  of  the  atu  oi  ^VC,"^^,  ^J* 
Johnson   as   acting   Governor,  fciaTvC'^^^''^^ 
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'lad  told  her  that  morning  al>o.-^^  .^  2j 

-  «8  to  the  chain,  and  tl».j«»        ^r  »>„ 


^o-^-^'^^ew 


>^« 


the  absence  of  some  showing  to  the  conti*^,  Y?*«*.^«,J*^<*^^'--.'  ^-    .-. 
auch  acts  will  be  nphdd.  '  \YtaII^*^^w^"**-  ^  •' 

The  objections  to  the  Jurat  to  tbe  coaA^  <ii  ^  '•'«aJ''^-«  -a  i., 
plaint  against  appeUant  are  not  m»tter8\torr\^»\)M&j;^, '*JxC'"' ■*• 
which  we  can  consider.  "         ''~~ 

X&e  Judgment  of  tbe  trial  oonrt  is  affirmed, 
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than 
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«eoe, 
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On  Motion  for  Behearlng. 
[}}  In  a  motion  for  rehearing  it  is  insisted 
that  we  were  in  error  in  upholding  the  ac- 
tion of  tbe  lower  court  in  remanding  appel- 
lant to  tbe  custody  of  the  officers,  who  held 
him  under  a  warrant  issued  by  W.  A.  John- 
son, acting  Governor  of  Texas,  upon  a  requi- 
~  sltion  from  the  Governor  of  Wyoming.    No 
authorltieB  are  dted  intimating  the  incor- 
rectness of  our  holding  originally  in  this  re- 
gard.   Tbe  warrant  is  regular  on  its  face. 
Is  signed  by  W.  A,  Johnson,  acting  Governor, 
Is  attested  by  the  great  seal  of  Texas,  and 
tbe  signature  and  seal  of  the  secretary  of 
state  of  Texas.    The  burden  is  on  appelant 
to  show  that  this  prima  fade  case  of  regu- 
larity was  not  in  accord  with  the  facts,  and 
such  burden  is  not  met  by  aii^  showing  in 
this  case.    We  think  the  regularity  of  tbe 
acts  of  the  acting  Governor  is  to  be  presum- 
ed. In  tbe  absence  of  any  affirmative  attack 
and  sbowing  relative  thereto.   Ex  parte  Stan- 
ley,  25  Tex.  App.  878,  8  B.  W.  646,  8  Am. 
St.  Rep.  440;    Ex  parte  White,  39  Tex.  Or. 
K.  4lO»,  46  S.  W.  639;    Ex.  parte  Hancock, 
76  Tex.  Cr.  E.  71,  170  S.  W.  ift. 

[4,  S]  The   objection   to   the  Jurat  of   the 
Justice  of  the  peace,  affixed  to  the  affidavit, 
a  copy  of  which  accompanied  the  warrant  of 
tbe  Governor,  and  which  affidavit  is  certified 
by   tbe  Governor  of  Wyoming  as  authentic, 
^ill  not  be  considered  by  us.    Said  affidavit 
abofvs  upon  its  face  that  it  was  made  before 
one    of  the  Justices  of  the  peace  of  Platte 
county,  Wyo.,  and  nothing  appears  on  the 
part  of  appellant,  or  anywhere  in  the  record, 
abofving  that  in  the  state  of  Wyoming  a  com- 
plaint sworn  to  before  a  Justice  of  the  peace 
is  void,  unless  the  Justice  states  in  hla  Jurat 
tbe    number  of  his  precinct,  etc.     If  there 
be   a    technical  defect  in  the  Jurat,  the  same 
Tir»<gv»*  be  amended.    Cublne  v.  State,  68  Tex. 
C3r.    K.  90.  151  8.  W.  301 ;   Sanders  v.  State, 
62  Tex.  Cr.  R.  166,  105  S.  W.  808 ;   Flournoy 
-V.    State,  61  Tex.  Cr.  R.  29,  100  S.  W.  161. 
M?liis  court  will  not  discharge  a  fugitive  from 
Justice  upon  tbe  ground  even  of  substantial 
defects  In  the  pleadings  of  the  state  under 
ttie    law  of  the  demanding  state.    Pearce  v. 
rPexaa,  155  U.  S.  311,  15  Sup.  Ct.  116>  39  L. 


parte  cwS  ^  0^«W.  ^  ^xJL^^ 
affidavit  haa  w^^^^-*  «1*V J2L 

state,   which  cetttftes^t  il""*^**^^ 
authentic,  the  requi^^^,*,  ^B^^ 
met    Ex  parte  Denning,  sj  5  «vNvt^ 
100  S.  W.  402.        ^^  ^  ^  C,^    ,'• 
We  are  of  opinion  that  the  i-„  •  ^ 

our  statute  are  fully  met  in  tS"'^**«t» 
and  the  motion  for  whearC,^'^^*****  m 
ruled.  ^  **\  ^  <W 
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BRISCOE  V.  STATE.    (No. 


^^.) 


(Court  of  Criminal  Appeals  ot  T». 

1920.)  *"•   »U,iB, 

1.  HomloMe  •8=9144,  158(3)— General  th 
aocased  Is  tnadimfsslble,  and  state  ha«  b^^' 
of  showing  that  deceased  was  meant.       "*** 

In  a  prosecution  for  murder,  evidenc.  ♦»> 
five  hours  before  the  killing  acensecl  maae 
threat  to  kill  a  man  which  was  not  8ho*Ii 
to  have  referred  to  deceased  was  inadmini^ 
the  nearness  of  time  not  beinx  sufficient  to 
render  such  threat  admissible  without  other 
evidence  that  deceased  was  the  man  threatened 
and  tbe  burden  was  on  the  state  to  sbow  that 
deceased  was  meant  or  included. 

2.  Witnesses  «=9269(7),  330(1)— Wife  of  a^. 
eased  cannot  be  oross-examlned  as  to  new 
matter. 

The  wife  of  accused  cannot  be  cross-exam- 
ined on  new  matter  not  relevant  to  matters 
brought  out  on  direct  examination,  such  as 
threats  by  accused,  either  for  the  purpose  ot 
impeachment  or  as  original  testimony. 

3.  WItnessBs  «=»389— Cannot  bs  Impeaohed  by 
Imnaterial  statemsnta  whioh  ho  denies. 

A  witness  cannot  be  impeached  by  proof  of 
inunaterial  statementa  which  he  denied  maktng. 

4w  CrtMinal  law  •s>404(4)— Clothing  worn  by 
deceasMi  held  admissible. 
In  a  prosecution  for  homicide  where  the 
testimony  by  witnesses  for  the  state  and  those 
for  the  defense  were  conflicting  as  to  the  atti- 
tnde  of  the  parties  toward  each  other  when 
shota  were  fired,  it  was  not  error  to  admit  in 
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evidence  dotbing  worn  by  deceased  at  tbe  time  < 
of  tbe  sbooting. 

5.  Criminal  law  €=»404(3)— Prosecutor  can  In- 
troduce ktiMe  accused  claimed  deoeased  at- 
tempted to  use. 

In  a  prosecution  for  bomicide  wbere  ac- 
CQsed  claimed  that  he  sbot  in  self-defense  when 
deceased  was  advancing  on  liim  with  a  Icnife, 
it  was  not  error  to  admit  the  knife  in  evidence 
to  show  that  it  was  in  a  badly  crippled  condi- 
tion. 

6.  Homicide  9=3 1 87  —  Proseoutor  can  sliow 
pliysieal  condition  of  daoeasad  Icnowa  to  ac- 
cused. 

Where  accused  claimed  8elf>defense  against 
an  attacli  by  deceased,  it  was  not  error  to  show 
that  deceased  was  70  years  of  age,  clumsy,  and 
having  defective  eyesight,  where  accused  had 
known  deceased  for  40  years  and  knew  of  his 
condition. 

Appeal  from  District  Court,  Oomancbe 
County;  J.  H.  Arnold,  Judge. 

Nathan  Briscoe  Was  convicted  of  murder, 
and  be  appeals.    Reversed  and  remanded. 

Callaway  &  Callaway,  of  Comanche,  and 
EUdson  &  EidsoD,  of  Hamilton,  for  appellant. 

AlTin  M.  Owsley,  Aast  Atty.  Ooi.,  for  tbe 
State. 

IiATTIMORE,  J.  In  this  case  appellant 
was  charged  with  tbe  murder  of  one  Jesse 
Burke,  and  upon  conviction  his  penalty  was 
fixed  at  50  years'  confinement  in  the  peniten- 
tiary. 

Appellant  and  deceased  were  neighboring 
farmers.  Deceased  owned  a  binder,  and, 
shortly  before  tbe  homicide,  claimed  to  have 
lost  therefrom  a  chain.  Some  time  prior  to 
the  killing,  appellant  was  engaged  in  cutting 
bis  grain  with  a  binder  which  belonged  to  a 
Mr.  LJndsey  and  tbe  brother  of  deceased. 
While  so  engaged,  the  parties  broke  a  link 
in  a  similar  chain.  Not  being  able  to  fur- 
ther operate  said  machine,  Mr.  Lindsey  asked 
appellant  to  go  to  the  house  of  deceased  and 
get  from  him  a  link  with  which  to  mend  the 
broken  chain.  Appellant  did  so,  and,  accord- 
ing to  the  witness,  returned  with  one  link; 
but,  in  the  meantime,  the  parties  had  broken 
another  link,  and  could  not  further  operate 
the  machine.  Witness  Nelse  Briscoe,  who 
was  assisting  in  said  cutting,  testified  that  he 
went  that  night  on  horseback  down  to  the 
place  of  a  Mr.  Tunnell,  and  got  some  links, 
with  which  the  chain  was  again  repaired, 
and  the  cutting  continued.  When  appellant 
returned  from  going  after  the  link  at  tbe 
house  of  deceased,  he  reported  that  deceased 
was  not  there,  but  that  be-  had  gotten  the 
link  out  of  bis  tool  box.  Very  8o<»  there- 
after deceased  began  claiming  that  some  one' 
had  stolen  a  chain  from  bis  binder,  and  seems 
not  only  to  have  made  that  statement  to 
several  parties,  but  after  hearing  that  ap- 
pellant had  been  to  his  house  and  gotten  a 


link  out  of  bis  tool  box,  deceased  came  and 
examined  the  chain  on  the  Llndsey  binder, 
and  claimed  that  it  was  bis,  and  stated  that 
the  person  who  got  the  link  stole  tbe  chain. 
To  some  of  tbe  witnesses,  deceased  made  a 
direct  diarge  that  appellant  had  stolen  his 
chain.  Appellant  testified  tbat,  on  tbe  day 
before  the  homicide,  he  had  a  conversation 
with  deceased,  in  which  be  was  accused  of 
stealing  the  chain.  He  said  that  he  told 
deceased  he  was  mistaken,  and  that  be  could 
prove  It  He  further  said  that  be  told  de- 
ceased tbat  he  did  get  the  one  link,  and  tbat 
deceased  then  said,  "Yes,  and  you  got  the 
chain  too."  Appellant  further  says  that  he 
explained  to  deceased  how  they  fixed  the 
chain,  and  told  blm  that  Nelse  Briscoe  got  on 
his  work  horse  and  rode  down  to  Doc  Tun- 
neU's  in  Ote  night  and  got  the  links  with 
which  to  fix  It.  He  says  that  deceased  asked 
him  If  he  could  prove  tbat,  and  be  told  him 
tbat  be  could  prove  it  by  Nelse  Briscoe;  that 
deceased  then  said,  If  he  would  bring  Nelse 
and  have  him  state  as  appellant  claimed,  be 
would  accept  that  statement  Appellant 
said  that  he  then  promised  to  get  Nelse  and 
bring  him  to  prove  that  the  chain  on  Llnd- 
sey's  binder  was  not  tbe  Chain  of  deceased, 
but  was  a  chain  that  they  had  repaired  them- 
selves. Soon  after  parting  with  deceased  on 
this  occasion,  appelant  said  be  met  the  wit- 
nesB  Talley,  who  told  him  tbat  deceased  bad 
made  very  h%avy .  threats  against  him.  It 
appears  from  tbe  evidence  that  the  next  day 
appelant  went  to  tbe  town  of  Onstine,  some 
seven  or  eight  miles  distant,  where  Nelse 
Briscoe  was  staying,  got  Nelse,  and  went 
with  him  and  a  young  man  named  Sewell, 
who  had  also  been  present  when  the  cbain 
was  broken  a^  mended,  to  the  farm  of  de- 
ceased, and  then  out  into  the  field  where 
deceased  was  at  work.  Before  going,  ap- 
pellant placed  a  pistol  in  his  pocket,  giving 
as  his  reason  for  so  doing  that  be  did  not 
know  what  deceased  might  attempt  to  do  to 
him;  that  he  was  a  much  smaller  man 
than  deceased,  not  physically  strong,  and  no 
match  for  deceased  in  a  personal  encounter. 
If  deceased  should  attack  him.  When  appel- 
Ian"t  and  the  two  men  who  were  with  him 
approached  deceased,  the  fatal  dlflScuIty  im- 
mediately ensued,  and  deceased  was  sbot, 
once  in  tbe  hand  or  arm,  once  in  tbe  side, 
and  once  in  tbe  back  from  the  effects  of 
which  he  died  at  once.  The  account  given  of 
the  occurrence  by  tbe  state's  witnesses,  and 
those  for  appellant,  were  widely  different, 
and,  as  the  case  must  be  reversed,  we  ex- 
press no  opinion  as  to  tbe  evidence,  pro  or 
con.  Appellant  and  his  witnesses  claimed 
that  deceased  immediately  became  angry, 
and  attacked  appellant,  forcing  him  back- 
ward quite  a  distance,  cutting  at  him'  with 
a  knife,  and  that  appellant  shot  him  in  self- 
defense. 
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[1]  It  appears  from  bill  of  exceptions  No.  3 
that  on  the  day  of  tbe  homicide,  and  about 
11  o'clock — the  homicide  being  about  4  o'clock 
— and  while  in  the  town  of  Gustine,  some 
seven  or  eight  miles  from  the  scene  of  the 
killing,  appellant  was  heard  to  say,  "I  would 
kill  a  man  before  I  would  be  done  that  way." 
The  witness  who  gave  this  testimony  said 
that  appellant  was  across  the  street  from 
him,  and  talking  to  the  Justice  of  the  peace, 
a  man  named  Gray,  and  that  he  bad  no  reason 
to  believe  or  suspect  that  appellant  was  re- 
ferring to  deceased,  and  that  he  had  since 
been  informed  that  appellant  was  referring  to 
another  man.  In  all  the  cases  known  to  us 
where  a  general  threat  of  the  accused  is 
introduced  by  tbe  state.  It  is  held  error  un- 
less the  state  also  show  that  the  threat  is 
directed  toward  the  injured  party,  or  embrac- 
ed such  person.  In  his  qualification  to  this 
bill  of  exceptions,  the  trial  court  lays  stress 
on  the  fact  that  it  was  only  a  few  hours  be- 
fore the  >kllllng,  and  appellant  made  no  ex- 
planation, of  this  stat«nent.  This  does  not 
help  the  matter.  The  burden  is  on  the  state 
to  show  that  deceased  was  meant  or  included, 
and  not  on  tbe  appellant  to  show  that  he  was 
not  meant  or  included.  On  another  trial, 
nnless  tbere  be  evidence  showing  substan- 
tially that  the  threat  was  directed  at  deceas- 
ed, it  should  not  be  admitted.  Fuller  v.  State, 
64  Tex.  Cr.  R.  454,  113  S.  W.  640;  Garrett 
V.  State,  62  Tex.  Or.  R.  258,  106  S.  W.  889; 
Hall  V.  State,  43  Tex.  Cr.  E.  259,  64  S.  W. 
248;  Fossett  v.  State,  41  Tex.  Cr.  R.  400,  55  S. 
W.  497;  Holley  v.  State,  39  Tex.  Cr.  R.  307, 
46  S.  W.  39.  In  the  Fossett  Case,  Just  cited, 
the  threat  was  made  only  a  few  moments 
before  the  homicide.  In  many  of  tbe  cases, 
the  threats  were  made  nearer  to  the  time  of 
tbe  kUling  than  the  one  in  the  instant  case. 
The  nearness  of  time  does  not  seem  to  be 
sufficient  to  justify  the  admission  of  such 
threats,  nnless  there  be  something  else  either 
connected  therewith,  or  appearing  in  the  evi- 
dence elsewhere,  which  would  make  It  rea- 
sonably certain  that  the  injured  party  was 
meant  or  Included  in  the  threat. 

[2]  Tbe  cross-examination  of  appellant's 
wife,  we  tbinb,  went  too  far.  By  none  of 
the  authorities  does  it  seem  to  be  held  that 
In  cross-examination  new  matter  may  be  gone 
Into  by  the  state.  The  bill  of  exceptions  sets 
out,  in  question  and  answer,  the  examination 
and  cross-examination  of  Mrs.  Briscoe,  and 
much  of  the  cross-examination  appears  to  be 
on  new  matter  not  relevant  to  the  matters 
brought  out  on  direct  examination.  In  his 
quallflcation  of  this  bill,  the  court  below  says 
that  no  objection  was  made  to  any  of  the 
cross-examination,  except  that  portion  of  her 
testimony  which  related  to  the  question 
addressed  to  her  as  to  wlut  Mrs.  Lindsey 


had  taHi  her  that  morning  about  Mr.  Burke's 
inquiry  as  to  the  chain,  and  this  conversation 
was  drawn  out  by  the  defendant  The  ex- 
planation of  the  trial  court  is  somewhat 
lengthy,  and  we  are  unable  to  tell  therefrom 
just  what  was  objected  to.  In  view  of  an- 
other trial,  unless  appellant  goes  further  In 
his  examination  of  this  witness  than  was 
done  In  the  instant  trial,  Mrs.  Briscoe  should 
not  be  asked  on  cross-examination  as  to 
threats  made  by  appellant  to  her  that  deceas- 
ed would  never  accuse  another  man  of  getting 
his  chain,  either  for  the  purpose  of  impeach- 
ment, or  to  elicit  such  fact  as  original  testi- 
mony. Sections  152,  153.  Branch's  Penal 
Code. 

[3]  We  are  unable  to  see  how  the  testimony, 
as  to  what  was  said  by  Nelse  Briscoe  over 
the  telephone,  tn  a  conversation  supposed  to 
have  been  had  with  Mrs.  Leona  Parker,  was 
material  to  any  issue  in  this  case.  The  court 
undertook  to  limit  the  same  as  affecting  only 
the  credibility  of  said  Briscoe  as  a  witness, 
but  a  witness  cannot  be  impeached  upon 
denial  thereof  by  proof  of  immaterial  state- 
ments. In  the  absence  of  further  light  on 
the  subject-matter  involved  in  said  conver- 
sation, tbe  disconnected  part  of  which  at  one 
end,  of  the  telephone  used  was  testified  to, 
said  testimony  should  not  be  admitted. 

[4,  B]  The  attitude  of  the  parties  to\Wrd 
each  other  ilurlng  the  dlflScuIty  being  an 
issue,  we  are  unable  to  say  that  it  was  error 
to  admit  in  testimony  the  clothing  worn  by 
deceased  at  the  time  of  tb»  shooting.  Nor 
do  we  think  any  error  appears  in  the  intro- 
duction of  the  knife  of  deceased.  .It  was 
shown  to  be  in  a  badly  crippled  condition, 
and  in  view  of  the  fact  that  appellant  claims 
that  deceased  attacked  .him  with  bis  knife, 
and  cut  bis  clothes  in  several  places,  the 
condition  of  the  knife,  as  seen  by  the  jury, 
might  have  a  material  bearing  on  this  issue. 
[•]  The  objections  urged  to  proof  of  the 
physical  condition  of  deceased,  including  bis 
sight,  do  not  seem  to  us  tenable.  Deceased 
was  a  man  about  70  years  of  age — large, 
clumsy,  and  shown  to  have  eyesight  more 
or  less  defective  Appellant  had  Imown  him 
for  40  years.  Appellant  claimed  that  he  shot 
in  bis  necessary  self-defense,  against  an  at- 
tack then  being  made  on  him  by  deceased. 
The  physical  condition  of  deceased,  as 
known  to  appellant,  was  material  for  what 
it  is  worth  as  shedding  light  on  what  ap- 
pellant believed  about  his  danger  at  the  time 
of  tbe  shooting. 

This  disposes  of  tbe  material  matters  rais- 
ed on  appeal. 

For  the  errors  mentioned,  the  judgment  of 
the  trial  court  Is  reversed,  and  the  cause  re- 
manded. 
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BROWN  V.  STATE.    (No.  S699.) 

(Conrt  of  Criminal  AppealB  of  Texas.    April 

28,  1820.     Rehearing  Denied 

Jane  0,  1920.) 

1.  Homlolde  «s>297— RefoMU  to  iMtraot  oi 
JustMaMe  homicide   proper. 

In  a  prosecution  for  murder  committed 
upon  a  negro  in  course  of  an  nnjustifiable  aa- 
aanlt  made  hj  defendant  as  a  member  of  a 
posse  and  other  members  upon  the  wife  of  de- 
ceased, refusal  of  the  trial  court  to  instruct  on 
the  law  of  justifiable  homicide  held  not  errone- 
ous, the  homicide  not  tutving  been  Justifiable 
under  any  phase  of  the  evidence. 

2.  Homloldo  «=>!  12(4)— Killing  of  aegro  by  aa- 
aallaat  of  lattar'a  wife  not  In  saif -defense. 

If  a  negro  assaulted  a  posse  member  who, 
with  others,  was  committing  an  unlawful  assault 
upon  the  negro's  wife  to  compel  her  to  reveal 
the  whereabouts  of  a  criminal,  the  attacic  was 
proT(Aed  by  the  posse  member's  unlawful  acts, 
and  killing  of  the  negro  by  Um  to  avert  injury 
to  himself  was  unlawful,  as  the  negro  had  a 
right' to  protect  his  home  and  family,  and  to 
resist  nnlawfol  detention  -of  his  own  person 
alao  attempted. 

3.  Homicide  «=>!  12(4)— That  person  assauitad 
by  posse  memlior  stopped  when  ordered'  did 
n^  deprive  him  of  right  to  resist. 

Fact  that  negro  stopped  when  posse  mem- 
ber first  ordered  liim  to  do  so,  asd  afterwards 
advanced  threatening  injury  to  posse  member 
if  he  obstructed  his  progress  to  liis  borne,  where 
other  members  •«!  posse  were  illegally  as- 
saulting ills  wife  to  compel  her  to  reveal  where- 
abouts of  a  criminal,  did  not  confer  upon 
posse  member  the  right  to  kill  the  negro,  and, 
in  restraining  the  negro  by  an  assault  with  a 
shotgun,  he  was  guilty  of  a  continuous  assault, 
which  negro  had  right  to  resist. 

4.  Homicide  «=>tOt— Posse  member's  Ignorance 
of  character  of  assault  on  wife  did  not  Jns- 
tlfy  his  killing  of  husband. 

Where  a  posse  member  knew  that  his  com- 
panions were  maldng  an  illegal  aasault  upon 
a  negro's  wife  to  compels  her  to  reveal  the 
whereal>outs  of  a  criminal,  though  he  was  ig- 
norant of  the  particular  character  of  the  force 
used  by  his  companions,  iiis  ignorance  did  not 
render  lawful  Iiis  acts  in  attempting  to  re- 
strain the  negro  with  a  shotgun  when  he  was 
endeavoring  to  go  to  the  assistance  of  his  wife, 
nor  render  justifiable  the  killing  of  the  negro. 

5.  Homlolde  «=>I22,  123— Negro  had  right  to 
procure  arms  for  defense  of  home  and  family. 

A  negro  had  a  right  to  procure  arms  if 
necessary  to  protect  liis  home  and  family 
against  an  illegal  assault  by  posse  members 
endeavoring  to  discover  the  whereabouts  of  a 
criminal. 

6.  Criminal  law  <S=9423(3)— Proof  of  acts  of 
companions  of  defendant  admissible  on  ground 
of  common  purpose  or  ratifleatloD. 

In  prosecution  of  posse  member  for  mur- 
der of  a  negro  whose  wife  other  members  of 
the  posse  were  assaulting  in  an  endeavor  to 


extort  from  her  the  whereaI>onts  of  a  ciiminal, 
proof  of  acts  of  other  members  of  the  posse 
wliiie  assaulting  the  wife  of  deceased  held  ad- 
missible, defendant  having  shared  in  their  pur- 
pose to  aasault  the  woman,  or  else,  by  bavinf 
beard  her  screams  and  not  interfered,  having 
ratified  the  assault. 

7.  Criminal  law  «s3l  169(6)— Tostimoay  of  acts 
of  compaalons  of  dafoatent  ohargod  witb 
mnrder  harmless  la  vlsw  of  verdiet 

In  prosecution  of  posse  member  for  mar'* 
der  of  a  negro  whose  wife  other  members  of 
posse  were  assaulting  in  an  endeavor  to  ex- 
tort from  her  the  whereabouts  of  a  criminal, 
proof  of  the  acts  of  defendant's  companions 
wliile  assaulting  the  wife  of  deceased  held 
harmless'  to  defendant,  where  the  verdict  of 
guilty  of  manslaughter  was  the  most  favor- 
able aathorised  by  cliarge  or  facta. 

8.  Criminal  law  «=»l  171  (I)— Failure  of  court 
trying  marder  caao  to  roqulrs  opening  state- 
moat  by  prosecution  harmless. 

In  a  prosecution  for  mnrder,  failure  of  the 
trial  court  to  require  the  district  attorney  to 
make  an  opening  statement  as  directed  by  Code 
Cr.  Proe.  1911,  art  T17,  held-  Iiannless,  no  in- 
jury being  disclosed  by  the  reeord. 

9.  Jury  <S=s>82(3)— Motion  to  quash  venirs  for 
lack  of  personal  tnmmons  properly  denied 
where  all  present  or  excused. 

In  a  prosecution  for  murder,  defendant's 
motion  to  quash  the  venire  because  Code  CSr. 
Proc.  1911,  art.  668,  requiring  the  sheriff  exe- 
cuting the  writ  of  special  venire  verbaily  to 
summon  the  veniremen  in  person,  was  not  ob- 
served, was  properly  denied,  where  all  the  spe- 
cial venire  summoned  by  mail  were  either  in  at- 
tendance on  the  court  or  had  l>een  excused  for 
sickness  or  other  legal  cauae. 

Appeal  from  District  Court,  Nacogdodiea 
County;  L.  D.  Guinn,  Judge. 

D.  Brown  was  convicted  of  mangjanghter, 
and  appeals.    Affirmed. 

S.  M.  Adams,  a  C.  Watson,  and  V.  B.  Mid- 
dlebrook,  all  of  Nacogdoches,  for  appeUant. 

Alviu  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  appelUint  shot  and 
Idlled  Alex  Escow,  was  indicted  for  Inurder, 
and  convicted  of  manslaughter,  and  punish- 
ment tlxed  at  confinement  in  the  penitentiary 
for  two  years. 

On  the  16th  of  May,  1918,  Orange  Escow. 
a  brother  of  deceased,  killed  Jackson  Cam- 
elly,  who  was  a  cousin  of  appellant  and  a 
deputy  sheriff.  In  a  field  near  the  home  of  de- 
ceased. Excitement  followed  the  homicide. 
A  posse,  of  which  appellant  was  a  memtter, 
was  formed,  and,  on  suggestion  of  search  of 
Alex  Escow's  home,  a  remark  in  the  bearing 
of  appellant  was  made  that  the  Escow  ne- 
groes were  dangerous.  On  the  following  aftei^ 
noon,  believing  that  the  wife  of  deceased  had 
Imowledge  of  the  whereabouts  of  Orange  B>b- 
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cow,  and  was  rappressliig  the  Information, 
the  appellant,  in  company  with  Smith  and 
Davis,  went  to  the  home  of  deceased,  and 
whUe  there  the  homicide  took  place.  There 
Is  but  slight  conflict  in  the  testimony  relat- 
ing ttie  Incidents  of  the  transaction.  -Stating 
them  as  gathered  from  appellant's  testimony, 
he  and  liis  companions  tiad  beoi  deputized 
'  to  aid  in  the  ai^rehension  of  Orange  Bscow. 
They  went  by  automobile,  a  distance  of 
about  11  miles,  to  the  home  of  the  deceased. 
Davis  and  Smith  went  into  the  house;  ap- 
pellant, observing  a  negro  attempt  to  run  out, 
followed  him,  and  on  reaching  the  back  gal- 
lery Davis  and  Smith  were  engaged  in  con- 
versation with  the  wife  of  deceased,  trying  to 
get  her  to  tell  what  she  Icnew  about  the  mur- 
der. Pausing  but  a  short  time,  he  followed 
the  n^nx>  ^^o  had  run  out  of  the  house,  and 
ordered  him  to  go  In  the  lot,  and  shortly 
after  reaching  the  lot  he  heard  screaming  at 
the  house.  There  were  several  other  young 
negroes  about,  and  they  were  ordered  by  ap- 
pellant to  go  in  the  lot  A  negro  boy,  the  son 
of  deceased,  came  from  the  field  on  a  mule 
about  this  time,  and  the  deceased,  with  a 
stick  in  one  hand  and  a  bucket  In  the  other, 
was  wallilng  behind  Iiim.  Quoting  from  ap- 
pellant: 

"When  deceased  was  up  about  fifteen  or 
twenty  steps  of  me  I  told  liim  to  8t<q>,  and  he 
stopped,  and  I  told  liim  that  no  one  wag  going 
to  the  house;  tliat  the  old  negro  woman  was 
at  the  honse,  and  they  were  trying  to  make  her 
tell  where  the  murderer  had  gone;  and  he 
said  he  was  going  to  the  house.  I  told  him  to 
■top,  tliat  he  was  not  going  to  the  house,  and 
for  him  to  stop  there,  he  would  be  all  rifeht 
there;  and  he  said  be  was  going  to  the  bouse; 
if  I  didn't  get  out  of  the  trail  and  let  him  go 
to  the  house  be  would  kill  me  with  the  stick. 
He  then  started  towards  me,  and  I  backed  up 
two  or  three  steps,  maybe  four  or  five,  and  I 
liad  my  gun  up  to  my  shoulder.  I  motioned  to 
him  to  stop.  He  kept  on  coming.  From  Iiis 
appearance  and  looks  I  saw  he  was  coming, 
and  if  I  liad  not  run  or  shot  liim  or  done  some- 
thing he  would  have  knocked  me  in  the  head 
with  tliat  stick.  I  Iiad  been  there  the  day  be- 
fore, and  found  a  gun  out  there.  I  didn't  know 
but  wliat  they  had  a  gun  there.  They  were  all 
over  the  country.  He  was  coming  straight  to- 
wards me  when  I  shot  him.  My  gun  was  up, 
and  I  walked  backward,  and  I  told  liim  to  stop." 

From  his  cross-examination  it  appeared 
that  he  directed  the  younger  members  of  the 
family  to  stay  in  the  lot.  They  claimed  that 
be  told  them  to  get  in  the  wagon.  He  said 
he  did  not  luiow  what  Davis  and  Smith  did 
to  the  woman,  but  he  heard  her  screaming, 
hollering  for  help,  and  praying,  but  did  not 
think  they  were  going  to  hurt  her.  He  said 
that  he  thought  the  old  negro  woman  bushed 
hollering  aI>out  the  time  that  the  old  man 
reached  the  appellant ;  that  he  supposed  de- 
ceased heard  her  hollering,  and  was  coming 
to  ascertain  what  was  the  matter;    that  he 
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was  told  by  appellant  iliat  no  one  was  going 
to  hurt  her. 

Before  the  killing  took  place  the  compan- 
ions of  appellant,  Davis  and  Smith,  put  ■ 
rope  around  the  neck  of  the  wife  of  the  de- 
ceased, put  the  rope  over  a  rafter,  and  pnljed 
her  up  off  of  the  floor.  During  their  assault 
upon  her  she  was  screaming  and  calling  for 
help  in  a  loud  voice.  The  younger  meml)er8 
of  the  family,  who  were  congregated  in  a 
wagon  at  fhe  lot,  were  also  screaming. 
There  was  evidence  that  the  deceased  was  in 
the  habit  of  walking  with  a  stick,  and  that 
at  the  time  he  was  killed  he  had  his  walking 
stick.  Several  state  witnesses  declared  that 
he  made  no  demonstration  with  it,  and  that 
appellant  did  not  retreat,  but  shot  the  de- 
ceased as  he  approached. 

(1, 2]  The  appellant  assails  as  error  the  ac- 
tion of  the  court  in  refusing  to  Instruct  the 
Jury  upon  the  law  of  Justifiable  homicide. 
Under  no  phase  of  the  evidence  was  the  homi- 
cide justifiable ;  appellant's  conduct  deprived 
him  of  the  right  of  perfect  self-defense.  If 
the  deceased  assaulted  appellant  in  the  man-r 
ner  described  by  Iilm,  the  attack  was  pro- 
voked by  appellant's  unlawful  acts,  and  the 
homicide  to  avert  injury  to  himself  was  un- 
lawful. The  deceased  had  the  right  to  pro- 
tect his  home  and  bis  family  (Richardson  v. 
State,  7  Tex.  App.  486;  Wells  v.  State,  68 
Tex.  Or.  R.  618,  141  S.  W.  96 ;  Ross  v.  State, 
10  Tex.  App.  465,  38  Am.  Rep.  643),  and  to 
resist  unlawful  detention  of  his  person,  and 
in  the  Interference  with  the  exercise  by  the 
deceased  of  these  rights  the  appellant  was  the 
aggressor.  He  was  a  trespasser  upon  de- 
ceased's premises,  and  without  warrant  In 
law  put  deceased  under  such  restraint  as  was 
tantamount  to  an  illegal  arrest  His  acts 
were  unlawful,  and  sufficient  and  reasonably 
calculated  to  provoke  the  dililculty.  Ross  v. 
State,  10  Tex.  App.  458,  38  Am.  Rep.  643; 
Peter  v.  State,  23  Tex.  Aj^.  684,  5  S.  W. 
228;  Qoodman  v.  State,  4  Tex.  App.  349; 
Williams  V.  State,  41  Tex.  Cr.  R.  365,  64  S. 
W.  759 ;  Miers  v.  State,  34  Tex.  Cr.  R.  161, 
29  S.  W.  1074,  63  Am.  St.  Rep.  705;  Miller  v. 
State,  31  Tex.  Cr.  R.  609,  21  S.  W.  925,  37  Am. 
St  Rep.  836. 

[3]  The  fact  that  deceased  stopped  when 
appellant  first  ordered  him  to  do  so,  and 
presented  his  gun,  and  that  he  afterwards 
advanced,  threatening  injury  to  appellant  if 
he  obstructed  his  progress  to  his  home,  did 
not  confer  upon  appellant  the  right  to  kill  de- 
ceased. In  restraining  deceased  by  force  of 
an  assault  with  a  shotgun  he  was  guilty  of  a 
continuous  assault.  Alford  v.  State,  8  Tex. 
Al>p.  545;  Johnson  v.  State,  5  Tex.  App.  47. 
The  deceased  had  a  right  to  resist  it  to  re- 
gain his  liberty  and  to  go  to  his  home.  These 
rights  continued,  notwithstanding  he  stopped 
when  the  appellant  first  commanded  him  to 
do  so.  There  was  no  abandonment  of  the 
aggression  on  the  part  of  the  appellant,  ao 
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long  as  he  opposed  by  force  tlie  freedom  of 
action  of  deceased.  Woods  ▼.  State,  3  Tex. 
App.  204 ;  Maner  r.  State,  8  Tex.  App.  361 ; 
Staples   T.  State,  14  Tex.  App.  136L 

[4]  If,  as  claimed  by  appellant,  be  was  Ig- 
norant of  the  character  of  force  in  nse  by 
his  companions  In  making  the  wife  of  tbe  de- 
ceased divulge  facts  witliin  her  knowledge, 
such  ignorance  would  not  render  his  acts 
lawful  nor  the  homicide  Justifiable.  He  was 
aware  that  In  making  the  woman  disclose  the 
facts  within  her  Imowledge  the  treatment  of 
her  by  his  companiODs  was  such  as  to  cause 
her  to  utter  screams,  calls  for  help,  and  pray- 
ers for  mercy. 

[(]  Whether  her  outcries  continued  up  to 
the  moment  the  shot  was  fired  or  not,  they 
were  heard  by  the  deceased  and  by  the  appel- 
lant l>efore  the  deceased  was  commanded  to 
refrain  from  going  to  the  aid  of  his  wife,  and 
were  Ikuown  to  appellant  when  be  killed  the 
deceased  while  he  was  resisting  the  force 
used  by  appellant  to  compel  obedience  to  bis 
commands.  The  fear  which  appellant  says 
possessed  him  that  deceased  mi^t  obtain 
arms  if  not  restrained  does  not  Justify  the  ap- 
pellant The  deceased  had  the  right  to  pro- 
cure arms,  if  necessary  to  protect  his  home 
and  his  family.  Ross  r.  State,  10  Tex.  App. 
455.  38  Am.  Bep.  CMS. 

[I]  The  complaint  of  the  proof  of  acts  of 
Davis  and  Smith,  while  they  were  assaulting 
tbe  wife  of  deceased.  In  our  Judgment  is  not 
well  founded.  The  appellant  and  his  com- 
panions In  entering  the  premises  had  the 
common  purpose  tp  make  the  negro  woman 
divulge  facts  supposed  to  be  within  her 
knowledge.  If,  as  he  claims,  the  means  of 
accomplishing  this  purpose  were  not  agreed 
upon,  bis  conduct  in  preventing  interruption 
of  their  eSort  by  keeping  her  son  and  daugh- 
ters and  her  husband  away,  when  by  her 
protestations  he  was  advised  that  the  means 
used  by  Davis  and  Smith  were  putting  her  in 
terror  and  in  pain,  was  such  as  to  raise  the 
issue  that  be  and  they  were  acting  together. 
We  find  no  evidence  that  in  the  design  to 
compel  the  woman  to  divulge  the  facts  the 
Intent  of  appellant  was  different  from  that  of 
Davis  and  Smith.  But,  if  the  contrary  were 
true,  the  conduct  of  appellant  in  continuing 
to  act  with  them,  with  knowledge  that  per- 
sonal violence  was  being  used  against  her, 
would  justify  the  conclusion  that  he  ratified 
and  adopted  their  acta,  and  make'  him  a  prin- 
cipal with  them  In  the  unlawful  act. 

(7]  Moreover,  the  admission  of  the  evi- 
dence showing  the  conduct  of  his  associates 
towards  the  woman  was  not  injurious  to  ap- 
pellant, because,  despite  such  proof,  the  ver- 
dict rendered  by  the  jury  was  the  most  fa- 
vorable to  him  that  was  authorized  by  the 

"' lustifled  by  the  facts. 

■>sence  of  Injury  disclosed  by  the 
a  the  failure  of  the  court  to  re- 
rlct  attorney  to  make  an  open- 


;  ing  statement,  as  directed  by  artlde  717,  CL 
C.  P..  harmless.     Holsey  v.  States  24  Tex. 
App.  35,  5  S.  W.  523. 
The  motion  to  quash  tbe  venire  was  over- 

'  ruled.  The  facts  attending  It  are  set  out  in 
the  agceement  contained  In  the  bill  of  excep- 
tions certified  and  qualified  by  the  trial  Judge. 
From  the  bill  we  copy  it  as  foUowa: 

"That  the  said  veniremen  were  served  by  the 
officer  mailliig  out  a  post  card  and  mailing  tbe 
1  same  to  their  addresses  as  known  by  them; 
that  said  original  venire  fadas  consisted  of  100 
men,  as  drawn  by  the  district  clerk,  but  that 
'  only  42  appeared  in  obedience  to  said  summons; 
I  and  that  defendant  was  compelled  to  select  the 
'  jury,  or  attempt  to  select  tbe  jury,  from  less 
I  thaJa  50%  of  tbe  venire  facias,  and  forced  to 
I  go  to  trial;    and,  notwithstanding  which  said 
motion  and  agreement  so  made  by  the  state, 
the  court  declined  and  refused  to  sustain  mo- 
tion and  qoaah  venire  fadas,  bat  overruled  the 
same,  and  renders  said  venire  so  drawn,  and 
required  defendant  to  proceed  with  the  selec- 
tion of  the  jnry  therefrom,  and  from  which  the 
defendant  was  compelled  by  the  court  to  se- 
lect the  jnry  which  tried  said  cause;"  to  which 
action  of   the  court  tbe  defendant  then  and 
there  excepted  and  tendered  his  bill  of  excep- 
tions No.  2  (hitter  half  Tr.  p.  23),  which  bill 
of  exceptions  was  tendered  to  the  court  and 
allowed  by  the  court   (Tr.  p.  24),   with  this 
proviso:    "Further,   all  of  tbe  special  venire 
were  either  in  attendance  upon  court  or  had 
been  excused  by  the  court  on  account  of  sick- 
ness or  some  legal  exemption." 

The  statute  (article  668)  requires  the  sheriff 
executing  tbe  writ  of  special  venire  to  ver- 
bally summons  tbe  venlranen  In  person. 
The  failure  of  tbe  sheriff  to  comply  with  this 
statute  does  not  In  every  case  work  a  rever- 
saL  In  the  early  case  of  Charles  t.  State,  13 
Tex.  App.  664,  tbe  venire  called  for  60  men. 
But  36  were  siunmoned.  The  motion  to  quash 
was  overruled.    Tbe  court  said: 

"In  this  case  it  does  not  appear  that  the  trial 
judge  committed  any  error  in  overruling  the 
motion  to  quash  the  venire,  nor  that  any  rigtit 
of  the  defendant  was  prejudiced  thereby.  For 
aught  that  appears  from  the  record,  the  jury 
that  tried  tbe  case  was  composed  of  men  se- 
lected from  the  thirty-six  summoned  jurors. 
If  so,  tbe  defendant  certainly  cannot  complain 
that  he  was  injured  by  the  ruling  of  the  court 
upon  his  motion.  It  is  not  shown  that  the  de- 
fendant, by  reason  of  the  ruling  of  the  conrt, 
was  compelled  to  pass  npon  talesman  jurors, 
or  to  accept  any  objectionable  juror,  or  in  any 
other  manner  suffer  injury  by  reason  <^  the 
overruling  of  his  motion." 

■Rulings  following  tbe  Charles  Case  will  be 
found  in  Parker  v.  State,  33  Tex.  Cr.  B.  Ill, 
21  S.  W.  601,  25  S.  W.  967;  Jones  v.  State, 
214  S.  W.  325;  Whittlngton  V.  State,  215  S. 
W.  457. 

[9]  The  application  of  this  rule  to  tbe  In- 
stant case  is  emphasized  by  tbe  quallflcatlon 
of  bill  by  the  trial  Judge  to  the  effect  that 
all  of  tbe  special  venire  were  either  In  at- 
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tendance  upon  the  court,  or  bad  been  excused 
by  tbe  court  on  account,  of  sickness  or  some 
legal  exemption.  Tbe  purpose  of  tbe  per- 
sonal summons  Is  to  procure  tbe  attendance 
of  tbe  Jurors.  Wben  tbat  is  accomplished  by 
an  Irregular  summons,  tbe  form  of  summons 
is  not  available  as  a  ground  for  quasbiug  the 
writ,  unless  some  injury  is  shown.  Wbitting- 
ton  V.  State,  215  S.  W.  457.  From  the  12 
American  &  English  Encyc.  of  Pleading  and 
Practice,  p.  324,  we  make  tbe  qaotation: 

"Where  a  venireman  appears,  though  irreg- 
ularly sammo'ned,  or  in  fact  not  summoned  at 
all,  the  irregularity  or  omiBsion  will  be  deemed 
immaterial,  since  his  attendance,  which  is  all 
that  the  service  of  process  would  effect  and 
which  is  its  object,  has  been  attained."  - 

Tbe  case  of  Johnson  t.  State,  218  S.  W. 
496,  to  which  we  are  referred,  is  not  analo- 
gous. In  tbat  case  the  statute  designated  the 
list  of  names  drawn  by  tbe  Jury  commis- 
sioners from  which  to  draw  a  special  venire. 
In  drawing  the  special  venire  a  different  list 
was  used.  The  record  failed  to  disclose  that 
any  of  the  men  composing  the  Jury  was  le- 
gally drawn.  <rbe  accused  was  denied  a  Jury 
selected  by  law.  This  is  not  such  a  case. 
Here  all  of  tbe  Jurors  were  legally  drawn. 
The  summons  was  Irregular,  but  their  ap- 
pearance cured  this  fault.  Tbe  Jury  illegally 
drawn  In  Johnson's  Case  assessed  against 
him  tbe  death  punishment.  Tbe  Jury  in  this 
case  lawfully  drawn,  and  attending  In  re- 
sponse to  an  irregular  summons,  convicted 
appellant  of  tbe  lowest  grade  of  offense 
which,  under  the  law  and  the  charge  of  the 
court,  was  authorized,  and  assessed  against 
him  tbe  lowest  punishment 

Tlie  judgment  Is  Kfiirmed. 


CHARLES  V.  STATE.    (No.  5746.) 

(Court  of  Criminal  Appeals  of  Texas.  April 
21,  1920.    Behearing  Denied  June  9,  1920.) 

1.  Criminal  law  e=9366(4)— Recoinition  of 
slayer  by  deceased  res  oMta. 

A  statement  made  by  decedent  immediately 
after  defendant  shot  him,  showing  his  recogni- 
tion of  the  defendant  as  tbe  party  who  fired  the 
shot,  was  admissible  as  res  gestie. 

2.  WltaesHs  «s»268 (5)— Proper  to  oross-ex- 
anlM  witness  as  to  ago. 

On  cross-examination  of  a  witness  for  the 
state,  who  testified  that  he  was  16  years  of  age, 
defendant  had  the  right  to  show  tbat  the  wit- 
ness was  not  16. 

3.  Witnesses  «s»27l( I)— Census  report  not 
made  by  witness  not  relevant  on  cross-exam- 
ination. 

On  cross-examination  of  a  witness  for  the 
state,  who  testified  that  he  was  16  years  of 
age  according  to  information  from  his  mother, 


court  did  not  err  in  refusing  to  permit  defend- 
ant to  examine  the  witness  in  connection  with 
a  report  of  the  school  census  made  by  the 
father  of  witness,  showing  his  age  as  14. 

4.  Witnesses  <S=9240(4)— Question  not  leading. 

In  a  prosecution  for  homicide,  decedent  hav- 
ing been  shot  while  plowing,  a  question  by  the 
district  attorney,  "Well,  was  that  plowed  to 
the  end  of  the  row,  or  partly  plowed?"  was  not 
objectionable  as  a  leading  question. 

5.  Homicide  €=9170— Measurements  of  foot- 
prints and  foot  of  defendant  admissible. 

A  witness,  who  bad  measured  accurately  the 
footprints  of  person  slaying  another  and  the 
shoe  of  accused,  could  testify  to  such  measure- 
ments. 

6.  Criminal  law  <s=>4l9,  420(10)— Objection  of 
hearsay  held  properly  sustained. 

Where  on  cross-examination  of  an  accom- 
plice in  a  prosecution  for  homicide  witness  was 
asked  whether  he  liad  not  been  told  that  de- 
ceased was  a  "hoodoo  negro,"  tbe  court  prop- 
erly sustained  state's  objection  tbat  it  was 
hearsay. 

7.  Criminal  law  <S=3l09i(3)  —  Bill  of  excep- 
tions held  not  to  show  prejudice  in  cross-ex- 
amination. 

A  bill  of  exceptions,  reciting  that  a  witness 
was  testifying  that  he  lived  about  one-half  mile' 
from  the  place  where  deceased  was  killed,  and 
that  he  had  not  heard  a  gun  "over  there"  be- 
fore he  left  for  C.  and  tbat  on  cross-examina- 
tion district  attorney  asked  witness  U  h« 
conld  hear  a  gun  from  where  deceased  was  kill- 
ed to  C,  did  not  show  any  injury  to  defendant; 
the  answer  of  the  witness  not  being  stated. 

8.  Witnesses  «=>388 (2)— Statement  no  ground 
for  impeachment  where  no  foundation  is  laid. 

The  mere  fact  that  a  witness,  testifying  for 
the  state  in  telling  about  the  killing  soon  after 
it  occurred  had  not  claimed  tliat  be  had  seen 
two  persons  at  the  time  of  the  shooting  did  not 
render  competent  evidence  of  his  statement  of 
the  occurrence,  the  defendant  claiming  that 
witness  had  only  seen  one  person,  and  had  not 
seen  defendant,  the  mere  fact  that  witness  had 
not  included  defendant  in  statement  being  no 
ground  for  impeachment;  no  predicate  having 
been  laid  or  any  question  asked  the  witness  as 
to  the  statement. 

9.  Criminal  law  <Ss>l09l(3)— Bill  held  insuffl. 
dent  to  show  error  in  examination  of  wit* 
nass. 

A  bill  in  a  homicide  case,  reciting  that  a 
state's  witness  was  asked  "concerning  a  matter 
of  the  deceased  losing  some  seed  cotton  some 
10  months  before  the  killing,  the  deceased  hav- 
ing charged  defendant  with  the  theft  of  the 
seed,"  was  insufficient  to  present  the  matter  for 
consideration,  th-^  bill  not  stating  defendant's 
objection,  the  answer  to  the  question,  nor  any 
of  the  facts  and  circumstances  that  would  show 
whether  the  matter  was  material  or  not. 

10.  Criminal  law  «=>l09i  (4)— Bill  held  Insuffl- 
cient  to  show  error  in  admission  of  evidence. 

A  bill,  reciting  that  tbe  state  "sought  to 
bring  out  by  B.  matters  concerning  some  cot- 
ton tbat  deceased  claimed  to  have  lost  some  10 


^=>For  other  cases  see  same  topic  aad  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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moiitbs  betore  the  killing,  and  deceased  claimed 
that  defendant  was  implicated  in  getting  the 
cotton,"  and  that  the  witness  was  permitted  to 
testify  to  a  conversation  he  had  with  defendant 
with  reference  to  the  matter,  did  not  show  that 
the  admission  of  snch  testimony  was  error;  it 
not  appearing  what  the  conversation  was. 

It.  Witnesses  «=9345 (2)— Impeached  by  show- 
ing obarge  of  murder. 
A  witness  may  be  impeached  by  showing 
that  he  is  under  a  charge  of  murder. 

12.  Witnesses  <S=»359— Detail*  of  aceusatien 
of  murder  not  admissible. 

Although  a .  witness  may  be  impeached  by 
showing  that  he  is  under  a  charge  of  murder  de- 
tails of  the  murder  are  not  admissible. 

13.  Criminal  law  €=>>  166(0)— No  error  In 
overruling  application  on  ground  of  absence 
of  witness  who  later  testified. 

A  bill  of  exceptions  to  the  overruling  of  an 
application  for  a  continuance  on  the  ground 
of  the  absence  of  a  witness  will  not  be  con- 
sidered, where  the  witness  was  brought  into 
court  and  testified. 

14.  Criminal  law  «=»600(3)— Admission  after 
conclusion  of  testimony  of  truth  of  matter 
to  be  testified  to  by  absent  witness  did  not 
relieve  of  error  In  denying  continuance. 

Admission  by  district  attorney  after  the 
condnsien  of  the  testimony  that  absent  witness 
would  have  testified  as  indicated  in  an  applica- 
tion for  a  continuance,  and  that  his  testimony 
was  true,  cannot  relieve  any  error  of  the  court 
is  overruling  the  application  for  continuance,  as 
such  admission  by  the  state's  attorney  must  be 
made  at  the  time  of  overruling  a  continuance 
as  a  means  of  avoiding  such  continuance. 

15.  Criminal  law  4s»i  166(9)— Overmllng  con- 
tinuance harmless,  where  other  witnesses  tes- 
tified to  some  facts. 

Error  of  the  court  in  overruling  an  applica- 
tion for  continuance  was  harmless,  where  mat- 
ters which  would  be  testified  to  by  abeent  wit- 
ness were  placed  before  the  jury  by  other  wit- 


16.  Criminal  law  «s>SI  I  (S)— Evidence  held 
sufllclent  to  corroborate  testimony  of  accom- 
plice. 

In  a  prosecution  for  homicide,  evidence  that 
a  son  of  decedent  saw  defendant  and  the  ac- 
complice at  the  place  of  the  shooting,  and  as  to 
measurement  of  tracks,  held  sufficient  to  cor- 
roborate testimony  of  an  accomplice  and  to 
sustain  a  finding  that  defendant  &ed  the  shot 
which  killed  deceased. 

Appeal  from  District  Court,  San  Jadnto 
County ;  J.  A.  Piatt,  Judge. 

Jim  Charles  was  convicted  of  murder,  and 
appeals.    Aiflnned. 

Wm.  McMurrey,  of  Cold  Springs,  for  ap- 
pellant 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  The  trial  of  appellant 
resulted  in  a  conviction  of  murder  with  the 
death  penalty  assessed. 


[1]  There  are  two  theories  Involved  nnder 
the  testimony ;  one  that  appellant  in  connec- 
tion with  the  accomplice  White  went  into 
the  woods  near  the  field  where  deceased  was 
plowing,  and  that  api)ellant  shot  the  deceas- 
ed, from  which  shooting  be  died  a  few  days 
later.  The  accomplice  testified  to  these 
facts.  A  son  of  deceased  was  with  bis  father 
at  the  time,  and  in  front  of  him.  The  de- 
ceased was  plowing  and  walking  from  the  di- 
rection from  which  the  shot  came,  he  receiv- 
ing a  shot  in  the  back.  The  boy  was  ahead 
of  his  father  a  few  feet,  and  when  he  heard 
the  shot  looked  around,  and  saw  defendant 
and  White  In  the  edge  of  the  woods.  Appel- 
lant bad  the  gun.  He  holloed  at  bim,  ex- 
pressing bis  recognition.  It  is  also  shown 
that  deceased  at  the  time  recognized  defend- 
ant as  the  party^  who  shot  him.  This  was  a 
res  gestae  statement  The  sheriff  also  testi- 
fied to  measurements  of  tracks  of  two  men 
in  the  woods  at  or  near  the  place  where 
White  and  ap];>ellant  were  supposed  to  have 
been  stationed  at  the  time  of  the  shooting. 
These  trades  corresponded  with  the  shoes 
worn  by  the  two  men.  There  were  no  exceiH 
tions  to  the  charge.  * 

[2, 9]  The  first  bill  was  reserved  to  tlie  re- 
fnsal  of  the  coart  to  permit  the  cross-exam- 
ination of  the  son  of  deceased  as  to  his  age. 
The  bill  shows  that  he  testified  he  was  16 
years  of  age.  and  had  received  snch  Infor- 
mation from  his  mother.  Counsel  stated  to 
witness  be  bad  a  report  of  the  school  censos, 
and  in  connection  with  this  desired  to  exam- 
ine the  witness.  This  was  objected  to  by 
the  state  because  Irrelevant  and  ImmaterlaL 
Appellant  contended  that  It  was  relevant, 
and  would  be  direct  testimony  as  to  the  age 
of  the  boy  testifying.  The  oonrt  permitted 
the  boy  to  testify  as  to  his  age,  and  his  in- 
formation from  his  mother  that  spch  was 
his  age,  being  16.  The  bill  does  not  show 
the  stated  age  of  Che  boy  In  this  census  re- 
port In  the  testimony.  If  we  should  revert 
to  that.  It  is  shown  by  the  census  that  his 
father  stated  the  age  of  the  boy  to  be  14. 
Tills  report  was  made  In  March,  1918,  and 
the  killing  occurred  In  August  of  the  some 
year.  The  answer  of  the  witness  would 
seem  to  predude  further  examination,  as  he. 
had  no  connection  with  the  report  and  it  In- 
volved no  act  of  his.  That  the  defendant 
had  the  right  to  show  the  boy  was  not  16, 
as  tbe  twy  testified.  Is  not  to  be  questioned, 
but  from  census  report  we  think  the  ezuid- 
nation  of  tbe  boy  would  not  be  material,  as 
it  was  not  his  act  Had  he  made  the  report. 
It  would  have  been  proper  to  examine  him. 
The  bill  is  indefinite  from  any  viewpoint  of 
tt,  and,  as  It  is  presented,  there  could  have 
been  no  possible  error. 

[4]  Another  bill  shows  that  while  the 
sheriff,  Patrick,  was  testlfjdng  he  was  ask- 
ed this  question  by  the  district  attorney: 
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"Well,  was  that  plowed  to  the  end  of  the  row, 
or  partly  plowed?  A.  It  was  .plowed  to  the  end 
of  the  row,  four  or  five  feet  from  the  end  of 
the  row." 

The  appellant  objected  to  the  district  at- 
torney leading  the  witness,  and  asked  that 
the  question  be  stricken  out.  The  objection 
was  overruled.  This  would  not  be  termed  a 
leading,  question.  The  bill  does  not  show 
any  attendant  fact  or  circnmstance  that  led 
to  this  Inquiry. 

[S]  Another  bill  recites  the  same  witness 
was  asked  with  reference  to  the  measure- 
ments of  the  tracks  found  In  the  woods  to 
which  he  had  testified.  The  main  objection 
was  that  there  was  no  proper  predicate  laid, 
and  proper  measurements  were  not  made. 
These  objections  were  not  well  taken.  These 
tracks  were  measured  as  stated  by  the  sher- 
iff rather  accurately,  and  this  measurement 
wns  applied  to  the  shoes  of  the  two  men,  ap- 
pellant and  White,  and  found  to  correspond. 
This  was  legitimate.  The  next  bill  was  in 
regard  to  the  same  matter,  and  rather  an 
amplification  of  the  former  bill  in  regard  to 
the  attendant  circumstances  and  the  condi- 
tion of  the  ground  where  the  tracks  were 
made,  showing  that  the  tracks  were  easily 
Identified  upon  the  ground ;  It  being  soft  and 
damp  and  the  impressions  distinct.    - 

[6]  Another  bill  recites  that  while  the  ac- 
complice, White,  was  testifying,  on  cross- 
examination  he  was  asked  if  certain  peo- 
ple, "named  in  the  question,"  but  not 
specified  In  the  bill,  had  not  told  witness 
White  that  Lester  Green  "was  a  hoodoo  ne- 
gro." The  state's  objection  was  sustained. 
What  was  the  object  and  purpose  of  intro- 
ducing tills  testimony  Is  not  stated,  nor  are 
there  any  connecting  facts  to  show  that  this 
testimony  was  admissible.  The  state's  ob- 
jection was  that  it  was  hearsay.  As  pre- 
sented In  this  bill,  such  objection  was  well 
taken.  If  the  question  of  the  deceased  being 
a  "hoodoo  negro"  got  into  the  case  tn  such 
way  as  to  make  it  a  question  for  examina- 
tion, it  might  have  been  proper  to  have  asked 
and  elicited  the  answer,  but  the  expected  an- 
swer is  not  stated. 

Another  bill  recites  that,  while  White  was 
being  cross-examined  by  defendant,  he  was 
asked  if  he  told  defendant  a  day  before  de- 
ceased was  shot  that  he  (witness)  had  killed 
a  tall  negro  with  boots  on.  The  state's  ob- 
jection was  sustained.  This  bill  Is  too  In- 
definite for  consideration. 

[7]  Another  bill  recites,  while  Mr.  Ken- 
fledy  was  testifying  and  had  stated  he  lived 
in  about  one-half  mile  of  the  place  where  de- 
ceased was  klUed,  and  that  he  had  not  heard 
a  gun  "over  there"  before  he  left  for  Cleve- 
land, on  cross-examination  the  district  at- 
torney asked  witness  If  he  could  hear  a  gun 
from  where  deceased  was  killed  to  Cleve- 
land. The  answer  is  not  stated.  How  this 
222  S.W.— 17 


could  have  Injured  the  appellant  Is  not 
shown  by  the  bill. 

[S]  Another  bill  recites  that  appellant  of- 
fered the  testimony  of  Elmore  Charles.  The 
bill  further  recites  that  it  developed  that 
Slmore  Charles  had  not  been  subpoenaed  as 
a  witness,  and  "bad  been  in  the  courtroom^ 
during  the  examination  of  other  witnesses, 
and  heard  a  great  many  of  them  testify" ; 
that  the  state  liad  invoked  the  rule,  and  ob- 
jected to  the  witness  testifying  on  that 
ground.  Appellant  insisted  that,  inasmuch 
as  he  had  not  had  time  to  get  his  testimony 
together,  and  his  counsel  bad  not  had  time  to 
learn,  who  were  witnesses  for  the  defendant, 
and  did  not  know  that  Elmore  Charles  had 
information  that  would  make  him  a  witness, 
the  court  should  permit  him  to  testify.  The 
defendant  offered  to  show  by  this  witness 
that  he  had  heard  Lester  Green  tell  about 
the  occurrence  soon  after  it  occurred,  and 
that  he  had  not  claimed  that  he  had  seen 
two  persons  at  the  time  of  the  shooting. 
The  appellant  also  claimed  that  Lester  Green 
had  only  seen  one  person,  and  that  that  per- 
son was  White,  and  not  defendant  The 
state  objected  to  this  witness  being  permitted 
to  testify.  This  is  the  entire  bUl.  T&is  bUl 
does  not  manifest  error.  That  Lester  Green 
may  have  made  a  statement  at  some  time 
with  reference  to  the  killing,  and  had  not 
included  appellant,  would  not  subject  him  to 
be  impeached  upon  this  ground.  Had  he 
been  called  upon  to  testify  in  regard  to  all 
the  facts  in  the  case,  or  during  his  testimony 
his  attention  had  been  directed  to  whether 
there  were  more  than  one  person  present, 
and  he  had  stated  that  there  was  not,  and 
thereafter  testified  that  two  persons  were 
present.  It  would  have  subjected  him  to  im- 
peachment. The  bill  does  not  even  show 
that  Lester  Green  was  asked,  while  testify- 
ing, with  reference  to  any  statement  he  may 
have  made  that  Elmore  Charles  may  have 
heard.  As  the  bill  presents  the  matter  the 
ruling  of  the  court  is  not  brought  within  any 
of  the  decisions  or  any  rule  of  evidence  that 
has  been  called  to  our  attention  that  shows 
error  in  regard  to  the  ruling.  The  bill  falls 
to  show  that  a  predicate  had  been  laid  or 
any  question  asked  of  the  witness  Green  as 
to  these  statements. 

[9]  Another  bill  recites  that  the  state's 
witness  Hlghtower  was  asked  "concerning  a 
matter  of  the  deceased's  losing  some  seed 
cotton  some  10  months  before  the  killing,  the 
deceased  having  charged  the  defendant  with 
the  theft  of  the  snme,  or  rather  it  appeared 
that  defendant  had  been  implicated  in  some 
way."  Appellant  objected,  the 'objection  not 
being  stated.  It  is  stated  the  district  attor- 
ney asked  tlie  question,  but  it  does  not  give 
the  answer,  and  none  of  the  facts  and  cir- 
cumstances are  set  forth  in  the  bill  that 
would  show  whether  this  was  material  or 
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not.  The  bin  Is  not  saffidoit  to  present  the 
matter  for  consideration. 

[II]  Another  bill  recites  that  the  state 
"sought  to  bring  out  by  her  wltnem  BilUe 
Norsworthy  matters  concerning  some  cotton 
that  deceased  claimed  to  have  lost  some  10 
months  before  the  killing,  and  deceased 
claimed  that  defendant  was  implicated  In 
getting  the  cotton."  Objection  was  urged  to 
this,  and  the  witness  was  permitted  to  testi- 
fy to  a  conrersatton  he  had  with  defendant 
with  reference  to  deceased  haTing  accused 
him  of  stealing  the  cotton.  What  that  con- 
versation was,  otherwise  than  it  was  a  con- 
versation, is  not  stated,  nor  is  the  gronnd  of 
objection  stated.  The  bill  recites  that  ap- 
pellant objected  to  the  Introduction  of  the 
testimony,  and  the  court  overruled  it.  This 
.  may  have  entered  into  the  motive  for  the 
killing.  In  order  to  have  brought  this  ques- 
tion before  the  court  for  consideration, 
enough  of  f6e  facts  should  have  been  stated 
to  manifest  what  the  defaidant  supposed  to 
be  error. 

[11,12]  While  the  witness  Jenkins  was 
testifying  for  the  state,  it  developed  that  he 
had  b^ien  brought  from  the  connty  Jail  to 
testis.  Upon  cross-examination  this  oc- 
curred. 

"What  have  they  got  yon  in  jafl  for?  A.  For 
murder — supposed  to  be  murder.  Q.  Murdering 
who?    A.  Jim  Wynne.    Q.  What  was  bis  age?" 

The  state  objected  to  any  further  exami- 
nation. The  court  sustained  the  objection, 
and  'would  not  permit  the  appellant  to  go 
farther  into  details.  There  seems  to  be  no 
error  in  this  matter,  nor  Is  it  shown  what 
was  the  purpose  of  seeking  the  age  of  Jim 
Wynne.  That  a  witness  may  be  impeached 
by  showing  that  he  was  under  a  charge  of 
murder  is  sustained  by  the  authorities,  but 
the  authorities  announce  the  rule  that  In 
such  Impeachment  usually  the  details  of  the 
accusation  will  not  be  permitted.  The  same 
may  be  said  of  the  following  bill  of  excep- 
tions, as  it  is  upon  the  same  subject,  and 
from  the  same  witness. 

[13-1t]  There  Is  a  bill  of  exceptions  re- 
served to  the  action  of  the  court  overruling 
the  application  for  a  continuance.  There 
were  two  witnesses  sought,  the  wife  of  ap- 
pellant, and  a  witness  named  Charles  who 
seems  to  have  been  in  some  way  related  to 
appellant  The  wife  of  appellant  was 
brought  into  court  and  testified.  It  is  un- 
necessary to  consider  the  application  further 
as  to  her.  By  the  other  witness,  Charles,  ap- 
pellant expected  to  show  a  son  of  appellant 
on  the  evening  of  the  killing  had  been  sent 
by  appellant  to  a  certain  house  for  shucks. 
This  house  seems  to  have  been  not  far  from 
where  the  killing  occurred.  What  effect  this 
testimony  would  have  had  upon  the  case  is 
not  made  to  appear.      The  testimony  shows 


,  that  the  boy  was  sent  for  the  shucks.    The 
:  conrt  signs   the  bUl   with   the  gnaliflcatlon 
that  the  district  attorney,  after  the  conciu- 
'  slon  of  the  testimony,  offered  to  admit  be- 
.  fore  the  jury  that  witness  would  have  testl- 
'  Bed  as  indicated,  and  that  his  testimony  was 
I  true.    We  are  of  opinion  that  this  does  not 
'  relieve  the  error  of  the  court  in  overruling 
I  the  continuance.  If  there  was  error.     Such 
I  admission    must   be   made   at   the   tune    of 
[  overmling   the  continuance  as  a  means  of 
i  avoiding  sudi  continnance.    The  reasons  for 
!  this  seem   to  be  obvious.     Had   the  admis- 
.  slon  of   the  truthfulness  of   the  statement 
I  been  made  at  the  time  and  before  the  Intro- 
!  ducdon  of  testimony,  the  state  would  have 
I  been  precluded  from  contradicting  It.     Hie 
I  state  wlU  not  be  heard  to  admit  the  truth- 
[  fulness  of  a  statement  and  then  introduce 
contradictory   testimony   of  that  admisslcMi. 
But  the  matter  was  testified  by  witnesses  be- 
fore the  jury.    Taking  the  evidence  from  the 
statemoits  in  the  motion  for  new  trial,  we 
are  of  opinion  that  whether  this  testimony 
i  was  or  was  not  before  the  jury  would  not 
I  be  very  material,  but  the  Jury  had  the  mat- 
ter before  tbena  anyway  for  their  considera- 
tion for  whatever  It  was  worth.     Viewing 
the  record  in  the  light  of  the  motion  for  new 
trial,  we  are  of  opinion  the  court  did  not 
commit  error  in  this  matter. 

[II]  It  is  extended  as  a  final  proportion 
that  the  evidence  is  not  snfflclent  to  support 
the  conviction.  'Rie  testimony  of  White,  the 
accomplice,  is  corroborated  by  the  son  of  de- 
ceased, who  saw  both  White  and  appellant 
at  the  place  of  the  Shooting,  and  appeUant 
was  armed  with  the  gun  that  fired  the  shot, 
and  is  further  corroborated  by  the  sheriff 
with  reference  to  measurements  of  tracks. 
This  would  justify  the  jury  in  arriving  at 
the  conclusion  that  appellant  did  fire  the 
shot  from  the  woods  which  killed  deceased. 
The  testimony  for  the  defendant  shows,  both 
by  positive  evidence  and  circumstances,  that 
he  was  not  present.  In  other  words,  he  him- 
self swore  to  an  alibi,  and  other  witnesses 
swore  to  facts  which  tend  strongly  to  corrob- 
orate him.  These  matters  were  all  before 
the  Jury.  Tbey  heard  the  witnesses,  noticed 
their  manner  of  testifying,  and  had  the 
whole  matter  in  front  of  them,  as  did  the 
trial  court.  Under  such  drcumstances  this 
court  would  scarcely  feel  justified  in  setting 
aside  the  conviction.  This  was  either  an 
assassination,  or  it  was  nothing  so  far  as  the 
appellant  is  concerned.  We  would  not  feel 
justified  in  reversing  the  case  fOr  want  oi 
sufficient  evidence  under  the  stated  circum- 
stances. 

Finding  no  reversible  error  in  the  jadg' 
ment,  or  one  that  would  justify  this  court 
in  reversing  the  Judgment,  it  is  ordered  to  be 
affirmed. 
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(Court  of  Criminal  Appeals  of  Texas.    May  28, 
1920.) 

1.  CrfmlMl  law  «96I4(3)— BlllfMoa  to  pra- 
eare  attondaao*  vf  witMsa  not  shown. 

Diligence  to  .procure  the  attendance  of  a 
witness,  for  whose  absence  a  second  application 
for  eontiunance  of  a  trial  for  homicide  was 
made,  was  not  shown,  where  it  appeared  that 
after  the  first  continnance  defendant  saw  the 
witness,  bnt  did  not  get  out  process  for  his 
appearance,  relytng  on  his  promise  to  appear. 

2.  Crinlaal  law  «a»9l7(2)— Testimony  of  ab- 
aant  witness  for  wbloh  oontiauaoce  was  re- 
fused must  be  snob  as  would  probably  change 
result. 

A  new  trial  need  not  be  granted  because  of 
the  absence  of  a  witness  for  which  continuance 
was  refused,  unless  it  was  reasonably  probable 
that  with  his  presence  a  verdict  more  favorable 
to  accused  would  have  resulted,  and  the  proba- 
ble truth  of  the  testimony  of  the  absent  witness 
must  therefore  be  made  to  appear. 

3.  Criminal  law  «=s>956(5)— Showing  as  to  tes- 
timony of  absent  witness  held  not  to  make 
denial  of  new  trial  an  abuse  of  discretion. 

An  affidavit  by  accused  alone  that  an  ab- 
■ent  witness  would  testify  to  threats  by  deceas- 
ed, which  accused  testified  were  confirmed  by 
a  witness  who  was  present,  bnt  wliich  were  de- 
nied by  the  dying  declaration  and  by  the  wit- 
ness who  was  present,  do  not  establish  the  truth 
of  the  alleged  testimony  or  the  probability  that 
it  would  affect  the  result  sufficiently  to  show  an 
abuse  of  discretion  in  denying  the  new  trial. 

4.  Criminal  law  <8=»ll4r(2)  —  Appellant  mast 
overcome  presumption  of  correctness  of  de- 
nial of  new  trial. 

The  overruling  of  a  motion  for  new  trial 
by  the  trial  judge  will  not  be  arbitrarily  over- 
tnmed,  but  the  burden  rests  upon  accused  to 
overcome  the  presumption  favoring  the  correct- 
ness of  the  decision. 

5.  Homicide  «=9250^Evldenoe  held  to  snstain 
eoavlctlon  for  manslaughter. 

EJyidence  that  accused  sought  the  meeting 
with  deceased  and  was  the  aggressor  in  the  en- 
counter lield  to  sustain  a  conviction  for  man- 
slaughter though  accused  claimed  threats  and 
an  attack  with  a  knife  by  deceased. 

Appeal  from  District  Court,  Brown  Coun- 
ty;  J.  O.  Woodward,  Judge. 

B^rl  Bocknight  was  convicted  of  man- 
slaughter and  he  appeals.    Affirmed. 

WMMnson  &  McGaugh,  of  Brownwood,  for 
appellant. 

Alviir  M.  Owsley,  Asst.  Atty.  Gen.,  (or  the 
State. 

MOBROW,  J.  Under  an  indictment  for 
murder,  appellant  was  convicted  of  man- 
slaughter, and  punishment  assessed  at  con- 
finement in  the  penitentiary  for  a  period  of 


A  reversal  is  sought  upon  the 
ground  that,  in  view  of  the  weakness  of  the 
state's  case,  and  the  Importance  of  the  alleg- 
ed testimony  of  an  absent  witness,  the  court, 
having  overruled  an  application  for  continu- 
ance, abused  his  discretion  in  refusing  to 
grant  a  new  trial.  * 

The  appellant,  a  negro  youth  19  years  of 
age,  shot  and  Idlled  the  deceased,  a  negro 
boy  about  17  years  of  age.  The  homicide  oc- 
curred at  night,  both  appellant  and  deceased 
and  several  of  the  witnesses  having  previous- 
ly been  at  a  dance.  Appellant's  theory,  aris- 
ing from  his  testimony,  was  that  there  had 
been  no  previous  trouble,  but  that  while  at 
the  dance  Liilton  Davis  said  to  him: 

"Jimmie  Barnes  (deceased)  says  be  is  going 
to  make  you  break  out  of  here  to-night.  If  you 
don't  believe  what  I  said,  go  and  ask  Mary 
Bean;  she  heard  it,  and  can  tell  you  all  al>out 
it" 

— and  further  said:  "iHe  has  got  a  knife  up 
his  sleeve  sure  enough."  Appellant  testified 
that  he  asked  Mary  Bean  about  tbe  matter,  - 
and  sfie  said:  "Yes;  he  said  It,  but  I  think  it 
was  Just  nigger  talk."  He  then  borrowed  a 
pistol  from  the  witness  Lane,  who  was  at  the 
dance,  and  started  to  go  home;  that  before 
going  home  lie  started  to  go  by  his  brother's 
house  on  an  errand  for  his  mother,  and  that 
he  met  the  deceased,  and  said:  "Jlnunie, 
what  caused  you  to  make  the  talk  you  did 
about  me?  They  say  that  you  are  going. to 
make  me  tear  out  of  the  haU."  Deceased  re- 
plied: "You  are  a  God  damn  liar,  you,  Mary 
Bean  and  lAlton  Davis  both" — ^at  the  same 
time  starting  toward  the  appellant  with  a 
knife.  Appellant,  while  running  backward, 
fired  one  shot,  striking  the  deceased  in  front, 
and  Inflicting  a  wound  from  which  he  later 
died.  He  claimed  that  the  knife  in  the  hands 
of  the  deceased  was  open,  and  that  he  had 
been  informed  on  tlie  previous  day  that  the 
deceased  had  said  he  intended  to  kill  him. 

The  state's  theory,  as  developed  by  the 
statement  of  the  deceased  at  the  examining 
trial,  was.  In  substance,  that  the  deceased 
had  walked  from  the  dance  with  a  girl  named 
Nina  to  her  home,  and,  returning,  met  the  ap- 
pellant near  tbe  home  of  tbe  girl ;  that  the 
appellant  stopped  deceased,  and  appeared  to 
be  mad ;  that  tie  bad  his  band  in  bis  pocket. 
Deceased  said: 

"He  asked  me  what  made  me  tell  Mary  Bean 
that  I  was  going  to  put  him  out  of  the  house. 
I  told  him  I  didn't  tdl  Mary  that,  and  he  said: 
'Oh  yea,  you  did,'  and  began  to  draw  his  pistol. 
I  got  my  knife  out,  but  never  did  get  it  open. 
I  never  had  trouUe  °of  any  kind  before  with 
liim.  Jjast  night  as  I  left  the  hall  with  a  girl, 
he  told  me  he  wanted  to  see  me.  I  told  him 
I  would  be  back  in  a  few  minutes." 

Mary  Bean  testified  that  she  had  no  sudi 
conversation  as  tbat  described  with  deceased. 
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and  that  in  answer  to  appellant's  Inquiry 
while  at  the  dance  whether  the  deceased  had 
made  remarks  to  her.about  the  appellant,  her 
reply  was  that  he  bad  not  done  so.  She  also 
denied  that  she  had  made  such  statement  to 
Lilton  Davis.  A  pocketknife  was  picked  up 
near  the  deceSsed,  after  he  fell,  and  there 
was  a  conflict  as  to  its  condition,  whether  the 
blade  was  open  or  not.  The  homicide  took 
place  within  a  short  distance  of  the  dance 
hall,  and  after  the  appellant  left  the  dance 
hall  he  met  a  witness,  and  inquired  for  the 
deceased,  and  was  told  that  he  had  gone  home 
with  the  girl  Nina.  Appellant  proceeded  in 
the  direction  in  which  the  deceased  had  gone, 
and  a  few  minutes  later  the  shot  was  fired. 

[1]  The  indictment  was  filed  in  May,  1919. 
The  trial  took  place  in  the  latter  part  of  De- 
cember of  the  same  year.  The  application 
for  continuance  was  to  secure  the  testimony 
of  Lilton  Davis,  whose  residence  was  alleged 
to  be  unknown^  It  was  alleged  that  on  a  date 
not  stated  a  subpoena  bad  been  issued  for  the 
witness  to  Brown  county,  and  had  been  re- 
turned with  the  indorsement,  "Not  found  in 
Brown  county";  that  a  subpoena  was  issued 
on  the  request  of  the  state  to  Cameron  coun- 
ty, and  which  was  on  December  4th,  returned, 
marked,  "Not  found  after  diligent  search." 
The  application  was  described  as  a  "subse- 
quent application,"  and  it  appears  from  the 
court's  qualification  of  the  bill  of  exceptions 
that  at  the  preceding  term  of  the  court  the 
case  had  been  continued  upon  the  application 
of  the  appellant  for  the  same  witness ;  that 
after  that  time  the  appellant  saw  the  witness 
in  Texas  City,  Tex.,  and  at  that  time  the  wit- 
ness promised  that  he  would  be  present  at  the 
trial,  but  no  process  was  Issued  for  Mm.  Un- 
der the  facts,  the  action  of  the  trial  court  in 
overruling  the  application  cannot  be  made  the 
subject  of  Just  criticism.  There  was  an  ab- 
sence of  the  diligence  which  the  law  requires. 
Ttte  witness  had  been  served  with  no  process. 
The  appellant,  after  continuing  the  case  for 
the  absence  of  the  witness,  failed  to  embrace 
the  opportunity  to  serve  him  with  process  in 
Texas  City,  and  relied  upon  the  promise  of 
the  witness  to  make  a  voluntary  appearance. 
His  residence  at  the  time  of  the  trial  was 
unknown,  and  we  fall  to  discern  upon  what 
facts  a  reasonable  expectation  of  procuring 
his  testimony  at  a  subsequent  term  could  be 
based.  Sinclair  v.  State,  34  Tex.  Or.  K.  453, 
30  S.  W.  1070 ;  Roquemore  v.  State,  69  Tex. 
Cr.  R.  668,  129  S.  W.  1120;  Vernon's  Texas 
Grim.  Statutes,  vol.  2,  p.  819,  note  30.  The 
circumstances  were  such  that  diligence  would 
have  demanded  the  prompt  issuance  of  pro- 
cess for  the  witness  when  his  whereabouts, 
after  the  continuance  for  his  absence,  became 
known  to  the  appellant.  Todd  v.  State,  57 
Tex.  Cr.  R,  26,  121  S.  W.  506;  Hamilton  v. 
State,  74  Tex.  Or.  B.  219,  168  S.  W.  537; 
Brittain  v.  State,  40  S.  W.  297. 

[2]  The  testimony  expected  from  the  wit- 


ness was  that  the  appellant  had  been  told  by 
him  that  the  deceased  had  threatened  to  run 
the  appellant  away  from  the  dance.  To  Justi- 
fy annulment  of  the  verdict,  there  must  be  a 
reasonable  probability  that  with  the  presence 
of  the  absent  witness  a  verdict  more  favor- 
able to  the  appellant  would  have  resulted. 
Covey  v.  State,  23  Tex.  App.  388,  5  S.  W.  283  ; 
Prultt  V.  State,  30  Tex.  App.  156,  16  S. 
W.  773;  other  cases,  Branch's  Annotated 
Texas  Penal  Code,  S  319.  Viewed  in  the  light 
of  the  evidence  on  the  trial,  the  probable 
truth  of  the  testimony  of  the  absent  witness 
must  appear.  Caslnova  v.  State,  12  Tex.  App. 
554,  and  other  cases,  Branch's  Annotated 
Texas  Penal  Code,  §  319.  Primarily  these 
matters  were  for  the  trial  court.  Vernon's 
Texas  Crlm.  Statutes,  vol.  2,  p.  32p,  note  34, 
and  cases  referred  to. 

[3]  It  was  by  the  affidavit  of  the  appellant 
alone  that  proof  was  made  that  the  witness 
would,  if  present,  give  the  testimony  alleged. 
If  given,  the  evidence  of  the  absent  witness 
would  have  been  in  conflict  with  the  testimony 
of  the  deceased  and  the  witness  Bean,  and 
corroborated  by  that  of  appellant  alone.  The 
court  remained  in  session  for  30  days  after 
the  verdict  was  rendered,  and  almost  that 
R>ng  before  the  motion  for  new  trial  was  orerr 
ruled.  No  affidavit  of  the  absent  witness  or 
other  fact  developed  after  the  trial  to 
strengthen  the  contention  of  appellant  that 
the  witness  would  give  the  testimony,  or 
would  be  present  at  another  trial,  or  to  tax- 
honce  the  probability  of  the  truth  of  the  al- 
leged evidence,  or  its  affecting  the  verdict  on 
another  trial. 

[4]  It  Is  not  within  the  province  of  this 
court  to  arbitrarily  overturn  the  Judgment  of 
the  trial  Judge  in  overruling  a  motion  for 
new  trial  (Bronson  v.  'State,  50  Tex.  Cr.  R.  20, 
127  S.  W.  175),  and  In  the  instant  case  no 
measure  or  standard  or  changed  condition  is 
pointed  out  from  which  we  can  determine 
that  the  trial  Judge  abused  Ills  discretion 
in  deciding  matters  Involved  In  the  motion 
for  new  trial  against  the  appellant.  The  bur- 
den rests  upon  the  appellant  to  overcome  the 
presumption  favoring  the  correctness  of  the 
decision  of  the  trial  court,  and  this  burden  in 
the  instant  case  has  not  been  discharged. 

[6]  From  the  state's  standpoint,  the  evi- 
dence shows  an  unlawful  homicide.  It  sug- 
gests that  the  appellant  had  been  attentive  to 
the  girl  whom  the  deceased  accompanied  to 
her  home;  that  the  appellant  followed  the 
deceased,  and  sought  the  meeting  with  him, 
and  in  the  encounter  was  the  aggressor.  The 
deceased,  by  his  testimony,  negatived  any 
previous  threats  and  any  assault  by  him. 
except  In  response  to  the  demonstration  by 
the  appellant  The  appellant's  version  puts 
threats  Into  the  mouth  of  the  deceased,  anci 
maizes  him  the  aggressor.  An' issue  of  fact 
for  solution  by  the  Jury  arose,  and  we  cannot 
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concur  In  the  view  that,  accepting  the  testi- 
mony of  the  state's  witnesses  as  true,  the  ver- 
dict of  the  jury  Is  not  authorized  by  the  evi- 
dence. 

We  And  no  error  In  the  record,  and  order 
the  Judgment  affirmed. 


OTT  V.  STATE.     (No.  5833.) 

(Court  of  Crimiital  Appeals  of  Texas,    May  19, 
1920.) 

1.  Homicide  ^=3300 (3)  —  Instruction  on  self- 
defence  submitting  converse  of  defendant's 
tlieory  not  erroneous. 

In  a  prosecution  of  a  wife  for  killing  her 
husband,  charge  on  self-defense,  wbicb  in  ap- 
plying the  law  to  the  facts  directed  the  jury 
specifically  to  the  theory  of  the  case  on  which 
defendant  predicated  her  right  of  self-defense, 
held  not  erroneous,  though  submitting  the  con- 
verse of  defendant's  theory  that  the  mere  be- 
lief she  was  in  danger  in  the  absence  of  rea- 
sonable grounds  did  not  excuse  her. 

2.  Criminal  law  ®=3829(5)— Refusal  to  Instruct 
on  defendant's  right  to  arm  self  not  errone- 
ous in  view  of  ciiarge  givea. 

In  a  prosecution  for  homicide,  where  no 
limitation  was  placed  on  the  right  of  perfect 
•elf-defense  in  the  charge,  there  was  no  error 
in  refusing  to  instruct  on  Uie  right  of  defendant 
to  arm  herself. 

3.  Criminal  law  «=>806(2)— Element  of  main 
charge  need  not  bo  repeated. 

In  a  prosecution  for  homicide,  the  trial 
court  in  the  main  diarge  having  instructed  that 
defendant  was  in  no  event  bound  to  retreat  in 
order  to  avoid  the  necessity  of  killing  deceased, 
it  was  not  incumbent  npon  him  to  repeat  it  in 
a  special  charge. 

4.  Criminal  law  «=>4I9,  420(6)— Testimony  of 
attorney  for  huaiiand  killed  by  wife  inadmis- 
sible as  hearsay. 

In  prosecution  of  a  Wife  for  killing  Iier 
husband,  evidence  for  defendant  of  an  attorney 
for  the  deceased  husband  as  to  what  decedent 
told  him  preparatory  to  bringing  suit  for  divorce 
against  defendant,  being  explanatory  of  the  de- 
tails under  which  defendant  had  received  a  pis- 
tol shot  wound,  as  she  claimed,  from  decedent, 
while  living  with  him  some  time  before  the 
homidde.  Held  inadmissible  as  hearsay. 

6.  WItnetaaa  «=920l(2)  —  Testimony  of  hus- 
band's attorney  in  prosaoution  of  wife  for  kill- 
ing husband  not  privileged. 
In  prosecution  of  a  wife  for  killing  her  hus- 
band, testimony  of  the  attorney  for  the  hus- 
band in  his  divorce  suit  that  the  husband  asked 
him  for  advice  as  to  what  punishment  would 
likely  be  meted  out  to  him  if  he  killed  his  wife, 
etc.,  who  was  defending  on  the  ground  of  self- 
defense,  hdd  not  excluded  as  a  privileged  com- 
munication between  attorney  and  client. 


6.  Homicide  C=»I89  —  Conrse  of  conduct  be- 
tween deceased  husbamlf  and  defondant  wife 
admissible. 
In  prosecution  of  wife  for  killing  her  hus- 
band,, defended  on  ground  of  self-defense,  trial 
court  properly  allowed  to  come  before  the  Jury 
the  various  difficulties,  quarrels,  threats,  and 
encounters  constituting  the  course  of  conduct 
between  husband  and  wife;  such  matters  includ- 
ing a  conversation  wherein  the  husband  asked 
his  attorney  for  advice  on  killing  bis  wife,  being 
competent  on  the  controverted  question  of  self- 
defense. 

Appeal  from  Criminal  District  Court,  Dal- 
las County;    Robt.  B.  Seay,  Judge. 

Ida  Ott  was  convicted  of  manslaughter, 
and  she  appeals.    Reversed. 

Alvln  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Under  an  indictment  for 
murder  appellant  was  convicted  of  man- 
slaughter, and  punishment  assessed  at  con- 
finement in  the  penitentiary  for  a  period  of 
three  years. 

The  deceased,  Andrew  Ott,  was  the  hus- 
band of  the  appellant.  The  tragedy  occurred 
ou  one  of  the  streets  of  the  city  of  Dallas. 
Six  shots  were  flred  by  the  appellant  from 
a  pistol.  The  first  shot,  fired  while  the  de- 
oeased  was  walking  In  front  of  the  appellant, 
took  effect  on  the  side  of  his  head,  back  be- 
hind his  ear,  and  was  a  fatal  one.  He  fell 
at  once,  and  other  shots  were  fired  into  his 
body.  Deceased,  a  short  time  before  the 
homicide,  had  filed  a  suit  for  divorce  against 
the  appellant,  and  secured  an  injunction 
against  her  interference  with  him.  He  was 
living  In  adultery  with  another  woman  at 
the  time  he  was  killed.  A  long  course  of  111 
treatment  was  described  by  appellant  in  her 
testimony,  in  wbicb  she  claimed  that  the  de- 
ceased first  seduced  her,  and  after  marry- 
ing her  required  her  to  prostitute  her  per- 
son for  his  profit;  that  he  had  at  one  time 
wounded  her  severely  by  shooting  her  with  a 
pistol,  and  had  frequently  threatened  to  take 
her  life.  Some  of  these  matters  were  con- 
troverted, the  state  introducing  evidence  to 
show  that  the  appellant  was  shot  accidental- 
ly with  her  own  pistol  while  she  was  under- 
taking to  shoot  deceased,  and  also  that  she 
had  threatened  and  attempted  to  kill  him  on 
oth&c  occasions.  She  was  a  young  wonran. 
She  claimed  that,  frightened  by  bis  repeated 
and  specific  threats  to  kill  her,  she  obtained 
an  automatic  pistol  and  learned  to  use  it. 
On  the  morning  of  the  killing  she  phoned  to 
the  place  of  business  of  the  employers  of  de- 
ceased, desiring,  as  she  said,  to  get  one  of 
them  to  Intercede  with  her  husband,  whom 
she  still  loved,  and,  ascertaining  that  her 
husband  was  not  at  the  place  of  business, 
she  went  there  for  the  purpose  of  an  inter- 
view with  his  employers,  and  that  while  on 
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.hat  way  she  saw  deceased  walking  on  the 
street  witli  a  lady.  As  they  were  about  to 
meet,  the  lady  walked  across  the  street  and 
entered  deceased's  automobile.  When  they 
met,  appellant  said:  "Who  Is  yonr  sweet- 
heart?" Deceased  replied:  "None  of  your 
damn  business  who  she  Is.  I  told  yon  not 
to  come  down  here,  and  God  damn  yon  I  am 
going  to  get  my  gun  out  of  my  car  and  blow 
your  God  damn,  brains  out" — and,  uttering 
these  words  he  started  to  run  toward  his 
car.  Appellant  said:  "Andrew  don't  do 
that,"  she  following  him  and  asking  him  to 
wait.  He  continued  his  coarse  until  he  haid 
nearly  readied  the  car,  when,  as  she  says, 
"I  pulled  my  gun  and  flred."  The  state's 
eyewitnesses  heard  none  of  the  couTersation, 
bat  said  tbat  while  the  appellant  was  about 
an  arm's  length  behind  the  deceased  she  flred 
the  first  shot,  and  when  he  fell  she  fired  the 
remaining  shots,  and  then  knelt  down  by  his 
body,  and  uttered  some  endearing  terms  with 
referf-nce  to  him,  apparently  being  very  nerv- 
ous and  excited. 

[1  ]  The  criticisms  of  the  court's  charge  on 
the  law  of  self-defense,  we  believe,  are  with- 
out merit.  This  Issue  arose  alone  from  ap- 
pellant's testimony,  and,  in  applying  the  law 
to  the  fticts,  the  mind  of  the  Jury  was  di- 
rected specifically  to  the  theory  of  the  case 
upon  which  the  appellant  predicated  the 
ri^t  of  self-defense.    Ihe  court  said: 

""^i^w  if  you  b«Ueve  from  the  evidence,  or 
kaT«  a  reasonable  doabt,  that  at  the  time  the 
defendant  killed  the  deceased  that  the  deceased 
bad  started  across  the  street  in  the  direction 
of  an  automobile,  and  that  he  had  said  be  was 
Koins  to  (et  his  pistcd  and  kill  the  dq^endant,  i 
and  if  it  reasonably  appeared  to  the  tiofendant  I 
that  the  deceased  waa  abont  to  attack  her  in 
8<«eh  manner  that  it  reasonably  appeared  to  her, 
aa  viewed  from  her  standpoint,  under  all  facts 
and  circumstances  within  her  knowledKe,  that 
■he  waa  in  diinser  of  Kisins  her  life  or  suffer- 
inx  serious  bodily  injury  at  the  hands  of  the 
deoeaaed,"  etc 

it]  In  aubinttttng  th«  conrvrse  of  appe- 
lant "a  thwry.  to  tho  offeot.  in  substance,  that 
tho  m»»re  Ivlief  that  slip  was  in  danger  in 
the  al>sonce  of  reasoi\abl<>  Rr^nmds  upon 
which  to  base  such  b»^lti>f.  tpstlnj  the  r«»- 
sor-aWonoss  of  the  grounds  as  viewed  from 
fcor  standiviint  at  the  time,  would  not  excuse 
htT.  we  think  there  was  no  error.  Apjvllant 
has  referred  us  to  no  ptv««lent  supiKtrttng 
her  contention  that  in  this  resinvt  tho  wurt's 
••tsrw-  p'.avvd  niv^n  the  arp«Uanfs  rijUt  of 
self-deftiise  an  unwarranted  HniliHtion,  See 
Ti.>TT  V.  State,  34  T<«s.  App,  ^51,  R  S,  W. 
S42.  5  Am.  St.  Rep.  SSS;  Rulin?  Ca-*  l.aw. 
TT<1.  13.  p.  «:iS,  Thor*»  bciii?  no  limitation 
I»":-c*J  In  the  v-hari??  of  the  e^Mirt  upi>n  tho 
-Ijrht  of  porfoi-t  s»>lf-<K'foiis*,  there  was  no 
ejTvr  in  refnslnft  to  lii-tnu-t  tho  jviry  njwi 
the  ri?ht  of  s>pivU.int  t»>  arm  hors.  If.  Wi.U- 
fiwd  T.  State,  :4S  Tex,  Or.  R.  ;J5>;5,  42  s,  W. 


972;   Smith  v.  State,  81  Tex.  Cr.  R.  368,  195 
S.  W.  595. 

[3]  The  court  in  the  nftOn  charge  having 
told  the  Jury  that  the  appellant  was  In  no 
event  botmd  to  retreat  in  order  to  avoid  the 
necessity  of  klUlng  the  deceased.  It  was  not 
Incumbent  upon  him  to  repeat  it  In  a  spe- 
cial charge. 

[4,  E]  The  deceased.  In  his  conference  with 
his  attorney  preparing  to  bring  suit  for  di- 
vorce against  the  appellant,  made  certain 
declarations  which  the  appellant  Bought  to 
reproduce  on  the  trial  through  the  attorney, 
and  their  exclusion  as  privileged  matter  la 
made  the  basis  of  complaint  Part  of  these 
declarations  were  explanatory  of  the  de- 
tails under  which  appellant  had  received  a 
pistol  shot  wound  while  living  at  San  An- 
tonio some  time  before  the  bomidde.  Aside 
from  the  question  of  privilege,  we  think  the 
effort  to  prove  the  circumstances  of  the 
transaction  mentioned  by  the  declaration  of 
deceased  in  the  presence  of  the  witness  was 
not  admissible,  because  obnoxious  to  the  rule 
against  hearsay  testimony.  The  other  dec- 
laration offered  was  to  the  effect  tbat  de- 
ceased sought  to  obtain  the  legal  advice  of 
the  witness  as  to  what  punishment  would 
likely  be  meted  out  to  him  In  the  event  he 
killed  his  wife,  and  that  in  this  connection 
deceased  had  expressed  his  belief  to  the  wit- 
ness that  in  the  event  he  should  elect  to  kill 
his  wife,  a  Jury  would  not  affix  his  punish- 
ment any  greater  than  .confinement  for  five 
years;  that  the  witness  advised  against  such 
a  coarse.  We  think  this  statenient  was  not 
protected  by  the  rule  which  excludes  priv- 
ileged communications  between  attorney  and 
client.  Ormon  v.  State,  22  Tex.  App.  604,  3 
S.  W.  46S,  58  Am.  Rep.  6^;  Id.,  24  Tex.  App. 
495,  6  &  W.  544;  Everett  v.  State,  30  Tex. 
App.  682,  18  S.  W.  674;  Underbill  on  Crlm. 
Evidence.  {  175. 

In  the  case  of  Ormon  ▼.  State,  the  accused 
complained  to  the  attorney  that  one  had 
been  guilty  of  Insulting  language  toward  a 
female  relative,  and  made  Inquiry  as  to  the 
extent  of  the  calpabUlty  In  the  event  he  slew 
the  Qtterer  of  the  language.  The  attorney 
r^ad  to  him  the  statute  on  the  subject.  Sub- 
sequently, upon  his  trial  for  murder,  the 
state  was  permitted  to  prove  this  transac- 
tion, the  court  in  substance  recognizing  aa 
the  rule  »Ti«ring  in  criminal  cases  that  the 
(.vmmuuioations  must  be  in  the  course  of 
losritimate  professional  employment,  and  not 
cvMmnunications  made  for  the  purpose  of  be- 
ing guided  in  the  commission  of  an  offense, 
and  that  these  rules  obtain  notwithstanding 
tho  innocent  purpose  of  flie  attorney  giving 
the  advitv;  in  other  words,  declaring  that 
I  ho  public  policy  which  prevented  the  dis- 
oK«ut\>  of  cou;ideatial  communlcatloDS  be- 
twtvu  attorney  and  client  wotild  not  seal 
the  U|«s  of  the  attorney  who  waa  consulted 
by  or.c  who,  contemfiiatlng  the  oommlssioo 
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at  a  crime,  sought  the  advice  of  the  attorney 
as  a  means  of  evading  or  modifying  punish- 
ment 

In  E>rerett'8  Case,  the  deceased  went  to 
flie  offices  of  his  attorneys,  threatened  the 
Vt6  of  the  accused,  and  asked  the  advice  of 
his  attorneys  as  to  how  to  avoid  the  legal 
consequences  of  the  killing  of  accused.  This 
testimony  was  excluded  upon  the  grounds 
that  it  embraced  a  confidential  communica- 
tion between  attorney  and  client  The  court 
on  appeal  overturned  this  ruling,  and  made 
it  one  of  the  grounds  for  reversal. 

In  the  Instant  case  there  was  evidence  of 
previous  attempts  on  the  part  of  deceased  to 
take  the  life  of  the  apjwllant,  and  on  nu- 
merous occasions,  according  to  the  evidence,' 
he  had,  with  her  knowledge,  threatened  to 
do  so.  She  claimed  that  it  was  Ms  practice 
to  carry  a  pistol,  and  to  leave  It  in  his  auto- 
nroblle  when  he  was  walking  on  the  streets. 
The  evidence  that  immediately  before  he  was 
killed  he  declared  that  he  would  get  his  pis- 
tol and  kill  the  appellant  depended  upon  her 
evidence  alone.  From  his  acts,  as  described 
by  her,  in  endeavoring  to  reach  the  automo- 
bile, and  from  the  other  facts  In  the  case, 
the  Jury  were  to  determine  whether  from 
her  standpoint  at  the  time  there  was  rea- 
sonable apprehension  of  danger.  To  solve 
the  doubt  as  to  whether  the  actions  of  the 
deceased  amounted  to  an  attack,  or  a  threat- 
ened attack,  his  declaration  made  to  his  ate 
tomey,  expressing  an  intention,  desire,  or 
motive  to  kill  the  appellant  and  seeking  an 
expression  of  opinion  as  to  the  probable 
consequences,  might  have  been  of  value  to 
the  jury.  Uiwn  this  subject  Mr.  Wharton  in 
his  work  on  Bvidence  says: 

"For  the  purpose,  therefore,  in  cases  of 
doubt  in  showing  that  the  deceased  made  the 
attack,  and,  if  so,  what  motive,  his  prior  dec- 
larations, uncommonicated  to  .the  defendant 
that  he  intended  to  attack  the  defendant,  are 
proper  evidence."  Wharton's  Crim.  Bvidence, 
vol.  2,  f  757,  p.  1607. 

[I]  Tbe  case  of  Wallace  v.  State,  4A  Tex. 
Cr.  K.  801,  70  8.  W.  766,  100  Am.  St  Rep. 
856,  was  one  In  which  the  accused  killed  her 
husband.  There  was  no  proof  of  an  actual 
demon8tratl<m  on  his  part  at  the  time,  yet  U 
was  beld  that  tlie  exclusion  of  bla  uncom- 
munlcated  threats  was  not  warranted;  and, 
generally  speaking,  we  understand  tbe  rale 
to  be  that  in  cases  of  self-de^'ense  upon  ap^ 
parent  danger,  the  prior  hostile  declara- 
tions of  tbe  deceased  are  to  be  received.  The 
conrt  properly  allowed  to  come  before  tbe 
jury  In  the  instant  case  the  various  difficul- 
ties, quarrels,  threats,  and  encounters;  in 
other  words,  allowed  to  be  detailed  the 
course  of  conduct  between  the  hnslmnd  and 
wife  who  were  the  parties  to  this  tragedy. 
It  was  in  the  light  of  this  evidence  that  the 
Jury  was  called  upon  to  solve  the  contro- 


verted questions  (Hall  v.  State,  31  Tex.  Or.  R. 
565,  21  S.  W.  368;  Medina  v.  State,  49  S.  W. 
380;  Wallace  v.  State,  44  Tex.  Cr.  R,  804, 
70  S.  W.  756,  100  Am.  St  Rep.  855),  and  the 
evidence  excluded  Bright  have  been  of  ma- 
terial "aid.  At  all  events.  It  was  relevant, 
tending  to  show  the  state  of  mind  of  deceas- 
ed toward  appelant  and,  as  we  understand 
the  record,  vrae  excluded  upon  what  we  re- 
gard as  a  mistaken  theory  that  the  witness 
in  whose  knowledge  It  existed  was  not  priv- 
ileged to  disclose  It  because  he  had  received 
It  in  conference  between  attorney  and  client 
We  are  constrained  to  the  opinion  that  In 
rejecting  the  evidence  an  error  was  cpnnnit- 
ted  requiring  reversal  of  the  judgment 


MASTER80N  V.   GINNERS'   MUT.   UNDER- 
WRITERS' ASS'N   OF  TEXAS. 
(NO.  2215.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

May  14,  1920.    Rehearing  Denied 

May  20.  1020.) 

1.  Mortgages  <s=»497(2)— Foreolesure  of  senior 
mortgage  with  no  notice  of  Junior  mortgage 
bar*  rights  of  Junior  mortgage. 

The  foreclosure  of  a  lien  on  land  at  tbe 
suit  of  the  senior  mortgagee  who  did  not  have 
notice  of  tbe  right  in  the  owner  of  the  junior 
mortgage  la  the  prop.erty  bars  such  right,  not- 
withstanding the  junior  mortgagee  was  not  a 
party  to  tbe  foredosure  suit 

2.  Bills  and  notes  «s»350— Transferee  after 
maturity  held  to  have  no  greater  rights  than 
transferror. 

If  pledgee  of  pledgor's  notes  payable  to 
bearer,  and  deed  of  trust  to  secure  notes,  was 
bound  by  foredtosure  of  a  senior  mortgage, 
subsequent  bolder  who  took  notes  after  matur- 
ity with  notice  of  nature  of  transaction  between 
pledgor  .and  pledgee  and  of  senior  mortgagee's 
claim  to  land  as  foreclosnre  sale  purchaser 
was  also  bound  thereby,  since  such  holder  could 
not  assert  a  right  which  pledgee  could  not  as- 
sert 

3.  Mortgages  €=>427 (2)— Mortgagee  held  not 
chargeable  with  facts  not  shown  by  record 
of  Junior  deed  of  trust  and  holder  thereof  not 
necessary  party  to  foreclosnre  proceedings. 

Where  notes  payable  to  bearer  secured  by 
deed  of  trust  were  deposited  with  maker's  cred- 
itor as  security  for  debt,  senior  mortgagee  with 
no  actual  notice  thereof  was  sot  chargeable 
with  constructive  notice  requiring  it  to  make 
such  creditor  a  party  to  foreclosure  proceed- 
ings, though  deed  of  trust  was  of  record,  and 
though  by  inquiry  it  could  have  ascertained 
such  facts. 

4.  Mortgages  «=»i— Existence  ef  debt  neces- 
sary. 

'  Tbe  existence  of  a  debt  is  indispensable  to 
existence  of  a  mortgage. 
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5.  Mortgage;  $=9224— Pirchasar  of  mortgage 
apart  from  debt  takes  nothing. 
Where  debtor  deposited  his  notes  payable 
to  bearer  and  secured  by  deed  of  trust  vith 
creditor  as  collateral  for  payment  of  his  debt, 
purchaser  of  the  notes  and  trust  deed,  after 
maturity  with  knowledge  of  such  facts  took 
nothing  by  his  purchase,  since  an  assignment  of 
the  mortgage  alone  without  th*  debt  is  nugatory 
and  confers  no  right  whatever  upon  assignee. 

Appeal  from  District  Court,  Smith  County; 
J.  R.  Warren,  Judge. 

Suit  by  the  Ginners'  Mutual  Underwriters' 
Association  of  Texas  against  N.  T.  Masterson 
and  others.  From  judgment  rendered,  the 
named  defendant  appeals.  Affirmed  as  re- 
formed. 

This  was  a  suit  by  appellee  against  T.  N. 
Jones,  N.  T.  Masterson,  and  J.  B.  Winfrey 
on  facts  substantially  as  follows: 

January  25,  1912,  said  Jones  made  and  de- 
livered to  appellee  11  promissory  notes,  each 
of  them  being  for  $1,000,  interest  and  attor 
ney's  fees,  payable  to  appellee  or  order,  the 
first  of  them  on  or  before  January-  15,  1914, 
and  one  of  the  others  on  or  before  January 
15  of  each  of  the  ten  years  next  fol- 
lowing said  year  1914.  Each  of  the  notes 
contained  a  stipulation  that  a  failure  to  pay 
it  when  it  matured  should,  at  the  option  of 
the  holder,  operate  to  matnre  the  other  not 
then  due.  At  the  time  Jones  made  the  notes 
he  executed  and  delivered  a  deed  whereby  he 
conveyed  certain  land  to  Dabney  White  as 
trustee  to  secure  the  payment  of  the  notes. 

February  10,  1913,  Jones  executed  10  notes, 
bearing  that  date,  each  for  $1,000,  interest 
and  attorney's  fees,  payable  to  "bearer"  on 
or  before  February  10,  1918,  and  to  secure 
the  payment  of  the  notes  (it  was  recit^  in 
the  Instrument)  executed  a  deed,  also  dated 
said  February  10, 1913,  whei^y  he  conveyed 
to  W.  H.  Marsh,  as  trustee,  the  land  he  had 
before  conveyed  to  White  as  trustee.  The 
deed  to  Marsh  was  duly  recorded  March  4, 
1913.  The  10  notes  Just  mentioned  did  not  at 
the  time  they  were  made,  or  ever  afterward, 
represent  an  indebtedness  of  Jones  to  any  one, 

February  27,  1913,  Jones  made  and  deliv- 
ered to  the  Harris  Lumber  Company  a  prom- 
issory note,  bearing  that  date,  for  $1,000,  in- 
terust  and  attorney's  fees,  payable  to  the  or- 
der of  said  lumber  company  October  1,  1913. 
Attached  to  this  note  was  an  instrument  exe- 
cuted by  Jones,  referred  to  in  the  record  as 
a  "collateral  agreement,"  In  which  it  was  re- 
cited that  the  10  notes  to  "bearer,"  secured 
by  the  trust  deed  to  Marsh,  had  been  deposit- 
ed with  the  lumber  company  as  collateral  se- 
curity for  said  $1,000  note  made  to  it  by 
Jones.  By  said  instrument  Jones  authorized 
the  lumber  company  "to  collect  said  collat- 
eral when  due,  crediting  the  proceeds  thereof 
(«  the  foregoing  note,"  and  in  case  of  de- 
fault "in  the  payment  of  the  foregoing  note 


at  maturity"  "to  sell  said  security  with  or 
without  notice,  at  public  or  private  sale." 

Jones  having  defaulted  In  the  payment  of 
the  2  notes  which  first  matured  of  the  11  he 
made  to  appellee,  the  latter  declared  all  of 
them  due,  and  on  October  15,  1915,  In  a  suit 
against  Jones  alone,  recovered  Judgment  for 
the  amount  of  the  notes,  to  wit,  $12^8.40, 
and  foreclosing  the  lien  of  the  deed  to  White 
on  the  land  conveyed  to  him  as  trustee.  Jan- 
uary 4,  1916,  the  land  was  sold  by  virtue  of 
process  issued  on  the  judgment  Appellee 
was  the  purchaser  at  the  sale,  and  the  sheriff 
by  deed  dated  said  January  4,  1916,  conveyed 
the  land  to  him.  At  the  time  it  commenced 
said  suit  and  at  the  time  It  purchased  the 
land  at  Its  foreclosure  sale  appellee  had  no 
actual  notice  or  knowledge  of  the  existence 
of  the  10  notes  made  by  Jones  to  bearer  or 
of  the  trust  deed  made  by  Jones  to  Marsh  to 
secure  same. 

The  note  for  $1,000  dated  February  27, 
1913,  to  the  Harris  Lumber  Company,  was 
renewed  by  Jones  September  21,  1917.  Ko 
part  of  it  had  been  paid  December  31,  1918. 
when  the  lumber  company  at  Dallas  agreed 
with  H.  Masterson  at  Houston  to  sell  the  note 
to  him  and  to  deliver  to  him  with  It  the  10 
notes  made  by  Jones  to  bearer,  together 
with  the  collateral  agreement,  deposited  with 
it  (the  lumber  company)  as  collateral  security. 
The  papers  were  accordingly  sent  through 
a  Dallas  bank  to  a  Houston  bank,  where  they 
were  delivered  to  said  H.  Masterson  Janu- 
ary 2,  1919,  he  then  paying  to  the  Houston 
bank  for  Uie  lumber  company  the  sum  he 
bad  agi-eed  to  pay  therefor.  On  the  next 
day  thereafter,  to  wit,  January  3,  1919,  H. 
Masterson,  by  authority  of  the  collateral 
agreement  before  referred  to,  sold  the  collat- 
eral notes  (that  Is,  the  10  notes  made  by  Jonea 
to  "bearer")  to  appellant  for  $1,000,  and  In- 
dorsed the  amount  as  a  credit  on  the  prin- 
cipal note  (tliat  Is,  the  note  for  $1,000  made 
by  Jones  to  the  lumber  company).  At  the 
time  H.  Masterson  paid  for  the  principal 
note  and  received  It  and  the  collateral  notes 
he  knew  that  appellee  had  foreclosed  its  lien 
on  and  was  in  possession  of  the  land,  claim- 
ing to  own  It,  and  also  knew  that  Jones  was 
never  Indebted  to  the  lumber  company  ex- 
cept for  the  amount  of  the  principal  note,  to 
wit,  $1,000,  and  10  per  cent  Interest  thereon 
from  February  27, 1913. 

W.  H.  Marsh,  the  trustee  named  in  the 
deed  of  trust  made  by  Jones  February  10. 
1913,  died  September  29,  1916.  January  4, 
1919,  appellant,  as  the  owner  and  holder  ot 
the  10  notes  made  by  Jones  to  bearer,  Ln 
writing  appointed  J.  E.  Winfrey  to  act  as 
trustee  under  the  deed,  and  thereupon  Win* 
frey,  as  such  trustee,  at  appellant's  request 
advertised  the  land  for  sale  on  the  first  Tues- 
day In  February,  1919.  This  suit  was  com- 
menced January  30,  1919.  By  it  appellee 
sought:  (1)  To  enjoin  a  sale  of  the  land  by 
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Tirtne  of  the  trust  deed  to  Marsh;  (2)  to  can- 
cel said  trnst  deed  and  the  notes  it  was  made 
to  secure,  on  the  ground  that  same  were  a 
cloud  on  its  title  to  the  land;  (3)  if  the  court 
thought  that  should  not  be  done,  and  that  ap- 
pellant had  a  lien  on  the  land  to  secure  the 
paymmt  of  the  principal  note  made  by  Jones 
to  the  lumber  company,  to  be  permitted  to 
pay  the  amoont  thereof  to  appellant,  and 
Bo  bar  the  lieu;  (4)  or.  If  the  court  thought 
that  appellant  had  a  Hen  on  the  land  to  se- 
cure the  payment  of  the  10  notes  made  by 
Jones  to  bearer,  to  have  Its  (appellee's)  lien 
thereon  to  secure  the  payment  of  Jones'  notes 
to  it  foreclosed  and  declared  to  be  a  prior 
lien  on  the  land ;  that  the  land  be  sold,  and 
that  the  proceeds  be  applied  to  the  payment 
of  Jones'  indebtedness  to  it  and  the  amount 
It  had  expended  for  taxes  and  improrements 
on  the  land,  before  any  part  of  same  was 
paid  to  appellant.  Appellant  in  bis  plead- 
ings tendered  to  appellee  the  amount  of  the 
11  notes  Jones  made  to  it,  and  sought,  if 
the  tender  was  declined,  a  recovery  against 
Jones  of  the  amount  of  the  10  $1,000  notes 
he  made  to  "bearer"  and  a  foreclosure  of  the 
trust  deed  to  Marsh  made  to  secure  them. 
The  appeal  is  by  appellant,  N.  T.  Masterson, 
alone  from  a  judgment  in  hla  favor  against 
Jones  for  $1,792.84,  the  amount  of  the  note 
for  $1,000  made  by  Jones  to  the  lumber  com- 
pany E^bruary  27,  1913,  and  foreclosing  the 
lien  of  the  trust  deed  to  Marsb  on  the  land 
in  question,  directing  a  sale  thereof  by  the 
sheriff,  and  directing  that  the  proceeds  of 
such  sale  be  applied:  First,  to  the  payment 
of  the  Judgment  recovered  by  appellee  against 
Jones  October  15,  1815;  second,  to  the  pay- 
ment of  said  $1,792.84  adjudged  in  favor  of 
appellant  against  Jones;  third,  to  the  pay- 
ment of  the  costs  of  this  suit;  and,  fourth, 
the  balance  remaining,  if  any,  to  be  I>ald  to 
appellee.  But  it  was  provided  in  the  Judg- 
ment that  the  sale  of  the  land  ordered  should 
not  be  made  if  appellee  should  pay  to  ap- 
pellant the  $1,792.84  and  interest  adjudged 
in  his  favor.  The  Judgment  canceled  the  lu 
notes  made  by  Jones  to  bearer  and  the  trust 
deed  he  made  to  Marsh,  "except,"  it  was  re- 
cited, "as  herein  provided,"  and  perpetuated 
a  temporary  injunction  granted  to  restrain 
the  sale  of  the  land  by  virtue  of  said  trust 
deed  to  Biarsb.  , 

Simpson,  Lasseter  &  Gentry,  of  Tyler,  for 
appellant. 
Marsh  &  Mcllwane,  of  Tyler,  for  appellee. 

WIIXSON,  O.  J.  (after  stating  the  facts  as 
above).  Appellant  attacks  the  Judgment  as 
erroneous  because  it  is  not  in  his  favor  for 
the  amount  of  the  10  notes  for  $1,000  each  de- 
posited with  the  Harris  Lumber  (yompany  as 
collateral  security,  and  for  a  foreclosure  of 
the  trust  deed  to  Marsh,  instead  of  for  the 
amount  of  the  principal  note  for  $1,000  made 
oy  Jones  to  said  lumber  comi>any.    Appellee, 


In  cross-assignments,  attacks  as  erroneons, 
because  without  the  support  of  testimony,  it 
says,  the  finding  tliat  it  was  chargeable  with 
notice  of  the  rights  of  the  owner  of  indebted- 
ness secured  by  the  trust  deed  to  Marsh  at 
the  time  it  commenced  its  foreclosure  suit 
against  Jones  and  at  the  time  it  purchased 
the  land  under  the  Judgment  in  its  favor  in 
said  suit,  and  on  the  ground  that  it  did  not 
have  and  was  not  chargeable  with  such  no- 
tice, and  on  the  ground  that  "there  were  no 
pleadings  nor  facts"  authorizing  it,  attacks 
the  Judgment  as  erroneous  In  so  far  as  it 
awarded  appellant  a  foreclosure  of  the  trust 
deed  ob  said  land  for  any  amount. 

In  the  view  we  take  of  the  case,  a  de- 
termination of  the  contentions  presented  by 
the  cross-assignments  referred  to  will  dis- 
pose of  the  appeal. 

[1]  It  seems  to  be  the  law  that  the  fore- 
closure of  a  lien  on  land  at  the  suit  of  the 
senior  mortgagee  who  did  not  have  notice 
of  the  right  In  the  owner  of  the  Junior  mort- 
gage in  the  property  bars  such  right,  not- 
withstanding the  Junior  mortgagee  was  not  a 
party  to  the  foreclosure  suit.  2  Jones  on 
Mortgages,  {  1425 ;  Rogers  v.  Houston,  94  Tex. 
403,  60  S.  W.  869;  Reel  v.  Wilson,  64  Iowa, 
13,  19  N.  W.  814;  Henderson  v.  Grammar,  66 
Oal.  832,  6  Pac.  488. 

[2]  It  appears  from  the  record  that  appel- 
lee, as  a  matter  of  fact,  did  not  know  of  the 
existence  of  the  deed  of  trust  to  Marsh  at 
the  time  it  commenced  its  foreclosure  suit 
against  Jones,  not,  indeed,  until  June  7, 1917, 
which  was  long  after  the  time  when  the 
land  was  conveyed  to  it  as  the  purdiaser  at 
the  sale  thereof  made  by  the  sheriff  as  di- 
rected by  the  Judgment  in  said  foreclosure 
suit  Therefore,  unless  the  record  of  said 
trust  deed  of  March  3,  1913,  operated  to 
charge  appellee  with  notice  that  the  lumber 
company  had  acquired  a  right  In  the  land, 
appellee  was  not  bound  to  make  that  com- 
pany a  party  to  its  foreclosure  suit  in  or- 
der to  bar  such  right  If  the  lumber  com- 
pany was  bound  by  that  Judgment,  of  course 
appellant  was;  for  be,  as  well  as  his  assign- 
or, H.  Masterson,  acquired  the  collateral  notes 
and  trust  deed  long  after  said  notes  matured 
and  with  full  notice  of  the  nature  of  the 
transaction  between  Jones  and  the  lumber 
company  and  of  appellee's  claim  to  the  land 
as  the  purchaser  thereof  at  the  sale  under 
the  Judgment  in  its  foreclosure  suit.  There- 
fore appellant  was  not  in  a  more  favorable 
position  than  the  lumber  company  was  in, 
and  as  the  holder  of  the  collateral  notes 
could  not  assert  a  right  it  could  not  have 
asserted. 

Finding,  in  accordance  with  the  statement 
hereinbefore  made,  that  appellee  had  no  ac- 
tual notice  of  the  existence  of  the  collateral 
notes  and  tnist  deed  to  Marsh  until  June  7, 
1917,  the  trial  court  further  found  that  the 
record  of  the  deed  <^>erated  to  charge  ai^el- 
lee  with  constructive  notice— 
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"that  Joo«s  bad  ezecDt«d  kis  10  promiaBory 
DOtea  vt  $1,000  each  payable  to  bearer,  and 
to  aecQre  aaid  notea  he  had  executed  a  deed  ot 
tmat  npon  the  land,  naminK  W.  B.  Marsh,  of 
Tyler,  Tex.,  trustee  in  the  mortcage." 

Unqneationably,  we  think,  tbe  record  was 
notice  of  that  mncb,  and  we  do  not  nnder- 
stand  appellee  to  be  in  the  attitude  ot  con- 
tending to  tbe  contrary;  but  the  court  fur- 
ther foand,  and  uppeUee  atta(b  the  finding 
aa  without  support  in  law,  that  tbe  effect  of 
the  record  and  recitals  referred  to  was  toi 
put  appellee  on  inquiry  and  to  charge  It  with 
notice  of  the  existence  of  such  other  rderant .' 
facts  as  Inquiry  pursued  with  i>roper  dili- 
gence would  bare  disdoeed. 

"From  these  facta,"  said  the  court,  "that  ia, 
the  execution  of  tbe  notes  and  deed  of  trust, 
and  caoaing  same  to  be  recorded  in  the  rec- 
ord provided  by  law  for   record  of  such  in- 
struments,   it   would    be    presumed    that    the 
notes  had  in  some  way  gone  into  the  chan- 
nels of  trade,  and  a  Ken  had  become  fixed.    Ta 
hold  otherwiae  wonld  be  to  assume  that  the  i 
entire  proceedings  were  for  no  purpose  and  not  I 
intended  for  what  they  speak.     With  this  in- ! 
formation  given  by  the   record,  a  reasonable 
inquiry  of  either  Jones,  the  maker  of  the  notes,  '■ 
or  of  Marsh,  the  trustee,  would  bare  disclosed  . 
the  fact  that  thi>  notes  were  held  by  tbe  Harria  ■ 
Lumber  Company.*  ! 

[3]  As  suMwrtbig  his  view  ot  tbe  law,  tbe ' 
court  <»lted  WUkerson  v.  Ward,  137  S.  W.  159. 
In  that  case  Ward  claimed  under  a  deed 
from  Miles  made  in  1888,  and  duly  recorded, '. 
In     wbldi     the     land     was     described     as| 
blodc  40,  containing  lots  numbered  1  to  20,  j 
inclusive,  in  the  Jonathan  Miles  First  addition' 
to  San  Angelo,  and  Wilkerson  claimed  under  j 
a  deed  from  Miles  made  in  190S,  in  which  i 
the  land   was  described   with   reference   to 
streets  in  said  addition.    The  court  of  dvU . 
anteals  held  Wilkerson  to  be  chargeable  with 
notice  that  Oie  land  Miles  sold  him  was  the 
same  land  he  had  conveyed  to  Ward.    If  the 
case  Is  not  within  a  qualification  of  the  gener- 
al rule  announced  in  Carter  v.  Hawkins,  62 
Tex.  393,  It  is  opposed  to  tbe  doctrine  recog- 
nized in  this  sute  by  the  Supreme  Court. 
The  general  rule  and  ttie  quaiTication  was 
stated  by  Cbl'-f  Jn«»l«;  l'hii;ii,s  in  WIf-<.'man 
T.  Water:*  r.s'-if.j  174  8.  W.  W6,  as  follows: 

"Tli<f  Ki-wrai  r  i>  that  ir.-i'-r  the  doctrite  of 
constnj'tire  r,'>»!':e  th<-re  is  ir.i;,''ite4  to  the 
subsfqiient  pnrrhaJier  or  jnf-Ki.-.raD'rer  n'jtice 
only  of  that  which  app<itrs  on  tn<»  face  of  the 
recorded  Instrument,  and  that  where  th<-re  is 
substsDtial  discrepant?  between  the  property 
intended  to  be  conveyed  or  mortgagrd  and  that 
described  in  the  instrument,  the  record  will 
not  operate  as  noticr.  is  subject  to  the  qual- 
ification that  whprc  the  description  in  the  in- 
strument ia  ambiguous,  inconsistent  in  its  parts, 
or  correct  in  one  particular  and  false  in  an- 
other, the  record  la  snch  ns  to  naturally  excite 
inquiry,  and  under  aiu-li  cirrumstRnres  it  there- 
fore becomes  tho  duty  of  the  subaeiiuent  pur- 
chaser  or  iucuiiibrnnror   to   make  inquiry   for 


tbe  purpose  of  ascertaining  what  p«i|iei>j  ' 

actually  the  subject  of  the  i 


And  in  discussing  the  qnestlao  fnnber  tte 
Chief  Justice  added: 

"With  the  qualification  aaBooaeed  k  Garter 
V.  Hawkins,  the  rale  is  ealaMiahed,  at  least 
in  this  state  and  in  others,  tiiat  tbe  reescd  «( 
instruments  provided  or  peraottcd  by  law  to 
be  recorded  operates  as  notice  only  of  tW 
facts  actually  exhibited  by  the  record,  and  nsc 
those  which  might  have  been  ascertjuned  iy 
such  inqoiriea  as  an  examination  of  tlie  record 
might  have  induced  a  prudent  man  to  make' 
citing  numerous  authorities,  to  whidi  may  be 
added  Adams  v.  Dumber  Co.,  Ifi2  S.  W.  974. 

The  reaaon  for  the  distinction  iMAwem  tbe 
effect  of  constructive  and  actnal  notice  ap- 
pears in  the  statement  of  tbe  Supreme  Court 
of  Minnesoa  in  Bailey  t.  Galpin,  40  Minn. 
310,  41  N.  W.  1064,  aa  follows: 

"Constructive  notice  of  the  contents  of  a 
deed  arises  aa  an  inference  or  presumption  of 
law  from  the  mere  fact  of  record,  and  is  ia 
law  equivalent  to  actual  notice  of  what  ap- 
peara  upon  the  face  of  the  record  to  tbe  party 
tiound  to  search  for  it,  whether  he  has  seen 
or  known  of  it  or  not;  that  is^  constructive 
Eotice  under  the  recording  acts  may  bind  the 
title,  but  does  not  bind  the  conscience;  whQe 
actual  notice  binds  the  conscience  of  the  party." 

If,  as  seems  to  be  tine  by  force  of  tbe  rule 
in  question,  app^ee  was  chargeable  with  no- 
tice only  of  facts  recited  in  tbe  trust  deed  to 
Marsh,  and  not  with  notice  of  tbe  existenoe 
of  facts  which  inquiry  suggested  by  recitals 
in  tbe  deed  if  diligently  pursued  would  have 
di9Close<l,  we  see  no  way  of  escape  from 
tbe  conclusion  that  it  was  not  boond  to  make 
the  Harris  Lumber  Company  a  party  to  its 
foreclosure  suit  in  order  to  bar  its  right  to 
enforce  tbe  lien  it  daimed  on  the  land ;  for 
appellee  did  not  otherwise  know  and  It  vras 
not  Informed  by  anything  in  tlie  trust  deed 
who  was  the  owner  of  tbe  debt  it  was  made 
to  secure.  Appellee  conld  not  have  made 
tbe  owner  of  the  debt  a  party  to  its  suit  with- 
out first  Identifying  him,  and  he  could  have 
done  that  only  by  making  ftaqniry  be  was 
not  bound  to  make; 

Tbe  operation  of  tbe  rale  cannot  be  regard- 
ed as  imfair  or  inequitable  in  this  case. 
In  view  of  tbe  fact  that  the  notice  appellee 
had  of  the  lumber  company's  claim  on  the 
land  was  presumptive  only,  and  not  actnal 
so  as  to  be  "binding  on  Its  oonsdence,"  and 
In  view  of  the  fact  that  tbe  lumber  company, 
1^  taking  from  Jones  and  idadng  of  record 
|V(q)er  evidence  of  its  claim,  conld  have  charg- 
ed appellee  with  notice  thereof  and  com- 
pelled it,  in  order  to  bar  its  rights,  to  make  it 
a  party  to  any  foredosure  suit  it  brought. 
Rogers  v.  Houston,  94  Tex.  408,  00  S.  W.  808; 
Gamble  v.  Martin,  151  S.  W.  327. 

[4]  If,  however,  tbe  oondusion  reached  by 
us  that  the  right  of  the  holder  of  the  note  for 
$1,000  made  by  Jones  to  ttie  lomber  cunpany 
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to  look  to  the  land  as  security  for  the  pay- 
ment ttiereof  was  cut  off  by  the  Judgment  in 
app^lee's  foreclosure  suit  was  shown  to  be 
erroneous,  the  conviction  we  have  as  to  the 
disposition  whlc}i  should  be  made  of  the  ap- 
peal wonld  remain  unchanged;  for  we  think 
the  contention  of  appellee  that  the  judgment 
was  not  warranted  by  the  pleadings  and  the 
evidence  In  other  particulars  bo  far  as  It  was 
In  appellant's  favor  for  a  foreclosure  of  the 
lien  be  claimed  on  the  land  also  should  be 
sustained.  It  is  clear  that  the  only  effect 
as  between  Jones  and  the  lumber  company 
of  flie  ddivery  by  the  former  to  the  latter 
of  the  10  $1,000  notes  and  the  deed  of  trust 
to  Marsh  was  to  create  a  Uen  on  the  land  to 
secure  the  note  for  $1,000  made  by  JoneB  to 
the  lumber  company.  As  between  those  par- 
ties the  transactlmi  could  not  have  had  any 
other  effect;  for  the  10  notes  did  not  repre- 
sent Indebtedness  <rf  Jones  to  the  lumber  com- 
pany or  to  any  one  else.  Jones  owed  the  lum- 
ber company  only  the  amount  of  the  note  for 
$1,000  he  made  to  it  F^ruary  27,  1013,  and, 
ao  far  as  Ota  record  shows  to  the  contrary, 
owed  no  other  debts  except  the  one  to  appel- 
lee. Therefore^  unless  the  transactlcm  by 
which  Jones  passed  the  10  notes  and  the  trust 
deed  to  Marsh  to  the  lumber  company  oper- 
ated aa  stated,  it  did  not  operate  at  all  as 
between  said  parties,  but  was  a  nullity;  for 
there  was  no  other  debt  to  be  secured  by  it, 
and  the  existence  of  a  debt  (or  other  obliga- 
tion, and  there  was  nq  pretense  tu  this  case 
that  there  was  any  other  obligation)  is  indis- 
pensable to  the  existence  of  a  mortgage.  Oar- 
roU  V.  Tomlinson,  192  lU.  398,  61  N.  £2.  484, 
85  Am.  SL  Rep.  344;  Richards  Trust  Oo.  v. 
Rhomberg,  19  S.  D.  695,  104  N.  W.  268;  19 
R.  C.  L.  294,  and  authorities  there  dted.  In 
the  work  last  referred  to  it  la  said: 

"Since  a  conveyance  cannot  be  a  mortgage 
nnless  given  to  secnre  the  performance  of  an 
obligation,  the  existence  of  an  obligation  to  be 
secured,  is  an  essential  element  without  which 
the  mortgage  instrument  is  but  a  shadow  with- 
out substance." 

[6]  If  sudi  was  the  ^ect  of  the  notes  and 
trust  deed  as  between  Jones  and  the  lumber 
company,  such  was  the  effect  thereof  as  be- 
tween Jones  and  H.  Biasterson;  for,  taking 
the  papers  as  he  did  after  the  maturity  there- 
of with  full  knowledge  of  all  the  facts  re- 
lating thereto,  said  H.  Masterson,  as  the  bold- 
er thereof,  had  the  rights,  and  only  the 
rights,  the  lumber  company  had  while  it  held 
same;  in  other  words,  H.  Masterson  could 
look  to  the  land  described  in  the  trust  deed 
as  security  (not  for  the  amount  of  the  10 
$1,000  notes  to  bearer,  but)  only  for  the 
amount  of  the  $1,000  note  to  the  lumber  com- 
pany. It  was  on  that  theory,  it  'seems,  and 
the  theory  that  N.  T.  Masterson  by  his  pur- 
chase of  the  10  $1,000  notes  made  by  Jones 
to  bearer  became  the  owner  of  Jones'  debt 


to  the  lumber  company,  that  the  court  below 
rendered  the  Judgment  he  did  In  appellant's 
favor.  But  appellant  In  his  pleadings  did  not 
seek  a  recovery  as  the  owner  of  the  note, 
or  of  an  interest  therein,  made  by  Jones  to 
the  lumber  company. .  The  recovery  he  sought 
was  on  account  of  and  as  the  owner  of  the 
10  $1,000  notes  made  by  Jones  to"  bearer. 
And  the  testimony  was  that  H.  Kasterson 
intended  to  sell  and  appellant  inteuded  to 
buy  those  notes,  and  not  the  note  nor  an  in- 
terest in  it  made  to  the  lumber  company ;  in 
other  words,  it  appeared  from  both  the  plead- 
ings and  the  testimony  that  the  thing  H.  Mas- 
terson Intended  to  sell  and  appellant  intended* 
to  buy  was  what  we  have  held  operated  as 
between  Jones  and  the  lumber  company  and 
Jones  and  H.  Masterson  as  a  mortgage  only. 
And  we  do  not  think  the  10  notes  to  bearer 
and  the  trust  deed  to  Marsh  operated  dif- 
ferently In  favor  of  appellant,  for  he  pur- 
chased same  after  the  notes  matured  and 
with  knowledge  of  the  facts  shown  by  the 
collateral  agreement  under  which  the  lumber 
company,  and  after  it  H.  Masterson,  held 
same.  He  purchased  paper  he'  was  bound 
to  know  was  only  a  mortgage,  and,  for  any- 
thing aiH>earing  to  the  contrary  in  the  record 
before  us,  took  nothing  by  his  purdiase;  for 
the  rule  is  that — 

"An  assignment  of  the  mortgage  alone,  with- 
ont  the  debt,  is  nugatory  and  confers  no  right 
whatever  upon  the  asaignee."  27  Cyc.  1286, 
and  authorities  there  cited. 

The  Judgment,  so  far  as  It  awards  api)el- 
lant  a  foreclosure  of  the  trust  deed,  to  Marsh 
and  directs  a  sale  of  the  land  therein  describ- 
ed, will  be  so  reformed  as  to  deny  him  such 
relief,  and,  as  so  reformed,  will  be  afOrmed. 


STRINGER  et  al.  v.  JOHNSON.     (No.  568.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

May  12,  1920.    Rehearing  Denied 

May  19,  1920.) 

1.  Adverse  possession  «=» 1 01— Actual  >OMes- 
slon  Insufflolent  to  give  title  to  eontlguoas 
traot  subsequently  purahased. 

Where  a  person  who  has  acquired  title  by 
adverse  poBsession  to  a  certain  portion  of  a 
league  purchases  a  tract  contiguous  thereto, 
the  continued  actual  possession  ot  the  land  to 
which  he  had  acquired  adverse  posseasion  with- 
out enlargement  or  extension  so  as  to  reach 
the  land  purchased  would  not  give  him  title  by 
adverse  possession  to  land  purchased;  his  pos- 
session of  other  tract  not  being  extended  there- 
to by  construction. 

2.  Adverse  possession  $=»II5(4)  —  Inclosure 
by  fence  and  use  for  |iasture  for  required 
period  held  for  Jury. 

In  trespass  to  try  title,  whether  plaintiff's 
predecessor,  who  plaintiff  daimed  to  have  ac- 


«s»For  otber  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Dtsests  and  Indexes    ' 
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quired  title  by  limitation  nnder  5  and  10  year 
statutes,  had  kept  the  land  continuously  in- 
dosed  by  a  fence  for  any  period  of  5  or  10 
years,  and  during  such  period  continued  its 
use  and  enjoyment  as  a  pasture  for  stock,  held 
for  the  jury. 

3.  Adverse  possession  4=>II2  —  Limitation 
clalmaat  must  prove  every  faot  necessary  to 
give  title. 

One  asserting  title  to  land  by  limitation  has 
the  burden  of  proving  every  fact  necessary  to 
give  such  title;  inferences  never  being  indulged 
in  favor  of  a  limitation  claimant. 

4.  Adverse  possession  €=>I4 — Mere  fencing  of 
•  land  without  actual  occupancy  not  sufficient. 

The  mere  fendng  of  land,  though  land  is 
claimed  under  a  deed  duly  of  record,  and  taxes 
are  duly  paid  thereon,  will  not,  of  itself,  with- 
out the  statutory  contemplated  use,  cultivation, 
or  enjoyment,  give  such  purchaser  title  by  lim- 
itation under  either  the  5  or  10  year  statutes. 

5.  Adverse  possession  ^=>l  15(2) —  Possession 
at  times  by  tenants  for  cutting  timber  held 
not  to  give  landlord  title  by^  adverse  posses- 
sion as  matter  of  law. 

That  a  grantee  had  several  Mexican  tenants 
who  at  tiines  camped  upon  the  30-acre  tract 
in  tents  for  purpose  of  cutting  timber  for 
wood  and  charcoal,  etc.,  and  at  times  culti- 
vated a  small  garden  on  the  land,  held  not  as  a 
matter  of  law  to  give  grantee  title  by  adverse 
possession  as  against  true  owner. 

Error  from  District  Court,  Jelferson  Conn- 
ty ;  E.  A.  McDowell,  Judge. 

Action  by  Mrs.  Annie  H.  Johnson  against 
T.  A.  Stringer  and  another.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded. 

E.  M.  Chester  and  E.  E.  Easterllng.  both  of 
Beaumont,  for  plaintiffs  In  error.     . 

John  Hancock,  of  Tburber,  and  Smith 
ft  Crawford,  of  Beaumont,  for  defendant  in 
error. 

HIGHTOWER,  C.  J.  This  was  an  action 
of  trespass  to  try  title,  brought  by  Mrs. 
Annie  H.  Johnson,  as  plaintiff,  against  T. 
A.  ^trlnger  and  B.  M.  Chester,  as  defendants, 
to  recover  about  60  acres  of  laud,  a  part  of 
the  Absolam  Williams  league  in  Jefferson 
county,  the  land  being  sued  for  as  one  tract, 
and  so  described  in  the  plaintltTs  petition 
by  specific  metes  and  bounds.  Plaintiff  also 
q)ecially  pleaded  title  to  the  land  under  the 
statutes  of  limitation  of  3,  5,  and  10  years. 
Defendants  disclaimed  as  to  all  the  land 
sued  for  by  plaintiff,  save  and  except  a 
tract  consisting  of  about  30  acres,  which 
was  described  by  metes  and  bounds  in  their 
answer,  and  as  to  this  30-acre  tract  they 
pleaded  the  general  denial,  not  guilty,  and 
also  Interposed  the  3,  6,  and  10  year  statutes 
of  limitation. 

The  case  proceeded  to  trial  with  a  Jury, 
but  at  the  conclusion  of  the  evidence  the 


trial  court,  at  plaintifTs  request,  peremptorily 
Instructed  a.  verdict  in  her  favor  for  all 
the  laud  sued  for  by  her,  and  upon  the 
verdict  thus  obtained,  Judgment  in  her  favor 
was  rendered.  Defendants,  at  the  proper 
time,  objected  and  excepted  to  the  trial 
Judge's  action  in  instructing  the  verdict 
against  them  for  so  much  of  the  land  as 
was  described  in  their  answer  and  claimed 
by  them,  and  after  their  motlcm  for  new  trial 
was  overruled  defendants  prosecuted  a  writ 
of  error  to  this  court. 

For  convenience,  plaintiffs  in  error  will  be 
referred  to  as  "appellants,"  and  defendant 
In  error  as  "appellee." 

At  the  trial  below,  appellee  never  attempt- 
ed to  show  title  in  herself  from  the  sover- 
eignty  or  from  any  other  source,  bvt  relied 
soley  upon  her  claim  of  adverse  possession 
as  to  all  the  land  sued  for,  while  appellants 
established  title  in  themselves  from  the  sov- 
ereignty; and,  therefore,  appellee  was  not 
entitled  to  an  instructed  verdict  in  her  favor 
as  to  the  30-acre  tract  described  in  appel- 
lants' answer,  unless  it  can  be  said  that  the 
evidence  as  a  whole  showed,  without  con- 
tradiction or  dispute  and  was  therefore  con- 
clusive, that  appellee  had  acquired  title  there- 
to by  limitation,  as  clalnaed  by  her.  This 
alone  was  the  issue  between  the  parties 
below,  and  we  shall  try  to  state,  as  succinctly 
as  possible,  the  substance  of  the  material 
evidence  relative  to  such  Issue,  as  the  same 
Is  reflected  .by  the  record. 

In  August,  1878,  Joseph  Nassis  and  wife, 
who  were  not  shown  to  have  any  title,  ex- 
ecuted and  delivered  to  one  Ezeklal  Janes 
a  deed  purporting  to  convey  to  Janes  a  tract 
of  approximately  33  acres  of  land,  a  part  of 
the  Absolam  Williams  league.  The  deed 
specifically  described  the  33  acres  by  metes 
and  bounds,  aud  was  duly  recorded  soon 
after  Its  execution.  Janes  at  once  took  ac- 
tual possession  of  this  33-acre  tract,  claim- 
ing it  under  his  deed  duly  of  record,  made 
permanent  and  substantial  improvements 
thereon  and  lived  thereon,  claiming  the  land 
as  his  own,  and  paid  all  taxes  as  they  ac- 
crued, and  continued  in  peaceable  and  ad- 
verse possession  of  this  33-acre  tract  until 
1910.  By  such  continuous  adverse  posses- 
sion, Janes  acquired  title  to  said  33-acre 
tract,  and  this  is  admitted  by  appellants. 
In  1892,  one  C.  U.  Connellee,  who  was  not 
shown  to  have  any  Character  of  title,  but 
who,  it  seems,  was  asserting  some  character 
of  claim  antagonistic  to  Janes,  made  a  deed 
to  Janes,  purporting  to  convey  to  Janes 
said  33-acre  tract,  title  to  which  at  that 
time  Janes  had  already  acquired  by  limita- 
tion under  both  the  5  and  10  year  statutes, 
and  such  deed  also  purported  to  convey  to 
Janes  the  30-acre  tract  which  is  claimed  by 
appellants  in  this  suit,  and  of  which  Oiey 
were  the  true  record  owners,  the  two  tracts. 
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however,  being  conveyed  as  one  described  by 
specific  notes  and  bounds.  This  deed  from 
Connellee  to  Janes  was  duly  recorded  with- 
in a  few  weeks  after  its  execution,  and  the 
proof  showed,  without  dispute,  tliat  Janes 
thereafter  regularly  paid  all  taxes  doe  on 
the  30  acres  In  controversy  until  1910.  The 
undisputed  proof  shows  that  up  to  the  time 
Janes  got  said  deed  from  Connellee,  his  im- 
provements of  every  kind  and  character  bad 
been  confined  to  the  33-ncre  tract,  which 
lies  immediately  south  of  the  30-acre  tract 
In  controversy,  and  Janes,  up  to  that  time, 
never  bad  any  character  of  possession  of 
any  portion  of  the  30-acre  tract  owned  by 
appellants,  or  rather  their  predecessors  in 
title.  As  to  whether  Janes  ever  had  such 
actual  possession  of  the  30-acre  tract  here 
in  controversy,  or  any  portion  thereof,  sub- 
sequent to  the  deed  from  Connellee  and  for 
such  length  of  time  as  would  confer  title 
by  the  5  or  10  year  statute  of  limitation 
(there  could  be  none  under  the  3-year  statute, 
because  there  was  no  connection  witb  the 
sovereignty)  was,  we  think,  an  Issne  of  fact 
tor  the  determination  of  the  Jury. 

Connsel  for  appellee,  in  their  argument 
In  tbls  conrt,  conceded  that  her  right  to  re- 
cover the  30-acre  tract  in  controversy  must 
depend  upon  proof  that  title  to  that  tract 
was  acquired  by  Janes  by  limitation  subse- 
quent to  the  execution  of  the  deed  to  him 
from  Connellee  In  1892.  If  the  evidence 
'  upon  that  point  showed,  conclusively,  that  is 
to  say,  without  dispute  or  contradiction,  that 
Janes  had  so  acquired  title  to  the  30-acre 
tract,  then  the  instructed  verdict  was  prop- 
er; but,  if  not,  the  Issue  should  have  gone 
to  the  Jury. 

Appellants  have  attadced  the  action  of  the 
trial  court,  in  peremptorily  Instructing  the 
verdict  against  them,  by  several  assignments 
of  error,  but  the  gist  of  their  contentions 
may  be  stated  as  follows: 

(1)  That  Janes'  possession  of  the  33-acre 
tract  under  the  deed  from  Nassls  and  wife 
having  continued  for  such  period  of  time 
as  to  give  Wm  perfect  title  by  limitation, 
the  33-acre  tract  was  thereby  effectively 
segregated  from  all  remaining  portions  of 
the  league,  and  Just  as  much  so  as  if  the 
true  owner  had  conveyed  the  33-acre  tract 
to  Janes;  and  that  when  Janes  took  the 
deed  from  Connellee  in  1892,  which,  accord- 
ing to  the  boundaries  specified,  conveyed  both 
the  33-acre  tract  and  the  30-acre  tract  here 
in  controversy,  Janes'  actual  possession  of 
the  33-acre  tract  was  not  thereby  extended 
by  construction  to  the  30-acre  tract,  and 
that  Janes'  actual  possession  of  the  33-acre 
tract  remaining-  the  same  after  the  deed 
from  Connellee  as  before,  and  being  In  no 
manner  enlarged  or  extended  to  the  larger 
tract  described  in  the  Connellee  deed,  such 
continued  actual  possession  of  the  33-acre 
tract,  however  long  continued,  without  en- 


largement or  extension  so  as  to  reach  the 
30  acres  herein  controversy,  was  Insufficient 
to  require  the  true  owner  of  the  30-acTe 
tract  to  go  to  the  records  to  ascertain  the 
extent  of  Janes'  claim. 

(2)  That  as  to  whether  Janes  ever  had  and 
held  such  continuous,  actual  possession  of  the 
30-acre  tract  in  controversy,  and  so  used, 
cultivated,  or  enjoyed  the  same  for  a  period 
of  time  sufficient  to  give  him  title  by  limita- 
tion under  either  the  5  or  10  year  statute, 
after  taking  the  deed  from  Connellee,  was 
under  the  evidence  adduced,  an  issue  of  fact 
for  the  Jury. 

We  do  not  find  In  appellee's  brief  any 
counter  proposition  which  absolutely  and  un- 
equivocally denies  the  soundness  of  the  first 
contention  made  by  appellants,  as  shown 
above,  but  by  the  second  counter  proposition, 
which  comes  nearer  to  doing  so  than  any 
of  them,  appellee  replies  that  the  undisputed 
evidence  showed  that  Janes,  subsequent  to 
taking  the  deed  from  Connellee,  and- while 
still  in  actual' possession  of  the  33-acre  tract, 
as  before,  •  also  took  actual  possession  of 
the  3(>-acre  tract,  and  used,  cultivated,  and 
enjoyed  it  for  some  period  of  time,  and  that, 
even  if  less  than  the  statutory  term,  still 
such  posssssion,  however  brief,  was  sufficient 
to  require  the  true  owner  of  the  30-acre 
tract  to  go  to  the  record  to  ascertain  the 
extent  of  Janes'  claim  to  that  tract,  and  that 
such  possession,  regardless  of  its  duration, 
put  the  statutes  of  limitation  In  motion  as 
to  the  30-aci'e  tract,  which  continued  so  long 
as  Janes  occupied  and  used  either  of  said 
tracts. 

As  to  the  second  contention  made  by  ap- 
pellants, as  we  have  shown  it  above,  appel- 
lee replies  that  the  evidence  adduced  upon 
the  trial  showed,  conclusively  and  without 
confilct  or  contradiction,  that  Janes  had  and 
held  adverse  and  peaceable  possession  of  the. 
30-acre  tract  for  a  period  of  time  sufficient 
to  perfect  title  in  him  under  both  the  5  and 
10  year  statutes. 

[1]  After  careful  consideration  of  the  prop- 
osition Involved,  we  have  reached  the  con- 
clusion that  appellants'  first  contention,  as 
above  shown,  is  sound,  and  must  be  sus- 
tained. We  do  not  think,  however,  that  ei- 
ther of  the  cases  cited  by  appellants  in  sup- 
port of  their  contention  can  be  said  to  be 
exactly  decisive  of  the  point  In  their  favor, 
for  we  think  that  none  of  such  cases  is 
precisely  relevant  in  its  facts  to  the  instant 
case.  The  cases  cited  by  appellants  in  sup- 
port of  their  contention  are  Broom  v.  Pear- 
son, 98  Tex.  469,  85  S.  W.  790,  86  S.  W. 
733;  mil  V.  Harris,  26  Tex.  Civ.  App.  408, 
64  S.  W.  820;  Holland  v.-  Nance,  102  Tex. 
177,  114  S.  W.  346;  Bird  v.  McHargue,  182 
Ky.  27,  205  S.  W.  957,  the  last  mentioned 
being  a  Kentucky  case.  But  though  the  cited 
cases  are  not  squarely  relevant  in  their  facts, 
yet  the  reasoning  by  which  the  conclusion 
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was  mcbed  in  tbem  all,  and  epciaally  that  <  asBcd  tzaet, 
ot  Hill  T.  Harris,  aapra,  apfjiiea,  ■trDo^lT 
'we  tlilDk,  in  faror  of  appellants'  eaatendoo 
iMre.  Hill  t.  Harris  was  a  decision  bj  tke 
Galreston  Coort  of  Cira  Appeal^  Mxa fctng 
tfaroagji  Jostioe  GUI.  and  tbe  Sapfone  Coort 
of  tbls  state  denied  a  writ  of  crvor.  Tbere 
was  bat  one  point  in  tlie  case  fior  tbe  coo- 
sideratioD  of  tbe  Snpreme  Court,  and  that 
court's  action  denying  ibe  writ  of  error 
meant,  of  course,  that  in  tbe  opinion  ot  tbe 
Supreme  Court  tbe  Jndgment  ol  the  Coort  of 
Ciril  Appeals  was  correct,  txit  it  woold  not 
nec«.saril7  follow,  of  oooise,  that  tbe  So- 
preme  Coort  approved  in  toto  tbe  reasoning 
of  tbe  Coort  of  Ciril  Appeals  in  reacting 
its  conclusion.  Bat.  boweTcr  tbat  maj  be. 
it  occurs  to  OS  that  tbe  leasoos  giren  for 
tbe  condosian  by  tbe  Conrt  at  Ciril  Appeals 
in  that  case  are  sonnd  and  loe;icaI,  and  tbat 
the  reasoning  tlM-re  applies  to  tbe  point  here 
onder  consideration.  It  was  snbsTantlally 
held  in  Hill  r.  Harris  that,  wb«rre  a  persco 
held  a  part  at  a  league  of  land  ondn'  a 
deed  doly  recorded  until  title  thereto  was 
perfected  in  bim  by  limitation,  bis  posses- 
sion could  not  be  extended,  by  const  ractioii. 
so  tbat  limitation  would  ran  in  bis  faror , 
as  to  any  other  portion  of  the  same  leairae  ' 
by  bis  taking  a  deed  to  the  remainder  of  tbe 
same  leagoe,  at  which  he  did  not  take  actual 
posse^^^ion  also,  notwitlutanding  it  was  shown 
that  taxes  opon  tbe  whole  league  were  reg-  • 
olarly  and  didy  paid  after  tbe  second  deed  ; 
was  taken.  In  reaching  tbe  condosian  there,  j 
tbe  coort,  among  other  things,  aaid: 

"It  Mcms  to  OS,  therefore,  that  it  is  not  so 
mnrh  a  qaestiOB  of  extent  of  daim  on  the  part ' 
of  thoae  asserting  limitation  as  it  is  a  qnestioo  | 
of  the  wrfBqeney  of  the  possession  to  send  the , 
true  owner  to  the  record  to  ascertain  the  ex-  j 
tent  of  the  claim.    The  taking  and  reeonhng  of 
a  deed  to  land  will  not  of  itself  pat  the  atat- , 
nte  in  motion  in  faror  of  a  claimant  thereonder.  | 
Neither  will  adrerse  posaessioD  pat  the  S-year  i 
statute  in  motion,  in  the  absence  of  a  doly  re-  i 
corded  deed  and  the  payment  of  taxes.     The 
tme  owner  may  ignore  such  a  deed  nntil  his 
doDiain  is  actually  invaded.     The  record  of  it 
ia  not  notice  of  the  adverse  claim  as  to  the 
tme  owner  nntil  some  act  is  done  upon  the 
land    itself   amounting   to   adverse    possession. 
When  this  occurs,  the  owner  must  take  notice 
of  it,  and  tbe  record  of  tbe  deed  immediately 
becomes  constructive  notice  of  the  extent  of 
the   adverse   boMer's   claim.     That  the   record 
of  a  jnnior  deed  is  not  constructive  notice  to 
prior  pnrcfaasers  is  now  well  settled.    •    •    • 
We  mention  this  only  to  emphasize  the  fact 
that  the   record  of  the  deed  nnder  wliich  de- 
fendants claim  the  1,000  acres  was  ntterly  with- 
oot   significance   aa    to   plaintiffs,   if    unaccom- 
panied   by    adverse    possession.      It   has    been 
shown  that  the  adverse  possession  of  the  3.234- 
aere  tract  had  ripened  into  perfect  title  in  those 
holding  it  prior  to  tbe  purchase  by  tbe  senior 
Kennedy,  so  that,  conceding  tbat  the  legal  title 
to  the  entire  league  had  been  in  tbe  plaintiffa, 
the  acnior  Kennedy,  by  bis  purchaae  of  the  laat- 


aa  if 
veycd  it.  It  waa  thereby  aa  effrrt  sally 
galed  from  the  remaisder  of  the  league  aa  if  it 
tad  bees  conveyed  to  him  by  the  trae  owner. 
At  tbe  n-r.*  of  Keanedjr's  porcftase  of  tbe  l,O0O- 
acre  tract,  his  posseasiaa  9f  tbe  larger  tract  had 
served  its  purpose  and  had  ceased  to  be  oniaw- 
faL    •    •    •- 

So  to  this  oae  tltte  to  tbe  »*m  tnwt 

was  ci>m;4ete  In  Janes  by  Umitotioa  long 
bettm  be  took  tbe  deed  from  Ooondlee  tn 
iSaz  and  tbereforv  tiie  SS^cre  tnet  was,  at 
tbe  date  of  the  last-mentioaed  deed,  effec- 
tively seirresaicd.  In  legal  enotemplation, 
tram  all  other  portiMB  of  tbe  Abaoiaas  WD- 
liams  leazne:  and  riww  tbe  mdiapiited  evl- 
deaee  showed  tliat  Janes,  after  taking  tlie 
deed  fraa  CanneUee.  did  not  enbtiiBe  bis 
imixtwements  opon  tbe  SS-aoe  tract  so  as 
to  extend  tbem  In  any  amy  to  Oe  30  acres 
here  in  eootroversy.  and  tbe  cbaracter  of 
his  paeseasiaa  of  tbe  3»«cre  tract  teiag  in 
no  manner  ctotnaed.  bis  coattoned  aetnal  and 
unchanged  possession  of  tbat  tract  Ad  not 
have  tbe  effect  to  extead.  bf  eaastmctlm, 
bis  poaaessiaa  to  tbe  3(V«cre  tract  sow  in 
wmtHUMsy,  tbe  tr«e  oanaetaUp  of  wbicb  is 
admitted  to  be  ia  appeOanta.  And  we  can- 
not agree  with  coonad  for  appeilwt  in  tbeir 
broad  oontentiaB  tbat  any  act  or  eandnet 
on  tbe  i»art  of  Janes  tbat  eoBstitnted  aetnal 
poaaessiao  for  any  period  of  time,  however 
brief,  after  recording  the  deed  f>on  Oonn^ 
lee.  was  stilficient  to  pot  tbe  statntes  of  llm- 
itatioa  in  motion  in  bis  fSTor,  and  tliat  limi- 
tation then  cootbraed  as  biDg  aa  Jaaea  bdd 
actual  poaseasioii  at  tlie  3^«ere  tract.  Ob 
tbe  contrary,  we  cannot  escape  tbe  caDdn- 
sion  Oiat  In  order  for  Janes  to  bave  aconlr- 
ed  title  by  Umitatkai  to  ttie  3l>«cie  tract  in 
oontiovessy,  notwitbstandiac  tlie  fact  ttat 
be  placed  tbe  Coondlee  deed  ptoapOy  at 
record  and  paid  all  taxes  accmlag  tbereon, 
it  was  incmnbnit  npon  amiellee  to  sbow,  by 
conclusive  .evidence,  in  order  to  entitle  ber 
to  an  instructed  verdict  in  this  cane,  tbat 
Janes  took  and  held  actual  possesslan  of  tbe 
30-acre  tract,  daimlng  tbe  same  adversely, 
and  held  sneb  possessioa  continnoosly  for 
a  term  sufficient  to  give  bim  title  onder  ei- 
ther tbe  statnte  of  5  <w  10  years;  and  wo 
shall  not  proceed  to  discnss  tbat  point. 

Appellee,  in  this  coanectian,  flnt  contends 
that  the  ondispoted  iHnoof  condnslTely  diow- 
ed  tbat  Janes,  shortly  afto'  taking  tbe  deed 
from  Connellee  in  1^2,  indosed  tbe  SO^cre 
tract  in  controversy  with  a  wire  fence,  and 
tbat  Ite  kept  it  cantinnoosly  indoaed  until 
1910,  when  be  acAd  tbe  land  to  app^ee's 
predecessor  In  title,  and  tbat  daring  all  that 
period  of  time,  Janes  was  osins  tbis  in- 
dosure  for  a  pasture  for  stock,  both  cattle 
and  bones,  and  tbat  such  indOBUxek  aae,  and 
enjoyment  of  the  land  oonatitated,  in  C(h»- 
templatiaa  of  law,  adverse  posaesBiaB  in  bin 
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as  against  the  trne  owner,  and  tbat,  it  being 
imdlsiKited  tbat  the  Connellee  deed  describ- 
ing the  30-acre  tract  was  duly  of  record 
daring  such  period  of  possession,  and  that 
all  taxes  were  regnlarly  paid,  title  by  lim- 
itation was  shown  to  have  been  complete  in 
Janes,  under  both  the  5  and  10  year  statntes, 
long  before  appellee  acqnired  the  title 
through  him.  Of  course.  If  appellee  Is  cor- 
rect In  this  contention  as  to  what  the  un- 
di«puted  evidence  was,  we  would  not  be  re- 
quired to  go  any  further,  but  would  sustain 
the  contention  and  afiBrm  the  Judgment. 
After  a  careful  consideration  of  all  the  tes- 
timony found  in  the  record,  we  think  that 
it  cannot  be  held  that  it  was  shown  by  the 
undisputed  evidence,  in  its  entirety,  that 
Janes  Isept  this  30  acres  continuously  in- 
closed by  a  fence  for  any  full  period  of  ei- 
ther 10  or  5  years  between  the  time  he  took 
the  Connellee  deed  and  1910,  when  his  pos- 
session ended;  neither  can  it  be  said  that 
the  evidence,  as  a  whole,  showed  conclusive- 
ly and  without  dispute  that  the  land  was 
used  continuously  as  a  pasture  during  any 
such  period  of  time  while  Janes  bad  it.  tt 
may  be  conceded,  and  we  might  add  It  is 
the  opinion  of  this  court,  that  the  evidence 
on  the  part  of  appellee,  if  there  were  no 
other,  was  sufficient  to  warrant  the  court  in 
instructing  the  verdict  in  this  case,  and 
therefore  It  will  be  unnecessary  to  discuss 
the  evidence  of  any  witness  for  the  appellee, 
nor  will  It  be  necessary  to  discuss  the  evi- 
dence In  detail  of  the  several  witnesses  who 
testified  for  appellants;  but,  In  disposing  of 
the  point  now  under  consideration,  it  will  be 
sufiBcIent  to  note  or  mention  such  portions 
of  the  evidence  introduced  by  appellants,  as 
defendants  below,  as  was  of  such  character, 
we  think,  to  require  the  submission  to  the 
Jury  of  the  Issue  whether  Janes'  possession 
and  nse  of  the  30-acre  tract  as  a  pasture 
was  such  as  to  give  him  title  by  limitation. 
As  stated  above.  It  was  conclusively  shown 
upon  the  trial  that  appellants  have  the  rec- 
ord title  to  the  30  acres  In  controversy,  lying 
Just  north  of  and.  contiguous  to  the  original 
38-acre  tract  purchased  by  Janes  from  Nas- 
sls  and  wife,  and  that  appellants  h(dd  such 
title  under  a  regular  and  consecutive  chain 
of  transfers  from  the  sovereignty,  and  that 
they  also  claim  title  under  a  deed  from  the 
heirs  of  one  Emma  Fennels,  whatever  that 
claim  of  title  may  amount  to.  Among  other 
witnesses  Introduced  by  appellants,  as  de- 
fendants below,  on  the  issue  of  limitation, 
was  the  witness  George  Simmons,  whose 
testimony  in  full  was  as  follows: 

"I  am  58  years  old  and  have  been  living  In 
Beaumont  all  my  life.  I  live  in  the  north  end 
of  town  about  a  quarter  of  a  mile  north  of  the 
place  where  Zeke  Janes  use  to  live.  I  have 
known  Zeke  all  my  Ufc.  I  have  lived  up  there 
north  of  Zeke's  old  place  30  years.  He  had 
about  30  or  40  acres  of  land  fenced  in  oat 
there,  and  lie  had  it  fenced  when  I  moved  out 
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there.  It  was  north  from  him  and  south  from 
me.  He  had  It  fenced  with  a  pew  fence,  made 
out  of  pews.  That  is  the  kind  of  fence  he  had 
aroand  his  field.  He  had  a  wire  fence  north 
of  his  field  right  dose  to  where  we  live,  and 
about  30  acres  of  land  was  fenced  inside  that 
fence.  That  fence  was  put  up  abont  6  years 
after  I  went  out  there.  It  was  black  land, 
and  nothing  inside  that  fence  but  woods,  pine, 
oak,  and  gum,  some  large  and  some  small. 
There  were  no  bouses  inside  of  that  pasture. 
Tliat  fence  stayed  there  8  or  4  years;  it  had 
some  gaps  in  it,  so  that  we  could  go  through 
this  land.  There  were  no  gaps  left  here,  and 
the  fence  was.  down  so  you  could  pass  through 
it,  and  I  have  seen  it  down  in  different  places, 
during  the  3  years  it  was  up  there.  There  was 
no  horses  or  nothing  of  that  lund  in  there; 
nothing  but  woods.  After  that  3  years  Zeke 
quit  keeping  the  fence  up,  and  it  was  torn 
down  by  people  going  through  tliere.  The  first 
time  I  ever  saw  any  horses  in  Zeke's  pasture 
was  about  a  year  after  that  wire  fence  was  put 
up;  Dan  OiU  put  them  in  there.  Tliat  pas- 
tore  was  not  on  the  30'acre  tract;  it  whs  be- 
tween the  80-acre  tract  and  Zeke's  homestead. 
It  was  a  Uttle  roond  place,  abont  two  or  three 
lots,  something  Uke  that,  that  he  would  bring 
horses  up  and  put  them  in  there.    It  was  south 

•of  where  Emma  Fennels  lived.  It  was  not  in- 
side of  Zeke's  field.  Dan  kept  hia  horses  in 
there  abont  six  or  eight  months.  He  didn't 
keep  them  In  there  all  the  time  either.  He 
would  keep  them  in  there  three  or  four  days 
at  a  time.  That  little  pasture  fence  where  Dan 
kept  hia  horses  was  built  after  the  wire  fence 
was  built,  and  before  the  wire  fence  was  torn 
down.  There  wasn't  any  horses  or  cows  in  the 
30-acre  tract,  except  some  time  when  people 
would  go  through  and  leave  the  gate  open 
stock  would  get  In  there.  I  never  saw  Dan 
Gill's  horses  in  the  90-acre  tract.  I  saw  hia 
horses,  about  seven  or  eight  bead  in  that  little 
pasture.  The  fence  around  that  30-acre  piece 
was  a  three-wire  fence.  It  was  fastened  to 
trees  snd  posts.  The  fence  was  sufiSdent  to 
keep  stock  in  and  out,  except  when  the  gaps 
were  down.  When  the  gaps  were  down  stock 
would  get  in  there.  I  have  seen  that  fence 
down  at  other  places  than  the  gaps,  but  can- 
not say  how  often.  I  never  saw  any  stook  in 
there  except  when  the  fence  was  down.  I  went 
through  there  very  often.  In  going  to  my 
work,  sometimes  I  would  go  through  there  and 
sometimes  I  would  go  to  Magnolia.  I  cannot 
say  whether  I  went  through  there  as  often  as 
once  a  week  or  as  often  as  once  a  month  but 
I  would  go  just  which  way  I  wanted  to.  I 
lived  about  two  blocks  from  the  north  fence 
of  that  30-acre  tract.  The  Connellee  tract 
had  about  30  acres  In  it,  and  was  risht  next  to 
us,  and  was  between  us  and  Zelce  Janes'  field. 
The  fence  I  spoke  of  is  on  the  Connellee  tract. 
There  was  no  cross  fence  that  I  know  of  be- 
tween the  Connellee  tract  and  the  Zeke  Janes 
30-acre  tract.  The  fence  stayed  around  the 
Connellee  tract  about  3  years.  It  went  down 
when  Zeke  quit  fooling  with  it.  All  the  fence 
I  have  been  telling  about  was  on  the  Connel- 
lee tract,  except  the  little  fence  where  Dan 
Gill  put  his  horses.  That  was  not  on  the  Con- 
nellee tract.  No,  sir;  Zeke  Janes  never  had 
any  pasture  out  there.  None  at  all.  There 
was  no  fence  south  of  the  Connellee  fence,  ex- 
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cept  the  fence  around  Zeke's  field.  That  1b 
the  only  fence  that  I  saw.  I  don't  know  ex- 
actly bow  far  Zeke's  field  was  from  the  Con- 
nellee  fence,  bat  it  was  about  three-quarters 
of  a  mile.  I  know  where  Zeke'a  house  was; 
it  was  on  the  Nancy  White  tract  I  lived  north 
of  the  Connellce  SC^-acre  tract.  I  never  saw 
any  fence  around  the  bod  between  the  Con- 
nellee  80-acre  tiTact  and  the  tract  where  Zeke 
had  his  field." 

Cross-examination : 

"The  pasture  that  I  am  testifying  about  came 
up  in  about  two  blocks  of  where  I  live,  and  is 
on  the  Connellee  land.  Yes;  I  know  where  the 
Connellee  land  is.  There  is  30  acres  of  it. 
That  was  the  pasture  that  I  had  been  going 
through  and  about  which  I  testified  tibout  being 
down  in  about  2  or  3  years  after  it  was  built. 
Zeke  Janes  built  that  fence.  No;  we  had 
nothing  against  Zeke  Janes.  I  did  not  cut  liis 
fence  down.  He  put  gaps  in  there  so  that  we 
conld  open  and  close  them.  Zeke  had  no  pas- 
tnre  between  the  Connellee  tract  and  Zeke's 
field.  There  was  no  pasture  in  there,  I  never 
did  see  any  horses  in  there.  Emma  Fennels 
lived  kinder  to  the  side  of  her  father's  field, 
bat  <t  wasn't  between  Zeke's  field  and  the  Con- 
nellee tract.  She  lived  about  two  blocks  from 
his  field  fence.  When  we  came  through  the 
Connellee  pasture  we  would  come  right  up  on 
the  south  and  come  out  there  (pointing  to  north 
line  of  Connellee's  fence).  The  Connellee  pas- 
ture, the  pasture  that  I  have  been  testifying 
about,  is  about  three-quarters  of  a  mile  from 
Zeke's  house,  I  guess.  The  closest  person 
living  around  the  place  where  we  would  go  out 
of  the  Connellee  pasture  w^s  Emma  Fennels. 
The  pasture  fence  that  I  have  been  testifying 
about  did  not  take  in  Zeke's  field.  If  there 
was  any  other  pasture  there  I  know  nothing 
about  it.  "Sfes;  I  know  Dan  Gill.  I  know 
Mr.  Johnson,  the  merchant  that  lives  on  Con- 
cord road.  I  don't  know  exactly  how  far  I 
live  from  him.  He  has  delivered  groceries  to 
my  place.  He  has  bought  produce  from  me. 
He  nas  been  living  there  a  good  while.  He 
lives  about  a  mile  from  that  pasture. 

"Q.  And  you  say  that  Zeke  didn't  have  any 
fence  «round  the  north  part  of  his  field?  A. 
No,  sir." 

Redirect  examinatioa : 

"Amos  Prater  did  -  not  live  in  that  pasture. 
He  lived  west  of  Zeke's  field,  and  kinder  west 
of  Emma  Fennels.  Amos  Prater  had  a  house 
and  a  patch  fence  around  it.  Amos'  girl  tore 
the  house  down  and  moved  it  before  Emma 
Fennels  died.  I  saw  Zeke  Janes  cutting  wood 
on  the  tract  of  land  where  Emma  Fennels  lived, 
bat  he  is  about  the  only  one  I  ever  saw  cut- 
ting wood  in  there.  Some  Mexicans  lived  there 
on  the  Amos  Prater  place,  but  I  don't  remem- 
ber ever  seeing  them  cutting  any  wood.  I  don't 
know  exactly  how  long  they  lived  there.  I  nev- 
er saw  anybody  living  in  a  tent  on  that  tract  of 
land  or  camping  on  it.  That  tract  of  land  had 
been  pretty  well  cut  over  before  Zeke  sold  it. 
Emma  Fennels  lived  there  7  years.  I  remem- 
ber when  the  house  was  built  there.  Her  papa 
helped  to  build  it;  I  don't  remember  who  else. 
From  the  place  where  I  would  come  out  of 
the  Connellee  pasture  it  was  about  three  or 


four  blocks  before  I  would  come  to  Emma 
Fennels'  house,  i  think  all  that  land  between 
the  south  fence  on  the  Connellee  tract  and  S!m- 
ma  Fennels  was  open  land.  J  never  saw  any 
fence  around  it." 

Appellants  also,  as  6etm&tcbt»  below,  In- 
troduced the  witness  Frank  Thomas,  whose 
testimony  in  fall  was  as  follows: 

"I  am  49  years  old,  and  live  on  the  Concord 
road  about  a  quarter  of  a  mile  from  where 
Zeke  Janes  used  to  live.  I  have  known  Zeke 
Janes  all  my  life,  and  know  where  Us  house 
was  out  there.  I  don't  know  how  many  acres 
be  had  in  the  field  around  his  house.  He  had 
a  pasture  aronnd  lus  house,  but  I  don't  know 
how  many  acres,  neither  do  I  know  how  long 
he  kept  the  pasture  up.  I  don't  exactly  re- 
member when  he  had  the  pasture  there.  I  know 
he  had  a  pasture,  and  him  and  Dan  Gill  and 
Sid  Milligan  use  to  pasture  some  horses  up 
there,  and  it  was  up  as  often  as  it  was  down. 
I  remember  when  2^ke  sold  out  and  moved.  I 
don't  know  how  long  it  was  before  that,  that 
I  saw  tliis  fence  aroand  that  pasture;  I  didn't 
pay  any  attention  to  it  That  Milligan  boy  was 
running  around  with  Dan,  and  they  pastured 
some  horses  in  that  pasture,  but  I  couldn't 
tell  you  exactly  how  often.  I  don't  know  bow 
many  years  they  did  that;  I  didn't  keep  any 
account  of  that.  They  didn't  keep  the  stock 
in  that  pasture  all  the  time.  Whenever  they 
wanted  to  go  in  the  cove  and  catch  wild  horses 
they  would  put  them  in  that  pasture.  Some- 
timas  the  pasture  was  down,  sometimes  it  was 
up.  I  couldn't  tell  you  how  long  it  would  stay 
down;  they  were  always  fiidng  up  fence  around 
there.  Sometimes  I  went  through  there  hunt- 
ing and  saw  it  down.  I  was  up  in  that  neigh- 
borhood all  the  time.  Sometimes  in  the  eve- 
ning I  went  out  there  hunting.  I  need  to  bnnt 
In  that  pasture.  Sometimes  there  would  be 
one  or  two  cows  in  there.  They  were  sup- 
posed to  be  Zeke  Janes'  cows.  He  didn't  keep 
his  cows  in  there  all  the  time.  Everybody 
would  torn  their  stock  oat,  and  when  they 
wanted  to  go  in  that  pasture  they  would  go  on 
through.  There  wasn't  any  stock  law  out  there 
at  that  time.  I  knew  Emma  Fennels,  but  don't 
remember  what  year  she  died.  At  the  time 
she  died  Archie  (her  husband)  had  quit  her. 
The  fence  was  down  then.  I  don't  know  how 
long  it  was  down.  All  the  posts  were  down 
where  stock  ran  over  it  and  knocked  it  down. 
and  they  would  go  there  and  repair  it  It  was 
torn  down  that  way  around  about  in  different 
places.  It  was  a  two  or  three  wire  fence:  I 
don't  remember.  When  that  fence  was  down 
other  peoples  horses  and  cattle  went  in  there, 
because  I  had  a  little  mare  named  Nellie,  and 
she  got  away  one  day,  and  1  found  her  in  that 
pasture;  the  fence  was  down.  That  was  a 
good  many  years  ago.  It  was  after  Emma  Fen- 
nels and  Archie  broke  up,  but  before  Emma 
died.  I  don't  know  exactiy  how  long  before 
she  died.  .1  suppose  Emma  and  Archie  lived 
together  about  6  or  7  years.  I  remember  Dan 
Gill  used  to  have  horses  out  there  in  that  pas- 
ture, but  whether  or  not  they  were  his  I  don't 
know.  That  was  after  Emma  Fennels'  death, 
X  believe.  At  that  time  they  would  go  and 
repair  that  fence  whenever  they  wanted  to  pnt 
anything  in  there;  they  would  build  it  up  again. 
They  would  put  stock  in  there  a  month  or  two. 
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aod  then  the  fence  would  get  down,  and  if 
they  wanted  to  put  some  more  stock  in  there 
they  would  have  to  repair  it.  I  don't  know  how 
long  that  would  be  between  times.  I  didn't 
keep  no  account,  and  I  didn't  keep  the  days, 
years,  months,  or  weeks  of  that  at  all.  Some- 
times it  was  down  weeks  and  months  as  far 
Bs  I  know  exactly.  Whenever  I  would  go 
through  there  sometimes  it  would  he  down 
and  sometimes  it  would  be  up." 

Cross-examination : 

"I  have  been  living  in  and  around  Beaumont 
all  my  Ufe.    I  have  been  married  23  years,  and 
have  one  child,  and  have  been  living  on  Con- 
cord road  about  two  miles  north  of  Beaumont 
■11  those  23  years.     Zeke  Janes  was  living  on 
the  Gold  Hill   addition,  north  of  town,  when 
I  married.    I  remember  when  he  sold  his  place. 
He  had  a  daughter  named  Emma  Fennels.    She 
died  right  there  in  Zeke's  house  before  he  mov- 
ed away.     She  lived  in  the  house  that  Archie 
built  on  Zeke's  property  in  the  pasture.    Zeke 
was  supposed  to  give  her  some  land.    She  lived 
np  in  the  pasture.     I  don't  exactly  remember 
bow  long  she  lived  in  there.     She  and  Archie 
broke    up    wiiile    they    were    living   in    there. 
There  was  a  pasture  up  north  of  Zeke's  pas- 
ture.   It  was  supposed  to  belong  to  Zeke.    The 
pastdte  that  I  was  testifyltag  about  being  down 
was  the  one  that  Dan  and  Milligan  used  to 
pot  horses  in.    I  have  no  interest  in  this  case. 
I  am  just  letting  my  testimony  come  out  just 
like   I   haven't   got   any   interest  whatever  in 
this  case.    I  haven't  talked  about  this  case  at 
•n.     Tes,  sir;    I  talked  to  Mr.  Chester  about 
what    my   testimony    would   be   in   this    case. 
There  was  one  big  pasture,  and  there  was  a 
fence  that  cut  across  there.    I  don't  know  the 
difference   in   the    size   of   those   pastures;    I 
only  saw  them  sometimes  when  I  went  through 
there    hunting.     I   don't  know  which   pasture 
was  the  largest,  because  1  never  paid-  much  at- 
tention to  them,  but  I  did  pay  attention  to  the 
fence,   because   I  was  through  there  hunting. 
That  has  been  a  long  while  ago.    I  couldn't  tell 
yon  how  long  it  has  been  since  that  fence  was 
built.     I  cannot  tell  you  which  fence  fell  down 
first.     tSometimes  the  fence  was  down  in  pan- 
els.    In  other  words  there  was  no  fence  there 
at  alL    .1  don't  know  whether  it  would  turn 
stock   or   not,   but  I  do   know  that  they  had 
to  repair  it  occasionally.    I  am  a  carpenter.    I 
have  handled  horses  and  cattle.     I  have  seen 
stock  in  that  pasture.    The  fence  was  sufficient 
to  hold  catUe  for  a  while,  but  if  they  wanted  to 
get  ont  they  could  get  out.    There  never  was 
a   bunch  in  there.     They  could  break  ont.     I 
didn't  pay  any  attention  to  which  fence  was 
down,  wheti^er  it  was  the  north  or  south  pas- 
tare.    I  know  that  the  fence  was  down  some- 
times,   and   that*  is   all  I   know  about  it.     I 
couldn't  tell  you  whether  or  not  all  that  fence 
was  down  when  Zeke  left,  because  some  fel- 
lows  went   there  and   put   a  new   wire  fence 
around  there.    I  think  George  Simmons  put  a 
new  wire  fence   around  there.     A  new  wire 
fence  was  put  there  a  year  ago.     I  drove  a 
wagon  through  there,  and  saw  where  the  new 
fence   was   put  np.     It   was  around  the  land 
where  Zeke  had  the  pasture,  and  around  the 
Amos  Prater  place.    There  was  a  pasture  there 
when   Zeke  used  to  live  there,  but  I  cannot 
say  that  it  was  a  pasture  that  would  hold  Bto.ck 
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if  they  wanted  to  get  ont.  I  don't  remember 
now  whether  or  not  Archie  Fennels  was  around 
his  wife  when  1  found  my  little  mare  Nellie  in 
that  pasture.  I  think  they  had  broken  up. 
Nellie  was  a  gray  mare,  and  I  bought  her' from  - 
Gilbert  Scott  and  paid  $75  for  her." 

Redirect  ezamlnatloa: 

"I  used  to  play  around  Amos  Prater's  place 
before  Amos  and  Adeline  died.  I  used  to  be 
over  there  all  the  time.  They  lived  on  that  side 
(indicating  west)  of  the  pasture.  His  house 
was  right  off  here,  and  the  pasture  was  in  here, 
running  np  toward  the  Simmons  settlement. 
There  was  a  fence  running  along  by  Prater's 
house  up  to  Ike  Black's  house.  I  couldn't  tell 
you  how  that  fence  was-;  it  ran  in  such  a  zig- 
zag way;  that  fence  ran  all  kinds  of  ways. 
Just  to  come  to  the  facts  about  it,  there  wasn't 
much  of  a  fence  at  all." 

Cross-examination : 

"I  have  boOt  some  fences;  a  good  many. 
That  fence  that  we  hare  been  talking  about  is 
just  Uke  some  children  had  been  playing.  If  a 
horse  wanted  to  get  out  he  could  do  so;  that 
is  the  way  that  fence  was.  I  think  a  fellow 
would  be  foolish  to  try  to  keep  a  horse  in 
there.  I  know  I  wouldn't  put  t^  horse  in  there 
if  I  expected  him  to  stay  in  there.  He  could 
go  right  on  about  his  business." 

[2]  We  think  that  It  must  be  conceded,  aft- 
er the  testimony  of  these  two  witnesses  Is 
considered  as  a  whole,  that  the  issue  of 
whether  Janes  kept  the  30  acres  in  contro- 
versy conthauously  Inclosed  hy  a  fence  for 
any  period  of  6  or  10  years,  and  during  such 
period  continued  its  use  and  enjoyment  as 
a  pasture  for  stock,  was  a  question  of  fact 
for  the  determination  of  the  jury.  It  must 
be  borne  In  mind  that  the  question  Is  not 
whether  the  evidence  was  sufficient  to  have 
warranted  a  finding  in  favor  of  appellee  on 
the  issue  of  limitation,  but  the  question  is, 
Was  the  state  of  the  evidence  such  that  the 
trial  court  could  take  the  issue  away  from 
the  Jury,  and  determine  the  credibility  of  all 
the  witnesses  and  the  weight  to  be  given  to 
all  the  testimony?  According  to  the  evi- 
dence of  the  witnesses  Simmons  and  Thomas, 
the  jui'y  could  have  found  that  the  fence 
which  Janes  had  around  the  30-acre  tract  In 
controversy  was  down  for  "weeks  and  months 
at  a  time,"  and  that  stock  passed  in  and  out 
at  will,  not  only  stock  belonging  to  Janes,  but 
other  stock  in  the  community  belonging  to 
other  owners,  and  while  the  evidence  of  these 
witnesses  also  shows  that  the  fence  was  fre- 
quently r^aired,  and  especially  at  times 
when  it  would  be  needed  to  bold  stock  that 
was  being  gathered,  It  nevertheless  leaves 
the  matter  in  such  shape  that  a  Jury  would 
be  warranted  In  concluding  that  the  fence 
was  not  kept  up  around  the  land  for  any  con- 
tinuous period  of  6  or  10  years,  and  we  think 
that  the  burden  was  upon  appellee.  In  or- 
der to  warrant  an  Instructed  verdict  In  the 
case,  to  show  that  the  fence  was  kept  up  for 


Digitized  by 


Uoogle 


274 


222  SOUTHWESTERN  RBPOBTE2R 


(Sex. 


at  least  some  continuous  period  of  five  years 
during  the  time  Janes  was  claiming  the  land 
under  the  deed  front  Connellee,  and  that  If 
there  were  breaks  In  the  fence  they  were  re- 
paired within  a  reasonable  time,  and  also 
that  the  land  so  inclosed  for  such  period  of 
time  was  used  continuously  as  a  pasture,  or 
used  or  enjoyed  In  some  other  way  contem- 
plated by  the  statute. 

[3, 4]  One  asserting  title  to  land  by  limi- 
tation has  the  burden  of  proving  every  fact 
necessary  to  give  such  title,  and  inferences 
are  never  indulged  In  favor  of  a  limitation 
claimant.  Dunn  v.  Taylor,  102  Tex.  80,  113 
S.  W.  265.  But  even  If  it  had  been  shown 
conclusively  by  all  the  witnesses  that  Janes 
kept  the  land  Inclosed  by  a  fence  for  a  con- 
tinuous period  of  5  or  10  years,  without  any 
breaks  whatever,  still  such  mere  inclosure, 
unaccompanied  by  such  use,  cultivation,  or 
enjoyment  as  the  statute  contemplates,  would 
not  have  been  sufUcient  to  give  Janes  title  by 
limitation.  In  other  words,  the  mere  fencing 
of  land,  although  claimed  under  a  deed  duly 
of  record  and  taxes  duly  paid  thereon,  wlU 
not,  of  itself,  without  the  statutory  contem- 
plated use,  cultivation,  or  enjoyment,  ^ve 
such  possessor  title  by  limitation  under  ei- 
ther the  8  or  10  years'  statute.  NIday  v. 
Cochran,  42  Tex.  Civ.  App.  282,  83  S.  W.  1027; 
Buster  V.  Warren,  35  Tex.  Civ.  App.  644,  80 
8.  W.  1063.  As  we  construe  the  evidence  as 
a  whole,  it  not  only  fails  to  show,  conclu- 
sively and  without  dispute  or  contradiction, 
that  Janes  kept  the  30-acre  tract  inclosed  by 
Janes  during  any  consecutive  5  or  10  years 
while  he  claimed  the  land,  but  it  also  falls 
to  show,  conclusively,  that  he  used  the  land 
as  a  pasture  for  stock  for  any  period  of  5 
or  10  years  consecutively.  It  Is  true'  the 
evidence  shows  that  he  very  frequently  gath- 
ered and  pastured  stock  upon  this  land,  but  it 
also  shows,  or  at  least  a  Jury  would  be  war- 
ranted In  concluding,  that  there  were  periods 
of  time  of  perhaps  months  that  no  stock  was 
kept  on  the  land  as  a  pasture,  but,  on  the 
contrary,  stock  belonging  to  people  In  gen- 
eral in  the  community  would  come  in  at  will 
and  go  out  at  wUl,  and  it  cannot  be  said, 
therefore,  that  the  proof  was  conclusive,  as  a 
whole,  that  Janes  kept  this  tract  of  i^nd  in- 
closed and  used  it  as  a  pasture  for  any  con- 
secutive period  of  5  or  10  years. 

[S]  But  appellee  further  contends  that  the 
trial  court  correctly  instructed  the  verdict  in 
her  favor,  for  the  reason  that  the  evidence 
was  such  as  to  show,  without  reasonable  dis- 
pute, that  Janes  after  taking  .the  deed  from 
Connellee,  at  times  had  Mexican  tenants  upon 
the  30-acre  tract,  who  were  engaged  In  cut- 
ting timber  from  the  tract  for  wood  and  char- 
coal, etc.,  and  that  these  Mexican  tenants 
were  upon  the  land  some  6  or  7  years ;    that 


these  Mexican  tenants  lived  in  tents  while 
they  were  engaged  in  cutting  the  timber,  and 
that  they  also  cultivated  portions  of  the  land. 
It  la  true,  as  shown  by  the  undisputed  evi- 
dence, that  Janes  had  several  Mexican  ten- 
ants who  camped  upon  the  30-acre  tract  in 
tents  at  times,  and  tliat  they  were  engaged  in 
cutting  the  timber  into  wood  and  burning 
coal,  etc.,  and  that  the  cutting  of  this  timber 
was  quite  extensive,  but  we  do  not  think  that 
it  could  be  said,  as  a  matter  of  law,  that  the 
cutting  of  the  timber  through  these  Mexicans 
was  such  use  or  enjoyment  of  the  land,  of 
itself,  as  would  constitute  adverse  possession 
and  divest  title  out  of  the  record  owner,  but 
that  such  use  of  the  land,  together  with  all 
other  uses  made  by  Janes,  would  be  matters 
for  the  determination  of  the  Jury;  that  is  to 
say,  the  jury  should  be  permitted  to  deter- 
mine whether  such  acts  upon  and  use  of  the 
land  constituted  adverse  possession,  under 
proper  instructions  from  the  court  As  to 
the  cultivation  which  appellee  claims  these 
Mexicans  did  upon  the  land,  it  was  quite 
meager  indeed — nothing  more  than  a  garden, 
a  small  potato  patch  at  times — and  we  are  of 
opinion  that  it  cannot  be  held,  as  a  nHitter 
of  law,  that  sach  character  of  alleged  culti- 
vation was  sufficient  to  divest  title  out  of  the 
true  owner  under  either  of  the  statutes  of 
limitation. 

We  cannot  tell,  of  course,  since  the  record 
does  not  disclose,  upon  what  theory  the  trial 
Judge  peremptorily  instructed  the  verdict  In 
this  case,  but  it  is  stated  in  appellants'  brief 
that  the  trial  judge  did  so  upon  the  theory 
that  when  Janes  took  the  deed  from  Connel- 
lee in  1892,  wliich  embraced  or  included  the 
30-acre  tract  in  controversy,  and  continued 
to  remain  in  undisputed  actual  possession  of 
tha  33-acre  tract  already  owned  by  him,  sucl^ 
possession  extended  Immediately,  by  con- 
struction, to  the  30-acre  tract  in  controveray, 
and,  having  continued  until  1910,  title  to 
Janes  under  both  statutes  of  limitation  was 
complete  in  him,  without  regard  to  the  char- 
acter of  possession  had  by  Janes  of  the  30- 
acre  tract,  or  the  use  nmde  by  him  of  that 
tract.  If  such  was  the  trial  court's  theory, 
we  think,  as  we  have  said  above,  that  he  was 
In  error,  and  also  think  that  the  question  as 
to  whether  Janes  ever  had  such  actual  pos- 
session of  the  30-acre  tract,  and  so  used,  cul- 
tivated, or  enjoyed  .it  for  any  consecutive 
period  of  5  or  10  years  as 'would  give  him 
title  by  limitation  was  an  issue  of  fact  for 
the  jury,  and  that  the  trial  court,  therefore, 
erred  in  peremptorily  taking  that  issue  from 
them.  Appellants'  assignments  of  error  based 
upon  that  action  of  the  court  are  °6u8talned, 
and  the  judgment  will  be  reversed,  and  tbe 
cause  remanded;  and  it. is  so  ordered. 
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Salt  by  Sopbronla  Dnriiain  against  the 
Hartford  Accident  A  Indemnity  Company. 
Jadgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 


(Court  of  CSyU  Appeals  of  Texas.     Amarillo. 

April  21,  1920.     On  Motion  for 

Rehearing,  May  19,  1920.) 

1.  Master  and  servant  «=337d(l)  —  Aiitomobita 
tmek  helper  held  killed  In  eouree  of  enploy- 
ment. 

Where  ftamlture  drirer,  after  having  de- 
livered fumitnre  to  nearby  town,  instead  of 
immediately  retoraing,  proceeded  to  another 
city,  where  he  became  intoxicated,  a  helper 
on  the  tracli  who  was  onder  the  control  of  the 
'driver,  and  who  was  killed  on  return  trip,  was 
hiUed  in  the  course  of  his  employment,  since, 
upon  driver's  failnre  to  Immediately  return,  he 
-was  not  required  to  abandon  the  truck  and  seek 
other  conveyance  back  to  home  town.' 

2.  Master  and  servant  $=»403— Employer  has 
burden  of  proving  Intoxication  as  defense. 

In  an  action  under  Employers'  liability 
Act,  where  intoxieation  of  employe  is  pleaded 
as  a  defense  under  V  emon's  Ann.  Civ.  St  Supp. 
1818,  art.  6216—1,  defendant  has  burden  of  af- 
flrmativdy  establishing  soek  intoxication. 

3.  Master  and  servant  «=b38 I— intoxication, 
to  constitute  defense  under  Employers'  Lia- 
bility Act,  must  have  contributed  to  acci- 
dent or  dlsaMiity. 

Intoxication,  to  be  available  a?  a  defense 
under  Vernon's  Ann.  Civ.  St.  Snpp.  1918,  art. 
5246—1,  in  action  under  Employers'  Liability 
Act,  must  have  contributed  to  the  happening 
of  the  accident  or  the  disability  resulting  there- 
from. 

4.  Master  and  servant  «=>38i— Intoxication  of 
employ^  held  not  proximate  cause  of  acci- 
dent 

That  employe  killed  when  truck  in  which  he 
was  riding  overturned  as  result  of  driver's 
negligence  was  intoxicated  would  be  no  defense 
in  action  for  bis  death  under  Employers'  lia- 
bility Act,  where  no  act  of  employe  contributed 
to  injury,  causing  death;  such  intoxication  not 
being  the  proximate  cause. 

5.  Master  and  servant  <S=34I8(5)— Method  of 
calculating  compensation  for  death  held  not 
ground  for  complaint. 

In  action  for  death  of  employe  under  Em- 
ployers' liability  Act,  defendant  could  not 
complain,  on  appeal,  of  court's  failure  to  'Cal- 
culate the  compensation  due  exactly  as  re- 
quired by  the  statute,  under  'Vernon's  Ann. 
Civ,  St  Snpp.  1918,  arts.  5246—14,  5246-82, 
where  amonnt  allowed  was  less  than  it  would 
have  been  if  statute  had  been  strictly  followed. 

6.  Master  and  servant  «=>405(6)— Lamp  sum 
bald  preporiy  awarded  for  employe's  death. 

In  aiction  tor  death  of  employe  under  Em? 
ployers'  liability  Act  AeZd,  under  the  facts, 
that- court  properly  awarded  a  lump  sum  rath- 
er than  a  weekly  allowance. 

Appeal  from  District  Court,  Dallas  County ; 
Kenneth  Force,  Judge. 


J.  J.  Eckford,  of  Dallas,  for  appellant. 
W.  R.  Simmons,  of  'Weston,  Vi.  Va.,  and 
Parks  &  Hall,,  of  Dallas,  for  appellee. 

HALL.  J.  This  suit  arose  under  the  Em- 
ployers' LlabUity  Act  (Acts  1913,  C.  179  [Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  arts.  5246h- 
524ezzzz]),  and  was  instituted  by  appellee,  the' 
widow  of  George  Durham,  deceased,  against 
the  Hartford  Accident  &  Indemnity  Company, 
the  Haverty  Furniture  Company,  and  the 
Texas  Employers'  Insurance  Association.  At 
the  time  of  the  trial  appellee  dismissed  her 
cause  of  action  as  to  the  last-named  defend- 
ants, proceeding  against  the  appellant  alone. 
It  was  shown  that  Geo.  Durham  was  Injured 
December  22,  1917,  and  that  death  resulted 
from  said  injuries  on  Decepber  26th  following. 
Appellee  died,  her  claim  with  the  Industrial 
Accident  Board  of  Texas,  which  on  April  26, 
1918,  rendered  Judgment  for  her  against 
appellant  in  the  sum  of  $9.52,  for  360  weeks, 
being  60  per  cent,  of  a  weekly  wage  of  $15.87. 
The  Accident  Board  refused  to  render  Judg- 
ment for  a  lump  sum.  Both  parties  filed  ob- 
jections to  the  award  of  the  Accident  Board, 
and  the  case  was  transferred  to  the  district 
court  of  Dallas  county. 

Appellant's  defense  is.  In  substance,  that 
George  Durham  did  not  sustain  the  injuries 
which  produced  his  death  while  in  the  course 
of  his  employment,  in  that  he,  together  with 
one  Fred  Meyers,  a  fellow  employe  of  the 
Haverty  Furniture  Company,  were  sent  by 
said  Company  from  its  place  of  business  in' 
the  city  of  Dallas  with  an  automobile  truck 
loaded  with  furniture  to  be  delivered  to  a 
customer  at  Arlington,  a  town  situated  In 
Tarrant  county,  about  16  miles  west  of  the 
city  of  Dallas,  and  midway  between  Dallas 
and  Ft  Worth;  that  contrary  to  the  rules 
and  regulations  of  said  furniture  company, 
prohibiting  employes  from  drinking  intoxicat- 
ing liquors  while  on  duty,  and  while  in  the 
course  of  their  employment  the  said  George 
Durham  and  Fred  Meyers,  after  delivering 
said  furniture  at  Arlington,  went  in  said  truck 
to  the  city  of  Ft.  Worth,  wh«re  Intoxicating 
liquor  was  purchased  and  drunk  by  both  of 
them;  that  said  Meyers  became  Irresponsibly 
intoxicated,  and  In  said  condition  undertook 
to  drive  said  truck  from  Ft  Worth  to  Dallas, 
and  while  in  such  condition  the  truck  was 
overturned  by  negligence  of  Meyers,  which 
produced  the  Injuries  directly  and  proximate- 
ly causing  Dvurham's  death;  that  the  said 
Durham  accepted  intoxicating  liquor  from 
Meyers,  drank  the  same,  acquiesced  In,  con- 
sented to,  and  participated  In  the  said  acts  of 
said  Meyers  in  going  to  Ft  Worth  and  not 
returning  to  Dallas  from  Arlington,  and  by 
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reason  of  tbeir  skylarking  and  other  acts 
stated,  and  by  reason  of  violating  the  Instruc- 
tions and  rules  of  their  employer  while  outside 
the  course  of  their  employment,  and  at  the 
time  of  the  Injuries,  neither  the  said  burhara 
nor  the  said  Meyers  were  noting  in  the  course 
of  their  employment;  that  said  Injuries  which 
caused  the  death  of  Durham  occurred  while 
the  said  Durham  was  In  a  state  of  intoxica- 
tion. 

The  court  submitted  to  the  jury  only  two 
issues,  the  first  being: 

"What  wag  the  average  weekly  wage  of 
George  Durham  for  the  year  immediately  pre- 
ceding his  death?" 

The  Jury  answered:  "fie.60." 
The  second  question  is: 

"Would  a  failure  of  the  defendant  to  make 
a  lump  sum  settlement  with  the  plaintiff  of  the 
compensation  due  her  on  account  of  the  death 
of  ber  husband  work  manifest  hardship  and 
injustice  to  her?" 

This  was  answered  in  the  affirmative. 

Appellant  requested  first  a  peremptory  in- 
struction, which  was  refused.  Whereupon  it 
requested  two  special  Issues,  as  follows: 

"(1)  Were  the  injuries  sustained  by  George 
Durham  in  the  course  of  bis  employment? 

"(2)  Did  George  Durham  sustain  his  injuries 
wliUe  in  a  state  of  intoxication?" 

The  refusal  to  submit  these  special  issues  is 
made  the  ground  of  several  asslgmnents  of 
error.  The  evidence  shows  that  the  deceased, 
George  Durham,  was  a  negro  about  33  years 
of  age;  that  he  had  been  working  for  the 
Haverty  Furniture  Company,  in  their  furni- 
ture store  In  the  city  of  Dallas,  for  several 
years,  performing  any  and  all  duties  required 
of  him  and  which  be  was  capacitated  to  per- 
form. James  L.  Hogg,  the  shipping  clerk 
for  the  furniture  company,  testified  that  bis 
employer  had  sold  some  furniture  to  a 
customer  at  Arlington;  that  he  had  ordered 
Meyers,  as  the  truck  driver,  and  George  Dur- 
ham, to  load  the  furniture  on  a  truck  and 
deliver  it  to  the  customer  at  Arlington,  to 
obtain  the  customer's  receipt  for  the  ship- 
ment, and  return  to  Dallas ;  that  they  were 
not  authorized  to  go  on  to  Ft.  Worth,  beyond 
Arlington.  He  further  testified  that  Durham 
was  not  the  driver  of  the  truck;  that  Meyers 
bad  charge  of  it,  and  Durham  was  wholly  a 
helper  and  under  the  direction  of  Meyers 
while  on  the  trip.  The  uncontradicted  evi- 
dence shows  that  the  delivery  was  made;  that 
Durham  had  nothing  whatever  to  do  with 
handling  or  driving  the  truck.  Meyers  testi- 
fied that  after  delivering  the  furniture  at 
Arlington  he  went  on  to  Ft.  Worth  to  get  some 
whisky  for  Christmas;  that  he  did  not  say 
anything  to  anybody  about  going  over  there, 
and  that  Durham  did  not  know  he  was  going 
until  witness  told  him  at  Arlington ;  that  Dur- 
ham said  nothing  but  just  went  along.  The 
accident  occurred  on  the  return  trip  after  the 


truck  had  passed  Arlington  en  route  to  Dallas. 
On  direct  examination  Meyers  testified  with 
reference  to  the  issue  of  intoxication  as  fol- 
lows: 

"While  in  Ft  Worth  I  drank  two  or  three 
glasses  of  beer.  George  Durham  only  took  one 
glass  of  beer;  that  is  all  he  took  to  my  cer- 
tain knowledge;  if  he  drank  any  more,  I  know 
nothing  of  it.  He  was  on  the  truck,  and  we 
just  got  off  and  went  into  the  saloon.  •  •  • 
I  was  drinking  at  the  time.  George  Durham 
didn't  have  anything  whatever  to  do  with  the 
driving  of  that  truck  at  any  time  on  that  trip. 
He  had  nothing  whatever  to  do  with  my  going 
to  Arlington,  thence  to  Ft.  Worth,  and  return- 
ing to  Dallas  by  way  of  Arlington  and  Grand 
Prairie.  George  Durham  was  sober  at  the 
time  of  the  accident  and  at  all  times  on  the 
trip." 

On  cross-examination  upon  this  issue  he 
testified: 

"On  the  way  back  I  opened  a  half  pint  of 
whisky  and  drank  some  and  gave  George  a 
drink.  I  didn't  give  the  half  pint  to  him.  I 
bought  about  11  or  12  pints  .of  whisky  at  Ft. 
Worth,  and  all  of  them  were  in  the  truck  when 
we  started  on  the  return  trip.  I  only  took  one 
drink  of  whisky  after  leaving  Ft  Worth. 
George  didn't  drink  over  two  or  three  glasses 
of  beer  at  Ft.  Worth.  •  •  •  George  didn't 
buy  any  whisky.  •  •  •  The  barkeeper  made 
me  a  present  of  half  a  pint  While  I  was  in 
the  saloon  the  truck  was  standing  out  at  the 
frontv  I  didn't  stand  there  and  watch  it  but 
when  I  went  in  George  was  on  the  seat  I  got 
a  glass  of  beer  for  him  when  1  drove  op,  and 
he  got  ont  and  went  in  and  drank  it,  and  when 
I 'Came  out  he  was  sitting  np  there  on  the  truck 
waiting  for  me.  I  was  in  the  saloon  about  30 
minutes  or  an  hour,  perhaps." 

The  appellee  testified  that  she  saw  her 
husband  at  tbe  sanitarium  in  Dallas  after  his 
return  and  asked  him  how  the  accident  hap- 
pened, that  he  bad  not  received  any  medical 
attention  at  that  time,  and  her  testimony  is: 

"He  was  not  dmnk  at  the  time.  He  talked 
with  just  as  good  sense  as  I  do,  and  I  asked 
him  if  he  was  drunk,  and  he  told  me  that  he 
was  not,  and  I  know  he  was  not,  because  he 
talked  with  too  good  sense  to  be  drunk.  I  never 
knew  him  to  be  drunk  while  I  knew  him. 
•    ♦    •    I  never  saw  him  drunk  in  my  life." 

Article  6246—1,  Vernon's  Sayles'  Civil 
Statutes,  provides  that,  in  an  action  to  recover 
for  tbe  death  of  an  employ^  resulting  from 
personal  injuries  sustained  in  the  course  of  his 
employment,  It  shall  not  be'  a  defense:  (1) 
That  the  employe  was  guilty  of  cMitributory 
negligence ;  (2)  that  the  injury  was  caused  by 
the  negligence  of  a  fellow  employe;  (3)  but 
said  article  further  provides  that  the  employ- 
er may  defend  upon  the  ground  that  the  inju- 
ry was  caused  while  the  employe  was  in  a 
state  of  intoxication. 

[1  ]  Under  this  record  we  are  of  the  opinion 
that  the  injuries  were  sustained  by  George 
Durham  in  the  course  of  his  employment. 
He  was'  under  tbe  dlroctlon  and  control  at 
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Meyers,  the  driver  of  the  truck.  While  he 
entered  no  protest  when  he  learned  that 
Meyers  Intended  to  go  to  Ft  Worth,  it  does 
not  appear  that  any  objection  of  bis  would 
have  been  considered.  He  was  not  required  to 
abandon  the  truck  and  seek  other  means  of 
conveyance  back  to  Dallas.  He  had  the  right 
to  return  to  Dallas  In  the  conveyance  pro- 
Tided  by  his  employer,  and  had  no  authority 
to  demand  that  Meyers,  who  had  been  placed 
in  control  of  the  truck,  and  was  temporarily 
In  authority  over  him,  should  abandon  the  trip 
to  Ft.  Worth  and  return  direct  to  Dallas  from 
Arlington. 

[2-4]  Where  Intoxication  is  pleaded  as  a 
defense,  the  burden  of  proof  rests  upon  the 
defendant  to  affirmatively  establish  the  fact 
of  such  intoxication.  1  Honnold  on  Work- 
men's Compensation,  §  142,  p.  567.  "To  be 
available  as  a  defense,  intoxication  must 
contribute  to  the  happening  of  the  accident  or 
tbe  disability  resulting  therefrom."  Id.  It 
It  be  admitted  that  the  evidence  quoted  above 
Is  sufficient  to  require  the  submission  of  the 
issue  to  the  Jury,  yet,  under  the  circumstances, 
an  affirmative  finding  ui>on  that  Issue  would 
not  exonerate  appellant.  The  injury  did  not 
result  from  any  act  of  the  deceased.  He 
was  not  driving  the  truck,  did  not  fall  from 
the  seat  and  was  not  Injured  until  the  truck 
overturned  as  the  result  of  the  negUgence 
of  his  fellow  employe,  Meyers.  Under  these 
circumstances  bis  intoxication  could  not  be 
Uie  proximate  cause  of  the  injury  if  the  fact 
bad  been  established.  We  conclude  the  court 
did  not  err  in  refusing  the  requested  instruc- 
tions. 

[i]  Upon  tbe  jury's  findings  the  court 
rendered  judgment  in  favor  of  appellee  for  the 
sum  of  $3,353.13.  The  judgment  recites  in 
part: 

'^t  appearing  to  the  court  from  the  undis- 
puted e-ridence  in  the  case,  coupled  with  the 
findings  of  tbe  jury,  tha^  tbe  average  weekly 
wages  of  plaintHTs  husband,  €teorge  Durham, 
for  the  last  year  immediately  preceding  his 
death,  was  tbe  sum  oP  $16.50  per  week,  and 
tiiat  plaintiff  therefore  is  entitled  to  com- 
pensation at  the  rate  of  $9.90  per  week  for  360 
weeks,  begimiing  the  22d  day  of  December, 
1917,  which  would  total  the  sum  of  $3,564, 
and  at  the  date  of  this  judgment  the  sum  of 
$514.80,  being  52  weekly  payments  at  $9.90  per 
week,  commencing  December  22,  1917,  to  De- 
cember 22,  1918,  is  due  and  unpaid,  and  the 
court  finds  that  a  discount  of  $210.87  should 
b«  taken  from  the  total  amount  of  $3,664,  and 
the  remainder,  ^,353.13,  ahonld  be  awarded 
to  plaintiff  as  a  lump  sum  settlement  in  this 
case;  that  the  court,  in  arriving  at  such  dis- 
count, takes  into  consideration  the  fact  of  tbe 
unpaid  62  weekly  payments  for  the  year  com- 
mencing December '22,  1917,  to  date  of  trial, 
for  whidi  plaintiff  has  received  no  benefit  or 
interest  thereon,  and  the  court  offsets  the  dis- 
oount  or  interest  on  a  like. amount  of  $514.80 
dae  tbe  plaintiff  for  the  succeeding  year;  that 
is,  from  December  22,  1918,  to  December  22, 
1919.    Allowing  the  defendant  no  discount  on 


said  sum  for  its  payment  now,  the  failure  to 
pay  tbe  compensation  for  the  preceding  year 
being  offset  by  payment  now  of  compensation 
for  the  succeeding  year,  and  then  upon  the 
balance  of  $2,534.40  due  during  the  remainder 
of  the  360  weeks,  the  court  allows  a  discount 
on  the  basis  of  5  per  cent,  for  payment  now  in 
a  lump  gum  the  sum  of  $210.87,  leaving  a  bal- 
ance after  the  discount  of  $2323.53,  which, 
after  adding  the  sum  of  $1,020.60,  makes  a 
total  lamp  sum  now  due  plaintiff  of  $3,353.13, 
which  amount  the  court  finds  to  be  a  reason- 
able and  proper  lump,  gum  settlement  to  which 
plaintiff  is  entitled,  under  all  the  facts  of  the 
case,  of  her  total  claim  for  compensation  at 
tbe  rate  of  $9.90  per  week  for  360  weeks  com- 
mencing December  22,  1917." 

V.  S.  b.  S.  1918  Supp.  art.  5246—14,  pro- 
vides that,  if  death  should  result  from  the 
injury,  the  association  shall  pay  the  beneficia- 
ries a  weekly  payment  equal  to  60  per  cent,  of 
bis  average  weekly  wages,  not  more  than 
$15,  nor  less  than  $5  a  week,  for  a  period  of 
360  weeks,  from  the  date  of  the  injury." 
Article  6246—82,  Id.,  In  defining  the  term 
"average  weekly  wages,"  says  the  same  shall 
mean: 

"1.  If  the  injured  employ^  shall  have  worked 
in  the  employment  in  which  he  was  working 
at  the  time  of  the  injury,  whether  for  the 
same  employer  or  not,  substantially  the  whole 
of  tbe  year  immediately  preceding  tbe  injury, 
his  average  annual  wages  shall  consist  of  300 
times  the  average  daily  wage  or  salary  which 
be  shall  have  earned  in  such  employment  dur- 
ing the  days  when  so  employed.  *  *  *  6. 
The  average  weekly  wages  of  an  employ^  shall 
be  one-fifty-second  part  of  the  average  an- 
nual wages." 

While  tbe  court  has  not  made  the  calcnla- 
tl<m  exactly  as  we  think  the  statute  required, 
and  by  calculation  shown  to  have  been  made 
by  the  recital  in  the  Judgment  the  court 
arrived  at  a  sum  less  than  our  figures  show 
should  have  been  awarded,  appellaut's  as- 
signment complaining  of  the  amount  allowed 
will  be  overruled.  The  testimony  is  sufficient 
to  support  the  Jury's  finding  that  the  deceased 
was  receiving  a  weekly  wage  of  $16.50  for 
the  year  preceding  September  1st.  The 
manager  of  the  Haverty  Company  testified 
that  the  deceased  had  threatened  to  quit 
work  on  September  1st  and  pick  cotton  during 
the  fall,  and  in  order  to  induce  him  to  remain 
until  tbe  end  of  the  calendar  year  had  prom- 
ised him  a  bonus  of  $2.50  per  week,  which  the 
company  intended  to  pay  at  the  end  of  the 
year.  This  would  have  entitled  the  deceased 
to  a  weekly  wage  of  $19  beginning  September 
Ist,  or  approximately  for  a  period  of  16  weeks 
up  to  the  time  of  the  injury.  Allowing  the  de- 
ceased $19  for  16  weeks  and  $16.50  for  36 
weeks  would  have  averaged  a  fraction  over 
$17.20  per  week.  Sixty  per  cent,  of  this  for 
tbe  time  allowed,  less  the  deductions  made  by 
the  court,  amounted  to  more  than  the  total 
sum  decreed  to  appellee. 
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[•]  The  remaining  contention  to  be  disposed 
of  Is  that  there  Is  no  evidence  which  autuor- 
ized  the  court  to  render  Judgment  for  a  lump 
sum  rather  than  for  a  weekly  allowance. 
It  was  shown  by  undisputed  testimony  that 
at  the  time  of  George  Durham's  death  be  had 
purchased  some  lots,  upon  which  be  was  mak- 
ing periodical  payments;  that  he  owed  gro- 
cery bills,  clothing  bills,  and  other  amounts; 
that  after  his  death  bis  wife  was  in 
bad  health  and  was  forced  to  support  herself, 
her  widowed  mother,  who  was  55  years  of 
age,  and  her  grandmother,  89  years  of  age, 
and  earn  her  living  by  cooking;  that  in  addi- 
tion to  these  expenses  she  was  forced  to  pay 
out  of  her  wages  as  a  cook  her  house  rent; 
that  she  was  without  means  to  pay  her  debts, 
and  after  the  death  of  her  husband  had  lost 
one  of  her  lots  by  her  inability  to  make  the 
periodical  payments  of  purchase  money ;  that 
something  more  than  $200  was  still  due  on  the 
two  lots  left  to  her.  She  testified  tliat  as  soon 
as  she  could  get  tlie  money  she  intended  to 
buUd  her  a  bouse  on  one  of  the  lots,  and  there- 
by save  house  rent  We  think  this  evidence 
Is  sufficient  to  warrant  the  court  in  granting 
her  a  recovery  in  a  lump  sum.  Texas  Elmploy- 
ers'  Insurance  Association  v.  Downing,  218 
S.   W.   112. 

Finding  no  reversible  error  in  the  Judgment, 
it  is  affirmed. 

On  Motion  for  Rehearing. 

Appellant's  motion  for  rehearing  presents 
no  new  matter  and  no  additional  authorities. 
After  reviewing  the  contentions  urged  in  the 
brief,  we  see  no  reason  for  otherwise  dispos- 
ing of  the  issues.  The  motion  is  therefore 
overruled.  • 

Appellant  also  files  a  request  for  additions! 
findings  of  fact  which  is  granted.  We  find 
that  the  rules  of  the  Haverty  Furniture  Com- 
pany prohibited  the  drinking  of  Intoxicating 
liquors  by  its  employes  while  on  duty.  We 
further  find  that  George  Durham  did  drink 
intoxicating  liquors  wliUe  at  Ft.  Worth. 


EDWARDS  V.  ROBERTS.    (No.  1663.) 

(Court  of  Civil  Appeals  of  Texas.    AmariUo. 

May  5,  1920.    Rehearing  Denied 

May  26,  1920.) 

I.  CoRtraots   «s»22l(3)— PromlM   to    pay    If 
pending  arrangsmeiit  to  "bay  out"  bank  was 
perfected  construed. 
Where  negotiations  were  pending  for  the 
purchase  of  a   majority  of  the  stock   of  the 
bank  of  which  plaintiff  was  cashier,  and  defend- 
ant and  another  contracted  to  pay  plaintiff  an 
amount  equal  to  his  salary  for  the  term  of  his 
contract  "in  case  the  pending  arrangement  is 
perfected  by  which  the  gentlemen  organizing 
the  F.  bank  and  their  associates  buy  out  the 


A.  bank  and  you  retire  from  the  compaDy," 
the  condition  was  satisfied  by  the  purchase  of 
a  majority  of  the  stock;  "buy  ont"  not  re- 
quiring a  transfer  of  the  assets  of  the  bank  to 
another  bank  and  its  obliteration  as  an  entity. 

2.  Contracts  «=9lO»-Pdrsonal  contract  of 
cashier  not  invalid  because  of  bank's  lack  of 
power. 

Where  to  facilitate  the  purchase  of  a  ma- 
jority of  the  stock  of  the  bank  of  which  plain- 
tiff was  cashier  the  cashier  of  a  competing 
bank  and  a  person  interested  in  a  tliird  bank 
agreed  to  pay  plaintiff  an  amount  equal  to  bis 
salary  for  the  period  of  liis  existing  contract, 
and  plaintiff  refused  to  accept  the  obligation 
of  the  two  banks,  the  lack  of  power  of  de- 
fendant's bank  to  make  such  a  promise  did 
not  affect  defendant's  liabiUty  on  his  promise, 
though  plaintiff  knew  the  money  probably 
would  ultimately  be  paid  by  the  bank. 

3.  Banks  and  baaking  «=s>l02— Bank  not  •ash- 
ler's undisclosed  prinoipai,  -whers  other  par- 
ty  refussd  bank's  obligation. 

The  bank  of  wliich  defendant  was  cashier 
was  not  the  undisclosed  principal  in  a  ccm- 
tract  signed  by  him  in  his  own  name,  where 
plaintiff,  the  obligee,  refused  to  accept  the 
bank's  obligation,  but  demanded  the  personal 
obligation  of  the  signers  as  the  principals 
thereon. 

4.  Prinoipai  and  agent  «=>I32(I)  —  Cashier'* 
contract  In  Ms  own  name,  after  rsfasai  to 
accept  bank's  oontraot,  binding  on  him. 

If  the  bank  of  wliich  defendant  was  cashier 
was  the  disclosed  principal  in  a  contract  signed 
by  him  in  his  own  name,  the  presnmption  was 
that  the  other  party  elected  to  look  to  defend- 
ant, and  not  to  the  principal,  especiaUy  where 
there  was  positive  evidence  tliat  the  other 
party  refused  to  accept  the  bank  as  the  obligor. 

5.  Monopolies  <S=323— Contraot  in  consideratio* 
of  retirement  of  bank  cashier  to  prevent  or- 
ganization of  new  bank  enforceable. 

Where,  to  induce  certain  persons  to  refrain 
from  organizing  a  new  bank  in  a  dty  having 
three  banks,  they  were  persuaded  to  purchase 
a  controlling  intereat  isi  one,  of  which  pUuntiff 
was  cashier,  and  to  facilitate  such  purpose 
defendant  and  another  agreed  to  pay  plaintiff 
an  amount  equal  to  liis  salary  under  an  unex- 
pired contract,  the  contract  with  plaintiff  was 
valid  and  enforceable  even  though  the  acta  of 
the  banks  amounted  to  an  illegal  combiaatioa 
to  prevent  the  estabUshment  of  a  new  bank. 

6.  Monopolies  «=9l2(l)— Faoliitating  pnrchaso 
of  interest  in  bank  to  discourage  organiza- 
tion of  new  bank  not  unlawful. 

For  persons  interested  in  competing  banks 
to  advise  and  induce  officers,  directors,  and 
stockholders  in  one  of  them  to  sell  their  stock 
to  meaiwho  were  seeking  to  organize  a  new 
bank  was  not  an  unlawful  Combination,  though 
they  were  all  interested  in  keeping  out  a  new 
bank,  where  there  was  no  agreement  that  the 
old  stockholders  should  not  start  a  new  bank 
or  should  assist  in  preventing  the  organisation 
of  another  bank. 
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7.  Coafraota  «ss2D2(2)  — Thoufh  dflfemlaBf* 
prwaUa  wa*  made  in  hope  that  now  bank 
woald  aat  be  organized,  plaintiff  net  pre- 
eladed  from  organizing  one. 

Though  defendant  and  another,  in  facilitat- 
ing the  purchase  of  a  majority  of  the  stock  of 
the  bank  of  which  plaintiff  was  cashier  by  per- 
sons contemplatuig  the  organization  of  a  new 
bank,  were  acting  in  the  hope  that  there  would 
be  no  new  bank,  where,  to  facilitate  such  pur- 
pose, they  promised  to  pay  plaintiff's  salary 
under  an  unexpired  contract,  they  were  not 
relieved  of  liability  because  plaintiff  organized 
a  new  bank,  where  there  was  no  agreement 
that  be  should  not  do  so. 

8.  Contracts  <S=>349(I)— In  action  against 
cashier,  evidence  of  aoMon  of  directors  !n- 
adnissible. 

In  an  action  against  a  bank  cashier  on  a 
contract  executed  in  his  own  name,  which  he 
claimed  was  the  contract  of  the  bank  and  as 
such  ultra  Tires,  where  it  appeared  that  plain- 
tiff refnsed  to  accept  the  bank's  obligation  in- 
stead of  defendant's  own  obligation,  evidence 
that  the  directors  instructed  defendant  to  close 
the  contract,  and  stated  that  the  bank  would 
pay  the  money  thereunder,  was  inadmissible, 
as  it  could  not  affect  plaintiff's  rights. 

Appeal  from  District  Court,  Grayson  Coun- 
ty;   F.  E.  Wilcox,  judge. 

Action  by  Barlow  Roberts  against  F.  Z. 
Edwards.  Judgment  for  plaintlfl,  and  de- 
fendant appeals.   Affirmed. 

Wolfe  &  Freeman,  of  Sherman,  for  appel- 
lant. 

O.  P.  Webb  and  Wood,  Jones  &  Hassell, 
all  ot  Sberman,  for  appellee. 

H17FF,  O.  J.  Appellee,  Roberts,  sued  ap- 
pellant, Edwards,  on  a  contract,  wbich  was 
in  the  nature  of  a  proposition  submitted  to 
Roberts  and  accepted  by  him.  The  proposi- 
tion Is  as  follows: 

"Sherman,  Texas,  February  2,  1918t 

"Ur.  Barlow  Roberts,  Sherman,  Texas — ^Dear 
Sir:  In  case  the  pending  arrangement  is  per- 
fected by  which  the  gentlemen  organizing  the 
Farmers'  &  Merchants'  State  Bank  and  their 
associates  buy  out  the  American  Bank  &  Trust 
Company,  and  you  retire  from  that  company, 
each  of  us  will  see  and  guarantee  that  you  are 
paid  the  sum  of  thirteen  hundred  and  seventy 
and  nv/ioo  ($1,375.00)  dollars,  aggregating  the 
anm  of  twenty-seven  and  fifty  and  no/ioo 
($2,750.00)  dollars,  each  of  us  guaranteeing 
one-half  of  the  amount,  provided,  however,  that 
all  the  salary  yon  may  receive  from  the  Amer- 
ican Bank  &  Trust  Company  from  February  1, 
until  the  perfection  of  the  arrangement  by 
which  that  bank  makes  sale  as  aforesaid,  shall 
be  credited  on  said  sum  of  twenty-seven  hun- 
dred and  fifty  and  no/igo  ($2,760.00)  dollars, 
and  provided  further  that  if  the  contemplated 
Lend  Bank  is  organized  at  Sherman  and  yon 
are  given  a  position  in  it,  which  is  satisfactory 
to  yon  and  accepted  by  you,  then  you  will  re- 
turn to  us  in  a  lump  sum  an  amount  equal  to 
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two  hundred  and  fifty  and  ao/ios  ($SM).0O) 
dollars  per  month,  from  the  time  your  employ- 
ment begins  with  the  bank  to  the  end  of  the 
year  1918.  [Signed]      F,  C.  DiUard. 

"F.  Z.  Edwards." 

The  allegations  aud  proof  show  that  F.  C. 
Dillard  paid  his  $1,375  in  a  lump  sum  after 
the  purchase  mentioned  in  the  proposition, 
and  that  F.  Z.  Edwards  paid  only  two  months 
$250,  and  the  &ult  is  against  him  for  tbj» 
balance  of  that  sum,  $1,125.  The  Land 
Bank  mentioned  In  the  proposition  was  not 
organized,  and  Roberts  obtained  no  employ- 
ment therefrom.  A  month  or  so  thereafter, 
however,  he  organized  and  started  a  bank  In 
the  city  of  Sherman,  of  which  he  was  presi- 
dent, and  from  which  he  received  a  salary.- 
In  January  and  February,  1918,  there  were 
three  banks  In  the  city  of  Sherman;  the 
Merchants'  &  Planters'  Bank,  the  Commer- 
cial National  Bank,  and  the  American  Banlc 
&  Trust  Company.  At  that  time  several  gen- 
tlemen, Knowles  S.  Loving,  Lee  Simmons, 
Leslie,  and  others,  were  endeavoring  to  or- 
ganize a  bank,  and  had  applied  for  a  charter 
therefor,  named  the  Farmers'  &  Merchants' 
State  Bank.  Their  application  for  a  charter 
had  been  granted,  but  no  charter  tn  fact  had 
issued.  The  three  banks  organized  at  that 
time  were  of  the  opinion  that  there  was  not 
room  in  the  city  of  Sherman  aud  tributary 
territory  for  a  fourth  bank,  and  endeavored 
to  defeat  the  granting  of  a  charter  for  the 
fourth  bank,  in  which  they  were  unsuccesa- 
fuL  Kegotiatlons  appear  to  have  been  Insti- 
tuted with  the  gentlemen  seeking  to  organ- 
ize the  new  bank,  to  the  eftect  that  they 
should  buy  stock  in  the  American  Bank  & 
Trust  Company.  It  resulted  in  about  the 
condition  that  those  gentlemen  agreed  to  do 
so,  provided  they  could  obtain  a  controlling 
interest  In  the  bank,  and  that  the  men  who 
were  named  as  directors  and  officers  in  the 
proposed  new  bank  should  be  directors  in 
the  American  Bank  &  Trust  Company.  The 
appellee,  Roberts,  was  cashier  of  the  Ameri- 
can Bank  &  Trust  Company,  and  bad  a  con- 
tract with  that  bank  for  the  year  1918,  at  a 
salary  of  $3,000  for  the  year,  or  $250,  pay- 
able each  month.  The  purpose  of  buying 
the  stock  In  the  bank  was  to  make  Mr.  Les- 
lie president  of  the  American  Bank  &  Trust 
Company,  Loving,  cashier,  and  Simmons,  an 
active  vice  president,  with  other  parties  on 
the  board  of  directors,  and  it  seems  to  have 
effected  this  purpose.  The  proposition  above 
set  out  was  made  to  Roberts.  Mr.  Dillard 
and  his  law  partner,  Mr.  Hilton  Head,  who 
were  active  in  the  negotiations,  owned  stock 
In  the  American  Bank  &  Trust  Company, 
which  they  were  desirous  of  selling,  and  were 
also  the  attorneys  and  directors  In  the  Mer- 
chants' &  Planters'  Bank.  The  appellant, 
Mr.  Edwards,  was  the  cashier  of  the  Com- 
mercial National  Bank.    There  seems  to  have 
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been  a  contract  drawn  in  which  the  two  banks, 
Merchants'  &  Planters'  Bank  and  the  Commer- 
cial Bank,  were  to  gniarantee  the  salary  of  ap- 
I)ellee,  provided  he  would  retire.  Mr.  Roberts 
declined  to  accept  their  guarantee,  on  the 
ground  that  it  would  have  to  be  ratified  by 
the  board  of  directors  of  the  two  banks,  and 
that  he  might  be  accused  of  trying  to  create 
a  trust,  but  be  accepted  the  individual  ol>H- 
gation  of  Mr.  Dillard  and  of  Mr.  Edwards. 
The  facts  are  sufficient  to  raise  the  issue 
that  Roberts  knew  tliat  the  money  to  be  paid 
him  would  likely  be  advanced  by  the  two 
banks  named  to  Dillard,  and  Edwards,  and 
the  facts  are  sufficient  to  show  that  £jdwards 
did  obtain  the  money  paid  by  him,  and  ex- 
pected to  be  paid  by  him,  from  the  Commer- 
cial National  Bank.  The  matter  of  Roberts 
starting  another  bank  was  discussed,  but 
there  was  no  agreement  that  he  should  not 
do  so.  The  evidence  would  Indicate  that  he 
represented  that  he  expected  to  leave  Sher- 
man and  possibly  go  to  Oklahoma.  Fur- 
ther tlian  the  circumstances  above  detailed, 
we  find  no  agreement  between  the  banks  that 
the  retiring  officers  should  not  start  a  fourth 
bank.  The  old  officers  of  the  American  Bank 
&  Trust  Company  sold  their  stock  and  re- 
tired from  that  bank,  except  Mr.  Thompson, 
who  was  the  active  vice  president.  The  gen- 
tlemen who  were  seeking  to  organize  the  new 
bank  purchased  about  1,400  shares  of  the 
stock  of  the  American  Bank  &  Trust  Com- 
pany, and  its  entire  stock  consisted- of  2,000 
shares.  We  believe  this  will  be  a  sufficient 
statement  of  the  facts  and  issues  to  discuss 
the  propositions  presented  by  appellant. 

The  trial  court  Instructed  a  verdict  for  the 
appellee  for  the  amount  sued  for,  upon  which 
Judgment  was  rendered,  and  this  action  is 
assailed  on  several  grounds  as  fundamental 
error,  and  by  other  special  assignments. 

[1]  The  first  proposition  presented  is  that, 
the  promise  to  pay  being  upon  condition  that 
Loving,  and  his  associates,  engaged  in  organ- 
izing the  Merchants'  State  Bank,  would 
buy  out  the  American  Bank  &  Trust  Com- 
pany, and  the  facts  showing  that  they  did 
not  buy  out  said  bank,  such  promise  was 
unenforceable.    The  contract  reads: 

"In  case  the  pending  arrangement  is  per- 
fected, by  which  the  gentlemen  organizing  the 
Farmers'  &  Merchants'  State  Bank,  and  their 
associates,  buy  out  the  American  Bank  & 
Trust  Company,  and  you  retire  from  that 
company." 

The  contract  was  in  the  form  of  a  prop- 
osition by  F.  C.  Dillard  and  F.  Z.  Edwards 
to  appellee,  Roberts,  which  he  accepted 
"The  pending  arrangement"  was  that,  of  the 
2,000  shares  of  the  American  Bank  &  Trust 
Com|)auy,  the  gentlemen  organizing  the  pro- 
posed bank  should  purchase  a  majority  of 
the  shares.  T>eslle  was  to  be  president.  Lov- 
ing, cashier,  Simmons,  active  vice  president, 
and    others    of    their    associates,    directors. 


Roberts,  who  was  casliier,  should  sell  bi» 
stock  and  "retire  from  that  company"  CAmer- 
Ican  Bank  &  Trust  Company).  "Buy  out" 
we  think  referred  to  the  thing  which  there 
was  yet  then  pending,  arrangements  to  be 
perfected;  that  is,  the  controlling  stock  of 
the  American  Bank  &  Trust  Company.  This 
arrangement  was  perfected.  The  gentlemen 
who  were  organizing  the  Farmers'  &  Mer- 
chants' State  Bank  became  the  officers  of 
the  American  Bank  &  Trust  Company,  and 
appellee  retired  from  that  company.  If,  as 
contended  by  appellant,  "buy  out"  is  to  be 
construed  as  buying  the  entire  assets,  diang;e 
the  name  of  the  bank,  move  into  other  quart- 
ers, or,  in  other  words,  obliterate  the  Ameri- 
can Bank  &  Trust  Company,  as  an  entity, 
then  th^  clause  that  Roberts  retire  "from  that 
company"  was  a  useless  provision.  There 
would  have  been  nothing  to  retire  from.  The 
significance  of  this  clause  clearly  implies, 
after  perfecting  the  then  pending  arrange- 
ments; the  old  bank  would  still  be  in  existence, 
and  the  appellee  as  a  stockholder,  officer,  and 
cashier  should  retire,  and  upon  doing  so  he 
should  not  lose  his  salary  contract,  but  the 
two  gentlemen  making  the  proposition  would 
guarantee  to  him  that  they  would  pay  it. 
This  contract,  read  in  the  light  of  the  cir- 
cumstances then  surrounding  the  parties, 
leaves  no  ground,  as  we  conceive  It,  to 
doubt  what  was  to  be  bought  and  what  the 
proposers  were  guaranteeing.  Roberts  was 
not  to  lose  the  value  of  his  contract  as  a 
cashier  for  the  year,  and  they  were  guaran- 
teeing him  against  loss  in  case  the  control- 
ling Interest  placed  Loving  in  ids  place  by  the 
arrangement  which  was  then  {lending.  By 
acquiring  a  majority  of  the  stock  such  pro- 
portion of  the  title  to  the  assets,  franchises, 
name,  and  business  were  transferred  to  the 
men  who  were  proposing  the  new  organiza- 
tion. In  that  sense  they  purchased  or  txtught 
out  a  controlling  interest  in  the  company. 
The  company,  as  a  companyi  without  the 
consent  of  the  stockholders,  could  not  sell 
their  stock  or  their  interest  in  the  banic  It 
is  therefore  manifest  "buy  out"  as  used  In 
connection  with  the  pending  negotiations  did 
not  mean  a  transfer  of  the  entire  corpus 
of  the  concern,  but  only  the  interest  thertin 
then  pending  on  negotiations.  It  Is  evident 
the  contract  did  not  contemplate  a  transfer 
to  a  new  organization  which  might  continue 
a  similar  business  without  incurring  the  lia- 
bility of  the  old;  that  was  not  the  arrange- 
ment then  pending.  The  words  "buy  out" 
are  qualified,  both  by  the  clauses  preceding 
and  following  them,  whicb'are  entitled  to  con- 
sideration in  arriving  at  the  meaning  of  the 
parties,  as  expressed  in  the  contract  With- 
out incorporating  in  the  contract  the  pending 
arrangement  it  referred  to  it  in  such  way  as 
it  may  certainly  be  known  and  ascertained, 
and  when  it  is  ascertained  there  remains  no 
doubt  as  to  the  meaning  of  the  term  as  used 
In  the  contract 
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t2]  A  proposition  la  presented  "that  an 
agreement  by  a  national  bank  to  pay  money 
to  induce  a  cashier  of  another  bank  to  give 
up  his  position  is  illegal,  and  the  promise  of 
appellant,  growing  out  of  such  illegal  con- 
tract, is  void."  The  contract  on  its  face  to 
pay  to  appellant  for  his  services  shows  to 
foe  by  iudivlduals  and  not  by  banks.  The 
'evidence  shows  that  CUlard  and  his  partner, 
Head,  were  stockholders  In  the  American 
Bank  &  Trust  Company,  and  were  desirous 
of  selling  their  stock  therein.  They  were 
&l80  attorneys  and  directors  in  the  Mer- 
chants' &  Planters'  Bank.  Bdwards  was 
the  cashier  of  the  Commercial  National 
Bank,  and,  as  we  take  it,  had  no  interest 
in  the  American  Bank  &  Trust  Company. 
There  is  some  evidence  that  would  author- 
ize the  finding  that  his  part  of  the  obligation 
would  be,  and  it  was  contemplated  that  it 
should  be,  paid  out  of  the  funds  of  the  Com- 
mercial National  Bank,  and  that  Roberts 
knew  that  fact  Mr.  Dillard  paid  his  half 
of  the  amount  agreed  upon  at  once  and  upon 
the  completion  of  the  transfer.  There  is  no 
evidence  where  he  obtained  the  money — 
whether  he  advanced  it  from  bis  individual 
funds  or  from  the  funds  of  the  Merchants'  & 
Planters'  Bank.  There  is  evidence  which 
'would  lead  to  the  inference  that  Roberts  had 
reason  to  believe  that  the  money  would  ulti- 
mately be  paid  by  the  two  banks.  He,  how- 
ever, refused  an  obligation  from  the  two 
banks  because  he  says  the  directors  would 
tiave  to  pass  on  it  to  make  it  legal,  and  be- 
cause he  was  afraid  of  being  accused  of  try- 
ing to  form  a  trust,  that  he  expected  to  get 
his  money  from  Mr.  Dillard  and  Mr.  Ed- 
wards, and  that  he  did  not  know  where  they 
would  get  the  money  to  pay.  The  evidence 
will  also  warrant  the  finding  that  the  bank 
sought  to  defeat  the  proposed  organizers  in 
obtaining  a  charter  for  a  new  bank.  The  in- 
stmmmt  in  question  does  not  purport  to  ob- 
ligate either  bank  or  to  be  the  act  of  either 
bank.  If  the  banks  had  no  power  to  execute 
such  an  obligation,  the  contract  in  question 
would  not  be  afTected,  for  It  was  not  the  obli- 
gation of  the  banks,  but  the  personal  obliga- 
ti<m  of  the  persons  signing  it.  We  fall  to  see 
any  reason  why  the  rule  of  nltra  vires  the 
power  of  the  banks  should  have  application  in 
Ms  case.  l%e  obligation  does  not  purport  to 
be  signed  by  the  ag«its  for  the  banks ;  they 
did  not  purport  to  bind  any  one  but  them- 
selves. The  mere  ffact  that  Roberts  may  have 
believed  or  have  known  that  the  individuals 
would  get  the  money  from  the  banks  we  do 
not  think  should  aflfect  the  matter.  It  was  no 
concern  of  his  where  they  obtained  the  mon- 
ey so  long  as  tfieir  obligation  was  with  him 
to  pay  him  the  sum  named. 

[3,  4]  Appellant  also  in  this  connection  pre- 
sents a  proposition  to  the  effect  that  his  sig< 
nature  was  for  and  on  behalf  of  the  bank.  We 
do  not  think  the  Jury  would  have  been  au- 
thorized to  find  that  the  Commercial  Nation- 
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al  Bank  was  the  undisclosed  principal  in  the 
contract.  The  appellee  refused  to  accept  the 
banl^'s  obligation,  but  demanded  the  personal 
obligation  of  the  signers  as  the  principals 
thereon.  If,  however,  the  evidence  in  this 
case  is  sufiScient  to  have  disclosed  the  bank 
as  the  principal  in  the  contract  then  the  rule 
established  In  this  state  by  the  Supreme 
Court,  in  Heffron  v.  PoUard,  73  Tex.  96,  U 
S.  W.  165,  16  Am.  St  Rep.  764,  would  apply, 
which  is: 

"If  •  •  •  the  principal  be  disclosed,  and 
the  face  of  the  writing  shows  that  the  agent  is 
bound,  it  is  presumed  that  the  other  party  has 
elected  in  the  contract  *  *  *  to  look  to  the 
agent,  and  the  principal  is  not  liable  upon  it" 

In  this  case  we  have  not  only  the  presump- 
tion, but  the  positive  evidence,  that  the  ap- 
pellee would  not  accept  the  banks  as  the  obli- 
gors. The  cases  cited  by  appellant  of  Fidel- 
ity, etc.,  V.  Bank,  48  Tex.  Civ.  App.  301,  106 
S.  W.  782,  Hanauer  v.  Woodruflf,  15  Wall. 
439,  21  L.  Ed.  224,  and  Armstrong  v.  Toler, 
11  Wheat  258,  6  L.  Ed.  468,  we  do  not  think 
applicable  to  the  propositions  here  urged,  and 
now  under  consideration.  If  it  should  be 
determined  that  the  contract  by  which  Rob- 
erts agreed  to  retire  as  cashier  was  part  of 
a  scheme  or  combination  to  form  a  trust  in 
violation  of  the  statutes,  the  two  cases  last 
cited  would  bear  upon  the  question  in  ascer* 
tainlng  the  validity  of  the  contract  in  ques- 
tion. 

[6]  A  proposition  is  presented: 

"A  contract  having  for  its  purpose  the  pre- 
vention of  the  eatablishment  of  another  bank 
in  a  city  is  illegal  and  void,  as  being  in  re- 
straint of  instrumentalities  of  trade  and  as 
tending  to  destroy  competition." 

The  proposition  Is  not  regarded  as  a  cor- 
rect proposition  of  law.  If  the  contract  fell 
under  the  class  denominated  as  a  combina- 
tion of  capital,  skill,  or  acts,  by  two  or  more 
pei^ons,  etc.,  for  the  purposes  of  lessening 
competition  in  the  aides  to  commerce,  it 
might  be  a  trust  If  the  acts  of  the  three 
banks,  the  Merchants'  &  Planters'  Bank,  the 
Commercial  National  Bank,  and  the  Ameri- 
can Bank  &  Trust  Company,  were  sufficient 
to  establish  a  combination  to  enter  into  an 
agreement  to  keep  out  a  fourth  bank  in  the 
city  of  Sherman,  it  would  not  necessarily  fol- 
low that  the  contract  In  question  was  void. 
Appellee  had  a  valid  contract  with  the  Amer- 
ican Bank  &  Trust  Company  for  a  year's 
salary  as  a  cashier.  This  contract  was  legal, 
which  he  could  enforce.  To  further  the  pur- 
pose of  the  parties  buying  out  the  stock  of 
certain  stockholders,  and  to  place  another 
man  in  as  cashier,  the  proposition  was  to 
have  appellee  retire  therefrom.  If  he  should 
do  so,  his  contract  being  an  enforceable  one, 
they  doubtless  recognized  that  he  should  be 
compensated.  They  agreed,  therefore,  to  pay 
him  a  consideration  for  his  contract     The 
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consideration  for  the  contract  was  not  Il- 
legal, and  the  appellee  shows  he  was  not  In 
any  way  combining  with  either  or  all  of  the 
said  parties;  he  simply  sold  out,  and  they 
bought.  They,  It  occurs  to  us,  set  up  their 
illegal  combination  to  defeat  a  valid  contract 
based  on  a  legal  consideration.  Appellant, 
by  his  contract,  procured  from  appellee  the 
surrender  of  a  valid  contract,  in  considera- 
tion of  the  execution  and  obligation  which 
appellant  now  says  he  executed  for  an  ille- 
gal puii>ose. 

The  case  of  Armstrong  v.  Toler,  11  Wheat 
258,  6  L.  Ed.  469,  cited  by  the  appellant,  was 
a  case  where  goods  had  been  consigned  to 
Toler,  belonging  to  Armstrong  and  others. 
The  goods  were  shipped  during  the  war  with 
Oreat  Britain  in  violation  of  the  law.  The 
goods  were  delivered  to  Toler  as  agent  of 
Armstrong  on  a  stipulation  to  abide  the  event 
Of  the  suit,  Toler  becoming  liable  for  the  ap- 
praised value.  Armstrong'^  goods  were  aft- 
erwards delivered  to  him  on  his  promise  to 
pay  Toler  his  proportion  for  which  Toler 
might  be  liable  should  the  goods  be  condemn- 
ed, and,  the  goods  having  been  condemned, 
Toler  paid  their  appraised  value,  and  brought 
suit  to  recover  from  Armstrong.  Armstrong 
resisted  the  demand  on  the  ground  that  the 
contract  was  made  upon  an  illegal  consider- 
ation. The  headnotes  of  that  case  give  the 
rule  as  follows: 

"But,  if  the  promise  be  entirely  disconnect- 
ed with  the  illegal  act,  and  is  founded  on  a  new 
consideration,  it  is  not  affected  by  the  act, 
althongh  it  was  known  to  the  party  to  whom 
the  promise  was  made,  and  although  he  was  the 
contriver  and  conductor  of  the  illegal  act." 

Chief  Justice  Marshall  said  in  the  course 
of  the  opinion,  after  discussing  several  cases: 

"So  Toler's  knowledge  of  the  illegal  transac- 
tions of  Armstrong,  and  that  his  money  was 
advanced  to  procure  the  deUvery  of  goods 
which  had  been  illegally  imported,  could  not 
vitiate  a  contract  to  repay  that  money."  FInyd 
V.  Patterson,  72  Tex.  202,  10  S.  W.  628,  13 
Am.  St  Rep.  787;  Russell  v.  Kidd,  37  Tex. 
C5iv.  App.  411,  84  S.  W.  273;  Smith  v.  Booty, 
49  Tex.  Civ.  App.  628,  109  S.  W.  979;  also 
note,  23  L.  R.  A.  (N.  S.)  at  page  482,  where 
several  Texas  cases  are  cited. 

^n>e  facts  in  this  case  show.  If  there  was 
any  combination,  the  appellee  was  not  in  it 
or  expected,  to  be  benefited  by  the  fruits  of 
the  combine.  He  sold  and  they  purchased 
his  right,  and  he  surrendered  the  legal  claim 
as  a  consideration  for  the  obligation  sued 
npon.    Whatever  the  purpose  of  the  banks 


was,  the  appellee  was  not  a  participant  thwe- 
In;  his  money,  skill,  or  acts  were  not  united 
with  the  others,  but  held  in  severalty  by  him. 
Their  illegal  purpose  conld  not  make  his 
rights,  lawfully  acquired,  illegal. 

[•]  We  are  not  Indtned  to  think  there  was 
a  combination  such  as  denounced  by  tlie  stat- 
ute. It  may  be  conceded  that  all  three  of 
the  banks  were  interested  in  keying  out  a 
fourth  bank.  So  long  as  they  did  no  illegal 
act,  the  act  would  not  be  d»iounced  as  a 
trust  They  do  not  appear  to  have  combined 
their  capital,  skill,  and  acts  to  prevent  the 
establishment  of  another  bank.  At  most, 
they  advised  and  induced  the  old  officers, 
directors,  and  stockholders  in  the  American 
Bank  &  Trust  Ccxnpany  to  sell  their  stock 
to  men  who  were  seeking  to  organize  a  fourth 
bank.  When  that  was  accomplished  it  ap- 
pears to  have  satisfied  the  ambition  of  those 
gentlemen,  and,  In  so  far  as  the  record  shows, 
they  thereafter  held  their  interest  and  their 
bank  separate  from  the  two  other  banks  and 
were  competitors.  There  was  no  ag;reement 
that  the  old  stockholders  should  not  start  a 
new  bank  or  assist  in  preventing  the  organi- 
zation of  another.  Gates  v.  Hooper,  90  Tex. 
563,  39  S.  W.  1079;  Schlag  v.  Johnson,  208  S. 
W.  369. 

[7]  It  is  asserted  that  the  appellee  having 
knowledge  that  the  money  which  was  prom- 
ised on  the  obligation  was  to  prevent  a  fourth 
bank  and  the  organization  of  a  fourth  bank 
by  him  absolved  appellant  from  the  con- 
tract to  pay  the  money.  There  ia  no  such 
promise  In  tbe  contract  and  neither  do  we 
think  there  is  sufficient  evidence  to  find  that 
there  was  a  verbal  agreement  to  that  effect. 
Appellee  says  they  evidently  thought  he 
could  not  start  a  new  bank.  It  is  doubtless 
true  that  the  arrangement  was  made  in  tbe 
hope  that  there  would  not  be  another  bank. 
We  do  not  think  the  evidence  suflicient  to 
show  there  was  a  breach  of  an  express  or 
implied  contract  by  the  appellee,  such  as 
would  defeat  him  in  his  action. 

[S]  The  ronainlng  assignments  present  sub- 
stantially the  proposition  above  discussed, 
and  for  the  treasons  heretofore  £iven  are 
overruled.  We  think  there  was  no  error  in 
excluding  the  evidence  of  Judge  Hare  as  to 
the  acti(Hi  of  tbe  board  of  directors  of  the 
Commercial  National  Bank,  directing  Ed- 
wards to  close  a  contract  with  Roberts,  and 
that  the  bank  would  pay  the  money.  We  do 
not  think  such  action  could  have  affected  the 
appellant's  rights  under  his  contract 

The  judgment  will  be  affirmed. 
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LEE    at  al.  V.    EMERS0N-BRANTIN6HAM 
IMPLEMENT  CO.     (No.  8366.) 

(Conrt   of  Civil  Appeals  of  Texas.     Dallas. 
April  24,  1920.    Rehearing  Denied 
May  22,  1920.) 

i.  ExflMptloat  4=948(2)— Compensation  agreod 
on  after  serviee  "esrrant  wages,"  within  ex- 
emption provision. 
Under  Const,  art.  16,  |  28  (Vernon's  Sayles' 
Ann.  CAy.  St  1914,  art  306),  providing  that 
current  wages  for  personal  service  shall  not  l>e 
sobject  to  garnishment,  wage  of  $75  a  montli, 
totaling  1300,  agreed  upon  by  widow  and  de- 
cedent's manager  and  brother  as  fair  compensa- 
tion to  defendant  for  taking  charge  of  dece- 
dent's bnsineBB  during  his  illness,  was  exempt 
as,"current  wages  for  personal  service,"  though 
at  time  agreement  for  services  was  made  no 
particular  compensation  was  agreed  on;  pur- 
pose of  the  provision  being  to  exempt  wage 
until  due  and  in  possession  of  earner,  provid- 
ed, if  he  is  unable  to  collect,  exemption  con- 
tinnes  antn  he  can  collect,  in  exercise  of  ordi- 
nary diligence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  C!nrrent  Wages.] 

2.  FrandHlent  oonvoyanoes«s»5l(l)—Credltors 
without  Interest  la  exempt  property. 

Creditors  have  no  interest  in  exempt  prop- 
erty of  debtors,  and  cannot  claim  conveyance 
thereof  is  void,  as  fraudulent  as  to  them. 

3.  Fraudulent  oonvoyanoos  ^s>87(2)— Dollvery 
by  iaaoivont  of  valuo  In  excess  of  debt 
fraadulont  and  void. 

When  insolvent  debtor,  in  payment  of  pre- 
existiog  debt,  delivers  value  in  excess  of  debt, 
thus  placing  surplus  beyond  reach  of  creditors, 
conveyance  is  fraudulent  in  law,  and  void  as 
to  excess. 

4.  Fraudnioat  oonvoyanoos  9s»l8l(l)  —  Soller 
to  iaaoivont  dobtor  not  llablo  to  orodltora  for 
parohaso  monoy. 

Where  debtor  with  eqnivalent  of  money 
purchased  oil  lease  from  one  who  acted  in 
good  faith,  though  knowing  debtor  waa  in- 
sdvent,  sdler  is  not  liable  to  debtor's  cred- 
itors for  money  received  on  auy  theory  of 
fraudulent  conveyance. 

Appeal  from  District  CJourt,  Dallas  County; 
ID.  B.  Muse,  Judge. 

Action  by  the  Emerson-Brantiogham  Im- 
plement Company  against  B.  H.  Lee,  wherein, 
after  Judgment  for  plaintiil,  writ  of  garnish- 
ment was  Isaued  and  served  on  the  American 
National  Insurance  Company;  defendant  Lee 
and  another  intervening.  From  a  Judgment 
for  plaintiff  for  the  fund  garnisheed,  defend- 
ant and  the  other  intervener  appeal.  Revers- 
ed and  rendered. 

Scott  &  Fagan,  of  Dallas,  for  appellants. 
Spence,  Haven  &  Smithdeal,  of  Dallas,  for 
appellee. 


RASBURY,  J,  Appellee,  having  Judgment 
against  appellant  R.  H.  Lee,  by  its  agent  made 
the  Btatatory  affidavit  and  procured  the  issu- 
ance and  service  of  the  writ  of  garnishment 
upon  the  American  National  Insurance  (Com- 
pany, which  In  answer  thereto  admitted  it 
was  Indebted  to  Lee  $440.65.  liOe  intervened, 
and  asserted,  in  substance,  that  the  debt  due 
him  was  exempt  from  garnishment  because  it 
represented  wages  for  personal  services  ren- 
dered by  him  to  W.  T.  and  Leona  Hlcks,  which 
tbey  were  unable  to  pay  at  the  time,  and  in 
payment  of  which,  affer  the  death  of  W.  T, 
Hicks,  his  wife,  Leona,  assigned  that  much  of 
Insurance  on  the  life  of  her  husband  owing 
by  the  American  National  Insurance  Com- 
pany. Lee  also  asserted  that  before  the  serv- 
ice of  the  writ  he  had  transferred  his  in- 
terest in  sajd  fund  to  Will  Sayers.  Sayers 
also  intervened,  and  asserted  that  the  fund 
assigned  by  Mrs.  Hicks  to  Lee  had  been  in 
turn  assigned  to  him  for  value.  Trial  was  by 
the  court,  resulting  in  Judgment  for  appellee 
for  the  fund.  From  that  Judgment  this  ap- 
peal is  taken. 

The  facta  deducible  from  the  evidence, 
which  is  not  in  conflict  on  essential  matters, 
are  In  substance  these:  The  American  Na- 
tional Insurance  (Company  was  Indebted  to 
Leona  G.  Hicks  In  the  amount  of  $5,000.67  on 
account  of  insurance  policies  on  the  life  of 
her  husband,  W.  T.  Hicks.  Before  the  debt 
was  paid  she  assigned  $440.66  thereof  to  Lee, 
and  directed  the  Insurance  company  to  pay 
him  that  amount  Hlcks,  prior  to  his  death, 
was  in  business  in  Dallas,  and  became  seri- 
ously HI  with  a  malady  that  required  a  surgi- 
cal operation.  He  requested  Lee  to  assume 
charge  of  his  business,  and  agreed  to  compen- 
sate him  for  his  labor.  No  stipulated  period 
of  employment  or  compensation  was  agreed 
on.  Lee  rendered  service  for  a  period  of  four 
months.  Hicks  died.  After  his  death  Lee 
reached  an  agreement  with  Mrs.  Hicks,  Hlcks' 
manager  and  brother,  that  $75  per  month,  or 
a  total  of  $300,  was  satisfactory  compensa- 
tion for  the  services  he  had  raidered.  That 
amount  was  covered  by  the  assignment  to  the 
Insurance  company.  The  balance,  $140.65, 
represented  an  Indebtedness  due  Lee  by  Hlcks 
— in  fact,  a  part  of  the  premlnm  due  on  the 
policies  of  Insurance  Hlcks  had  with  tlie  in- 
surance company,  and  which  Lee  had  induced 
him  to  take.  ()ne  day  bMore  the  service  of 
the  writ  of  garnishment  upon  the  insurance 
company,  Lee  transferred  his  portion  of  the 
Insurance  fund  to  Sayers  in  payment  of  an 
oil  lease  In  Wichita  county,  assigned  by  Say- 
ers to  him.  The  bona  fides  of  the  transfer  was 
not  assailed,  though  Sayers  testified  that 
when  he  transferred  the  lease  he  thought 
Lee's  Interest  In  the  fund  was  $1,000,  which 
Lee  In  his  assignment  to  Sayers  asserted  it 
was.    At  the  time  of  the  transfer  to  Sayers 
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by  Lee,  the  latter  was  Insolvent,  and  known 
to  be  so  by  Sayers. 

[1]  Section  28  of  article  16  of  the  Consti- 
tution, which  Is  also  article  306  of  Vernon's 
Sayles'  Texas  Civil  Statutes,  enacts  that  "cur- 
rent wages  for  personal  service"  shall  not  be 
subject  to  garnishment.  It  Is  the  contention 
of  appellant  that  the  facts  we  have  recited 
bring  the  money  due  Lee  by  the  Insurance 
company  within  the  constitutional  provision, 
while  It  Is  the  contention  of  appellee  that  they 
do  not.  Appellee  rellqp  on  the  ruling  In  First 
National  Bank,  etc.,  v.  Graham,  22  S.  W.  1101, 
as  support  for  Its  contention.  The  substance 
of  the  holding  In  that  case  was  that  "current 
wages"  contemplated  a  sum  to  be  paid  for 
personal  services  as  they  were  rendered,  as  by 
the  hour,  day,  week,  month,  or  year,  and  that 
the  fee  due  an  attorney  for  professional  serv- 
ices In  a  single  case  was  not  such  current 
wages  for  personal  services.  In  the  case  at 
bar  Lee  was  employed  to  and  did  perform  per- 
sonal services  In  conducting  Hicks'  business 
during  his  Illness.  That  the  services  were 
rendered  by  him  personally  is  not  denied. 
There  was,  however,  no  agreement  fixing  the 
amount  of  the  compensation  or  the  period  of 
employment,  whether  for  an  hour,  day,  week, 
or  month.  The  agreement  merely  was  that 
Hicks  would  compensate  Lee,  If  he  would  rea- 
der the  service.  Do  such  facts  make  the 
amount  any  the  less  exempt  by  the  Consti- 
tution? We  conclude  not,  in  view  of  the 
holding  in  Dempsey  v.  McKennell,  2  Tex.  dv. 
App.  284,  23  S.  W.  525.  Dempsey,  while  ill, 
employed  McKennell  to  nurse  him.  There 
was  no  agreement  between  the  parties  fix- 
ing either  the  period  of  employment  or  the 
compensation.  On  that  issue  the  court  de- 
clared: 

"The  mere  drcumstance  that  the  rate  of 
compensation  is  not  agreed  on  in  advance 
ought  not  *  *  *  to  take  the  case  out  of  the 
exemption.  In  nursing  [appellant],  appellee 
was  actually  occupied  by  the  day,  and  hia  right 
to  compensation  accrued  as  he  served,  being 
measured  by  customary  or  reasonable  rates, 
rather  than  by  express  contract." 

The  facts  in  the  case  cited  and  the  one  at 
bar  are  practically  identical,  and  comment 
as  a  consequence  is  unnecessary.  Then,  was 
the  Amount  due  Lee  "current"  at  the  time  of 
service  of  garnishment?  In  First  National 
Bank  v.  Graham,  supra,  "current"  was  said 
to  mean  "running:  now  passing,  or  present 
in  Its  progress."  In  Bell  v.  Indian  Live  Stock 
Co.,  11  S.  W.  844,  8  L.  R.  A.  642,  it  was  held 
that,  when  wages  included  in  the  provision 
are  voluntarily  left  with  the  one  owing  them, 
tbey  thereby  lose  their  exemption ;  in  short, 
cease  to  be  current    It  was  said: 

"The  wages  are  payable  monthly,  and  were 
exempt  for  the  month  current  at  the  time  of 
the  service  of  the  writ;  but  the  exemption 
ceased  to  apply  when  the  wages  became  past 
due." 


The  court  further  said  in  that  case: 

"Cases  may  arise,  however,  in  which  a  party 
would  not  be  entitled  to  the  benefit  of  the 
writ  of  garuisbment  sued  out  after  the  wages 
became  due." 

The  court  did  not,  however.  Instance  such 
a  case.  Subsequently,  in  the  case  of  David- 
son V.  Logeman  Chair  Co.,  41  S.  W.  824,  It 
was  decided  that,  where  the  wages  were  in- 
voluntarily left  with  the  employer  because  of 
inability  to  collect  them,  the  exemption  con- 
tinued until  the  sum  was  collected,  or  re- 
mained current.  Such  was  Lee's  situation. 
He  was  unable  to  collect  before  the  writ 
Impounded  the  fund.  The  tendency  of  the 
decisions,  it  thus  appears,  and  in  our  opinion 
the  purpose  of  the  constitutional  provision, 
is  to  exempt  the  wage  until  it  is  due  and  is 
In  possession  of  the  wage-earner,  provided 
that.  If  he  is  unable  to.  collect  same  when  due, 
the  exemption  then  continues  to  such  time 
when  be  can  collect  same  in  the  exercise  of 
ordinary  diligence.  We  therefore  conclude 
that  $300  of  the  fund  was  exempt,  and  the 
court  as  a  consequence  erred  in  subjecting 
that  amount  to  the  writ  of  garnlshmait  either 
against  Lee  or  Sayers;  for,  if  exempt,  Lee's 
creditors  hod  no  right  to  the  money  because 
of  Iice's  insolvency  and  Sayers'  knowledge 
of  that  fact. 

[2,  S]  The  foregoing  conclusion  presents  In 
natural  order  appellant's  attack  upon  the 
finding  of  the  court  that  Lee  was  notoriously 
Insolvent,  of  which  Sayers  was  cognizant  at 
the  time  he  accepted  the  transfer  of  the  fund 
In  payment  of  the  oil  lease  and  the  court's 
conclusion  of  law  In  that  connection  that  such 
transfer  was  a  fraud  on  creditors.  Such  is- 
sue can,  of  course,  only  affect  the  fund  to 
the  amount  of  $140.65,  for  as  we  have  Indlcatp 
ed,  and  as  Is  well  settled,  creditors  have  no 
Interest  in  the  exempt  property  of  debtors. 
As  we  have  shown  In  our  statement  of  the 
facts,  the  bona  fides  of  the  sale  of  the  lease 
by  Sayers  and  the  transfer  of  the  fund  by 
Lee  In  payment  thereof  is  not  denied.  But 
because  Lee  was  Insolvent,  and  Sayers  aware 
of  it,  the  court  was  of  opinion  that  the  trans- 
fer was  In  law  a  fraud  upon  creditors.  It 
has,  of  course,  been  repeatedly  held,  and  is 
settled  law,  that  when  an  insolvent  debtor, 
in  payment  of  a  pre-existing  debt,  delivers 
property  in  value  In  excess  of  the  debt,  there- 
by placing  the  surplus  beyond  the  reach  of 
creditors,  the  conveyance  is  fraudulent  In  law 
and  void  as  to  the  excess. 

[4]  The  transaction  between  Lee  and  Say- 
ers, however.  Is  not,  in  our  opinion,  such  a  one. 
The  most  that  can  be  said  of  it  is  tliat  Lee^ 
with  the  equivalent  of  money  in  hand,  pur- 
chased an  oil  lease,  as  he  might  have  par- 
chased  any  other  commodity  he  desired.  We 
know  no  rule  that  denies  another  the  right, 
in  good  faith,  to  sell  his  property  to  a  known 
insolvent  person,  or  of  any  role  that  make* 
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the  seller  Uable  to  the  purchaser'a  creditors 
for  the  money  received  In  payment  thereof, 
save  In  the  class  of  cases  first  mentioned. 
Even  In  those  cases  wh^n  the  pre-existing  debt 
Is  genuine,  and  the  debtor  receives  no  more 
than  sufficient  to  pay  the  debt,  the  trans- 
action is  not  fraudulent.  Bruce  v.  Koch,  94 
Tex.  102,  59  S.  W.  S40.  In  the  case  at  bar 
there  Is  no  showing  that  the  oU  lease  was  of 
any  less  value  than  the  money  Sayers  re- 
ceived ;  In  fact,  the  value  set  on  the  lease  was 
11,000,  while  the  money  paid  was  $440.65. 
Holding  the  views  above  stated  on  the  law 
of  the  case,  and  the  facts  being  without  con- 
flict, the  Judgment  of  the  court  below  is  re- 
versed, and  Judgment  here  rendered  for  ap- 
pellant Sayers  for  the  fund  in  dispute  and  all 
costs  in  ibis  court  and  the  court  below. 
.  Reversed  and  rendered. 


6INNER8'   MUT.   UNDERWRITERS'  ASS'N 
V.   FISHER  et  ai.     (No.   1658.) 

(Coart  of  Civil  Appeals  of  Texas.    Amarillo. 
April  28,  1920.    On  Motion  for  Re- 
hearing, Jane  2,  1920.) 

1.  lawranea  «=>t3l( I)— Entire  oontract  nay 
bo  oral,  though  application  written. 

An  insurance  contract  may  be  entirely  or- 
al and  is  not  objectionable  as  varying  the  terms 
of  the  written  application  for  insurance. 

2.  Inturanoe  «=9l30(3)— Dlstrtbutlon  among 
itamt  of  property  at  Insured's  request  held 
not  a  counter  offer. 

Where  an  applicant  for  fire  insurance  cov- 
ering a  cotton  gin  agreed  with  a  soliciting  agent 
that  the  company  shoold  distribute  the  insur- 
ance in  the  policy  among  various  items  of 
property  particularly  described  therein,  and  the 
company  did  bo  and  sent  the  policy  to  the  ap- 
plicant, such  apportionment,  if  fairly  made, 
conld  not,  especially  upon  insurer's  insistence, 
prevent  the  policy  from  being  an  acceptance 
instead  of  a  counter  otTer  to  insure. 

3.  insurance  $=3 1 30(3)— That  policy  provides 
for  payment  to  lienors  held  not  to  make  it 
counter  offer  Instead  of  acceptance. 

Where  an  application  for  fire  insurance  cov- 
ering a  cotton  gin  did  not  directly  specify  that 
loss  was  to  be  payable  to  lienors  as  their  in- 
terests might  appear  and  the  policy  as  writ- 
ten provided  for  payment  of  loss  to  such  lien- 
era,  such  fact  did  not  malce  the  policy  a  coun- 
ter offer  not  binding  until  acceptance  by  In- 
rared;  there  being  no  variance  in  fact  be- 
tween the  application  and  the  policy,  and  the 
application  not  being  presumed  to  contain  all 
the  details  of  the  policy. 

4.  laanrance  «=>I30(7)— Retention  of  fire  pol- 
icy without  opposition  beyond  reasonable  time 
iMid  aocoptanoe. 

Where  a .  fire  insurance  policy  was  deliv- 
ered to  inaured  for  his  acceptance,  as  insurer 
claimed,  and  was  retained  by  insured  without 


objection  beyond  a  reasonable  time,  such  re- 
tention constituted  au  acceptance  of  the  policy, 
even  if  the  policy  be  construed  to  constitute  a 
counter  offer  and  not  an  acceptance  of  an  of- 
fer contained  in  the  application  for  insur- 
ance. 

5.  InsnranoC  «=>668(I5)— Waivor  of  payment 
of  premium  by  Insurer  held  for  jury. 

In  an  action  on  a  fire  insurance  policy 
covering  a  cotton  gin,  where  it  appeared  that 
the  policy  had  been  delivered  together  with  a 
bill  for  the  first  premium  which  bad  not  been 
paid  prior  to  the  fire,  evidence  held  to  make 
the  issue  of  waiver  of  payment  by  insurer  a 
qnestion  for  the  jury. 

6.  lasnraaoe  «s>  14 1  (2)— Payment  of  first  pre- 
mium waived  Ity  unconditional  delivery  of 
policy. 

Unconditional  delivery  of  a  policy,  by  its 
terms  requiring  payment  of  the  premium  as  a 
condition  precedent  to  its  tailing  effect,  is  suf- 
ficient to  constitute  a  waiver  of  such  term; 
it  being  presumed  from  such  delivery  that  the 
insurer  intended  to  extend  at  least  a  tempo- 
rary credit  to  insured. 

7.  Insurance  «=>I36(3)  —  Delivery  of  policy 
hold  not  made  conditional  by  agreement  to 
return  policy  if  not  satisfactory. 

Where  a  fire  insurance  policy  was  deliv- 
ered to  insured  on  condition  that  it  should  be 
promptly  returned  if  not  satisfactory,  with  bill 
for  premium  inclosed  with  request  for  remit- 
tance if  the  policy  was  satisfactory,  the  con- 
dition was  not  one  of  payment  and  did  np-t 
have  the  effect  of  making  the  delivery  of  the 
policy  conditional. 

Error  from  District  Court,  C<^n  County; 
T.  B.  Wilcox,  Judge. 

Action  by  R.  C.  Fisher  against  the  Glnners' 
Mutual  Underwriters'  Association.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Locke  &  Locke,  of  Dallas,  for  plaintiff  in 
error. 

White,  Cartledgc  &  Wilcox,  of  Austin,  and 
E.  W.  Merritt,  of  McKlnney,  for  defendant 
in  error. 

BOYCE,  J.  Defendant  In  error,  R.  0. 
Fisher,  brought  this  suit,  on  a  fire  insurance 
policy,  issued  by  the  plaintiff  In  error,  the 
Ginners'  Mutual  Underwriters'  Association, 
insuring  a  gin  owned  by  the  said  R.  C.  Fish- 
er against  loss  by  fire.  The  defendant  plead- 
ed that  It  was  not  liable  because  there  was 
no  completed  contract  of  insurance,  in  that 
the  policy  of  insurance  referred  to  as  being 
Issued  by  It  had  not  been  accepted  by  the 
plaintiff,  and  further  because  it  was  provid- 
ed by  the  terms  of  the  application  for  insur- 
ance, the  by-laws  of  the  association,  and  the 
policy  Itself,  that  the  insurance  "should  not 
become  effective  until  the  premium  Is  paid," 
and  the  said  premium  had  not  been  paid  on 
the  policy  -issued,  as  required.     The  plaln- 


4=>Por  other  cam  lee  tame  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by  LjOOQ IC 


286 


222  SODTHWESTEBN  BBPORTEB 


CTex. 


tut,  in  a  supplemental  petition,  alleged  that 
tbe  said  policy  was  delivered  and  accepted 
by  him  so  as  to  become  a  completed  and  bind- 
ing contract,  and  that  tbe  defendant  waived 
the  provision  of  the  contract  requiring  pre- 
payment of  the  premium.  The  policy  conlain- 
ed  a  provision  that  loss  should  be  payable 
to  the  Walter  Tipps  Company  and  the  QUl- 
ett  Gin  Cbmpany,  aa  their  Interests  might 
appear.  '  Such  parties  held  liens  on  parts  of 
the  property  and  were  brought  into  the  snlt 
lor  the  purpose  of  having  their  interests  de- 
termined. Judgment  was  rendered  for  the 
amount  of  tbe  face  of  the  policy  and  part 
of  the  judgment  made  payable  to  one  of 
tbe  said  lienholders,  the  other  one  disclaim- 
ing. 

On  August  23,  1916,  the  insurance  assoda- 
tioa'a  agent  approached  the  said  R.  C.  Fisher, 
and  solicited  Insurance  on  his  gin,  situated  at 
Frisco,  Tex.  The  said  agent  was  only  a 
soliciting  agent  and  could  not  himself  write 
the  insurance,  his  duties  being  to  secure  ap- 
plications for  Insurance  and  transmit  them  to 
the  company  for  Issuance  of  the  policy  there- 
on in  the  event  tbe  application  should,  be 
approved.  The  said  R.  C3.  Fisher  signed  and 
delivered  to  the  uald  agent  a  writt^i  applica- 
ti<m  for  insurance.  This  application  did  not 
state  the  rate  of  tbe  premium,  the  amount 
of  insurance  desired,  nor  how  it  was  to  be 
distributed  as  to  the  bnlldlngs  and  the  ma- 
chinery therein,  which  were  to  be  covered  in 
separate  Items  by  the  policy.  There  were 
no  blanks  in  the  form  of  the  insurance  appli- 
cation for  such  statements.  The  application 
did  contain  questions,  answers  to  which  were 
filled  in  by  the  said  Fisher  and  the  agent, 
whidi  called  for  a  description  of  the  various 
items  of  property  to  be  covered  by  insurance, 
the  value  thereof,  etc.  Tbe  application  also 
called  for  Information  as  to  liens  on  the  prop- 
erly and  the  names  of  the  holders  thereof. 
The  soliciting  agent  informed  plaintlfT  that 
the  company  would  not  Insure  the  property 
for  more  than  $5,000,  and  it  was  understood 
in  effect  that  the  policy  was  to  be  for  this 
amount  if  the  company  was  willing  to  Insure 
it  for  said  sum.  It  was  also  understood  tliat 
the  company  would  distribute-  the  Insurance 
in  tbe  policy  that  would  be  issued.  The  agent 
informed  the  plaintiff  that  the  rate  would 
be  about  3  per  cent.  A  form  of  the  policy 
which  was  susequently  issued  was  written  on 
the  same  paper  with  the  application  and  pre-' 
ceded  it.  This  form  of  policy  purported  to 
be  a  "standard  fire  insurance  policy  form." 
The  application  was  forwarded  to  the  secre- 
tary of  the  company  at  Tyler,  Tex.,  by  the 
soliciting  agent,  in  a  letter  written  by  him, 
which  contained  the  statement  that  the  appli- 
cant wanted  $5,000  insurance,  and  which 
gave  a  description  of  tbe  property  and  the 
value  of  the  items  thereof.  The  secretary 
of  the  company  thereupon  Issued  a  policy  on 
the  property  for  $5,000,  distributing  the 
amount  on  various  items  of  the  property,  par- 


ticularly described  in  the  p<^cy.  The  rate 
named  in  the  policy  was  S  per  cent  It  was 
dated  August  24,  1916,  and  was  for  the  term 
of  one  year  from  date.  A  description  of  the 
items  of  property  witbr  the  statement  of  the 
amount  of  insurance  thereon  was  contained  in 
a  sheet  termed  "Cotton  Oln  Form."  attached 
to  this  policy.  Tliis  form  contained  an 
agreement  that  the  loss  should  be  payable  to 
the  Walter  Tipps  Company  and  GiUett  Gin 
Company,  as  their  interests  mlgbt  appear,  and 
also  contained  otlier  warranties  in  reE{>ect 
to  providing  means  for  tbe  protection  against 
and  control  of  Are  on  the  premises.  This 
form  was  not  attached  to  the  form  of  policy 
on  the  application  at  the  time  it  was  signed 
by  Fisher.  The  secretary  of  the  company 
sent  this  policy,  duly  signed  and  attested, 
to  the  plaintiff,  by  mail,  on  August  28th,  and 
inclosed  therewith  a  letter  addressed  to  the 
plaintiff  of  said  date,  reading  as  follows: 

"We  have  your  application  of  the  23rd  in- 
stant to  our  Mr.  Allison,  and  in  reply  we  are 
handinir  you  herewith  policy  No.  41649,  for 
$5,000.00,  for  tbe  year  ending  August  24,  1917, 
and'  bill  for  the  premium,  $150.00,  which 
amonnt  yon  will  please  remit  to  as  if  the  poli- 
cy is  satisfactory;  if  it  is  not  satisfactory  kind- 
ly return  it  promptly  and  oblige." 

The  bill  referred  to  was  iH  part  as  follows: 

Statement. 
Tyler,  Tex.,  August  24,  1916. 
Mr.  R.   C.   Fiaher,   Frisco,  in  account  with 
the  Ginners'  Mutual  of  Texas,  for  fire  insoiance 
poUcy  No.  41649,  for  $5,000.00. 
To  premium  due  on  above  policy,  $150.00. 

The  policy  was  duly  received  by  the  plalnr 
tiff.  He  was  very  busy  at  tlie  time  and  mere- 
ly glanced  over  a  part  of  It,  but  considered 
It  satisfactory,  and  placed  it  on  his  desk  as 
a  reminder  that  he  should  remit  the  premium 
when  he  should  liave  the  time  to  attend  to  It. 
Remittance  was  not  made,  and  no  further 
communication  passed  between  the  parties 
until  the  gin  was  destroyed  by  fire  September 
17th.  The  Jury  found  in  answer  to  special 
Issues  sdbmltted  that  the  policy  was  accepted 
by  plaintiff  as  satisfactory ;  that  he  received 
and  inspected  the  policy  and  intended  to  keep 
it  and  pay  the  premium  thereon;  and  that 
the  defendant  waived  the  provision  of  tbe 
policy  to  the  effect  that  it  should  not  become 
a  binding  contract  upon  either  party  until 
the  first  premium  was  paid,  and  Intended  to 
extend  credit  to  plaintiff  for  the  premium  due 
if  said  policy  was  satisfactory  and  acc^ted 
by  plaintiff,  upon  its  receipt. 

The  assignments  presented  are  to  the  effect 
that  there  was  no. evidence  sufficient  to  au- 
thorise the  submission  of  any  issue  to  the 
Jury,  and  that  the  plaintiff  in  error  was  en- 
titled to  a  peremptory  Instruction  for  the  rea- 
sons already  referred  to  in  the  statement  of 
the  pleading:  (1)  That  there  was  no  com- 
pleted contract;   and  (2)  that  the  policy  was 
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not  effective  because  tbe  premlmn  had  not 
been  paid.  The  argument  made  in  support 
of  tbe  flrst  contention  ia  that  the  offer  made 
by  the  plaintiff  hi  the  application  for  insur- 
ance was  not  sufficiently  definite  to  create  a 
contract  by  the  mere  acceptance  thereof,  be- 
cause such  offer  did  not  contain  the  essen- 
tials of  a  definite  contract,  in  that  the 
amoont  of  Insurance,  tbe  rate,  the  distribu- 
tion thereof  on  the  specific  Items  and  the 
benefldarles,  were  not  stated;  that  the  policy 
therefore  constituted  an  offer  because  it  first 
contained  definite  provisions  as  to  elements 
on  which  It  was  essential  that  the  minds  of 
the  parties  sboald  meet  before  a  contract 
conld  be  made,  and  also  because  the  i>olicy 
varied  from  the  t»ms  of  the  offer;  that  since 
the  policy  was  not  the  acceptance  of  an  offer, 
bnt  the  offer  itself.  It  was  necessary  that 
it  be  accepted  and  snch  acceptance  communi- 
eated  to  tbe  Insuranoe  company  before  the 
contract  could  be  completed.  If  we  are  to  be 
confined  to  the  written  application  to  ascer- 
tain the  terms  of  the  offer,  it  is  true  that 
tbe  application  does  not  contain  all  of  the  es- 
sential terms  of  the  contract,  so  that  its  mere 
acceptance  might  cmnplete  the  contract;  but 
we  tbink  that  the  oral  understanding  had 
betweai  the  plaintiff  and  the  solicitinK  agent 
may  be  considered  as  a  part  of  the  application. 
There  is  no  requirement  of  law  that  tbe  ap- 
pltcatitm  for  insurance  be  in  writing.  Cool- 
ey's  Briefis  on  Insurance,  p.  409,  and  Supple- 
ment, i  409a. 

[1,2]  It  is  well  settled  In  this  state  that 
the  entire  insurance  contract  may  be  oral. 
Such  oral  understandings  are  not  objection- 
able because  they  vary  the  terms  of  tbe  writ- 
ten application,  in  this  case,  since  they  were 
In  reference  to  matters  with  which  the  ap- 
plication did  not  attempt  to  deal;  and  the 
very  fact  that  the  application  eoatalns  no 
reference  to  essential  elements  of  the  con- 
tract shows  that  it  was  not  Intended  to  be 
the  sole  expository  of  the  negotiations  for 
insurance  up  to  the  point  of  communication 
of  the  application,  or  offer  for  Insurance,  to 
the  ctoapany.  The  understanding  that  the 
applicant  wanted  Insurance  in  the  sum  of 
$5,000,  that  the  company  was  to  distribute 
the  amount  of  insurance  on  the  various  items 
of  property,  the  description  of  which  with 
its  value  was  given  in  the  application,  and 
that  tbe  rate  of  Insurance  would  be  about 
3  per  cent,  are  therefore  to  be  taken  as  a 
part  of  tbe  application.  But  plaintiff  in  er- 
ror insists  that  the  agreement  that  the  com- 
pany should  distribute  the  insurance  would 
prevent  the  policy  which  did  so  apportion  the 
insurance  from  being  an  acceptance.  We  do 
not  think  so  If  the  apportionment  were  fairly 
made,  and  it  certainly  woold  not  be  permis- 
sible for  die  company  to  Insist  that  It  was 
not 

[f  ]  The  plaintiff  In  error  also  contends  that 
the  provision  for  payment  of  loss  to  the  Wal 


pany,  as  th^r  interests  might  appear.  Is  at 
variance  from  tbe  terms  of  the  offer  and  con- 
stitutes the  policy  a  counter  oltex.  The  pol- 
icy was  delivered  as  being  In  compliance  with 
the  offer,  and  It  might  again  be  answered 
that  tbe  plaintiff  in  error  cannot  with  good 
grace  claim  that  Its  terms  constitute  a  vari- 
ance from  the  terms  of  the  offer.  But  we  do 
not  think  It  is  necessarily  a  variance.  Tbe 
application  is  not  presumed  to  contain  the 
details  of  flie  provisions  of  the  poUcy. 

"The  application  is  for  such  insurance  on 
such  terms  and  conditions  as,  in  view  of  the 
particulars  submitted,  the  company  sells.  It  is 
to  be  presumed  that,  as  in  other  cases,  the 
purchaser  has  made  himself  acquainted  with 
what  he  is  purchasing.  On  the  delivery  of  the 
policy,  therefore,  the  contract  becomes  com- 
plete without  any  further  assent  on  the  part 
of  the  insured.  Possibly,  if  the  policy  contains 
any  extraordinary  provisions  such  as  are  not 
generally  or  often  found  in  policies,  the  in- 
sured on  receiving  it  might  have  a  right  to  re- 
scind." Commonwealth  Mutual  Fire  Insurance 
Co.  V.  Knabe,  171  Mass.  265,  50  N.  BJ.  616. 

[4]  The  provision  for  loss  pftyaUe  to  Uen- 
holdeni  is  not  imnsual,  and,  when  the  appli- 
cation disclosed  the  existence  of  such  lien- 
holders,  tbe  applicant  might  l>e  held  to  have 
imiAiedly  assented  to  the  insertion  in  the 
policy  ot  such  provision  as  the  company  usu- 
ally insM'ted  in  the  policy  in  bu<^  cases. 
Our  statutes  provide  that  tbe  insurance  com- 
mission shall  establish,  and  the  insurance 
company  shall  use,  uniform  policies,  applica- 
ble to  the  various  risks.  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  4S6L  This  provi- 
sion of  the  statute  would,  we  take  it  apply 
to  mutual  companies,  article  4907k.  If  this 
be  true,  it  is  to  be  presumed  that  the  form 
used,  including  this  provision  of  tbe  policy, 
was  tliat  prescribed  by  the  insurance  com- 
mission, and  that  all  tbe  parties  contracted 
in  reference  to  It  But  even  if  tbe  terms  of 
tbe  offer  were  Incomplete,  because  the  m&tr 
ter  of  the  apportionment  of  tbe  insurance  was 
left  to  the  company,  or  If  It  be  true  that  tbe 
policy  did  not  conform  strictly  to  the  terms 
of  the  offer,  yet  we  think  that  the  retention 
of  the  policy  without  «>bJection  and  beyond  a 
reasonable  time  would  constittite  an  acc^t- 
ance  thereof.  Joyce  on  Insurance,  U  55b, 
66g,  661;  Cooley's  Briefs  on  Insurance  pp. 
457  and  459;  same  sections  in  Supplement; 
Kibble  V.  Roberts,  180  S.  W.  620;  Sb^don  v. 
Atlantic  Fire  Insurance  Co.,  26  N.  T.  460,  84 
Am.  Dec.  213;  Swing  v.  Marion  Pulp  Co., 
47  Ind.  App.  199,  93  N.  B.  1004;  Remmel  v. 
Griffin,  81  Ark.  260,  99  S.  W.  70.  The  policy 
was  sent  to  plaintiff  on  his  order  and  as  in 
fulfillment  of  its  terms,  tinder  such  drcnm- 
stances,  the  applicant  for  tbe  policy  is  not 
In  the  same  position  as  one  to  whom  goods 
have  been  sent  without  solicitation  on  bis 
part  as  suggested  by  plaintiff  In  error  in  ar- 


ter  Tipps  Company  and  tbe-  GiUett  Oln  Com- 1  gument ;    but  bis  position  is  analogous  tn 


Digitized  by 


Uoogle 


288 


222  SOUTHWBSTBRN  REFOBTBB 


(lex 


that  of  the  purchaser  to  whom  goods  hare 
been  sent  on  order.  In  which  case  the  recipi- 
ent of  the  goods  is  bound  to  object  within  a 
reasonable  time  to  the  goods  as  not  meeting 
the  requirements  of  his  order,  otherwise  the 
silent  retention  of  them  will  be  considered  as 
nn  acceptance.  Mechem  on  Sales,  {{ 1374  and 
1380. 

[E-7]  As  to  the  other  proposition  relied  on 
by  appellant,  that  the  policy  was  not  effec- 
tive because  the  premium  was  not  paid,  we 
think  the  evidence  sufficient  to  make  an  Issue 
of  waiver.  The  application  and  policy  con- 
tained the  provision  as  pleaded,  but  it  Is 
not  questioned  that  this  provision  of  the 
application  and  the  policy  might  lie  waiv- 
ed, and  the  authorities  all  agree  that  the 
unconditional  delivery  of  the  policy,  which 
by  Its  terms  required  payment  of  the  premi- 
um as  a  condition  to  its  taking  effect,  Is 
suffident  to  constitute  a  waiver  of  such  term ; 
it  being  presumed  from  such  delivery  that 
the  insurer  Intended  to  extend  at  least  a 
temporary  credit  to  the  Insured.  United 
Benefit  Association  v.  Lawson,  133  S.  W. 
907;  25  Cyc.  pp.  726,  727;  Joyce  on  Insur- 
ance, fl  76  and  79;  Cooley's  Briefs  on  Insur- 
ance, pp.  482  and  507,  and  Supplement,  §i  482 
and  507.  But  the  plaintiff  in  error  contends 
that  the  delivery  was  conditional.  We  must 
Irok  to  the  terms  of  the  letter  accompanying 
the  delivery  to  determine  whether  this  is  true, 
for.  If  the  provision  In  the  policy  Itself  made 
the  delivery  conditionalv  then  there  could 
never  be  an  unconditional  delivery  of  such 
policy,  and  the  rule  stated  would  be  a  futile 
announcement.  We  have  already  quoted  the 
letter  referred  to.  The  only  couditlon  attach- 
ed to  the  finality  of  the  delivery  is  that  the 
policy  should  be  promptly  returned  if  not  sat- 
isfactory. This  condition  Is  not  cue  of  pay- 
ment. As  we  have  seen,  a  retention  of  the 
policy  beyond  a  reasonable  time  completes 
the  delivery  and  acceptance.  The  inclosing 
of  the  bill  for  the  premium,  with  the  request 
that  remittance  be  made  if  the  policy  is  sat- 
isfactory, is  not  a  statement  of  condition  of 
delivery  Itself.  It  is  merely  a  request  for 
payment  of  the  premium  that  would  become 
due  upon  the  complete  acceptance  of  the  pol- 
icy. We  think  this  issue  was  properly  one 
for  submission  to  the  jury.  Sheldon  v.  At- 
lantic Fire  Insurance  Co.,  supra. 

These  holdings,  as  announced,  dispose  of 
all  the  assignmeus  of  error,  and  result  in  the 
affirmance  of  the  Judgment. 

On  Motion  for  Rehearing. 

We  may  possibly  have  been  mistaken  in 
the  conclusion  that  the  provisions  of  article 
4891,  R.  S.,  are  applicable  to  mutual  compa- 
nies. See  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
arts.  4907k  and  4902.  The  conclusion  is  not 
essential  to  a  decision  of  the  case,  and  we 
withdraw  it. 


We  are  of  the  opinion  that  we  correctly 
disposed  of  the  assignments  in  oar  former 
consideration  of  the  case,  and  the  motion 
for  rehearing  will  be  overruled. 


8CHAFF  et  al.  v.  MASON  et  ai.     (No.  2275.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

May  26,  1920.    Rehearing  Denied 

June  3,  1020.) 

1.  Railroads  «=3400(  ID)— Contributory  negll- 
genoo  of  pedestrian  on  foetpatti  held  for  Jury. 

In  an  action  for  the  death  of  a  pedestrian 
struck  by  locomotive  while  walking  along  path- 
way running  parallel  with  track,  contributory 
negligence  held  a  queetion  for  the  jury. 

2.  Railroads  <8s»2e5  —  Railway  oonpany  aot 
proper  or  necessary  party  in  negligence  ao- 
tion  against  receiver. 

In  a  negligence  action  against  railroad  in 
hands  of  receiver,  the  railway  company  is 
neither  a  proper  nor  necessary  party  to  such 
action. 

3.  Costs  «=>237— On  dismissal  on  defendant's 
appeal  from  Judgment  for  plaintiff,  oosts 
taxed  against  plaintiff. 

In  negligence  actioD  against  railroad  and 
receiver  thereof,  where  Court  of  Civil  Ap- 
peals, on  appeal  by  receiver  and  railroad  from 
judgment  for  plaintiffs,  dismisses  action  as  to 
railroad  on  ground  that  it  was  not  a  necessary 
or  proper  party,  the  costs  incurred  by  the  rail- 
road will  be  taxed  against  plaintiffs,  thougll 
judgment  is  atfrmed  as  to  receiver. 

Appeal  from  District  Court,  Cass  County;- 
J.  A.  Ward,  Special  Judge. 

Action  by  Mrs.  Fannie  Mason  and  others 
against  O.  E.  Schaff,  receiver,  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.  Affirmed  as  reformed. 

J.  H.  Mason  was  killed  by  a  passenger  loco- 
motive while  walking  to  the  depot  In  a  path- 
way running  parallel  with  the  railway  track. 
The  wife  and  minor  children  of  Mr.  Mason 
bring  the  suit  to  recover  damages  for  his  alleg- 
ed wrongful  death.  The  negligence  alleged  is 
failure  to  give  warning  of  the  approach  of  the 
train.  The  defendants  answered  by  general 
denial  and  contributory  negligence  of  the 
deceased. 

The  Jury  made  answers  to  spedal  Issues 
that  appellants  were  guilty  of  negligence  as 
alleged,  and  that  the  deceased  was  not  guilty 
of  contributory  negligence,  and  that  damages 
were  suffered  in  the  sum  specified  in  the 
verdict. 

At  the  time  the  deceased  was  killed,  he  was' 
going  east  to  the  depot  at  Hughes  Springs  to 
meet  the  east-bound  train.  He  was  strudt  in 
the  back  by  the  pilot  of  the  engine  and  in- 
stantly killed.  At  the  time  he  was  struck  he 
was  not  for  from  the  depot,  walking  in  a  path- 
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way  between  tbe  main  line  and  the  house 
track  which  had  been  for  a  long  time  habitu- 
ally used  by  the  public  in  going  to  and  re- 
turning from  the  depot.  At  some  places  the 
I>athway  approached  near  tbe  ties  of  the  main 
line  track,  and  deceased  was  near  the  ties. 
Ue  was  not  walking  between  the  rails.  Tbe 
track  is  straight  for  something  like  a  half 
mile  from  the  depot  east.  Approaching  the 
depot  the  track  Is  slightly  downgrade.  The 
house  track  was  filled  up  with  cars.  A  freight 
train  headed  west  was  standing  near  by  on 
the  passing  track,  and  was  making  considera- 
ble noise.  There  is  a  conflict  in  tbe  evidence 
as  to  whether  the  whistle  was  blown  and  the 
bell  nmg  before  the  deceased  was  struck.  Tbe 
Jury  finding  is  that  the  bell  was  not  rung  and 
the  whistle  was  not  blown.  There  is  evidence 
to  show  that  the  engineer  and  fireman  were 
in  a  position  to  readily  see,  and  that  they'  did 
in  fact  see,  tbe  deceased  before  be  was  struck, 
and  that  tbey  knew  that  he  did  not  either  see 
or  know  of  the  approaching  train  behind  him. 
The  train  could  have  been  stopped  in  time  to 
avoid  injuring  deceased  after  bis  peril  was 
discovered.  There  is  evidence  to  support  the 
findings  of  the  Jury  on  the  special  Issues  sub- 
mitted to  them,  and  such  findings  are  here 
adopted  as  the  findings  of  fact. 

.Scblnter  &  Singleton,  of  Jefferson,  for  ap- 
pellants. 
S.  P.  Jones,  of  Marshall,  for  appellees. 

LEVY,  J.  (after  stating  the  facts  as  above). 
[1]  It  is  insisted  by  appellants  that  the  de- 
ceased met  his  death  as  a  proximate  result 
of  his  own  negligence.  Considering  all  the 
facts  and  circumstances  in  evidence,  it  is 
thought  that  there  was  an  issue  of  fact  to 
be  decided  by  the  Jury  as  to  whether  or  not 
the  deceased  was  guilty  of  contributory  negli- 
gence. And  the  evidence  was  such,  we  think, 
as  to  authorize  a  finding  by  the  Jury  in  favor 
of  tbe  appellees  on  that  point.  Therefore  as- 
siiniments  of  error  Nos.  3,  4,  5,  and  6  are  over- 
ruled. 

Reversible  error  is  not  warranted  under 
the  seventh  assignment  of  error  if  the  other 
findings,  as  they  do,  authorize  the  Judgment 
rendered  by  the  court.  Hill  v.  Hoeldtke,  104 
Tex.  594,  142  S.  W.  871,  40  L.  R.  A.  (N. 
S.)  672. 

The  deceased  was  a  comparatively  young 
man  and  bad  a  long  expectancy  of  life.  The 
money  be  earned  and  the  value  of  the  farm 
products  raised  by  him  authorized  tbe  amount 
of  tlie  verdict.  The  verdict  is  not  excessive, 
and  therefore  assignment  of  error  No.  8 
should  be  overruled. 

[2]  We  concluded  that  the  railway  com- 
pany as  such  was  not  a  proper  or  necessary 
party  to  this  suit,  and  that  the  Judgment 
against  the  railway  company  as  such  should 
be  reformed  so  as  to  dismiss  them  from  tbe 
suit. 


The  question  raised  in  the  second  assign- 
ment of  error  has  been  heretofore  determined 
against  the  contention  made  by  the  appel- 
lants, liancaster  v.  Keebler,  217  S.  W.  1117, 
The  Judgment'  in  tills  case  expressly  protec'tt. 
the  receiver  in  the  payment  of  tbe  claim. 

[3]  The  Judgment  as  reformed  climinatijg 
the  railway  company  Is  aCBrmed.  The  costs 
incurred  by  the  railway  company  as  such  are 
taxed  against  tbe  appellees. 


FT.  WORTH  &  D.  C.  RY. 
THOMPSON.     (NO. 


CO.  et  ai. 
1667.) 


(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
May  Id,  1920.) 

1.  Railroads  «=>484(6)  —  Contributory  neoll- 
geiice  Id  stacking  foddor  near  traok  held 
question  for  Jury. 

Evidence  that  plaintiff  stacked  kaffir  com 
about  125  feet  from  a  railroad  track,  that  it 
was  of  a  dry  and  inflammable  character,  and 
not  protected  from  sparks,  requires  the  sub- 
mission  of  the  issue  of  contributory  negligence 
in  an  action  for  the  burning  of  the  corn. 

2.  Railroads  «=9459( 2) —Practice  of  stacking 
fodder  near  track  does  not  lessen  contributory 
neollgenoo. 

Tbe  fact  that  plaintiff  had  for  several  years 
previously  stacked  inflammable  fodder  on  his 
own  premises  so  near  a  railroad  track  as  to 
show  contributory  negligence  gives  no  prescrip- 
tive right  as  against  the  railroad  company  to 
stack  it  there,  since  the  railroad  company  could 
not  object,  nor  does  it  lessen  plaintiff's  neg- 
ligence in  similarly  stacking  the  fodder  which 
burned. 

3.  Railroads  «=>466  —  Dootrino  of  discovoreii 
peril  hold  Inapplicable  to  flro. 

Knowledge  by  a  railroad  company  that 
fodder  is  stacked  near  its  tracks  without  pro- 
tection from  sparks  does  not  render  it  liable 
under  the  doctrine  of  discovered  peril  for  fail- 
ure to  use  care  to  prevent  the  escape  of  sparks. 

4.  Railroads  «s348l(2)— Evidenoo  that  fodder 
had  been  stacked  In  same  place  previously  Is 
incompetent. 

In  an  action  for  burning  fodder  where  tbe 
railroad  pleaded  contributory  negligence  iiL 
stacking  the  fodder  near  the  track  without  pro- 
tection, the  admission  of  evidence  that  plain- 
tiff had  similarly  stacked  fodder  on  the  same 
premises  for  years  before  time  of  the  fire 
was  inadmissible.  • 

5.  Trial  <S=^350(2)  —  Issue  as  to  evidentiary 
facts  need  not  be  submitted. 

Special  issues  requested  which  called  for 
answer  as  to  evidentiary  facts  were  properly 
refused. 

6.  Trial  «=>35l(5)  —  issues  already  covered 
need  not  be  submitted. 

Special  issues  requested  which  were  suflR 
dently  covered  by  a  special  issue  already  sub 
mitted  need  not  be  given. 
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7.  Trial  «=3 2 1 4— Refusal  to  give  corraet  re- 
quest on  care  to  prevent  flre  Is  erroneous. 

Where  the  judge  did  not  define  the  rights 
and  duties  of  the  railroad  company  in  the  op- 
eration of  its  engine  in  respect  to  prerenting 
the  escape  of  fire,  the  refusal  of  a  correct  re- 
quested instruction  covering  that  issue  would 
be  error. 

8.  Appeal  and  error  e=92l6(4)— A  oorrect  re- 
quest calls  for  oorrect  charge  on  Issue  not 
covered,  but  not  for  more  speoiflo  charge. 

A  requested  instruction,  though  defective, 
is  sufficient  to  require  the  submission  of  a  cor- 
rect charge  on  an  issue  made  by  the  pleadings 
and  evidence  which  bas  not  been  submitted 
at  all;  but,  if  the  issue  has  been  submitted 
generally,  the  party  wishing  a  more  specific 
charge  must  submit  a  correct  instruction  in 
order  to  be  entitled  to  complain  on  appeal. 

9.  Trial  «s>260(7)  —  Court  should  correctly 
charge  rallrvad't  duty  to  prevent  flre  in  ad- 
dition to  general  negllgenoe. 

Since  certain  facts  establish  prima  facie 
negligence  by  a  railroad  in  causing  a  fire,  the 
court  should  submit  the  defense  of  proper 
equipment  and  operation  of  the  engine  setting 
out  the  fire,  notwithstanding  it  had  already  sub- 
mitted generally  the  issues  of  negligence  and 
contributory  negligence. 

Appeal  from  Donley  County  Court;  W. 
T.  Link,  Judge. 

Action  by  J.  A.  Thompson  against  the  Ft 
Worth  &  Denver  City  Railway  Company  and 
another.  Judgment  for  plaintiff,  and  defend- 
ants appeal.     Reversed  and  remanded.' 

Thompson,  Barwise,  Wharton  &  Hlner,  of 
Ft  Worth,  E.  A.  Simpson,  of  Amarillo,  and 
R.  H.  BevlUe,  of  Clarendon,  for  apiiellants. 

A.  T.  Cole,  of  Clarendon,  for  appellee. 

BOrCE,  J.  Appellee  brought  suit  against 
the  Ft.  Worth  &  Denver  City  Railway  Com- 
pany and  Walker  D.  Hines,  Director  General 
of  Railroads,  to  recover  damages  for  the 
burning  of  73  tons  of  kafflr  corn,  pummies, 
comshuctcs,  etc.,  alleged  to  have  tteen  set  ou 
flre  by  sparks  thrown  from  an  engine  operat- 
ed on  the  line  of  road  of  the  defendant  rail- 
way company,  while  said  property  was  un- 
der the  control  and  operation  of  said  Walker 
D.  Hines,  under  authority  of  the  Congress  of 
the  United  States  and  proclamation  of  the 
President  It  is  alleged  that  said  kafflr  com 
was  stacked  on  property  o>vned  or  controlled 
by  the  plalntlfE,  about  200  feet  from  the  right 
of  way  of  the  railway  companj',  and  that  the 
defendants,  through  the  negligent  operation 
of  an  engine  near  said  stacks  of  feed,  permit- 
ted sparks  to  be  ejected  from  said  engine, 
starting  a  fire  which  consumed  said  feed.  The 
defendants  answered,  denying  that  they  set 
out  said  flre,  and  specially  answered  that  the 
engine  in  question  was  equipped  with  the  best 
approved  spark  arresters  and  devices  for  pre- 
venting the  escape  of  fire,  and  that  such  ap- 


pliances were  in  proper  condition,  and  the 
engine  was  being  properly  handled  at  the 
time.  The  defendants  further  pleaded  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence In  placing  said  kaffir  com  and  otlier 
feed  which  was  of  a  dry  and  inflammable 
character,  In  such  close  proximity  to  Oie 
tracks  of  the  railway  company  without  cover- 
ing same  or  otherwise  protecting  it  from  the 
danger  of  ignition  from  sinrks  from  passing 
engines.  A  trial  resulted  in  a  Joint  Judgment 
for  the  plaintiff  against  the  railway  com- 
pany and  the  said  Walker  D.  Hines,  Director 
General. 

[1-4]  The  first  assignment  is  to  the  action 
of  the  court  in  permitting  the  plaintiff  to 
show  that  the  premises  on  wliich  this  feed 
was  stacked  at  the  time  had  l)een  used  for 
such  purposes  for  a  iwriod  of  four  years 
before  the  time  of  the  fire.  We  are  not  In- 
formed on  what  theory  this  testimony  was  ad- 
mitted. The  evidence  showed  that  the  stacks 
in  question  were  about  125  feet  from  the 
nearest  track  of  the  railway  company;  that 
such  feed  was  of  a  dry,  Infiammable  char- 
acter, and  was  not  protected  in  any  way 
from  sparks  that  might  be  thrown  out  by 
passing  engines.  Such  facts  were  shown 
as  would  require  the  submission  of  an  is- 
sue of  contributory  negligence  under  the 
law  as  now  settled  by  the  decision  of  the 
Supreme  Court,  In  the  case  of  Railway  Co. 
V.  Arey,  107  Tex.  366,  179  S.  W.  860,  I*  K.  A. 
1916B,  1065.  The  feed  stacks  were  not  on 
the  property  of  the  railway  company,  and  it 
could  have  taken  no  action  to  prevent  such 
use  of  the  premises.  The  plaintiff  had  the 
right  during  all  such  time  to  use  said  prem- 
ises for  such  purpose  and  could  acquire  no 
rights  against  the  railway  company  on  any 
theory  of  consent  or  acquiescence  by  It  in 
such  use.  If  the  plaintiff  were  guilty  of  neg- 
ligence in  the  first  place,  in  placing  property 
of  this  character  in  such  proximity  to  the 
tracks  of  the  railway  company,  the  long  con- 
tinuance of  such  negligence  did  not  change 
the  character  of  the  act.  Waters-Pierce  Oil 
Co.  V.  Snell,  47  Tex.  Civ.  App.  413,  106  S. 
W.  173;  Thompson  on  Law  of  Negligence, 
{  78S2.  Nor  could  the  knowledge  of  the  fact 
on  the  part  of  the  railway  company  that  the 
stacks  were  in  close  proximity  to  its  tracks, 
and  in  danger  of  being  set  on  fire,  impose 
on  it  an  added  liability  on  application  of  the 
doctrine  of  discovered  peril,  for  it  has  been 
expressly  held  that  the  law  of  discovered 
peril  has  no  application  in  sudi  case.  Mor- 
gan Bros.  V.  M.,  K.  &  T.  Ry.  Co.,  108  Tex. 
331,  193  S.  W.  134.  We  think  the  tesUmony 
was  inadmissible  and  calculated  to  have  a 
harmful  effect  in  the  considerati<m  of  the 
case  by  the  Jury. 

[6]  There  was  no  error  in  refusing  to  give 
the  first  and  second  special  issues  requested 
by  the  defendant  These  call  for  answers  as 
to  evidentiary  facts. 
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[•1  The  issaes  requested  and  referred  to 
in  the  f oartli  and  flftb  assignments  were  suf- 
ficiently covered  by  tbe  tUrd  special  Issue 
submitted. 

[7,  t]  The  defendants  introduced  evidence 
to  tbe  effect  that  the  engine  which  it  was 
claimed  set  out  the  fire  was  equipped  with 
the  most  approved  appliances  for  preventing 
the  escape  of  fire;  that  these  were  in  good 
order;  and  that  the  engine  was  being  prop- 
erly handled  at  tbe  time — ^and  thus  estab- 
lished, if  the  Jury  should  have  believed  the 
evidence  offered,  a  complete  defense  to  the 
cause  of  action.  The  defendants  requested 
the  submission  of  an  issue  and  charge  in  con- 
nection therewith,  which  was  sufficient  to  call 
the  court's  attention  to  their  desire  to  have 
this  defense  submitted,  but  which  was  incor- 
rect in  some  particulars,  which  we  need  not 
name.  The  sixth  assignment  is  to  tbe  refusal 
of  the  court  to  submit  this  issue  and  charge 
In  connection  therewith.  The  court  in  his 
charge  gave  the  ordinary  definition  of  negli- 
gence and  submitted  an  issue  as  to  whether 
•  the  defendant,  by  the  operation  of  its  locomo- 
tive, set  Are  to  plalntUTs  feed,  and  as  to 
whether  such  action  on  the  part  of  the  de- 
fendant railway  company  was  "negligence" 
as  that  term  had  been  defined.  There  was 
nothing  In  the  charge  defining  the  rights  and 
duties  of  the  railway  company  in  the  opera- 
tion of  its  engine  in  respect  to  preventing  the 
escape  of  fire  therefrom.  We  do  not  doubt 
that,  if  the  instruction  and  issue  requested 
in  connection  therewith  had  been  correct, 
then  this  assignment  would  present  reversi- 
ble error,  for  unquestionably  the  defendants 
bad  the  right  to  have  this  defense  presented 
to  the  Jury.  It  is  the  rule,  as  we  understand 
It,  that.  If  an  issue  made  by  the  pleadings 
and  evidence  has  not  been  submitted  at  ail,  cause  remanded, 
a  requested  instruction,  though  defective,  is 
sufficient  to  call  the  court's  attention  to  the 
matter  and  require  the  submission  of  a  cor- 
rect charge  on  the  issue.  But  if  the  issue  has 
been  sobmitted  generally,  the  party  wishftig  a 
more  specific  charge  must  submit  a  correct 
Instruction  in  order  to  be  entitled  to  complain 
on  appeal. 

[9]  Of  course,  it  may  he  said  that  In  this 
case  tbe  ultimate  Issue  of  liability,  aside 
from  the  special  defense  of  contributory  neg- 
ligence, was  one  of  negligence  on  the  part  of 
the  railway  company,  and  that  the  submis- 
sion of  the  Issue  of  negligence  generally  cov- 
ered this  defense  of  the  proper  equipment  and 
operation  of  the  engine,  setting  out  the  fire. 
However,  the  law  of  these  cases  is  different 
from  that  of  the  ordinary  case  of  negligence, 
in  that  the  court  in  charging  the  law  may 
tell  the  Jury  that  certain  facts  make  a  prima 
facie  case  of  negligence  and  that  certain  oth- 
er facts  rebut  this  case  so  made^  so  that  the 
real  issues  to  be  determined  by  a  Jury  In 
such  cases  are  as  to  whether  the  fire  was  set 
by  the  railway  company  and  whether  the 


railway  company  had  met  the  requirements 
of  the  law  as  to  the  equipment  and  handling 
of  Its  Oiglnes.  By  the  submission  of  a  gen- 
eral issue  of  negligence  without  any  instruc- 
tions in  c(Minection  therewith,  as  to  the  law 
applicable  to  this  character  of  case,  the  Jury 
was  without  any  practical  information  to 
guide  them  in  their  decision  of  the  facts. 
While  only  ultimate  Issues  are  to  be  submit- 
ted, the  court  ought  to  so  frame  them,  or  the 
charges  given  in  connection  therewith,  as  to 
apply  to  tbe  concrete  facts  of  the  particular 
case.  In  view  of  our  reversal  of  the  case 
on  other  grounds,  we  need  not  decide  wheth- 
er we  would  be  required  to  reverse  the  case 
on  this  assignment,  but  have  indicated  our 
views  as  to  the  matter  for  guidance  of  tbe 
court  up<Hi  another  trial. 

It  is  contended  by  appellant  that  the  court 
erred  in  entering  Judgment  against  the  rail- 
way company^  It  has  been  held  in  a  number 
of  cases  that  no  Judgment  can  be  rendered 
against  a  railway, company  for  damages  in- 
flicted in  the  operation  of  the  railway  prop- 
erty by  the  Director  General.  Baker  v.  Bell, 
219  S.  W.  246;  G.,  H.  &.  S.  A.  By.  Co.  v. 
Wurzback,  219  S.  W.  252;  Western  Union 
Telegraph  Co.  v.  K.  L.  Wallace,  224  S.  W. 
— ,  not  yet  reported ;  Mardis  v.  Hines,  Direc- 
tor General  (D.  C.)  258  Fed.  945;  Haubert  v. 
B.  &  O.  By.  Co.  (D.  C.)  259  Fed.  361;  Hatch- 
er &  Snyder  v.  A.,  T.  &  S.  F.  By.  Co.  (D.  C.) 
258  Fed.  952;  Shumacker  v.  Pennsylvania 
Railway  Co.,  106  Misc.  Rep.  564,  175  N.  Y. 
Supp.  84.  We  have  not  ourselves  undertaken 
an  exhaustive  consideration  of  the  question, 
but  would  be  disposed  to  follow  the  decisions 
of  the  other  Courts  of  Civil  Appeals  and  gen- 
eral trend  of  the  decisions  of  other  courts. 

The  Judgment  will  be   reversed,   and  the 


MARTIN  et  ai.  v.  MARTIN.     (No.  2239.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

May  27,  1920.    Rehearing  Denied 

June  3,  1920.) 

t.  Evldenoa  «S94I9(2)— Reoltai  of  iteed  aa  to 
'  consideration  oontraetual  and  subject  to  pa- 
rol evidence  rule. 
Recital,  in  deed  of  father  and  stepmother 
to  their  son,  that  it  was  in  consideratien  of 
his  relinquishment  of  all  tbe  claim  which  he 
might  have  at  any  time  in  tbe  future  to  any 
estate  which  they  might  have,  held  contractual 
in  the  sense  that  it  was  subject  to  tbe  parol 
evidence  rule. 

2.  Estoppel  «=>22(2)— Recital  as  to  considera- 
tion held  reilnqolshment  of  claims  by  gran- 
tee's son. 
Recital,  in  deed  of  father  and  stepmother  to 
son,  that  it  was  in  consideration  of  his  relin- 
quishment of  all  the  claim  which  he  might  have 
at  any  time  in  tbe  future  to  any  estate  they 
might  have,  held  to  mean  that  the  acceptance 
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of  the  deed  by  the  son  was  to  operate  as  a  re- 
linquishment by  him  of  all  claims  which  he  then 
had  or  might  have  in  the  future  to  property 
then  owned  by  bis  father. 

3.  Estoppel  ®=>22  (2)— Recital  constituting  re- 
linquishment by  gi'antee's  son  estopped  Mm 
to  claim  father's  other  lanii. 

Where  a  son  accepted  from  his  father  and 
stepmother  deed  reciting  that  it  was  in  con- 
sideration of  his  relinquishment  of  all  claim 
which  he  might  have  at  any' time  in  the  future 
to  their  estate,  such  son  was  estopped  by  the 
recital  to  assert  title  in  himself  to  any  part 
of  the  land  of  the  father  not  conveyed  to  him. 

Appeal  from  IMstrlct  Court,  Cass  County; 
H.  F.  O'Neal,  Judge. 

Suit  by  W.  A.  Martin  and  others  against 
Rufe  Martin.  From  the  Judgment,  plaintllTs 
appeal.  Reversed,  and  judgment  rendered 
for  plaintiffs. 

Gus  Martin  and  Rufe  Martin  were  the 
only  children  of  J.  L.  Martin  and  his  wife, 
Mary,  who  died  about  1880.  J.  L.  Martin  and 
his  said  wife  owned  as  a  part  of  the  com- 
munity estate  between  them  (it  is  Inferred 
from  the  testimony  in  the  record)  a  tract  of 
land,  which  he  sold  after  her  death  for  about 
5600.  Afterward,  while  he  was  a  widower, 
said  J.  L.  Martin  purchased  a  tract  of  160 
acres.  By  a  deed  dated  April  5,  1889,  be, 
joined  by  his  then  wife,  he  having  married 
again,  conveyed  80  acres  of  this  tract  to  his 
son  Rufe,  "in  consideration,"  it  was  recited 
In  the  deed,  "of  his  relinquishment  of  all  the 
claim  which  he  may  have  at  any  time  in  the 
future  to  any  estate  which  we  may  have." 
Gus  Martin  died  in  1886,  leaving  appellants 
W.  A.  Martin,  Minnie  Martin,  and  DoUle 
Puckett,  his  only  children,  surviving  him. 
Afterwards  said  J.  L.  Martin  died,  leaving 
surviving  him  bis  widow,  his  son  Rufe,  and 
the  children  named  above  of  his  son  Gus. 
The  widow  died  In  1918.  This  suit  was  by 
said  children  of  Gus  Martin,  appellants  here, 
against  Rufe  Martin,  appellee,  to  try  the  title 
to  the  80  acres  remaining  of  said  160  acres 
tract  after  80  acres  thereof  was  conveyed  to 
Rufe  Martin  as  stated,  which  said  J.  L.  Mar- 
tin owned  when  he  died.  The  theory  on 
which  appellants  claimed  the  entire  80  acres, 
instead  of  an  undivided  one-half  thereof,  was 
that  it  conclusively  appeared  from  the  deed 
and  recital  therein  set  out  above  that  the  con- 
veyance of  the  80  acres  to  appellee  was  an  ad- 
vancement to  him  by  J.  h.  Martin  out  of  his 
estate  which  was  intended  by  said  J.  L.  Mar- 
tin to  be  and  was  accepted  by  appellee  as  be- 
ing in  full  satisfaction  of  every  claim  ap- 
pellee then  iad  and  of  every  claim  he  might 
thereafter  have  against  said  J.  L.  Martin  or 
his  estate,  and  that  appellee  therefore  was 
estopped  to  assert  title  in  himself  to  any  part 
of  the  estate  owned  by  J.  L.  Martin  at  his 
death.    Appellee  denied  that  his  acceptance 


of  the  deed  had  such  effect;  and  alleged,  and 
over  appellants'  objection  was  permitted  to 
adduce  testimony  which  tended  to  prove,  that, 
while  J.  L.  Martin  had  conveyed  the  80  acres 
to  him,  said  Martin  had  before  that  time  con- 
veyed or  had  one  Klzer  to  convey  a  tract  to 
Gus  Martin,  which  with  the  improvements 
thereon  was  of  greater  value  than  the  80  acres; 
and  further  that  both  the  conveyance  to  him 
and  the  conveyance  to  Gus  Martin  were  In- 
tended only  to  be  in  satisfaction  of  claims 
they  respectively  had  against  said  J.  L.  Mar- 
tin on  account  of  the  Interest  of  their  mother 
In  the  community  estate  between  ber  and  said 
J.  L.  Martin  which  be'  had  appropriated  to 
his  own  use.  The  trial  was  to  the  court  with- 
out a  jury.  The  appeal  is  from  a  Judgment 
determining  that  appellants  owned  an  un- 
divided one-half  and.  appellee  the  other  un- 
divided one-half'  of  the  land,  and  directing 
a  partition  thereof  between  them. 

Hugh  Carney,  of  Atlanta,  for  api)eUant8. 
O'Neal  &  AUday,  of  Atlanta,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
a6ove.)  [1-3]  We  agree  with  appellants  that 
the  recital  in  the  deed  to  Rufe  Martin  set  out 
In  the  statement  above  was  contractual  In  the 
sense  that  It  was  subject  to  the  parol  evi- 
dence rule  (17  Cyc.  567  et  seq. ;  Kahn  v. 
Kahn,  94  Tex.  114,  68  S.  W.  825) ;  and  fur- 
ther that  the  plain  meaning  of  the  recital 
was  that  the  acceptance  by  Rufe  Martin  of 
£he  deed  containing  it  was  to  operate  as  a 
relinquishment  by  him  of  every  claim  he  then 
had  and  of  every  claim  ^e  thereaft^  might 
have  to  property  then  owned  by  J.  L.  Martin 
and  to  property  which  said  J.  L.  Martin 
thereafter  might  acquire.  And,  while  there 
are  plausible  reasons  and  respectable  au- 
thorities which  support  a  contrary  view 
of  the  question,  we  also  agree  with  ap- 
pellants that  Rufe  Martin  having  accepted 
said  deed  was  estopped  by  said  recital  from 
asserting  title  In  himself  to  a  part  of  the  land 
in  controversy.  1  R.  C.  L.  673 ;  In  re  Simon, 
158  Mich.  256,  122  N.  W.  544,  17  Ann.  Cas. 
723,  and  note  page  725  et  seq.;  Daggett  v. 
Barre,  135  S.  W.  1099 ;  Barre  v.  Daggett,  105 
Tex.  572,  153  S.  W.  120.  The  doctrine  ap- 
proved by  the  greater  .weight  of  the  author- 
ities, and  which  we  think  is  supported  by  the 
better  reasons,  is  stated  in  1  R.  _0.  L.  673, 
cited  above,  as  follows: 

"It  is  common  for  a  child,  on  receiving  an 
advancement,  to  release  his  right  to  any  further 

distributive  share  in  the  donqr's  estate.  It  is 
now  generally  recognized  therefore  that  when 
a  child  accepts  and  uses  an  advancement  given 
and  received  as  his  full  distributive  share  of 
the  estate  he  is  estopped  from  denying  the 
express  conditions  contained  in  the  instrument 
by  virtue  of  which  he  received  It.  If  he  does 
not  want  to  be  bound  thereby,  he  should  not 
receive  it.    Whether  the  arrangement  is  called  a 
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contract  not  to  take,  or  release  to  take  effect  in 
the  future,  the  principle  is  the  same.  When 
the  estate  is  cast  by  the  death  of  the  ancestor, 
it  operates  to  estop  the  heir  to  take  what  be 
has  agreed  he  ■nill  not  claim.  The  justice  of 
the  rule  is  apparent.  Sometimes  the  present 
use  of  a  certain  snm  is  worth  more  to  a  child 
than  the  uncertain  prospect  of  sharing  in  a 
parent's  estate,  although  the  future  share  may, 
in  the  end,  amount  to  many  times  its  present 
value.  Therefore  the  law  kindly  permits  child 
and  parent,  taking  into  consideration  the  es- 
tate of  the  parent,  the  uncertainty  of  life,  the 
precarious  nature  of  property  and  wealth  and 
the  ages,  necessities,  and  surroundings  of  both, 
to  fix  on  a  certain  amount  which,  received  by 
the  child,  shall  be  deemed  equivalent  at  the 
time  of  the  receipt  thereof  to  a  full  distributive 
portion  of  the  parent's  estate  at  the  time  of 
his  death.  Another  reason  given  is  that  it 
must  be  presumed  that  the  parent  relief  upon 
the  agreement  and  release,  and  but  for  it  would 
have  made  a  will;  and  that  the  child  shoqld  be 
compelled  to  abide  by  his  promise  and  thus 
prevent  the  just  expectations  of  the  parent 
from  being  disappointed.  To  the  suggestion 
that  a  considerable  inequality  of  interest  may 
be,  in  fact,  the  result  of  accepting  an  advance- 
ment as  in  full  for  the  statute  share,  it  haa 
been  replied  that  in  most  cases  it  is  uncer- 
tain whether  any  advancement  will  not  result 
in  inequality.  The  ancestor,  after  advancing  a 
child  or  children,  may  accumulate  or  may  lose 
property,  or  other  children  may  be  bom,  and 
thereby  the  whole  theory  of  equality  of  distri- 
bution will  be  upset.  •  •  •  The  release  need 
not  be  executed  with  any  greater  formality 
than  a  simple  contract,  and  there  is  no  neces- 
sity for  its  being  executed  under  seal.  It  is 
not  even  essential  that  a  child  shall  sign  a  deed 
from  his  father  which  contains  an  agreement 
relinquishing  any  further  right  to  share  in  the 
father's  estate.  By .  accepting  the  deed  and 
entering  into  the  enjoyment  of  the  property 
thereby  transferred  he  estops  himself  from 
thereafter  claiming  a  further  share  of  his  fa- 
ther's estate." 

Tbe  judgment  will  be  reversed,  and  Judg- 
ment will  be  here  rendered  for  appellants  for 
all  the  land  they  sued  for. 


TKEUBER  V.  MAREK  et  al.     (No.  2272.) 

(Court  of  CHvil  Appeals  of  Texas.    Texarkana. 
May  6,  1920.) 

1.  Evidenc«  «=3222 ( hO)— Ex  parte  statement 
of  defendant  in  cross-action  Inaiiniissible  on 

plaintiff's  behalf. 
An  ex  parte  statement  under  oath  by  a  de- 
fendant, brought  in  by  the  original  defendant 
under  an  order  obtained  by  the  original  defend- 
ant, is  inadmissible  in  behalf  of  plaintiff  against 
tbe  original  defendant. 

2.  Bills  and  notes  <&=3|04— Money  wrongfully 
obtained  from  another  Is  good  consideration 
for  notes  In  payment  thereof. 

Money  fraudulently  or  wrongfully  obtained 
from  another  by  the  maker  of  a  note  is  good 
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consideration  for  promissory  notes,  chattel 
mortgages,  and  the  delivery  of  property  in 
payment  therefor. 

3.  Appeal  and  error  ®=>  1050(1)  —  Bills  and 
notes  <3=>I0'I — Admission  of  Incompetent  evi- 
dence held  prejudicial;   father  and  son  liable 
on   note  procured   by  threat  of   prosecution 
for  money  wrongfully  obtained  by  son. 
Where  a  son  fraudulently  or  wrongfully  ob- 
tained property  from  another,  both  the  father 
and   the  son   are  liable  on   notes  and   chattel 
mortgages  executed  by  them  in  payment  of  the 
sums  BO  obtained,  though  they  were  executed 
under  threat  of  criminal  prosecution,  so  tbaS 
tbe  admission  of  an  incompetent  ex  parte  state- 
ment that  the  son  did  not  obtain  the  money 
wrongfully  was  error  prejudicial  to  defendant 
in  an  action  to  cancel  note. 

Appeal  from  District  Court,  Burleson  Coun- 
ty; R.  J.  Alexander,  Judge. 

Action  by  F.  P.  Marek  and  another  against 
Ed  Theuber,  in  which  the  defendant  made 
one  Philp  a  party  defendant  Judgment  for 
plaintiffs  and  for  the  original  defendant 
against  the  defendant  Phllp  on  the  cross-ac- 
tion, and  defendant  appeals.  Reversed  and 
remanded. 

Tbe  action  Is  by  F.  F.  Marek  and  his  son, 
Ed  Marek,  against  the  appellant  Ed  Theu- 
ber, to  cancel  two  notes  aggregating  $2,200 
and  the  two  chattel  mortgages  executed  to 
secure  the  same,  and  to  recover  $170  in  mon- 
ey paid  and  tbe  value  of  certain  live  stock 
delivered  to  the  api)ellant.  It  Is  alleged  In 
the  petition  that  the  notes,  mortgages,  money, 
and  cattle  w£re  obtained  from  the  appellees 
by  wrongful  representations  and  duress  by 
means  of  threats  of  a  criminal  prosecution. 
The  appellant  answered  by  general  denial, 
and  by  cross-action  pleaded  that  tne  money, 
notes,  mortgages,  and  personal  property  were 
voluntarily  paid,  executed  and  delivered  to 
him  for  money  belonging  to  him  which  was 
Illegally  used  and  converted  by  Ed  Marek 
and  one  Philp,  acting  together  to  defrajid 
him,  and  prayed  for  Judgment  for  the 
debt  and  foreclosure  of  the  mortgages. 
The  defendant  made  Phllp  a  party  defend- 
ant to  the  suit,  and  asked  for  personal  Judg- 
ment against  him  for  $5,000,  alleged  to  be 
money  of  the  defendant's  In  the  possession 
of  Philp  and  to  have  been  converted  by  him. 
The  case  was  submitted  on  special  Issues, 
and  the  Jury  made  the  following  answers: 
(1)  That  Ed  Marek  was  not  indebted  to  the 
defendant  Theuber ;  (2)  that  the  notes,  mort- 
gages, and  personal  property  were  wrongfully 
obtained  from  Ed  Marek  and  P.  P.  Marek 
under  duress  of  threats  ot  criminal  prosecu- 
tion of  Ed  Marek  for  a  felony ;  and  (3)  that 
the  defendant  Phllp  was  indebted  to  the  de- 
fendant Theuber  in  the  sum  of  $4,868.39.  In 
accordance  with  the  verdict  the  court  enter- 
ed Judgment  in  favor  of  the  Mareks  for  the 
money  paid  and  for  the  value  of  the  cattle 
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delireretl,  and  canceling  tbe  notes  and  mort- 
gages in  evidence.  Judgment  was  also  en- 
tered in  favor  of  Ed  Tbeuber  against  the 
defendant  Pbllp. 

W.  M.  Eilliard,  of  Caldwell,  and  Searcy  & 
Botts,  of  Brenham,  for  appellant. 

T.  J.  Carter,  of  Caldwell,  and  Mathis, 
Teague  &  Mathis,  of  Brenham,  for  appellees. 

LEVY,  J.  (after  stating  the  facts  as  above). 
[1]  Appellant  made  James  Phllp  a  party  de- 
fendant In  this  cause,  and  at  the  same  time 
asked  for  an  order  requiring  Phllp  to  file  a 
statemoit  under  oath,  showing  his  dealings 
in  tbe  alleged  cattle  transactions.  The  court 
made  a  vacation  order,  requiring  Phllp  to  file 
a  sworn  statement  as  asked  for  by  appellant. 
In  obedience  to  the  order  of  the  Judge  said 
Phllp  filed  a  sworn  statement,  setting  forth 
an  agreement  with  appellant  to  purchase  cat- 
tle, and  specifying  the  cattle  bought  and  tbe 
amount  paid  for  them.  The  statement  fur- 
ther recited  that — 

"Ed  Marek  never  received  any  of  Ed  Theu- 
ber's  money  from  the  bank  or  from  me,  except 
in  payment  of  cattle  which  he  sold  and  deliv- 
ered to  me,  and  Ed  Theuber  got  every  dol- 
lar the  cattle  brought  when  sold. 

"Every  dollar  I  received  for  the  sale  of  cat- 
tle I  turned  over  to  Ed  Theuber.  He  kept 
books.  He  kept  the  money  and  I  never  could 
get  a  settlement  out  of  faim.  I  do  not  owe  Ed 
Theuber  one  cent,  and  Ed  Marek  does  not 
owe  him  a  dollar  in  this  cattle  basiness  while 
I  was  handling  it.  I  bought  a  lot  of  cattle 
from  Ed  Marek  and  paid  him  for  them.  He 
bought  quite  a  number  from  me  and  paid  me  for 
them,  and  Ed  Theuber  got  the  money." 

The  plaintiff  ottered  the  above  statement  In 
evidence,  and  the  appellant  excepted  to  the 
ruling  of  the  court  in'  admitting  It  The  de- 
fendant Phllp  did  not  appear  in  the  trial, 
and  a  Judgment  by  default  was  entered 
against  him  in  favor  of  appellant  on  bis  cross- 
action.  It  Is  believed  there  ifras  error  In  ad- 
mitting the  ex  parte  statement  In  evidence, 
requiring  a  reversal  of  the  Judgment  as  to 
both  F.  F.  Marek  and  Ed  Marek.  For  tbe 
said  ex  parte  statement  of  Phllp  went  to 
show  that  Ed  Marek  did  not  fraudulently 
take  money  belonging  to  Theuber  and  had  not 
committed  any  criminal  oftense.  And  the 
evidence  in  the  record  is  a  disputed  question 
as  to  whether  or  not  Ed  Marek  fraudulently 
or  wrongfully  obtained  the  money  of  the  ap- 
pellant, and  whether  or  not  Ed  Marek  and 
Jim  Phllp  acted  together,  as  alleged,  to  de- 
fraud the  appellant.  The  Jury  could  easily 
have  been  influenced  to  decide  the  disputed 
issue  by  looking  to°  and  accepting  the  ex  parte 
statement  before  them. 

[2,  3]  If  It  be  true  that  Ed  Marek  fraud- 
ulently or  wrongfully  obtained  the  money  of 
the  appellant,  then  there  is  a  good  considera- 
tion for  the  notes,  mortgages,  and  property 


in  evidence.  For  money  fraudulently  oi 
wrongfully  obtained  from  another  is  a  good 
consideration  for  a  promissory  note  taken  in 
payment  of  it.  Thorn  v.  Plnkham,  84  Me. 
101,  24  Atl.  718,  20  Am.  St.  Rep.  335.  And  If 
it  be  true,  as  alleged  in  the  cross-action,  that 
F.  F.  Marek  voluntarily  gave  tbe  notes  and 
mortgages  to  repay  the  money  fraudulently 
or  wrongfully  gotten  by  his  son,  then  F.  F. 
Marek  is  liable  on  his  contract  So  if  Ed 
Marek  was  guilty  in  fact  of  having  fraudu- 
lently obtained  the  money  of  Theuber,  he 
would  be  liable  on  his  note  and  bill  of  sale 
in  suit,  even  though  be  executed  them  under 
threat  of  a  criminal  prosecution.  And  If  F. 
F.  Marek  did  not  execute  the  notes  and  mort- 
gages under  duress,  but  to  secure  the  pay- 
ment of  the  money  wrongfully  or  fraudulent- 
ly gotten  by  his  son  from  the  appellant,  F. 
F.  Marek  would  be  liable  on  his  undertak- 
ings.-  The  evidence  complained  of  bore  di- 
rectly upon  tbe  pivotal  Issues  In  tbe  case,  and 
was,  we  think,  illegal  evidence  in  the  form 
offered. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


GILMORE  V.  6RAND  TEINPLE  &  TABER- 
NACLE IN  STATE  Of  TEXAS  OF 
KNIGHTS  AND  DAUGHTERS  OF  TA- 
BOR OF  INTERNATIONAL  ORDER  OF 
TWELVE.     (No.  2265.) 

(C!onrt  ot  Civil  Appeals  of  Texas.    Tezarkana. 
May  27,  1920.) 

1.  Ilisuranoe  <s=>747— Beneficiary  In  oertlfleafe 
of  suspended  member  not  entitled  In  view 
of  by-laws. 

Where  mutual  benefit  certificate  stipulated 
society  should  not  be  liable  unless  insured  when 
he  died  was  in  good  standing  with  his  taber- 
nacle, endowment  department,  and  grand  temple 
and  tabernacle,  certificate  accordmgly  was  not 
binding  on  society  when  member  died,  not  in 
good  standing,  but  suspended  for  failure  to  pay 
endowment  tax  on  certificate  for  a  quarter. 

2.  Insurance  €=:376 1— Requirement  of  by-laws 
as  to  good  health  prevented  relnstatenent  on 
payment  of  delinquent  endowment  tax. . 

Where  by-laws  of  benefit  society  expressly 
provided  that,  if  insured  was  not  in  good  health 
when  payment  of  a  delinquent  quarterly  en- 
dowment tax  on  his  certificate  was  made,  pay- 
ment should  not  operate-to  reinstate  him,  pro- 
vision mast  be  given  effect,  such  facts  exist- 
ing, as  barring  tbe  beneficiary. 

• 

Appeal  from  District  Conrt,  Harris  Coun- 
ty; Henry  J.  Dannenbanm,  Judge. 

Suit  by  Hattie  Gilmore  against  tbe 
Grand  Temple  and  Tabernacle  in  the  State 
of  Texas  of  the  Knights  and  Daughters  of 
Tabor  of  the  International  Order  of  Twelve. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 
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December  12,  1911,  Ai>pcllee  a  fraternal 
benefit  society  Issued  a  certificate  whereby  It 
bound  Itself  to  pay  |1,000  to  appellant,  the 
beneficiary  named  therein,  when  her  husband, 
James  I.  Gilmore  the  Insured,  died,  if  he  was 
then  "in  good  standing  with  bis  tabernacle, 
the  endowment  department,  and  the  grand 
temple  and  tabernacle."  At  the  time  he  died, 
to  wit,  June  26,  1916,  Gilmore  was  appellee's 
grand  auditor.  This  suit  was  by  appellant 
as  the  beneficiary  named  in  the  certificate  to 
recover  the  amount  thereof,  and  by  her  as 
the  sole  heir  of  said  Gilmore  to  recover  the 
value  of  services  she  claimed  he  had  per- 
formed for  appellees  as  its  grand  auditor. 
After  the  parties  had  presented  the  testimony 
they  respectively  relied  on,  the  court  instruct- 
ed the  Jury  to  return  a  verdict  in  appellee's 
favor.  The  appeal  is  from  a  judgment  in 
conformity  to  such  a  verdict 

M.  H.  Broyles,  of  Houston,  for  appellant 
Fred  IL  Swltzer,  of  Houston,  for  appellee. 

WIDLSON,  O.  J.  (after  stating  the  facts  as 
above).  Appellant  insists  there  was  testi- 
mony which  warranted  a  finding  that  appel- 
lee was  liable  to  her  on  the  certificate  she 
sued  on,  and  that  the  trial  court  therefore 
erred  when  he  instructed  the  Jury  to  find  in 
appellee's  favor. 

From  the  testimony  it  appeared  that  the 
certificate  and  the  laws  of  the  society  as  they 
were  when  it  was  issued,  and  as  they  might 
be  in  the  future  as  the  result  of  amendments 
and  additions  thereto,  constituted  the  con- 
tract between  the  parties,  and  it  was  pro- 
vided In  said  laws  that — 

"No  subordinate  temple  or  tabernacle,  nor 
any  subordinate  ofiBcer  or  member,  shall  have 
the  power  or  authority  to  waive  any  provisions 
of  the  laws  or  constitution  of  this  order  or 
of  the  Taboriaa  endowment  benefit." 

By  the  terms  of  the  certificate  appellee  was 
not  to  be  liable  to  appellant  as  the  benefici- 
ary named  therein  unless  the  insured  when 
he  died  was  "in  good  standing  with  his  taber- 
nacle, the  endowment  department,  and  the 
grand  temple  and  tabernacle." 

'By  Its  laws  as  they  existed  prior  to  July, 
1910,  the  society  could  issue  certificates  for 
only  $300  each.  The  insured  as  a  member 
of  the  society  then  held  a  certificate  for  that 
amount  The  "endowment  tax"  on  such  a 
certificate  was  $1  per  quarter. 

At  the  time  stated  the  laws  of  the  society 
were  so  changed  as  to  authorize  the  issuance 
of  certificates  for  $1,000  also,  and  as  to  au- 
thorize then  existing  members  who  wished  to 
do  so  to  exchange  the  $300  certificates  they 
held  for  $1,000  certificates.  The  endowment 
tax  on  certificates  for  $300  continued  to  be 
$1  per  quarter.  The  endowment  tax  on  cer- 
tificates $1,000  was  fixed  at  $3  per  quarter, 
and  a  member  who  wished  his  $300  certificate 
changed  to  one  for  $1,000  was  required  to 
"p&5,"  quoting,  "twelve  calendar  months  $3 


a  quarter  from  the  date  that  his  policy  is 
changed  before  the  $1,000  policy  becomes  ef- 
fective or  in  full  force." 

It  appeared  without  dispute  in  the  testi- 
mony that  the  insured  did  not  comply  with 
the  requirement  that  he  pay  $S  per  quarter 
during  said  12  months,  but  that  he  instead 
paid  only  $1  per  quarter  during  that  time. 
By  amendments  of  the  laws  of  the  society 
made  in  1914  the  endowment  tax  on  certifi- 
cates for  $300  was  increased  to  $1.35  per 
quarter  and  on  $1,000  certificates  to  $4.50  per 
quarter.  Thereafter  the  insured,  who  there- 
tofore had  paid  an  endowment  tax  of  only  $1, 
began  to  pay  $1.35,  and  never  afterward  paid 
more  than  that  sum  as  such  a  tax. 

The  insured  never  having  paid  the  endow- 
ment tax  he  should  have  paid  on  a  certificate 
for  $1,000,  but  having  always  Instead  paid 
the  tax  he  should  have  paid  on  a  certificate 
for  $300,  the  society  at  his  death  treated  the 
certificate  issued  to  him  as  one  for  $300,  and 
paid  to  appellant  that  sum,  less  a  tax  of  $10, 
chargeable  against  it  by  a  law  of  the  society. 

In  the  amendments  referred  to  it  was  pro- 
vided that  the  endowment  quarters  should 
begin  with  the  1st  days  in  December,  March, 
June,  and  September,  and  that  the  failure 
of  a  member  to  pay  the  endowment  tax  "on 
or  before  the  first  day  of  the  first  month  of 
the  endowment  quarter  •  •  »  ipso  facto 
suspends  such  member  and  his  or  her  benefi- 
ciary from  the  right  to  participate  in  the  en- 
dowment fund,  until  the  said  endowment  tax 
and  other  dues  and  assessments  and  taxes 
have  been  paid  and  the  said  endowment  tax 
has  reached  the  ofilce  of  the  chief  grand 
scribe."     And  further  that— 

"Any  member  suspended  for  nonpayment  of 
endowment  tax  may  be  reinstated  upon  the 
payment  within  60  days  from  the  date  of  the 
suspension  of  all  arrearages  of  every  kind,  in- 
cluding the  current  endowment  tax;  provided, 
however,  that  he  be  in  good  health  at  the  time 
of  the  reinstatement.  Whenever  any  endow- 
ment tax  is  tendered  by  a  member  or  any  one 
else  for  him  for  the  purpose  of  reinstatement 
such  tender  shall  be  in  effect  a  warranty  by 
guch  member  that  he  is  in  good  health,  and 
when  paid  by  the  member  or  any  one  on  the 
member's  behalf  after  such  member's  suspen- 
sion the  same  shall  be  received  and  retained 
without  waiving  any  of  the  provisions  of  this 
section;  provided  further,  that  the  receipt  and 
retention  of  such  payments  in  case  the  sus- 
pended member  is  not  in  good  health  shall  not 
have  the  effect  of  reinstating  said  member  or 
entitling  such  member  or  his  beneflciarieB  to 
any  right  under  his  endowment  certificate." 

It  api)eared  without  dispute  ia  the  testimo- 
ny that  the  endowment  tax  due  from  the  in- 
sured for  the  quarter  beginning  June  1,  1916, 
was  not  paid  to  the  lodge  of  which  he  was  a 
member  until  the  22d  day  of  tliat  month, 
that  be  was  thai  sufCering  from  paralysis, 
and  that  he  died  three  or  four  days  thereaft- 
er.   When  the  tax  reached  the  office  of  the 
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chief  graud  scribe  does  not  appear  from  any- 
thing we  have  found  in  the  record. 

[1J  Concedhig,  hut  not  deciding,  that  the 
certificate  was  effective  notwithstanding  the 
provision  in  the  by-laws  which  declared  it 
should  not  be  if  the  insured  failed,  as  be 
did,  to  pay  an  endowment  tax  of  $3  a  quarter 
during  the  twelve  months  following  its  date, 
it  is  plain  it  nevertheless  was  not  valid  and 
binding  on  appellee  at  the  time  the  insured 
died,  because  he  was  not  then  in  good  stand- 
ing in  the  society,  as  it  was  stipulated  in  the 
certificate  he  must  be,  but  instead  stood  sus- 
pended because  of  bis  failure  to  pay  the  en- 
dowment tax  on  or  before  the  first  day  of  the 
quarter  beginning  June  1,  1916.  The  provi- 
sion of  the  by-laws  applicable  was  that  such 
failure  should  ipso  facto  suspend  a  member 
and  the  right  of  his  beneficiary  to  participate 
in  the  endowment  fund  until  the  tax  and  all 
other  dues  and  assessments  had  been  paid 
and  the  "endowment  tax  bad  reached  the 
office  of  the  chief  grand  scribe." 

[2]  Ev6n  if  it  appeared,  and  it  does  not, 
that  the  endowment  tax  paid  to  the  local 
lodge  June  22,  IfllC,  reached  the  chief  grand 
scribe's  office  before  the  death  of  the  insured, 
it  could  not  be  held  that  the  insured  was 
thereby  reinstated,  for  It  appeared  that  he 
was  then  fatally  siclc,  and  it  was  expressly 
provided  in  the  by-laws  that  if  the  insured 
was  not  in  good  health  at  the  time  payment 
was  made  It  should  not  operate  to  reinstate 
him.  3  Vernon's  Statutes,  arts,  4830,  4834, 
4S47;  Gi-ayson  v.  Grand  Temple,  etc.,  171  S. 
\V.  489;  3  Joyce  on  Insurance,  §{  1201,  1261a; 
Fletcher  v.  Knights  and  Ladies  of  Honor, 
135  S.  W.  201;  Day  v.  Woodmen  Circle,  174 
Mo.  App.  260,  156  S.  W.  721. 

Appellant  urges  as  another  reason  why  the 
trial  court  should  not  have  instructed  tbe 
Jury  as  he  did  that  there  was  testimony 
which  would  have  warranted  a  finding  that 
appellee  was  liable  to  her  for  the  value. ol 
the  services  the  Insured  rendered  it  as  its 
auditor  during  his  lifetime.  She  does  not  set 
out  such  testimony  in  her  brief,  nor  cite  us 
to  it  in  the  record.  In  reading  the  testimony 
sent  to  this  court,  we  did  not  find  any  which 
we  think  would  have  supported  such  a  find- 
ing. 

The  judgment  is  affirmed. 


NEILL  V.  PRYOR  et  ax.    (No.  6401.) 

(Court  of  CSvil  Appeals  of  Texas.    San  An- 
tonio.   May  12,  1920.) 

i.  Appeal  and  error  «=»I062(I)  —  Erroneous 
special  Issue  a*  to  location  of  division  tine 
held  harmless. 
In  a  suit  to  determine  the  boundary  line 
marlced  by  a  former  picket  fence,  a  special  is- 
sue as  to  where  the  present  fence  was  located 


with  reference  to  the  center  line  of  the  former 
fence  including  the  posts,  if  erroneous  because 
of  the  latter  clause,  was  harmless,  where  tbe 
jury  found  tbe  existing  fence  was  on  appel- 
lee's side  of  the  line,  even  if  the  posts  were 
not  included  in  determining  the  center  line  of 
the  former  fence. 

2.  Boundaries  €=335(5)— Evidence  of  division 
Una  according  to  deeds  admissible  to  show 
location    of   admitted   boundary. 

In  a  suit  to  determine  a  boundary  line, 
where  it  was  agreed  that  a  former  fence  had 
been  on  the  true  lice,  evidence  establishing 
tbe  division  line  according  to  the  deeds  was 
admissible  to  show  the  location  of  the  picket 
fence,  and  a  requested  instruction  withdrawing 
such  evidence  from  tbe  jary  was  properly  re- 
fused. 

3.  Appeal  and  error  $=>73l(l)  —  Assignment 
that  vordlot  was  contrary  to  evidence  too  gen- 
eral. 

An  assignment  that  the  verdict  is  contrary 
to  the  preponderance  of  the  evidence,  and 
against  the  evidence,  and  shows  that  the  jury 
either  misunderstood  the  case  or  disregarded 
the  evidence,  is  so  general  that  the  trial  court 
could  not  have  been  thereby  apprised  of  the 
theory  on  which  plaintiff  requested  that  the 
verdict  should  be  set  aside. 

4.  Boundaries  «s»37(3)  —  Evidence  held  to 
sustain  verdict  finding  boundary  as  claimed 
by  defendant. 

In  a  suit  to  locate  a  boundary  which  the 
parties  agreed  had  been  marked  by  a  former 
picket  fence,  evidence  of  two  witnesses,  that 
they  built  the  present  fence  with  care  not  to 
encroach  on  plaintiff's  lot  as  marked  by'  tbe 
former  fence,  held  sufficient  to  warrant  a  ver- 
dict for  defendants,  notwithstanding  testimony 
of  witnesses  who  had  no  particular  reason  to 
observe  carefully  that  the  new  fence  was  on 
plaintiff's  side  o^  the  former  fence. 

5.  Appeal  and  error  «=:3930(l)  —  Testimony 
most  favorable  to  party  securing  verdict  pre- 
sumed true. 

The  appellate  court,  in  deference  to  tbe 
verdict,  must  accept  as  true  the  testimony  most 
favorable  to  the  party  for  whom  the  verdict 
was  rendered. 

6.  Appeal  and  error  «=>IOOI  (I)— Verdict  sap- 
ported  by  evidence  must  be  upheld  unless 
contrary  to  physical  facts. 

The  appellate  court  must  uphold  tbe  ver- 
dict, unless  the  direct  testimony  supporting  it 
cannot  be  correct  because  of  physical  facts  or 
other  evidence  admitted  to  be  correct. 

Appeal  from  District  Court,  Bexar  County ; 
R.  B.  Minor,  Judge. 

Suit  by  Mrs.  Dora  M.  Neill  against  Ike  T. 
Pryor  and  wife.  Judgment  for  defendants, 
and  plaintiff  appeals.    Afflrmea. 

Guinn  &  McNeill,  of  San  Antonio,  for  ap- 
pellant. 

Deuman,  Franklin  &  McOown,  of  San  An- 
tonio, for  appellees. 


$=9For  other  cases  see  same  topic  and  KKY-NUMBER  tn  all  Key-Numb«red  Digests  and  Indexes 
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MOURSUND,  J.  This  Is  a  suit  by  Mrs. 
Dora  M.  Neill  against  Ike  T.  Pryor  and  wife, 
Myra  S.  Pryor,  wblcb,  in  view  of  averments 
in  the  defendants'  answer  and  cross-action 
and  admissions  in  reply  thereto  by  plaintiff, 
resolved  itself  into  a  suit  to  determine  the  lo- 
cation of  a  certain  picket  fence,  admitted  to 
have  marked  the  line  between  the  lot  owned 
by  plaintiff  and  that  owned  .by  Mrs.  Pryor, 
both  of  which  were  out  of  block  10  in  the 
city  of  San  Antonio.  This  fence  had  been  re- 
moved by  defendants  and  a  new  fence  erected 
which  plaintiff  contended  had  be^i  so  con- 
structed as  to  deprive  her  of  a  12-incb  strip 
of  land  and  place  same  in  possession  of  de- 
fendants. There  was  also  a  controversy  con- 
cerning another  strip  of  land  5  inches  in 
width,  but  on  the  trial  the  plaintiff  abandoned 
her  claim  to  such  strip. 

The  court  submitted  the  following  question: 

"Is  the  present  fence  located  east  or  west. of 
the  old  picket  (or  paling)  fence,  and  how  fair? 
Answer  by  reference  to  the  east  side  of  the 
present  fence  and  the  center  line  of  the  old 
picket  fence  (meanine  the  center  line  of  the 
average  thickness  of  the  old  picket  fence,  in- 
cluding pickets  and  posts)." 

The  jury  answered: 

"We,  the  jury,  find  that  the  east  side  of  the 
present  fence  is  located  three  inches  west  of 
the  center  line  of  the  old  picket  fence." 

Judgment  was 'rendered  that  plaintiff  take 
nothing  by  her  suit  to  recover  any  property 
sued  for  situated  west  of  the  east  line  of 
the  present  division  fence;  also,  that  she  take 
nothing  by  her  suit  in  so  far  as  it  involved 
the  hve  inch  strip.  That  part  of  the  Judgment 
relating  to  the  line,  the  location  of  which  was 
left  to  the  jury,  does  not  follow  the  verdict, 
for  the  reason  that  defendants  in  open  court 
stated  that  they  did  not  care  to  recover  the 
three  inches  between  the  east  line  of  the  new 
fence  built  by  them  and  the  center  of  the 
old  picket  fence  as  located  by  the  Jury. 

[1]  By  the  first  assignment  complaint  is 
made  at  the  wording  of  the  Issue  submitted 
to  the  Jury,  the  contention  being  that  the 
court  erred  in  assuming  or  holding  as  a  mat- 
ter of  law  that  the  division  line  between  the 
properties  would  be  the  center  line  of  the 
average  thickness  of  the  old  picket  fence  in- 
cluding pickets  and  posts,  instead  of  requir- 
ing that  the  line  should  be  established  by  as- 
certaining the  distance  from  the  new  fence 
of  a  line  marking  where  the  west  line  of  the 
pickets  of  the  old  fence  were  located  or  at 
least  the  east  line  of  the  pickets.  In  other 
words,  that  the  thickness  of  the  posts  should 
not  have  been  taken  into  consideration.  It 
having  been  agreed  that  the  old  picket  fence 
was  5>4  inches  thick,  and  the  jury  having 
found  that  the  east  side  of  the  new  Pryor 
fence  is  3  inches  west  of  the  center  line  of 
the  old  paling  fence,  it  appears  that,  even  if 
either'  of  the  appellant's  theories  Is  adopted 
as  the  proper  method  to  determine  the  bound- 


ary line  as  made  by  the  old  fence,  nevertheless 
the  appellant  would  not  be  entitled  to  recover, 
for  the  true  line  even  under  the  theory  most 
favorable  to  appellant,  would  be  one-half  inch 
on  appellant's  side  of  the  new  fence.  We  are 
unaljle  to  see  how  the  appellant  could  have 
been  prejudiced  by  the  form  of  the  question, 
and  the  appellant  under  the  Judgment  of  the 
court  got  -all  the  land  on  which  the  picket 
fence  had  been  situated  and  a  half  inch  in 
addition.  It  follows  that  no  error  is  pointed 
out  by  assignments  1  ond  2  such  as  would  re- 
quire or  Justify  a  reversal  of  the  Judgment 

[2]  The  court  did  not  err  in  refusing  to  give 
special  charge  No.  1  requested  by  plaintiff. 
The  effect  of  such  charge  would  have  been  to 
withdraw  from  the  Jury  evidence  showing 
\i*ere  the  division  line  between  the  parties 
was  located  according  to  their  deeds,  which 
evidence  was  admissible  to  be  considered  with 
the  other  facts  and  circumstances,  several  of 
which  Indicated  that  the  old  picket  fence  had 
been  constructed  on  that  very  Ime.  The  pur- 
pose of  plaintiff  In  asking  the  charge  seems 
to  have  been  to  impress  upon  the  jury  the 
fact  that  under  the  admitted  facts  each  party 
owned  the  land  In  her  indosure  up  to  the 
old  picket  fence,  but  its  effect  would  have 
been  to  prevent  the  Jury  from  considering,  In 
deciding  where  the  picket  fence  was  situated, 
the  inference  that  i.t  would  naturally  be 
placed  on  the  true  line. 

[3]  By  the  fourth  assignment  complaint  is 
made  that  the  verdict  Is  contrary  to  the  pre- 
ponderance of  the  evidence  and  against  the 
evidence  and  shows  that  the  jury  either  mis- 
understood the  case  or  disregarded  the  evl- 
dence.  This  assignment  is  so  general  that 
the  trial  court  could  not  have  been  thereby 
apprised  of  the  theory  upon  which  the  plain- 
tiff relied  to  show  that  the  verdict  should  be 
set  aside. 

[4]  We  have,  however,  carefully  read  the 
statement  of  facts  and  examined  the  exhibits 
sent  up  with  the  record,  and  conclude  that  it 
cannot  be  held  that  the  verdict  Is  so  contrary 
to  the  great  preponderance  of  the  evidence 
as  to  warrant  an  appellate  court  in  setting 
it  aside.  In  fact,  we  do  not  believe  that  It 
can  be  said  to  preponderate  In  favor  of  plain- 
tiff's contention.  The  testimony  of  Dletz  and 
Campbell,  who  built  the  Pryor  fence.  Is  un- 
equivocally to  the  effect  that  the  present 
fence  was  placed  a  half  Inch  or  an  Inch  west 
of  the  old  picket  fence  line.  They  were  in- 
structed not  to  encroach  on  Mrs.  NelU's  lot, 
and  they  testified  they  did  not  do  so.  Theii 
claim  is  not  contradicted  by  any  one  who  Is 
shown  to  recollect  definitely  where  the  Old 
fence  line  was  situated.  It  Is  attempted  to 
be  fixed  by  reference  to  two  objects,  a  tree 
and  the  brick  post  at  the  corner  of  the  Pryor 
front  fence.  There  is  no  uniformity  Ih  the 
theories  as  to  location  of  the  old  fence,  line 
with  reference  to  the  brick  post.  Appellant 
testified  that  the  brick  post,  not  counting  the 
cap,  which  protruded  3  inches,  came  over  on 
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her  line  4  to  6  Indies.  The  brick  pUIar,  or 
post,  as  it  Is  sometimes  called  by  the  witness- 
es, la  18  inches  wide.  Afterwards  she  tes- 
tified: 

"Tlie  old  picket  fence  butted  up  against  this 
pillar  near  the  center,  more  towards  Mrs.  Pry- 
or'g  side  tlian  my  own.  •  •  «  Tliia  old  pick- 
et fence  struck  the  pillar  from  the  side  next 
to  me  about  12  inches  or  more." 

The  witness  Norris,  who  built  the  Pryor 
t&aca  In  1907  against  the  old  picket  fence, 
first  testified  that  the  red  line  on  Exhibit  3, 
which  would  be  approximately  two-thirds  of 
the  distance  across  the  pillar,  represented 
practically  the  place  where  the  fence  trallt  by 
Pryor  struck  the  pillar.  This  fence  line  was 
admittedly  7  or  8  Inches  from  the  olA  picket 
fence  line.  Later  he  testified  the  fence  line 
ballt  by  him  came  to  the  left  of  the  pillar. 
The  Jury  was  warranted  In  concluding  that 
the  recollection  of  appellant  and  Morris  fur- 
nished no  more  certain  baxiB  for  a  conclusiCHi 
as  to  the  location  of  the  old  fence  than  the 
statenrents  of  Diets  and  Gampbeli  who  claim- 
ed to  have  given  particular  attention  to  the 
location  of  the  lin& 

The  appellant  relies  with  mnch  confidence 
upon  the  theory  that  a  certain  tree  was  in  the 
fence  Une  of  Pryor's  fence  constructed  in 
1907,  but  here  again  there  Is  much  doubt 
Norrls  first  testified  that  he  rememttered  "that 
there  were  one  or  two  trees  along  the  fence 
line  somewhere  on  Pryor's  side" ;  then  that 
be  believed  the  fence  he  built  struck  the 
second  tree  as  it  went  by.  He  then  testified 
that  the  edge  of  the  tree  was  In  the  Une  of 
property.  Dietz  testified  that  the  trees  were 
on  Pryor's  side  of  the  fence;  be  had  no  lecol- 
lectlon  of  either  being  In  the  line.  Gampfeell 
testified  that  he  remembered  there  were  trees 
in  the  line  of  fence  he  and  Dietz  pulled  down. 
He  was  not  accurate  in  his  conception  of  when 
a  tree  may  be  said  to  be  in  the  line,  for  he 
said  it  was  in  the  old  line  and  also  that  it 
was  In  the  fence  line  they  built.  Appellant's 
recollection  was  that  the  tree  was  partially  on 
her  side  of  the  Pryor  fence  and  thus  created 
a  break  in  the  fence.  Pryor's  recollection  was 
that  the  fence  built  by  him  did  not  touch  the 
tree,  but  came  close  to  It.  He  estimated  that 
the  tree  was  about  2  inches  on  his  side  of 
the  fence  built  in  1907.  -  He  also  testified,  and 
this  was  not  contradicted,  that  the  tree  bore 
no  mark  indicating  that  It  bad  ever  come  in 
contact  with  a  fence.     Certain  photographs 


were  introduced  In  evldenoe,  and  the  testi- 
mony of  a  photographer  concerning  what  was 
disclosed  by  the  same  with  reference  to  the 
tree;  but  his  eyesight  was  tested  and  discov- 
ered to  be  less  keen  than  that  of  jurors.  We 
have  closely  examined  the  original  photo- 
graph relied  on  by  appellant,  and  are  unable 
to  find  anytUng  which  convinces  us  that  at 
the  time  it  was  taken  the  tree  was  partially 
upon  appellant's  side  of  the  fence.  The  side- 
walk in  front  of  appellant's  lot  terminates  at 
a  point  S  inches  on  her  side  of  the  present 
fence ;  the  curb  also  terminates  short  of  the 
fence  line.  The  sidewalk  and  the  old  picket 
fence  were  constructed  before  appellant  pur- 
chased. It  Is  a  natural  Inference  that  the 
owner  would  construct  the  sidewalk  as  far  as 
the  partition  fence,  or  that.  If  the  sidewalk 
was  first  constructed,  the  partition  fence 
would  be  made  to  coincide  with  the  location 
of  the  sidewalk.  There  is  a  stob  of  an  old 
cedar  post  about  3  Inches  on  appellant's  side 
of  the  present  fence,  and  In  line  with  the 
point  of  termination  of  the  sidewalk, '  and 
this  is  relied  on  by  appellees  on  the  theory 
that  it  was  a  part  of  the  old  picket  fence; 
but  this  Is  denied  by  appellant,  who  testified 
to  seeing  the  stob  in  1907  at  the  time  the 
Pryor  house  was  built 

The  recollection  of  persons  with  regard  to 
the  exact  location  of  trees,  fences,  and  espe- 
cially of  relative  distances,  there  being  at  the 
time  they  were  viewed  no  controversy  which 
would  lead  to  a  close  inspection,  is  necessarily 
unreliable,  and  the  Jury  probably  concluded 
that  there  was  no  more  certain  guide  than  to 
accept  as  correct  the  testimony  of  Dietz  and 
Campbell,  who  dalmed  that  it  was  their  spe- 
cific purpose  to  ascertain  the  old  line  and 
stay  within  it. 

(5, 1]  The  province  of  the  Jnry  is  to  pass 
upon  the  credibility  of  witnesses  and  the 
weight  to  be  given  their  testimony.  The  ap- 
pellate court,  in  deference  to  their  verdict, 
must  acc^t  as  tme  the  testimony  most  Cavor- 
able  to  appellees,  and  uphold  the  verdict,  un- 
less It  is  shown  that  the  direct  testimony  sup- 
porting It  cannot  be  correct  by  reason  of  phys- 
ical facts  or  other  evidence  admitted  to  be  cor- 
rect. 

When  these  well-settled  rules  are  applied 
in  this  case,  we  conclude  there  can  be  no 
doubt  of  the  sufflci^icy  of  Ute  evidence  to  sap- 
port  the  verdict 

Tbe  Judgment  is  aSBrmed. 
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(Court  of  Civil  Appeals  of  Tezaa 
Oct.  80,  1919.) 

Bills  and  notes  ^=>539— Finding  In  suit  on  note 
and  to  foreclose  vendor's  lien  held  prop- 
erly eonstrued. 
In  suit  to  recover  the  amount  of  a  promia- 
■or?  note  for  $1,125  and  for  foreclosure  of  lien 
on  the  east  half  of  a  survey  conveyed  by  plain- 
tiff trnstee  to  defendant  maker,  which  lien 
secured  payment  of  the  note,  finding  tliat  plain- 
tiff and  defendant  agreed,  when  the  note  was 
signed,  that  money  derived  from  the  sale  of 
timber  on  land  constituting  the  west  half  of 
the  survey  should  be  credited  on  the  note,  held 
properly  construed  as  a  finding  the  agreement 
was  that  the  credit  against  th6  purchase  money 
due  defendant  on  the  land  on  account  of  the 
timber  was  to  be  entered  as  of  the  dates  the 
payments  for  the  timber  were  made  by  plain- 
tiff. 

Appeal  from  District  Court,  Harrison 
County ;   P.  O.  Beard,  Judge. 

Suit  by  W.  T.  Xwyman  against  Isom  Clark. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Appellant,  Twyman,  was  the  plaintiff  in 
the  court  below.  By  bis  suit  he  sought  (1)  a 
recovery  of  the  amount  of  a  promissory  note 
for  11,125,  Interest,  and  attorney's  fees,  pay- 
able to  his  order  .on  or  before  January  1, 
1917,  which  he  alleged  appellee,  Clark,  made 
January  1,  1916 ;  and  (2)  a  foreclosure  of  a 
lien  on  the  east  half  of  the  James  Mitchum 
survey  of  320  acres  Im  Harrison  county, 
which,  he  alleged,  he  conveyed  to  said  CJlark 
by  a  deed  dated  said  January  1, 1916,  and  on 
which,  he  further  alleged,  a  vendor's  lien 
existed  in  his  favor  to  secure  the  payment 
of  said  note. 

In  his  answer  Clark  alleged  that  the  note 
sued  on  was  without  consideration,  and  fur- 
ther alleged,  and  at  the  trial  proved,  In  sub- 
stance, that  in  January,  1909,  he  owned  the 
west  half  of  the  James  Mitchum  survey,  and 
that  Mrs.  M.  J.  Burress  owned  the  east  half 
thereof;  that,  having  arranged  to  sell  the 
timber  ou  the  entire  sur.vey,  he,  on  January 
30,  1909,  purchased  the  east  half  thereof  of 
Mrs.  Burress,  agreeing  to  pay  her  $1A20 
therefor  out  of  the  proceeds  of  the  sale  of 
said  timber;  that  the  purchasers  of  the 
timber  were  to  pay  for  same  from  time  to 
time  as  they  cut  same ;  that  Twyman  agreed 
to  act  as  trustee  for  him  and  Mrs.  Burress 
in  collecting  the  money  to  be  paid  for  the  tim- 
ber, and  in  paying  over  to  Mrs.  Burress  out 
of  same  the  $1,120  and  Interest  thereon  which 
he  (Clark)  had  agreed  to  pay  for  the  land; 
and  that  Mrs.  Burress  was  then  to  execute 
and  deliver  a  deed  conveying  said  east  half 
to  him  (Clark).  In  his  said  answer  Clark  fur- 
ther alleged  that  Tvryman,  as  such  trustee, 
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collected  on  account  of  said  timber  approxi- 
mately $1,500,  out  of  which  he  paid  Mrs. 
Burress  the  amount  he  (CHark)  had  agreed  to 
pay  her  for  the  land;  that,  having  so  paid 
for  the  land,  Twyman  had  Mrs.  Burress  to 
convey  same  to  him,  instead  of  to  Clark; 
that  thereafterwards,  to  wit,  on  January  27, 
1916,  Twyman  represented  to  him  that  the 
proceeds  collected  by  him  of  the  sale  of  said 
timber  were  not  sufficient  to  pay  the  sum  he 
(Clark)  had  agreed  to  pay  Mrs.  Burress 
therefor,  and  requested  him  (Clark)  to  exe- 
cute the  note  sued  on,  assuring  him  that 
same,  when  executed,  would  be  credited  with 
the  amount  of  said  proceeds ;  that  he  (Clark) 
did  not  then,  nor  until  the  tnstitntlon  of  this 
suit,  know  how  much  said  Twyman  had  col- 
lected on  account  of  &ald  timber,  and,  hav- 
ing implicit  confidence  in  Twyman,  and  rely- 
ing on  his  said  statement  and  assurance,  he 
(Clark)  executed  said  note. 

In  a  supplemental  petition  Twyman  alleged 
that,  shortly  after  Mrs.  Burress  conveyed  the 
land  to  him,  he  had  a  settlement  with  Clark, 
in  which  it  was  agreed  that  Clark  owed  him 
$730  on  account  of  the  land ;  and  that  Clark 
then  executed  and  delivered  to  him  his  prom- 
issory notes  for  sums  aggregating  that 
amount.  In  said  petition  Twyman  further  al- 
leged that  about  January  1, 1916,  he  "had  an- 
other and  further  settlement"  with  Clark,  in 
which  it  was  agreed  that  CHark  owed  him  on 
account  of  said  land  the  sum  of  $1,125,  to 
cover  which  Clark  then  executed  the  note 
sued  on.  Twyman  was  a  merchant ;  Clark,  a 
negro  about  60  years  of  age,  who  could  nei- 
ther read  nor  write — was  a  farmer.  He  had 
been  one  of  Twyman's  customers  during  many 
years.  It  appeared  from  testimony  heard  at 
the  trial  that  in  Januaiy,  1916,  Twyman  held 
four  notes  in  his  favOr,  for  $187.50,  each,  pur- 
porting to  have  been  made  by  Clark  on  Janu- 
ary 1,  1911,  and  to  be  secured  by  a  vendor's 
lien  on  the  east  half  of  the  Mitchum  survey, 
mentioned  above;  and  that  In  January,  1916, 
and  at  the  date  of  the  trial,  he  held  a  note 
for  $1,125,  purporting  to  have  been  made  by 
Clark  January  1,  1916,  and  to  be  secured  by 
a  vendor's  lien  on  said  land.  Twyman  testi- 
fied that  the  amount  including  interest,  due 
January  1,  1916,  on  the  four  notes  for  $187.- 
50  each,  was  $1,125,  and  that  the  note  for  . 
that  amount  was  made  by  Clark  to  take  the 
place  of  the  four  notes.  It  further  appeared 
from  said  testimony  that,  at  the  time  the 
four  notes  for  $187.50  purported  to  have  been 
made,  Twyman,  acting  for  Clark,  had  col- 
lected $720.28  on  account  of  timber  cut  on 
said  east  half  of  the  Mitchum  survey,  and 
had  paid  same  over  to  Mrs.  Burress,  and 
that  he  had  collected  sums  aggregating  $493.- 
72  on  account  of  timber  on  the  west  half  of 
said  survey,  which  he  credited  on  an  open 
account  he  had  against  Clark.  Twyman  tes- 
tified that,  in  addition  to  the  $720.28  he  had 
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paid  Mrs.  Burress,  aa  stated  out  of  tbe  pro- 
ceeds of  the  sales  of  timber,  in  January,  1911, 
be  paid  her  $634.03  as  the  balance  Iben  due 
her  for  the  land,  out  of  bis  own  funds,  and 
bad  her  convey  the  land  to  him.  He  further 
testified  that  the  $634.93  was  less  than  the 
balance  Mrs.  Burress  claimed  to  be  due  her, 
and  that  In  a  settlement  he  bad  with  Clark, 
January  27,  1011,  be  claimed,  and  Clark 
agreed,  that  the  latter  was  due  bim  on  ac- 
count of  the  land,  not  only  the  $634.93  be 
bad  paid  Mrs.  Burress,  but  the  difference  be- 
tween that  sum  and  the  sum  Mrs.  Burress 
claimed  to  be  due  her.  That  difference,  be 
said,  added  to  the  $634.93,  made  $750,  which 
Clark  then  agreed  be  owed  on  account  of  the 
land.  The  four  notes  for  $187.50,  purporting 
to  have  been  made  by  Clark  January  1,  1911, 
but  really  made  said  January  27,  1911,  Twy- 
man  said,  were  for  the  $750.  Clark,  testify- 
ing as  a  witness,  denied  that  he  bad  such  a 
settlement  with  Twyman,  and  denied  that 
be  executed  said  four  notes. 

On  special  Issues  submitted  to  them  tbe 
jury  found  with  Twyman  on  bis  contention 
that  be  had  such  a  settlement  with  Clark  in 
January,  1911,  but  tbey  further  found  (and 
the  finding  I's  not  attacked,  as  without  tbe 
support  of  testimony  or  otherwise)  that  in 
the  settlement  Twyman  agreed  that  the 
amount  (afterwards  ascertained  to  be  $493.72, 
as  stated  above)  be  bad  received  for  Clark  ou 
account  of  timber  on  the  west  half  of  the 
Mitchum  survey,  and  credited  on  the  opai  ac- 
count between  them,  should  be  credited  in- 
stead against  the  $750  represented  by  tbe 
four  notes.  It  is  obvious  that,  had  the  cred- 
it been  accordingly  given,  it  would  have  ap- 
peared that  in  January,  1916,  there  was  a 
balance  remaining  unpaid  by  Clark  on  the 
purchase  money  of  the  land  of  only  $256.28 
and  interest,  or  $384.42  Instead  of  $750  and 
interest,  or  $1,125,  the  amount  of  the  note 
sued  on.  Referring  to  that  note,  Clark  testi- 
fied that  he— 

"didn't  know  what  it  was;  didn't  know  what 
was  in  it,  nor  what  it  was  for."  "I  signed  this 
paper  [notel,"  he  said,  "without  having  read 
or  knowing  what  it  was.  I  signed  it  with  his 
[Twyman's]  word.  He  told  me,  if  I  signed 
tliis  note,  he  would  give  me  a  deed  and  credit 
the  timber.  I  thought  it  was  a  deed.  Yes, 
sir;  I  said  just  now,  if  I  would  sign  tliis  note, 
that  he  would  give  me  credit  for  my  timber. 

"Q.  Then  you  did  know  it  .was  a  note?  A. 
He  said  note  and  deeds,  too.  I  didn't  know  it. 
No,  sir;  I  did  not  know  as  a  matter  of  fact 
it  was  a  note.  I  didn't  know,  because  tbey 
hadn't  read  it." 

The  witness  Brown  testified  that  he  was 
employed  by  Clark  to  represent  him  to.  ad- 
justing a  controversy  between  blm  and  Twy- 
miin  in  regard  to  tbe  open  account  between 
them. 

"I  made  arrangements  with  Mr.  Twyman," 
the  witness  said,  "to  come  to  my  oflBce  and 
fix  up  this  personal  account.    He  brought  this 


land  note  along  with  bim,  this  note  for  $1,125, 
and  after  we  got  tbe  personal  account  all 
straightened  out  I  told  Mr.  Twyman  I  wanted 
all  tbe  notes  and  everything  be  bad  in  hia  pos- 
session relating  to  Isom's  personal  account; 
wanted  him  to  turn  them  over  to  Isom  when 
he  made  tbe  $250.00  note.  He  said  be  would, 
and  did  bring  a  lot  of  notes  and  papers  rela- 
tive to  Isom's  personal  account,  and  at  the 
same  time  he  brought  this  note  along.  After 
Isom  signed  the  note  for  $250,  Mr.  Twyman 
took  it  and  looked  it  over,  and  then  I  says: 
'Mr.  Twyman,  where  were  the  notes  and  other 
obligations  you  hold  against  Isom?'  He  said: 
They  are  there  in  an  envelope.'  I  said:  'Give 
those  to  Isom,  and  that  will  square  the  thing 
up.'  He  says:  'No;  I  have  a  note  here  on 
some  land  Isom  must  sign,  if  I  'give  liim  these 
receipts;  a  notejie  will  have  to  sign,  if  I  give 
him  these  receipts.'  Then  be  pushed  this  notft 
here  out,  and  'told  Isom  to  sign  that.  Isom 
turned  to  me  and  says:  'Mr.  Brown,  must  I 
sign  it?"  I  said:  'Isom,  I  don't  know  anything 
about  that  transaction  at  all.'  Isom  says  to 
Mr.  Twyman:  'What  land  is  that?'  Mr.  Twy- 
man says:  *A  part  of  that  land  you  are  liv- 
ing on.'  Isom  says:  'What  part  of  it,  Mr. 
Twyman?*  He  said:  The  east  part.'  Isom 
says:  'Mr.  Twyman,  what  are  you  g<Mng  to  do 
about  the  timber?'  Mr.  Twyman  said:  Ton 
and  me  can  straighten  that  all  np  together, 
and  Mr.  Brown  don't  know  anything  about  it; 
you  just  sign  it;  Mr.  Brown  don't  know  any- 
thing about  it'  Isom  said:  'What  are  you 
going  to  do  about  the  timber?  Those  men 
have  taken  it  off.'  He  said:  'You  go  ahead 
and  'sign  there,  and  you  come  with  me  to  tbe 
store,  and  we  will  straighten  it  out.'  Isom 
said:  'Are  you  going  to  give  me  credit  for  my 
timber?'  Twyman  said:  , 'Certainly  I  will; 
you  know  I  give  you  credit  for  everything  due 
you.'  Isom  turned  and  put  his  mark  on  there, 
and  Mr.  Twyman  asked  me  to  witness  it,  and 
I  did." 

Twyman  as  a  witness  denied  that  he 
agreed,  when  Clark  signed  tbe  note,  to  cred- 
it same  as  Clark  and  Brown  testified  he  did. 
On  tbe  issue  thus  made  the  jury  found  that 
Twyman  and  Clark  did  agree,  at  the  lime 
the  latter  signed  tbe  $1,125  note,  "that  tbe 
money  derived  from  tbe  sale  of  timber  on  the 
west  half  of  the  Mltcbum  survey  should  be 
credited  on  said  note."  Twyman  insisted 
that  the  finding  made  it  the  duty  of  the  court 
to  render  judgment  in  his  favor  for  tne 
amount  of  tbe  $1,125  note,  after  crediting 
same  as  of  the  date  of  the  trial  with  the 
$493.72  he  bad  collected  on  account  of  the 
timber  on  the  west  half  of  the  Mitchum  sur- 
vey. The  trial  court,  however,  construed  tht 
finding  to  tbe  agreement  was  that  the  credit 
against  tbe  purchase  money  due  Clark  on  the 
land  on  account  of  said  timber  was  to  be 
entered  as  of  the  dates  the  payments  for  the 
timber  were  made  to  Twyman,  and,  instead 
of  rendering  judgment  for  Twyman  for  $631.- 
28,  rendered  judgment  in  his  favor  for  $476.- 
85  as  tbe  balance  due  on  the  $1,125  note.  We 
think  tbe  court  correctly  construed  the  find- 
ing and  did  not  err  when  be  refused  to  render 
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Judgment  In  Twyman's  favor  for  a  greater 
sum  than  he  adjudged  In  his  favor. 

8.  P.  Jones  and  J.  T.  Gasey,  iMth  of  Mar- 
Bball,  for  appeimnt 
Bibb  ft  Bibb  and  Brown  ft  Hall,  all  of  Mar- 

sliall,  for  appellee. 

WILLSON,  0.  J.  (after  stating  the  facts  as 
above).  We  have  carefully  considered  the 
assignments  in  appellant's  brief,  and  are  of 
the  opinion  neither  of  them  shows  errof 
wliich  requires  a  reversal  of  the  judgment 

Therefore  it  is  a£Qrmed. 


BARLOW  V.  GREER.    (No.  532.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

April  28,  1920.    RelieariDg  Denied 

May  19,  1920.) 

1.  Appear  and  error  €=>I043(7)— Refusal  to 
eostiMue  for  Illness  of  witness  no  error,  wliere 
testimony  of  witness  was  talien  at  his  home 
before  end  of  trial. 

Refusal  of  continuaDce  because  of  illness 
of  witness  was  not  error,  where  before  the 
trial  was  dosed  the  court,  with  the  Jury  and 
counsel,  proceeded  to  the  home  of  the  witness, 
where  his  testimony  wai  given  in  full. 

2.  Continuance  €=>6— Refusal  to  continue  to 
permit  defendant  to  have  land'  surveyed  In 
boundary  dispute  action  held  not  abuse  of 
discretion. 

In  action  involving  a  boundary  dispute,  re- 
fusal of  continuance  to  permit  defendant  to 
liave  a  survey  made  of  the  land  was  not  an 
abuse  of  discretion,  in  absence  of  showing  that 
such  survey  could  not  liave  t>een  previously 
made. 

3.  Evidence  <3=3274(  11)— Statements  of  do- 
eeasad  remote  grantor  In  possession  of  land, 
against  his  Interest,  admissible  la  boundary 
dispute  aotion. 

In  action  involving  boundary  dispute,  dec- 
larations by  defendant's  remote  gi'antor,  since 
deceased,  made  at  the  time  be  was  in  possession 
of  the  land,  that  the  l>onndary  line  was  as 
claimed  by  plaintiff,  held  admissible,  beini^ 
stateinents  against  his  interest 

4.  New  trial  «=9l02(5)— Properly  denied  for 
lack  of  diligence  In  procorlng  newly  discov- 
ered evidence. 

In  bonndary  dispnte  action,  motion  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  held  properly  overruled  for  lack  of 
'diligence,  where  the  newly  discovered  witness 
resided  within  2  miles  of  the  land  in  contro- 
versy for  approximately  63  years,  was  well 
acquainted  with  the  land  and  the  history  of  that 
locality,  and  where  there  was  no  reason  why 
such  witness  had  not  been  approached  prior 
to  the  trial,  with  a  view  of  ascertaining  wliat 
he  Icnew  in  regard  to  the  matter. 

Appeal  from  District  Court,  Shelby  County; 
Chns.  L.  Brachfleld,  Judge. 


Suit  by  T.  G.  Greer  against  J.  B.  Barlow. 
Judgment  for  plalntifT,  and  defendant  ap- 
peals.   Affirmed. 

D.  M.  Short  &  Sons,  of  Center,  for  appel- 
lant 
Sanders  &  Sanders,  of  Center,  for  appellee. 

HIGHTOWER,  C.  J.  Appellee,  .Greer,  sued 
appellant.  Barlow,  In  the  district  court  of 
Shelby  county  for  the  title  and  possession  of 
129  acres  of  land  alleged  to  be  a  part  of  the 
Z.  K.  Walker  head-right  survey;  the  form  of 
the  action  being  trespass  to  try  title,  but  ap- 
pellee also  specially  pleaded  title  by  limitation 
under  the  statutes  of  5  and  10  years.  Appel- 
lant's answer  consisted  of  the  usual  plea  of 
not  guilty,  and  also  Interposed  title  by  limita- 
tion under  the  6  and  10  year  statutes.  The 
case  was  tried  with  a  Jury,  upon  special  issues 
submitted,  and  the  verdict  was  in  favor  of 
appellee  for  the  land  claimed  by  blm,  and 
Judgment  was  rendered  accordingly. 

Tlie  real  issue  between  the  parties  was  one 
of  boundary;  it  being  the  contention  of  the 
appellee  that  the  land  sued  for  by  him  was  a 
part  of  the  Z.  K.  Walker  survey,  as  originally 
made,  and  the  appellant  claiiuing  that  the 
land  appellee  was  claiming  was  a  part  of  the 
John  D.  Merchant  survey,  as  originally  made, 
and  owned  by  appellant  At  the  time  these 
t^  surveys  were  originally  made,  Huana 
bayou  was  the  boundary  line  t>etween  them 
at  the  point  in  controversy;  the  Merchant 
survey  lying  south  of  the  bayou,  and  the 
Walker  lying  north  of  the  bayou.  It  was  the 
contention  of  appellee  that  the  channel  of 
Huana  l>ayou  bad  changed  its  bed  since  said 
surveys  were  originally  made,  and  that  in  con- 
sequence of  the  change  the  129  acres  of  land 
sued  for  by  him  was  now  on  the  south  side  of 
the  present  channel  of  the  bayou.  This  con- 
tention was  denied  by  appellant,  who  claimed 
that  the  l>ed  of  the  bayou  had  not  changed,  as 
claimed  by  appellee,  and  that  the  land  describ- 
ed atid  sued  for  by  appellee  was  a  portion  of 
the  Merchant  survey  as  originally  made,  and 
was  owned  by  appellant  Upon  this  issue  the 
whole  controversy  between  the  parties  hinged. 
Motion  for  new  trial  was  timely  made  and 
overruled,  and  appellant  appealed  to  this 
court 

l^he  first  assignment  of  error  complains  of 
the  action  of  the  trial  court  in  overruling 
appellant's  motion  for  a  continuance,  based 
upon  three  grounds.  The  first  ground  was 
that  of  surprise.  The  suit  was  originally  filed 
July  17,  1918,  and  appellee's  first  amended 
petition,  which  appellant  claims  occasioned 
the  surprise,  was  filed  March  13, 1919,  the  day 
on  which  the  case  went  to  trial.  It  is  the 
contention  of  appellant  in  this  connection, 
substantially,  that  there  was  a  material  differ- 
ence as  to  the  description  of  the  129  acres  of 
land  sued  for  by  appellee.  Upon  consideration 
of  this  matter,  we  have  concluded  that  appel- 
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lant's  contention  cannot  be  sustained.  We 
think  that  the  original  petition  is  substantially 
the  same  as  the  amended  petition  with  refer- 
ence to  the  description,  except  that  the  amend- 
ed petition  more  definitely  describes  the  land 
sued  for,  by  specific  metes  and  bounds,  tlian 
were  contained  in  the  original;  but  It  Is 
manifest  that  appellant  could  not  have  been 
surprised  by  reason  of  the  practically  im- 
material change  or  difference  in  description  as 
contained  in  the  two  petitions. 

[1]  It  is  next  contended,  under  this  assign- 
ment, that  the  motion  should  hare  been  grant- 
ed because  of  the  absence  of  a  witness  for 
appellant,  whoso  testimony  he  claimed  was 
material  in  refuting  the  contention  of  appellee 
that  there  had  been  a  change  In  the  bed  of 
Hnana  bayou,  as  claimed  by  appellee.  Before 
the  trial  was  closed,  however,  the  court,  with 
the  jury  and  counsel,  proceeded  to  the  honre 
of  this  witness,  and  his  testimony  was  given 
in  full,  and  appellant  had  the  benefit  thereof, 
and  no  showing  whatever  Is  made  of  any 
injury. 

[2]  It  is  next  contended  that  the  case  should 
have  been  cotatlnued  to  permit  appellant  to 
have  a  topographical  survey  made  of  the  land 
In  controversy.  He  claimed  that  the  issue  of 
boundary  between  the  parties  could  not  be 
directly  and  correctly  determined  without 
such  survey.  It  Is  manifest  from  the  record 
that  appellant  was  -notified  from  the  time  file 
original  petition  was  on  file  that  the  question 
of  boundary  would  be  the  sole  controversy 
between  the  parties,  and  he  had  from  that 
time  at  least  until  some  time  in  the  fall  of 
that  year  In  which  to  have  a  survey  made  If 
he  so  desired.  He  claims  in  this  connection 
that  the  weather  became  bad  In  the  fall  of  the 
year  1918,  and  creeks  became  swollen,  and 
for  that  reason  a  survey  touching  the  land  in 
controversy  could  not  be  made.  There  Is  no 
showing,  however,  that  such  survey,  if  desir- 
ed, could  not  have  been  made  some  time  In  the 
summer  before,  and  after  the  suit  was  filed,  or 
at  some  time  prior  to  the  bad  weather  In  the 
fall.  We  think  the  court  did  not  abuse  its 
discretion  in  overruling  the  motion  for  a 
continuance  as  to  any  of  the  grounds  contain- 
ed in  the  motion. 

[3]  The  second  assignment  of  error  com- 
plains of  the  action  of  the  trial  court  in 
permitting  appellee  to  testify  to  certain  state- 
ments and  declarations  made  by  one  W.  J. 
Lister,  who  at  the  time  of  the  trial  had  been 
dead  for  many  years,  but  who,  at  the  time  of 
such  statements,  was  the  owner  of  the  land  on 
the  Merchant  survey  now  claimed  by  appel- 


lant. These  statements  by  Uster  were  in  the 
nature  of  declarations  against  his  own  Inter- 
ests, and  tended  strongly  to  show  that  the 
true  boundary  between  the  Mercliant  and  the 
Walker  surveys  was  as  the  same  is  claimed  to 
be  by  appellee.  Lister  being  a  remote  vendor 
in  appellant's  chain  of  title  to  the  Merchant, 
and  being  tlie  owner  of  the  land  at  the  time 
of  such  statements  against  his  interests,  and 
being  In  possession,  the  evidence  was  admissi- 
ble upon  the  issue  here  in  dispute,  and  the 
court  did  not  err,  as  contended  under  this 
assignment  Snow  v.  Starr,  75  Tex.  411,  12 
S.  W.  673;  Rose  v.  Hays  Inv.  Co.,  205  S.  W. 
140.    The  assignment  is  overruled. 

Appellant's  third,  fourth,  and  fifth  assign- 
ments of  error  are  grouped,  though  we  seri- 
ously doubt  that  they  were  properly  so,  under 
the  rules.  These  assignments  challenge  the 
verdict  and  judgment:  First,  on  the  ground 
that  there  was  no  evidence  in  support  thereof; 
second,  that  the  evidence  was  Insufficient  to 
support  the  verdict;  and,  third,  that  motion 
for  new  trial  should  have  been  granted  be- 
cause of  newly  discovered  evidence.  We  shall 
not  discuss  the  evidence  touching  the  first 
two  assignments;  but,  after  consideration  of 
same,  we  hold  that  there  was  evidence,  and 
suflident  evidence,  to  warrant  the  verdict  and 
judgment. 

[4]  As  to  the  ground  of  newly  discovered 
evidence.  It  will  suffice  to  say  that  the  witness 
by  whom  It  is  alleged  such  evidence  as  was 
desired  would  be  given  Is  shown  to  have 
resided  within  2  miles  of  the  land  In  contro- 
versy for  approximately  63  years,  and  was 
well  acquainted  with  the  land  and  the  history 
of  that  locality,  and  appellant's  main  desire 
in  having  his  evidence  was  to  show  that 
Huaaa  bayou  had  not  changed  Its  bed,  as 
claimed  by  appellee.  There  is  no  reason  in 
the  world  shown  why  this  old  citizen  bad  not 
been  approadied  by  appellant  prior  to  the 
trial,  with  a  view  of  ascertaining  what  he 
knew  about  the  matter,  and  it  is  clear  that 
appellant  was  lacking  In  diligence  In  not 
ascertaining  what  the  witness  knew.  The 
court  did  not,  of  course,  abuse  its  discretion 
in  overruling  the  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence. 

The  whole  issue  between  the  parties,  as 
stated  before,  was  one  of  boundary,  and  It  vni& 
purely  a  question  of  fact,  and  the  evidence  is 
abundantly  sufficient  to  support  tbe  verdict 
and  judgment  in  appellee's  favor  on  the  Issue. 
All  assignments  are  therefore  overruled,  and 
the  judgment  will  be  aflBrmed;  and  It  Is  so 
ordered. 
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WELLS  V.  SCALES.,    (No.  8370.) 

(Court  of  CiTfl  Appeals  of  Texas.    Dallas. 
May  8,  1920.) 

1.  Evldaac*  «=3253(l)— DaolaratioM  of  eon> 
•pirators  In  fartheranc*  of  the  common  de- 
sign are  admissible  against  otiiers. 

Acts  and  declarations  of  coDspirators  pend- 
ing the  conspiracy  and  in  furtlie  ranee  of  tbe 
common  design  are  admissible  against  a  co- 
conspirator, though  done  and  said  in  his  ab- 
aence;  consequently,  where  a  mother  and 
daughter  conspired  to  extort  money  from  de- 
fendant, and,  when  the  mother  was  unable  to 
make  good  her  assertion  that  she  was  defend- 
ant's common-law  wife,  the  daughter  sued  for 
breach  of  marriage  promise,  etc.,  evidence  of 
acts  and  declarations  by  the  mother  in  absence 
of  the  daughter  was  admissible. 

2.  Appeal  and  orror  «=>926(3)— Preliminary 
ovidence  of  conspiracy  to  Justify  admission 
of  declarations  presumed. 

Where  the  question  whether  a  conspiracy 
between  a  mother  and  daughter  to  extort  mon- 
ey from  defendant  was  not  submitted  to  the 
jury,  there  being  no  request  for  submission, 
and  the  court  admitted  as  against  the  daugh- 
ter, plaintiff  in  a  suit  for  breach  of  marriage 
promise,  etc.,  erideuce  of  declarations  of  the 
mother  that  she  was  defendant'is  common-law 
wife,  etc.,  made  in  the  daughter's  absence, 
■wlii<ji  would  not  have  been  admissible  but  for 
the  conspiracy,  it  will  be  presumed  that  it  waa 
established. 

3.  Evidonee  ^»253( I)— Letter  by  oooOMpira- 
tm-  admissible. 

In  a  daughter's  action  for  breach  of  mar- 
riage promise,  etc.,  where  there  was  evidence 
that  mother,  daughter,  and  another  had  con- 
qnred  to  extort  money  from  defendant,  a  let- 
ter written  by  the  mother,  stating  she  was  de- 
fendant's common-law  wife,  held  admissible. 

4.  Appoal  and  error  «=3l002-^FIndlngs  on  con- 
flicting evidence  not  disturbed. 

The  jury's  findings  on  conflicting  evidence 
will  not  be  disturbed. 

Appeal  from  District  Court,  Kaufman  Coun- 
ty ;  Joel  R.  Bond,  Judge. 

Action  by  nielma  Weils,  by  next  friend, 
against  H.  L.  Scale&  From  a  Judgment 
Cor  defendant,  plaintiff  appeals.     Afflriued. 

J<din  T.  Spann  and  Allen  &  Allen,  all  of 
Dallas,  for  appellaat. 

Wynne  &  Wynne  and  Woods  ft  Morrow, 
aU  of  Kaufman,  for  appellee. 

TALBOT,  J.  This  Is  a  suit  for  damages 
for  breach  of  promise  of  marriage  and  for 
assault  to  rape,  brought  by  tbe  appellant 
against  the  appellee.  Appellant  alleged  that 
she  was  17  years  of  age  when  she  ^as  en- 
gaged to  the  defendtlnt,  and  that  defendant, 
on  the  ISth  day  of  June,  1918,  repudiated  his 
oontiact  of  marriage  with  her,  and  that  by 
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reason  thereof  she  has  suffered  actual  dam- 
ages of  $60,000  a&d  vindictive  damages  in 
the  sum  of  $50,000.  Appellee  answered  by 
certain  special  receptions,  general  denial, 
and  a  special  answer  in  which  be  charged 
that  tbe  suit  was  not  founded  in  good  faith, 
but  was  the  result  of  a  conspiracy  on  the 
part  of  plaintiff  and  her  mother  and  father  to 
blackmail  him.  Appellee  alleged  that  he  was 
about  60  years  of  age;  that  he  bad  accumu- 
lated property  of  considerable  yalue ;  that  ap- 
pellant's mother,  Mrs.  Delia  Wells,  In  pursu- 
ance of  a  conspiracy  between  herself,  hus- 
band, and  daughter,  to  put  him  in  a  position 
to  extort  money  from  him,  came  to  appellee 
and  engaged  lierself  to  him  as  his  housekeep- 
er on  his  farm  near  Scurry  in  Kaufman  Coun- 
ty, Tex.;  and  that  she  and  her  daughter  be- 
came members  of  his  household,  both  repre- 
senting that  the  mother  was  a  widow  and 
that  the  appellant  was  her  daughter  and  the 
husband  dead.  Appellee  further  alleged  that 
appellant's  mother,  in  furtherance  of  the 
conspiracy  formed,  began  a  course  of  las- 
civious conduct  with  him,  he  believing  she 
w«w  a  widow;  that  such  course  of  conduct  on 
the  part  of  the  mother  continued  with  ap- 
pellee until  the  spring  of  1918,  when  the  real 
purpose  of  appellant  and  her  mother  became 
known  to  appellee;  that  at  this  time  ap- 
pellant's said  mother,  Mrs.  Delia  Wells,  as- 
serted that  she  was  the  common-law  wife  of 
appellee,  and  as  such  demanded  large  sums  of 
money  of  appellee  to  have  her  abandon  her 
(dalrn  upon  him  and  his  property;  that  ap- 
pellee refused  to  pay  money  to  the  said. Mrs. 
Wells,  or  to  the  appellant,  and  that  they  then 
threatened  to  sue  appellee  for  damages  be- 
cause he  had  been  living  with  Mrs.  Wells  and 
because  he  had  engaged  himself  to  marry  the 
appellant,  and  had  refused  to  do  so;  that, 
appellee  continuing  to  refuse  to  pay  appel- 
lant's mother  money  and  refusing  to  mar- 
ry appellant,  they  moved  away  from  the 
home  of  appellee,  resurrected  Darius  Wells, 
father  of  appellant,  and  this  suit  was  filed. 
Appellee  further  charges  that  he  does  not  be- 
lieve that  the  appellant  ever  bad  any  feelings 
toward  him  other  than  that  of  a  friend,  and 
as  a  father;  that  she  frequently  expressed 
herself  to  the  effect  that  she  looked  upon 
appellee  and  felt  towards  him  as  a  father. 
Appellee  set  out  the  conspiracy  in  detail, 
and  denied  as  absolutely  false  the  charge  that 
he  attempted  to  take  advantage  of  the  ap- 
pellant or  ever  Intended  or  thought  of  caus- 
ing her  hurt  or  injury,  or  lead  her  to  be- 
lieve that  he  entertained  for  her  any  other 
feeling  than  that  of  tbe  kindest  friendship 
and  regard.  Appellant,  by  supplemental  peti- 
tion, denied  the  conspiracy  alleged  by  appel- 
lee and  charged  that  the  same  was  inter- 
posed by  appellee,  knowing  that  it  was  false 
and  done  for  tbe  purpose  of  prejudicing  her 
case. 
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The  ease  was  tried  before  a  Jury,  and, 
from  a  judgment  In  favor  of  appellee,  appel- 
lant appealed. 

[1,  2]  The  first  three  assignments  of  error 
presented  complain  of  the  admission  of  cer- 
tain testimony  over  the  objection  of  the  ap- 
pellant upon  the  ground  that  such  testimony 
.was  inadmissible  because  the  conspiracy 
charged  had  not  been  proved.  This  testi- 
mony consisted  of  acts  and  declarations  of 
Mrs.  Delia  Wells,  mother  of  the  appellant, 
and  the  proposition  advanced  Is  that—' 

"Before  any  evidence  could  be  given  of  any 
act  on  the  part  of  the  plaintiff's  mother  not  in 
the  presence  or  within  the  knoivledge  of  the 
plaintiff,  a  conspiracy  must  be  established  by 
proof  between  the  plaintiff  and  her  mother, 
and,  there  being  no  proof  of  any  such  con- 
spiracy, it  was  error  in  the  trial  court  to  ad- 
mit evidence  of  such  acts  on  the  part  of  the 
mother  of  the  plaintiff." 

The  bills  of  exception  show  that  the  court 
permitted  the  witness  Mrs.  G.  A.  Smith  to 
testify  by  deposition  that  Mrs.  Delia  Wells, 
mother  of  the  appellant,  had  a  conversation 
with  the  daughter  of  the  witness,  In  which 
Mrs.  Wells  had  stated  that  she  was  the  com- 
mon-law wife  of  II.  L.  Scales  and  had  lived 
with  him  for  three  years,  and  permitted  Miss 
Elsie  Smith  to  testify  that  she  had  a  convert 
sation  with  Mrs.  Delia  Wells,  the  mother  of 
the  plaintiff,  in  the  absence  of  the  plaintifF, 
in  which  Mrs.  Wells  stated  to  her  that  she 
was  a  common-law  wife  of  H.  I*  Scales  and 
lived  with  him  for  three  years  and  was  going 
to  bring  suit  against  him  as  such  common- 
law  wife  or  would  bring  suit  for  breach  of 
promise  of  marriage  against  defendant,  and 
requested  said  witness  to  consult  a  lawyer  for 
her  in  Corsicana  as  to  bringing  such  suit. 
The  conversations  referred  to  were  not  had 
in  the  pre.sence  of  or  hearing  of  the  appellant, 
and  their  admissiblity  turns  on  the  question 
of  whether  or  not  the  testimony  adduced  es- 
tablished prima  facie  the  conspiracy  alleged. 
The  testimony  bearing  upon  the  question  Is 
voluminous,  and  appellant  does  not  point  out 
wherein  or  why  It  is  insufficient  to  show  that 
the  conspiracy  charged  existed.  We  have, 
however,  examined  the  testimony  and  with- 
out detailing  it  hold  that  it  is  sufficient  to 
establish  prima  facie  at  least  the  conspiracy 
alleged  by  appellee.  If  this  is  correct,  there 
was  no  error,  in  our  opinion.  In  admitting  the 
testimony  of  which  complaint  Is  made.  The 
rule  is  well  established  that  acts  and  declara- 
tions of  conspirators  pending  the  conspiracy 
and  in  furtherance  of  the  common  design  are 
admissible  against  a  coconspirator,  though 
said  and  done  in  his  absence.  Appellant's 
able  counsel  does  not  deny  this  rule  of  evi- 
dence, but  simply  asserts  that  the  evidence 
in  this  case  was  iusufflclent  to  establish  the 
conspiracy  charged.    The  issue  of  whether  or 


not  the  conspiracy  charged  bad  been  estab- 
lished by  the  evidence  was  not  submitted  to 
the  Jury  for  Its  determination,  and  no  re- 
quests for  its  submission  appear  to  have  been 
made.  In  such  case,  the  evidence  being  suf- 
ficient to  authorize  it,  the  presumption  will 
obtain  that  the  court  found  that  the  con- 
spiracy had  been  established. 

For  the  reasons  given  above,  there  was  no 
error  in  admitting  the  testimony  complained 
of  in  assignment  3A.  Besides,  as  we  under- 
stand the  record,  the  conversations  detailed 
by  some  of  the  witnesses  referred  to  In  this 
assignment  were  had  in  the  presence  of  the 
appellant. 

[3]  The  third  assignment  of  error  is  to  the 
effect  that  the  court  erred  In  admitting  in 
evidence  a  letter  written  by  appellant's  moth- 
er, Mrs.  Delia  Wells,  to  Miss  Elsie  Smlth,^ 
which  is  as  follows : 

"May  19th,  1918. 
"Miss  Elsie  Smith,  Jewett,  Texas:  I  am  go- 
ing to  trust  to  your  honor  in  writing  you  this 
letter.  I  am  going  to  tell  you  something  I 
think  you  should  know.  Please  do  not  tell  Mr. 
Scales  what  I  am  going  to  tell  you.  He  is  my 
man.  I  have  been  living  in  his  home  as  his  wife 
for  three  years  and  I  am  his  wife  in  the  eyes  of 
God.  You  are  a  woman;  I  guess  you  know  the 
ways  of  mankind.  Please  do'  not  let  him  visit 
you  anywhere.  I  have  been  honest  with  yon 
and  I  hope  you  will  be  .the  same  with  me,  for 
I  think  you  are  a  good  true  woman.  If  you 
answer  this  letter,  address  it  in  a  plain  en- 
velope. Delia  WeUs." 

Practically  the  same  objections  were  urg- 
ed to  the  Introduction  of  this  letter  as  were- 
urged  to  the  introduction  of  the  testimony 
complained  of  in  the  assignments  above  dis- 
cussed, and,  for  the  reasons  given  in  hold- 
ing that  testimony  admissible,  we  conclade 
there  was  no  error  in  admitting  the  letter 
In  question. 

[4]  The  fourth  assignment  of  error  asserts 
that  the  answer  of  the  Jury  to  special  issue 
No.  1  Is  not  supported  by  the  evidence  and 
is  contrary  to  the  preponderance  of  the  evi- 
dence; and  the  fifth  assignment  of  error  Is 
that  the  answer  of  the  Jury  to  special  issue 
No.  3  Is  likewise  not  supported  by  the  evi- 
dence, and  contrary  to  the  preponderance 
thereof.  Special  issue  No.  1  is  as  follo.ws: 
"Was  there  a  mutual  promise  or  agreement 
on  the  part  of  the  plaintiff,  Thelma  Wells, 
and  the  defendant,  II.  L.  Scales,  to  marry''" 
And  special  issue  No.  3  is  as  follows :  "Did 
the  defendant,  H.  L.  Scales,  commit  an  as- 
sault to  rape  upon  plaintiff,  Thelma  Wells?" 
Both  of  these  issues  were  answered  in  the 
negative  by  the  Jury,  and,  the  evidence  being 
conflicting  upon  both,  tbey  became  issues  of 
fact  and  not  issues  of  law,  and  the  jury's 
findings  are  binding  upon  this  court. 

Finding  no  reversible  error  in  the  record, 
the  judgment  is  affirmed. 
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CITY  OF  DALLAS  et  aL  v.  CRAWFORD 
et  aL    (No.  1641.) 

(Court  of  CJivil  Appeals  of  Texas.     Amarillo. 
AprU  21,  1020.    On  Motion  for  Re- 
hearing, June  2,  1920.) 


1.  Eminent  domain  <S=>266— Petition  to  cancel 
Judgment  of  condemnation  held  to  set  up 
cause  of  action  as  distinguished  from  mo- 
tion. 

Petition  of  landowner  and  husband  to  can- 
cel and  annul,  for  want  of  service  and  citation 
or  other  notice,  judgment  in  a  condemnation 
suit  by  defendant  city,  held  to  set  up  a  cause 
of  action  as  distinguished  from  a  mere  motion 
to  correct  an  error  of  entry. 

2.  Eminent  domain  4=>266— County  conrt  with 
Jnrisdietion  of  -  condemnation  prooeodlngs 
proper  court  in  viiich  to  file  petition  attack- 
ing judgment. 

County  court  empowered  by  its  judgment  to 
vest'  title  to  realty  in  city  in  condemnation  pro- 
ceedings held  the  proper  court  for  the  land- 
owner to  file  petition  attacking  the  judgment  of 
condemnation  on  the  ground  that  recitals  es- 
sential to  jurisdiction  in  the  record  were  false, 
and  to  establish  aliunde  the  record  that  the 
court  in  truth  was  without  jurisdiction. 

3.  Eminent  domain  ®=3 1 90— Condemnation  pro- 
ceeding oould  be  Instituted  by  city  oAiy  by 
petition.     « 

A-  condemnation  proceeding  could  be  insti- 
tuted by  a  city  only  by  petition  presented  to 
,the  judge  of  the  county  court  describing  the 
land,  giving  the  names  of  the  owners,  etc.,  the 
petition  being  that  which  wonld  give  jurisdic- 
tion. 

4.  Eminent  domain  €=3226— Appointment  of 
commission  In  condemnation  proceedings  not 
invalid  for  lacli  of  agreement  between  parties. 

Despite  Charter  of  the  City  of  Dallas,  art. 
11,  i  5,  appointment  of  commission  in  the  city's 
condemnation  proceeding,  under  Rev.  St.  1911, 
art.  6508,  was  not  invalid  for  lack  of  agree- 
ment between  the  parties  as  to  the  commis- 
sioners, though  the  application  sliould  state  a 
failure  to  agree  or  an  excuse  therefor,  as  by 
showing  that  the  landowner  is  a  minor. 

5.  Infants  ®=»79— Court  cannot  appoint  guard- 
ian ad  litem  without  service  on  minor. 

Until  service  on  a  minor  is  had,  the  court 
has  so  power  to  appoint  a  guardian  ad  litem. 

6.  Infants  €=»8i— Appointment  of  mother  with 
adverse  interest  as  guardian  ad  litem  for 
minor  illegal. 

Appointment  as  guardian  ad  litem  for  a 
minor  of  her  mother  holding  an  adverse  inter- 
est to  her  would  be  illegal. 

7.  Eminent  domain  $=» 1 80— Notice  of  condem- 
nation  proceedings  to  owner  essential. 

Until  the  statutes  requiring  notice  to  the 
landowner  are  complied  with,  the  commission- 
ers in  a  city's  condemnation  proceedings  have 
no  authority  to  assess  damages  or  to  malce  a 
report,  and  the  county  court  has  no  jnriadic- 
tion  to  declare  condemnation. 
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8.  Eminent  domain  «=>266— I nfant  owner  not 
notified  of   proceedings   not  required  to   re- 
quest new  trial  before  suing  to  set  aside  Judg- 
ment. 
In  a  city's  proceedings  to  condemn  land,  the 
infant  owner,  for  lack  of  notice  to  her,  was  not 
required  to  request  a  new  trial  on  the  proceed- 
ings, petition  and  report  of  which  i#ere  void, 
before  suing  to  set  aside 'judgment  of  condem- 
nation. 


9.  Eminent  domain  €=»234(l)  —  County  court 
could  not  condemn  land  at  ci^'s  Instance 
without  report  of  commission. 

County  court  entertaining  a  dty's  condem- 
nation proceedings  without  a  report  of  the 
commission,  after  first  acquiring  jurisdiction 
under  the  statutes,  could  not  condemn  the  land. 

10.  Pleading  <s=>228— Exceptions  to  petition  of 
Infant  to  set  aside  Judgment  of  condemnation 
properly  overruled. 

In  suit  by  an  infant,  whose  land  was  con- 
demned by  a  city,  to  set  aside  the  judgment 
of  condemnation  on  the  ground  that  she  was 
not  notified  of  the  proceedings,  etc.,  exception 
to  the  owner's  petition  on  the  ground  that  cer- 
tain facts  alleged  were  immaterial,  some  of  the 
matters  being  proper,  and  none  of  them  imma- 
terial or  irrelevant,  held  properly  overruled. 

11.  Process  <S=3 149— Evidence  held  not  to  show 
personal  notice  on  Infant  landowner  in  con- 
demnation proceedings. 

In  suit  by  an  infant  landowner  to  set  aside 
judgment  condemning  her  land  at  the  instance 
of  a  city,  evidence  held  insufficient  to  show  the 
personal  notice  on  the  landowner  required  by 
Rev.  St.  1911,  art.  6514. 

12.  Judgment  $=9525— Correct  Judgment  recit- 
ing wrong  reason  not  affected. 

Where  it  is  shown  that  judgment  condemn- 
ing land  at  a  city's  instance  was  invalid  for 
lack  of  service  of  notice  on  the  infant  land- 
owner, other  matters  recited  in  the  judgment 
vacating  such  judgment  do  not  affect  it,  be- 
cause, if  void  for  one  reason,  it  is  void  for  all; 
a  wrong  reason  given  in  part  and  recited  in  the 
judgment  not  affecting  the  conclusion  warrant- 
ed by  facts  and  law. 


13. 


On  Motion  for  Rehearing. 
Eminent  domain  i@=»266— Landowner  suing 


to  set  aside  Judgment  of  condemnation   not 
required  to  ask  city  again  to  Institute  pro- 
ceedings. 
An  infant  landowner  had  a  right  to  show 
that  judgment  of  condemnation  in  favor  of  a 
city  was  obtained  without  jurisdiction  over  her 
person  for  lack  of  personal  service  of  notice, 
but  she  was  not  reqiiired,  in  suing  ,to  set  aside 
such  judgment  as  a   piece  of  evidence  against 
her  title,  to  ask  that   the  city  proceed  again 
to  condemn. 

Appeal  from  Dallas  County  C!ourt;  T.  A. 
Works,  Judge. 

Action  by  Mrs.  Dorsey  Gibbs  Crawford  and 
another  against  the  City  of  Dallas  and  others 
From  judgment  for  plaintlfCs,  defeudanl!^' 
appeal.     Affirmed. 


£=3For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Jas.  J.  Collins,  W.  S.  Bramlett,  and  Ed- 
ward P.  Dougherty,  all  of  Dallas,  for  ap- 
pellants. 

W.  L.  Crawford,  Muse  ft  Muse,  W.  3.  J. 
Smltb,  and  W.  A.  Kemp,  all  of  Dallas,  for 
appellees. 

HUFF,  O.  J.  This  Is  an  action  brought  In 
the  county  court  of  Dallas  county  at  law, 
on  April  23,  1918,  by  Mra  Dorsey  Glbbs 
Crawford,  Joined  by  her  hasband  pro  forma, 
William  Lester  Crawford,  against  the  city  of 
Dallas,  Mrs.  S.  A.  Glbbs,  Carl  Hoblltzelle, 
Joe  S.  Kieudall,  Texas  Land  &  Mortgage 
Company,  and  Real  Estate  Loan  Company  of 
Galveston,  for  the  purpose  of  canceling  and 
annulling  for  want  of  service  and  citation 
upon  the  plaintiff,  Mrs.  Dorsey  Glbbs  Craw- 
ford, or  other  notice,  In  a  condemnation  suit, 
and  for  fraud,  the  reports  being  made  by  the 
special  commissioners  in  said  condemnation 
proceeding,  and  the  Judgment  of  the  said 
county  court  of  Dallas  county  at  law  award- 
ing condemnation  to  the  city  of  Dallas  for 
certain  tracts  of  land  described  in  the  peti- 
tion, and  in  the  reports  and  judgment,  situ- 
ated in  the  city  and  county  of  Dallas,  and 
claimed  by  the  city  of  Dallas  under  the  con- 
demnation proceedings.  The  Texas  Land 
&  Mortgage  Company  and  Real  Estate  Loan 
Company  of  Galveston  each  filed  disclaimers, 
disclaiming  any  interest  whatever.  Mrs.  S. 
A.  Glbbs  filed  a  general  denial.  The  city  of 
Dallas  answered  by  general  exceptions,  vari- 
ous special  exceptions,  general  denial,  special 
denial,  and  pleas  of  estoppeL  Kendall  and 
Hoblltzelle  each  answered  by  a  g«ieral  demur- 
rer, and  the  adoption  of  the  demurrers  and  ex- 
ceptl<ms  of  the  city  of  Dallas,  and  by  gen- 
eral denial.  The  case  was  tried  before  a 
Jury,  but  upon  an  Instructed  verdict  judg- 
ment was  rendered  for  the  plaintiff,  Mrs. 
Dorsey  Glbbs  Crawford,  canceling  and  annul- 
ling the  reports  of  the  special  commissioners, 
and  the  Judgment  in  condemnation  by  said 
court,  and  all  proceedings  under  the  appllca-. 
tlon  for  oondemnatlcm,  so  far  as  the  same 
affected  the  rights  of  Mrs.  Dorsey  Glbbs 
Crawford.  '  It  Is  shown  there  had  been  two 
appllcatlous  for  condemnation  filed  by  the 
city  of  Dallas  against  Mrs.  Dorsey  Gibbs 
Crawford  and  others  for  different  tracts  of 
land,  In  which  said  application  Dorsey  Gibbs 
Crawford  was  alleged  to  have  an  Interest 
In  the  land  sought  to  be  condemned  or  to 
dalm  an  Interest  therein,  and  the  said  appli- 
cations were  carried  under  the  respective 
docket  numt>ers  of  19419  and  19425  of  the 
county  court  of  Dallas  county  at  law.  The 
court  consolidated  these  two  cases  on  the  mo- 
tion of  the  dty,  under  consolidated  number 
19426.  The  appllca  ti<»i  of  the  city  for  con- 
demnation In  each  case  was  presented  to  the 
Judge  of  that  court,  and  each  filed  with  him 
on  the  23d  day  of  April,  1913.  They  were 
Immediately  dodieted  under .  the  respective 
docket  nnmbera.  aftd  filed  with  the  cleric  of 


the  county  court  on  that  day.  The  Judg- 
ment annulling  the  order.  In  so  tax  as  perti- 
nent to  the  Issues  discussed,  provided  as 
follows: 

"This  judgment  shall  not  be  construed  as  af- 
fecting or  getting  aside  any  proceeding  had  or 
judgment  rendered  in  said  cause  No.  19410 
and  19425,  or  either  of  them,  except  so  far  as 
the  rights  and  interests  of  Dorsey  Gibbs  Craw- 
ford are  concerned,  but  as  to  Dorsey  Gibtu 
Crawford,  and  every  interest  of  hers  in  any  of 
said  lands,  same  and  every  part  of  said  judg- 
ment, reports  of  special  commissioners,  and  all 
proceedings  thereunder  are  vacated,  annnlied, 
and  declared  void." 

The  trial  court  recited  several  special  find- 
ings In  his  judgment,  which  are  not  deemed  by 
us  to  be  necessary  to  set  out  The  effect  of 
the  judgment  was  to  hold  tliat  the  court  ren- 
dering condemnation  judgmmt  did  not  have 
jurisdiction  over  the  appellee. 

[1]  The  first  assignment  presents  as  error 
the  action  of  the  court  In  overruling  the  city's 
general  exception  to  the  petition.  It  is  as- 
serted that  a  petition  in  an  action  of  this 
kind,  must  not  only  allege  facts  authorizing 
the  vacation  of  the  decree,  but  should  seek 
a  new  trial,  which  should  be  awarded,  and 
In  effect  asserts  it  should  show  that  the  com- 
plainant has  a  meritorious  cause  of  action, 
and  that  upon  a  new  trial  the  result  would 
likely  t>e  different.  It  Is  apparently  appel- 
lants' contention  that  appellee  Is  proceeding 
upon  motion  to  correct  an  error  of  entry.  We 
think  the  petition  set  up  a  cause  of  action 
as  distinguished  from  a  mere  motion. 

[2]  Since  the  county  court  of  Dallas  coun- 
ty at  law  had  power  by  judgment  to  vest  title 
to  real  estate  in  the  city  upon  condemnation 
proceedings,  it  is  the  pr<^>er  court  in  which 
to  file  the  petition,  attacldng  the  Judgment 
therein,  on  the  ground  that  the  recitals  In 
the  record  were  false,  and  which  recitals  were 
necessary  as  precedent  conditions  to  give  Jn- 
risdlction  and  to  establish  aliunde  the  record 
in  truth  tliat  the  court  was  without  Jurisdic- 
tion to  render  the  Judgment  Ellis  v.  Rail- 
way Co.,  203  S.  W.  172.  The  petition  afleges 
that  the  appellee  Is  and  was  tlie  owner  of  the 
land  sought  to  tie  condemned;  that  at  the 
time  of  the  condemnation  proceeding  she  was 
a  minor  and  had  no  guardian  of  her  estate; 
that  she  had  no  notice  of  the  proceeding, 
and  was  not  represented  at  the  bearing  be- 
fore the  commissioners,  either  In  person  or 
by  attorney;  that  the  award  to  her  of  1500 
therein  was  grossly  Inadequate  to  pay  for  her 
■Interest  in  the  property  taken;  that  sadi 
sum  In  fact  was  never  paid  to  her,  and  she 
has  never  received  anything  therefor;  that 
she  owned  one-third  of  the  property  con- 
demned, and  that  the  commissioners  and 
Judgment  only  awarded  to  her  about  one- 
fiftieth  of  the  damages  sustained  by  the  oitlre 
property ;  tliat  her  interest  taken  was  at  that 
time  of  the  value  of  over  |30,000;  that  the 
dty  had  taken  charge  of  the  land  and  proper- 
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ty  and  was  trespassing  thereon,  etc.  We 
think  the  petition  shows  on  its  face  a  merito- 
rious case,  and,  If  the  Judgment  and  report 
are  set  aside,  probably  a  dilTerent  result 
woald  be  obtained.  Upon  setting  aside  the 
jadgment  in  an  ordinary  action  a  trial  would 
be  had  on  the  merits,  as  set  up  by  the  plead- 
iJigs. 

[J]  The  action  instltnted  by  the  city,  how- 
ever, was  a  condemnation  proceeding,  which 
It  alone  conid  institute.  A  petition  must  be 
presented  to  the  judge,  describing  the  land, 
giving  the  name  of  the  owners,  eta  It  Is 
the  petition  which  gives  jurisdiction.  The 
owner  of  the  land  and  the  city  could  agree 
on  a  commlgslon  to  assess  the  damage,  and 
the  statute  provides  the  judge  should  give 
preference  to  such  persons.  It  is  probable, 
under  the  condition  of  this  case,  the  county 
court  could  not  have  i>roceeded  under  the 
old  application  and  the  commissioners  ap- 
pointed to  condona  the  land. 

[4]  It  is  also  asserted  by  the  appellee  that 
the  appellant,  before  seeking  condemnation 
proceedings,  did  not  offer  'to  settle  the  dam- 
ages, or  to  agree  upon  the  damages  with  a.p- 
pellee,  as  required  by  the  statute.  We  do  not 
think  the  appointment  of  the  commission  in- 
valid because  there  was  no  agreement  be- 
tween the  parties  as  to  the  commissioners. 
The  county  judge  appears,  under  article  6608, 
R.  C.  S.,  to  have  the  power  to  appoint  three 
disinterested  freeholders.  Johnston  v.  Gal- 
veston, 85  S.  W.  515;  Railway  Oo.  v.  Rail- 
way Co.,  57  S.  W.  312.  If  he  so  appointed  the 
commissioners,  such  act  would  not  be  invalid. 
It  is  not  our  understanding  of  the  statulea 
that  it  was  essential  to  his  power  to  appoint 
that  an  agreement  between  the  parties  upon 
the  commissioners'  should  first  be  had. 

Section  S,  article  11,  of  the  city  charter, 
gives  the  board  of  cwnmissiooers  of  that  city 
the  power  to  take  private  property  for  pub- 
lic use  in  order  to  open,  change,  or  widen 
any  public  street.  Such  prc^erty  may  be  tak- 
en for  such  purposes  by  making  just  com- 
pensation to  the  owner.  If  the  amount  of 
such  compensation  shall  not  be  agreed  upon 
it  is  made  the  duty  of  the  board  of  commis- 
sioners to  state  in  writing  the  real  estate 
or  property  sought  to  be  taken,  the  name  of 
the  owner,  bis  residence,  etc.,  and  present 
the  same  to  the  county  court  of  Dallas  at 
law,  or  to  the  judge  of  the  court,  who  can,  ei- 
ther In  vacati<xi  or  term  time,  appoint  three 
disinterested  freeholders  and  qualified  voters 
of  the  connty  to  assess  damages.  The  special 
commissioners  so  appointed  are  governed  by 
the  la-ws  for  the  condemnation  of  right  of  way 
for  railway  companies.  Article  6606,  R.  a  S., 
provides: 

"If  inch  company  and  said  owner  cannot 
agree  upon  the  damages,  it  should  be  the  duty 
of  said  company  to  state  in  writing,"  etc. 

There  Is  a  slight  difference  in  the  verbiage 
used  In  the  city  charter  and  the  statute.    The 


dty  charter  stipulates  if  the  amount  of  the 
compensation  "shall  not  be  agreed  upon," 
while  the  statute  provides  if  the  parties  "can- 
not agree  upon  the  damages."  The  dty  char- 
ter would  seem  to  authorize  the  application 
in  writing  if  no  agreem^it  is  made,  whether 
there  was  any  effort  to  agree  previous  to  the 
application,  while  the  statute  seems  to  indi- 
cate that  an  effort  is  first  required  and  a  fail- 
ure to  reach  an  agreement  established.  It 
has  been  held  that  neither  the  county  judge 
uor  the  commissioners  appointed  to  assess 
damages  can  Inquire  into  the  truth  of  the 
statemoits  contained  In  the  written  applica- 
tion. Such  inquiry  would  be  proper  only  up- 
on a  hearing  in  the  county  court  on  appeal 
from  the  commissioners.  But  that  case 
leaves  it  Inferable  if  there  was  a  chance  of 
agreement  this  might  be  shown  upon  appeal 
in  the  county  court  Rabb  v.  La  Feria,  etc., 
62  Tex.  Civ.  App.  24,  130  S.  W.  918.  In  this 
case  the  application  appears  to  have  alleged 
a  failure  to  agree  between  the  owners  and 
the  dty,  and  that  they  could  not  agree 
upon  the  damages.  There  is  a  conflict  of 
authority  on  the  question  as  to  whether  a 
failure  to  agree  is  a  condition  iwecedent  to 
confer  the  right  of  eminent  domain.  "Stat- 
utes conferring  the  power  of  eminent  domain 
usually  require  that  an  attempt  shall  be 
made  before  Instituting  proceedings  to  con- 
demn It  In  whatever  form  of  words  this 
direction  is  couched,  it  Is  generally  held  to 
be  imperative  as  a  ctmdtHon  precedent  to  the 
cxerdse  of  compulsory  power."  Lewis  on 
Eminent  Domain,  vol.  2,  i  497.  "If  the  record 
fails  to  show  such  inability  to  agree,  the  pro- 
ceedings are  generally  held  to  be  void."  Id. 
In  Massachusetts,  however.  In  a  statute  ap- 
parently worded  as  that  of  our  own,  it  is  held 
an  attempt  to  agree  Is  not  necessary  before 
application.  Id.  If,  however,  the  owner  Is 
under  disability;  no  attempt  to  agree  need  be 
made.  It  seems,  however,  that  in  the  appli- 
cation it  is  essential  that  the  inability  to 
agree  and  reason  for  such  Inability  should 
be  set  forth  in  the  petition.  Id.  arts.  499, 
500,  501;  R.  O.  L.,  Eminent  Domain,  vol.  10, 
H  172,  173,  p.  204.  The  exact  question  raised 
by  us  has  not  been  passed  upon  by  our  courts 
in  BO  far  as  we  have  been  able  to  ascertain, 
but  in  general  It  seems  to  be  recognized  by 
our  courts  as  a  condition  precedent  that,  the 
application  should  state  a  failure  to  agree  or 
an  excuse  therefor.  Barnes  v.  Railway  Co., 
33  S.  W.  601;  Railway  Co.  v.  Railway  Co., 
86  Tex.  537,  26  S.  W.  64;  McKenzle  v.  Im- 
perial, etc.,  166  S.  W.  495;  Ellis  v.  Houston 
Railway  Co.,  203  S.  W.  172.  The  Supreme 
Court  has  recently  given  emphasis  to  the  ne- 
cessity of  alleging  and  showing  the  necessary 
jurisdictional  facts  in  condemnation  proceed- 
ings. Haverbekken  v.  Hale  (Sup.)  204  S.  W. 
1162.  The  facts  and  the  petition  in  this  case 
show  that  appellee  was  a  minor,  and  there- 
fore show  the  futility  of  an  effort  to  agree 
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aa  a  condition  precedent  to  the  right  of  In- 
stituting condemnation  proceedings. 

The  court  finds  appellee  was  not  served, 
and  that  she  did  not  appear  and  waive  her 
rights,  and  her  petition  herein  so  alleges. 
Again  the  petition  alleges  the  mother  of  ap- 
pellee was  appointed  guardian  ad  litem  for 
her  before  and  without  service  on  the  ap- 
pellee. 

[6]  It  appears  until  service  on  the  minor  is 
had  the  court  has  no  power  to  appoint  a 
guardian  ad  litem.  Sprague  v.  Haines,  68 
Tex.  215,  on  page  218,  4  S.  W.  371. 

II]  It  Is  also  alleged  that  her  mothw  was 
holding  an  adverse  Interest  to  appellee.  If 
this  is  true,  the  appointment  of  the  mother 
as  guardian  ad  litem  would  be  illegal.  This 
court  in  the  case  of  Knight  v.  Waggoner,  214 
S.  W.  692,  had  occasion  to  look  into  this  ques- 
tion, and  reached  the  conclusion  that  the  pur- 
pose of  appointing  a  guardian  ad  litem  Is  to 
secure  the  disinterested  services  of  a  proper 
person  to  see  that  the  minor's  Interests  are 
fully  protected  and  presented  to  the  court. 
"We  call  attention  to  the  discussion  of  the 
question   in  tbiat  caaft, 

[7]  Until  the  statutes  requiring  notice  are 
complied  with,  the  commissioners  have  no  au- 
thority to  assess  damag^es  or  to  make  a  re- 
port, and  the  court  has  no  Jurisdiction  to  de- 
clare the  condemnation.  Parker  v.  Railway 
Co.,  84  Tex.  333,  19  S.  W.  518 ;  Vogt  v.  Bexar 
County,  5  Tex.  Civ.  App.'  272,  23  S.  W.  1044. 
It  is  necessary,  in  order  to  give  jurisdiction, 
that  nodce  to  the  owner  first  be  had.  Mcln- 
tire  V.  Lucker,  77  Tex.  259,  13  S.  W.  1027; 
Adams  v.  San  Angelo  Waterworks,  etc.,  25 
S.  W.  165;  Haverbekken  v.  Hale  (Sup.)  204 
S.  W.  1162. 

[8]  The  petition  In  this  case  alleges  appel- 
lee's Interest  in  the  land  did  not  vest  by  the 
judgment  for  the  reason  the  court  rendering 
it  had  no  jurisdiction  over  her.  The  appel- 
lee had  no  power  to  bring  into  operation  con- 
demnatiOD  proceedings;  that  power  is  in  the 
city  alone.  We  do  not  understand  that  the 
appellee  was  required  to  request  a  new  trial 
upon  proceedings  the  petition  and  report  of 
which  were  void,  according  to  her  allegations. 

[9]  The  county  court  could  only  set  aside 
the  judgment,  and  without  a  report  of  the 
commission  after  first  acquiring  jurisdic- 
tion, the  court,  as  we  understand  the  stat- 
utes, could  not,  without  such,  condemn  the 
land.  .Johnston  v.  Galveston,  etc.,  85  S.  W. 
511. 

[10]  The  second  assignment  presents.  In 
effect,  that  the  court  should  have  sustained 
exception  3  to  the  petition  of  appellee.  It 
seems  tliat  the  exception  was  urged  on  the 
ground  that  certain  facts  alleged  were  Im- 
material. Some  of  the  facts  go  to  the  failure 
in  the  application  for  condemnation  to  suf- 
ficiently designate  appellee's  interest  in  the 
laud,  and  the  failure  to  prepare  a  plat  by  the 
city  engineer  of  contiguous  property  to  that 
sought  to  be  condemned,  and  of  the  owners 


of  such  property,  who  would  be  required  un- 
der the  charter  to  pay  their  prorate  propor- 
tion of  the  damages  by  reason  of  opening 
the  street,  and  the  report  of  the  special  com- 
missioners to  the  mayor  and  city  commission- 
ers, and  other  matters,  among  which  is  an 
alleged  agreement  by  appellee  after  the  con- 
demnation, which  is  assailed  on  the  ground 
that  it  was  not  binding  as  to  her  for  the 
reason  that  she  was  then  a  minor,  and  that 
she  had  since  her  marriage  repudiated  such 
agreement.  Some  of  the  matters  alleged 
were  proper,  and  none  of  them  Immaterial 
or  irrelevant,  as  a  history  of  the  transacttim; 
at  least,  we  think  there  was  no  reversible 
error  in  overruling  the  exception. 

The  third  assignment  is  based  on  the  ac- 
tion of  the  court  In  peremptorily  Instructing 
the  jury  that  appellee  was  not  legally  serv- 
ed in  either  of  the  condemnation  proceedings, 
and  instructing  the  jury  to  return  a  verdict 
for  appellee.  Appellee  testifies  she  was  nev- 
er served  with  notice  or  citation.  The  deputy 
sheriff  who  claims  he  had  the  process  for 
her  testifies  that  he  never  delivered  the  no- 
tice to  api>ellee,  but  left  It  with  her  mother, 
with  the  request  that  she  deliver  it  to  the 
appellee.  Her  mother,  Mrs.  Gibbs,  testifies 
she  never  notified  appellee  or  gave  her  any 
such  notice,  and,  in  fact,  she  testifies  no  such 
notice  was  left  with  her  to  serve  or  give  ap- 
pellee, with  the  Instructions  claimed  by  the 
deputy  sheriff.  The  president  of  the  special 
commissioners  appointed  to  assess  the  dam- 
age testified  that  the  question  of  notice  and 
ol^lning  it  was  left  entirely  to  the  dty  at- 
torney, and  that  the  commissioners  made  no 
investigation  in  that  matter.  It  is  uncon- 
tradicted that  neither  Mrs.  Glbbs  nor  appellee 
was  present  before  the  commissioners  in  per- 
son or  by  attorney.  It  is  recited  In  the  re- 
port that  legal  notice  was  served  ap<m  all 
the  parties,  among  whom  is  named  appellee, 
and  that  Mrs.  Glbbs,  the  mother,  was  served 
as  guardian  ad  litem  of  the  appellee.  This 
recitation  in  the  report  is  carried  forward  in 
the  judgment.  We  find  In  the  record  notice 
directed  to  all  of  the  alleged  owners  set  out 
in  the  application  except  the  aK)ellee,  and  re- 
turns showing  service  of  notice  on  all  the 
parties  except  appellee.  There  is  no  notice 
to  Mrs.  Glbbs  as  guardian  ad  litem  for  ap- 
pellee or  servicfe  on  her  as  such.  There  Is 
an  order  appointing  Mrs.  Glbbs  guardian  ad 
litem,  dated  May  9,  1913.  7%e  notice  Issued 
to  Mrs.  Gibbs  was  addressed  to  Mrs.  S.  A. 
Gibbs,  personally,  dated  April  2Sth,  and  serv- 
ed on  the  30th  of  April,  1913. 

[11]  We  fall  to  find  any  notice  or  return 
showing  notice  and  service  on  appellee  ex- 
cept the  recitals  in  the  report  and  In  the  or- 
der approving  the  report.  There  is,  we  think, 
no  evidence  of  notice  on  appellee  as  required 
by  the  statute  (article  6514).  We  do  not  un- 
derstand that  it  is  asserted  that  appellee  had 
a  guardian  of  her  estate;  the  only  evidence 
of  such  notice  being  In  the  report  where  the 
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president  of  the  board  says  as  to  notice,  the 
commissioners  Intrusted  that  to  the  city  at- 
toriipy  to  look  after.  The  city  attorney  of 
that  date  does  not  testify  in  this  case.  The 
officer  who  had  the  notice  to  execute  testifies 
positively  that  he  did  not  serve  it  on  the  ap- 
pellee. We  see  no  fact  which  would  author- 
ize the  Issue  to  be  submitted  to  the  Jury.  We 
understand  the  minor  must  be  personally 
served,  and  no  guardian  ad  litem  could  be 
appointed  until  such  service.  Sprague  v. 
Haines,  68  Tex.  215,  4  S.  W.  371;  Evans  v. 
Hvestoct,  etc..  81  Tex.  at  bottom  of  page  624, 
17  S.  W.  232.  The  Supreme  Court  has  said: 
"Notice  to  the  owner  of  the  land  sought  to 
be  condemned  is  necessary  to  jurisdiction, 
and  this  cannot  be  presumed  from  declara- 
tions contained  in  the  report  of  the  commis- 
sioners, nor  from  recitals  in  the  decree  of 
condemnation,  but  must  be  proved."  Parker 
V.  Railway  Co.,  84  Tex.  333,  19  S.  W.  518; 
Adams  v.  San  Angelo,  etc.,  25  S.  W.  165; 
Crawford  v.  Frio,  153  S.  W.  390;  Cooke 
County  V.  Dudpnhaffer,  196  S.  W.  976 ;  Mose- 
Ity  V.  Bradford,  190  S.  W.  624,  and  authori- 
ties cited  under  the  first  assignment.  ■  Under 
the  anthorlties  above  cited  there  was  no  con- 
troverted fact  to  submit  to  the  Jury,  and 
there  was  no  error  in  so  Instructing  the  jury. 
This  being  true,  the  court  was  without  juris- 
diction to  render  judgment  condemning  ap- 
pellee's interest  in  the  land  to  public  use. 

We  do  not  think  the  second,  third,  and 
fourth  propositions  under  this  assignment 
present  reversible  error.  It  see^s  to  be  the 
contention  of  appellant  that  because,  under 
the  will  of  appellee's  father,  her  mother  had 
a  life- estate  in  the  land,  and  because  there  Is 
a  provision  with  reference  to  property  which 
may  have  been  charged  with  a  mortgage 
thereon,  for  that  reason  it  was  unnecessary 
to  give  appellee  notice.  Without  trying  to 
determine  appellee's  Interest  In  the  land,  we 
think  It  sufiiclent  to  say,  for  the  purpose  of 
this  case,  that  appellant  stated  in  its  applica- 
tion for  coudciunation  proceedings  that  she 
had  an  interest  in  the  land  sought  to  be  con- 
demned, and  showed  the  necessity  of  the  pro- 
ceedings to  condemn  It  and  of  making  her  a 
party  thereto.  We  do  not  understand  it  to 
be  true  that  the  county  court  can  try  title  to 
the  land,  but.  If  proper  steps  were  taken,  Its 
judgment  may  ve.st  an  easement  or  right  un- 
der condemnation  proceedings.  We  think  if 
the  judgment  is  valid  as  to  other  parties,  and 
they  in  fact  had  the  title  thereto,  such  as 
would,  under  the  proceedings,  pass  all  the  in- 
terest in  the  land,  then  the  city  could  not  be 
oTisted,  but  that  Issue  could  not  be  determin- 
ed In  the  county  court,  nor  by  us  on  this  ap- 
lical.  That  question  must  be  adjudicated  In 
another  tribunal. 

The  fourth  assignment  presents  what  Is 
termed  fundamental  error.  This  seems  to  be 
based  upon  objections  urged  to  the  judgment 
of  the  court,  on  the  ground  that  In  part  the 
court  l>ased  Its  judgment  vacating  the  former 


decree  on  other  facts  ihan  that  of  notice,  of 
which  there  was  no  evidence,  for  such  sup- 
posed findings.  This,  as  we  conceive  the 
question,  cannot  l>e  fundamental  error. 

[12]  Where  It  is  shown  the  Judgment  was 
Invalid  because  there  was  no  valid  Juagment, 
other  matters  recited  therein  would  not  affect 
the  Judgment  rendered;  if  void  for  one  rea- 
son, it  is  void  for  all  purposes.  A  wrong 
reason,  given  In  part  and  recited  in  the  judg- 
ment, will  not  affect  the  conclusion  warrant- 
ed by  the  facts  and  the  law  rendering  the 
Judgment  void. 

We  believe  there  is  no  reversible  error,  and 
the  judgment  will  be  affirmed. 

On  Motion  for  Rehearing. 

We  set  out  the  Judgment,  which  dedares 
the  former  judgment  shall  not  affect  the  in- 
terest of  Mrs.  Crawford  In  the  land.  It  Is 
declared  only  that  the  Judgment,  "and  every 
part  of  said  Judgment,  report  of  special 
commissioners  and  all  proceedings  there- 
under, are  vacated,  annulled,  and  declared 
void."  It  is  only  the  judgment  and  the  re- 
port of  the  commissioners  and  the  proceed- 
ings thereunder  which  are  vacated.  It  says 
nothing  as  to  the  institution  of  the,  proceed- 
ings upon  the  application  by  the  city  to  con- 
demn the  land.  We  held  that,  as  Mrs.  Craw- 
ford was  at  that  time  a  minor,  it  was  not  nec- 
essary, as  a  condition  precedent,  to  allege 
or  show  a  failure  to  agree  with  her;  that 
such  failure  would  not  be  sufficient  to  set 
aside  the  judgment.  Mrs.  Crawford's  disabil- 
ities as  a  minor  are  now  removed.  The 
reason  that  then  applied  would  not  now  ap- 
ply. The  authorities,  as  we  pointed  out,  on 
this  question  are  not  in  harmony;  that  is,  as 
to  showing  the  necessity  of  the  failure  to 
agree  l)efore  instituting  the  proceedings.  It 
was  not  then,  and  is  not  now,  as  we  conceive 
It,  necessary  to  decide  that  question  in  order 
to  dispose  of  this  case.  We  cited  several 
decisions  from  this  state  which  were  called 
to  our  attention,  bearing,  as  we  thought,  up- 
on the  question.  As  suggested,  the  city  must 
Institute  condemnation  proceedings,  and,  as 
we  understand,  It  was  for  it  to  determine 
what  course  It  should  pursue — whether  it 
would  first  seek  an  agreement  with  Mrs. 
Crawford,  or  would  file  a  new  application,  or 
proceed  under  the  old  petition.  We  did  not 
believe  that  it  was  necessary  for  Mrs.  Craw- 
ford to  allege  and  show  or  to  request  that  a 
hearing  be  had  upon  the  old  petition.  We 
did  not  feel,  and  do  not  now  think.  It  our 
d>Uy  to  direct  the  course  which  should  be 
pursued.  Certainly  the  city  cannot  take  Mrs. 
Crawford's  land  without  condemning  it  by  a 
proper  Judgiueut.  If  It  does  not  see  proper 
to  Institute  proceedings  for  that  purpose,  she 
can  sue  for  her  Interest.  Should  the  city 
be  able  to  show  that  It  has  all  her  title,  by 
condemning  the  property  as  that  of  others, 
and  paying  therefor,  it  doubtless  can  defeat 
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Mrs.  Crawford  In  a  recovery  of  the  land  or 
damages. 

[13]  A  suit  for  the  land  or  for  damages 
may  force  the  city  to  take  the  statutory 
method  of  condemnation,  or  proceed  nnder 
article  6531,  Vernon's  Sayles'  Civil  Statutes. 
Railway  Oo.  v.  Benitos,  59  Ter.  326;  Railway 
Co.  V.  Ortiz,  76  Tex.  602,  12  S.  W.  1129.  But 
these  statutes  and  decisions  are  a  long  way 
from  holding  that  the  owner  of  land  can  in- 
stitute condemnation  proceedings.  The  dty, 
having  a  void  judgment,  did  ■  not  acquire 
thereunder  the  appellee's  land.  She  had  a 
right  to  show  this  Judgment  was  obtained 
without  jurisdiction  over  her  person;  but, 
as  we  believe,  she  was  not  required  in  set- 
ting aside  that  judgment,  as  a  piece  of  evi- 
dence against  her  title,  to  ask  that  the  city 
proceed  to  condemn.  This,  as  we  believe, 
was  not  necessary  to  her  riglits,  under  the 
statutes  and  decisions  of  our  courts.  How- 
ever, if  the  city  desires  so  to  proceed,  that 
Is  for  its  determination,  and  the  question 
presented  by  appellant  in  its  motion  may  then 
properly  be  determined;  but  we  think  it  was 
not  necessary  on  this  appeal  that  we  should 
attempt  to  forestall  any  course  of  action  the 
city  may  take  or  any  decision  that  might  he 
made  on.  such  action. 

We  believe  the  case  was  properly  disposed 
of  by  the  trial  court,  and  the  motion  for  re- 
hearing is  overruled. 


KRAUSEetal.  V.  HARDIN  et  al.    (No.  6391.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   April  28,  1920.    Rehearing 
Denied  May  26,  1920.) 

1.  Adverse  possession  $=368  —  Possession  of 
land  not  described  In  deed  as  Intended  gives 
title. 

Actual  adverse  possession  of  the  land  in 
controversy  for  more  than  20  years  gives  title 
to  the  land,  though  the  deed  under  which  pos- 
session was  originally  intended  to  be  taken  de- 
scribed a  different  tract  of  land. 

2.  Quieting  title  <3s»44(2)— Quitclaim  to  an- 
other Irrelevant  where  plaintiffs  have  title 
by  adverse  possession. 

Id  suit  to  quiet  title,  where  plaintiffs  es- 
tablished title  by  adverse  possession,  a  quit- 
claim deed  given  by  one  of  the  defendants  to 
another  conveying  her  interest  as  heir  of  the 
common  source  of  title  is  irrelevant. 

3.  Quieting  title  ®s»44(2)— Agreement  affect- 
ing land  not  claimed  Is  Immaterial. 

In  a  suit  to  quiet  title  to  land  which  plain- 
tiff bad  acquired  by  adverse  possession,  though 
his  deed  described  a  different  tract,  an  agree- 
ment between  defendants  relating  to  the  tract 
described  is  irrelevant  and  immaterial. 


4.  Adverse  possession  4=>II0(I)— Defense- to 
trespass  to  try  title  without  confession  asd 
avoidance. 

Under  the  statute  making  possession  of 
land  nnder  certain  circomstances  a  perfect  de- 
fense to  trespass  to  try  title  if  pleaded  and 
proved,  such  possession  is  a  defense,  though 
not  pleaded  by  way  of  confession  and  avoid- 
ance. 

5.  Adverse  possession  «=93 1— Possession  snffl- 
oient  notice  to  start  statute  running. 

Actual  possession  and  cultivation  of  the  land 
in  controversy  is  all  the  notice  required  to 
start  the  runaing  of  the  10-year  statute  of  lim- 
itations, whether  the  possessors  had  any  deed 
to  the  land  or  not,  and  whether  the  record  own- 
ers knew  of  their  own  interest. 

6.  Limitation  of  actions  «=3 187— Privilege  of 
infancy  or  coverture  is  waived  by  failure  to 
plead. 

Infancy  and  coverture  as  an  avoidance  of 
the  bar  of  limitations  are  personal  privileges 
which  are  waived  by  a  failure  to  plead  them. 

7.  Reformation  of  Instruments  «=»2— Mistake 
in  giving  grantee  possession  of  land  not  de- 
scribed does  not  warrant  correction  of  Held 
notes. 

Where  deeds  correctly  described  a  tract  of 
land  in  accordance  with  the  field  notes,  but  by 
mistake  the  grantor  put  the  grantees  in  pos- 
session of  a  different  tract,  and  such  possession 
was  retained  long  enough  to  give  title  to  the 
tract,  there  was  no  basis  for  a  correction  of 
the  field  notes. 

Appeal  from  District  Court,  Bexar  County; 
J.  T.  Slude^Judge. 

Suit  by  Louis  Krause  and  others  against 
Martha  Hardin  and  others  to  remove  a-  cloud 
on  title  and  to  correct  a  mistake  in  deedsL 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. Reversed,  and  jud^ent  rendered  for 
plaintiffs. 

Gulnn  &  McNeill,  of  San  Antonio,  for  appel- 
lants. 

S.  D.  Hopkins,  of  San  Antonio,  for  appel- 
lees. 

FLY,  C.  J.  This  Is  a  suit  Instituted  by 
Matilda  Krause,  joined  by  her  husband,  Louis 
Krause,  and  L.  W.  Wilson,  against  Martha 
Hardin,  her  husband,  T.  H.  Hardin,  and  Carrie 
Hardin  Cornelison  and  her  husband,  Richard 
Cornellson,  the  name  of  the  last-mentioDed 
woman  having  been  changed,  on  some  ground 
not  disclosed,  from  that  given  to  "Carry  Har- 
din Cornelison  Vinson,  Jr.,"  seeking  to  remove 
cloud  from  the  title  to  a  certain  100  acres  of 
land  in  Bexar  county  and  to  correct  a  mistake 
and  misdescription  in  certain  deeds,  and  in 
the  alternative  for  the  value  of  improvements 
made  in  good  faith.  After  a  lengthy  pleading 
of  facts,  appellees  prayed  for  "Judgment  for 
the  title  and  restitution  of  the  above-described 
property,"  for  damages,  costs,  and  general  and 
special  relief,  and  filed  a  cross-action  In  tres- 
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pass  to  try  title.    A  verdict 
and  the  lury  In  response  returned  tbe  follow- 
ing verdict: 

"We,  the  jury,  find  against  plaintiffs  and  in 
favor  ot  defendants  for  title  to  the  property 
herein  in  controversy,  and  we  further  find 
against  defendants  on  their  cross-action." 

On  that  verdict  the  court  rendered  Jadg- 
moit  In  favor  of  Martha  R.  Hardin  and  her 
husband,  T.  H.  Hardin,  and  Carrie  Hardin 
CamelisoQ  Vinson,  Jr.,  and  her  husband, 
W.  M.  Vinson,  Jr.,  for  the  land  in  controversy; 
that  they  take  nothing  on  their  cross-action 
and  recover  all  costs. 

The  first  assignment  of  error  assails  the 
action  of  the  court  In  overruling  certain  ex- 
ceptions, which  were  probably  Intended  as 
special  exceptions,  to  the  answer  of  appellees, 
but  which  were  so  general  as  to  be  nothing 
more  than  a  general  demurrer.  The  flrst  Is 
tbat  the  answer  states  that  appellants  claim 
the  proiierty  through  appellees  because  the 
allegation  Is  irrelevant  and  states  no  defense. 
The  second  Is  that  the  answer  states  no  legal 
defense  to  appellants'  special  claim  of  title. 
The  answers  are  not  subject  to  the  objections, 
which  are  vagne  and  indefinite,  and  the 
assignment  of  error  is  overruled. 

The  common  source  of  title  was  James  H. 
Coker,  who  executed  a  will  In  which  he  be- 
queathed to  his  son  James  M.  Coker  40  acres 
of  land  lying  between  the  land  of  said  James 
M.  Coker  and  the  land  of  A.  Maltsberger; 
to  his  daughter  Martha  R.  Hardin  10ft  acres  of 
land  in  survey  80,  and  known  as  lot  No.  1, 
adjoining  Z.  F.  Autrey  tract  on  west  side; 
to  Us  daughter  Ruthasun  Maltsberger  100 
acres  of  land  in  survey  SO,  known  as  lot  No.  4, 
adjoining  the  tract  of  Julia  E.  Kelley;  and  to 
his  son  John  H.  Coker  about  187  acres  and 
other  real  and  personal  property  possessed  by 
bim,  "provided  he  shall  take  care  of  and 
provide  a  comfortable  home  and  other  neces- 
saries that  may  be  required  by  my  wife,  Josey 
Ann  Coker,  during  her  natural  life,  or  so  long 
as  she  remains  unmarried,  provided  also  that 
my  son,  John  H.  Coker,  shall  pay  all  just 
debts  that  I  may  be  owing  at  my  death." 
The  testator's  brother,  N.  B.  Coker,  and  his 
son  John  H.  Coker  were  appointed  independ- 
ent executors  of  his  estate.  The  will  was 
dated  October  3,  1888,  the  testator  died  on 
October  2, 1892,  and  his  will  was  probated  on 
January  21, 1898.  John  H.  Coker  took  charge 
of  the  estate  as  executor.  On  March  18, 1896, 
John  H.  Coker,  independent  executor  of  the 
estate  of  James  H.  Coker,  deceased,  In  con- 
sideration of  $900,  sold  to  Leopold  Flncke  100 
acres  of  land  out  of  the  estate;  it  being 
recited  in  the  deed  and  testified  to  by  John  H. 
Coker  that  the  sale  was  made  to  obtain  money 
with  which  to  pay  off  a  certain  sum  secured 
by  a  mortgage  on  the  land  conveyed,  executed 
by  the  deceased,  James  H.  Coker,  in  June, 
1862,  a  few  months  before  his  death.  The 
executor  Intended  to  sell  to  Fincke  the  lot 
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was  instructed  known  as  lA,  described  In  ths  will  as  lot  No. 
1,  and  given  to  Mrs.  Hardin,  and  he  placed 
Flncke  in  possession  of  that  tract,  but  the 
description  by  field  notes  was  of  lot  No.  4, 
belonging  to  Mrs.  Maltsberger.  This  mistake 
was  carried  by  Fincke  into  the  deed  made  by 
him  to  R.  F.  Pipes,  who  took  possession  there- 
under of  lot  No.  1,  and  In  the  same  way  it 
passed  from  Pipes  to  the  Krauses,  who  also 
took  possession  of  lot  No.  1.  Since  1896 
parties  claiming  under  the  deed  to  Flncke  by 
the  executor  in  1896  have  held  undisturbed 
possession  of  lot  No.  1.  Appellants  sought  to 
correct  the  description  so  as  to  conform  It  to 
the  actual  land  sold.  While  livldg,  James  H. 
Coker  made,  executed,  and  delivered  to  John 
H.  Coker  a  deed  to  163  acres  which  some 
three  years  before  he  had  named  In  his  will  as 
a  bequest  to  John  H.  Coker.  In  September, 
1896,  all  of  the  heirs  of  James  H.  Coker, 
deceased,  among  the  number  Mrs.  Hardin, 
ratified  the  sale  by  John  H.  Coker  to  Flncke, 
and  one  of  the  notes  secured  by  vendor's  lien 
was  given  to  Mrs.  Hardin  and  accepted  by  her 
as  her  portion  of  the  estate  of  her  father. 
The  misdescription  of  the  land  was  never 
discovered  until  Krause  sought  to  sell  to  L. 
W.  Wilson,  probably  In  1915. 

Appellees  Introduced  In  evidence  a  docu- 
ment, dated  January  2,  1889,  executed  by 
James  H.  Coker,  deceased,  to  Martha  R,  Har- 
din In  whidi  he  conveyed  to  her  100  acres  of 
land  to  be  held  by  her  during  her  life  and  then 
to  go  to  her  heirs  bom  or  to  be  bom.  Appel- 
lees also  Introduced  in  evidence  a  qultcdaim 
deed  by  the  Hardins,  which  was  executed  to 
John  H.  Coker  on  January  10,  1893,  to  all 
Interests  held  by  them  In  the  estate  of  James 
H.  Coker,  deceased.  Mrs.  Vinson  is  the  only 
offspring  of  Mrs.  Hardin.  The  latter  swore 
that  the  deed  in  trust  to  the  100  acres  of  land 
was  delivered  to  her  by  her  father,  but  was 
returned  to  him  by  her,  in  order  that  be  might 
convey  the  title  to  her  unincumbered  with  a 
trast.  He  did  not  make  such  a  deed  and  did 
not  return  the  other  deed.  Mrs.  Hardin  got 
the  original  deed  after  her  father's  death. 
Mrs.  Carrie  Hardin  Comellson  Vinson,  Jr., 
only  child  of  Mrs.  Hardin,  was  bora  on  Sep- 
tember 11,  1896,  several  months  after  Leopold 
Flncke  had  gone  into  possession  of  the  land 
In  controversy. 

Appellants  pleaded  three,  five,  and  ten  years' 
limitation  in  replication  to  a  cro^-actlon  in 
trespass  to  try  title  filed  by  appellees.  Dis- 
ability of  marriage  or  infancy  was  not 
pleaded  by  appellees  in  answer  to  pleas  of  the 
statute  of  limitations  by  appellants.  It  was 
admitted  by  appellees  that  one  of  the  appel- 
lants, Matilda  Krause,  who  held  title  from  her 
husband,  "is  now,  and  with  those  under  whom 
she  claims  for  the  last  20  years  has  been,  in 
actual  peaceable  possession  of  the  tract  of 
land  sued  for  herein  by  metes  and  bounds." 
The  evidence  showed  without  attempt  at 
contradiction  that  the  possession  was  not  only 
peaceable,  but  was  adverse  to  the  whole  world. 
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Pipes  bought  the  land  in  1897,  took  possewlon 
of  It,  and  put  tbe  tillable  land  in  cnltivatloD. 
The  land  was  fenced.  Pipes  raised  crops 
on  the  land  for  Ave  years,  and  tuen  sold  it  to 
Krause.  He  says:  I  claimed  the  land  as  my 
own  against  all  persons."  No  one  ever  dis- 
turbed his  ijossession.  The  whole  of-ibe  100 
acres  was  under  fence,  and  all  tbe  tillable 
parts  of  it  were  put  into  cultivation  by  Pipes. 
Krause  bought  the  land  in  1902  and  went  into 
immediate  possession  of  it.  All  tbe  taxes 
were  paid  by  Pipes  and  Krause,  and  tbe  latter 
held  possession  adverse  to  every  one  all  the 
time  until  this  suit  was  instituted  in  1919. 

[1]  The  evidence  fails  to  disclose  that  Mrs. 
Hardin  wns  ever  in  possession  of  tbe  land 
in  controversy,  although  It  is  stated  in  tbe 
brief  of  appellees  that  Mrs.  Hardin  was  in 
possession  of  It  in  1893,  1894,  and  1895. 
If  that  bad  been  proved,  tbe  fact  remains 
that  Fincke  took  possession  of  tbe  land  1b  tbe 
first  part  of  1696,  and  that  adverse  possession 
has  been  held  of  it  from  1S97  to  tbe  present. 
How  the  evidence  as  to  limitatiuns  was  avoid- 
ed does  not  appear  from  the  record,  nor  does 
the  brief  of  appellees  reasonably  account  for 
it.  The  trial  Judge  filed  no  conclusions  of  fact 
and  law,  and  we  cannot  determine  upon  what 
theory  he  Instructed  a  verdict  for  appellees. 
If  ho  did  so  on  the  ground  that  appellants 
went  into  possession  of  a  tract  of  land  not 
described  in  tbeir  deed,  tbe  answer  is  they 
went  into  possession  of  tbe  tract  of  land  in 
controversy  and  held  it  adversely,  using  and 
cultivating  it  as  tbeir  own  for  over  20  years, 
and  the  fact  that  they  had  no  deed  to  tbe  land 
could  not  affect  tbeir  title  by  limitations. 
They  went  into  possession  of  land  which  was 
pointed  out  to  tbem  by  their  vendor,  and 
which  be,  as  well  as  they,  honestly  believed 
had  been  faithfully  described  in  the  deed. 
We  may  Ignore  the  deeds  altogether  and  still 
the  land  belongs  to  appellants,  even  If  it  be 
admitted,  as  claimed  by  appellees,  that  the 
adverse  possession  of  the  land  began  after  the 
birth  of  Mrs.  Vinson;  that  is,  when  It  was  sold 
by  Fincke  to  Pipes. 

[2]  Mrs.  Hardin  and  her  husband  made  a 
qnitdaim  deed  to  John  H.  Coker  on  January 
10,  1803,  releasing  all  claims  they  might  bave 
to  187  acres  of  land  "as  well  as  In  other 
interests  to  and  included  in,  by,  and  under 
written  will  or  wills  made  by  James  H.  Coker, 
Inteof  Bt'xar  county,  Te.Tas,  dec'd."  This  was 
introduced  by  appellees  over  the  protest  of 
nppt'llants.  It  tended  to  show,  if  anything, 
that  Mrs.  Hardin  had  parted  with  all  the 
Interest  she  had  in  her  father's  estate  as 
I'vUlencetl  by  a  will  made  by  him.  We  fail  to 
understand  why  appellants  should  have  ob- 
.Iwted  to  it.  It  had  no  possible  effect  on  the 
Issues  in  the  case,  and  should  not  therefore 
have  been  admitted  in  evidence. 

[31  Some  time  in  September,  180G,  all  of  the 
lu'irs  of  James  11.  Coker,  deconsod,  among  the 
number  T.  II.  Hardin  and  Mattle  S.  Hardin, 
entered  into  a  written  agreement  wherein  it 


r  was  recited  that  James  H.  Coker  had  given  a 
note  for  $500  to  one  S.  S.  Thomas,  and  secured 

j  its  payment  by  a  deed  of  trust  on  100  acres  of 

:  land  out  of  bin  estate;  that  the  maker  of  note 
and  mortgage  bad  died  without  providing  in 
his  will  for  the  payment  of  tbe  debt;  that 
John  U.  Coker,  executor,  on  March  IS,  1896, 
sold  the  land  to  Fincke  for  $736  cash  and  a 
vendor's  lien  note  for  $161.&1,  dtie  seven 
months  after  date,  and  it  was  agreed  that  the 
note  for  $164.61  be  transferred  and  delivered 
to  Mattie  R.  Hardin,  as  her  part  oat  of  tbe 
estate  of  ber  father,  and  each  and  all  of  tbem 
released  John  H.  Coker  from  all  liability  for 
his  acts  in  connection  with  the  estate.  The 
evidence  shows  that  the  agreement  was  not 
acknowledged  for  ten  years  after  its  execution, 
and  tbe  only  evidence  of  its  record  Is  tbe 
statement  of  John  H.  Coker  that  be  did  not 
know  where  tbe  document  was,  but  that  it  was 
"in  the  abstract  and  records,"  whatever  that 
may  mean.  However,  not  being  acknowledged 
untill906,  if  recorded,  it  could  not  have  been 
before  September,  1906.  It  could  bave  had  no 
effect  except  to  show  that  Mrs.  Hardin  had  re- 
leased ai  ber  claim  to  any  part  of  ber  father's 
estate  and  could  in  no  wise  liave  affected  the 
interest  of  Fincke,  Pipes,  or  Krause  to  tlie 
land  in  controversy.  They  were  not  parties 
to  the  agreement,  bad  no  Interest  In  it,  and 
it  could  not  afCect.  their  adverse  possession  of 
lA,  because  it  was  in  regard  to  lot  4A,  which 
they  have  never  claimed.  The  parties  to  the 
agreement  were  referring  to  a  mortgage  on 
lot  4A,  which  appellees  admit  was  tbe  lot  on 
which  tbe  mortgage  was  given  by  James  H. 
Coker,  and  not  to  lot  lA,  which  was  In  tbe 
possession  of  Krause  and  vendors.  If  any 
effect  is  given  to  the  agreement  in  this  case,  it 
would  be  that  it  had  conveyed  the"  life  interest 
of  Mrs.  Hardin  in  lot  lA  to  her  brother,  and 
would  preclude  her  from  any  recovery  in  this 
suit.    ■ 

[4]  Appellees  contend  that,  if  appellants 
pleaded  limitatioi>8  as  "defensive  matter*'  to 
an  action  of  trespass  to  try  title,  sudi  plead- 
ing would  "have  no  force  or  effect  in  confes- 
sion and  avoidance" ;  but  limitation  is  a  de- 
fense to  an  action  of  trespass  to  try  title  with- 
out reference  to  any  plea  In  confession  and 
avoidance.  The  statute  makes  possession  of 
land  for  three,  five,  or  ten  years  under  certain 
circumstances  a  perfect  defense,  with  no  con- 
ditions except  that  either  be  pleaded  as  pre- 
scribed by  statute  and  then  proved. 

[S]  Possession  of  tbe  land  in  controversy 
was  all  the  notice  required  to  start  the  run- 
ning of  the  statute  of  ten  years,  whet  ber  tbe 
possessors  bad  any  deed  of  conveyance  to 
tbe  land  or  not.  If  Mrs.  Vinson  knew  noth- 
ing about  having  any  interest  in  tbe  land  un- 
til this  suit  was  instituted,  that  could  have  no 
effect  on  tbe  running  of  the  statute. 

[6]  Infancy  and  coverture  are  personal 
privileges,  and  can  and  will  be  waived  by  a 
failure    to   plead    tbenr,   and    any    pleading 

i  seeking  to  avoid  a  plea  setting  up  the  statute* 
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of  limitation  should  state  such  facts  as  show 
that  the  statute  could  not  have  run.  Infancy 
and  coverture  were  not  pleaded  In  bar  of  the 
statute  nor  are  they  or  either  of  them  urged 
In  the  brief  of  appellees.  Campbell  v.  Wilson, 
23  Tex.  252,  76  Am.  Dec.  67 ;  Foster  v.  Eoff, 
19  Tex.  Civ.  App.  405,  47  S.  W.  300. 

[T]  The  evid»ice  showed  that  there  was  no 
mistake  made  as  to  the  description  of  the 
land  placed  In  the  deed  executed  by  John  H. 
Coker  to  Bincke,  but  that  the  field  notes  were 
taken  from  the  mortgage  given  by  James  H. 
Coker  to  Thomas.  The  only  mistake  made 
was  that  by  which  John  H.  Coker  placed 
Fincke  in  possession  of  the  tract  of  land  not 
described  in  the  deed.  It  follows  that  there 
was  no  basis  In  the  evidence  upon  which  to 
correct  the  field  notes. 

Because  the  evidence  showed  without  con- 
troversy that  appellants  had  title  to  the  100 
acres  of  land  known  as  lot  lA  by  limitation  of 
ten  years,  the  Judgment  of  the  trial  court  Is 
reversed,  and  judgment  here  rendered  that 
appellants  recover  of  appellees  the  said  land 
and  be  quieted  In  their  title  thereto,  and  that 
appellants  recover  of  appellees  all  costs  in  this 
behalf  expended. 


TALERICO  et  al.  V.  GARVIN.     (No.  6405.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    May  5,  1920.     Rehearing 
Denied  June  2,  1920.) 

1.  Witnesses  <S=3345(I)  —  Not  impeached  by 
showing  Indictment. 

A  witness  cannot  be  impeached  by  showing 
that  be  had  been  indicted. 

2.  Witnesses   «=>345(2)— Not  impeachable  by 
conviction  of  other  than  infamous  crime. 

A  witness  is  not  incompetent  and  so  can- 
not be  impeached,  in  a  (?vU  case,  by  reason  of 
having  been  convicted  of  a  crime,  not  an  in- 
famous crime  under  the  common  law,  as  de- 
frauding a  railway  company,  in  violation  of 
the  Interstate  Commerce  Act. 

Appeal  from  District  Court,  Bexar  County; 
J.  T.  Sluder,  Judge. 

Action  by  W.  H.  Garvin  against  Frank  Tal- 
erico  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed  and  remanded. 

P.  H.  Shook,  and  (3arl,  Swearlngen  &  Clif- 
ton, all  of  San  Antonio,  for  appellants. 
Victor  Keller,  of  San  Antonio,  for  appellee. 

FLY,  C.  J.  Appellee  sued  Bias  Catallnl, 
Frank  Talerlco,  and  Willie  Talerico,  doing 
business  under  the  firm  name  of  Frank  Taler- 
lco, to  recover  the  sum  of  $1,197.02,  alleged 
to  be  due  on  a  car  of  fancy  Bartlett  pears 
shipped  to  them  by  appellee  from  the  state 
of  Colorado,  and  for  which  they  refused  to 
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pay.  The  appellants  defended  on  the  ground 
that  the  pears  arrived  in  a  damaged  condi- 
tion, and  appellants  refused  to  accept  the 
same  and  so  notlflod  aiipoUee,  and  they  im- 
pleaded the  Qalveston,  Harrisburg  &  San  An- 
tonio Railway  Company,  and  prayed  for 
judgment  over  against  It  In  case  of  a  recov- 
ery by  appellee.  The  cause  was  presented 
to  a  jury  on  one  special  Issue: 

"Did  defendant  Talerico  accept  the  car  of 
fruit  on  the  team  track  of  the  defendant  rail< 
way  company?" 

The  Jury  answered  In  the  aflBrmatlve,  and 
the  court  rendered  judgment  in  favor  of  ap- 
pellee against  appellants  for  $1,400^66,  prin- 
cipal and  interest,  and  that  appellants  take 
nothing  on  their  cross-action  against  the  rail- 
way company.  This  appeal  is  prosecuted  as 
between  appellants  and  appellee,  the  railway 
company  being  omitted  from  the  appeal  bond. 
[1,2J  The  principal  witness  for  appellants 
was  Willie  Talerico,  an^,  with  his  testimony 
I  discredited,  the  defense  presented  to  the 
claim  of  appellee  was  greatly  weakened.  If 
not  destroyed.  Under  this  state  of  facts,  ap- 
pellee, over  the  objections  of  appellants.  In- 
troduced In  evidence  the  copy  of  an  Indict- 
ment returned  to  the  United  States  District 
Court  for  the  Western  District  of  Texas 
charging  Willie  Talerico  with  offenses  against 
the  Interstate  Commerce  Act  (24  Stat  379) 
In  defrauding  certain  railway  companies.  Ap- 
pellee was  also  allowed  to  prove  that  the  wit- 
ness was  convicted  on  the  charge  and  fined 
11,000.  All  of  the  testimony  In  connection 
with  the  charge  In  the  federal  court  was 
objected  to  by  appellants,  oq  the  grounds  that 
the  witness  was  not  convicted  of  a  felony, 
nor  could  the  witness  be  Impeached  by  such 
testimony.  The  sole  object  of  the  testimony 
was  the  impeachment  of  the  witness,  and  not 
to  disqualify  him  as  a  witness.  No  objection 
was  interposed  to  Willie  Talerico  being  Intro- 
duced as  a  witness  on  the  ground  that  he  was 
disqualified  by  his  conviction,  but  he  was  al- 
lowed to  testify,  and  then  the  testimony  ob- 
jected to  was  introduced  on  cross-examina- 
tion for  purposes  of  impeachment  alone.  In 
the  case  of  Railway  ▼.  Creason,  101  Tex.  335, 
107  S.  W.  527,  the  Supreme  Court,  In  an- 
swer to  a  certified, question  from  the  Court 
of  CIvU  Appeals  of  the  Second  District,  held : 

"That  it  was  not  competent  on  cross-exami- 
nation to  impeach  the  witness  Apple  by  proving 
by  him  that  he  had  been  indicted  for  a  felony 
or  other  crime." 

So  in  the'  case  of  Western  Assurance  Co.  v. 
Hlllyer,  167  S.  W.  816,  this  court  held: 

"That  it  is  not  competent  to  impeach  a  wit- 
ness by  proving  that  he  has  been  indicted  for  a 
felony  or  other  crime,  and  the  inquiry  should 
be  confined  to  proof  of  general  reputation  fo,r 
truth." 
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That  rule  Is  well  established  In  Texas 
Railway  v.  Dumas,  93  S.  W.  493;  Railway 
V.  Burleson,  167  S.  W.  1177 ;  Cooper  Grocery 
Co.  V.  Neblett,  203  S.  W.  365. 

In  the  last-cited  case,  it  was  held  that  a 
coDTlctlon  for  unlawfully  engaging  in  the 
business  of  a  retail  liquor  dealer  and  impris- 
onment in  the  penitentiary  was  not  a  con- 
viction for  such  Infamous  crime  as  would 
render  a  witness  Incompetent  to  testify,  and 
not  being  incompetent  bis  former  conviction 
was  not  admissible  to  impeach  his  testimony. 
It  must  be  kept  in  view  that  there  is  no  law 
in  civil  cases,  as  in  criminal  cases,  disqualify- 
ing a  witness  if  convicted  of  a  felony,  and  the 
common-law  rule  In  civil  cases  must  prevail. 
Under  the  common  law,  a  person  who  bad 
been  convicted  of  treason,  felony,  and  what 
was  denominated  crimen  falsi,  rendered  a 
witness  incompetent  to  testify.  As  stated  by 
Mr.  Greenleaf  in  his  work  on  Evidence,  f  373, 
the  extent  and  meaning  of  the  term  crimen 
falsi  is  not  laid  down  with  precision,  how- 
ever, the  common  law  does  not  make  the  term 
BO  extensive  as  does  the  dvll  law,  and  does 
not  as  in  the  civil  law  include  deceits  in  the 
quality  of  provisions,  deceits  by  false  weights 
and  measures,  conspiracy  to  defraud  by 
spreading  false  news  and  several  others.  The 
author  gives  as  examples  of  crimes,  convic- 
tion of  which  render  a  witness  Incompetent, 
forgery,  perjury,  sntwrnation  of  perjury,  sup- 
pression of  testlmtmy  by  bribery,  or  conspir- 
acy to  procure  the  absence  of  a  witness,  or 
other  conspiracy,  to  accuse  of  a  crime,  and 
barratry.  To  goieralize,  it  is  a  conviction  of 
a  crime  which  may  injuriously  affect  the  ad- 
ministration of  justice,  by  the  introduction  of 
falsehood  and  fraud. 

The  crime,  for  which  Willie  Talerico  was 
convicted  in  the  federal  court,  was  that  of 
perpetrating  a  fraud  on  a  railway  company 
and  obtaining  money  from  it,  and  was  not, 
imder  the  common  law,  a  conviction  for  an 
infamous  crime.  The  conviction  did  not  ren- 
der the  witness  incompetent,  and  consequent- 
ly he  could  not  be  impeached  by  showing  the 
conviction.  Railway  v.  Burleson  and  Grocery 
Co.  V.  Neblett,  herein  cited. 

It  is  held  in  this  state  (bat,  where  a  party 
has  pleaded  guilty  to  a  misdemeanor  under 
an  indictment  charging  both  felony  and  mis- 
demeanor, the  conviction  is  not  admissible  to 
impeach  him  as  a  witness.  Railway  v.  Dum- 
as, hereinbefore  cited,  in  which  a  writ  of  er- 
ror was  denied  by  Supreme  Court.  In  the  cas- 
es of  Railway  v.  De  Bord,  21  Tex.  Civ.  App. 
691,  53  S.  W.  T>87,  and  Winn  v.  Winn,  23  Tex. 
Civ.  App.  617,  57  S.  W.  80,  it  was  held  that 
convictions  for  theft  cannot  be  shown  to  im- 
peach a  witness  in  a  civil  case. 
.  The  judgment  is  reversed  and  the  cause  re- 
manded. 


D.  SULLIVAN  &  CO.  v.  8CHREINER  at  n. 

(No.  6396.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   April  28,  1920.    Rehearisg 
Denied  May  26,  1920.) 

1.  EvMeaoe  <S=»4I9(2)— ConsMeration  for  deed 
may  b«  shown  by  parol. 

The  real  consideration  for  tbe  execution 
of  a  deed  may  be  shown  to  be  different  from 
that  expressed  therein  by  parol  testimony,  and 
the  admission  of  such  testimony  does  not  de- 
pend upon  the  existence  of  fraud  or  mistake. 

2.  Evidancfl  «S944I(I)— Parol  evideaoe  to  con- 
tradict, ohange,  or  add  to  written  contract, 
Inadmissible. 

The  execution  of  a  contract  in  writing  is 
deemed  to  set  aside  all  oral  agreements  there- 
tofore made,  and  any  representation  made  pri- 
or to  or  contemporaneously  with  the  execu- 
tion of  the  contract  is  inadmissible  in  the  ab- 
sence of  accident,  fraud,  or  mistake  of  fact 
to  contradict,  change,  or  add  to  the  plain  terms. 

3.  Evidence  iS=>442(l)— Parol  evidence  adnis- 
sible  when  contraot  incomplete. 

If  it  is  apparent  from  a  written  contract 
that  it  contains  only  a  part  of  the  agreement, 
oral  testimony  will  be  permitted  to  supply  tb» 
omission. 

4.  Evidenoe  «=94I9(I)— Consideration  may  act 
be  varied  by  parol  If  eoRtraetnal  in  natnre. 

The  rule  permitting  the  true  consideration 
of  written  instruments  to  be  shown  by  parol 
does  not  apply,  where  the  statement  in  the 
contract  as  to  the  consideration  is  more  tiuin 
a  mere  receipt  or  acknowledgment  of  payment 
and  is  of  a  contractual  nature. 

5.  Evidenoe  i8=s>44lv(8)— Provision  of  dead  that 
debts  were  not  released  oauld  not  be  oontni- 
dieted  by  parol. 

Where  a  deed  recited  that  the  consideration 
was  a  credit  <m  a  note  and  tbe  payment  of  oth- 
er debts  to  a  specified  amount  which  were  a 
lien  on  the  property,  and  further  provided  that 
tbe  grantee  did  not  release  or  change  any  se- 
curity it  had  on  other  property  to  secure  the 
balance  due  on  the  note  or  any  of  the  debts 
of  the  grantor  due  it,  but  that  all  such  otheo 
security  was  specially  retained,  such  provi- 
Eion  could  not,  in  the  absence  of  accident,  fraad, 
or  mistake,  he  contradicted  by  evidence  that 
the  grantee  agreed  to  cancel  all  the  grantor's 
indebtedness,  though  the  evidence  was  offered 
under  the  guise  of  showing  the  trae  consider- 
ation. 

Appeal  from  District  C!ourt,  Bexar  County; 
J.  T.  Sluder,  Judge. 

Action  by  D.  Sullivan  &  Co.  against  Charles 
F.  Schreiner  and  wife.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
rendered. 

Denman,  Franklin  &  McGown,  of  San  An- 
tonio, for  appellant. 

Ryan  &  Matlock,  of  San  Antonio,  for  appd- 
lees. 


e=9For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Dlceau  and  Indezn 
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FLT,  a  J.  Appellants  sued  Charles  F. 
Schreluer  and  his  wife,  M.  L.  Schrelner,  to 
recover  on  four  promissory  notes:  Two  for 
$1,000  each,  dated  December  1,  1909,  due  De- 
cember 1,  1914;  one  for  $12,500,  dated  June 
4,  1915,  payable  one  year  after  date ;  and  one 
for  $5,600,  dated  September  27,  1915,  due  on 
September  27,  1916.  The  first  two  notes  were 
executed  to  6us  J.  Groos,  as  well  as  a  trust 
deed  on  182  acres  of  land  to  secure  same, 
and  the  Cowans  sold  the  land  to  Schrelner, 
and  a  vendor's  Hen  was  reserved  thereon,  and 
they  passed  Into  the  hands  of  appellants.  The 
third  note  named  was  given  to  appellants  by 
Charles  F.  Schrelner  and  his  mother,  Louise 
B.  Schrelner,  and  a  deed  of  trust  given  on 
lots  in  San  Antonio  and  lands  in  Wilson  and 
Guadalupe  counties,  to  secure  it.  On  that 
note  was  a  credit  of  date  November  2,  1915, 
for  $3,447.38,  and  another  of  date  November 
21,  1916,  for  $7,500.  It  was  also  alleged  that 
since  the  filing  of  the  suit  appellants  bad  ac- 
quired from  Emma  Camerer  a  note  for  $1,000 
signed  by  apijellees,  secured  by  trust  deed 
on  certain  city  lots.  The  answer  of  appellees 
sought  to  defeat  the  claim  of  appellants  and 
recover  a  Judgment  for  themselves  hi  the  sum 
of  $1,500  on  the  allegation  in  brief  that  ap- 
pellants had  Secured  a  deed  to  certain  land 
fitMD  appellees  in  San  Antonio  at  the  corner 
of  North  Flores  and  Salinas  streets  In  con- 
sideration of  the  cancellation  of  all  the  in- 
debtedness due  and  to  become  due  by  appel- 
lees to  appellants  and  the  sum  of  $1,500  in 
addition  which  was  to  be  paid  to  the  appel- 
lees, although  it  was  recited  In  the  deed  from 
appellees  to  appellants  that  the  considera- 
tion was  that  $7,500  be  credited  on  the  $12,- 
500  note  and  the  additional  sum  of  $3,000  on 
certain  Indebtedness  due  by  appellees.  The 
cause  was  submitted  to  the  Jury  on  six  spe- 
cial issues  with  the  injunction  that,  if  the 
first  was  answered  in  the  affirmative,  no  oth- 
er questions  need  be  answered,  to  which  first 
question  they  responded  in  the  affirmative 
that  the  consideration  for  the  execution  of 
the  deed  by  appellees  to  appellants  of  the 
Xorth  Flores  street  property  was  the  com- 
plete cancellation  of  all  Indebtedness  by 
Sctireiner  to  appellants  and  In  addition  the 
payment  to  Schrelner  of  $1,500.  Upon  that 
answer  Judgment  was  rendered  In  favor  of 
appellees  to  the  effect  tliat  the  deed  be  correct- 
ed to  show  the  true  consideration,  that  the 
whole  of  the  Indebtedness  be  canceled  and 
all  liens  set  aside,  and  that  appellees  recover 
of  appellants  the  sum  of  $1,500  with  6  per 
cent,  inter^t  from  November  17,  1916,  and 
all  costs. 

The  petitiwi  alleged,  and  Schrelner  swore, 
that  E.  J.  Altgelt  approached  him  to  buy  his 
homestead  at  the  comer  of  North  Flores  and 
Salinas  streets  In  the  city  of  San  Antonio, 
offering  on  the  part  of  appellants,  whom  he 
claimed  to' represent,  that  they  would,  in  con- 


ail  of  his  Indebtedness  to  appellants  and  that 
they  would  in  addition  pay  him  $1,500  in  cash 
on  the  trade.  It  was  the  claim  of  Schrelner 
that  appellants  employed  Altgelt  to  purchase 
the  property  for  them  and  make  the  offer  he 
made  to  Schrelner.  The  latter  also  testified 
that  Altgelt  told  him  not  to  say  anything 
about  the  offer  and  he  would  get  the  money 
for  Schrelner.  All  of  this  was  denied  by 
Altgelt,  and  he  and  D.  Sullivan  swore  posi- 
tively that  Altgelt  had  no  authority  from  ap- 
pellants to  make  such  an  offer  and  that 
Altgelt  was  not  the  agent  of  appellants.  Ap- 
pellants were  not  Informed  by  appellees  of  the 
statements  made  by  Altgelt,  and  appellants 
never  made  any  stateinent  to  appellees  about 
cancellation  of  the  indebtedness  and  payment 
of  $1,500  cash,  and  there  was  no  testimony 
tending  to  show  that  they  ever  made  any  sudi 
offer  to  appellees  or  any  one  else.  If  Altgelt 
made  any  such  offer  to  appellees,  it  was  made 
before  the  deed  was  executed,  and  the  terms 
of  such  agreement  were  not  carried  into  and 
made  a  part  of  the  deed  from  appellee  to 
appellants.  The  deed  to  the  North  Flores 
street  property  Is  as  follows: 

"Know  all  men  by  these  presents:  That  wo, 
Charles  F.  Schrelner  and  M.  L.  Schrelner,  his 
wife,  for  and  in  consideration  of  the  sum  of 
seven  thousand,  five  hnndred  dollars  this  day 
paid  by  Charles  F.  Schrelner  to  D.  Sullivan  & 
Company,  a  partnership  composed  of  Daniel 
Sullivan  and  W.  C.  Sullivan,  and  by  said  D. 
SuUivan  &  Company  credited  on  a  certain 
promissory  note  for  the  sum  of  twelve  thou- 
sand five  hundred  dollars,  dated  June  4th,  1915, 
executed  by  the  said  Charles  F.  Schreiner  and 
payable  to  the  order  of  D.  Sullivan  &  Com- 
pany, and  secured  by  deed  of  trust  upon  the 
hereinafter  described  property;  and  for  the 
farther  consideration  that  the  said  D.  Sullivan 
&  Company  have  paid  existing  indebtedness  of 
the  said  Charles  F.  Schreiner,  constituting 
claims  or  liens  upon  said  property  and  aggre- 
gating the  sum  of  three  thousand  dollars,  have 
granted,  bargained,  sold  and  conveyed,  and  do 
hereby  grant,  bargain,  sell  and  convey  unto 
the  said  D.  Sullivan  &  Company,  said  partner 
ship  so  composed  of  the  said  D.  SnlUvan  and 
the  said  W.  C.  Sullivan,  all  and  singular  the 
following  described  property  and  premises  sit- 
uated in  the  dty  of  San  Antonio,  Bexar  county, 
Texas,  viz.: 

"Lots  numbers  two  (2)  and  three  (3)  in 
block  149,  described  by  metes  and  bounds  as 
follows:    *    *    • 

"It  is  specially  understood  and  agreed,  how- 
ever, that  the  said  D.  Sullivan  &  Company  in 
making  said  credit  upon  said  note  and  accept- 
ing this  conveyance  of  said  premises  do  not 
release  or  change  in  any  way  whatsoever  any 
security  they  may  have  in  and  to  any  other 
property  than  the  property  herein  conveyed  to 
secure  the  balance  remaining  due  upon  said 
note  or  to  secure  any  of  the  debt  or  debts  due 
or  to  become  doe  by  the  said  Charles  F.  Schrei- 
ner to  the  said  D.  SuUivan  &  Company;  but 
all   such   other   security   in   whatsoever   shape 


the  same  may  be  is  specially  retained  by  the 
slderatlon  of  a  deed  to  the  property,  cancel  |  said  D.  Sullivan  &  Company  to  secure  the  bal- 

Digitized  by  LjOOQ IC 


316 


222  SOUTHWESTERN  REPORTER 


CTex. 


ance  due  upon  said  notes  hereinbefore  describ- 
ed, and  any  and  all  other  indebtedness  of  the 
said  Charles  F.  Schreiner  to  the  said  D.  Sulli- 
van. &  Company  however  said  indebtedness  may 
be  evidenced. 

"Witness  our  signature  this  the  17th  day  of 
November,  1916.  Charles  F.  Schreiner. 

"M.  L.  Schreiner." 

The  only  testimony  tending  In  the  least  to 
show  that  Altgelt  was  the  agent  of  appel- 
lants was  his  statement  to  appellees  that  he 
was  authorized  by  appellants  to  make  the 
statement  that  he  did  to  appellees.  It  is  true 
that  appellants  suggested  that  the  property 
be  placed  in  the  hands  of  Altgelt  for  sale  by 
appellees;  but  there  was  no  allegation  that 
there  was  a  fraudulent  agreement  between 
appellants  and  Altgelt  to  obtain  a  deed  by 
the  representations  which  the  appellees  swore 
he  made,  and  the  evidence  does  not  tend  to 
show  such  an  agreement. 

[1]  There  was  no  allegation  of  fraud  or 
hiistake  in  connection  with  the  execution  of 
the  deed,  but  appellees  admitted  understand- 
ing the  recitals  of  the  deed.  Appellees  admit 
that  there  is  no  proof  of  fraud  or  mistake, 
when  they  state  in  their  brief: 

"The  controlling  major  question  in  the  case 
was:  'What  was  the  real  true  consideration 
for  the  deed  from  Schreiner  and  wife  to  Sul- 
livan &  Co.  to  the  North  Flores  street  prop- 
erty?* " 

Again   appellees  say: 

"In  other  words,  the  only  real  important 
question  is,  could  we  by  oral  testimony,  or 
otherwise,  explain  and  show  the  true  consid- 
eration for  the  deed  and  the  actual  agreement 
of  the  parties  fixing  such  consideration?" 

It  is  undoubtedly  well  settled  that  the  real 
consideration  for  the  execution  of  a  deed  may 
be  shown  to  be  different  from  that  expressed 
therein,  by  parol  testimony,  and  the  admis- 
sion of  such  testimony  does  not  depend  upon 
the  existence  of  fraud  or  mistake.  The  rule 
enunciated  is  based  on  the  ground  that  proof 
of  the  true  consideration  does  not  vary,  but 
Is  consistent  with,  the  terms  of  the  contract, 
and  does  not  change  the  rule  that  a  parol 
agreement  cannot  be  Ingrafted  upon  a  writ- 
ten contract,  clear  in  its  terms,  In  the  ab- 
sence of  fraud,  accident,  or  mistake,  but  mere- 
ly explains  a  consideration  which  was  not 
fully  expressed  in  the  written  ccmtract.  So 
in  the  case  of  an  instrument  which  on  its 
face  appears  to  be  a  deed  it  may  be  shown 
to  be  a  mortgage  or  a  trust.  It  ig  also  well 
settled  that,  while  the  consideration  may  be 
shown  by  parol,  the  terms  of  the  written  con- 
tract cannot  be  varied. 

[2,  3]  The  execution  of  a  contract  in-  writ- 
ing is  deemed  to  set  aside  all  oral  agree- 
ments theretofore  made,  and  any  representa- 
tion made  prior  to  or  contemporaneously 
with  the  execution  of  the  written  contract 
is  inadmissible,  in  the  absence  of  accident, 


fraud,  or  mistake  of  fact,  to  contradict, 
change,  or  add  to  the  plain  terms  of  the  writ- 
ten contract.  This  rule  is  founded  upon 
the  recognition  of  the  danger  and  Inextri- 
cable confusion  and  untbid  injury  that  would 
result  if  inferior  testimony  could  be  used 
to  alter  or  destroy  a  solemn  contract  in  writ- 
ing entered  into  by  the  parties  thereto.  It 
follows  that  when  a  written  instrument  on  its 
face  purports  to  be  a  complete  expression  of 
the  whole  agreement,  and  contains  all  the 
essentials  of  a  complete  contract,  the  pre- 
sumption arises  that  every  important  and 
material  matter  connected  with  the  agree- 
ment has  been  incorporated  into  the  writing, 
and  parol  evidence  is  not  admissible  to  vary 
its  terms  or  add  others  to  it.  If,  however, 
it  is  apparent  trojn  the  writing  that  it  con- 
tains only  a  part  of  the  agreement,  oral  tes- 
timony will  be  permitted  to  supply  the  omis- 
sion. 10  Ruling  Case  Law,  p.  1030,  {  208  et 
seq. 

[4]  The  rule  permitting  the  true  considera- 
tion of  written  instruments  to  be  the  subject 
of  inquiry,  through  parol  testimony,  does  not 
apply  where  the  statement  in  the  contract 
as  to  the  consideration  Is  more  than  a  mere 
recdpt  or  acknowledgment  of  payment,  and 
is  of  a  contractual  nature.  In  explanation 
of  this  rule  it  has  been  held  that  oral  evidence 
cannot  be  introduced  where  it  Is  stated  in  the 
conveyance  that  it  is  made  for  the  settlement 
and  release  of  specified  claims.  Baum  v. 
Lynn,  72  Miss.  932,  18  South.  428,  30  L.  R. 
A.  441;  Railway  v.  Houlihan,  157  Ind.  494, 
60  N.  B.  943,  54  L.  R.  A.  787;  McNineh  r. 
Thresher  Co.,  23  Okl.  386,  100  Pac.  524,  138 
Am.  St.  Rep.  803;  DIven  v.  Johnson,  117  Ind. 
512,  20  N.  E.  428,  3  L.  R.  A.  308. 

In  the  Misislssippi  ease  cited,  Mary  Irving 
executed  a  deed  to  Mary  Grace  Lynn,  In  con- 
sideration of  the  discharge  and  release  of  a 
certain  debt  due  by  the  vendor  to  the  vendee 
and  $10  in  cash,  to  certain  land.  Evidence 
was  offered  to  show  that  not  only  was  the 
debt  mentioned  in  the  deed  to  be  paid  by  its 
execution,  but  also  other  debts  due  the  ven- 
ded, and  It  was  rejected  by  the  trial  court. 
The  Supreme  Court  of  Mississippi  said: 

"The  deed  now  under  examination  contains, 
as  is  clearly  to  be  seen,  no  mere  recital  of  a 
consideration  paid  or  to  be  paid.  Its  recit.^ 
is  only  of  the  facts  necessary  to  be  stated  to 
intelligently  apply  the  contract  of  the  par- 
ties to  the  subject-matter.  Having  set  out  the 
relationship  of  debtor  and  creditor,  and  the 
history  of  the  transaction  from  which  it  arose, 
the  deed  then  proceeds  to  state  what  the  par- 
ties agreed,  contracted,  and  did  in  reference 
to  the  dissolution  of  the  relationship.  Mrs. 
Irving  did  something.  She  conveyed  the  land 
to  Mrs.  Lynn.  Mrs.  Lynn  did  something.  She 
released  the  debt  to  Mrs.  Irving.  One  trans- 
ferred a  right;  the  other  released  a  right.  If 
it  be  said  that  the  release  was  a  mere  recited 
consideration  for  the  conveyance,  ft  may  with 
equal    accuracy    be   repUed   that   the   convey- 
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ance  was  a  mere  recited  consideration  for  tbe 
release;  and  therefore,  if  one  of  the  terms  of 
the  contract  may  be  varied  by  parol,  because 
it  is  a  consideration,  so  also  may  the  other  for 
the  same  reason,  and  by  this  process  a  solemn 
and  executed  written  contract  would  be  totally 
eaten  away.  The  true  rule  is  that  a  considera- 
tion recited  to  have  been  paid  or  contracted 
for  may  be  varied  by  parol,  while  the  terms  of 
a  contract  may  not  be,  though  the  contract 
they  disclose  may  be  the  consideration  on 
which  the  act  or  obligation  ot,  the  other  party 
rests.  When  the  stipulation  as  to  consideration 
becomes  contractual,  it,  like  any  other  written 
contract,  is  the  exclusive  evidence,  and  can- 
not be  varied  by  parol." 

[5]  In  the  case  under  consideration,  not 
only  did  the  deed  recite  tbe  crediting  of  $7,- 
500  on  a  note  due  by  appellees  and  tbe  pay- 
ment of  other  debts  amounting  to  $3,000 
which  .were  a  lien  on  the  property,  but  It 
went  further  and  stated  that  the  execution 
of  the  deed  was  not  to  ailect  any  lien  or  other 
debts  held  by  appellants.  It  is  provided,  aft- 
er reciting  payment  of  $10,500  on  the  debt: 

"It  is  specially  understood  and  agreed,  how- 
ever, that  the  said  D.  Sullivan  &  Company, 
in  making  said  credit  upon  said  note  and  ac- 
cepting this  conveyance  of  said  premises  do  not 
release  or  change  in  any  way  whatsoever  any 
security  they  may  have  in  and  to  any  othec 
property  than  tbe  property  herein  conveyed 
to  secure  the  balance  due  upon  sMd  note  or 
to  secure  any  of  the  debt  or  debts  due  or  to 
become  doe  by  the  said  Charles  F.  Schreiner 
to  the  said  D.  Sullivan  &  Company;  but  all 
such  other  security  in  whatsoever  shape  the 
same  may  be  is  specially  retained  by  the  said 
D.  Sullivan  &  Company  to  secure  the  balance 
due  upon  said  notes  hereinbefore  described,  and 
any  and  all  other  indebtedness  of  the  said 
Charles  F.  Schreiner  to  tbe  said  D.  Sullivan 
&  Company  however  said  indebtedness  may  be 
evidenced." 

In  tbe  face  of  this  firm  written  contract 
under  the  guise  of  showing  another  consider- 
ation for  the  execution  of  the  deed,  parol 
evidence  was  Introduced  that  there  were  no 
other  liens,  no  other  debts,  but  all  had  been 
paid  by  the  deed.  The  evidence  had  the  ef- 
fect of  destroying  the  contract  evidenced  by 
the  deed  and  creating  another  based  on  the 
oral  testimony  of  appellees.  To  sustain  such 
action  would  destroy  the  force  and  effect  of 
written  contracts  made  .with  the  full  knowl- 
edge and  assent  of  the  oartles,  and  free 
from  accident,  mistake,  or  fraud,  and  con- 
seqoently  cannot  be  permitted.  Railway  v. 
Garrett,  52  Tex.  133;  Railway  v.  PfeufTer, 
56  Tex.  66;  CoverdlU  v.  Seymour,  94  Tex. 
1.  57  S.  W.  37 ;  Kahn  v.  Kahn,  94.  Tex.  114, 
58  S.  W.  825;  Paris  Grocer  Co.  v.  Barks, 
101  Tex.  106,  105  S.  W.  174.  As  said  In  the 
last  case  cited: 

"Whatever  may  be  the  nature  sought  to  be 
ascribed  to  the  claim  asserted  under  the  pa- 
rol evidence,  it  Is  in  truth  an  attempt  to  in- 
graft upon  tbe  deed  a  parol  condition.     That 


this  cannot  be  done  we  understand  tbe  au- 
thorities to  hold  uniformly'.  In  connection  with 
allegations  of  fraud,  accident  or  mistake  auchi 
a  stipulation  and  its  nonperformance  may  be 
employed  in  equity  as  the  basis  for  a  cancel- 
lation; but  the  bare  effort  to  use  it  as  in  it- 
self fumishing  a  ground  for  defeating  or  quali- 
fying the  deed  is  opposed  to  the  well-settled 
rule  that  such  instruments  cannot  be  added 
to  by  parol.  This  cannot  be  evaded  by  calling 
the  promise  tbe  consideration  of  the  deed  and 
invoking  the  rule  often  laid  down  that  a  con- 
sideration different  from  or  in  addition  to  that 
expressed  may  be  shown." 

The  contract  evidenced  by  the  deed  Is  on 
its  face  complete,  not  indicating  that  some- 
thing not  embraced  therein  had  been  agreed 
to  by  tbe  partlea  In  no  instance  have  we 
seen  any  case  under  such  circumstances  per- 
mitting such  instrument  to  be  varied  by 
parol,  even  though  proposed  under  the  guise 
of  showing  tbe  true  consideration.  ~  In  the 
case  of  Railway  v.  Jones,  82  Tex.  156,  17  S. 
W.  634,  which  we  are  told  by  appellees  "is 
almost  on  all  fours  with  this,"  it  Is  stated  In 
no  uncertain  terms  that — 

"It  is  clearly  to  be  inferred  from  the  in- 
strument of  writing  executed  at  the  same  time 
the  deed  was  executed  that  these  instruments 
did  not  evidence  the  entire  contract  or  all  tbe 
contracts  entered  into  between  the  parties" — 
and  on  that  ground  parol  proof  was  admitted. 

So  in  the  later  case  of  Warehouse  Co.  v. 
Davis,  108  Tex.  422,  195  S.  W.  184,  the  rule 
is  thus  stated  by  a  majority  of  tbe  court: 

"The  general  rule  is  that  parol  testimony 
cannot  be  received  to  contradict,  vary,  add  to 
or  subtract  from  the  terms  of  a  f-alid  written 
contract.  But  one  of  the  exceptions  to  the 
general  rule  is,  that  if  the  written  instrument 
itself  shows  to  be  either  ambiguous  or  incom- 
plete parol  testimony  is  admissible  to  show 
what  the  real  contract  was  to  the  extent  nec- 
essary to  remove  the  ambiguity,  and  to  make 
the  contract  complete  in  its  terms  which  show 
to  be  incomplete." 

To  tbe  same  effect  are  all  the  cases  dted 
by  appellees,  notably  the  case  of  Chapman  v. 
Witherspoon,  192  S.  W.  281,  In  which  Is  cop- 
led  and  approved  the  declaration  by  Cham- 
berlayne  in  his  work  on  evidence  that — 

"Evidence  of  a  pHor  or  contemporaneous 
parol  agreement  or  understanding  is  frequently 
received,  where  it  is  consistent  with  the  writ- 
ing in  question,  and  it  is  apparent  that  the 
instrument  was  not  intended  as  a  complete  em- 
bodiment of  the  undertaking." 

In  the  present  case,  not  only  was  the  pa- 
rol evidence  inconsistent  and  irreconcilable 
with  the  terms  of  the  written  contract,  but 
that  contract  was  complete  and  bore  on  Its 
face  evidence  that  it  was  intended  to  embody 
and  contain  the  whole  contract 

The  judgment  of  the  lower  court  is  re- 
versed, and  Judgment  here  rendered  that  ap- 
pellants recover  of  appellees    the  sums  of 
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money  prayed  for  by  appellant,  with  Interest 
and  attorney's  fees,'  .with  foreclosure  of  the 
liens  described  and  all  costs  in  this  behalf 
expended. 

(May  6,  1920.) 

The  evidence  showing  that  the  182  acres 
of  land  described  In  the  pleadings  as  the 
"Schrelner  ranch"  was  the  homestead  of 
Schrelner  and  wife  at  the  time  it  was  sought 
to  place  a  Hen  on  it,  to  secure  the  notes, 
one  for  $12,500  and  the  other  for  $5,500,  it 
was  not  the  intention  of  this  court,  although 
not  clearly  expressed  \n  its  decision  hereto- 
fore rendered,  to  foreclose  a  lien  on  said 
homestead  as  security  for  such  notes,  but 
the  vendor's  lien  alone  was  intended  to  be 
foreclosed  on  said  property  to  secure  the 
notes  originally  given  to  Gus  J.  Groos  and 
described  as  the  Chandler  notes.  The  Judg- 
ment has  been  rendered  and  recorded  as 
herein  indicated. 


DALLAS   RY.   CO.  v.   EATON   at  m\. 
(No.  1627.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Aprn  28,  1920.    Rehearing  Denied 

June  2,  1920.) 

1.  NeBllgence  ^=982— CoatrilHitory  negilgenca 
not  bar,  unless  proximate  cause  of  Injury. 

Negligence  on  the  part  of  the  plaintiff  will 
not  bar  recovery  for  injuries  resulting  from 
the  negligent  act  of  the  defendant,  unless  plain- 
tiffs negligence  was  the  proximate  cause  of 
the  injury. 

2.  Negligence  ®S9|36(2S)  —  Proximate  cause 
question  for  Jury. 

The  question  of  proximate  cause  is  one  of 
fact  for  tiie  jury,  unless  the  facts  are  such  that 
reasonable  minda  might  not  differ  as  to  the 
conclusion  to  be  dravm  therefrom. 

3.  Street  railroads  «=3l  17(34)  —  Proximate 
cause  of  Jitney  passenger's  injuries  held  for 
Jury. 

In  an  action  for  injuries  to  a  jitney  pas- 
senger, riding  on  the  running  board  struck  by  a 
street  car  when  jitney  driver  turned  onto 
track  in  front  of  car,  so  that  passenger  was 
crushed  between  the  jitney  and  the  car,  whether 
passenger's  negligence  ip  riding  on  ranning 
board  in  violation  of  a  city  ordinance  was  "the 
proximate  cause  of  injuries  held  under  the  evi- 
dence a  question  for  the  jury. 

4.  Street  railroads  «s>l  18(1)— Charge  submit- 
ting Jitney  driver's  negligence  held  Justified 
by  pleadings. 

In  action  against  street  railroad  for  inju- 
ries to  jitney  passenger  riding  on  running  board, 
when  jitney  collided  with  street  car,  the  plead- 
ing of  jitney  driver's  negligence  in  driving  at 
a  reckless  rate  of  speed  and  in  driving  on 
track  in  front  of  street  car,  and  the  pleading, 
in  connection  with  plea  of  contributory  negli- 
gence,  that    passencer   violated   an   ordinance 


in  riding  on  running  board,  without  pleading 
that  driver  was  negligent  in  permitting  passen- 
ger to  so  ride,  held  to  have  justijBed  charge 
submitting  issue  of  driver's  negligence,  where 
court  directed  finding  that  passenger  was 
negligent  in  riding  on  running  board,  since 
jury  could  not  have  understood  such  charge  to 
have  reference  to  violation  of  ordinance  by 
driver. 

5.  Appeal  and  error  «=9l062(l)— SnbmissiM 
of  negligence  of  Jitney  driver  in  Jitney  pas- 
senger's action  against  street  railroad  held 
not  prejudicial  to  street  railroad. 

In  actior>  against  street  railroad  for  in- 
juries to  jitney  passenger  in  coUiaion  with 
street  car,  the  action  of  the  court  in  submitting 
the  question  of  jitney  driver's  negligence  in  op- 
eration of  car,  if  error,  was  not  prejudicial  to 
street  railroad,  where  the  evidence  showed  car 
employes  to  have  been  negligent,  since  concur- 
ring negligence  on  part  of  Jitney  driver  would 
rot  have  defeated  recovery. 

6.  Street  railroads  <S=s>l  1 2(1)— Street  railroad 
has  burden  of  sustaining  its  plea  that  Jit- 
ney driver's  negMgenoe  caused  passenger'a  in- 
jury. 

In  an  acdon  for  injuries  to  jitney  passen- 
ger i)>  collision  with  street  car,  where  street 
railroad  pleaded  as  an  affirmative. defense  that 
the  accident  was  caused  solely  by  the  negli- 
gence of  the  driver,  the  street  railroad  had 
the  burden  of  sustaining  such  plea. 

7.  Appeal  and  error  <s=s>l 068(1)  —  Error  \m 
eharging  on  burden  of  proof  on  issue  cured 
by  peremptory  charge  thereon. 

In  negligence  action,  any  error  in  charging 
the  jury  ai  to  the  burden  of  proof  on  the  is- 
sue of  negligence  of  the  plaintiff  was  obviated 
by  the  peremptory  charge  on  the  issue  and  the 
finding  of  the  jury  in  response  thereto. 

8.  Negligence  <S=>I22(I)  —  Defendant  niast 
prove  that  contributory  negligence  was  prox- 
imate cause  of  injury. 

To  establish  the  defense  of  contributory 
negligence,  defendant  must  prove,  not  only  that 
plaintiff  was  negligent,  bat  also  that  such  neg- 
ligence was  the  proximate  cause  of  the  injury. 

9.  Damages  <S=32I6(8)  —  Instructioa  as  to 
mother's  damages  In  aetlon  for  services  of 
Injured  minor  son  held  not  misieadfiig. 

In  mother's  action  for  injury  to  minor  son, 
instruction  submitting  as  a  measure  of  moth- 
er's recovery  such  sum  of  money  "as,  paid  now 
will  be  reasonable  compensation  to  the  plain- 
tiff for  the  loss  of  the  services,  if  any,"  of  the 
son  "until  he  becomes  21  years  of  age,"  held 
not  misleading  as  against  contention  that  it 
authorized  damages  for  loss  of  services  until 
he  became  21  years  of  age,  though  evidence 
did  not  warrant  conclusion  that  disability  might 
continue  until  such  time. 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  Kenneth  Foree,  Judge. 

Suit  by  Mrs.  Nevada  M.  Eaton  and  another 
against  the  Dallas  Railway  Company.  Judg- 
ment for  plainUffs,  and  d^endant  appeals. 
Affirmed. 


e=»For  other  cases  im  same  topic  and  KBY-NVUBBR  In  all  Ker-Numbered  DleesUi  and  Indaxaa 
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Templeton,  Beall,  Williams  &  Calloway,  of 
Dallas,  for  appellant 

S.  O.  Lewis,  of  Dallas,  for  appellees. 

BOTCE,  J.  Mrs.  Nevada  M.  Baton  sued 
the  appeUanl  railway  company,  is  her  own 
behalf  and  as  next  friend  for  her  minor  son, 
A.  T.  Eaton,  for  damages  on  account  of  in- 
juries inflicted  upon  the  person  of  the  said 
A.  Y.  Eaton  in  a  collision  between  a  street 
car,  operated  by  the  appellant,  and  a  Jitney, 
on  which  the  said  Eaton  was  riding.  The  de- 
fendant, denied  negligence  in  the  operation  of 
its  said  car,  and  alleged  that  the  negligence 
of  the  Jitney  driver  was  the  sole  proximate 
canse  of  the  injury,  and  further  that  the 
said  A.  T.  Eaton  was  guilty  of  such  contrib- 
utory negligence  as  would  bar  a  recovery. 
Judgment  was  rendered  for  the  plaintiff  on 
the  flndiEg.s  of  the  Jury,  and  defendant  pros- 
ecutes this  appeal. 

A.  T.  Eaton  was  at  the  time  of  the  acd- 
dent  about  18  years  old,  living  with  bis  moth- 
er, and  contributing  to  her  support.  A  street 
car  operated  by  the  appellant,  ran  into  a  Jit- 
ney on  which  Eaton  was  riding,  and  he  was 
injured  thereby.  The  Jitney,  at  the  time  it 
was  struck,  had  all  seats  occupied,  and  the 
said  A.  Y.  Eaton  was  standing  on  the  running 
board  on  the  left  side.  The  Jitney  and  the 
street  car  were  going  In  the  same  direction. 
The  testimony  is  conflicting  as  to  whether  the 
collision  occurred  as  the  Jitney  was  attempt- 
ing to  pass  the  street  car,  or  whether  the 
street  car  came  up  behind  the  Jitney  and 
struck  It.  In  view  of  the  verdict  of  the  Jury, 
we  find  that  the  Jitney  was  running  along 
the  street  in  front  of  the  street  car;  that 
another  vehicle  turned  out  into  the  street  in 
front  of  the  Jitney,  and  the  Jitney  driver,  In 
order  to  avoid  this  vehicle,  turned  out  to 
the  left,  80  that  the  left  wheels  of  the  auto- 
mobile were  across  the  right  rail  of  the 
street  car  track.  The  street  car  struck  the 
Jitney  while  In  this  position,  and  pushed  it 
along  in  front  of  the  car.  As  It  did  so  the 
Jitney  was  moving  around  in  front  of  the 
street  car,  and  plaintiff  Eaton  was  crushed 
between  the  side  of  the  Jitney  and  the  front 
of  the  street  car.  The  street  car  pushed  the 
Jitney,  after  it  struck  it,  from  25  to  100  feet; 
the  distance  being  variously  estimated  by  the 
different  witnesses.  After  the  street  car  was 
stopped,  there  was  some  little  delay  in  back- 
ing it  off,  so  as  to  relieve  plaintiff  Eaton  from 
his  predicament.  The  Jitney  was  not  over- 
turned, and  none  of  the  other  occupants  were 
Injured.  The  evidence  Is  sufficient  to  war- 
rant the  conclusion  that  the  driver  of  the 
Jitney  was  not  negligent  In  his  operation  of 
the  car,  and  that  the  collision  was  the  result 
of  negligence  on  the  part  of  appellant's  em- 
ployes, operating  the  street  car.  There  was 
at  the  time  a  city  ordinance  In  force  in  Dal- 
.las,  where  the  accident  occurred,  by  which 
It  was  made  unlawful  to  drive  a  motor  bus 
while  any  person  was  standing  or  sitting  on 


the  running  board,  and  by  which  It  was  also 
made  unlawful  for  any  person  to  stand  on 
the  running  board  of  such  motor  bus  while 
it  was  in  operation. 

The  court  Instructed  the  Jury  that  the 
plaintiff  A.  Y.  Eaton  was  guilty  of  negligence 
as  a  matter  of  law  in  riding  on  the  running 
board  of  the  automobile  at  the  time  of  the 
accident,  but  submitted  to  the.  Jury  the  ques- 
tion as  to  whether  this  negligence  "caused 
or  contributed  to  cause  the  injury."  The 
Jury  answered  this  question  in  the  negative. 
Appellant,  under  various  assignments,  con- 
tends that  there  was  no  evidence  to  support 
the  submission  of  such  Issue,  or  the  finding 
of  the  Jury  in  answer  thereto;  that  it  results, 
from  the  very  manner  of  the  infliction  of  the 
injury  upon  plaintiff  Eaton,  that  his  position 
on  the  automobile  contributed  to  the  injury, 
and  that  but  for  his  position  he  would  not 
have  been  injured,  so  that  It  ought  to  be 
held  as  a  matter  of  la'v^  that  A.  T.  Eaton's 
violation  of  the  city  ordinance  constituted 
such  contributory  negligence  as  would  pre- 
clude recovery  in  this  case. 

{1,  2]  Negligmce  on  the  part  of  the  plain- 
tiff will  not  bar  recovery  for  injuries  result- 
ing from  the  negligent  act  of  the  defendant, 
unless  plaintiff's  negligence  was  a  proximate 
cause  of  the  Injury.  The  questicm  of  proxi- 
mate cause  Is  one  of  fact  for  the  Jury,  unless 
the  facts  are  such  that  reasonable  minds 
might  not  differ  as  to  the  conclusion  to  be 
drawn  therefrom.  The  same  principles  of 
law  governing  the  application  of  the  law  of 
proximate  cause  in  the  ordinary  negligence 
case  are  applicable  In  cases  of  ccmtributory 
negligence;  these  general  principles  have 
been  so  often  stated  by  our  courts  that  it  Is 
not  necessary  to  restate  them  here.  The 
leading  case  in  this  state  is  that  of  T.  &  P. 
RaUway  Co.  v.  Bigham,  90  Tex.  223,  38  S.  W. 
163.  It  can  be  certainly  said  that  it  conclu- 
sively appears  from  the  facts  of  this  case 
that  plaintiff  would  not  have  been  injured  In 
the  manner  and  way  he  was  injured,  but  for 
bis  position  on  the  running  board  of  the  Jit- 
ney. But  can  it  be  said  with  certain^  that 
he  would  not  have  been  injured  at  all,  but 
for  such  position?  It  can  never  be  known 
whether,  if  the  occupants  of  the  automobile 
had  all  been  on  the  inside,  it  might  not 
have  been  overturned,  with  even  more  seri- 
ous results  to  the  occupants  than  was  sus- 
tained. It  is  certain  that  plaintiff  Eaton's 
weight  on  the  outside  of  the  center  of  gravity 
of  the  Jitney,  and  on  the  side  from  which  the 
impact  was  delivered,  had  a  tendency  to  pre- 
vent its  overturning.  But,  laying  aside  spec- 
ulations of  this  character,  and  assuming  that 
the  evidence  sufficiently  shows  that  plaintiff 
would  not  have  been  injured  at  all.  If  he  had 
not  been  on  the  running  board  of  the  car, 
we  are  nevertheless  of  the  opinion  that  the 
question  of  proximate  cause  remained  one  of 
f&ct    The  act  of  the  defendant  in  running 
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into  the  jitney  Tras  the  Immediate  cause  of 
tlie  Injury.  PlaintlfT  Eaton's  position  bad 
nettling  to  do  with  tliis  act.  His  negligence 
merely  placed  him  In  a  position  to  be  in- 
jured by  the  negligent  act  of  the  defend- 
ant. The  following  statement  has  been  fre- 
quently approved  by  the  decisions  as  announc- 
ing-the  law  in  such  cases: 

"A  prior  and  remote  cause  cannot  be  made 
the  basis  of  an  action,  if  such  remote  cause 
did  notbing  more  than  furnish  the  condition 
or  give  rise  to  the  occasion  by  which  the  in- 
jury was  made  possible,  if  there  intervened 
between  such  prior  or  remote  cause  and  the 
injury  a  distinct,  successive,  unrelated,  and 
efficient  cause  of  the  injury.  If  no  danger 
existed  in  the  condition,  except  because  of  the 
Independent  cause,  such  condition  was  not 
the  proximate  cause.  *  •  *  But,  where  the 
condition-  was  such  that  the  injury  might  have 
been  anticipated,  it  will  be  the  proximate 
cause,  notwithstanding  the  intervening  agency, 
or  where  such  condition  rendered  it  impossible 
to  avoid  injury  from  another  contributing 
cause."     29  Cyc.  p.  496. 

To  the  same  efCect  see  the  following  author- 
ities: Wells-Fargc  v.  Benjamin,  107  Tex.  331, 
179  S.  W.  613 ;  Railway  Ck).  v.  Kelley,  13  Tex. 
Civ.  App.  1,  34  S.  W.  813,  46  S.  W.  863; 
Railway  v.  Votaw,  81  S.  W.  133;  Railway  v. 
Ford,  56  Tex.  Civ.  App.  521,  121  8.  W.  713; 
G.,  H.  &  S.  A.  Ry.  Co.  v.  Pendleton,  30  Tex. 
Civ.  App.  421,  70  S.  W.  996;  Keevil  v.  Pons- 
ford,  173  S.  W.  518;  Smith  v.  T.  &.  P.  By.,  24 
Tex.  Civ.  App.  92,  58  S.  W.  151;  Steele  v. 
Burkhardt,  104  Mass.  59,  6  Am.  Rep.  191; 
The  Santa  Rita  (D.  C.)  173  Fed.  413 ;  20  R. 
C.  L.  pp.  136,  137;  Thompson  on  Law  of 
Negligence,  §  216. 

In  the  case  of  Wells-Fargo  Express  Co.  v. 
Benjamin,  107  Tex.  331,  179  S.  W.  513,  decid- 
ed by  our  Supreme  Court,  plaintiff  was  In- 
jured by  the  negligence  of  the  express  com- 
pany In  so  loading  its  truck  that  an  article 
fell  off  of  it  and  struck  tlie  plaintiff,  who  was 
standing  nearby.  The  defendant  claimed 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence in  putting  himself  in  danger  by  go- 
ing near  the  truck.  It  Is  certain  thsit  in  that 
case  the  plaintiff  would  not  have  been  injur- 
ed, if  he  had  not  been  in  such  position,  yet 
the  Supreme  Court  held  that  It  would  have 
been  error  to  have  submitted  a  charge  which 
would  bar  recovery  upon  a  finding  of  negli- 
gence by  the  plaintiff  in  going  near  the  tinick, 
without  permitting  the  jury  to  pass  on  the 
<luestlon  of  proximate  cause  in  that  connec- 
tion. This  conclusion  is  based  on  the  theory 
that  reasonable  minds  might  differ  as  to 
whether  injury  might  be  anticipated  from  the 
plaintiff's  alleged  uegligent  act  in  going  near 
the  truck.  In  the  case  of  Railway  Co.  ▼. 
Ford,  56  Tex.  Civ.  App.  521,  121  S.  W.  718, 
the  plaintiff  took  a  position  In  front  of  an  ap- 
proaching engine,  for  the  purpose  of  mount- 
ing the  pilot.  His  foot  caught  between  the 
ties  and  be  was  injured.  It  was  held  that, 
even  if  plaintiff  was  negligent  in  going  In 


front  of  the  engine,  yet  such  act  was  not 
necessarily  the  proximate  cause  of  the  injury, 
since  that  resulted  from  the  unforeseen  cir- 
cumstance of  his  foot  becoming  fastened  be- 
tween the  ties;  the  condition  of  the  ties  be- 
ing unknown  to  the  plaintiff.  In  the  case  of 
Steele  v.  Burkhardt,  104  Mass.  59,  6  Am. 
Rep.  191,  plaintiff  left  his  team  standing  on 
the  streets  of  a  city,  in  violation  of  the  city 
ordinance,  and  it  was  held  that  this  act  was 
not  the  proximate  cause  of  an  Injury  to_^the 
team,  caused  by  the  defendant's  servant  neg- 
ligently driving  against  them. 

[S]  The  plaintiff  Eaton  migbt  be  beld  to 
be  bound  to  anticipate  the  danger  of  falling 
off  the  running  board,  or,  if  his  body  pro- 
jected beyond  the  automobile,  of  being  struck 
by  some  vehicle  passing  in  the  crowded 
streets  of  the  city ;  but  ordinarily  one  Is  not 
bound  to  anticipate  the  negligence  of  another. 
But,  even  if  plaintiff  were  bound  to  anticipate 
the  possibility  of  a  violent  collision,  it  does 
not  necessarily  follow  that  he  was  in  tbe 
most  dangerous  position  in  such  event  Aa 
it  turned  out,  he  was  In  the  most  dangerous 
position  in  the  particular  way  in  which  this 
collision  occurred,  but  in  many  imaginable 
cases  of  collision  a  position  on  the  outside  of 
the  car  might  be  the  safest.  Under  the  facts 
we  have  concluded  that  the  court  properly 
submitted  to  the  jury  as  a  question  of  fact 
the  issue  of  proximate  cause. 

The  court  submitted  Issues  as  to  whether 
the  jitney  driver  was  negligent,  and  whether 
such  negligence,  if  found  to  exist,  was  the 
sole  proximate  cause  of  the  injury.  Under 
tlie  fifth  and  sixth  assignment,  appellant  in- 
sists that  it  was  error  for  the  court  to  submit 
any  issue  as  to  negligence  on  the  part  of  the 
jitney  driver,  because  it  was  undisputed  tbat 
he  was  violating  a  city  ordinance  in  driving 
the  jitney  with  plaintiff  Eaton  on  the  run- 
ning board.  The  defendant  did  not  plead 
negligence  on  the  part  of  the  jitney  driv^ 
in  operating  the  jitney  with  passengers  on 
the  running  board,  but  did  plead  that  the 
said  driver  was  driving  said  Jitney  at  a  dan- 
gerous and  reckless  speed,  and  that  just  aa 
he  passed  in  front  of  defendant's  car  the  rear 
wheel  of  the  jitney  caught  on  the  front  ot 
defendant's  car,  thereby  swinging  said  jitney 
diagonally  across  in  front  of  the  street  car, 
and  that  the  driver  of  said  jitney  was  guilty 
of  negligence  in  these  acts,  which  negligence 
was  the  direct,  sole,  and  proximate  cause  of 
the  injury. 

The  defendant  did  plead  that  the  plaintiff 
was  violating  the  city  ordinance  in  riding 
on  the  running  board  of  the  jitney;  this  al- 
legation being  made  In  connection  with  the 
plea  of  contributory  negligence.  The  court 
charged  the  jury  that  it  was  the  duty  of  the 
jitney  driver  to  exercise  ordinary  care  witta 
respect  to  the  time  and  manner  of  the  oper- 
ation of  his  jitney,  for  the  safety  of  the  plain- 
tiff and  other  passengers,  and  a  failure  to 
exercise  such  care  would  be  negligence.    The 
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court  further  charged  the  Jury  that  it  was 
the  duty  of  the  plahitiff  Eaton  to  exercise 
ordinary  care  for  his  own  safety,  and  that  a 
Tlolati«w  of  the  ordinance  In  reference  to 
ridhig  upon  the  running  board  of  a  motor 
bus  was  negligence.  Following  these  Instruc- 
tions the  court  submitted  an  issue  as  to 
whether  "the  Jitney  driver  was  negligent,  as 
the  term  'negligence'  has  been  defined  in  par- 
agraph 4  of  this  charge."  The  Jury  auswered 
"No"  to  this  Issua  Following  this  Issue  the 
court  required  the  jury  to  answer,  In  the 
event  such  preceding  Issue  was  answered 
In  the  aflBrmative,  the  further  issue  as 
to  whether  the  negligence  of  the  Jitney 
driver  was  the  sole  proximate  cause  of 
the  Injury  to  the  plaintiff  Elaton.  As  we 
have  already  seen,  the  court  directed  the 
jury  to  find  the  plalntlfl  guilty  of  negligence 
by  reason  dC  bis  riding  on  the  running  board, 
but  submitted  to  the  jury  the  Issue  as  to 
whether  such  negligence  was  the  proximate 
cause  of  the  injury. 

[4,  5]  It  will  be  thus  seen  that  the  court's 
charge  corresponded  exactly  to  the  pleading 
of  the  defendant.  The  Issue  of  negligence  on 
the  part  of  the  jitney  driver  submitted  was 
evidently  in  reference  to  the  manner  of  driv- 
ing the  Jitney  at  the  time,  Independent  of 
the  defense  based  on  the  plain  tiff's  riding  on 
the  running  board.  The  pleading  made  such 
Issue,  and  the  court  was  justified  in  submit- 
ting it.  There  was  no  issue  made  by  the 
pleading  as  to  the  negligence  of  the  Jitney 
driver  in  allowing  the  plaintiff  to  ride  on  the 
running  board,  and  the  jury  evidently  did 
not  misunderstand  the  issues  as  submitted. 
E^ren  If  the  defendant  had  pleaded  negligence 
of  the  jitney  driver  In  permitting  the  plain- 
tiff Baton  to  ride  on  the  running  board,  there 
would  be  no  reversible  error  in  the  charge  of 
the  court  "Fhe  negligence  of  the  Jitney  driv- 
er In  such  matter  would  be  only  a  concurring 
cause  with  the  act  of  the  defendant  in  strik- 
ing the  jitney  and  thus  producing  the  In- 
Jury,  and  since  the  jury  found  that  the  de- 
fendant was  guilty  of  negligeiice  in  striking 
the  'Car,  this  concurring  negligence  on  the 
part  of  the  jitney  driver  In  allowing  the 
plalntlfl  to  ride  on  the  running  board  of  the 
car  would  not  defeat  a  recovery. 

[l-t]  No  reversible  error  is  shown  by  the 
ninth  asslgnm^it.  The  defendant  pleaded  as 
an  affirmative  defense  that  the  accident  was 
caused  scdely  by  the  negligence  of  the  jitney 
driver,  and  the  burden  was  upon  it  to  sus- 
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tain  this  plea,  so  that  there  was  no  error  In 
the  charge  so  placing  such  burden.  Any  er- 
ror in  charging  the  jury  as  to  the  burden  of 
proof  on  the  issue  of  negligence  of  the  plain- 
tiff was  obviated  by  the  peremptory  charge 
on  the  Issue  and  the  finding  of  the  Jury  in 
response  thereto.  As  we  have  seen,  an  ee* 
sential  element  of  the  defense  of  contrib- 
utory negligence  was  that  the  plaintiff's  neg- 
ligence alleged  should  be  found  to  be  a  proxi- 
mate cause  of  the  injury.  Therefore  a  prima 
facie  cause  of  contributory  negligence  was 
not  made  by  the  mere  showing  of  negligence 
on  plaintiff's  part,  so  as  to  bring  the  case 
within  the  rule  announced  by  the  Supreme 
Court  in  the  case  of  O.,  C.  &  S.  F.  BaUway 
Co.  V.  Shieder,  88  Tex.  152,  30  S.  W.  904, 
28  L.  R.  A.  538.  The  burden  was  upon  the 
defendant,  in  order  to  establish  its  defense 
of  contributory  negligence,  to  show  both  the 
fact  of  plaintiff's  negligence  and  that  it  was 
a  proximate  cause  of  the  injury.  A  conclu- 
sive showing  of  negligence  did  not  shift  the 
burden  on  the  issue  of  proximate  cause.  T. 
&  P.  Ry.  Co.  V.  Bailey,  150  S.  W.  962.  There-, 
fore  there  was  no  error  In  Instructing  the 
Jury  that  the  burd«i  was  on  the  defendant 
on  this  issue. 

[9]  The  tenth  assignment  complains  of  that 
part  of  the  charge  which  submitsv  as  a  meas- 
ure of  the  mother's  recovery  In  her  own  be- 
half, such  sum  of  money — 

"as,  paid  now,  will  be  reasonable  compensation 
to  the  plaintiff  Mrs.  Nevada  Eaton  for  the  loss 
of  the  services,  if  any,  of  the  plaintiff  A.  TC. 
Eaton  until  he  becomes  21  years  of  age,  and 
for  reasonable  physician's  and  sanitarium  bills, 
if  any,  incurred  by  her,  as  the  direct  and  prox- 
imate-result of  the  negligence  of  the  defendant 
U  any." 

The  complaint  brought  against  the  charge 
la  that  the  evidence  shows  that  the  injury 
was  temporary,  and  does  not  warrant  a  con- 
clusion that  It  may  continue  until  the  said 
A.  T.  Saton  should  reach  his  majority.  There 
is  no  claim  that  the  verdict  Is  excessive.  We 
do  not  think  that  the  jury  could  have  been 
misled  by  the  terms  of  this  charge  Into  award- 
ing plaintiff  any  damages'^to  which  she  W9*( 
not  entitled. 

The  other  assignments  are  necessarily  di^ 
posed  of  by  the  conclusions  announced  In  th* 
discussion  of  the  assignments  considered. 

We  find  no  reversible  error,  and  the  JiMfr 
ment  will  be  affirmed. 
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TIMP80N   II   H.   RY.  CO.  v.  STATE. 

(No.  2882.) 

(Court  of  CJivil  Appeals  of  Texas.    Tezarkana. 
May  31,  1920.) 

Appeal  and  error  <S=»489— Execution  of  bond 
suspended  order  appointing  receiver  and  ob- 
ligated blm  to  return  property. 

The  legal  effect  of  execution  of  aupersede- 
as  bond  by  defendant  railroad,  proceeded 
against  by  the  state  for  appointment  of  re- 
ceiver, was  to  suspend  order  appointing  receiv- 
er unto  railroad's  appeal  therefrom  had  been 
disposed  of,  and  it  became  duty  of  receiver,  if 
be  bad  taken  charge  of  property,  to  return  it 
to  railroad,  and  to  rofrain  from  exercising 
powers  under  appointment  when  notified  of  ex- 
ecution and  approval  of  bond. 

Application  for  Injunction  by  the  Tlmpson 
ft  Henderson  Railway  Company  against  the 
State  of  Texas.    Writ  granted. 

R.  E.  Mlnton,  of  Groveton,  for  plaintiff. 
C.  M.  Cureton,  of  Austin,  and  O.  L.  Stone, 
of  Henderson,  for  the  State. 

HODGES,  J.  On  October  3, 1010,  the  state 
of  Texas,  through  the  attorney  general,  filed 
In  Ihe  district  court  of  Rusk  county  aa  ap- 
plication for  a  receiver  to  be  appointed  to 
take  charge  of  the  Tlmpson  &  Henderson  Rail- 
way Company.  On  March  5,  1920,  the  appli- 
cation was  heard  In  vacation  by  Hon.  C.  L. 
Brachfleld,  Judge  of  that  Judicial  district,  and 
an  interlocntory  order  entered  appointing  H. 
T.  Noble  as  receiver  and  fixing  his  bond  at 
$10,000.  The  bond  was  promptly  executed 
and  approved,  and  Noble  thereafter  to<^  pos- 
session of  the  railway  property.  For  some 
reason  the  order  appointing  the  receiver  was 
not  entered  of  record  until  April  13th  fcrtlow- 
Ing.  The  Tlmpson  &  Henderson  Railway 
Company  perfected  an  appeal  from  that  or- 
der within  the  time  prescribed  by  la,w,  and 
executed  a  supersedeas  bond,  which  had  been 
fixed  by  the  court  at  the  sum  of  ?5,000,  con- 
ditional as  required  by  law. 

This  Is  an  original  application,  filed  by 
the  railway  company,  asking  that  this  court 
grant  a  writ  of  injunction  restraining  H.  T. 
Noble  from  retaining  possession  and  attempt- 
ing to  exercise  the  functions  of  a  receiver. 
It  is  alleged  that  notwithstanding  ^e  execu- 
tion of  the  sui)er8edeas  bond  at>ove  referred 
to.  Noble  retains  control  and  refuses  to  sur- 
render possession  of  the  railroad  equipment, 
books,  papers,  offices,  depots,  and  other  prop- 
erty belonging  to  the  railway  company.  The 
legal  effect  of  the  execution  of  the  super- 
sedeas bond  was  to  suspend  the  order  ap- 
pointing the  receiver  until  the  appeal  there- 
from had  been  disposed  of.  Carter  v.  Carter, 
40  S.  W.  1030;  Cemetery  Ass'n  v.  Cemetery 
Ass'n,  24  Tex.  Civ.  App.  668,  60  S.  W.  670; 
Waters-Pierce  Oil  Co.  v.  State,  107  Tex.  1, 106 


S.  W.  326;  Houston,  B.  ft  T.  By.  Co.  t.  Hom- 
berger,  141  S.  W.  311:  Id..  106  Tex.  104.  1!57 
S.  W.  744.  It  was  the  duty  of  the  receiver, 
if  he  had  previously  taken  charge  of  the  prop- 
erty, to  return  it  to  the  railway  company 
and  refrain  from  attempting  to  exercise  any 
of  the  powers  conferred  ujwn  him  by  the  or- 
der of  ap|>ointment,  when  notified  of  the  ex- 
ecution and  approval  of  the  supersedeas 
bond. 

We  are  of  opinion  that  the  writ  prayed  for 
should  be  granted;  and  It  Is  so  ordered. 


HOUSE  V.  HOUSE.     (No.  2253.) 

(Court  of  CHvil  Appeals  of  Texas.    Texarkana. 

April  28,  1020.    Rehearing  Denied 

May  27,  1020.) 

1.  Wills  <s=3372— Trial  court  exclusive  Judge  of 
facts  and  credibility  of  witnesses. 

In  proceedings  to  probate  a  will,  the  trial 
judge  was  the  exclusive  judge  of  the  facts  prov- 
ed, the  credibility  of  the  witnesses,  and  the 
weight  to  be  given  their  testimony. 

2.  Evidence  <s=»590— Court  could  disregard  tes- 
timony of  Interested  witness. 

The  trial  court,  in  proceedings  to  probate 
a  will,  had  a  right  to  discredit  any  .portion 
of  the  testimony  of  proponent,  an  interested 
witness,  which  he  regarded  as  having  been 
colored  by  her  interest. 

3.  Appeal  and  error  i&=>93l(5)— Court  must 
assume  trial  Judge  disregarded  interested  tes- 
timony. 

Court  of  Civil  Appeals  must  assume  trial 
court  disregarded  any  portion  of  testimony  of 
interested  witness  which  he  regarded  as  col- 
ored by  her  interest,  if  assumption  is  neces- 
sary to  sustain  judgment  rendered. 

4.  Trial  €=9 1 42— Undisputed  evidence,  giving 
rise  to  different  inferences,  presents  a  ques- 
tion of  fact. 

That  evidence  concerning  material  Issnes 
was  undisputed  does  not  make  them  any  the 
less  issues  of  fact,  as  it  is  only  when  reason- 
able minds  would  not  differ  as  to  the  inferences 
to  be  drawn  from  a  given  state  of  facto  that 
the  question  becomes  an  isaoe  of  law. 

5.  Wills  <&=»288( I)— Proponent,  13  years  after 
testatrix's  deatli,  Itad  burden  to  show  she 
was  not  In  default. 

Under  Rev.  St.  1911,  art  8248,  providing 
that  no  will  sbaii  be  admitted  to  probate  after 
4  years  from  testator's  death,  unless  the  party 
applying  was  not  in  default,  proponent,  pro- 
ceeding for  probate  13  years  after  testatrix's 
death,  had  the  burden  to  show  she  was  not  in 
default 

6.  Wills  «=>260  —  Coverture  of  testatrix's 
daughter-in-law  did  not  excuse  faiiuro  to 
move  for  probate  In  time. 

A  married  woman,  daughter-in-law  of  tes- 
ta'triz,  is  not  exempt  from  the  limitation  of 
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Rev.  St  1911,  art.  8248,  reqnlriDg  proceedings 
for  probate  of  a  will  to  be  instituted  within  4 
years  from  the  death  of  testator,  though  her 
coverture  probably  might  be  looked  to  as  a  dr- 
-  cumstanee  tending  to  excuse  her  delay. 

7.  Will*  «s>300— EvidaMw  held  to  Justify  And- 
lag  teatatrix's  daaghtar-ln-law  failed  to  ex- 
ercise proper  diligence. 
In   proceedings   to  probate  will  by   testa- 
trix's   daugbter-in-Iaw,    divorced    after    testa- 
trix's death,  evidence  held  to  justify  finding  of 
trial  court  that  daughter  failed  to  exercise  de- 
gree  of   diligence   imposed   by  Rev.  St.  1911, 
art.  3248,  on  those  who  have  right  to  probate 
testamentaiT  instruments,  in  failing  to   move 
for  probate  of  will  for  18  years  after  testa- 
trix's death,  and  8  years  after  her  own  divorce. 

Appeal  from  District  Court,  Harris  Coiin- 
ty;    Henry  3.  Dannenbaum,  Judge. 

Proceeding  for  probate  of  the  will  of  Mary 
West  House  by  Rosa  Cave  House,  contested 
by  Henry  O.  House.  Vtom  an  order  refus- 
ing protwte,  proponent  appeals.    Affirmed. 

A.  L.  Abraham,  of  liOS  Angeles,  Cal.,  and 
Klttrell  &  Klttrell,  of  Houston,  for  appellant 

R  P.  &  Otis  K.  Hamblen  and  A.  R.  &  W. 
P.  HamUen,  all  of  Houston,  for  appellee. 

HODGBJS,  J.  This  appeal  Is  ftom  an  order 
of  the  district  court  of  Harris  county  refus- 
ing the  probate  of  an  Instrument  claimed  to 
be  the  last  will  and  testament  of  Mrs.  Mary 
West  House.  The  facts  show  that  prior  to 
1904  Mrs.  Mary  West  House  resided  with 
her  husband  In  Houston,  Tex.  They  had  but 
one  child,  Henry  C.  House,  tlie  appellee  In 
this  suit  who  was  at  that  time  married  to 
the  appellant  Rosa  Care  House.  Some  time 
prior  to  her  death  Mrs.  House  prepared  In 
her  own  handwriting  and  placed  in  the  fam- 
ily safe  the  following  instrument: 

"Mary"  House,  born  New  Toric,  July  17,  1834 
—Texan  since  March,  1838— a  Daughter  of  the 
Republic  when  it  was  no  United  States,  but 
under  brave  Sam  Houston:  Wishes  Ladies 
Parish  Association,  Ladies  Annex  of  T.  M.  C. 
A.  and  all  old  Honstonians  to  attend  my  ob- 
sequies. Biy  nephew  Jonie  to  have  my  horse 
Ned  and  my  carriage.  My  diamonds  to  my 
niece  li.  B.  My  Solitaire  ring  and  gold  thimble 
to  Eva  House,  Call.  Whatever  furniture 
Rosa  does  not  want  give  to  my  Cousin  Emily- 
Henry  knows  who— I  have  forgotten  her  name, 
am  sorry  to  say.  May  3d,  1000.  When  Mr. 
House  dies  Rosa  and  Henry  will  have  all  we 
own  but  must  see  that  Joe  never  wants.  Want 
to  b«  dressed  in  white  cashmere  with  white 
satin  ribbon,  white  silk  hose  and  nice  white 
underwear.  Laid  out  by  my  old  friends  Car- 
rie Keegana  and  Lottie  G.  Barret,  If  living 
themselves,  with  Tillie  the  nurse  to  help  them." 

This  Instrument  was  Inclosed  in  an  enve- 
lope which  bore  the  following  Indorsement,  In 
the  handwriting  of  Mrs.  House: 

"Mrs.  H.  C.  House. 

"Mother's  Wishes,  open  if  anything  liappens." 
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Afto-  the  death  of  Mra  Houses  which  oc- 
curred on  May  8,  1904,  the  envelope  was 
opened  by  Henry  C.  House.  The  contents 
were  read  by  'him,  the  appellant  (his  wife), 
and  her  two  sisters.  The  wishes  of  Mrs. 
House  with  reference  to  her  burial  and  the 
disposition  of  the  personal  property  mention- 
ed were  observed  and  her  directions  carried 
out  The  instrument  has  continuously  since 
that  time,  until  it  was  produced  In  court  on 
the  trial  of  this  case  in  1918,  remained  In 
the  possession  of  Henry  C.  House.  Mr. 
House,  Sr.,  survived  bis  wife  for  a  few  years, 
and  died  some  time  during  the  year  1811. 
In  the  latter  part  of  1917,  more  than  13  years 
after  the  death  of  Mrs.  Mary  West  House, 
the  appellant  filed  her  application  In  the 
county  court  of  Harris  county  to  probate  an 
instrument,  the  substance  of  which  Is  de- 
scribed as  follows: 

"I,  Mary  West  House,  of  the  state  of  Texas, 
bom  in  the  state  of  New  York,  do  hereby  will 
and  bequeath  to  my  daughter  Rosie  and  my  son, 
Henry,  all  of  the  property  that  I  own  or  pos- 
sess, share  and  share  alike. 

"I  leave  to  my  niece  lailUan  Batden  all  of 
my  diamonds  and  cut  glass. 

"I  want  Rosie  to  see  that  my  nephew  Joe 
shall  never  want,  and  any  household  effects 
that  she  cannot  use  I  want  her  to  give  to  my 
nephew,  Johnny  Tucker.  I  want  my  friends, 
Carrie  Keegans  and  Lottie  Barret  to  lay  me 
out,  and  I  wish  to  be  dressed  in  wiiite." 

As  a  reason  for  not  presenting  the  writing 
Itself,  the  proponent  alleged  that  it  was  not 
at  that  time  and  never  had  been  In  her  pos- 
session or  under  her  control,  and  was  not 
then  within  the  confines  of  the  state  of  Texas. 
The  above  application  was  contosted  by  Hen- 
ry C.  House  upon  two  grounds:  (1)  That 
more  than  4  years  had  elapsed  since  tbo 
death  of  Mrs.  Mary  West  House;  and  (2)  be- 
cause no  such  will  as  that  alleged  In  the  ap- 
plication had  been  executed  by  the  deceased.' 
The  contestant  admitted  that  a  written  mem- 
orandum of  her  wishes  had  been  left  by  bis 
mother,  but  denied  that  It  was  a.  will  or  a 
testamentary  document  entitled  to  probate. 
On  the  trial  In  the  county  court  the  written 
Instrument  heretofore  set  out  was  produced 
in  evidence,  and  It  appears  to  be  now  agreed 
by  the  attorneys  representing  both  parties 
that  such  instrument  was  the  memorandum 
executed  by  Mrs.  House.  The  county  court 
refused  the  application,  and  an  api)eal  was 
prosecuted  to  the  district  court  by  the  pro- 
ponent While  the  case  was  there  pending 
she  Hied  an  amended  application,  asking  that ' 
the  written  instrument  produced  by  the  con- 
testant in  the  county  court  be  probated  as 
the  last  will  of  Mrs.  Mary  West  House.  The 
contest  was  continue<l  upon  the  two  grounds 
above  mentioned — that  Is,  that  the  right  to 
have  the  instrument  probated  as  a  will  was 
barred  by  the  statute  of  limitations,  and  that 
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It  was  not  a  testamentary  document  entitled 
to  probate;  From  a  judgment  of  the  district 
conrt,  refusing  the  api^catlon  to_  probate, 
this  appeal  Is  prosecated. 

The  trial  court  filed  findings  of  fact  and 
conclustons  of  law,  from  which  we  quote  the 
substance,  In  so  far  as  It  embraces  facts  ma- 
terial to  be  considered  in  the  determination 
of  the  question  now  presented: 

After  the  death  of  Mrs.  Mary  House  In 
1904  the  contestant  and  proponent  continued 
to  live  together  as  husband  and  wife  until 
their  divorce  tn  March,  1908,  at  which  time 
their  property  rights  were  adjusted  by  a  de- 
cree of  the  court  as  well  as  by  deeds;  but 
the  settlement  then  made  did  not  Include  or 
dispose  of  any  Interest  of  the  proponent  In  the 
estate  of  Mrs.  Mary  West  House,  claimed  by 
virtue  of  the  alleged  will.  While  the  divorce 
proceedings  were  pending,  the  proponent  men- 
tioned to  her  attorney,  Capt.  James  A.  Baicer, 
the  existence  of  a  written  instrument  left  by 
Mrs.  Mary  West  House,  and  described  sub- 
stantially the  contents  thereof,  but  told  him 
that  the  Instrument  was  not  signed,  where- 
upon her  attorney  advised  her  that  It  was 
not  a  will.  The  contestant  had  been  tn  pos- 
session of  Qxe  alleged  will  and  envelope  since 
the  date  of  his  mother's  death.  He  had  never 
denied  its  existence,  had  never  refused  to  ex- 
hibit the  same,  and  was  never  called  on  by 
the  proponent  to  produce  the  same  until  the 
trial  In  this  suit  The  contestant  continued 
to  reside  in  Houston  after  bis  divorce  until 
the  fall  of  1914,  since  which  time  be  has 
maintained  a  home  at  Pasadena,  Cal.  In 
1914  the  iJToponent  had  a  phone  conversation 
with  the  contestant,  during  which  she  asked 
him  if  he  intended  to  probate  his  mother's 
will,  and  he  replied  that  he  did  not.  She 
thereupon  informed  him  that  she  considered 
that  the  will  should  be  probated.  The  will 
referred  to  by  her  in  that  conversation  was 
Jhe  Instrument  filed  for  probate  in  this  suit, 
and  which  she  had  read  immediately  after 
the  death  of  Mrs.  Mary  West  House,  In  1904. 
Proponent,  however,  had  a  different  impres- 
sion at  the  time  of  its  verbiage  and  form, 
as  was  made  to  appear  from  her  pleadings 
and  testimony.  At  all  times  subsequent  to 
their  divorce  the  relations  between  the  con- 
testant and  the  proponwit  were  unfriendly. 
The  contestant  has  performed  the  directions 
contained  in  the  written  Instrument  offered 
for  probate  with  reference  to  the  horse,  car- 
riage, diamonds,  solitaire  ring,  gold  thimble, 
and  furniture  of  Mrs.  Mary  West  House;  and 
■  if  those  directions  are  testamentary  there 
now  exists  no  necessity  to  probate  said  in- 
strument for  the  purpose  of  executing  them. 

The  court  then  concluded  as  a  matter  of 
law  that  in  executing  the  Instrument  offered 
for  probate  Mrs.  Mary  West  House  did  not 
contemplate  or  Intend  that  proponent  should 
receive  one-half  of  her  estate,  but  that  the 
language  used  was  merely  an  explanation  of 
why  she  had  not  by  the  Instrument  given  pro- 


ponent and  contestant  memaitoes  In  the  way 
of  trinkets.  He  also  concluded  that,  since 
proponent  knew  that  Mrs.  Mary  West  House 
had  executed  the  above  instrument,  knew  that 
contestant  was  in  possession  of  the  same,  had 
read  It  in  1904,  and  did  not  thereafter  ask 
that  it  miebt  be  examined  by  her  or  her  at- 
torneys, that  since  she'  was  c<Hitendlng  in 
1914  that  said  instnuuent  was  a  will,  and 
was  then  told  by  contestant  that  he  would 
not  probate  It,  in  falling  to  move  fk>r  the 
probate  of  the  Instrument  or  any  instrument 
imtil  1917,  she  had  not  met  the  requirements 
of  the  statute,  or  shown  herself  entitled  in 
equity  to  the  probate  of  that  Instrument  at 
this  time,  even  If  It  be  a  will. 

There  are  two  assignments  of  error  pre- 
sented by  the  appellant.  The  first  complains 
of  the  ruling  of  the  court  in  holding  that 
the  instrument  offered  for  probate  was  not 
«i  will;  the  second  conplalns  of  the  action 
of  the  court  In  holding  that  the  proponent 
was  in  default  in  failing  to  sooner  offer  the 
instrument  for  probate.  Logically,  we  think, 
the  second  assignment  of  error  E^ould  be 
the  first  considered,  since,  if  it  should  be 
determined  against  the  appellant  the  difficul- 
ties presented  in  the  other  assignment  will 
be  obviated.  Article  3248  of  the  Revised 
Civil  Statutes  is  as  follows: 

"No  will  shall  be  admitted  to  probate  after 
the  lapse  of  four  years  from  the  death  of  the 
testator  unless  it  be  shown  that  the  partj 
applying  for  such  probate  was  not  in  default 
in  failing  to  present  the  same  for  probate  with- 
in four  years  aforesaid.  And  in  no  case  shall 
letters  testamentary  be  issned  where  a  will  is 
admitted  to  probate  after  four  years  from  the 
death  of  the  testator." 

[1-4]  Thirteen  years  had  elapsed  between 
the  death  of  Mrs.  Mary  West  House  and  tbe 
first  attempt  made  to  probate  that  Instrument 
as  a  will.  A  Utte  more  than  9  years  of  that 
time  the  proponent  was  a  feme  sole.  The 
court  to  wh<m  were  submitted  the  issues  of 
fact  concluded  that  the  proponent  was  in  de- 
fault, and  for  that  reason  was  not  entitled  to 
have  the  Instrument  probated,  even  If  it 
should  be  considered  a  will.  The  question  be- 
fore ns  Is:  Was  the  evidence  such  as  to  re- 
quire the  court  to  make  a  contrary  finding? 
We  are  of  the  opinion  that  it  was  not  In 
this  instance  the  trial  judge  was  tbe  exclusive 
judge  of  the  facts  proved,  of  the  credibility  c^ 
the  witnesses,  and  of  the  weight  to  be  given 
to  their  testimony.  Proof  of  the  conditions 
which  tended  to  excuse  the  proponent  for  not 
sooner  presenting  the  Instrumoit  for  probate 
depended  almost  exclusively  upon  her  own 
testimony.  She  was  an  Interested  witness, 
iind  the  court  had  a  right  to  discredit  any 
portion  of  her  testimony  which  he  regarded 
as  having  been  colored  by  that  interest.  We 
must  assume  that  he  did  this.  If  such  an  as- 
sumption is  necessary  to  sustain  the  judg- 
ment rendered.  That  the  evidence  concern- 
ing material  issues  was  undiq;>ttted  does  not 
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make  tbem  any  the  less  issura  of  fact.  It 
Is  only  when  reasonable  minds  would  not 
differ  as  to  the  Inferences  to  be  drawn  from 
a  given  state  of  facts  tbat  the  question  be- 
comes an  issue  of  law.  The  (question  before 
OS  may  be  stated  in  this  form :  The  propo- 
nent knew  of  the  existence  of  the  Instrument 
offered  for  probate,  and  was  aware  of  its 
contents  at  the  time  the  alleged  testatrix 
died.  She  had  the  opportunity  continuously 
thereafter  to  offer  It  for  probate.  She  failed 
to  offer  It  for  more  than  13  years.  Query : 
Did  she,  under  the  circumstances,  exercise 
reasonaide  diligence  in  filing  her  application? 
To  say  ttiat  reasonable  minds  might  differ  as 
to  the  answer  that  should  be  given  to  that 
question  is,  we  think,  to  Indulge  as  much 
liberality  in  favor  of  the  appellant  as  she 
can  justly  claim.  'Had  a  jury  been  impaneled 
In  the  case,  clearly  that  question  should  hare 
been  submitted  to  them. 

[f]  Under  the  terms  of  the  statute  quoted, 
tlie  proponent  had  the  burden  of  showing  tbat 
she  was  not  in  default.  The  only .  ground 
relied  upon  to  excuse  her  delay  is  that  she 
was  advised  by  her  attorney  that  the  Instru- 
'  ment  in  question  was  not  a  testamentary 
document,  and  ther^we  was  not  subject 
to  probate  as  a  will.  The  term  "default" 
means  failure  to  do  the  act  required;  but, 
as  used  in  the  statute  quoted,  it  means  a 
failure  due  to  the  absence  of  reasonable  dili- 
gence on  the  part  of  tlxe  party  offering  the 
instrument.  Wlien  that  party  knows  of  the 
existence  of  the  instrument  and  has  full  op- 
portunity to  ffle  it  for  probate,  a  delay  oc- 
casioned solely  by  doubts  as  to  the  legal  char- 
acter of  the  instrument  is  not,  as  a  matter 
of  law,  excusable.  The  probate  courts  are 
the  proper  tribunals  for  the  settlement  of 
such  questions.  The  proponent  testified  in 
substance  tliat  she  knew  of  the  existence  of 
tbls  instrument  and  read  it  immediately  after 
the  death  of  her  mother-in-law ;  that  she  and 
H.  C.  House  were  then  living  together  as 
husband  and  wife,  and  continued  to  live  to- 
gether for  nearly  4  years  thereafter.  Her 
attorney,  Capt  Baker,  whom  she  consulted  at 
the  time  the  divorce  was  granted,  told  her 
the  instrument  was  not  a  will.  He  did  not 
Bee  the  instrument,  but  she  repeated  to  him 
what  she  remembered  as  its  contents,  gather- 
ed by  reading  it  upon  the  occiision  above  refer- 
red to.  Capt.  Baker  then  advised  her  that  the 
instrument  was  not  a  will.  She  further  stat- 
ed that  she  afterwards  discussed  the  instru- 
ment with  many  of  her  friends,  some  of  whom 
were  lawyers.  In  1914  she  called  Mr.  H.  C. 
House  over  the  phone  and  asked  him  if  he 
was  going  to  probate  his  mother's  will.  She 
told  Mr.  House  then  that  she  considered  that 
the  will  should  be  probatfed;  that  she  had 
never  received  hec  portion  of  the  propierty, 
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and  gave  him  an  opportunity.  He  relied 
that  he  did  not  intend  to  probate  the  instru- 
ment. She  then  told  Mr.  House  tbat  she  was 
going  to  get  a  lawyer,  and  thereafter,  in  1917, 
she  consulted  Mr.  Abrahams,  of  California, 
who  afterwards  filed  her  application  to  pro- 
bate the  instrument 

There  is  nothing  in  the  evidence  tending 
to  prove  that  she  and  her  lawyer  could  not 
have  inspected  the  document  at  any  time 
they  sought  permission  to  do  so.  The  court 
could  not  fairly  assume  that  Mr.  House 
would  have  refused  to  exhibit  the  instru- 
ment to  them,  had  they  requested  the  privi- 
lege of  inspection.  The  testimony  of  the  pro- 
ponent dearly  Indicated  that  in  1914,  if  not 
before  that  time,  she  had  ceased  to  fully  re- 
ly upon  the  Judgment  of  Capt.  Baker,  who 
had  advised  tbat  the  instrument  was  not  a 
will  subject  to  probate;  yet,  without  any 
reason  being  shown,  she  thereafter  waited 
for  approximately  3  years  before  taking  any 
steps  to  seek  legal  assistance  in  having  the 
instrument  offered  for  probate.  While  there 
is  no  specific  command  in  our  law  that  wills 
shall  be  probated  within  any  given  length 
of  time,  it  is  manifestly  a  part  of  the  pub- 
lic policy  of  this  state  that  this  shall  be  done 
as  early  as  practicable  after  the  death  of 
the  testator.  It  seems  reasonable  to  hold 
tliat,  in  order  to  escape  the  consequences  of 
default,  a  degree  of  diligence  above  that  usu- 
ally adopted  as  a  measure  of  ordinary  pru- 
dence or  core  should  be  required  of  those 
liavlng  the  privilege  of  probating  testamen- 
tary instruments.  The  considerations  which 
underlie  the  public  policy  incr«ase  the  urgen- 
cy of  the  performance  of  the  duty  which  the 
law  has  coupled  with  the  privilege  of  probat- 
ing wiUs. 

[t]  The  appellant,  it  is  true,  was  a  married 
woman  for  nearly  4  years  after  the  death  of 
Mrs.  House,  Sr.;  but  the  law  did  not  place 
any  obstacle  in  tlie  way  of  her  filing  an  ap- 
plication for  the  probate  of  this  instrument, 
if  it  be  subject  to  probate.  A  married  woman 
Is  not  exempt  from  the  limitation  which  re- 
quires such  proceedings  to  be  instituted  with- 
in 4  years  from  the  death  of  the  testator. 
While  her  coverture  probably  might  be  look- 
ed to  as  a  circumstance  tending  to  excuse 
her  delay,  it  did  not  exempt  her  from  the 
llmltatioTL 

[7]  We  are  of  the  opinion  that  the  state 
of  the  evidence  was  such  that  the  trial  coui^ 
had  a  right  to  conclude  that  she  failed  to 
exercise  that  degree  of  diligence  which  the 
law  imposes  upon  those  who  have  the  right 
to  probate  testamentary  instruments. 

The  judgment  will  be  affirmed  upon  the 
grounds  stated.  We  dean  it  unnecessary  to 
discuss  the  other  questions  raised  in  the  ap- 
peal. 
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GRAHAM  et  al.  v.  KNI6HT.    (No.  2295.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
May  20,  1020.) 

1.  InJuBctloii  «=»tl8(l)  —  Petition  of  feaoo 
owners  Insufflolent  to  entitle  to  relief. 

Petition  for  injanctioii  by  fence  owners,  al- 
leging that  defendant  tore  the  fence  down,  con- 
verted the  material  to  his  own  use,  threatened 
to  kill  an  owner,  if  he  found  him  on  the  land, 
etc.,  held  insufficient  to  entitle  plaintiffs  to  in- 
junction. 

2.  Pleading  «s>8 (6)— Allegation  entry  on  land 
was  unlawful  and  wrongful  a  conclusion. . 

Allegation  of  petition  of  fence  owners  for 
injunction  against  defendant's  interfering  with 
their  possession  by  tearing  the  fence  down,  etc., 
that  defendant's  entry  on  the  land  was  unlawful 
and  wrongful,  held  a  mere  conclusion  of  the 
pleader,  and  not  entitled  to  force  in  construing 
the  legal  effect  of  the  averments. 

3.  Injunction  $=3 1 72— Dissolution  of  tempo- 
rary writ  discretionary,  where  allegations  de- 
nied by  answer. 

The  truth  of  the  allegations  of  the  petition 
for  injunction,  so  far  as  material  to  the  mat- 
ter before  the  trial  court,  having  been  denied 
in  the  answer,  the  court,  under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  4663,  acted 
witliin  his  discretion  when  he  dissolved  the 
temporary  writ. 

Appeal  from  District  Court,  Bowie  County; 
H.  F.  O'Neal,  Judge. 

Suit  by  T.  N.  Oraham  and  others  against 
M.  H.  Knight.  From  a  judgment  dissolTlng 
a  temporary*  iitjunction,  plaintiffs  appeal. 
Affirmed. 

This  appeal  la  by  appellants,  T.  N.  Graham, 
W.  T.  Williams,  S.  A.  RaffaelU,  W.  W.  Whit- 
field, and  Susie  Whitfield  from  a  judgment 
rendered  March  8,  1920,  dissolving  a  tem- 
porary injunction  theretofore  granted  re- 
straining appellee,  M.  H.  Knight,  from  dis- 
turbing them  in  their  possession  of  certain 
land. 

The  hearing  In  the  court  below  was  on 
the  pleadings  of  the  parties,  yrhlch  were 
sworn  to,  and  the  affidavits  of  certain  other 
persons,  made  a  part  of  appellee's  answer. 
In  their  petition  appellants  alleged  that  on 
November  17,  1919,  and  long  prior  to  that 
time,  they  had  the  land  fenced,  were  in  ac- 
tual possession  of  and  using  and  enjoying 
it,  and  had  leased  it  for  the  year  1920. 
They  farther  alleged  that  on  or  about  De- 
cember 15,  1919,  appellee  unlawfully  went 
upon  the  land  and  wrongfully  tore  down  and 
removed  the  fence,  converting  the  mate- 
rial therefor  to  his  own  use.  They  further 
alleged  that  on  or  about  December  20  ap- 
pellee threatened  to  kill  appellant  W.  W. 
Whitfield  if  he  "caught  said  Whitfield  on 
said  land  again,"  and  that  the  threat  was 
seriously  made,  "for  purpose,"  quoting,  "of 


IntimldatiDg  the  said  W.  W.  Whitfield  and 
the  other  plaintiffs  herein."  They  farther 
alleged  that  appellee  was  "preparing  to  un- 
lawfully construct  a  fence  of  his  own  on  and 
around  the  land  in  furtherance,"  quotins, 
"of  unlawful  designs  to  oust  plaintiffs  and 
each  of  them."  And  they  further  alleged 
that  they  would  suffer  "Irreparable  damage 
and  injury  to  their  property  and  right  to 
use  and  enjoy  same,"  unless  they  were  grant- 
ed the  relief  by  injunction  for  .which  they 
prayed.  In  addition  to  such  relief,  appel- 
lants prayed  for  a  money  judgm«>t  against 
appellee  for  $150  as  the  value  of  the  (oice, 
and  for  $750  as  damages.  In  tats  answer 
appellee  did  not  deny  that  he  tore  down  and 
removed  the  fence  appellants  referred  to, 
nor  that  they  owned  same;  but  he  did  deny 
that  appellants  were  ever  In  actual  posses- 
sion of  and  using  and  enjoying  the  land  as 
they  alleged  they  were,  and  alleged  the  fact 
to  be  that  he  was  the  owner  of  the  land  and 
held  actual  possession  thereof  at  the  time  ap- 
pellants commenced  their  suit,  and  that  he  and 
those  under  whom  he  dalmed  title  had  tbe 
land  fenced,  and  held  actual  possession  of  and 
used  and  enjoyed  it  all  the  time  from  Feb- ' 
ruary  25,  1901,  until  the  time  when  his  an- 
swer was  filed,  to  wit,  January  5,  1920.  He 
further  alleged  that  appellants  had  been 
trespassing  on  the  land,  and  prayed  for  an 
Injunction  restraining  them  from  trespass- 
ing further  thereon.  The  aflSdavlts  attached 
to  the  answer  supported  the  allegations  there- 
in in  tegard  to  appellee's  claim  of  title  and 
In  regard  to  the  possession  and  use  he  and 
those  under  whom  he  claimed  had  made  oC 
the  land  since  said  February  25,  ISOl. 

Todd,  Graham  &  Williams  and  Bodgers 
&  Rodgers,  all  of  Texarkana,  for  appellants. 

Mahaffey,  Keeney  &  Dalby,  of  Texarkana, 
for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above.)  The  contention  presented  by  the 
assignments  is  that  the  trial  court  erred 
when  he  overruled  certain  exceptions  urged 
by  appellants  to  appellee's  answer.  The 
ground  of  the  exceptions  was  that  there  was 
no  denial  in  the  answer  of  material  allega- 
tions In  appellants'  petition.  The  argument 
Is  that  the  trial  court  therefore  should  have 
treated  the  allegations  as  true,  and  hence 
that  he  abused  the  discretion  he  had  when 
he  dissolved  the  temporary  Injunction. 

[1]  The  contention  assumes  that  tbe  al- 
legations in  the  petition.  If  taken  as  true, 
entitled  appellants  to  relief  by  injunction. 
We  do  not  think  so,  and  therefore  would 
not  reverse  tbe  Judgment,  if  we  thought  the 
answer  was  subject  to  the  objection  urged 
to  It.  As  we  view  the  petition,  the  allega- 
tions did  not  entitle  appellants  to  such  relief, 
and  the  trial  court,  for  that  reason,  tf  for 
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BO  otho',  eOioald  have  dtsscdvect  the  writ. 
San  Antonio  Water  Supply  Co.  v.  Oreen,  198 
S.  W.  631. 

The  fact  that  appellants  owned  a  fence 
on  the  land,  and  that  appellee  tore  it  down 
and  converted  the  material  thereof  to  his 
own  use,  may  have  entitled  appellants  to 
recover  damages  of  appellee,  but  It  certainly 
did  not  entitle  them  to  an  injunction.  The 
wronir>  If  It  .was  one,  was  complete,  and  such 
a  writ  was  not  a  remedy  for  It.  Whitaker 
T.  DiUard,  81  Tex.  359,  16  S.  W.  1084;  Acme 
Cement  Plaster  Co.  v.  American  Cement 
Plaster  Co..  167  S.  W.  18a 

So,  the  fact,  if  it  was  one,  that  appellee 
threatened  to  kill  appellant  Whitfield  if  he 
found  him  on  the  land,  did  not  «ititle  ap- 
pellants to  the  writ — certainly  not,  in  the 
absence,  as  was  the  case,  of  allegations  show- 
ing a  right  in  Whitfield  to  go  thereon.  14 
K.  C.  L.  376. 

Of  course  the  fact  that  appellants  had 
leased  the  land  for  the  year  1920  was  not  a 
reason  why  the  writ  should  have  bceii  grants 
ed. 

Xor  was  the  fact  that  appellee  was  pre- 
paring, If  be  was,  to  construct  "a  fence  of  his 
own  on  and  around  the  land  in  furtherance 
of  a  design  he  bad  to  oust  appellants  there- 
from," of  itself  a  reason  why  the  writ  should 
bave  been  granted.  Unless  it  appeared  from 
the  allegations  in  the  petition  that  appel- 
lants had  a  right  to  the  possession  of  the 
land  as  against  appellee,  they  were  not  en- 
titled to  have  him  restrained  from  going  up- 
on and  building  a  fence  on  it  They  did  not 
specifically  allege,  nor  did  they  statte  facts- 
showing,  they  had  such  a  right  They  did 
not  allege  either  that  they  owned  the  land 
or  were  entitled  to  possession  of  it.  Indeed, 
they  did  not  even  aUege  that  their  possession 
of  the  land  was  lawful.  The  averments 
with  reference  to  this  phase  of  the  case  were 
merely  that — 

"On  and  long  prior  to  November  17,  1919, 
they  had  and  held  the  land  in  their  actual  phys- 
ical, open,  and  notorious  posaession,  holding 
same  nnder  a  good,  sufScient,  and  secure  fence, 
peaceably  and  without  molestation,  using  and 
esjoying  adversely  to  all  others." 

They  mi^t  have  had  such  possession  of 
the  land,  and  yet  have  been  mere  naked 
trespassers  thereon. 

[2]  If  it  should  be  said  that  the  defect 
Just  suggested  was  cured  by  the  allegation 
that  appellee's  «itry  on  the  land  was  "nn- 
lawfnl  and  wrongful,"  the  answer  is  that  the 
allegation  is  a  mere  conclusion  of  the  pleader, 
and  not  entitled  to  force  In  construing  the 
legal  ^ect  of  the  averments  in  the  petltl<Hi. 
Blrchfleld  v.  Bonrland,  187  S.  W.  422, 

"The  rule  of  pleading,"  said  the  court  (Weav- 
er V,  Emison,  163  S.  Wv  923),  "that  the  state- 
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raents  of  a  party  are  to  be  taken  most  strong- 
ly against  Umaelf,  is  reinforced  in  injunction 
suits  by  the  further  requirement  that  the  ma- 
terial and  essential  elements  which  entitle  him 
to  relief  shall  be  sufficiently  certain  to  negative 
every  reasonable  inference  arising  from  the 
facts  so  stated,  from  which  it  might  be  deduc- 
ed that  he  might  not,  under  other  supposable 
facts  connected  with  the  subject,  thus  be  enti- 
Ued  to  reUef." 

And  see  King  v.  Driver,  160  S.  W.  415, 
Ross  v.  Veltmann,  161  S.  W.  1073,  and  Shan- 
non V.  Hay,  153  8.  W.  360,  where  it  was  said: 

"In  an  application  for  an  injunction,  the  well- 
recogm'zed  rule  is  that  allegations  of  fact  must 
be  direct,  certain,  and  particular." 

The  rule  stated  is  applicable  to  another 
view  of  the  allegations  in  appellants'  petl- 
tkm.  While  appellants  alleged  that  they 
were  in  actual  possession  of  the  land  "on 
and  lohg  prior  to  November  17,  1919,"  they 
did  not,  except  Inferentially,  allege  that  they 
had  possession  thereof  on  December  15,  1919 
(when,  they  averred,  appellee  entered  there- 
upon), or  ever  afterward.  Observing  the  rule, 
the  trial  court  might  very  well  have  conclud- 
ed that  it  did  not  sufficiently  appear  from 
the  allegations  In  the  petition  that  appel- 
lants were  in  actual  possession  of  the  land 
after  November  17,  1919. 

While  appellants  sought  both  mandatory 
and  preventive  relief,  the  trial  court  grant- 
ed their  prayer  only  so  far  as  It  was  for  a 
writ  restraining  appellee  from  interfering 
with  them  in  their  possession  and  use  of 
the  land.  The  predicate  for  the  relief  the 
court  granted  was,  of  course^  the  allegations 
in  the  petition  that  appellants  had  actual  pos- 
session of  the  land  and  ttiat  appellee  was 
threatening  to  resort  to  unlawful  means  to  de- 
prive them  of  such  possession.  As  we  con- 
strue the  answer,  appellee  not  only  denied 
that  appellants  had  such  possession  of  the 
land,  but  also  denied  that  they  were  entitled 
to  possession  thereof,  and  alleged  that  be  (ap- 
pellee) owned  it,  that  he  was  actually  In  pos- 
session of  it  from  February  25,  1901,  to. the 
date  of  the  filing  of  the  answer. 

[3]  If,  therefore,  we  doubted  the  correct- 
ness of  the  conclusion  reached,  that  it  did  not 
appear  from  the  petition  that  appellants  were 
entitled  to  the  relief  they  obtained,  we 
nevertheless  would  afllrm  the  judgment; 
for  the  truth  of  the  allegations  of  the  pe- 
tition, so  far  as  they  were  material  to  the 
matter  before  the  trial  court,  having  been 
denied  in  the  answer,  the  court  acted  with- 
in his  discretion  when  he  dissolved  the  writ. 
Article  4063,  Vernon's  Statutes;  Harris  v. 
Thomas,  217  S.  W.  1068;  K.  &.  U  of  Honor 
V.  Cole,  62  Tex.  Ctv.  App.  600,  131  S.  W. 
1180. 

The  Judgment  will  be  affirmed. 
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KIRTLEY  Ot  al.  V.  SPENCER   et  al. 
(No.  1659.) 

(Court  of  (Mvil  Appeals  of  Texas.    Amarillo. 

^ril  28,  1920.    RehearinK  Denied 

June  2,  1920.) 

1.  Charities  $=921  (4)— Beneficiaries  sufflclant- 
ly  described. 

Testamentary  gift  to  trustees,  invested  with 
discretionary  powers  as  to  manner  of  expendi- 
ture, to  aid  a  sctiool  founded  by  testator,  at 
wliich  white  children  between  the  ages  of  6 
and  21. shall  be  admitted  free  of  tuition,  pref- 
erence to  be  giren  those  who  have  been  in 
attendance  before  and  those  who  reside  in  the 
district,  held  to  sufficiently  describe  the  benefi- 
ciaries, and  to  be  good  as  a  gift  to  a  public 
charity. 

2.  Wills  <8=362— Survivor  under  Joint  will  es- 
topped to  renounce. 

A  will  of  husband  and  wife,  whereby  they 
give  their  property  to  trustees  for  a  charity, 
the'  trustees  to  pay  half  of  the  income  to  the 
survivor  for  life,  held  a  joint  and  mutual  will, 
estopping  the  survivor,  after  the  death  of  the 
other  and  the  probate  of  the  will  and  accept- 
ance of  benefits  under  it,  from  renouncing  it. 

,  3.  Jadgment  <s=>747( I)— Judgment  on  disdalm- 
er  in  action  to  remove  doud  held  conclusive 
of  rights. 
Where,  after  death   of  husband  and  pro- 
bate of  will  of  himself  and  wife,  giving  their 
property  to  trustees  for  a  charity,  subject  to 
payment  of  half  the  income  to  the   survivor, 
she  conveyed  a  half  interest  therein  to  a  uni- 
versity, and  at  her  request  suit  was  brought 
by  the  trustees  to  remove  doud  caused  thereby, 
judgment  in  their  favor,  on  disclaimer  by  her, 
was  sufficient  to  foreclose  any  right  asserted  by 
her  contrary  to  the  will. 

4.  Judgment  iS=>686— Heirs  of  party  barred. 

Persona  claiming  interest  in  land  as  heirs 
are  barred  by  judgment  foreclosing  any  in- 
terest of  the  person  through  whmn  they  claim; 
they  being  in  privity  with  her. 

5.  Trusts   <s=»  173— Salt  by  trustee   held    not 
breach  of  fldnciary  relation. 

■Trustees,  to  whom  husband  and  wife  by 
their  joint  and  mutual  will  devised  property 
for  a  charity,  subject  to  the  payment  of  half 
the  income  to  the  survivor,  did  not  abandon 
their  fiduciary  relation  to  the  survivor  by 
bringing  suit  to  remove  cloud  placed  on  the 
title  by  her  deed  of  an  interest  in  the  proper- 
ty, executed  after  death  of  the  husband  and 
probate  of  the  will. 

6.  Judgment  <&=>456(2)— Suit  to  set  aside  bar- 
red In  4  years. 

A  suit,  in  so  far  as  it  is  one  to  set  aside 
a  judgment,  is  barred  in- 4  years  after  the  judg-. 
ment  was  obtained. 

Appeal  from  District  Court,  Collin  CJounty; 
F.  E.  Wilcox,  Judge. 

Action  In  the  form  of  trespass  to  try  title 
by   Rachael   E.   Kirtley  and   others  against 


C!orB  D.  Spencer  and  others.    Jndgment  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

George  P.  Brown,  of  McKlnney,  and  Alien 
G.  Fisher  and  William  P.  Eooney,  both  of 
Chadron,  Neb.  (John  B.  Barnes,  of  Lincoln, 
Neb.,  of  counsel),  for  appellants. 

Head,  Dlllard,  Smith,  Maxey  &  Head,  ot 
Sherman,  and  Abemathy  &  Smith,  of  McIUn- 
ney,  for  appellees. 

HUFF,  0.  J.  Moses  Hubbard  and  Mary 
Jane  Hubbard  resided  In  Collin  county,  Tci., 
and  owned  the  land  in  controversy  In  this 
suit.  The  property  involved  in  this  suit  was 
all  community  property  of  Moses  Hubbard 
and  Mary  Jane  Hubbard.  On  the  5th  day 
of  January,  1897,  Moses  Hubbard  and  Mary 
Jane  Hubbard,  having  no  children  then  liv- 
ing or  descendants  of  any  children  living, 
after  discussion  of  the  disposition  to  be 
made  of  their  property,  by  agreement  made 
a  joint  and  mutual  will,  by  the  terms 
of  which  all  of  their  property  was  willed  to 
certain  trustees  named,  which  was  a  perpeto- 
al  body  In  trust  for  the  benefit  of  the  school 
known  as  "Alia,"  which  Moses  Hubbard  and 
Mary  Jane  Hubbard  had  established  on  the 
land  and  partly  maintained  for  many  years 
prior  to  the  death  of  Moses  Hubbard.  Moses 
Hubbard  departed  this  life  about  the  26th  day 
of  May,  1906,  and  the  said  Joint  and  mutual 
will  of  the  said  Moses  Hubbard  and  Mary 
Jane  Hubbard  was  duly  probated  in  ColUn 
county,  Tex.,  on  the  31st  day  of  Jnly,  1906, 
and  the  probate  of  said  will  has  never  beai 
at  anyjtime  reversed  or  In  any  manner  modi- 
fled.  Upon  the  death  of  Moses  Hubbard,  in 
pursuance  of  said  will,  the  trustees  named 
in  the  will  went  into  possession  of  all  of  the 
property,  and  continued  in  iK>sses8ion  of  the 
same  from  that  date  until  the  present  time, 
administering  the  trust  under  the  terms  of 
said  will.  On  the  20tb  day  of  Jane,  1912, 
Mary  Jane  Hubbard,  by  deed,  attempted  to 
convey  to  the  Texas  Cairlstian  University  an 
undivided  one-half  -interest  in  all  of  the 
lands  Involved  In  this  suit,  being  the 
same  land  that  Moses  Hubbard  and  Mary 
Jane  Hubbard,  under  their  joint  and  mn- 
tnal  will,  had  bequeathed  to  the  trostees 
hereinabove  mentioned.  On  January  11, 1913, 
the  trustees  named  In  the  joint  and  mutual 
will  of  said  Moses  Hubbard  and  Mary 
Jane  Hubbard  institated  a  suit  in  the 
district  court  of  Collin  county,  Tex.,  against 
the  Texas  CSirlstian  University  and  Mary 
Jane  Hubbard,  in  an  action  to  remove  doud 
from  title  to  the  undivided  half  interest 
Mary  Jane  Hubbard  tiad  attempted  to  con- 
vey to  the  Texas  Christian  University.  In 
said  cause  both  defendants,  Mary  Jane  Hub- 
bard and  the  Texas  Christian  University,  fil- 
ed a  disclaimer,  and  on  February  22,  1913, 
judgment  was  rendered  for  plaintiffs,  the 
trustees     hereinabove     mentioned,     against 
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Mary  Jane  Hubbard  and  the  Texas  Cbrlsdan 
UnlTersity,  removing  cloud  from  title,  and  In 
which  they  recovered  the  undivided  half  in- 
terest which  Mary  Jane  Hubbard  attempted 
to  convey  to  the  Texas  Christian  University. 
That  Judgment  became  final,  and  it  has  never 
been  appealed  from  or  in  any  way  set  aside. 
On  the  20th  day  of  February,  1913,  the  Texas 
Christian  University  reconveyed  to  Mary 
Jane  Hubbard  pendente  lite  tbe  nndlvidcid 
half  Intereet  that  she  bad  theretofore  at- 
tempted to  convey  to  the  Texas  Christian 
University,  which  deed  was  filed  for  record 
February  24,  1913.  Mary  JaiDe  Hubbard  de- 
parted thistUfe  on  the  7th  day  of  February, 
1914.    On  the  14tb  day  of  May,  1914,  the  wiU 

,  of  Mary  Jane  Hubbard  was  duly  probated, 
which,  after  making  numerous  bequests,  con- 
tained a  residuary  clause,  under  which  resid- 
uary clause  Cora  D.  Spencer,  one  of  the  de- 
fendants herein,  took  as  a  legatee  all  of  the 
estate  of  Mary  Jane  Hubbard,  not  disposed 
of  by  special  t)equest  in  the  said  will,  and  the 
said  will  of  Mary  Jane  Hubbard  has  never 
in  any  way  been  vacated  or  set  aside.  Plain- 
tiffs filed  this  suit  in  the  district  court  of 
Collin  county,  Tex.,  on  the  Slat  day  of  Au- 
gust, 1918,  in  the  form  of  an  action  of  tres- 
pass to  try  title,  in  which  they  pleaded  their 
title  and  seek  to  have  rendered  null  and  void 
the  Judgment  of  the  district  court  of  Collin 
county,  Tex.,  wherein  the  trustee  In  said  will 
recovered  a  judgment  against  Mary  Jane 
Hubbard  and  tbe  Texas  Christian  University. 
Tbe  property  involved  in  this  suit  plaintiffs 
claim  as  heirs  at  law  of  Mary  Jane  Hubbard. 
The  appellees  answered  by  general  demurrer, 
general  denial,  and  plea  of  not  guilty  and  tbe 
Btatutes  of  limitations  of  2,  S,  4,  5,  and  10 
years.  Upon  a  trial  of  the  case  without  the 
Intervention  of  a  jury  the  court  rendered 
judgment  for  the  appellee  for  the  property 
involved  in  tbe  suit.  The  above  statemoit 
is  taken  from  the  appellee's  brief. 

Moses  Hubbard  and  Mary  Jane  Hubbard 
had  a  daughter  born  to  them,  named  Alia, 

.  who  died  without  issue.  The  evidence  is  suf- 
ficient to  show  that  the  school  was  erected 
on  Dr.  Hubbard's  land,  and  the  school  was 
named  Alia  as  a  memorial  to  his  daughter. 
They  Iiad  no  other  children,  and  Dr.  and 
Mrs.  Hubbard  discussed  the  disposition  that 
should  be  made  of  their  estate  after  their 
death.  The  doctor  was  Inclined  to  endow  a 
medical  hospital,  while  Mrs.  Hubbard  desir- 
ed to  endow  an  orphans'  home,  but  they  final- 
ly agreed  between  them  that,  as  they  had 
lived  in  that  neighborhood  and  made  their 
fortune  among  those  people,  they  should  de- 
vise a  means  of  leaving  the  property  .to  the 
use  and  benefit  of  their  neighbors,  among 
wbom  they  bad  lived.  Dr.  Hubbard,  previ- 
ous to  Ills  death,  contributed  considerable 
money  to  the  support  of  the  Alia  school, 
which  is  in  common  school  district  No.  67 
of  Collin  county,  and  assisted  in  the  employ- 
ment of  teachers  and  aided  the  support  of 


the  school  In  various  ways  and  expressed 
his  desire  that  the  school  should  become  a 
high  sciiool,  and,  though  his  pastor  apparent- 
ly sought  to  fiiduce  him  to  change  bis  will 
in  that  particular,  he  steadfastly  adhered  to 
his  purpose  of  leaving  his  property  In  trust 
for  the  benefit  of  the  sdiool.  The  will  pro- 
bated recites: 

"We,  Moses  Hubbard  and  Mary  Jane  Hub- 
bard, of  Collin  county,  being  of-sound  mind  and 
disposing  memory,  mindful  of  tbe  uncertainty  of 
life  and  the  certainty  of  death,  wishing  to  dis- 
pose of  the  effects  which  it  has  pleased  Al- 
mighty God  to  bless  us  vrith,  while  we  have 
the  strength  of  mind  and  bodies  so  to  do,  make, 
publish  and  declare  this  to  be  the  last  will  and 
testament  of  us  and  each  of  us,  hereby  revok- 
ing all  others  by  us  made;  and  we  each  direct 
that  as  each  of  us  die  this  instrument  shall 
be  probated  as  the  will  of  such  deceased  per- 
son." 

Item  second  provides: 

"It  is  our  desire  and  each  of  .us,  that  as  each 
of  ns  dies  all  the  property  then  owned  by  us 
shall  descend  and  vest  in  tbe  following  named 
persons  and  their  successors  in  this  trust,  to 
wit:  J.  H.  L.  C.  English,  Dr.  B.  P.  Spencer, 
Dan  P.  English,  F.  S.  Finley  and  the  super- 
intendent of  public  instruction  of  Collin  coun- 
ty, who  shall  taken  and  hold  all  of  the  property, 
real,  personal  and  mixed,  owned  by  us,  at  the 
death  of  either  of  us,  for  the  purposes  and 
trusts  as  hereinafter  directed,  and  vacandes 
in  whose  numbers  shall  be  filled  as  directed." 

Item  third: 

"Upon  the  death  of  either  of  us  the  trus- 
tees shall  receive  rents,  revenues  and  profits 
arising  from  all  of  said  property  and  shall 
lend  ail  money  and  have  same  well  secured  or 
invest  same  in  interest-bearing  bonds,  rent  tbe 
land.  One  half  of  the  net  proceeds  shall  b« 
paid  to  any  person  in  any  manner  for  any  pur- 
pose, the  survivor  may  direct.  The  other  half 
shall  be  used  and  paid  out  in  the  same  man- 
ner and  for  the  same  purposes  as  tbe  rents 
and  revenues  of  the  property  are  herein  di- 
rected to  be  paid  and  appropriated,  after  the 
death  of  both  of  us,  but  the  survivor  has  the 
right,  during  lifetime,  to  determine  the  man- 
ner of  expenditures;  that  is  whether  it  should 
be  used  in  employment  of  teachers,  erection  of 
buildings,  purchase  of  apparatus  or  other  ger- 
mane uses,"  etc. 

Item  4tb  provides  generally  that  the  trus- 
tees, after  the  death  of  both,  shall  take  and 
hold  the  property  and  divide  it  into  four 
funds,  specifying  the  manner  of  dividing  the 
same.    Item  fifth: 

"Believing  that  we  have  the  love  of  God  in 
oar  hearts  for  the  manifold  blessings  he  has 
bestowed  upon  us,  and  desiring  to  add  to  the 
happiness  and  improvement  of  our  neighbor, 
we  have  founded  an  institution  for  the  increase 
and  diffusion  of  knowledge,  which  we  have 
named  Alia,  and  which  shall  remain  permanent- 
ly located  on  the  same  survey  on  which  it  is 
located,  to  wit:  Wade  H.  Rattan.  And  it  is 
our  desire  that  the  trustees  herein  provided  for 
shall  use  the  available  fund  that  baa  been  pro- 
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vided  for  in  the  employment  of  teachers,  the 
erection  of  proper  and  necessary  bnildisga,  the 
parcbase  of  apparatus  and  other  germane  uses; 
and  it  is  our  desire  that  at  this  institution  of 
learning  all  children  of  white  race  and  whose 
parents  are  Caucasian  and  who  are  over  the 
age  of  six  and  under  the  age  of  twenty-one, 
shall  be  admitted,  free  of  tuition,  but  in  case 
more  apply  than  the  funds  on  hand  justify, 
then  the  trustees,  in  determining  who  shall  be 
admitted,  are  requested  to  give  preference  to 
worthy  students,  who  have  been  in  attendance 
before  and  those  residing  in  the  school  district 
or  adjacent  thereto.  The  term  'germane  uses' 
is  intended  to  receive  a  liberal  construction, 
and  to  authorize  the  use  of  all  means  proper 
by  the  trustees  for  diffusion  of  knowledge,  but 
we  do  not  desire  a  sectarian  school  taught. 
The  Holy  Bible  may  be  used  and  we  pray  may 
be  the  guide  of  both  instructor  and  pupils." 

Item  6  provides  that  the  trustees  shall  not 
have  power  to  sell  or  alienate  the  real  estate, 
but  that  It  shall  be  preserved,  and  Its  rents 
and  revenues  bp  applied  for  tbe  charitable 
uses,  but  provides  that,  if  in  tbe  Judgment  of 
a  court  of  competent  jurisdiction,  after  bona 
fide  trial,  it  shall  determine  the  land  cannot 
80  be  held,  the  trustees  upon  order  of  court 
could  sell  the  land  and  hold  the  proceeds  as 
a  permanent  fund.  It  Is  their  wish,  however, 
that  the  land,  if  it  could  be  done  legally, 
should  not  be  sold. 

Item  7  stipulates: 

"Confiding  in  the  honor  and  integrity  of  J. 
H.  L.  C.  English,  Dr.  B.  P.  Spencer,  F.  S. 
Finley,  and  the  person  who  may  be  superin- 
tendent of  public  instruction,  in  Collin  county, 
Texas,  we  appoint  trustees  of  this  fund,  and 
executors  of  each  of  our  wills." 

Item  8  provides  for  fflling  vacancies  in  the 
trustees,  in  the  case  of  death,  resignation,  or 
otherwise,  and  that  the  trustees  should  be 
residents  of  Collin  county,  reciting  that — 

"It  being  oar  intention  to  create  a  perpetual 
body  and  to  this  end  the  trustees  may,  if  ad- 
vised it  would  be  better  to  advance  the  pur- 
poses herein  intended,  incorporate  under  the 
name  of  Alia.    No  stocl:  shaU  be  issued." 

After  Dr.  Hubbard's  death  the  trustees 
took  charge  of  the  property,  collected  the 
rents,  paid  the  taxes,  and  looked  after  the 
property,  turning  over  to  Mrs.  Hubbard  the 
portion  provided  for  under  the  will,  leaving 
to  her  the  direction  of  the  Investment  or  ap- 
plication of  the  rest  of  the  fund.  This  situ- 
ation continued  until  about  the  20th  day  of 
June,  1912,  when  she  made  a  deed  to  the 
Texas  Christian  University.  She  afterwards 
addressed  a  letter  to  Abernathy  &  Smith,  in 
which  she  said: 

"I  desire  the  joint  and  mutual  will,  executed 
by  me  and  my  deceased  husband,  which  has 
been  duly  probated,  be  carried  out  in  all  of  its 
terms." 

She  authorized  them  to  use  her  name  as 
a  party  to  a  suit  either  as  defendant  or  in- 


tervener, or  in  any  way  tb^  might  think 
necessary  to  carry  out  the  terms  of  the  will, 
and  to  vest  title  In  the  trustees  of  Alia  scho<d, 
as  recorded  in  tbe  will.  They  were  requested 
to  endeavor  to  procure  Judgment  vesting  all 
of  the  property  absolutely  in  the  trustees, 
subject,  however,  to  the  interest  and  right 
given  her  under  the  will;  that  is  Test  ab- 
solutely in  fee  simple  in  the  tmsteeg  of  said 
AUa  school,  subject  to  ber  right  to  receive 
one-half  the  rents  during  her  lifetime.  This 
letter  was  signed  by  her  and  properly  wit- 
nessed, and  in  the  suit  instituted  Mrs.  Hub- 
bard filed  a  disclaimer: 

"I,  Mrs.  Mary  Jane  Hubbard,  one  of  the  de- 
fendants in  the  above  styled  and  numbered 
cause,  come  now  and  disclaim  in  favor  of  the 
plaintiff  any  and  all  right,  title  and  interest  in 
and  to  any  of  the  lands  set  out  and  described 
in  plaintiff's  petition,  except  as  herein  specified, 
and  agree  that  the  judgment  may  be  rendered 
in  favor  of  plaintiff,  as  prayed  for  in  their  pe- 
tition, subject  to  my  rights,  in  the  rents,  reve- 
nues and  profits  arising  from  said  land." 

Judgment  was  rendered  in  that  case  as 
heretofore  stated,  recognizing  Mrs.  Hubbard's 
right  to  one-half  tbe  rents  during  her  lifetime 
under  the  terms  of  the  will.  Before  her 
death  Mrs.  Hubbard  made  a  will,  disposing 
of  certain  spedflc  pn^perty  to  certain  named 
devisees,  having  a  residuary  clause  giving  all 
of  the  remainder  of  the  property,  after  sat- 
isfying the  special  bequests,  to  Cora  D.  Spen- 
cer, her  niece.  The  property  disposed  of  by 
that  will  specifically  appears  to  be  different 
property  to  tliat  disposed  of  by  the  joint  wUI 
of  herself  and  husband,  and  the  evidence  in- 
dicates that  it  was  property  accomoiated  by 
her  after  her  husband's  death. 

[1]  The  first  assignment  in  effect  assails 
ttie  Judgment  of  the  trial  court  on  the  ground 
that  the  will  was  void  and  InsuflBcient  to  Test 
title  in  tbe  trustees  because  the  beneficiaries, 
under  the  terms  of  the  will,  were  not  specific- 
ally designated,  and  so  general  that  the  bene- 
ficiaries may  include  any  white  <dilld  6  years 
and  under  21  years  of  age  in  tbe  world;  that 
the  bequest  is  to  an  unincorporated  institu- 
tion, and  not  for  a  corporation. 

The  appellants  and  Cora  D.  Spencer  are 
heirs  at  law  of  Mrs.  Hubbard,  and  would  be 
entitled  to  recover  but  for  the  will.  It  is 
our  view  that  the  bequest  under  tbe  will  was 
to  a  public  charity,  and  may  be  sustained. 
We  quote  from  Paschal  v.  Ackliii,  27  Tex. 
at  page  200: 

"It  cannot  be  said  that  tbe  beqnest  in  ftiTor 
of  the  poor  of  Sumner  county  is  too  vague 
and  uncertain  a  description  of  the  beneficiaries 
to  be  sustained  as  a  charity  in  our  courts, 
where  the  English  doctrine  of  cy  pres  has  nev- 
er been  recognized.  Though  this  pomt  may,  at 
one  time,  have  been  a  ground  of  much  debate, 
it  is  now  too  firmly  settled  to  admit  of  ques- 
tion [citing  authorities].  It  is,  also,  said  that 
the  bequest  is  void  because  it  was  intended  to 
operate  in  favor  <^  an  unincorporated  institu- 
tion;   in  fact,  one  ttiat  had,  at  the  testator's 
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death,  only  an  imaginary  and  ideal  existence  in 
his  brain.  And  to  sustain  this  position,  the 
case  of.  Baptist  Association  y.  Hart,  4  Wheat. 
1,  has  been  referred  to;  but  this  case  has,  in 
subsequent  decisions  in  the  same  high  tribunal, 
been  much  questioned.  But  whatever  may  be 
its  weight  as  an  authority,  it  is  not  applicable 
to  the  case  now  before  the  court.  The  bequest 
in  that  case  was  directly  to  the  unincorporated 
association;  here  it  is  to  trustees,  wh»  are 
capable  of  taking  the  estate.  In  such  casesi 
It  has  been  frequently  held  that  the  subse- 
quent incorporation  of  the  beneficiary  of  the 
trust,  within  a  reasonable  time,  is  sufficient 
to  support  and  maintain  the  bequest  [citing 
authorities].  But  without  the  aid  of  the  sub- 
sequent incorporation  of  the  'Franklin  Insti- 
tute,' the  trust  was  effectual  in  faror  of  the 
beneficiaries  pointed  out  in  the  will.  It  was 
supported  by  the  bequest  to  trustees,  and 
their  execution  of  it  could  have  been  enforced 
by  the  beneficiaries  in  a  court  of  equity  [citing, 
authorities].  In  Moggridge  t.  Thackwell,  7 
Yes.,  Jr.,  36,  it  is  said:  'When  an  ascertain- 
able object  is  designated  by  the  donor,  in  gen- 
eral or  coUectiTe  terms,  as  the  poor  of  a  giv- 
en county  or  parish,  or  when  a  person  is  ap- 
pointed by  him  to  select  a  described  portion, 
or  kind,  or  number  from  a  designated  class, 
the  chancellor,  sitting  as  judge  in  equity,  will 
interpose  upon  the  ground  of  trust.'  And  in 
Moore  v.  Moore,  4  Dana,  364,  it  is  said,  'When- 
ever the  only  objection  to  a  bequest  is  that  it 
is  for  the  benefit  of  the  persons  described  col- 
lectively by  some  characteristic  trait,  by  which 
they  may  be  identified,  if  the  bequest  is  iK 
charity  within  the  statute,  and  therefore  valid, 
it  is  as  good  and  available  as  it  would  have 
been  at  common  law,  had  it  been  to  one  com- 
petent person  in  trust  for  another,  identified  by 
the  wUl.'  "  Bell  County  v.  Alexander,  22  Tex. 
351,  73  Am.  Dec.  268;  Laird  v.  Bass,  50  Tex. 
412;  0.  J.,  vol.  11,  "Charities,"  §  58  et  seq. 
p.  338. 

"Gifts,  for  the  purpose  of  advancing  the 
cause  of  education  are  universally  admitted  to 
be  valid  as  public  charitable  gifts,  both  under 
the  statute  of  Elizabeth  and  also  in  the  United 
States,  in  those  states  where  that  statute  is 
expressly  or  by  implication  not  in  force.  Bence 
gifts,  in  general  terms,  for  education,  not  spec- 
ifying in  what  particular  mode  they  are  to  be 
applied,  are  valid  where  trustees  are  also  ap- 
pointed, for  in  such  cases  courts  of  equity  will 
contrive  a  plan  for  carrying  the  gift  into  prac- 
tical effect.  So  a  fortiori  a  gift  to  found  pub- 
lic schools  or  colleges  or  for  the  particular 
purpose  of  founding  schools,  seminaries  and 
colleges,  or  contributing  to  the  maintenance 
of  those  already  in  operation,  to  pay  salaries 
of  teachers  in  the  public  schools,  to  aid  in  the 
education  of  poor  children,  to  educate  colored 
children,  to  establish  public  libraries,  to  in- 
crease the  amount  of  public  school  funds  for 
the  education  of  young  persons  in  the  useful 
and  economic  arts,  for  the  education  of  poor 
students  of  the  Protestant  ministry,  or  for  the 
Catholic  priesthood,  or  to  establish  a  parish 
8cho<d  under  the  supervision  of  the  authorities 
of  the  church,  is  valid  as  a  charitable  gift." 
CTnderhill  on  the  Law  of  Wills,  vol.  2,  S  814. 

The  record  In  this  case  abundantly  shows 
that   Dr.    Hubbard   founded,   or   built,    the 


school  tm  his  land  for  the  benefit  of  the 
cbUdren  of  his  neighbors  and  friends.  While 
the  schoolh'ouse  is  in  a  common  school  dis- 
trict and  under  the  control  of  the  laws  of 
Texas,  he  and  hla  wife,  by  their  will,  evi- 
denced a  purpose  to  aid  that  school  and  cre- 
ate a  fund  to  maLntaln  it.  In  appointing 
the  superintendent  of  public  Instmction  of 
the  county  they  manifested  a  purpose  to  co- 
operate with  the  school  authorities  of  the 
district  and  the  state.  Ete  evidently  Intended 
it,  In  part  at  least,  for  the  use  and  aid 
of  pupils  under  and  over  the  scholastic  age, 
prescribed  by  law.  It  was  his  pnrixwe,  man- 
ifestly, to  give  bis  neighbors  a  high  school 
at  their  doors,  without  the  necessity  of  go- 
ing from  home  for  better  school  facilities, 
and  to  relieve  them  in  a  measure  from  heavy 
taxation.  Though  there  was  no  railroad  near 
the  school  and  it  was  then  In  a  rural  dis- 
trict, it  seems  to  have  been  his  purpose  in- 
asmuch as  the  estate  would  contribute,  to 
overcome  those  disadvantages.  The  trustees 
were  Invested  with  discretionary  itowers; 
they  could  pay  teachers,  erect  or  improve 
buildings,  etc.,  to  further  Its  progress.  We 
believe  that  the  beneficiaries  were  sufllclently 
pointed  out  and  designated.  The  trustees  ap- 
pointed were  capable  of  receiving  and  being 
vested  with  the  title  In  trust  for  the  uses 
specified.  The  will,  therefore,  we -think  val- 
id, and  vested  Dr.  Hubbard's  Interest  in  the 
trustees. 

[2]  We  also  believe  this  will  to  have  been 
the  joint  and  mutual  will  of  Dr.  Hubbard 
and  his  wife,  and  entered  into  upon  their 
mutual  agreement  and  understanding.  Aft- 
er Dr.  Hubbard's  death  and  the  probate  of 
the  will,  his  wife  was  estopped  from  there- 
after renouncing  the  will.  The  trustees  took 
charge  of  the  estate  at  the  death  of  Dr.  Hub- 
bard, dividing  the  Income,  giving  the  wife 
her  proportional  part  under  the  will,  and  the 
remainder  they  held  and  used  as  directed  by 
her  during  her  life.  She  received  and  accept- 
ed the  services  of  the  trustees  In  handling 
the  entire  estate.  We  think  she  is  shown  to 
have  elected  after  the  death  of  her  husband 
to  accept  under  the  will,  at  least  there  Is 
sufficient  evidence  to  sustain  a  finding  to  that 
effect  On  the  question  of  estoppel  under  a 
mutual  and  joint  will,  and  the  effect  of  the 
death  of  one  without  revoking  or  renouncing 
the  will,  by  the  survivor,  before  the  death  of 
such  other  party,  we  cite  the  case  of  Larra- 
bee  v.  Porter,  lee  S.  W.  395,  where  the  ques- 
tion is  ably  discussed  and  many  authorities 
cited  and  discussed. 

[3-1]  We  think  the  request  by  Mrs.  Hub- 
bard made  of  attorneys  to  Institute  suit  for 
ilie  land  In  order  to  carry  out  the  wUl  of 
her  husband,  and  the  judgment  therein,  is 
sufficient  to  foreclose  any  right  she  may  have 
asserted  during  her  life,  and  the  appellants 
herein,  being  in  privity  with  her,  are  barred 
by  the  judgment.  Neither  do  we  think  the 
.rustees  abandoned  their  fiduciary  relation 
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to  her  In  bringing  tbe  rolt.  She  had  by  her 
deed  placed  a  cloud  on  the  title.  They  held 
the  title  in  trust  for  the  named  beneficiaries 
under  tbe  will,  and  if  by  her  act  Mrs.  Hub- 
bard placed  in  Jeoi>ar3y  the  trust,  it  was 
their  duty  to  sue  her  if  necessary.  It  is  as- 
serted the  trustees  and  the  attorneys  did  not 
explain  to  her  she  had  a  half  interest  in  the 
property  when  she  filed  a  disclaimer  in  the 
suit.  She  had  undertaken  to  convey  a  half 
Interest  by  her  deed  to  the  Texas  Christian 
University.  She  needed  no  explanation  on 
that  point  as  to  what  interest  she  would  take 
if  tbe  will  was  Invalid  as  to  her.  If  it  had 
not  been  for  the  will,  upon  the  death  of  Dr. 
Hubbard  all  the  property  would  have  vest- 
ed in  her.  If  tbe  trustees  had  Informed 
her  she  could  retain  aU  the  estate,  they 
would  have  violated  the  trust  reposed  in 
them  by  the  will.  We  find  no  such  abuse  of 
the  fiduciary  relation  or  of  fraud  as  would 
have  authorized  the  trial  court  to  set  aside 
the  judgment  In  favor  of  the  trustees  against 
the  Texas  Christian  University  and  Mrs. 
Hubbard.  In  so  far  as  this  was  an  acti(»i 
to  set  aside  the  judgment  so  rMidered,  It  was 
barred  by  the  4-year  .statute  of  limitation. 
Watson  V.  Railway  Co.,  73  S.  W.  830;  War- 
ren V.  Foust,  36  Tex.  Civ.  App.  59,  81  S.  W. 
323 ;  Wolf  V.  Sahm,  55  Tex.  Civ.  App.  564, 
120  S.  W.  1114,  121  S.  W.  561.  The  second, 
third,  fourth,  fifth,  and  sixth  assignments  of 
error  are  overruled.  We  think  them  without 
merit 
The  judgment  will  be  affirmed. 


KIRBY  LUMBER  CO.  v.  LEWIS.     (No.  579.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 
May  5,  1920.) 

1.  Trial  «=>240— Argumentative  Instruction  re- 
fused. 

Argumentative  instruction  was  properly  re- 
fused. 

2.  Trial  iS=3350 (3)— Refusal  of  Issue  raised  by 
evidence  cannot  be  Justifled  by  showing  of 
facts    making   the   issue   immaterial,   where 

.   such  other  facts  are  not  pleaded. 

Refusal  to  submit  to  the  jury  the  issue, 
which  was  raised  by  the  evidence,  whether  de- 
fendant's alleged  agent  was  authorized  by  de- 
fendant to  make  the  contract  sued  on,  could 
not  be  justified  by  the  claim  that  all  the  evi- 
dence showed  that  defendant  ratified  the  acts 
and  conduct  of  such  agent  in  making  the  con- 
tract, where  ratification  was  not  pleaded. 

3.  Judgment  <8=>248— Evidence  to  form  basis  of 
Judgment  must  have  support  in  the  pleadings. 

Evidence  cannot  form  the  basis  of  a  judg- 
ment, without  a  pleading  to  which  tbe  evidence 
relates. 

4.  Damages  ^=>57— Submission  of  issue  a*  to 
whether  breach  of  contract  by  defendant  was 


fraudulent  or  willful  held  error;  qaostien  Im- 

Ing  Immaterial. 
In  action  for  breach  of  contract  to  deliver 
"cull"  oxen  to  plaintiff  in  exchange  for  work 
oxen,  court  erred  in  submitting  issae  of  wheth- 
er contract  bad  been  fraudulently  or  willfoUj 
breached;  plaintiff  being  entitled,  as  damages, 
to  the  highest  marltet  value  of  cull  oxen  be- 
tween the  time  they  should  have  been  deliver- 
ed and  the  date  of  the  trial,  regardless  of 
whether  breach  was  willful  or  fraudulent 

Appeal  from  Jasper  County  Court;  C.  C. 
Brown,  Judge. 

Action  by  J.  L.  Lewis  against  the  Kitb; 
Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

G.  B.  Richardson,  of  Jasper,  and  Andrews, 
Streetman,  Logue  &  Mobley,  of  Houston,  for 
appellant. 

Cha8.'G.  Ingraham,  of  Jasper,  for  appellee. 

HIGHTOWER,  O.  J.  The  appellee,  J.  L. 
Lewis,  sued  appellant  Eirby  Lumber  Com- 
pany, in  the  county  court  of  Jasper  county, 
and  upcm  a  trial  with  a  jury  appellee  recov- 
ered Judgment  for  $425,  with  interest  at  tbe 
legal  rate  until  paid.  After  its  motion  for 
new  trial  was  overruled,  aK>ellant  perfected 
its  appeal  to  this  court. 

Very  briefly  stated,  the  contentlcm  of  ap- 
pellee was  that  about  the  Ist  of  November, 
1914,  he  entered  Into  a  verbal  contract  with 
appellant,  acting  through  Its  duly  authorized 
agent  whereby  appellee  sold  and  delivered 
to  appellant  five  work  oxen,  for  which  ap- 
pellant promised  and  agreed  to  deliver  to  ap- 
pellee five  oxen  known  as  or  called  "cull"  ox- 
en ;  such  oxen  to  be  delivered  to  appellee  not 
later  than  the  latter  part  of  spring  of  1915. 

Appellant  was  engaged  in  the  sawmiU  busi- 
ness at  Browndel,  in  Jasper  county,  at  tbe 
time  tbe  claimed  contract  was  made,  and  ap- 
pellee was  engaged  in  the  meat  market  bus- 
iness at  the  same  place.  As  work  oxen  would 
become  unfit  for  use  In  appellant's  sawmill 
business,  they  were  called  "cull"  oxen,  and 
would  be  disposed  of  for  butchering,  and 
their  places  supplied  by  other  oxen  fit  to  do 
the  work. 

Appellee  alleged  that  under  the  daimed 
contract  he  delivered  to  appellant  at  Brown- 
del,  five  good  work  oxen,  but  that  appellant 
never  did  comply  with  its  contract  by  deliver- 
ing to  Iiim  the  "cull"  oxen,  and  never  i>aid  ap- 
pellee anything  for  the  work  oxen  delivered 
by  him.  Appellee  prayed  recovery  for  the 
highest  market  value  of  the  "cuU"  oxen  ob- 
taining between  tbe  date  they  should  have 
been  delivered  to  him  and  the  date  of  the 
trial,  but  iA  the  alternative,  if  it  should  be 
found  that  the  claimed  contract  was  not 
made,  for  the  value  of  the  work  oxen  deliver- 
ed to  appellant. 
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Appellant  answered  by  general  and  special 
exceptions,  all  of  which  were  properly  over- 
ruled, and  also  by  general  denial  and  plea  of 
limitation.  The  jury  found  that  tbe  contract, 
as  claimed  by  appellee,  was  made,  and  found 
the  aggregate  value  of  the  "cull"  oxen  to  be 
9425. 

We  overrule  the  first  assignment  of  error, 
for  we  ttilnk  that  the  cause  of  action  set  up 
in  appellee's  second  amended  petition  was 
not.  In  legal  contemplation,  a  new  or  different 
cause  of  action  from  that  contained  In  the 
original  petition  filed  more  than  two  years 
before.  The  claimed  contract  and  Its  breach 
was  Clearly  alleged  In  all  of  appellee's  plead- 
ings. 

[1]  n>e  aeccmd  and  third  asslgnmoitB  are 
overruled,  for  we  do  not  agree  with  appellant 
that  there  was  a  variance  between  the  con- 
Ixact  as  alleged  and  that  proved  by  appellee ; 
and  the  fourth  assignment  is  overruled,  for 
the  reason  that  the  requested  instruction, 
which  was  refused  as  there  complained  of, 
was  argumentative. 

[2,  3]  The  fifth  assignment  of  error  must  be 
sustained.  Whether  R.  B.  Cochran  was  an- 
thorlzed  by  appellant  to  make  the  contract  re- 
lied upon  by  appellee  was  clearly  made  an  is- 
sue of  fact  by  the  evidence,  and  the  trial  court 
should  have  granted  appellant's  request  to 
submit  that  issue  to  the  jury.  Appellee's  re- 
ply to  this  assignment  is  that  all  the  evidence 
showed  that  appellant  ratified  the  acts  and 
conduct  of  Cochran  in  making  the  contract, 
and  that  therefore  it  was  not  error  to  refuse 
the  Issue.  We  are  Inclined  to  agree  with 
appellee  that  the  evidence  was  sufiicient.  If 
not  conclusive,  to  the  effect  that  appellant 
ratified  Cochran's  act  in  making  the  con- 
tract, or  at  least  held  Cochran  out  as  having 
such  authority ;  but  the  trouble  is  there  was 
no  such  pleading  by  appellee.  Evidence  can- 
not form  the  basis  of  a  judgment  without  a 
pleading  to  which  the  evidence  relates. 

[4]  The  sixth  assignment  is  overruled.  Up- 
on the  record  now  before  us,  we  are  also  of 
the  opinion  that  there  was  no  necessity  for 
submitting  to  the  Jury  an  lssue*as  to  wlieth- 
er  the  contract  claimed  by  appellee  to  have 
been  made  was  fraudulently  or  willfally 
breached  by  appellant,  which  action  of  the 
trial  court  is  made  the  basis  of  the  seventh, 
eighth,  and  ninth  assignments,  and  we  ^ould 
suggest  that  no  such  issue  be  submitted  upon 
another  trial.  If  the  contract,  as  claimed  by 
appellee,  was  made  and  breached,  then,  upon 
the  evidence  as  reflected  by  the  record  at 
this  time,  appellee  would  be  entitled  to  re- 
cover the  highest  market  value  of  the  "cull" 
oxen  obtaining  between  the  time  they  should 
have  been  delivered  to  appellee  and  the  date 
of  the  trial ;  and  this  would  be  so  regardless 
of  willful  breadi  or  fraud  on  the  part  of  ap- 
pellant 

Because,  however,  of  the  error  of  the  trial 


court  In  refusing  to  submit  the  special  issue 
as  to  whether  R.  B.  Cochran  was  authorized 
by  aivellant  to  oiter  into  the  contract  de- 
clared upon  by  appellee,  the  judgment  will 
be  reversed,  and  tbe  cause  remanded;  and  it 
is  so  ordered. 


WESTERN   UNION  TELE6RAPH  CO.  V. 
CARVER  et  al.    (No.  6380.) 

(Court  of  Civil  Appeals  of  Texaa.    San  An- 
tonio.   May    12,    1920.    Rehearing    Denied 
June  2,  1920.) 

1.  Telegraphs  ami  telephones  ^=337(8)— Dlli- 
Soaoe  In  delivery  required,  though  addreMoe 
I*  not  at  address  given. 

Where  death  message  waa  directed  to  ad- 
dress where  telegraph  company's  agent  waa 
informed  the  addressee  did  not  live,  being  resi- 
dent, however,  in  the  vicinity,  it  waa  duty  of 
company,  not  only  to  seek  to  deliver  telegram 
at  address,  bnt,  when  it  ascertained  addressee 
was  not  there,  to  make  at  least  some  effort 
to  ascertain  her  whereabouts  by  making  dae 
inqniry,  failing  of  which  a  finding  of  negligence 
would  be  justified. 

2.  Telegraphs  and  telephone*  «=966(4)— Evl- 
denoe  held  to  show  delivery  of  message  to 
telegraph  company's  agent. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  death  message,  evidence 
held  to  show  message  waa  delivered  to  the 
company's  agent,  and  not  merely  to  agent  of  a 
railroad. 

3.  Telegraphs  and  telephones  «=368(3)— Dam- 
ages for  physical  pain  and  mental  anguish 
reooverable  for  failure  to  deliver  death  mes- 


In  action  against  telegraph  company  for 
failure  ta  deliver  a  death  message,  plaintiff 
addressee  could  recover  damages  arising  both 
from  physical  pain  and  mental  anguisli,  which 
were  in  contemplation  of  parties  when  message 
announcing  dying  condition  of  addressee's 
mother  was  sent. 

4.  Appeal  and  error  i8=3l050(l)— Admlsslpn  of 
eonolusloa  of  witnesses  harmless  to  defend- 
ant. 

In  action  against  telegraph  company  for 
failure  to  deliver  death  message,  in  absence 
of  any  evidence  to  show  person  to  whose  ad- 
dress message  was  sent  was  agent  of  addressee 
for  any  purpose,  if  it  was  a  conclusion  for-  both 
him  and  addresser  to  swear  he  was  not  her 
agent,  such  conclusion  was  harmless  to  de- 
fendant company. 

5.  Telegraphs  and  telephones  «=>7I  —  $1,500 
for  nondelivery  of  death  message  net  exoes- 
slve. 

Verdict  for  $1,600  recovered  by  daughter 
against  a  telegrapB  company  for  failure  to 
deliver  message  announcing  dying  condition  of 
her  mother,  whereby  she  was  prevented  from 
attending  funeral,  held  not  excessive. 

Appeal  from  District  Court,  Bastrop  Coun- 
ty ;  R.  J.  Alexander,  Judge. 
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Suit  oy  Nellie  Carver  and  another  against 
tbe  Western  Union  Telegraph  Company. 
Frbffl  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Francis  R.  Stark,  of  New  York  City,  and 
Brooks,  Hart  &  Woodward,  of  Austin,  for 
appellant. 

S.  L.  Staples,  of  SmlthvUIe,  and  Maynard  & 
Maynard,  of  Bastrop,  for  appellees. 

FLT,  O.  J.  This  suit  was  instituted,  and 
prosecuted  to  a  judgment  for  $1,500  against 
appellant  by  Nellie  Carver,  joined  by  her 
husband,  H.  A.  Carver.  Tlie  basis  of  tbe 
complaint  against  appellant  was  negligence  In 
failing  to  deliver  a  telegram,  directed  to  Mrs. 
Carver  at  Houston,  Tex.,  from  her  brother  at 
Temple,  Tex.,  informing  her  that  her  mother 
was  dying  in  Temple.  The  cause  was  submit- 
ted to  a  jury  on  special  Issues,  and  on  the 
responses  thereto  judgment  was  rendered  in 
favor  of  appellees  for  the  sum  hereinbefore 
indicated. 

The  facts  show  that  about  10:30  o'clock  on 
the  morning  of  January  31,  1918,  in  Temple, 
Tex.,  the  following  message,  with  the  required 
toll  for  transmitting  the  same,  was  delivered 
to  the  agmt  of  appellant: 

"Mrs.  Nellie  Carver,  3711  Engcike  Street, 
Houston,  Texas.  Come  borne.  Mama  is  dying. 
Your  bro.,  Paul  Trammell." 

At  tbe  time  that  the  message  was  delivered, 
Paul  Trammell,  the  sender,  told  the  agent 
of  appellant  that  Mrs.  Carver  did  not  live  at 
3711  Engelke  street,  but  lived  near  that  point, 
which  was  the  address  nearest  to  where  she 
lived  that  could  be  given  him.  He  accepted 
the  message  for  transmission.  The  mother  of 
Mrs.  Carver  died  about  1  o'clock,  p.  m.  <m 
January  31,  1918,  and  was  buried  at  4  p.  m. 
on  February  1,  1918.  In  cdmpliance  with  a 
request,  contained  in  a  letter  which  she 
received  on  the  morning  of  February  1,  Mrs. 
Carver  left  on  the  flrst  train  for  Temple, 
where  she  arrived  about  2  o'clock  a.  m.  about 
10  hours  after  the  burial  of  her  mother.  She 
d^d  not  know  that  a  telegram  had  been  sent 
to  her  until  she  reached  Temple.  The  tele- 
gram was  placed  in  the  hands  of  a  messenger 
about  2:55  p.  m.  of  January  31,  and  was 
carried  by  him  to  3711  Engelke  street,  which 
was  a  drug  store  owned  by  J.  R.  Clark,  who 
refused  the  telegram,  telling  the  boy  that  he 
did  not  know  Mrs.  Carver  and  did  not  know 
where  she  lived.  The  messenger  boy  left,  and 
returned  probably  on  February  1,  1918,  and 
upon  his  insisting  that  Clark  receive  the 
telegram  tbe  latter  did  so.  It  was  several 
days  afterwards  before -it  was  delivered  to 
some  one  who  asked  for  it.  The-  boy  made  no 
Inquiries  as  to  where  Mrs.  Carver  lived,  nor 
made  any  effort  to  find  her,  although  tbe  agent 
at  Temple  had  been  informed  that  she  lived 
near  the  number  placed  on  the  telegram,  and, 
in  fact,  she  lived  within  2%  blocks  of  the 
drug  store.   If  the  telegram  had  been  deliver- 


ed at  any  time  on  the  afternoon  or  evening  o{ 
January  31,  Mrs.  Carver  conld  have  reached 
Temple  in  time  to  have  attended  her  motber*! 
funeral.  She  suffered  great  mental  anguish 
on  account  of  not  being  present  at  her  moth- 
er's funeral,  which  she  would  have  attended, 
had  the  telegram  been  promptly  delivered. 
The  evidence  fails  to  show  that  Clark  had  any 
authority  to  receive  telegrams  ^r  Mrs, 
Carver,  and  appellant  had  no  information  to 
that  effect. 

[1]  The  first,  second,  third,  fourth,  and  flftb 
assignments  of  error  questicHi  the  sufflcieDcy 
of  the  evidence  to  sustain  the  verdict  and  are 
overruled.  Although  the  message  was  direct- 
Bd  to  3711  Engelke  street,  it  was  the  duty  of 
appellant  not  only  to  seek  to  deliver  it  there, 
but  when  it  ascertained  that  Mrs.  Carver  was 
not  there,  to  make  at  least  some  effort  to 
ascertain  her  whereabouts,  by  making  dae 
inquiry,  and,  falling  to  do  so,  a  Jury  would  be 
Justified  in  finding  that  it  was  guilty  of  Dili- 
gence. The  message  conveyed  information  of 
the  gravest  and  most  important  character  to 
Mrs:  Carver,  and  yet  no  effort  whatever  was 
made  to  locate  her  or  ascertain  her  place  of 
residence,  although  appellant  had  been  In- 
formed that  she  did  not  live  at  the  address, 
but  lived  near  there.  As  said  by  the  Supreme 
Court  in  Telegraph  Co.  v.  Mitchell,  91  Tex. 
454,  44  S.  W.  274.  40  L.  R.  A.  209,  66  Am.  St 
Rep.  906: 

"Tbe  duty  which  the  telegraph  company  owe» 
to  tbe  addressee  is  personal,  and  cannot  be  dis- 
charged by  making  inquiry  for  the  person  to 
whose  care  tbe  message  may  be  sent,  nor  by 
applying  to  the  place  of  business  or  residence 
of  tbe  addressee;  but  inquiry  must  be  made 
for  the  person  addressed,  if  the  circumstances 
are  such  as  to  show  that  he  may  probably,  be 
found  away  from  such  place  of  business  or  resi- 
dence. Tbe  place  to  which  a  message  is  sent 
is  but  a  guide  for  tbe  messenger,  and  does  sot 
determine  the  measure  of  his  diligence." 

Clark  was  not  tbe  agoit  of  Mrs.  Carver  in 
receiving  telegrams,  and  what  others  may 
have  done  in  connection  with  telegrams  could 
not  affect  her.  Appellant  was  informed,  when 
the  message  was  delivered  to  it  by  Trammell, 
that  she  did  not  live  at  the  address  given,  but 
near  it.  Appellant  could  not  have  acted  on 
the  custom  to  deliver  messages  at  the  drug 
store,  because  there  is  no  testimony  indicat- 
ing that  it  had  any  knowledge  of  such  custom. 
When  Clark  told  appellant  that  he  did  not 
know  Mrs.  Carver  and  refused  the  message, 
it  was  put  on  notice  that  Mrs.  Carver  had  not 
instructed  Clark  to  act  as  her  agent,  and  yet 
no  effort  was  made  to  locate  her.  The  number 
given  was  a  guide  ifor  the  messenger,  and, 
with  the  ad^tlonal  Information  that  tbe 
addressee  lived  in  the  vicinity,  was  sufficient 
upon  which  to  base  a  finding  of  negligence,  if 
no  effort  was  made  to  find  her.  Klopf  v.  W.  U. 
Telegraph  Co.,  100  Tex.  540,  101  S.  W.  1072; 
W.  U.  Tel.  Co.  V.  Houghton,  82  Tex.  561,  17 
S.  W.  846,  15  L>.  R.  A.  129,  27  Am.  St  Bep. 
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918;  Postal  Telegraph  Co.  y.  Prewitt,  199 
S.  W.  316. 

[2]  It  is  the  dalm  of  appellant  that  there 
was  no  testlmoiiy  that  the  message  was 
delivered  to  Its  agent,  but  that  It  was  deliver- 
ed to  the  agent  of  the  Missouri,  Kansas  & 
Texas  Railway  Company.  Trammell  not  only 
swore  that  the  person  to  whom  be  delivered 
the  message  was  the  agent  of  the  railway 
company,  but  also  of  ai^>eliant.  It  is  singular, 
in  view  of  the  admission  in  the  answer,  tliat 
ttke  message  was  delivered  to  it  by  Trammell 
and  that  it  transmitted  it  and  sent  It  to  the 
street  number  Indicated,  that  such  a  conten- 
tion should  be  made.  The  contention  Is  utter- 
ly without  merit. 

[3]  The  sixth,  seventh,  eighth,^  and  ninth 
assignments  of  error  complain  of  charges 
permitting  the  recovery  of  damages  arising 
from  both  physical  pain  and  mental  anguish. 
The  charges  were  fully  authorized  by  Texas 
decisions,  whatever  may  be  the  rule  in  inferior 
federal  courts  and  Inferior  courts  of  New 
York  and  Indiana.  Western  Union  Telegraph 
Co.  V.  Co(H)er,  71  Tex.  507,  9  S.  W.  598,  1 
L.  R.  A.  728,  10  Am.  St.  Rep.  772,  and  cases 
cited;  W.  U.  Telegraph  Co.  v.  Tinfrock,  191 
S.  W.  181.  The  authorities  cited  do  not 
sustain  the  contentions  of  appellant.  Both 
mental  and  physical  suffering  were  the  natu- 
ral result  from  conduct  causing  a  daughter  to 
be  absent  from  the  funeral  of  her  mother,  and 
such  damages  must  have  been  m  contempla- 
tion of  the  parties  when  the  message  was  sent. 

The  tenth,  eleventh,  twelfth,  thirteenth, 
fourteenth,  fifteenth,  sixteenth,  and  seven- 
teenth assignments  of  error  are  overruled. 
The  message  was  not  delivered  to  any  one 
until  the  next  day  after  it  was  sent,  and  then 
was  delivered  to  a  i)erson  not  authorized  to 
receive  it,  and  appellant  knew  that  It  had  no 
such  authority.  So  far  as  the  matter  contain- 
ed in  the  requested  Issues  were  raised  by  the 
facta,  they  were  clearly  submitted  by  the  court 
and  in  the  special  charge  requested  by  appel- 
lant and  given. 

[«]  There  was  not  one  particle  of  testimony 
to  show  that  J.  R.  Clark  was  the  agent  of 
Mrs.  Carver  for  any  purpose,  and  if  It  was  a 
conclusion  for  both  Mrs.  Carver  and  Clark  to 
swear  that  he  was  not  her  agent,  such  conclu- 
sion could  not  have  damaged  appellant.  It 
would  Seem  reasonable  however,  that  it 
would  be  permissible  for  a  witness  who  did 
not  know  a  certain  iperson,  and  never  held  any 
communication  with  him  or  authorized  any 
one  else  to  do  so,  to  state  that  he  was  not  her 
agent.  Under  the  facts  the  court  would  have 
been  justified  in  instructing  the  Jury  that 
Mrs.  Carver  had  never  authorized  Clark  to 
receive  tel^rams  for  her.  The  eighteenth, 
nineteenth,  twentieth,  and  twenty-first  assign- 
ments of  error  are  overruled. 

Appellant  admitted  that  the  message  was 
delivered  to  it  by  Trammell,  and  objections 
to  Trammell  stating  that  he  had  delivered  the 


message  to  its  agent,  are  trivial  and  without 
merit.  Appellant  not  only  admitted  that  the 
message  was  delivered  to  it,  but  that  it  had 
transmitted  it  with  diligence  and  had  sought 
to  deliver  It.  The  twenty-second,  twenty- 
third,  twenty-fourth,  and  twenty-fifth  assign- 
ments of  error  are  overruled. 

The  twenty-sixth  assignment  of  error  la 
overruled. 

[5]  The  verdict  is  not  excessive. 

The  judgment  is  affirmed. 


FT.  SMITH  COUCH  fc  BEDDING  CO.  V. 
GEORGE.    (No.  6218.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
May  19,  1920.) 

1.  Appeal  and  error  «=s>73l(l)  —  Assignment 
of  error  that  verdict  is  contrary  to  law  to* 
general. 

AsBignment  of  error,  complainlog  of  trial 
court's  refusal  to  set  aside  the  verdict  and 
judgment  and  to  grant  a  new  trial  "because 
the  verdict  of  the  jury  is  contrary  to  the  law 
and  to  the  evidence,"  without  specially  pointing 
out  the  particular  ruling  complained  of,  held 
too  general  to  be  considered. 

2.  Contracts  «=»  1 0(4)— Contract  giving  sales- 
man exolaslve  right  to  sell  goods  in  certain 
territory  held  unilateral. 

Contract  giving  defendant  the  exclusive 
right  to  act  as  plaintiff's  salesman  in  a  certain 
territory  held  unilateral  and  unenforceable,  in 
absence  of  allegation  that  defendant  bound  him- 
self to  buy  any  amount  of  goods  from  plain- 
tiff, or  that  contract  was  for  a  definite  time 
and  could  not  be  abandoned  at  will  by  de- 
fendant. 

3.  Principal  and  agent  <s=»4 1— Seller  not  liable 
for  refusal  to  sell  to  buyer  with  excluslVo 
selling  rights,  where  unable  to  pay  for  goods. 

Seller,  having  given  buyer  the  exclusive 
right  to  sell  its  goods  in  certain  territory, 
would  not  be  liable  for  damages  for  refusing 
to  sell  its  goods  to  buyer,  and  for  selling  to. 
his  competitors,  if  his  financial  condition  was 
such  that  he  was  unable  to  pay  for  such  goods 
under  the  terms  of  the  contract. 

4.  Justices  .of  the  peace  ^=>AS  —  Amount  in 
controversy  under  plea  In  reconvention  de- 
termined by  oonsidering  each  oiaim  sepa- 
rately. 

In  ascertaining  whether  the  justice's  court 
has  jurisdiction  of  a  plea  of  reconvention,  the 
amount  in  controversy  is  determined  by  consid- 
ering plaintiff's  claim  and  defendant's  claim 
separately,  and  not  by  adding  one  to  the  other. 

5.  Set-off  and  counterotaim  «s>35(l)— Plea  la 
reoonventlon  for  unliquidated  damages  as 
against  a  claim  for  liquidated  amount  held 
proper. 

In  seller's  action  against  buyer  on  a  veri- 
fied account,  the  court  had  jurisdiction  of  buy- 
er's plea  in  reconvention  for  unliquidated  dam- 
ages for  breach  of  contract  giving  buyer  ex- 
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dusive  selling  rights  in  certain  territory,  the 
amount  pleaded  and  set  off  in  snch  case  being 
founded  on  a  cause  of  action  arising  out  of, 
incident  to,  or  connected  with  seller's  cause  of 
action. 

Appeal  from  Bell  Comity  C!ourt;  M.  B. 
Blair,  Judge. 

Suit  by  the  Ft  Smith  Concb  &  Bedding 
Company  against  T.  B.  George,  in  which  the 
defendant  interposed  a  plea  in  reconTeation. 
From  the  judgment  rendered,  plaintiff  ap- 
peals.  Reversed  and  remanded. 

Clem  C.  Countess,  of  Belton,  for  appellant. 

BRAX>Y,  J.  Appellant  brought  this  suit 
against  appellee  In  a  justice's  courr,  to  recover 
the  sum  of  $155  upon  a  verified,  account. 
Appellee  filed  a  sworn  denial  of  the  account, 
and  by  plea  in  reconvention  asked  judgment 
for  damages  against  appellant  in  the  sum  of 
$175  for  breach  of  contract.  Tbe  Jury  in  the 
Justice's  court  returned  a  verdict  for  appel- 
lant for  $150,  and  against  appellee  on  his  plea 
in  reconvention.  Upon  appeal  to  the  county 
court,  the  Jury,  without  any  written  charge 
from  the  court,  returned  a  verdict  for  appel- 
lant for  the  full  amount  of  its  demand,  and 
for  appellee  for  the  full  amount  of  his  claim, 
and  from  the  Judgment  entered  thereon 
appellant  has  prosecuted  this  appeal. 

Opinion. 

[1]  The  first  assignment  of  error  complains 
of  the  refusal  of  the  trial  court  to  set  aside 
the  verdict  and  judgment,  and  to  grant  a  new 
trial,  "because  the  verdict  of  the  Jury  is  con- 
trary to  the  law  and  to  the  evidoice."  This 
assignment  is  the  first  ground  in  the  motion 
for  new  trial,  and,  in  effect,  is  no  more  tnan  a 
claim  that  the  trial  court  erred  in  not  grant- 
ing a  new  trial,  without  specifically  pointing 
out  the  particular  ruling  complained  of  in  the 
court  below  or  here.  Under  the  most  liberal 
interpretation  of  the  rules,  we  think  this 
assignment  must  l>e  held  bad,  because  of  its 
generality.  Therefore  we  decline  to  consid- 
er it. 

[2]  The  remaining  assignments  attack  the 
ruling  of  the  trial  court  in  refusing  to  sustain 
certain  special  exceptions  to  appellee's  plea  in 
reconvention.  One  of  these  exceptions  raised 
the  point  that  the  contract  alleged  as  the  basis 
of  the  plea  of  reconvention  was  unilateral  and 
void  for  the  want  of  mutuality.  After  careful 
consideration  of  the  question,  we  have 
concluded  that  the  assignment  presenting  this 
question  should  be  sustained,  and  the  cause 
reversed  for  such  error. 

The  contract  as  pleaded  was  an  agreement 
that  appellee  should  act  as  appellant's  exclu- 
sive salesman  in  the  territory  of  Temple,  Tex., 
and  appellant  agreed  that  no  other  store  or 
firm  should  be  given  the  right  to  handle  its 
goods  in  the  town  of  Temple.  It  was  not 
alleged  tliat  appellee  in  any  way  bound  himself 
to  i>«v  onv  amount  of  goods  from  appellant. 


nor  for  any  definite  time  to  abide  by  the  term* 
of  the  contract,  which  could  be  abandoned  at 
will  by  appellee.  The  contract  seems  to  have 
been  clearly  unilateral  and  unenforceable. 
Railway  v.  Mitchell,  38  Tex.  85 ;  Tyler  Ice  Co. 
V.  Coupland,  44  Tex.  Cav.  App.  383,  99  S.  W. 
133;  Railway  v.  Matthews,  64  Ark.  398,  42 
S.  W.  902,  89  L.  R.  A.  467;  Mutual  Film 
Corporation  v.  Morris,  184  S.  W.  1060. 

Since  we  have  decided  to  remand  the  case 
for  another  trial,  it  is  proper  to  indicate  our 
views  upon  the  remaining  questions  presented 
in  the  brief. 

[3]  We  are  of  the  opinion  that,  if  an  en- 
forceable contract  should  be  alleged,  neverthe- 
less appellant  would  not  be  liable  for  damages 
for  refusing  to  sell  appellee  its  goods,  and  in 
selling  to  his  competitors,  if  the  financial  con- 
dition of  appellee  was  such  that  he  was  unable 
to  pay  for  same.  Assuming  the  validity  and 
binding  force  of  the  contract,  appellant  would 
not  be  required  to  sell  and  deliver  its  goods  to 
appellee,  if  he  was  unable  to  pay  for  the  same 
under  the  terms  of  the  contract. 

We  are  also  of  the  opinion  that  the  evidence 
offered  to  show  appellee's  damages  for  breach 
ol  the  contract  was  too  indefinite,  speculative, 
and  uncertain  to  sustain  a  verdict.  The  tes- 
timony on  this  point  resolves  itself  Into  almost 
a  mere  guess  or  conjecture  as  to  any  loss 
sustained  by  appellee. 

We  cannot  agree  with  the  contention  of 
appellant  that  the  averments  and  proof  do  not 
show  an  agreement  between  appellant  and 
appellee,  in  that  it  appears  to  have  been  made 
with  the  agent  of  appellant,  and  without  its 
knowledge  or  authority.  The  pleading  alleges 
a  contract  with  appellant,  and  there  is  evi- 
dence tending  to  show  that  It  was  made  in 
behalf  of  appellant,  and  within  the  actual  or 
apparent  authority  of  the  agent. 

[4]  As  to  the  claim  that  the  plea  of  recon- 
vention should  have  been  stricken  out,  because 
the  amount  In  controversy  was  not  within  the 
Jurisdiction  of  the  Justice's  court,  we  overrule 
this  contention.  The  amount  daimed  by 
appellant  was  within  the  jurisdiction  of  the 
Justice's  court,  as  was  also  the  amount  claim- 
ed by  appellee  in  his  plea  in  reconvention. 
In  substance,  appellee  pleaded  a  counterclaim, 
independently  of  appellant's  demand,  and  the 
amount  in  controversy  is  determined  by  con- 
sidering each  claim  separately,  and  not  by 
adding  the  same  together,  as  contended  hT 
appellant.  Appellee  a^ed  for  Judgment  only 
for  the  amount  of  his  profits  or  counterclaim, 
in  the  sum  of  $175,  which  was  within  the 
jurisdiction  of  the  justice's  court  Crosby  v. 
Crosby,  92  Tex.  441,  49  S.  W.  889;  Tucker  v. 
Williams,  56  8.  W.  585. 

[S]  We  also  hold  that  the  court  did  not  err 
in  overruling  the  special  excepti<m  to  appel> 
lee's  plea  in  reconvention,  because  it  was 
sought  to  set  up  and  recover  on  a  claim  for 
unliquidated  damages  against  a  claim  for  a 
liquidated  amount.  Our  statute  permits  an 
unliquidated  claim  to  be  set  up  as  a  counte> 
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dalm  to  a  Uqnidated  demand,  where  tbe 
amount  pleaded  In  set-off  ts  founded  on  a 
canse  of  action  arising  out  of,  incident  to^ 
or  connected  with  the  plaintiff's  cause  of 
action.  We  think  the  allegations  and  evi- 
dence adduced  in  support  of  the  counterclaim 
show  such  a  set-off. 

We  have  not  passed  upon  the  question  of 
the  validity  of  the  contract  as  affected  by  the 
anti-trust  laws.  The  transactltms  in  this  case 
appear  to  be  Interstate  in  character,  and  would 
not  seem  to  fall  within  the  purview  of  or  be 
controlled  by  the  Texas  statute.  Albertype  Ck>. 
V.  Gust  Feist  Co.,  102  Tex.  219,  114  S.  W.  791. 
Tbe  effect  of  the  federal  anti-trust  law,  or 
the  principles  of  the  common  law,  upon  this 
contract,  have  not  been  determined  by  us,  as 
the  questions  have  not  been  raised  in  the 
brief,  and  because  of  the  meager  pleadings  in 
the  trial  courts. 

We  believe  we  have  sufficiently  indicated 
our  views  of  tbe  law  upon  the  probable  Issues 
in 'another  trial,  and  for  the  error  indicated 
the  Judgment  will  be  reversed,  and  tbe  caiffie 
remanded. 

Reversed  and  remanded. 


KOHLER  et  >l.  V.  UNITED   IRR.  CO. 
(No.  6394.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    May  12,  1920.) 

1.  Waters  and  water  ooarses  «s»257( I)— Rem- 
edy for  excesalva  rates  by  water  enaineers  Is 
by  action  and  not  appeal. 

Landowners  entitled  to  water  rights  under 
contract  with  irrigation  company  had  no  right 
to  appeal  from  decision  of  board  of  water  en- 
gineers fixing  rates,  to  district  court  of  coun- 
ty in  which  the  irrigation  system  was  located. 
Acta  35th  Leg.  (1917)  c.  88,  J  62  (Vernon's 
Ann.  CSv.  St.  Supp.  1918,  art.  50021)  having 
DO  application  to  such  an  appeal,  in  view  of 
sections  56  and  59  (sections  5002c,  5002f); 
their  remedy,  ondeir  section  61a,  as  addid  by 
Acts  35th  Leg,  4th  Called  Sess.  (1918)  c  55, 
being  a  suit  in  district  court  of  Travis  county 
to  set  aside  the  rates  so  fixed. 

2.  Appeal  ami  error  «=»  1 70 (2)— Parties  having 
invoked  act  in  petition  cannot  assert  unoon- 
stitutlonality  on  appeal. 

Parties  who  not  only  failed  to  plead  the 
nnconstitutionality  of  an  act,  but  invoked  the 
benefit  of  act  by  their  petition,  cannot  com- 
plain of  unconstitotionality  of  the  act  for  first 
time  on  appeal. 

Appeal  from  District  Court,  HUdalgo  Coun- 
ty; V.  W.  Taylor,  Judge. 

Proceedings  before  Board  of  Water  Eingl- 
neers  of  the  State  of  Texas  by  George  W. 
Kohler  and  others  against  the  United  Irriga- 
tion Company.  From  decision  of  the  board, 
petitioners  appealed  to  district  court.    Judg- 


ment of  dismissal,  and  petitioners  appeaL 
Affirmed. 

Seabury  &  George,  of  Brownsville,  and 
George  P.  Brown;  of  Bdinburg,  for  appel- 
lants. 

D.  F.  Strickland,  of  Mission,  Glasscock, 
McDanlel  &  Bounds,  of  McAllen,  and  An- 
drews, Streetman,  Logue  &  Mobley,  of  Houst- 
on, for  appellee. 

MOURSUND,  J.  On  April  14,  1919,. 
George  W.  Kohler  and  many  others  filed  a 
petition  in  the  district  court  of  Hidalgo  coun- 
ty,- and  that  the  petitoiners  owned  land,  con- 
pany.  They  alleged  that  the  said  company- 
owned  an  irrigation  system  in  Hidalgo  coun- 
ty, and  that  the  petitioners  owned  land,  con- 
tiguous and  adjacent  to  the  canals  and  later- 
als, and  had  for  several  years  irrigated  with 
water  from  said  system;  that  in  addition 
they  own  and  hold  rights  under  certain  wa- 
ter contracts,  providing  for  compensation  to- 
tbe  company  by  means  of  a  flat  rate,  to  be 
collected  from  all  who  hold  contracts^ 
without  regard  to  whether  water  is  taken  or 
not,  and  a  water  rate^  to  be  paid  for  water 
used.  It  was  further  alleged  that  these  rates- 
were  to  be  fixed  by  the  company  for  a  period 
of  five  years  or  less,  subject,  to  change  by 
the  company  at  the  end  of  any  fiscal  year; 
that  all  rates  so  fixed  were  to  be  Just  and 
reasonable,  without  discrimination,  and  fig- 
ured on  a  basis  stated  In  the  contract  and 
set  out  in  the  petition;  that  tbe  contracts 
further  provided  that  the  flat  rate  for  the 
period  of  five  years  from  and  after  October 
1,  1916,  was  never  to  exceed  the  sum  of  $4 
per  acre  for  a  fiscal  year,  and  provided  a 
classification  of  tbe  lands  to  be  Irrigated. 
It  was  then  alleged  that  the  company  had 
from  time  to  time  fixed  rates,  and  that  prior 
to  October  1,  1918,  a  flat  rate  of  |4  and  a 
water  r^te  of  $2  per  acre  had  been  In  force; 
that  about  August  31,  1918,  the  company 
promulgated  a  flat  rate  of  $5  per  annum  and 
a  water  rate  of  $3  per  acre  for  irrigation,, 
and  in  connection  with  such  changes  promul- 
gated a  new  set  of  rules  and  regulations,  and 
proposed  to  enforce  all  of  the  same  from  and 
after  October  1,  1918,  the  beginning  of  a  new 
fiscal  year;  that  afterwards  the  company  fix- 
ed the  water  rate  at  $3  per  90  minutes  per 
head  of  water;  that  on  or  about  September 
30,  1918,  the  petitioners,  with  others,  acting 
through  a  voluntary  association  formed  by 
them  under  the  name  of  the  "Water  Users 
Association"  of  Mission  and  Sharyland  pre- 
sented to  the  board  of  water  engineers  of  the 
state  of  Texas,  their  petition,  setting  up  their 
rights  to  water  and  attacking  the  rates  thus 
pTMnulgated  as  unjust;  unreaaonable,  and 
discriminatory,  and  also  attacking  the  rules 
and  regulations,  and  praying  for  a  modifica- 
tion and  change  of  such  rates  and  rules.  In 
this  connection  It  was  alleged  and  shown  that 
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all  reqolremeflts  of  the  statute  necessary  to 
Test  said  board  with  jurisdiction  to  bear 
and  determine  the  matters  were  compiled 
with.  It  was  then  alleged  that  the  cause  waa 
set  for  hearing  by  said  board,  and  continued 
to  November  7,  1918,  and  at  said  time  the 
indlTidual  petitioners  made  themselves  par- 
ties; that  before  the  completion  of  the  hear- 
ing by  agreement  that  part  of  the  complaint 
relating  to  the  flat  rate  was  withdrawn,  this 
agreement  embracing  a  waiver  by  the  com- 
pany of  any  right  or  claim  it  might  have  to 
an  Increase  of  the  flat  rate  at  said  time; 
tliat  on  February  18,  1919,  the  board  render- 
ed Its  decision,  fixing  the  water  rate  at  $4 
per  acre  per  irrigation,  and  providing  that 
the  volume  of  water  that  could  be  taken  in 
one  irrigation  was  four  Inches  per  acre,  and 
the  time  limit  for  each  irrigation  should  be 
90  minutes.  It  was  then  alleged  in  detail 
that  In  arriving  at  such  decision  the  board 
erroneously  took  into  consideration  items  cov- 
ered by  the  flat  rate,  concerning  which  there 
was  no  controversy,  and  that  the  rate  fixed 
was  excessive,  unjust,  and  unreasonable  for 
other  reasons  based  upon  valuation  and  in- 
come; also  that  the  restrictions  relating  to 
delivery  of  water  were  unreasonable  and  im- 
practicable, and  their  effect  was  to  indirectly 
grant  a  further  increase  of  60  per  c«it  in 
the  rate.  After  stating  fully  the  grounds  re- 
lied on  to  show  the  unreasonableness  of  the 
rate  and  rules,  the  petition  recites  that  the 
plaintiffs  now  appeal  from  said  decision,  fil- 
ing the  petition  as  their  notice  in  writing 
of  such  appeal,  and  tendering  therewith  their 
appeal  bond,  and  praying  that  after  due  no- 
tice and  proceedings  as  required  by  law  the 
court  do  try  de  novb  the  case  here  submitted, 
and  upon  final  bearing  do  grant  petitioners 
a  judgment  "reversing,  setting  aside,  and  for 
naught  holding"  the  said  decision  and  order 
of  the  board  of  water  engineers,  and  fixing 
and  determining  a  fair,  just,  and  equitable 
water  rate,  "based  upon  the  actual  and  nec- 
essary cost  of  operating  said  irrigation  sys- 
tem and  of  procuring  ahd  delivering  the  wa- 
ter, as  required  by  the  terms  of  said  water 
contract,  without  injecting  therein  any  other 
considerations,  and  without  attaching  thereto 
any  new  or  unreasonable  conditions  of  water 
service  which  would  in  effect  increase  such 
rate."  They  then  prayed  specifically  for  a 
water  rate  "for  the  fiscal  year  commenced  Oc- 
tober 1,  1918,  and  thereafter,  until  set  aside 
in  a  proper  and  legal  way  of  $1.50  per  acre 
per  irrigation,  for  a  refund  of  all  moneys  in 
excess  of  such  proper  water  rate  as  they 
may  show  themselves  entitled  to  upon  the 
trial,"  for  costs  and  general  relief. 

The  company  filed  a  plea  in  abatement  and 
motion  to  dismiss,  based  on  the  theory  that 
the  appeal  must  be  taken  to  the  district  court 
of  Travis  county,  and  that  In  addition  the 
bond  was  defective.  This  plea  was  sustained, 
and  the  cause  dismissed. 

There  can  be  no  doubt  that  the  petition 


was  drawn  upon  the  theory  that  an  appeal 
was  authorized  to  be  taken  from  the  ordw 
or  decision  of  the  board  to  the  district  court 
of  Hidalgo  county.  The  act  of  the  Thirty- 
Fifth  Legislature,  chapter  88,  regular  sesslcm 
(Vernon's  Ann.  Civ.  St.  Swpp.  1918,  arts.  4991- 
5011^w),  contains  provisions  authorizing 
appeals  in  c«taln  cases.  The  petitioners  re- 
ly on  secticn  ez  of  said  act  (section  S002i) 
for  the  ris^t  of  appeal,  but  when  that  sec- 
tion is  considered  In  connection  with  sectimis 
59  and  56  (sections  6002f,  OOO2<0  it  becomes 
evident  that  the  decision  from  which  the  ap- 
peal was  permitted  was  one  from  a  hearing 
upon  a  petition  by  persons  who  have -no  con- 
tract for  water,  but  by  reason  of  being  own- 
ers of  a  possessory  right  to  land  adjoining 
or  contiguous  to  the  canals  are  entitled  to 
water  not  contracted  to  others.  No  sudi  de- 
cision by  the  board  is  involved  in  this  case; 
(1]  While  the  caption  of  said  act  of  1917 
contains  no  provision  evidencing  an  Intmtion 
to  authorize  the  board  to  fix  and  determine 
rates  upon  such  an  application,  or  any  other 
application,  it  appears  that  the  caption  of 
the  act  of  1913  (Gammel's  Laws,  vol.  16,  p. 
358)  shows  that  at  the  time  the  provisions  em- 
braced in  sections  56  and  59  were  originally 
enacted,  the  Legislature  regarded  them  as 
conferring  authority,  not  only  to  require  the 
delivery  of  water  not  contracted  to  others, 
but  also  to  establish  and  regulate  the  rates  to 
govern  in  such  cases.  In  the  case  of  Knight 
V.  Oldham,  210  S.  W.  567,  the  court  so  con- 
strued the  provision  contained  in  the  act  of 
1913  (Laws  1913,  c.  171  [Vernon's  Sayle^  Ann. 
Civ.  St.  1914,  art.  5002e]),  which  was  copied 
into  the  act  of  1917  as  section  59.  The  act 
of  1917  rq;>ealed  the  act  of  1913.  The  same 
Legislature  which  passed  the  act  of  1917  dur- 
ing its  fourth  called  session  passed  an  act 
amending  the  said  act  of  1917.  known  as 
chapter  88,  by  adding  certain  sections.  See 
chapter  55,  Acts  4th  Called  Sess.  35th  Leg. 
In  the  emergency  clause  It  was  recited  that — 

"There  is  now  no  law  authorizing  the  fixing 
of  rates  for  furnishing  water  and  permitting 
furnishers  of  water  to  apply  for  a  review  and 
revision  of  orders,  rates  and  decrees." 

'  This  act  specifically  conferred  tlie  power 
and  authority  upon  the  board  of  water  engi- 
neers to  fix  reasonable  rates,  and  provided 
that  any  person  at  interest  may  file  a  peti- 
ticHi  In  a  district  court  of  Travis  county 
against  the  board  as  defendant,  setting  forth 
the  objections  to  the  decision  made  or  rule 
or  rate  promulgated  by  the  board.  In  draw- 
ing the  bill  the  language  of  Rev.  St.  1911. 
arts.  6657,  6658,  relation  to  attacks  upon  rates 
and  rules  of  the  Railroad  Commission,  was 
used  in  so  far  as  it  could  be  made  applicable 
to  the  fixing  of  water  rates,  rules,  etc  Un- 
der the  terms  of  the  act  the  burden  is  placed 
upon  the  plaintiff  to  show,  by  dear  and  sat- 
isfactory evidence,  that  the  rates,  regula- 
tions, or  orders  complained  of  are  unreason- 
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able  and  unjnat  to  him.  By  Insertliig  in  tbe 
act  of  1917  (cbapter  88)  tbe  proTisioDs  of 
said  act  passed  at  tbe  special  session,  at  the 
places  where  by  reason  of  section  number 
they  naturally  belong,  some  doubt  is  created 
whether  tbe  provision  fqr  an  appeal  contain- 
ed in  section  82  was  made  applicable  to  a 
decision  establishing  rates  made  undei;  tbe 
provision  Inserted  as  section  61b.  However, 
it  Is  inconceivable  that  the  Legislature  actu- 
ally Intended  to  make  the  right  of  appeal 
provided  for  In  section  62  apply  to  a  decision 
under  sectl<»i  61a,  for  if  it  did  so  a  peculiar 
situation  would  be  brought  about  By  ap- 
pealing, instead  of  suing  the  board  in  the 
district  court  of  Travis  county,  the  provision 
concerning  the  burden  of  proof  could  be  evad- 
ed. We  have  arrived  at  the  conclusion,  from 
a  consideration  of  the  several  statutes,  that 
tbe  Legislature  intended  to  make  the  rates 
and  rules  promulgated  by  the  board  of  wa- 
ter engineers  conclusive  unless  set  aside  in 
an  action  brought  In  a  district  court  of  Trav- 
is county,  and  that  the  statutes  can,  and 
therefore  must,  be  construed  so  as  to  effectu- 
ate such  intention.  It,  therefore,  follows 
tbat  we  also  conclude  that  the  statutes  do 
not  bestow  any  right  to  appeal  to  the  district 
court  of  Hidalgo  county  from  the  decision  of 
tbe  board  of  water  engineers,  of  which  com- 
plaint was  made  In  the  petition. 

[2]  Appellants,  however,  as  their  first  as- 
signment of  error,  present  another  theory  up- 
on which  they  hope  to  sustain  tbe  Jurisdio- 
tlon  of  the  district  court  of  Hidalgo  county, 
and  that  is  that  the  i)etltion  should  be  held 
sufficient  as  an  original  suit,  and,  being 
brought  in  the  district  court  of  the  domicile 
of  the  ai^iellee,  the  court  should  have  tried 
the  case.  This  theory  is  presmted  apparent- 
ly as  an  afterthought,  for  the  petition  does 
not  purport  to  present  in  the  alternative  an 
original  suit,  nor  is  a  request  made  for  re- 
lief by  injunctlwt  against  the  enforcement 
of  the  rates,  and  it  is  evident  that  no  cause  of 
action  entitling  the  petitioners  to  have  the 
rates  attacked  by  them  adjudged  unreason- 
able by  the  district  court  of  Hidalgo  county 
can  be  stated  in  a  petition  except  upon  the 
theory  that  the  act  of  the  Legislature,  be- 
etowing  upon  the  board  of  water  engineers 
tbe  power  and  duty  of  fixing  and  establishing 
rates,  is  v<dd.  The  appellants  recognize  this 
fact  in  their  brief,  and  therein  attack  the 
act  as  in  violation  of  the  constitutional  in- 
hibition against  the  delegation  of  legislative 
power,  but  are  in  the  embarrassing  position. 
as  it  appears.to  us,  of  not  only  having  failed 
to  plead  that  said  act  was  unconstitutional, 
but,  on  the  contrary,  of  having  shown  by  their 
petition  tbat  they  invoked  the  benefit  of  said 
act,  and  that  the  situation  now  complained 
of  was  brought  about  because  the  board,  al- 
thongh  entertaining  their  petition  and  afford- 
ing them  a  trial,  failed  to  render  a  decision 
such  as  was  desired  by  them.    Having  used 


tbe  provision  of  the  statute  to  procure  a  dfr- 
cision  or  order  fixing  rates,  tbe  plaintiffs  are 
precluded  from  contending  tbat  snCb  provi- 
sion Is  unconstitutional,  if  Indeed  they  can 
be  beard  to  so  contend  for  the  first  time  on 
appeaL  Gooley  <m  Constitutional  Umltaticws 
(7th  Bd.)  pp.  251,  262;  12  Corpus  Juris,  p. 
760, 1  190,  Section  199,  p.  773;  Wall  v.  Par- 
rot, etc.,  244  U.  S.  407,  37  Sup.  Ct  609,  61  L. 
Ed.  1229;  Great  FaUs  Mfg.  Co.  ▼.  Garland, 
J24  U.  S.  681,  8  Sup.  Ct  631,  31  Ij.  Ed.  627; 
Daniels  v.  Tearney,  102  XT.  S.  415,  26  L.  Ed. 
187;  Lewis  y.  Chamberlain,  69  Or.  476^  139 
Pac.  571;  SUte  v.  Boston  &  Maine  R.  B.,  76 
N.  H.  327,  74  Atl.  542 ;  Began  v.  Dlckmann, 
(Mo.)  207  S.  W.  792. 

In  view  of  this  oonduslon,  it  is  unneces- 
sary to  consider  the  question  of  the  constitu- 
tionality of  tbe  statute. 

It  is  also  contended  in  tbe  brief  that  the 
decision  of  the  board  had  the  effect  of  im- 
palriug  tbe  obligation  of  plaintiff's  contracts, 
and  to  derive  them  of  their  property  without 
due  process  of  law.  No  such  grounds  of  at- 
tack were  pleaded,  but  aside  from  this,  as 
we  have  held  that  tbe  statute  authorizing  the 
board  to  fix  irates  cannot  be  attacked  by 
plaintiffs,  it  follows  that  the  objections  now 
under  consideration  could  only  be  presented 
in  a  suit  instituted  in  tbe  court  designated 
by  the  statute  as  the  one  in  which  the  rates 
can  be  reviewed. 

We  conclude  that  the  Judgment  dismissing 
the  case  should  be  affirmed. 


MEYERS  V.  ABLE8.    (No.  6192.) 

(Goart  of  Civil  Appeals  of  Texas.    Aaatin. 
April  28,  1920.) 

Appeal   aad   error  «=9|056(I)— Exclaslon   of 
evidence  of  cost  and  value  of  land  held  harm- 
less to  owner  sued  by  broker. 
In   realty  broker's  action  for  commission, 
exclusion  of  evidence  that  valae  and  cost  of 
property  was  $3,125,  offered  to  show  that  he 
wonld  not  sell  at  $2,600,  with  excess  to  broker 
as  alleged,  was  harmless,  where  jury  had  be- 
fore them  undisputed  evidence  tbat  owner  was 
wiUing  to  sell  at  $2,700. 

Appeal  from  District  Court  Falls  County; 
Prentice  Oltorf.  Judge. 

Suit  by  W.  H.  Abies  against  C.  W.  Meyers. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Spivey,  Bartlett  &  (barter,  of  Marlin,  for 
appellant. 
E.  M.  Dodson,  of  Rosebud,  for  appellee. 

BRADY,  J.  AppeUee  instituted  this  suit 
against  appellant  to  recover  commission  on 
a  land  sale    The  only  issue  involved  was  tbe 
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amount  of  commission  tbe  appellee  was  to 
receive  for  selling  the  property;  It  being  his 
-contention  that  be  was  to  receive  all  that  he 
sold  the  property  for  over  and  above  |2,500. 
Appellant's  contention  .was  that  he  agreed  to 
pay  plaintiff  a  10  per  cent,  commission  for 
effecting  tbe  sale.  Tbe  property  sold  for  $3,- 
250,  and  tbe  suit  was  for  $750,  less  an  in- 
debtedness owing  by  appellee  to  appellant 
of  about  $95. 

Tbe  court  submitted  tbe  cade  to  a  Jury 
upon  one  special  issue,  namely,  What  com- 
pensation did  the  defendant  agree  to  pay  the 
plaintiff  for  procuring  the  purchaser  or  bring- 
ing about  the  sale  of  the  property?  The 
Jury  answered,  "All  money  above  $2,500," 
and  Judgment  was  rendered  accordingly 
few  tbe  plaintiff. 

Tbe  only  question  arising  upon  this  appeal 
Is  whether  the  trial  court  committed  re- 
versible error  in  refusing  to  allow  appellant 
to  prove  that  at  the  time  he  bought  the  prop- 
erty It  had  cost  him  $3,125,  and  that  it  con- 
tinued to  be  worth  that  sum,  or  more,  untU 
the  sale  In  controversy;  that  he  was  not  em- 
barrassed financially  or  otherwise,  and  was 
not  compelled  to  sell  the  property,  for  any 
reason,  at  a  less  sum  than  he  had  paid  for 
It.  Tbls  testimony  was  offered  upon  the 
theory  that  It  was  a  circumstance  tending 
to  show  the  improbability  that  appellant  ever 
made  the  contract  as  claimed  by  appellee, 
and  as  tending  to  show  that  appellant's  ver- 
sion of  the  contract  was  true  and  appellee's 
untrue.  Tbe  bill  of  exceptions  was  quali- 
fied by  the  trial  court  as  foUows: 

"Defendant  testified,  without  objection,  that 
at  the  time  he  purchased  the  place  he  held 
a  lien  against  it  for  $1,800,  and  bad  to  talie  up 
another  lien  against  it  of  $1,000,  and  his  coun- 
sel argaed  the  fact  to  the  jury  that  the  place 
bad  cost  him  $2,800  for  those  items  alone, 
which  line  of  argument  was  not  replied  to  in 
tbe  closing  argument  of  counsel  for  plaintiff." 

The  testimony  is  of  doubtful  admissibility, 
but  appellant  has  cited  authorities  which 
tend  to  sustain  the  point  that  it  was  rele- 
vant for  the  purpose  offered,  under  facts 
somewhat  similar.  However,  we  do  not 
deem  it  necessary  to  decide  the  question.  If 
it  should  be  assumed  that  the  testimony 
was  admissible,  and  that  the  matter  of  its 
admission  or  rejection  was  not  within  tbe 
sound  discretion  of  tbe  trial  court,  we  are 


nevertheless  of  the  opinion  that  Us  ruling 
does  not  present  reversible  error.  We  will 
briefly  Indicate  onr  reasons  for  this  oon- 
dusion. 

Not  only  did  appellee  receive  tbe  bene- 
fit of  the  argument,  based  on  his  own  tes- 
timony, referred  to  by  the  trial,  court  in  the 
qualification  to  tbe  bill  of  exceptions,  which 
showed  that  the  property  had  cost  appel- 
lant at  least  $300  more  than  appellee  claim- 
ed he  bad  agreed  to  take  for  the  property, 
but  the  undisputed  evidoice  further  shows 
that  appellant  first  agreed  to  a  -sale  of  the 
property  in  question  for  the  sum  of  $3,000, 
and  that  be  agreed  to  pay  appellee  10  per 
cent  of  that  price  for  making  the  sale.  This 
sale  .was  not  consummated,  but  the  property 
was  later  sold  for  $3,250.  Thus  it  appears 
that  the  Jury  had  before  them  evidence,  not 
disputed  by  appellant,  that  he  was  willing 
to  sell  the  property  for  $2,700  net  to  him, 
which  was  at  least  $425  less  than  its  value 
and  Its  cost  to  him,  if  be  had  been  permit- 
ted to  show  that  its  cost  and  reasonable 
market  value  was  $3,125.  Therefore,  If  the 
rejected  testimony  had  been  admitted,  it 
would  have  been  little  or  no  evidence  that 
he  would  not  have  made  a  contract  by  which 
he  was  to  receive  only  $2,500  net  for  the 
property,  as  contended  by  appellee.  At  least 
the  evidence  would  have  been  of  slight  pro- 
bative value,  In  view  of  the  facts  shown  by 
other  proof. 

It  is  admitted  In  appellant's  brief  that, 
even  where  error  has  been  committed  through 
the  exclusion  of  testimony  .which  la  rele- 
vant, material,  and  admissible,  whether  sud> 
error  will  require  tbe  reversal  of  a  Judg- 
ment depends  upon  the  probable  effect  of 
such  evidence  upon  the  result  of  the  trial, 
if  it  had  been  admitted.  It  is  conceded  that 
if  it  appears  that  the  evidence,  if  admitted, 
could  not  properly  have  Influenced  the 
Jury  to  render  a  different  verdict,  the  exclu- 
sion of  the  evidonce  would  not  be  material 
error.  Tested  by  this  standard,  we  are 
clearly  of  the  opinion  that  it  does  appear 
that  the  exclusion  of  tbe  evidence  could  not 
properly  have  had  any  effect  upon  the  verdict 
of  the  jury,  did  not  injure  appellant,  and 
that  the  same  result  would  have  been  reach- 
ed had  the  evidence  been  admitted. 

No  reversible  error  having  been  shown, 
the  Judgment  is  affirmed. 

Affirmed. 
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(No.  6.129.) 


(Court  of  Civil  Appeals  of  Texas. 
April  7,  1920.) 


Austin. 


1.  Partltloa  i^=>63(3)— EvMaiiM  held  1e  make 
prima  faole  case  In  favor  of  daoghtor  agalast 
widow. 

Proof  by  plaintiff  in  partition  of  a  deed  to 
faer  fattier,  tiiat  the  grantee  was  her  father,  that 
at  the  time  of  execution  of  the  deed  he  was 
the  husband  of  defendant,  his  widow,  that  he 
was  dead,  that  plaintiff  was  his  only  child,  and 
that  defendant  was  his  surviving  wife,  made  a 
prima  facie  case  for  plaintiff  entitling  her  to 
have  half  the  land  set  aside  to  her. 

2.  Partition  «=>62  —  Testimony  of  defendant 
widow  that  land  was  paid  for  by  ber  laadmls- 
sibio  undor  gonoral  denial. 

In  suit  for  partition  by  a  daughter  against 
ber  father's  widow,  wherein  general  denial 
was  pleaded,  testimony  of  defendant  widow 
that  the  lands  in  controversy  were  paid  for  with 
her  separate  means  was  improperly  admitted. 

3.  Partition  ^»  1 6— Suit  based  on  thoory  of 
common  title  not  disputed  ownership. 

A  partition  suit  is  based  on  the  theory  of 
a  common  title  and  not  of  disputed  ownership. 

4.  Trespass  to  try  title  «=>47(l)  —  Partition 
may  be  prayed  for. 

Partition  of  land  may  be  prayed  for  in  a 
suit  of  trespass  to  try  title  where  it  is  alleged 
plaintiff  owns  an  undivided  interest  in  the  land, 
and  that  defendant  has  ejected  him  and  denied 
bis  right  of  possession,  but  is  merely  incidental 
to  the  main  action,  which  is  to  try  titie. 

5.  Partition  «=»I7(2)— Suit  may  bo  oonvart- 
od  Into  trespass  to  try  title. 

A  partition  suit  in  ordinary  form  may  be 
converted  into  trespass  to  try  titie  by  de- 
fendant's alleging  right  of  possession  in  him- 
self to  all  the  land. 

6.  Partition  «=>62  —  Allegation  of  ownership 
means  legal  ownership  and  must  bo  estab- 
lished. 

Plaintiff's  allegation  in  a  partition  suit  that 
be  is  the  owner  of  the  land  means  that  he  is 
the  owner  of  the  legal  title,  and  he  must  in- 
troduce evidence  to  establish  the  fact. 

7.  Partition  «=»56— Plea  of  not  guilty  without 
plaee. 

A  plea  of  not  guilty  has  no  place  in  a  par- 
tition suit. 

8.  Partition  «=5>62— Plea  of  general  denial  re- 
quires plaintiff  to  prove  only  prima  facie  case. 

A  plea  of  general  denial  in  a  partition  suit 
only  puts  plaintiff  on  proof  of  facts  necessary 
to  make  a  prima  facie  case. 

9.  Partition  iS=362— Proof  of  equitable  title  in- 
admissible for  defendant  widow  under  gen- 
eral denial. 

A  widow  sued  by  a  daughter  for  partition 
could  not,  under  plea  of  general  denial,  show 
equitable  titie  by  proving  the  deed  to  her  de 
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daughter  was  other  than  what  it  purported  to 
be,  or  that  it  was  made  to  her  husband  in  trust 
for  her  own  benefit. 

10.  Traspass  to  try  title  «=>3S(2)— Proof  of 
equltaMo  title  In  widow  by  deceased  husbaatf 
holding  In  trust  for  her  laadmlsslble  under 
general   denial. 
In   trespass  to   try   tide   by  a  decedent's 
daughter  against  his  vridow,  wherein  the  lat- 
ter pleaded  a  general  denial,  evidence  of  equi- 
table  title    in   the   widow,    showing   that   the 
deed  to  her  deceased  husband  offered  in  evi- 
dence   by    plaintiff    daughter  -was    other   than 
what  it  purported  to  be,  or  was  made  to  the 
husband  in  trust  for  the  widow's  benefit,  would 
not  be  admissible  for  ber. 


Appeal  from  District  Conrt,  Han  Saba 
County ;  W.  M.  Allison,  Special  Judge. 

On  motion  for  rehearing.  Motion  grtmted, 
Judgment  reversed,  and  canse  remanded  for 
new  trial. 

Walker  &  Burleson,  of  San  Saba,  for  appel- 
lants. 
Rector  &  Rector,  of  San  Saba,  for  appellee. 

JENKINS,  J.  [1]  Appellant  brought  suit 
for  partition  of  two  tracts  of  land.  The  peti- 
tion was  In  the  form  prescribed  by  article 
0097,  Revised  Statntes.  Appellant,  to  sustain 
ber  cause  of  action,  introduced  a  deed  to  J.  C. 
Churchwell,  and  proved  that  J.  C.  Churchwell 
was  her  father;  that  at  the  time  of  the  execu- 
tion of  said  deed  be  was  the  husband  of  de- 
fendant, Mrs.  Lela  Churchwell ;  that  J.  C. 
Churchwell  was  dead;  that  she  was  his  only 
child;  and  that  Mrs.  Lela  Churchwell  was 
his  Surviving  wife.  This  made  a  prima  fade 
case,  entitling  her  to  have  set  aside  to  her 
one-half  of  (be  land  in  controversy. 

Appellee  was  permitted,  over  objection  of 
appellant,  to  offer  evidence  to  the  effect  that 
the  lands  in  controversy  were  paid  for  with 
her  separate  means. 

Api)ellant  objected  to  this  testimony  upon 
the  ground  that  such  fact  was  not  pleaded, 
which  objection  was  overruled.  Such  testi- 
mony was  admitted,  and  upon  special  Issue 
the  jury  found  that  the  land  In  controversy 
was  the  separate  property  of  appellee.  Ap- 
pellee pleaded  only  a  general  denial  and  a 
plea  of  not  guilty. 

]2-S]  We  are  oi  the  opinion  that  the  court 
erred  in  admitting  this  testimony.  A  parti- 
tion suit  Is  based  upon  the  theory  of  a  com- 
mon title,  and  not  of  disputed  ownership. 
Sedg.wlck  &  Wait  on  Trial  of  Land  Title,  f 
166.  Partition  of  land  may  be  prayed  for  In 
a  suit  of  trespass  to  try  title,  where  it  Is  al- 
leged that  thH  plaintiff  owns  an  undivided 
interest  In  the  land,  and  that  the  defendant 
has  ejected  him  therefrom,  and  denies  his 
right  of  possession.  McLean  v.  Moore,  145 
S.  W.  1074.     But  in  such  case  partition  is 
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to  try  title.  A  partition  snit  In  the  ordinary 
form  may  be  converted  into  a  suit  of  trespass 
to  try  title  by  the  defendant  alleging  title  and 
right  of  posseeslon  in  himself  to  the  whole  of 
the  land  in  controversy.  De  Ia  Vega  v. 
League,  64  Tex.  205 ;  Banks  v.  Blake,  143  S. 
W.  1184,  1185. 

.  [6]  In  the  absence  of  such  allegation  the 
part  of  defendant,  a  partition  suit  is  not  a 
suit  to  try  title.  It  is  true  that  the  jjlaiutiff 
must  make  out  a  prima  facie  case.  Ills  alle- 
gation that  he  is  the  owner  of  the  land  means 
that  he  is  the  owner  of  the  legal  title,  and  he 
must  Introduce  evidence  to  establish  this 
fact. 

[7,  t]  A  plea  of  not  guilty  has  no  place  In 
a  partition  suit  A  plea  of  general  denial 
only  puts  the  plaintiff  on  proof  of  facts  nec- 
essary to  make  a  prima  fade  case.  Mims 
V.  Mitchell,  1  Tex.  447;  Townes  on  Pleading, 
365,  366,  and  370. 

19]  The  only  facts  necessary  for  plaintlft 
herein  to  have  made  a  prima  facie  case — that 
is,  to  show  that  she  held  the  legal  title  to  a 
one-half  undivided  interest  in  the  land  In  con- 
troversy— was  to  prove  the  facts,  which  it 
is  hereinbefore  stated  she  did  prove,  and 
which  .were  not  denied  by  the  defendant. 
The  defendant  could  not,  under  a  plea  of  gm- 
eral  denial,  show  an  equitable  title  in  herself 
by  proving  that  the  deed  offered  in  evidence 
was  other  than  what  it  purported  to  be, 
or  that  it  was,  as  defendant  claimed,  made  to 
her  husband  in  trust  for  her  benefit.  Wied- 
ner  v.  Hell,  26  S.  W.  781;  Griffin  v.  McKin- 
ney,  25  Tex.  Civ.  App.  432,  62  S.  W.  78. 

[10]  Not  only  is  such  evidence  not  ad- 
missible in  a  partition  suit,  but  it  would  not 
be  admissible  in  tresiiass  to  try  title.  In  such 
case,  if  the  defendant  desires  to  prove  equi- 
ties  outside  of  those  disclo.«ed  by  a  deed,  such 
equities  must  be  pleaded.  Groesbeeck  v.  Crow, 
85  Tex.  200,  20  S.  W.  49 ;  Matthews  v.  Moses, 
21  Tex.  Civ.  App.  494,  52  S.  W.  118;  Rippetoe 
V.  Dwyer,  49  Tex.  506 ;  RobUins  v.  Hubbard, 
108  S.  W.  775;  Peak  v.  Brinson,  71  Tex. 
310,  11  S.  W.  269;  Moody  v.  Rowland,  100 
Tex.  370,  99  S.  W.  1112. 

The  evidence  Introduced  by  appellee  In  this 
case  was  In  the  nature  of  confession  and 
avoidance ;  that  is  to  say,  that  she,  in  effect, 
said  to  the  plaintiff,  although  everything 
that  you  have  testified  to  is  true,  and  these 
facts  show  a  prima  fade  legal  title  in  you, 
yet  there  are  other  facts  which  avoid  the 
force  of  the  deed  under  which  you  claim,  and 
these  other  facts  show  an  equitable  title  in 
me. 

As  shown  by  the  authorities  above  dted, 
such  facts  could  not  be  proven  unle.ss  they 
.were  pleaded.  The  doctrine  that  defective 
pleadings  may  be  cured  by  verdict  and  Judg- 
ment, as  stated' in  Kills  v.  Howard,  '.i'l  Tex 
Civ.  App.  666,  80  S.  W.  633,  cited  by  appellee, 


has  no  application  to  the  facts  of  this  case. 
For  the  reason  that  the  court  erred  in  ad- 
mitting testimony  hereinbefore  referred  to 
we  grant  appellant's  motion  for  rehearing, 
and  reverse  and  remand  this  cause  for  a  new 
triaL 


KIRBY  tUMBER  CO.  at  al.  v.  CONN  ot  al. 
(No.  575.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

May  14,  1920.    Rehearing  Denied 

June  9,  1920.) 

1.  Trial  <s=>352(l)— Issue  as  to  advorss  pos- 
session held  ROt  erroneous. 

An  issue,  "Do  you  believe  from  the  evi- 
dence that  the  plaintiff  C.  has  been  in  peaceful 
and  adverse  possession  of  the  land  described 
in  plaintiff's  petitioii  for  a  period  of  10  years 
next  after  the  year  1886?"  was  not  erroneous, 
as  limiting  the  jury  in  their  answer  to  the  10 
years  immediately  following  1896. 

2.  Adverse  possession  e=>*A  —  Adverse  ocoo- 
panoy  must  be  for  oonsooutlvo  period  of  years. 

In  order  to  gain  title  by  adverse  posses- 
sion, occupancy  must  be  for  a  consecutive  pe- 
riod of  the  required  number  of  years. 

3.  Adverse   possession    4=3 1 08— Necessity    for 
designation  on  ground  of  land  claimed. 

As  between  the  record  owner  and  a  limita- 
tion claimant,  the  latter  cannot  claim  a  spe- 
cific 160  acres  by  actual  possession  for  10 
years  of  less  than  160  acres,  unless  the  IGO 
acres  so  claimed,  has  been  definitely  designated 
on  the  ground  for  10  years  before  the  institu- 
tion of  the  suit,  but  the  limitation  claimant  can 
avoid  such  rule  by  showing  that  the  specific 
160  acres  is  a  fair  partition  as  between  Um  and 
the  record  owner. 

4.  Tenancy  in  common  «=955(i)— Malntainabio 
by  one  Jolat  tonaat  against  trespasser. 

Since  a  limitation  claimant  of  an  undefined 
part  of  the  land  of  another  is  a  Joint  tenant 
with  the  record  owner,  the  limitation  claimant 
can  maintain  trespass  to  try  title  for  a  spe- 
cific part  of  the  land  against  third  persons, 
who  showed  no  title,  although  be  has  not  oc- 
cupied all  of  such  land,  as  there  can  be  no  par- 
tition, except  as  between  owners. 

5.  Adverse   possession   «s>57— Advorso   oomi- 
pancy  for  10  years  lield  sustained  by  ovidoaeo. 

In  an  action  by  one  claiming  land  by  ad- 
verse possession,  evidence  held  to  sustain  m. 
finding  that  plaintiff  held  the  land  as  described 
in  his  petition  for  a  period  of  10  years. 

Appeal  from  District  Court,  Newton  Coun- 
ty; W.  T.  Davis,  Judge. 

Action  by  Mrs^  S.  N.  Conn  and  others 
against  the  Kirby  Lumber  Company  and  an- 
other. Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Afiirmed. 

Andrews,  Streetman,  Logue  &  Mobley,  of 
Houston,  for  appellants. 
Warren  &  Conn,  of  Houston,  for  appellees. 
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WALKER,  J.  This  action  was  brought  in 
the  usual  form  of  trespass  to  try  title  by 
Charles  Levias  and  wife,  Ella  Lerlas,  and 
Mrs.  S.  N.  Conn,  as  sole  devisee  and  independ- 
ent executrix  of  the  estate  of  her  deceased 
husband,  R.  G.  Conn,  against  John  H.  Ktrby 
and  the  Klrby  Lumber  Company.  Levias  and 
wife  alleged  that  they  were  owners  of  160 
acres  of  land  on  the  James  Gray  survey,  in 
Mewton  county,  Texas,  describing  it  is  their 
petition  by  metes  and  bounds,  basing  their 
claim  on  the  statute  of  limitation  of  10  years. 
Hrs.  Conn  held'  under  Levias  and  wife,  and 
claimed  the  timber  on  the  land.  Defendants 
answered  by  general  demurrer  and  plea  of 
not  guilty,  and  the  3,  5,  and  10  year  statutes  of 
limitation. 

The  case  was  submitted  to  the  jury  on  the 
following  issue: 

"Do  yon  believe,  from  the  evidence,  that  the 
plaintiff  Charles  Levias  has  been  in  peaceful 
and  adverse  possession  of  the  land  described 
in  plaintifiTs  petition  for  a  period  of  10  years 
next  after  the  year  1896?" 

— to  which  the  Jury  answered  "Yes."  In 
connection  with  this  issue  the  court  submitted 
the  statute  of  10  years'  limitation,  and  de- 
fined "peaceable  possession"  and  "adverse 
possession."  On  this  verdict  judgment  was 
rendered  for  the  plaintiffs,  from  which  judg- 
ment the  defendants  have  appealed. 

Under  all  their  assignments  of  error,  ap- 
pellants raise  the  issue  that  there  was  no  evi- 
dence that  Charles  Levias  bad  had  peaceable 
and  adverse  possession  of  the  specific  160 
acres  of  land  described  in  the  petition  for  10 
years  next  after  the  year  1896.  The  testimony 
of  Levias  is  that  be  entered  upon  the  James 
Gray  survey  in  1895,  and  raised  a  crop  on  it, 
and  that  be  was  on  this  survey  from  that  date 
until  this  suit  was  filed  In  1917,  cultivat- 
Lag,  using,  and  enjoying  the  same  and  claim- 
ing 160  acres  of  land;  that  he  built  his 
house  on  it  during  the  year  1897,  and  liv- 
ed <»  it  continuously  froln  that  time  until 
this  suit  was  instituted  in  December,  1917. 
In  1907  A.  L.  Shaw  surveyed  for  Levias  and 
wife  160  acres  of  land  out  of  the  James  Gray 
siurvey,  so  as  to  Include  their  improvements. 
Prior  to  this  time  Levias  had  been  claiming 
an  undivided  160  acres  of  land.  After  the 
survey  he  claimed  to  his  marked  boundaries. 
The  land  as  surveyed  by  Shaw  was  the  land 
described  In  plaintiffs'  petition.  In  1908 
Levias  and  wife,  by  their  warranty  deed,  con- 
veyed to  the  said  Shaw  the  east  one-half  of 
the  land  for  a  recited  consideration  of  $125 
cash,  but  in  fact  no  consideration  was  paid. 
Shaw  was  employed  by  Levias  lo  clear  up  his 
title,  and  agreed  to  give  him  one-half  of  the 
land  for  his  services.  At  that  time  Shaw  was 
not  an  attorney,  and  after  consulting  with 
competent  counsel,  he  advised  Levias  that 
It  would  be  best  to  take  no  action  to  clear  up 
the  title,  but  to  wait  until  suit  was  brought 
against  him.    Shaw  took  no  further  steps  in 


the  matter.  Afterwards  B.  G.  Conn  bought 
the  timber  on  the  entire  160  acres  frOm  Levias 
and  wife,  and  then  paid  Shaw  about  1300 
for  a  quitclaim  deed  to  his  interest  in  the 
160  acres.  No  line  was  ever  run  between 
the  east  and  west  halves.  The  defendants 
showed  no  title  in  themselves. 

[1 , 2]  In  construing  the  issue  submitted  to 
the  jury,  appellants  contend  that  the  court 
limited  them  in  their  answer  to  the  10  years 
immediately  following  1896;  that  is  to  say, 
the  years  1897  to  1906,  inclusive.  We  do  not 
so  construe  the  charge.  In  answering  this 
issue,  the  Jury  were  required  to  consider  the 
occupancy  of  Levias  from  January  1,  1897, 
until  the  institution  of  this  suit  in  December, 
1917,  and  any  consecutive  period  of  occupancy 
for  10  years  during  that  period  will  sustam 
the  verdict  of  the  jury.  Appellants'  assign- 
ments require  us  to  examine  the  evidence  to 
see  if  this  verdict  can  be  sustained.  No 
question  is  made  but  what  Lievias  lived  on  this 
land  from  1897  until  1917,  and  that  he  claimed 
160  acres  during  all  this  time;  but  appellants 
contend  that  the  10  years'  occupancy  from 
1897  to  1907  cannot  sustain  a  verdict  to  the 
specific  land  surveyed  in  1907,  citing  Bering  v. 
Ashley,  30  S.  W.  838;  L.  &  T.  Lbr.  Co.  v. 
Kennedy,  103  Tex.  297,  136  S.  W.  1110; 
L.  &  T.  Lbr.  Co.  v.  Stewart,  61  Tex.  Civ.  App. 
255,  130  S.  W.  199;  Wicklzer  v.  Williams, 
173  S.  W.  288,  1162;  Patterson  t.  Bryant,  191 
S.  W.  771 ;  Dowdell  v.  McCardeU,  193  S.  W. 
182 ;  Lockln  v.  Johnson,  202  S.  W.  168. 

[3]  By  these  authorities  it  is  now  settled, 
beyond  dispute,  that,  as  between  the  record 
owner  and  a  limitation  claimant,  the  latter 
cannot  claim  a  specific  160  acres  of  land  by 
aptual  possession  for  10  years  of  less  than  160 
acres,  unless  the  160  acres  so  claimed,  includ- 
ing the  improvements,  has  been  definitely 
designated  on  the  ground  for  10  years  before 
the  institution  of  the  suit.  To  avoid  this 
rule,  a  limitation  claimant  must  show,  by 
pleading  and  proof,  that  the  specific  160  acres 
is  a  fair  partition  as  between  him  and  the 
record  owner.  In  this  case,  while  the  testi- 
mony would  sustain  such  a  finding,  the  issue 
was  not  raised  by  plaintiffs'  pleadings. 

[4]  There  can  be  no  partition,  except  as 
between  the  owners.  In  this  case  the  defend- 
ants failed  to  show  any  title  in  themselves. 
As  the  plaintiffs  were  joint  tenants  with  the 
record  owners  of  the  balilice  of  the  survey, 
they  could  maintain  this  action  to  this 
specific  160  acres  as  against  the  defendants, 
who  showed  no  title  In  themselves.  Hill  v. 
Smith,  6  Tex.  Civ.  App.  312,  25  S.  W.  1079; 
Padgett  v.  GuUmartln,  106  Tex.  651, 172  S.  W» 
1101. 

[5]  As  we  ccmstrue  the  evidence  in  this 
record,  it  fully  sustains  a  finding  that  plain- 
tiffs held  the  land  as  described  in  their 
petition  for  a  period  of  10  years.  As  shown 
by  the  testimony  of  Levias  and  his  wife,  Klla, 
something  like  25  or  30  acres  was  under  fence. 
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As  shown  aliOTe,  no  dividing  line  was  ever  mn 
between  the  east  and  west  halves.  Ella 
Levlas  thus  testified  as  to  the  location  of  the 
improvements  on  this  160  acres: 

"As  near  as  I  can  come  to  it,  my  bouse  and 
field  are  somewbere  close  to  the  center  of  this 
180  acres." 

By  this  testimony  EUla  Levias  raised  the 
Issue  as  to  the  location  of  the  ImprovementB 
on  the  160  acres  of  land.  If  these  improve- 
ments were  about  the  center,  then  a  portion 
of  the  cleared  land  must  have  been  on  the 
east  half.  This  being  so,  the  possession  of 
Levias  and  wife  was  not  disturbed  nor  broken 
by  the  execution  of  the  deed  to  A.  L.  Shaw. 
It  is  true  that  Mr.  Shaw  testified: 

"Ella  Levias  and  Cbarles  Levias  by  that  deed 
(referring  to  the  deed  executed  to  him  by 
Charles  and  Ella  Levias)  conveyed  to  me  the 
east  half  of  that  160  acres  that  I  surveyed  out. 
Their  improvements  were  on  the  west  portiMi 
of  the  160  acres." 

It  Is  not  shown  by  any  statement  made  by 
appellants  tliat  Shaw  was  ever  on  this  land 
after  be  surveyed  it  In  1007,  more  than  12 
years  before  his  testimony  was  given  in  this 
case.  As  reflected  by  this  record,  it  appears 
that  Ella  Levias,  though  a  negress,  was  an 
intelligent  witness,  and  was  thoroughly  famil* 
iar  with  the  boundaries  of  her  land.  We 
tielieve  that  her  testimony  sustains  the  verdict 
of  the  jury. 

We  have  examined!  all  the  assignments 
raised  by  appellants,  and,  as  we  understand 
them,  what  we  have  said  here  disposes  of  all 
the  legal  propositions  raised. 

Finding  no  error  in  this  record,  the  Judg- 
ment of  the  trial  court  Is  in  all  things  afiirm- 
ed. 


-      SMITH  V.  COBURN  at  al.    (Na.  548.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

Feb.   18,   1920.     On   Rehearing, 

May  25,  1920.) 

1.  Appeal  and  error  <S=alOI  I  (I)— Court  ilnding 
en  competent  testlmoiiy  not  disturbed. 

A  finding  by  the  trial  court,  sustained  by 
competent  testimony,  will  not  be  disturbed 
though  there  was#ufficient  evidence  to  justify 
a  finding  to  the  contrary. 

2.  Estoppel  €=3l  18— Evidence  held  to  show 
that  claimant  did  not  know  property  was 
Included  In  mortgage. 

In  a  suit  to  foreclose  a  mortgage  lien, 
where  part  of  the  property  was  claimed  by  an- 
other, evidence  by  the  claimant  that  he  did 
not  know  his  property  was  included  in  the  mort- 
gage, when  it  was  executed  in  bis  presence,  held 
sufficient  to  sustain  a  finding  that  be  did  not 
consent  to  the  mortgage  so  as  to  be  estopped  to 
claim  the  property. 


3.  Esteppel  «s>94( I)— Recording  cbattal  mort- 
gage does  lot  estop  eae  act  a  party  and  Igao- 
raat  of  its  contents. 

The  filing  ot  a  chattel  mortgage  in  county 
records  does  not  estop  one  who  bad  no  knowl- 
edge of  its  contents  and  was  not  a  party  to  it 
from  claiming  the  property  as  liis  own. 

4.  Chattel  mortgages  ^=>48  —  Description  of 
crop  held  too  Indefinite. 

A  description  in  chattel  mortgage  of  a  crop 
which  does  not  mention  the  year  in  which  it 
was  to  be  raised,  nor  specify  the  land  on'  whicli 
it  was  to  be  grown,  is  too  indefinite  to  cover 
the  particular  crop  without  proof  of  intention 
of  the  parties  to  specify  the  crop. 

5.  Appeal  and  error  «s»877(2)— Plaintiff  can- 
not complain  of  Judgment  for  one  defendant 
against  another. 

Where  plaintiff  appellant  has  no  interest  in 
a  judgment  rendered  by  one  defendant  against 
another,  and  neither  defendant  complains  of 
that  judgment,  plaintiff's  assignments  of  error 
attacking  it  will  be  overruled. 

6.  diattel  mortgages  9=»275— Chattel  mortga- 
gor not  necessary  party  to  Issue  betweea 
mortgagee  and  adverse  claimant. 

Where  the  evidence  showed  that  a  chattel 
mortgagor  had  no  interest  in  the  crop  covered 
by  the  mortgage,  be  is  not  a  necessary  party 
in  foreclosure  suit  to  issues  raised  by  daim- 
ants  of  the  crop  as  against  the  mortgagee  who 
had  seized  it. 

7.  New  trial  <S=»I02(I)— Lack  of  diligence  to 
procure  evidence  warrants  denial. 

A  new  trial  for  newly  discovered  evidence 
was  properly  denied  where  the  suit  bad  been 
pending  nearly  three  years,  the  witnesses 
were  personally  acquainted  with  plaintilf  and 
his  attorney,  and  plaintiff  wholly  failed  to  show 
diligence  in  procuring  their  attendance. 

On  Rehearing. 

8.  Evidence  ®=»60l  (4)— Proof  that  tort-feasor 
bought  crop  as  a  certain  grade  held  to  war- 
rant finding  of  grade. 

Proof  that  one  who  converted  a  crop  of 
cotton  to  ids  own  use  by  seizing  it  under  a 
chattel  mortgage  executed  by  one  not  the  own- 
er, bought  it  on  the  basis  of  middling  lint  cot- 
ton, and  resold  it  so  tliat  the  owner  had  no  op- 
portunity to  establish  the  grade,  is  sufficient 
to  warrant  a  finding  that  the  cotton  was  of  that 
grade  where  the  tort-feasor  made  no  proof 
that  it  was  of  a  lesser  grade. 

9.  Evidence  <&=>I8— Court  Judicially  knows  val. 
ue  of  ootton  depends  on  its  grade. 

The  Court  of  Civil  Appeals,  as  a  matter  of 
common  knowledge,  luiows  that  cotton  market- 
ed in  Texas  in  any  year  differs  in  grade,  and 
that  its  value  materially  depends  upon  its 
grade. 

10.  Appeal  and  error  «=s>740(2)— Assignment 
as  to  finding  held  multifarious. 

An  assignment  that  the  court  erred  in 
finding  that  the  cotton  replevied  was  middling 
lint  cottoD,  and  in  fixing  the  value  thereof  it 
stated  price  at  the  time  of  the  trial  without  de- 
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dttcting  the  expenaea  of  marketing,  is  multifari- 
008,  under  Courts  of  Civil  Appeals  rules  24, 
25  (142  S.  W.  xU),  apparently  statins  three 
different  errors  in  one  assignment. 

II.  Appeal  and  error  «=>742(6)— Asslgnmant 
Mt  Mipported  by  proposition  will  not  be  oon- 
tlderad. 
An  assignment  of  error  to  the  fixing  the 
Ttlue  of  replevied  cotton  without  deducting  the 
expenses  of  marlceting  is  not  in  itself  a  prop- 
osition, and  where  It  is  not  supported  by  a 
propontion  of  law  it  cannot  be  considered. 

Appeal  from  Montgomery  County  Court; 
A.  W.  Morris,  Jr.,  Judge. 

Action  by  C.  T.  Smith  against  T.  H.  Cobum 
and  others.  Judgment  -for  plaintiff  against 
defendant  Coburn,  but  in  favor  of  the  other 
defendants,  for  proiierty  claimed  by  them,  and 
plaintiff  appeals.    Affirmed. 

McCall  &  Crawford,  of  Conroe,  for  appel- 
Unt. 
F.  McDonald,  of  Montgomery,  for  appellees. 

WALKEB,  J.  This  suit  was  instituted  in 
the  county  court  of  Montgomery  county  by 
appellant,  C.  T.  Smith,  against  T.  H.  Coburn, 
on  two  promissory  notes  of  $60  eadb,  with 
interest  and  attorney's  fees,  and  to  foreclose 
a  chattel  mortgage  lien  on  a  mule,  horse, 
wagon  and  cows,  and  on  the  com  and  cotton 
raised  by  Cobum  and  his  help  on  a  farm  in 
Montgomery  county,  Tex.  He  also  made 
Charley  Jolinson  and  6.  M.  Scott  defendants, 
alleging  that  they  were  asserting  some  sort  of 
claim  to  tills  property.  Plaintiff  sued  out  a 
writ  of  sequestration,  and  seized  the  com  and 
cotton  claimed  under  the  mortgage.  Coburn 
was  served  by  publication,  and  the  trial  judge 
appointed  counsel  to  represent  bim.  Defend- 
ants Scott  and  Johnson  answered  to  the 
effect,  first,  tlutt  they  bad  no  Interest  in  any 
of  the  property  claimed  under  tbe  mortgage, 
except  tbe  cotton  and  com  and  cotton  seed ; 
second,  that  the  com,  cotton,  and  cotton  seed 
belonged  to  Johnson,  and  that  Coburn  had  no 
hiterest  In  it;  third,  that,  in  the  beginning 
of  the  year  18).6,  Cobum  and  Johnson  agreed 
to  cultivate  tbe  crop  together,  and  that  Coburn 
executed  a  rent  note  to  Scott,  who  owned  the 
land,  and  that  Johnson  agreed  that  his  part 
of  the  crop  should  also  be  liable  for  the  rent ; 
that  Coburn  left  the  country,  did  nothing 
towards  cultivating  tbe  crop^  and  did  not 
carry  out  Iiis  part  of  the  contract,  and  that 
Johnson  cultivated  the  crop  by  himself,  and 
therefore  Cobum  bad  no  Interest  in  it.  John- 
son also  prayed  for  the  possession  of  his  crops 
seized  under  the  writ  of  sequestration,  or  the 
value  of  same,  and  for  damages  for  the 
wrongful  levy  of  the  writ.  Scott  further 
pleaded  a  landlord's*  Hen  against  Johnson's 
crop,  asking  for  foredosure  of  same,  and  for 
judgment  against  Johnson  on  his  rent  note, 
and  for  the  advances  made  him. 
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Plaintiff  filed  a  supplemental  petition, 
alleging  that  Johnson  knew  that  Coburn  bad 
executed  the  mortgage  on  the  crops,  was 
present  when  the  mortgage  was  executed, 
claimed  no  interest  in  the  crops,  held  himself 
out  as  being  a  hired  hand  to  Coburn,  and  that 
Johnson  was  now  estopped  to  assert  any 
personal  Interest  in  the  cro];>s ;  that,  if  he  did 
not  know  of  the  existence  of  the  mortgage  as 
a  fact,  plaintiff  duly  filed  the  mortgage  In  the 
proper  records  of  Montgomery  county,  and 
that  Johnson  was  given  constructive  notice  of 
the  mortgage  and  of  its  contents,  and  was 
therefore  estopped. 

The  case  was  tried  by  the  court  without  a 
Jury,  and  judgment  was  rendered  for  plaintiff 
against  Coburn  for  the  amount  of  his  debt, 
with  a  foreclosure  of  his  Hen  on  all  of  the 
property  exc^t  the  crops,  and  on  this  Issue 
judgment  waa  against  plaintiff.  Judgment 
was  for  Scott  for  the  amount  of  his  debt 
against  Johnson,  and  for  a  foreclosure  of 
landlord's  lien  on  the  Johnson  crop,  and  for 
Johnson  for  the  title  and  possession  of  the 
cotton  and  com  and  cotton  seed  seized  under 
the  writ  of  sequestration,  or  their  value.  To 
this  Judgment  plaintiff  duly  excepted,  and  has 
brought  the  case  here  for  revision. 

Appellant  has  filed  a  very  able  brief  in  this 
case,  advancing  25  assignments  of  error,  and 
as  abstract  legal  questions  most  of  these 
propositions  are  sound,  but,  as  we  view  this 
case,  it  Is  determined  by  the  trial  courfa 
ccmcltlsions  of  fact.  By  proper  assignments 
the  correctness  of  these  are  questioned  by 
appellant.  We  will  discuss  the  vital  issues 
without  special  reference  to  the  assignments. 

[1]  First.  The  court  found  that  this  crop 
belonged  to  Johnson,  and  that  Coburn  had  no 
interest  in  it.  There  is  abundant  evidence  in 
tbe  record  to  sustain  this  finding.  It  is  trae 
the  court  could  have  found  contrary  to  this, 
but  being  sustained  by  competent  testimony, 
we  will  not  disturb  this  finding. 

Cobum  and  Johnson  agreed  to  work  this 
crop  together,  Coburn  to  make  ties  to  pa^ 
expenses,  and  Johnson  to  work  the  crop;  but 
Cobum  left  the  county,  and  in  no  way  com- 
plied with  bis  part  of  the  contract  Some  of 
the  witnesses  testified  that  he  worked  on  the 
crop  just  one-half  day. 

[2]  Second.  The  court  found  that  Johnson 
was  not  estopped  to  assert  a  claim  to  this 
pr(q;>erty.  Plaintiff  and  his  witnesses  testified 
that  Johnson  and  his  wife  were  present  when 
Coburn  executed  the  mortgage  given  to  secure 
the  first  note,  and  represented  himself  as 
being  Coburn's  hired  hand;  made  no  claim  to 
any  interest  in  the  crop.  This  was  denied  by 
Johnscm.  He  said  he  knew  that  tbe  plaintiff 
and  Coburn  were  fixing  up  some  kind  of 
papers,  but  be  thought  -it  was  a  mortgage  on 
Coburn's  ties,  and  that  he  Iiad  no  intimation 
that  it  was  a  mortgage  on  the  crops,  and  did 
not  learn   tliis  fact   until  long   afterwards. 
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This  testimony  raises  an  Issne  of  fact.  The 
trial  court  heard  the  witnesses,  saw  their 
manner  of  testifying,  and  ws  oannot  say  that 
he  was  wrong  In  making  this  finding. 

[8]  The  fact  that  this  mortgage  was  duly 
filed  In  the  chattel  mortgage  records  of 
Montgomery  county,  in  view  of  the  fact  that 
Johnson  had  no  actual  knowledge  of  its 
contents,  could  not  work  an  estoppel  against 
him. 

Third.  By  proper  assignments  appellees 
raise  the  question  that  'plaintiff's  mortgages 
did  not  include  this  crop.  The  first  mortgage 
is  as  follows: 


"  •    •    •    And  for  such  sums 


hereby 


bargain,  sell,  and  convey,  and  by  these  presents 
do  bargain,  sell,  and  convey,  unto  the  said 
C.  T.  Smith,  bis  heirs  and  assigns,  the  follow- 
ing described  property,  to  wit;  [Here  foUowa 
description  of  the  cows] ;   and  on  cotton,  com, 

and  other  products  raised  by on  my  own 

place  or  other  places  in  Montgomery  county, 
Texas,  or  cultivated  by  me  or  my  help  during 
the   year   191—,   and   all   rental  interest  that 

may  be  due  from  renters  on  said  place 

or  places  above  mentioned,  and  on  my  daims, 
interest,  and  liens  as  landlord  for  advances 
made  to  my  tenants  or  otherwise." 

The  second  mortgage,  after  describing  the 
cattle,  says: 

"All  the   cott<»i,   com,   and   other   products 

raised  by  on  the  place  or  other 

places  in  Montgomery  county,  Texas,  and  cul- 
tivated by  during  the  year  191---,  and 

all  rental  interest  that  may  be  due from 

renters  on  said  place  or  places  above  mention- 
ed, and  all  my  claims,  interest,  and  liens  as 
landlord  for  advances  made  to  my  tenants  or 
otherwise." 

[4]  Nowhere  Is  mentioned,  in  either  of 
these  mortgages,  the  year  In  which  the  crop 
was  to  be  raised,  and  the  second  mortgage  is 
entirely  too  indefinite  to  include  any  partic- 
ular place  in  Montgomery  county.  This  cross- 
assignment  is  well  taken. 

As  we  have  sustained  the  trial  court  in 
finding  that  Coburn  bad  no  Interest  In  this 
property,  and  that  Johnson  was  not  estopped, 
and  having  found  that  these  mortgages  did 
not  include  the  crops  for  1916,  it  must  follow 
that  the  trial  court  was  correct'  In  holding 
that  appellant  was  not  entitled  to  a  fore- 
closure of  the  mortgage  Hen  on  the  cotton  and 
corn  seized  under  the  sequestration. 

The  trial  court  was  not  In  error  in  fixing 
the  grade  of  this  cotton  at  middling.  The 
plaintiff  bought  the  cotton,  after  it  was  seized 
under  the  writ  of  sequestration,  and  testified 
that  he  bought  it  as  middling.  The  same  line 
of  testimony  sustains  the  court  in  finding  tbe 
market  value  of  the  cotton  seed. 

[S]  As  appellant  has  no  interest  in  the  judg- 
ment entered  by  the  'court  in  favor  of  Scott 
against  Johnson,  and  as  neither  of  them 
complains  of  the  judgment.  It  being  entered 
on  their  respective  pleas,  we  overrule  appel- 
lant's assignments  attacking  the  same. 


[I]  As  Ck)bnm  bad  no  Interest  In  the  crop 
raised  by  Johnson,  he  was  not  a  necessary 
iwrty  to  the  Issues  raised  by  Johnson  and 
Scott  and  their  answer  to  plaintiffs  petitiou. 
Plaintiff  bad  seized  this  crop,  alleging  that 
Johnson  and  Scott  were  asserting  some  claim 
to  It.  Tbey  answered  that  they  were  Qie 
owners  of  the  crop,  thus  making  an  issue 
between  them  and  Smith,  to  which  Coburn 
was  not  a  necessary  party. 

[7]  Appellant  was  not  entitled  to  a  new 
trial  because  of  the  newly  discovered  testi- 
mony. This  suit  had  been  pending  In  the 
county  court  of  Montgomery  county  nearly 
three  years.  These  witnesses  were  personally 
acquainted  with  the  plaintiff  and  plaintiff's 
attorney,  and  appellant  has  wholly  failed  to 
show  proper  diligence  in  securing  their  at- 
toidance. 

In  view  of  the  dispositltHi  made- by  us  of  t&e 
assignments  above  discussed,  appellant's  other 
assignments  become  immaterial,  and  are 
overruled. 

Finding  no  error  in  this  record,  the  judg- 
ment of  the  trial  court  Is  In  all  things  af- 
firmed. 

On  Rehearing. 

On  rehearing,  appellant  Insists  that  we  are 
in  error  In  holding  that  the  mortgages  Intro- 
duced by  bim  were  void.  We  did  not  intend 
to  so  bold.  All  we  said  was  that  ttiese  mort- 
gages were  too  indefinite  to  corer  the  crops 
raised  by  Coburn  on  the  Scott  place  during 
the  year  1916.  By  proper  pleading  and  proof, 
under  the  rule  announced  In  Perkins  v.  Alex- 
ander, 209  S.  W.  789,  and  Clark-Boyce  Lbr. 
Co.  v.  Commercial  National  Bank,  200  S.  W. 
199,  appellant  could  have  shown  that  it  was 
the  intention  of  the  parties  to  subject  to  these 
mortgages  the  crops  to  be  raised  on  the  Scott 
place  during  the  year  1916.  Howerer,  inas- 
much as  we  liave  sustained  the  trial  court's 
finding  that  Coburn  had  no  Interest  in  such 
crops,  a  further  discussion  of  tnis  questlMi  is 
immaterial,  because  appellant  could  not  sub- 
ject the  cotton  Involved. In  this  suit  to  these 
mortgages. 

[I]  In  stating  in  our  original  opinion  that 
"the  plaintiff  testified  that  he  bought  it  [the 
cotton]  as  middling,"  we  misconstrued  his 
testimony.  His  testimony  was  that  be  bought 
it  on  the  basis  of  middling  lint  cotton,  and 
paid  the  highest  price  that  was  offered  for  it 
at  that  time.  Vbe  record  does  not  show  that 
either  of  the  appellees  ever  saw  this  cotton 
after  it  was  picked.  Appellant  took  charge 
of  It,  shipped  it  out,  sold  it  on  the  Houston 
market,  and  appropriated  the  proceeds.  Also 
it  docs  not  appear  that  any  one  except  the  ap- 
pellant knew  the  true  grade  of  this  cotton. 
It  afUrmatlTely  appears  that  he  had  placed 
It  beyond  the  ability  of  appellees  to  show  the 
true  grade. 

[•]  As  a  matter  of  common  knowledge,  we 
know  "that  cotton  marketed  In  Texas  in  any 
year  differs  in  grade,  and  Its  value  materially 
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depends  npon  Its  grade."  Brass  v.  Railway 
Co.,  218  S.  W.  1040.  When  ai^ellees  traced 
this  cotton  into  the  bands  of  appellant,  and 
showed  that  he  had  wrongfully'  converted  it 
to  his  own  use,  and  had  placed  it  beyond  their 
power  to  show  its  correct  grade,  and  when 
tbey  further  showed  that  he  had-  bought  the 
cotton  on  the  basis  of  middling,  and  that  mid- 
dling cotton  was  of  the  market  value  of  30i4c 
per  pound,  it  then  became  the  duty  of  appel- 
lant to  show  the  correct  grade  of  the  cotton, 
and  on  his  failure  so  to  do  It  will  be  presumed 
that  affirmative  testimony  as  to  such  grade 
would  have  been  against  his  interests,  and 
that  it  was  to  his  interest  to  conceal  the  cor- 
rect grade  and  v^lue  of  the  cotton.  At  least, 
n-ben  appellant  remained  silent  and  failed  to 
show  the  correct  grade,  an  issue  of  fact  was 
thus  raised  against  him,  and  the  court's  flnd- 
Uig  on  that  issue  is  conclusive  on  us.  Beau- 
mont, $our  Iiake  &  Western  Ry.  Co.  T.  Myrick, 
■m  S.  W.  935;  RaUway  Co.  v.  Day,  104  Tex. 
237,  136  S.  W.  488,  34  L.  R.  A.  (N.  S.)  Ill; 
Pullman  Co.  v.  Cox,  56  Tex.  Civ.  App.  827, 120 
R.  W.  106O ;  Pullman  Co.  v.  Nelson,  22  Tex. 
ClT.  Am).  223.  54  S.  W.  626;  Insurance  Co.  v. 
,  TiUman,  84  Tex.  31, 19  S.  W.  294. 

In  Brass  t.  Railway  Co.,  supra,  the  Sn- 
preme  Court  held  that  it  was  the  duty  of  the 
plaintiff  to  show  the  correct  grade  and  value 
of  the  cotton;  but  in  that  case  It  is  not  shown 
that  the  defendant  knew  the  correct  grade,  or 
had  concealed  the  grade  from  the  court  Ap- 
pellant reliefi  upon  that  case  as  being  in  point, 
and  has  cited  it  to  us  on  his  proposition  of 
reversible  error.  We  think  there  is  a  clear 
distinction  between  the  two  cases. 

The  court  did  not  err  in  fixing  the  value  of 
the  cotton  seed  at  |28.  This  is  the  sum 
appellant  received  for  the  cotton  seed  when  he 
sold  it  When  the  cotton  was  seized  under  the 
writ  of  sequestration,  the  officer  executing  the 
writ  employed  the  defoidant  Johnson  to  pick 
the  cotton  and  iMild  him  for  the  pidcing. 
Under  the  direction  of  appellant,  the  cotton 
was  hauled  to  the  gin,  ginned,  wrapped,  and 
M)ld.  This  expense  is  taxed  as  court  costs 
against  appellant.  The  trial  court  rendered 
judgment  against  him  for  the  market  value  of 
the  cotton  as  ginned  and  wrapped,  and  did  not 
allow  any  credit  for  the  picking  and  other 
expenses  Incarred.  On  rehearing  appellant 
insists  that  we  were  in  error  in  not  sustaining 
bis  assignment  complaining  of  this  ruling  of 
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the  court;  dtlng  Brown  v.  Leatb,  17  Tex.  Civ. 
App.  264,  42  S.  W.  655,  44  S.  W.  42. 

[1>1  The  sixth  is  the  only  assignment  we 
find  In  his  brief  raising  this  issue,  which  is 
as  follows: 

"Because  the  court  erred  in  finding  that  tb« 
two  bales  of  lint  cotton  replevied  by  plaintiff 
was  middling  Unt  cotton,  and  fixing  the  value 
thereof  at  30%  cents  per  pound  at  the  time 
of  the  trial,  without  deducting  the  expenses  of 
marketing  therefrom." 

This  asdgnment  is  clearly  midtifarions. 
It  would  seem  that  three  different  errors  are 
stated  in  this  one  assignment.  Rules  24  and 
25  for  Courta  of  Civil  Appeals  (142  S.  W. 
xU).    Russell  V.  Old  River  Co.,  210  6.  W.  705. 

[11]  However,  waiving  this  objection  to  this 
assignmmt,  we  have  considered  the  only 
proposition  advanced  under  it,  which  is  as 
follows: 

"There  is  no  evidence  in  this  record  showing 
that  the  two  bales  of  cotton  sued  for  herein, 
and  for  which  recovery  is  bad  in  favor  of 
Cbas.  Johnson  against  plaintiff  and  the  sureties 
on  his  replevy  bond,  was  middling  grade  cot- 
ton of  any  particular  grade." 

Though  appellant  in  his  assignment  of  error 
complains  of  the  refusal  of  the  court  to  deduct 
the  expenses  of  marketing  the  cotton,  he  does 
not  advance  a  proposition  of  law  under  this 
alignment!  showing  in  vhat  manner  the 
ruling  of  the  court  on  this  issue  was  error, 
nor  does  he  advance  the  assignment  itself  as 
a  proposition.  In  view  of  this  fact,  we  are 
without  authority  to  consider  this  question  as 
raised  on  motion  for  rehearing.  The  rule  is 
thus  announced  in  Vernon's  Saylea'  Civil 
Statutes,  under  article  1612,  vol.  1,  p.  843, 
where  a  long  list  of  authorities  is  collated: 

"Assignments  of  error  which  are  not  prop- 
ositions in  themselves,  and  are'  not  followed 
by  propositions  as  required  by  rule  30  (67  S. 
W.  xvi),  will  not  be  considered." 

As  stated  in  our  original  opinion,  in  view  of 
the  finding  of  the  court  that  Coburn  had  no 
interest  in  the  cotton  in  controversy,  appel- 
lant's assignments,  except  those  discussed  by 
us,  become  immaterial,  and  it  would  serve  no 
useful  purpose  to  discuss  them  further.  The 
motion  for  rehearing  is  in  all  things  over- 
ruled. ' 
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8CHEP8   V.    eiLES.      (No.    588.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

Ma7  19,  1020.    Rehearing  Denied 

June  9,  1920.) 

1.  Appeal  and  error  «=3|040(I0)— Overruling 
•f  exceptions  on  groand  of  misjoinder  of  ac- 
tions held  harmless. 

Though  one  paragraph  of  plaintiff's  petition 
for  damages  for  breach  of  a  contract  of  em- 
ployment alleged  damages  not  properly  includ- 
ed within  exemplary  damages  growing  out  of 
breach  of  the  contract,  the  overruling  of  an 
exception  to  the  petition  on  the  ground  of  mis- 
joinder of  actions  was  harmless,  where  the 
prayer  and  fourth  paragraph  limited  recovery 
to  exemplary  damages  based  on  the  breach  of 
the  contract,  and  such  issues  alone  were  sub- 
mttted  to  the  jury. 

2.  Damages  ^»89(2)  —  Malicious  braadi  of 
oontraet  subjects  wrongdoer  to  exemplary 
damages. 

While  ordinarily  exemplary  damages  are  not 
allowed  for  breach  of  contract,  the  breach  may 
be  accompanied  by  such  malicious  and  oppres- 
sive conduct  as  to  subject'  the  wrongdoer  not 
only  to  actual  but  also  to  exemplary  damages. 

3.  Master  and  servant  «=>4I(S)— Exemplary 
damages  for  breach  of  oontraot  of  employ- 
mont  held  warranted. 

In  an  action  tor  damages  for  breach  of  con- 
tract of  employment,  held,  that  employer's  con- 
duct in  asserting  before  others  that  plaintiff, 
a  woman,  was  a  liar,  etc.,  was  so  wanton  and 
malidous  as  to  warrant  the  allowance  of  ex- 
emplary damages. 

4.  Trial  «=3l43  —  Coaflloting  evidence  Is  for 
Jary. 

It  is  for  the  jury  to  determine  conflicts  in 
the  evidence. 

5.  Matter  aad  servant  <$=»4I(5)— $500  exem- 
plary damages  for  discharge  held  not  exces- 
sive. 

An  award  of  $5(X)  exemplary  damages  for 
breach  of  contract  of  employment  held  not  so 
excessive  or  nnrcasonable  as  to  show  passion 
or  prejudice;  it  appearing,  according  to  plain- 
tiff's testimcmy.  that  her  employer  accused 
her  of  being  a  liar. 

6.  Exceptions,  bill  of  «=>54— Bystanders'  bills 
filed  after  term  and  unverified  cannot  be  con- 
sidered. 

Bystanders'  bills  filed  in  April  after  trial 
had  in  Noven^ber,  which  were  not  verified  by 
bystanders  or  any  one  else,  and  which  were 
filed  after  adjournment  of  the  term  at  which 
cause  was  tried,  cannot  be  considered. 

Appeal  from  Harris  County  Court;  R.  M. 
Love,  Judge. 

Action  by  Anna  Giles  against  Adolph 
SehepsL  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Heldlngsfelders   and   Norraan  O.   Kittrell, 
all  of  Houston,  for  appellant. 
Rowe  &  Kay,  of  Houston,  for  appellee. 


WALKER,  J.  This  suit  was  brought  by 
the  appellee  against  the  aM>ellant  for  dam- 
ages, actual  and  exemplary,  for  breach  of 
the  following  contract:  I 

"I,  Adolph  Schepg,  hereby  agree  to  pay  in 
salary  to  Anna  Giles  for  eight  months  within  i 
one  year,  $25.00  for  services  per  week  as 
trimmer  and  two  months  between  seasons  at 
$18.00  per  week,  two  months  vacation — no  pay 
one  month  in  summer  and  one  in  winter.  I, 
Adolph  Scheps,  also  agree  to  pay  Mas  Giles' 
transportation  from  New  York  to  Houston, 
Texas,  only. 

"[Signed]  A.  Scheps. 

"Anna  GUes." 

The  case  was  submitted  to  the  Jury  <m  the 
following  issues: 

(1)  "Was  plaintiff  discharged  hy  the  defend- 
ant substantially  as  alleged  in  plaintiirs  peti- 
tion?"    To  which  the  jury  answered,  "Yes." 

(2)  "Was  the  discharge  of  plaintiff  .by  de- 
fendant without  lawful  cause  therefor?"  To 
which  the  jury  answered,  "Yes." 

(8)  "If  yon  find  the  answer  to  foregoing 
question  No.  1  in  the  affirmative,  and  only  in 
such  event,  then  what  amount  do  you  find  to 
be  due  the  plaintiff  nnder  said  contract?"  To 
which  the  jury  answered,   "$280.27." 

(4)  "Was  the  discharge  of  plaintiff  by  de- 
fendant without  lawful  cause  and  done  in  a  ma- 
licious and  humiliating  manner,  and  did  tlie 
same  pain  and  humiliate  the  plaintiff?"  To 
which  the  jury  answered,  "Yes." 

(5)  "If  you  answer  the  question  in  special 
issue  No.  4  in  the  affirmative,  and  only  in  such 
event,  then  say  by  your  answer  to  s^d  issue 
what  amount  you  find  as  exemplary  damages?" 
To  which  the  jury  answered,  "$500." 

On  this  verdict,  judgment  was  rendered 
for  plaintiff.  Defendant  has  appealed  to 
this  court  and  has  assigned  errors. 

[1]  Appellant's  first  assignment  of  emx 
is  that  the  court  erred  in  overruling  defend- 
ant's special  exception  to  plaintiff's  petition 
on  the  ground  of  misjoinder  of  causes  of  ac- 
tion. 

In  the  first  paragraph  of  her  petition, 
plaintiff  states  the  contract.  In  the  second 
paragraph  she  alleges  the  breach  thereof  by 
defendant,  and  states  her  actual  damag«s 
in  the  sum  of  $318.50.  The  balance  of  bes 
petition  is  as  follows: 

"HI.  Plaintiff  alleges  that  at  the  time  of  the 
tortious  breach  of  the  contract  by  said  de- 
fendant, as  aforesaid,  the  said  defendant  was 
insulting,  oppressive,  and  threatening  in  his 
manner  and  publicly  and  in  the  presence  of  one 
Mrs.  Glasgow  called  the  plaintiff  a  liar  sev- 
eral times,  and  without  any  excuse  or  justifica- 
tion therefor,  discharged  the  plaintiff.  That 
the  words  spoken  and  pronounced  in  public 
against  and  concerning  this  plaintiff  were  vio- 
lently abusive,  and  were  false  and  untrue  and 
were  willfully,  maliciously,  and  falsely  spoken 
and  pronounced  in  public  by  the  said  defendant 
for  the  purpose,  and  with  the  intention  not 
only  to  injure  this  plaintiff,  but  to  humiliate 
her  and  cause  her  to  lose  tiie  esteem  and  re- 
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fil>ect  of  her  friends,  and  the  same  did  injure 
her  in  her  bnsiness  and  profesaion;  and  such 
language  did  injnre  and  humiliate  her  and  cause 
her  much  mental  pain  and  distresa  to  her  dam- 
age in  the  sum  of  $500,  for  which  sum  this 
plaintiff  sues  as  and  for  exemplary  damages. 

"IV.  That  by  reason  of  the  premises  plain- 
tiff has  sustained  actnal  damages  in  the  Bum 
of  $318.50. 

"That  by  reason  of  the  malicious,  'willful, 
wrongful,  and  fraudulent  breach  of  his  said  con- 
tract with  the  plaintiff,  she  is  entitled  to  re- 
cover exemplary  damages  in  the  sum  of  $500. 

"Wherefore,  premises  considered,  plaintiff 
prays  the  court  that  the  defendant  be  cited  to 
appear  and  answer  this  petition,  and  that  on 
final  hearing  hereof  she  have  judgment  against 
the  defendant  for  the  sum  of  $318.50,  actual 
damages,  and  for  the  sum  of  $500  as  exem- 
plary damages;  for  costs  of  suit  in  this  behalf 
expended,  and  for  such  other  and  further  re- 
lief, in  law  or  in  equity,  to  which  she  may  be 
entitled ;  and  as  is  du^  bound  the  plaintiff  will 
ever  pray." 

If  by  ber  tblrd  paragraph'  she  has  stated 
damages  not  properly  Included  within  ex- 
emplary damages,  growing  out  of  the  breach 
of  contract,  she  has  waived  such  relief  by 
the  fourth  paragraph  of  her  petition  and  by 
ber  prayer.  It  clearly  appears  that  plaintiff 
was  suing  for  $318.50,  the  balance  due  ber 
under  tbe  ctmtract,  and  for  $500  exemplary 
damages  "by  reason  of  malicious,  wilful, 
wrongful,  and  fraudulent  breach  of  said  con- 
tract with  the  plaintiff."    §he  prays: 

"That  on  final  hearing  hereof  she  have  judg- 
ment against  the  defendant  for  the  sum  of 
$318.50,  actual  damages,  and  for  the  sum  of 
$500  as  exemplary  damages." 

Sncb  exemplary  damages  are  merely  based 
on  the  breach  of  the  contract.  These  were 
tbe  only  issues  submitted  to  the  Jury. 

[2-4]  Ordinarily,  exemplary  damages  are 
not  allowed  for  breach  of  a  contract,  but  the 
breach  may  be  accompanied  by  such  mali- 
cious and  oppressive  conduct  as  to  subject  the 
wrongdoer  not  only  to  actual  damages,  but 
also  to  exemplary  damages.  6.  C.  &  S.  F. 
By.  Co.  ▼.  Levy,  59  Tex.  643,  46  Am.  Hep.  269; 
Tignor  V.  Toney,  13  Tex.  Oiv.  App.  518,  35 
S.  W.  881;  Hooks  v.  Fltzenrleter,  76  Tex. 
277,  IS  S.  W.  230;  Burnett  v.  Edling,  19 
Tex.  Clv.  App.  711,  48  S.  W.  775;  South- 
western Tel.  &  Tel.  CO.  V.  Luckett,  60  Tex. 
Clv.  App.  117,  127  S.  W.  856;  Oklahoma 
Fire  Ins.  Co.  v.  Ross,  170  S.  W.  1064.  As 
shown  by  the  testimony  of  appellee,  in  which 
she  was  fully  corroborated  by  Mrs.  Glasgow, 
appellant  was  very  Insulting  to  her  at  the 
time  he  discharged  ber.    She  said : 

"I  went  to  work  on  Thursday  morning,  and 
Mr.  Scheps  had  three  hats  laying  aside,  and  he 
asked  if  that  was  all  the  work  I  had  done  the 
day  before,  and  I  said,  'No,'  and  he  said,  'Where 
is  it?'  and  I  said,  Tou  came  up  here  yester- 
day and  carried  it  down,'  and  he  said:  *Tou  are 
a  liar.  I  didn't  do  anything  of  the  kind.'  And- 
I  said:    Ion  are  mistaken,  when  I  came  in 


from  lunch  I  met  yon  coming  down  with  a  lot 
of  hats,  and  in  the  afternoon  you  .came  and 
got  some  more.'  And  he  said,  'You  are  a  liar. 
I  didn't  do  anything  of  the  kind.'  And  I  then 
said  to  Mrs.  Glasgow,  'Don't  you  remember  all 
the  hats  I  trimmed  in  the  morning  with  the 
flowers  on  them?"  and  she  said,  'Sure  I  remem- 
ber,' and  he  said:  'I  don't  need  yon  to  prove 
anything  by  either  one  of  you.  You  are  both 
one.  Take  your  hat  and  coat  and  get  out.  I 
wouldn't  tolerate  you  another  minute.'  He  told 
me  three  times  to  take  my  hat  and  coat  and 
get  out.  He  did  not  make  any  motion,  or  move, 
or  anything;  just  stood  there  and  talked  with 
me  in  a  very  abusive  manner.  He  walked 
around  tbe  table  toward  me,  but  that  is  not 
the  time  I  left.  I  waited  until  he  went  down- 
stairs. No,  sir;  I  was  not  afraid  of  him,  but 
his  language  humiliated  me,  surely  it  did,  be- 
cause I  never  bad  anything  Uke  that  happen  to 
me  before  in  my  life.  Mrs.  Glasgow  was  pres- 
ent at  the  time  this  took  place.  It  made  me 
feel  badly  and  hurt  my  feelings,  too,  to  think 
that  I  had  tried  to  do  my  duty,  and  then  to  be 
talked  to  like  that" 

Appellant's  version,  in  whl<Sh  he  Is  corrob- 
orated by  one  at  his  witnesses,  is  as  fol- 
lows: 

"When  I  went  up  there  in  the  morning,  I 
noticed  a  hat  that  had  been  laying  there  five  or 
six  days  and  had  not  been  fixed,  and  I  told 
her,  "This  buckle  needs  tacking,'  and  I  looked 
around,  and  I  said,  '&Iiss  Giles,  have  you  had 
any  orders  yesterday?'  and  she  said,  'No,' 
and  said,  'Why?'  and  I  said,  'Have  you  trim- 
med any  more  than  these  hats?'  and  she  said, 
Tes,'  and  I  said,  'Where  are  they?  Here  are 
the  hats,  the  three  hats.'  And  she  said,  'X  - 
did  trim  more  than  three  hats,'  and  I  said, 
'Where  are  they?  and  she  snapped  me  up  and 
said,  'Do  yon  mean  to  call,  me  a  liar?'  and  1 
said,  'No.'  So  I  said:  'I  didn't  call  you  a  liar. 
Here  are  the  three  hats  that  speak  fof  them- 
selves. Here  is  the  proof  of  the  pudding.' 
And  she  said,  'Mrs.  Glasgow,  didn't  I  trim  more 
than  three  hats?'  and  in  reply,  she  said:  Tes, 
I  think  so,  I  think  you  trimmed  some  with 
flowers.'  And  I  said,  'What  is  the  use  of  tak- 
ing her  into  the  conversation,  she  is  tending  to 
her  work?'  and  she  said,  'Do  you  mean  to 
call  us  both  a  liar?"  She  was  sore  and  angry, 
and  she  had  a  hat  in  her  lap,  and  she  got  hold 
of  tbe  hat  and'  was  about  to  swing  it,  and  I 
saw  that,  and  I  said:  1  think  yon  and  I  are 
throngb.  Xou  better  get  your  hat  and  coat  and 
leaye.'  She  told  me,  Ton  are  one,'  and  got 
hold  of  the  hat  as  if  to  throw  it  at  me,  and 
I  immediately  left  the  workroom  and  went 
downstairs,  and  Miss  Giles  sat  up  there  about 
20  minutes,  and  I,  got  busy  at  my  desk,  and  she 
picked  herself  up  and  left." 

Cam  Kay,  attorney  for  plaintiff,  testified  as 
follows  In  regard  to  tbe  statement  by  Mr. 
Scheps: 

"I  drove  down  to  hia  place  after  I  vrrote  him 
this  letter,  and  I  asked  if  be  wanted  to  make 
a  settlement  of  this  thing,  or  did  he  want  to 
go  to  court,  as  Miss  Giles  had  told  me  she  was 
going  to  sue  him  and  have  him  prosecuted, 
and  he  asked  what  we  would  be  satisfied  with, 
and  I  told  him  we  would  be  satisfied  with  the 
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payment  of  her  money  np  to  the  end  of  her  con- 
tract, and -he  said:  'I  cannot  give  yon  an  an- 
swer now;  I  will  have  to  see  my  lawyer,  and 
will  tell  you  to-morrow.'  And  the  next  day  he 
didn't  come  np,  and  I  telephoned  him  and  aslced 
him  if  he  had  seen  his  lawyer,  and  he  said  yea, 
and. that  he  would  come  up,  and  he  came  np 
and  said  he  did  not  tell  me  he  wanted  Miss 
Giles  to  go  back  to  work.  He  did  say,  'My 
lawyer  has  written  her  •  letter  and  register- 
ed it,'  and  I  said:  'I  have  nothing  to  do  with 
that.  You  pay  her  according  to  her  contract 
up  to  the  18th  day  of  January,  and  she  will  be 
satisfied.'  And  he  said,  'I  will  not  do  that,' 
and  I  said,  There  is  nothing  open  but  to  go 
into  court*  I  was  looking  out  for  Miss  Giles' 
case,  and  I  did  ask  bim  if  her  work  was  satis- 
factory, and  he  said,  'Absolutely,  no  disagree- 
ment at  all  about  her  work,'  and  I  said,  'Did 
she  fulfill  her  contract?'  and  he  said,  'Tea,  but 
she  disputed  my  word,  and  I  would  allow  no 
woman  to  work  for  me  and  dispute  my  word,' 
and  I  said,  'She  says  you  called  her  a  liar,* 
and  he  said.  That  will  be  settled  in  court,' 
and  I  said,  'AU  right.'  " 

We  believe  the  testimony  ot  plaintiff  and 
her  wltnesspsi.  Mr.«.  Glasgow,  and  Mr.  Kay, 
bring  this  case  within  the  rule  announced  by 
the  decisions  dted  above.  The  isaue  being 
prqperly  submitted,  it  was  for  the  jury  to 
decide  who  was  telling  the  truth.  As  this 
iasne  was  resolved  in  favor  ot  the  plaintiff, 
we  will  not  disturb  it. 

[6]  The  third  assignment  ot  error  com- 
plains of  the  judgment  as  being  excessive  and 
unreasonable,  and  that  it  was  rendered 
.  through  passion  and  prejudice.  This  assign- 
ment is  overruled.  If  the  defendant  used  to- 
ward Miss  Giles  the  language  testified  to  by 
her  (and  the  Jury  were  the  proper  Judges  of 
this  issue),  the  verdict  was  in  no  sense  exces- 
sive and  unreasonable. 

[8]  /The  second  assignment  complains  of  the 
admission  of  certain  testimony.  Appellant 
lias  attempted  to  present  this  question  in 
six  bystanders'  bills  of  exception,  which  are 
not  approved  by  the  trial  judge;  each  of  them 
Iiaving  this  statement: 

"The  above  bill  of  exception  No. (this 

being  filled  by  the  number  of  .the  bill  of  ex- 
ception), which  reflects  the  true  facts  was  pre- 
sented to  the  judge  of  the  court  and  to  coun- 
sel for  appellee,  and  same  could  not  be  agreed 
to,  as  between  counsel  for  appellant  and  ap- 


pellee and  the  court,  the  trial  jndge  refused  to 
sign  the  same  or  order  same  filed.  Therefore 
this  bill  is  presented  and  the  undersigned  wit- 
nesses thereto  state  that  they  and  each  oC 
them  were  present  at  the  trial  of  the  above 
cause  and  were  present  in  court  at  the  time 
the  facts  in  dispute  occurred,  and  that  same  as 
set  out  above  is  true  and  correct.  We  farthei* 
state  that  we  are  citizens  of  the  City  of  Hous- 
ton, Harris  County,  Texas. 

"[Signed]    N.  L.  Jacobs. 

"Ed   Carr. 

"P.   O.   HoncMns." 

These  bills  of  exception  were  filed  April 
4,  1919.  This  case  was  tried  Novemt>er  29, 
1918.  None  of  these  bills  were  verified  by 
the  bystanders,  nor  by  any  one  else.  The 
term  of  the  court  during  which  the  case  was 
tried  adjourned  on  January  4, 1919.  As  pre- 
sented by  these  bills  of  exoepti<m,  we  cannot 
review  the  action  of  the  court  in  admitting 
the   testimony   complafhed   of. 

Justice  Carl,  in  Kenedy  Mercantile  Co.  v. 
Western  Union  Telegraph  CJo.,  167  S.  W. 
1094,  states  the  rule: 

"Appellant  has  one  bill  of  exceptions,  whidi 
is  not  approved  by  the  trial  court,  but  which 
is  signed  by  three  persons  who  are  called  by- 
standers. The  parties  so  signing  do  not  swear 
to  the  matters  set  out  in  the  bill.  The  judg- 
ment was  November  25,  1913,  and  the  bUl  ot 
exceptions  is  dated  January  Q,  1914.  It  has 
been  held  that,  to  meet  the  requirements  of 
article  2067,  the  bill  must  be  prepared  and 
sworn  to  and  filed  at  the  time  of  the  occurrence 
of  the  matters  to  which  it  relates  (Debougne 
V.  Western  Union  Tel.  Co.,  84  S.  W.  1068; 
Shook  V.  Shook,  145  S.  W.  699),  and  when 
it  is  not  verified  it  will  not  be  considered.  (G., 
C.  &  S.  F.  Ry.  Co.  V.  Holt,  30  Tex.  Civ.  App. 
330,  70  S.  W.  691.)  The  affidavit  of  one  by- 
stander is  not  sufficient  since  the  statute  re- 
quires three.    Taylor  ▼.  State,  87  S.  W.  1039." 

The  fourth  assignment  is  that  the  court 
erred  in  not  entering  judgmrait  for  defend- 
ant, as  per  prayer  therefor  made  by  defend- 
ant; and  the  fifth  is  that  the  court  erred  In 
overruling  defendant's  motion  for  new  trial 
for  the  reasons  set  forth  ther^n.  These  as- 
signments are  in  all  things  overruled. 

Finding  no  error  in  this  record,  the  Jade- 
ment  ot  the  trial  court  is  in  all  things  af- 
firmed. 
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LUDTKE  •!  BX.  V.  WILSON.     (No.  586.) 

(Coart  of  Civil  AppealB  of  Texas.    Beaumont 
May  17,  1920.    Rehearing  Denied 
June  9,  1920.) 

1.  Adverse  posaessloa  €=>l  14(2)— Description 
of  land  by  party  claiming  adversely  sufRclent 
to  sustain  verdict. 

In  trespass  to  try  title,  evidence  for  de- 
fendant describing  land  occupied  adversely  held 
sufficiently  definite  to  austaiu  a  verdict  in  Us 
faror. 

2.  Adverse  possession  9=998— Naked  possession 
not  extended  by  construction  beyond  actual 
occupancy. 

Wlien  naked  possession  alone  is  relied  on 
as  constituting  title  to  land,  there  must  be 
an  actual  occupancy  of  the  land,  and  the  pos- 
■pssioo  cannot  be  extended  by  construction  be- 
yond the  actual  occupancy. 

3.  Witnesses  «=>37 (6)— Witness  oonpetent  to 
testify  as  to  boundary  line. 

Where  a  witness  testified  that  he  had  known 
the  location  of  the  boundary  line  between  sev- 
eral lots  all  his  life,  that  there  were  marked 
trees  there  recognized  as  being  on  the  divid- 
ing line,  and  that  he  was  present  when  a  sur- 
vey of  certain  property  was  made  and  the  line 
between  the  lots  was  parked,  the  court  erred 
in  not  permitting  him  to  testify  as  to  the  lo- 
cation of  such  line  in  regard  to  certain  improve- 
ments. 

Error  from  District.  Court,  Harris  Coun- 
ty; J.  D.  Harvey,  Judge. 

Action  by  H.  T.  D.  Wilson  against  W.  F. 
Lndtke  and  wife.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed  and 

i«manded. 

Pritchett  Harvey  and  F.  L.  Jones,  botb  of 
Houston,  for  plaintiffs  In  error, 

Harry  Holmes  and  Louis,  Campbell  &  Nich- 
olson, all  of  Houston,  for  defendant  In  error. 

WALKER,  J.  In  our  discussion  of  this 
case,  we  will  speak  of  plaintiffs  in  error  as 
appellants  and  the  defendant  in  error  as  ap- 
pellee. This  action  was  in  trespass  to  try 
title,  brought  by  the  appellee,  H.  T.  D.  Wil- 
son, against  the  appellants,  W.  F.  Ludtke  and 
nife,  and  Involves  the  south  half  of  block  12 
of  the  Royal  addition  to  the  city  of  Houston, 
Harris  coimty,  Tex.  Block  12  is  in  the  south- 
west comer  of  the  Royal  addition  and  is  a 
part  of  lot  8,  and  on  the  south  boundary  line 
of  lot  8  of  the  original  subdivision  of  the 
Harris  and  Wilson  two-league  grant.  The 
case  was  tried  to  a  Jury,  and  on  conclusion 
of  the  evidence  a  verdict  was  instructed  for 
the  appellee. 

[1]  Many  years  ago  this  Harris  and  Wilson 
grant  was  subdivided  into  several  lots,  the 
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upper  tier  including  lots  7  and  8  and  the 
lower  tier  induding  lots  14,  15,  16,  and  17. 
I/Ot  8  contained  alxjut  250  acres,  and  lots 
16  and  16,  as  shown  by  a  pencil  sketch  made 
a  part  of  this  record,  lie  Immediately  south 
of  lot  8  and  contain  about  40  or  60  acres 
each.  The  north  boundary  line  of  lots  15 
and  16  is  the  south  boundary  line  of  lot  8, 
the  northeast  comer  of  15  being  the  south- 
east comer  of  8  and  the  northwest  comer  of 
16  being  the  southwest  comer  of  8.  About 
1864  August  Ludtke,  the  father  of  appellant, 
acquired  a  claim  to  a  portion  of  lot  15.  In 
a  partition  he  was  awarded  about  26  acres 
off  the  west  side  of  this  lot,  extending  from 
the  Buffalo  bayou,  which  was  the  south 
boundary  line,  to  the  north  boundary  line, 
which  was  the'  south  boundary  line  of  lot  8. 
Old  man  Ludtke  built  his  improvements  on 
the  south  end  of  his  tract  and  raised  his 
family  there.  The  appellant  was  bom  on  lot 
15  and  has  lived  practically  all  his  life  on 
this  lot.  About  1887  or  1888  old  man  Ludtke 
promised  to  give  his  two  boys,  the  appellant 
and  Pete,  30  acres  of  land  off  the  north  end 
of  lot  15.  The  land  was  not  surveyed,  but 
the  father  and  the  boys  stepped  it  off,  mark- 
ing one  corner.  The  boys  improved  this  land, 
thinking  they  were  on  lot  15,  built  houses 
and  stockpens,  and  cleared  up  about  5  acres. 
Years  afterwards  appellant  bought  the  north 
half  of  block  12,  as  described  In  appellee's 
petition,  from  a  man  named  Bettis,  and 
moved  from  his  6-acre  Improvements  to  the 
north  half  of  block  12.  According  to  the 
testimony  of  appellant,  his  5-acre  Improve- 
ments extended  beyond  lot  15  and  onto  the 
southeast  comer  of  the  land  in  controversy. 
Appellant  described  his  inclosnre  on  lot  12  as 
being  about  the  size  of  three  city  lots,  60 
feet  wide  and  100  feet  long,  lying  on  the 
south  boundary  line  and  extending  north. 
On  cross-examination  he  said,  emphatically, 
that  he  did  not  know  where  the  dividing  line 
between  lot  8  and  lot  15  was;  that  he  did 
not  know  the  exact  location  of  the  south 
boundary  line  of  lot  12,  nor  the  exact  loca- 
tion of  the  east  line  of  lot  12,  but,  taking 
his  testimony  as  a  whole,  we  believe  that 
this  issue  was  fairly  raised.  He  had  lived 
there  all  his  life.  He  had  bought  the  north 
half  from  Bettis,  and  was  living  on  It.  Bet- 
tis had  the  lot  under  fence  at  one  time.  Ap- 
pellee had  had  trouble  with  Bettis  In  estab- 
lishing the  line  between  his  claim  to  the 
south  half  and  Bettis'  claim  to  the  north 
half.  Appellee  Introduced  a  blueprint  map  of 
lots  15  and  16,  and  this  map  shows  that  Ludt- 
ke's  fence  on  lot  15  extended  into  lot  8.  Ap- 
pellant further  testified  that  he  had  had  this 
comer  of  lot  12  under  fence  for  about  30 
years,  and  that  his  fence  was  still  there. 
If  appellant's  improvements  extended  on  to 
the  southeast  corner  of  lot  12,  his  description 
is  sufficiently  definite  to  sustain  a  verdict  of 
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th«  Jnry.  Tbe  Issue  raised  by  bis  testimony 
as  to  tbls  encroacbment  sbould  bave  gone  to 
the  Jury. 

By  their  third  assignment,  appellants  com- 
plain of  the  refusal  of  the  court  to  submit  to 
the  Jury  the  followtng  charge: 

"Gentlemen  of  the  Jury:  It  you  believe  from 
a  preponderance  of  tbe  evidence  that  the  de- 
fendants and  those  under  whom  they  claim  had 
ten  years'  peaceable  and  adverse  possession 
(as  those  terms  are  hereinbefore  defined)  pri- 
or to  August  18,  1910,  of  any  part  of  the  south 
end  of  lot  No.  8  of  subdivision  of  Harris  and 
Wilson  two-league  grant  of  land  in  Harris  coun- 
ty, Tex.,  cultivating,  using,  or  enjoying  the 
same,  then  tbe  defendants  would  be  entitled  to 
hold  not  to  exceed  160  acres  of  land,  indad- 
ing  their  improvements,  and  if  yon  so  find,  yon 
will  find  for  the  defendants,"  etie. 

[2]  This  assignineDt  Is  overmled.  Appel- 
lants cannot  recover  beyond  their  actual  In- 
cloBures  on  lot  8.  The  testimony  of  appel- 
lant brings  hla  claim  dearly  within  the  rule 
announced  In  Bracken  v.  Jones,  63  Tex.  184, 
he  said: 

"At  the  time  my  father  gave'  us  this  land,  he 
was  claiming  it  as  his,  as  a  part  of  the  prop- 
erty which  he  owned  in- that  vicinity.  He  was 
claiming  it  under  the  deed  he  had  from  old  man 
Haley,  and  he  claimed  it  to  be  a  part  of  lot  15, 
I  think,  and  we  thought  it  was  a  part  of  lot 
15  when  we  went  out  there.  Our  father 
thought  he  was  giving  us  a  part  of  the  land 
he  bought  from  Haley.    My  father  bought  from 


Haley  the  south  half  of  lot  16.  He  left  the 
north  half  out  Later  on  Wilson  sued  my  fa- 
ther for  a  partition  of  lot  15,  in  which  suit 
we  were  supposed  to  get  the  west  half,  and  that 
was  because  in  the  deed  from  Haley  to  my  fa- 
ther he  conveyed  him  an  undivided  one-half  in- 
terest in  lot  15,  and  at  the  time  our  father 
conveyed  the  land  to  as  he  was  living  on  tbe 
west  half  of  it  He  was  living  on  the  26-acre 
tract  known  as  the  Liudtke  homestead  tract 
My  father  did  not  assert  claim  to  any  part  of 
the  land  until  he  bought  it  from  Haley.  When 
he  bought  from  Haley  he  moved  over  on  to  that 
and  half  of  82  acres  is  what  be  claimed,  but 
in  tbe  suit  26  acres  was  awarded  to  him." 

[3]  The  court  erred  In  excluding  the  tes- 
timony of  J.  M.  Ludtke  as  to  the  location  of 
the  dividing  line  between  lots  15  and  16  and 
lot  8.  He  testified  that  he  had  known  the 
location  of  this  line  all  his  life;  that  there 
were  marked  trees  there  recognized  as  being 
on  the  dividing  line.  He  further  testified 
that  he  was  present  when  his  father's  west 
half  of  lot  15  was  surveyed  out,  and  the  line 
between  16  and  8  was  marked.  The  record 
shows  lot  12  was  on  the  south  boundary  line 
of  lot  8.  If  permitted  by  the  court,  the  vrtt- 
uesB  would  have  testified  tiiat  the  improve- 
ments of  Wl  F.  Ludtke  extended  from  lot  15 
on  to  lot  8,  and  that  W.  F.  Ludtke  lived  on 
block  12  of  the  Royal  addition  on  the  south 
end  of  lot  8. 

For  the  errors  discussed,  this  cause  is  re- 
versed and  remanded  for  a  new  trial. 
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WILLIAMS  LUMBER  CO.  et  al.  v.  DUDLEY 
&    HEALAN.     (No.  34.) 

(Supreme  Court  of  Arkaosas.    June  7,  1920.) 

1.  Logs  and  iogsing  «=>2I— Evidene«  held  to 
warrant  finding  that  contract  for  cutting  and 
manufacturing  timber  was  modifled. 

In  an  action  for  a  balance  claimed  due  on 
a  contract  for  the  cutting  of  timber  and  the 
manufacturing  of  the  same  into  lumber,  evi- 
dence held  to  warrant  a  finding  that  the  pro- 
Tision  as  to  stacking  the  lumber  for  measure- 
ment waa  modified. 

2.  Appeal  and  error  <»s>IO02— VeNlct  on  oon- 
flietiag  ovidoaoe  not  disturbed. 

A  verdict  on  conflicting  evidence  will  not 
be  di8tvd>«d  by  the  appellate  court. 

8.  Logs  and  logging  «=92l  —  Evidence  as  to 
aniiunt  of  lumber  from  logs  held  admissible, 
la  vlow  of  nodifloation  of  contract. 
Where  a  contract  for  the  cutting  of  timber 
and  mannfactnre  of  the  same  into  lumber,  which 
provided  for  the  stacking  of  the  lumber  for 
measurement,    was    modified,    and    defendants 
were  allowed  to  move  the  lumber  as  it  came 
from  the  mill,  evidence  as  to  the  measurement 
of  the  logs  cut  and  as  to  the  amount  of  lumber 
which  would  be  produced  therefrom  is  admis- 
sible over  objection  that  proof  of  the  amount 
of  lumber  was  made  in  a  fashion  different  from 
that  fixed  by  the  contract. 

Appeal  from  Circuit'  Court,  Van  Buren 
County;  J.  If.  Sbinn,  Judge. 

Action  by  Dudley  &  Healan  against  the 
Williams  Lumber  CJompany  and  another. 
From  a  Judgment  for  plalntitts,  defendants 
appeaL   AfBrmed. 

S.  W.  Woods,  of  Marshall,  for  appellants. 
Appellees,  pro  se. 

McCULLOCH,  C.  J.  Appellees  entered  into 
a  written  contract  on  June  18,  1918,  with 
B.  J.  Powell,  one  of  the  appellants,  whereby 
it  was  agreed  that  appellant  should  cut  the 
standing  timber  on  a  large  body  of  land 
owned  by  appellant,  and  manufacture  the 
same  Into  lumber  for  the  price  of  $7.50  per 
thousand  feet,  board  measure,  and  an  addi- 
tional sum  of  50  cents  per  thousand  feet  for 
stacking  the  lumber  on  the  millyard.  The 
contract  provided  that  appellees  should  manu- 
facture the  lumber  according  to  certain  spec- 
ifications, and  to  stack  it  on  the  millyard  and 
Powell  should  "dieck  up  and  accurately 
measure  all  lumber  cut  and  stacked  under 
this  contract  and  according  to  the  specifica- 
tions under  the  contract." 

Appellees  instituted  this  action  against 
Powell  and  his  coappellant  Williams  Lumber 
Company,  alleging  that  the  latter  was  a 
partner  with  Powell  in  the  transaction,  and 
that  Powell  acted  as  the  agent  of  said  cor- 
poration, that  appellees  had  manufactured 
1,007,508  feet  of  lumber  under  the  contract. 


and  that  appellants  had  paid  thereon  the  sum 
o£  $6,462.01,  leaving  a  balance  of  $1,640.92, 
and  had  refused  to  pay  said  sum.  Judgment 
is  prayed  for  the  amount  of  the  balance  due 
under  the  contract.  Appellants  filed  answer, 
denying  that  Williams  Lumber  Company  was 
a  party  to  said  contract  or  was  Interested 
therein,  and  denied  that  Powell  was  Indebted 
to  appellees  in  any  sum  for  lumber  manufac- 
tured under  the  contract.  The  answer  sets 
forth  the  -amount  of  lumber  manufactured 
under  the  contract  by  appellees  according  to 
the  contention  of  appellants,  and  also  alleges 
that  appellants  had  paid  to  appellees  the  sum 
of  $145.74  in  excess  of  the  amount  due,  for 
which  Judgment  over  against  appellees  is 
prayed  for.  There  was  a  trial'  of  the  issues 
before  a  Jury,  and  the  Judgment  was  in  favor 
of  appellees  for  the  recovery  of  $1,250. 

[1]  It  is  contended  here  that  the  evidence 
was  not  sufficient  to  sustain  the  verdict,  and 
that  the  court  erred  in  permitting  appellees 
to  make  proof  of  the  amount  of  lumber  manu- 
factured according  to  a  different  basis  than 
that  specified  in  the  contract.  The  contract 
provides  that  payment  be  made  at  the  sped- 
fled  price  per  thousand  feet  according  to  the 
measurement  designated  as  "board  measure," 
QiAt  appellees  should  stack  the  lumber  on  the 
yard,  and  that  Powell  should  measure  it  after 
it  was  cut  and  stacked  and  pay  for  It  accord- 
ing to  the  prices  mentioned.  The  contention, 
however,  of  appdlees  is  that  the  contract  was 
changed  by  mutual  agreement  concerning  the 
requirement  that  appellant  should  stack  the 
lumber  on  the  yard,  and  that  It  was  agreed 
instead  that  appellants  should  accept  the 
lumber  as  it  came  from  the  saw  and  haul  It 
away  to  the  lumber  yard  of  the  Williams 
Lumber  Company  at  Shirley.  It  is  earnestly 
insisted  by  counsel  for  appellants  that  there  is 
no  proof  in  support  of  this  contetition,  but  we 
are  of  the  opinion  that  there  was  sufiiclent 
testimony  Justifying  the  submission  to  the 
Jury. 

The  testimony  of  one  of  the  appellees,  who 
gave  personal  attention  to  the  transaction 
with  appellants,  is  rather  vague  as  to  what 
was  actually  said  between  the  parties,  but 
there  is  testimony  to  the  effect  that  appel- 
lants hauled  the- lumber  away  as  taken  from 
the  saw  without  requiring  it  to  be  stacked, 
and  that  there  was  an  agreement  between 
the  parties  that  appellants  could  have  the 
lumber  sticks  used  In  stacking  lumber  for  the 
purpose  of  stacking  It  In  piles  on  the  millyard 
at  Shirley.  If,  as  contended  by  appellees,  the 
lumber  was  accepted  by  appellants  as  It  came 
from  the  saw  and  was  hauled  away  by  them, 
that  constituted  a  waiver  of  the  express 
stipulation  of  the  contract  with  respect  to  the 
stacking  on  the  millyard,  even  though  there 
was  no  express  agreement  that  the  contract 
should  change  in  any  regard. 

[2,  3]  Appellees  Introduced  proof  showing 
the  measurement  of  the  logs  cut  from  the 
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land  and  ttauled  into  the  mill,  and  the  amount 
of  merchantable  lumber  contained  in  each  log. 
They  also  introduced  proof  tending  to  show 
that  board  measure,  which  means  the  grading 
and  measurement  of  each  board  after  being 
manufactured,  exceeds  the  log  measure  about 
20  per  centum  on  average  logs — in  other 
words,  that  tlie  output  of  logs  properly  manu- 
factured into  lumber  will,  according  to  board 
measure,  be  on  an  average  20  per  centum  in 
excess  of  log  measurement.  There  Is  scarce- 
ly any  dispute  about  that,  and  the  testimony 
in  this  case  shows  that  most  of  the  logs  would 
run  about  30  or  33%  per  centum  according  to 
board  measure  over  log  measure.  This  proof 
was  adduced  by  appellees,  not  for  the  purpose, 
as  we  understand  it,  of  changing  the  rule  of 
measurement  specifled  in  the  contract,  but  to 
show  what  amount  of  the  lumber  was  mann- 
factured  under  the  contract  according  to  the 
kind  of  measurement  specified  in  the  contract. 
In  other  words,  the  amount  to  be  recovered 
was  sought  to  l>e  established  by  proof  of  the 
quantity  of  lumber  according  to  board  meas- 
ure, but  in  order  to  arrive  at  it  appellees 
proved  what  the  actual  measurement  was 
according  to  the  rules  for  log  measure,  and 
then  added  the  percentage  of  gain. 

If,  as  contended  by  appellees,  the  lumber 
was  taken  from  the  saw  and  hauled  away 
before  being  stadied,  this  was  the  only  avail- 
able method  of  proof  to  establish  what  the 
amount  of  lumber  was  according  to  board 
measure.  Powell  was,  according  to  the  terms 
of  the  contract,  to  check  and  measure  the 
lumber  after  it  was  stacked  on  the  yard,  but 
this  was  not  done  because  that  feature  of  the 
contract  was  changed,  and  appellants  hauled 
the  lumber  away  before  it  was  stacked.  We 
think  that  the  court  was  correct  In  allowing 
appellees  to  make  out  their  case  by  the  only 
kind  of  testimony  that  was  available,  that 
is,  by  proving  the  amount  of  lumber  in  each 
log  according  to  accepted  standards  of  meas- 
urement, and  then  by  adding  the  amount  of 
difference  between  log  measure  and  board 
measure.  There  was  a  conflict  in  the  testi- 
mony as  to  the  character  of  the  logs,  whether 
the  appellees  measured  in  rotten  logs  which 
did  not  produce  merchantable  lumber,  but  we 
think  that  there  was  enough  testimony  to 
show  that  after  reasonable  deductions  were 
made  for  rotten  logs  and  lumber  not  properly 
manufactured  there  was  an  average  gain  of 
20  per  centum  over  the  log  measurement. 
Appellants  presented  before  the  Jury  what 
they  claimed  to  be  an  accurate  account  of  the 
amount  of  lumber  according  to  board  meas- 
ure, and  it  was  much  less  in  quantity  than  the 
amount  that  appellees  contended  they  had 
manufactured.  This  conflict,  however,  was 
settled  by  the  verdict  of  the  jury,  and  we  are 
of  the  opinion  that  there  was  sufficient  testi- 
mony to  support  the  verdict.  There  was 
also  testimony  tending  to  show  that  Williams 
Lumber  Company   was   a  party  in  interest 


under  the  contract,  and  that  Powell  acted  as 
the  agent  of  that  company  in  making  the  con- 
tract The  contenticA  of  eppdlants  is  that 
Williams  Lumber  Company  was  not  interest- 
ed in  the  contract,  but  was  merely  a  purchaser 
from  Powell  of  the  lumber  manufactured 
under  the  contract.  There  are  many  circum- 
stances proved  by  the  evidence  wMch,  stand- 
ing alone,  would  not  be  sufficient  to  establish 
the  interest  of  WiUlams  Lumber  Company  in 
tills  contract,  but  when  all  were  considered 
together  they  warranted  the  inference  by  the 
Jury  that  the  Williams  Lumber  Company  was 
a  party  to  the  contract,  and  not  merely  a 
purchaser  of  the  lumber  from  Powell.  It  is 
imneceeslary  to  undertake  to  detail  those 
circumstances. 

There  were  objections  to  the  ruling  of  the 
court  with  respect  to  instructions  to  the  jury, 
but  the  objections  are  based  mainly  on  the 
ground  of  insufficiency  of  the  evidence  to 
support  the  issues ;  and,  since  we  have  reach- 
ed the  conclusion  tliat  the  evidence  was 
legally  sufficient  on  each  of  the  issues  present- 
ed, it  becomes  unnecessary  to  discuss  the 
court's  chargre. 

Judgment  affirmed. 


GOOD  at  al.  v.  STATE   LINE   OIL  &   GAS 
CO.  etal.    (No.  31.) 

(Supreme  Court  of  Arkansas.    May  31,  1920. 
Rehearing  Denied  June  25,  1820.) 

1.  Garnishment  ®=» 1 07— Creditor  first  servlag 
acquires  prior  Hen. 

As  between  general  creditors  and  a  partico- 
lar  debtor,  the  one  obtaining  and  first  serving 
a  writ  of  garnishment  upon  a  third  party  owins 
the  debtor  will  acquire  a  prior  and  paramoont 
lien  thereon  to  the  extent  of  his  claim. 

2.  Stipulations  0=>I4(IO)— Fladlnos   held   not 
supported  by  agreed  facts. 

In  a  garnishment  proceeding  where  other 
creditors  intervened,  a  finding  by  the  chancellor 
that  funds  garnished  were  trust  funds  belong- 
ing to  all  the  creditors  was  not  supported  by 
an  agreed  statement  of  facts,  "It  is  agreed 
that  the  creditors  set  out  herein  are  due  the 
amounts  set  opposite  their  respective  names 
as  individuals;  •  *  •  that  no  creditor  is  in 
a  position  to  identify  the  funds  garnished." 

Appeal  from  Craighead  Chancery  Goort; 
Archer  Wheatley,  Chancellor. 

Suit  by  J.  R.  Good  and  others  against  the 
State  Line  Oil  &  Gas  Company  and  others,  In 
which  H.  J.  Spencer  and  others  intervened. 
BYom  an  adverse  decree,  the  plaintiffs  appeal. 
Reversed  and  remanded,  with  instructions. 

Appellants  pro  se. 

E.  L.  Westbrocdce^  of  Joneaboro,  for  ap- 
pellees. 
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HUMPHREYS,  J.  Appellants  instltated 
suit  In  tile  Craighead  cbancery  court,  western 
district,  against  appellees.  State  Line  Oil  & 
Gas  Company,  P.  C.  Ford,  manager,  and  P.  C. 
Vor6,  to  recover  amounts  set  opposite  their 
respective  names,  aa  creditors  of  P.  C.  Ford. 
Said  appellees  being  nonresidents,  a  writ  of 
garnishment  was  Issued  and  duly  served 
against  the  Bank  of  Jonesboro  to  impound 
money  deposited  in  said  bank  by  the  said  P. 
C.  Ford.  A  warning  order  was  Issued  against 
the  appellees  aforesaid  In  the  manner,  form, 
and  for  the  time  prescribed  by  law.  Subse- 
quently Interventions  were  filed  by  appellees 
H.  J.  Spencer  et  al.,  claiming  amounts  set 
<9P08ite  their  respective  names,  as  creditors 
of  the  said  P.  C.  Ford,  under  the  ^ame  con- 
ditions as  amounts  due  appellants  by  the  said 
P.  O.  Ford,  and  praying  that  they  be  per- 
mitted to  share  in  the  funds  deposited  to  the 
credit  of  P.  C.  Ford  in  the  Bank  of  Jonesboro 
and  theretofore  garnished  by  appellants. 
Thereupon  appellants  filed  a  motion  to  strike 
said  interventions  from  the  files,  alleging 
priority  as  creditors  of  the  said  P.  C,  Ford 
by  reason  of  the  writ  of  garnishment  they 
had  caused  to  be  Issued  and  served  upon  the 
Bank  of  Jonesboro,  impounding  funds  de- 
posited therein  by  the  said  P.  C.  Ford,  and 
alleging  further  that  the  Interveners  had  no 
equitable  rights  in  the  fund. 

The  cause  was  submitted  to  the  court  upon 
an  agreed  statement  of  facts  embodying  the 
substance  of  the  pleadings  and  evidence, 
from  which  the  court  found  that  $1,888.81 
was  on  deposit  In  the  Bank  of  Jonesboro  in 
the  name  of  P.  C.  Ford,  but  that  neither  P. 
O.  Ford  nor  the  State  Line  Oil  &  Gas  Com- 
pany had  any  ownership  therein,  but  were 
trust  funds  belonging  to  appellants  and  in- 
terveners in  proportion  to  their  respective 
claims.  In  accordance  with  the  findings  the 
court  decreed  that  the  Bank  of  Joneslwro 
should  pay  to  the  cl«-k  of  the  court,  who  had 
theretofore  been  appointed  receiver  on  the 
application  of  the  Interveners,  the  trust  fund 
aforesaid,  and  that  the  receiver,  Ben  Eddins, 
.should  apportion  said  amount  between  all 
claimants  who  had  filed  their  claims  prior  to 
the  15th  day  of  October,  1918,  pursuant  to  an 
M'der  theretofore  made,  in  proportion  to  their 
respective  claims,  as  designated  by  the 
amonnts  set  opposite  the  name .  of  each. 
From  the  findings  and  decree  of  the  chancery 
court,  an  appeal  has  been  duly  prosecuted  to 
this  court 

[1, 2]  Appellants  insist  that  the  court  erred 
In  decreeing  interveners'  participation  In  the 
funds  before  appellants'  lieu  thereon,  by  rea- 
son of  tlw  garnishment,  had  been  diSKcharged. 


"The  lien  of  garnlBhment  dates  from  the 
time  the  garnisliment  wrltia  served  open  the 
garnishee."  Bergman  v.  Sells  &  Co.,  39  Ark. 
97. 

"Service  of  process  on  a  garnishee  creates  a 
lien  in  favor  of  the  plaintiff  on  the  money  due 
from  the  garnishee  to  the  defendant,- and  upon 
xionstructive  service  the  court  may  ascertain  the 
amount  due  from  the  garnishee  to  the  defend- 
ant, and  subject  such  money  to  the  satisfac- 
tion of  the  plaintiff's  claim."  St  L.  S.  W.  Ry. 
Co.  V.  Vanderberg,  91  Ark,  252,  120  S.  W. 


It  follows  therefore  that,  as  between  gen- 
eral creditors  and  a  particular  debtor,  the 
one  obtaining  and  first  serving  a'  writ  of 
garnishment  upon  a  third  party  owing  the 
debtor  will  acquire  a  prior  and  paramount 
lien  thereon  to  the  extent  of  his  claim.  In- 
terveners' contention,  however,  is  that  the 
garnished  fund  was  a  trust  fund  held  for  the 
benefit  equally  of  appellants  and"  Interveners, 
and  that  appellants  could  not  acquire  a  par- 
amount lien  thereon  by  virtue  of  garnish- 
ment proceedings.  Interveners'  contention 
would  be  correct  If  the  facts  In  the  case  sup- 
ported the  finding  and  decree  of  the  chancel- 
lor. The  agreed  statement  of  facts  In  this 
particular  is  as  follows: 

"It  ia  agreed  that  the  creditors  set  ont 
herein  are  due  the  amounts  set  opposite  their 
respective  names  as  individuals,  and  that  the 
said  P.  C.  Ford  is  due  the  parties  set  out  here- 
in the  sums  set  opposite  their  names;  that  no 
creditor  is  In  a  position  to  identify  the  funds 
garnished;  that  the  snm  of  $1,888.81  is  de- 
posited bk  the  Bank  of  Jonesboro  to  th« 
credit  of  P.  C.  Ford  and  the  Baiik  of  Jones- 
boro is  indebted  to  the  said  P.  0.  Ford  in  th« 
sum  of  ?1,888.81." 

The  agreed  statement  of  facts  does  not  sup- 
port the  finding  and  decree  of  the  court,  nor 
the  contention  of  Interveners  that  the  gar- 
nished fund  was  a  trust  fund  in  which  all 
of  the  creditors  were  equally  Interested  in 
proportion  to  their  respective  claims.  The 
court  therefore  erred  in  ordering  the  receiver, 
Ben  Eddins,  to  distribute  the  fund  equally  be- 
tween all  creditors  who  filed  their  claims 
prior  to  October  15,.  1918,  In  proportion  to  the 
amount  claimed  by  each.  The  order  should 
have  been  to  pay  appellants'  -  claims  in  full 
with  any  balance  over  to  the  interveners 
equally  In  proportion  to  their  respective 
claims. 

The  decree  la  therefore  reversed  and  the 
cause  remanded,  with  instructions  to  enter 
a  decree  distributing  the  fond  In  accordance 
with  this  opinion. 
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HESTER  V.  CHICA60,  R.  I.  &  P.  RY.  CO. 
•t  al.     (No.  35.) 

(Supreme  Court  of  Arkansas.    June  7,  1920.) 

1.  Railroads  «=3l03(l)  —  Notice  of  defective 
stock  guards  essential  to  recovery  for  damage . 
to  crops. 

.  An  owner  of  a  crop  cannot  recover  damages 
for  injuries  to  the  crop  by  hogs  by  reason  of 
the  fact  that  defendant  railroad's  stock  guard 
was  in  a  defective  condition,  where  written  no- 
tice of  the  defective  condition  of  the  stock 
guard  was  not  served  upon  the  railroafi  or  its 
agent,  under  Kirby's  Dig.  §J  6644,  6645,  as 
amended  by  Acta  1000,  No.  53. 

2.  RallroadH  «=»I03(I)— Fenoe  law  penal  and 
strictly  construed. 

Sp.  &  Priv.  Acts  1011,  No.  447,  as  amend- 
ed by  Acts  1913,  No.  53,  requiring  railroads  to 
build  and  maintain  fences  along  their  right  of 
way,  etc.,  is  a  penal  statute  and  must  be  strict- 
ly construed. 

3.  Railroads  «=>II3(4)— Civil  action  for  dam- 
ages to  crops  not  maintainable  against  com- 
pany violating  penal  statute  requiring  fencing. 

No  civil  action  for  damage  to  crops  will  lie 
ugainst  a  railroad  for  a  violation  of  Sp.  &  Ftlv. 
Acts  1911,  No.  447,  as  amended  bv  Acts  1013, 
No.  53,  requiring  a  railroad  to  build  and  main- 
tain certain  fences  and  stock  guards. 

Appeal  from  Circuit  Court,  Saline  County ; 
W.  H.  Evans,  Judge. 

Action  by  Joe  Hester  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Arthur  C.  Thomas  and  J.  S.  Utiey,  both  of 
Benton,  for  appellant. 

Thos.  S.  Buzbee,  H.  T.  Harrison,  and  C.  L. 
Johnson,  all  of  Little  Rock,  for  appellees. 

WOOD,  J.  This  action  was  brought  by 
the  appellant  against  the  appellee.  The  ap- 
pellant alleged.  In  substance,  that  the  appel- 
lee operated  a  railroad  over  100  miles  long 
In  the  state  of  Arkansas  and  over  certain 
lands  in  Saline  county.  Ark.,  describing 
them;  that  in  the  year  1918  appellant  cul- 
tivated a  crop  of  com  consisting  of  30  acres 
on  the  land  described ;  that  prior  to  1918  the 
appellee  had  constructed  stock  guards  on 
twtb  the  east  and  west  sides  of  the  Inclosure 
of  the  lands  at  the  points  where  the  railroad 
enters  the  Indosure,  but  had  n^Ugently 
failed  and  refused  to  maintain  said  stock 
guards  in  a  suitable  and  safe  condition; 
that  appellee  prior  to  the  year  1918  had 
erected  a  fence  along  each  side  of  Its  right 
of  way  over  said  lands,  but  had  negligently 
permitted  them  to  become  so  out  of  repair  as 
to  not  be  substantially  and  sufficiently  in 
condition  to  ke^  live  stock  from  passing 
through  and  under  said  fence  and  into  the 


adjoining  lands  of  the  appellant  as  de- 
scrilted  In  the  complaint ;  that  as  a  result  of 
the  negligence  of  appellee  in  failing  and  re- 
fusing to  keep  and  maintain  said  stock 
guards  in  a  suitable  and  safe  condition,  and 
in  negligently  permitting  said  fence  to  t>e- 
come  out  of  repair  as  aforesaid,  that  hogs 
passed  over  said  stock  guards  onto  appel- 
lee's right  of  way  and  thenoe  throui^  said 
right  of  way  fences  onto  said  lands  of  appel- 
lant, destroying  his  crop  and  damaging  him 
In  the  sum  of  |1,120,  for  whidi  damages  be 
prayed  judgment.  The  appellee  demurred  to 
the  complaint  on  the  grounds:  First,  that 
the  complaint  does  not  allege  that  written 
notice  had  been  given  the  appellee  or  its 
agent  that  the  aUxA.  guards  were  In  a  de- 
fective condition.  Second,  because  the  alle- 
gations of  the  complaint  are  not  sufficient  to 
constitute  a  cause  of  action  against  the  ap- 
pellee. The  court  sustained  the  demurrer 
and  entered  Judgment  dismissing  appellant's 
complaint  From  that  Judgment  is  this  ap- 
peal. 

[1]  First.  The  complaint  does  not  state  a 
cause  of  action  under  sections  6644  and  6645 
of  Kirby's  Digest,  as  amended  by  Act  53  of 
the  Acts  of  1909,  p.  135,  for  the  reason  that 
the  complaint  does  not  allege  that  the  writ- 
ten notice  required  by  the  statute  had  been 
given.  The  giving  of  this  notice  is  a  condi- 
tion precedent  to  the  right  of  recovery  in  an 
action  based  on  that  statute.  C,  R.  L  ft  P. 
Ry.  Co.  v.  Adams,  84  Ark.  14,  106  S.  W.  200. 

[2, 3]  Second.  The  complaint  does  not  state 
a  cause  of  action  under  Act  447  of  the  Acts 
of  1911,  as  amended  by  Act  53  of  the  Acta 
of  1913.    The  statute  is  as  follows: 

"Section  1.  Every  firm,  person  or  corporation 
owning  or  operating  any  railroad  over  one 
hundred  miles  in  length,  wUch  extends  into  or 
through  Grant,  Hot  Spring,  or  Saline  counties, 
Arkansas,  shall  be  required  to  build  and  main- 
tain a  fence  along  each  side  of  their  rights  of 
way  therein  substantially  and  snffidentlT  to 
keep  all  mules,  horses,  hogs,  sheep,  cattle, 
goats,  and  stock  of  all  Idnds  off  said  rights  of 
way. 

"Sec.  2.  Said  persons,  firms  or  corporations 
shall  provide  and  maintain  gates,  with  good 
latches  or  openings,  at  least  eight  feet  wide,  at 
all  private  road  crossings,  and  stock  gnarA 
at  all  public  road -crossings;  and  shall  also  be 
required  to  provide  open  crossings  with  stodc 
guards  every  two  miles,  if  there  should  be 
no  opening  or  crossing  within  four  miles  of 
each  other.  No  right  of  way  shall  be  fenced 
through  towns  and  municipal  corporations,  and 
a  space  of  not  less  than  three  hundred  feet 
shall  be  left  open  at  all  flag  stations  thereon. 

"Sec  3.  If  said  railroad  right  of  way  fence 
should  contain  any  gates  as  herein  provided, 
any  persons  using  same  in  crossing  or  entering 
the  said  right  of  way  shall  be  required  to  dose 
and  fasten  the  gates  behind  them,  and  any  said 
person  failing  to  comply  with  the  provisions  of 
this  section  shall  be  guilty  of  a  misdemeanor. 
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and  opon  convicdon  therefor,  shall  be  fined  in 
any  sum  not  less  than  one  dollar  and  not  more 
than  ten  dollars  for  each  separate  offense." 

"Section  4.  Any  said  person,  firm  or  corpora- 
tion, Tiolating  the  provisions  of  this  act,  shall 
be  fined  any  sum  not  less  than  fifty  dollars  and 
not  more  than  five  hundred  dollars  for  each 
offense,  and  each  day  shall  constitnte  a  sepa- 
rate offense." 

This  statute  Is  penal.  Its  violation  Is  a 
misdemeanor  and  subjects  the  offender  to  a 
fine.  It  does  not  provide  any  remedy  by  way 
of  dTll  action  to  those  who  may  be  damaged 
by  reason  of  its  violation,  nor  that  the  pen- 
alty may  be  recovered  by  any  Individual  nor 
by  the  state  for  the  benefit  of  any  individual. 
Penal  statutes  are  strictly  construed ;  there- 
fore no  civil  action  will  He  for  damages 
against  the  appellee  railroad  for  the  viola- 
tion of  the  above  statute.  State  v.  Interna- 
tional Harvester  Co.,  79  Ark.  517,  96  S.  W. 
119;  Choctaw  &  Memphis  Ey.  Co.  v.  Vos- 
bnrg,  71  Ark.  232,  72  S.  W.  574 ;  St.  li.,  M. 
&  S.  E.  Ry.  Co.  V.  Bnsick,  74  Ark.  589,  86 
8.  W.  674,  and  other  cases  in  4  Crawford's 
Digest,  "Statute,"  {  71,  pp.  4694,  4695. 

In  flie  cases  from  Missouri  cited  and  re- 
lied ,Opon  by  counsel  for  appellant  to  sustain 
their  contention,  the  causes  of  action  in  those 
cases  were  founded  upon  a  statute  which  ex- 
pressly made  the  corporation  liable  "In  dou- 
ble tbe  amount  of  all  damages  which  shall 
be  done,"  etc.,  by  reason  of  its  failure  to 
comply  with  the  provisions  of  the  statute. 
Of  course,  cases  based  upon  such  a  statute 
can  have  no  application  here. 

The  Judgment  is  correct,  and  it  is  there- 
fbre  affirmed. 


MYERS  V.  WHEATLEY  et  at.     (No.  391.) 

(Supreme  Court  of  Arkansas.    May  10,  1920. 
Rehearing  Denied  June  25,  1920.) 

1.  anrdlaa  and  waN  «=» 1 63— F ladings  on  ex- 
ooptloat  to  aoeonnt  of  gaanllan  res  Judicata 
in  suit  to  falsify  final  aoooant. 

EHndingB  of  the  probate  court  on  exceptions 
by  ward  to  account  of  her  guardian  on  final 
settlement  are  res  judicata  as  to  items  involved 
in  a  suit  in  equity  by  tbe  ward  against  the 
guardian  to  surcharge  and  falsify  the  guard- 
ian's account,  the  testimony  concerning  the 
items  being  practically  the  same  in  both  cases, 
tbe  approval  of  a  final  settlement  being  an 
adjudication  of  all  matters  Involved  in  it. 

2.  6nardian  and  ward  €=>I63  —  Finding  that 
ward  ratified  expenditures  res  Judicata. 

Where  a  ward,  after  reaching  majority,  on 
trial  of  exceptions  to  guardian's  account,  testi- 
fied that  she  was  willing  to  pay  for  anything 
that  she  had  received  from  her  guardian,  and 
that  he  should  receive  credit  for  whatever  he 
had  furnished  her,  the  probate  court  was  Jus- 
tified in  finding  that  she  ratified  expenditures 
of  all  matters  in  the  final  settlement  to  which 


she  made  no  objection,  and  she  cannot  daim,' 
in  a  suit  in  equity  against  the  guardian  to 
surcharge  and  falsify  his  final  account,  that 
allowance  of  certain  credits  was  erroneous  by 
reason  of  the  ward's  minority  at  the  time  the 
expenditures  were  made. 

Appeal  from  Raodolph  Chancery  Court; 
Lyman  F.  Reeder,  Chancellor. 

hult  by  Ethel  Alton  Myers  against  J.  A. 
Wheatley  and  the  United  States  FldeUty  & 
Guaranty  Company.  From  a  decree  for 
plaintiff  for  only  part  of  the  relief  demand- 
ed, plaintiff  appeals.    Affirmed. 

Ethel  Alton  Myers  brought  this  suit  in 
equity  against  J.  A.  Wheatley  and  United 
States  Fidelity  &  Guaranty  Company  to  sur- 
charge and  falsify  the  final  account  current 
of  J.  A.  Wheatley  as  her  guardian. 

It  appears  from  the  record  that  J.  A. 
Wheatley,  as  guardian  of  Ethel  and  Jesse  Al- 
ton, minors,  filed  two  annual  accounts  cor- 
I  rent  with  the  prooate  court,  showing  the  state 
of  his  accounts  as  guardian  of  said  minors. 
On  January  15,  1919,  he  filed  bis  third  and 
final  settlMuent  in  the  probate  court  Ethel 
Alton  had  married  a  man  by  the  name  of 
Myers,  and  had  become  of  age  at  the  time  the 
final  settlement  was  filed  in  the  probate  court. 
She  filed  exceptions  to  the  accoimt  of  her 
guardian,  and  these  exceptians  were  heard 
upon  her  testimony,  the  testimony  of  her 
guardian,  and  his  first  and  second  annual  ac- 
counts. 

Ethel  Alton  Myers  testified  in  the  probate 
court  that  after  she  had  married  she  pur- 
chased two  mules  from  her  guardian  for  9800, 
a  wagon  for  $50,  and  some  feed  and  other 
things;  that  she  had  disposed  of  all  the  ar- 
ticles purchased  from  her  guardian  before 
she  became  of  age.  These  items  were  em- 
braced in  her  guardian's  second  annual  ac- 
count. 

Ethel  Alton  Myers  gavQ^her  testimony  in 
the  present  suit  and  again  testified  that  sb« 
had  bought  these  articles  from  her  guardian 
while  she  was  yet  a  minor,  and  had  disposed 
of  them  before  she  became  of  age.  She  testi- 
fied that  the  team  was  not  worth  what  she 
paid  for  it. 

On  the  other  hand,  her  guardian,  J.  A. 
Wheatley,  testified  that  after  she  married  she 
bought  the  team,  wagon,  and  other  things 
from  him  to  be  used  by  her  husband  In  farm- 
ing, and  that  they  were  worth  what  she  paid 
for  them. 

Other  testimony  will  be  referred  to  in  the 
opinion. 

The  chancellor  surcharged  tbe  guardian's 
account  as  to  certain  Items,  and  dismissed 
the  complaint  of  tbe  plaintiff  as  to  the  others 

The  plaintiff  has  appealed.- 

J.  L.  Taylor,  of  Ck)mlng,  for  appellant 
Jerry  Mulloy  and  E.  O.  Scfaoonover,  both 
of  Pocahontas,  for  appellees. 
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-  HART,  J.  (after  stating  the  facts  as  above). 
It  api)ear8  from  the  record  that  the  Item  of 
$300  for  the  purchase  of  the  mules  and  the 
Item  of  $50  for  the  purchase  of  the  wagon 
were  embraced  In  the  exceptions  to  the  third 
and  final  account  current  of  the  guardian. 
The  plaintiff,  Ethel  Alton  Myers,  was  then  of 
age,  and  filed  exceptions  to  her  guardian's 
account.  The  guardian  and  the  ward  both 
testified  in  that  proceeding  about  the  same 
Items,  and  their  testimony  was  practically  the 
same  as  It  Is  in  the  present  case. 

[1]  The  court  found  against  the  ward  in 
favor  of  the  guardian  upon  the  exceptions  to 
his  third  and  final  account  current  This 
was  a  Judgment  of  the  court  which  was  con- 
dusive  as  to  these  items,  and  the  matter  is 
now  res  adjudlcata.  All  questions  relating  to 
these  items  were  necessarily  involved  in  the 
exceptions  to  the  final  settlement  of  the 
guardian  in  the  probate  court.  The  approval 
of  the  final  settlement  was  an  adjudication 
of  all  matters  Involved  in  It,  and  If  the  ward 
thought  the  Judgment  confirming  her  guard- 
ian's account  was  erroneous,  she  should  have 
appealed.  Nelson  v.  Cowling,  77  Arlc.  351,  01 
S.  W.  773,  113  Am.  St.  Rep.  155;  Ndson  y. 
Cowling.  89  Ark.  334, 116  S.  W.  890 ;  Beakley 
v.  Cunningham,  112  Ark.  71,  165  S.  W.  259; 
Moore  v.  Allen,  121  Ark.  335,  181  S.  W.  908. 

[2]  It  Is  also  claimed  by  counsel  for  the 
plaintlft  that  the  accounts  should  be  sur- 
charged and  falsified  because  they  show  that 
the  guardian  expended  for  the  maintenance 
of  the  ward  more  than  the  clear  Income  of 
the  estate,  without  having  previously  obtain- 
ed an  order  of  the  probate  court  therefor,  and 
that  the  case  comes  within  the  rule  announc- 
ed in  CampbeU  v.  Clark.  63  Ark.  450,  39  S.  W. 
262.  Therefore  counsel  claims  that  the  ac- 
counts should  be  restated  by  giving  eadx 
credits  only  as  the  probate  court  should  have 
allowed  in  the  first  Instance,  and  that  the 
court  erred  _  in  holding  that  the  guardian 
might  obtain  credTEs  exceeding  the  income  of 
bis  ward's  estate. 

As  we  have  already  seen,  the  ward  was  of 
^  age  at  the  time  the  guardian  filed  bis  third 
and  final  settlement  She  hied  exceptions  to 
his  account,  and  strenuously  opposed  his  get- 
ting credit  for  certain  items.  The  record 
shows  that  the  first  and  second  annual  ac- 
counts of  the  guardian  were  thoroughly  gone 
over  In  that  proceeding.  The  ward  stated  In 
plain  terms  In  that  proceeding  what  items 
of  her  guardian's  account  she  objected  to. 
No  objection  was  urged  to  the  account  that 


she  was  not  of  age  at  llie  time  certain  Items 
were  furnished  to  her,  and  that  these  Items 
exceeded  the  Income  of  her  estate.  Hie 
items  In  question  were  necessaries,  and  she 
does  not  complain  that  she  did  not  receive 
them. 

On  the  trial  of  the  exceptions  she  testified 
that  she  was  willing  to  pay  for  anything  that 
she  had  received  team  her  guardian,  and  that 
he  should  receive  credit  for  whatever  he  had 
furnished  her. 

Under  the  circumstances,  the  probate  court 
was  Justified  in  finding  that  she  ratified  the 
expenditure  of  all  matters  In  the  final  settle- 
ment to  which  she  made  no  objection.  It  Is 
true  that  Judgments  of  this  sort  are  not  to  be 
extended  by  mere  intendment  to  matters  not 
necessarily  involved  In  the  determination,  but 
it  Is  equally  clear  that  all  questions  neces- 
sarily Involved  In  the  Inquiry  then  before  the 
court  must  be  regarded  as  finally  and  ctmcln- 
siveiy  settled  by  the  adjudication  In  that 
proceeding.  In  that  proceeding  the  whole 
state  of  the  accounts  between  the  goardlflli 
and  the  ward  was  gone  Into,  and  the  court, 
after  restating  the  account  In  certain  partic- 
ulars, confirmed  it  The  ward  being  then  of 
age  and  having  filed  exceptions  as  to  all 
Items  of  the  first  and  second  annual  settle- 
ment, the  court  was  Justified  In  finding 
against  him  on  the  point  now  imder  consid- 
eration. Hudson  T.  Newton,  83  Ark.  223,  103 
S.  W.  170. 

Counsel  for  plaintiff  places  much  reliance 
in  the  case  of  Stubblefield  T.  Stubblefield,  105 
Ark.  594,  151  S.  W.  994.  We  do  not  think 
that  case  has  any  application  to  the  facts  in 
the  present  case.  There  the  Judgment  was 
reversed  and  the  lower  court  was  simply  di- 
rected to  take  as  a  basis  for  settlement  the 
sum  shown  to  have  been  due  In  the  gnanU- 
an's  last  settlement,  unless  an  affirmative 
showing  should  be  made  that  there  were 
notes  or  other  property  In  his  bands  not  In- 
eluded  In  that  settlement  The  very  basis  of 
the  exceptions  to  the  guardian's  final  settle- 
ment In  the  probate  court  as  shown  by  the 
record  in  the  present  case  was  that  the  court 
had  erred  In  allowing  certain  credits  to  the 
guardian. 

As  we  have  already  seen,  testimony  was 
taken  as  to  these  Items,  and  they  were  ad- 
judicated In  that  proceeding.  If  the  ward 
thought  the  Judgment  of  the  court  was  erro- 
neous, she  should  have  taken  an  appeal. 

Therefore  the  decree  will  be  affirmed. 
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YAZOO  &  M.  V.  R.  CO.  V.  HELENA  WHOLE> 
SALE  6R0CERY  CO.     (No.  38.) 

(Supreme  Court  of  Arkansas.    June  7,  1920.) 

1.  Pleading  <Ss»248 (3)— Change  In  exhibit  to 
complaint  for  damage  to  shipment  did  not 
change  cause  of  action. 

In  an  action  against  railroad  for  damage  to 
a  shipment,  where  plaintiff  was  allowed  to 
strike  out  the  word  "to"  from  the  exhibit. In 
the  nature  of  an  accoont  of  the  damaged  ship- 
ment sold,  and  to  insert  the  word  "for,"  so  that 
the  exhibit  read  "Sold  for"  the  railroad,  in- 
stead of  "Sold  to,"  there  was  no  amendment 
changing  the  cause  of  action  and  permitting 
recovery  on  one  different  from  that  pleaded. 

2.  Principal  and  agent  #s>lll(3)— Telegram 
held  to  have  defined  authority  of  agent  rela- 
tive to  damaged  shipment. 

Telegram    to    railroad's    agent    at    station 

'  from  its  claim  department  relative  to  handling 

of  a  damaged  shipment  of  potatoes  held  to  have 

defined  the  agent's  authority  in  regard  to  such 

shipment 

3.  Principal  and  agent  «s>|  1 1(3)— Telegram 
to  agent,  where  damaged  shipment  refused, 
assumed  liability  and  agreed  to  pay. 

Telegram  of  railroad's  claim  department  to 
tta  agent  at  a  station  relative  to  a  damaged 
shipment  refused  by  the  consignee  held  to  have 
assumed  liability  and  agreed  to  pay  it,  leaving 
it  open  to  the  agent  to  determine  the  extent 
of  liability  to  the  best  advantage. 

Appeal  from  Circuit  Court,  FbllUps  CSoon- 
ty;   J.  M.  Jackson,  Judge. 

Action  by  the  Helena  Wholesale  Grocery 
Company  against  the  Tazoo  &  Mississippi 
"Valley  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Fink  &  Dinning,  of  Helena,  for  appellant. 
R.  B.  Campbell,  of  Helena,  and  Sam  Lat- 
kln,  of  Little  Rock,  for  appellee. 

SMITH,  J.  The  complaint  in  this  case  con- 
sists of  two  counts,  in  each  of  which  damages 
to  a  car  of  potatoes  were  claimed.  Tlie  Hele- 
na Wholesale  Grocery  Company,  appellee 
here,  was  plaintiff  below  and  was  the  consign- 
ee In  both  shipments.  There  was  an  exhib- 
it to  each  count  of  the  complaint,  and  they 
are  Identical  in  form,  except  as  to  dates  and 
amounts.   Exhibit  A  reads  as  follows: 

"Helena,  Ark.,  S/26A8. 
"Sold  (to)  tor  T.  A  U.  V.  Railroad: 
Articles.                                 Weight.      Price. 
<5  bags  potatoes  hauled  to  dump..l62H     1.09     17T.U 
To  labor  overhauling  17E  bags 175  JO       17.50 


"Ou  No.  ttta.   Initial  eoo." 


194.62 


[1]  Over  the  objection  of  appellant,  appel- 
lee was  allowed  to  strike  out  the  word  "to" 
and  insert  the  word  "for,"  so  that,  as  a  re- 


sult of  that  amendment,  the  exhibit  was 
made  to  read  "Soft  for"  the  railroad,  instead 
of  "Sold  to"  the  railroad.  Appellant  insists 
that  this  amendment  changed  the  nature  of 
the  cause  of  action,  and  permitted  a. recovery 
upon  a  cause  of  action  that  was  entirely  dif- 
ferent from  the  one  stated  in  the  complaint 
We  think,  however,  ttiat  the  dumge  was,  In 
fact,  an  unimportant  one,  as  it  is  apparent 
that,  without  reference  to  the  amendment, 
the  sum  sought  to  be  recovered  is  the  dam- 
age to  a  shipment  of  two  cars  of  potatoes. 

The  testimony  is  chiefly  directed  to  the 
second  car,  although,  according  to  the  testi- 
mony offered  on  appellee's  behalf,  the  two 
cars  were  -handled  under  the  same  direction 
from  a  Mr.  Howell,  who  was  appellant's 
agent  at  Helena,  the  place  of  delivery  of  the' 
two  shipments.  The  amount  of  damages  ap- 
pears to  be  undisputed,  and  the  Jury  return- 
ed a  verdict  on  eadi  count  for  the  sum  sued 
for. 

As  to  the  first  car,  it  may  be  said  that,  ac- 
cording to  the  testimony  on  appellee's  be- 
half, Mr.  Howell  directed  appellee  to  take 
charge  of  that  car  and  dispose  of  the  pota- 
toes to  the  best  advantage,  and  to  present  a 
claim  for  the  damage,  and  that  this  was 
done.  The  Instructions  to  the  Jury  author- 
ized a  finding  for  appellee  for  both  cars,  pro- 
vided there  was  a  finding  that  the  agent  of 
the  railroad  company  had  authorized  appel- 
lee to  dispose  of  the  potatoes  and  that  the 
railroad  company's  agent  was  authorized 
to  make  that  settlement  The  railroad  com- 
pany asked  no  instruction,  except  one  di- 
recting a  verdict  in  its  favor,  and,  while  the 
testimony  Is  conflicting,  both  as  to  the  agent's 
authority  and  as  to  his  directions  to  appel- 
lee concerning  the  shipments,  the  testimony 
la  legally  sufficient  to  show  that  the  agent 
possessed  the  necessary  authority  and  that 
he  exercised  it. 

It  Is  insisted,  however,  that  as  to  the  sec- 
ond car  the  Jury  was  not  warranted  in  find- 
ing that  the  agent  had  made  a  settlement 
in  regard  thereto,  for  the  reason  that  the 
undisputed  testimony  shows  that  this  settle- 
ment was  made  pursuant  to  a  telegram  from 
the  general  claims  department  at  Chicago. 
It  appears  that  Mr.  White,  the  president  of 
the  grocery  company,  refused  to  receive  this 
second  shipment,  whereupon  Mr.  Howell 
wired  the  claims  department  In  Oiicago  for 
instructions,  and  in  response  received  the 
following  telegram: 

"Exchange  wires  date,  ART  10763,  potatoes, 
consignee  can't  legally  abandon  shipment  have 
him  take,  handle  best  advantage,  submit  a 
daim,  wire  delivery." 

When  shown  this  telegram.  White  stated 
that  he  would  handle  the  car  of  potatoes,, 
but  that  he  would  do  so  for  the  railroad 
company. 
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[2]  We  agree  with 'appellant  that,  what- 
ever may  have  been  the  aAiorlty  of  Howell 
in  regard  to  other  shipments,  this  telegram 
defined  his  authority  In  regard  to  this  sec- 
ond shipment  White  admits  that  he  saw 
this  telegram,  and  he  must  therefore  be  held 
to  have  known  that  It  measured  and  defined 
Howell's  authority  so  far  as  that  shipment 
was  concerned;  but  It  does  not  follow,  on 
that  account,  that  the  judgment  as  to  the 
second  car  must  be  reversed. 

[3]  The  telegram  set  out  above  was  sent  in 
response  to  one  advising  the  claims  depart- 
ment of  the  damaged  condition  of  the  ship- 
ment and  of  the  consignee's  refusal  to  re- 
ceive it.  The  purpose  of  the  telegram  from 
the  claims  departmtmt  was  to  Insist  that  ap- 
pellee could  not  legally  abandon  the  ship- 
ment, but  It  did  not  deny  liability  for  the 
damage  then  existing.  Upon  the  contrary, 
the  telegram,  fairly  interpreted,  concedes 
liability  and  expresses  a  purpose  to  dis- 
charge it.  The  consignee  was  directed  to 
handle  the  shipment  to  the  best  advantage 
and  to  submit  a  claim  for  such  damages  as 
could  not  be  avoided. 

This  direction  to  submit  a  claim  would  ap- 
pear to  indicate  that  the  railroad  company 
was  not  questioning  its  liability  for  the 
damages,  but  desired  to  investigate  only  the 
extent  of  that  liability,  and,  as  we  have  said, 
the  testimony  Is  undisputed  as  to  the  amount 
of  damage.  So  that  If,  as  we  hav«  conclud- 
ed, the  telegram,  set  out  above,  assumed 
UabiUty  and  agreed  to  pay  it,  and  the  extent 
of  this  liability  Is  undisputed,  it  is  unim- 
portant to  determine  whether  the  instmc- 
tlons  given  were'  applicable  to  the  second  car, 
as  well  as  to  the  first  one. 

We  conclude,  therefore,  that  there  is  no 
error  in  the  record,  and  the  Judgment  Is 
aflSrmed. 


SKINNER  V.  STONE.     (No.  37.) 

(Supreme  Court  of  Arkansas.     June  7,  1920.) 

1.  Frauds,  statute  of  ®=>ttO(l)— Offer  to  sell 
land  in  county  held  sufflclently  definite. 

Where  an  owner,  In  reply  to  an  inquiry  as 
to  his  price  on  a  descril)ed  80-acre  tract  of 
land  in  a  named  county,  offered  to  sell  his  120 
acres  in  that  county,  and  it  was  sliown  that  he 
owned  only  one  40-acre  tract  in  addition  to  the 
80-acre  tract,  the  offer  sufficiently  deiscribed 
the  land  to  comply  with  the  statute. 

2.  Speclflo  performance  «=»28  (2)— Conveyance 
of  fee  by  warranty  deed  Implied  where  con- 
tract did  not  specify. 

Where  the  contract  provided  for  the  sale 
of  the  land  without  specifying  the  kind  of  con- 
veyance, it  will  be  implied  that  a  conveyance 
of  the  fee  by  deed  with  general  warranty  was 
intended. 


3.  Spedflo  performanoe  «=s>l3 — Existence  of 
easement  known  t»  both,  bnt  not  menttonad, 
does  not  prevent  spedllo  parferfflanoe. 

The  existence  of  a  railroad  right  of  way 
on  land  agreed  to  be  sold,  which  was  known  to 
both  parties,  does  not  prevent  specific  per- 
formance of  the  contract  because  it  failed  to 
mention  the  easement,  since  its  exception  from 
the  conveyance  will  be  implied. 

4.  Specific  performance  ®=>94 — Request  to  send 
deed  to  bank  held  not  condition  which  pre- 
vented enforcement  of  contract. 

Where  purchaser  accepted  vendor's  offer 
to  sell  the  land  for  cash,  later  request  in  the 
letter  of  acceptance  that  the  vendor  execute 
the  deed  and  forward  it  to  a  designated  bank 
for  delivery  on  payment  of  the  price  was  not 
a  condition  of  acceptance  which  prevented  spe- 
dfic  performance  of  the  contract,  but  was  mere- 
ly a  suggestion  as  to  the  method  ol  perform- 
ance. 

5.  Specific  performance  «=>97(3)  —  If  vendor 
for  cash  desires  money  Instead  of  check  be 
must  give  purchaser  opportunity  to  pay. 

Since  in  ordinary  transactiona  a  check  or 
draft  is  regarded  as  the  equivalent  of  money, 
a  vendor  cannot  avoid  specdfic  performance  of 
bis  contract  to  sell  for  caah  on  the  ground  that 
the  purchaser  did  not  tender  payment  in  mon- 
ey, without  giving  the  purchaser  a  chance  to 
pay  in  money  after  the  offer  was  accepted. 

Appeal  from  Clark  (Aancery  Court;  Jas. 
D.  Shaver,  Chancellor. 

Suit  by  Will  W.  Stone  against  Lewis  Skin- 
ner. Decree  for  plalntur,  and  defendant  ap- 
peals.   Affirmed. 

J.  BL  Callaway,  of  Arkadelphla,  for  appel- 
lant 

J.  H.  &  D.  H.  Cnwlori,  of  Arkadelphla, 
for  appellee. 

SMITH,  J.  This  Is  a  suit  to  oiforoe  the 
specific  performance  of  a  contract  for  the 
sale  of  certain  lands  in  Clark  county  owned 
by  appellant,  Lewis  Skinner.  The  suit  is 
based  upon  the  following  correspondence: 

"Gordon,  Ark.,  June  8,  1919. 
"Mr.  Lewis  Skinner,  Pcrryville,  Ind. — Dear 
Sir:  I  am  in  the  land  business  here,  and  wiU 
buy  either  year  timber  on  the  east  half  of  the 
northeast  quarter  of  '  section  21,  township  9 
south,  range  20  west,  Clark  county,  Arkansas, 
or  I  will  buy  land  and  timber  if  yon  will  make 
me  a  fair  price  on  it  What  do  yon  want  for 
it? 

"Very  truly  yours,  Will  W.  Stone." 

"PerryviUe,  Ind.,  June  28,  1919. 

"Mr.  WiU  W.  Stone,  Gordon,  Ark.— Dear  Sir: 
Tour  letter  received  asking  for  prices  on  land 
owned  by  me  in  Clark  county,  Arkansas.  I 
will  sell  land  and  timber,  120  acres,  for  $2,- 
GOO  cash. 

"Yours  truly,  Lewis  Skinner." 

"Gurdon,  Ark.,  July  6,  1919. 
"Lewis  Skinner,  R.  F.  D.  No.  1,  Perryvflle, 
Ind.— Dear  Mr.  Skinner:    Xour  price  for  your 
120  acres  of  land  near  Smithton,  Clark  countx. 
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Arkansag,  is  rather  high,  bat  I  am.  accepting 
your  offer  to  take  $2,500  cash  for  this  land, 
and  am  inclosing  your  deed  Arkansas  form  for 
yon  to  make  deed  to  Will  W.  Stone  and  have 
acknowledged  before  a  notary  public,  attach 
draft  to  deed  and  send  to  the  Merchants'  '& 
Farmers'  Bank,  Ourdon,  Arkansas,  and  I  will 
take  care  of  same. 

"Very  truly  yours,  WUl  W.  Stone." 

It  will  be  observed  that  the  first  letter  was 
a  proposal  to  buy  the  timber  on  the  east  half, 
northeast  quarter,  section  21,  township  U 
south,  range  20  west,  or  to  buy  both  the  land 
and  the  timber,  and  in  response  appellant 
proposed  to  sell  120  acres  of  land  and  timber 
for  $2,500  cash.  The  testimony  taken  at  the 
trial  showed  that  appellant  owned,  In  addi- 
tion to  the  80  acres  above  described,  a  40- 
acre  tract,  making  120  acres,  and  that  be 
owned  no  other  land  In  that  county,  and  that 
the  two  tracts  constituted  the  land  referred 
to  by  appellant  in  his  letter  as  the  "land 
owned  by  nie  in  Clark  county,  Arkansas." 

It  also  appears- from  the  testimony  that 
appellant  made  no  response  to  the  letter  of 
July  5tli,  but,  Instead,  came  down  to  Clark 
county,  and  went  over  his  land  and  made 
Inquiry  about  Its  then  market  value  without 
letting  appellee  know  of  his  presence  In  the 
neighborhood.  Finally,  when  pressed  to  close 
the  deal  in  accordance  with  the  correspond- 
ence set  out  above,  appellant  declined  to  do 
so  upon  the  ground  that  the  minds  of  the 
parties  bad  not  met  upon  certain  essential 
details,  i^rst,  as  to  the  kind  of  deed  which 
diould  be  made,  whether  quitclaim  or  war- 
ranty. Second,  that  appellant  had  previously 
granted  a  right  of  way  over  a  portion  of  the 
land  to  a  sawmill  company  for  a  railroad,  and 
the  parties  had  not  reached  an  agreement  In 
regard  to  this  easqment.  It  is  also  urged 
that  appellant  knew  nothing  about  the  re- 
sponsiMllty  or  sc^vency  of  the  Merchants'  & 
Farmers'  Bank,  of  Gurdon,  Ark.,  and  could 
not  therefore  be  compelled  to  accept  this 
bank  as  his  agent  in  closing  the  transaction, 
and  that  no  tender  of  the  purchase  money 
had  been  made,  and  that  appellee's  offer  to 
"take  care"  of  a  draft  to  be  attached  to  the 
deed  could  not  be  treated  as  a  tender.  It  is 
also  said  that  the  letters  set  out  above  do 
not  meet  the  requirements  of  the  statute  of 
frauds,  in.  that  the  property  to  be  conveyed  is 
not  sufficiently  described. 

[1]  Answering  this  last  Insistence  flrst,  it 
may  be  said  that  api^ellnnt's  letter,'  fairly 
construed,  proposed  to  sell  all  the  land  owned 
by  him  in  that  county,  and  the  testimony 
shows  that  to  have  been  120  acres.  Appel- 
lee's first  letter  describes  particularly  and  ex- 
actly 80  acres  of  the  land,  and  the  testimony 
makes  the  remaining  40  acres  equally  as  cer- 
tain. Miller  v.  Dargan,  136  Ark.  237,  206  S. 
W.  319;  Fordyce  Lumber  Co.  v.  Wallace,  85 
Ark.  1,  107  S.  W.  160;  Hirschman  v.  Fore- 
liand,  114  Ark.  436,  170  S.  W.  98. 
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[2]  Upon  the  question  of  the  kind  of  deed 
■contemplated  by  the  parties,  this  court  has 
held  Uiat— 

"Where  a  party  agrees  to  convey  land,  and 
there  is  nothing  said  as  to  the  nature  and  ex- 
tent of  the  title  to  -  be  conveyed,  nor  anything 
connected  with  the  trans«.ction,  going  to  indi- 
cate the  particular  species  of  conveyance  in- 
tended; the  law  implies  a  deed  in  fee  simple, 
and  with  covenants  of  general  warranty." 
Holland  v.  Rogers,  33  Ark.  255;  Witter  v.  Bis- 
coe,  13  Ark.  422. 

[3]  Upon  the  question  of  the  prior  incum- 
brance it  may  be  said  that  In  decreeing  the 
specific  performance  of  the  contract  the  court 
expressly  excepted  the  right  of  way  pre- 
viously conveyed  the  lumber  company  for 
its  railroad.  Moreover,  the  testimony  shows 
tliat  appellee  knew  of  this  easement,  and  it 
will  therefore  be  presumed  that  he  proposed 
to  purchase  subject  to  it  Appellee  did  not 
prepare  the  deed,  but  BSfat  to  appellant  a 
blank  to  be  used,  and  appellant  had  both 
the  right  and  the  opportunity  to  pr^are  and 
return  to  appellee  a  deed  specifically  exempt- 
ing this  easement  if  he  thought  it  essential  so 
to  do. 

[4]  It  is  true^  of  course,  that  appellant 
could  not  have  been  required  to  close  the  deal 
through  the  Merchants'  &  Farmers'  Bank  at 
Gurdon ;  be  not  having  agreed  to  do  so.  But 
appellee  did  not  impose  this  as  a  conditl<m. 
The  letter  of  July  5th  must  be  treated  as  a 
suggestion  whereby  the  deal  could  be  closed 
without  delay,  and,  as  the  appellant  did  not 
ask  that  the  deal  be  closed  in  some  other 
manner,  he  is  no  position  to  say  that  appellee 
imposed  a  condition  which  was  not  satis- 
factory. 

{5]  So,  too.  In  regard  to  the  tender.  Ap- 
pellant did  not  exact  cash,  but  the  reference 
to  cash  must  be  treated  as  referring  to  the 
time  of  payment  rather  than  to  the  manner 
of  payment,  as  in  ordinary  transactions  a 
check  or  draft  Is  regarded  as  the  equivalent 
of  money.  Appellant  would  have  been  within 
his  legal  rights  in  demanding  money,  but  com- 
mon fairness  demanded  that  after  his  offer 
had  been  accepted  he  give  appellee  a  chance 
to  pay  in  money  if  that  condition  was  to  be 
Imposed.  We  tlilnk  a  binding  contract  was 
made  when  appellee,  by  bis  letter  of  July  5th, 
accepted  appellant's  pr<%H>sition,  contained  in 
the  letter  of  June  28th,  and  that  the  state- 
ment about  sending  the  draft  to  the  Mer- 
chants' &  Farmers'  Bank  was  not  an  addition- 
al and  unagreed  upon  condition,  but  was  a 
mere  suggestion  to  expedite  the  consumma- 
tion of  a  contract  which  the  letter  Itself 
Closed  by  accepting  unconditionally  appel- 
lant's offer  to  sell. 

We  conclude,  therefore,  that  the  court  cot- 
rectly  decreed  the  specific  performance  of  the 
couti-act,  and  that  decree  is  affirmed. 
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ANDER80N-TULLY  CO.  v.  filLLETT  LUM- 
BER  CO.     (No.  279.) 

(Supreme  Gonrt  of  Arkansas.    March  22,  1920. 
Keheariuf  Denied  AprU  12,  1920.) 

1.  Speclflo  performMoe  «=s>ll6%  —  Bill  net 
rendered  demurrable  by  exhibits. 

In  a  auit  for  specific  performance,  a  com- 
plaint alleging  a  contract  by  defendant  for  the 
sale  of  standing  timber  mna  not  rendered  de- 
murrable by  letters  and  telegrams  constituting 
the  alleged  contract  and  filed  as  exhibits  in 
response  to  defendant's  motion,  though  they 
showed  a  contract  with  B.  without  showing 
who  he  was  or  what  authority  he  had  to  bind 
defendant. 

2.  Specific  performaaoo  ®=»64— Conveyance  of 
standing  timber  is  conveyance  of  "Interest 
In  land." 

As  respects  specific  performance,  a  con- 
tract to  convey  standing  timber  ia  a  contract 
to  convey  an  "interest  in  the  land"  itself,  not- 
withstanding Acts  1905,  p.  361,  making  tim- 
ber in  certain  cases  personal  property  for  the 
purposes  of  taxation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
est] 

3.  Speclflo  performance  <S=»II6%— Complaint 
alleging  Insolvency  and  Inadequacy  of  rem- 
edy Is  good. 

In  a  suit  for  specific  performance,  a  com- 
plaint alleging  defendant's  insolvency  and  a 
consequent  inadequacy  of  remedy  is  good  as 
against  demurrer. 

4.  Specific  performance  ®=>65  —  Contract  to 
convey  standing  timber  may  be  enforced. 

Specific  performance  of  a  contract  to  con- 
vey standing  timber  may  be  granted. 

5.  Specific  performanoe  «=s>29( I)— Contract  to 
convey  merchantable  timber  may  bo  enforc- 
ed If  proof  shows  deflniteness. 

A  contract  for  the  conveyance  of  merchant- 
able timber  on  described  land  may  be  specific- 
ally enforced  if  the  proof  shows  the  term 
"merchantable  timber"  to  be  one  of  such  defi- 
nite signification  as  to  be  a  sufficient  designa- 
tion of  the  timber  sold. 

Appeal  from  Arkansas  Chancery  Ooart; 
Jobn  M.  Elliott,  Chancellor. 

Suit  by  the  Anderson-Tally  Company 
against  the  Oillett  Lumber  Ciompany.  From 
a  decree  for  defendant,  plaintiff  appeales. 
Reversed  and  remanded,  with  directions. 

T.  J.  Mober,  of  Gillett,  and  John  U  In- 
gram, of  Stuttgart,  for  appellant 
W.  N.  Carpenter,  of  De  Witt,  for  api)eUee. 

SMITH,  J.  App^ant,  hereafter  referred 
to  as  plaintiff,  filed  a  complaint  against  ap- 
pellee, hereafter  referred  to  as  defendant, 
containing  the  following  allegations:  That 
'both  plaintiff  and  defendant  are  corpora- 
tions.    That  on  or  about  August  13,  1919, 


defendant  was  the  owner  of  Spanish  grants 
2388  and  2406,  In  Arkansas  county.  Ark.,  and 
that  on  or  about  that  date  defendant,  by  let- 
ters and  telegrams,  sold  plaintiff  all  the  mer- 
chantable timber  standing  on  said  lands,  ex- 
cept the  pecan  and  hackberry,  for  the  price 
and  sum  of  $G,000.  That  defendant  bad  re- 
fused to  perform  said  contract,  and  was  at- 
tempting to  sell  the  timber  to  other  parties, 
and  would  do  so  unless  restrained.  That 
plaintiff  "had  purchased  this  particular  tract 
of  timber  for  its  kind,  character,  and  qual- 
ity of  timber  thereon,  for  a  particular  use 
and  purpose,  and  that  they  cannot  obtain 
any  other  of  like  kind,  character,  and  qual- 
ity that  will  suit  and  fulfill  the  purposes 
for  which  they  purchased  this  particular 
tract."  Plaintiff  alleges  its  willingness  and 
readiness  to  purchase  the  timber,  and  ten- 
ders Into  court  $6,000  for  that  purpose. 

The  insolvency  of  the  defendant  was  al- 
leged, and  there  was  a  prayer  for  a  tempo- 
rary restraining  order  to  prevent  defendant 
from  selling  the  timber,  and  for  a  decree  for 
the  specific  performance  of  the  contract  to 
sell. 

A  motion  was  filed  by  defendant  to  re- 
quire plaintiff  to  file  the  letters  and  tele- 
grams constituting  the  contract,  and  In  re- 
sponse to  this  motion  plaintiff  filed  the  let- 
ters and  telegrams  passing  hetweoi  idain- 
tiff,  Anderson-Tnlly  (Company,  and  one  Cal  ° 
Balmer,  which  make  a  complete  and  valid 
contract,  except  that  it  does  not  appear  from 
this  correspondence  who  Cal  Balmer  was, 
nor  what  authority,  if  any,  he  had  to  act  for 
the  defendant. 

[f]  The  point  is  made  that  this  la  a  case 
in  equity,  and  that  the  exhibits  above  refer- 
red to  are  the  foundation  of  the  action  and 
will  control  the  avermmts  of  the  complaint, 
and  that  these  exhiUts  show  no  authority  for 
Balmer  to  act  for  defendant  and  that  there- 
fore defendant  is  not  bound. 

It  is  also  Insisted  that  under  Act  No.  146, 
Acts  190S,  p.  361,  timber  which  has  been 
sold  apart  from  the  land  on  which  it  stands 
becomes  personalty,  and  that  specific  per- 
formance should  be  denied  on  that  accoimt. 

It  is  true  the  exhibits  to  the  complaint  do 
not  disclose  who  Balmer  is,  nor  what  au- 
thority he  had  to  act  for  and  bind  the  de- 
fendant. But  that  is  a  matter  of  proof.  Ttie 
complaint  alleges  a  valid  contract  for  the  sale 
of  the  timber,  and  the  exhibits  do  not  cbn- 
fiict  with  that  allegation.  When  the  case 
has  been  developed,  these  exhibits  may  or 
may  nor  prove  sufficient  to  bind  the  defend- 
ant That  will  depend  on  Balmer's  author- 
ity to  act  for  it  But  the  exliiblts  do  not. 
on  their  face,  show  Balmer  to  have  been 
without  authority,  and  we  must  therefore, 
in  testing  the  sufficiency  of  the  complaint 
on  demurrer,  say  that,  by  intendment,  the 
contrary  is  alleged. 

[2]  We  thhik  the  act  of  1905  is  of  no  im- 
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Itortance  here.  The  title  to  the  act  is  "An 
act  to  make  timber  in  certain  cases  in  this 
state  personal  property  tor  the  purposes  of 
taxation."  In  a  number  of  cases  prior  to 
the  passage  of  this  act,  we  recognized  tim- 
ber as  a  part  of  the  realty  and  held  that  a 
conveyance  of  it  as  such  conveyed  an  interT 
est  in  the  land  itself;  and  we  think  there 
was  no  legislative  intent  to  overturn  those 
decisions.  And  in  a  nnmber  of  cases  since 
that  act  we  have  reiterated  the  doctrine  tiiat 
a  conveyance  of  the  timber  on  a  certain  tract 
of  land  is  a  conveyance  of  an  interest  in  the 
land  itself,  and  that  the  timber  is  real  estate 
until  it  is  severed  from  the  soil.  Griffith  v. 
Ayer-Lord  Tie  Co.,  109  Ark.  223,  150  S.  W. 
218;  Graysonia-NashTille  Irbr.  Co.  v.  Saline 
Development  Co.,  118  Ark.  192,  176  S.  W.  120, 
and  cases  there  cited.  The  act  is  intended 
to  make  timber  sold  separately  and  apart 
from  the  land  on  which  it  stands  person- 
alty for  the  purposes  of  taxation,  so  that  the 
land  and  the  timber  may  be  separately  assess- 
ed and  the  owner  of  the  land  be  not  requir- 
ed to  pay  the  taxes  on  the  timber,  which 
would  otherwise  be  charged  to  him  as  a  part 
of  the  land. 

[3]  The  demurrer  should  not  have  been 
sustained  because  there  is  an  allegation  of 
Insolvency  and  a  consequent  inadequacy  of 
remedy,  and  it  may  be  that  testimony  can  be 
adduced  showing  a  special  and  peculiar  val- 
ue In  the  timber  which  gives  it  a  value  to 
the  plalntifT  which  a  judgment  for  damages 
could  not  adequately  compensate.  But  we  do 
not  decide  the  point,  as  it  is  not  especially 
insisted  upon  in  the  briefs  and  is  evidently 
not  the  question  which  will  be  decisive  of 
the  case  when  the  cause  is  tried  out  on  its 
merits,  upon  the  remand  of  the  cause  for 
ttaat  purpose. 

[4]  The  point  to  which  counsel  have  chief- 
ly directed  attention,  and  the  difficult  ques- 
tion in  the  case,  is  whether  specific  perform- 
ance will  lie  to  compel  a  conveyance  of  tim- 
ber. It  appears  from  the  exhibits  tliat  Uie 
parties  contemplated  a  deed  from  defendant 
to  plaintiff.  Tills  deed  would  have  evidenc- 
ed, not  only  the  timber  conveyed,  but  that  re- 
served, and  would  liltewise  liave  evidenced 
the  time  given  for  the  removal  of  the  timber, 
which  was  live  years. 

In  the  article  on  Specific  Performance  In 
25  K.-  C.  I.,  p.  238,  It  is  said  that— 

"In  similar  manner  an  option  to  sell  standing 
timber,  after  being  nncohditiODally  accepted 
by  the  vendee,  may  be  specifically  enforced 
against  the  vendor." 

In  support  of  that  text  the  case  of  Bryant 
Timber  Co.  v.  Wilson,  151  N.  C.  154,  05  S.  E. 
932,  134  Am.  St.  Rep.  982,  is  cited.  The  con- 
tract there  ordered  specifically  performed  is 
not  essentially  dlfterent  from  the  one  here 
under  review,  and  in  that  case  the  Supreme 
Court  of  North  Carolina  said: 
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"The  contract  is  definite  and  certain  u  to 
its  subject-matter,  its  stipulations,  its  purposes, 
its  parties,  and  the  circumstances  under  which 
it  was  made.  Its  meaning  is  plain  and  its  vari- 
ous provisions  carefully  and  dearly  stated. 
There  is  a  valuable  consideration.  The  agree- 
ment la  mutual.  Specific  performance  is  not- 
only  entirely  practicable,  but  is  necessary  in 
order  to  give  the  plaintiff  the  full  benefit  of  the 
contract,  and  there  is  nothing  inequitable  in 
its  enforcement.  In  short,  the  contract  has 
every  requisite  which  is  nsually  regarded  as 
necessary  to  authorize  a  court  of  equity  to  com- 
pel specific  performance.  Pomeroy,  Eq.  Ju- 
risprudence, a  1400,  1505.  Then,  again,  the 
contract  does  not  deal  with  personal  property. 
It  plainly  savors  of  the  realty.  Growing  trees 
are  often,  especially  In  the  older  cases,  re- 
garded as  a  part  of  the  land,  and  the  sale  there- 
of as  a  sale  of  an  interest  in  land.  28  Am.  & 
Eng.  Enc.  of  Law,  537,  and  cases  cited.  In 
this  state  growing  trees  have  ever  been  re- 
garded as  part  of  the  realty,  and  deeds  and 
contracts  concerning  them  are  governed  by 
the  laws  applicable  to  land.    [Cases  cited.]" 

In  the  case  of  Omaha  Lbr.  Co.  ▼.  CoK>pera- 
tive  Inv.  Co.,  65  Colo.  271,  133  Pac.  1112,  a 
contract  for  the  sale  of  timber  provided 
that  the  title  to  the  timber  was  to  remain 
In  the  grantor  until  removed,  and  it  was 
therefore  contended  that  this  was  a  contract 
for  the  sale  of  chattels,  and  not  for  an  inter- 
est tn  real  estate,  and  that,  for  that  reason, 
it  could  not  be  specifically  enforced.  The  Su- 
preme Court  of  Coloradd  said  this  conten- 
tion could  not  be  sustained,  and  in  the  opln- 
tion  in  that  case  it  was  said: 

"It  seems  to  be  quite  well  settled  that  a  con- 
tract for  the  sale  of  timber  such  as  we  are  now 
considering  may  be  specifically  enforced.  The 
English  rule  was  stated  to  be :  'Thus  a  contract 
for  a  sale  of  timber  can  be  specifically  execut- 
ed, although  the  timber  is  to  be  cut  down  at 
a  future  time  or  at  intervals,  and  the  money 
to  be  paid  by  installments.  It  is  a  certain 
contract,  and  the  manner  of  dealing  with  the 
thing  sold,  by  future  cuttings,  is  no  objection 
to  a  spedfic  performance.  The  one  man  sells 
the  timber,  and  the  other  pays  for  it  the  price 
contracted  for.  Here  part  of  this  contract  is 
at  once  capable  of  a  specific  execution.  This 
admits  of  no  doubt'  Gervais  t.  Edwards,  2 
Drury  &  Warren,  83." 

See,  also,  other  cases  there  cited,  and  Gil- 
fallan  V.  Gilfallan,  Ann.  Cas.  1915D,  784,  789; 
Davis  V.  Martin  Stave  Co.,  113  Ark.  331,  168 
S.  W.  553. 

[6]  It  Is  finally  insisted  that  the  contract 
was  not  Bufllclently  definite  to  support  this 
action,  for  the  reason  that  it  does  not  define 
the  term  "merchantable  timber."  In  reply, 
it>may  be  said  that  the  proof  may  show  this 
to  be  a  term  of  such  definite  signification  as 
to  be  a  sufficient  designation  of  the  timber 
sold  without  explanatory  words  accompany- 
ing it  in  the  contract  L>lston  v.  Chapman 
&  Dewey  Land  Co.,  77  Ark,  120,  91  S.  W.  27. 
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The  decree  of  the  court  below  Is  therefore 
reversed,  and  the  cause  remanded,  with  di- 
rections to  overrule  the  demurrer. 


HOME  PROTECTIVE  ASS'N  v.  MORSE. 
(No.  298.) 

(Supreme  Court  of  Arkansas.    March  29, 
1820.) 

1.  Insurance  ®=38I5(3)— Reply  to  answer  lot 
oounterclaliii  or  set-off  not  necessary. 

In  an  action  against  a  fraternal  insurance 
order  on  a  life  policy,  it  was  not  necessary  to 
file  a  reply  to  put  in  issue  allegations  in  the 
answer  alleging  that  the  constitution  and  by- 
laws of  the  fraternal  order  expressly  provided 
that  no  person  over  60  years  of  age  was  eligi- 
ble for  membership  and  that  the  application 
provided  that  an  answer  to  the  query  therein 
as  to  age  of  the  applicant  was  a  warranty,  in 
view  of  Kirby's  Dig.  {  6108. 

2.  Insurance  ®=38I7(2)— Insurance  order  must 
Introduce  constitution,  by-laws,  and  applica- 
tion containing  provisions  relied  on  as  de- 
fense. 

In  an  action  against  a  fraternal  insurance 
order  on  a  life  policy,  it  was  incumbent  upon 
the  defendant  to  introduce  in  evidence  the  con- 
stitution, by-laws,  and  applications  containing 
provisions  to  the  effect  that  persons  over  60 
years  of  age  were  ineligible  for  membership 
and  that  answers  to  queries  in  application  as 
to  age  constituted  warranties,  relied  upon  as  a 
defense. 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty;  James  Cochran,  Judge. 

Suit  by  Cassle  Morse  Against  the  Home 
Protective  Association.  Judgment  for  plaln- 
tlff,  and  defendant  appeals.    AJBrmed. 

John  Mayes,  of  Fayettevllle,  for  appellant 
El.  D.  Cbastain,  of  Van  Baren,  for  appdlee. 

HUMPHREYS,  J.  Appellee  instituted  suit 
against  appellant,  a  fraternal  Insurance  or- 
der, in  the  Crawford  circuit  court,  to  recov- 
er 1637.50,  a  12  per  cent,  penalty,  and  an  at- 
torney's fee^  on  a  certificate  of  insurance  No. 
662.  roll  No.  2  on  the  life  of  her  husband,  in 
which  she  was  named  as  beneficiary.  It 
was  alleged  In  the  complaint  that,  during  the 
life  of  the  policy,  her  husband,  the  insured, 
died,  and  that,  although  all  requirements 
of  the  policy  had  been  complied  with  and 
proof  of  death  made,  appellant  had  failed  to 
pay  the  amount  due  her  on  the  policy. 
.  Appellant  answered,  admitting  the  execu- 
tion of  the  policy,  the  payment  by  the  In- 
sured of  all  assessments  tliereon,  the  detttb 
and  proof  of  death  of  the  insured,  and  the 
demand  for  and  refusal  of  payment  of  the 
amount  claimed  under  the  terms  of  the  pol- 
icy; but  interposed,  as  defenses  to  the  claim. 


first,  fraud  of  the  insured  in  the  procnremoit 
of  the  policy  by  representing  his  age  to  be  58 
when  in  fact  be  was  68  years  old,  and,  sec- 
ond, the  warranty  of  the  insured  in  bis  ap- 
plication for  insurance  that  he  was  not  over 
60  years  old,  and  eligible  for  membership  un- 
der the  constitution  and  by-laws  of  the  as- 
sociation which  prohibited  persons  over  that 
age  from  joining  the  order. 

The  cause  was  submitted  to  a  Jury  upon 
the  pleadings,  evidence,  and  Instructions  of 
the  court,  whldi  resulted  In  a  verdict  and 
Judgment  against  appellee  for  $637.50.  Prom 
that  Judgment,  an  appeal  has  been  duly  pros- 
ecuted to  this  court. 

[1,2]  Appellant  insists  that  the  court  sub- 
mitted  the  case  upon  the  sole  Issrie  of  wheth- 
er or  not  the  policy  was  obtained  by  the  in- 
sured through  a  misrepresentation  of  his  age 
and  committed  reversible  error  in  withdraw- 
ing the  other  Issue — that  of  warranty  of  age 
— from  the  consideration  of  the  Jury.  It  was 
alleged  as  a  matter  of  defense  in  the  answer 
that  the  constitution  and  by-laws  of  the  fra- 
ternal order  expressly  provided  that  no  per- 
son over  60  years  of  age  was  eligible  for 
membership  therein,  and  that  the  application 
signed  by  the  insured  to  obtain  the  certifi- 
cate of  insurance,  made  the  basis  of  this  ac- 
tion, provided  that  the  answer  to  the  query 
therein  as  to  the  age  of  the  applicant  was  a 
warranty.  The  evidence  abstracted  revealed 
that  the  insured  was  more  than  60  years  of 
age  at  the  time  he  applied  for  the  certificate 
of  Insurance.  The  constitution  and  by-laws 
of  the  order  and  the  application  for  Insur- 
ance, signed  by  the  insured,  were  not  lntro> 
duced  In  evidence  and  do  not  appear  in  the 
abstract  of  the  bill  of  exceptions.  Learned 
counsel  for  appellant  asserts  that  appellee 
admits  that  a  party  over  60  years  of  age  is 
not  eligible  to  membership  in  said  insurance 
company,  and  that  the  statements  as  to  the 
application  were  made  warranties  by  the  con- 
tract. We  find  no  such  admission  In  the  rec- 
ord. We  presume  the  admission  grows  out  of 
the  inference  that  it  was  necessary  for  appel- 
lee to  file  a  reply  denying  these  allegations 
in  the  answer.  It  was  not  necessary  to  file 
a  reply  to  the  answer  in  order  to  put  the  al- 
legations thereof  in  Issue.  A  reply  is  only 
necessary  under  our  Code  where  the  alle- 
gations in  the  answer  are  in  the  nature  of  a 
counterclaim  or  set-off.  Kirby's  Digest,  | 
6108.  In  addidon  to  tendering  the  iBsne  in 
the  answer,  appellant  should  have  and  it  was 
incumbent  upon  him  to  Introduce  In  evidence 
th.e  constitution,  by-laws,  and  application 
containing  the  provisions  relied  upon  as  a  de- 
fense. Not  having  done  so,  there  was  no 
evidence  upon  which  to  send  the  issue  to 
the  Jury  as  to  whether  the  answer  to  the 
query  as  to  the  age  constituted  a  warranty. 
This  court  said,  in  the  case  of  National  An- 
nuity  Association  v.   McCall,   103   Ark.  201 
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(221 

(gnoting  syllabiw  1),  146  a  W.  125,  48  L.  B. 
A.  (N.  S.)  418,  tliat—   , 

"Where  an  insurance  company,  being  sued 
on  a  policy  of  insnrance,  relied  on  the  falsity 
of  certain  answers  in  the  application  for  in- 
surance, the  bnrden  ia  upon  it,  to  prove  the  ez- 
ectttion  of  the  application  by  the  insured,  and 
that  he  had  made  the  answers  as  alleged,  as 
well  as  their  falsity." 

No  error  appearUig,  the  Jndgment  la  af- 
firmed. 


MITCHELL  ¥.  8CHULTE.     (No.  221.) 

(Supreme  Court  of  Arkansas.    March  1, 1920.) 

1.  MoohanlcB'  liens  <S=»I32(I)  —  Void  unleaa 
fliod  wlthla  ainaty  dayt. 

A  materialman's  lien  not  filed  within  90 
days  from  the  time  the  last  item  of  material 
was  furnished  is  void. 

2.  Coatraota  «=>7 1  (3)— Pranlae  to  pay  douM- 
fol  obligation  In  consideration  of  forbearance 
blading. 

If  a  doubtful  or  void  daim  ia  in  good  faith 
beUeved  to  be  well  founded,  a  forbearance  to 
prosecute  it  until  a  certain  time  is  a  sufficient 
consideration  to  support  an  agreement  to  pay  it. 

3.  Contracts  «=>  1 93— Letter  not  promise  to 
pay  void  medianlo's  lien. 

A  letter,  "I  write  you  in  regard  to  lien  filed 
by  L.,  formerly  known  as  B.  L.  Company,  on 
my  bouse  for  unpaid  lumber  bill.  Please  do 
not  file  suit  but  give  me  more  time,  say  until 
December  1,  1917,  and  I  will  pay  same,"  was 
a  promise  only  to  pay  the  lieu  and  not  to  pay 
any  debt  which  the  contractors  owed  the  ma- 
terialman, and,  the  lien  being  void,  the  writer 
waa  not  liable  for  any  amount  by  reason  of 
such  promise. 
McColloch,  C.  J.,  and  Smith,  J.,  dissenting. 

Apptal  from  Sebastian  Chancery  Court; 
J.  V.  Bourland,  Chancellor. 

Snlt  by  L.  D.  Mitchell  against  Ella  Scbulte 
and  others.  From  a  jndgment  In  favor  of 
plaintiff  for  part  of  the  relief  demanded,  the 
plaintiff  appeals,  and  the  named  defendant 
prosecutes  a  cross-appeal.  Affirmed  on  direct 
appeal,  and  reversed  and  remanded  on  cross- 
appeal,  with  Instructions. 

Dally  &  Woods,  of  Ft.  Smith,  for  appellant. 
T.  P.  Winchester,  of  Ft  Smith,  for  appellee. 

HUMPHBBTS,  3.  Appellant  instituted 
anit  in  the  chancery  court  of  Sebastian  county. 
Ft.  Smith  district,  against  appellee,  the  owner 
of  a  lot  in  Ft  Smith,  and  Foster  &  Paget, 
contractors,  to  recover  a  balance  of  $20S.26 
and  to  enforce  a  materialman's  lien  against 
the  lot,  on  account  of  material  alleged  to 
bave  been  sold  to,  and  used  by,  the  contrac- 
tors in  the  construction  of  a  dwelling  therecm. 
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Tbe  material  averments  In  the  complaint 
were  that  appellee  owned  the  lot;  that  appel> 
lant's  predecessor  In  business,  H.  B.  Boyer, 
sold  Foster  &  Paget,  contractors,  tbe  material 
for  the  conatructi<m  of  a  dwelling  thereon; 
that  they  owed  a  balance  of  $268.26  on  the 
account ;  that  be  gave  the  required  notice  to 
appellee  and  filed  a  materialman's  lien  against 
tbe  property  within  tbe  time  fixed  by  law; 
that  appellee  agreed  in  writing  to  pay  the 
amount  of  tbe  lien  in  consideration  of  an 
extension  of  time  for  tbe  enforcement  of  the 
lien  by  suit  The  prayer  was  for  a  personal 
Judgment  against  the  contractors  and  ap- 
pellant, the  declaration  of  a  lien  against  the 
property,  and  an  order  of  sale  to  satisfy 
same. 

Appellee  filed  an  answer,  xlenylng  each 
material  allegation  ta  the  complaint,  and,  in 
addition,  alleged,  In  substance,  that  she  had 
paid  the  contractors  the  contract  price  for  the 
dwelling  erected  by  them  on  said  lot  in  tbe 
spring  of  1917,  except  $137  which  she  paid  to 
appellant  after  tbe  lien  was  filed;  that  tbe  lien 
was  filed  more  than  90  days  after  the  last 
item  of- material  was  furnished  for  tbe  con- 
struction of  the  dwelling;  that  tbe  written 
promise  only  bound  her  to  pay  any  valid  and 
enforceable  Hen  against  her  property ;  that 
the  amount  for  which  the  lien  was  claimed 
had  been  paid  to  appellant  and  improperly 
credited  by  blm  to  the  Traylor  Job,  for  whom 
tbe  contractors  were  building  a  bouse  at  tbe 
same  time  tbey  were  constructing  her  dwell- 
ing. 

The  cause  was  submitted  to  the  chancellor 
upon  the  pleadings,  tbe  statutory  notice  to 
appellee,  and  tbe  lien  filed  on  October  22, 1917, 
pursuant  thereto,  the  assignment  of  tbe  lien 
by  H.  B.  Boyer  to  appellant,  the  letter  of  date 
October  24, 1917,  written  by  appellee  to  appel- 
lant's attorney,  the  attorney's  reply  thereto, 
and  the  evidence,  which  resulted  in  a  decree 
in  favor  of  appellant  against  O.  B.  Foster  for 
$268.26.  against  appellee  for  $67.56,  and  a 
denial  of  the  lien. 

From  the  refusal  of  the  court  to  adjudge 
the  full  amount  of  tbe  claim  against  appellee 
and  to  fix  and  enforce'a  lien  therefor  against 
the  property,  appellant  has  prosecuted  an 
appeal;  and,  from  the  decree  against  appellee 
for  $67.56,  appellee  has  prosecuted  a  cross- 
appeal  and  the  cause  is  before  this  court  for 
trial  de  novo. 

[1]  Appellant's  predecessor  la  business,  H. 
B.  Boyer,  furnished  O.  B.  Foster  and  his 
partner,  Paget,  tbe  material  used  by  them  in 
constructing  the  residence  for  appellee  on  tbe 
lot  in  question.  Api)ellee  paid  Foster  tbe 
contract  price,  except  $137  retained  by  her  to 
force  the  contractors  to  finish  tbe  bouse, 
which  tbey  never  did.  During  tbe  construc- 
tion of  the  residence,  tbe  contractors  were 
also  building  a  house  for Traylor.  Ac- 
cording to  a  preponderance  of  tbe  evidence,  a 
payment  of  $200  by  O.  B.  Foster  on  appellee's 
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Job  was  improperly  credited  to  Traylor's  Job, 
and  an  item  for  screen  material,  of  date  July 
26,  1917,  was  improperly  charged  against 
appellee's  Job.  These  findings  of  fact,  after 
a  careful  consideration  of  the  evidence,  dis- 
pose of  appellant's  contention  that  the  find- 
ings by  the  chancellor  in  these  particulars 
were  contrary  to  the  preponderance  of  the 
eridence.  After  notice  to  appellee  of  appel- 
lant's intention  to  file  a  lien,  she  paid  appel- 
lant the  amount  of  fl37  withheld  by  her  to 
force  a  completion  of  the  house.  This  pay- 
ment, together  with  a  deduction  of  $200  Item 
paid  by  Boyer  on  appellee's  Job  and  improper- 
ly credited  to  the  Traylor  Job,  and  the  item 
of  $1.40  for  screening  improperly  charged 
against  appellee's  Job,  reduced  appellant's 
claim  against  appellee  to  $67.56,  which  formed 
the  basis  for  the  Judgment  rendered  against 
her  by  the  chancellor,  from  which  she  has 
prosecuted  a  cross-appeal.  Eliminating  the 
item  improperly  charged  for  screening,  the 
last  item  of  material  furnished  to  the  contrac- 
tors by  appellant  for  the  construction  of 
appellee's  house  was  furnished  July  10,  1917. 
The  lien  was  filed  October  22, 1917,  more  than 
90  days  after  the  last  item  was  furnished  and, 
in  consequence  of  the  failure  to  file  it  within 
the  statutory  period,  was  a  void  lien.  This 
finding  of  fact  also  disposes  of  appellant's 
contention  that  the  chancellor's  finding  that 
no  lien  existed  against  the  property  was  con- 
trary to  the  weight  of  the  evidence. 

[2,  3]  Appellant  contends  that  notwithstand- 
ing the  invalidity  of  the  Hen  appellee  is  bound 
to  pay  the  debt  in  consideration  of  a  forbear- 
ance by  appellant  to  institute  proceedings  int- 
mediately  to  enforce  the  claim.  It  is  suggest- 
ed that  if  the  claim  be  regarded  as  doubtful, 
or  void  and  in  good  faith  believed  to  be  well 
founded,  a  forbearance  to  prosecute  it  until 
December  1,  1917,  was  a  sufficient  consider- 
ation to  support  an  agreement  to  pay  it  A 
number  of  decisions  are  cited  in  support  of 
that  doctrine.  Matthews  v.  Morris,  81  Ark. 
222;  Lay  v.  Brown,  106  Ark.  1,  151  S.  W. 
1001;  Brinkley  Car  Works  &  Mfg.  Co.  v.  Cook, 
110  Ark.  325,  161  S.  W.  10G5.  While  the  rule 
thus  announced  is  sound,  it  does  not  reach  the 
real  point  for  determination  in  this  case.  The 
real  point  Involved  here  Is  whether  by  the 
writing  appellee  bound  herself  to  pay  appel- 
lant's claim.  This  must  be  determined  by  a 
proper  Interpretation  of  the  letter  written  by 
appellee  to  appellant's  attorney  and  his  reply 
thereto.    The  letters  are  as  follows: 

"Mr.  Harry  K.  Dally,  City— Dear  Sir:  I 
write  you  in  regard  to  lien  filed  by  L.  D. 
Mitchell,  formerly  known  aa  Boyer  Lumber 
Company,  on  my  house,  2308  Tilles  avenue,  for 
unpaid  lumber  bill.  Please  do  not  file  suit  but 
give  me  more  time,  say  until  December  1, 
1917t  and  I  will  pay  same. 

"Yours  truly,       EUa  Schulte, 

"2308  TiUes  Ave." 

"Miss  Ella  Schulte,  2308  Tilles  Avenue,  Ft. 
Smith,  Arkansas — Dear  Miss  Schulte:  We  are 
in  receipt  of  your  letter  of  the  24th  iust  with 


respect  to  the  L.  D.  Mitchell  lien,  in  whidi  yon 
agree  to  pay  same  on  December  1,  1917,  and 
in  reply  thereto  beg  to  state  that  this  meets 
with  the  approval  of  our  clients,  and  no  action 
will  be  taken  by  us  before  that  time. 

"Very  truly  yours,         Kimpel  &  Daily." 

Appellant's  contention  is  that  tho  writing 
is  broad  enough  to  obligate  appellee  to  pay 
the  entire  claim  or  indebtedness.  We  do  not 
think  the  contention  sound.  The  language  of 
the  letter  written  by  appellee  to  appellant's 
attorney  Indicates  appellee's  Intention  to 
liquidate  a  valid  and  subsisting  lien  against 
her  property,  if  given  time.  The  promise  was 
to  pay  the  Hen,  not  to  pay  any  debt  which  the 
contractors  owed  appeUant  for  material  fur- 
nished for  the  construction  of  the  house 
That  It  was  the  lien  to  which  appellee  was 
addressing  herself  is  more  clearly  evid^iced 
by  the  reply  of  the  attorney,  which,  in  part, 
is  as  foUows: 

"We  are  in  receipt  of  your  letter  of  the  24th 
inst.  with  respect  to  the  L.  D.  Mitchell  lien,  in 
which  you  agree  to  pay  same  on  December  1, 
1917." 

We  are  unable  to  construe  the  language  of 
the  letter  into  an  obUgation  to  pay  a  void 
lien  which  did  not  imperil  her  property  or  to 
pay  the  debt  of  another  which  did  not  Iiazard 
her  property.  Under  this  interpretation  of 
her  obligation,  it  was  improper  to  render  tite 
personal  Judgment  against  her  for  $67.56. 

The  decree  on  the  direct  appeal  is  therefore 
affirmed,  but  reversed  and  remanded  on  the 
cross-appeal,  with  Instructions  to  dismiss  the 
biU  against  appellee  for  the  want  of  equity. 

McCULLOCB,  O.  J.  (dissoiting).  The  deci- 
sion of  the  majority  totally  disregards  the 
contract  between  the  parties  as  evidenced  by 
the  two  letters  set  forth  in  the  opinion.  They 
say  that  the  correspondence  refers  to  the  lien, 
but  not  to  the  payment  of  the  debt,  and  refers 
to  a  lien  filed  in  apt  time,  not  to  one  wliich, 
for  any  reason,  is  invalid.  In  this  view  of 
the  matter  the  contract  had  no  binding  force 
wliatever;  for,  if  the  lien  was  valid,  it 
needed  no  new  promise  to  make  it  effective, 
and  if  the  promise  did  not  amount  to  an 
obligati(Hi  to  pay  Che  debt  for  which  the  lien 
was  asserted,  it  did  not  rise  to  the  dignity  of 
a  contract  at  all. 

There  was  a  conflict  in  the  testimony  as  to 
the  payments  on  the  account  of  appellant, 
as  well  as  to  the  time  of  completion  of  appd- 
lee's  house  by  Foster,  the  contractor;  but  it 
may  be  conceded  tliat  the  finding  of  the  chan- 
cellor on  these  disputed  questions  of  fact  were 
not  against  the  preponderance  of  the  evidence. 
There  Is,  however,  no  dispute  as  to  the  corre- 
spondence between  appellant  and  appellee, 
nor  as  to  the  circumstances  under  which  It 
arose.  Appellant  had,  after  giving  notice  to 
appellee,  filed  a  Hen  In  accordance  with  the 
statute  (Klrby's  Digest,  {  4981),  which  pro- 
vides that  persons  asserting  such  Hens  must 
file- 
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"-with  the  derk  of  the  drcnit  court  of  the 
county  in  which  the  building,  erection  or  other 
improvement  to  be  charged  with  the  lien  is 
situated,  and  within  ninety  days  after  the  things 
aforesaid  shall  have  been  furnished  or  the  work 
or  labor  done  or  performed,  a  just  and  true 
account  of  the'demand  due  or  owing  to  him, 
after  allowing  all  credits,  and  containing  a 
correct  description  of  the  property  to  be  charg- 
ed with  said  lien,  verified  by  affidavit." 

It  is  well  settled  by  numerous  decisions  of 
this  court  that  forbearance  to  Institute  legal 
proceedings  for  a  time  on  an  asserted  claim, 
or  to  refrain  therefrom  altogether,  is  suffl- 
dient  consideration  to  support  a  new  (fbliga- 
tion,  and  that  the  agreement  for  compromise 
of  a  disputed  claim,  even  one  which  is  in  fact 
without  merit,  also  constitutes  a  suCBclent 
consideration  for  a  new  promise.  Those  prin- 
ciples are  distinctly  recognized  in  the  opinion 
of  tlie  majority  and  authorities  are  cited  in 
support  of  them.  Other  cases  not  mentioned 
in  the  opinion  may  be  cited.  Buckner  v.  Mc- 
Ilroy,  31  Ark.  631 ;  Wlllingham  v.  Jordan,  75 
Ark.  266,  87  S.  W.  424;  Fender  v.  Helter- 
brandt,  101  Ark.  335,  142.  S.  W.  184;  Noth- 
wang  V.  Harrison,  126  Ark.  552, 191  S.  W.  2; 
Jonesboro  Hardware  Co.  v.  Western  Tie  & 
Timber  Co.,  134  Ark.  543,  204  S.  W.  418; 
Simonson  v.  Patterson,  213  S.  W.  23;  First 
National  Bank  v.  Allen,  216  S.  W.  1039. 

But  the  majority  hold  that  these  authorities 
have  no  application,  for  the  reason  that, 
nnder  proper  interpretation  of  the  correspond- 
ence, appellee  did  not  promise  to  pay  the  debt, 
nor  to  discbarge  any  lien,  ^cept  a  valid  one 
filed  in  apt  time.  This  is  a  narrow  view  to 
take  of  the  language  of  the  letters.  ISie  Hen 
had  been  filed,  stating  the  amount  of  the 
debt  claimed,  and  notice  thereof  to  appellee 
had  been  given.  The  letter  referred  to  the 
filing  of  the  lien  "for  unpaid  lumber  bill," 
and  promised,  in  consideration  of  forbearance, 
ta  "pay  same."  Pay  what?  The  debt  for 
which  the  lien  was  asserted.  There  was 
nothing  else  to  pay,  and  that  la  what  the 
letter  meant.  If  any  meaning  at  all  is  to  be 
attributed  to  it.  And,  even  if  the  lien  T^as 
filed  too  late,  the  promise  to  discharge  it  in 
consideration  of  forbearance  for  a  time  to  sue 
constituted  a  waiver  of  the  failure  to  file 
within  the  time  prescribed  by  statute,  or  at 
least  an  agreement  not  to  plead  it. 

SMITH,  J.,  shares  these  views. 


BLACKFORD  et  al.  v.  6IBS0N  at  al. 
(No.  10.) 

(Supreme  Court  of  Arkansas.    May  24,  1920.) 

I.  Exeeptlona,  Mil  of  «=>56(l)— Bill   must  be 
prooaated  to  ohanoeilor  for  approval. 
It  was  duty  of  parties  to  suit  in  eqnity  to 
present  their  bill  of  exceptions  to  the  chancel- 


lor for  hia  approval,  or  to  have  had  the  tes- 
timony brought  into  the  record  by  some  of  the 
familiar  methods  to  bring  testimony  before  the 
Supreme  Court;  mere  certificate  of  a  stenogra- 
pher that  testimony  which  he  had  transcribed 
contained  all  the  oral  evidence  introduced  in  the 
suit,  wliich,  as  redted  by  the  bill  of  exceptions, 
was  heard  on  the  complaint,  a£Sdavits,  demur- 
rer, and  answer  of  defendants,  and  oral  evi- 
dence, being  insuffident. 

2.  Appeal  and  error  <S=9907(4)— Pretumption 
that  missing  evidence  sustained  de«re«. 

In  the  absence  of  pral  evidence  heard  by 
the  chancellor,  the  presumption  on  appeal  is 
that  the  missing  evidence  sustains  his  decree. 

3.  Highways  ^=>9&— Road  district  void  for  In- 
sufficiency  of  description. 

Ozark  Trail  road  district  No.  2,  sought  to 
be  created  by  Acts  JL920,  No.  104,  held  void 
for  insufficiency  of  the  description  of  the  road, 
section  3,  describing  the  proposed  road  accord- 
ing to  government  survey,  being  totally  at  vari- 
ance with  the  description  according  to  courses 
and  distances. 

Appeal  from  Craighead  Chancery  Court; 
B.  L.  Westbrooke,  Special  Chancellor. 

Suit  by  B.  G.  Gibson  and  others  against 
John  Blackford  and  others.  From  decree  for 
plaintiffs,  defendants  appeal.     Affirmed. 

Appellees  brought  this  suit  in  equity 
against  appellants  to  enjoin  them  from  pro- 
ceeding further  in  the  construction  of  a 
road  under  Act  No.  104  of  the  General  As- 
sembly of  the  state  of  Arkansas,  approved 
February  7,  1920,  entitied  An  act  to  create 
the  Ozark  Trail  road  improvement  district 
No.  2. 

The  court  granted  the  prayer  of  the 
plaintiffs,  and  enjoined  the  commissioners 
from  taking  any  further  steps  tending  to 
carry  out  the  provisions  of  said  act,  and 
from  incurring  any  obligations  as  commis- 
sioners of  the  district,  or  from  attempting  to 
fix  any  diarge  upon  the  land  of  the  district 
either  by  assessment,  Jevy,  or  for  prelimi- 
nary expenses.    The  case  la  here  on  appeal. 

Rose,  Hemingway,  Gantrell  &  Ix>ugbbor- 
ongh,  of  little  Rock,  and  T.  A.  Turner,  of 
Jonesboro,  for  appellants. 

Lamb  &  Frlerson,  of  Jonesboro,  for  appel- 
lees. 

HART,  3.  (after  stating  the  facts  as  above). 
[1,  2]  It  is  first  insisted  that  the  decree  must 
be  affirmed  because  there -is  no  bill  of  excep- 
tions in  the  record.  The  bill  recites  that  the 
case  was  beard  before  the  chancellor  upon 
the  complaint,  the  affidavits  of  certain  des- 
ignated persons,  the  demurrer  and  answer  of 
the  defendants,  and  the  oral  evidence  of  cer- 
tain persons  named  in  the  decree.  There  is 
no  bill  of  exceptions  contained  in  the  record. 

It  is  true  there  is  a  certificate  of  a  stenog- 
rapher that  certain  testimony  which  he  has 
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traiuKtlbcd  ooDtains  an  ttae  oral  evidence  in- 
tr«x!iw«d  In  tbe  cauae,  but  tbere  is  nothing  to 
lo4l<«te  tliat  tlie  parties  agreed  tliat  the  oral 
t<-Ktimmi]r  sixrald  tw  redaced  to  writing  and 
fll<^  a«  evidence  in  tbe  case,  or  that  the  court 
</r<J'-r«<l  it  so  filed.  Tbe  certificate  of  tbe 
ktitKxn-ajtber  tliat  bis  tmnscribed  notes  con- 
tiiitK'd  all  tbe  oral  tentlmony  that  was  Intro- 
du'-ed  in  tbe  cause  avalU  nothing.  It  was 
tbe  dntjr  of  tbe  parties  to  present  tbeir  bill 
of  ex<«ptlons  to  the  clianrellor  for  his  ap- 
proval, or  to  bave  bad  tbe  testimony  brought 
into  tbe  record  by  some  of  the  familiar  meth- 
imIh  of  bringing  such  testimony  before  this 
court.  While  chancery  causes  are  beard  de 
novo  In  this  court,  they  are  tried  upon  tbe 
Nfitiie  record  as  wns  made  in  tbe  chancery 
court  Tho  prpsumption  in  cases  like  this 
\n  thnt  the  mltwliig  evidence  sustains  the  de- 
cree of  the  chancellor.  We  must  assume  that 
every  question  of  fact  essential  under  the 
pU-adlngM  to  sustain  the  decree  Is  establisbed 
by  the  oral  te.stimony  which  is  not  properly 
liroiight  into  the  rc<ord.  State,  Use,  etc.,  v. 
LentluTWood,  127  Ark.  274,  102  S.  W.  218, 
and  cases  cited.  Neither  was  section  19  of  the 
I'ractlce  Act  of  1815  compiled  with.  Acts 
of  lOin,  p.  1081. 

[tj  Again  it  la  Insisted  that  tbe  decre» 
Rhould  bo  upheld  because  the  road  described 
In  the  act  creating  the  district  is  not  an  es- 
tabllMhod  public  road  and  a  part  of  It  lies 
without  the  proposed  district.  On  tbe  other 
hiuid,  counsel  for  the  defendants  bnse  their 
rlitlit  to  a  reversal  of  -the  decree  on  the 
ground  that  the  Legislature  committed  a  cler- 
ical error  In  describing  the  road.  Counsel 
TOUcede  that,  when  (ostcd  by  the  description 
of  tho  rond  according  to  the  government 
survey,  the  district  Is  void,  but  they  claim 
that  the  road  Is  sufHt'lontly  described  by 
known  uiouumcnts,  aiul  that  these  should 
w>ntrol  over  the  government  survey.  It  Is 
ci>iitcad»Hl  thnt  the  twtlniony  omitted  from 
the  record  would  have  shown  that  the  de- 
scription according  to  the  government  sur- 
vey would  have  fitted  another  public  road,  as 
wtil  as  the  one  in  question,  and  that  it  would 
hare  also  shown  that  there  were  no  known 
niontnuents  that  wonid  have  established  tbe 
rood  utteuipted  to  be  Improved.  Section  S  of 
tbe  act  i\>ntains  the  description  of  the  road. 
U  Is  very  lensthy,  and  need  not  be  set  out 
herein.  Aceordlnj;  to  the  description  as  thexe 
$et  out.  the  district  is  void.  It  is  tbe  dut}-  of 
cmirts  to  ascv'rtaln  the  nieonlu,!;  of  an  act 
from  the  lanriiatn^  used  by  the  Lc?rlsla(«re. 
The  description  of  the  pn>posed  rosid  atx-onl- 
Inc  to  the  ci'MMnmiont  survey  Is  totally  at 
varlam-e  with  that  according  to  tbe  courses 
and  distanivs  i)escrllH>d  in  the  act.  There 
Is  nothius  to  Indicate  which  one  the  l.«>gls- 
lafMn*  lntemK>d  to  adopt,  nnd  the  ctmntvry 
toiirt  wj>»  correct  in  helilluR  that  the  act 
was  v\»ld  l-cviiuse  of  the  leslslntive  mistake 


in  describing  tbe  road  to  be  improred.    Jmei 
V.  Lawson,  220  8.  W.  311. 
It  foUowa  tliat  tbe  decree  will  be  affirmed. 


ANCIENT  ORDER  OF  UNITED  WORKMEN 
et  al.  V.  PARA60ULD  SPECIAL  SCHOOL 
DIST.  NO.  I  at  al.     (No.  356.) 

(Supreme  Court  of  Arkansas.    April  26,  1920. 
On  Rehearing.  May  24,  1920.) 

1.  Schools  asd  school  dlstriets  «=>I54 — ^Aet  al- 
lowing transfer  of  ohildrea  to  aaother  district 
applies  to  transfer  to  or  froa  a  single  sckool 
district. 

Kirby's  Dig.  ||  7639,  7640,  providing  for 
transfer  of  children  of  any  person  residing  in 
a  particular  school  district  to  an  adjoining 
school  district,  and  that  when  such  transfer 
is  ordered  tbe  school  tax  of  such  person  shall 
be  added  to  the  revenues  of  tbe  district  to 
which  be  has  been  transferred,  applies  to  the 
transfer  of  children  for  educational  purposes 
to  or  from  a  single  school  district. 

2.  Schools  and  school  districts  «=>IIO — Com- 
plaint insufflclent  to  shew  complaiaaat  dis- 
trict entitled  to  school  taxes  of  enumeratsd 
pereons. 

A  complaint  by  a  school  district  and  a 
creditor  thereof,  alleging  that  taxes  collected 
from  tbe  lands  owned  by  three  residents  of  the 
district  had  been  by  the  connty  officers  credited 
to  another  school  district,  and  praying  decree 
restraining  the  crediting  of  sticb  taxes  to  the 
other  district,  is  not,  in  view  of  Kirby's  Dig. 
%\  7639,  7640,  allowing  the  transfer  of  persona 
from  one  school  district  to  another,  and  pro- 
viding that  the  school  tax  of  such  person  shall 
be  added  to  the  revenues  of  the  district  to 
which  he  has  been  transferred,  sufficient  to  state 
cause  of  action  at  least  for  an  injunction,  not 
showing  that  the  enumerated  residents  bsd 
not  been  transferred. 

3.  Schools  and  school  districts  9=3l  10— Cred- 
itor of  school  district  cannot  object  to  trans- 
fer of  residents  to  another  district  withosi 
any  showing  of  injury. 

A  creditor  of  a  school  district  cannot  ob- 
ject to  the  transfer  of  residents  to  another  dis- 
trict and  the  crediting  of  tbeir  revenues  to 
the  second  district,  where  there  is  no  showing 
that  such  transfer  will  diminish  tbe  revenues 
of  the  district  to  the  extent  that  they  will  be 
j  insuffident  to  pay  the  debt. 

On  Rehearing. 

4.  Schools  aad  school  districts  «=>l  10— Com- 
plaint seeking  to  rostrvin  croditing  of  taxes 

I     to  another  district  dofOctivo  la  falling  to  show 

!     ooMplaiaant's  right  to  taxes. 

A  complaint  seeking  to  enjoin  county  offi- 
cers from  crediting  taxes  from  lands  of  reei- 
donts  of  the  complainant  fistrict  to  another 
$>'hoi>l  district  is  defective,  in  failing  to  allege 
that  couiplainant  was  eatitled  to  such  taxes, 
and  such  defect  can  be  reached  by  demurrer. 


4gs»)'\>r  >^tti«r  ««*••  ««  Mm*  tofuc  aad  KlkV-NCXIUKK  is  aU  K«T-NiuBlMnd  Dlaesu aad  ladexM 
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6.  Constitutional  law  «=s>l43->Transfers  from 
010  district  to  another  do  not  Impair  obliga- 
tion of  eontraot  because  of  debt  of  distri4st. 
Tbe  power  of  the  Legislature  to  transfer 
children  of  a  resident  of  one  school  district  to 
another,  and  to  provide  for  the  transfer  of  the 
taxes,  is  plenary,  and  cannot  be  questioned  on 
the  ground  that  it  would  work  an  impairment 
of  the  obligation  of  a  contract,  merely  because 
the  district  from  which  the  transfer  was  made 
was  at  the  time  indebted;   there  being  nothing 
to  show  that  its  financial  ability  wonld  be  im- 
paired to  the  extent  of  endangering  security  of 
bondholders. 

6.  Schools  and  school  distrfets  «s»l  10— Trans- 
fers of  children  and  taxes  from  one  district  to 
another  cannot  be  danled,  on  the  ground  that 
those  remaining  wontd  Incur  added  burdens. 
Hie  eight  of  a  resident  of  one  school  dis- 
trict to  have  his  children  transferred  to  an- 
other, and  his  taxes  paid  to  the  second  district; 
cannot  be  denied,  on  the  ground  that  the  first 
district   was   indebted,    on   the   theory   that  a 
greater  burden  would  be  thrown  on  those  re- 
maining within  the  district,  and,  if-  there  are 
special  circumstances,  they  mast  be  pleaded  in 
a  suit  to  enjoin  the  transfer. 

Appeal  from  Greene  Chancery  Court;  Ar- 
cher Wheatley,  Cbancellor. 

Suit  by  the  Mt  Carmel  Rural  Special 
School  District  No.  18  of  Greene  County  and 
the  Ancient  Order  of  United  Workmen 
against  tbe  Paragould  Special  School  Dis- 
trict No.  1.  From  a  decree  dismissing  the 
complaint  for  want  of  equity,  complainants 
appeal    Affirmed. 

W.  W.  Bandy,  of  Paragould,  for  appel- 
lants. 

McCULLOOH,  0.  J.  This  la  an  action  In- 
stituted In  the  chancery  court  of  Greene 
coimty  by  the  Mt.  Carmel  rural  special  school 
district  No.  18  of  Greene  county  and  the  An- 
cient Order  of  United  Workmen,  a  fraternal 
insurance  society,  against  Paragould  special 
school  district  Na  1  and  the  county  Judge, 
the  county  clerk,  and  the  collector  of  said 
county,  to  restrain  the  county  officers  from 
crediting  to  the  Paragould  special  school  dis- 
trict the  school  taxes  levied  and  collected  on 
certain  lands  situated  in  Mt.  Carmel  school 
dlstrlcL 

[1,2]  It  is  alleged  In  the  complaint  that 
said  districts  were  organized  by  orders  of  the 
county  court  of  Greene  county  as  single 
school  districts,  pursuant  to  the  general  stat- 
utes of  the  state  on  that  subject;  that  Mt 
Carmel  special  school  district  was.  In  the 
year  1912,  authorized  to  borrow  money  for 
building  purposes,  and  did  borrow  from  its 
ooplaintlfr,  the  Ancient  Onder  of  United 
Workmen,  the  sum  of  |2,600,  and  had  from 
year  to  year  voted  a  special  tax  to  raise  funds 
to  pay  said  indebtedness,  but  that  the  taxes 
collected  from  the  lands  owned  by  O.  B. 
Justloe,  Dick  Buchanan,  and  J.   E.  Purcell, 


who  are  residents  of  Mt.  Carmel  special 
school  district,  had  been  by  the  county  offi- 
cers credited  to  Paragould  special  school  dis- 
trict No.  L  The  amount  of  taxes  alleged  to 
have  been  so  credited  is  charged  to  be  the  sum 
of  $63.80.  The  prayer  of  the  complaint  was 
for  Judgment  against  Paragould  Special 
School  District  No.  1  In  said  sum  and  for  a 
decree  restraining  the  county  Judge,  county 
clerk,  and  collector  from,  in  the  future,  cred- 
iting the  taxes  collected  on  said  lands  to  the 
account  of  the  Paragould  special  school  dis- 
trict. The  court  sustained  the  demurrer  to 
the  complaint  and  dismissed  It  for  want 
of  equity;    the  plaintiffs  declining  to  amend. 

The  defendant  has  not  appeared  In  this 
court,  nor  does  counsel  for  plaintiff  in  his 
brief  indicate  the  specific  ground  on  which 
the  court  sustained  the  demurrer,  and  we 
are  left  to  search  for  onrselves  to  discover 
the  defects  In  the  complaint.  It  is  alleged 
that  the  taxes  which  have  been,  or  are  about 
to  be  Improperly  credited,  were  levied  and 
collected  on  the  property  of  Justice,  Bu- 
dtanan,  and  Purcell,  and  that  they  are  resi- 
dente  and  landowners  In  the  Mt.  Carmel 
special  school  district;  but  it  is  not  alleged 
that  the  lands  of  those  persons  were  subject 
to  taxation  for  school  purposes  in  that  dis- 
trict. The  statutes  of  this  state  provide  that 
the  county  courts  shall  have  power,  upon 
the  petition  of  any  p^son  residing  In  a  par- 
ticular Bdiodl  district,  to  transfer  the  chil- 
dren of  sach  persons  for  educational  pur- 
poses to  an  adjoining  district,  and  that  when 
such  transfer  Is  ordered  the  school  tax  of 
such  person  "shall  be  added  to  the  school 
revenues  of  the  district  to  which  be  has  been 
transferred,  and  shall  not  be  included  in  the 
school  revenues  of  the  district  where  be  re- 
sides."   Kirby's  Digest,  iS  7639,  7640. 

We  have  held  that  this  statute  applies  to 
the  transfer  of  children  for  educational  pur- 
poses to  or  from  a  single  school  district. 
Special  School  District  No.  S3  v.  BUbanks, 
119  Ark.  117,  177  S.  W.  900.  For  aught  that 
appears  from  the  allegations  of  the  com- 
plaint in  this  case  the  childr«i  of  the  three 
landowners  mentioned  in  the  complaint  may 
have  been  transferred  from  one  of  the  dis- 
tricts to  the  other,  and  consequently  the  lands 
of '  those  parties  were  not  subject  to  taxa- 
tion for  school  purposes  In  the  district  where 
they  are  located.  In  other  words,  the  al- 
legations in  the  complaint  are  not  sufficient 
to  show  that  Mt.  Carmel  special  school  dis- 
trict is  entitled  to  the  school  taxes  on  the 
lands  of  the  persons  mentioned  in  the  com- 
plaint, and  that  district  is  therefore  not  en- 
titled to  maintain  this  action.  At  least,  the 
complaint  does  not  allege  facts  which  call 
for  the  extraordinary  relief  by  injunction. 

[S]  The  other  plaintiff,  Ancient  Order  of 
United  Workmen,  fails  to  state  a  cause  of 
action,  in  that  it  is  not  shown  that  injury 
will  result  If  the  amount  of  taxes  mentioned 
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In  the  complaint  Is  Improperly  credited  to 
another  school  district  In  order  to  make 
out  a  cause  of  action  In  lavor  of  a  creditor 
of  the  district.  It  must  be  shown  that  Injury 
will  result  from  the  alleged  wrongful  act, 
or  that  the  transfer  of  children  and  property 
by  order  of  the  county  court,  If  there  was 
In  fact  such  a  transfer,  diminished  the  rev- 
enue of  the  district  to  the  extent  that  the 
revenues  pledged  to  the  payment  of  the  debt 
will  be  Insufficient  for  that  purpose. 

The  chancery  court  was  therefore  correct 
In  sustaining  the  demurrer  to  the  complaint 
Decree  affirmed. 

On  Rehearing. 

[4]  It  Is  contended  by  learned  counsel  for 
appellant  that  the  fact  that  there  has  been 
a  transfer  from  Mt  Carmel  rural  ^)eclal 
school  district  to  Paragould  special  school 
district  Mo.  1,  if  It  constituted  a  defense  to 
this  action,  should  have  been  pleaded  by  an- 
swer, and  could  not  have  been  reached  by 
a  demurrer.  Appellant  is  invoking  an  ex- 
tiaordinary  remedy,  and,  if  the  transfer  con- 
stituted a  defense,  his  failure  to  negative  the 
transfer  in  the  allegations  of  the  complaint 
constituted  an  omission  which  could  have 
been  reached  l^  demurrer.  In  other  words, 
the  failure  to  allege  that  these  three  tax- 
payers, who  are  named  in  the  complaint 
were  subject  to  taxation  in  Mt.  Carmel  school 
district,  ia  an  omission  which 'goes  to  the 
equity  of  the  complaint 

[C]  Again  it  is  very  earnestly  insisted  that 
under  the  statute  creating  the  Mt  Carmel 
district  the  building  fund  authorized  to  be 
levied  was  pledged  to  the  payment  of  the 
bonds  issued  by  the  district,  and  that  it  is 
beyond  the  power  of  the  Legislature  to  pro- 
vide for  transfers  to  another  district  of  the 
taxes  pledged  for  that  purpose,  and  the  at- 
tempt to  do  60  would  constitute  an  impair- 
ment of  the  obligations  of  the  contract  evi- 
denced by  the  bonds.  We  have  decided  that 
the  power  of  the  Legislature  over  that  sub- 
ject is  supreme,  and  that  the  failure  to  pro- 
vide by  statute  for  the  adjustment  of  equi- 
ties does  not  defeat  the  legislative  action. 
Special  School  'District  No.  2  v.  Special 
School  Blstrict,  111  Ark.  879,  163  S.  W.  1164. 
That  principle  controls  In  the  present  contro- 
versy, and  leads  to  the  conclusion,  announced 
in  the  original  opinion,  that  neither  of  the 
appellants  show  facts  sufficient  to  consti- 
tute a  right  of  action,  in  that  they  did  not 
allege  that  the  transfer  of  the  taxes  of  the 
particular  parties  named  was  sufficient  to 
deplete  the  funds  of  the  district  to  the  ex- 
tent that  It  endangered  the  securities  held 
by  the  bondholders,  or  that  It  placed  an  ad- 
ditional burden  on  the  other  taxjuyers. 

[I]  It  Is  now  contended  that  the  other  tax- 
payers in  the  district  might  complain  be- 
cause the  transfer  of  a  part  of  the  taxable 
property  from  the  district  creates  a  heavier 


bnrden  on  the  main  taxpayetv.  If  this  were 
true,  the  statute  authorizing  the  transfer  of 
children  from  one  district  to  another  would 
not  be  ^ective  at  all  in  any  case  where 
there  was  an  Indebtedness  of  the  district 
But  the  theory  upon  which  it  Is  allowed  to 
be  done  is  that  those  that  remain  in  the  dis- 
trict get  the  beneflt  of  any  improvements  in 
the  way  of  bnildiugs  in  which  the  borrowed 
money  was  invested.  U,  however,  there  are 
peculiar  drcumatances  which  create  an  ad- 
ditional burdm  on  the  remaining  property 
owners  by  reason  of  the  transfer  of  the  chil- 
dren and  taxes  of  some  of  them,  this  must 
be  especially  pleaded  and  proved,  in  order  to 
call  for  extraordinary  equitable  relief.  The 
same  can  be  said  with  respect  to  the  ;;laim 
of  bondholders,  for  unless  the  revenues  of  the 
district  are  depleted  to  such  an  extent  as 
to  impair  the  Securities  of  the  bondholders 
they  are  not  entitled  to  ask  for  extraordi- 
nary relief.  This  is  the  Idea  we  intended  to 
express  In  the  original  opinion  In,  stating  the 
reasons  why  the  decree  should  be  affirmed. 
We  must  adhere  to  those  conclusions,  and 
the  i)etItion  for  rehearing  is  overruled. 


BRUN0ID6E  at  al.  v.  CRUTCHFIELO. 
(No.  27.) 

(Supreme  Court  of  Arkansas.  May  SI,  1920.) 

Munlolpal  corporations  «=>459— Sprndai  aet  au- 
thorizing improvement  tfstrict  to  exoaml  lim- 
it of  expendltnres  held  unconstitutional. 

Where  the  laws  existing  at  the  time  of  the 
organization  of  a  street  improvement  district 
limited  expenses  of  improvements  to  20  per 
cent  of  the  assessed  value  of  the  real  prop- 
erty in  the  district  a  special  act  authorizing  the 
district  to  expend  35  per  cent  of  the  aaaesaed 
value  is  unconstitutional. 

Appeal  from  Hempstead  Chancery  (Tonrt; 
James  D.  Shaver,  Chancellor. 

Suit  by  C.  H.  Crutchfleld  against  J.  P. 
Brundidge  and  others,  Commissioners  of 
Street  Improvement  District  No.  1  of  Hope. 
Decree  &>r  plaintiff,  and  defendants  appeal. 
Affirmed. 

C.  H.  Crutchaeld,  an  owner  of  real  property 
within  the  limits  of  street  improvement  dis- 
trict No.  1  of  Hope,  Ark.,  brought  this  suit  in 
equity  against  the  commissioners  of  the 
street  Improvemrait  district  to  enjoin  them 
from  proceeding  with  the  construction  of  the 
improvement  The  complaint,  alleges  that, 
under  the  laws  existing  at  the  time  of  the 
organization  of  the  district,  it  could  expend 
in  making  the  improvements  only  20  per 
centum  of  the  assessed  value  of  the  real 
property  of  the  district  It  further  alleges 
that  by  the  provisions  of  a  special  act  passed 
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at  the  extra  sesBion  of  lS2a  the  district  was 
authorized  to  expend  35  per  cent,  of  the 
assessed  Talne  of  the  real  property  in  the 
district,  but  that  this  act  is  unconstitutional 
and  Toid.  The  defendants  demurred  to  the 
cmnplaint  The  chancery  court  overruled  the 
demurrer,  and,  the  d^endants ,  electing  to 
stand  on  the  demurrer,  a  final  decree  enjoin- 
ing them  from  proceeding  with  the  work  was 
entered  of  record.  The  case  is  (here  on 
appeaL 

Rose,  Hemingway,  Cantrell  &  Loughbor- 
ough, of  Little  Rock,  and  U.  A.  Gentry,  of 
Hope,  for  appellants. 

Jas.  H.  McGoUum,  of  "Hope,  for  appellee. 

HART,  3.  (after  stating  the  facts  as  above). 
The  decision  of  the  chancellor  was  right  in 
holding  the  act  to  be  unconstitutional.  The 
record  brings  this  case  squarely  within  the 
rule  announced  in  Skipper  v.  Street  Imp. 
Dlsts.  Nos.  1  and  2  of  the  City  of  Morrilton 
et  aL.  221  S.  W.  866,  and  this  case  is  ruled  by 
the  opinion  in  that  case. 

It  follows  that  the  decree  must  be  affirmed. 


MOLINE  TIMBER  CO.  V.  TAYLOR. 

(No.  29.) 

(Supreme  Court  of  Arkansas.    May  31,  1920.) 

1.  Master  aad  servant  €s»29l(4)— Instruotlon 
held  applicable  to  evidence. 

In  an  employe's  action  for  injuries  received 
while  operating  a  band  cut-off  saw,  an  tn- 
stmction  with  reference  to  a  broken  condition 
of  the  guide  was  not  objectionable,  aa  ab- 
stract, where  there  was  evidence  that  the  ab- 
sence of  the  guide  had  caused  the  saw  to  cut 
oat  a  place,  so  that  it  had  a  vibration,  malting 
its  use  dangerous. 

2.  Master  and  servant  «=3288(I5)— Assump- 
tioa  of  risk  after  promise  to  repair  held  for 
Jury. 

In  an  employe's  action  for  injuries  received 
wliile  operating  a  band  cut-off  saw,  whether 
plaintiff  assumed  the  risk  of  a  defective  guide 
by  going  to  work  on  Monday  morning,  after 
a  promise  of  the  foreman  on  Saturday  morn- 
ing to  repair,  hetd  for  the  jury. 

3.  Master  and  servant  «=»22l  (6)— Assumption 
of  risk  suspended  by  promise  to  repair. 

The  effect  of  a  promise  to  repair,  and  of 
reliance  thereon,  is  to  create  a  new  stipulation, 
whereby  the  master  assumes  the  risk  impend- 
ent daring  the  time  specified  for  the  repairs  to 
be  made;  and  where  no  definite  period  is  speci- 
fied, the  suspension  of  the  master's  right  to 
avail  himself  of  the  defense  continues  for  a 
reasonable  time. 

4.  Appeal  and  error  «=9l064( I)  —  Erroneous 
instruction  as  to  damages  for  tn]urtes  to  mi- 
nor harmless  In  view  of  sstoppel  of  fsther. 

In  an  action  by  servant  for  injuries,  an 
instruction  authorizing  recovery  for  loss  of  time 
from  date  of  injury,  wiiieh  ocoirred  wliile  he 


was  still  a  minor,  was  not  prejudicial.  In  that 
plaintiff's  father  was  entitled  to  the  earnings 
during  the  remaining,  period  of  plaintiff's  mi- 
nority, where  the  father  brought  the  action  as 
next  friend,  and  thereby  estopped  himself  from 
ciaimiug  anything  on  account  of  plaintiff's  serv- 
ices. 

5.  Estoppel  is=>68(2)— Fafher,  suing  as  next 
friend,  estopped  from  making  claim  for  cliild's 

services. 
A  father,  who  sues  minor  son's  master  for 
damages  for  personal  injuries  as  next  friend 
of  his  son,  is  estopped  personally  from  claim- 
ing anything  on  account  of  loss  of  plaintiff's 
services. 

6.  Appeal  and  error  «=>23l  (9)— General  ob- 
jection to  Instruction  not  Inherently  errone- 
ous does  not  require  reversal. 

Since  an  instruction  that  a  servant  is  en- 
titled to  recover  for  loss  of  time  from  date  of 
an  injury  is  not  inherenUy  erroneous,  a  judg- 
ment for  a  servant  will  not  be  reversed,  al- 
though at  the  time  of  injury  he  was  a  minor 
and  his  father  was  entitied  to  his  earnings, 
where  defendant's  objection  to  the  instruction 
in  the  court  below  was  only  a  general  one. 

7.  Damages  <8s>l32(l3)— $12,500  excessive  for 
loss  of  two  fingers  and  portion  of  hand,  and 
reduoed  to  $8,000. 

$12,500  held  excessive  for  the  loss  of  two 
fingers  and  a  portion  of  a  left  hand  of  servant 
18  years  of  age,  earning  $4.25  per  day,  and  is 
reduced  to  $8,000. 

Humphreys,  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Hempstead 
County;   James  S.  Steel,  Special  Judge. 

Action  by  O.  W.  Taylor,  by  next  friend, 
J.  W.  Taylor,  against  the  Moline  Timber 
Company.  Judgmoit  for  plaintiff,  and  de- 
fendant appeals.     Modified  and  affirmed. 

Gaughpn  &  SUford,  of  Camden,  and  T.  D. 
Wynne,  of  Fordyce,  for  appellant. 

D.  D.  Glover,  of  Malvern,  and  Pace,  Camp- 
bell &  Davis,  of  Little  Rock,  for  appellee. - 

SMITH,  J.  Appellee  sustained  an  Injury 
while  operating  a  band  cut-off  saw  in  appel- 
lant's sawmill.  The  saw  ran  through  a  slot 
in  a  table  having  an  Iron  apron.  On  top  of 
the  iron  apron  was  a  board  15  or  18  inches 
wide  and  6  or  7  feet  long,  through  which  the 
cut-off  saw  ran  through  a  slit  or  groove  cor- 
responding with  the  slit  or  groove  In  the 
Iron  apron  of  the  table,  and  appellee  claims 
that  his  Injury  vras  due  to  the  fact  that  the 
board  on  top  of  the  table  was  defective,  in 
tliat  It  had  cupped  up  and  had  split  for  a 
distance  of  several  inches,  and  that  there  was 
a  broken  guide  above  the  table,  which  gave 
the  saw  too  much  play,  and  that  on  account 
of  the  broken  condition  of  this  guide  the  saw 
bad  cut  out  a  space,  where  it  went  through 
the  table,  larger  than  it  had  originally  l>een, 
thereby  giving  the  saw  more  play  and  mak- 
ing it  more  dangerous  to  operate. 
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Appellee  vras  only  18  years  old  at  the  time 
of  bis  injury,  yet  he  was  an  experienced  and 
skillful  sawmill  man,  and  bad  woriced  in  va- 
rious departments  of  the  mill.  He  had  been 
engaged  at  the  table  at  which  he  sustained 
his  Injury  only  a  few  days,  yet  he  discov- 
ered its  dangerous  condition,  and  reported 
that  fact  to  Anderson,  his  foreman.  Appel- 
lee testified  that  the  attention  of  the  fore- 
man was  called  to  the  defective  and  dan- 
gerous condition  under  which  the  saw  was 
being  used  on  Saturday  morning,  and  the 
foreman  promised  to  repair  the  defect  as  soon 
as  he  could,  and  appellee  relied  upon  this 
promise  and  continued  in  the  service.  On  the 
following  Monday  morning  appellee  reported 
for  duty,  and-  went  to  work  at  the  table  in 
question,  and  between  9  and  10  o'clock  that 
morning  received  the  injury  to  compensate 
which  this  suit  was  brought  The  injury  re^ 
suited  in  the  loss  of  appellee's  little  finger, 
and  (he  one  next  to  it,  and  the  loss  of  half 
that  hand  down  to  the  wrist  Joint.  Appel- 
lant saved  exceptions  to  the  instructions 
which  were  given,  and  also  to  the  refusal  of 
the  court  to  give  other  instructiouB  whidi  it 
requested.' 

[1]  The  first  Instruction  given  recited  the 
alleged  cause  of  negligence  upon  which  a  re- 
covery was  asked.  It  is  conceded  that  the 
instruction  correctly  declared  the  law  as  an 
abstract  proposition}  but  It  is  contended 
that  it  was  error  for  the  court  to  instruct 
with  reference  to  the  broken  condition  of 
the  guide,  for  the  reason  that,  if  the  guide 
was  in  a  defectiv-e  condition,  that  fact  had 
nothing  to  do  with  the  injury.  But  appellee 
teiittfled  that  the  absence  of  the  guide  had 
caused  the  saw  itself  to  cut  out  a  place  pos- 
sibly three-quarters  of  an  inch  wide  at  a 
place  whkh  was  properly  Just  a  crack,  and 
had  cut  a  hole  nearly  twice  as  long  as  the 
saw  was  wide,  and  that  the  saw  thus  had  a 
vibration  or  play  which  made  its  use  dan- 
gerous. The  operator  of  this  saw  stood  in 
front  of  the  table  and  pushed  the  dimension 
BtufF  he  was  sawing  up  against  the  saw,  using 
both  hands  in  do^ug  so,  and  appellee  was  thus 
employed  when  he  was  injured.  The  objec- 
tion that  the  instruction  was  abstract  does 
not,  therefore,  appear  to  be  well  taken. 

It  is  very  earnestly  insisted  that  the  court 
should  have  told  the  Jury  that  appellee  as- 
sumed the  risk  of  operating  the  macliine,  and 
should  have  given  a' requested  instruction  to 
that  effect,  and  that  error  was  committed  in 
so  modifying  the  instruction  as  to '  submit 
that  question  to  the  Jury.  This  Instruction 
was  based  upon  the  premise  that,  even  though 
the  foreman  had  promised  to  repair  the  de- 
'fect  in  the  machine,  yet  if  appellee  under- 
stood those  repairs  were  to  be  made  before 
he  resumed  work  on  Monday  morning,  and 
the  repairs  were  not  so  made,  and  he  knew 
that  the  defect  of  which  he  had  complained 
still  existed  when  he  went  to  work  Monday, 


that  he  assumed  the  ildc  ot  opemtliis  the 

machine  in  its  thai  existing  condition. 

[2]  The  theory  of  the  instruction,  *a  re- 
quested, was  that  the  time  had  expired  dni^ 
ing  which  appellee  would  be  relieved  of  the 
assumption  of  risk  on  account  of  Ok  prom- 
ise to  repair.  It  is  true  ttiat  aH>^ee  did 
say  that  he  understood  the  repair  would  be 
made  by  Monday;  but  he  did  not  aaj  that 
the  foreman  had  promised  the  repair  would 
be  made  by  Monday.  His  testimony  <m  that 
point,  when  amplified,  was  that  the  fcweman 
had  promised  to  make  the  repair  as  soon  as 
he  could,  and  that  he  supposed  it  would  be 
made  by  M<mday  noming;  but  he  still  ex- 
pected the  repairs  would  be  made,  and  went 
to  work  under  that  aasumptloo.  He  also  tes- 
tified that  the  foremtCn — 

"told  me  just  as  soon  aa  he  could  get  to  it; 
that  he  was  in  a  rush,  and  he  couldn't  shut 
tbe  machine  down  then;  for  me  to  go  ahead, 
and  he  would  do  it  ju^t  as  soon  a«  he  conld." 

The  modification  of  the  instruction  was  not 
improper,  l)ecause,  without  the  modificatiwi, 
the  instruction  would  have  told  the  Jury  that 
there  was  no  suspension  of  the  assumption 
of  risk  beyond  Monday  morning,  whereas, 
if  appellee  was  still  relying  upon  tbe  promise 
to  repair,  and  had  the  ri^t  to  do  so,  then  ic 
could  not  be  said,  as  a  matter  of  law,  that 
there  was  a  suspension  of  the  assnmptlm  ct 
risk,  and  the  modification  properly  submitted 
tliat  question  of  fact  to  the  Jury. 

[3]  We  have  many  cases  discussing  the  ef- 
fect of  the  master's  promise  to  repair,  but 
nowhere  is  the  law  stated  more  clearly  than 
in  the  case  of  St  li.,  I.  M.  &  S.  R.  Go.  v.  Hol- 
man,  90  Ark.  565,  120  &  W.  150,  wboe  it 
was  said: 

"The  effect  of  a  promise  to  repair  by  the 
master,  and  of  tbe  continuance  in  his  aerrice 
by  the  servant,  in  reliance  upon  the  promise, 
ia  to  create  a  new  stipulation  whereby  the 
master  assumes  the  risk  impendent  during  the 
time  specified  for  the  repairs  to  be  made. 
Where  no  definite  period  is  specified  in  whidi 
the  given  defects  are  to  be  remedied,  the  sus- 
pension of  the  master's  right  to  avail  himself 
of  the  defense  of  assumption  of  the  risk  bf 
the  servant  continues  for  a  reasonable  time." 

Nor  can  it  be  said  as  a  matter  of  law  that 
if  Monday  morning  was  not  the  definitely 
spedfled  time  within  which  the  promise  to 
repair  was  to  be  complied  with,  appellee 
would  not  have  a  right  for  a  longer  period  of 
time  to  rely  on  that  promise^  Only  one  full 
day  had  intervened  betweei  the  time  ttte 
promise  was  made  and  the  occurrence  of  tite 
injury,  and  that  day  was  Sunday  and  was 
not  a  working  day  at  the  mill. 

[4-6]  An  instruction  on  the  question  of  tbe 
measure  of  damages  permitted  appdlee  to 
recover  for  the  loss  of  time  from  the  date  of 
bis  injury;  the  objection  now  urged  to  tbe 
instruction  being  that  appellee,  at  the  time 
of  his  injury,  was  still  a  minor,  and  that 
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appellee's  father  was  entiaed  to  fbeae  earn- 
ings during  tbe  remaining  period  of  appel- 
lee's minority.  It  appears,  however,  that  ap- 
pellee had  been  emancipated  by  his  father, 
and  for  more  than  a  year  had  been  allowed 
to  collect  and  to  appropriate  his  earnings 
to  his.  own  nse.  Bnt,  however  that  may  be, 
the  father  brought  this  action  as  next  friend 
of  his  son,  and  -  the  instractlon  complained 
of  directed  the  Jnry  to  assess  compensBtion 
for  any  loss  of  time  or  diminished  earning 
capacity  from  the  date  of  the  injury,  and  the 
father  would  be  and-,  is  thereby  estopped  from 
claiming  anything  on  account  of  appellee's 
servlcea.  Mo.  Pac.  Ry.  Co.  v.  Block,  218  8. 
W.  682 ;  Baker  v.  Flint  &  Pere  Marquette  Ry. 
Co..  91  Mich.  298,  SI  N.  W.  887,  16  L.  B.  A. 
154,  30  Am.  St.  Bep.  471.  Moreover,  the 
objection  to  the  instruction  in  the  court  be- 
low was  a  general  one,  and,  as  it  is  not  In- 
herNitly  erroneous,  the  reversal  of  the  Judg- 
ment would  not  be  required  because  It  was 
given. 

[7]  It  is  finally  insisted  that  the  Judgment 
recovered  is  excessive,  and  we  agree  with 
counsel  in  this  contention.  The  Judgment 
was  for  $12,500.  l^o  other  error  appears  in 
the  record,  and  that  error  may  be  cured  by 
the  reduction  of  the  Judgment  It  is  always 
a  difficult  question  for  us  to  determine  to 
what  extent  a  Judgment  should  be  reduced 
which  we  regard  as  excessive ;  but  we  think 
the  present  record  presents  a  case  in  which 
that  action  should  be  taken.  Appellee  lost 
two  fingers  and  a  portion  of  his  hand,  and  for 
a  period  of  seven  weeks  was  under  the 
constant  treatment  of  a  physician,  during 
which  time  he  necessarily  suffered  much  pain 
and  sustained  a  total  loss  of  earnings.  Prior 
to  his  injury,  which  occurred  on  February  3, 
1919,  he  earned  $4.25  per  day,  and  since  bis 
injury  he  had  been  able  to  earn  only  $2  per 
day.  Necessarily  there  is  a  tenderness,  which 
may  for  some  time  yet  to  come  prevent  appel- 
lee from  doing  kinds  of  labor  which  he  may 
later  on  be  able  to  perform,  and  there  will 
always  be  a  diminished  capacity  to  perform 
labor,  and  the  disfigurement  is  also  perma- 
nent. The  trial  in  the  court  below  occurred  on 
October  20, 1919.  But  the  case  Is  not  that  of 
a  man  who  has  lost  a  hand.  Appellee  still 
has  his  thumb  and  his  two  principal  fingers, 
and  he  will  be  able  to  do  many  things  with 
that  hand  which  do  not  require  much  gripping 
power  or  great  strength,  which  he  could  not 
do  without  the  three  fingers  he  still  has. 
Appellee  was  a  right-handed  man,  and  the 
Injury  occurred  to  his  left  hand. 

We  think,  under  all  the  circumstances,  a 
Judgment  for  |8,000  will  fairly  compensate 
the  Injury  sustained,  and  the  Judgment  will 
be  reduced  to  that  sum,  and,  as  thus  modified, 
will  be  affirmed. 

HUMFHRET8,  J.  (dissenting).  Appellee, 
C.  W.  Taylor,  began  to  work  for  appellant 
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when  a  mere  sdMoIboy,  working  at  odd  times 
and  on  Saturdays.  Hie  showed  so  much 
aptitude  for  that  character  of  work,  the  fore- 
man suggested  that  he  quit  scbo<d  and  adopt 
the  mill  business  as  his  life's  work.  He  gave  up 
his  education  and  became  a  regular  employfi 
In  appellant's  company.  He  became  skilled 
in  the  nse  of  machines  of  al}  kinds  In  the 
mill,  and  was  advanced  untU,  at  the  time  of 
his  injury,  he  was  receiving  $4.25  a  day,  and 
was  in  line  for  promotion.  His  expectancy 
was  43^  years.  His  injury  wholly  incapaci- 
tated him  for  the  character  of  work  he  had 
theretofore  been  doing.  He  was  re-employed, 
and  made  an  effort  to  carry  on  his  old  work, 
but  was  compelled,  on  account  of  the  charac- 
ter of  the  injury,  to  give  it  up  entirely  and 
take  up  a  different  character  of  labor,  from 
which  he  was  able  to  earn  $2  per  day  as  a 
maximum  amount  EUs  actual  loss,  therefore, 
was  $2.25  per  day.  Figured  upon  this  basis 
on  an  expectancy  of  43%  years,  the  present 
value  of  his  earning  capacity  is  $12,276.  His 
injury  was  a  severe  one,  causing  him  much 
pain  and  anguish  of  mind.  The  condition  in 
which  his  hand  is  left  will  necessarily  em- 
barrass and  humiliate  him  throughout  life. 
The  verdict  of  the  Jury  is  not  excessive, 
based  upon  the  a(^al  pecuniary  loss  to 
appellee,  and,  when  the  other  elements  of 
damage  above  mentioned  are  taken  into  con- 
sideration, it  is  quite  clear  that  the  verdict 
of  the  Jury  was  not  excessive. 

For  these  reasons,  I  am  unable  to  concur 
with  my  Associates  in  the  reduction  of  the 
Judgment.  I  therefore  dissent  from  the  Judg- 
ment in  this  regard. 


FROLICH  et  af.  V.  HICKS  et  al.    (No.  373.) 

(Supreme  Conrt  of  Arkansas.     May  3,  1920. 
On  Rehearing,  June  14,  1920.) 

1.  Appeal  and  error  (&=»l 002— Verdict  on  eon- 
fllctlng  evidence  conclusive. 

Verdict  on  conflicting  evidence  on  issues 
properly  submitted  is  conclusive  on  appeal. 

2.  EvMenos  «S3483(I),  519— Oapaoity  of  en- 
gina  not  matter  oalllng  for  export  knowledge. 

Capacity  of  an  engine  for  pumping  water  is 
not  a  matter  calling  tor  expert  knowledge,  but 
only  for  such  knowledge  as  a  man  of  ordinary 
intelligence  and  judgment,  with  sufiicient  ob- 
servation of  the  operations  of  such  an  engine, 
would  possess. 

3.  Evideica  «=>243(2)— Admissions  of  agent 
after  transaction  inadmissible  against  princi- 
pal. 

Admissions  of  an  agent  after  the  dose  of 
a  transaction  from  which  damages,  rendering 
his  principal  liable,  are  claimed  to  have  result- 
ed, are  not  competent  to  establish  liability  of 
the  principal. 


»For  other  emam  see  same  topic  and  KEY -NUMBER  In  all  K«7-NttmiMred  DlgssU  and  Indexu 


Digitized  by  LjOOQ IC 


874 


222  SOUXUVVKSTBRM-  REPORTER 


(Ark. 


4.  WitneMM  «=s>388(  10)— Inquiry  M  to  coa- 
versation  as  ground  for  Impeachment  held  too 
general. 

QnestioD  to  witness,  aa  to  prior  statements 
to  certain  persons  contrary  to  his  testimony  as 
foundation  for  impeachment,  is  too  general; 
it  not  mentioning  time,  place,  or  circumstances 
of  the  cODTersations. 

On  Rehearing. 

5.  Landlord  and  tenant  iS=»48(l)— In  action  for 
leaser'*  braaoh  of  agreement  to  famish  wa- 
ter, evidence  as  to  capacity  of  well  held  suf- 
ficient to  go  to  Jury. 

Evidence  in  action  by  lessee  for  breach  of 
agreement  of  lessor  to  furnish  sufficient  water 
to  flood  a  rice  crop,  conditioned  on  a  third  per- 
son furnishing  a  well  of  2,000  gallons  per  min- 
ute capacity,  held  sufficient  to  go  to  jury  on  the 
question  of  the  well  being  of  that  capadty. 

Appeal  from  Circuit  Conrt,  Lonoke  Ck>imty; 
George  W.  dark,  Jndge. 

Actitxi  by  Grover  O.  Hicks  and  others 
against  Max  Frolich  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Trimble  &  Trimble  and  Chas.  A.  Walls,  all 
of  Lonoke,  for  appellants. 

Jas.  B.  Reed,  of  Lonoke,  and  Jno.  P.  Stree- 
pey,  of  Little  Rode,  for  appellees. 

McCULLOOH,  O.  J.  This  is  an  action  In- 
stituted by  appellees  against  appellants  to  re- 
cover damages  alleged  to  have  been  sustained 
by  reason  of  the  breach  of  a  contract  in  re- 
gard to  the  renting  of  a  rice  farm  for  the 
year  1918  and  an  undertaking  in  said  con- 
tract on  the  part  of  appellants  to  furnish  the 
water  to  flood  the  rice  crop.  Appellant  owned 
a  rice  farm  In  Lonoke  county  and  entered  in- 
to a  written  contract  with  appellees,  agreeing 
to  rent  the  farm  to  appellees  for  the  years 
1918  and  1919,  for  a  certain  sliare  of  the 
crop,  and  also  agreed  to  furnish  an  adequate 
supply  of  water  with  which  to  flood  the  rice, 
conditioned  on  Lane  &  Bowler  Company 
furnishing  a  well  on  the  premises  of  the  ca- 
pacity of  2.000  gallons  per  minute,  in  accord- 
ance with  the  terms  of  a  contract  between 
that  company  and  appellants. 

It  is  alleged  in  the  complaint  that  Lane  & 
Bowler  Company  furnished  the  well,  of  the 
capacity  mentioned,  and  Installed  a  pump 
therein,  according  to  the  terms  of  the  con- 
tract, but  that  appellants  failed  to  put  in  an 
engine  of  suflSiclent  capacity  to  pump  enough 
water  to  flood  the  rice  crop,  and  that  the  crop 
failed  for  the  lack  of  water.  There  was  a 
denial  of  the  allegations  of  the  complaint, 
and  on  the  trial  of  the  issues  before  a  Jury 
the  verdict  was  in  favor  of  appellees. 

[1]  It  is  contended,  in  the  first  place,  that 
the  testimony  is  not  sufflclent  to  sustain  the 
verdict.  The  evidence  tends  to  show  that  the 
quantity  of  water  pumped  from  the  well  was 


Insufficient  to  flood  the  rice  crop;  ttiat  ihe 
well  furnished  by  Lane  &  Bowler  Company 
was  up  to  contract,  in  that  it  had  a  capadty 
of  2,000  gallons  of  water  per  minute,  but  that 
the  engine  used  by  appellants  in  pumping 
water  was  not  of  sufficient  power  to  operate 
the  pmnp  to  the  full  capacity  of  the  wdl  or 
to  afford  snffldent  quantity  of  water  to 
flood  the  rice  crop.  The  contract  between  the 
parties  to  the  litigation,  and  also  the  CMitract 
between  appellants  and  Lane  &  Bowler  Com- 
pany, were  both  in  writing,  and  tbere  can  be 
no  dispute  as  to  their  contents.  Lane  A.  Bow- 
ler Company  was  only  to  famish  a  well  of 
the  capacity  mentioned  and  put  In  the  pump. 
It  therefore  became  the  duty  of  appellants 
under  their  contract  with  appellees  to  fumldi 
an  engine  of  sufficient  power  to  pump  the  nec- 
essary quantity  of  water  from  the  w^L  If 
the  well  furnished  by  Lane  A  Bowler  Com- 
pany was  not  of  the  capacity  mentlonedi,  then, 
under  the  contract  betweeen  the  present  liti- 
gants, appellants  were  to  be  absolved  from 
all  liability  on  account  of  the  failure  to  ob- 
tain suffident  quantity  of  water  to  flood  the 
crop. 

There  was  conflict  in  the  testimony  on  the 
issue  as  to  whether  or  not  the  well  furnished 
by  the  company  came  up  to  speciScatiooa 
Some  of  the  witnesses  testlfled  that  It  fnr^ 
nished  much  less  than  2,000  gallons  per  min- 
ute, and  others  testified  that  it  had  a  capac- 
ity of  more  than  that  quantity  of  jvater. 
That  issue  was  properly  submitted  to  the 
Jury  on  legally  sufflclent  evidence,  and  tiie 
verdict  settles  the  issue  against  appellants. 

The  next  issue  ta  the  case  was  whether  or 
not  an  engine  of  sufflclent  power  was  fomlsb- 
ed  by  appellants.  There  was  a  conflict  also 
on  this  point,  and  the  evidence  was  sufflclent 
to  warrant  a  verdict  either  way,  according 
to  where  the  Jury  found  the  preponderance 
to  be.  We  can  not  say  the  verdict  la  unsup- 
ported on  that  issue. 

There  was  also  an  issue  as  to  the  effect  np- 
on  the  rice  crop  and  the  amount  of  damages, 
if  any,  which  resulted,  and  these  issues  were 
also  supported  by  legally  sufflclent  evidence. 
All  of  the  Issues  were  submitted  to  tbe  Jury 
on  correct  Instructions. 

Learned  counsel  complain  of  the  court's  In- 
structions, particularly  No.  3,  .which  they  say 
ignored  the  issue  as  to  whether  or  not  Lane 
&  Bowler  Company  complied  with  their  con- 
tract with  respect  to  the  well,  and  particular- 
ly as  to  tbe  pump.  There  was  no'controversy 
In  the  case,  as  we  understand,  as  to  tbe  sulfi- 
dency  of  the  pump  itself;  but  there  was  an 
issue  as  to  the  capadty  of  the  well  -which 
Lane  &  Bowler  Company  was  to  furnish  and 
the  capacity  of  the  engine  'Ahich  appellants 
themselves  were  to  furnish.  We  think,  as  be- 
fore stated,  these  issues  were  properly  sub- 
mitted to  the  Jury  and  there  was  no  error  in 
the  instructions. 
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[2]  Error  Is  also  assigned  in  the  ruling  of 
tbe  conrt  in  permitting  appellees  tbemselves 
and  other  witnesses  to  testify  with  respect  to 
the  capacity  of  the  engine  furnished  by  appel- 
lants. One  of  the  witnesses  is  an  expert  en- 
gineer familiar  with  the  operations  of  such 
oiglnes,  and  the  other  witnesses  showed  that 
they  had  more  or  less  experience  In  observing 
the  operation  of  such  engines.  We  are  of  the 
opinion  that  in  the  first  place  the  matter 
about  which  the  witnesses  testified  was  not 
<»ie  calllpg  for  expert  knowledge,  but  only 
for  such  knowledge  as  a  man  of  ordinary  tn- 
tdllgence  and  Judgment  with  sufficient  obser- 
vation of  the  operations  of  such  an  engine 
would  possess.  The  witnesses  described  the 
engine  and  Its  kind,  and  each  stated  that  they 
had  been  about  the  operation  of  such  engines 
for  many  years.  We  think  that  the  testi- 
mony of  the  witnesses  was  competent  Bowen 
r.  State,  100  Ark.  232,  140  S.  W.  28. 

[S]  Mr.  Holllngshead,  who  was  the  sales 
manager  for  Lane  &  Bowler  Company,  was 
called  as  a  witness  by  appeUees  to  prove  that 
the  well  furnished  by  that  company  was  of 
the  capacity  mentioned  in  the  contract,  and 
his  testimony  tended  to  establish  that  fact. 
Other  testimony  was  adduced  by  appellees 
along  the  same  line.  After  appellees  had  rest- 
ed their  case  and  appellants  had  introduced 
testimony,  they  recalled  Mr.  Holllngshead  to 
the  witness  stand  for  further  cross-examina- 
tion, and  proposed  to  ask  him  the  question 
whether  or  not  he  had  stated  to  a  Mr.  Miller 
and  a  Mr.  Herron,  or  either  of  them,  that  Lane 
&  Bowler  Company  had  failed  to  get  the  well 
to  the  capacity  they  had  agreed  on.  Appel- 
lees interposed  an  objection,  which  the  court 
sustained,  and  the  ruling  of  the  court  in  re- 
fusing to  allow  the  question  to  be  propounded 
is  assigned  as  error.  It  is  argued  that  the 
testimony  was  competent  as  substantive  proof 
to  establish  the  fact  that  the  well  was  not  up 
to  contract,  but  the  answer  to  that  contention 
is  that  the  adndsslons  of  an  agent  after  the 
close  of  the  transaction  from  which  damages 
resulted  Is  not  competent  evidence  tending  to 
establish  the  liability  of  the  principal.  Ste- 
elier Cooperage  Works  v.  Steadman,  78  Ark. 
381,  94  S.  W.  41. 

[4]  Again,  It  is  argued  that  the  testimony 
was  competent  in  order  to  lay  the  foundation 
for  the  impeachment  of  Holllngshead  as  a 
witness.  We  are  of  the  opinion  that  the  qnes- 
tion  was  too  general  in  its  nature,  in  that  It 
did  not  mention  the  time,  place,  or  circum- 
stances of  the  conversation  sought  to  be  elic^ 
Ited.  Before  they  can  complain  of  the  court's 
ruling  in  excluding  the  testimony,  they  must 
have  offered  the  question  In  such  form  as  to 
elicit  an  answer  which  would  afford  the  prop- 
er foundation  for  impeachment.  It  was  not 
sufficient  to  merely  ask  the  .witness  whether 
or  not  he  had  ever  made  any  such  Btat«nent 
to  the  i>er8<Hi8  named. 

We  find  that  there  was  no  error  committed 


by  the  court  in  the  progress  of  the  trial,  and 
that  the  testimony  was  sufficient  to  sustain 
the  verdict;  and  the  Judgment  is  therefore  af- 
firmed. 

On  Rehearing. 

[5]  It  is  very  earnestly  insisted  by  counsel 
for  appellants  that  we  were  mistaken  in  say- 
ing that  the  evidence  was  legally  sufficient  to 
warrant  the  submission  of  the  issue  whether 
or  not  the  well  famished  by  Lane  &  Bowler 
Company  had  the  capacity  to  furnish  2,000 
gallons  of  water  per  minute.  It  must  be  con. 
ceded  that  the  testimony  on  this  point  is  not 
clear  and  satisfactory,  and  we  have  re-ex- 
amined it  with  care  for  the  purpose  of  as- 
certaining whether  or  not  a  mistake  was 
made  in  the  original  opinion  on  that  ques- 
tion. Mr.  Holllngshead,  the  sales  manager 
for  Lane  &  Bowler  Company,  was  called  as  a 
witness  by  appellees,  and  he  testified  that  In 
his  opinion  the  well  was  capable  of  producing 
2,000  gallons  of  water  per  mhrate.  He  was 
not  asked  as  to  his  qualifications  as  an  expert 
on  the  subject ;  nor  was  any  objection  inter^ 
posed  to  his  giving  his  opinion  as  to  the  ca- 
pacity of  the  well.  On  cross-examination  he 
made  a  statement  that  tended,  more  or  less, 
to  qualify  his  former  statement,  or  rather  to 
weaken  the  effect  of  it;  but  he  did  not  with- 
draw the  statement,  and  it  was  a  question 
for  the  Jury  to  determine  what  weight  should 
be  given  to  it.  One  of  the  appellees  testified 
that  be  was  familiar  .with  wells  of  that  kind, 
and  that  this  well  furnished  1,800  gallons  per 
minute  with  the  60  horse  power  motor  that 
was  used. 

There  was  other- testimony  to  the  effect 
Qiat  a  motor  of  that  capacity  was  insuffidait, 
and  that  a  larger  one  would  have  pumped  a 
greater  quantity  of  water.  This  witness  also 
testified  that,  while  the  pump  was  bringing 
up  water  at  the  rate  of  1,800  gallons  per  min- 
ute, there  "were  no  bubbles  observable  in  the 
water.  It  appears  from  the  testimony  that 
when  a  well  is  pumped  full  capacity  bubbles 
will  appear.  Now,  there  was  another  witness 
Introduced  who  testified  as  an  expert,  and  he 
gave  it  as  his  opinion,  if  the  well  was  fur- 
nishing 1,800  gallons  of  water  per  minute 
with  a  60  horse  power  motor,  and  no  bubbles 
appeared  in  the  water,  that  if  75  horse  power 
motor  .was  used  the  well  would  have  produc- 
ed 2,000  gallons  of  water.  He  testified,  on 
cross-examination,  that  he  would  not  under- 
take to  say  what  the  capacity  of  this  particu- 
lar well  was;  but  this  did  not  weaken  the 
force  of  his  testimony  as  an  expert  concern- 
ing the  additional  amount  of  water  that 
would  have  been  furnished  under  those  cir- 
cumstances. Another  witness,  T.  J.  Cullar, 
tcstifled  that  he  worked  for  Lane  &  Bowler 
Company  In  driving  this  well,  that  he  had 
had  experience  with  such  wells,  and  that  a 
.well  driven  to  the  stratum  reached  in  this 
well  would  furnish  2,000  gallons  of  water  per 
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minute.  We  cannot  say  that  there  Is  no 
testlmonj-  of  a  substantial  nature  tending  to 
show  that  the  well  f  umlahed  by  Lane  &  Bow- 
ler Company  was  of  the  capacity  of  2,000 
Kallons  per  mlnnta  This  being  true,  the  is- 
sue was  properly  submitted  to  the  jury. 

We  have  considered  the  other  questions 
raised  on  rehearing,  but  haye  reached  the 
conclusion  that  our  Judgment  on  the  former 
hearing  was  correct 

The  petition  for  rehearing  la  therefore 
denied.' 


A8HCRAFT  V.  STATE.     (No.  83.) 

(Supreme  (3onrt  of  Arkansas.    Dec.  22,  1019.) 

1.  District  and  proseoHtlao  attorney*  9s>8— 
Not  required  to  follow  up  appeals. 

Prosecuting  attorneys  are  not  required  to 
follow  up  appeals  in  criminal  cases,  and  any 
services  performed  in  tliat  regard  are  yolun- 
tary,  since  the  Attorney  General  alone  is  re- 
quired to  represent  tlte  state  in  criminal  ap- 
peals, under  Kirby's  Dig.  H  3462,  3463.  ' 

2.  Costs  «=>3I7— Proseoutlng  attorney's  fee 
on  affirmance  where  thirty  defendants  were 
tried  together. 

Where  30  defendants  were  indicted  sepa- 
rately for  the  same  offense,  were  tried  to- 
gether by  consent,  and  there  was  one  judgment 
of  conviction  against  all  defendants,  which  was 
affirmed  hy  the  Supreme  Court,  the  prosecuting 
attorney  can  tax  only  one  fee,  under  Kirby's 
Dig.  {  2620,  providing  that  upon  affirmance  of 
a  judgment  on  defendant's  appeal  an  attorney's 
fee  of  $20  to  be  paid  the  prosecuting  attorney 
shall  be  taxed  aa  part  of  the  costs. 

3.  Costs  «=>292— Joint  and  several  Itabliity  cf 
defendants  tried  together. 

Where  numerous  defendants  were  indicted 
separately  but  tried  together  and  a  single  judg- 
ment of  conviction  entered  and  affirmed  by  the 
Supreme  Court,  attorney's  fee,  taj^ed  as  part 
of  the  coats  of  appeal,  under  Kirby's  Dig.  f 
2620,  ma;  be  collected  from  either  of  the  de- 
fendants or  apportioned  against  all  of  tbem, 
since  they  are  jointly  and  severally  liable. 

Lee  Ashcraft  and  others  were  convicted  ot 
failing  to  dip  their  cattle  and  the  Judgment  of 
conviction  affirmed.  215  S.  W.  688.  On 
motion  of  the  prosecuting  attorney  to  retaz 
the  costs.    Motion  overruled. 

J.  H.  Bowen,  of  Perryvllle,  and  Held,  Bur- 
row &  McDonnell,  of  Little  Rock,  for  appel- 
lants. 

Geo.  W.  Emerson,  of  Little  Bock,  and  O.  B. 
Colvin,  of  Perry,  for  the  State. 

PER  CURIAM.  There  were  30  defendants 
Indicted  separately  for  the  same  offense,  but 
by  consent  they  were  tried  together,  and  there 
was  one  judgment  of  conviction  .against  all 
of  the  defendants.  An  appeal  was  prosecuted 
to  this  court,  and  the  Judgment  against  all  of 


the  defendants  was  aflirmed.     ^e  statnte 
reads  as  follows: 

"Upon  the  affirmance  of  a  judgment  on  the 
appeal  of  the  defendant,  an  attorney's  fee  of 
twenty  dollars,  to  be  paid  to'  the  prosecating 
attorney,  shidi  be  taxed  as  part  of  the  costs  of 
the  appeal,  and  npon  the  reversal  of  a  judgment 
upon  an  appeal  by  the  pUintifF,  a  fee  of  five 
dollars."    Kirby's  Digest,  i  2620. 

The  clerk  of  this  court  taxed  as  cost  (Mie 
fee  of  $20,  and  the  prosecuting  attorney  moves 
the  court  for  a  retaxatiou  of  cost  so  as  to 
allow  a  separate  lee  of  $20  on  each  of  the 
convictions. 

The  reliance  of  the  prosecuting  officer  in  bis 
contention  for  a  separate  fee  for  each  con- 
victioa  is  on.the  decision  of  this  court  in  the 
case  of  Hempstead  County  v.  McCollum,  58 
Ark.  150,  24  S.  W.  0,  where  the  court  con- 
strued the  statute  (Kirby's  Digest,  {  34SS) 
allowing  prosecuting  attorneys  a  fee  "for  each 
conviction  on  indictmant  for  any  felony,"  and 
holding  that  on  Joint  Indictments  against 
several  defendants  tried  together,  and  on  an 
indictment  against  a  single  defendant  charg- 
ing more  than*  one  offense,  the  prosecuting 
attorney  is  entitled  to  a  separate  fee  <hi  each 
conviction. 

The  two  statutes  relate  to  different  subjects 
and  are  open  to  different  interpretations. 

Section  3488  relates  to  fee  of  a  prosecuting 
attorney  on  each  conviction  in  criminal  prose- 
cutions. 

Section  2620  relates  to  fees  taxed  npon 
affirmance  of  judgments  in  misdemeanor 
cases  in  the  Supreme  Court  One  is  allowed 
as  compensation  for  service  in  procuring  each 
conviction  in  a  criminal  case,  and  the  other  is 
allowed  as  a  docket  fee  on  each  judgment. 
The  gist  of  the  decision  in  the  McCollum  Case, 
supra,  was  that,  while  there  was  but  one 
judgment  there  was  more  than  one  conviction 
within  the  meaning  of  the  statute,  and  that 
the  prosecuting  officer  was  allowed,  under  the 
statute,  a  fee  on  each  of  the  convictions. 
regardless  of  the  fact  that  there  was  only  one 
judgment  in  the  case.  In  the  opinion  the 
court  quoted  Prof.  Wharton  as  follows: 

"In  an  indictment  against  two  or  more  the 
charge  is  several  as  well  as  joint,  and  the  con- 
viction is  severaL"  Wharton  Cr,  PL  &  Pr.  { 
314. 

[1]  The  case,  and  the  applicable  statute,  is 
entirely  different  where  there  is  only  ooe 
judgment  of  affirmance  though  it  embraces 
several  convictions.  The'  prosecuting  attorney 
is  not  required  to  follow  up  appeals  in  crimi- 
nal cases,  and  services  performed  in  tbat 
regard  are  voluntary.  The  Attorney  General 
alone  is  required  to  represent  the  state  in 
causes  pending  in  the  Supreme  Court. 
Kirby's  Digest  fi§  3462,  3463.  But  the  statnte 
allows  the  prosecuting  attorneys  a  docket  fee 
on   each  judgment  of  afflrmaoce  in  aiisde- 
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meaner  cases  In  the  Snpreme  Court.  This  Is 
not  for  services  performed,  for,  as  before 
stated,  none  are  required  of  that  officer. 

[2, 3]  It  Is  not  material  that  In  the  present 
case  the  indictments  against  the  defendants 
were  separate.  7he  cases  were  tried  together 
by  consent,  and  «ily  aae  Judgment  was  rend- 
erei,  and  there  was  only  one  Judgment  of 
affirmance.  The  taxation  of  a  single  fee  for 
the  Judgment  of  affirmance  Is  against  all  of 
the  defendants  Jointly  and  severally.  C>nly<xie 
fee  can  be  Imposed,  but  It  may  be  collected 
from  titbBT  of  the  defaidants  at  the  election 
at  the  stat^  or  it  may  be  apportioned  against 
all  of  them,  as  the  state  may  elect  The  fact 
that  each  conviction  is  separate  does  not 
affect  the  question  of  allowance  of  a  single 
fee  for  the  affirmance. 

HotlMi  orerruled 


BROWN  V.  STATE.    (No.  383.) 
(Supreme  Oonrt  of  Arkansas.   April  26, 1920.) 

1.  Criailsal  law  «=>5I0,  511(1)  —  Aocomplloe 
testimony  most  be  corroborated;  what  sot 
ssAeleat  eorroboration. 

Under  Kirby's  Dig.  {  2384,  a  conviction  can- 
not be  had  on  the  uncorroborated  eiddence  of 
«■  accomplice,  and  the  corroboration  is  not 
snflcient  if  it  merely  shows'  tiiat  the  offense 
was  coaimitted  end  the  circumstances  thereof. 

2.  Criminal  law  9=>3I  I  (I)— Evidence  oorrob- 
orating  aeeomplloe  testimony  held  sufflolent  to 
sttstala  ooBVloUsn. 

In  a  prosecution  for  robbery,  trhere  de- 
f eadanf  a  alleged  accomplice  confessed  and  tes- 
tified tor  the  state,  evidence  oorroborating  the 
accomplice  held  sufficient  to  sustain  the  convic- 
tion. 

3.  CrtMisal  law  «S3942(2)— Oeslal  of  new  tri- 
al baeasss  aooompllee  rspndlatsd  tsstinosy 
■at  abase  sf  disoretlos. 

Where,  after  conviction,  defendant's  ac- 
complice repudiated  his  testimony,  the  denial 
of  a  new  trial  requested  on  that  ground  can- 
not be  held  an  abuse  of  the  trial  court's  dis- 
eretion,  where  such  accomplice  was  corroborat- 
ed in  several  important  details,  and  the  court 
heard  the  witnesses  and  saw  their  demeanor. 

4.  Criminal  law  €s»7l9(l)— Prosecutor  oassot 
state  facts  not  shown  by  the  evidence. 

It  Is  error  for  the  prosecutor  to  state  facts 
not  shown  by  the  evidence. 

5.  Criminal  law  <S=>7I9(3)  —  In  a  prosecution 
for  robbery,  argument  by  prosecutor  held 
Improper. 

In  a  prosecution  for  robbery,  where  the 
proprietress  of  a  hotel  at  which  defendant 
took  his  meals  gave  testimony  to  estaliliBb  his 
alibi,  a  remark  by  the  prosecutor  that  he  knew 
an  about  the  woman,  but  could  not  tell  what 
be  knew,  but  wished  the  jury  knew,  was  im- 
proper as  a  statement  of  fact  as  to  which  there 
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was  no  evidence,  for  it  was  an  adroit  way  of 
asking  the  jury  to  draw  an  unfavorable  Infer- 
ence as  to  the  character  of  the  witness,  and  as 
such  amounted  to  a  statement  of  fact. 

Appeal  from  Circuit  Court,  Nevada  Coun- 
ty;   George  R.  Haynle,  Judge. 

George  Brown  was  convicted  of  robbery, 
and  he  appeaha.  Reversed  and  remanded  for 
new  triaL 

(Jeorge  Brown  was  Indicted,  tried  before 
a  Jury,  and  convicted  of  the  crime  of  rob- 
bery. The  facts  as  shown  by  the  state,  brief- 
ly stated,  are  as  follows: 

Ben  Baker  lived  in  Nevada  county.  Ark., 
about  11%  miles  from  Hope,  Ark.  He  is  a 
single  man,  and  his  aged. mother  lives  with 
him,  and  they  lived  there  on  November  23, 10- 
Id.  On  Sunday  night,  November  23,  1919,  two 
men  went  into  Baker's  house  and  threw  their 
guns  on  Baker  and  his  mother  and  then  tied 
them.  They  told  them  that  they  khew  Baker 
had  a  lot  of  numey  and  forced  him  to  give 
them  $400  of  bis  own  money.  They  searched 
the  house  and  found  ^00  additional,  part  of 
which  belonged  to  Baker,  and  the  remainder 
to  his  mother.  One  of  the  men  participat- 
ing in  the  robbery  was  a  slender  man  and 
the  other  was  heavy  set.  The  heavy  set  man 
did  the  talking.  Both  of  the  men  looked 
like  their  faces  were  blacked,  and  they  had 
cloths  tied  over  their  mouths.  One  of  the 
men  took  out  his  knife  and  threatened  to  cut 
Baker's  throat  in  an  effort  to  make  him  give 
up  his  money.  There  was  smut  on  Baker's 
neck  where  the  robber's  hands  had  touched 
it.  Baker's  mother  was  79  years  old,  and 
they  tied  her  with  wire.  Baker  could  not 
recognize  the  men,  because  they  had  smut 
on  their  fbces  and  bad  tied  thick  cloths  on 
their  faces  above  their  mouths.  There  were 
tracks  on  the  outside  of  the  bouse  which 
looked  like  somebody  outside  had  stood  there 
while  the  robbers  were  in  the  house.  A 
short  time  after  the  robbery  occurred  Baker 
had  a  conversation  in  the  town  of  Hope  with 
the  accused  George  Brown.  He  and  another 
man  were  discussing  with  Brown  about  hav- 
ing carried  some  men  to  Baker's  house  the 
night  of  the  robbery.  Baker  testified  that 
George  Brown  said  that  they  ought  not  to 
blame  him  for  carrying  the  men  down  there 
and  hlra  not  knowing  where  they  were  go- 
ing. We  here  quote  from  the  testimony 
of  Baker  as  to  what  Brovni  said  to  him  on 
that  occasion: 

"Here  a  while  back,  a  short  time,  I  'carried 
a  bunch  out  in  the  country;  I  didn't  know 
where  they  was  going;  first  thing  I  knew  they 
had  a  suit  case  or  two  of  whisky  in  the  car 
and  was  drinking  it,  and  he  didn't  know  wliat 
was  up  and  had  to  bring  them  back  to  town 
drunk." 

The  testimony  of  Baker  as  to  what  occur- 
ed  at  the  scene  of  the  robbery  was  In  all  re- 
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spects  corroborated  by  that  of  his  motber. 

Harry  SliAmons  made  a  confession  and 
testified  on  behalf  of  the  state.  According 
to  his  testimony  Arthur  Neal,  Joe  Ed  Smitb, 
George  Brown,  and  himself  robbed  Ben  Bak- 
er and  his  mother.  Joe  E^d  Smith  and  Sim- 
mons were  worldng  at  the  Brown  Oin  Com- 
pany In  Hope,  and  Arthur  Neal  lived  in  the 
town  there,  painting.  George  Brown  <^>er^ 
a  ted  a  car  for  hire  In  the  town  of  Hope.  On 
the  Sunday  night  that  Baker's  house  was  en- 
tered and  the  robbery  occurred,  Joe  Ed  Stolth, 
Arthur  Neal,  George  Brown,  and  Harry  Sim- 
mons got  In  George  Brown's  car  and  start- 
ed to  Baker's  for  the  purpose  of  robbing  him. 
They  knew  that  he  had  a  considerable  sum 
of  money.  Brown  and  Neal  sat  on  the  front 
seat.  Brown  driving  the  car,  and  the  other 
two  sat  on  the  back  seat  They  were  all 
dressed  in  blue  overalls.  All  the  parties  pat 
smut  on  their  f&ces  in  order  to  disguise  them- 
selves. It  was  dark  when  they  got  to  Bak- 
er's house.  George  Brown  and  Joe  Ed  Smith 
both  had  pistols  and  went  into  the  house. 
After  the  robbery  was  over  they  got  into  the 
car  and  went  back  to  Hope.  They  ran  the 
car  pretty  fast,  and  it  took  about  40  minutes 
to  get  there.  All  the  parties  except  George 
Brown  got  out  of  the  car  and  went  up  to  the 
light  plant,  where  they  washed  their  hands 
and  faces  and  pulled  off  their  overalls.  Joe 
Ed  Smith  had  on  a  soldier's  uniform. 

The  engineer  of  the  light  plant  at  Hope 
heard  about  the  robbery  on  Tuesday  after 
it  happened.  According  to  his  testimony  on 
the  Sunday  night  preceding  the  robbery,  be- 
ing the  23d  day  of  November,  three  men  came 
to  the  light  plant  Two  of  them  had  on  over- 
alls, and  the  other  one  was  in  a  soldier's  uni- 
form. One  of  the  men  was  pretty  black  and 
smutty.  They  asked  for  water  to  wash 
their  faces.  There  was  nothing  about  them 
to  attract  the  witness'  attention,  and  he  was 
not  able  to  identify  them.  He  knew  George 
Brown  and  knew  he  was  not  one  of  the  men. 

A  deputy  sheriff  was  also  a  witness  for  the 
state.  He  went  to  the  scene  of  the  robbery 
on  the  next  day  after  it  occurred  and  found 
the  things  In  Qie  house  piled  In  the  middle 
of  the  floor  as  if  the  drawers  and  trunks  In 
the  room  had  been  emptied.  There  was  a 
rag  with  the  things  which  had  some  smut  on 
it.  There  were  tracks  behind  the  smoke- 
house where  some  one  had  evidently  stood. 
Arthur  Neal  had  on  shoes  at  the  time  he  was 
arrested,  and  the  tracks  looked  like  tracks 
which  bis  shoes  would  make.  Brown  had  a 
pistol  in  a  dresser  drawer  In  bis  room  at  the 
time  he  was  arrested.  He  tried  to  keep  the 
deputy  sheriff  from  taking  the  pistol  with 
bira.  The  deputy  sheriff  went  and  got  the 
overalls  which  Harry  Simmons  and  Joe  Ed 
Smith  said  they  had  on  the  night  of  the  rob- 
bery.   They  were  blue  overalls  and  Jumpers. 

The  testimony  of  other  witnesses  tending 
to  corroborate  the  testimony  of  Batiy  Sim- 


mons wUI  be  stated  or  referred  to  in  the 
opinion. 

The  defense  of  the  accused  was  an  allM. 
He  denied  that  he  left  Hope  on  the  Sunday 
night  that  the  robbery  occurred,  in  an  auto- 
mobile, and  proved  by  several  witnesses  that 
at  about  tbe  time  the  antomoblle  Is  said  to 
have  1^  for  Baker's  honse  he  was  at  a  hotel 
in  Hope,  and  that  he  stayed  there  and  ate 
supper. 

The  Jury  returned  a  verdict  of  guilty  and 
fixed  the  defendant's  punishment  at  three 
years  In  the  state  penitentiary.  From  the 
Judgment  rendered,  the  defendant  has  duly 
prosecuted  an  aiqteal  to  this  court 

J.  O.  A.  Bush,  of  Frescott,  and  Steve  Carri- 
gan,  Jr.,  of  Hope,  for  appellant 

Jno.  D.  Arbuckle,  Atty.  Gen.,  and  J.  B. 
Webster,  Asst  Atty.  Gen.,  for  tbe  State. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  Harry  Simmons  made  a-  confession  and 
was  a  witness  for  the  state.  According  to 
his  testimony,  Arthur  Neal,  Joe  Ed  Smith, 
George  Brown,  and  himself  robbed  Ben  Bak- 
er and  his  motber  at  the  bouse  of  the  for- 
mer In  Nevada  county,  Ark.  He  described  In 
detail  how  the  robbery  was  committed.  Be 
was  an  accomplice  of  the  def^tdant  and  un- 
der our  statute  the  latter  cannot  be  convicted 
unless  the  testimony  of  the  accomplice  1b  cor- 
roborated by  other  evidence  tending  to  con- 
nect tbe  deftedant  with  the  commission  of  the 
offense,  and  the  corroboration  is  not  snfB- 
cleut  if  it  merely  shows  that  tbe  offense  was 
committed  and  the  circumatanoes  theceof. 
Kirby's  Digest,  2384. 

[2]  It  is  earnestly  Insisted  by  counsel  for 
tbe  defendant  that  the  testimony  of  Harry 
Simmons  is  not  sufficiently  corroborated  to 
warrant  tbe  Jury  in  finding  tbe  defendant 
guilty.  We  cannot  agree  with  counsel  In  this 
contention.  Simmons  testified  that  they  all 
went  to  the  scene  of  the  robbery  In  a  Ford 
car  which  was  driven  by  the  defendant 
They  all  had  on  blue  overalls,  and  two  of 
them  went  Into  the  house,  and  the  other  two 
remained  outside  for  the  purjwse  of  watch- 
ing so  that  tbe  ones  in  the  house  might  be 
warned  of  tbe  approach  of  any  one.  Their 
faces  were  covered  with  smut. 

It  was  shown  by  witnesses  for  the  state 
that  George  Brown  owned  a  Ford  car,  and 
that  he  and  other  parties  were  seen  In  it  in 
Hope  on  the  Sunday  evening  that  the  rob- 
bery occurred,  and  that  they  left  there  a 
short  time  before  dark.  Baker  says  that  they 
had  smut  on  their  faces  and  blue  overalls  on. 
Simmons  also  snld  that  they  stopped  before 
they  got  to  Baker's  house  and  cut  off  some 
pieces  of  telephone  wire.  Baker  testified  that 
bis  mother's  hands  were  fastened  together  by 
wire,  and  the  wire  was  exhibited  to  the  Jury. 
The  Jury  mlgbt  have  inferred  from  UUs  fact 
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that  It  was  telephone  -wire.  Simmons  testi- 
fied that  Artlinr  Neal  stayed  on  the  outside 
around  the  smokehonse  as  a  watcher  while 
the  robbery  was  being  committed.  The  depu- 
ty sheriff  who  arrested  Neal  observed  these 
tracks  on  the  next  morning  after  the  robbery 
and  said  that  they  looked  like  they  had  been 
made  by  a  pair  of  shoes  which  Neal  had  on 
when  he  was  arrested.  Simmons  paid  that 
they  all  had  on  bine  overalls,  and  had  dis- 
guised themselves  by  blacking  their  faces 
with  smut  After  the  robbery  was  over  they 
drove  hurriedly  back  towards  Hope,  and  sep- 
arated before  they  got  into  town.  The  de- 
fmdant  went  on  with  the  automobile,  and  the 
other  parties  went  to  the  light  plant,  where 
they  took  off  their  overalls  and  washed  their 
faces.  He  also  stated  that  Joe  Ed  Smith  was 
dressed  in  a  soldier's  uniform.  The  engineer 
of  the  light  plant  remembered  that  some  par- 
ties came  there  on  that  Sunday  night,  and 
that  one  of  them  was  dressed  in  a  soldier's 
uniform,  while  the  other  two  had  on  blue  over- 
alls. He  noticed  that  the  face  of  one  of  them 
had  a  good  deal  of  black  on  It  when  he  wash- 
ed. His  attention  was  not  particularly  called 
to  th%  parties,  and  he  could  not  identify  any 
of  them.  He  knew  the  defendant,  and  knew 
that  he  was  not  one  of  them.  Then,  too. 
Baker  bad  a  conversation  with  Brown  short- 
ly after  the  robbery  with  regard  to  it,  and 
the  Jury  might  have  Inferred  from  what 
Brown  said  that  he  had  carried  the  parties 
to  the  scene  of  the  robbery.  These  facts  and 
circumstances,  if  believed  by  the  Jury,  were 
a  suflBcient  corroboration  of  the  testimony  of 
the  accomplice  and  warranted  the  Jury  in 
finding  the  defendant  guilty. 

The  court  Instructed  the  Jury  on  the  snl)- 
Ject  of  the  corroboration  required  of  the  tes- 
timony of  the  accomplice  In  the  manner 
provided  by  the  section  of  the  digest  above  re- 
ferred to  and  the  decisions  of  our  court  con- 
struing it 

[3]  After  the  Jury  had  convicted  the  de- 
fendant and  after  the  defendant  had  filed  his 
motion  for  a  new  trial,  the  defendant  filed  a 
supplemental  motion  for  a  new  trial.  In  it  he 
exhibited  an  affidavit  from  Harry  Simmons 
In  which  the  latter  stated  that  he  was  origi- 
nally induced  to  enter  a  plea  of  guilty  and 
testify  against  the  defendant  by  the  promise 
of  the  deputy  sheriff  that  he  himself  would  go 
free  and  by  the  threat  that  if  he  did  not  so 
testify  he  would  get  a  long  prison  sentence. 

In  his  afiJdavlt  Simmons  denied  that  either 
blmself  or  the  defendant  were  present  when 
the  robbery  was  committed,  or  that  they  had 
anything  whatever  to  do  with  it  In  strort, 
he  repudiated  in  toto  what  he  had  testified 
to  before  the  Jury  in  the  trial  of  the  defend- 
ant and  undertook  to  explain  away  his  testi- 
mony. 

la  asking  for  a  reversal  of  the  Judgment 
on  this  ground,  counsel  for  the  defendant  re- 
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ly  mainly  on  the  case  of  Bussey  v.  State,  69 
4rk.  549,  64  S.  W.  268.  In  that  case  the  de- 
fendant was  tried  and  convicted  of  the  crime 
of  rape.  The  conviction  rested  almost  en- 
tirely upon  the  testimony  of  the  prosecuting 
witness,  and  the  court  held  tluit  under  .the 
peculiar  circumstances  of  that  case  that  it 
was  better  that  the  case  should  be  retried 
than  to  enforce  a  Judgment  for  the  extreme 
penalty  of  death. 

In  the  present  case  Simmons  was  before 
the  court  when  he  testified  at  the  trial  of  the 
defendant,  and  the  court  had  the  opportunity 
to  examine  his  testimony  and  demeanor  on 
the  witness  stand  and  compare  them  with  the 
statements  made  by  liim  in  his  affidavit  after 
the  trial  was  ended  and  the  defendant  bad 
been  convicted  by  the  Jury.  Simmons'  testi- 
mony was  corroborated  In  several  important 
details,  and  it  cannot  be  said  that  the  trial 
court  under  the  circumstances  abused  its 
discretion  In  not  granting  the  defendant  a 
new  trial  because  Simmons  made  a  written 
retraction  of  his  former  testimony  and  swore 
to  the  truth  of  it 

[4,  5]  'Again,  it  is  contended  that  the  Judg- 
ment should  be  reversed  because  of  certain 
prejudicial  remarks  made  by  the  prosecuting 
attorney  in  arguing  the  case  before  the  Jury. 
In  his  closing  argument  to  the  Jury  the  pros- 
ecuting attorney  said: 

"Here  comes  old  Mrs.  Smith,  and  testifies 
that  she  knows  where  George  Brown  was.  I 
know  old  Mrs.  Smith,  and  I  know  all  about  her. 
I  cannot  tell  you  here  what  I  know,  but  I  wish 
you  knew." 


The  defendant  objected  to  this  argument 
and  moved  the  court  to  admonish  the  Jury 
not  to  consider  it  The  court  overruled  the 
objections  of  the  defendant,  and  the  defend- 
ant excepted  to  the  ruling  of  the  court. 

The  defense  of  the  defendant  was  ah  aUbi. 
Mrs.  Smith  ran  a  hotel  in  Hope,  Ark.,  where 
the  defendant  took  his  meals.  She  was  a  wit- 
ness in  bis  behalf,  and  testified  that  he  ate 
his  supper  at  her  hotel  on  the  evening  that 
Ben  Baker's  house  was  entered  and  he  was 
robbed.  She  testified  as  to  the  details  of  a 
special  conversation  she  had  with  the  defend- 
ant on  that  evening,  and  gave  her  reasons  for 
knowing  that  be  was  there.  Tliis  was  at  an 
hour  of  the  day  when,  according  to  the  wit- 
nesses for  the  state,  the  defendant  was  on  his 
way  to  the  scene  of  the  robbery.  Thus  it  will 
be  seen  that  she  was  a  material  witness  for 
'  the  defendant,  and  that  her  testimony,  if  be- 
lieved by  the  Jury,  would  have  established 
bis  innocence  of  the  charge  against  him.  No 
evidence  was  introduced  tending  to  Impeach 
!her  character. 

I  The  prosecuting  attorney  went  out  of  the 
'  record  and  stated  that  he  knew  all-'  about 
I  Mrs.   Smith,  but  could  not  tell  the  Jury  what 
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he  knew  of  ber,  and  wished  that  the  Jury 
could  know.  Tbe  prosecuting  attorney  is  not 
allowed  to  state,  as  a  matter  of  fact,  that  oi 
which  there  is  no  evldaice.  His  statement 
in  the  case  at  bar  was  not  within  the  latitude 
of  discussion  the  law  accords  to  counseL  Its 
evil  tendency  and  prejudice  to  the  rights  of 
'the  defendant  are  manifest  There  is  not  a 
ftict  In  the  record  from  which  an  Inference 
can  be  drawn  that  Mrs.  Smith  was  of  bad 
character.  The  prosecuting  attorney  went 
out  of  the  record  to  state  that  he  knew  her 
character,  and  that  he  wished  the  Jury  knew 
it.  This  was  an  adroit  way  of  asking  the 
Jury  to  draw  an  unfavorable  inference  about 
Qte  character  of  the  witness  from  a  state- 
ment of  fact  made  by  the  prosecutliig  attor- 
ney which  was  not  In  the  record.  The  fact  is 
tbe  principle,  the  Inference  la  the  Incident, 


without  which  the  fact  cannot  have  ezlst- 
ence.  Dunmore  v.  State,  116  Ala.  68,  22 
South  541.  The  ronarka  of  tbe  prosecuting 
attorney  were  similar  to  tbe  remarks  of 
counsel  held  preludlclal  in  Fort  t.  States  74 
Ark.  210,  86  S.  W.  238,  and  German-Amwican 
Ins.  Co.  V.  Harper,  70  Ark.  S06,  67  S.  W.  755. 
The  error  of  the  court  in  this  regard  conqwls 
a  reveraa)  of  the  Judgment. 

Other  statements  were  made  In  the  closing 
argument  of  the  proaecntlng  attorney  which 
might  be  considered  improper,  but,  as  in  our 
Judgment  they  will  not  occur  In  another  trial, 
we  shall  not  extend  this  opinion  by  comment- 
ing on  than. 

For  the  prejudicial  error  in  the  closing  ar- 
gument of  the  prosecuting  attorney  to  tbe  Ju- 
ry, the  Judgment  must  be  reversed,  and  the 
cause  remanded  fbr  a  new  trial. 
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(Sopreme  Court  of  Missouri,  DiTiaion  No.  1. 
Jane  2, 1920.) 

1.  Appeal  and  error  ie=9l009(r)— Whore  both 
parties  otalin  legal  title  appellate  court  bound 
by  verdict  of  court  eltting  as  Jury. 

Where  on  an  appeal  in  a  suit  to  qoiet  title 
both  parties  claim  the  legal  Utle  to  the  prop- 
erty without  the  inteirention  of  a  conrt  of 
equity,  the  Supreme  Court  cannot  review  the 
facts  as  in  equity  cases,  but  is  bound  by  the 
verdict  of  the  court  below  sitting  as  a  jury, 
the  same  as  in  any  other  action  purely  at  law. 

2.  Appeal  and  error  «=»I009(2)— FIndtnas  of. 
fact  by  court  cannot  be  reviewed,  In  absence 
of  equitable  Issues,  If  sustained  by  evidence. 

On  an  appeal  in  a  suit  to  quiet  title  where- 
in no  equitable  issues  were  presented,  findings 
of  fact,  made  by  the  trial  court  at  the  request 
of  appellant,  are  binding  upon  the  Supreme 
Court  as  by  a  special  -  verdict  of  the  jury,  and 
such  court  cannot  review  the  facts  upon  which 
they  are  based,  provided  there  is  substantial 
evidence  to  sustain  them. 

3.  Evidence  «=367( I)— Conspiracy  to  defraud 
creditor  presamed  to  be  continuous,  and  to 
Include  purehose  from  buyer  at  sheriff's  sale. 

In  a  suit  .to  quiet  title  and  for  possession 
of  realty,  where  the  court  found  that  defend- 
ant entered  into  a  conspiracy  with  his  brother, 
a  codefendant,  by  which  he  received  the  broth- 
er's share  in  the  property  for  the  purpose  of 
defrauding  the  iatter's  creditors,  it  will  be  pre- 
samed that  such  conspiracy  continued  until  its 
purpose  was  accomplished,  and  that  a  subse- 
quent purchase  by  defendant  from  the  pur- 
chaser of  the  brother's  interest  at  a  sheriff's 
sale  was  made  in  pursuance  of  such  conspiracy. 

4^  Fraudulent  oonveyanees  «=»77,  182(5)  — 
Purchaser  under  sheriff's  sale  held  trustee 
for  creditor  of  original  owner. 
Where  a  person  indebted  fraudulently  con- 
veyed realty  to  his  brother,  who  subsequently 
purchased  from  the  purchaser  at  a  sheriff's 
sale  the  interest  of  the  indebted  brother,  sold 
under  judgment  against  him,  for  a  small  con- 
sideration, the  title  acquired  from  the  pur- 
chaser at  such  sheriff's  sale  was  tainted  with 
the  original  wrong,  in  that  the  original  fraud- 
ulent titie  of  the  buying  brother  tended  to 
depress  the  price  at  the  sheriff's  sale,  and  the 
property  still  remained  that  of  the  original 
owner  and  subject  to  the  demands  of  his  credi- 
tors; the  brother  being  a  trustee  for  them 
nierdy. 

Appeal  from  Orcult  Court,  Greene  Coun- 
ty; Arch  A.  Johnson,  Judge. 

Suit  by  tlie  First  National  Bank  of  Monett 
against  E.  S.  Wilson  and  another.  Decree 
for  defendants,  new  trial  denied,  and  plaln- 
tUT  appeals.    Reversed,  with  dtrectlfms. 

D.  S.  Mayhew,  of  Mcmett,  for  appellant. 
W.  Cloud,  of  Pierce  City,  and  E.  L.  Burton, 
of  Parsons,  Kan.,  for  respondent  R.  C.  Wilson. 


L  This  is  a  suit  to  quiet  title 
to  and  for  possession  of  certain  lands  and 
lots  In  Barry  county.  It  was  commenced  in 
Barry  county  and  taken  by  change  of  venue 
to  Greene  county.  The  petition  is  In  the 
usual  general  forfn,  and  concludes  with  the 
statutory  prayer  and  for  possession.  De- 
fendant B.  S.  Wilson  made  no  defense,  but 
defendant  R.  C.  Wilson  filed  answer  contain- 
ing general  denial,  except  that  be  was  in 
possession,  and  claimed  to  be  and  was  the 
owner  of  said  real  estate.  The  answer  pro- 
ceeds: 

"For  further  answer  and  counterclaim,  de- 
fendant states  that  in  the  year  1907  the  prop- 
erty in  controversy  was  the  property  of  J.  F. 
Wilson,  who  died  intestate,  leaving  the  de- 
fendants Richard  C.  Wilson  and  Edward  S. 
Wilson  his  sole  and  only  heirs;  that  they  con- 
tinned  to  own  and  possess  the  same  until  the 
22d  day  of  June,  1910,  when  the  defendant  Ed- 
ward S.  Wilson  and  Vinette  Wilson,  his  wife, 
conveyed  by  deed,  duly  signed  and  acknowledg- 
ed and  recorded,  all  of  their  right,  tiUe,  and 
interest  of  the  said  Edward  S.  Wilson  and  wife 
of  this  defendant  Richard  C.  Wilson  for  a  val- 
uable consideration,  which  said  deeds  were  then 
and  there  delivered,  and  the  possession  of  the 
said  real  estate  passed  to  the  exclusive  control 
of  this  defendant,  and  has  been  held  openly, 
exclusively,  and  notoriously  by  bim  since  said 
date  as  the  owner. 

"That  afterwards,  to  wit,  March  21,  1911. 
J.  C.  Baker  and  his  wife  and  T.  A.  Nicholson 
and  his  wife  conveyed  to  the  defendant  all 
right,  title,  and  interest  which  they  had  ac- 
quired in  the  real  estate  in  controversy,  for  a 
valuable  consideration,  which,  they,  the  said 
Baker  and  Nicholson,  had  acquired  by  reason 
of  a  sheriff's  sale,  upon  an  execution  issued  by 
the  circuit  clerk  of  Greene  county.  Mo.,  in  the 
case  of  James  H.  McQuary,  Plaintiff,  v.  Mis- 
souri Land  Co.,  of  Scotiand,  Limited,  et  al., 
defendants,  wherein  the  said  E.  S.  Wilson  had 
become  security  upon  bond  for  costs,  and  ex- 
ecution was  issued  and  levied  on  the  interest 
of  the  said  Edward  S.  Wilson  in  said  real  es- 
tate. 

"Wherefore  this  defendant  avers  that  he 
was  the  owner  of  an  absolute  titie  to  said  real 
estate  by  reason  of  said  conveyance,  and  that 
at  the  time  of  the  commencement  of  this  suit 
plaintiff  had  no  right,  title,  or  interest  in  or 
to  the  real  estate  in  controversy,  and  the  de- 
fendant prays  the  court  to  determine,  ascertain,, 
and  decree,  his  title  to  the  said  real  estate,  and 
for  all  other  relief." 

The  reply  specifically  denied  ownership  of 
the  property  by  defendant  R.  C.  Wilson  ;  ad- 
mitted that  on  June  22,  1910,  E.  S.  Wilson 
and  wife  made  a  deed  to  said  R.  C.  Wilson 
purporting  to  convey  their  interest  in  the 
property  to  said  R.  C.  Wilson,  but  alleged 
that  at  the  time  said  deed  was  made  said 
E.  S.  Wilson  was  Indebted  in  the  sum  of 
about  $7,000,  of  which  $4,500  was  due  plain- 
tiff, and  that  said  deed  was  made  and  accept- 
ed for  nominal  consideratiim,  and  for  the 
purpose  of  defrauding  the  creditors  of  said 
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E.  S.  Wilson,  Inclndlng  the  plaintiff;  tbat 
at  the  time  said  property  was  worth  $14,000, 
and  that  ever  since  said  conveyance  said  E. 
S.  Wilson  has  remained  In  possession  and  ex- 
ercised authority  of  ownership  and  enjoyed 
the  rents  and  profits  of  the  property;  that 
at,  or  about^  the  same  time  said  E.  S.  Wil- 
son conveyed  other  property  belonging  to 
him  to  other  persons  to  defraud  his  creditors, 
of  which  he  continued  In  possession,  etc. 

"Fnrtber  replying  to  defendant's  answer, 
plaintiff  says  the  purported  quitclaim  deed  from 
J.  G.  Baker  and  Vesta  Baker,  and  T.  A.  Nich- 
olson and  Martha  Nicholson,  as  set  forth  in 
defendants'  answer,  does  not  state  the  true  con- 
sideration for  said  quitclaim  deed,  and  that 
said  deed  was  made  for  a  consideration,  paid 
by  the  said  E.  S.  Wilson,  defendant,  for  the 
purpose  of  further  hindering  and  delaying  his 
creditors,  and  that  all  the  right,  title,  and  in- 
terest, which  the  said  Baker  {tnd  Nicholson  had 
to  said  property  was  by  virtue  of  a  sale  under 
an  execution  issued  by  the  court  of  Greene 
county,  and  for  which  deed  the  said  Baker  and 
Nicholson  never  paid  any  consideration,  all  of 
which  all  of  the  defendants  herein  well  knew. 
Wherefore,  plaintiff  prays  the  court  to  deter- 
mine the  title  to  said  real  estate  as  prayed  for 
in  its  petition." 

The  cause  was  tried  before  tbe  court  alt- 
ting  as  a  Jury.  No  Instructions  nor  declara- 
tions of  law  were  asked  or  given.  But,  at 
the  request  of  plaintiff,  the  court  made  the 
following  findings  of  fact: 

"First.  That  in  his  lifetime  James  F.  Wil- 
son, deceased,  was  the  owner  of  [the  property 
in  controversy].    *    •    •    That  the  said  James 

F.  Wilson  died  seised  of  said  property  in  the 
month  of  March,  1907,  leaving  surviving  him 
as  his  only  heirs  Edward  S.  Wilson  and  Rich- 
ard C.  Wilson,  and  they  continued  to  be  the 
owners  of  said  property  tmtil  the  22d  day  of 
June,  1910;  that  prior  to  July  10,  1910,  Ed- 
ward S.  Wiison  was  the  owner  in  fee  of  lot  5 
in  block  6  of  the  Monett  Town  Company's  town 
site  of  Monett,  Mo. 

"Second.  That  in  June  and  July  of  1910  the 
said  Edward  S.  Wilson  was  largely  involved, 
owing  debts  in  the  neighborhood  of  $5,500,  and 
was  surety  on  a  bond  in  the  case  of  McQuary 
et  al.  V.  Missouri  Land  Company  of  Scotland 
et  al.,  and  about  June,  1910,  judgment  was  ren- 
dered in  tbe  Supreme  Court  of  Missouri  in  said 
McQuary  Case  [230  Mo.  342,  130  S.  W.  335], 
which  rendered  said  Edward  S.  Wilson  liable 
on  said  bond  for  costs. 

"Third.  That  shortly  after  the  rendition  of 
said  judgment  the  said  Edward  S.  Wilson  con- 
veyed, by  quitclaim  deed,  to  the  defendant,  his 
brother,  Richard  C.  Wilson,  his  one-half  in- 
terest in  the  real  estate  inherited  from  his 
father,  and  execated  a  trust  deed  to  secure  the 
apparent  sum  of  $1,200  to  said  Richard  G.  Wil- 
son on  the  property  owned  by  him. 

"Fourth.  Tbat  said  real  estate  so  conveyed 
and  the  property  so  mortgaged  was  of  the  val- 
ue in  excess  of  $10,000,  and  tbe  amounts  for 
which  said  pretended  conveyances  were  made 
were  $4,500  for  the  quitclaim  deeds  and  $1,200 
the  pretended  amount  due  under  the  trust 
deed. 


"Fifth.  The  court  finds  that  the  above  trans- 
actions were  (raaduleBt,  and  made  for  tbe 
purpose  of  defrauding  the  creditors  of  the  said 
£klward  S.  Wilson,  one  of  whom  was  the  plain- 
tiff. 

"Sixth.  That  thereafter  a  judgment  was  ren- 
dered in  the  McQuary  Case  against  said  Ed- 
ward S.  Wilson  et  al.,  and  execution  was  Issued 
at  the  instance  of  the  circuit  clerks  of  Barry 
and  Greene  counties,  to  collect  his  fees,  to- 
gether with  tbe  costs  in  the  case,  and  there 
is  no  testimony  to  show  that  it  was  ordered  by 
the  opposite  party  to  the  judgment.  That  this 
execution  was  levied  npon  the  real  estate  de- 
scribed in  the  plaintiff's  petition,  and  a  sale 
thereunder  was  had,  at  which  the  circuit  derk 
of  Barry  county  and  the  circuit  derk  of  Greene 
county,  both  of  whom  had  costs  as  derka  ia 
the  McQuary  Case,  became  the  purchasers  of 
said  estate  in  the  sum  of  $24.  That  thereafter 
a  suit  was  instituted  by  said  derks,  Nichol- 
son and  Baker,  to  set  aside  the  deed  from  Ed- 
ward S.  Wilson  to  Richard  C.  Wilson. 

"Seventh.  The  court  further  finds  that  while 
said  suits  were  pending  and  before  the  date  of 
trial,  the  said  Richard  C.  Wilson  purchased 
from  said  Baker  and  Nicholson  the  real  estate 

referred  to,  paying  therefor  the  sum  of  $ , 

the  amount  of  said  payment  being  not  very 
dear  from  the  testimony,  ^e  witness  Baker 
testifying  that  it  was  $2S0.  The  court  finds, 
however,  that  the  pardiase  price  -  was  not  in 
excess  of  |600,  and  that  the  quitdaim  deed 
was  executed  by  said  Baker  and  Nicholaon  to 
said  Richard  O.  Wilson. 

"Eighth.  The  court  further  finds  that  on  the 

day  of  Mardi,  1911,  the  plaintiff  in  this 

action  recovered  a  judgment  against  the  de- 
fendant, Edward  S.  Wilson,  tor  $4,664,  and  an 
execution  was  issued  npon  said  judgment  and 
levied  upon  the  property  described  in  plaintiff's 
petition  as  the  property  of  Edward  S.  Wil- 
son, and  tbe  same  waa  sold  and  bought  in  by 
the  plaintiff  bank  on  November  16,  1911,  for 
the  price  and  sum  of  $100,  and  this  suit  was 
instituted  for  the  purpose  of  decreeing  titie  for 
said  real  estate  in  plalntiiTs  bank  under  its 
deed  above  mentioned. 

"Ninth.  The  court  further  finds  that,  after 
the  original  conveyance  made  In  1910  by  Ed- 
ward S.  Wilson  to  R.  C.  Wilson,  the  defendant 
EMward  S.  Wilson  was  insolvent,  and  has  been 
in  such  condition  from  that  time  until  the  pres- 
ent. 

"Tenth.  There  is  no  evidence  that  convinces 
the  court  that  the  ifurchase  price  paid  by  R. 
C.  Wilson  to  Baker  and  Nicholson  was  tbe 
money  of  his  brother,  Edward  S.  Wilson." 

There  was  evidence  tending  to  support  the 
finding  of  facts.  There  was  an  agreed  state- 
ment of  facts,  in  addition  to  the  finding  of 
the  court,  which  shows  that  on  September 
24,  1910,  judgment  for  costs  was  entered 
in  said  McQuary  Case  for  $660,  against  said 
Edward  S.  Wilson,  and  that  execution  was 
issned  thereon  on  September  26,  1910,  which 
was  levied  on  the  real  estate  In  controversy, 
and  on  the  22d  day  of  November,  1910,  said 
real  estate  was  sold  by  the  sheriff  of  Barry 
county  to  said  J.  C.  Baker,  and  T.  A.  Nichol- 
son for  $24,  and  tbat  thereafter,  on  ttie 
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2Sth  day  of  Norember,  1910,  the  sheriff  exe- 
cuted a  deed  to  them  therefor,  which  was  re- 
corded In  said  Barry  county  December  19, 
1910;  that  on  I^bruary  16,  19U,  said  Nichol- 
son and  Baker  commenced  a  suit  In  the  dr- 
colt  court  of  Barry  county  against  defend- 
ants herein  to  quiet  title  to  said  land;  that 
the  quitclaim  deed  from  Edward  S.  Wilson 
to  R.  C.  Wilson,  mentioned  In  paragraph  3 
of  the  court's  finding  of  fact,  was  made  on 
the  22d  day  of  June,  1910,  and  the  $1,200 
deed  of  trust  on  July  10,  1910 ;  that  the  deed 
from  Nicholson  and  Baker  and  their  wives 
to  B.  0.  Wilson  was  dated  March  1, 1911,  and 
was  filed  for  record  Sfarch  25,  1911.  Baker 
testified  that  the  consideration  for  the  deed 
from  Baker  and  Nicholson  to  R.  O.  Wilson 
was  $150  Instead  of  $2G0,  as  recited  in  the 
finding  of  the  court.  The  court  rendered 
judgment  for  the  defendants,  and,  after 
platntUTs  motion  for  new  trial  was  over- 
mled,  it  appealed  to  this  court. 

'II.  Under  the  pleadings,  this  case  Is  one 
purely  at  law.  The  petition,  being  In  the 
usnal  general  form,  simply  alleges  that 
plaintiff  is  ttie  owner  and  entitled  to  the  pos- 
session of  the  pr(^)erty,  and  asks  the  court 
to  determine  the  title,  and  to  declare  the 
ilgbU  of  the  parties— all  in  the  language 
of  the  statute — and  to  adjudge  the  title  In 
plaintiff  and  award  It  a  writ  of  possession. 
The  answer  of  defendant  B.  C.  Wilson  denies 
plaintiff's  ownership,  and  avers  that  he  Is 
the  owner,  setting  forth  his  claim  of  title, 
to  wit,  that  he  owns  one-half,  as  an  heir 
of  his  father,  Jfames  F.  Wilson,  and  the  oth- 
er half  by  conveyance  from  his  brother,  E. 
S.  Wilsim,  and  wife,  and  also  by  deed  .from 
Baker  and  Nicholson,  who  purchased  the  In- 
terest of  B.  S.  Wilson  at  sheriff's  sale,  and 
the  prayer  Is  that  the  title  be  declared  in 
said  defendant,  so  that  the  answer  presents 
no  equitable  features  at  all.  If  said  answer 
should  be  considered  a  counterclaim  for  af- 
firmative legal  relief,  and  said  reply  as  an 
answer  containing  an  equitable  defense 
thereto,  which  we  need  not  decide  (because 
a  deed  made  in  fraud  of  creditors  Is  as  void 
at  law  as  In  equity),  stlU  the  cause  is  not 
thereby  thrown  into  equity  for  th^  reason 
that  no  affirmative  relief  is  asked  or  prayed 
for  in  such  reply.  But  the  prayer  of  said 
reply  Is  simply  for  "the  court  to  determine 
the  title  to  said  real  estate  as  prayed  for  in 
the  petition."  So  that  both  parties  claim 
the  legal  title  to  the  property  without  the  in- 
tervention of  a  court  of  equity. 

[1]  Under  the  cause  thus  presented,  there- 
fore, this  court  cannot  review  the  facts,  as 
in  equity  cases,  but  is  bound  by  the  verdict 
of  the  court  below,  sitting  as  a  jury,  the  same 
as  In  any  other  action  purely  at  law.  Eoeh- 
ler  V.  Rowland,  275  Mo.  573,  205  S.  W.  217, 
and  cases  cited ;  Laclede  Land  &  Investment 
Co.  V.  Goodno,  181  S.  W.  410;  Toler  v.  Ed- 
wards, 249  Mo.  152,  155  S.  W.  26 ;  Minor  v. 
Burton,  228  Ma  loc.  dt  56S.  564,  128  S.  W. 


964;  Lee  V.  Conran,  213  Mo.  404,  111  S.  W. 
1151 ;  Hayes  v.  McLaughlin,  Div.  No.  2,  this 
court,  217  S.  W.  202,  decided  at  the  present 
term,  but  not  yet  [officially]  reported. 

[2]  Ftirthermore,  the  plaintiff  having  re- 
quested the  lower  court  to  make  a  finding  of 
facts,  which  the  court  did,  we  are  bound 
by  those  findings  as  by  a  special  verdict  of 
a  jury,  and  cannot  review  the  tacts  upon 
which  they  are  based,  provided  there  is  sub- 
stantial evidence  to  sustain  them,  as  there  Is 
In  this  case.  Railroad  v.  Southern  Railway 
News  Co.,  151  Mo.  375,  loe.  dt  380,  381.  52 
S.  W.  205,  45  Lb  B.  A  380,  74  Am.  St.  Rep. 
545;  Sutter  v.  Raeder,  149  Mo.  loc.  dt  30^, 
50  S.  W.  813 ;  City  of  De  Soto  v,  Ins.  Co., 
102  Ma  App.  1,  74  S.  W.  1. 

So  that  we  are  limited  In  our  power  to  re- 
view this  judgment  to  ascertaining  whether 
the  conclusions  of  law  of  the  lower  court  on 
the  facts  found  by  it  were  correct  and  ac- 
cording to  the  law  applicable  thereto. 

III.  The  findings  of  the  lower  court  is  that 
In  June  and  July,  1910,  the  property  in  ques- 
tkm  was  fraudulently  transferred  by  Ed- 
ward S,  Wilson,  who  was  insolvent,  to  bis 
brother,  R.  O.  Wilson,  to  defraud  his  credi- 
tors; that  it  was  so  tran^erred  for  a  pre- 
tended consideration;  that  It  was  then 
worth  in  excess  of  $10,000;  that  afterwards 
in  September,  1910,  judgment  for  $060  costs 
was  rendered  against  E.  S.  Wilson,  in  the 
circuit  court  of  Greene  county,  on  whidi  the 
derk  of  that  county  ord^ed  out  execution, 
and  the  property  was  sold  thereunder  by  the 
sheriff  in  November,  1910,  for  $24,  and 
bought  In  by  Baker  and  Nicholson,  the  derks 
of  the  drcult  courts  of  Barry  and  Greene 
counties,  respectively;  that  they  thereupon 
Instituted  suit  to  quiet  title  against  R.  O. 
Wilson,  with  the  result  that  cm  March  1, 
1911,  Baker  and  Nicholson  conveyed  the 
property  by  quitdalm  deed  to  R.  C.  Wilson — 
Baker  says  for  $150,  and  the  court  finds  the 
amount  is  uncertain,  but  for  not  exceeding 
$600.  The  court  finds  that  there  is  no  evi- 
dence that  convinces  the  court  that  the  pur- 
chase price  paid  Baker  and  Nicholson  was 
the  money  of  Edward  S.  Wilson.  This  Is 
not  a  finding  that  it  was  not  his  money,  but 
simply  a  statement  to  the  effect  that  the  evi- 
dence does  not  satisfy  the  court  that  it  was 
his  money.  But  In  the  view  we  take  of  the 
case  it  matters  not  whether  the  small  sum  so 
paid  was  the  money  of  Edward  S.  or  R.  C. 
Wilson. 

In  State  v.  Bersch,  276  Mo.  397,  207  S.  W. 
809,  the  defendants  were  indicted  for  setting 
fire  to  a  certain  stock  of  merchandise  for  the 
purpose  of  securing  the  insurance  thereon. 
There  was  evidence  of  a  conspiracy  to  thus 
fraudulently  obtain  the  money  from  the  in- 
surance company.  But  it  was  urged  that  the 
conspiracy  ended  when  the  fire  took  place, 
as  there  was  no  evidence  that  any  attempt 
was  made  to  collect  the  insurance  money. 
But  the  court  held  that  the  conspiracy  con- 
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tinned,  and  was  not  ended  nntil  the  Inaur- 
ance  money  was  collected,  and  tbere  was  no 
evidence  tending  to  show  tbat  the  purpose 
of  the  defendants  to  obtain  the  money  was 
abandoned.  In  other  words,  the  conspiracy 
to  defraud  having  been  established,  it  will 
be  presumed  to  continue,  and  not  to  be  aban- 
doned until  Its  purpose  Is  accomplished. 

[S]  In  this  case,  therefore,  it  must  be  held 
that,  inasmuch  as  the  court  found  that  R.  C. 
Wllaon  entered  into  a  conspiracy  with  fi<d- 
ward  S.  Wilson  In  June  and  July,  1010,  by 
which  he  received  and  held  his  brother's 
property  for  the  purpose  of  defrauding  his 
creditors,  including  the  plaintiff,  such  con- 
spiracy continued,  and  the  subsequent  pur- 
chase from  Baker  and  Nicholson,  in  March, 
1011,  was  made  In  pursuance  of  such  conspir- 
acy and  was  part  and  parcel  thereof. 

[4]  cnie  fact  that  the  defendant  R.  0.  Wil- 
son received  the  fraudulent  deed  to  the  prop- 
erty prior  to  the  roidltion  of  the  Judgment 
for  costs  under  which  Baker  and  Nicholson 
purchased  enabled  him  to  dalm  a  title  by 
virtue  thereof  superior  to  that  of  Baker  and 
Nicholson,  and  thus  force  them  to  settle  or 
sell  out  to  him  for  a  consideration  wholly 
disproportionate  to  the  real  value  of  the 
property,  clearly  differentiates  this  case  from 
Fonkhonser  v.  Lay,  78  Mo.  468,  relied  upon 
by  the  respondents,  where  the  fraudulent 
grantee's  title  was  admittedly  subsequent 
and  subject  to  the  deed  of  trust,  and  was 
and  could  In  no  way  be  used  to  depress  the 
price  of  the  property  at  the  trustee's  sale, 
at  which  the  fraudulent  grantee  purchased. 
Here,  the  original  fraudulent  title  of  R.  O. 
Wilson  continued  Its  work;  it  tended  to  de- 
press the  price  of  the  property  at  the  sher- 
iff's sale,  so  that  the  property,  worth  $10,- 
000  or  more,  sold  for  $24  only,  and  enabled 
him  to  purchase  the  property  for  $160,  or  at 
least  for  not  more  than  $600,  from  the  pur- 
chaser at  such  sheriff's  sale.  So  that,  even 
if  R.  O.  Wilson  paid  the  small  considera- 
tion which  was  paid  Baker  and  Nicholson 
for  their  deed  with  his  own  funds,  he  would 
reap  a  rich  harvest  from  his  original,  fraud- 
ulent transaction.  Neither  law  nor  equity 
will  permit  a  fraudulent  grantee  to  thus  take 
advantage  of  his  own  wrong.  The  title  he 
acquired  from  Baker  and  Nicholson  was 
tainted  with  the  vice  of  the  original  wrong 
and  conspiracy  to  defraud  the  plaintiff  and 
other  creditors  of  Edward  S.  Wilson,  and 
was  void  as  to  them,  and  the  property  was 
in  law  still  the  property  of  Edward  S.  Wil- 
son, and  subject  to  the  demands  of  his  credi- 
tors. Or,  In  other  words,  R.  C.  Wilson  held 
the  title  as  tnisteo  for  such  creditors.  Bobb 
v.  Woodward,  50  Mo.  05;  Ryland  v.  CaUl- 
son,  54  Mo.  513. 

We  hold,  therefore,  that  on  the  face  of  the 
finding  of  facts  herein  the  plaintiff  is  the 
owner  of  all  the  property  purporting  to  be 


conveyed  by 'quitclaim  deed  from  Edward  S. 
Wilson  to  Richard  C.  Wilson,  and  up(m 
which  said  Edward  S.  Wilson  purported  to 
make  a  deed  of  trust  in  favor  of  aald  Ridi- 
ard  O.  Wilson,  and  stated  in  said  findings 
of  fact  to  have  been  so  conveyed  and  in- 
cumbered to  defraud  the  creditors  of  said 
Edward  S.  Wilson. 

We,  therefore,  reveise  the  case,  with  di- 
rections to  the  drcnlt  court  to  set  aside  its 
Judgment  herein,  and  to  enter  up  Judgment 
declaring  the  rights  and  titles  to  the  said 
property,  of  the  plaintiff  and  R.  C.  .Wilson, 
respectively,  as  found  and  declared  by  onr 
opinion,  and  tbat  said  E.  S.  WUson  has  no 
right  nor  title  therein  whatever,  and  that 
the  plaintiff  be  let  into  iMssession,  as  tenant 
In  common  with  defendant  R.  C.  WIIsod,  of 
the  land  In  which  plaintiff  has  an  undivided 
one-half  interest,  and  that  plaintiff  recover 
possession  of  said  lot  6  Hock  6,  of  Monett 
Town  Ck>mpany's  town  site  of  Mwiett,  in 
which  plaintiff  owns  the  entire  Interest. 

Tbff  motion  for  rehearing  in  this  case  it 
overruled. 

BROWN,  and  BAOLAND,  CG.,  ooncor. 

PER  CURIAM:  The  foreg<ring  opinion  of 
SMALL,  C,  Is  adopted  as  the  opinion  of  the 
court. 

AU  concur  except  WOODSON,  J.,  absent 


LITTLE  RIVER  DRAINAGE   DIST.  v. 
HOUCK  St  al.    (No.  20910.) 

(Supreme  Court  of  Missouri,  in  Bane; 
May  21,  1920.) 

1.  Courts  €=3231  (6)— Supreme  Court,  havtai 
Jurisdiction  on  constitutional  qaestioa,  ast 
divested,  unleas  questlen  colorable  or  aoet 

Wliere  an  appeal  liad  been  properly  granted 
to  Supreme  Court  on  a  ground  that  a  consti- 
tutional qaestion  is  involved,  the  Snpremc 
Court  cannot  be  divested  of  Jurisdiction,  nn- 
less  it  wpears  that  the  oonstitotioual  questioB 
is  mere^  colorable,  or,  though  at  one  tixu 
substantial,  it  has  been  passed  upon  by  the 
court  prior  to  the  appeal  in  the  case,  and  is 
therefore  no  longer  a  live  question. 

2.  Appeal  and  error  «s»22— Partes  to  aypaal 
in  Supreme  Court  canaot  walva  Jsrisdictioaal 
question. 

With  appellate  jnrisdiction  fixed  by  the 
record  nisi  in  the  Supreme  Court,  neither  party 
can  chanfce  that  jurisdiction  by  mere  waiver  of 
the  Jnrisdictional  question  by  acta  of  omission 
or  commission. 

3.  Courts  «=>24— Jsrisdlotien  of  sabjaot>aat< 
tar  cannot  bs  granted  by  consent. 

Jurisdiction  of  the  subject-matter  is  not  ■ 
subject-matter  of  consent. 


^s>For  otlier  eaaes  see  same  topic  sad  KEY-NVHBBB  In  all  Ker-Nnmbared  DtsaaU  and  Indesaa 


Digitized  by 


Uoogle 


Ma) 


LITTLE  BIVKB  DRAINAGE  DIST.  v.  HOUCK 

<J22  S.W.) 


4^  Coarts  iS=923l(22)  —  Appeal  to  Supreme 
Court  transferred  to  Court  of  Appeals,  where 
constitutional  question  not  raised  in  Supreme 
Court. 

Where  appeal  was  taken  to  Supreme  Court 
in  action  involving  constitutionaUty  of  Rer. 
St.  1909,  §  5538,  and  where  appellants  nowhere 
in  their  brief,  points,  and  authorities,  or  in  any 
manner,  in  the  Supreme  Court  assert  the  un- 
constitutionality of  the  act,  the  appeal  wiU  be 
transferred  to  the  Court  of  Appeals,  not  on 
the  ground  that  by  failure  to  raise  the  ques- 
tion the  appellants  waived  the  jurisdiction  of 
the  Supreme  Court,  but  on  the  theory  that  by 
such  failure  the  court  concludes  that  the  al- 
leged constitutional  question  is  merely  colorable 
and  not  substantial. 

Aroeal  from  Circuit  Court,  Cape  Girar- 
deau;   Frank  Kelly,  Judge. 

Suit  by  the  Little  River  Drainage  District 
against  Louis  Houck  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Case 
transferred  to  Court  of  Appeals. 

A.  M.  Spradling  and  Giboney  Houck,  both 
of  Cape  Girardeau,  for  appellants. 

OliTer  &  Oliver,  of  Cape  Girardeau,  for 
respondent. 

GRAVEJS,  J.  From  our  learned  commis- 
sioner we  borrow  the  facts  as  follows: 

"This  is  a  suit  by  plaintiff,  drainage  district, 
to  foreclose  a  lien  claimed  °by  it  for  certain 
special  taxes,  levied  by  said  district  upon  the 
real  estate  described  in  the  petition,  together 
with  the  interest,  costs,  and  attorney's  fees. 
The  taxes  are  claimed  to  have  been  levied  pur- 
suant to  section  5538,  R.  S.  190d,  which  au- 
thorizes a  levy  of  25  cents  per  acre  against 
lands  in  the  district  for  certain  purposes  there- 
in set  forth.  The  amount  of  the  taxes  sued  for 
was  less  than  $1,000.  The  answer,  among  oth- 
er things,  pleaded  that  the  said  act  was  uncon- 
stitutional, in  that  it  violated  certain  speci- 
fied sections  of  the  Constitution  of  this  state, 
and  of  the  United  States;  also  contained  a 
counterclaim  against  the  plaintiff,  drainage  dis- 
trict, asking  $5,000  damages.  On  motion  of 
the  plaintiff,  the  counterclaim  was  stricken  out 
There  was  judgment,  for  the  plaintiff  as  prayed 
for  $926.7d  taxes  and  10  per  cent,  attorney's 
fees  and  other  costs.  Defendants  asked  a  de- 
murrer to  the  evidence,  which  was  refused. 
The  defendants  filed  a  motion  for  new  trial  on 
the  ground  the  court  erred  in  refusing  their 
demurrer,  and  in  which  they  preserved  their 
constitutional  questions,  also  their  exception 
to  the  ruling  of  the  court  in  striking  out  their 
counterdaiffi.  Defendants'  motion  for  new  trial 
being  overruled,  they  appealed  to  this  court. 

"In  this  court,  the  appellants  nowhere  in 
their  brief,  points,  and  authorities,  or  in  any 
manner,  assert  said  act  is  unconstitutional,  but 
simply  assert  the  act  does  not  authorize  any 
lien  on  their  property,  and  there  is  no  provi- 
sion for  enforcing  such  lien  or  collecting  such 
taxes." 

[1]  I.  From  the  statement  of  the  case  It 
Appears  that  the  constitutional  question  was 


duly  lodged  and  preserved  below,  and  when 
the  appeal  was  taken  it  was  properly  granted 
to  this  court  Before  the  jurisdiction  can  be 
divested  It  must  appear  to  this  court  (1)  that 
the  constitutional  question  is  merely  color- 
able, or  (2)  that  although,  at  one  time  sub- 
stantial, it  has  been  previously  passed  upon 
by  this  court,  and  therefore  no  longer  a  live 
question.  By  previously,  we  mean  prior  to 
the  appeal  in  the  case,  because  we  have  often 
ruled  that  if  a  constitutional  question  was  a 
live  issue  at  the  time  the  appeal  was  taken, 
our  jurisdiction  will  not  be  ousted  by  reason 
of  the  fact  that  this  court  had  decided  the 
question  adversely  to  appellant,  after  his 
appeal  was  taken. 

But  we  have  Indicated  in  State  ex  rel. 
Crow  V.  Carothers,  214  S.  W.  857,  and  Scott 
V.  Dickinson,  217  S.  W.  270,  that  the  mere 
abandonment  of  the  constitutional  question 
In  this  court  (although  a  live  one  when  our 
jurisdiction  obtained)  would  transfer  the 
case  to  the  Court  of  Appeals.  To  the  doc- 
trine of  these  cases  we  do  not  consent. 

[2,  3]  With  appellate  jurisdiction  fixed  by 
the  record,  nisi,  in  this  court,  neither  party 
can  change  that  Jurisdiction  by  mae  waiver 
of  the  jurisdictional  question.  We  determine 
our  own  Jurisdiction  without  the  consent,  or 
other  action  of  either  or  both  parties.  Ju- 
risdiction is  not  the  subject-matter  of  con- 
sent. We  mean  jurisdiction  of  the  subject- 
matter.  Neither  party,  after  there  has  been 
a  fixed  record  in  the  trial  court,  as  here,  can 
change  the  jurisdiction  of  this  court  upon 
that  case  by  either  acts  of  omission  or  com- 
mission. The  record  nisi  fixes  the  jurisdic- 
tion, and  not  the  acts  of  the  parties.  In  so 
far  as  State  ex  rel.  Crow  v.  Carothers,  and 
Scott  V.  Dickinson,  supra,  seemingly  hold 
that  by  abandonment  here  the  appellant  may 
shift  jurisdiction  from  this  court  to  the 
Court  of  Appeals  they  should  be  overruled. 
•  [4]  The  case  should  be  transferred  to  the 
Court  of  Appeals  for  the  following  reasons: 
Appellant  does  not  brief  nor  urge  his  con- 
stitutional point  in  the  brief  here.  From 
that  we  can,  and  do,  conclude  that  his  al- 
leged 'constitutional  question  is  merely  col- 
orable, and  not  substantial.  By  this  we  pass 
upon  the  constitutional  question,  and  find  it 
without  substance,  and  by  reason  of  that  fact 
transfer  the  cause,  but  do  not  ogree  that  ei- 
ther party  can,  by  either  acts  of  commission 
or  omission,  waive  our  jurisdiction.  From 
the  act  of  omission  we  conclude  the  juris- 
dictional question  is  colorable  only,  and  the 
case  should  be  transferred,  just  as  we  would 
transfer  a  case  when  the  alleged  constitution- 
al question  (by  reason  of  our  previous  rul- 
ings) was  no  longer  a  live  question.  But  In 
both  Instances  this  court  would  be  deter- 
mining its  own  jurisdiction,  and  would  not 
be  permitting  the  parties,  either  by  acts  of 
commission  or  omission,  to  determine  it  for 
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us.  This  is  the  theory  in  Botts  ▼.  Railroad, 
248  Mo.  06,  154  S.  W.  83,  and  Moore  T. 
Railway,  256  Mo.  166,  165  S.  W.  304. 

The  exact  contention  was  ruled  by  Lamm, 
P.  3.,  in  Hartzler  y.  Met  Street  Ry.  Co., 
218  Mo.  loc.  dt  665,  117  S.  W.  1125,  whereat, 
in  discussing  a  constitutional  point,^  not  ar^ 
gned  in  the  brief  of  ai^>ellant,  our  court 
unanimously  said: 

"The  failure  of  connsel  to  reason  the  point 
(though  well  equipped  to  do  so)  is  tantamount 
to  an  .nbandonment  of  it.  By  saying  so  much 
as  that,  we  do  not  mean  to  role  tliat  if  we, 
prima  facie,  had  jurisdiction,  we  would  lose  it 
by  the  mere  abandonment  of  the  point;  for 
jurisdiction  is  not  given  or  lost  by  mere  con- 
sent. What  we  mean  to  say  is  that  we  feel  in- 
vited to  broadly  infer  that,  by  their  refusal  to 
reason  the  point,  connsel  concede  it  no  point 
to  reason." 

In  other  words  this  court  passes  upon  its 
Jurisdiction,  and  this  without  refereice  to 
die  question  of  waiver.  When  the  appellant 
ftdls  to  brief  and  urge  his  alleged  constitu- 
tional question,  we  are-  at  lil)erty  to  conclude 
that  it  is  merely  colorable,  and  not  substan- 
tial, and  upon  that  ground  transfer  the  oue. 
Sudi  Is  the  situation  of  this  case.  It  is 
therefore  transferred  to  the  St.  Louis  Court 
of  Appeals  for  final  disposttlcm  upon  the 
merits. 

All  ciHicnr  exc^t  WOODSON,  J.,  absent 

BLAIB  and  WILLIAMS,  JJ..  concur  in 
Tcsnlt. 


STATE  V.  JARVIS.    (N«.  21910.) 

(Sopreme  Court  of  Missouri,  Division  No.  2. 
June  4.  1920.) 

Barflary  «=>4I  (»)— EvMeaoa  heM  to  aastaia 
eaavieUM    far   kavisf    eaatady    af   iarglar 


Eridenee  held  to  snstain  conviction  for 
having  custody  of  burglar  tools  in  vioiatioB  «f 
Rev.  St.  V^fd,  i  4529. 

Appt-al  from  Circuit  Court,  Carter  County; 
K.  P.  Dorris,  Judge. 

Miles  Jarris,  alias  James  Riley,  was  ooo- 
victed  of  harins  custody  of  burglar  tools,  and 
be  appeals.   Affirmed. 

Frank  W.  McAllister.  Atty.  Gen.,  and  Jolm 
W.  Broaddns,  Asst  Atty.  Gen.,  for  the  State. 

Wn.I.lAMS.  P.  J.  TTpon  an  information 
cbar^in?  him  with  harine  in  his  custody  cer- 
tain burslar  t<x^1$  as  defined  in  section  4o29. 
B.  S.  19119.  defeu'lant  was  tried  in  the  circuit 
eoart  of  Carter  county,  fonnd  guilty,  and  his 
punishment  assessed  at  two  years'  Imprison- 
ment in  the  penitentiary.  Def^idant  duly 
jy— ' — *"*  an  appeal. 


Tlie   Information    charged    the    appellant 
Jointly  with  three  other  defendants.    Defend- 
ant was  granted  a  separate  trial.    The  evi-  • 
dence  tends  to  establish  the  following  tects: 

On  the  night  of  August  10,  1919,  defend- 
ant and  three  oompanlcms  were  seen  to  drive 
through  the  dty  of  Van  Bnren,  Carter  county,' 
Mo.,  in  a  large  automobile  which  was  owned 
by  defendant.  The  occiq>ants  of  the  car  weie 
strangers  in  the  town  and  attracted  atten- 
tion. They  left  the  town  and  in  a  short  time 
retnmed  again  and  again  departed.  The  de- 
fendant and  his  three  comimnlons  drove  the 
car  about  two  miles  from  Van  Buren,  whne 
they  remained  during  the  night,  sleeping  in 
the  car.  The  next  morning  a  camp  fire  was 
boilt  near  the  automobile.  The  defendant 
and  one  of  his  companions  remained  near  the 
camp,  and  two  of  his  companions  drove  the 
car  to  Van  Buren  for  the  purpose  of  getting 
gasoline. 

Wboi  the  car  arrlTed  in  Van  Bnr«i,  Mr. 
J<An  Ll  Moore,  connty  clerk,  and  former  sber- 
iir  of  dwt  connty,  asked  the  men  tt  tbey  were 
not  In  town  the  nl^t  before,  and  tbey  de- 
nied that  they  had  beat  In  Van  Bnren  the 
night  before.  Mr.  Moore  then  took  a  loaded 
pistol  from  one  of  the  pockets  of  the  antomo- 
Mle  and  placed  the  two  mu  nnder  arteat 
He  therenpmi  called  upon  tlie  deputy  aberlS 
to  assist  him  in  searching  the  men.  In  the 
pockets  of  <we  man  were  fonnd  aome  pistirt 
shells.  Under  the  seat  of  the  aatomobile  were 
fonnd  two  No.  12  shotgon  abeUa,  a  wrecking 
tnr  or  Jimmy,  a  long  roll  of  soft  soap  wrap- 
ped In  a  towel,  and  a  meal  sack.  "Hiey  also 
fonnd  in  the  car  two  flashlights,  a  small 
package  of  absorbent  cotton,  and  also  some 
automoMle  tools. 

Up<n  being  questioned,  ttw  two  men  stated 
Oiat  the  appellant  and  the  other  maia  were 
up  the  road  at  the  place  where  tbey  had 
stayed  all  nl^t    Thereapon  the  depnty  sher- 
itr,  together  wiOi  three  oQier  men,  proceed- 
ed in  a  car  up  the  road  to  where  the  taea  had 
camped  during  the  nl^t.     There  a^>eUant 
and  his  companion  were  arrested.    Appelant 
was  unarmed  at  the  time,  bat  his  cmnpanion 
had  a  pistol  in  the  pocket  of  his  coat  which 
he  was  carrying  on  his  arm.    nie  two  prison- 
era  were  taken  to  Van  Buroi  and  placed  in 
j  jalL     Thereupon  at  the  depnty  sherilTs  re- 
quest two  men  returned,  to  the  cani|»  lire 
where  the  men  had  spent  the  night,  and  about 
fire  steps  from  the  cana»  nnder  some  hickory 
bnslies  they  found  a  box  containing  a  hack 
saw,  fonr  ha^.'k  saw  blades,  a  pair  of  pUers, 
'  twoity  dynamite  caps;,  four  of  them  fused  with 
short   fuses,  and   two  seardilight  batteries. 
'  The  pastolixird  box  containing  the  absortient 
•  cott<»  and  the  box  found  fa  the  antDmobUe 
!  both  Itore  the  same  trade^nark,  as  did  the 
■  pasteboard  box   whidi  contained  the  dyna- 
'  mite  cape  and  whMi  was  foand  near   the 
I  camp  fire.    Two  or  three  days  fats'  flv«  stiffs 
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Of  dynamite  were  found  wrapped  In  paper 
under  the  end  of  a  log  about  200  yarda  from 
the  place  wbere  the  men  had  camped. 

The  state  offered  further  evidence  tending 
to  show  that  the  tools  and  materials  thus 
found  were  such  as  were  commonly  used  by 
burglars.  These  witnesses  also  testified  that 
soft  soap  is  used  by  burglars  to  place  around 
cracks  of  a  safe,  and  that  nitroglycerin  used 
In  blowing  safes  can  be  procured  by  boiling 
dynamite;  that  when  dynamite  is  boiled  the 
nitroglycerin  becomes  separated  therefrom 
and  floats  on  top  and  is  skimmed  off  and 
used  in  blowing  safes. 

The  evidence  upon  the  part  of  the  defend- 
ant tended  to  establish  the  following  facts: 
That  some  of  these  tools  could  be  put  to  good 
use  by  persons  other  than  burglars.  Appel- 
lant, testifying  in  his  own  behalf,  stated  that 
his  home  was  in  St.  Louis;  that  be  left  St. 
Louis  August  8,  1019,  in  the  automobile  In 
company  wlUi  his  three  companions,  intend- 
ing to  go  to  Hot  Springs,  Ark.,  and  on  their 
way  they  delivered  ten  gallons  of  whisky  to 
an  unknown  man  whom  they  met  by  appoint- 
ment in  an  antomobile  near  CenterviUe;  that 
they  arrived  in  Van  Buren  on  the  night  in 
question  about  11:30  p.  m.,  and  that  they 
were  looking  for  a  road  to  Doniphan,  Mo. 
Finally  they  drove  about  2  miles  beyond  Van 
Buren  past  a  camp  fire  by  the  roadside.  Ap- 
pellant said  he  saw  two  men  sitting  by  the 
camp  fire.  They  drove  the  car  about  200 
yards  beyond  the  camp  flre,  where  they  re- 
mained all  night.  The  following  morning  the 
two  men  at  the  camp  fire  had  departed,  and 
thereupon  the  four  men  backed  the  car  down 
to  the  camp  flre.  Thereupon  two  of  his  com- 
panions went  to  Van  Buren  to  get  food,  and 
appellant  and  his  remaining  companion  walk- 
ed over  to  the  woods  to  hide  some  whisky. 
Appellant  admitted  that  he  owned  one  of  the 
pistols,  bat  denRd  that  he  had  lb  his  posses- 
8l<Mi  the  dynamite  caps  and  fuse.  He  stated 
that  the  soap  found  in  the  automobile  was 
used  for  washing  pans  and  fixing  leaks  in  the 


find  error  In  any  of  the  instructions.  In  fact, 
we  find  no  matter  of  error  of  sufficient  im- 
portanea  to  merit  discussion.  It  therefore 
follows  that  the  Judgment  should  b«  affirmed. 

It  Is  80  ordered. 

All  concur. 


HOECKER   V.    HOECKER.    (N«.  20854.) 

(Supreme  Conl't  of  Ifissoari,  Division  No.  2. 
June  4,  1920.) 

1.  Divorce  is=>l84(f0)— Finding  on  oonflloting 
evidence  oonciusive  on  appeal. 

In  divorce  suit,  where  the  evidence  is  in 
sharp  conflict,  and  the  evidence  of  either  part; 
is  sufficient,  if  believed,  to  warrant  a  decree  for 
such  party,  appellate  court  will  defer  to  finding 
of  trial  court. 

2.  Divorce  «s»240(S)— Alimony  held  not  exces* 
sive. 

Where  value  of  hnsband's  wealth  was  ap- 
proximately $80,000,  and  wbere  wife  had  as- 
sisted husband  in  accunnilating  such  wealth  by 
cooking  in  restaurant  and  saloon  conducted  by 
husband  and  wife  for  many  years,  award  to 
wife  of  $20,000  alimony  in  gross  and  $1,000  as 
attorney's  fee  held  not  excessive. 

3.  Divorce  «=3240 (2)— Alimony  dependent  on 
facts  of  particular  case. 

There  is  qo  hard  and  fast  rule  concerning 
the  amount  of  alimony;  the  amount  to  be 
awarded  depending  on  many  factors,  and  each 
case  turning  more  or  less  upon  its  own  partic- 
ular facts. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Clarence  A.  Burney,  Judge. 

Suit  by  Catherine  Hoecker  against  Joseph 
Hoecker.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

The  circuit  court  of  Jackson  county  grant- 
ed plaintiff  a  dlvorcq  from  the  defendant, 
and  awarded  her  the  sum  of  $20,000  alimony 
in  gross  and  also  allowed  her  an  additional 
gas  tank.    Appellant  testifled  that  he  had  no '  $1,000  as  attorney  fee.    From  this  Judgment 


Intraitlon  of  committing  a  burglary. 

In  rebuttal  the  state  offered  evidence  tend- 
ing to  show  that  appellant's  reputation  for 
"honesty  and  Integrity"  In  St.  Louis  was  bad. 

Fred  Kelley,  sheriff  of  Carter' county,  tes- 
tifled that  on  August  10, 1919,  he  twice  passed 
the  place  on  the  road  where  the  four  men 
camped  on  that  night,  the  first  time  being 
about  9  o'clock  in  the  evening,  and  the  last 
time  about  midnight,  but  that  at  that  time 
there  was  no  fire  there. 

We  have  not  been  favored  with  a  brief  by 
appellant,  but  in  pursuance  of  our  statutory 
duty  we  have  carefully  gone  over  the  entire 
record.  The  evidence  was  sufilcient  to  sus- 
tain the  verdict.  The  information  was  in 
form  which  has  been  approved  by  prior  de- 
cisions of  this  court,  and  we  are  unable  to 


defendant  duly  perfected  an  appeal  to  this 
court 

At  the  time  of  the  trial  the  plaintiff  was 
62  years  of  age  and  the  appellant  was  69 
years  of  age.  These  parties  were  first  mar- 
ried in  1872,  and  for  many  years  conducted  a 
restaurant  and  saloon.  The  plaintiff  did  all 
the  cooking  for  the  restaurant,  and  other- 
wise aided  in  laying  the  foundation  for  some 
of  the  savings  now  held  by  the  defendant. 
They  did  not  own  much  property  when  they 
were  first  married,  but  it  appears  that  after 
conducting  the  aforesaid  business  for  a  num- 
ber of  years  they  were  able  to  purchase  a 
farm  in  Miller  county,  upon  which  they  mov- 
er and  resided  together  until  about  1901. 
Six  childraB  were  bom  of  this  marriage. 
Four  children  are  now  living,  two  sons  and 
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two  daughters.  The  youngest  is  21  and  the 
oldest  44  years  of  age. 

A  disagreement  occurred  In  1901,  and'they 
separated.  The  two  daughters,  then  aged 
respectively  5  and  15  years,  left  the  farm  in 
company  with  their  mother.  Shortly  there- 
after the  older  girl  married,  and  the  plain- 
tiff resided  with  her  for  some  time.  After 
the  first  separation,  plalntUt  lived  In  Kansas 
for  a  while,  and  also  in  Arkansas,  and  final- 
ly. In  1914,  came  back  to  Miller  county  to 
live.  After  the  first  separation,  the  appellant 
procured  a  divorce  from  his  wife,  presuma- 
bly upon  service  by  publication.  She  testi- 
fied that  she  ioiew  nothing  about  it  at  the 
time.  Shortly  after  the  plaintiff  returned  to 
Miller  county,  and  on  March  27,  1914,  she 
married  appellant  for  the  second  time.  Aft- 
er the  second  marriage  they  lived  on  the 
farm  In  Miller  county  until  about  July  15, 
1915,  at  which  time  a  quarrel  ensued,  and 
they  again  became  separated.  On  that  day 
the  plaintiff,  together  with  her  daughter 
Margeret,  then  20  years  of  age,  left  the 
home  of  appellant,  and  later  moved  to  Kan- 
sas City.  The  plaintiff  testified  that  appel- 
lant had  a  bad  temper;  that  he  often  be- 
came intoxicated,  and  when  in  ani  intoxi- 
cated condition  be  would  curse  and  abuse 
her,  and  at  one  time  struck  her. 

On  the  day  of  the  separation  plaintiff 
states  that  she  told  her  daughter  Margeret 
not  to  go  out  In  the  wet  woods  after  the 
cowB,  and  not  to  milk  them  unless  they  were 
up;  that  at  this  appellant  made  the  re- 
mark, "If  you  don't  want  to  milk  these  cows 
right,  don't  milk  them  at  all,"  and  began 
quarreling.  The  daughter  and  Sam  Poor, 
son-in-law  of  the  parties,  left  the  house  for 
the  purpose  of  milking  the  cows.  After  they 
had  gone,  appellant  continued  to  quarrel, 
and  tried  to  hit  plaintiff  on  the  head  with  a 
chair.  She  threw  up  her  arm,  and  received 
the  blow  on  the  arm.^  Appellant  ordered  the 
plaintiff  to  go,  and  she  refused,  and  he  told 
her  that,  if  she  didn't,  "they  will  carry  you 
out" ;  that  appellant  then  went  out  to.  the 
pasture,  where  the  daughter  and  son-in-law 
were  milking,  and  turned  the  cows  and 
calves  together. 

Thereafter  appellant  and  Sam  Poor  return- 
ed to  the  house,  and  were  in  one  of  the  rooms 
settling  up  a  financial  matter  between  them- 
selves, when  plaintiff  came  to  the  door, 
which  was  fastened  by  an  old-fashioned  but- 
ton on  the  inside.  The  son-in-law  arose  and 
opened  the  door,  so  she  could  enter.  When 
plaintiff  entered  the  room,  defendant  Jumped 
up  and  put  his  hand  on  a  chair,  as  if  he 
were  going  to  attack  the  plaintiff,  and  swore 
at  her.  The  daughter  came  in  between  them' 
and  said,  "Dad,  you  can't  strike  mother 
when  I  am  here."  Plaintiff  further  states 
that  at  other  times  appellant  cursed  her  and 

called  her  "A  g ■  d whore,  a  g 

d son  of  a  bitch,  a  thief,  and  a  liar," 


and  said  that  he  had  kept  hia  money  locked 
up  to  keep  her  from  stealing  it  During  the 
quarrel  on  the  day  of  the  separation,  plain- 
tiff says  that  appellant  said,  "To-morrow  I 
will  go  to  town,  and  when  I  come  back,  if 
you  are  here,  something  wiU  happen  that 
people  will  read  about"  Appellant  told  hia 
son  to  take  plaintiff  away,  and  that  she  went 
to  her  son's  house  and  stayed  for  three 
weeks,  and  saw  appellant  every  day,  but 
that  he  never  spoke  to  her.  She  further 
says  that  appellant  failed  to  provide  for  ber, 
and  that  she  did  not  have  a  pair  of  shoes 
when  she  left  his  home;  that  he  dared  her 
to  make  a  store  bill,  and  said  that  "if  I  did 
I  would  have  to  leave  that  part  of  the  state." 

The  daughter  Margeret  corroborated  the 
testimony  of  her  mother,  except  that  she  did 
not  see  her  father  strike  her  mother,  but 
that  she  did  see  a  mark  or  bruised  place 
across  her  mother's  arm  after  the  trouble. 
Mrs.  Elizabeth  Poor,  another  daughter,  did 
not  see  or  hear  the  difficulty,  but  afterwards 
saw  the  mark  on  her  mother's  arm. 

A  Mr.  Bunch,  who  lived  in  that  neighbor- 
hood, states  that  about  the  day  of  the  s^a- 
ration  he  was  on  the  outside  of.  appellant's 
house,  and  that  he  heard  loud  talking;  that 
he  knew  appellant's  voice,  and  that  he  was 
talking  very  loud  and  angry,  and  quarreling 
with  plaintiff  and  her  daughter.  A  Miss 
Barton,  who  lived  in  the  same  neighborhood, 
testified  that  she  frequoitly  heard  appellant 
and  his  wife  quarreling,  and  at  one  time  she 

heard  appellant  call  plaintiff  "a  d old 

whore,"  and  told  her  that  he  did  not  want 
her  to  stay  there  any  longer. 

The  evidence  upon  the  part  of  the  defend- 
ant as  to  wliat  occurred  In  substantiaUy  as 
follows: 

The  son  Herman,  who  lived  upon  one  at 
appellant's  farms,  described  the  trouble  on 
the  day  of  the  separation  aa  merely  a  family 
quarrel.    This  witness  testified: 

"They  were  just  qnarreling— nottdog  to  St- 
and we  told  them  to  quit;  asked  them  to  quit 
My  father  would  shut  up  occaaionally  for  10  or 
15  minutes,  and  then  mother  would  keep  on 
chewing  the  rag,  until  father  would  get  mad 
again,  and  he  would  have  to  tell  what  he 
thought,  and  that  was  the  way  it  went  on  until 
about  10  or  11  o'clock  in  the  night  and  I  told 
them  to  come  and  go  home,  and  I  took  mother 
and  Bister  to  our  home." 

This  witness  testified  that  his  father  told 
him  to  take  his  mother  away,  but  said  noth- 
ing about  keeping  her  away.  The  appellant's 
son  John,  describing  the  quarrel  which  oc- 
curred shortly  before  the  separation,  said: 

"Well,  just  as  near  as  you  might  term  it  it 
was  nothing  but  a  family  scrap;  that  is  all 
there  was  to  it — nothing  serious — nothing  more, 
perhaps,  than  occurs  in  common  life." 

He  was  asked  if  he  heard  his  father  call 
his  mother  bad  names  and  replied,  "Well,  aa 
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far  as  I  know.  It  was  used  pn  both  sides." 
Appellant,  testifying  In  his  own  behalf,  de- 
nied that  he  called  his  wife  bad  names,  as 
testified  to  by  plaintiff's  witnesses,  and  said 
they  had  a  quarrel  on  the  day  In  qnestlon, 
and  that  his  son  took  plaintiff  out  of  the 
room,  and  "she  kept  quarreling  outside  the 
room";  that  later  that  evening  she  com- 
menced "the  same  music,"  and  appellant  told 
his  son  to  take  her  away  to  his  home,  that 
he  didn't  like  to  hear  "that  growling." 
When  asked  if  he  quarrded  with  his  wife, 
that  evening  he  said,  "Tes ;  I  did  once  In  a 
.while,  when  my  gall  would  boll  over."  He 
denied  that  he  ever  struck  her  with  a  chair, 
or  that  he  told  her  to  leave  and  never  come 
back.  He  also  testified  that  he  never  refused 
to  furnish  her  with  things  to  eat  and  wear. 
Appellant  did  not  testify  concerning  the 
amount  and  value  of  his  property. 

The  evidence  upon  the  part  of  the  plaintiff 
tended  to  show  that^  appellant  owned  770 
acres  of  land  in  Miller  county,  about  half  of 
which  was  bottom  land  and  the  rest  was  up- 
land ;  that  the  bottom  land  was  worth  about 
$100  an  acre  and  the  upland  about  $30  an 
acre,  making  the  total  value  of  the  land  at 
approximately  $50,000.  Plaintiff  also  testi- 
fied that  appellant  had  over  $30,000  In  cash 
loaned  out  Appellant's  son,  testifying  on 
behalf  of  appellant,  stated  that  the  bottom 
land  was  worth  about  $50  and  the  upland 
about  $20  an  acre,  and  that  there  were  about 
200  acres  of  the  land  which  was  bottom 
land. 

R.  P.  Stone,  of  Eldon,  and  Bobert  Walker, 
of  Hermann,  for  appellant. 

Joseph  S.  Rust,  of  Kansas  City,  for  re- 
spondent 

WII/LIAMS,  P.  J.  (after  stating  the  facts 
as  above).  [1]  I.  It  is  contended  by  appel- 
lant that  the  evidence  was  not  sufficient  to 
warrant  the  court  in  granting  plaintiff  a  di- 
vorce. The  evidence  upon  this  point  will  be 
found  fully  set  forth  In  the  foregoing  state- 
ment. There  was  a  sharp  conflict  In  the  evi- 
dence. If  plaintiff's  evidence  Is  to  be  believ- 
ed, she  was  undoubtedly  entitled  to  a  decree. 
If  the  appellant's  evidence  is  to  be  believed, 
she  was  not  so  entitled.  Any  court  in  pass- 
ing upon  this  question,  would  be  materially 
aided.  If  afforded  an  opportunity  of  seeing 
the  witnesses  "in  action."  The  learned  trial 
court  had  this  opportunity.  Under  such  cir- 
cumstances, we  feel  that  It  is  but  proper  that 
we  should  defer  to  his  finding  In  the  mat- 
ter (Cherry  v.  Cherry,  258  Mo.  391,  loc.  cit 
403,  167  S.  W.  539),  and  that  therefore  the 
contention  of  appellant  be  disallowed. 

[2]  II.  It  is  further  contoided  that  the  aU- 
mony  awarded  was  excessive.  We  are  un- 
able to  agree  with  this  contention.  There 
was   evidence  tending  to  show  that  appel- 


lant's farm  was  worth  about  $50,000,  and 
that  he  had  over  $30,000  in  money  loaned 
out  The  appellant,  although  testifying  in 
his  own  behalf,  did  not  undertake  to  inform 
the  court  as  to  the  value  of  his  property, 
nor  did  he  deny  the  testimony  of  plaintiff 
that  he  had  $30,000  loaned  out 

[3]  There  was  evidence,  then,  tending  to 
show  that  appellant's  total  wealth  was  ap- 
proximately $80,000.  There  is  no  hard  and 
fast  rule  concerning  the  amount  of  alimony. 
Many  factors  influence  the  amount  to  be  al- 
lowed, and  each  cose  seems  to  turn  more  or 
less  upon  its  own  peculiar  facts.  We  have 
carefully  weighed  and  considered  the  evi- 
dence before  us,  and  are  unable  to  say  that 
the  amount  allowed  in  this  case  was  exces- 
sive. Howard  v.  Howard,  188  Mo.  App.  564, 
loc.  cit  567,  176  S.  W.  483. 

It  therefore  follows  that  the  Judgment 
should  be  afllrmed.    It  is  so  ordered. 

All  concur. 


STATE  ex  rel.  MEYER  BROS.  DRUG  CO.  v. 
KOELN,  Revenue  Collector.    (No.  21990.) 

(Supreme  Court  of  Missouri,  In  Banc.     May 
21,  1020.) 

Constitutional  law  ®s3lOO  —  Taxpayer  having 
no    vested    right    to    deduct   property   taxes 
from  Income  taxes,  repeal  of  statute  destroys 
right 
While  Income  Tax  Law  1917,  {  32,  author- 
ized a  taxpayer  to  exhibit  to  the  collector  the 
amount  of  tax  paid  on  real  or  personal  prop- 
erty which  should  be  deducted,  a  taxpayer  had 
no  vested  right  to  the  deduction;   conaeqaently 
the  repeal  of  section  32  by  Act  May  26,  1919 
(Laws  1919,  p.  721),  destroyed  the  right  and 
no  such  deduction  could  be  made  out  of  the 
income  taxes  for  191S,  for  at  the  time  the  sec- 
tion was  repealed  property  taxes  were  not  pay- 
able, etc. 

Appeal  from  St  Louis  Circuit  Court; 
Charles  B.  Davis,  Judge. 

Petition  by  the  State,  on  the  relation  of  the 
Meyer  Bros.  Drug  Company  for  a  writ  of 
mandamus  against  Edmond  Koein,  Collector 
of  Revenue  for  the  City  of  St.  Louis,  Mo. 
From  a  judgment  for  relator,  respondent  ap- 
peals.    Reversed. 

Frank  W.  McAllister,  Atty.  Gen.,  Charles 
H.  Danes,  City  Counselor,  and  H.  A.  Hamilton, 
Asst.  City  Counselor,  both  of  St.  Louis,  and 
John  N.  Gose,  Asst.  Atty.  Gen.,  for  appellant. 

Joseph  W.  Folk,  Nelson  Thomas,  Abbott 
Fauntleroy,  Cullen  &  Edwards,  and  John  C. 
Vaughan,  all  of  St.  Louis,  for  respondent. 

F.  M.  McDavid  and  S.  C.  Bates,  both  of 
Springfield,  amid  curlee. 

BLAIR,  J.  Section  32  of  the  Income  Tax 
Law  as  passed  in  1917  (Laws  1017,  p.  638) 
reads  as  follows: 


£=3For  other  cases  lee  same  topic  and  KBY-NUUBER  in  all  Key-Numbered  Digests  and  Indexes 

,  Digitized  by 


Uoogle 


390 


222  SOUTHWESTERN  REPORTER 


Oia. 


"Any  person,  corporation,  joint-stock  com- 
pany, association  or  insurance  company  who 
shall  have  paid  a  tax  assessed  upon  bis  real  or 
personal  prc^erty  to  th»  state  during  any  year 
shall  be  permitted  to  exhibit  the  receipt  or 
receipts  thereof  to  the  assessor  to  the  full 
amount  in  the  payment  ot  income  taxes  as- 
sessed against  such  person,  corporation,  joint- 
stock  company,  association  or  inanrance  com- 
pany during  said  year." 

Prior  to  March  1,  1919,  respond^it  duly 
made  return  of  its  income  for  the  year  1918, 
and  a  tax  thereon  of  $1,138.94  was  assessed  as 
income  tax  for  that  year.  By  the  act  of  May 
26, 1919  (Laws  1919,  pp.  721,  722),  effective  on 
that  date,  the  Legislature  repealed  section  32 
of  the  Income  Tax  Law  of  1917. 

It  is  alleged  that  thereafter,  during  1919, 
respondent  paid  to  appellant  property  taxes 
aggregating  $1,024.38  and  recelTed  receipts 
therefor.  Subsequently,  and  on  December  17, 
1919,  respondent  exhibited  these  receipts  to 
appellant  and  therewith  tendered  $114.91  and 
demanded  that  the  amount  of  the  property 
tax  receipts  be  credited  on  the  income  tax 
bill  of  $1,138.94,  and  the  property  tax  receipts 
and  money  tendered  be  accepted  in  full  dis- 
charge thereof,  and  a  receipt  in  full  for  the 
income  tax  be  issued  and  delivered  to  respond- 
ent. Appellant  refused  to  comply  with  this 
demand,  and  the  pgresent  proceeding  was 
begun  to  coerce  compliance.  From  an  adverse 
judgment  the  collector  appeals. 

Appellant  contends  that  respondent  had  no 
right  to  the  demanded  credit  because  the  sec- 
tion which  gave  that  right  had  been  repealed 
prior  to  respondent's  i)ayment  of  its  property 
taxes  and  demand  of  credit  therefor.  The 
gist  of  respondent's  contention  is  that  a  right 
to  the  credit  had  vested  prior  to  the  repeal 
of  section  32  of  the  act  of  1917,  and  that  re- 
peal could  not  destroy  or  affect  such  vested 
right. 

In  the  act  of  May  6, 1919  (Laws  1919  p.  718, 
et  seq.),  which  took  effect  in  August,  1919,  the 
Legislature  specifically  applies  the  Increased 
tax  and  reduced  exemptions  to  incomes  for 
the  year  1919  and  thereafter.  No  such  limi- 
tation appears  in  the  act  of  May  26,  1919, 
which  repealed  section  32  of  the  act  of  1917, 
but  an  emergency  clause  was  api)en(led  which 
purports  to  put  the  repeal  Into  Immediate  ef- 
fect for  the  reason  that  section  32  "Is  confus- 
ing and  misleading,  and  In  practical  results  de- 
structive of  the  end  sought  by  said  act,"  which 
Is  said  to  create  "an  emergency  within  the 
meaning  of  the  Constitution."  This  gives 
some  hint  of  what  the  Legislature  had  in 
mind,  but  does  not  reach  the  question  wheth- 
er respondent  had  acquired  a  vested  right  to 
deduct  Its  property  taxes,  paid  In  1919,  from 
its  Income  tax  for  1918,  payable  in  the  fall  of 
1919,  which  was  beyond  the  reach  of  legisla- 
tive action. 

Appellant  agrees  with  respondent  that  the 
legislature  cannot  destroy  a  vested  right. 
He  contends  that  res^ndent  had  acquired 


no  vested  right  to  the  claimed  deduction  prior 
to  the  repeal  of  section  32.  In  State  ex  rd.  v. 
Koeln,  211  S.  W.  31  et  seq.,  it  was  held  that 
the  property  taxes  deductible  under  section  32 
were  those  which  became  dne  and  payable  in 
the  same  year  in  which  the  income  tax  from 
which  they  were  deductible  became  due  and 
payable.  Respmident's  income  tax  for  1918 
was  assessed  prior  to  March  1,  1919.  The 
assesamoit  was  then  complete,  and  the  mode 
and  amount  of  that  assessment  was  exactly 
the  same  as  if  respondent  had  owned  no 
proi)erty  subject  to  assessment  and  taxation 
on  June  1,  1918.  At  the  time  respondent's 
income  tax  was  assessed  <hi  income  for  1918 
(March,  1919)  respondent,  so  far  as  it  alleges, 
had  paid  no  property  taxes  which  were  de- 
ductible under  section  32,  and,  of  course,  had 
neither  received  nor  presented  any  receipts 
therefor.  The  time  therefor  had  not  arrived, 
under  the  decision  in  State  ea  reL  Koeln, 
supra.  The  same  thing  was  true  at  the  time 
section  32  was  repealed.  May  26, 1919.  What, 
then,  was  the  right  or  privilege  which  had 
accrued  to  respondent  on  May  26,  1919,  wliich 
is  said  to  be  beyond  the  reach  of  legislative 
interference?  The  income  tax  had  been 
assessed  for  1918,  but  would  not  become  due 
until  the  fall  of  1919 ;  and,  unless  respondent 
paid  property  taxes  In  the  fall  of  1919  and 
presented  receipts  therefor  to  the  collector 
(State  ex  rel.  v.  Koeln,  supra),  payment  for 
the  full  amount  of  the  income  tax  could  have 
been  compelled  even  had  section  32  not  been 
r^ealed.  The  right  to  a  deduction  of  proper- 
ty taxes  had  not  accrued  either  when  the 
income  tax  was  assessed  or  when  section  32 
was  repe&Ied.  It  could  never  have  accrued 
under  sectlm  32  until  after  (1)  payment  of 
property  taxes,  and  (2)  presentation  of 
receipts  therefor.  The  power  of  the.  state  to 
impose  the  income  tax  without  this  privilege 
of  reduction  under  section  32  is  not  question- 
ed. No  greater  income  tax  was  assessed  than 
would  have  been  assessed  had  the  act  of  1917 
not  contained  section  32  at  all.  The  assess- 
ment was  not  reduced  or  affected  by  that  sec- 
tion. Its  provisions  related  to  the  time  of 
payment  and  authorized  certain  deductions  at 
the  time  of  collection  upon  conditions  with 
which  the  taxpayer  might  or  might  not 
comply,  as  he  saw  fit  The  class  entitled  to 
these  reductions  could  not  come  Into  actual 
existence  until  there  was  a  compliance  by  the 
taxpayers  with  the  conditions  of  section  32. 
Until  that  time  there  was  merely  a  privilege 
available  upon  conditions  stated.  TBila  was 
all  respondent  had  when  section  32  was  re- 
pealed— 1.  e.,  an  "exjjcctatlon  based  upon  the 
continuance  oP'  section  32 — and  this  was  not 
a  vested  right.  State  v.  RaUroad,  242  Mo. 
loc.  dt.  375, 147  S.  W.  130. 

There  is  nothing  in  Ludlow-Saylor  Wire 

Co.  V.  Wollbrlnck,  275  Mo.  339,  206  S.  W.  196, 

j  which  Indicates  a  contrary  view.     So  far  as 

I  that  decision  discusses  section  32,  it  was  deal- 

I  ing  with  the  question  of  the  constltutionaUty 
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of  the  sectioQ.  It  viewed  the  "elaas"  created 
by  tbat  section  as  it  would  exist  after  income 
tasqtayers  had  paid  property  taxes  and 
demanded  and  received  credit  therefor  on 
their  income  taxes.  The  question  discussed 
was  whether  this  was  permissible  under  the 
Constitntlon.  The  court  did  not  then  decide 
or  attempt  to  decide  the  question  determined 
in  State  ex  reL  v.  Koeln  supra,  or  the  qnestlon 
whether  the  class  referred  to  came  into  exist- 
ence at  one  time  or  another.  The  concurring 
opinion  of  the  learned  writer  of  the  Ludlow- 
8aylor  decision,  which  he  filed  in  the  Koeln 
Case,  fully  Justifies  this  view,  as  does  the 
nature  of  the  question  discussed  In  the  Lud- 
low-Saylor  Case.  Neither  are  the  Wisconsin 
decisions  in  point.  Under  the  Income  tax  law 
Of  that  state  the  time  of  payment  has  nothing 
to  do  with  the  accrual  of  the  right  to  the 
dSednctlon  of  properly  taxes  from  income 
taxes.  It  appears  that  in  that  state  the  right 
of  deduction  accrues  before  the  income  taxes 
are  assessed.  Van  Dyke  v.  Milwaukee,  159 
Wis.  460,  146  N.  W.  812, 150  N.  W.  509.  Had 
the  right  so  accrued  in  this  case,  the  Wiscon- 
sin dedMons  would  be  applicable  and  respond- 
ent's position  sound.  As  already  pointed  out, 
such  Is  not  our  law. 

The  briefs  are  in  agreement  upon  practical- 
ly every  question  except  that  which  we  have 
discussed.  We  hold  that  re^wndent  had  no 
vested  right  at  the  time  of  the  repeal  of  sefr 
tion  32  which  prevents  giving  effect  to  that 
repeal  in  this  case. 

The  Judgment  Is  reversed. 

All  concur,  except  WOODSON,  J.,  absent 


McLARTY  V.  GRIGBS.     (Ns.  21257.) 

(^preme  Court  of  Missouri,  Division  No.  2. 
Jane  4,  1920.) 

1.  Appeal  and  error  9=3544(2)— Reoord  prop- 
er only  oaa  be  reviewed  In  absence  of  bill  of 
exoeptlons. 

Where  the  record  on  appeal  does  not  con- 
tain a  bill  of  exceptions,  tlie  appellate  court  can 
review  nothing  except  the  record  proper, 

2.  Appeal  and  error  <S=3882(I9)  —  Appellant, 
praying  that  Interest  In  realty  be  determined,' 
oannot  claim  reiiOf  to  defendant  error  for 
want  of  prayer  In  answer. 

Id  a  suit  to  obtain  title  to  realty,  where 
plaintiff  in  bis  petition  has  prayed  that  the 
court  adjudge  the  interest  of  the  parties  under 
Rev.  St  1909,  {  2535,  he  is,  on  appeal,  in  no 
position  to  object  that  the  trial  court  erred  in 
decreeing  title  to  be  in  defendant  when  de- 
fendant's answer  did  nbt  contain  a  prayer  so 
to  do. 

Appeal  from  Circuit  Court  Pemiscot  Coun- 
ty;  Sterling  H.  McCarty,  Judge. 


V.  GKIoas  891 

S.W.) 

Suit  by  Dorothy  McLarty  against  Joe 
Griggs.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Af9rmed. 

This  is  an  action  under  section  2535,  R.  S. 
1909,  to  ascertain  and  determine  the  title  to 
80  acres  of  land  in  Pemiscot  county,  Mo. 
The  petition  is  in  conventional  form,  and, 
after  asserting  ownership  in  plaintiff  and  al- 
leging that  defendant  claims  some  interest 
therein,  the  petition  asks  the  court  "to  try, 
ascertain  and  determine  the  estate,  title,  and 
interest  of  the  parties  plaintiff  and  defendant 
severally  in  and  to  said  real  property,  and  to 
define  and  adjudge  bv  **«  judgment  or  de- 
cree the  estate,  title  and  rights  and  inter- 
ests  of  the  parties  plaintiff  and  defendaint,re- 
speotively,  in  and  to  the  same."  (Italics  ours.) 
The  answer  admits  that  defendant  claims  to 
own,  and  alleges  tbat  be  does  own,  the  land 
In  controversy,  and  that  plaintiff  has  no 
right  title  or  interest  therein.  The  r^ly 
was  a  gen^'al  denial.  Trial  was  had  be- 
fore the  circuit  court  of  Pemiscot  county, 
without  a  Jury,  resulting  in  a  judgment  de- 
creeing that  plaintiff  had  no  title,  interest 
or  estate  in  said  land,  but  that  the  title 
thereto  was  in  the  defmdant  Thereupon 
plaintiff  duly  appealed  to  this  court. 

N.  C.  Hawkhis,  of  Camtbersvllle,  for  ap- 
pellant 

Ward  &  Reeves,  of  Camthersville,  for  re- 
spondent 


WILLIAMS,  P.  J.  [1]  I.  The  record  filed 
in  this  court  by  the  appellant  does  not  contain 
a  bill  of  exceptions.  In  fact  no  showing  is 
even  made  that  a  bill  of  exceptions  was  ever 
filed.  Under  such  conditions  we  have  noth- 
ing i>efore  as  for  review  except  the  record 
proper. 

[J]  II.  The  only  point  raised  upon  the  rec- 
ord proper  is  that  the  court  erred  in  decree- 
ing title  to  be  in  defendant  when  defendant's 
answer  did  not  contain  a  prayer  so  to  do. 

The  statute  (section  2535,  R.  S.  1900), 
contemplates  that  in  such  actions  the  court 
will  "define  and  adjudge  by  its  judgment  or 
decree  the  title,  estate  and  Interest  of  the 
parties  severally  In  and  to  such  real  proper- 
ty." In  the  case  at  bar  the  plaintiff  in  his 
petition  specifically  asked  that  this  be  done. 
Having  requested  the  court  to  ascertain  and 
adjudge  the  interest  of  defendant  in  said 
land,  he  is  certainly  in  no  position  to  criti- 
cize the  court  for  so  doing.  This  exact 
point  was  ruled  against  the  present  conten- 
tion of  appellant  in  the  case  of  liumber  Co. 
V.  Jones,  220  Mo.  190,  loc.  cit  197,  119  S.  W. 
366,  and  further  discussion  Is  unnecessary. 

The  Judgment  is  affirmed. 

All  concur. 
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MoLARTYv.  OORSEYetal.    (No.  21258.) 

(Snpreme  Court  of  Missouri,  Diyision  No.  2. 
June  4,  1920.) 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;  Sterling  H.  McCarty,  Judge. 

Action  by  Dorothy  McLarty  against  W.  H. 
Dorsey  and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.     Affirmed. 

N.  O.  Hawkins,  of  CaruthersviUe,  for  appel- 
lant. 

Ward  &  Reeves,  of  Caruthersville,  for  re- 
spondents. 

WILLIAMS,  P.  J.  This  is  an  action  under 
section  2535,  R.  S.  1909,  to  determine  title  to 
268  acres  of  land  in  Pemiscot  county,  Mo. 

The  pleadings  and  the  record  in  this  case  are 
in  the  same  condition  as  that  discussed  in  the 
case  of  McLarty  v.  Griggs,  222  S.  W.  391,  de- 
livered by  this  division  of  the  court  at  this 
same  sitting  of  the  court.  The  only  question 
properly  presented  upon  the  record  before  us 
is  the  identical  question  decided  in  the  Griggs 
Case.  For  the  reasons  therein  stated  the  judg- 
ment herein  is  affirmed. 

All -concur. 


MoLARTY  V.  8WEARENGEN.     (No.  21259.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

Appeal  from  (Circuit  Court,  Pemiscot  Coun- 
ty;  Sterling  H.  McCarty,  Judge. 

Action  by  Dorothy  McLarty  against  W.  A. 
Swearengen.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

N.  C.  Hawliins,  of  Caruthersville,  for  appel- 
Unt. 

Ward  &  Reeves,  of  Caruthersville,  for  re- 
spondent. 

WILLIAMS,  P.  J.  This  is  an  action  under 
section  2535,  R.  S.  1909,  to  determine  title  to 
certain  real  property  in  Pemiscot  county.  Mo. 

The  pleadings  and  the  record  in  this  case 
are  in  the  same  condition  as  that  discussed  in 
the  case  of  Mcl^rty  v.  Griggs,  222  S.  W.  391. 
delivered  by  this  division  of  the  court  at  this 
same  sittiug  of  the  court.  The  only  question 
properly  preserved  and  presented  upon  the  rec- 
ord before  us  is  the  identical  question  decided 
in  the  Griggs  Case.  For  the  reasons  therein 
stated,  the  judgment  herein  is  affirmed. 

All  concur. 


WENZELetal.v.  O'NEAL  at  al.    (No.  19549.) 

(Supreme   Court   of  Missouri,  in   Banc. 
May  21,  1920.) 

I.  Tenancy  in  common  ^=>I9(2)  —  Cotanant 
may  acquire  title  free  from  trust,  where  ob- 
ligation enforced  is  that  of  common  ancestor. 
In  the  absence  of  fraud  or  collusion,  a  co- 
tenant  may  buy  at  either  a  judicial  or  mortgage 


sale,  and  aoqitiSre  title  free  from  any  trust  so 
far  as  other  cotenants  are  concerned,  in  cases 
where  the  obligation  enforced  by  the  judgment 
sale  or  mortgage  sale  is  the  obligation  cast 
upon  thtf  land  by  the  common  ancestor. 

2.  Teaanoy  In  oomnon  9=>I9(4)— la  abseaca 
of  fraud,  cotenaat  parehaslng  at  ■ortgage 
sale  acquires  title  free  from  tnat. 

Where  land  ia  sold  under  a  deed  of  trust 
placed  upon  the  land  by  the  common  ancestor, 
a  cotenant,  after  the  ancestor's  death,  may 
purchase  the  land  at  the  mortgage  sale,  and 
title  so  acquired  is  in  the  purchaser  personally, 
and  not  as  trustee  for  himself  and  the  other 
cotenants,  there  being  no  fraud,  and  this  is 
true  notwithstanding  the  purchaser  partly  paid 
for  the  property  out  of  the  proceeds  of  a  deed 
of  trust,  whicb,  after  the  sale,  he  had  placed 
thereon. 

3.  Mortgages  €=>376  —  Trustee  making  sale 
nnder  trust  deed  fa  liable  for  distribntion  of 
proceeds. 

A  trustee  making  a  sale  under  a  deed  of 
trust,  and  not  the  purchaser  at  auch  sale,  ia 
liable  for  the  proper  distribution  of  the  pro- 
ceeds among  those  entitled  thereto. 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;   Guy  D.  Klrby,  Judge. 

Suit  by  George  E.  Wenzel  and  others 
against  Belle  D.  O'Neal  and  others,  to  set 
aside  a  trustee's  sale.  Decree  for  plaintiffs, 
and  defendants  appeal.  Reversed  and  re- 
manded, with  directiona 

Wright  Bros,  and  Frank  B.  Williams,  both 
of  Springfield,  for  appellants. 
Q.  O.  Lydy,  of  Springfield,  for  respondents. 

GRAVES,  J.  In  this  case  we  borrow  the 
statement  of  tacts  from  one  of  our  learned 
commissioners,  as  follows: 

"This  is  a  suit  in  equity  between  the  cliildren 
of  Hannah  Sabrina  Weniel,  deceased,  in  which 
plaintiffs  seek  to  set  aside  the  purchase  at  a 
trustee's  sale  by  the  defendant  Belle  D.  O'Neal 
of  lot  67,  Ozark  Land  Company's  addition  to 
Siiringfield,  and  to  have  said  lot,  and  another 
lot,  to  wit,  lot  68,  in  said  addition,  partitioned 
amongst  all  of  them,  in  equal  shares,  as  pro- 
vided by  their  mother's  will.  Mrs.  Wfuzel 
died  June  19,  1914,  at  the  age  of  88  years. 
These  two  pieces  of  property  constituted  her 
entire  estate.  She  had  no  personal  property. 
She  left  no  debts,  to  speak  of,  except  a  duebill 
for  $582.20  to  her  daughter,  Mrs.  O'Neal,  for 
borrowed  money,  and  a  note  to  Mrs.  Barton 
for  $750,  'secured  by  a  deed  of  trust  on  said 
lot  67.  Said  lot  67  had  a  one-story  cottage 
upon  it,  and  was  worth  $2,500  to  $3,000.  Said 
lot  68  had  a  two-story  dwelling  house  upon  it 
and  was  worth  about  $4,500.  She  left  surviv- 
ing her  six  children,  the  defendants,  Emma  J. 
Fitzwater  (Buchanan),  with  whom  she  resided 
in  Springfield,  and  Belle  D.  O'Neal,  who  then 
lived  in  Oklahoma,  and  the  plaintiffs,  Clara  A. 
White,  of  Estanda,  N.  M.,  Sarah  B.  Rohlf,  of 
Jacksonville,  111.,  George  E.  Wenzel,  of  Chi- 
cago, and  Ambrose  W.  Wenzel,  who  lived  in  St. 
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X/Ooia.  All  attended  tbe  funeral  except  Mrs. 
"Whitn  and  Ambrose  W.  Weneel.  After  the 
funeml  tbe  wiU  was  procured,  which  made 
Belle  D.  O'Neal  executrix  without  bond,  and 
divided  Mrs.  W.enzel'8  property  equally 
amongst  her  six  children.  The  condition  of 
her  estate  was  then  discussed,  and  the  exist- 
ence of  tbe  $750  deed  of  trust  and  the  $5S2.20 
claim  of  Mrs.  O'Neal  against  her  mother  was 
disclosed  by  Mrs.  Fitzwater  and  Mrs.  O'Neal 
to  their  brother  George  and  sister  Sarah,  who 
made  no  objection  thereto.  The  former  tes- 
tify they  also  told  George  and  Sarah  that  the 
$750  deed  of  trust  would  come  due  in  Novem- 
ber, 1914,  and  that  Prof.  Calland  had  notified 
their  mother  before  her  death  that  it  would 
have  to  be  paid  at  that  time;  that  George  and 
Mrs.  Bohlf  promised  to  do  their  part  toward 
taking  care  of  the  incumbrance,  and  to  notify 
Ambrose  and  Mrs.  Wtiite  of  it,  so  they  might 
co-operate.  This,  however,  is  denied  by  them, 
and,  on  the  other  hand,  they  say  that  Mrs. 
O'Neal  informed  them  that  the  note  could  run 
a  year  or  two.  Prof.  Calland,  of  Drury  Col- 
lege, was  the  trustee  in  the  deed  of  trust,  and 
had  made  the  loan  to  Mrs.  Wenzel  for  Mrs.  Bar- 
ton, who  resided  at  Berkeley,  Cal.  He  had  been 
her  general  agent  in  handling  her  funds  for 
many  years,  and  was,  it  is  fair  to  assume  from 
the  testimony,  vested  with  authority  to  col- 
lect and  foreclose  deed  of  trust  securing  her 
notes,  without  special  instructions  from  her. 
He  also  had  been  tbe  agent  of  Mrs.  Wenzel  in. 
her  lifetime,  and  as  such  was  in  charge  of  her 
two  pieces  of  property,  which  he  rented,  and 
from  which  he  collected  the  rents.  Mrs.  O'Neal 
named  as  executrix,  living  in  Oklahoma,  was 
disqualified,  and  Emma  J.  Fitzwater  was,  in 
Jane,  1914,  duly  appointed  executrix  in  her 
stead.  By  mutual  agreement  between  the  heirs 
present  at  the  funeral,  and  consent  and  advice 
of  the  probate  judge,  Mrs.  Fitzwater  was  to 
collect  the  rents  without  any  order  of  the  pro- 
bate court,  but  account  for  them  as  executrix. 
Prof.  Calland  continued  to  have  charge  of  the 
property  as  before,  and  collected  the  rents  and 
paid  them  over  to  Mrs.  Fitzwater  as  long  as 
she  was  executrix,  and  to  Mrs.  O'Neal,  when 
she  was  appointed  executrix,  which  was  in 
April,  1015,  when  the  letters  of  Mrs.  Fitz- 
water were  removed  by  reason  of  her  marriage 
to  Mr.  Buchanan.  Mrs.  O'Neal  had  moved  to 
Springfield  from  Oklahoma  at  the  time  of  her 
appointment.  Nothing  having  been  done  to- 
wards meeting  the  $750  deed  of  trust,  for  the 
purpose  of  raising  money  to  pay  it  off,  as  well 
as  to  pay  the  claim  of  Mrs.  O'Neal,  Mrs.  Fitz- 
water, who  was  then  still  executrix,  on  Oc- 
tober 29,  1914,  executed  two  notes,  in  blank  as 
to  the  payee,  one  for  $582.20,  and  one  for  $800, 
and  also  executed  a  deed  of  trust  to  secure 
these  notes  on  said  lot  68  instead  of  lot  67, 
because  the  former  was  the  more  valuable  and 
the  money  could  more  easily  be  obtained  on  it 
as  security  than  upon  said  lot  67.  She  sent 
these  notes  and  deed  of  trust  to  her  brother 
George  in  a  letter,  which  was  as  follows: 

"  'Springfield,  Mo.  10/29/14. 
""The  note  for  $750.00  secured  by  deed  of 
tmst  against  home  place  is  now  dne  with 
interest  and  the  holder  wants  her  money,  hence 
it  becomes  necessary  to  make  a  new  loan.  Also 
as  you  know  sister  Belle  paid  for  mother  the 
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sum  of  $582.20  for  rebuilding  the  house  in 
April,  1907.  Mother  lacked  this  amount  to 
pay  for  the  improvements  and  she  gave  her  a 
duebill  for  that  amount,  stating  for  what  pur- 
pose it  was  given,  a  copy  of  which  is  herewith 
inclosed,  and  as  she  can  either  file  this  as  a 
claim  with  interest  from  1907  against  the  es- 
tate and  have  the  home  sold  under  the  hammer 
or  payment  to  her  for  the  face  value  of  the  due- 
bill  will  be  acceptable  to  her  if  paid  now. 

"  'We  have  added  this  amount  with  a  proba- 
ble $50.00  for  expense  for  securing  the  loan  to 
the  $750.00,  making  a  total  of  $1,382.30.  For 
whatever  amount  less  than  the  $50.00  for.  ex- 
penses we  can  get  the  loan  it  will  be  credited 
on  the  $750.00  note. 

"  'As  the  time  under  the  laws  of  Missouri  for 
filing  Belle's  claim  is  limited  to  one  year  from 
date  of  administration,  this  loan  must  neces- 
sarily be  accepted  or  rejected  at  once. 

"  '[Signed]  From  your  loving  sister,  E.  J. 
F'itzwater,   administratrix,   Springfield,  Mo.' 

"George  W«nzel  replied  to  this  letter^  say-' 
ing  that  the  writer  refuses  to  sign  the  notes 
and  deed  of  trust  above  referred  to,  and  that, 
as  for  the  defendant  Belle  C.  O'Neal  having  a 
claim  against  the  estate,  the  writer  had  a  claim 
also,  as  he  stated,  for  money  he  had  sent  to 
his  father  and  mother  when  they  first  came  to 
Springfield  in  the  early  80*3,  which,  he  said, 
would  amount  to  around  $1,000,  and  that,  if 
the  defendant  Belle  was  going  to  put  in  her 
duebill  for  $582.20  against  the  estate,  he  was 
going  to  put  in  his  claim  against  the  estate. 
In  his  testimony  George  Wenzel  says  he  vis- 
ited Mrs.  Rohlf,  Christmas,  1914,  and  showed 
her  Mrs.  Fitzwater's  letter  of  October  29, 
1914.  He  says:  'I  told  her  I  wouldn't  sign 
any  blank  deed  of  trust  and  notes.'  He  under- 
stood from  the  letter  that  the  deed  of  trust 
sent  him  to  sign  was  to  take  up  the  $750  deed 
of  trust.  He  also  sent  Mrs.  Rohlf  a  copy  of 
his  letter  of  May,  1915,  to  Mrs.  £1tzwater  above 
set  forth.  He  refused  to  sign  the  notes  and 
deed  of  trust  sent  him,  because  they  did  not 
say  who  they,  were  to  be  paid  to.  He  consulted 
a  lawyer  about  them  as  soon  as  he  received 
them.  He  wrote  also  to  his  sister  Mrs.  White 
and  his  brother  Ambrose,  and  sent  them  a  copy 
of  Mrs.  Fitzwater's  letter  of  October  29,  1914, 
and  of  his  letter  of  January,  1915,  in  reply. 
He  also  visited  Ambrose  in  St  Louis  in  Febru- 
ary, 1915,  to  see  him  about  the  blank  notes  and 
deed  of  trust  and  Mrs.  Fitzwater's  letter  of 
October  29,  1914.  He  also  sent  Mrs.  White, 
Mrs.  Rohlf,  and  Ambrose  Wenzel  copies  of  the 
blank  notes  and  deed  of  trust. 

"Ambrose  Wenzel  testified  that  he  refused  to 
sign  the  new  papers,  because  they  were  in 
blank,  and  because  they  were  on  lot  68,  and 
the  mortgage  was  on  lot  87. 

"No  notice  of  the  trustee's  sale,  which  oc- 
curred June  3,  1915,  was  sent  to  plaintiffs  by 
any  one,  and  plaintiffs  had  no  knowledge  of  the 
sale  until  after  it  was  made.  Previous  to  this, 
on  April  24,  1915,  tbe  probate  court  of  Greene 
county  allowed  Mrs.  O'Neal's  claim  against  the 
estate  for  $S63,  being  principal  and  interest, 
presumably,  for  a  number  of  years. 
°  "In  the  meantime,  neither  of  the  plaintiffs, 
up  to  the  time  of  the  sale,  made  any  effort  to 
raise  money  to  pay  off  the  deed  of  trust,  or  had 
any    further    communication    with    either    of 
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their  sisters  at  Springfield,  after  George  Wen- 
zel's  letter  of  January,  1915,  In  which  he  re- 
fused to  execute  the  documents  sent  to  him  and 
protested  against  the  claim  of  his  sister  Belle. 

"Prof.  Calland  had  notified  Mrs.  O'Neal  sev- 
eral times  that  the  note  would  have  to  be  paid 
when  due,  and  after  the  statutory  period  of 
nine  months  from  the  death  of  Mrs.  Wenzel 
had  expired  he  wrote  Mrs.  O'Neal  two  letters, 
one  dated  April  18,  1915,  stating  that  he  would 
advertise  the  foreclosure  on  May  2d,  unless 
the  note  was  paid  before  that  time,  and  one 
dated  May  7,  1915,  in  which  be  notified  her 
that  he  had  advertised  the  sale  for  June  4, 
1915.  Prior  to  this,  and  after  plaintiffs'  re- 
fusal to  sign  a  new  note,  Mrs.  O'Neal  had  en- 
deavored to  get  some  one  to  purchase  and 
carry  the  $750  note,  but  was  unsuccessful,  be- 
cause the  note  was  past  due.  After  receiv- 
ing Prof.  Calland's  letter  of  AprU  16,  1915, 
Mrs.  O'Neal  telephoned  him,  'I  guess  you  will 
have  to  sell  it;   I  can't  do  anything  more.' 

"The  plaintiffs  all  testified  they  had  n«  way 
of  raising  money  to  pay  off  their  share  of  the 
$750  note,  except  by  mortgaging  the  property 
their  mother  left  them,  except  George  Wen- 
■el,  who  said  he  had  a  lot  in  Chicago  Cemetery, 
on  which  he  could  have  raised  the  money  to 
pay  bis  share. 

"At  the  trustee's  sale,  June  3,  1915,  Mrs. 
O'Neal  was  the  highest  bidder  for  $1,660,  the 
only  other  bid  having  been  $1,500.  Before  the 
•ale  she  bad  arranged  to  borrow  $1,200  on  the 
property  in  case  she  bid  it  in  from  the  defend- 
ant Angle  Li.  Scott,  which  she  did  by  a  deed  of 
trust,  in  which  defendant  Wright  is  trustee. 
Out  of  this  loan,  the  next  day  after  the  sale, 
she  paid  the  trustee,  Calland,  in  cash  $820,  the 
amount  of  the  note,  interest,  and  costs,  and 
gave  him  a  receipt  as  administratrix  for  $724, 
the  surplus  of  her  bid  over  the  debt  and  costs. 
Said  receipt  is  as  follows: 

"  'Springfield,  Mo.,  June  4,  1916. 

"  'Received  of  W.  C.  Calland,  trustee  in  deed 
of  trust  given  by  Hannah  S.  Wenzel  in  favor 
of  Mary  Barton  to  secure  a  note  of  $750.00,  on 
lot  67  in  Ozark  Land  Company's  addition,  the 
sum  of  $724.00  being  the  entire  difference  be- 
tween the  amount  of  said  note  of  $750.00  and 
cost  of  sale,  and  the  amount  of  my  bid  for  said 
property,  $1,550.00,  on  foreclosure  of  said  deed 
of  trust.  Belle  D.  O'Neal,  Administratrix  of 
the  estate  of  Hannah  S.  W«nzel,  Deceased.' 

"She  testifies  that  she  kept  the  balance  of  the 
$1,200  loan  from  Angie  L.  Scott  for  her  per- 
sonal use,  and  that  without  any  order  of  or 
report  to  the  probate  court  she  applied  the  $724, 
which  she  receipted  for  as  administratrix  to 
the  trustee,  upon  her  claim  of  $SC3  against  the 
estate  which  had  then  been  allowed  for  that 
Bum.  After  receiving  a  trustee's  deed  under 
said  sale,  Mrs.  O'Neal  claimed  to  own  the  prop- 
erty, and  collected  the  rents,  amounting  to  $75, 
and  used  them  for  her  own  purposes.  Prof. 
Calland  continued  to  act  as  her  agent,  and 
collected  the  rents  for  her.  In  July,  1915,  at 
the  instance  of  plaintiffs,  her  allowance  of  $SG3 
by  the  probate  court  was  set  aside  and  a  new 
trial  had,  which  resulted  in  its  being  allowed 
again.  There  was  an  appeal  to  the  circuit 
court,  from  thence  to  the  Springfield  Court  of 
Appeals.    The   daim    was    finally   allowed   for 


$582.20,  the  amount  of  its  face  value  without 
interest. 

"The  court  below  made  a  finding  of  facta, 
embodying  most  of  the  matters  we  have  stated, 
and  expressly  found  that  there  was  no  fraud  or 
collusion  between  the  trustee  and  Mrs.  O'Neal 
in  making  said  sale,  and  that  said  sale  was 
made  of  his  own  motion,  and  was  in  no  way 
directed,  requested,  solicited,  or  under  the 
control  of  Belle  D.  O'Neal. 

"The  court  further  found  that  said  deed  of 
trust  fell  due  November  1,  1914,  and  that 
plaintiffs  were  aware,  as  a  matter  of  fact,  of 
the  existence  thereof,  and  prior  to  the  trustee's 
sale  had  opportunity  to  pay  off  the  incumbrance 
or  their  part  thereof,  and  failed  to  do  so. 

"But  the  court  also  foiind  that  in  consequence 
of  the  relationship  between  the  plaintiffs  and 
Mrs.  O'Neal,  as  cotenants,  and  that  she  was 
executrix  of  the  estate  at  the  time  of  the  trus- 
tee's sale,  she  became  trustee  for  all  the  heirs 
and  devisees,  and  holds  title  to  said  lot  67  as 
such  trustee. 

"There  was  accordingly  a  decree  entered  for 
plaintiffs  as  prayed  in  their  petition,  and  the 
defendants  appealed  to  this  court." 

I.  In  this  case  Belle  D.  O'Neal  was  a  co- 
tenant  and  an  administratrix,  and  a  confu- 
sion of  this  situation  has  led  the  trial  court 
to  go  wrong  In  our  judgment  It  must  not 
be  overlooked  that  the  mortgage  debt  upon 
this  property  was  placed  there  by  the  an- 
cestor of  all  these  cotenants. 

[1]  I  think  this  court  has  squarely  ruled 
that,  absent  fraud  or  collusion,  a  ootenant 
can  buy  at  either  a  judicial  or  mortgage 
sale,  and  acquire  a  title  free  from  any  trust, 
so  far  as  other  cotenants  are  concerned,  in 
cases  where  the  obligation  enforced  by  the 
Judgment  sale,  or  mortgage  sale,  Is  the  ob- 
ligation cast  upon  the  land  by  the  common 
ancestor.  We  so  ruled  In  Becker  v.  Becker, 
264  Mo.  loc.  dt  680,  681,  683,  163  S.  W.  865. 
At  page  683  of  254  Mo.,  at  page  869  of  163 
S.  W.,  Walker,  J.,  said: 

"There  was  no  semblance  of  fraud  or  even 
unfairness  in  the  conduct  of  the  defendant  in 
this  transaction.  The  foreclosure  of  the  deed 
of  trust  was  made,  not  on  his  initiative,  but 
by  the  holder  of  the  note  [the  St.  Paul  Ben- 
evolent Society]  after  a  four-year  default  in 
the  payment  of  interest.  Formal  notice  was 
given  as  required  by  the  deed,  and  the  prop- 
erty was  sold  at  a  public  sale  free  and  open  to 
all  bidders.  Under  this  state  of  facts,  it  is 
straining  the  rule  to  hold  that  the  purchase 
of  the  property  by  the  defendant  was  in  trust 
for  the  plaintiff  to  the  extent  of  his  interest." 

It  is  true  that  Judge  Walker  does  assign 
another  reason  why  no  trust  should  be  de- 
clared in  that  case,  but  the  opinion  (one  in 
banc)  was  fully  concurred  in  by  the  full 
bench,  and  bad  any  member  of  the  court  de- 
sired to  disown  the  doctrine  stated,  his  con- 
currence would  hare  been  explicit  and  spe- 
cial, or  would  have  been  a  concurrence  In 
the  result    Not  only  so,  but  in  Dudgeon  et 
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■1.  V.  HacMey  et  al.,  182  S.  W.  loa  dt  1007, 
this  court  in  banc  again  approved  the  Beck- 
er Case,  supra,  with  but  one  dissent,  whldi 
will  be  noted  later.  We  also  approved  what 
was  said  by  Mr.  Justice  liorton  in  Stark- 
weather V.  Jenner,  216  U.  S.  loc.  dt.  528,  30 
Sop.  Ct  382,  S4  L.  Sd.  602,  17  Ann.  Cas. 
1167.  This  Starkweather  Case  was  one 
growing  out  of  a  sale  under  a  deed  of  trust 
In  this  case  Mr.  Justice  Lurton  says: 

"But  it  is  plain  that  the  principle  which  tarns 
a  cotenant  into  a  trustee  who  buys  for  him- 
seU  a  hostile  outstanding  title  can  have  no 
proper  application  to  a  public  sale  of  the  com- 
mon property,  either  under  legal  process  or 
■  power  in  a  trust  deed.  In  such  a  situation, 
the  sale  not  being  in  any  wise  the  result  of 
collusion  nor  subject  to  the  control  of  such  a 
bidder,  he  is  as  free,  all  deceit  and  fraud  out 
of  the  way,  aa  any  one  of  the  general  public." 

Regardless  as  to  what  may  have  hereto- 
fore been  written,  this,  we  think,  is  the  rea- 
sonable rule.  It  stands  conceded  that,  in 
cases  of  this  character,  had  the  sale  been  a 
Judicial  sale  for  tbe  payment  of  the  ances- 
tor's debts,  the  cotenant  could  have  purchas- 
ed at  such  a  sale.  Had  the  deed  of  trust 
been  foreclosed  by  a  Judgment  of  a  court  In 
this  case,  such  Judicial  sale  would  have  giv- 
en the  cotenant  the  unrestricted  right  to  pur- 
chase. Why  not  the  same  right  under  an 
anthortzed  public  sale  under  a  deed  of  trust, 
executed  by  the  common  ancestor?  It  may 
be  urged  that  at  the  Judicial  sale  the  court 
can  control  the  fairness  of  such  sales,  but 
equity  will  likewise  control  the  sale  under 
the  deed  of  trust  if  there  is  any  fraud  or 
collusion.  We  can  see  no  substantial  reason 
for  a  different  rule  In  the  two  classes  of 
cases.  Under  our  more  recent  rulings,  and 
under  the  ruling  of  Mr.  .Justice  Lurton,  su- 
pra, we  think  that  Mrs.  O'Neal  had  the  right 
to  purchase  at  this  sale,  and  absent  fraud  or 
collusion,  her  purchase  gave  her  a  title  clear 
of  any  trust. 

[2]  II.  We  cannot  concur  in  the  view  urg- 
ed, to  the  effect  that  the  other  cotenants 
have  an  interest  in  the  lot  sold  under,  the 
deed  of  trust  Mrs.  O'Neal  had  the  right  to 
purchase  at  that  sale,  and,  when  she  did  so 
piurchase,  the  title  was  in  her,  and  not  In 
her  as  a  trustee  for  herself  and  the  other 
cotenants.  Absent  positive  fraud,  this  Is  the 
rule. 

[3]  She  partly  paid  for  the  property,  it  Is 
true,  out  of  the  proceeds  of  a  deed  of  trust, 
which,  after  the  sale,  she  placed  thereon. 
But  this  does  not  change  the  situation.  If 
at  the  sale  the  property  became  hers,  then 
the  money  paid  to  her  upon  the  deed  of 
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trust  became  and  was  hers.  The  money 
arising  from  the  sale  (all  of  It)  was  due  the 
trustee  ih  the  deed  of  trust  This  trustee 
was  bound  ^  First,  to  pay  off  the  note  se- 
cured by  the  deed  of  trust;  and,  second,  to 
pay  the  remainder  to  the  parties  entitled 
thereto.  The  trustee  making  the  sale  Is  and 
was  liable  for  the  proper  distribution  of  the 
proceeds.  If  he  wrongfully  applied  the 
funds,  to  the  damage  of  the  cotenants,  be  is 
the  party  to  whom  they  should  look.  If  by 
paying  it  to  the  administratrix  of  the.  estate 
he  paid  to  the  proper  party,  he  is  released 
of  liability,  otherwise  not. 

If  the  sale  gave  Mrs.  O'Neal  a  good  title, 
as  our  case  law  holds,  then  the  proceeds  of  a 
deed  of  trust  placed  upon  the  property  was 
her  monej^  She  invested  none  of  the  heirs' 
money  in  the  property.  If  she  did  not  fully 
pay  the  trustee,  Calland,  that  is  not  a  mat- 
ter within  the  issues  here.  This  was  a  mat- 
ter between  her  and  the  trustee.  And,  on 
the  other  hand,  if  Calland  paid  the  money 
to  the  wrong  party,  such  Is  not  an  issue  here. 
TbAt  is  to  say,  if  by  direct  act  of  by  Indi- 
rection, he  paid  the  money  to  Mrs.  O'Neal 
as  administratrix,  and  not  to  her  personally, 
the  situation  of  the  heirs  Is  not  changed. 
The  heirs  have  to  look  to  the  trustee  of  the 
deed  of  trust  He  is  the  party  that  received 
their  money.  And,  further,  if  Mrs.  O'Neal 
properly  got  the  surplus  as  money  belonging 
to  the  estate  (if  it  did  so  belong),  she  would 
be  liable  for  any  misapplication  of  it,  and 
her  bond  would  have  to  respond,  if  she  did 
not 

As  to  the  proceeds  of  a  deed  of  trust,  our 
late  Brother  Bond  spoke  in  his  dissenting 
opinion  in  Dudgeon  v.  Hackley,  182  S.  W. 
loc.  dt.  1007.  This  dissenting  opinion  was 
pr^ared  as  an  original  opinion  in  the  dlvi* 
sion,  and  revamped  and  made  a  dissent  in 
the  court  In  banc.  The  ruling  there  is  espe- 
cially in  point,  because  our  late  learned 
Brother  tried  to  make  a  trust  estate  out  of 
the  fact  that  the  purchaser  had  paid  for  the 
property  by  a  deed  of  trust  on  the  proper- 
ty after  the  sale.  This  court  did  not  take 
that  view  of  it,  and  rejected  Brother.  Bond's 
viewS; 

In  concluding  we  rule  that  Mrs.  O'Neal  got 
full  title  to  the  property  sold  .by  Calland,  the 
trustee,  and  that  as  to  such  property  she  is 
the  owner  now,  subject  only  to  her  deed  of 
trust,  that  the  other  heirs  have  no  interest 
therein,  for  these  reasons  the  Judgment  nisi 
should  be  reversed,  and  the  cause  renmnded, 
with  directions  to  enter  a  decree  not  in  con- 
flict with  these  views. 

All  concur,  except  WOODSON,  J.,  absent. 
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STATE  V.  NASH  at  al.    (N«.  21922.) 

fSapreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

lUMneat   aid   lafarmatloa    «=>II0(I2)— la- 
fanaatioa  efaargino  disturbaaeo  of  raligiaa* 
worship  held  •ullleieat. 
Inlormation  for  disturbing  a  congregation 

of  people  met  for  religious  worship,  charging 

a  misdemeanor  in  the  language  of  Rev.  St.  1909, 

S  4713,  held  sufficient. 

Case  certified  from  St.  Louis  Conrt  of  Ap- 
peals. 

Ed.  Na^lh  and  anotbet'  were  conrlcted  of 
disturbing  a  congregation  of  people  met  for 
religious  worship.  A  conviction  was  aflBrm- 
ed  by  the  Court  of  Appeals  (216  S.  W.  1004), 
and  the  case  certified  to  the  Supreme  Court. 
Affirmed. 

Frank  W.  McAllister.  Atty.  Goi..  and  C. 
P.  Le  Mire,  Asst  Atty.  Gen.,  for  the  State. 

WILLIAMS,  P.  X  Upon  an  information 
charging  them  with  disturbing  a  congrega- 
tion of  people  met  far  religious  worship,  de- 
fendants were  tried  in  the  circuit  conrt  of 
Christian  county,  found  guilty,  and  each 
fined  the  sum  of  $1. 

Thereupon  defendants  duly  appealed  to 
the  Springfield  Court  of  Appeals.  The  Court 
of  Appeals  affirmed  the  Judgment  The  opin- 
ion therein  will  be  found  reported  In  State 
V.  Ladd,  216  S.  W.  1004.  The  case  was  cer- 
tified here  on  the  ground  that  the  opinion 
therein  conflicted  with  certain  opinions  of 
the  St.  Louis  Court  of  Appeals  and  the  Kan- 
sas City  Court  of  Appeals. 

The  only  question  Involved  Is  as  to  the 
sufficiency  of  the  Information,  which,  omit- 
ting formal  parts,  is  as  follows: 

"William  L.  Vandeventer,  prosecuting  attor- 
ney within  and  for  the  county  of  Christian,  in 
the  state  of  Missouri,  informs  the  court  upon 
lUs  official  oath,  that  Dewey  Ladd,  Clarence 
Smith,  Ed  Nash,  and  Dutch  Forgey,  on  or 
about  the  16th  day  of  March,  1919,  in  the  aaid 
county  of  Christian,  in  the  state  of  Missouri, 
did  then  and  there  unlawfully,  willfully,  ma- 
liciously, and  contemptuously  disturb  and  dis- 
quiet a  congregation  of  people  then  and  there 
met  for  religious  worship,  by  then  and  there 
maldng  a  loud  noise,  and  by  rude  and  indecent 
behavior  within  their  place  of  worship  and  so 
near  the  same  as  to  disturb  the  order  and 
solemnity  of  the  meeting,  contrary  to  the  form 
of  the  statute  in  such  cases  made  and  provid- 
ed and  agaiuat  the  peace  and  dignity  of  the 
state. 

"William  L.  Vandeventer,  Prosecuting  Attor- 
ney." 

It  will  be  noted  that  the  above  informa- 
tion charges  a  misdemeanor  and  Is  in  the 
language  of  the  statute.  Section  4713,  R.  S. 
1909. 


We  are  of  the  oirfnloB  that  the  Information 
Is  sufficient.  State  ▼.  Stuhblefield,  32  Mo. 
563. 

Tlie  matter  has  been  fully  and  ably  dis- 
cussed by  our  learned  bretbren  on  the  Court 
of  Api>eaia,  each  Judge  tlieteof  baling  writ- 
ten an  opinion  thereon.  £very  pliase  of  tbe 
subject  will  be  fonnd  fully  treated  therein. 
We  fully  concur  with  the  views  erpressed  In 
the  majority  opinion  by  Farrlngton,  J.,  and 
in  tbe  separate  concurring  opinion  by  Stur- 
gls.  P.  J.,  and  for  that  reason  further  dis- 
cussion here  ia  deoned  unnecessary.  For 
tbe  reasons  therein  stated,  we  affirm  tbe 
Judgment. 

AU  concur. 


STATE  V.  EBBELLER.    (N«.  21887.) 

(Supreme  Court  of  Missouri,  Division  Mo.  2. 
June  4,  1920.) 

1.  Raoalvlag  atoien  goodt  «=33— aailty  kaawt- 
adge  aiutt  bo  tasted  by  actaal  belief  of  d«- 
fendaat,  aad  not  by  what  a  roaaoaaMy  pmdeat 
persoB  woold  balieva. 

In  a  prosecution  for  receiving  stolen  goods, 
an  instruction,  permitting  a  conviction  U  tbe 
facts  were  such  as  would  have  caused  a  rea- 
sonably prudent  person  exercising  ordinary  cau- 
tion to  have  believed  that  the  property  had 
been  stolen  at  the  time  received  was  erroneous, 
since  the  test  ia  as  to  the  actual  belief  of  de- 
fendant. 

2.  Receiving  atolei  goods  <S=33— Elemeata  •t 
offense  stated. 

In  a  prosecution  for  receiving  a  stolen  au- 
tomobile, conviction  may  be  had  on  a  finding 
that  the  automobile  had  been  stolen,  and  that 
defendant  received  it  knowing  it  to  have  been 
stolen;  further  intent  not  being  required. 

Appeal  -from  St  Louis  Circuit  Court; 
Charles  B.  Davis,  Judge. 

Frank  El>beller  was  convicted  of  knowing- 
ly receiving  a  stolen  automobile,  and  be  ap- 
peals.   Reversed  and  remanded. 

Upon  an  indictment  charging  bim  witli  re- 
ceiving a  stolen  automobile  knowing  the  same 
to  have  been  stolen,  defendant  was  convicted 
In  the  circuit  court  of  the  city  of  St.  Louis, 
and  his  punishment  fixed  at  two  years'  im- 
prisonment. 

In  appellant's  brief  no  point  is  raised  as  to 
tbe  sufficiency  of  tbe  evidence.  Only  two 
errors  are  Bsslgned,  and  they  have  to  do  Tvltb 
tbe  giving  of  instructions.  Such  facts  as  are 
necessary  to  an  understanding  of  the  Issnes 
presented  will  be  stated  iii  the  course  of  the 
opinion. 

Thos.  B.  Harvey,  of  St.  Louts,  for  appel- 
lant. 

Frank  W.  McAllister,  Atty.  Gen.,  and 
George  V.  Berry,  Asst  Atty.  Gen.,  for  tb« 

State. 
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WILLIAMS,  P.  J.  I.  The  court's  instruo- 
UoD  No.  2,  wblch  is  attacked  by^  appellant,  Is 
as  follows: 

"By  the  term  'knowing'  that  the  property  was 
stolen  is  not  meant  absolute  personal  and  cer- 
tain knowledge  on  the  part  of  the  defendant 
that  the  property  mentioned  in  the  indictment 
bad  been  stolen,  but  such  knowledge  and  in- 
formation in  bis  possession  at  the  time  be  re- 
ceived the  same,  if  you  believe  he  did  receive 
it,  as  would  put  a  reasonably  prudent  man,  ex- 
ercising ordinary  caution,  on  bis  guard,  and 
would  cause  such  a  man  exercising  sucb  cau- 
tion, and  under  circumstances'  which  you  be- 
Ueve  defendant  received  the  property,  to  be- 
lieve and  be  satisfied  that  the  property  had 
been  stolen. 

"The  mere  naked  fact  of  the  possession  of 
said  property  by  the  defendant  raises  no  pre- 
sumption that  the  defendant  knew  that  said 
property  bad  been  stolen  by  another." 

It  is  contended  tbat  tbe  above  instruction 
Is  erroneous,  in  that  It  permits  a  conviction, 
even  though  the  defendant  may  not  have  had 
guilty  knowledge  that  the  property  had  been 
stolen. 

It  will  be  noticed  that  the  instruction  does 
permit  a  conviction  if  the  facts  were  such 
as  (In  the  opinion  of  the  jury)  would  have 
caused  a  reasonably  prudent  person,  exercis- 
ing Ordinary  caution,  to  have  believed  that 
the  property  had  been  stolen  at  the  time  re- 
ceived. 

[1]  We  are  Inclined  to  the  view  that  this 


would  be  to  convict  a  man,  not  because  guilty, 
but  because  stupid.  The  issue  was  whether 
the  accused  bad  knowledge — not  whether  some 
other  person  would  have  obtained  knowledge — 
that  the  goods  had  been  stolen.  The  circum- 
stances must  have  had  that  effect  upon  the 
mind  of  the  accused,  to  constitute  knowledge 
in  him.  The  issue  must  be  determined  upon  the 
individual  test  of  the  accused.  It  may  well  be 
that  the  tests  stated' in  the  charge  are  proper 
enough  to  fix  civil  liability  for  the  acts  or  omis- 
sions of  a  defendant,  but  hardly  to  fasten  upon 
him  an  intent  to  commit  a  felony.  There  is 
some  conflict  in  the  decisions  upon  this  subject, 
but  we  think  the  tests  of  the  charge  are  op- 
posed to  the  clear  weight  of  authority.  This 
may  be  falWy  illustrated  by  the  following: 
State  V.  Alpert,  88  Vt.  191,  204,  92  Atl.  32; 
Peterson  v.  United  States,  218  Fed.  920,  922, 
923,  130  C.  C.  A.  398  [C.  C.  A.  9] ;  State  v. 
Ronntree,  80  S.  C.  387,  391,  61  S.  E.  1072,  22 
L.  R.  A.  (N.  S.)  833;  State  v.  Daniels,  80  S. 
C.  308,  371,  61  S.  E.  1073;  State  v.  Goldman, 
65  N.  J.  Law,  395.  397.  47  Atl.  641;  Cohn  v. 
People,  197  111.  482,  485,,  64  N.  E.  306;  Rob- 
inson V.  State,  84  Ind.  452,  456;  State  v.  Den- 
ijy,  17  N.  D.  519,  525,  526,  117  N.  W.  869; 
Forrester  v.  State,  69  Tex.  Cr.  R.  02,  152  S. 
W.  1041,  1042;  Pickering  v.  United  States,  2 
Okl.  Or.  197,  101  Pac.  123,  124;  Drummond 
V.  State,  103  Miss.  221,  224,  60  South.  138." 
233  Fed.  887,  147  C.  C.  A.  loo.  cit.  561. 

Further  discussion  or  citation  of  authority. 
is,  we  think,  entirely  unnecessary  to  estab- 
lish clearly  the  grave  error  which .  this  In- 
struction contains,  but  in  passing  it  Is  neces- 


polnt  is  well  tnken,  and  that  the  learned  at- 1  sary  that  we  refer  to  some  former  decisions 


torney  representing  the  appellant  is  correct 
In  stating  that — 

"The  question  is  not  what  some  other  per- 
son would  have  believed  and  known  from  tbe 
circumstances  attending  the  receipt  of  the 
property,  bat  what  did  this  defendant  believe 
and  know." 

Tn  tbe  case  of  Kasle  v.  United  States,  233 
Fed.  878,  147  C.  C.  A.  652,  the  Circuit  Court 
of  Appeals  foe  the  Sixth  Circuit,  bad  before 
It  this  Identical  question.  The  language  used 
In  condemning  a  like  instruction  Is  so  clear 
and  concise  that  we  feel  justified  In  quoting 
the  following  excerpt  therefrom: 

"Plainly  sndi  tests  as  these  of  guilty  knowl- 
edge on  the  part  of  the  accused  subjected  him 
to  a  standard  of  conduct  and  of  capacity  to  de- 
tect crime,  which  tbe  jury  might  conclude  to  be 
the  standard  of  reasonable  and  honest  men  of 
average  Intelligence,  when  acting  under  circum- 
stances like  those'  which  might  be  found  to 
have  existed  here.  The  effect  of  such  test 
was  to  charge  the  accused  with  guilty  knowl- 
edge or  not  upon  what  the  jury  might  find  would 
have  induced  belief  in  the  mind  of  a  man  such 
as  they  were  told  to  consider,  rather  than  the 
belief  that  was  actually  created  in  the  mind  of 
the  accused;  or,  at  last,  the  accused  might 
be  condemned  even  If  his  only  fault  consisted 
fa  being  less  cautious  or  suspicious  than  hon- 
est' men  «f '  average  intelligenee  are  of  the  acts 
9t  others.    The  Tesult  of  the  rule  of  the  charge 


of  this  court  which  might  be  thought  to  liir 
dicate  a  contrary  view. 

In  support  of  bis  contention  that  the  In- 
struction }s  proper,  tbe  learned  Attorney.  Gen- 
eral cites  State  v.  Cohen,  254  Mo.  437,  loc  dt. 
457, 162  S.  W.  216,  Ann.  Cas.  19150,  86 ;  State 
V.  Weinberg,  245  Mo.  564,  loc.  cit  570,  150 
S.  W.  1069;  State  v.  Sakowskl,  191  Mo.  635, 
loc.  cit  643,  90  S.  W.  435,  4  Ann.  Cas.  751; 
State  V.  Kosky,  191  Mo.  1,  loc.  cit  6,  90  S.  W. 
454. 

A  mere  reference  to  State  v.  Oohen  will  dis- 
close that  the  case  is  nowise  in  point.  Nei- 
ther Is  tbe  case  of  State  v.  Weinberg,  supra. 
In  the  latter  case  the  point  under  discussion 
was  the  sufficiency  of  the  evidence  to  support 
the  verdict.  This  Is  also  true  of  tbe  case  of 
State  V.  Richmond,  186  Mo.  71,  84  S.  W.  880, 
wbteh  is  cited  in  the  Weinberg  Case. 

The  question  as  to  the  sufficiency  of  the 
evidence  to  support  a  verdict  is  an  entirely 
different  proposition  from  the  one  now  in- 
volved in  the  instruction  under  review. 
There  might  be  sufficient  e'vldoice  to  sustain 
a  conviction,  and  yet  tbe  jury  ml^t  not  be- 
lieve It,  or  might  not  draw  therefrom  the 
necessary  inference  of  fact  which  forms  the 
basis  of  a  conviction:  .The  facts  which  the 
instruction  lu  the  case  at  bar  requires  to 
be  f<tand  are  at  best  nothing,  more  than  facts 
from  which  tbe  ultimate  and  necessary  fact  of 
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guilty  knowledge  might  be  Inferred.  The  In- 
struction relieves  the  Jury  of  finding  or  in- 
ferring this  ultimate  fact  which  is  necessary 
for  them  to  find  before  convicting  the  defend- 
ant. 

In  the  case  of  State  v.  SakowskI,  supra,  an 
instruction  similar  to  the  one  under  review 
is  found  copied  on  page  643  of  that  opinion, 
tc^ether  with  niunerontr  other  instructions. 
Why  the  Instruction  is  so  copied  is  not  ap- 
parent No  point  seems  to  have  been  made 
concerning  this  instruction,  and  no  discussion 
concenung  the  same  Is  to  be  found  in  the 
opinion.  It  appears  to  have  at  one  time  been 
the  practice  In  this  court  to  copy  all  of  tiie 
instructions  in  a  case  into  the  statement  of 
facts,  even  though  no  point  was  raised  con- 
cerning the  instruction.  This  practice,  now 
long  since  discontinued,  has  undonbtedly  been 
the  source  of  much  confusion  among  the 
members  of  the  bar,  who  in  many  instances 
have  drawn  the  conclusion  that  since  an  in- 
struction was  copied  into  the  statement  and 
not  condemned  by  the  opinion  therefore  it 
must  have  been  approved  by  the  court.  There 
is  no  justification,  however,  for  such  a  con- 
clusion, and  no  <Hie  is  warranted  in  assum- 
ing that  the  court  has  passed  upon  anything 
other  than  the  matters  discussed  in  the  opin- 
ion. This  case  then  should  not  be  considered 
as  in  p<^nt 

In  the  case  of  State  v.  Kosky,  supra,  an  in- 
struction almost  Identical  with  the  one  under 
review  Is  found  copied  on  page  6  of  said  opin- 
ion in  191  Mo.  (90  S.  W.  455).  On  page  17 
of  the  opinion  in  191  Mo.  (90  S.  W.  459)  we 
find  this  language,  to  wit: 

"The  instructions,  as  applicable  to  the  first 
count  in  the  information,  are  free  from  objec- 
tion." 

It  thus  appears  that  the  question  did  not 
rec^ve  specific  attention  or  discussion  at  that 
time,  and  we  doubt  very  much  if  the  question 
now  presented  was  at  that  time  called  to  the 
attention  of  the  court.  •  This  Is  the  only  oirin- 
lon  of  this  court  whldi  we  have  been  able  to 
find  which  In  any  manner  undertakes  to  ap- 
prove the  Instruction.  In  so  far  as  this  case 
undertakes  to  approve  the  instruction  under 
review,  it  is  hereby  expressly  overruled. 

{I]  II.  Appellant  further  contends  that  the 
Instructions  given  failed  to  require  the  finding 
of  a  criminal  Intent.  We  are  unable  to  agree 
with  this  contenticm.  Instruction  1  required 
the  jury  to  find  that  the  automobile  had  been 
stolen,  and  that  defendant  received  the  car 
knowing  the  same  to  have  been  stolen.  Un- 
der the  well-settled  rule  in  this  state  the 
above  requirements  constitute  the  gravamen 
of  the  crime,  and  further  Intent  is  not  re- 
quired. State  V.  Oohen,  254  Mo.  437,  loc.  dt. 
462,  162  S.  W.  216,  Ann.  Gas.  1915C,  86,  and 
cases  therein  cited. 

Because  of  the  error  discussed   in.  para- 


graph I  above,  it  follows  that  the  judgment 
should  be  reversed,  and  the  cause  renumded. 
It  is  so  ordered. 
All  concur. 


FOREST  LUMBER  CO.  v.  OSCEOLA  LEAD 
&    ZINC    MINING    CO.    (No.    19893.) 

(Supreme  Court  of  Missouii  Division  No.  1. 
June  2,  1920.) 

1.  Jadgment  <8=>50l— Not  VHlasrable  to  o«iiat> 
era!  attack  because  of  error  in  decisiaa. 

None  of  the  defenses  against  the  judgment 
rendered,  including  an  objection  to  the  con- 
stitutionality of  a  statute,  which  might  have 
been  urged,  and  which -the  court  liad  jurisdic- 
tion to  decide,  remained  open  for  consideratimi 
in  a  later  case  where  the  validity  of  the  judg- 
ment was  assailed;  for  erroneous  decision  does 
not  render  a  judgment  subject  to  collateral  at- 
tack. 

2.  Jadgment  e=»334— Writ  of  error  eoram  «•■ 
bis  lies  oaly  la  ooart  whera  JndgMMt  raa- 
dered. 

The  writ  of  error  coram  nobis  lies  only  in 
the  court  where  an  erroneous  judgment  has 
been  rendered  because  of  a  mistake  of  fact  of 
whidi  the  court  was  not  informed,  and,  since 
superior  courts  do  not  try  the  facts  in  the  exer- 
cise of  appellate  jurisdiction,  the  Supreme 
Court  has  no  power,  on  such  writ,  to  set  aside 
a  jadgment  of  the  drcuit  court  on  the  ground 
that  its  judgment  was  based  on  a  mistaken  be- 
lief that  the  judgment  of  another  circuit  coart 
on  which  the  parties'  rights  depended  was  a 
final  one. 

Appeal  from  Circuit  Court,  Jasper  Ck>nnty; 

3.  D.  Perkins,  Judge. 

Action  by  the  Forest  Lumber  Company 
against  the  Osceola  liead  &  Zinc  Mining  (Com- 
pany. From  Judgment  for  plaintiff,  defend- 
ant appeals.     Appeal  dismissed. 

George  V.  Farrls,  of  Joplin,  for  appellant 
H.  S.  Miller,  of  Webb  City,  for  respondent 

GOODE,  J.  This  action  was  filed  to  re- 
cover from  the  defendant  damages  caused 
to  plaintiff  by  the  act  of  defendant  in  re- 
moving from  leasehold  premises  In  Newton 
county  articles  of  personal  property  against 
which  plaintiff  held  a  lien  for  labor  and 
material.  Both  of  the  parties  to  the  action 
are  business  corporations.  The  property  in- 
volved consisted  of  two  steam  boilers,  an  en- 
gine, and  other  pieces  of  machinery  and  appli- 
ances used  in  carrying  on  lead  and  zinc  min- 
ing. The  lien  of  the  plaintiff  on  these  articles 
was  filed  against  the  Sleepy  Hlollow  Mining 
&  Development  Company,  another  corpora- 
tion which  was  engraged  in  mining  in  New- 
ton county.  The  articles  of  machinery  and 
equipment  the  plaintiff  held  a  lien  on  had 
been  located  in  Jasper  county  before  the 
lien  claim  was  filed  and  before  the  work  and 


^saVot  otb«r  caaa*  see  same  topic  and  KBT-NUHBBR  In  all  Ke7-Numbered  DiBseta  and  Indezaa 
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material  w^re  d<»ie  and  furnisbed  for  wbicb 
a  lien  was  asserted,  and  had  been  taken  from 
Jasper  county  to  Newton  county  by  the 
Sleepy  Hollow  Company  after  It  had  acquir- 
ed the  title  to  them  by  purchase  from  their 
original  owner,  the  Leroy  Mining  Company. 
To  secure  payment  of  the  purchase  price,  or 
part  of  it,  the  Sleepy  Hollow  Company  gave 
a  deed  of  trust  in  the  natiire  of  a  chattel 
mortgage  on  the  articles  to  J.  T.  Todd,  as 
trustee  for  the  Leroy  Mining  Company.  The 
purchase  by  the  Sleepy  Hollow  Company  oc- 
curred October  21,  1913.  On  February  23, 
1M4,  after  the  Sleepy  Hollow  Company  had 
moved  the  property  to  Newton  county,  the 
deed  of  trust  on  It  was  recorded  in  that 
county;  and  it  was  tn  Newton  county  that 
the  plaintiff,  the  Forest  Lumber  Company, 
did  work  and  furnished  material  for  the 
housing  of  the  articles  in  frame  buildings, 
we  understand,  and  perhaps  did  other  work 
to  prepare  thetn  for  use  in  the  mine  of  the 
Sleepy  Hollow  Company  in  Newton  coiinty. 
Tbey  were  located  on  leased  premises,  but 
we  need  not  describe  the  premises. 

The  Uen  claim  or  statement  of  the  Surest 
Lumber  Company  was  filed  in  the  offloe  of 
the  derk  of  the  circuit  court  of  Newton  coun- 
ty January  22,  1914,  and  on  the  same  day 
said  company,  the  present  plalntifF,  filed  a 
suit  in  said  court  to  establish  its  Uen  against 
the  property  in  controTersy.  On  a  day  not 
stated.  In  May,  1914,  said  property  was  sold 
under  the  aforesaid  chattel  mortgage  or 
deed  of  trust  and  bought  by  Amos  Hatton, 
not  for  himself,  but  for  the  Osceola  Lead  & 
Zinc  Mining  Company  (this  defendant),  of 
whi<di  lie  was  the  president.  Said  articles 
of  property  were  detached  from  their  place 
in  the  Newton  county  mining  plant  and 
transferred  by  the  defendant  back  to  Jasper 
county.  This  was  done  after  the  plaintiff's 
lien  statement  was  on  file  in  the  office  of  the 
circuit  court  of  Newton  county  and  after  an 
action  to  enforce  it  had  been  begun.  Lien 
statements  were  filed  by  other  claimants 
against  the  property,  to  wit,  by  the  United 
Iron  Works,  a  corporation,  and  the  Yoder- 
Becker  Company,  a  corporation,  and  an  ac- 
tion was  brought  to  enforce  Uie  lien  of  the 
Toder-Becker  Company.  On  or  about  May 
23,  1914,  said  United  Iron  Works  filed  a  suit 
in  equity,  as  provided  by  the  statutes  of  this 
state.  In  the  circuit  court  of  Newton  county, 
to  which  all  persons  and  parties  claiming  a 
Uen  or  any  kind  of  interest  in  said  property 
were  made  defendants,  and  the  action  pre- 
viously brought  by  the  Yoder-Becker  Com- 
pany to  establish  its  lien  was  consolidated 
with  said  equitable  proceeding.  On  June  8, 
1915,  the  United  Iron  Works,  the  plaintiff  in 
said  equity  suit,  dismissed  its  suit  to  es- 
tablish its  Uen  against  the  Sleepy  Hollow 
Company,  to  which,  as  stated,  all  the  other 
persons,  including  the  Osceola  Lead  &  Zinc 
Mining  Company,  claiming  Uens  or  any  kind 


of  interest  in  the  controversy,  were  parties, 
and  in  the  order  of  dismissal  it  was  con- 
sidered and  adjudged  "that  the  defendants 
go  hence  without  day  and  have  and  recover 
of  and  from  the  plaintiff  the  costs  of  this 
action  and  tliat  execution  issue  therefor." 
On  June  10,  1915,  two  days  later,  plaintiff, 
the  Forest  Lumber  Oomipany,  filed  a  motion 
to  set  aside  the  order  of  dismissal, .  presum- 
ably on  the  ground  that  the  Forest  Lumber 
Company  had  a  right  to  have  its  Uen  enforc- 
ed Id  the  suit  in  eq\ilty,  and  that  the  dismis- 
sal of  the  case  by  the  United  Iron  Works,  as 
far  as  It  was  concerned,  did  not  Involve,  nec- 
essarily, the  dismissal  of  the  case  as  an  ea- 
tirety,  but  that  the  other  lienors  had  the 
right  to  have  their  Uens  established.  This 
motion  was  sustained,  the  Judgment  of  dis- 
missal wad  set  aside,  and  the  salt  in  equity 
then  went  on  to  a  Judgment  In  favor  of  the 
Forest  Lumber  Company,  the  present  plain- 
tiff, enforcing  its  Uen  against  the  articles 
in  controversy  and  giving  the  lien  priority 
over  the  deed  of  trust  under  which  the  Os- 
ceola Lead  '&  Zinc  Mining  Company,  the  de- 
fendant, had  acquired  title  by  purchase  at 
the  trustee's  sale. 

The  present  action,  as  stated  before,  was 
Instituted  by  the  Forest  Lumber  Company  to 
recover  from  the  defendant  the  damages  suf- 
fered by  the  plaintiff  in  consequence  of  the 
removal  of  the  property  to  Jasper  county  by 
the  defendant  while  plaintiff  held  a  lien 
against  it,  and  while  the  suit  was  pending  In 
which  said  lien  was  finally  decreed  to  be 
prior  in  point  of  time  to  that  of  the  deed  of 
tiust.  The  case  went  to  trial  in  the  cir- 
cuit court  of  Jasper  county,  at  Jc^lin,  at  the 
April  term,  1916,  and  resulted  in  a  Judgment 
rendered  May  22, 1916,  in  favor  of  the  plain- 
tiff for  the  sum  of  $895.45  damages,  against 
the  defendant.  Within  four  days  a  motion 
for  new  trial  was  filed  and,  that  motion  hav- 
ing been  overruled,  this  appeal  was  prosecut- 
ed from  the  judgment. 

From  the  statement  it  wUl  be  gathered 
that  plaintiff  founded  its  cause  of  action 
on  the  adjudged  priority  of  its  lien  to  the 
deed  of  trust  under  which  the  defendant  pur- 
chased and  removed  the  property,  pending 
a  suit  to  enforce  the  Uen.  In  a  decision  giv- 
en November  20,  1916,  said  Judgment  of  the 
Newton  circuit  court  was  reversed  by  the 
Springfield  Court  of  Appeals,  whither  the 
case  had  gone  on  a  writ  of  error.  The  cause 
for  the  reversal  was  that  the  Newton  cir- 
cuit court  had  discharged  the  defendants 
without  day  when  the  United  Iron  Works 
dismissed  its  suit,  hcd  afterwards  reinstated 
said  cause  against  all  the  defendants,  in- 
cluding the  defendant  in  the  present  case, 
and  had  rendered  judgment  without  further 
notice  to  this  defendant  and  when  it  had  no 
reason  to  anticipate  further  proceedings  be- 
ing taken  in  the  case.  Forest  Lumber  Co.  v. 
Hatten,   189    S.   W.   625.     Afterwards   said 
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suit  to  enforce  plaintUTs  lien  was  tried  a 
second  time,  with  the  result  that  the  court 
decreed  the  deed  of  trust  under  which  de^ 
fend  ant  acquired  title  to  the  property  was 
a  Hen  prior  to  the  plaintiff's  lien,  and  that  de- 
fendant's title  was  good  against  plaintiff's 
lien,  which  judgment  was  affirmed  by  the 
Springfield  Court  of  Appeals.  United  Iron 
Works  Co.  V.  Sleepy  Hollow  Mining  &  Devel- 
opment Co.,  198  Mo.  App.  562,  198  S.  W.  443. 

The  facts  we  have  stated  regarding  the 
reversal  by  the  Springfield  Court  of  Appeals 
of  the  Judgment  of  the  Newton  circuit  court 
In  the  equity  case,  of  the  subsequent  retrial 
of  said  case,  and  of  the  decision  in  It  that 
defendant's  title  was  superior  to  the  lien  of 
plaintiff,  are  not  shown  In  the  record  of  the 
present  appeal,  but  in  the  petition  or  mo- 
tion ot  defendant  filed  herein  for  the  writ 
of  error  coram  nobis  to  be  presently  men- 
tioned. 

It  looks  like  the  defendant  possessed  a 
complete  defense  to  the  present  case  of  the 
plaintiff  to  recover  damages  for  the  removal 
of  the  property  to  Jasper  county  while  plain- 
tiff had  a  Hen  which  had  been  given  prec- 
edence over  defendant's  title,  when,  in  truth, 
as  It  turned  out,  plaintiff's  Hen  was  subordi- 
nate to  defendant's  title.  But  that  defense 
was  not  Interposed  In  this  action,  and  until 
the  motion'  for  new  trial  was  filed  the  lower 
court's  attention  was  not  called  to  the  fact 
that  the  judgment  of  the  Newton  circuit 
court  was  not  final,  but  had  been  carried  up 
to  the  Springfield  Court  of  Appeals  by  writ 
of  error.  Nothing  was  said  about  it  In  the 
answer  to  plaintiff's  petition;  but.  Instead, 
the  defendant  aveiTcd  the  judgment  given 
by  the  Newton  circuit  court  upon  plaintiff's 
lien  was  void  and  of  no  effect,  for  the  reason 
that  It  was  obtained  under  the  provisions  of 
the  Mechanic's  Lien  Act  of  1911,  and  that 
this  act  was  unconstitutional.  In  that  it  de- 
prived persons  of  their  property  without  due 
process  of  law,  and  was  a  local  or  special  law 
regarding  Hens  which  contravened  subsection 
1  of  section  53  of  article  4  of  our  state  Con- 
stitution, taws  1911,  p.  312.  T%e  answer 
then  went  on  to  state  the  facts  regarding  the 
giving  of  the  deed  of  trust  on  the  property 
by  the  Sleepy  Hollow  Company  while  the 
property  was  still  In  Jasper  county  and  the 
purchase  by  defendant  thereunder,  the  judg- 
ment of  dismissal  of  the  equity  suit,  and  Its 
reinstatement  without- notice  to  defendant — 
defenses  which  had  been  passed  on  and  ad- 
judicated in  the  equity  suit  in  the  Newton 
circuit  court,  or  could  have  been  if  asserted 
by  the  defendant. 

[1]  None  of  those  defenses  remained  open 
for  consideration  in  the  present  case ;  for  the 
constitutional  question,  even  if  defendant's 
contention  regarding  it  is  sound,  as  to  which 
we  say  nothing,  was  one  which  the  Newton 
circuit  court  had  the  right  to  decide;  and 
an    erroneous   decision   upon   it   would   not 


render  the  judgment  void  and  subject  to 
collateral  attack.  The  proper  coarse  for  the 
defendant  to  have  pursued  to  correct  the 
error  of  the  Newton  circuit  court,  if  one  was 
c«mmltted,  was  to  take  the  cause  to  the 
proper  court  of  review  by  appeal  or  writ  of 
error.  State  v.  Rich,  20  Mo.  393,  395;  State 
V.  Tork,  22  Mo.  465.  And,  as  already  stated, 
the  cause  was  taken  to  the  Springfield  Court 
of  Appeals  by  writ  of  error,  but  nnfortunate- 
ly  that  fact  was  not  set  up  by  way  of  defense 
to  the  present  action.  Manifestly  the  Judg- 
ment of  a  court  cannot  be  treated  as  a  nnlUty 
In  a  collateral  proceeding  merely  because  the 
Judgment  was  given  on  an  unconstitutional 
statute.  In  suc4i  a  case  the  Judgment  would 
be  valid  until  reversed  or  set  aside,  whether 
the  decision  of  the  point  was  right  or  wrong. 

[2]  It  may  be  that  appellant's  counsel  has 
concluded  the  validity  of  the  first  judgment 
of  the  Newton  circuit  court  In  the  equity 
suit  cannot  be  attacked  in  this  case  for  rea- 
sons going  to  the  constitutionality  of  the 
Mechanic's  Lien  Act  of  1911,  for  no  brief  or 
assignment  of  errors  has  been  filed  on  the 
nierits  of  the  present  appeal.  Instead  of  pre- 
senting the  merits  for  decision,  the  defendant 
filed  a  petition  in  this  court  for  what  is  de- 
nominated therein  a  writ  of  error  coram  no- 
bis to  set  aside  the  Judgment  of  the  Jasp» 
circuit  court  in  the  present  case,  for  the  rea- 
son the  Judgment  of  the  Newton  circuit  court, 
which  is  the  foundation  of  plaintiff's  cause 
of  action  in  this  case,  had  beoi  reversed  by 
the  Springfield  Court  of  Appeals.  Said  peti- 
tion was  filed  after  the  appeal  had  been 
lodged  here  and  on  the  day  it  was  set  down 
for  a  hearing.  The  petition  should  have  been 
addressed  to  the  court  in  which  the  Judgment 
was  rendered,  and  will  not  He  here.  Al- 
though the  common  writ  of  error  which  is 
sued  out  to  have  a  Judgment  reversed  for  an 
erroneous  decisicHi  on  a  point  of  law  runs 
from  the  court  of  review  to  the  trial  court, 
the  writ  of  error  coram  nobis  lies  only  in  the 
court  where  an  erroneous  judgment  has  been 
rendered  in  consequence  of  a  mistake  of  fact 
of  which  the  court  was  not  informed.  The 
purpose  of  the  writ  is  to  make  known  the  er- 
ror of  fact  and  thereby  enable  the  court  to 
vacate  the  erroneous  judgment  In  the  exer- 
cise of  appellate  Jurisdiction  In  legal  ac- 
tions superior  courts  do  not  try  the  facts, 
and  relief  against  an  error  of  fact  must  be 
obtained  In  the  court  where  it  occurred.  We 
have  no  power  to  grant  a  writ  to  set  aside 
the  Judgment  of  the  Jasper  circuit  court  up- 
on the  ground  that  Its  judgment  was  based 
on  a  mistaken  belief  that  the  judgment  of 
the  Newton  circuit  court  was  a  final  one. 
Roughton  V.  Brown,  53  N.  O.  893. 

We  think  the  best  way  to  dispose  of  the 
petition  of  the  defendant  for  the  writ  it  has 
prayed  Is  to  dismiss  the  same  without  prej- 
udice and  without  any  intimation  as  to  the 
merits  of  the  application. 
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As  the  defendant  has  filed  no  assignments 
of  error  or  tnief  In  the  case,  as  required  bj 
oar  rules,  its  appeal  should  be  dismissed.  It 
is  so  ordered. 

All  concur,  except  WOODSON,  J,,  absent 


80EHNGEN  et  al.  v.  JANTZEN  et  al. 
(No.  21946.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

Appeal  and  error  «=>  1009(3)  —  Cosolusloas 
reached  by  trial  oosrt  In  equity  action  defer- 
red to. 

Where  testimony  in  an  equity  case  was  ex- 
eeediogly  contradictory  and  larg^ely  given  by 
witDesses  who  testified  in  person  before  the 
court,  the  Supreme  Court  will  defer  somewhat 
to  the  conclusions  reached  by  the  trial  court. 

Appeal  from  St.  Louis  Circoit  Court; 
Thomas  C.  Hennlngs,  Judge. 

Bill  by  William  A.  Soehngen  against  John 
Joseph  Jantzen  and  others.  Plaintiff  dying 
after  commencement  of  action,  it  was  revived 
in  the  name  of  Gerald  Soehngen,  adminis- 
trator of  plaintiffs  estate,  and  others  as 
heirs.  Decree  for  plaintiffs  and  defendants 
appeal.  Affirmed,  and  remanded  for  enforce- 
ment of  decree. 

See,  also  (App.)  218  S.  W.  428. 

On  September  29, 1916,  William  A.  Soehngen 
filed  In  the  circuit  court  of  the  dty  of  St. 
Louis,  Mo.,  a  bill  in  equity  against  above- 
named  defendants,  alleging  therein  that  he 
was  the  owner  and  entitled  to  the  possession 
of  the  real  estate  in  controversy  and  describ- 
ed in  petition;  that  he  derived. his  title  there- 
to through  a  sheriff's  deed  made  pursuant  (o 
an  execution  sale  under  a  decree  in  favor  of 
plaintiff  In  the  case  of  William  Soehngen  v. 
John  Joseph  Jantzen,  numbered  62106  in  the 
circuit  court  aforesaid;  that  after  the  filing 
of  said  suit  numbered  82106  on  November  IG, 
1912,  to  wit,  on  January  13,  1913,  defendants 
John  Joseph  Jantzen  and  Emma  Jantzen, 
his  wife,  fraudulently  placed  a  deed  of  trust 
on  said  property  to  secure  n  $2,600  note,  for 
the  purpose  of  defrauding  plaintiff,  etc.  The 
purpose  of  this  suit  was  to  declare  plaintiff 
the  owner  of  said  proi)erty;  to  cancel  said 
deed  of  trust;  to  put  him  In  possession  of 
said  property;  to  have  a  decree  entered  re- 
citing that  said  Emma  Jantsen  has  no  in- 
choate right  of  dower  in  said  property;  to 
restrain  foreclosure  proceedings  under  said 
deed  of  trust ;  to  recover  damages,  etc. ;  and 
asking  for  general  relief. 

After  the  commencement  of  this  action, 
plaintiff  died,  and  it  was  revived  In  the  name 
of  his  legal  representative  and  heirs. 

Defendants  filed  a  Joint  amended  answer 


V.  JANTZEN  401 

S.W.) 

herein,  containing  a  general  deniaL  It  far- 
ther  alleges  that  the  sheriff's  deed  to  plaintiff 
aforesaid  was  without  consideration,  or,  if 
there  was  any  consideration,  the  same  has 
failed.  They  accordingly  prayed  that  said 
sheriff's  deed  to  plaintiff  dated  September 
11,  1916,  be  canceled,  etc. 

The  answer,  after  describing  said  $2,500 
note  and  coupons  attached,  secured  by  the 
deed  of  trust  aforesaid,  alleges  that,  with  the 
knowledge  of  plaintiff,  said  notes  were  negoti- 
ated by  defendants,  in  order  to  raise  money 
to  pay  bequests  under  the  last  will  and  testa- 
ment of  Margaretha  Jantzen  amounting  to 
$1,910,  as  well  as  securing  additional  moneys 
with  which  to  pay  a  judgment  in  favor  of 
Anna  Weber,  sister  of  plaintiff,  for  $632,  etc.; 
that  plaintiff  stood  by  without  objection, 
knowing  that  defendants  were  negotiating 
said  note  and  deed  of  trust  as  aforesaid, 
and  after  said  loan  was  perfected  accepted 
his  portion  of  the  bequests  specified  in  said 
will,  etc.;  that  by  reason  of  foregoing  plain- 
tiff is  estopped  from  attacking  the  validity  of 
said  deed  of  trust.  It  is  further  alleged  in 
said  answer  that  said  deed  of  trust  was  fore- 
closed on  October  19,  1916,  and  at  said  fore- 
closure sale  John  A.  Hurster  purchased  the 
real  estate  aforesaid,  free  from  the  lien  of 
the  Judgment  rendered  in  said  cause  82106, 
division  No.  7  of  the  circuit  court  aforesaid ; 
that  said  execution  sale  and  sheriff's  deed 
cast  a  cloud  upon  the  title  to  said  real  estate 
which  they  ask  to  have  removed,  etc 

The  case  was  tried  as  though  a  reply,  with 
a  general  denial,  had  been  filed,  and  will  he 
disposed  of  here  accordingly. 

To  prevent  repetition,  we  will  consider  the 
evidence  and  rulings  of  the  trial  court,  as  far 
as  necessary,  in  the  opinion. 

The  court  below  found  the  issues  in  favor 
of  respondents,  and  entered  its  decree  ac- 
cordingly. Appellants  filed  their  joint  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  the  cause  duly  appealed  by  them  to  this 
court. 

T.  O.  Stokes  and  Taylor  K,  Young,  both  of 
St.  Louis,  and  T.  T.  Hlnde,  of  Madison  City, 
III.,  for  appellants. 
■  Jos.  C.  McAtee,  of  Clayton,  for  respondents. 

RAILBT,  C.  (after  stating  the  facts  as 
above).  1.  The  motion  for  a  new  trial  filed 
herein  by  defendants  contains  but  three- as- 
signments of  error,  as  follows: 

"First.  The  judgment  and  decree  of  the  court 
is  against  the  law. 

"Second.  The  judgment  and  decree  of  the 
court  is  against  the  evidence. 

"Third.  The  judgment  and  decree  of  the  court 
is  against  the  law,  the  evidence,  the  law  un- 
der the  evidence,  and  the  great  weight  of  the 
evidence." 

It  will  be  observed  that  no  complaint  is 
made  In  respect  to  the  admission  or  rejection 
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of  toBtlmony  by  the  court.  The  case  wlU  ac- 
cordingly be  disposed  ot  here  upon  the  above 
assignments  of  error. 

2.  It  appears  from  the  record  that  William 
Soehngen,  the  original  plaintiff  herein,  now 
deceased,  was  the  B<m  of  Margaretha  Jantzen, 
who  died  testate  in  1910.  Defendant  Joseph 
Jantzen  was  the  second  husband  of  said 
Margaretha,  and  stepfather  of  said  William 
Soehngen.  On  Augnst  30,  1910,  said  Marga- 
retha Jantzen  executed  a  will  In  which,  aftei 
making  provisions  for  certain  legatees,  she 
gave  all  the  residue  of  her  property  to  said 
defendant  Joseph  Jantzen,  and  named  him 
as  her  executor  without  bond. 

Defendants  upon  cross-examination  of  Mr. 
Joseph  C.  McAtee  proved  by  him  that  the 
case  of  Wm.  Soehngen  v.  Joseph  Jantzen 
(No.  82106)  was  filed  November  16,  1912. 

Upon  a  trial  of  above  case  in  the  circuit 
court  aforesaid  the  following  Judgmoit  was 
entered: 

"If  is  therefore  adjudged  and  decreed  that 
the  defendant  holds  the  above-described  prem- 
ises as  a  trustee  ex  maleficio  for  and  in  favor 
of  the  plaintiff,  to  the  extent  and  fractional  part 
that  the  sum  of  $500  bears  to  the  entire  valne 
of  the  said  property,  and  holds  the  same  upon 
a  constructive  trust  for  the  use  and  benefit  of 
the  plaintiff  as  the  owner  of  an  equitable  es- 
tate in  fee  therein,  and  that  the  title  of  tiie 
defendant  in  and  to  the  above-described  prem- 
ises should  be  and  is  hereby  divested  out  of 
him  and  vested  in  plaintiff  to  the  extent  of  said 
fractional  part,  and  that  the  ratio  ot  said  frac- 
tional pert  should  be  and  is  hereby  ordered 
determined  by  the  actual  sale  price  of  said 
property  when  sold,  that  said  above-described 
premises  should  be  and  are  hereby  ordered  sold 
by  the  sheriff  of  the  city  of  St.  Louis  in  the 
manner  provided  by  law  for  the  holding  of  ju- 
dicial sales,  and  that  said  sheriff  report  the  re- 
sult of  said  sale  to  this  court  for  its  approval. 

"It  is  further  ordered  that  the  costs  of  tBis 
proceeding  be  and  are  hereby  adjudged  against 
the  defendant,  for  which'  let  execution  issue." 

The  above  judgment  was  afiSrmed  by  the 
St.  Louis  Court  of  Appeals  a86  S.  W.  1109, 
1110).  Thereafter  said  real  estate  was  sold 
under  the  decree  of  the  circuit  court  afore- 
said. The  plaintiff  therein  purchased  said 
real  estate  at  the  execution  sale  under  the 
decree  aforesaid  for  $660,  and  the  sheriff 
made  him  a  deed  to  said  prc^erty.  Defend- 
ant's attorney  announced  at  said  sale  that 
whoever  bought  would  take  the  property  sub- 
ject to  said  $2,500  deed  of  trust  and  hence 
no  one  else  bid  on  the  property  at  said  sale. 
The  sherlfTs  deed  recites  that  said  $650  was 
paid  by  said  plaintiff. 

Without  pursuing  this  branch  of  the  case 
further,  we  are  satisfied  from  the  record  be- 
fore us  that  said  William  Soehngen,  by  vir- 
tue of  the  sheriff's  deed  aforesaid,  acquired 
a  good  title  to  the  property  In  controversy, 
unless  the  $2,500  deed  of  trust  was  valid,  and 
became  a  prior  lien  on  said  property  to  the 
judgment  rendered  in  case  82106,  supra. 


8.  The  testtmony  relating  to  the  validity 
of  the  $2,600  note  and  deed  of  trust  securing 
Bam»  la  exceedingly  contradictory,  and  large- 
ly given  by  witnesses  who  testified  In  person 
before  the  court.  We  will  thetefore  defer 
somewhat  to  the  condnaions  reached  by  the 
trial  court  In  respect  to  this  matter.  Coal 
Go.  V.  Halderman,  2S4  Mo.  696,  163  S.  W. 
828;  Bobbhis  v.  Bobbins,  258  Mo.  175,  167  S. 
W.  602;  Henderson  v.  Henderson,  266  Mo. 
loc.  clt.  733, 178  S.  W.  175;  Price  v.  Kausche, 
186  S.  W.  968. 

We  hereby  adopt  as  our  own  that  part  of 
the  trial  court's  decree  as  follows: 

"The  court  finds  that  In  reality  and  fact  nei- 
ther the  sum  of  $2,500  or  any  part  thereof  was 
paid  for  said  notes  and  deed  of  trust,  and  that 
the  defendant  John  Joseph  Jantzen  did  not  re- 
ceive same;  that  said  notes  and  deed  of  trust 
were  made,  executed,  and  recorded  for  the 
purpose  of  hindering,  defeating,  and  defraud- 
ing plaintiff  of  the  rights  asserted  by  him  In 
the  petition  filed  in  case  No.  82106  and  of  the 
judgment  obtained  by  liim  thereunder;  that  for 
this  purpose  the  defendants  John  Joseph  Jant- 
zen and  Emma  Jantzen,  his  wife,  conspired  and 
confederated  together  to  execute  and  record 
said  notes  and  deed  of  trust,  and  that  said  notes 
and  deed  of  trust  have  always  been  and  are  now 
in  their  possesaion;  that  defendants  and  each 
of  them  had  full  notice  at  all  times  and  before 
the  execution  of  said  notes  and  deed  of  trust 
of  plaintiffs'  claim  and  interest  in  and  to  said 
property,  but  regardless  of  the  same  wrong- 
fully attempted  to  defraud  the  said  Willi^bi  A. 
Soehngen  of  his  right  in  and  to  the  same  by 
incumbering  the  said  premiaes  hereinabove  de- 
scribed as  aforesaid;  that  they  are  now  wrong- 
fully withholding  possession  of  said  property 
from  plaintiff,  to  his  damage  in  the  sum  of 
$120;  and  that  the  reasonable  value  of  the 
rents  and  profits  of  said  premises  ia  $20  per 
month. 

"The  court  further  finds  that  the  defendants 
Pegram  and  Hill  are  and  were  without  interest 
in  the  said  notes  and  deed  of  trust;  that  nei- 
ther of  them  parted  with  any  property  or  mon- 
ey in  the  premises,  but  were  used  by  their  co- 
defendants  merely  as  straw  men  or  dummy  in- 
strumentalities as  the  conduit  by  which  the 
said  fraudulent  scheme  was  furthered;  that 
the  defendant  Hill,  as  trustee,  attempted  to 
advertise  and  sell  the  said  above -described 
premises  under  said  deed  of  tmst  on  October 
19,  1916,  and  that  he  should  be  enjoined  from 
attempting  to  further  execute  any  of  the  du- 
ties of  trustee  and  of  attempting  to  deliver  any 
title  under  and  by  virtue  at  the  said  deed  of 
trust,  and  that  said  attempted  sale  as  conducted 
by  him  upon  the  said  19th  day  of  October  was 
void  and  of  no  force  and  effect;  that  the  re- 
corded deed  of  tmst  hereinbefore  referred  to 
constitutes  and  is  a  cloud  upon  the  title  of 
plaintiffs,  and  that  the  said  deed  of  trust  should 
be  and  hereby  is  adjudged  void  and  of  no  force 
and  effect  and  ordered  canceled  of  record,  and 
that  plaintiffs  should  be  adjudged  the  legal 
owners  of  the  said  above-described  property 
free  and  clear  of  any  incumbrance  done  or  suf- 
fered by  defendants;  that  they  should  be  placed 
in  and  restored  to  the  possession  of  said  prop- 
erty;   that  the  said  Emma  Jantzen  should  be 
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declared  dowerleas  in  the  premises,  and  defend- 
ants restrained  from  proceeding  with  the  sale 
of  said  property  under  the  said  deed  of  trast; 
tiiat  pUdntiffa  should  be  awarded  damages  in 
the  stun  of  $120  and  the  monthly  rents  and 
profits  of  said  property  be  fixed  at  $20;  and 
that  plaintiffs  should  recover  their  costs  against 
defendants. 

"It  is  therefore  adjudged  and  decreed  that 
plaintiffs  are  the  legal  owners  of  the  premises 
hereinabore  described,  free  and  clear  of  an; 
incumbrance  done  or  suffered  by  defendants, 
and  that  the  plaintiffs  be  placed  in  and  restored 
to  the  possession  of  said  property  by  the  sher- 
iff of  the  dty  of  St  Lools;  that  the  deed  of 
trust  of  record  in  Book  2592,  page  651j  of  the 
office  of  the  recorder  of  deeds  of  the  city  of 
St.  Louis  be  and  hereby  is  canceled  and  extin- 
gniahed  of  record;  that  the  said  Emma  Jantzen 
be  and  is  hereby  declared  dowerless  In  the 
premises;  that  defendants  be  and  hereby  are 
restrained  from  proceeding  with  the  sale  of 
said  property  under  said  deed  of  trust;  that 
the  plaintiffs  be  and  hereby  are  awarded  dam- 
ages in  the  sum  of  $120,  and  the  monthly  rents 
and  profits  of  said  premises  be  and  hereby  are 
fixed  at  $20  per  month;  and  that  plaintiffs  re- 
cover their  costs  against  defendants  and  ex- 
ecution issue  therefor." 

After  carefully  reading  flie  record  the  aeo- 
ond  time,  we  are  w^  satlsfled  with  the  fore- 
going ccmdnslons  of  the  lower  court  The 
defendant  Joseph  Jantzen  received,  as  ex- 
ecutor, $2J50.69,  which  was  more  then  enough 
to  iMiy  the  legacies  provided  for  in  his  wife's 
will.  He  not  only  appears  to  have  squander- 
ed thla  money,  bat  forced  his  wife's  children 
to  litigate  through  the  various  courts  to  col- 
lect the  small  trusts  declared  In  their  favor 
wfaUe  he  Is  stUl  In  possession  of  said  prop- 
Mrty. 

The  Judgment  below  Is  afSrmed,  and  the 
caoae  remanded,  In  order  that  the  trial  court 
may  take  such  steps  to  enforce  Its  decree  as 
may  be  deoned  advisable. 

WHITE  and   iiOZLBTi,  00.,  concur. 

PER  CUKIAM.  The  foregoing  opinion  of 
KAILET,  C.,  la  hereby  adopted  as  the  opinion 
of  the  court. 

All  concur. 


HARTNETT  et  al.  v.  LANQAN  et  al. 
(two  oases). 


SAME  V.  CONNOLLY  ot  al. 

(NM.  21130,  2II3I,  21426.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

April   10,   1920.     Rehearing  Denied 

June  2,  1920.) 

I.  Life    MtatM    4=920— Remaindarmea    held 
kaaM  ky  aaeaptiaB  beaoflts  of  aareaaieat  of 
llfa  beaaOeiary  as  t«  latarest. 
Where  after  the  death  of  the  trustee  who 

had  disaipatad  the  trnat  fond  his  widow  and 


son  nuuie  good  the  same,  ^ving  notes  for  the 
amount  to  the  Ufe  beneficiary,  remaindermen 
who  asserted  rights  in  the  notes  are  bound  by 
the  beneficiary's  agreement  on  receiving  partial 
payment  as  to  the  interest  which  should  be 
paid. 

2.  Trusts  «=>382— Heirs  and  surety  of  trusteo 
held  discharged  by  benafldary's  acceptance  of 
payment. 

Where  on  death  of  trustee  who  had  dissi- 
pated the  trust  fund  his  son  and  his  widow 
gave  notes  for  the  amount  of  the  fund,  and 
there  was  no  contention  of  mistake  as  to  the 
amount,  remaindermen  who  accepted  a  note  as 
well  as  payment  to  the  life  beneficiary,  who 
was  deemed  by  the  parties  entitled  to  the  entire 
fund,  cannot  assert  any  liability  against  the 
trustee's  heirs  or  Ills  surety. 

3.  Trusts  4=3 1 68  — When  trustee  dissipated 
trust  fnad,  his  heirs  caaaot  be  deemed  the 
saocessors  as  trustees. 

Where  trustee  dissipated  trust  fund,  his 
heirs  were  not  his  successors  as  trustee,  for 
there  was  no  fund  to  devolve  upon  them. 

4.  Trusts  «=>244— Where  trust  consisted  of 
personal  property,  It  passes  on  death  of  trus- 
tee to  his  administrator. 

Where  the  trust  fund  was  personal  proper- 
ty, it  would  pass  on  death  of  trustee  to  his 
administrator  as  bailee,  and  not  to  the  trustee's 
heirs. 

5.  Trusts  9=>3I5(I)— Son  of  trustee  act  auti> 
tied  to  oompsnsation  for  preservinq  or  r*- 
storing  trust  fund. 

Where  the  widow  and  son  of  a  trustee  who 
had  dissipated  a  fund  gave  their  notes  for  the 
amount  thereof  and  voluntarily  turned  them 
over  to  the  life  beneficiary,  held  that  as  they 
were  not  successors  of  the  trustee,  and  having 
voluntarily  surrendered  the  notes,  they  are  not 
entitled  to  compensation  for  preserving  or  re- 
storing the  trust  fund  as  successors  to  the 
trustee. 

6.  Exeoutors  aid  administrators  «=35I9(I)— 
Foreign  exeeutor  oaanot  ooliect  note  givoo  by 
resident  and  secured  by  property  la  atata. 

A  foreign  administrator  lias  no  title  to  nor 
right  to  collect  or  receipt  for  a  note  of  citi- 
sens  of  the  state  and  secured  upon  property  in 
the  state. 

7.  Trusts  «=9l8l  (I)— Foreign  trustee  cannot 
oolleot  notes  given  by  Missouri  oltizens  and 
secured  by  property  la  this  state. 

Where  the  will  of  an  Illinois  resident  giv- 
ing and  bequeathing  property  to  one  for  Ufe 
with  remainders  over  did  not  provide  for  any 
trustee,  and  the  Illinois  courts  thereafter  ap- 
pointed a  trustee  to  hold  funds  derived  from 
sale  of  property  devised,  such  trustee  has  no 
title  to  or  right  to  collect  or  receipt  for  notes 
executed  by  citizens  of  Missouri  and  secured 
upon  property  in  that  state  which  were  given 
to  make  good  such  fund  previously  dissipated 
by  a  Missouri  trustee,  for  the  powers  of  the 
Illinois  trustee  are  derived  wholly  from  the 
laws  of  that  state,  which  do  not  operate  be- 
yond the  limits  of  that  jurisdiction. 
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8.  Will*  «:=>707( I)— Necessity  of  suit  to  pr«> 
teot  parties  seeking  eoiistruotlea  of  will  aot 
groind  for  award  of  attoraey's  fees. 

Where  the  widow  and  son  of  a  trustee  ap- 
pointed to  hold  a  fund  derived  from  sale  of 
land  devised  by  a  resideat  of  a  foreign  state 
to  one  for  life  with  remainders  over  made 
good  the  fund  which  the  trustee  dissipated, 
giving  their  own  notes  which  were  surrendered 
to  the  life  tenant,  and  thereafter  one  note 
was  paid,  the  other  lost,  held  that,  notwith- 
standing it  was  necessary  for  such  parties  to 
bring  an  action  to  protect  themselves  against 
a  trustee  appointed  by  the  courts  of  the  for- 
eign state  as  well  as  against  remaindermen, 
such  parties  were  not  entitled  to  an  award 
of  attorney's  fees,  though  they  demanded  a 
construction  of  the  will. 

9.  Trusts  ^=9244— Heirs  of  trustee  aot  bound 
to  account  on  theory  that  he  had  made  profit 
out  of  trust  fund. 

Where  a  trustee  dissipated  a  trust  fund, 
held,  that  his  widow  and  son  who  made  good 
the  amount  of  the  fund  could  not  be  required 
to  account  for  supposed  profits  resulting  from 
the  trustee's  investment  of  the  fund;  it  ap- 
pearing that  property  which  he  delivered  to  his 
son  many  years  before  his  death  was  practi- 
cally exhausted  in  making  good  the  trust 
fund,  and  that  the  trustee  was  without  estate 
at  time  of  his  death. 

10.  Wlils  9=>634(8)— Remainders  to  heirs  of 
life  tenant  held  "contingent  remainders." 

Where  a  testator  gave  property  to  his  niece 
for  life,  remainder  in  fee  to  the  heirs  of  her 
body,  or,  in  default  of  issue  at  her  death,  then 
remainder  in  fee  to  enumerated  relatives,  the 
remainder  in  fee  to  the  heirs  of  the  body  of 
the  niece  was,  under  Rev.  St.  1855,  c.  32,  |  6 
(Rev.  St.  1909,  {  2873),  a  contingent  remainder, 
as  it  could  not  be  told  who  such  heirs  would  be 
until  the  death  of  the  niece. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
tingent Remainder.] 

11.  Wills  «=>545(4)-^ln  default  of  such  Issue 
at  her  death"  meant  without  issue  Hvlng  at 
time  of  her  death. 

Where  testator  gave  property  to  a  niece 
for  life,  remainder  to  the  heirs  of  her  body, 
with  other  remainders  over  "in  default  of  sucli 
issue  at  her  death,"  that  expression  meant 
without  issue  living  at  the  time  of  her  deatti. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  In  De- 
fault of  Issue.] 

12.  Wills  «=>439— Intentloa  of  the  testator  Is 
paramount. 

In  construing  a  will  the  intention  of  the 
testator  is  paramount. 

13.  WHIs  <Si=»634(  14)  — Remainder  to  father, 
mother,  brothers,  and  sister  of  life  tenant  or 
their  heirs  per  stirpes  held  "eontingent  re- 
mainder" as  to  latter  class. 

Where  testator  gave  property  to  his  niece 
for  life,  remainder  to  her  lawful  issue  and  in 
default  of  issue  to  her  father,  mother,  brothers, 
and  sister,  or  their  heirs  taking  per  stirpes. 


the  remainder  to  the  latter  dasa,  under  Rev. 
St.  1855,  e.  32,  H  8.  7  (Rev.  St.  1909,  !i  2873, 
2874),  was  contingent  and  hence  where  a  sis- 
ter died  leaving  one  child  who  died  without 
issue  before  the  life  tenant  the  father  of  each 
child  inherited  nothing. 

14.  Wilis  (^19555(4)— Remainder  held  oentln- 
gent,  and  issue  of  remalndermsa  to  take  as 
purchasers  not  by  descMt, 

Where  a  testator  gave  propertr  to  his  niece 
for  life,  remainder  to  her  lawful  issue,  and  in 
event  of  her  death  without  issue  then  to  her 
mother,  father,  brothers,  and  sister,  or  their 
heirs  per  stirpes,  the  remainder  to  the  latter 
class  being  contingent,  depending  on  whether 
the  individuals  named  should  outlive  the  life 
tenant,  their  heirs  took  not  by  descent,  but 
as  purchasers  under  the  will,  and  hence,  where 
a  sister  died  leaving  one  child,  who  died  with- 
out issue  before  the  life  tenant,  the  heira  of 
such  child  could  take  nothing. 

15.  Wlils  <»=>506 (3)— Remainders  to  designat- 
ed persons  and  their  heirs  per  stirpes  held 
not  to  Include  husband  of  deceased  life  tenaat, 
whose  only  child  died  before  life  tenant. 

Where  a  testator  gave  property  to  his  niece 
for  life,  remainder  to  the  heirs  of  her  body, 
and  in  default  of  such  issue  at  her  death  to  her 
father,  mother,  brothers,  and  sister,  or  their 
heirs  taking  per  stirpes,  under  the  statute 
of  descent  and  distribution  providing  for  de- 
scent first  to  the  children  or  their  descendanta, 
second,  to  the  father  and  mother,  third,  to  the 
brothers  and  sisters,  and  then  to  the  husband 
and  wife,  the  husband  of  a  deceased  sister 
whose  only  child  died  before  the  life  tenant  is 
not  entitled  to  take  as  against  surviving  broth- 
ers, etc. 

16.  Wills  <&=>545(4)— Life  tenant  held  not  en- 
titled to  take  as  heir  of  her  father  and  Both- 
er, who  had  contiigont  remainders. 

Where  a  testator  gave  land  to  hie  niece 
for  life,-  remainder  to  the  heirs  of  her  body, 
and  in  default  of  issue  to  her  father,  mother, 
brothers,  and  aister,  or  their  heirs  talung 
per  stirpes,  the  niece  could  not  by  inheritance 
take  as  heir  of'  her  father  or  mother,  etc,  who 
died  before  her;  their  interest  being  con- 
tingent. 

17.  Wills  «=9348— Rights  of  survivors  of  elasa 
taking  per  stirpes. 

Where  testator  gave  property  to  Iiia  niece 
for  Ufe  and  remainder  to  tiie  heirs  of  her  body, 
and  in  default  of  issue  to  her  father,  mother, 
brothers,  and  sister,  or  their  heirs  taking  per 
stirpes,  and  all  of  the  enumerated  class  save 
three  brothers  died  before  the  niece,  one  broth- 
er leaving  issue  surviving,  the  three  surviving 
brothers  and  the  issue  of  the  dead  brother  are 
entitled  to  the  whole,  the  three  brothers  each 
talung  a  one-fourth  interest,  and  the  issue  of 
the  dead  brother  taking  the  other  fourth. 

18.  Appeal  and  error  9=>843(2)— aueation  mt 
validity  of  decree  of  court  of  foreign  stata 
Immaterial. 

Where  in  a  proceeding  for  the  construction 
of  a  will  brought  by  a  debtor  the  decision  of 
the  Missouri  court  adjudicating  tlie  rights  of 
the   parties   was   upheld  on  appeal,  and  the 


4fsoVoT  other  cases  see  lame  topic  and  KET-NumKR  to  all  Kay-Numb«nd  DlgBstaaiid  ladaxas    . 
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■ucceBBfal  parties  affirmed  the  validity  of  a 
decree  of  the  Illinois  court  also  in  their  favor, 
the  qnestion  of  the  validity  of  such  decree 
which  waa  attacked  by  unsnccessful  parties 
need  not  be  determined. 

19.  Trvsts  «=9t8l (I)  — Foreign  trusteo  held 
■ot  eatitled  to  take  fuad. 

A  trustee  appointed  by  the  courts  of  Illi- 
nois, at  the  instance  of  remaindermen  is  not 
by  virtue  of  his  appointment  entitled  to  receive 
from  Missouri  debtors,  etc.,  funds  which  on  the 
death  of  the  life  tenant  belonged  to  remainder- 
men. 

20.  Appeal  and  error  «=»877(4)  —  Erroneon 
provision  for  payment  of  funds  of  a  state  to 
foraiga  trustee  held  harmless. 

Error  in  providing  for  payment  of  funds  to 
foreign  trustee  held  harmless  as  to  appellants 
where  the  successful  parties  entitled  to  the 
funds  made  no  objection. 

Woodson,  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Suit  by  George  W.  Hartnett  and  another 
against  Mary  Grace  Langan,  administratrix 
of  tbe  estate  of  Peter  Langan,  decea^, 
and  William  Connolly.  From  tbe  Judgment, 
plaintiffs  appeal,  and  the  first-named  defend- 
ants likewise  appeal,  as  does  William  Con- 
nolly.    Modified  and  affirmed. 

W.  B.  tc  Ford  W.  Thompson,  of  St.  Louis, 
for  plaintiffs. 

Ford  &  Jones,  of  Carlyle,  HI.,  Bruce  A. 
Campbell,  of  East  St.  Louis,  HI.,  S.  P.  Bond, 
of  St.  Louis,  and  Hugh  V.  Murray,  of  Car- 
lyle, 111.,  for  defendants  Langan,  McNally, 
Bond,  and  Schlafly. 

Tlbbetts  &  Green,  of  Gutbrle.  Old.,  and 
Banders  &  Forgey,  ot  St  Louis,  tor  defend- 
ant Connolly. 

SMALL,  C.  I.  Appeal  from  the  circuit 
court  of  the  city  of  St  Louis. 

Tbe  facts  we  find  to  be  substantially  as 
follows: 

In  1856  WilUam  Tighe,  a  resident  of  Car- 
lyle, Clinton  county,  111.,  died,,  leaving  a  wUl, 
the  sixth  clause  of  which  was  as  follows: 

"6th.  I  give,  bequeath  and  devise  to  my  niece, 
Winefred  Langan  for  life  the  other  hall  of  tbe 
residue  of  my  estate,  remainder  in  fee  to  the 
heirs  of  her  body,  or  in  default  of  such  issue, 
at  her  death  then  remainder  in  fee  to  her  fa- 
ther, mother,  brothers  and  sisters  equally,  or 
their  heirs  taking  per  stirpes." 

Tbe  will  was  duly  probated  in  Illinois,  and 
a  duly  certified  copy  thereof  filed  in  the  pro- 
bate court  of  St.  Louis  county  on  June  26, 
1856.  At  tbe  time  of  his  death,  said  Tighe 
owned  an  undivided  one-halt  interest  in  a  lot 
at  the  corner  of  Fourth  and  Market  streets 
In  St.  Louis.  This  was  embraced  within  the 
property  mentioned  in  said- sixth  clause,  so 
that  thereby  said  Wlnefl«d  Langan,  after- 


wards Winefred  McCabe,  was  entitled  to  a 
life  estate  therein,  and  the  remainder  In  fee 
passed  to  other  parties  as  provided  In  said 
sixth  clause  of  said  wilL 

In  1860,  all  the  parties  In  Interest  being 
b^ore  the  court  the  circuit  court  of  the  coun- 
ty of  St.  Louis  rendered  a  decree  in  partition 
under  which  the  property  was  sold,  and  one- 
fourth  of  the  proceeds,  to  wit  $27,859.67,  was 
paid  oTer  to  Michael  J.  Hartnett,  appointed 
by  the  court  in  said  cause  as  trustee,  "to  be 
by  said  Hartnett  loaned  out  or  Invested  for 
the  benefit  of  Winefred  McCabe,  wife  of 
John  McCabe,  and  all  others  specified  in  the 
wlU  of  WUUam  Tighe."  The  court  further 
ordered  that  upon  receipt  of  said  sum,  said 
Hartnett  give  bond  in  the  sum  of  $33,000  to  be 
approved  by  the  court  wliicfa  he  afterwards 
did,  with  Constantlne  Magulre  and  Cather- 
ine Philips  as  sureties.  Said  Michael  J. 
Hartnett  remained  trustee  until  his  death  in 
St  Louis  In  the  year  1902. '  During  all  this 
time  Mrs.  McCabe  continued  to  reside  in 
Carlyle,  111.,  and  Hartnett  paid  her  6  per 
cent  per  annum  on  said  sum  as  the  supposed 
income  thereof,  which  he  had  made  as  trus- 
tee under  said  order  ot  the  court.  Upon  the 
death  of  said  Hartnett  it  proved  that  he  was 
and  for  some  years  had  been  Insolvent  and 
had  used  the  fund  for  his  own  purposes. 
After  his  death  the  plaintiCt  George  W.  Hart- 
nett his  son,  and  Catharine  Hartnett,  his 
widow,  knowing  nothing  of  the  character  of 
the  trusteeship  of  the  father  and  husband, 
but  supposing  that  he  owed  Mrs.  McCabe 
said  sum  individually,  continued  to  pay  the 
Interest  thereon  to  Mrs.  McCabe,  and  in  1904 
they  gave  their  notes  and  Incumbered  their 
property  in  St  Louis  to  secure  Mrs.  McCabe. 
The  widow  made  a  note,  dated  October  26, 
1904,  to  Thomas  F.  Cook,  for  $12,859.67,  and 
a  deed  of  trust  to  James  H.  Magulre,  trus- 
tee, to  secure  this  note,  which  was  due  five 
years  after  December  3,  1904,  bearing  5  per 
cent,  per  annum  before  maturity,  and  8  per 
cent  per  annum  after  maturity,  on  property 
at  Second  and  Spruce  streets,  which  was  her 
individual  property,  and  which  she  had  own- 
ed prior  to  her  marriage.  The  plaintiff 
George  W.  Hartnett  at  the  same  time  made 
a  note  to  said  Cook  for  $15,000,  due  five 
years  after  November  3,  1904,  with  5  per 
cent  Interest  per  annum  before  maturity, 
and  bearing  8  per  cent  after  maturity,  to 
secure  said  note  on  an  undivided  one-halt 
interest  in  property  at  Sixth  and  Walnut 
streets.  These  notes  were  made  In  the  name 
ot  Cook,  but  were  intended  as  security  for 
Mrs.  McCabe,  and  afterwards  the  plaintiff 
George  W.  Hartnett  went  to  Carlyle  and  ten- 
dered them  to  Mrs.  McCabe,  but  she  told  him 
that  she  would  prefer  that  he  keep  the  secur- 
ities tor  her,  as  bis  father  bad  done  before 
him.  But  afterwards,  on  the  10th  of  Oc- 
tober,  1905,   Mrs.   McCabe,   accompanied  by 
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the  defoadaat  Bond,  as  her  attorney,  called 
upon  George  W.  Hartnett  in  St.  Louis  and  re- 
quested, him  to  turn  over  the  securities  to 
her  (Mrs.  McCabe),  which  he  did,  and  took 
from  her  a  receipt  therefor  reading  as  fol- 
lows: 

"(Duplicate.) 

"Received  of  George  W.  Hartnett  promissory 
note  of  $12,859.67,  dated  October  26,  1804,  to 
order  of  Thomas  V.  Cook,  signed  by  Catharine 
Hartnett  and  secured  by  deed  of  trust  of  same 
date,  in  vliich  Catharine  Hartnett  is  party 
of  the  first  part,  James  H.  Maguire  party  of 
the  second  part,  and  Thomas  F.  Cook  party  of 
the  third  part;  also  received  promissory  note 
of  $15,000.00,  dated  October  27,  1904,  to  order 
of  Thomas  F.  Cook,  signed  by  George  W.  Hart- 
nett and  secured  by  deed  of  trnst  of  same  date, 
in  wliich  Geo.  W.  Hartnett  (unmarried)  is 
par^  of  the  first  part,  James  H.  Maguire  party 
of  the  second  part,  and  Thos.  F.  Cook  party  of 
the  third  part.  That  these  notes,  secured  by 
deeds  of  trust,  were  held  by  George  W.  Hart- 
nett 08  trustee  for  Winefred  McCabe  for  cash 
money  of  Winefred  McCabe  in  the  possession 
of  George  W.  Hartnett 

"[Signed]    George  W.  Hartnett. 
"Winefred  McCabe." 

Afterwards  au  appraisal  of  the  property 
was  had,  and  the  security  was  found  Insuf- 
fldent,  and  the  plaintiff  George  W.  Hartnett 
made  another  deed  of  trust  on  other  proper- 
ty, dated  November  14,  1905,  to  Sterling  P. 
Bond,  as  trustee,  and  Winefred  McCabe,  as 
bene^dary.  It  conveyed  certain  real  estate 
in  the  town  of  Brldgeton,  St.  Louis  county. 
It  was  given  as  additional  security  for  both 
the  $15,000  note  he  had  previously  made  and 
the  $12,859.67  note  his  mother  had  previously 
made  to  Cook  and  delivered  to  Mrs.  McCabe. 
The  widow,  Catharine  Hartnett,  also  at  the 
same  time  made  a  similar  deed  of  trust,  as 
additional  security,  by  which  she  transferred 
her  homestead  and  residence  at  2909  Wash- 
ington avenue -In  St.  Louis.  Thereafter  the 
Interest  was  paid  to  Mrs.  McC!abe  on  both 
notes,  always  at  the  rate  of  6  per  cent  per 
annum  after  maturity,  as  well  as  before,  up 
to  May  16,  1911,  when  the  plaintUT  George 
W.  Hartnett  sold  bis  one-half  Interest  In  the 
Sixth  and  Walnut  streets  property  for  $18,- 
500,  and  paid  the  $15,000  note,  delivering  the 
money  to  Mrs.  McCabe,  and  receiving  a  deed 
of  release  executed  by  her  individually,  re- 
leasing the  deed  of  trust  on  the  property 
sold.  On  May  22,  1911,  George  W.  Hartnett 
also  sold  the  property  in  Brldgeton,  and  out 
of  the  proceeds  paid  Mrs.  McCabe  $1,019.67, 
all  that  was  left  after  paying  prior  mort- 
gages thereon,  and  took  her  receipt  therefor 
reading  as  follows: 

"Received,  St  Louis,  Mo.,  May  22,  1911,  of 
Catharine  Hartnett,  ten  hundred  and  nineteen 
•'/loo  dollars,  being  on  account  of  note  for 
$12,859.67  held  by  me  and  secured  by  deed  of 
trust  on  property  on  northwest  comer  Sec- 
ond and  Spruce  streets,  St.  Txiuis,  Mo.  The 
above  payment  on  account  reduces  the  amount 


I  of  note  of  $12,868.67  to  $11,840.00,  drawing  5 
per   cent   interest   per  annum   from   June   3, 
1911. 
"$1,019.67.       [Signed]    Winefred  McCabe." 

At  the  same  time  this  payment  was  made. 
It  was  indorsed  upon  the  note  Itself  by  Mrs. 
McCabe's  attorney.  Mrs.  Hartnett  paid 
$964.47  Interest  on  her  note  at  the  same 
time,  and  took  a  receipt  which  is  as  follows: 

"Received,  St  Louis,  Mo.,  May  22,  1911,  of 
Catharine  Hartnett  nine  hondzed  and  sixty- 
four  *'/ioo  dollars,  being  eighteen  months'  in- 
terest in  full  due  me  to  June  3,  1911,  on  $12,- 
859.67  note  at  6  per  cent,  per  annum.  The 
above  interest  is  for  the  note  from  Catharine 
Hartnett  of  $12,859.67.  being  secured  by  deed 
of  trust  on  property  on  northwest  corner  of 
Second  street  and  Spruce  street,  St  Louis,  Mo. 

"$964.67.         [Signed]    Winefred  McCabe." 

Mrs.  McCabe  also  then  released  the  Bridge- 
ton  property  and  Mrs.  Hartnett's  homestead 
from  her  deed  of  trust  securing  the  note  of 
Mrs.  Hartnett  for  $12,859.67.  This  release 
was  also  made  in  her  individual  capacity. 
During  this  transaction  the  note  for  $12,850.- 
67 'seems  to  have  been  lost  or  mislaid,  as 
it  was  never  afterwards  found,  ^nie  prop- 
erties incumbered  by  the  son  were  conveyed 
to  htm  by  the  father  several  years  before, 
with  the  verbal  understanding  that  the  con- 
veyance was  made  "for  the  purpose  of  look- 
ing out  for  Mrs.  McCabe's  trust." 

Mrs.  Hartnett,  as  devisee  of  Mrs.  PhlUpa, 
surety  on  her  husband's  bond  as  trustee,  re- 
ceived property  sufficient  to  pay  the  note  she 
gave  Mrs.  McCabe,  and  this  proper tj'  descend- 
ed to  the  plaintiffs  as  Mrs.  Hartnett's  heirs. 
But  we  find  from  the  evidence  that  Mrs. 
Hartnett  did  not,  when  she  gave  said  note, 
or  at  any  time,  know  of  the  existence  of  such 
bond,  or  that  Mrs.  Philips  or  she,  as  devisee 
of  Mrs.  Philips,  was  In  any  manner  liable 
thereon. 

On  June  8,  1914,  in  a  proceeding  In  the 
circuit  court  of  Clinton  county.  111.,  Fred 
Schlafly  was  appointed  trustee  for  all  the 
beneficiaries  under  the  sixth  clause  of  the 
will  of  said  Tlghe,  and  was  ordered  by  the 
said  court  to  demand  and  take  from  ^Mrs. 
McCabe  all  moneys,  choses  in  action,  etc..  In 
her  hands,  amounting  to  $28,784.33.  Re  was 
required  to  give  bond  In  the  sum  of  $50,000 
as  such  trustee.  Upon  giving  bond  and  being 
duly  qualified,  he  took  over  the  said  sum, 
bdng  money  and  securities,  from  Mrs.  Mc- 
Cabe. George  W.  Hartnett  sent  his  check  to 
Mrs.  McCabe  for  the  interest  due  July  3, 
1914,  but  it  was  returned  to  him  by  said 
Schlafly,  requesting  him  to  make  the  chedc 
payable  to  him,  Schlafly,  as  trustee.  Hart- 
nett then  visited  Mrs.  McCabe  at  Carlyle, 
and  she  Informed  him  that  Schlafly  had  been 
appointed  trustee,  and  that  It  was  all  right 
to  pay  the  intweat  to  him,  wtai<di  Hartnett 
accordingly  did,  and  took  S<Ailafly'8  receipt 
therefor  as  trustee.    Thereaft»  the  interest 
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was  paid  by  George  W.  Hartnett  to  Schlafly 
as  trustee  until  some  time  in  January,  1917, 
wlien  said  Hartnett  desired  to  pay  the  bal- 
ance principal  and  Interest  due  on  the  |12,- 
859.67  note  and  secure  the  release  of  the  deed 
ot  trust  still  on  his  mother's  property  secur- 
ing said  note.  It  then  developed  that  the 
note  could  not  be  found  and  was  lost  and 
bad  never  been  seen  since  the  partial  pay- 
ment of  $1,019.43  had  been  made  thereon. 
Thereupon,  on  January  10,  1917,  the  plaintiff 
George  W.  Hartnett  tendered  to  said  Schlafly 
$351.81  interest  at  5  per  cent,  per  annum  and 
$11,840  principal  in  payment  of  said  note, 
which  he  claimed  was  the  full  amount  due, 
and  demanded  a  surrender  of  said  note  and 
release  of  the  deed  of  trust  securing  it.  The 
note  being  lost,  Schlafly  could  not  surrender 
it,  and  did  not  agree  that  the  interest  ten- 
dered tor  the  time  after  Mrs.  McCabe's  death 
was  sufficient.  A  bond  for  the  lost  note  was 
also  spoken  of,  but  no  agreement  was  reached. 

Thereupon,  on  January  19,  1917,  plaintiffs 
brought  this  suit,  making  said  Schlafly  and 
all  known  beneficiaries  and  claimants  nnder 
the  sixth  clause  of  said  will,  or  their  legal 
representatives,  parties  by  name,  and  also 
making  all  of  such  beneficiaries  and  claim- 
ants and  all  persons  representing  or  claiming 
onder  tbem  as  were  unknown  parties  defend- 
ant, as  unknown  parties  under  the  statute, 
and  caused  publication  to  be  made  notifying 
them  of  the  suit,  as  required  by  our  statutes. 

The  plaintiffs  filed  an  amended  petition, 
which  set  up  the  principal  facts  substantially 
as  above  narrated.  Said  petition  alleged  that 
said  Michael  J.  Hartnett  had  never  been  dis- 
charged as  such  trustee,  "Nor  were  the  plain- 
tiffs herein,  as  his  heirs  at  law  and  successcn's 
in  said  trust,  ever  discharged  from  the  terms 
and  provisions  of  said  trust  created  by  said 
decree,  that  plaintiffs  herein,  as  snch  trustees, 
secured  the  said  trust  for  the  use  and  benefit 
of  said  Winefred  McCabe  during  \ier  life, 
and  that  under  the  terms  of  said  trust  they 
are  required  to  pay  over  to  the  beneficiaries, 
defendants  herein  named,  the  said  principal 
of  said  tmst  and  the  interest  that  accrued 
thereon  since  the  death  of  said  Winefred  Mc- 
Cabe." 

The  tetitlon  then  alleges.  In  substance,  that 
the  defendants  set  up  conflicting  claims  to 
said  sums  and  take  different  views  of  the 
proper  construction  to  be  given  the  sixth 
clause  of  said  will;  also  that  plaintiffs  were 
not  informed  that  said  sums  were  trust  funds 
under  said  will,  but  were  deceived  In  turning 
over  said  note  and  money  to  Mrs.  McCabe, 
as  her  individual  property;  that  they  are 
entitled  to  an  accounting  from  her  adminis- 
trator, defendant  Slater,  and  also  defendant 
Fred  Schlafly,  who  as  .well  as  Mrs  McCabe, 
were  trustees  of  their  own  wrong. 

The  prayer  of  the  plaintiffs'  petition  was 
that  the  court  construe  said  sixth  clause  in 
the  win  of  said  Tighe,  and  determine  the 
rights  of  the  parties  Interested  therein,  and 


order  distribution  of  the  fund  in  court  accord- 
ingly; also  to  decree  that  said  Schlafly  ac- 
count for  and  pay  iuto  court  nil  such 
funds  paid  over  to  him  or  In  hia  hands,  ao 
that  the  same  may  be  paid  over  to  persons  en- 
titled thereto,  as  decreed  by  the  court;  that 
plaintiffs  have  a  decree  discharging  the  heirs 
of  said  Michael  J.  Hartnett  and  the  sureties 
on  his  bond,  as  trustee;  al»o  that  said  decree 
cancel  said  note  and  deed  of  trust  for  $12,- 
859.67;  also  that  plaintiffs  recover  out  of 
said  trust  funds  reasonable  conipcnsntlon  for 
their  services  as  successors  to  thclp  father 
In  said  tmst  In  pajing  over  said  entire  fund, 
and  for  their  attorney's  fees  and  costs,  and 
for  other  relief. 

At  the  time  of- the  filing  of  the  petition, 
January  10,  1917,  by  loave  of  court,  plnlntlffa 
were  allowed  to  and  did  pay  into  court,  as  a 
tender  and  in  payment  of  an  Id  note,  the  sum 
of  $12,211.60,  which  was  afterwards  by  order 
of  court  deposited  la  the  Nntional  Bnnk  of 
Commerce  in  St.  Loaia  as  a  special  deposit, 
drawing  2  per  cenL  per  annum. 

Defendant  Mary  CJiace  Lnntian,  adminis- 
tratrix, and  certain  other  named  defendants, 
filed  answer  by  their  attorneys  Ford  &  Jones, 
Bruce  A.  Campbell,  and  S,  P.  Bond.  They 
Bet  up  in  said  answer,  aa  a  cminterelalm 
against  the  plaintiffs,  In  effect,  that  the  prop- 
erty which  the  plaintiff  George  W.  Haj-tnett 
made  deeds  of  trust  upon  to  seeiire  Mrs.  Mc- 
Cabe and  otlier  property  was  purchased  by 
Michael  J.  Hartnett  with  the  trwst  fimrts  In 
his  hands,  from  wliii'h  lar^e  prolitswere 
made;  that  such  profits  beli>ni;ed  to  the  trust 
fund  in  addition  to  the  principal  thereof. 
for  which  the  plaintiffs  were  liable,  and 
against  whom  the  defendants  ask  an  account- 
ing and  Judgment  therefor.  They  also  al- 
leged in  said  answer  that  the  will  of  said 
Tighe  had  been  construed  by  a  decree  of 
the  circuit  court  of  Clinton  county,  111.,  In 
a  suit  commenced  prior  to  the  briiiKiug  of  the 
plaintiffs'  suit,  and  thnt  said  court  had  deter- 
mined that  said  defendants  wwe  the  owners 
of  said  trust  fund,  and  were  entitle<l  to  share 
in  said  fund  under  said  will  In  certain  propor- 
tions, which  the  an&wer  sets  out  and  which 
the  decree  of  the  lower  court  detennlned  was 
correct;  that  full  faith  and  credit  must  be 
given  to  said  Illinois  court's  decree  under  the 
Constitution  of  the  Unite<l  States,  and  that 
the  matters  in  dispute  between  the  parties 
in  Interest  as  to  their  shares  in  said  fund 
had  already  been  adjudicated  by  said  de- 
cree in  Illinois. 

Defendant  Fred  Schlafly,  and  Fred  Schlaf- 
ly as  trustee,  state<l  in  his  answer  that  Mrs. 
McCabe  died  October  9,  1910,  without  ever 
having  any  heirs  of  her  body,  and  that  previ- 
ous to  her  death  her  father,  mother,  brother 
James  Langan,  and  sLster  Catharine  Langau, 
II,  had  departed  this  life.  It  also  stated  that 
the  $15,000  note  of  George  W.  Hartnett  and 
the  $12,859.67  note  of  Catlmriue  Hartnett 
were  given  to  restore  the  trust  fund,  which 
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bad  b«en  lost  by  tbe  original  trustee,  Michael 
J.  Hartnett,  and  were  given  to  Mrs  McCabe 
to  hold,  and  she  did  hold  possession  thereof, 
and  preserved  the  said  fund  for  whomsoever 
should  be  .entitled  to  It  upon  her  death ;  that 
at  the  November  term,  1916,  of  the  circuit 
court  of  Clinton  county,  III.,  In  a  proceeding 
In  which  all  the  benefldarles  under  the  sixth 
clause  of  said  will  were  defendants,  and  Mrs. 
McCabe  was  plaintiff,  said  court  construed 
the  will  and  appointed  said  Schlafly  to  take 
and  hold  said  funds  in  possession  of  Mrs.  Mc- 
Cabe, as  required  by  said  will;  that  said  de- 
cree was  made  January  27,  1917 ;  that  sold 
defendant  Schlafly  gave  bond  as  required  and 
tool:  possession  of  the  money  and  dioses  In 
action  constituting  said-  fands  of  Mrs.  Mc- 
Cabe, and  holds  them  as  such  trustee;  that 
said  court  determined  the  proportion  or  In- 
■  terest  which  all  the  parties  to  this  suit  had 
In  said  funds,  and  said  decree  Is  binding  upon 
them;  that  said  cause  in  Illinois  was  com- 
menced, and  the  plaintiffs  were  Informed 
thereof,  prior  to  the  commencement  of  this 
suit. 

The  defendant  William  Connolly  filed  sep- 
arate answer,  claiming  that,  as  husband 
and  heir  of  his  deceased  wife,  Catharine 
Langan  (II)  Connolly,  and  as  heir  of  his 
daughter,  Winefred  Connolly,  both  of  whom 
predeceased  Mrs.  McCabe,  he  was  entitled  to 
four  twenty-firsts  of  said  estate. 

The  answer  of  the  defendant  Franlt  Slater, 
public  administrator,  claimed  that,  as  ad- 
ministrator of  the  estate  of  Mrs  McCabe  In 
this  state,  he  was  entitled  to  $210.49  on  ac- 
count of  interest  which  had  accrued  on  said 
funds  from  June  3,  1916,  to  October  9,  1916, 
the  date  of  the  death  of  Mrs.  McCabe.  His 
answer  also  took  the  view  that  said  sixth 
clause  of  the  will  created  a  vested  remainder 
In  the  parties  named  as  taking  upon  the 
death  of  Mrs.  McCabe  without  issue,  and, 
tf  so,  Mrs.  McCabe  herself  was  entitled  to 
two  thirty-fifths  of  said  fund,  as  one  of  the 
heirs  of  her  father,  mother,  brother,  and 
sister,  who  died  before  she  did. 

Proper  pleadings  were  filed  putting  all  the 
various  claims  of  the  imrtles,  plaintiffs  and 
defendants,  In  Issue.  We  have  not  under- 
taken to  set  out  even  tbe  substance  of  the 
language  of  the  different  pleadings,  but  only 
a  bare  outline  of  the  material  portions  there- 
of. Other  facts  In  evidence  or  stated  In  the 
pleadings  may  be  hereafter  referred  to  in  the 
course  of  the  opinion. 

The  court  below  decreed  that  plaintiffs  pay 
into  court  $1,075.44  (In  addition  to  the  amount 
paid  In  at  the  commencement  of  the  suit), 
less  such  amount  as  the  Bank  of  Commerce 
should  pay  as  Interest  on  said  sum  on  deposit 
with  said  bank,  that  thereupon  the  note  and 
deed  of  trust  for  $12,859.67  made  by  Mrs. 
Catharine  Hartnett,  the  mother  of  the  plain- 
tiff, should  be  deemed  canceled  and  satisfied, 
and  that  the  heirs  of  Michael  J.  Hartnett, 


and  of  Catharine  Hartnett  deceased,  and  of 
Catherine  Philips,  deceased,  surety  on  tbe 
bond  of  said  Michael  J.  Hartnett  as  trustee, 
also  then  should  be  discharged  from  all  liabil- 
ity to  any  of  the  defendants  in  the  case  and, 
denied  plaintiffs  any  other  relief  prayed  for. 
The  court  decreed  against  tbe  relief  asked 
against  the  plaintiffs  by  the  defendants  Mary 
Grace  Langan  and  others  In  their  cross-bill, 
but  found  and  decreed  for  said  defoidants 
as  to  tbe  construction  of  tbe  wlU,  holding 
that  they  were  entitled  to  tbe  fund  In  court 
under  tbe  sixth  clause  of  tbe  will  of  said 
Tighe  and  that  the  defendants  William  C<hi- 
noUy  and  Kate  Mulcahy  took  no  Interest  un- 
der said  will,  and  that  the  defendant  Frank 
Slater,  public  administrator  in  charge  of  the 
estate  of  said  Winefred  McCabe,  deceased, 
bad  no  Interest  In  said  fund  except  $207.20. 
tbe  amount  of  interest  due  Mrs.  McCabe  <m 
Mrs.  Hartnett's  note  at  the  time  of  her  deatb 
—that  is,  Mrs.  McCabe's  death.  AU  tbe  par- 
ties appealed,  except  defendants  Slater  and 
Mulcahy. 

[1]  II.  The  first  question  la  whether  the 
tender  and  payment  Into  court  by  tbe  plain- 
tiffs of  $12,211.66  was  sufficient  to  pay  tbe 
amount  due  on  the  note  in  controversy.  If 
the  note  bore  Interest  at  only  5  per  cent  pct 
annum  after  Mrs.  McCabe's  death,  then  tbe 
tender  was  sufiicient,  but.  If  after  that  time 
it  bore  interest  at  the  rate  of  8  per  cent,  pese 
annum,  tbe  tender  was  Insufficient  Tbe  note 
In  controversy  was  dated  October  26,  1804. 
and  was  originally  for  $12,859.67,  due  on  or 
before  five  years  from  December  3, 1904,  with 
Interest  at  6  per  cent,  per  annum  until  ma- 
turity, and  after  maturity  at  8  per  cent  per 
annum.  It  was  secured  by  deed  of  trust  of 
even  date  with  the  note  upon  real  estate  in 
the  dty  of  St.  Louis  on  Second  and  Spruce 
streets,  which  was  the  Individual  property 
of  Mrs. , Hartnett,  and  owned  by  her  before 
her  marriage.  It  and  another  note  for  $15,- 
000  made  by  her  son,  the  plaintiff  George  W. 
Hartnett,  which  was  paid  several  years  be- 
fore this  suit  was  brought  were  given  to  Mrs. 
McCabe  to  make  good  the  sum  of  $27,858.67 
which  Mrs.  Hartnett  and  her  son  t>elieyed  the 
husband  and  father,  Michael  J.  Hartnett 
had  during  bis  lifetime  for  many  years  beld 
in  trust  for  and  owed  Mrs.  McCabe  person- 
ally and  Individually.  They  knew  nothing 
about  tbe  terms  of  the  trust  or  bow  it  arose 
or  was  created,  or  that  any  other  persons 
were  Interested  therein. 

Mrs.  McCabe  lived  at  Carlyle,  Clinton 
county,  111.  Mrs.  Hartnett  and  her  S(«  al- 
ways paid  Interest  on  these  notes  to  her  per- 
sonally after  their  maturity,  as  well  as  be- 
fore, at  the  rate  of  6  per  cent  per  annum. 
On  May  22,  1911,  Mrs.  Hartnett  paid  Mrs. 
McCabe  $1,019.67  (besides  interest  due  to  June 
3,  1911,  at  5  per  cent),  reducing  the  amount 
due  on  her  note  of  $12,859.67  to  $11,840.  She 
gave  Mrs.  Hartnett  a  receipt  dated  May  22, 
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1011,  for  the  money  bo  paid,  which  Is  set 
out  in  our  statement  o<  facts,  and  which 
concludes  as  follows: 

"The  abore  payment  on  account  reduces  the 
amount  of  note  of  $12,859.67  to  111,840.00 
drawing  5  per  cent,  interest  per  annum  from 
June  3,  1911. 

"$1,019.67.  Winefred  McCabe." 

This  is  an  express  statement  of  Mrs.  Mo- 
Cabe's  In  writing,  made  on  May  22,  1011, 
that  by  the  payment  on  that  day  of  $1,010.- 
67  there  Is  a  balance  of  $11,840  left  due  on 
her  note  against  Mrs.  Hartnett,  to  draw  In- 
terest from  June  3d  following — that  Is,  June 
3,  1911 — at  5  per  cent,  per  annum,  to  which 
date  the  Interest  bad  been  paid  at  the  same 
time.  Thereafter,  as  long  as  she  lived,  she 
and  Scblafly  also,  after  he  was  appointed 
trustee  by  the  circuit  court  of  Clinton  coun- 
ty, III.,  In  1914,  and  until  her  death  In  1910, 
always  collected  and  were  paid  Interest  at 
the  rate  of  6  per  cent,  per  annum.  Although 
the  note  was  given  to  Mrs.  McCabe  for  her 
benefit  only,  the  remaindermen  now  seek  to 
treat  it  -as  given  for  their  benefit  also.  If  so, 
they  mnst  take  it  as  she  held  it  and  ratify  the 
act  of  Mrs.  McCabe  In  changing  the  interest 
it  originally  bore  after  maturity  to  6  per 
cent  per  annum  after  June  3, 1911. 

We  must  find  this  point,  therefore,  in  fa- 
vor of  the  plaintiff,  and  that  their  deposit  in 
court  when  they  brought  the  suit  was  suffi- 
cient to  i>ay  all  that  was  owing  on  the  note. 
The  lower  court  was  therefore  wrong  in  hold- 
ing said  payment  into  court  was  Insufficient. 

[2]  III.  Although  the  note  was  given  to 
Mrs.  McCabe  by  Mrs.  Hartnett  under  the  im- 
pression that  it  was  for  her  sole  benefit,  and 
that  she  owned  the  principal  of  the  trust 
fand.  as  well  as  the  Interest  or  Income  there- 
of which  she  had  always  received,  still  it 
was  afterwards  turned  over  to  Schlafly,  as 
trustee  for  the  remaindermen,  and  they  are 
now  in  court  claiming  it  as  a  part  of  said 
trust  fund.  Said  note  (together  with  the 
son's  note  of  $15,000,  which  was  paid  before 
this  suit  was  brought)  was  taken  by  Mrs. 
McCabe  and  given  by  Mrs.  Hartnett  to  make 
up  the  full  amount  of  the  trust  fund  owing 
by  the  father.  The  remaindermen  must  take 
it,  as  Mrs.  McCabe  received  it,  as  the  full 
amount  of  the  trust  fund.  No  mistake  or 
error  is  charged  or  shown  to  exist  as  to  the 
amount.  Therefore  the  decree  was  right  in 
declaring  that  the  heirs  of  Michael  J.  Hart- 
nett and  of  Mrs.  Philips,  as  surety  on  his 
bond,  as  such  trustee,  be  discharged  from  all 
liability  upon  payment  of  the  amount  due 
upon  the  note  in  question,  which  we  hold 
the  plaintiffs  have  done. 

[3-t]  lY.  The  plaintiffs,  as  heirs  of  Michael 
J.  Hartnett,  were  not  his  successors  as  trus- 
tee of  the  trust  fund :  (1)  Because  the  trust 
fund  had  been  dissipated,  and  there  was  no 
such  trust  fund  to  devolve  upon  them  as 
heirs;    (2)    the  trust  fund,  being  personal 


property,  had  it  existed,  would  have  passed 
Into  the  custody  of  the  administrator  of  said 
Michael  J.  Hartnett  (had  there  been  one)  as 
bailee,  and  not  to  his  heirs  (Hook,  Adm'r,  v. 
Dyer,  47  Mo.  214 ;  State  ex  rel.  v.  Trust  Co., 
209  Mo.  472,  108  S.  W.  07) ;  (3)  the  plaintiff 
George  W.  Hartnett  voluntarily  surrendered 
the  trust  fund  which  he  and  his  mother 
created  into  the  hands  of  Mrs.  McCabe  sev- 
eral years  before  her  death,  and  did  not 
claim  to  bold  or  administer  the  same  under 
said  will  at  any  time. 

Therefore  the  plaintiffs  were  not  entitled 
to  receive  any  compensation  for  preserving 
or  restoring  the  trust  fund  as  successors  to 
their  father,  as  trustee. 

[6-S]  V.  Nor  were  the  plaintiffs  entitled  to 
any  allowance  for  attorney's  fees  or  expens- 
es for  bringing  and  prosecuting  this  suit  It 
is  true  the  plaintiffs  were  obliged  to  bring 
the  suit  in  order  to  secure  a  valid  release  of 
their  property  from  the  lien  of  the  deed  of 
trust  A  foreign  administrator  has  no  title 
to  nor  right  to  collect  or  receipt  for  a  note 
from  citizens  of  this  state  and  secured  upon 
property  in  this  state  Crohn  v.  Bank,  137 
Mo.  App.  712,  118  8.  W.  498;  Richardson  v. 
Bnsch,  198  Mo.  187,  05  S.  W.  804.  115  Am. 
St  Rep.  472;  Naylor  v.  Moffatt,  20  Mo.  126  •, 
McCarty  v.  Hall,  18  Mo.  480;  Bartlett  v. 
Hyde,  3  Mo.  400 ;  State  ex  reL  v.  Bunce,  187 
Mo.  App.  614,  615,  173  S.  W.  101. 

Schlafly,  not  deriving  his  powers  as  trustee 
from  the  will  of  Tighe,  the  testator,  which 
made  no  provision  for  any  such  trustee,  but 
simply  from  the  order  of  the  circuit  court  of 
Clinton  county,  111.,  had  no  more  title  or 
power  to  collect  and  receipt  for  the  balance 
due  on  the  note  and  deed  of  trust  in  question 
than  would  a  foreign  administrator.  The 
power  of  both  Is  derived  wholly  from  the 
laws  of  the  state  where  they  are  appointed, 
and  those  laws  do  not  operate  beyond  the 
limits  of  such  state.  Curtis  v.  Smith,  6 
Blatchf.  637,  Fed.  Cas.  No.  3,606;  Scudder 
V.  Ames,  89  Mo.  loc.  cit.  622,  14  S.  W.  525; 
McPlke  V.  McPike,  111  Mo.  loc.  dt.  226,  226, 
20  S.  W.  12;    and  other  authorities  supra. 

Before  Schlafly  could  legally  collect  said 
note,  he  should  have  been  appointed  trustee 
by  a  court  in  this  state.  Curtis  v.  Smith, 
supra.  But,  while  the  plaintiffs  could  not 
have  legally  paid  the  note  to  Schlafly,  they 
could  have  paid  it  directly  to  the  remainder- 
men entitled  to  it  or,  if  there  was  difficulty 
or  uncertainty  In  determining  who  they  were, 
plaintiffs  could  deposit  the  money  due  on  the 
note  in  court  and  make  all  claimants  par- 
ties to  a  suit  in  equity,  and  ask  the  court  to 
cancel  the  note  and  satisfy  the  deed  of  trust, 
as  they  did  do.  As  we  understand  the  au- 
thorities, Including  Sandusky,  Bx'r,  v.  San- 
dusky, 265  Mo.  210,  177  S.  W.  390,  relied  upon 
by  the  plaintiffs,  it  Is  only  the  executor  or 
other  parties  appointed  to  carry  out  the 
provisions  of  a  will  who  are  allowed  counsel 
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fees  in  suite  for  tbe  conatruction  of  tbe  will. 
In  any  event,  we  know  of  no  case  in  which 
tbe  debtor  of  an  estate  or  those  claiming  un- 
der Iilm,  or  ber,  as  here,  have  been  held  enti- 
tled to  such  allowance,  although  it  was  neces- 
sary for  them  to  pay  the  amount  due  into 
court  and  to  seek  the  aid  of  a  court  of  equi- 
ty in  relieving  their  property  from  tbe  in- 
cumbrance of  the  debt 

This  suit  was  brought  primarily  for  the 
benefit  of  tbe  plaintiffs,  and  not  for  that  of 
the  defendants.  In  such  cases  counsel  fees 
are  not  allowable  to  tbe  plaintlfTs,  and  tbe 
lower  court  was  right  in  so  ruUng. 

[S]  VI.  As  to  tbe  counterclaim  or  cross- 
bill set  up  in  the  answer  of  defendants  Mary 
Grace  Langan  and  others  against  the  plain- 
tiffs. This  counterclaim  is  based  upon  the 
allegations  In  said  answer  that  plaintiffs' 
ancestor,  Michael  J.  Hartnett,  invested  tbe 
trust  funds  in  certain  real  estate  from  whidb 
he  or  they  realized  large  profits,  and  which 
the  beneficiaries  of  said  fund  are  entitled  to  in 
addition  to  the  principal  of  such  fund.  We 
have  examined  the  evidence  carefully.  It 
shows  that  said  Michael  J.'  Hartnett  died 
without  any  property ;  that  two  pieces  of 
property  which  a  number  of  years  before  his 
death  lie  conveyed  or  caused  to  be  conveyed 
to  his  son,  CSeorge  W.  Hartnett,  were  largely, 
if  not  wholly,  used  by  tbe  latter  in  paying 
tbe  $15,000  which  he  paid  to  Mrs.  McCabe. 
The  evidence  does  not  sustain  the  claim 
that  said  property  or  any  property  was  pur- 
chased by  said  Micliael  J.  Hartnett  with  such 
trust  fund,  but  that  be  probably  spent  such 
fund  from  time  to  time  in  living  expenses, 
and  that  was  one  of  the  reasons,  as  shown  by 
the  evidence,  which  induced  Mrs.  Hartnett  to 
mortgage  her  property  and  give  the  note  in 
suit  to  make  good  her  husband's  debt.  Tbe 
lower  court  was  right  in  finding  against 
the  said  defendants  on  their  counterdaim  or 
cross-bill  against  tbe  plaintiffs. 

[10-13]  VII.  The  next  question  is  one  aris- 
ing between  tbe  defendants  themselves.  The 
defendant  William  Connolly  is  tbe  father  of 
Winefred  CJonnolly,  and  her  mother,  Catha- 
rine Liangan  Connolly,  was  a  sister  of  Mrs. 
McCabe.  Both  Mrs.  Connolly  and  her  daugh- 
ter, Winefred,  died  before  Mrs.  McCabe.  Wil- 
liam Connolly  therefore  claims  an  Interest  In 
Bald  fund  as  the  heir  of  his  deceased  daugh- 
ter, ber  death  having  occurred  after  that 
of  ber  mother;  in  other  words,  his  conten- 
tion is  that  the  sixth  clause  of  said  will 
created  a  vested  remainder  in  tbe  remain- 
dermen therein  mentioned  and  their  heirs, 
subject  to  be  divested  upon  tbe  birth  of  Is- 
sue to  Mrs.  McCabe ;  that  Mrs.  McCabe  nev- 
er had  any  children ;  therefore  said  remain- 
der so  vested  was  never  divested  and  bis 
wife,  Catharine  Liangan  Comiolly,  Mrs.  Mc- 
Cabe's  sister,  took  a  vested  Interest  in  her 
own  right,  and  also  took  as  an  heir  of  ber 
mother  and  father,  who  died  before  she  did ; 


tliat  upon  bis  wife's  death  ber  interest  de- 
scended to  his  daughter,  and,  bis  daughter 
dying  before  Mrs.  McCabe,  he  inherited  ber 
Interest.  On  the  other  hand,  said  defendants 
Mary  Grace  Langan  and  others  assert  that 
said  will  created  no  vested  remainder  in  an; 
one  during  the  life  of  Mrs.  McCabe,  but  only 
a  contingent  remainder  in  such  of  tlie  re- 
maindermen mentioned  in  the  will  (in  case 
Mrs.  McCabe  died  without  leaving  Issue)  as 
were  alive  at  the  time  of  her  death,  or,  If 
dead,  in  tbe  heirs  per  stirpes  of  ttie  deceased 
remaindermen,  living  at  the  time  of  Mrs.  Mc- 
Cabe's  death.  We  agree  to  this  contention 
and-  that  said  WllUam  Connolly  therefore 
has  no  rights  under  said  sixth  clause  of  said 
will.    Said  sixth  clause  Is  as  follows: 

"6th.  I  give,  bequeath  and  devise  to  my  niece, 
Winefred  Langan  for  life  the  other  half  of  the 
residue  of  my  estate,  remainder  in  fee  to 
the  heirs  of  her  body,  or  in  default  of  such 
issue,  at  her  death  then  remainder  in  fee  to  her 
father,  mother,  brotliera  and  sisters  equally, 
or  their  heirs  taking  per  stirpes." 

When  this  will  was  Qiade,  and  ever  since, 
the  following  statutory  provisions  were  In 
force  (R.  S.  1855,  vol.  1,  p.  356.  ii  6  and  7: 
R.  S.  1909,  H  2873,  2874) : 

"Sec.  6.  Where  a  remainder  in  lands  or  tene- 
ments, goods  or  chattels,  shall  be  limited,  by 
deed  or  otherwise,  to  take  effect  on  the  death 
of  any  person  without  heirs,  or  heirs  of  liis 
trady,  or  without  issue,  •  *  •  the  words 
'heirs'  or  Issue'  shall  be  construed  to  mean 
heirs  or  Issue  living  at  the  death  of  the  person 
named  as  ancestor. 

"Sec.  7.  Where  a  remainder  shall  be  limited 
to  the  heirs,  or  heirs  of  the  body,  of  a  person 
to  whom  a  life  estate  in  the  same  premises 
shall  be  given,  the  persons  who,  on  the  termina- 
tion of  the  life  estate,  shall  be  the  heir  or 
heirs  of  the  body  of  such  tenant  for  life  shall 
be  entitled  to  take  as  purchasers,  *  *  *  by 
virtue  of  the  remainder  so  limited  in  them." 

Under  said  section  7,  the  remainder  to  the 
heirs  of  the  body  of  Mrs.  McGal>e  was  a  con- 
tingent remainder,  because  it  "could  not  be 
told"  who  such  heirs  "would  be  until  ber 
death,  when  tbe  contingent  remainder  in  fee 
under  the"  will  "would  vest."  Godmao  v, 
Simmons,  113  Mo.  loc.  dt  127,  128,  20  S.  W. 
972;  Emmerson  v.  Hughes,  110  Mo.  627, 19  S. 
W.  979.  And  under  said  section  6  the  words 
"in  default  of  issue  at  her  death"  meant  with- 
out Issue  living  at  Mrs.  McCabe's  death. 
Faust  V.  Blrner,  30  Mo.  414 ;  Naylor  t.  God- 
man,  109  Mo.  543, 19  S.  W.  56;  locum  v.  Siler, 
160  Mo.  281,  61  S.  W.  208;  Gannon  v.  Pauk, 
200  Mo.  loc.  cit.  82,  98  S.  W.  471.  Construed 
in  view  of  said  statutory  provisions  and  the 
int^atiou  of  the  testator,  wMch  rides  down 
every  other  consideration  In  construing  a 
will,  said  sixth  clause  means  that  the  devise 
Is  to  Winefred  Langan  for  life,  remainder  In 
fee  to  her  descendants  living  at  her  death',  or, 
if  she  have  ao  descendants  living  at  her 
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death,  then  the  remainder  in  fee  to  her  fa- 
ther, mother,  brothers,  and  sisters,  if  then 
living,  or,  if  dead,  to  their  heirs,  taking  per 
stirpes..  Mrs.  McCabe  never,  had  any  cliil- 
dren  nor  their  descendants  living  at  the  time 
of  her  death,  but,  If  she  had  had  diildren  or 
their  descendants  then  living,  they  would 
tlien  liave  taken  the  fee  and  her  father,  moth- 
er, brothers,  and  sisters,  or  their  heirs  per 
stirpes  would  have  taken  no  title  whatever. 
Their  lights  and  title  were  wholly  contingent 
upon  Mrs.  McCabe's  dying  without  leaving 
descendants,  which  could  not  be  ascertained 
until  she  died,  and  consequently  the  estate 
of  h«r  father,  mother,  brothers,  and  sisters, 
or  their  heirs  per  stirpes,  was  a  contingent 
remainder,  and  did  not  vest  during  the  life- 
time of  Mrs.  McCabe  in  any  of  them,  and 
only  vested  In  such  of  them  as  were  living  at 
the  time  of  her  death.  Oodman  v.  Simmons, 
113  Mo.  127,  128,  20  S.  W.  972 ;  Dickerson  v. 
Dickerson,  211  Mo.  483.  110  S.  W.  700;  and 
other  authorities  infra  and  supra.  Therefore 
neither  Mrs.  Connolly  nor  her  daughter,  as 
her  heir,  took  anything  under  said  sixth 
clause  which  would  pass  to  their  heirs  by  in- 
heritance, because  they  died  before  Mrs.  Mc- 
Cabe. Dickerson  v.  Dickerson,  211  Ma  483, 
110  S.  W.  700;  De  Lassus  v.  Gatewood,  71 
Mo.  380 :  Emmerson  v.  Hughes,  110  Mo.  627, 
19  S.  W.  979;  Buxton  "v.  Kroeger,  219  Mo. 
loc.  dt  240,  117  S.  W.  1147. 

[14,15]  Indeed,  the  remainder  to  the  fa- 
ther, mother,  brothers,  and  sisters,  or  their 
heirs  per  stirpes,  was  subject  to  another  con- 
tingency besides  that  of  Mrs.  McCabe  dying 
without  leaving  issue,  for  this  reason:  The 
father,  mother,  brothers,  and  sisters  were 
only  to  take  the  remainder  in  case  they  were 
living  at  the  time  of  Mrs.  McCabe's  death, 
because.  If  they  were  then  deceased,  their 
heirs  were  to  take  their  portion  per  stirpes, 
not  as  heirs  by  descoit,  but  as  purchasers 
under  the  47111.  Buxton  r.  Kroeger,  210  Mo. 
loc.  dt  266,  287,  117  S.  W.  1147.  At  the 
time  the  will  was  made  it  was  Impossible  to 
say  that  any  such  remaindermen  would  sur- 
vive Mrs.  McCabe,  and  no  one  was  to  take 
as  such  remaindermen  who  did  not  survive 
her.  Consequently  for  this  reason,  too,  such 
remainder  was  contingent,  and  vested  in  none 
of  such  remaindermen  except  those  who  sur- 
vived Mrs.  McCabe.  Emmerson  v.  Hughes, 
110  Mo.  627,  19  S.  W.  979 :  Emlson  v.  Whit- 
tlesey, 65  Mo.  loc.  dt.  258;  also  authorities 
supra. 

The  remainder  being  thus  doubly  contin- 
gent and  taking  effect  or  vesting  only  upon 
the  death  of  Mrs.  McCabe  in  such  of  the  re- 
maindermen or  their  heirs  as  were  then  Uv- 
^Ing,  the  heirs  who  were  to  take  the  deceased 
remaindermen's  portion  under  said  will  were 
the  persons  who  were,  or  would  have  been, 
the  heirs  of  such  deceased  remaindermen  at 
the  time  the  remainder  vested,  or  at  the  date 
of  Blrs.  McCabe's  death.  A  deceased  heir  of 
audi  remaindermen,  of  course,  could  take 


nothing,  because  not  In  existence  when  the 
estate  vested.  As  no  one  la  heir  to  the  liv- 
ing, so  it  may  be  said  that  the  dead  are  heirs 
to  no  one.  At  the  date  of  Mrs.  McCiibe'& 
death,  Mrs.  Connolly  and  her  daughter  both 
being  dead,  the  daughter  could  not,  and  did 
not,  take  as  her  mother's  heir  under  said 
wiU,  and  she  could  transmit  nothing  by  In- 
heritance to  her  father  and  he  was  not  the 
heir  of  his  wife.  Who,  then,  were  or  would 
have  been  the  heirs  of  Mrs.  Connolly  at  the 
time  Of  her  (Mrs.  McCabe's)  death,  her  de- 
scendants all  then  bciuj;  dead?  Our  statutes 
of  descents  and  distrlbu lions,  tbeJi  as  now, 
provided  as  to  the  course  of  descent  as  fol- 
lows: 

"First,  to  his  cliildreD,  or  tbeir  deacendaats, 
in  equal  parts;  second,  if  tbere  be  no  chil- 
dren, or  tbeir  descendanta,  tben  to  bis  father, 
mother,  brothers  and  siBtera,  and  their  de- 
ecendants  in  equal  parts;  third,  if  there  be  no 
children,  or  their  deacendants,  father,  mother, 
brother  or  sister,  nor  their  deicecdanta,  then 
to  the  husband  or  wife.  •  •  • "  Key.  St 
1909,  f  332. 

Under  the  plain  language  of  the  statute, 
therefore,  Mrs.  Connolly's  surviving  brothers, 
and  the  living  descendants  of  her  brother 
then  dead,  would  be  her  heirs  at  the  time  of 
Mrs.  McCabe's  death,  because  Mrs.  Connolly 
then  had  no  living  descendants,  nnd  her  fa- 
ther and  mother  and  one  of  her  brothers 
(leaving  descendants)  were  dead.  Conse- 
quently the  share  Mrs.  Connolly  would  have 
taken  had  she  been  alive  when  Mrs.  McCabe 
died  passed  under  said  sixth  clause  to  her 
surviving  brothers  and  the  living  desoendanta 
per  stirpes  of  her  brother  then  deceased,  and 
not  to  her  husband.  We  must  therefore  rule, 
as  did  the  drcuit  court,  that  defeudant  Wil- 
liam Connolly  was  entitled  to  no  part  of  the 
fund  in  controversy. 

[lej  VIII.  Mrs.  McCabe  had  nothing  but  a 
life  estate  under  said  will  and  could  inherit 
nothing  from  her  father,  mother,  brother,  or 
sister,  whose  deaths  preceded  her  death,  for 
the  reason  that  their  iuterestia,  beiug  con- 
tingent upon  survivtog  her,  never  took  effect 
because  they  died  before  she  did.  Conse- 
quently Kate  Mulcahy,  as  Mrs.  McCabe's 
devisee,  received  nothing,  and  the  public  ad- 
ministrator in  charge  of  the  estate  of  Mrs. 
McCabe  was  entitled  to  nothing  except  im- 
paid  interest  up  to  the  death  of  Mrs.  McCabe, 
which  the  court  allowed  htm. 

[17]  IX.  At  the  time  of  Mrs.  McCaiie'a 
death  both  her  father  and  mother  and  one 
brother  and  one  sister  and  her  descendants 
were  dead,  leaving  surviving  lier  only  iier 
brothers  John,  Peter,  and  William,  aud  the 
children  of  her  deceased  brother,  James. 
Therefore  John,  Peter,  and  William  were 
each  entitled  to  one-fourth  interest  in  the 
trust  fund,  and  the  remaining  fourth  vested 
in  the  children  of  James,  as  found  and  de- 
creed by  the  court  below. 
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[II]  There  are  many  questions  raised  be- 
tween the.  respective  parties  In  this  court,  as 
to  the  Talldlty  of  the  decree  of  the  circuit 
court  of  Clinton  cpunty,  111.,  construing  said 
clause  of  said  will,  but  It  is  not  necessary 
for  us  to  discuss  or  pass  on  those  questions, 
because  we  have  construed  said  wiU  and  de- 
termined the  rights  of  the  parties  therevin- 
der,  the  same  as  did  the  said  Illinois  circuit 
court,  and  the  parties  defendant  in  favor  of 
Whom  we  have  so  decided  affirm  the  validity 
of  said  decree  in  IlUnois  in  all  things. 

We  therefore  reverse  the  judgment  of  the 
circuit  court  herein,  and  remand  the  case, 
with  directions  to  modify  its  judgment  here- 
in, so  as  to  decree  said  note  and  deeds  of 
trust  of  said  Catharine  Hartnett,  originally 
for  $12,589.67,  mentioned  in'  the  petition,  fully 
paid,  satisfied,  and  canceled,  without  any 
further  payment  thereon  by  the  plaintiffs 
than  the  money  already  tendered  and  paid 
into  court  by  them,  and  also  that  said  trust 
is  fully  paid  and  satisfied,  and  the  heirs  of 
said  Michael  J.  Hartnett,  the  trustee,  and 
Catherine  Philips  and  Constantine  Maguire, 
sureties  on  his  bond,  and  their  heirs,  be  fully 
discharged  from  all  further  liability  on  ac- 
count thereof.  All  court  costs  should  be  de- 
creed against  the  defendants,  and  be  paid 
out  of  said  fund  in  court. 

[11,20]  Defendant  Schlafly  has  no  right  as 
trustee  appointed  by  the  Illinois  court  to  col- 
lect or  receive  said  fund,  and  the  judgment 
below  is  erroneous  in  authorizing  him  to  do 
so.  Still  the  parties  defendant  in  Interest 
make  no  objection  here  to  said  decree  for 
that  reason,  but  consent  thereto,  and  conse- 
quently it  will  be  binding  upon  them,  so  far 
as  plaintiffs  are  concerned.  Schlafly  may  be 
considered  as  appointed  by  the  lower  court  as 
the  successor  of  Michael  J.  Hartnett,  trustee, 
and,  as  such,  authorized  to  receive  and  pay 
out  said  funds  as  directed.  With  this  under- 
standing, we  do  not  disturb  the  ruling  of  the 
lower  court  as  to  said  Schlafly  receiving  and 
disbursing  said  fund  as  trustee.  In  all  other 
resi>ects,  except  as  above  indicated,  the  de- 
cree of  the  circuit  court  lis  afllrmed. 

BROWN  and  RAGIAND,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
SMALL,  C,  is  adopted  as  the  opinion  of  the 
court.  All  the  Judges  concur,  exc^t  WOOD- 
SON, J. 


record  of  trial  and  subsequent  proceedings  re- 
veal no  ground  for  criticism,  judgment  of  con- 
viction must  be  affirmed. 

Appeal  from  St  Louis  Circuit  "Court; 
Charles  B.  Davis,  Judge. 

Harvey  Hardin  and  another  were  convict- 
ed of  robbery  in  the  first  degree,  and  appeal. 
Affirmed. 

Frank  W.  McAllister,  Atty.  Gen.,  and  Lewis 
Hord  Cook,  Sp.  Asst  Atty.  Gen.,  toi  the 
State. 

WILLIAMSON,  3.  The  appellants,  Harvey 
Hardin  and  Dave  H.  Henderson,  having  been 
convicted  up<m  a  chargre  of  robbery  In  the 
first  degree  and  sentenced  to  imprisonment  in 
the  penitentiary,  have  prosecuted  an  appeal 
to  this  court  No  bill  of  exceptions  has  been 
filed,  and  we  are  consequently  confined  to 
the  record  proper  in  our  examinatic»i  of  this 
case.  No  brief  has  been  filed  in  behalf  of 
appellants. 

We  have  examined  the  information  and  all 
of  the  proceedings  had  thereunder.  The  in- 
formation is  in  proper  form,  and  the  record 
of  the  trial  and  subsequent  proceedings  re- 
veals no  ground  for  criticism. 

No  error  appearing,  the  judgment  of  the 
trial  court  should  be  affirmed.  It  is  so  or- 
dered. 

All  concur. 


STATE  V.  HARDIN  etal. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

Criminal  law  <&=>II82  —  Where  Information 
proper  and  record  reveals  no  error,  convic- 
tion must  be  affirmed. 

Where  no  bill  of  exceptions  has  been  filed, 
and  the  information  is  in  proper  form,  and  the 


WILLIAMS  V.  SCHAFF. 

(Supreme  Court  of  Missouri,  Division  No.  L 
April  10.  1920.  Motion  for  Rehearing  and 
Modification  Overruled  June  2,  1920.) 

I.  Master  and  servant  «=s>88(7)— Rallraad  e»> 
ploy6s  going  to  distant  town  for  lodgiag  act 
In  service  unless  Journey  is  neoetsary. 

In  view  of  the  custom  for  railroad  employte 
sent  out  for  duty  on  the  line  to  live  where  they 
work,  a  laborer  and  bis  foreman,  who  after 
finishing  their  day's  work  in  a  town  traveled  to 
an  adjacent  town  to  secure  lodging,  will  not  be 
deemed  in  the  service  of  the  company  on  their 
journey  back  to  work,  so  as  to  render  the  rail- 
road liable  for  the  foreman's  negligence  in 
ordering  the  laborer  to  board  a  moving  freight 
train,  unless  the  journey  to  secure  lodging  was 
reasonably  necessary. 

2.  Master  and  servant  iS=>284(2)— Relatfoa  of 
railroad  employes  lodging  away  from   point 
of  work  question  for  Jury. 
Whether  plaintiff,  a  railroad  laborer,  and 
his  foreman,  returning  to  point  of  work  dur- 
ing working  hours   from  a  town  where  they 
lodged  at  night,  were  in  the  company's  aerTice, 
so  as  to  render  it  liable  for  the  foreman's  neg- 
ligence in  ordering  plaintiff  to  board  a  freight 
train,  held  a  question  for  the  jury,  under  plain- 
tiff's testimony  that  lodging  could  not  be  found 
at  the  point  of  work. 
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3.  ComaerM  «s>27(8)— Employ^,  c«istnict- 
ing  new  semaphore  for  Interstate  and  Intra- 
state commerce,  not  within  the  federal  act. 

Employes  engaged  In  constructing  a  new 
semaphore  and  depot  to  be  used  in  place  of  old 
structures  in  inter  as  well  as  intra  state  com- 
merce do  not  come  within  the  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  §§  8657- 
8665),  for  the  improvements  might  be  destroyed 
before  completion  and  never  be  used. 

4.  Commerce  «=>8(6)— Federal  Employers'  Li- 
ability Act  exclusive  as  to  a  case  within  It. 

In  a  case  within  the  federal  Employers' 
Liability  Act  (U.  S.  Comp.  St  §5.8657-8665) 
the  federal  law  is  exclusive  and  supersedes  the 
state  laws  on  the  subject. 

5.  Appeal  and  •rror€=>l035— Judgment  revers- 
ed where  case  tried  on  erroneous  theory  that 
federal  liability  act  applicable. 

Where  an  action  was  erroneously  tried  on 
the  theory  that  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St.  tJ  8657-«665)  applied  a 
judgment  for  plaintiff  must  be  reversed  where 
the  state  rules  of  law  affecting  liability  are 
diilerent  or  are  not  less  favorable  to  defendant. 

6.  Appeal  and  error  <S=>882(3)— Defendant's 
request  for  Instmotton  held  not  to  preclude 
daiffl  of  Inapplicability  of  federal  liability  act. 

Where  the  petition  of  a  railroad  laborer  in 
one  count  relied  on  the  federal  Employers'  Lia- 
biUty  Act  (U.  S.  Comp.  St  {{  8657-8665),  and 
in' another  count  on  common-law  liability,  and 
the  railroad  company  denied  liability  under  e^ch 
count,  the  fact  that  it  requested  an  instruction 
that  it  was  not  liable  at  common  law  will  not 
preclude  it  from  attacking  a  judgment  after 
trial  on  the  theory  that  the  federal  act  applied, 
where  it  also  requested  an  instruction  that  it 
was  not  liable  onder  such  act 

7.  Master  and  servant  <$=9243(27— Railroad  la- 
borer held  not  trespasser  In  attempting  to 
board  freight  train. 

Where  pass  given  a  railroad's  foreman  for 
himself  and  a  laborer  was  honored  on  a  freight 
train  on  which  they  rode  to  their  lodging  place, 
the  laborer  who  was  injured  in  his  attempt  to 
obey  the  foreman's  direction  to  board  a  mov- 
ing freight  train  on  which  they  intended  to 
return  cannot  be  deemed  a  trespasser,  notwith- 
standing the  company's  rules  forbidding  trans- 
portation on  such  train,  it  appearing  that  nei- 
ther was  familiar  with  the  rules. 

8.  Master  and  servant  €=>272— Pass  admissible 
on  question  of  railroad  foreman's  authority  to 
direct  laborer. 

In  an  action  by  a  railroad  laborer  hurt  in 
attempting  to  board  moving  freight  train  at 
direction  of  his  foreman,  a  free  pass  which  bad 
been  given  the  foreman  for  himself  and  one 
man  was  admissible  on  the  question  as  to  bis 
authority  to  direct  the  laborer. 

9.  Trial  <&=>244 (4)— instruction  held  erroneous 
in  emphasizing  fact  that  employ^  Injured  had 
free  pass. 

Where  a  railroad  carpenter  was  given  a  frefe 
pass  for  himself  and  a  laborer,  and  the  laborer 
was  injured  in  attempting  to  board  a  moving 
freight  train  at  the  direction  of  the  carpenter. 


an  instruction  sobmittin;;  whether  the  carpen- 
ter's direction  was  negligent  and  he  shcy.ild  have 
known  it  was  erroneous  in  unduly  emplmsiKtng 
the  free  pass,  though  it  might  lie  considered  on 
the  question  as  to  the  carpenter's  Authority. 
Graves,  J.,  dissenting. 

Appeal  from  Circuit  Coorl^  Pettis  County; 
Hopkins  B.  Shaln,  Judge. 

Action  by  James  A.  Wlilinms  against 
Charles  E.  SchnlT,  as  niceiverofthe  Missouri, 
Kansas  &  Texas  Railroad  Corapauy.  From  a 
judgment  for  plaintiff,  defendaut  appeals. 
Reversed  and  remanded. 

J.  W.  Jamison,  of  St.  Lours,  Montgomery 
&  Montgomery  and  Curl  S.  Hoffman,  ail  of 
Sedalia,  for  appellant. 

Claude  Wilkerson  and  Paul  Barnett,  both 
ot  Sedalla,  and  F.  P.  Sizer,  of  Monett,  for 
respondent 

UOODB,  J.  This  pluintlff,  in  an  attempt 
to  get  on  a  freight  train  of  tlie  deft-udant 
company,  fell  under  tlic  wlifels  and  his  left 
arm  and  left  leg  were  so  badly  manglod  H  was 
necessary  to  amputate  them.  The  atcidi?nt 
occurred  February  10,  1917,  at  the  stiitioa  of 
McAlester  In  the  state-  of  Oklnhoma.  Only 
six  days  before  platutiff  had  taken  employ. 
ment  from  the  compuuy  na  it  com m on  laborer 
in  the  bridge  construction  aud  repair  depart- 
ment; but  he  had  been  \n  tbe  service  of  the 
company  previously  for  three  or  four  months 
In  the  same  department.  The  local  head- 
quarters of  the  department  were  at  Mus- 
kogee, OU.,  a  town  and  station  on  defend- 
ant's railway  60  miles  north  of  McAlester, 
and  where  the  foreman  of  the  bridge  depart- 
ment hired  plaintiff.  Eight  or  ten  miles 
south  of  McAlester  is  tin-  station  of  Savan- 
nah, and  to  this  station  iilairiUff.  on  Febru- 
ary 18,  1917,  was  ordered  t)y  the  general 
foreman  of  the  department  to  go  with  a  car- 
penter by  the  name  of  Hushes,  to  help 
Hughes  in  the  construction  of  a  seinafihore, 
a  device  used  by  the  railway  pompany  ro  sig- 
nal trains.  The  general  foreman  said  to 
plaintiff  In  Hughes'  presence,  "Tou  will  go 
with  Mr.  Hughes  to  Savannah  to  work  on  the 
semaphore  signal."  The  company  furnished 
Hughes  a  pass  for  the  trttn."«fiortatlon  of  him- 
self and  plaintiff  to  Siivannab.  The  pass 
was  for  "one  carpentpx  and  one  employs, 
when  presented  with  form  214 — between  sta- 
tions on  McAlester  Dlst."  Said  form  notified 
"passejjger  conductor.'!  and  train  auditors 
that  the  form  Identifli'd  Hughes  and  one 
man"  as  entitled  to  use  the  pas.s  from  Mus- 
kogee to  Savannah.  The  printed  rules  of  the 
company  regarding  the  use  of  pusses  were 
put  In  evidence,  and  one  of  them  provided 
that  no  pass  would  he  honored  on  a  freight 
train  not  scheduled  to  oarry  iiassengers  un- 
less it  bore  on  its  back  this  endorsement: 


1     #*=•• 
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"Good  oui  freight  trains."  Further,  that 
passes,  must  not  be  used  for  travel  on  per- 
sonal business.  Defendant  was  building  a 
new  depot  at  Savannah  and  a  new  sema- 
phore to  take  the  place  of  old  one  still  In  use. 
The  old  semaphore  was  used  for  signaling 
both  intrastate  and  interstate  trains  of  the 
defendant  company,  as  the  railway  lines  of 
the  company  extend  ttirough  several  states, 
and  it  operates  trains  through  them.  At  the 
time  of  the  accident  the  new  semaphore  had 
not  been  put  into  use  for  any  purpose;  but 
when  completed  it  would  be  one  of  a  succes- 
sion of  semaphores  along  the  interstate  lines 
of  the  defendant  company,  just  as  the  old 
one  was  and  had  been.  PlalntifT  and  the  car- 
penter. Hughes,  who  is  spoken  of  by  plain- 
tiff as  a  "straw  boss,"  worked  on  the  sem- 
aphore during  the  day  of  the  18th,  and,  not 
having  finished  It  at  the  hour  for  quitting 
work.  Intended  to  continue  their  task  the 
next  day.  Hughes  said  to  plaintiff  there 
"wasn't  any  place  to  stay  in  Savannah";  so 
they  would  run  up  to  McAlester  for  the  night 
and  return  to  Savannah  in  the  morning. 
Accordingly  they  took  passage  on  a  freight 
train  and  were  carried  to  McAlester,  the  con- 
ductor treating  the  pasa,  when  presented  by 
Hughes,  as  authority  to  carry  them.  Plain- 
tiff said  he  personally  knew  nothing  of 
whether  or  not  there  was  a  hotel  or  other 
place  to  stop  In  Savannah  and  didn't  look  for 
one.  They  spent  the  night  at  a  hotel  or 
boarding  house  selected  by  Hughes,  ate 
breakfast  at  a  restaurant  he  selected  and 
Went  to  the  depot  to  take  a  train  back  to 
Savannah.  A  freight  train  had  been  made 
up  at  North  McAlester,  two  miles  away,  and 
It  came  along  past  the  depot  at  McAlester  at 
8  o'clock,  but  did  not  stop.  Hughes  spoke 
to  the  engineer  or  some  one  in  the  engine  as 
it  passed,  and  then  told  plaintiff  they 
(Hughes  and  plaintiff)  would  get  on  that 
train.  Hughes  caught  the  train  near  the 
front  end ;  then  said  to  plaintiff:  "Come  on ; 
it  is  safe."  Plaintiff  attempted  to  get  on; 
but  when  he  caught,  or  caught  at,  a  grab- 
iron  on  the  side  of  a  car,  the  rocking  of  the 
train,  which  was  running  from  five  to  ten 
miles  an  hour,  according  to  diverse  testi- 
mony, threw  plaintiff  off  his  balance,  caused 
him  to  lose  his  hold  of  the  grablron,  and  he 
fell  under  the  train  and  received  the  injuries 
we  have  stated.  Plaintiff  testified  the  train 
seemed  to  be  gcdng  pretty  slow,  and  he 
thought  he  could  catch  it;  that  he  asked 
Hughes  if  It  was  safe  before  trying  to  get 
on,  because  he  (plaintiff)  did  not  know  at 
what  speed  the  train  was  running  or  wheth- 
er it  would  be  safe  to  attempt  to  catch  it 
He  and  Hughes  had  been  waiting  at  the  sta- 
tion since  7  o'clock,  and  the  defendant  com- 
pany afterward  paid  plaintiff  for  that  hour, 
which  was  the  one  when  his  day's  work  be- 
gan. There  was  testimony  that  passes  and 
orders  like  those  Hughes  was  given  for  him- 


self and  plaintiff  were  honored  on  freight 
trains  as  well  as  on  passrager  trains. 
Hughes  so  testified — said  he  tiad  used  such 
free  passes  for  from  three  to  five  years  on  all 
kinds  of  trains;  had  never  been  g^ven  a  l>ook 
containing  rules  about  the  use  of  passes ;  had 
used  them  "on  everything  that  came  along" 
going  to  and  coming  from  work,  and  wag 
never  instructed  not  to  ride  freight  trains 
with  such  a  pass.  It  should  be  stated  that 
in  an  accident  which  occurred  during  plain- 
tifTs  first  employment  by  defendant  his  right 
arm  was  broken  at  the  elbow  and  he  was  left 
crippled  in  that  arm,  so  his  use  of  It  was  not 
"very  good."  In  his  effort  to  clutch  the  grab- 
iron  he  caught  hold  with  his  right  hand,  bat 
failed  to  catch  with  his  left;  faUed  also  to 
place  his  foot  in  the  stirrup,  and  his  hold 
by  his  right  hand  was  Jerked  loose. 

For  convenience  we  have  spoken  of  the 
.Missouri,  Kansas  &  Texas  Railway  Cknnpany 
as  the  defendant  company;  but  the  actual 
defendant  is  Charles  B.  Schaff,  who  was  re- 
ceiver of  the  company  and  operating  Its  lines. 

The  petition  was  in  two  paragraphs,  of 
which  the  first  was  drawn  on  the  supposi- 
tion that  the  plaintiff  was  hurt  while  he  was 
assisting  defendant  as  a  carrier  engaged  in 
Interstate  commerce,  and  hence  the  case  was 
controlled  by  the  federal  Employers'  Liabil- 
ity Act  (U.  8.  Comp.  St.  {{  8657-^665).  The 
second  paragraph  stated  a  cause  of  action 
based  on  the  theory  tliat  plaintUTa  work 
when  he  met  with  the  injur?  was  in  connec- 
tion with  defendant's  Intrastate  business. 
The  court  instructed  there  could  be  no  re- 
covery on  the  second  cause  of  action. 

The  only  finding  of  negligence  upon  which 
the  Jury  were  authorized  to  return  a  verdict 
for  plaintiff  was  that  Hughes  gave  him  a 
negligent  order  to  get  on  the  moving  freight 
train.  In  addition  to  finding  that  averment 
had  t>een '  proved,  the  Jury  were  required  to 
find  the  following  facts:  Plalntifl  at  the 
time  of  the  Injury  was  engaged  In  defend- 
ant's service,  under  the  direction  and  control 
of  Hughes;  that  Hughes  was  foreman  over 
him  at  the  time,  and  had  authority  to  direct 
the  movements  of  plaintiff  in  going  alKiut 
his  work,  and  to  and  from  it;  Hughes  was 
furnished  with  a  pass  for  Iilmself  and  one 
employs ;  plaintiff  and  defendant  were,  at  the 
time,  engaged  in  interstate  commerce;  in 
obedience  to  the  order  of  Hughes,  and  in  the 
scope  of  plaintiff's  employment,  he  under- 
took to  get  on  the  train  and  was  Jerked  looee 
from  the  grablron,  caused  to  fall  under  the 
train  and  injured;  the  order  of  Hughes,  if 
given,  constituted  negligence;  plaintlfTs  in- 
juries were  the  direct  result  of  such  negli- 
gent order,  and  that  plaintiff  did  not  assume 
the  risk  of  the  hazard  to  wbldi  he  was  ex- 
posed. 

Whether  he  assumed  the  hazard  d^>ended, 
the  court  instructed,  on  whether  it  was  one 
ordinarily    incident    to    ttM    bosIneBs    and 
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known  and  appreciated  by  plaintiff;  bat  U 
plaintiff  was  not  aware  of  tbe  danger,  and 
did  not  appreciate  the  risk  of  getting  on  mov- 
ing freight  trains,  be  did  not  assume  the 
rislE. 

The  court  also  instructed  that  if  the  jury 
found  plaintiff  was  not  engaged  in  defend- 
ant's business  when  hurt,  but  for  his  own 
convenience  had  made  the  trip  to  McAlester, 
and  when  hurt  was  seeking  transportation 
back  to  his  place  of  employment,  plaintifC  as- 
sumed the  risk  of  boarding  the  train,  and 
the  verdict  must  be  for  defendant. 

A  verdict  was  given  for  plaintiff,  and  his 
damages  assessed  at  |26,000.  After  Judg- 
ment had  been  entered  on  the  verdict,  de- 
fendant took  this  appeal. 

[1,2]  1.  The  assignment  of  error  for  first 
attention  is  that  plaintiff  made  no  case  for 
the  Jury,  becaiCse  the  only  act  of  negligence 
the  Jury  was  required  to  find,  namely,  the 
order  of  Hughes  for  plaintiff  to  get  on  a 
moving  train,  occurred  when  neither  plain- 
tiff nor  Hughes  was  engaged  In  the  business 
of  defendant.  If  this  assignment  is  good, 
plaintiff  cannot  recover  on  either  the  feder- 
al statute  or  at  common  law.  According  to 
the  testimony  of  plaintiff  himself,  he  was 
free  to  go  where  he  pleased  after  the  day's 
work  was  over  and  to  edeet  for  himself  a 
place  to  eat  and  sleep.  Naturally  he  would 
defer,  somewhat,  to  Hughes,  his  foreman,  in 
choosing  lodgings ;  but  in  doing  so  would  not 
be  acting  under  Hughes'  authority  as  fore- 
man, but  simply  under  his  influence.  De- 
fendant had  neither  agreed  to  pay  plaintiff's 
personal  expenses  while  In  its  service,  nor 
had  reserved  any  control  over  him  in  respect 
of  his  board  and  lodging.  The  custom  is  so 
general  for  employes  of  a  railroad  company 
when  sent  oat  for  duty  on  the  line  to  live 
where  they  work.  In  some  boarding  house  or 
hotel,  or  in  "bunk  cars"  of  the  company, 
that  we  may  presume  it  was  Incumbent  on 
plaintiff  and  Hughes  to  stay  overnight  in 
Savannah,  If  they  could  find  a  suitable 
place;  that  is,  one  of  the  kind  commonly 
used  by  persons  in  similar  employment. 
Therefore,  unless  It  was  reasonably  neces- 
sary for  them  to  go  to  McAlester  to  spend 
the  night,  they  were  not  engaged  in  the  work 
of  the  company  while  they  were  away;  and 
the  company  Is  no  more  responsible  for  the 
accident  to  plaintiff  than  It  would  have  been 
if  they  had  gone  to  a  dance  at  McAlester 
and  the  accident  had  happened  during  their 
return  trip.  The  argument  for  plaintiff  at 
this  p<^t  leaves  out  of  view  the  necessity 
of  the  trip,  and  takes  for  granted  plaintiff 
and  Hughes,  whatever  was  their  reason  for 
going,  to  McAlester,  were  acting  in  the  scope 
of  their  employment  when  they  started  back 
after  7  o'clock,  the  hour  when  they  were  sup- 
posed to  commence  work  for  the  day.  But 
this  was  not  so  if  they  left  Savannah  rai  an 
errand  of  tbetr  own.    The  duty  of  plaintiff 
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to  obey  the  orders  of  Hughes  as  foreman 
was  primarily  to  do  so  when  at  Savannah 
and  at  work  <m  the  semaphore;  and  Hughes 
would  have  authority  over  his  movements  at 
McAlester  after  7  x>'clock  In  the  morning  only 
in  the  event  plaintiff  had  been  forced  to  go 
there  in  consequence  of  Inability  to  procure 
accommodation  for  the  night  at  Savannah. 
The  only  evidence  on  this  question  was  the 
testimony  of  plaintiff  himself  that  Hughes 
said  there  was  no  place  to  sleep  in  gavan- 
nah.  This  testimony  having  been  received 
without  objection  conduced  to  prove  the  ne- 
cessity to  hunt  quarters  elsewhere;  and,  for 
aught  that  appears,  McAlester  was  as  acces- 
sible as  any  place.  Such  being  the  condi- 
tion of  affairs,  the  pertinent  Inquiry  Is  not 
as  to  whether  plaintiff  and  Hughes  were 
within  their  employment  while  traveling  to 
McAlester,  and  while  passing  the  night  there, 
but  whether  they  were  engaged  in  defend- 
ant's service  on  the  way  back  to  their  task, 
and  after  the  hour  for  them  to  resume  work 
had  arrived. 

The  question  of  the  necessity  of  the  trip 
was  not  as  pointedly  Instructed  upon  as  It 
could  have  been;  but  an  Instruction  given 
by  the  court  of  its  own  motion,  fairly  pre- 
seoted  it.  In  the  absence  of  requests  by  the 
parties  for  more  definite  charges.  The  re- 
quests of  plaintiff  required  the  Jury  to  find 
the  command  of  Hu^es  was  given  "In  the 
due  performance  of  hia  duties";  but  did 
not  require  them  to  find  the  existence  of 
the  only  condition  under  which  the  command 
would  have  been  given  in  the  performance  of 
Hughes'  duty,  namely,  that  the  parties  had 
gone  to  McAlester  because  they  could  find 
no  place  to  stay  overnight  In  Savannah. 

A  refused  request  of  defendant  excluded 
a  verdict  for  plaintiff  If  t^e  Jury  found  he 
"was  required  to  provide  and  pay  for  his 
own  board  and  lodging;  had  the  right  to 
select  the  place  where  he  would  board  and 
lodge,"  and  in  the  exercise  of  that  right, 
went  with  Hughes  to  McAlester.  Said  in- 
struction took  no  account  of  the  possible 
necessity  to  go  there ;  and,  as  far  as  it  had 
any  merit,  was  covered  by  the  one  we  have 
summarized,  given  by  the  court  of  its  own 
motion  and  denying  a  recovery  if  the  trip 
was  taken  by  plaintiff  for  his  own  conven- 
ience and  not  as  Incident  to  bis  employment. 

In  view  of  the  evidence  to  prove  there  was 
no  place  In  Savannah  where  Hughes  and 
plaintiff  could  spend  the  night,  we  hold  }t 
was  not  shown  beyond  an  Inference  to  the 
contrary  the  parties  were  acting  outside  the 
scope  of  their  duty  to  defendant  when  the 
accident  happened. 

The  liability  of  an  employer  for  Injury 
to  a  workman  In  his  service,  where  the  work- 
man is  absent  from  the  place  of  his  task, 
d^ends,  in  instances  like  the  present,  on 
whether  the  absence  was  voluntary  on  the 
part  of  the  workman  and  for  some  purpose 
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of  hUi  own,  or,  for  some  reason,  was  Invol- 
untary and  oompellecl;  and  one  of  the  rea- 
sons may  be  the  conditions  at  the  spot  wliere 
his  task  lay.  Two  contrasted  cases  present 
this  proposition  clearly.  In  one  a  miner 
had  been  killed  by  an  ezi)osed  and  charged 
electric  wire  running  along  a  passage  in  the 
mine,  while  the  deceased  was  returning  at 
noon  from  a  social  call  on  a  fellow  work- 
man. The  defendant  was  held  nob  to  be 
liaMe  for  the  accident  on  the  theory  that 
the  deceased  was  a  servant  engaged  in  the 
master's  work  when  killed;  the  court  cit- 
ing in  support  of  the  proposition,  1  Shear. 
&  Red.  Negligence,  i  190;  Wright  t.  Raw- 
son,  62  Iowa,  329,  8  N.  W.  106,  35  Am. 
R«p.  275;  Kennedy  v.  Chase,  119  Cal.  637, 
62  Pac.  33,  63  Am.  St  Rep.  153.  In  the 
aspect  of  the  case  that  the  defendant  had 
maintained  a  defective  appliance  in  a  place 
where  it  was  dangerous,  because  the  work- 
men were  aecustomed  to  assemble  there,  the 
court  held  there  had  been  neglect  which  af- 
forded ground  for  recovery.  Ellsworth  v. 
Methoney,  104  Fed.  119.  44  C.  C.  A.  4S4, 
61  L.  R.  A.  3S9.  In  the  other  case  an  employe 
was  hurt  by  an  explosion  while  he  was  eat- 
ing lunch  on  a  dry  knoll  some  distance  from 
where  he  had  been  at  work.  According  to 
the  habit  of  the  workmen,  and  as  the  em- 
ployer knew,  he  had  gone  to  the  knoll  to 
eat  because  the  part  of  the  grounds  where 
be  was  working  was  marshy.  He  was  al- 
lowed to  recover.  Thomas  v.  Railroad,  108 
Minn.  485,  122  N.  W.  456,  23  L.  R.  A.  (N. 
S.)  954.  In  the  emergency,  such  as,  accord- 
ing to  the  immediate  hypothesis,  the  plain- 
tiff and  his  boss  found  themselves,  it  was 
as  good  cause  to  leave  Savannah  for  the 
night  as  wa°s  the  marshy  ground  for  the 
injured  employ^  to  go  to  the  dry  knoll  to 
spend  his  dinner  hour.  In  another  case 
very  similar  to  this  one,  an  electrical  en- 
gineer had  gone  out  on  a  line  of  the  de- 
fendant railroad  company  to  work,  and  In 
the  course  of  his  duty  was  due  the  next 
day  at  the  station  where  the  headquarters 
of  the  department  were  to  receive  further 
orders.  He  desired  to  get  In  the  previous 
evening,  so  he  might  obtain  a  night's  rest, 
and  to  accommodate  him  the  train  conductor 
at  the  station  where  he  had  been  working 
telegraphed  the  conductor  of  a  freight  train 
which  would  pass  the  station  to  "slow  down" 
there  so  plaintiff  could  get  aboard  and  be 
carried  to  headquarters.  The  conductor  did 
not  cause  the  train  to  "slow  down";  and, 
In  endeavoring  to  catch  the  side  of  a  car 
as  it  passed,  the  plalntio:  fell  under  it  and  an 
arm  and  leg  were  cut  off.  A  contested  point 
therein,  as  here,  was  whether  the  plaintiff 
was  engaged  In  interstate  business  when 
hurt:  the  railroad  company  arguing  that 
he  was  not  because,  at  the  time,  he  was  not 
engaged  in  any  work  at  all  for  the  company. 
In  disposing  of  the  proposition,  the  court 


declared  it  was  the  plaintiff's  duty  to  get 
back  to  headquarters,  and  until  his  duties, 
begun  in  the  morning,  were  concluded  at 
night,  he  must  be  regarded  as  being  engaged 
in  interstate  commerce;  meaning,  of  course, 
that  during  the  workday  he  was  in  the  com- 
pany's service,  and  as  its  trains  were  oigaged 
in  interstate  transportation,  the  plaintiff  was 
engaged  in  interstate  commerce.  The  point 
of  the  plaintiff's  freedom  of  action  at  the 
close  of  the  day  was  pressed ;  but  the  court 
rejected  It  because,  as  be  was  under  the 
duty  to  return  to  headquarters,  he  was  stUl 
occupied  for  the  company  when  he  attempted 
to  return  by  the  freight  train.  Dumphy 
V.  Railroad,  82  W.  Va.  123,  95  S.  E.  863. 
That  an  employ^,  on  his  way  to  and  from 
bis  work,  and  using  in  his  movements  the 
premises  or  an  instrumentality  of  the- master, 
which  he  is  authorized  to  use,  is  at  the 
time  in  the  master's  service  and  may  re- 
cover, if  hurt  by  any  negligible  defect  in  the 
property,  on  the  ground  of  a  breach  of  the 
master's  duty  to  furnish  a  safe  place  or 
appliance,  is  a  doctrine  accepted  by  many 
courts.  But  If,  when  hurt,  he  is  going  away 
from  his  task  on  his  own  business,  or  re- 
turning to  it  after  leaving  It  on  his  own 
business,  and  not  from  some  kind  of  com- 
pulsion, the  same  courts  rule  the  other  way. 
There  is  discord,  real  or  apparent.  In  the 
decisions,  and  the  cases  pro  and  con  are 
collected  in  notes  to  King  v.  Mendota  Coal 
Co.,  li.  R.  A.  1916F,  1220,  and  to  Taylor 
V.  Bush  &  Sons  Co.,  12  L.  R.  A.  (N.  S.)  853. 
And  see  Hartman  v.  Steamship  Co.  (D.  C.) 
244  Fed.  567.  The  court  of  last  resort,  in 
cases  of  injuries  to  employes  of  carriers 
engaged  in  Interstate  commerce,  huS  declared 
on  the  subject  as  follows: 

"In  leaving  the  carrier's  yard  at  the  dose  of 
bis  day's  work,  the  deceased  was  but  discharg- 
ing a  duty  of  his  employment.  See  North  Caro- 
lina R.  R.  Co.  V.  Zacbary,  232  U.  S.  248.  260. 
like  his  trip  through  the  yard  to  bis  engine 
in  the  morning,  it  was  a  necessary  incident  of 
his  day's  work  and  partook  of  the  character  of 
that  work  as  a  whole;  for  it  wag  no  more  an 
incident  of  one  part  than  of  another.  His 
day's  work  was  in  both  interstate  and  intrastate 
commerce,  and  so  when  he  was  leaving  the  yard 
at  the  time  of  the  injury  his  employment  waa 
fa  both."  Erie  R.  R.  Co.  v.  Winfield,  244  U.  S. 
170,  173,  37  Sup.  Ct.  556,  557  (61  L.  Ed.  1057, 
Ann.  Cas.  1918B,  662). 

G%e  same  prindple  of  liability  will  govern 
if  the  employ^  was  forced  away  from  the 
locality  of  hU  task  and  to  get  back  there 
was  directed  by  his  superior  to  use  an  in- 
strumentality of  the  employer,  when  the  or- 
der to  do  so  was  negligent  by  reaspn  of 
the  instrumentality  being  dangerous  to  use, 
either  from  a  defect  or  its  operation.  If 
Hughes  and  plaintiff  were  In  service,  as 
determined  by  the  test  we  have  pointed  out, 
when  the  former  directed  plaintiff  to  board 


Digitized  by 


Uoogle 


.i.i 


Mo.) 


WILLIAMS  V.  SCHAPP 
(2!:S.W.> 


41T 


the  moving  train,  then  the  case  Is  like  one 
heretofore  decided  by  tjite  court,  where  an 
employer  was  held  answerable  to  an  employe 
Injured  while  he  was  obeying  a  negligent 
order  of  his  foreman  to  board  a  train.  Foster 
T.  Bailroad,  115  Mo.  165,  21  S.  W.  916. 
See,  too,  York  v.  KaUroad,  117  Mo.  405,  22 
S.  W.  1081 ;  Herdler  v.  Range  Co.,  136  Mo. 
3,  37  S.  W.  115. 

[3]  2.  We  have  to  determine  next  whether 
plaintiff  was  engaged,  when  hurt.  In  a  task 
so  closely  connected  with  Interstate  com- 
merce as  to  bring  him  within  the  provisions 
of  the  federal  Employers'  Liability  Act  (Act 
Cong,  approved  AprU  22,  1908,  35  U.  S.  Stat. 
at  L.  65,  c.  149,  as  amended  by  act  approv- 
ed AprU  5,  1910  [U.  S.  Comp.  St.  {§  8657- 
8666]}.  The  statute  makes  a  common  carrier 
"llalde  In  damages  to  any  i)erson  suffering 
injury  while  he  is  employed  by  such  carrier 
in  snch  commerce" ;  that  la,  in  commerce 
between  any  of  the  several  states  or  terri- 
tories as  provided  in  the  first  lines  of  the 
act.  The  meaning  of  the  words  "while  he 
is  engaged  by  such  carrier  in  such  com- 
merce," controls  the  decision  of  the  question 
whether  state  law  or  the  federal  act  de- 
termines, in  a  pardcnlar  case,  the  liability 
of  the  carrier  to  an  injured  employe.  A 
mass  of  adjudlcadons  has  been  made  on  the 
subject  by  state  courts  of  last  resort  and 
federal  courts  of  intermediate  resort,  and 
some  of  them  favor  the  view  that  plaintiff 
was  injured  while  employed  by  defendant  In 
hiterstate  commerce.  Grow  v.  Oregon  Short 
Line  R.  Co.,  44  Utah,  160,  138  Pac.  398, 
Ann.  Cas.  1915B,  481 ;  Saunders  v.  Railroad, 
167  N.  C.  876,  83  S-  »•  678.  In  the  dted 
cases  employes  were  killed  while  assisting 
to  Install  on  the  lines  of  the  defendant  com- 
panies a  system  of  autcmiatic  block  signals 
similar,  we  understand,  to  the  semaphore 
plaintiff  was  working  on.  The  particular 
block  or  semaphore  the  deceased  brakemen 
were  helping  to  construct  had  not  been  com- 
pleted or  introduced  Into  the  general  system 
of  signaling  devices.  Neverthele.ss  the  courts 
thought  the  men  were  engaged  In  work  con- 
nected with  interstate  commerce,  because, 
in  the  first  case,  the  portion  of  the  system 
already  completed  was  In  use  for  signaling 
interstate  trains,  and  the  signaling  block 
the  deceased  was  engaged  upon  would  be  thus 
used  when  finished ;  and,  in  the  second  case, 
a  new.  system  of  signals  was  in  process 
of  erection  to  take  the  place  6t  an  old 
system ;  exactly  the  fact  here,  except  that 
this  plaintiff  was  helping  to  build  a  single 
semaphore  to  be  substituted  for  an  old  one. 
Without  referring  to  other  cases  to  the  same 
effect,  but  less  like  this  case  in  their  facts, 
we  state  that,  notwithstanding  the  cogency  of 
the  reasoning  of  the  opinions,  the  force  of  all 
of  them  as  precedents  appears  to  l>e  broken 
by  the  most  recent  decisions  of  the  Supreme 
Court  of  the  United  States  on  the  subject. 
222  S.W.-27 


1  Roberts,  Fed.  Llabll.  of  Carriers,  |  4S5, 
p.  840.  Where  the  carrier  conducts  both  an 
Intrastate  and  an  Interstate  business,  and 
its  employes  are  occupied  first  with  the  one 
and  then  with  the  other,  the  relation  of 
the  particular  work  the  employ^  is  perform- 
ing when  hurt  to  the  Interstate  business  of 
the  carrier,  is  resorted  to  as  one  criterion 
of  whether  the  federal  statute  controls,  and 
is  the  decisive  criterion,  we  think,  when  the 
facts  are  like  those  before  vai.  And  In  set- 
tling the  tests  of  the  application  of  the  stat- 
ute the  courts  have  been  forcpd  to  make 
close  distinctions.  According  to  the  latest 
judgments  of  the  Supreme  Court  of  the 
United  States,  It  is  not  essential  that  the 
appliance  the  Injured  employe  was  working 
on  at  the  time  was  or  had  been  itself  ac- 
tually In  use  as  a  means  of  Interstate  com- 
merce. If  it  was  "so  closely  connected  there- 
with as  to  be  a  part  of  it,"  to  quote  the 
language  of  the  opinion  In  the  Pedersen 
Case,_^29  U.  S.  146,  151,  33  Snp.  Ct.  648, 
649  (57  L.  Ed.  U25,  Ann.  Cas.  18140,  153). 
That  plaintiff  was  Injured  through  the  negli- 
gence of  a  coemploye  under  these  circum- 
stances: A  bridge  over  which  Interstate 
trains  passed  was  In  process  of  repair,  and 
the  repairs  consisted  in  taking  out  an  old 
girder  and  Inserting  a  new  one.  A  person 
had  to  pass  over  an  Intervening  temporary 
bridge  to  reach  the  old  one,  and  the  tem- 
porary bridge  was  In  use,  too,  for  Interstate 
trains.  While  carrying  a  sack  of  bolts  over 
the  temporary  bridge  to  the  one  undergoing 
repair.  Pedersen  was  negligently  run  down 
by  an  interstate  train.  He  was  held  to  have 
been  engaged  In  interstate  commerce  on  this 
line  of  reascmlng:  Bridges  are  indl^rnsable 
in  such  commerce  and  should  be  kept  In  re- 
pair, and  the  work  of  keeping  them  In  re- 
pair "Is  so  closely  related  to  such  commpree 
as  to  be  In  practice  and  legal  cunteiuplntlon 
a  part  of  It."   The  court  further  saldi 

"The  contention  to  the  contrary  procecdi 
upon  the  assumption  that  interstate  commerce 
by  railroads  can  be  separated  into  its  eeversl 
elements  and  the  nature  of  each  determined  re- 
gardless of  its  relation  to  others  or  to  the 
business  as  a  whole.  But  this  is  an  erroneous 
assumption.  The  true  test  always  is:  la  the 
work  in  question  a  part  of  the  interstate  com- 
merce in  which  the  carrier  is  engaged?  •  •  • 
Of  course,  we  are  not  here  concerni^d  with 
the  construction  of  tracks,  bridges,  engines  of 
cars  which  have  not  as  yet  become  instrumen- 
talities in  snch  commerce,  but  only  witK  iha 
work  of  maintaining  them  in  pro-per  condition 
after  thev  have  become  such  inntrumentalitim 
and  Swing  their  km  at  tuch."    We  emphasize. 

The  court  thought  the  work  of  taking  bolts 
to  the  old  bridge  to  be  used  In  repairing 
It,  though  a  minor  task  was  essentially  a 
part  of  the  larger  one.  Those  facta  were 
held  sufficient  to  sustain  a  finding  that  Peder- 
sen  was   engaged    in    Interstate    commcriW 
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wben  injured.  Three  Judges  dissented,  de- 
claring tbe  true  rule  was  tbat  only  em- 
ployes engaged  in  the  work  of  interstate 
transportation  were  within  the  act,  and  not 
those  who  kept  up  the  instrumentalities 
whereby  transportation  was  conducted.  The 
words  we  have  emphasized  suggest  that,  al- 
though an  employe  helping  with  repair  work 
upon  an  appliance  used  in  interstate  traffic 
is  within  the  statute,  one  engaged  in  con- 
structing an  appliance  that  will  be,  but  has 
not  yet  l>een,  so  used,  is  outside  the  scope 
of  the  act.  An  employe  who  was  negligently 
hurt  while  mining  coal  In  a  colliery  of  a 
carrier,  the  coal  to  be  used  in  interstate 
commerce,  was  held  not  within  the  act 
Del.,. etc.,  Ry.  v.  Yurkouls,  238  U.  S.  439, 
35  Sup.  Ct.  902,  59  L.  Ed.  1397.  In  111. 
Cent.  R.  Co.  v.  Behrens,  a  member  of  a  switch 
crew  was  killed  whUe  assisting  to  move  cars 
loaded  with  Intrastate  freight  in  the  city 
of  New  Orleans;  but  the  crew  also  handled 
interstate  freight.  The  court  decided  tlie 
deceased  was  not  within  the  purview  X)f  the 
federal  act  when  killed,  though,  upon  the 
completion  of  his  immediate  task,  he  was 
expected  to  engage  in  another  which  would 
have  been  a  part  of  interstate  transportation 
under  the  statute;  "for  by  its  terms,"  said 
the  court,  "the  true  test  is  the  nature  of 
the  work  being  done  at  the  time  of  the 
Injury."  233  U.  S.  473,  478,  34  Sup.  Ct.  646, 
648  (58  L.  Ed.  1051,  Ann.  Cas.  1914C,  163). 
In  Shanks  v.  Railroad  Co.  the  rulings  of 
the  United  States  Supreme  Court  up  to  the 
date  of  the  decision  were  reviewed,  and  In 
the  light  of  them  the  plaintiff  Shanks  was 
held  not  to  have  been  employed  in  interstate 
traffic  while  putting  in  a  shaft  to  transmit 
power  to  machinery  by  which  locomotives 
that  driew  both  interstate  and  intrastate 
trains  were  repaired.    The  court  said: 

"Coming  to  apply  the  test  to  the  ease  .  in 
hand,  it  is  plain  that  Shanks  was  not  employed 
in  interstate  transportation,  or  in  repairing  or 
keeping  in  usable  condition  a  roadbed,  bridge, 
engine,  car  or  other  instrument  then  in  use  in 
such  transportation. .  What  he  was  doing  was 
altering  the  location  of  a  fixture  in  a  machine 
shop.  The  connection  between  the  fixture  and 
interstate  transportation  was  remote  at  best, 
for  the  only  {unction  of  the  fixture  was  to 
communicate  power  to  machinery  used  in  re- 
pairing parts  of  engies  some  of  which  were 
used  in  such  transportation."  239  U.  S.  656, 
559,  36  Sup.  Ct.  188,  190  (60  L.  Ed.  436,  U  R. 
A.  1916C,  797). 

The  like  ruling  was  uiade  where  an  em- 
ploye lost  his  life  in  switching  coal  from  a 
storage  track  to  a  coal  shed,  thence  to  be  tak- 
en to  bins  and  chutes  and  used,  as  occasion 
required,  on  locomotives  engaged  in  both 
kinds  of  commerce.  The  court  siiid  there  was 
no  close  or  direct  relation  to  interstate  trans- 
portation in  taking  the  coal  to  the  chutes; 
that  the  employe  was  doing  no  more  than 


putting  the  supply  In  a  convenient  place  for 
use  when  it  was  required.  Chicago,  etc^  Ey. 
V.  Harrington,  241  U.  S.  177,  36  Sup.  Ct.  517, 
60  JU  Ed.  941.  A  plaintiff  had  been  injured 
while  working  in  a  tunnel  which  was  in  the 
process  of  construction  by  a  carrier  and  to 
be  part  of  iU  line  for  all  its  trains.  At  the 
time  of  the  accident  It  was  incomplete  and 
bad  never  been  used  In  interstate  commerce. 
The  opinion  said  It  was  certain  under  tbe  re- 
cent decisions  of  the  court,  whatever  doubt 
might  have  existed  at  the  time  tbe  Judgment 
below  was  rendered,  that  the  plaintiff  was 
not  engaged  In  Interstate  commerce  at  the 
time  he  was  hurt;  consequently  no  cause  of 
action  was  alleged  under  the  federal  act 
Raymond  v.  Railroad,  243  U.  S.  43, 37  Sup.  Ct 
268,  61  L.  Ed.  583.  An  employe  hurt  while 
employed  on  the  construction  of  a  bridge 
which  had  never  been  provided  with  rails  nor 
used  as  a  railroad  was  not  doing  interstate 
work  when  hurt  in  the  course  of  his  employ- 
ihent  although  the  employer  Intended  the 
bridge  to  be  a  means  of  interstate  traffic  when 
It  was  completed.  Bravhi  v.  Railroad,  217 
¥ea.  234,  133  G.  G.  A.  228.  The  opinion  said 
the  bridge  had  not  been  used  in  Interstate 
transportation  and  could,  not  be  used  until 
finished;  the  tact  that  the  intention  was  to 
dse  it  at  some  future  time  did  not  make  it  a 
means  of  interstate  commerce ;  the  Intention 
might  be  changed  and  the  bridge  not  be  used 
In  that  way  at  all.  Answering  the  argnment 
aiat  the  cutout,  of  which  the  bridge  would 
constitute  a  part,  was  the  correction  of  a  de- 
fect In  the  defendant's  road  for  interstate 
trains,  tbe  court  said  the  argument  was  too 
remote  and  inconsequential ;  'that  the  build- 
ing of  tbe  cutoff  was  a  new  construction  work 
as  mnch  as  wouhi  he  the  building  of  a  new 
engine  or  car  to  take  the  place  ot  an  engine 
or  car  worn  out  In  Interstate  commerce. 

The  national  courts  in  construing  the  act 
in  question,  and  in  order  to  determine  tbe 
status  of  an  employe  injured  when  employed 
upon  an  instrumentality  which,  as  yet  has 
not  been  put  into  use  in  Interstate  business, 
but  is  intended  to  be,  have  drawn  a  dlstino- 
tion  between  construction  work  and  repair 
work,  and  hold  a  workman  engaged  in  repairs 
on  an  appliance  employed  in  interstate  traf- 
fic is  within  the  provisions  of  the  act;  where- 
as one  helping  to  make  a  new  appliance  to  be 
thus  used  In  the  future  is  not  so  engaged. 
This  is  the  rule  formulated  in  an  exhaustive 
annotation  on  the  question,  wherein  many 
cases  are  cited  in  its  support  Airline  K.  R. 
V.  Horton,  L.  R.  A.  1915C,  note  on  foot  of 
page  63.  It  is  true,  as  said  in  a  well-reaaon- 
ed  case,  the  distinction  between  repairs  and 
construction  work  must  not  be  too  finely 
drawn;  tbe  particular  matter  the  court  then 
had  under  advisement  being  whether  an  em- 
ploye killed  in  putting  in  new  cross-arms  on 
old  poles  to  carry  electric  wires  used  in  tele- 
graphing and  signaling  was  engaged  in  inter- 
state commerce.    The  court  held  tbe  work 
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was  lit  the  nfttare  of  repairs,  and  therefore 
tbe  case  fell  wltbin  the  federal  act.  Ross  ▼. 
Sheldon,  176  Iowa,  618,  154  N.  W.  499.    Nei- 


ther the  semaphofe  plaintifl  was  assisting  to  '  of  freight  trains.    In  fact  this  very  one  was 


build  nor  the  new  depot  was  yet  in  use  in  aay 
kind  of  commerce;  for  the  old  semaphore  and 
d^wt  had  not  been  discarded.  In  fact  the 
new  ones  were  Incomplete  and  the  semaphore 
appears  to  have  been  far'  from  completion. 
As  suggested  by  Judge  Sanborn,  In  tbe  Bravis 
Case,  neither  had  eyer  been  used,  and  it  is 
possible  neither  ever  would  be  used,  tor  some 
mishap  might  destroy  them. 

[4-(]  The  substantive  rules  of  tort  liabUity, 
as  fixed  by  "the  adjudications  In  this  state,  dif- 
fer materially  from  those  which  obtain  in 
cases  falling  under  the  federal  statute,  par- 
ticularly in  regard  to  the  doctrines  of  con- 
tributory negligence  and  assumption  of  ttie 
risk.  Under  the  law  of  the  state,  contribu- 
tory negligence  on  the  part  of  an  injured  par- 
ty is  usually  a  defense ;  whereas  under  the 
federal  statute  it  goes  only  to  reduce  dam- 
ages; and  assumption  of  the  risk  is  given  a 
wider  scope  by  the  national  courts  than  is  al- 
lowed in  Missouri.  The  Supreme  Court  of 
the  United  States  has  held  that  in  a  case 
within  the  act  of  Congress,  the  federal  law 
"is  exclusive  and  supersedes  state  laws  upon 
the  subject."  Chicago,  etc.,  Ry.  v.  Wright, 
239  U.  S.  648,  551,  36  Sup.  Ct  185,  186  (60  L. 
Ed.  431).  For  these  reasons  It  is  plain  that 
if  a  cause  of  action  was  not  within  the  scope 
of  the  act,  but  was  tried  as  though  it  were, 
it  must  be  retried  unless  the  rules  of  law,  af 


terms  of  the  pass,  and,  if  Hughes'  testimony 
Is  true,  he  did  not ;  for  he  said  similar  passes 
always  had  been  honored  by  the  conductors 


honored  on  the  trip  from  Savannah  to  Mc- 
Alester.  There  Is  no  merit  in  the  contention 
that  plaintiff  was  attempting  to  trespass. 

The  free  pass  was  admissible  as  an  Item  of 
evidence  to  prove  plaintiff  was  under  Hughes' 
authority.  Inasmuch  as  it  read  In  favor  of 
Hughes  and  "1  man,"  and  had  been  turned 
over  to  him.  Being  In  Hughes'  custody  all 
the  time,  so  that  if  separated  from  him  plain- 
tiff would  have  been  deprived  of  Its  benefit, 
and  maybe  without  means  of  any  kind  to  take 
him  to  Savannah,  it  l)ore  upon  the  issue  of 
plaintiff's  oontxlbatory  negligence  and  as- 
sumption of  the  risk.  It  was  treated  In  the 
second  instruction  given  for  plaintiff  in  a 
manner  to  magnify,  in  tbe  eyes  of  the  jury, 
its  importaiaeei  and  confuse  them  regarding 
the  issues  to  which  it  was  relevant.  Wliere- 
fore  the  instruction  was  a  comment  on  one 
part  of  the  evidence,  and  adapted  to  give  the 
impression  that  the  possession  of  Hughes 
made  bis  order  to  plaUitiff  a  negligent  one. 
As  we  have  said,  the. pass  and  his  custody  of 
It  had  a  bearing  on  his  authority  to  give  the 
order,  and  on  whether  or  not  plaintiff  was 
Justified  in  obeying  it,  but  did  not  haye  a 
bearing  on  the  issue  of  the  character  of  the 
order.  That  matter  depended  on  the  speed  of 
the  train,  tbe  experience  of  plaintiff,  his 
physical  condition,  and  the  Uke  facts.  The 
Jury's  attention  should  not  have  been  fixed  on 


fectlng  liability   and  as  established  by   the  |  the  pass  to  the  degree  It  was  in  an  Instruction 


courts  of  the  state,  are  the  same  as  those 
which  obtain  under  the  federal  statute,  or 
are  less  favorable  to  the  party  against  whom 
the  verdict  was  given. 

Plaintiff's  counsel  insists  defendant  should 
not  l>e  heard  to  say  no  recovery  can  be  had 
under  the  federal  act,  because  the  court,  at 
defendant's  request,  Instructed  against  a  ver- 
dict on  the  second  count,  which  declared  on  a 
common-law  liability.  Mayl)e  there  would  be 
force  to  this  contention  if  defendant  had  In- 
sisted below  the  question  of  its  liability  was 
governed  by  the  federal  law ;  but  the  position 
taken  by  defendant  was  that  there  was  no 
case  under  either  law,  and  so  it  requested  a 
dmi^e  that  plaintiff  was  not  entitled  to  re- 
cover on  the  first  count,  and  another  charge 
that  he  was  not  entitled  to  recover  under  the 
second  count  The  court  refused  the  first  re- 
quest and  gave  the  second — erroneously,  we 
think. 

[7-1]  3.  Too  much  attention  was  given  by 
both  Eddes  to  the  free  pass  Hughes  had  for 
himself  and  plaintiff.  The  defendant  con- 
tends plaintiff  was  a.  trespasser  in  attempting 
to  board  a  freight  train,  because  the  pass 
gave  no  right  to  ride  on  freight  trains,  and 
under  the  rules  of  the  comimny  it  could  not 
be  used  in  that  way.  Neither  plaintiff  nor 
Hughes  knew  anything  about  the  rules,  and 
plaintiff  did  not  know   anything  about  the 


submitting  the  Issues  of  whether  the  order 
of  Hughes  was  negligently  given  and  whether 
he  ought  to  have  known  It  was.  Smith  v. 
Woodmen  of  the  World,  179  Mo.  119,  77  S.  W. 
862.  Though  this  error  by  itself  may  not 
have  been  prejudicial  to  the  extent  of  caus- 
ing a  reversal,  it  should  be  avoided  on  an- 
other trial. 

If  we  are  right  in  our  Judgment  that  tbe 
case  does  not  come  within  the  federal  act,  the 
Issues  of  contributory  negligence  and  assump- 
tion of  the  riak  will  t>e  governed  by  the  rales 
of  law  touching  those  subject  that  prevail  in 
this  state. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

BLAIR,  P.  J.,  and  WOODSON,  J.,  concur. 

GRAV£>8,  J.  (dissenting).  I  dissent  in  this 
case  because  the  plaintiff's  evidence,  in  my 
Judgment,  fails  to  make  a  case  either  at  com- 
mon law  or  under  the  federal  act.  I  agree 
with  my  learned  Brother  In  his  reasoning  as 
to  there  being  no  showing  of  liability  under 
the  federal  act;  but  I  am  of  opinion  that  nei- 
ther Hughes  nor  plaintiff  was  about  the  mas- 
ter's business  at  the  time  of  the  accid,ent. 
The  evidence  as  to  their  reason  tot  the  trip  to 
McAlester  is  entirely  too  shadowy  to  form 
the  basis  of  liability.    The  necessity  of  such 
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a  trip  Is  not  sufficiently  shown.    It  Is  highly   of  Greene  county  aforesaid,  and  a  Tecdict 


r* 


improbable  that  these  two  men  could  not  have 
found  food  and  lodging  at  or  near  their  place 
of  work.  At  least  it  Is  clear  tliat  plaintiff, 
made  no  effort  so  to  do  and  was  in  no  posi- 
tion to  show  necessity  for  his  trip. 

Other  suggestions  might  be  made,  but  these 
will  suffice.    I  therefore  dissent 


STATE  V.  HARRI&     (No.  21998.) 

(Supreme  Court  of  Misaouri,  Division  No.  2. 
June  10,  1920.) 

1.  inM»t  «=>10— Rape  «=»20— Informatloi  held 
•ufflclent. 

Under  Rev.  St  1900,  |S  4381,  4471,  472S, 
and  Laws  1913,  p.  218,  an  information  charging 
statutory  rape,  and  incest  M4  sufficient. 

2.  MarriaBe<8=>50(l)  — Witnesses  <3=352(7)  — 
Evidence  held  to  show  common-law  marriage, 
maklag  womaa's  testimony  Inadmissible. 

In  criminal  prosecution,  evidence  held  to 
make  a  prima  facie  case  of  common-law  mar- 
riage between  accused  and  woman  offered  as 
witness  by  the  state,  which,  being  uncontrovert- 
ed,  rendered  the  witness^  incompetent  to  testify 
against  accused's  objection,  under  Rev.  St. 
1009,  {  6242. 

3.  Rape  «s>57(l)— Evideaee  of  prosecatrix's 
age  saffldent  to  go  to  Jnry. 

In  trial  for  statutory  rape,  evidence  Iteld 
to  make  it  a  jury  question  whether  the  com- 
plaining witness  was  under  15  at  time  of  the  al- 
leged crime. 

4.  Criminal  law  «=>37l(9)— Other  acts  of  In- 
tercourse not  admissible  to  show  Intent  In 
statutory  rape  case. 

In  view  of  Const,  art  2,  ||  12,  22,  in  trial 
for  statutory  rape,  the  court  erred  in  permit- 
ting the  state  to  show,  for  the  purpose  of  show- 
ing intent,  other  acts  of  intercourse  by  accus- 
ed, aside  from  that  charged  in  the  information; 
intent  and  motive  being  immaterial  as  to  statu- 
tory rape. 
Williams,  P.  J.,  dissenting  in  part 

Appeal  from  Criminal  Court,  Oreene  Coun- 
ty;   Arch  A.  Johnson,  Judge. 

William  Harris  wa^  convicted  of  rape,  and 
appeals.    Reversed  and  remanded. 

On  Itecember  11,  1918,  the  prosecuting  at- 
torney of  Greene  county,  Mo.,  filed  in  the 
office  of  the  clerk  of  the  criminal  court  of 
said  county  an  information  in  two  counts, 
charging  defendant,  William  Harris,  with 
the  crimes  of  statutory  rape  and  incest  On 
December  13, 1918,  appellant  filed  a  demurrer 
to  said  information,  which  was  overruled. 
On  December  14,  1918,  defendant  was  ar- 
raigned, and  entered  a  idea  of  not  guilty  as 
charged  In  the  information.  On  December 
14,  1918,  the  case  was  tried  before  a  Jury 


was  returned  In  words  and  figures  following; 
to  wit: 

"We,  the  jnry,  find  the  defendant,  William 
Harris,  guilty  of  rape  as  charged  in  the  first 
count  of  the  information,  and  assess  his  pun- 
ishment at  imprisonment  in  the  penitentiBry  for 
a  term  of  ninety-nine   (00)  years. 

"Frank  Killingsworth,  Foreman." 

On  December  17,  1918,  defendant  ffled  bis 
motions  for  new  trial  and  In  arrest  of  judg- 
ment, which  were  respectively  overruled  on 
December  10,  1918.  On  said  last-jiamed  date 
sentence  was  duly  pronounced  In  accord- 
ance with  the  terms  of  the  verdict  aforesaid. 
The  Bvidence. 

The  state's  evldraice  tends  to  show  that 
the  defendant  in  this  case,  William  Harris, 
was  42  years  of  age,  and  the  father  of  three 
daughters,  Ruth,  Lucy,  and  Josephina  The 
niother  of  these  girls  was  deceased,  and  de- 
fendant had  for  about  7  or  8  years  been 
living  with  one  Etta  Wheaton,  who,  under  the 
name  of  Etta  Harris,  held  herself  out  as 
his  wife.  She  testified  that  she  was  every- 
where introduced  as  such,  and  was  referred 
to  as  "mother"  by  the  children.  On  or  about 
August,  1917,  the  defendant,  Eltta  Wtaeatoo, 
Lucy,  and  Josephine  moved  to  the  farm  of 
Luther  Byrum,  some  three  or '  four  miles 
southeast  of  Springfield,  in  Greene  county. 
On  this  farm,  besides  the  dwelling  house, 
was  a  large  two-story  bam.  In  the  lower 
portion  was  kept,  besides  the  stock,  small 
grain,  such  as  oats  and  com.  The  upper 
portion,  or  loft,  was  used  for  tbe  storing 
of  hay.  It  was  in  this  bam  that  defendant 
committed  the  acta,  ctmstituting  the  crime 
for  the  commission  of  which  he  was  charged 
and  convicted.  The  daughters  of  defendant 
were  accustomed  to  help  him  with  his  diores 
and  were  frequently  with  him  In  tbe  bam. 
It  was  during  one  of  these  occasions  that 
defendant  had  sexual  Intercourse  with  Lacy 
and  Josephine.  The  latter  testified  on  the 
witness  stand  that  she  was  present  at  that 
time,  and  saw  ber  ftitber  have  Inteccoarse 
with  Lucy.  He  bad  ber  lie  down  upon  tbe 
hay,  unbuttoned  his  trousers,  raised  her 
clothes,  got  on  top  of  her,  and  had  connecti<a 
with  her.  She  testified  further  that,  after 
the  act  with  Incy,  be  then  called  to  ber  to 
come  and  lie  down  on  the  bay,  and  with  ber 
he  also  bad  Intercourse.  Defendant  gave 
Lucy  10  cents  and  Josephine  S  cents,  as  tbe 
latter  said,  "for  that."  Josephine  stated  she 
saw  defendant  have  Intercourse  with  lAcy 
once  after  that,  and,  while  she  did  not  know 
how  many  times  her  father  had  had  Improper 
relations  with  Lucy,  yet  she  knew  he  did  so 
in  the  bam  "quite  a  few  times."  Sometimes 
it  would  be  upstairs,  and  sometimes  down. 
Josephine,  according  to  ber  testimony  waa 
18  years  of  age. 
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Etta  Wbeaton  teetifled  that  she  bad  been, 
living  wltii  tbe  defendant  about  7  years,  dur- 
ing all  of  which  time,  she  held  herself  out 
to  the  public  as  bis  wife,  and  bad  lived  with 
him  until  very  recently,  until  the  gfirls  came 
and  told  her  stories  against  their  fkther; 
that  she  last  lived  with  defendant  In  Platts- 
burg.  Ma,  and  while  they  were  residing  there 
she  saw  defendant  early  one  morning  get  into 
tbe  bed  with  Lucy.  They  were  both  in  their 
nightdothes.  She  afterwards  accused  de- 
fendant of  having  had  intercourse  with  his 
daughter,  and  shortly  after  that  time  he  left 
Plattsburg.  In  July  she  heard  that  her  hus- 
band had  married  another  woman,  Alice 
Weaver.  She  tben  wrote  to  Miss  Hull,  tbe 
police  matron  of  Springfield,  stating  in  her. 
letter  that  defendant  had  been  having  sexual 
intercourse  with  Lucy.  She  further  testi- 
fied' that,  after  the  marriage  of  defoidant, 
she  sent  Lucy,  who  was  then  living  with  her, 
to  Springfield  to  her  father  for  him  to  take 
care  of;  that  she  also  discovered  her  hus- 
band In  the  act  of  intercourse  with  another 
daughter.  Roth,  In  Patton  alley  in  the  city 
of  Springfield. 

When  Lucy  was  called  to  the  stand,  she 
stated  tbat  she  was  bom  in  Monteer,  Shan- 
non county,  Mo.,  and  lived  there  imtil  she 
was  of  the  age  of  9  years.  While  living  In 
Monteer,  her  father  bad  Intercourse  with 
her.  Tram  Monteer  they  moved  to  Spring- 
field, and  then  to  tbe  Bynun  farm  in  that 
vicinity.  Here  again,  she  states,  he  had 
Intercourse  with  her — how  many  times  she 
does  not  know.  Her  story  bears  out  that  of 
Josephine  In  nearly  every  particular  as  to 
the  acts  of  Intercourse  committed  in  tbe  bam. 
Lucy  testified  that  she  was  14  years  of  age. 

On  behalf  of  tbe  defendant  the  evidence 
tended  to  show  that  he  bad  been  living  with 
Etta  Harris  (Wbeaton)  for  nearly  7  or  8 
years,  and  that  they  were  living  together  as 
husband  and  wife;  tbat,  while  they  were  on 
the  Byrum  farm,  he  never  did,  at  any  time, 
have  sexual  or  criminal  relations  with  either 
Lucy  or  Josephine,  nor  did  be  in  Plattsburg 
at  any  time  have  Intercourse  with  Lucy; 
that  the  time  referred  to  by  Etta  Wbeaton 
he  had  merely  gone  to  Lucy's  bed,  and  kissed 
her,  before  starting  to  his  work.  In  this  he 
is  supported  by  Lucy,  for  she  testified  that 
it  was  not  tra& 

Ruth  Hunter,  another  daughter,  testified 
that  she  never  did,  at  any  time,  see  any  im- 
proper relationship  between  her  father  and 
Josephine  or  Lucy;  tbat  neither  of  her  sis- 
ters had  at  any  time  made  any  complaint  to 
her,  or  in  her  presence,  relative  to  any  mis- 
treatment of  them  by  her  father;  that  It 
is  not  true  her  father,  at  any  time,  ever  had 
sexual  Intercourse  with  her. 

Defendant  maintains  that  this  charge  was 
instituted  against  him  because  of  Jealousy. 
Both  Ruth  and  Lucy  testified  that,  at  the 
time  Etta  Wbeaton  learned  of  bis  marriage^ 


she  was  very  angry.  Ruth  stated  that  Etta 
tried  to  get  her  to  go  to  Springfield  and 
swear  out  a  warrant  against  her  father; 
that  upon  her  refusal  to  do  so  £%ta  persuaded 
Lucy  to  do  so. 

Mrs.  Weaver,  who  testified  In  behalf  of  de- 
fendant, stated  that  Lucy  came  to  her  house 
shortly  before  the  trial,  and  stayed  over- 
niifht ;  that  she  stated  to  her  that  the  diarg- 
es  made  against  the  defendant,  her  father, 
by  her  (Lucy)  were  false ;  tbat  Mrs.  Wbeaton 
had  forced  her  under  heavy  threats,  and 
she  had  been.  Induced  to  make  the  charge  by 
Mr.  (XDay  and  Miss  Hull.  In  her  cross- 
examination,  Lucy  testified  that  she  had  told 
Mrs.  Weaver  the  charges  against  her  fathw 
were  false.  She  further  testified  that  she 
wrote  a  letter  to  the  prosecuting  attorney, 
and  told  him  she  did  not  want  to  testify 
against  her  father,  for  the  reason  that  the 
charges  were  false. 

There  is  some  evidence  that  Lucy  was  In 
the  bablt  of  frequenting  streets  and  rooming 
bouses  with  men ;  that  her  reimtation  in  this 
connection  was  bad ;  and  William  Mcllheny, 
deputy  sheriff  of  Greoie  county,  testified 
that,  when  Lucy  and  Josephine  attended 
school  out  near  his  place,  their  reputation 
for  telling  the  tmth  was  not  good. 

Cash  Lawhead,  clerk  of  the  circuit  court 
of  Howell  county,  testified,  that  Record 
Book  O  of  said  court  contained  an  entry 
showing  that  defendant  had  been  convicted 
and  sentenced  to  the  penitentiary  from  How- 
ell county  for  the  breaking  of  Jail.  The  de- 
fendant blifmelf  stated  that  he  had  been  so 
convicted,  and  served  a  term  of  two  years  in 
the  penitentiary. 

Such  other  facts  as  may  be  necessary  will 
be  considered  in  the  opinion.  The  defend- 
ant, in  due  time,  appealed  the  cause  to  this 
court 

Val  Mason  and  John  H.  Falrman,  both  of 
Springfield,  for  appellant. 

Frank  W.  McAllister,  Atty.  Gen.,  and  H. 
P.  Ragland  and  J.  W.  Broaddus,  Asst  Attys. 
Gen.,  for  the  State. 

BAILDT,  O.  (after  stating  the  f^cts  ^a 
above).  [1]  1.  Tbe  information,  omitting 
caption  and  verification,  reads  as  follows: 

"Paol  O'Day,  prosecuting  attorney  witnm  and 
for  the  county  of  Greene,  in  the  state  of  Mis- 
souri, under  his  oath  of  office  informs  the  court 
that  William  Harris,  late   of  tbe  county  and 

state  aforesaid,  on  the day  of  September, 

A.  D.  1909,  at  the  county  of  Howell  and  stats 
of  Missouri,  was  then  and  there  convicted  in  the 
circuit  court  of  Howell  county,  Missonri,  of  tbe 
crime  of  breaking  jail  and  escaping,  and  was 
sentenced  to  serve  a  term  of  two  years  in  the 
penitentiary,  and  was  afterwards  discharged 
upon  compliance  with  his  sentence,  and  there- 
after on  or  about  the day  of  September, 

1917,  in  the  county  of  Greene,  in  the  state  of 
Missouri,  the   said   WQliam  Harris  then  and 
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there  upon  one  Lucy  Harris,  a  female  child  nli- 
der  the  age  of  fifteen  years,  to  wit,  of  the  age 
of  fourteen  years,  unlawfully  and  feloniously 
did  make  an  assault,  and  her,  the  jsaid  Lucy 
Harris,  then  and  there  unlawfully  and  felo- 
niously did  carnally  know  and  abuse,  contrary 
to  the  form  of  the  statute  in  such  cases  made 
and  provided  and  against  the  peace  and  dignity 
of  the  state. 

"And  the  said  Panl  O'Day,  prosecuting  attoi^ 
ney  within  and  for  the  county  of  Greene,  in  the 
state  of  Missouri,  under  his  oath  of  office  fur- 
ther informs  the  court  that  William  Harris, 
late  of  the  county  and  state  aforesaid,  on  the 

day  of  September,  A.  D.   1909,  at  the 

county  of  Howell  and  state  of  Missouri,  was 
then  and  there  convicted  in  the  circuit  court 
of  Howell  county,  Missouri,  of  the  crime  of 
breaking  jail  and  escaping,  and  was  sentenced 
to  serve  a  term  of' two  years  in  the  peniten- 
tiary, and  was  afterwards  discharged  upon 
compliance  with,  his  sentence,  and  thereafter  on 

or  about  the day  of  September,  1917,  in 

the  county  of  Greene,  in  the  state  of  Missouri, 
the  said  William  Harris  being  then  and  there 
the  father  of  one  Lucy  Harris,  and  the  said 
William  Harris  and  Lucy  Harris  being  then  and 
there  persons  within  the  degree  of  consangldn* 
ity  within  which  marriages  are  by  law  declared 
to  be  incestuous  and  void,  to  wit,  being  then 
and  there  father  and  daughter,  did  then  aud 
there  unlawfully,  incestuously,  knowingly,  felo- 
niously, and  willfully  commit  fornication  with 
each  other,  by  then  and  there  having  sexual  in- 
tercourse together,  contrary  to  the  form  of  the 
statute  in  such  cases  made'  and  provided  and 
against  the  peace  and  dignity  of  the  state. 

"Paul   O'Day,   Prosecuting  Attorney." 

The  above  Information  is  sufficient  to  meet 
the  requirements  of  the  law.  Section  4471, 
R.  S.  1909;  section  4725,  R.  S.  1909;  Laws 
of  1913,  p.  218;  section  4381,  R.  S.  1909; 
State  V.  Oertel,  217  S.  W.  loc.  dt.  66;  Kel- 
ley'B  Orlm.  Law  &  Practice,  |  935. 

[2]  2.  It  Is  contended  by  appellant  that: 

"The  court  erred  in  admitting,  over  the  ob- 
jection and  exception  of  the  defendant,  the  tes- 
timony of  Etta  ECarris,  who  was  the  legal  wife 
of  defendant." 


This  assignment  presents  an  important  in- 
quiry In  the  case,  and  can  only  be  determin- 
ed by  the  evidence  before  us.  It  appears 
from  the  record  that  Etta  Wheaton  (Harris) 
had  a  case  pending  against  her  hi  above 
court,  wherein  she  was  charged  with  the 
crime  of  living  In  adultery  with  defendant. 
She  was  offered  as  a  witness  by  the  state, 
and  her  counsel  objected  to  her  competency 
as  a  witness,  because  any  testimony  that  she 
might  give  may  tend  to  incriminate  herself, 
and  because  she  Is  the  wife  of  defendant. 
Defendant  likewise  objected  to  her  testifying 
as  a  witness  In  the  case,  because  she  Is  the 
common-law  wife  of  defendant.  This  last 
objection  was  overruled,  and  an  exception 
duly  saved  by  defendant  Upon  examina- 
tion  by  defendant's  counsel,  Etta  Harris  tes- 
tified as  follows: 


■  "Q.  Tou  say  you  commenced  to  live  with  the 
defendant,  William  Harris,  about  7  years  ago? 
A.  Yes,  sir, 

"Q.  And  have  lived  with  him  all  the  time,  un- 
til recently,  as  his  wife,  haven't  you?  A,  Yea, 
sir. 

"Q.  Been  introduced  as  his  wife?  A.  Every- 
where. 

"Q.  Been  known  as  his  wife  everyirtieret  A. 
Yes,  sir." 

On  cross-examination,  she  testified  sub- 
stantially as  above  quoted. 

Josephine  Harris,  witness  for  the  state, 
testified  on  this  subject  as  follows: 

"Q.  Who  lived  there  on  the  Bynim  place?  A. 
Who  lived  there  with  us? 

"Q.  Yes,  what  members  of  your  family?  A. 
My  father  and  sister  Lucy  and  my  stepmother. 

"Q.  What  is  your  stepmother's  name?  A. 
Etta  'Wheaton. 

"Q.  Tou  say  yonr  stepmother;  do  yon  mean 
to  say  that  William  Harris,  yonr  father,  and 
Etta  Wheaton,  lived  together  as  man  and  wife? 
A,  They  were  man  and  wife. 

"Q.  That  is  your  understanding?    A.  Yea,  sir. 

"Q.  You  mean  to  say  you  understand  they 
were  married?    A.  Yes,  sir." 

Def«ndant  testified  as  follows: 

"Q.  I  will  ask  you  to  state  to  the  jury  how 
long  yon  lived  with  Etta  Harris.  A.  Well,  now, 
I  couldn't  say  positively,  7  or  8  years. 

"You  lived  in  tins  town  (Springfield)  a  good 
part  of  that  time?    A.  Yes,  sir. 

"Q.  During  all  that  time  you  and  Etta  Harris 
were  living  together  as  husband  and  wife?  A. 
Yes,  sir;  that  was  because  I  intended  to  marry 
her." 

The  testimony  of  Lucy  Harris  tends  to 
corroborate  that  heretofore  quoted,-  in  re- 
gard to  the  alleged  common-law  marriage  of 
defendant  and  Etta  Harris. 

There  is  nothing  in  the  record  tending  to 
contradict  the  testimony  heretofore  quoted. 
Regardless  of  the  law  relating  to  marriages 
in  other  jurisdictions,  we  are  satisfied,  from 
the  foregoing  testimony,  a  prima  facie  case 
was  made  tending  to  show  that  at  the  time 
of  trial  defendant  and  Etta  Harris  sustain- 
ed, as  to  each  other,  under  the  laws  of  this 
state,  the  relation  of  husband  and  wife. 
Carglle  et  al.  v.  Wood  et  al.,  63  Mo.  501; 
Dyer  v.  Brannock,  66  Mo.  391,  400,  27  Am. 
Rep.  359 ;  State  v.  Gonce,  79  Mo.  600 ;  State 
V.  Cooper,  103  Mo.  266,  15  S.  W.  327;  Top- 
per V.  Perry,  197  Mo.  531,  .95  S.  W.  203,  114 
Am.  St.  Rep.  777;  Bishop  v.  Brittain  Inv. 
Co.,  229  Mo.  loc.  clt  728,  729,  730,  731,  129 
S.  W.  668,  Ann.  Cas.  1912A,  868;  Pope  v. 
Mo.  Pac.  Ry.  Oo.,  175  S.  W.  loc.  cit  957; 
Ranch  v.  Metz,  212  S.  W.  loc.  clt.  362;  Im- 
boden  v.  Trust  Co.,  Ill  Mo.  App.  234,  86  S. 
W.  263;  Plattner  v.  Plattner,  116  Mo.  App. 
405,  91  S.  W.  457;  Davis  v.  Stoufter,  132  Mo. 
App.  556,  112  S.  W.  282;  18  Ruling  Case 
Law,  {  14,  p.  393. 
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Without  any  evicleace  In  tbe  record  tend- 
ing to  controvert  the  facts  relating  to  tbe 
conunon-law  marriage  aforesaid,  we  are  of 
the  opinion,  that  the  trial  court  committed 
error  in  permitting  £tta  Harris  to  testify  as 
a  witness  in  the  casei,  over  the  objection  of 
defendant.  In  a  criminal  prosecution 
against  the  ba(d>and,  the  wife  cannot  legal- 
ly testify  against  him,  over  his  objection. 
Section  5242,  B.  S.  1909;  State  T.  Evans,  138 
Mo.  loc.  dt  125,  30  S.  W.  462.  60  Am.  St 
Rep.  549. 

[3]  3.  It  Is  strenuously  insisted  that  the 
trial  court  committed  error  in  submitting  tbe 
canse  to  the  Jury,  without  the  state  proving 
that  Lucy  Harris,  in  Septeml>er,  1917,  was 
under  th«  age  of  15  years.  Lucy  Harris  tes- 
tified, without  objection,  that  she  was  14 
years  of  age.  Her  mother  was  dead,  and 
the  defendant  taUei  to  testify  upon  this  sub- 
ject The  state  «^eted  the  best  evidence  ob- 
tainable. It  is .  claimed  the  testimony  of 
Mrs.  Wearer  discloses  that  Lucy  Harris  was 
16  years  of  age.  This  testimony  was  given 
at  the  trial  In  December,  1918.  The  Infor- 
mation charges  that  the  offense  was  com- 
mitted in  September,  1917.  It  was  therefore 
a  question  for  the  Jury  as  to  whether  Lucy 
Harris  was  under  15  years  of  age  In  Sep- 
tember, 1917,  when  the  ofEense  Is  alleged  to 
have  been  committed. 

[4]  4.  It  Is  claimed  that  the  trial  court 
erred  in  permitting  the  state  to  show  other 
act^  of  intercourse  on  the  part  of  defendant, 
aside  from  that  charged  i&  the  information. 
This  testimony  was  not  properly  objected  to 
by  defendant  but  in  the  instructions  given 
by  the  court,  and  to  the  giving  of  which  de- 
fendant objected  at  the  timet  U>e  following 
appears: 

"And  In  this  connection  you  are  further  in- 
■tnicted  tliat  testimony  of  other  acts  of  sexual 
intercourse  by  the  defendant  with  Lucy  Harris 
or  Ruth  Harris  are  competent  only  for  tbe  pnr* 
pose  of  showing  the  intent  with  which  the  de- 
fendant acted  on  the  occasion  on  which  the 
defendant  is  charged  and  on  trial  in  this  case." 

That  Is  to  say,  this  instruction  means  that 
the  other  acts  of  sexual  intercourse  are  com- 
petent for  the  purpose  of  flzing  the  intent 
with  which  the  defendant  had  sexual  inter- 
course with  Lucy,  as  charged,  In  September, 
1917.  Now,  if  Lucy,  at  that  time,  was  under 
15  years  of  age,  the  Intent  with  which  the 
act  was  done  is  wholly  immaterial,  as  the 
crime  was  committed,  if  the  defendant  had 
sexual  intercourse  with  Lucy  under  such  cir- 
cumstances, regardless  of  his  intent  In  the 
recent  case  of  State  t.  Belknap,  221  S.  W. 
39  not  yet  [officially]  reported,  the  following 
assignment  of  error  was  made: 

"The  court  erred  in  allowing  the  state  to 
introduce  evidence  of  many  attacks,  when  tbe 
defendant  could  only  be  tried  for  one  attack  and 
one  crime." 
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The  author  of  this  opinion,  in  passing  up^ 
on  the  above  assignment  said: 

"This  contention  la  without  merit  The  evi' 
dence  of  tbe  prosaratriz,  in  respect  to  this  mat- 
ter, 'vraa  given  without  objection.'  In  addition 
thereto,  'defendant'  bad  hfo  testify  as  to  'still 
other  assaults'  of  defendant  "not  referred  to  in 
chief.' " 

The  above-quoted  portion  of  the  opinion  is 
correct  and  we  have  no  fault  to  And  with 
same,  but  as  a  matter  of  obiter  dicta  we  fur- 
ther observed: 

"These  different  assanlts  were  admissible  for 
the  purpose  of  showing  an  intent  upon  the  part 
of  defendant,  even  if  an  objection  had  been 
made.  SUte  v.  Miller,  263  Ho.  I.  c.  334,  par. 
II,  172  S.  W.  385,  Ann.  Cas.  1916A,  1099; 
State  V.  CampbeU,  210  Mo.  1.  c.  233,  109  S.  W. 
706.  14  Ann.  Cas.  403;  State  v.  Patrick,  107 
Mo.  1.  c.  155,  17  S.  W.  066." 

Upon  a  careful  reconsideration  of  tbe 
above  question,  we  are  now  of  the  opinion 
that  the  last  quotation  above  mentioned  does 
not  properly  declare  the  law  under  the  stat- 
ute, where  defendant  is  charged  with  statu- 
tory rape  upon  a  female  child  under  15  years 
of  age.  Under  such  circumstances,  it  Is  im- 
material what  motive  may  have  Induced  the 
defendant  to  commit  the  act,  nor  what  bis 
Intention  was  in  committing  the'  same.  If  be 
had  sexual  intercourse  with  Lucy  Harris  in 
September,  1917,  and  she  was  under  15  years 
<a  age  at  tbe  time,  he  was  guilty  of  statuto- 
ry rape,  without  regard  to  the  Intent  with 
wbi<A  the  act  was  done. 

Other  crimes  of  a  similar  nature  are  inde- 
pendent for  which  defendant  may  be  tried 
and  convicted,  if  pleaded  in  separate  counts 
of  information.  They  can  have  no  bearing 
on  tbe  question,  as  to  whether  Lucy  Harris 
was  under  16  years  of  age  in  August  1917, 
nor  as  to  whether  defendant  had  sexual  in- 
tercourse with  her  during  said  time.  Hence 
defendant's  prior  or  subsequent  acts  of  sex- 
ual intercourse,  whether  with  Lucy  Harris 
or  any  other  female,  on  principle  and  com- 
mon fairness,  should  not  be  the  subject  of 
inquiry  before  the  Jury,  unless  covered  by  a 
separate  count  in  the  information.  In  which 
tbe  state  Is  proceeding  against  him  in  re- 
spect to  such  charge,  as  an  Independent 
crime. 

5.  Aside  from  the  foregoing  observations, 
and  considered  from  a  constitutional  view- 
point the  prior  and  subsequent  acts  of  sexu- 
al Intercourse,  heretofore  referred  to,  ought 
not  to  be  the  subject  of  luvestigation,  unless 
charged  as  separate  and  Independent  crimes, 
in  separate  counts  of  the  information.  Sec- 
tion 12  of  article  2  of  our  Constitution  pro- 
vides that: 

"No  person  shall  be  proiecuted  criminally  for 
felony  or  misdemeanor  otherwise  than  by  tn- 
dictment  or  information,  which  shall  be  concur- 
rent remedies,"  etc.     (Italics  ours.) 
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'  It  Is  evident  that  the  framers  of  our  Oon- 
stltutlon  contemplated  that  every  man  was 
presumed  to  be  Innocent  of  crime  until  prov- 
en guilty.  They  contemplated  that  the  courfS 
should  g^lve  the  accused  the  benefit  of  this 
presumption  in  prosecutions  for  crimes. 
They  did  not  contemplate  that  the  state 
might  charge  defendant  with  the  specific 
crime  of  statutory  rape  in  August,  1917,  and, 
proceeding  by  ambush,  attempt  to  prove  an- 
other Independent  crime  of  the  same  nature 
on  the  Ist  day  of  January,  1918,  having  no 
connection  with  the  one  under  consideration, 
which  had  never  been  pleaded  in  the  infor- 
mation, and  without  any  opportunity  having 
been  afforded  the  accused  to  meet  said 
charge.  To  our  mind  It  is  plain  that  the 
framers  of  said  section  12  intended,  in  cases 
like  the  one  before  us,  that  the  state  should 
set  out  In  different  counts  of  the  informa- 
tion the  separate,  Independent  crimes  sought 
to  be  investigated  at  the  trial. 

Section  22  of  the  same  article  of  our  Oon- 
stitntlon  clearly  recognizes  the  Justice  of 
Jlbis  contentlim,  for  It  Is  there  said: 

"In  criminal  prosecntlons  the  accused  shall 
bave  tbe  right  *  *  *  to  demand  the  nature 
tnd  oa«»e  of  the  aeou$ation,"  etc.    (Italics  ours.) 

Does  this  mean  that  ho  may  be  Informed 
(or  the  first  time  at  the  trial  as  to  the  na- 
ture and  accusation  against  him  In  respect 
to  these  independent  crimes  not  mentioned 
In  the  information?  Or  does  It  contemplate 
that  no  Inquiry  can  be  had  in  respect  to 
these  Independent  crimes,  which  have  no 
bearing  on  tbe  case  in  question,  unless  the 
Information  so  charges,  by  an  appropriate 
court.  In  order  that  defendant,  In  the  orderly 
administration  of  Justice,  may  be  Informed 
as  to  the  charges  which  he  will  be  called  up- 
on to  meet? 

We  therefore  conclude  that,  whether  tested 
upon  principle  or  by  the  provisions  of  our 
Gonstltntion,  other  similar  acts  of  inter- 
course, aside  from  the  one  cliarged  in  the  in- 
formation, which  tend  to  show  statutory 
rape,  should  not  be  Investigated  at  the  trial, 
unless  covered  by  the  information  In  a  sep- 
arate count,  as  constituting  a  separate  crime. 
No  injustice  can  be  done  the  state  In  con- 
struing the  law  as  above  indicated,  for,  if 
the  prosecuting  attorney  is  in  possession  of 
evidence  tending  to  show  prior  and  subse- 
quent a<cts  of  a  similar  character,  he  can  In- 
vestigate the  same  at  tbe  trial  under  sepa- 
rate counts  of  the  Information,  without  be- 
ing required  to  elect  on  which  count  he  will 
proceed.  By  pursuing  the  latter  course,  the 
state  guarantees  to  the  accused  a  constitu- 
tional trial  in  the  open,  with  Imowledge  of 
the  nature  and  accusation  presented  against 
him. 

6.  Pursuing  the  same  subject  still  further, 
let  us  consider  the  concrete  case  presented 
here.    The  defendant  Is  charged  in  the  inform 


matlon  with  having  committed  tbe  crime  of 
statutory  rape  by  having  sexual  interoonrse 
with  Lucy  Harris,  a  female  child  under  the 
age  of  15  years,  in  Oreene  county.  Mo.  It 
was  only  necessary  for  the  state  to  prove  at 
the  trial  that  defendant  had  sexual  inter- 
course wlUi  Lucy  Ilarris  In  Greene  county, 
Mo.,  at  the  time  charged  in  the  information, 
and  that  at  said  date  she  was  under  15 
years  of  age.  If  defendant  had  sexual  inter- 
course with  Lucy  Harris  under  said  circum- 
stances, he  was  guilty  of  statutory  rape  at 
that  time,  regardless  of  tbe  motive  or  Intent 
with  which  he  committed  the  same,  regard- 
less of  his  past  character,  life,  and  conduct; 
and  regardless  of  his  subsequoit  acts  and 
conduct  Other  acts  of  a  similar  character, 
either  prior  or  subsequent  to  that  charged 
In  the  Information,  are  not  admissible  In  evl- 
deace,  according  to  our  cone^tion  of  tbe 
law,  unless  pleaded  in  seiwrate  counts  as  in- 
dependent crimes,  and  Investigated  axxord- 
Ingly. 

The  conclnstons  heretofore  announced  are 
sustained  by  well-considered  autborlUea, 
among  which  may  be  found  tbe  following: 
State  V.  Spray,  174  Mo.  569,  74  8.  W.  846. 
and  numerous  cases  cited;  State  v.  Boat- 
ris^t,  182  Mo.  loc.  dt  61.  81  S.  W.  460; 
State  V.  Hyde,  284  Mo.  loa  dt  224,  226,  136 
S.  W.  816,  Ann.  Cas.  1912D,  191;  State  ▼. 
Teeter,  289  Mo.  475,  144  S.  W.  445;  State  ▼. 
Wellmon,  258  Mo.  802,  161  S.  W.  795 ;  State 
V,  Bersch,  276  Mo.  loc.  dt.  414,  415,  416,  207 
S.  W.  809;  8  Ruling  Case  Law,  f  104,  p.  198. 
Autfaorttlefl  may  be  found  to  the  contrarr, 
but,  keeping  in  mind  the  provisions  of  oar 
Oonstltatlon,  supra,  and  that  crimes  of  the 
diaracter  charged  here  speak  for  themsdves, 
regardless  of  the>  motives  or  intent  with 
which  tbey  are  committed,  they  should  not  be 
followed  In  this  kind  of  a  case. 

7.  We  have  considered  all  the  questions 
necessary  in  the  retrial  of  the  cause.  On 
account  of  the  errors  heretofore  pointed  oat 
the  cause  is  reversed  and  remanded  ttx  a 
new  trlaL 

MOZLEY,  0.,  concurs. 
WHITE,  0.,  concurs,  except  as  to  para- 
graphs 4.  5,  and  6. 

PER  CURIAM.  The  foregoing  oplnl<m  of 
RAILEY,  C,  is  hereby  adopted  as  the  opin- 
ion of  tbe  court. 

WALKER  and  WILLIAMSON,  JJ.,  concnr. 
WILLIAMS,  P.  J.,  concurs  In  paragraphs  1, 2, 
3,  7,  and  result,  but  dissents  as  to  the- views 
expressed  in  paragraphs  4,  5,  and  6,  on  the 
ground  that  evidence  of  prior  acts  of  sexual 
intercourse  between  the  same  persons  la  ad- 
missible, not  for  the  purpose  of  proving  In- 
tent, but  for  the  purpose  of  proving  defend- 
ant guilty  of  the  crime  with  whidi  he  stands 
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cliarged,  nnder  the  rale  announced  In  State 
T.  Palmberg,  199  Mo.  233,  loc.  clt  250,  87  S. 
W.  see,  lie  Am.  St.  Bep.  476. 


STATE  V.  MORGAN.    (No.  21928.) 

(Sopreme  Court  of  Mimonri,  DiTiaion  No.  2. 
June  4. 1920.) 

It  Burglary  «=922— OmlMlon  of  Information  to 
alioo*  owaership  of  ear  broken  Into  fatal. 
Omiasion  of  informatioii  for  burglary  in 
the  second  degree  and  larceny  to  allege  the 
ownership  of  the  railroad  car  charged  to  have 
been  entered  is  fiitaL 

2.  Criminal  law  «=3l032(5)— Failure  to  alleoo 

owaership  of  car  broken  Into  may  be  raised 

la  Supreme  Court. 

The  objection  that  an  information  charging 

bnrglary  in  the  second  degree  and  larceny  fails 

to  allege  the  ownership  of  the  car  charged  to 

have  been  broken  into  inay  be  r^sed  for  the 

first  Ume  in  the  Sopreme  Court. 

Error  to  Clrcnit  Court,  Jackson  County; 
Balplt  S.  liBtabaw,  Judge. 

Oscar  B.  Morgan  pleaded  guilty  to  burgla- 
ly,  and  after  sentance  be  brings  error.  Re- 
versed and  remanded. 

Frans  E.  Llndquist,  of  Kansas  City,  for 
plaintiff  In  error. 

Frank  W.  McAllister,  Atty.  Qen.,  and 
Lewis  Hord  Cook,  Sp.  Asst  Atty.  Geiu,  for 
the  State. 


WILLIAMSON,  J.  The  appellant,  Oscar  B. 
Morgan,  pleaded  guilty  to  the  charge  of  bur- 
glary only.  In  an  Information  charging  him 
wltb  the  crime  of  burglary  In  the  second 
degree  and  larceny,  and  was  sentenced  to 
confinement  in  the  state  penitentiary  for 
the  term  of  three  years.  Upon  that  judg- 
ment he  has  duly  sued  out  a  writ  of  error. 

The  offense  charged  in  the  Information  Is 
that  api)ellant — 

"did  nnlawfnlly,  feloniously,  and  bnrglarionsly 
break  into  and  enter  a  certain  building,  a  rail- 
road car  No.  8364-M  &  St.  L,  there  situate, 
the  same  being  a  building  in  which  divers  goods, 
wares,  merchandise,  and  valuable  things  were 
then  and  there  kept  for  sale  and  deposited,  with 
felonious  intent  the  said  goods,  wares,  mer- 
chandise, and  velnable  things  in  the  said  build- 
ing then  and  there  being  then  and  there  un- 
lawfully, feloniously,  and  burglariously  to  steal, 
take,  and  carry  away,  and  hats,  caps,  of  the 
value  of  eighteen  doIlDLrs,  of  the  value  of  eight- 
een dollars,  of  the  goods  and  property  of  Mis- 
aonri  Pacific  Railroad  Company,  a  corporation, 
in  said  building  then  and  there  being  found,  did 
.then  and  there  unlawfnlly,  feloniously,  and  bur- 
glariously steal,  take,  and  carry  away,  against 
the  peace  and  dignity  of  the  state." 


[1,2]  It  will  be  observed  that  the  Informa- 
tion contains  no  allegation  of  the  ownership 
of  the  railroad  car  therein  mentioaed.  The 
state  confesses  that  this  omissiim  is  fataL 
It  has  been  so  held  times  without  numt>er. 
State  T.  Henschel,  250  Mo.  263,  167  S.  W. 
311;  State  v.  KeUey,  206  Mo.  686,  105  S.  W. 
606,  12  Ann.  Caa  681;  State  v.  Evans,  217 
S.  W.  30.  It  would  serve  no  useful  purpose 
to  reiterate  the  oft-repeated  reasoning  upon 
which  such  informations  are  held  to  be  de- 
fective. Such  an  objection  may  be  raised 
for  the  first  time  in  this  court  State  v. 
Henschel,  supra;  State  v.  Patterson,  169 
Mo.  98,  69  S.  W.  1104. 

This  case  should  be  reversed  and  remand- 
ed for  further  proceedings  consistent  wltb 
this  opinion.    It  to  so  ordered. 

All  concur. 


STATE  V.  STETSON  et  al.    (No.  21907.) 

(Supreme  t}onrt  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

1.  Grtmlnai  law  «=3ri69(7)  —  EvIdONO  that 
third  pereon  had  pleaded  fullty  te  erlmo 
ehamed  agalnet  defenlants  hoM  pnjadielal 
error. 

In  a  prosecution  for  robbery  in  the  first 
degree  brought  against  two  defendants,  testi- 
mony that  a  third  party  had  pleaded  guilty  to 
the  same  charge  held'  prejudicial  error,  in  view 
of  other  evidence  connecting  such  third  party 
with  defendants  and  creating  a  suspicion  that 
they  were  all  members  of  one  group. 

2.  Criminal  law  «=3374— Evidence  of  other  of- 
fenses held  Improper,  In  absence  of  prelimi- 
nary IdentHloation  of  defendante. 

In  prosecution  of  two  defendants  for  rob- 
bery, testimony  by  a  state's  witness  that  he 
had  bcea  held  up  the  same  night  by  three  men 
driving  a  track,  but  that  he  was  unable  to  iden- 
tify the  defendants  as  the  persohs  involved 
held  error,  since  facts  in  connection  with  other 
crimes  should  not  be  introduced  without  first 
identifying  the  defendants  with  the  crime. 

Appeal  from  St.  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 

Joseph  Stetson  and  W.  F.  Schantz  were 
convicted  of  robbery  in  the  first  degree,  and 
they  appeal.    Reversed  and  remanded. 

Frank  C.  aMalley,  of  St.  Louis,  for  appel- 
lants. 

Frank  W.  McAllister,  Atty.  Gen.,  and  Clar- 
ence P.  Le  Mire,  Asst.  Atty.  Gen.,  for  the 
State. 

WHITE,  C.  By  Information  filed  in  the 
circuit  court  of  the  city  of  St.  Louis  the  ap- 
pellants and  one  John  Lennon  were  jointly 
charged  with  robbery  in  the  first  degree. 
Lennon  pleaded  guilty.  The  other  two  de- 
fendants, were  put  upon  trial  before  a  jury 
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whldb  returned  a  verdict  of  gnllty  and  as- 
sessed their  puntshments  at  imprisoninent  in 
the  penitentiary  for  five  years.  From  that 
Judgment  they  appealed. 

John  J.  Kuhn,  a  grooer,  employed  at  2701 
Russell  avenue  In  the  dty  of  St.  Louis,  lived 
at  2912  Shenandoah  avenue  in  the  south  cen- 
tral part  of  the  city.  On  the  evening  of  the 
8th  of  March,  1919,  Kuhn's  wife  and  two 
cliUdren  were  visiting  her  cousin  at  4644 
Newberry  terrace.  After  Kulin  quit  work 
that  evening  he  walked  home  and  started  to 
the  place  where  Ills  wife  was  visiting,  for 
the  purpose  of  accompanying  her  and  the 
children  home.  After  alighting  from  the 
street  car  about  two  bloci»  from  his  destina- 
tion, 4644  Newberry  terrace,  Kulin  started  to 
walk  that  distance.  Tliis  was  between  11 J^ 
and  11 :46  at  night.  On  tiis  way  he  was  ac- 
costed by  three  men,  one  of  whom  drew  a 
gun.  They  faeld  blm  up  and  robbed  Iiim  of 
hla  watch  and  something  over  $40  in  money. 
After  the  highwaymen  had  robbed  him  they 
told  him  to  run  up  the  alley.  Instead  of 
that  he  yelled  for  help,  and  the  r<^bers  took 
to  tttelr  heela^  He  followed  them  a  short 
distance,  and  saw  them  get  into  a  light  auto- 
mobile track  and  drive  away.  Defendant 
Stetson  was  18  years  of  age,  and  Schantz  was 
20  years  of  age. 

About  a  week  later  the  officers  arrested 
Walter  Stetson,  brother  of  the  defendant,  Obe 
John  Mott,  and  one  Tony  Ellerman.  The  last 
named  owned  a  grocery  and  saloon  and  the 
Ford  truck  in  which  it  was  suspected  the 
robbers  escaped  after  the  holdup.  The  de- 
fendant Joseph  Stetson  went  to  the  police 
station  for  the  purpose  of  iaauiring  why  his 
brother  was  detained  there,  when  Kuhn,  who 
was  present,  idoitlQed  him  as  one  of  the  rob- 
bers. Subsequently,  after  other  arrests  were 
made,  six  all  together,  Kuhn  "pldsed  out" 
from  the  sir  the  three  against  whom  the  in- 
formation was  filed.  Evidence  was  offered 
to  show  that  several  other  holdups  took  place 
by  men  in  a  £V>rd  truck  tluit  same  night. 
Kuhn  did  not  recognize  the  truck  in  which 
the  robbers  fled  from  where  lie  was  robbed 
as  a  Ford  truck  at  tlie  time,  but  afterwards 
claimed  to  have  identified  the  same  truck 
when  he  saw  it  at  the  police  station. 

The  defense  was  an  alibi.  Each  of  the  de- 
fendants swore  that  he  went  to  a  picture 
show  that  evening,  each  at  a  dlfTerent  place, 
and  was  at  home  In  t)ed  before  the  hour  at 
which  the  holdup  took  place.  Each  waa  cor- 
roborated by  members  of  his  own  family. 
Several  character  witnesses  were  Introduced 
in  defense  to  show  that  the  defendants  en- 
joyed good  reputations. 

I.  Error  is  assigned  to  the  action  of  the 
court  in  permitting  Kuhn,  the  prosecuting 
witness,  to  refer  to  I^ennon,  the  codefendant, 
as  the  "fellow  who  pleaded  guilty,"  and  to  the 
remarks  made  by  the  circuit  attorney  and 


by  the  court  in  that  connection.     Kuhn  in 
explaining  the  Incident  used  these  words: 

"Those  two  young  men  (referring  to  the  de- 
fendanU)  and  the  on*  that  pleaded  guil^  held 
me   up." 

Objection  was  made  to  this  remark,  and 
the  court  instructed  the  Jury  to  disregard  the 
statements  made  by  the  witness.  The  wit- 
ness, however,  several  times  lat»  mentioned 
Ijennon  in  the.  same  way — as  the  one  who 
pleaded  guilty. 

Tlie  court  gave  no  further  instruction  to 
the  Jury  in  relation  to  the  statement,  bat  ad- 
monished the  witness  not  to  speak  of  Jjeanaa 
in  that  manner.  Finally,  after  the  witness 
liad  repeatedly  referred  to  Lennon  as  the  one 
who' had  pleaded  guilty,  the  attorney  for  de- 
fendant made  a  vigorous  complaint,  and  de- 
manded the  state  should  produce  T<pnnon, 
when  this  occurred: 

"The  Court:  I  dofi't  think  so;  proceed.  (To 
which  ruling  of  the  court  the  defendants  Stet- 
son and  Schantz  then  and  there  duly  excepted.) 

"Mr.  lAcy:  If  one  of  the  men  implicated  in 
the  crime  happens  to  plead  guilty,  we  can't 
help  that;  and  I  think  that  these  defmdants 
are  fully  protected  by  your  honor's  inatroctioos, 
and  I  think  that  the  jurors  know  their  duty, 
and  that  they  won't  consider  the  plea  of  guilty 
against  these  men;  and  they  wiD  not  do  it,  I 
know. 

"The  Court:  Proceed  with  the  case. 

"Mr.  O'Malley:  I  am  going  to  offer  some  tes- 
timony, but  I  suppose  your  honor  will  not 
permit  it. 

"The  Court:  'Buea  why  are  yon  gdng  to  of- 
fer it?  I -presume  that  Lennon  pleaded  guilty 
because  he  was  gnllty.  Proceed  with  the  case." 
(To  whidh  ruling  and  statement  of  the  court 
the  defendants  Stetson  and  Schauta  then  and 
there  duly  excepted.) 

In  order  to  appreciate  the  significance  and 
effect  of  these  statements.  It  la  necessary  to 
understand  the  relation  of  the  boys  to  each 
other.  Each  of  the  defendants  on  trial  ad- 
mitted that  he  was  acquainted  with  I/ennoo. 
It  was  shown  that  they  and  Lennon  were  as- 
sociates. When  John  P.  Roach,  sergeant  de- 
tective^ was  on  the  stand  he  testified  that  he 
had  information  that  all  "three  sti<Aups"  on 
the  night  of  March  8th  were  by  men  driving 
a  Ford  truck.  He  arrested  tlie  owner  of  flie 
truck,  Tony  Ellerman,  the  def^idant  Stet- 
son's brother,  and  one  Mott,  and  subsequently 
Lennon  and  the  other  two  defendants.  He 
explained  his  method  in  this  way: 

"Q.  How  did  you  happen  to  pick  up  Iiennon? 
A.  Well,  if  you  want  me  to  explain  it,  I  can 
explain  it. 

"Q.  An  right  A.  I  know  these  boya  for  14 
years. 

"Q.  What  boys?  A.  The  whole  bunch  of 
them;   I  walked  10  years  over  there. 

"Q.  What  boys?  A.  Lennon  and  the  two 
Stetson  boys  and  Schantz  and  John  O'Brien  and 
a  kid  named  Carrigan;  and  after  I  got  this  in- 
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formation  about  th«  track,  I  knew  who  ima 
Jriving  the  track. 

"Q.  Who  was  driving  it?  A.  Walter  Stetson; 
and  I  knew  right  away  who  to  figure  on  in 
doing  this  job. 

"Q.  Do  yon  know  anybody  else  that  drives  a 
Ford  truck?" 

[1]  Thus  we  hare  the  suspicion  of  an  officer 
directed  to  a  certnln  group  of  boys,  Including 
the  three  defendants.  When  he  got  Informa- 
tion atxnit  tite  truck,  he  knew  who  \«as  driv- 
ing It;  that  Is,  be  knew  some  one  of  the 
gang  he  had  Just  mentioned,  Including  Len- 
uon,  the  two  Stets<Hi  boys,  and  Schantz.  He 
"knew  right  away  who  to  fignre  on  in  doing 
this  Job."  Thus  the  two  defendants  were 
directly  connected  with  Lennon ;  manifestly 
the  impresMon  was  made  upon  the  Jury  at 
once  that  the  three  went  together,  oi>erated 
together.  If  Lennon  was  guilty,  of  o6\lrBe 
the  other  defcndants  were  guilty.  They  were 
so  cl«s^y  associated  in  the  suspicion  and 
eAcplanatlon  of  the  detective  that  the  Jury 
natnraUy  would  conclU(}«  that  the  guilt  of 
one  was  evidence  of  the  gnllt  of  all.  Under 
these  dtvumstances  It  was  highly  Improper 
to  show  In  any  way  that  l>nnon  had  pleaded 
guilty.  The  conrt,  after  once  Instructing  the 
Jury  to  disregard  the  statement,  permitted 
the  witness  to  repeat  the  identification  of 
Lennon  as  "the  boy  that  pleaded  guilty" 
without  a  puffldently  forcible  reprlDuind  to 
put  a  stop  to  It.  Then  the  circuit  attorney 
so  far  forgot  himself  as  to  state,  "If  one  of 
the  men  Implicated  In  the  crime  happens  to 
plead  guilty,  we  can*t  help  that."  This  is 
a  most  damaging  statement  It  is  an  asser- 
tion by  the  prosecuting  officer  that;  of  the 
three  men  "Implicated  In  the  crime,"  two 
were  present  In  court  undergoing  a  trial. 
The  Judge  of  the  court  followed  this  by  say- 
ing: "I  presume  that  Lennon  pleaded  guilty 
because  he  was  guilty."  The  effect  was  not 
removed  when  the  court  Immediately  after- 
wards admonished  the  witness  Kuhn  "not  to 
tell  the  Jury  that  any  more."  That  remark 
rather  aggravated  the  situation  after  the 
Jndge  and  the  prosecutor  both  bad  told  the 
Jury  that  one  of  the  three  associates  in  the 
crime  had  pleaded  guilty. 

The  entire  incident  was  prejudicial;  the 
Jury  could  hardly  escape  being  strongly  Influ- 
enced by  It  against  the  defendants.  A  xevers- 
al  of  the  case  on  that  account  is  necessary. 
State  y.  Jackson,  95  Mo.  loc.  clt.  652,  653,  8  S. 
W.  749;  State  r.  Lovan,  245  Mo.  loc.  clt 
538,  151  S.  W.  141 ;  State  v.  Drew,  213  S.  W. 
106;  State  v.  Stegner,  276  Mo.  loc.  clt  440, 
207  S.  W.  826. 

[2]  II.  When  James  l^tornton,  a  colored 
man,  was  sworn  as  a  witness  for  the  state 
and  testified  that  he  was  held  up  that  same 
night  March  6tb,  by  three  men  driving  a 
Ford  truck,  he  was  unable  to  identify,  the 
defendants  as  the  men  who  did  the  Job.    The 
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ncefeptlon  ot  this  evidence  la  assigned  as  er- 
ror. '  The  evidence  was  Incompetent  because 
of  the  lack  of  Identiflcatloa  by  the  witness, 
but  the  statement  of  the  witness,  describing 
the  way  he  was  robbed,  was  introduced  before 
any  objection  was  made,  and  the  only  facts 
sought  to  be  elicited  by  the  state  after  the 
objection  was  made  was  an  attempt  to  have 
the  witness  Identifly  the  two  boys  on  trial  as 
among  those  who  held  him  up.  The  ob- 
jection ivasnot  in  time  to  ftvail  the  defendant 
here  as  error  iii  the  trial  court  On  another 
trial  the  court  should  not  allow  the  fiicts  in 
connection  with  other  holdups  to  be  Introduced 
without  first  identifying  the  defendants  with 
the  crime. 

The  judgment  is  reversed,  and  the  cause  re- 
manded.. 

BAILBX,   Or,   concurs. 
MO^IiET,  g.,. absent  ,   '     , 

PER  CUltlAM.  The  foregoing  opinion  by 
WHITE,  C,  Is  adopted  as  the  opinion  of  the 
court. 

All  concur. 


STATE   V.  SEAT.    (N«.  21983.) 

(SupresM  .Cvurt  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

1.  Rape  $=»57( I)— Defendant's  demurrers  to 
evidence  properly  ovemiled. 

In  prosecution  for  statntory  rape  of  a  fe- 
male child  under  15,  defendant's  demurrers  to 
evidence  at  the  dose  of  the  state's  evidence  and 
at  close  of  all  evidence  held  properly  overruled. 

2.  Criminal  taw  ^9678(2)— Eleetlon  between 
offenses  sheuld  be  reqilred  as  sooa  as  faeta 
are  developed. 

The  rule  in  regard  to  requiring  an  election 
between  offenses  shown  in  evidence  is  largely 
within  the  discretion  of  the  trial  court,  and 
should  be  made  as  soon  as  the  facts  are  suffi- 
ciently developed  to  warrant  it. 

3.  Crimtaal  law  «S3678(2)— Election  between 
offeaseS'ia  rape  ease  made  within  time. 

In  a  prosecution  for  statutory  rape  of  a 
female  child  under  15,  election  between  offenses 
shown  in  evidence,  made  by  the  prosecution 
when  required  by  the  t^ial  court  at  the  close 
of  the  state's  case  on  defendant's  motion,  held 
made  within  proper  time. 

4.  Witnesses  «=>274(2)— Character  witnesses 
may  be  cross-examined  by  state. 

When  defendant  introduces  witnesses  to 
prove  good  character,  it  is  proper  for  state  to 
cross-examine  to  test  their  knowledge  of  de- 
fendant's reputation,  sources  of  information, 
and  credibility;  such  examination  being  largely 
within  discretion  of  court  and  it  being  per- 
missible to  inquire  whether  witnesses  haVe 
heard  certain  rumors  relating  to  defendant, 
though  such  questions  are  improper  unless  the 
rumors  are  afloat  to  affect  defendant's  reputa- 
tion. 
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5.  WItnMMt  «=3274(2)   —  Crost-examlaatloi 
of  oharactar  witaassas  as  ta  othar  offanaaa 
Im^ropar. 
In  prosecution  for  statutory  rape  of  a  fe- 
male child  under  15,  action  of  prosecutiDg  at- 
torney in  asking  certain  character  witnesses  for 
defendant  on  cross-examination  whether  they 
had  heard  that  defendant  was  charged  with  the 
crime  of  rape  upon  other  young  cluldren  Aeld 
improper. 

Appeal  from  Criminal  Court,  Jackson 
County;  Ralph  S.  Latshaw,  Judge. 

David  M.  Seay  was  convicted  of  statutory 
rape,  and  be  appeals.  Judgment  reversed, 
and  cause  remanded. 

The  defendant  appeals  frmn  a  conviction  Id 
tbe  circuit  court  ot  Jaclcson  county  on  a 
charge  of  statutory  rape  committed  upon  one 
Lucy  Bare,  a  female  child  under  the  age 
of  15  years.  Seay  was  58  years  of  age,  a 
bachelor,  and  conducted  a  card-prlatlng  shop 
at  No.  1120  Troost  avenue,  Kansas  City. 
The  shop  was  on  the  ground  floor  and  con- 
tained two  rooms — one  In  front  where  he 
transacted  business  and  one  in  the  rear 
where  he  slept  and  where,  the  state's  evi- 
dence went  to  show,  he  maintained  a  cot  on 
which  the  alleged  offense  was  committed. 
Lucy  Hare  was  13  years  of  age  and  attended 
the  Humboldt  sdiool.  She,  with  other  girls 
who  attended  that  school,  were  frequenters 
of  the  defendant's  shop.  She  was  In  the 
shop  a  number  of  times  during  a  period  ex- 
tending from  June,  1918,  until  December  of 
that  year.  It  was  on  one  of  these  visits  in 
June  that  the  first  criminal  act  was  commit- 
ted by  the  defendant  against  Lucy  Hare. 
This  recurred  at  intervals  when  she  would 
visit  the  shop  in  company  with  another  girl, 
named  Virginia  Turner.  The  last  act  of  the 
kind  described  occurred  about  a  week  before 
Christmas  in  December,  1918.  The  incident 
Is  described  by  the  prosecuting  witness  and 
by  Virginia  Tunter,  who  was  present  all  the 
time. 

The  defendant  endeavored  to  show  that 
the  arrangement  of  the  shop  was  such  that 
he  could  not  have  committed  the  offense  in 
the  manner  detailed,  by  describiug  the  In- 
terior of  the  back  room  of  his  shop.  This 
evidence,  however,  was  oontradlcted  by  the 
testimony  of  the  state's  witnesses,  who  de- 
scribed the  place  as  containing  two  bunks, 
one  about  seven  feet  above  the  floor,  where 
he  slept,  and  the  other  lower  down  composed 
of  boxes,  over  which  a  quilt  or  something 
was  spread. 

J.  M.  Johnson  and  Henri  L.  Warren,  both 
of  Kansas  City,  for  appellant. 

Frank  W.  McAllister,  Atty.  Oen.,  and  J. 
W.  Broaddus,  Asst.  Atty.  Gen.,  for  the  State. 

WHITE,  0.  (after  stating  the  facts  as 
above).    [1]  I.  The  attorney  for  the  d^end- 


ant  demurred  to  the  evidence  at  ilie  close  of 
the  state's  evidence  and  again  at  the  close  of 
all  the  evidence.  It  is  claimed  that  the  court 
erred  In  overruling  these  demurrers.  In  re- 
gard to  the  facts  relating. to  the  particylar 
offense  for  which  the  state  seeks  a  conviction, 
the  evidence  «f  the  prosecuting  witness  and 
of  Virginia  Turner  was  quite  clear  and  m- 
tlrely  sufficient  to  submit  the  issue  to  the 
Jury.  The  defendant,  on  cross-examinatioa 
of  the  prosecuting  witness,  had  her  state 
that  she  suffered  no  pain  at  the  time.  This 
was  offset  by  the  testimony  of  a  physician, 
who  examined  the  girl  on  the.ord^r  of  the 
court  and  testified  that  she  was  a  well-de- 
veloped girl  for  her  age  of  13  years  and  that 
the  hymen  was  broken  at  a  much  earlier 
period,  not  recently.  The  court  properly 
overruled  the  demurrer  to  the  evidence. 

[2,  3]  II.  The  prosecuting  attorney.  In  tala 
opening  statement,  related  snbatantlaUy 
what  the  evidence  would  be  in  relation  to  the 
different  criminal  acts  committed  by  the  de- 
fendant upon  the  prosecuting  witnesB,  «nd 
the  defendant's  counsel  then  asked  the  court 
to  have  the  state  elect  upon  which  particular 
offense  the  state  would  expect  a  conviction, 
since  each  distinct  act  was  a  separate  crime. 
The  court  overruled  the  motion,  but  at  the 
dose'  of  the  state's  case  did  require  the  state 
to  elect  The  prosecutor  thereupon  elected  to 
demand  a  conviction  for  the  offense  commit- 
ted about  a  week  before  Christmas  in  De- 
cember, 1918.  The  rule  In  regard  to  requir- 
ing an  election  in  such  case  is  largely  within 
the  discretion  of  the  trial  court.  It  should 
be  made  as  soon  as  the  facts  are  sufficiently 
developed  to  warrant  It  State  v.  Hughes, 
258  Mo.  264,  loc.  dt  270,  107  S.  W.  529; 
State  V.  Hurley,  242  Mo.  loc.  dt  459,  146  S. 
W.  1164 ;  State  v.  Miller,  263  Mo.  loc.  dt  334, 
172  S.  W.  385,  Ann.  Cas.  1916A,  1099l  The 
election  in  this  case  was  made  within  the 
proper  time. 

III.  The  defendant  denied  spedflcally  and 
generally  all  the  criminal  acts  charged 
against  him,  and  Introduced  a  number  ^of 
witnesses,  who  from  the  evidence  appeared 
to  be  reputable  dtisens,  to  testify  that  he 
had  a  good  reputation.  It  appears  from  in- 
timations in  the  record  that  some  time  in 
February,  1919,  the  defendant  was  appre- 
hended, and  was  then  suspected  of  conunlt- 
tlng  sundry  crimes  of  the  character  diarged 
n  gainst  him  in  this  case  against  numerous 
girls,  including  the  prosecuting  witness. 
When  the  defendant's  character  witnesses 
were  on  the  stand  testifying  to  his  good 
character  the  prosecuting  attorney  proceeded 
to  cross-examine  Ui^n  in  this  manner : 

"Q.  (by  Mr.  Curtin).  If  you  bad  heard  that 
this  defendant  was  charged  with  the  crime  of 
rape  upon  a  nine  year  old  girl  by  the  name  of 
Mildred  Roberts,  would  you  then  say  hia  repa- 
tation  was  good?" 
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Objection  to  tbls  qiieatlon  wu  oTerrnled 
and  exertion  saved. 

"The  Gonrt:  Answer  the  question,  Doctor. 
Read  the  question.  (Last  question  asked  by 
Mr.  Gurtin  read  to  witness  by  the  reporter.) 

"A.  It  is  Tery  difficult  to  answer  that  ques- 
tion. If  it  charged  that,  I  would  say  that  the 
charge  is  very  bad  for  him. 

"Q.  (by  Mr.  Gurtin).  Very  bad  for  him? 
A  Yes,  sir." 

The  prosecntor  then  asked  this  question: 

"Q.  (by  Mr.  Gurtin).  If  yon  had  heard  that 
this  defendant  was  charged  with  committing 
rape  on  a  girl  eight  years  of  age  by  the  name 
of  Alice  Parrish,  would  you  say  that  his  repu- 
tation was  good?" 

Objection  to  tliis  was  orerroled  and  the 
witness  answered: 

"A.  I  would  say  it  is  a  very  unfortunate 
diarge." 

A  nomber  o£  qnestlons  of  that  character 
were  asked  of  several  witnesses  and  answer- 
ed oyer  the  objection  and  exception  of  the  de- 
fendant, and  of  one  witness  the  prosecntor 
asked  this  question : 

"Q.  Now,  Mr.  Fratcher,  had  yon  heard  prior 
to  the  27th  day  of  February,  1919,  this  man 
\^'as  charged  by  eight  or  nine  little  girls  of 
having  had  sexual  intercourse  with  them,  would 
yon  stUl  say  that  his  reputation  for  morality 
was  good?" 

Objection  to  which  was  orerrtded  and  ex- 
cpptlon  saved. 

[4]  When  a  defendant  on  trial  charged 
with  a  crime  Introdncea  a  witness  to  prove 
good  character,  It  Is  proper  for  the  state  to 
cross-examine  such  character  witnesses  for 
the  purpose  of  testing  their  knowledge  of  the 
defendant's  reputation,  the  sources  of  their 
information  and  their  credibility.  Such 
cross-examination  is  largely  within  the  dis- 
cretion of  the  trial  court.  State  v.  Phillips, 
233  Mo.  loc.  cit.  305,  136  S.  W.  4 ;  State  v. 
Harris,  209  Mo.  loc.  dt  443,  108  S.  W.  28. 
It  is  permissible  to  Inquire  of  the  character 
witnesses  whether  they  have  heard  such  and 
such  rumors  relating  to  the  defendant,  ru- 
mors of  crimes  or  other  acts  which  would 
reflect  upon  his  character,  In  order  to  deter- 
mine upon  what  the  witness  bases  his  Judg- 
ment as  to  the  reputation  of  the  defendant. 
State  V.  Brown,  181  Mo.  loc.  dt  213,  214,  79 
S.  W.  1111.  Such  questions  are  Improper  un- 
less such  rumors  are  afloat  to  affect  defend- 
ant's reputation.  State  v.  Parker,  172  Mo. 
191,  lot.  dt.  207,  72  S.  W.  650.  The  ojrtnlon 
in  the  Parker  Case  quotes  from  Greenleaf,  as 
follows : 

"In  testing  a  witness  who  speaks  to  good 
character,  it  would  expose  the  untrustwortbi- 
ness  of  his  testimony  if  he  admits  that  rumors 
of  misconduct  are  known  to  him;  for  the 
knowlet^e  of  such  rumors  may  well  be  incon- 
sistent  with   Us   assertion   that   the   person's 
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reputation  Is  good."  State  v.  Smith,  250  M*. 
loc.  dt  277,  157  8.  W,  307;  State  v.  McLaugh- 
lin, -149  Mo.  Io&  dt  83,  50  S.  W.  316. 

A  leading  and  well-considered  case  upon 
this  subject  is  State  v.  Crow,  107  Mo.  341,, 
loc.  dt.  846-n348,  17  8.  W.  745. 

Bumors  affecting  one's  reputation  Is  quite 
a  different  thing  from  proof  of  gpecl&c  acts 
or  crimes  for  which  the  defendant  might  be 
convlded.  In  this  case  the  chnracter  wit- 
nesses were  offered  for  the  purpose  of  show- 
ing the  defendant's  reputation  before  he  was 
charged  with  the  crime  for  which  be  was  on 
trial.  The  questions  asked  by  the  prosecuting 
attorney  did  not  go  to  contradict  any  state- 
ment as  to  what  biB  reputation  was  then. 
He  did  not  ask  the  witnesses  if  rumors  were 
current  which  they  had  heard  concerning  de- 
fendant's misconduct,  because  It  appears 
there  were  no  such  rnmors  at  the  time.  The 
qnestlons  were  entirely  argumentative,  and 
called  for  opinions  and  conclusions.  The 
witnesses  could  not  have  heard  of  the  offens- 
es named  at  the  time  to  which  the  Inquiry  ts 
directed,  and  the  prosecntor  knew  it.  Under 
the  pretext  of  testicig  the  credibility  and  In- 
formation of  the  witnesses  he  sought  to  bring 
before  the  Jury  the  facts  that  the  defcndtiut 
had  committed  a  number  of  very  serious  and 
abominable  crfnieH,  for  any  one  of  which  he 
could  be  convicted ;  crimes  totally  disconnect- 
ed with  the  crime  for  wblch  he  was  od  trial. 
The  question  not  only  avoided  any  referencu 
to  the  defendant's  reputation  as  it  was,  but 
demanded  on  opinion  of  the  wituesaes  dn 
their  assumed  Imowlodge  of  facts  Instead  of 
reported  crimes. 

[S]  I'hls  sort  of  cross-examination  has  been 
universally  condemned.  The  prosecutor  over- 
stepped his  [irivUcge.  State  v.  Teeter,  239 
Mo.  475,  loc.  eit.  4S5,  144  S.  W.  445;  State 
V.  Wellman,  25.'(  Mo.  loc.  cit.  315,  161  S.  W. 
795 ;  State  v.  Phillips,  233  Mo.  loc  cit.  305, 
135  S.  W.  4.  It  la  not  proper  for  the  prose- 
cuting attorney  to  state  to  the  Jary  his  be- 
lief In  the  guilt  of  the  defendant,  for  the  rea- 
son that  the  jury  may  conclude  that  his  be- 
lief was  ai.tjuired  through  information  not 
In  the  evidence.  State  v.  Hess,  240  Mo.  loc. 
cit.  159,  144  S.  W.  4S9 ;  State  v.  Webb.  254 
Mo.  loc.  dt.  435,  102  S.  W.  622 ;  State  v.  Rep- 
pley,  213  S.  W.  loc.  cit.  480.  It  fs  equally  Im- 
proper for  blm  to  tell  the  Jury  that  the  de- 
fendant has  committed  other  crimes;  and 
that  he  was  allowed  to  do  in  asking  the  ques- 
tions set  out  above,  A  crime  of  the  character 
of  the  one  with  which  defendant  Is  charged 
Is  so  abhorrent  that  conviction  ts  easy ;  In 
fact  the  charge  la  almost  equivalent  to  a  con- 
viction. So  strong  is  the  prejudice  against 
a  defendant  in  such  case  that  the  court  must 
take  every  precaution  to  see  that  he  obtains 
an  impartial  trial. 

For  the  error  committed  by  the  trial  court 
In  allowing  the  cross-examination  of  defend- 
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ant's  character  witnesses',  the  judgment  is 
reversed  and  the  cause  remanded. 

RAILBX  and  MOZLEiT,  CC,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  C,  Is  adopted  as  the  opinion  of 
the  court. 

All  concur. 


CITYOFST.  LOUIS  v.MURTA  (three  cases). 
(N  OS.  20812-20814.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

1.  Courts  €=»23l  (5)— Supreme  Court  will  take 
Jurisdiction  of  misdemeanors  on  charges 
brought  by  a  "political  subdivision  of  the 
state." 

The  Supreme  Court  will  take  Jurisdiction  of 
a  prosecution  instituted  by  the  dty  of  St. 
Louis  charging  the  operation  of  lodging  houses 
without  permit  or  payment  of  a  license  tax, 
•  notwithstanding  such  charges  are  misdemean- 
ors; the  city  of  St  Louis  being  a  political  sub- 
division of  the  state  within  Const,  art.  6,  f  I2< 
[Ed.  Note. — For  other  definitions,  see  Words 
ami  Phrases,  Second  Series,  Political  Subdivi- 
sion.] 

2.  Municipal  corporations  «=>t20— City  enact- 
ing ordinances  will  not  bb  presumed  igaorant 
of  its  charter  powers  or  to  intend  to  violate 
organic  law. 

In  construing  a  dty  ordinance,  it  will  not 
be  presumed  that  the  dty  was  ignorant  of  its 
charter  power  or  it  deliberately  intended  to 
violate  the  organic  law  of  the  state  or  dty. 

3.  Statutes  «=s  1 88— Doubtful  words  enlarged' 
or  stricken  out  to  cqnfojrm  to  true  Intent  of 

Legislature. 
Doubtful  words  of  a  statute  will  be  enlarged, 
restricted,  or  eten  stricken  out  to  make  them 
conform  to  the  true  legislative  intent  when 
such  intent  is  manifest  by  aid  of  sound  prind- 
ples  of  interpretation. 

4.  Innkeepers  ^=>2  —  Ordinances  regulating 
lodging  houses  held  not  Invalid. 

A  city  ordinance  forbidding  the  operation 
of  a  lodging  house  wherein  sleeping  quarters 
for  three  or  more  persons  are  provided  without 
payment  of  license  tax  or  securing  permit  held 
not  to  include  private  homes  or  charitable  in- 
stitutions and  not  to  be  invalid  as  unreasonable 
and  discriminatory. 

Appeal  from  St  Louis  Court  of  Criminal 
'  Correction ;  Chauncey  J.  Krueger,  Judge. 

Separate  prosecutions  by  the  City  of  St. 
Louis  against  Samuel  Murta  consolidated  and 
tried  on  agreed  statement  of  facts.  Defend- 
ant was  found  guilty  in  each  caaer.and  he  ap- 
peals.   Affirmed. 

There  are  three  of  these  cases,  and  defend- 
ant was  lined  In  each  upon  charges  made  t>y 
the  city  by  information  tiled.  The  gravamen 
at  the  charges  are  that  <lefendant  operated 


three  lodging  houses  In- said  dty -wltboitt  pay- 
ing a  license  tax  and  securing  a  permit  from 
the  proper  authorities  of  said  city  authorizing 
blm  to  do  so.  The  cases  were  consolidated 
and  tried  as  one  upon  an  agreed  statement  of 
facts  before  Judge  Krueger  in  the  court  of 
criminal  correctl4».  What  Is  here  said  there- 
fore applies  to  eadi  case  alike,  'nie  ordi- 
nances' under  which  the  cases  proceed  are 
28790-29555.  The  agreed  statement  of  facts 
upoo  which  the  cases  were  tried,  so  far  as 
necessary  to  quote,  provides  as  follows: 

"  'Sec  1.  Lodffinf  Houte— Definition.— The 
term  'lodging  house'  where-  used  herein  skaU 
(unless  expressly  otherwise  indicated)  be  taken 
to  mean  end  to  include  any  tuUding  leherein 
lodging  or  tleeping  quartera  for  three  or  more 
perione  «n  »ny  one  room  «r«  provided.'  (Italics 
ours.) 

"Second.  That  Ordinances  28790-20555  were 
duly  enacted,  and,  {f  valid  and  constitutional, 
were  in  force  at  the  times  charged. 

"Third.  That  defendant,  Samuel  Murta.  did 
on  May  18,  1017,  and  at  diverse  othw  days 
and  times  prior  thereto,  keep,  conduct  and  op- 
erate three  lodging  houses  in  said  city  without 
a  license  or  permit  issued  to  him  by  the  board 
of  public  service  of  said  dty  to  keep  any  one  of 
said  three  lodging  houses. 

"Fourth.  That  the  defendant  did  not  at  any 
time  apply  for  a  permit  or  license  to  keep  any 
of  said  three  lodging  houses  as  required  by  Or- 
dinance 28790,  and  that  he  has  not  paid  or  of- 
fered to  pay  the  annual  fee  provided  for  in 
section  6  of  said  ordinance." 

Forest  P.  Tralles  and  Geo.  O.  Durham, 
both  of  St.  Louis,  for  appellant 

Charles  H.  Daues  and  H.  A.  Hamilton, 
both  of  St.  Louis,  for  respondent 

MO'/LEY,  O.  [1]  The  charges  preferred  by 
the  informations  amount  merely  to  misde- 
meanors, but  we  take  Jurisdiction  of  the 
cases  because  the  city  of  St.  Louis  Is  a  politi- 
cal subdivision  of  the  state.  Const,  art  6,  { 
12,;  Straub  v.  City  of  St  Louis,  175  Ma  Iog. 
dt  414,  75  8.  W.  100. 

The  questions  presented  for  detecmlnation 
are: 

(a)  Whether  or  not  said  ordinance  applies 
to  all  buildings  having  a  room  where  sleep- 
ing quarters  are  provided  for  three  or  more 
persons  irrespective  of  whether  such  room  or 
building  Is  operated  as  a  business  pursuit  or 
a  commercial  establishment 

(b)  Whether  or  not  said  ordinance  Is  void 
as  being  um-easonable  and  .  discriminatory 
and  not  a  fair  classlucation  of  the  business  of 
conducting  lodging  houses  and  not  applicable 
alike  to  all-engaged  In  sueh  business,  in  that 
it  singles  out  for  purposes  of  taxation  only 
such  keepers  as  shall  provide  sleeping  quar- 
ters for  three  or  more  guests  in  one  room. 

Is  the  ordinance  In  question  subject  to  the 
objections  mbde  against  it?  Is  it  void  be- 
cause unreasonable? 

Section  1  of  the  ordinance. applies  express- 
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ly  and  solely  to  lodging  houses  wherein  lodg- 
ing or  8lecf)lng  quarters  for  three  or  more 
persons  In  any  one  room  are  provided.  This 
application  is  provided  for  in  the  ordinance 
(unless  expressly  otherwise  indicated),  and  it 
is  nowhere  otherwise  indicated  therein. 

But,  ccmcedlng  all  of  this  to  be  true,  does 
section  1  of  said  ordinance,  when  proi>erly 
construed,  affect  its  validity? 

The  crux  of  the  cases  is  as  to  how  said  sec- 
tion ought  to  be  construed.  Appellant  says 
It  mast  I>e  constmed  so  as  to  include  within 
Its  terms  private  homes,  charitable  instltu- 
tlona,  etc.,  vrhliA  under  the  charter  of  said 
city  ar.d  the  laws  of  the  state  are  not  subject 
to  a  license  tax,  hence  rendering  It  void. 

Respondent,  contra,  c<»iteBds  that  It  was 
not  intended  to  include  prirate  homes,  chari- 
table institutions,  etc.,  and,  if  thus  constrned, 
the  true  intent  of  the  legislative  department 
ot  the  city  will  be  made  dear. 

[2]  It  cannot  be  presumed  that  th«  dty  was 
ignorant  of  its  cliarter  powers  or  that  it  de- 
liberately intended  to  violate  the  organic  law 
of  the  state  or  dty.  State  ex  r^  v.  Sbedian, 
269Mo.Ioc.dt.427,190  8.W.884;  Strangtaan 
V.  Meyers,  26»  Mo.  loc.  dt.  Ml,  187  S.  W. 
USg;  State  ex  rel.  Anil  v.  Field,  112  Mo.  564, 
20  8.  W.  672 ;  Ulaser  ▼.  Rothchlld,  221  Ma 
loc.  dt.  211,  120  S.  W.  1,  22  U  B.  A.  (N.  8.) 
Hm5,  17  Ann.  Cas.  576;  Perry  v.  Strawbridge, 
209  Mo.  loc  dt.  615,  108  S.  W.  641,  16  Li  B. 
A.  (N.  S.)  244,  123  Am.  St  Bep.  510,  14  Ann. 
Cas.  92;  36  Oyc.  1106;  Grimes  v.  Reynolds, 
ISl  Mo.  679,  68  a  W.  688,  83  S.  W.  1132; 
Laclede  Const  Co.  v.  Moss  Tie  Co.,  185  Mo. 
loc.  dt  62,  84  8.  W.  76;  State  ex  rd.  v.  Pub- 
Uc  Service  Com.,  270  Mo.  loc.  dt  442,  102  S. 
W.  958.  198  S.  W.  872. 

In  the  caae  of  State  ex  reL  v.  Sheehan,  su- 
pra. It  is  said  by  our  court  in  banc: 

"It  is  our  duty  to  resolve  all  doubts  in  favor 
of  the  validity  of  a  legislative  act,  we  always 
being  reluctant  to  declare  statutes  unconstitu- 
tional. We  indulge  the  presumption  that  tlie 
Legislature  did  not  intend  to  violate  the  or- 
ganic law  of  the  state." 

Ex  vi  termini  the  same  reluctance  to  de- 
clare an  .ordinance,  duly  enacted,  void,  and 
the  same  presumption  of  Ita  validity  would 
obtain  in  the  instant  cases. 

[S]  In  the  same  case  and  on  the  same  page 
it  is  further  said: 

"We  A«««  fregitenth/  said  dmtbtfvl  feorit  of 
•  ttatttU  loUl  be  enlarged,  reetrieiei,  •  *  * 
or  even  etrieken  out  in  order  to  make  them 
eonform  to  the  ime  intent  of  the  Uncmaker, 
tekon  Click  intention  it  aianifeet  by  the  aid  of 
eomnd  prinoiple*  of  interpretation."  (Italics 
oota.) 

In  86  Qyc.  1106,  anprft,  it  Is 'said: 

"The  great  fundamental  rule  in  conitruing 
ttatutet  i*  to  aacertain  and  give  effect  to  the 
intention  of  the  Legislature."    (Italics  ours.) 
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The  principle  announced  In  the  authorities 
quoted  from  and  those  dted  supra  is  the  es- 
tablished law  of  this  state  In  construing  legis- 
lative acts. 

We  are  of  opinion  that  said  ordinance  is 
not  susceptible  of  the  interpretation  contend- 
ed for  by  appellant,'  since,  when  Jjiterpreted 
in  harmony  with  the  powers  possessed  by  the 
legislative  department  of  the  dty,  no  violence 
to  or  infringement  upon  the  true  meaning  and 
Intent  of  the  lavrmalcers  in  adopting  it  exists. 
State  ex  rel.  v.  Public  Service  Com.,  supra. 

[4]  We  hold  that  said  section  does  not  in- 
clude, and  was  not  Intended  to  include,  pri- 
vate homes,  charitable  institutions,  etc.,  and 
that  it  is  valid  and  harmonizes  with  the  title 
to,  .and  context  of,  said  ordinance. 

The  contention  of  appellant  is  overruled. 

.In  the  agreed, state^ient  of  facts  made  in 
the  lower  court  it  is  conceded  that,  if  said 
section  i  of  said  ordinance  is  valid,  appellant 
is  guilty  of  having  violated  it,  by  operating 
three  lodging  houses  In  said  city  In  defiance 
of  the  ordinance  providing  for  the  licensing 
and  regulating  of  them. 

No  other  complaint  is  raised,  and  the  in- 
formation, trial,  Judgment,  and  imposition  of 
the  fines  appear  from  the  record  to  be  in  all 
things  regular.  It  only  remains  to  affirm  said 
cases,  which  Is  done. 

Let  It  be  so  ordered. 

BAILBT,  C,  not  sitting. 
WHITE,  a,  canoirv. 

PER  CURIAM.  The  foregoing  opinion  of, 
MOZLEY,  C.,  is  hereby  adopted  as  the  opin- 
ion of  the  court  , 

AU  concur. 


STATE  V.  ADKIN8.    (No.  21937;) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

1.  Crlmtnal  law  «=3l09l(l I)— Reoord  on  ap- 
peal should  not  li*  biirriened  with  Irrelevant 
and  eonJeotHral  tasthnony- 

Irrelevant  teatimony,  not  even  remotely 
connecting  ^def  cndant  with  the  crime,  should  not 
have  been  sent  up  iq  the  bill  of  exceptions,  and 
neiUier  should  testimony  whom  relevancy  de- 
pends solely  on  conjectures  of  a  criminal  con- 
spiracy not  shown,  but  it  was  proper  to  incor- 
porate evidence  tending  clearly  to  show  motive. 

2.  Arson  «=932— Crimliial  law  «=>562— Proof 
of  motive  and  opportunity,  together  with 
corpus  delioti,  do  not  prove  guilt;  evidence 
of  threats  hdmlsslble. 

In  a  prosecution  under  Rev.  St  1909,  | 
4509,  for  the  burning  of  a  garage,  accused's 
threats  prior  to  -  the  fire  were  admissible  as 
tending  to  show  motive,  malice,  and  ill  will 
against  one  of  its  owners,  even  though  such 
threats  were  covert,  indirect  and  vague;  but, 
conceding  the  corpus  delicti  established,  mere 
showing   of   motive   and   opportunity   will  not 
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overcome  the  presninptlon  of  defendant*!  in- 
nocence and  establish  bis  guilt  beyond  a  rea- 
sonable donbt. 

3.  Anon  «=>37(l)— Evldencfl  held  iHuffldeDt 
to  support  oonvlction. 
In  a  prosecution  onder  Rev.  St.  1909,  | 
4509,  for  the  burning  of  a  garage,  circumstan- 
tial evidence  of  the  tracing  of  automobile  tracks 
over  public  highways  and  through  a  town,  where 
tbey  were  frequently  lost,  and  evidence  as  to 
the  engine  of  defendant's  car  being  heated  a 
few  hours  later,  and  other  circumstances  held 
insuflScient  to  fasten  the  crime  upon  defendant. 

Appeal  from  CXrcolt  (Jourt,  Nodaway  C!oun- 
ty;  L.  B.  Woods,  Special  Judge. 

Mark  M.  Adklns  was  cmivlcted  of  arson 
In  tbe  tlilrd  degree^  and  lie  appeala  Ke> 
versed. 

W.  C.  Ellison  and  Wright  A  Ford,  aU  of 
Maryvllle,  for  appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and  Hen- 
ry B.  Hunt,  Asst  Atty.  Gen.,  for  tbe  State. 

WALKER,  J.  In  an  Indictment  preferred 
by  the  grand  Jury  of  Nodaway  county  the  ap- 
pellant was  charged  with  arson  in  the  third 
degree  under  section  4509,  R.  S.  1909,  In  that 
on  the  19th  day  of  April,  1918,  he  set  fire  to 
and  burned  a  garage  in  tbe  town  of  Clear- 
mont  in  said  county.  A  change  of  venue  on 
tbe  application  of  appellant  was  taKen  from 
the  regular  Judge  and  Hon.  L.  B.  Woods, 
Judge  of  the  Third  Judicial  circuit,  was 
called  in  to  try  the  case.  A  trial  was  bad 
on  the  15bh  day  of  February,  1919,  and  the 
Jury  found  appellant  guilty  and  assessed  his 
punishment  at  four  years'  Imprisonment  In 
tbe  penitentiary,  from  which  Judgment  be 
appeals. 

About  12  o'clock  on  the  night  of  tbe  fire 
3.  E.  Hornbuckle  put  an  automobile  in  the 
garage  and  locked  tbe  doors  of  same.  He 
then  went  to  his  home  and  retired.  Tbe 
night  was  heavy,  damp,  and  chilly,  and  a 
mist  was  falling.  Upon  arising  an  hour  later 
he  attempted  to  turn  on  the  electric  light, 
and  found  that  there  was  no  current.  Ue 
again  retired,  and  a  little  after  3  o'clock  a. 
m.  was  notified  by  telephone  tiiat  the  garage 
was  on  fire.  He  hurried  to  the  scene  and 
found  a  number  of  people  there.  The  front 
windows  were  broken  out,  and  the  Inside  of 
tbe  garage  was  enveloped  in  flames.  There 
were  at  the  time  18  automobiles,  30  barrels  of 
oil,  tools,  waste,  and  other  accessories  in  the 
garage.  At  the  left  side  of  tbe  approach  to 
the  garage,  at  the  outer  edge  of  the  sidewalk, 
there  was  a  gasoline  filling  station.  This,  ap- 
paratus was  about  3  feet  in  height,  stood 
on  a  base,  and  was  fitted  with  &  pump,  crank, 
hose,  and  nozzle  for  pumping  gasoline  into 
automobile  tanks.  AU  of  these  appliances 
were  inclosed  by  two  heavy  metal  doors, 
which  were  locked  on  the  night  of  and  prior 


to  the  fire.  After  the  fire  was  discovered,  It 
was  found  that  this  filling  apparatus  had 
been  broken  into,  the  left-hand  door  was  brok- 
en, the  right-band  door  pried  open,  the  crank 
was  raised  up  part  way,  and  the  latch  pried 
off.  The  hose  was  on  the  ground  east  of  this 
station,  with  nozzle  open,  and  the  earth  near 
the  hose  gave  evidence  of  gasoline  having 
been  spilled  upon  it  After  the  fire  was  dis- 
covered, a  bucket  wblch  had  been  used  at 
the  garage  for  filling  automobile  radiators 
with  water  was  found  Just  inside  of  the  doors 
to  the  main  entrance  of  the  building,  so  sitn- 
ated  that  it  would  have  been  pushed  aside^ 
had  the  doors  been  opened.  This  bucket  was 
not  there  when  Hornbuckle  drove  bis  car  Into 
tbe  garage  the  night  of  the  fire,  nor  was  it 
there-  when  he  left  and  closed  the  garaga 
that  ni«^t 

Hornbuckle  notified  the  sheriff  of  the  flr« 
by  telephone,  and  two  deputies  responded  to 
the  call,  arriving  on  the  scene  about  7  o'clock 
a.  m.  When  they  arrived,  the  garage  and  Its 
former  contents  were  a  pile  of  smoking  ruina. 
Procuring  a  closed  car,  for  the  weather  was 
cold  and  a  heavy  mist  was  falling,  aeoom- 
panied  by  three  others,  they  proceeded  in  a 
westerly  direction  from  Clearmont  towards 
Elmo.  Two  of  the  party  sat  on  tbe  Itent 
seat,  and  three  on  the  rear  seat  They  were 
in  quest  of  automobile  tracks,  and  their  man- 
ner of  observation  was  to  l0(4c  forward 
while  the  car  was  In  motion,  the  nearest  ob- 
servable portion  of  the  road  while  they  were 
so  situated  being  about  20  feet  distant,  and 
upon  discovering  tracks  to  get  out  and  ex> 
amine  them.  Tlie  firat  tracks  discovered 
which  they  determined  to  follow  were  located 
north  and  west  and  about  a  quarter  of  a  mile, 
from  where  the  garage  had  be«i  located. 
The  testimony  of  one  of  the  deputy  sheriflTs 
(Romasser)  who  made  this  search  is,  in  his 
own  language,  as  follows: 

"We  got  to  Clearmont  between  6  and  7 
o'clock.  It  was  cold  and  misty.  When  I  got 
to  the  garage,  I  made  no  effort  to  discover  any 
tracks;  uor  did  I  make  any  effort  to  track  any 
one  or  anything  up  to  the  garage,  nor  to  track 
anybody  or  anything  in  Clearmont  No  trails 
were  pointed  out  to  me  in  the  town>  We  got 
a  E\>rd  closed  car,  and  five  of  ns  started  ont 
of  Clearmohit  in  a  westerly  direction.  We 
crossed  tbe  railroad  tracks,  turned  north  a 
short  distance,  and  then  went  west  We  stop- 
ped the  automobile  at  tbe  west  turn  of  the 
road,  and  I  got  out  and  carefully  examined 
the  tracks.  I  found  a  fresh  tire  cut  in  a  cir- 
cle, evidently  made  by  an  automobile  taming 
around  in  the  road  on  the  previous  day.  !%• 
tire  tracks  were  plainly  marked  in  the  damp 
dust  The  south  track  plainly  showed  a  dia- 
mond tread  impression.  The  north  track,  wliile 
not  so  plain,  also  showed  a  diamond  tread.  W« 
followed  these  tracks  to  Mark  Adkins*  (the  ap- 
pellant's) farm  and  into  his  garage.  It  never 
went  any  further  than  his  driveway.  The  car 
I  was  in  was  i^aas-inclosed,  and  the  glasses 


4=»For  other  cases  see  same  topic  and  KST-Nim BBR  In  all  Ker-Numbered  Dtgmta  and  ladezei 
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wer«  np,  but  the  vlnd  shield  waa  pcurtiy  open. 
I  waa  seated  in  the  rear  seat  between  two  oth- 
er men,  and  the  only  possible  way  for  me'  to  see 
any  tracks  while  I  was  thus  seated  was  by  look- 
ing between  the  shoulders  of  those  two  men  in 
the  front  seat  I  bad  to  look  at  an  angle  that 
woald  enable  me  to  see  in  a  straight  line  the 
road  ahead  of  me.  I  did  not  see  any  continuous 
trail.  I  didn't  say  that  I  saw  the  prints  all 
the  time.  I  coold  not  sea  the  track  every  yard 
of  the  way.  I  could  see  it  every  60  yards,  if 
the  dirt  was  soft  I  can't  aay  that  I  saw  it 
every  50  yards.  I  did  say  on  a  former  occasion 
that  I  got  out  five  or  six  times  at  about  equal 
distances  between  I^lmo  and  Clearmont.  I 
can't  say  that  It  was  every  mile.  I  can't  say 
now  that  we  got  ont  every  mile,  or  every  half 
mile,  or  every  100  yarda.  When  we  got  as  far 
as  the  eastern  limit*  of  Elmo  on  our  trailing 
trip,  we  continued  on  through  the  town  of  Elmo 
without  seeing  any  tire  prints  at  all.  I  didn't 
see  the  track  through  Elmo.  No  one  of  the 
party  got  out  to  look  for  the  track,  or  saw  any 
trade,  ^at  is  absolutely  correct,  during  the 
entire  trip  through  Elmo.  I  expected  the  track 
to  end  in  Elmo  in  a  game*-  With  reference  to 
the  point  from  which  we  started  at  CSearmont 
on  this  trail,  I  did  not  look  for  any  tracka  be- 
tween there  and  the  garage  back  in  town.  I 
did  not  look  to  see  if  anybody  bad  gotten  out  of 
the  car,  where  I  started  on  the  trail  and  walked 
back  towards  the  garage.  I  didn't  look 
aronnd  the  garage  for  any  figure,  or  tool,  or 
acrap  of  paper,  or  anything,  to  couple  it  with 
this  track.  From  the  track  we  were  tracing, 
I  couldn't  tell  which  way  the  car  was  going, 
whether  the  track  was  made  by  a  car  coming 
from  Ellfflo  to  Clearmont,  or  going  from  Clarin- 
da  down  through  Elmo  to  some  other  place. 
If  the  track  was  made  by  a  car  going  towards 
Clarinda,  it  would  be  on  the  right  side  of  the 
car,  instead  of  the  left.  I  couldn't  tell  wheth- 
er the  diamond  tread  we  were  tracing  was  on 
the  right-hand  tire  or  the  left-hand  tire.  When 
we  followed  the  tracks  up  into  Mark  Adkins' 
yard,  tliey  turned  a  little  bit  north,  circled,  and 
went  into  the  garage.  I  went  to  the  door  and 
called  him.  He  came  out,  and  I  asked  liim  if 
any  one  had  his  car  out  last  night.  He  said 
very  positively,  "No,  sir;'  and  when  I  asked  if 
any  one  had  a  key  to  his  garage,  he  again  said 
positively,  'No,  sir.'  I  said,  'I  want  to  see  yonr 
car.'  He  said,  'What  for?'  and  I  said,  'I  am  a 
deputy  sheriff,  and  I  thought  I  had  a  right  to 
look  at  bis  car.'  He  was  slow  going  to  the 
garagre,  but  opened  it,  and  there  was  the  ma- 
chine. It  was  equipped  on  the  left-hand  side 
with  a  new  casing  diamond  tread  and  on  the 
right  side  with  the  same  kind  of  a  tire;  the 
diamond  tread  showing  very  little.  Tbte«  were 
the  hind  wbeds.  I  said  to  Mr.  Adkins,  'That 
is  the  car  we  have  l>eeB  tracing  from  Clear- 
mont, and  I  would  like  .to  see  your  engine.'  He 
said,  'What  for?'  I  opened  it,  and  it  was 
warm;  and  I  said,  "Mr.  Adltins,  you  don't  mean 
to  tell  me  that  this  car  was  not  driven  last 
Dight?'  He  said,  "My  wife  and  I  drove  to  Elmo 
to  tke  plctnra  show.'" 

The  witness  declared  afflrmatlvely  npon 
cross-examination.  In  regard  to  the  statement 
of  tbe  anpeUant  as  to  his  whereabonts  the 
nigibt  of  the  fire,  that  there  was  no  show  at 
Bmo  tlut'  niglit,  and  that  appeUant^  atate- 
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ment  in  that  regard  was  nonsense.  We  have 
set  out  this  witness'  (Romasser's)  testimony 
with  some  degree  of  particularity,  because 
upon  its  probative  force  the  state  must  rely 
to  sustain  this  conviction. 

Two  of  tbe  others  who  participated  in  this 
track  trailing  testified.  Their  statements 
were  not  so  compi-ehenslve,  direct,  or  definite 
as  that  of  the  deputy,  Romasser.  To  illus- 
trate: Neither  of  them  examined  the  Ad- 
kins car,  or  oould  tell  on  which  side  it  bad  a 
new  tire,  or  heard  the  conversation  between 
appellant  and  Romasser.  One  of  these  wit- 
nesses (Burcb)  stated  that  they  could  not  tell 
whebher  the  car  which  made  the  tracks  they 
were  following  was  going  east  or  west ;  thaj 
the  track  on  their  left  was  a  diamond  tread, 
while  that  on  the  right  was  smooth.  Several 
persons  living  on  or  near  the  highway  lead- 
ing westward  towards  appellant's  home  heard 
an  automobile  sometime  between  2  and  3 
o'clock  the  night  of  the  flre,  going  rapidly 
westward  on  the  road  which  led  towards 
Elmo.  This  road,  it  also  appears,  was  tbe 
principal  highway  between  the  towns  of 
southern  Iowa  and  bhe  cities  of  St.  Joseph, 
Maryville,  and  other  Missouri  centers  of 
trade.  As  afTording  opportunities  for  die 
commission  of'  the  crime  charged  without 
detection,  it  was  shown  with  much  prolixity 
that  the  electric  wires  used  to  transmit  an 
all-night  light  current  from  Maryville  to 
Clearmont  had  been  grounded,  or  the  cir- 
cuit shortened,  at  12:45  o'clock  on  the  night 
of  the  flre,  at  a  point  on  tbe  line  6^  miles 
soutiieast  of  Clearmont,  so  as  to  deprive  the 
latter  place  of  light  Appellant  lived  8^ 
miles  from  where  the  current  was  grounded! 
As  evidence  of  a  motive  for  the  commissiou 
of  tbe  crime,  it  was  shown  by  tbe  state  that 
appellant  was  at  that  time  engaged  In  liti- 
gation with  one  of  tbe  owners  of  tbe  garage 
in  r^;ard  to  the  ownership  of  an  automobile, 
which  tbe  latter  tiad  refplevined  and  had 
taken  Into  his  possession,  and  iiad  same  la 
the  garage  at  the  time  of  tbe  fire,  and  that 
appelant  felt  very  bitterly  against  this  party 
on  account  of  this  transaction.  Tlie  latter's 
testimony  in  tills  regard  is  as  foUows: 

"I  replevied  the  car,  and  it  was  taken  by  the 
sheriff  under  tbe  writ  and  turned  over  to  me. 
This  was  about  two  months  before  the  fire. 
But  the  suit  was  still  pending  at  the  time  of 
the  fire.  It  bad  not  been  tried.  The  car  wa.^ 
in  the  garage  at  tbe  time  of  the  fire.  I  ha(? 
taken  tbe  rear  axle  out,  so  that  it  could  not  be 
run.  After  the  car  was  replevied,  and  when 
the  sheriff  was  bringing  it  over,  Mr.  Adkins 
rode  over  from  Elmo  with  me,  and  he  said 
that  it  beat  hell  he  was  always  getting  into 
something,  and  be  said  that  he  was  going  to 
fight  this.  He  says,  'Jim,  you  can't  beat  me  in 
this  trial,  and  if  you  do  I  will  find  some  way 
out  of  it.'  He  said  that  be  thought  it  was  a 
damned  skin  game,  or  something  like  that,  at 
that  time.  Some  time  after  this  he  came  over 
to  the  garage.    He  said  that  he  came  over  to 
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see  if  he  couldn't  settle  \rith  me,  and  he  said, 
'All  the  good  the  court  will  do  is  just  to  bring 
a  man  up  to  find  out  all  about  liim.'  I  told  him 
I  wouldn't  settle  with  him,  and  he  said,  'Well, 
I  may  not  win  this  trial,  if  it  comes  to  trial; 
but,  by  God,  It  will  never  do  you  no  good.' " 

In  the  view  we  take  of  the  testimony  tor 
the  state,  it  is  not  necessary,  except  to  con- 
trast it  with  that  of  the  appellant,  to  set 
forth  tib6  latter  at  more  length  than  is  nec- 
essary to  show  the  most  striking  contrarielles 
between  the  two  lines  of  testimony.  The  tes- 
timony of  two  of  the  deputy  sheriffs,  for  the 
state,  was  that  there  was  no  show  or  exhibi- 
tion at  Elmo  on  the  night  of  the  fire.  On 
cross-examination  it  was  developed  that  these 
statoments  were  based  wholly  on  hearsay. 
E'urther  than  this,  11  witnesses  for  the  de- 
fense testified  that  there  was  a  show  at 
Elmo  that  night,  and  that  the  appellant  was 
at  Elmo  with  bis  family,  and  did  not  leave 
there  for  his  home  until  almost  12  o'clock. 

Three  of  the  state's  wltnef  s  examined 
the  tire  tracks  on  the  highway-  and  testified 
as  to  the  particular  wheels  on  which  the  tires 
were  which  made  the  tracks  they  claimed  to 
have  traced  to  appellant's  garage.  Only  one 
of  these  witnesses  (Romasser)  examined  the 
automobile  in  appellant's  garage,  and  testified 
that  it  was  equipped  so  as  to  make  the  tracks 
they  claimed  to  have  traced.  The  other  wit- 
nesses, although  present,  made  no  such  ex- 
amination, and  so  testified.  One  of  these  wit- 
nesses stated,  a  fact  apparent  without  such 
testimony,  that  it  was  impossible,  from  an 
examination  of  a  tire  track  on  the  highway, 
to  determine  the  direction  in  which  the  ma- 
chine with  which  it  was  equipped  was  going. 
Five  witnesses  for  the  defense,  which  includ- 
ed two  employes  of  garages  who  assisted  in 
putting  the  tires  on  the  appellant's  automo- 
bile a  short  time  before  the  fire,  testified 
that  the  new  tire  was  on  the  opposite  wheel 
from  that  testified  to  by  the  state's  witnesses. 

An  epitome  of  the  testimony  for  the  state 
shows  that  the  garage  was  burned.  That 
the  origin  of  the  fire  was  incendiary  was  In- 
dicated by  the  surrounding  drcumstances. 
No  evidence  was  adduced  to  show  that  an 
effort  was  made  to  trace  the  incendiary  im- 
mediately from  the  garage.  A  quarter  of  a 
mile  distant  therefrom,  on  the  public  Ugb- 
way,  tire  tracks  of  an  automobile  w»e  dis- 
covered, which  were  followed,  with  frequent 
obliterations  and  diSicnlties  in  tracing  same, 
to  appellant's  home.  These  tracks  were  not 
found  along  the  usually  traveled  and  nearest 
road  from  Clearmont  to  the  appellant's,  but 
were  on  the  road  running  from  Clearmont  to 
EUno,  and  thence  in  a  southerly  direction 
to  appellant's  home.  No  tracks  were  found  in 
the  town  of  Elmo.  Beyond  this  point  they 
were  again  found  on  the  road  from  Elmo  to 
appellant's  home.  No  testimony,  or.  any  cir- 
cumstance, indicated  the  direction  in  which 
the  automobile  was  going,  the  tracks  of  which 


were  being  followed.  There  was  testimony 
that  there  were  many  automobiles  In  that  sec- 
tion at  that  time  eqnlpx)ed  with  diamond  tread 
tires,  which  was  the  character  of  one  of  the 
tires  the  track  of  which  was  being  followed. 
Romasser  stated  that  the  engine  of  the  auto- 
mobile in  appellant's  garage  was  warm  whe^ 
he  examined  it  a  sb(»t  time  after  8  o'clock 
the  morning  after  the  fire.  Hie  fire  occurred 
at  about  S  o'clock  a.  m.  The  grounding  of 
the  electric  light  wire,  which  cut  off  the  li^t 
to  Clearmont  occurred  at  12:45  the  night  of 
the  fire.  This  interference  was  discovered 
the  next  day  to  be  located  5  or  6  miles  south 
of  Clearmont,  and  8^  miles  from  appellant's 
residence.  About  12  o'clock  that  night,  or  a 
little  later,  he  and  his  family  had  ]nst 
reached  their  home  from  Elmo. 

Appellant  manifested  anger  when  called  up 
and  his  premises  were  examined  by  the  depu- 
ty sheriffs  the  morning  after  the  fire.  They 
did  not  inform  him  as  to  the  purpose  of  their 
quest,  but,  on  the  contrary,  told  him  they 
were  looking  for  a  stolen  automobile.  There 
is  no  evidence  that  appellant  knew  that  tlie 
fire  had  occurred  until  later,  when  he  went 
to  Elmo.    Upon  being  apprised  of  it  he  said: 

"That  accounts  for  tliat  devilish  sheriff  get- 
ting me  out  of  bed  this  morning.  I  suppose 
he  is  trying  to  put  that  off  on  me,  and  if  that 

is  his  intention  I  would  dot  give  a 

if  he  had  been  in  there  and  btirned  up." 

[1]  Ttoe  condition  of  ibis  record  authorizes 
a  comment  upon  the  course  of  this  trial  be- 
fore proceeding  to  discuss  the  vital  question 
which  must  determine  it  here.  The  testimony 
was  permitted  to  take  a  wide  range.  Ele- 
mentary rules  of  evidence  w«re  ignored,  de- 
spite the  repeated  objections  of  counsel  fl>r 
the  defense.  Such  a  course  does  not  malce 
for  an  effective  prosecution,  and  is  a  fi^uitfifl 
source  of  reversals,  especially  In  olminal 
cases.  More  than  half  of  the  testimony  pre- 
served in  the  bill  of  exceptions  relates  to  the 
grounding  of  the  electric  wire,  a  trip  of  ap- 
pellant to  a  town  named  Skidmore,  his  vl^t 
to  a  sister  in'  company  with  one  of  bis 
nephews  the  day  after  the  fire,  and  fbe 
wbereat>outs  of  the  latter  before  and  after 
the  fire.  Much  other  irrelevant  testimony  Is 
preserved  in  regard  to  the  replevin  suit  for 
an  automobile  between  the  appellant  and  one 
of  the  owners  of  the  garage,  which  was  i)end- 
ing  at  the  time  of  tills  trial.  WhateT^  may 
have  been  the  purpose  of  all  of  this  testi- 
mony, appellant's  participation  in  these  ul- 
terior acts  and  transactions  did  not  tend  even 
remotely  to  connect  him  with  the  crime 
charged,  and  the  record  should  not  have  be«i 
burdened  with  it,  except  as  to  such  testimony 
as  clearly  tended  to  sliow  motive^  It  may  be 
conjectured,  for  the  evidence  does  not  so 
indicate,  that  some  sort  of  a  conspirai^r  to 
commit  the  crime  was  sought  to  be  shown 
between  the  appeUant  and  the  n^bew  re- 
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f erred'  t6;  We  vaanot,  nliorrever,  detetmlBe 
the  releVaoey:  o£  testtmeny  opooeonlcctareB. 
Certainly  there  Is  nothing  to  show  any  orlis- 
inal  conspltacy  between,  the  two  part|^6. .    . 

[21  If  it  be  conceded,  of  wtiicb.  there  la 
ground  for  doubt«  that  there  was  proof  of  tbe 
corpus  delicti,  by  which  we  m^Q,,  In  a  case 
of  this  ctiaracter,  not  merely  ttaei  burning  of 
the  garage,  but  that  it  wfs  burned  by  the 
willful  act  of  soj^ie  person  criminally  re- 
sponsible therefor^  and  not  by  natural  or  ac- 
cidental causes  (State  v.  Cox,  264  Mo.  loc.  ciL 
412, 175  S.  W.  50 ;.  State  v.  Jones,  106  Mo.  ioa 
cit  312,  17  S.  W.  366),  there  remains,  to 
sustain,  a  conviction,  the  net^essity  of  proof 
of  such  Incriminatory  facts  and  circumstanc- 
es as  will  establish  a  prima  fade  case  of 
appellant's  guilt.  As  preliminary  to  the  es- 
tablishment of  this ,  proof,  threats  made 
prior  to  the  Br.^  by. the  accused  are  permis- 
sible, as  tending  tp  show  motive,  ipalice,  and 
ill  wiU  of  the  person  making  them  against 
tlie  owner  of  the  property,  even  though  such 
threats  were  covert,  indirect,  or  vague..  State 
V.  Jones,  supra;  State  v.  Crawford,  99  Mo. 
74,  12  S.  W.  354 ;  State  v.  Mellck,  65  Iowa, 
614,  22  S.  W.  895.  ^yUilo  proof  of  this  char- 
acter is  admissible  for  the  purpose  stated,  it 
furnishes,  as  was  stated  by  Williams,  P,  J., 
when  sitting  as  a  commissioner — 

"one  link  in  the  chain  of  drcumatances  tending 
to  establish  guilt ;  but  mere  8ho\ying  of  motive, 
ancorroborated  by  other  facts  and  circum- 
stances inconsistent  with  innocence,  is  not  a 
sufficient  prima  facie  showing  to  authorize  the 
submission  of  defendant's  guilt  to  the  jurj. 
It  would  be  a  rather  unjust  and  dangerous  rule 
that  held  that  the  mere  showing  of  motive  and 
opportunity  would  overcome  the  presumption 
of  defendant's  innocence  and  establish,  beyond 
a  reasonable  doubt,  bis  partictpation  -  in.  the 
criminal  act."  State  v.  Buckman,  258  Mo.  499, 
161  S.  W.  705. 

[3]  Are  the  Incriminatory  facts  In  fhJs  re<>- 
ord  of  such  a  nature  pS  to  authorize  the  af- 
firmance of  this  Judgment  and  the  placing  of 
the  final  ]udldal  brand  of  felony  upon  this 
appellant?  If  so,  In  what  do  they  consist? 
First,  some  automobile  tracks  on  a  much  trav- 
eled highway,  shown  to  have  been  used  by  ma- 
chines equipped  with  Tike  tires  to  those  used 
by  the  appellant;  and,  second,  a  warm  engine, 
as  testified  to  by  the  deputy  sheriff,  ft'kll  se- 
riousness, and,  ■Wk  hope,  with  a  proper  regard 


for  the  enforcement  of  the  law  and  the  punish- 
ment of  crfmiudia,  we'  do  hot  Hud  anything  of 
such  a,  substantial  probative  character  in  the 
testimony  concerning  these  tire  tracks  as  to 
sustain  this  conviction.  AppuUnnt's  connec- 
ti^  KWfhttiem;  was  not  e»e«  remotely  shown; 
they  began  at  a  point  distant  from  the  scene 
of  the  Are,  and  were  traced,  If  the  same  trncks, 
over  a  longer  and  more  freiiucnted  route  than 
the  Appellant,  if  fleeing  from  the  lire.  wunUl 
have  been  required  to  travel  iu  order  to  reach 
his  home.  I'here  is  no  reasonable  prohfiliUity, 
from  the  evidence,  that  the  tracks  tlius  traced 
from  Oearmont  to  Elmo  were  mndi.'  at  uny 
time  prior  tliereto  by  the  apjicHaut's  machine 
^this  on  account  ,of  the  frequency  with 
\y4)]cjU  tills  road  wa#  uai^  by  automobiles.  It 
Is  not  improbable  that  the  trucks  leadluj^ 
frooO'  Elmo  to  the  appellant's  home  were 
those  made  by  his  machluL'  in  taking  his 
family  and  nephew  home  from  the  ehow  the 
night  of  the  Are.  'Further  tlian  this,  there  is 
nothing  to  show  whether  the  tracks  thus 
traced  and  testifleid  to  were  mntJe  by  a  ma- 
chine going  to  or  coming  irum  Clearntout. 
Thi»  wbqle  matter,  therefore,  la  Wft  in  the 
greatest  uncertainty. 

Aa  to  the  heated  engine  test  1  tied  to  by  the 
deputy  BheirifC,  If  the  autowobile  bad  been 
used  as  'the  state  conteads  \>y  the  appellant 
in  fleeing  after  the  fire,  It  is  reasoDiibiy  cer- 
tain that  he  did.not  delay  at  liquet  longer  tliiin 
it  would  require  him  to  make  the  trip  from 
Clearmont,  via  Elmo,  to  ])ls  home.  Tills 
would  have  required  no  more  time  than  au 
hour,  or  possibly  less,  the  distance  bi.'Ing 
8^1  miles.  It  was  8  o'clock,  or  after,  when 
Rotnftsser  stated  that  he  found  the  engine 
warnl.  This  was  at  least  four  hnurs  after 
the  machine,  upon  the  state's  theory,  had 
been  used.  There  la  testimony  to  the  effect 
that  an  euigine  will  cool  in  an  hour,  or  an 
hour  and  a  half,  sufficient  fi.ir  repairs  to  be 
made  upon  it.  The  evidence  as  to  this  phni^ 
of  the  case,  tlierefore,  la  not  worthy  of  cre- 
dence. 

We  cannot,  an*  we  should  not,  with  a  Just 
regard  for  human  liberty,  sviatain  this  coii- 
vletlbn  upon  the  evidence  presented  by  this 
record.  It  proves  nothing.  The  judgment 
of  the  trial  court  Is  therefore  reversed ;  and 
It  Is  so  ordered. 

All  Concur. 
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STATE  V.  LIPPMAN.     (N«.  21904.) 

(Supreme  Court  of  MiBsonri,  Diviaion  No.  2. 
Jane  4,  1920.) 

1.  Receiving  etolen  goods  <S=»9(I)  —  Defewl- 
anft  deniHrrer  to  evidenoe  held  properly 
overruled. 

In  a  proaecution  for  receiTing  stolen  prop- 
erty, defendant's  demurrer  to  the  evidence  at 
the  conclusion  of  the  state's  testimony  in  ciiief 
held  properly  overruled,  where  there  was  sub- 
stantial evidence  offered  by  the  state  sufficient 
to  warrant  the  jury  in  finding  defendant  guilty 
as  charged. 

2.  CriniinaJ  law  «=390l— Introduotloa  of  teatU 
fflony  waives  defandant'a  right  to  be  heard 
oa  demurrer  to  avldance  at  eondualon  of 
atate's  ease. 

In  a  prosecution  for  receiving  stolen  prop- 
erty, defendant's  demurrer  to  the  evidence  at 
the  concloaiou  of  the  state's  teatimony  in  chief 
heM  properly  overruled,  where  defendant  elect- 
ed to  put  before  the  jury  hia  own  testimony 
and  that  of  hia  witnesses;  be  thereby  waiving 
his  right  to  be  heard  on  the  demurrer,  aa  the 
jury  were  then  bound  to  consider  the  case  with 
reference  to  all  the  testimony  offered  on  both 
sides. 

3.  Criminal  law  «=>565— Reoeiving  stolen  gooda 
e=»8(3)— Evidence  sustaining  conviction  and 
showing  that  property  reoelved  waa  stolen 
within  threa  years  prior  to  Information. 

In  a  prosecution  for  receiving  stolen  prop- 
erty, held  that  there  was  sulMtantial  evidence 
to  show  that  the  property  in  controversy  was 
stolen  within  three  yeara  prior  to  the  filing  of 
the  information  and  to  sustain  a  conviction. 

4.  Criminal  law  «S3823(I5)— Reoeiving  stolen 
gooda  «=92— Instrnotlons  en  reasonable  doubt 
held  snfflcieat;  Jury  need  not  And  that  goods 
were  feloniously  atolen. 

In  a  proaecution  for  receiving  stolen  prop- 
erty under  Rev.  St  1909,  |  4554,  it  is  not 
necessary  to  require  the  jury  to  find  that  the 
property  was  feloniously  stolen,  and  instruction 
thereon  was  not  erroneous  for  failure  to  re- 
quire a  finding  of  the  larceny  beyond  reasonable 
doubt,  when  considered  in  connection  with  an- 
other instruction,  correctly  stating  the  law  of 
reasonable  doubt. 

5.  Criminal  law  «=3822(4)— Instrnotion  not  er- 
roneous aa  assuming  facta  when  ooastrued  aa 
a  whole. 

In  a  prosecution  for  receiving  stolen  goods, 
an  instruction  held  not  erroneous  when  consid- 
ered as  a  whole,  aa  assuming  that  the  property 
had  been  stolen. 

6.  Receiving  stolen  gooda  «s>8(4)— Mere  fast 
of  possession  raises  no  preaumption  of  knowl- 
edgo  that  gooda  had  bean  stolen. 

In  a  proaecution  for  receiving  atolen  goods, 
it  waa  not  error  to  charge  that  the  mere  nalted 
fact  of  the  possession  of  property  raises  no 
preaumption  that  defendant  linew  that  the  prop- 
erty had  been  stolen  by  another. 

Appeal    from    St.    Louis    Circuit    Court; 
Charles  B.  Davis,  Judge. 


Benjamin  lAjfjimMa  was  «aiiTtcted  at  re- 
ceivlng  BtoleD  property,  and  ba  appeals.  Af- 
firmed. 

On  October  20,  1918,  ngpoadeat  filed  In 
tbe  St  Louis  circuit  court  an  Information  In 
two  counts,  diarglng  defendant  with  grand 
larceny,  and  receiving  stolen  property,  witli 
Imowledge  tliat  it  had  theretofore  been  felo- 
niously stolen.  At  the  dose  of  respcmdenf  a 
evidence  In  dilef,  the  state  elected  to  stand 
oa  the  second  count  -at  said  informatioa, 
which  charged  defendant  with  receiving  stol- 
en property,  for  that,  on  September  11,  1918, 
at  the  dty  of  St  Looia,  in  the  state  of 
Missouri,  he  did  buy,  receive,  and  have  one 
horse,  one  wagon,  one  set  of  single  harness, 
and  1,200  burlap  bags,  all  of  the  yalue  ot 
$750,  of  the  goods,  diattels,  and  i>erscHial 
property  of  Max  Zimmerman  and  Nathan  Jaf- 
fle,  with  knowledge  that  the  goods  afore- 
said had  lately  bem  fdonlously  stolen  from 
said  Zimmerman  and  Jaffle.  On  Decemb» 
11,  1918,  defendant  waived  formal  arraign- 
ment, and  entered  a  plea  of  not  guilty.  On 
the  last-named  date,  defendant  was  put  np- 
on  his  trial,  before  a  jury  duly  Impaneled 
and  sworn  to  try  the  cause.  On  tbe  same 
day,  the  jury  returned  into  court  the  follow- 
ing verdict: 

"We,  the  Jury  in  the  above-entitled  cause, 
find  the  defendant  guilty  of  receiving  stolen 
property,  aa  charged  in  the  second  cotint  of 
the  information,  and  assess  the  punishment  at 
imprisonment  in  the  penitentiary  for  two 
years." 

Btatfft  Evidence. 

Tbe  evidence  on  bdialf  of  the  state  tend- 
ed to  prove  the  following  facts: 

Max  Zimmerman  lived  at2B200oraavaine, 
In  St  Louis,  Mo.,  and,  wttta  Nathan  Jafiie; 
was  engaged  in  the  secondhand  bag  'and 
burlap  business  at  2013  Morgan  street,  in 
said  dty,  under  tbe  name  of  the  "Interna- 
tional Bag  Company."  On  September  10; 
said  Zimmerman  dosed  hia  busineaa  about 
6  o'dock  p.  m.  At  that  time,  there  was  a 
supply  of  bags  and  burlap  on  the  Second 
and  third  floors  of  said  store  building;  and 
his  horse,  harness,  and  wagon  were  In  the 
stable.  The  latter  and  said  store  building 
were  connected  by  a  yard.  Before  leaving 
said  building,  Zimmerman  locked  the  doors 
and  windows  of  same.  On  September  11,  he 
came  to  his  place  of  business  about  7  o'dock 
a.  m.,  and  found  that  the  entrance  door  was 
locked,  tbe  lock  on  the  other  door  broken,  and 
said  door  opoi ;  there  being  a  front  door  <m 
Morgan  street,  and  four  doors  on  the  front 
part  of  the  building.  Upon  going  Into  his 
place  of  business,  be  found  that  a  idece  tit 
glass  had  been  cut  out  of  the  door,  an«KHiiy 
the  latter  to  be  opened;  that  about  l,iS0O 
bags  were  gone,  of  about  tbe  value  of  |BOQ^ 
and  that  his  horse,  harness,  and  wagon,  at 
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about  tbe  value  of  $USO  or  $17S,  were  mlas- 
iDg.  About  7:S0  o'clock  on  the  morning  of 
September  11,  he  reported  his  loss  to  the 
Fourth  District  P<rtlce  Station.  Thereafter 
he  saw  his  missing  property  in  the  stable,  at 
the  Central  Police  Station.  He  identified 
the  property,  and  It  was  turned  over  to  him. 
He  saw  Dunn  and  another  man  at  tbe  said 
police  station  and  noticed  that  their  clothes 
were  dusty  from  the  dust  off  the  stolen  bags. 

Cross-examination:  Oa  cross-examination, 
Zimmerman  testified  that  he  remembered  de- 
fendant ;  that  he  never  saw  appellant  around 
or  near  his  place  of  business ;  that  defendant 
never  worked  for  him,  nor  was  he  connected 
with  their  business;  that  he  did  not  know 
O'DonneU  or  Dunn ;  that  when  he  saw  de- 
fendant at  the  police  station  the  latter  was 
dressed  In  ordinary  trousers,  a  shirt,  without 
collar  or  vest,  and  had  on  button  shoes, 
which  were  unbuttoned. 

Nathan  Jaffie  testified  that  be  was  a  part- 
ner of  Zimmerman,  the  International  Bag 
Company  l>elng  a  partnership;  that  they 
owned  the  stolen  property  together;  that 
they  handled  burlap,  Jute,  and  cotton  bags; 
that  the  burlap  bags  presented  in  court  were 
those  that  had  been  used  for  alfalfa  meal : 
that  he  was  out  of  town  at  the  time  of  the 
burglary,  and  did  not  know  how  many 
bags  were  taken ;  that  when  he  returned  two 
days  afterwards,  the  bags  had  been  brought 
back. 

Edward  Feeney  testified  that  he  was  a  met- 
ropolitan policeman,  and  connected  with  po- 
lice headquarters ;  that  about  6:30  o'clock  on 
the  morning  of  September  11,  he,  with  Offi- 
cer Thomas  Murphy,  saw  de/endant,  O'Don- 
neU, and  Dunn  on  Eighteenth  street,  in  tbe 
city  of  St.  Louis.  At  this  time  said  officers 
were  on  the  east  side  of  the  mouth  of  the 
alley  near  O'EViUon  street.  When  first  seen, 
CDoiinell  and  Dunn  drove  in  from  Blddle 
street  with  a  horse  and  wagon,  the  latter 
being  loaded  with  sacks.  Dunn  was  driving, 
and  they  were  both  sitting  on  the  front  seat 
They  drove  north  on  Eighteenth  street  from 
Blddle,  and  pulled  in  near  Division  street,  on 
Eighteenth  street,  where  Dunn  got  off  tbe 
wagon,  and  hitched  the  horse  to  a  pole  on 
the  east  side  of  the  street.  O'Donnell  stayed 
on  the  wagon,  rolled  and  lighted  a  cigarette. 
Dunn  walked  north  on  Eighteenth  street  to 
O'Fallon  street,  and  at  1819  O'FaUon  he 
knocked  at  the  door.  A  man  came  to  the 
do<^r.  and,  holding  it  halfway  open,  he  and 
Dunn  whispered  together  four  or  five  min- 
utes. Dunn  then  came  down  off  the  steps, 
and  started  ba(^  the  way  he  had  oome,  a 
distance  of  about  300  yards.  Dunn  had  gone 
about  100  feet  from  the  door,  whm  defend- 
ant came  out  of  his  residence,  wearing  a 
white  shirt,  trousers,  and  with  his  shoes 
unlaced.  He  went  towards  tbe  wagon,  and 
caught  up  with  Dunn.  At  this  time,  O'Eton- 
nell  was  still  seated  on  the  wagon,  amoklng 
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a  cigarette.  Defendant  got  on  the  wagon 
and  turned  over  the  sacks,  looking  at  them 
several  times.  Then  they  had  some  kind  of 
talk  on  the  wagon.  Witness  and  Murphy 
were  then  about  60  feet  away.  They  all 
three  got  off  the  wagon.  Defendant  gave 
O'Donnell  some  United  States  currency. 
O'Donnell  and  Dunn  then  went  to  a  saloon 
on  the  west  side  of  the  street,  near  Division 
street,  and  had  been  tn  there  about  three 
minutes,  when  witness  and  Murphy  went  Into 
the  saloon.  As  they  went  in,  0'I>onnell 
dropped  some  bills  on  the  floor,  and  put 
his  foot  on  them.  Officer  Murphy  pushed  hlra 
aside,  and  picked  up  two  $1  bills.  Tbe  offi- 
cers then  placed  O'Donnell  and  Dunn  under 
arrest,  and  took  them  out  tbe  same  side  door 
by  which  they  had  entered  the  saloon.  De- 
fiendant  was  still  seated  on  the  wagon. 
When  he  saw  the  officers  coming,  he  jumped 
off  the  wagon  and  ran  toward  Eighteenth 
and  Blddle  streets,  where  Officers  Stangler 
and  Mitchell  cau^t  him.  Wlien  Feeney  and 
Murphy  brought  Dutm  and  O'Donnell  to 
where  appellant  was,  the  latter  refused  to 
make  a  statement  Zlmnierman  was  notified 
that  his  property  was  found,  came  to  the 
police  station,  and  IdetitiQed  the  same.  The 
officers  examined  the  sacks  on  the  wagon, 
and  noticed  a  greenish  dust  on  them.  The 
same  kind  of  dust  was  on  appellant's  shoes 
and  trousers.  No  other  bag  concern  In  the 
city  dealt  In  bags  that  had  a  similar  dust 
on  them.  When  Feeney  brought  the  three 
men  in  for  IdentlficatloQ,  Dunn  said:  "Well, 
you  boys  sure  does  give  a  man  a  rop." 

Cross-examination:  Feeney  test! lied,  that 
"rap"  meant  doing  their  duty,  bringing  the 
men  up  to  see  if  there  was  any  dust  on  them 
the  same  as  on  the  bags;  that  appellant 
never  said  a  word  at  any  time :  that  the 
officers  above  mentioned  started  out  together 
that  morning,  and  he  could  see  Stangler  and 
Mitchell,  about  100  yards  away,  while  he 
was  near  the  mouth  of  the  alley  aforesaid; 
that  he  had  locked  up  Dunn  and  O'Donnell 
time  and  again;  that  on  Urn  night  in  ques- 
tion the  officers  aforesaid  were  out  on  night 
burglary  and  larceny  duty,  their  hours  be- 
ing from  11  p.  m.  to  7  a.  m. ;  that  the  bills 
introduced  in  evidence  were  the  bUla  exchang- 
ed as  above  set  forth,  and  that  appellant 
took  them  off  a  roll  of  bills.  Feeney  further 
testified  that  he  searched  O'Donnell  at  the 
police  station,  and  found  no  money  on  him ; 
that  he  was  never  at  appeltant's  home; 
that  he  did  not  say  to  appellant's  wife  that 
he  had  a  previous  ai^olntment  with  btm ; 
that  he  did  not  take  defendant's  cont  or  ask 
for  it  on  such  visit. 

Thomas  P.  Murphy  testified  that  he  was  a 
police  officer;  that  he  received  directions  to 
watch  defendant's  ho\ise,  and  watched  it  for 
two  consecutive  nights,  beinR  so  enftnged  on 
the  morning  of  the  11th  of  September,  191& 
Murphy's   testimony    corroborated    thab   of 
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EVeney,  with  tbe  exceptt(»  as  to  the  time 
when  defendant  was  taken  Into  custody  by 
Stangler  and  Mitchell,  stating  that  appellant 
started  across  tbe  street  and  was  arrested 
after  he  bad  handed  over  the  money,  and 
before  Dmin  and  O'DonBell  went  Into 
CKLeary's  saloon;  that  when  they  came  out 
of  tbe  saloon,  appellant  was  in  charge  of 
Stangler  and  Mitchell.  Murphy  testified  that 
he  marked  the  money  given  in  evidence. 

Gross-examination:  Murphy  testified  that 
after  the  money  was  passed,  defendant  did 
not  get  back  on  tbe  wagon,  and  did  not  run 
across  the  street;  that  be  could  not  posi- 
tively say  he  saw  any  money  pass,  but  that 
it  looked  like  green  bills,  looked  like  money ; 
that  he  searched  O'Donnell  and  Dunn  at  the 
police  station,  and  found  no  money  on  them ; 
that  he  did  not  go  to  defendant's  house  after 
the  arrest  and  talk  with  bis  wife. 

Albert  Stangler  testified  that  he  was  a 
police  sergeant,  and  was  connected  with  po- 
lice headquarters.  His  testimony  corrobo- 
rates that  of  Murphy  and  Feeney.  He  also 
testified  that  when  tbe  offiTxrs  came  back 
from  the  saloon  with  Dunn  and  O'Donnell  in 
their  custody  defendant,  who  was  still  sitting 
on  the  wagon,  got  off  the  wagon  and  walked 
rapidly  south  on  Mgbteenth  street  towards 
Blddle  street  where  he  was  arrested  at  the 
comer;  that  OflScer  Mitchell  was  now  in 
Omaha,  Neb.,  wbere  he  had  gone  to  attend 
the  fimeral  of  hla  brother. 

Cross-examination:  Witness  said  he  saw 
appellant  searched  at  the  police  station,  but 
saw  no  roll  of  money  taken  from  him,  and 
could  not  say  'that  be  bad  such  money. 

Defendant's  evidence:  Jake  Cramin  testi- 
fied that  be  was  engaged  tn  tbe  burlap  sack 
business  at  1801  Biddle  street,  at  Eighteenth 
and  Biddle,  on  the  morning,  appelant  was 
arrested;  that  he  came  to  his  store  that 
morning  to  open  up,  and  saw  appellant  stand- 
ing  on  the  comer,  waiting  for  a  street  car, 
ttte  same  as  he  had  seen  bim  every  morning 
for  two  or  tturee  weeks ;  that  appellant  was 
not  running  at  the  time,  but  standing  on 
the  comer;  that  he  saw  two  (dicers  grab 
him. 

Cross-examination:  Witness  said  defend- 
ant had  been  waiting  for  a  street  car  five 
or  six  minutes  before  tbe  ttvo  ofllcers  came 
over  and  arrested  Idm ;  that  he  did  not  see 
two  men  or  tbe  wagon,  or  see  tbe  wagon 
drive  off,  nor  did  he  see  the  other  men  under 
arrest;  that  about  6  o'clock  that  morning, 
or  a  quarter  after  6,  Officer  Murphy  came 
to  his  door,  and  asked  bim  if  that  '(Vas  bis 
horse  and  wagon  in  front  of  bis  place ;  that 
be  answered  tbe  wagon  and  horse  vere  not 
his,  and  that  he  did  not  know  to  whom  it 
belonged;  that  defendant  bad  oa  a  plain 
coat  and  wore  a  black  soft  hat. 

Sophie  Lrlppman  testified  that  she  was  tbe 
wife  of  tbe  appellant;  that  they  lived  at 
1819  O'Fallon  street;   that  app^ant  got  up 


between  B  and  S:9d  o^dotiCion  iSie  morning  in 
question,  and  left  the  house  at  6  o'dodc  or 
a  quarter  to  6 ;  that  Officer  Feeney  came  to 
the  house  about  10  minutes  after  tbe  appel- 
lant bad  left  and  said  to. her: 

'"Where  is  your  husband?'  I  said,  'He  ia 
gone  to  work.'  So  he  picked  np  a  coat  from 
a  chair  and  he  said,  'I  found  this  outside.' 
I  said,  'No;  yon  didn't;  yon  picked  it  np  from 
the  chair.'  So  he  said,  'Whose  is  that?'  I  said, 
'That  is  my  husband's.'  He  said,  'I«t's '  see 
the  initials.'  I  said,  'All  right.'  He  said, 
'Whose  iuitialB  are  they?'  I  said,  liy  hos- 
band.'    He  said,  'All  right;'  and  he  went  away. 

"Q.  Did  he  want  to  take  the  coat?  A.  Yes, 
sir;  he  wanted  to  take  it  along  with  him,  and 
I  said,  'No,  that  is  my  husband's  coat.' 

"Q.  And  yoU'  wouldn't  permit  liim  to  take 
the  coat?    A.  No,  sir. 

"Q.  That  U  all  yov  know  abont  it?  A.  Tiiat 
is  all." 

On  cross-examlnatimi  Sophie  Uppman  stat- 
ed that  her  husband  was  a  budister,  and 
went  after  his  wagon  every  morning;  tliat 
she  did  not  remember  of  a  man  rapping  on 
their  door  that  morning ;  that  appellant  l^t 
tbe  bouse  only  once  that  morning;  that  her 
husband  bad  a  liorse  and  wagon,  but  abe  did 
not  know  wbere  he-kept  it;  that  she  thought 
appellant  had.  on  a  brown  suit  that  morning; 
that  tbe  coat  did  not  match  tbe  trousers; 
that  she  did  not  think  he  wore  a  brown  suit; 
that  be  sometimes  wore  it  to  work,  hut  it 
was  not  tbe  only  suit  he  bad ;  that  he  bad  a 
coat  on,  and  wore  a  black  bat. 

Appellant  testlfled  that  be  was  a  hudcster; 
that  be  lived  at  1810  O'Fallon  street  on  the 
morning  In  qtl^tion,  four  doors  -  from  tbe 
comer  of  Eighteenth  street  on  tbe  north 
side;  that  be  did  not  buy  from  Dunn  or 
O'Donnell  any  sacks,  horse,  or  wagcm;  that 
he  did  not  give  them  any  money  for  the  prop- 
erty aforesaid;  tliat  be  was  going  to  take 
the  street  car  at  tlte  cocner  of  EHghteenth 
street  and  Biddle  street,  wboi  be  was  ar- 
rested; -that  he  had  10  caits  in  money  tn 
his  possession  when  arrested. 

On  crossrezamination,  appellant  stated  tiiat 
that  he  did  not  Icnow  Dunn  until  they 
brought  him  \xp  after  his  arrest;  that  be 
never  saw  Dunn  at  Ills  door,  nor  joined  and 
walked  .wUh  Dunn  to  tbe  wagon;  ttiat  he 
never  looked  over  the  sadis  on  the  wagon, 
and  did  not  talk  to  I>unn  or  O'Donnell  be- 
fore they  were  arrested;  that  he  had  been 
waiting  six  or  seven  minutes  for  a  car  on 
the  Natural  Bridge  line,  when  the  officers 
came  up;  that  he  wma  going  a  couple  of 
miles  from  home  to  Magazine  street,  five 
blodu  north  of  Cass  avenue;  that  lils  place 
of  business  was  one  block  south  of  Oss 
avenue;  that  he  bad  to  take  a  car  to  3100 
Magazine  street,  wbere  be  liad  a  horse  and 
wagon;  that  be- had  kept  tills  horse  and 
wagon  there  for  about  a  month,  but  bad  once 
kept    them    at    Twenty-ISUnl    and    Biddle 
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streets;  that  he  -was  supposed  to  meet  his 
partner,  Dutch  Goblinger,  on  that  occasion, 
who  lived  on  the  north  side  of  Magazine 
street,  two  or  three  doors  from  the  comer; 
that  he  wore  no  coat  that  morning. 

Jo*  Goblinger  testified  that  he  lived  at 
3005A  Magazine  street;  that  he  was  the 
partner  of  appellant  in  the  huckster  business 
on  September  11,  IMS;  that  they  were  en- 
gaged in  peddling  watermelons  with  a  horse 
and  wagon. 

On  cross-examination,  Goblinger  stated 
that  the  wagon  belonged  to  both  of  them; 
that  he  kept  it  at  the  stable  about  a  block 
■past  his  home  on  Magazine  street ;  that  they 
sometimes  bought  their  produce  at  the  Union 
Market  and  sometimes  from  the  cars ;  that 
appellant  usually  came  out  after  him  In  the 
morning,  so  that  they  could  go  down  Cass 
avenue;  that  when  they  went  out  about  8 
o'ckxdc  In  th«  morning,  he  went  to  appel- 
lant's iklace  of  business  to  pick  him  up ;  that 
on  the  night  before  the  arrest  of  appellant, 
appellant  called  him  up,  and  said  he  would 
be  at  the  Goblinger  home  at  6  o'clo<±  the 
next  morning ;  that  he  waited  at  the  stable 
the  next  morning,  but  appellant  did  not  ar- 
rive; that  he  went  to  appellant's  home  at 
aboat  6:30  or  T  o'clock;  that  appellant's 
wife  told  him  her  husband  had  been  arrest- 
ed ;  that  be  had  been  in  partnership  for  over 
a  month  with  appellant 

The  Instructions,  and  such  other  matters 
as  may  be  deemed  necessary,  wlU  be  con- 
sidered later. 

On  December  31,  1918,  sentence  was  passed 
upon  appellant,  and  Judgment  was  duly  ren- 
dered by  the  court,  in  conformity  wlfli  the 
terms  of  the  verdlcfl 

Defendant,  in  due  time,  filed  bis  motion 
for  a  new  trial,  which  was  overruled,  and 
the  cause  duly  appealed  by  him  to  this  court 

T.  J.  Rowe,  Jr.,  and  Henry  Rowe,  both  of 
St.  Loots,  for  appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and 
Henry  B.  Hunt  Asst  Atty.  Gen.,  for  the 
State. 

RktLEY,  0.  (after  stating  the  facts  as 
above).  1.  Appellant  in  his  brief  assigns  11 
errors,  alleged  to  have  been  committed  by 
the  trial,  court,  and  Q|)On  which  be  asks  a 
reversal  of  the  case.  We  will  consider  the 
assignments  of  error.  In  the  order  presented 
by  appellant  In  his  brtaC  Hia  owtentionB 
are  as  fidlows: 

''(1)  The  instrnction  in  tlie  natnre  of  a  de- 
murrer to  the  evidence  offered  by  defendant 
at  the  doss  of  the  state's  case  shoold  havs 
been  given. 

"(a)  The  svidenee  is  iasuffident  to  show  the 
sale  ot  the  property  charged  in  the  information 
to  have  been  stolen  to  defendant  or  that  the 
latter  received  same  or  was  ever  in  possession 
of  same. 

"(b)  The  evidence  is  insufficient  to  show 
gn&ty  knowledge  on  the  part  of  the  defendant 


"(c)  The  evidence  fails  to  show  the  property 
was  stolen  on  the  day  alleged  in  the  informa- 
tion, or  at  any  time  within  tiuree  years  prior 
to  the  filing  thereof,  or  at  any  ascertauahle 
time." 

LI,  J]  We  have  set  out  heretofore,  very 
fully,  all  the  substantial  evidence  offered  at 
the  trial  in  behalf  of  both  the  ^tate  and  ap- 
pellant Defendant's  demurrer  to  the  evi- 
dence at  the  conclusion  of  the  state's  testi- 
mony in  chief  was  properly  overruled  for 
tivo  reasons:  First  because  there  was  sub- 
stantial evidence  offered  by  the  state  suffi- 
cient to  warrant  the  Jury  in  flndlng  defend- 
ant guilty  as  charged  in  the  second  .count  of 
information;  second,  because  the  appellant 
after  his  demurrer  to  the  evidence  was  over- 
ruled, elected  to  put  before  the  Jury  his  own 
testimony,  and  that  of  his  witnesses.  In 
pursuing  this  course,  he  waived  his  right  to 
be  heard  on  above  demurrer,  as  the  jury 
were  then  bound  to  consider  the  case  with 
reference  to  all  the  testimony  offered  on 
both  sides.  State  v.  Mann,  217  S.  W.  loc 
dt  69;  Lareau  v.  Larean,  208  S.  W.  loc. 
dt  243:  State  v.  Selleck,  109  S.  W.  loc.  cit 
130;  EUey  v.  O'Kelly,  250  Mo.  loc.  dt  660, 
157  S.  W.  566;  State  v.  Cummings,  248  Mo. 
loc.  dt  518,  154  S.  W.  725;  State  v.  Gow, 
236  Mo.  loc.  dt  329,  138  S.  W.  648;  State 
V.  Lackey,  230  Mo,  loa  dt  713,  132  S.  W. 
602;  State  v.  Martin,  230  Mo.  loc.  dt  700, 
132  S.  W.  685.  No.  demurrer  to  the  evidence 
was  filed  by  appellant  at  the  conclusion  of 
all  the  testimony  in  the  case;  but  even  If  it 
had  been,  we  are  of  the  opinion  that  on  the 
facts  heretofore  set  out  the  trial  court  was 
Justified  in  submitting  the  case  to  the  Jury. 

[S]  (a)  It  is  insisted  by  appellant  that  the 
evidence  fails  to  show  that  the  property  in 
controversy  was  stolm  within  three  years 
prior  to  the  filing  of  the  Information  herein. 
Even  If  it  were  necessary  to  show  this  fact 
— which  we  need  not  now  determine — ^yet 
there  is  substantial  evidence  tending  to 
show  that  said  property  was  stolen  on  Sep- 
tember 11,  1918.  Nathan  Jaffle,  one  of  the 
owners  of  said  property,  testified  that  he 
was  out  of  the  dty  the  week  the  goods  were 
stolen,  and  that  he  got  back  two  days  after 
the  bags  were  returned.  Thomas  P.  Mur- 
phy, the  police  officer,  fixes  the  date  as  Sep- 
tember 11,  1918,  when  defendant,  O'Donnell, 
and  Dunn  were  in  possession  of  said  prop- 
erty near  the  saloon,  and  when  defendant 
was  arrested  by  the  other  two  police  officers. 
The  facts.  In  respect  to  what  occurred  at 
the  time  and  place  aforesaid  are  heretofore 
set  out  in  detail,  and  need  not  be  repeated 
again.  Feeney  testified  that  he  was  with 
Murphy  on  the  morning  of  September  11, 
1918 ;  that  he  brought  defendant  Dunn,  and 
O'Donnell  before  Zimmerman,  who  identified 
the  property.  Zimmerman  testified  ttiat  on 
the  night  of  September  10  he  locked  his 
place  of   bnsltiess,  aad  the  next  morning 
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found  one  panel  of  glass  cut,  the  premises 
robbed  of  bags,  and  the  horse  gone.  The 
horse,  wagon,  and  about  1,500  bags  were 
there  on  the  night  of  the  10th  of  September, 
and  were  gone  the  next  morning.  He  re- 
ported the  robbery  to  the  police  about  7:30 
on  the  morning  of  Septant>er  11.  All  this- 
property  was  identlfled  by  Zimmerman,  and 
was  returned  to  him  before  his  partner 
Jaffie  returned.  We  are  of  the  opinion,  that 
there  was  substantial  evidence  before  the 
Jury,  heretofore  set  out,  tending  to  show 
that  said  property  was  stolen  during'  the 
night  of  September  10,  1918,  or  during  the 
early  morning  of  September  11,  1918.  We 
further  hold  that  there  was  substantial  evi- 
dence before  the  Jury  as  to  all  the  material 
facts  which  were  necessary  to  sustain  a 
conviction  of  defendant  under  the  second 
count  of  Information. 

2.  Defendant's  second  assignment  of  error 
reads  as  follows: 

"Instruction  No.  1  is  erroneons  because  it 
does  not  require  the  jury  to  find  and  believe 
that  the  property  mentioned  in  the  information 
was  feloniously  stolen,  etc.,  with  felonious  in- 
tent," etc. 

As  this  instruction  Is  criticized  in  other 
assignments,  we  herewith  print  the  same  in 
lull: 

"First  If,  opon  consideration  of  all  the  testi- 
mony in  the  case,  in  the  light  of  the  court's 
instructionB,  you  find  and  believe  from  the 
evidence  tliat,  at  the  city  of  St.  Louis  and  state 
of  Missouri,  on  Or  about  the  11th  day  of  Sep- 
tember, 1918,  the  property  mentioned  in  the  in- 
formation, to  wit,  one  horse,  one  wagon,  one  set 
of  single  harness,  and  1,200  burlap  bags,  were 
stolen,  taken,  and  carried  away  from  Max  Zim- 
merman and  Nathan  Jaffie  by  some  person  or 
persons  other  than  the  defendant,  with  the  in- 
tent on  the  part  of  the  thief  or  thieves  to 
convert  the  same  to  his  or  their  own  use,  and 
to  permanently  deprive  the  owners  of  the  same 
without  their  consent,  and  that  the  property 
so  stolen,  taken,  and  carried  away  was  of 
the  value  of  $30  or  more,  and  was  the  prop- 
erty of  the  said  Max  Zimmerman  and  the  said 
Nathan  Jaffie,  and  that  after  said  property 
had  been  by  some  person  or  persons  other  than 
the  defendant  so  stolen,  taken,  and  carried 
away,  the  defendant,  at  the  city  of  St.  Louis 
and  state  of  Missoori,  on  the  11th  day  of 
September,  1918,  or  at  any  time  within  three 
years  next  before  the  filing  of  the  information 
herein,  unlawfully  and  fraudulently  did  buy 
and  receive  the  said  property  or  any  part 
thereof,  of  the  value  of  -5^0  or  more,  into  his 
possession,  and  that  at  the  time  he  did  so,  he 
knew  it  to  be  stolen  property,  you  will  find 
the  defendant  gnilty  of  receiving  stolen  prop- 
erty as  charged  in  the  second  count  of  the  in- 
formation, and  assess  his  punishment  at  im- 
prisonment in  the  penitentiary  for  a  term  of 
not  less  than  two  nor  more  than  five  years. 
And  unless  you  so  find  the  facts  to  be,  you  will 
acquit  the  defendant." 

[4]  The  second  count  of  the  information, 
under  which  this  case  was  tried,  is  based 


upon  section  455^  B.  S.  1909.  Olie  require- 
ments of  section  4B35,  B.  S.  1900,  npmi 
wUch  the  flrst  ooont  was  based,  are  not 
the  same  as  those  contained  in  secthtd  4554, 
supra.  Instruction  X,  aforesaid,  firilowa 
substanUally  the  language  of  said  a^ptlcn 
4554,  Is  based  upon  the  evidence  in  the 
cause,  and  is  sustained  by  the  previous  rul- 
ings of  this  court.  State  v.  Kosky,  191  Ma 
loc.  dt  6,  17,  90  S.  W.  454;  State  v.  Rich- 
mond, 186  Mo.  loc.  ciL  87,  88,  84  S.  W.  880; 
State  T.  Honig,  78  Mo.  251.  The  cases  cited 
and  relied  upon  by  appellant  are  based  upon 
what  is  known  as  section  4535,  B.  S.  1909, 
relating  to  grand  larceny.  In  State  t.  Bich- 
mond,  186  Mo.  lo&  clt  87.  88,  84  S.  W.  885. 
where  the  defendant  was  cliarged  with  re- 
ceiving stolen  goods,  etc.,  under  section 
1916,  B.  S.  1899,  which  is  the  same  as  sec- 
tion 4554,  supra,  we  said: 

"The  decisions  of  this  conrt  on  the  reiiaintea 
of  larceny  are  not  applicable." 

The  foregoing  contention  of  appellant  la 
accordingly  overruled. 

3.  It  is  claimed  under  appelianfa  tUrd 
assignment  that: 

"Instmction  No.  1  is  erroneous  because  it 
failed  to  require  the  jury  to  find  and  bdieve 
tite  larceny  of  the  property,  as  alleged  in  the 
information  beyond  a  reasonable  doubt,  not- 
withstanding the  separate  instmction  on  rea- 
sonable doubt." 

Instruction  3  properly  declares  the  law  in 
reei)ect  to  reasonable  doubt,  and,  when  con- 
sidered In  connection  with  instmction  1,  su- 
pra, sufficiently  covered  this  subject  State 
V.  Arnett,  210  S.  W.  loc.  dt  84,  and  cases 
dted  (Mo.) ;  State  v.  Bobinson.  236  Mo.  loc. 
dt  722,  139  S.  W.  140;  State  v.  Werta,  191 
Mo.  569,  loc.  dt  581,  90  S.  W.  838. 

4.  Defendant's  fourth  assignment  of  error 
is  as  follows: 

"Instruction  No.  1  is  erroneous,  in  that  the 
following  clause  therein:  'And  after  said  prop- 
erty had  been  by  some  person  or  persons  other 
than  the  defendant  so  stolen,  taken,  and  car- 
ried away' — assumes  the  truth  of  a  controvert- 
ed fact,  to  wit,  that  the  property  had  been 
stolen." 

[fi]  The  instruction  complained  of  Is 
heretofore  set  out  in  full.  It  does  not  as- 
sume that  the  property  was  stolen,  but  re- 
quired the  Jory  to  find  said  fact  before  they 
could  convict  defendant  If  detached  por- 
tions of  an  Instruction  could  be  complained 
of,  and  a  reversal  asked  cm  account  of  the 
giving  of  same,  it  would  rBsolt  in  teversing 
nearly  all  the  cases  which  come  to  this  conrt. 
An  instruction  should  be  considered  as  a 
whole,  and,  when  so  considered,  if  it  propet^ 
ly  declares  the  law,  should  be  sustained. 

The  above  contention  is  absolutely  without 
merit  and  is  overruled.  State  y.  Shout,  263 
Mo.  loc.  dt  375,  172  a  W.  607;    SUte  v. 
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Montgomery,  280  Mo.  loc.  dt.  871,  182  S.  W. 
232. 

6.  Appellant's  assignment  nnmbered  B, 
has  been  fully  considered  heretofore,  and 
Is  likewise  without  merit.  Section  4554,  R. 
S.  1909;  State  v.  Smith,  250  Mo.  loc.  clt 
364,  157  S.  W.  819;  State  v.  Pink,  186  Mo. 
loc.  clt.  56-58,  84  S.  W.  921 ;  Kelley'a  Crlm. 
Law,  S  683. 

[I]  6.  Defendant's  sixth  assignment,  reads 
as  follows: 

"It  was  error  tor  the  trial  court  to  instruct 
the  jury,  as  -in  instruction  2,  that  'the  mere 
naked  fact  of  the  posseBsion  of  said  property, 
if  you  find  that  the  defendant  had  such  posses- 
sion, raises  no  presumption  that  the  defend- 
ant knew  that  said  property  had  been  stolen 
by  another;  there  being  no  evidence  in  the 
case  authorizing  same." 

We  are  at  a  loss  to  understand  bow  tbe 
giving  of  this  instruction  was  detrimental 
to  defendant.  He  asserts  that  there  was  no 
evidence  in  the  case  anthorUdng  sama 
Feeney  teatlfled  that  defendant  "got  up  over 
the  wagon,  and  he  turned  the  sacks  over 
and  looked  them  over  several  times.  *  *  • 
This  man  (defendant)  was  seated  oo  the 
wagon.  When  he  saw  as  coming,  be  Jumped 
off  the  wagon,  run  towards  Eighteenth  and 
Blddle."  Dunn  and  O'Donnell  were  in  the 
saloon,  while  defendant  was  In  possession 
of  the  team.  Feeney  is  corroborated  as  to 
defendant  being  iu  possession  of  the  property 
while  Dunn  and  O'Donnell  had  gone  to  the 
saloon.  The  trial  court  very  proi)erly  in- 
structed the  Jury,  In  respect  to  this  matter, 
as  follows: 

"The  mere  naked  fact  of  the  possession  of 
said  property,  if  you  find  that  the  defendant 
bad  such  possession,  raises  no  presumption 
that  the  defendant  knew  that  said  property  had 
been  stolen  by  another."- 

We  apprehend  that  If  said  instruction  or 
a  similar  one  had  not  been  given,  the  de- 
fendant would  be  vigorously  clamoring  for 
a  reversal  of  tbe  case  on  the  ground  that 
the  jury  had  not  been  instructed  as  to  all 
the  Issues  In  the  case.  Suffice  It  to  say,  tbe 
foregoing  assignment  Is  absolutely  without 
merit. 

7.  Am>ellant  has  made  five  assignm^itB  of 
error,  aside  from  those  heretofore  consid- 
ered, all  of  which  have  been  fully  exam- 
ined. After  carefully  reading  the  evidence 
and  briefs  of  counsel,  we  are  stttlsfied  that 
the  defendant  has  had  a  fair  and  impartial 
trial ;  that  correct  instructions  were  given 
by  the  court;  that  no  error  affecting  the 
rights  of  defendant  were  committed  by  the 
trial  court;  that  defendant  was  convicted 
upon  Substantial  evidence;  and  that  the 
judgment  below  should  be,  and  is,  affirmed. 

WHITE  and  MOZLET,  CO.,  concur. 


PER  CtTRIAJt  The  foregoing  opinion  of 
RAILEY,  C,  Is  hereby  adopted  as  the  opin- 
ion of  tbe  court 

All  concur. 


STATE  V.  WOLFE.     (No.  2I88S.) 

(Supreme  Court  of  Miasouri,  Division  No.  2, 
June  4,  1920.) 

Physlciaaa   and   surgeons   €=>ll(l)  —  Dental 
board  not  authorized  to  revoke  original  cer- 
tlflcate  of  registration  of  dentiit  and  lioense 
Issued  thereon. 
Under  Laws  1917,  p.  258,  re-enacting  sec- 
tion 5493  of  Rev.  St.  1909,  the  Missouri  dental 
board  had  no  power  or  authority  to  revoke  both 
the    origin nl    certificate    of    registration    of    a 
dentist  and  bia  lict'nae  which  bad  been  issued 
thereon,  .and  its  attempt  to  lo  do  was  void  and 
of  no  effect. 

Appeal  from  Crinilual  Court,  Jackson 
County;  Ealpl]  S.  I^tshaw,  Judge. 

Morris  Russell  Wolfe  was  convicted  of 
practicing  dentistry  without  being  legally  reg- 
istered and  without  having  license,  and  he 
appeals.  Reversed,  and  defendant  dis- 
charged. 

Defendant,  Morris  Russell  Wolfe,  was  In- 
formed agfilQst  at  the  September  term,  1918, 
of  the  criminal  court  of  Jackson  county  on 
a  charge  of  having  practiced  dentistry  with- 
out being  legally  registered  and  without  hav- 
ing a  license  authorising  him  to  do  so.  Upon 
his  plea  of  not  gutlty,  he  was  tried  on  the  7th 
day  of  the  January  term,  1919,  and  tbe  case 
was  taken  uader  advisement  UQtU  tbe  13tb 
day  of  said  January  term,  when  defendant 
was  adjudged  gutlty  as  cbargcd  and  a  fine 
was  assessed  against  him  of  $100.  It  was 
contended  (and  stlil  contended)  by  defendant 
that  tbe  statute  under  which  he  was  convict- 
ed violates  section  SO,  article  2,  of  the  state 
Constitution,  and  section  1,  article  14,  of  tlio 
Constitutiou  of  the  United  States,  both  of 
which  said  sections  provide  that  "no  person 
shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law."  By  reason  of 
said  constitutional  question  the  case  was  ap- 
pealed to  this  court. 

Frank  M.  Lowe,  of  Kansas  City,  for  appel- 
lant. 

Frank  W.  McAllister,  Atty.  Gen.,  and 
George  V.  Berry,  Asst.  Atty,  Gen.,  for  the 
State. 

MOZLET,  C.  (after  stating  the  facts  as 
above).  The  predicate  upon  which  the  prosa- 
cutlon  is  based  was  arrived  at  as  a  result  of 
a  hearing  upon  charges  made  against  defend- 
ant before  tbe  Missouri  dental  board,  at 
which  hearing  said  board  rendered  tbe  follow- 
ing Judgment: 


Si 


r     . 
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"The  Missouri  dental  board,  therefore,  on 
the  facts  above  foand  and  stated,  and  on  motion 
duly  made  and  seconded  and  carried,  hereby 
revokes  the  original  certificate  of  reffittration 
itsued  to  the  taid  Morris  Russell  Wolfe  and  the 
license  issued  to  him  hy  the  Uissovri  dental 
hoard  under  which  he  is  now  practicing  den- 
tistry, and  from  henoefprth  said  original  cer- 
tificate of  registration  and  said  license  to  prac- 
tice detttistrv  issued  to  him  by  tliis  board  are 
hereby  revoked  and  for  naught  held."  (Italics 
oars.) 

The  case  in  band  has  been  determined  by 
our  court  in  bant^  speaking  through  William- 
son, J.,  in  tbe  case  of  the  State  ex  reL  De- 
fendant Herein,  Appellant,  r.  Missouri  D^ital 
Board,  Bespondent,  221  S.  W.  70  (not  yet 
[officially]  reported).  In  tbls  case  tbe  same 
constitutional  question  was  raised  as  In  tbe 
instant  case,  viz.  that  tbe  law  nnder  which 
said  board  held  the  Investigation  of-  charges 
against  defendant  and  tbe  law  under  which 
he  was  prosecuted  were  in  violation  of  the 
due  process  provision,  article  2,  section  30,  of 
tbe  state  Constitution,  and  violative  of  sec- 
tion 1,  article  14,  of  the  Constitution  of  the 
United  States,  in  relation  to  the  same  subject. 
The  court  In  banc  deemed  it  unnecessary  to 
pass  on  said  constitutional  question,  but  It 
did  hold  that  under  section  C493  of  Bev.  St. 
1909,  as  re-enacted  by  Acts  1017,  p.  258,  tbe 
Missouri  dental  board  had  no  power  or  au- 
thority to  revoke  defendant's  original  certifi- 
cate of  registration  and  bis  license  which 
bad  been  Issued  thereon,  and  that  the  at- 
tempt of  said  board  to  do  so  was  void  and 
of  no  effect.  Since  this  opinion  was  handed 
down  it  is  due  to  the  Attorney  General's  office 
to  say  it  agrees  that  tbe  case  will  have  to 
be  reversed- 

We  think  that  It  should  be  thus  disposed  of, 
and  accordingly  reverse  tbe  Judgment  of  the 
lower  court  and  discharge  tbe  defendant. 

BAILEI  and  WHITE,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
MOZLET,  C,  la  hereby  adopted  as  the  opin- 
ion of  the  court 

All  concur. 


STATE  V.   HARTMAN.     (No.  21863.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

I.  Courts  4s>23 1  (23)— Constitutional  qoestloa 
must  be  preserved  by  bill  of  exceptions. 

Where  a  special  appeal  has  been  allowed  by 
a  judge  of  the  Supreme  Court  from  the  juvenile 
division  of  the  county  court  on  the  ground  that 
a  constitutional  question  was  presented  in  the 
trial  court's  failure  to  give  full  credit  to  the 
public  acts  of  a  sister  state,  the  action  of  the 
trial  court  in  that  respect,  as  well  as  a  motion 
to  dismiss,  being  matters  of  exception,  can  only 
be  preserved  for  review  in  a  bill  of  exceptions. 


2.  Courts  «=B>485->StatDto  ifTovMlag  for  trwis« 
far  of  appeals  Improporiy  takon  doos  aot  hi- 
elude  spoolai  appoals. 

Rev.  St.  1909,  g  3938,  providing  that,  after 
a  case  is  sent  from  a  lower  court  on  appeal  or 
writ  of  error  to  wrong  Court  of  Appeals  or  tbe 
Supreme  6ourt,  such  court  must  forward  the 
transcript  to  the  clerk  of  tbe  proper  Court 
of  Appeals,  is  limited  to  appeals  granted  by  the 
trial  court,  and  does  not  include  special  appeals 
granted  by  appellate  judges  under  section  2043. 

3.  Appeal  and  error  «=s>35»— Statute  author- 
izing appellate  Judge  to  grant  special  appeal 
doos  not  aathorlzo  graat  of  appeal  to  aaotbor 
appellate  oourt. 

Rev.  St.  1909,  J  2043,  providing  that  any 
judge  of  the  Supreme  Court  or  of  either  of  the 
Courts  of  Appeal,  respectively,  in  cases  appeal- 
able to  such  courts,  upon  inspection  of  a  copy 
of  the  record  may  grant  an  appeal  by  special 
order  for  that  purpose,  contemplates  that  the 
special  appeal  therein  mentioned  can  be  granted 
only  by  some  judge  of  the  court  to  which  the 
case  is  appealable,  and  the  judge  of  one  appel- 
late court  has  no  powor  to  grant  a  special  ap- 
peal to  some  appellate  oourt  of  which  he  is  not 
a  member. 

Appeal  from  C^colt  Court,  Jackaoa  Coun- 
ty; Allen  C.  Soattaem,  Judge. 

Proceedings  by  the  State  under  the  Juve- 
nile court  acting  to  adjudge  Aerial  Hartman 
a  neglected  child.  From  a  Judgment  declar- 
ing such  child  to  be  neglected,  and  disposing 
of  its  custody,  Luella  Hartman  appeals.  Ap- 
peal dismissed. 

Tbls  is  an  appeal  from  the  judgment  of 
the  Juvenile  division  of  the  circuit  court  of 
Jackson  county.  A  special  appeal  in  this 
case  was  granted  by  one  of  the  Judges  of  this 
court  on  May  29,  1910,  acting  under  the  au- 
thority conferred  by  section  2043,  R.  S.  1900. 
Said  statute^  amon^  other  things,  providefs  aa 
follows : 

"Any  judge  of  the  Supreme  Court  or  either 
of  the  Courts  of  Appeals,  respectively,  in  cases 
appealable  to  said  courts,  upon  inspection  of  a 
copy  of  the  record,  may  grant  an  appeal  by 
special  order  for  that  purpose  at  any  time  with- 
in one  year  next  after  the  rendition  of  the  final . 
judgment  or  decision  in  the  cause,"  etc. 

From  appeUanf  s  abstract  of  the  record  It 
appears  tUtit  tbls  is  a  suit  under  tbe  Jove- 
uile  Court  Act  (Laws  1911,  p.  177  et  seq.), 
and  was  originally  instituted  In  the  Juvenile 
division  of  tbe  circuit  court  of  Jackson  coun- 
ty by  tbe  filing  therein  of  a  petition  which 
in  substance  alleged  that  Aerial  Hartman 
was  a  neglected  child  under  the  age  of  17 
years,  etc.,  and  that  she  was  suffering  from 
the  cruelty  and  d^ravlty  of  her  father.  A 
hearing  was  bad  upon  this  petition,  at  which 
hearing  the  father  and  also  tbe  grandmother 
(the  present  appellant)  appeared  in  the  cause 
in  pers<»  and  by  attorney. 
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After  a  hearfng  duly  had  the  court  entered 
a  Judgment  This  Judgment  In  substance  re- 
cites that  the  court  4nda  that  said  Aerial 
Hartman  is  a  neglected  child  within  the 
meaning  of  the  statutes  of  the  state,  and 
that  the  «ald  father  and  grandmother  are 
not  proper  persons  to  have  the  custody  of 
said  child.  The  child  is  made  a  ward  of  the 
Juvenile  court  of  Jackson  county.  The  court 
further  finds  that  one  Gothard  B.  Henry  and 
his  wife  are  fit  and  proper  persons  to  have 
custody  of  said  child  for  the  present,  and 
remands  said  chUd  to  their  custody  until 
the  further  order  of  the  court 

Frans  E.  lindquist,  of  Kansas  City,  for 
appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and  Hen- 
ry B.  Hnnt,  Asst  Atty.  Gen.,  for  the  State. 

■  WILLIAMS,  P.  J.  (after  stating  the  facts 
as  above).  I.  It  was  undoubtedly  the  theory 
of  the  leataed  (now  departed)  Brother  who 
granted  this  appeal  that  a  constitutional 
question  was  involved  which  would  confer 
Jurisdiction  of  this  appeal  upon  this  court 
But  an  examination  of  the  record  now  pre- 
sented for  onr  review  falls  to  present  such  a 
question,  or  in  fact  any  question  which  would 
confer  Jurisdiction  upon  this  court 

Appellant  in  her  brief  alleges  that  the 
conrt  violated  section  1  of  article  4  of  the 
Constitution  of  the  United  States,  in  that  the 
court  failed  to  give  full  faith  and  credit  to 
the  public  acts,  records,  and  Judicial  proceed- 
ings of  the  state  of  Kansas. 

11]  It  does  not  appear  that  a  bill  of  ex- 
ceptions were'ever  made  out  or  filed  in  the 
case.  There  la  no  bill  of  exceptions  contain- 
ed in  the  record  before  us.  The  action  of  the 
trial  court  in  determining  the  faith  and 
credit  due  the  alleged  proceedings  of  a  court 
of  another  state,  as  well  as  the  motion  to  dis- 
miss filed  in  the  trial  court,  were  matters  of 
exception,  and  could  only  be  preserved  for 
our  review  by  being  properly  preserved  -In  a 
bill  of  exceptions.  So  far  as  the  present  rec- 
ord discloses  this  was  not  done.  It  therefore 
follows  that  the  constitutional  question  now 
urged  in  the  brief  has  not  been  preserved  in 
such  a  manner  as  will  confer  Jurisdiction  of 
this  appeal  upon  this  court.  "Constitutional 
questions  must  not  only  be  timely  and  prop- 
erly raised,  but,  to  confer  Jurisdiction  on 
this  court  they  must  be  preserved  for  re- 
view." Louisiana  v.  Lang,  251  Mo.  664,  loc. 
dt  666,  158  S.  W.  1,  2. 

II.  It  is  suggested  by  the  learned  Attorney 
General  that  this  cause  should  be  transferred 
to  the  Kansas  City  Court  of  Appeals  under 
the  provisions  of  section  3938,  R.  S.  1909, 
which  provides  that — 

"In  the  event  of  any  case  being  sent  from  a 
lower  court  on  appeal  or  \vrit  of  error  to  the 
wrong  Court  of  Appeals  or  the  Supreme  Court, 
it  shall  be  the  duty  of  the  court  to  which  the 
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case  has  thus  been  sent,  immediately  on  such 
fact  coming  to  its  attention,  to  direct  its  clerk 
to  forward  the  transcript  therein,  with  the  or- 
der of  transfer,  to  the  clerk'of  the  proper  Court 
of  Appeals,"  etc. 

•    ■ 

[2]  After  carefully  considering  the  lan- 
guage of  the  above  statute,  we  are  of  the 
opinion  that  the  word  "appeal"  as  therein 
used  should  be  limited  In  its  meaning  to  an 
appeal  granted  by  the  trial  court,  and  that 
it  does  not  include  special  appeals  granted 
by  appellate  Judges  under  section  2043,  B.  S. 
1909. 

[3]  We  think  section  2043,  siqpra,  when 
properly  construed,  means  that  the  special  ap- 
peal therein  mentioned  can  be  granted  only 
by  some  Judge  of  the  court  to  which  the  case 
is  appealable;  and  that  under  that  statute  a 
Judge  of  one  appellate  court  would  have  no 
power  or  authority  to  grant  a  special  appeal 
to  some  appellate  court  of  which  be  was  not 
a  member.  If  that  be  the  correct  construc- 
tion (and  we  think  it  Is),  then  the  Kansas 
City  Court  of  Appeals  has  acquired  no  right 
to  review  this  case  upon  the  special  appeal 
granted  by  one  of  the  Judges  of  this  court 
That  being  true,  the  transfer  statute  (section 
3938,  supra)  can  have  no  application. 

It  would  therefore  appear  that  upon  the 
present  record  no  appellate  court  has  Juris- 
diction to  review  this  case  upon  the  special 
appeal  heretofore  granted.  Such  being  the 
case,  it  follows  that  the  special  appeal  hereto- 
fore granted  herein  should  be  dismissed. 

It  is  so  ordered. 

All  concur. 


DECK  et  al.  v.  WOFFORD  et  al. 
(No.  20878.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1920.) 

1.  Judgment  «=>7I3(I)— Opinion  in  former  ac- 
tlonrnot  binding  as  to  point  not  passed  upon. 

Former  opinion  in  a  case  between  the  same 
parties  invol^ng  the  title  to  the  same  land  Is 
not  binding  apon  a  point  not  passed  upon 
therein. 

2.  Executors  and  administrators  i9s>l75— Right 
to  quarantine  relates  to  mansion  on  land  at 
hnsbaud's  death. 

The  husband  must  have  a  mansion  at  his 
death,  upon  his  land,  in  order  that  widow> 
quarantine  may  apply  thereto  and  it  is  not 
sufficient  that  the  husband  owned  the  land  and 
the  widow  had  dower  therein  and  subsequently 
erected  a  mansion  house,  and  where  the  man- 
sion was  destroyed,  remodeling  a  remaining 
smokehouse  into  a  dwelling  will  not  suffice. 

3.  Adverse  possession  ®=352— Acceptance  of 
deed  for  doWer  interest  from  widow  held  not 
to  suspend  limitations  as  against  prior  own- 
er's heirs. 

Where  defendant's  father  and  predecessor 
in  title  went  into  i/ossession  of  land,   wliich 
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bit  Krantor  possesied  tmder  warranty  deed, 
the  Bubsequent  taking  by  defendant's  father  of 
a  deed  from-  the  widow  of  a  prior  owner  for 
her  dower'  interest  only  did  not  have  the 
effect  to  aoapend  the  statate  of  limitations  from 
mnninf  against  plaintiffs,  heirs  of  such  prior 
owner. 

4.  Adverse  possession  «s>ll4(l)  —  EvIdenM 
held  to  show  title  by  adverse  possession. 
In  an  ejectment  action,  facts  found  and 
which  the  evidence  tended  to  prove  held  to 
show  that  title  in  the  land  in  question  was  vest- 
ed in  the  defendant,  when  suit  was  brought, 
by  adverse  possession  under  the  statute  of 
limitations,  as  pleaded  in  the  answer. 

Appeal  from  Oircnit  Oonrt,  Dent  County; 
L.  B.  Woodside,  Judge. 

Suit  In  ejection  by  Sarah  Cleinentine  Deck 
and  otbers  against  Ella  Wofford  and  otbera. 
Judgment  for  defendants,  new  trial  denied, 
and  plaintiffs  appeal.    Affirmed. 

Wm.  P.  Elmer,  of  Salem,  for  appellants. 
O.  O.  Dalton  and   S.  B.  Miner,  both  of 
Salem,  for  respondents. 

SMAI/Ii,  C.  I.  This  la  a  suit  In  ejectment 
by  the  plaintiffs,  who  are  the  heirs  of  John 
B.  Smith,  deceased,  against  the  defendants, 
Ella  Wofford  and  husband,  John  Wofford,  to 
recover  possession,  rents,  and  profits  and 
damages  for  withholding  possession  of  » 
farm  in  said  Dent  county.  The  answer,  in 
addition  to  a  general  denial,  claims  title  by 
adverse  possession  under  the  30-year  and  10- 
year  statutes  of  limitations. 

The  reply  denied  the  new  matter  In  the 
answer,  and  pleaded  r^  adjudicata,  in  that 
the  matters  and  things  In  Idsue  had  been  de- 
termined In  favor  of  the  plaintiffs  in  this 
case  in  a  cause  between  the  parties  thereto- 
fore brought  by  defendants  against  the  plain- 
tiffs in  said  court,  and  appealed  and  decided 
by  the  Supreme  Court 

▲t  the  trial,  the  plaintiffs  Introduced  in 
evidence  the  petition,  answer,  and  reply  in 
the  former  case,  also  the  decree  of  the  cir- 
cuit court  therein,  and  the  mandate  of  this 
court.  Said  former  suit  was  brought  to  the 
April  term  of  said  circuit  court  by  Ella 
Wofford,  as  plaintiff,  against  Mary  A.  Smith, 
the  widow  (since  deceased)  and  Sarah  Clem- 
entine Decic,  and  the  other  heirs  of  John  B. 
Smith,  deceased,  as  defendants.  It  was  a 
suit  to  quiet  title  to  the  property  in  question, 
in  which  the  plaintiff  (Ella  Wofford)  claimed 
title  by  adverse  possession  under  the  SO-year 
statute  of  limitations.  The  defendants 
(plaintiffs  in  this  case)  appeared  In  that  case, 
and  filed  answer  denying  plaintiffs'  title  and 
claiming  title  as  heirs  and  widow  of  said 
John  B.  Smith.  The  testimony  was  heard 
and  the  cause  was  tried  on  Its  merits.  The 
circuit  court  found  a  verdict,  and  entered 
Judgment   for    the    plaintiff    Ella    Wofford. 


The  defendants  appealed  to  this  court  W« 
reversed  the  Judgment  of  the  circuit  court  on 
the  ground  that  the  statute  of  llmltationa, 
the  only  question  involved  In  the  case,  had 
not  run  against  the  defendants,  heirs  of  said 
Smitli,  remanded  tlie  case  to  proceed  accord- 
ing to  the  views  expressed  in  our  opinion, 
and  our  mandate  was  to  that  effect  When 
the  cause  was  returned  to  the  circuit  court 
it  was  dismissed  by  the  plaintiff  Ella  Wof- 
ford. Thereupon  on  June  20,  ldl7,  this  suit 
WHS  brought. 

Our  opinion  in  the  former  case  Is  reported 
in  the  183  S.  W.  603.  The  opinion  was  by 
Bond,  J.,  and,  including  the  statement  of 
facta,  was  as  follows: 

"This  is  on  action  filed  by  EUa  Wofford, 
the  plaintiff,  to  quiet  title  to  160  acres  of  land 
situated  in  Dent  county.  Mo. 

"In  the  year  1856,  John  B.  Smith  acquired 
from  the  government  title  to  100  acres  of  land 
in  Dent  county,  Mo.,  upon  which  he  lived  with 
iiis  family  unUl  the  ouH>reak  of  the  Civil  War. 
During  the  war  the  buildings  on  the  land,  ex- 
cept a  smoltehouse,  were  destroyed  by  soldiers, 
and  Smith  and  liis  family  went  over  to  his 
uncle's  home  some  distance  off.  In  the  fol- 
lowing spring  they  moved  again,  this  time  over 
to  one  William  Sevier's  place,  about  one-half 
mile  away,  at  which  place  his  widow  resided 
when  he  was  Iiilled  in  186i,  during  the  last 
year  of  the  war. 

"About  a  year  after  the  husband's  death  his 
widow,  Mary  A.  Smith,  with  her  family  moved 
back  upon  the  land  hi  question, '  and  stayed . 
there  about  one  year,  dccupying  a  smokehouse, 
the  only  building  remaining  on  the  land,  as 
her  residence,  at  the  end  of  which  time  she 
went  to  Tennessee  to  live.         ' 

"On  July  4,  1866,  letters  testamentary  were 
granted  on  the  estate  of  the  husband,  and  on 
October  23,  1872,  an  order  of  sale  was  made, 
which  stated  that  Thomas  W.  Howe,  the  ad- 
ministrator, was  to  sell  the  property  at  a  pri- 
vate sale  on  or  before  the  second  Monday  in 
January,  1872,  otherwise  at  a  public  sale  as 
directed.  The  land  was  sold  April  3d  at  a 
private  sale  to  William  Master,  which  was 
contrary  to  the  directions  of  the  order  of  sale. 
The  order  of  sale  misdescribed  the  lands  in 
suit  by  reciting  that  the  land  was  situated  in 
township  34,  instead  of  33. 

"On  November  28,  1873,  William  Master  by 
a  warranty  deed  conveyed  the  land  in  con- 
troversy to  John  B.  Miller,  the  father  of  the 
present  plaintiff.  In  1876  Mary  A.  Smith,  the 
widow  of  John  B.  Smith,  came  back  from 
Tennessee,  and  wanted  to  sell  to  Miller  her 
interest  as  dowress  in  the  place,  which  inter- 
est Miller  at  first  refused  to  buy,  but  after 
her  application  to  the  court,  to  set  off  her 
dower,  he  paid  her  $100,  in  consideration  of 
which  she  gave  him  a  quitclaim  deed,  convey- 
ing her  dower  in  terms.  Though  some  steps 
were  taken  preparatory  to  the  setting  off  of 
the  widow's  interest  no  part  of  the  land,  so 
far  as  the  evidence  shows,  was  actually  sur- 
veyed and  set  aside  as  her  part;  and,  after 
the  purchase  by  Miller,  all  proceedings  in  the 
matter  came  to  an  end. 
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"From  that  time  on  Mr.  Miller  oontinoes 
with  hia  daughter,  the  present  plaintiff,  in 
the  qniet  and  undistarbed  poasesaioii  of  the 
land  np  until  his  death,  which  occurred  about 
8  years  prior  to  the  filing  of  this  suit.  There- 
after the  land  was  held  by  the  plaintiff  and  her 
husband  under  a  deed  from  the  father,  John  B. 
MiUer. 

"The  defendants  in  this  case  are  the  heirs 
of  John  B.  Smith,  and  claim  a  fee-simple  title 
to  the  estate,  subject  to  the  dower  interest  of 
Mary  A.  Smith. 

"The  case  was  tried  at  the  April  term  of  the 
circuit  court  of  Dent  county.  A  jury  was 
waived  by  the  parties,  and  the  case  was  sub- 
mitted to  the  court  for  determination,  who 
decreed  that  plaintiff  was  the  owner  in  fee  sim- 
ple of  the  land  in  controversy. 

"IL  ^ere  is  only  one  qmstion,  and  that  of 
law,  in  this  case.  It  is  conceded  that  the  plain- 
tiff has  not  title  to  the  land,  unless  one  created 
by  the  statute  of  limitations  while  it  was  held 
by  her  father  and  herself.  This  for  the  rea- 
son that  her  father,  who  deeded  the  land  to  the 
plaintiff,  himself  held  under  mesne  conveyances 
from  the  purchaser  at  a  void  sale  of  the  land 
by  the  administrator  of  J.  B.  Smith,  whose  title 
emanated  directly  from  the  government,  and 
the  defendants  are  the  wife  and  children  of  the 
patentee.  Unless,  therefore,  the  defendants, 
who  are  the  heirs  of  the  patentee  of  the  land, 
have  parted  with  their  title  by  grant  or  legal 
divestitnre  (neither  of  which  happened)  or 
have  lost  it  by  lapse  of  time  and  per  force 
the  statute  of  limitations,  the  decree  below  for 
the  plaintiff  was  erroneous. 

"On  the  27th  of  November,  1878,  the  ftither 
of  the  plaintiff  for  $100  secured  a  quitclaim 
deed,  descrihing  the  land  and  reciting,  viz.; 
The  interest  herein  conveyed  being  the  dower 
interest  of  said  Mary  Smith  in  and  to  said 
lands  as  the  widow  of  J.  B.  Smith,  deceased,' 
which  was  duly  executed  by  the  dowress,  Mrs. 
Smith.  Before  this  happened  Mrs.  Smith  had 
taken  steps  for  the  laying  off  of  her  dower, 
all  of  which  were  abandoned  upon  the  sale; 
hence  the  effect  of  her  deed  was  simply  to 
convey  her  unassigned  dower  in  the  lands. 
Neither  she  nor  her  grantees  could  make  their 
possession  adverse  to  the  heirs  while-  the 
dower  estate  in  the  lands  were  unadmeasnred 
or  unassigned.  Melton  v.  Fitch,  125  Mo.  loc. 
dt.  290,  28  S.  W.  612,  and  cases  cited.  •  •  * 
For  until  her  death  the  heirs  were  not  entitled 
to  possession,  and  could  not  have  ejectment  for 
the  land,  since  no  dower  was  ever  set  apart 
therein  for  the  widow,  who  was  alive,  and 
testified  at  the  trial. 

"The  learned  trial  court  seemed  to  think  that 
this  case  was  ruled  by  some  of  the  views  ex* 
pressed  in  McClurg  v.  Turner,  74  Mo.  45,  but 
that  case  was  wholly  different  from  the  pres- 
ent. There  the  only  issue  involved  related  to 
the  quarantine  right  of  a  widow  to  occupy 
the  mansion  house  and  lands  belonging'  there- 
to, until  the  assignment  of  dower  under  the 
statute  (R.  S.  1909,  {  366),  a  statutory  priv- 
ilege distinct  from  and  prior  to  the  right  of 
dower.  It  was  nded  under  the  particular  facts 
of  that  case,  showing  that  there  was  no  man- 
sion hons«  on  the  land  at  the  time  of  the 
death  of  the  hnsband,  that  his  widow  coold 
not  defend  by  invoking  the  quarantine  atatute 
against  an  ejectment  by  the.  purchaser  of  the 
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land  under  a  valid  jndgment  against  her  hns- 
band, for  her  statutory  right  was  predicated 
upon  the  existence  of  a  mansion  house.  More- 
over, it  appeared  that  the  vridow  had  bought 
the  land  from  a  third  party,  who  claimed  ad- 
versely to  the  husband,  l^ese  two  aspects 
of  the  case  only  were  adverted  to  in  the  opin- 
ion, and  it  conceded  that  the  distinct  dower 
rights  of  the  widow  would  not  be  affected. 
The  case  therefore  is  wholly  without  bearing 
on  the  defenses  in  this  case  that  the  lands  in 
dispute  were  acquired  by  plaintiff's  father  by 
a  conveyance  to  him  of  the  dower  estate  of  de- 
fendant's mother.  That  such  estates,  as  well 
as  rights  of  quarantine,  are  jealously  guarded 
is  ably  stated  by  Sherwood,  J.,  in  Gentry  ▼. 
Gentry,  122  Mo.  202,  26  S.  W.  1090. 

"It  is  apparent  from  this  glance  at  the  point 
in  Judgment  in  McClurg  v.  Turner,  supra,  that 
It  does  not  touch  the  issue  here  as  to  the 
right  of  a  purchaser  (or  his  grantee,  the  plain- 
tiff) from  the  dowress  to  hold  the  lands  sub- 
ject thereto  adversely  to  the  heirs  during  the 
life  of  the  widow. 

"That  this  cannot  be  done  is  the  settled  law 
of  this  state.  Yet  it  is  the  only  point  pre- 
sented for  review,  for  plaintiff's  father  has  not 
been  dead  10  years  before  this  suit;  hence,  if 
she  were  claiming  in  her  own  rights  and  not  as 
his  grantee,  no  estate  coold  as  yet  be  created 
by  the  sUtute  of  Umltations.    *    •    • " 

Tbe  facts  in  evidence  In  this  case  were  the 
same  as  those  Indicated  in  our  opinion  In  the 
former  case,  with  the  additional  testimony  In 
this  case  that  in  1867  William  Masters  was 
In  possession,  claiming  to  have  purchased 
the  land  at  tax  sale,  and  so  remained  until 
Kovember  28,  1873,  when  he  conveyed  th« 
land  to  John  B.  Miller,  by  a  Warranty  deed, 
as  stated  by  Judge  Bond  1»  our  former  opin- 
ion, and  that  said  Miller  remained  in  posses- 
sion from  the  time  he  obtained  his  warranty 
deed  from  Masters  until  1904,  after  wliich 
the  defendant  In  this  case,  Ella  Woftord,  bis 
daughter,  under  a  deed  from  bim  was  in 
possession  and  (lalmed  to  own  the  property, 
and  that  her  possession  continued  from  that 
time  until  the  filing  of  this  suit 

In  this  case,  tbe  court  below  made  the  fol- 
lowing finding  of  fact: 

"While  there  is  some  discrepancy  between  the 
testimony  of  Mrsi  Mary  A.  Smith  and  Bebnrn 
Burris  as  to  where  the  family  was  living  at 
the  time  of  the  death  of  John  B.  Smith,  yet 
it  appears  to  me  from  her  testimony  that, 
while  she  was  86  years  old,  yet  her  mind  seems 
reasonably  clear  as  to  the  material  facts  in 
the  case,  and  where  they  were  living  at  the 
time  of  her  husband's  death  and  also  in  cor- 
roboration of  her  testimony  as  to  the  fact  as 
to  where  she  lived  at  the  time  of  her  son's 
death,  and  I  find  that  her  testimony  in  regard 
to  these  matters  is  correct  and  true,  and  that 
John  B.  Smith  and  family  lived  on  this  place 
as  their  home  at  the  beginning  of  the  war ;  that 
he  left  and  went  into  the  Confederate  Army, 
and  was  killed  daring  the  last  year  of  tbe 
war,  which  woold  be  in  the  year  1864;  that 
some  time  during  the  war  the  soldiers  burned 
the  house,  and  she  left  -  and  went  to  Sinkin, 
and  lived  there  one  winter,  which  was  probably 
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the  winter  of  1863  and  1864,  and  from  there 
she  moted  about  half  a  mile  to  William  Sev- 
ier's, and  was  Ufing  at  Sevi^ir's  when  her  hus- 
band was  killed,  and  stayed  there  that  sammer, 
and  then  moved  back  to  the  neighborhood  of 
Wick  Smith's  place,  and  lived  there  one  Win- 
ter, and  the  next  summer  moved  back  to  the 
old  place,  fixed  up  the  smokehouse  and  lived 
in  it  that  summer,  and  the  winter  following 
her  son  James  died,  and  the  next  spring  they 
moved  from  there  up'  to  widow  Chandler's, 
about  a  half  mile  away,  and  lived  there  that 
summer,  and  in  the  fall  moved  on  Current  riv- 
er to  Thomas  Smith's,  and  remained  there  un- 
til about  Christmas,  when  her  brother  came 
for  her  and  her  children  and  took  them  back 
to  Tennessee. 

"That  at  the  time  of  the  death  of  John  B. 
Smith,  neither  he  nor  his  family  were  living 
on  the  place  in  controversy,  and  there  was  no 
dwelling  house  on  the  place,  and  nothing  but 
an  old  smokehouse,  which  a  year  or  two  after- 
wards she  fixed  up  and  moved  into  With  her 
children,  stayed  awhile,  and  then  moved  away 
from  the  farm." 

In  tlie  former  case  there  was  no  finding 
of  fact  by  the  trial  court  In  this  case  the 
court  gave  the  foUowlng  Inatruction,  to 
which  the  plaintiffs  excepted: 

"The  court  declares  the  law  to  be  Uiat  the 
mere  right  of  dower,  existing  in  a  widow,  does 
not  stop  or  prevent  the  running  of  the  stat- 
utes of  limitations  in  favor  of  a  stranger 
who  is  claiming  the  title  to  the  same,  and  it 
is  only  when  the  right  of  quarantine  exists, 
together  with  the  right  of  dower,  that  limita- 
tion will  not  run  against  the  heirs.  The  right 
of  quarantine  exists  only  when  the  widow  is 
Uving  in  the  mar\pion  house  at  the  time  of 
the  death  of  her  husband. 

"This  construction  was  put  upon  the  statute 
in  the  case  of  McClurg  v.  Turner,  74  Mo. 
on  page  46,  in  the  opinion  of  which  Judge 
Henry  uses  the  following  language:  'R.  S. 
I  2205.  The  language  of  the  section  implies 
the  occupancy  of  the  premises  by  the  husband 
at  his  death.  Until  dower  be  assigned,  the 
widow  may  remain  in.  This  language  would 
be  wholly  inapplicaSle  to  a  possession  and  oc- 
cupancy of  the  premises  by  the  widow  which 
commenced  after  the  husband's  death.  It  is 
not  a  dower  right,  but  a  right  given  by  the 
statute,  to  one  who  has  a  dower  right.  liie 
possession  she  is  entitled  to  *  *  *  is  of 
the  mansion  house  of  her  husband  and  planta- 
tion, until  her  dower  be  assigned.' 

"I  am  unable  to  find  where  the  ruling  in 
this  case  has  ever  been  modified  or  criticized, 
and  under  the  rule  laid  down  by  Judge  Henry, 
unless  they  were  living  on  the  place  at  the 
time  of  Smith's  death,  limitations  would  begin 
to  run  when  Masters  took  possession  of  the 
premises." 

The  court  sitting  as  a  Jury,  found  a  ver- 
dict, and  rendered  Judgment  in  favor  of  the 
defendants.  After  unsuccessfully  moving 
for  a  uew  trial,  the  plaintiffs  appealed  to 
ttkls  court. 

II.  Our  conclusion,  when  the  cause  was 
here  before,  ttiat  the  statute  of  limitations 


had  not  run  against  the  plaintUTs  fn  this 
case,  who  were  the  defendants  in  that,  was 
seemingly  based  solely  upon  the  assumption 
of  fact  that.  John  B.  Miller  went  into  posses- 
sion, and  bel^and  claimed  the  land  simply 
as  the  grantae  of  the  dower  interest  of  Mary 
A.  Smith,  which  she  attempted  to  convey  to 
him  by  her  deed  of  the  2Ttb'  of  Noveml>er, 
1878,  and  as  said  dower  had  never  been  ad- 
measured, and  the  widow  was  still  living, 
there  was  no  adverse,  possession  against  the 
heirs  of  John  B.  Smith,  and  therefore  wheth- 
er or  not  there  was  a  mansion  house  on  the 
property  at  the  time  of  bis  death  was  not 
necessary  to  determine  and.  was'  not  deter- 
mined. 

[1]  III.  The  substanoe  of  ttie  instruction 
given  in  this  case,  and  now  complained  Ot 
by  appellants,  is  that,  unless  Smith's  family 
was  "living  on  the  place"  at  the  time  of 
Smith's  death,  limitations  would  begin  to 
run  against  his  heirs,  whea  Masters  took 
possession  of  the  premises.  The  court  found 
as  a  fact  that  at  the  time  Smith  died  his 
familj  were  not  living  on  the  premises,  be- 
cause the  mansion  house  had  been  burned 
down  and  they  hod  moved  away.  ThK«  is 
no  statement  in  the  finding  of  fact  when 
Masters  took  possession,  but  there  was  evi- 
dence that  it  was  before  his  conveyance  by 
warranty  deed  to  John  B.  Miller,  which  was 
on  November  28,  1873. 

The  lower  court,  therefore,  <m  the  trial  of 
this  case,  after  it  was  remanded  by  ns,  de- 
cided in  favor  of  the  defendant  Ella  Wof- 
ford,  because  it  found  as  a  fact  that  there 
was  no  mansion  house  on  the  property  when 
Smith  was  killed,  and  therefore  the  widow 
had  no  right  of  quarantine,  and  the  statute 
of  limitations  cousequently  commenced  to 
run  against  Smith's  heirs  in  favor  of  Ella 
Wofford's  predecessors  in  title  and  posses- 
sion long  prior  to  the  date  Mary  A.  Smith 
transferred  her  dower  to  John  B.  Miller, 
and  thereafter  continued  to  run  in  faTor  of 
said  Miller  and  his  grantee,  Ella  Wofford. 
We  did  not  pass  upon  that  question  when 
the  ease  was  here  before.  Consequently  our 
former  opinion  is  not  binding  upon  that 
point  Keith  v.  Keith,  97  Mo.  loc.  dt  231, 
10  S.  W.  597;  Mangold  T.  Bacon,  237  Mo. 
loc.  cit  514,  141  S.  W.  650. 

[2]  IV.  The  quotation  from  McClorg  v. 
Turner,  74  Ma  45,  in  the  Instruction  given 
by  the  court  In  this  case,  shows  that  under 
the  statute  In  relation  to  the  ^nidow's  quar- 
antine there  must  be  a  mansion  house  of 
the  husband  at  the  time  of  his  death,  upon 
or  belonging  to  the  land  In  whidi  such  quar- 
antine Is  claimed.  If  there  is  no  such  man- 
siou  house  at  that  time,  there  is  no  quaran- 
tine. It  is  not  sufficient  that  the  land  be- 
longed to  the  husband  at  the  time  of  his 
death,  and  the  widow  had  dower  therein 
and  a  mansion  house  was  subsequently 
erected  thereon  by  the  widow.  In  this  con- 
struction of  the  statute  we  concur. 
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In  tbe  case  at  bar,  tbe  mansloa  bouse  In 
wbicb  Mary  A.  Smltb's  husband  bad  resid- 
ed burned  down  some  time  before  his  death, 
and  bia  wife  and  family  bad  left  the  place. 
Neither  be  nor  his  family  lived  there  at  the 
time  of  his  death.  Mere  temporary  absence 
of  tbe  husband  from  home  or  the  mansion 
bouse  at  the  time  of  his  death  would  not  be 
held  to  depitva  the  widow  at  ber  ri^t  of 
quarantine,  but.  If  before  tbe  death  of  tbe 
husband  the  mansion  house  is  destroyed  by 
fire  or  sword  or  flood  or  cyclone  or  other- 
wise, and  Is  not  rebuilt  or  in  existence  at 
the  time  of  bis  death,  it  cannot  be  said  to  be 
his  manslpn  house  at  tbe  time  of  bis  death, 
and  hence  the  widow  wonU  have  no  quar- 
antine therein  or  in  tbe  plantation  or  mes- 
suages belonging  thereto^  for  tbe  obvious 
reason  tliat  there  would  be  none  such  In 
eidstence. 

V/  In  tMs  case,  however,  It  is  contended 
by  appellants'  learned  counsel  that  the 
smokebooBe  waa  not  destroyed,  and  that 
after  Mr.  Smith's  death,  his  family  return- 
ed and  lived  la  the  smokehouse,  wbicb  they 
refitted  sufficiently  to  be  habitable,  and  that 
subsequently  it  was  "built,  onto"  by  Ella 
Wofford,  or  ber  predecessors  in  title,  and 
used  as  a  dwdllng  or  mansion  house.  But 
we  hold  that  a  smokehouse  or  granary  or 
a  stable  or  other  out  house  on  the  property 
at  and  before  the  husband's  death,  but  never 
used  as  a  dwelling  by  the  husband  or  his 
tsxaUy  or  any  other  persons  in  bis  lifetime, 
is  not  a  mansion  house  of  the  husband  at 
tbe  time  of  his  death  within  the  meaning  of 
the  statute,  although  it  may  afterwards  be 
repaired  or  made  habitable  and  used  as  a 
residence  by  bis  widow  and  family.  The 
building  of  a  mansion  house  or  transforma- 
tion of  smokehouse  Into  a  mansion  honse  on 
the  property  by  the  widow  after  her  hus- 
band's deatb  would  not  be  a  mansion  house 
of  tbe  husband  at  the  Ume  of  his  death. 
McGlurg  V.  Turner,  supra;  CUvens  v.  Ot^ 
222  Ma  895,  121  S.  W.  23. 

We  hold,  therefore,  that  under  the  finding 
of  facts  and  the  evidence  in  this  case  there 
was  no  mansion  taouae  upon  or  connected 
with  the  property  la  question,  when  Mr. 
Smith  died,  and  therefore  his  widow  had  no 
right  of  quarantine,  but  simply  her  right  of 
dower  therein. 

[1]  VI.  There  being  evidence  that  Ella 
Wofford's  father,  John  B.  Miller,  ber  pred- 
eoBBSor  In  title  in  1873,  went  into  posses- 
sion and  -claimed  to  own  the  property  under 
warranty  deed  frbm  Masters,  who  was  then 
In  possession  claiming  title,  the  subsequent 
taking  of  a  deed  from  Mary  A.  Smith  by 
said  John  B.  Miller  in  1878  of  her  dower 
Interest  only,  did.  nbt  have  tbe  effect  to  sus- 
pend the  statute  of  limitations  from  running 
against  the  plaintiffs  in  this  case,  tbe  heirs 
of  John  B.  Smith.  Mather  v.  Walsh,  107 
Mo.  121,  17  S.  W.  755. 

Iceland  in  question  not  being  at  tbe^time 


of  her  husband's  deatb  in  any  way  connect- 
ed with  bis  mansion  house,  Mary  A.  Smith 
bad  no  right  of  possession  as  against  the 
heirs  if  her  husband,  but  th6y  were  oititled 
ta  the  possession  thereof,  and  her  convey- 
ance in  1878  of  her  dower  right  did  not  con- 
fer upon  her  grantee,  John  B.  Miller,  the 
right  to  the  possession  of  said  land.  If  said 
Miller,  at  tbe  time  he  took  such  conveyance, 
was  in  adverse  possession,  under  color  of 
title,  and  thereafter  continued  In  such  pos- 
session, claiming  the  ownership  of  tbe  prop- 
erty, and  not  simply  Mrs.  Smith's  right  of 
dower,  bis  possession  was  adverse  to  the 
heirs  of  John  B.  Smith,  and  the  statute  of 
limitations  ran  against  them. .  Indeed,  in 
1878,  a  transfer  by  a  widow  of  her  unassign- 
ed  dower  rigbts  In  property  not  connected 
with  her  husband's,  mansion  bouse, at  the 
time  of  his  deatb  was  a  nullity,  and  convey- 
ed nothing  to  the  grantee,  unless  he  was 
tbe  terre-tenant,  in  which  event  such  trans- 
fer-operated simply  as  a  release  of  dower. 
This  subject  was  fully  considered  in  Sell  v. 
McAnaw,  133  Mo.  loc.  dt.  273,  274,  39  S. 
W.  778,.  7S0,  where  Ihia  court,  pet  Macfar- 
lane,  J.,  said: 

"There  is  no  ervidence  whatever  Chat  the  dis- 
puted land  was  a  part  of  the  plantation  on 
which  was  situated  the  mansion  house  of  the 
deceased  husband.  The  home  of  Crohan  at 
bis  death  was  in  another  county,  and  this 
land  was  not  used  in  any  manner  in  connection 
with  it.  The  widow  of  Crohan  was  not  there- 
fore entitled  to  the  possession  and  use  of  it 
nntil  her  dower  was  assigned. 

"Section  2208  (K.  S.  1879)  only  gave  her 
the  right  to  remain  ia  and  enjoy  the  mansion 
house  of  her  husband,  and  the  'messuages  and 
plantation  thereto  bdonging'  nntil  the  assign- 
ment of  ber  dower.  It  gives  her  no  right  to 
the  possession  of  all  the  land  of  her  deceased 
husband  in  which  she  had  a  dower  right.  Her 
convejance  of  the  land  did  not  therefore  con- 
fer upon  her  grantee  tbe  right  to  pbasesslon. 
She  could  convey  no  .greater  right  than  she 
herself  possessed. 

"(3)  Whatever  interest  Crohan  had  in  the 
land  descended  to  his  heirs  subject  to  the 
widow's  light  of  dower.  If  he  was  entitled  to 
tbe  possession,  and  as  between  the  parties  to 
this  suit  who  claim  under  him  we  must  as- 
sume that  he  was,  the  right  on  his  death  vest- 
ed in  his  heirs. 

"UntU  the  revision  of  1889  (section  4514), 
a  widow  cou^d  not,  at  law,  before  assignment, 
alienate  her  dower  right  by  conveyance  or  as- 
signment to  one  holding  no  interest  in  tbe 
land  She  could  release  her  claim  of  dower 
to  the  terre-tenant  so  as  to  bar  herself,  but 
she  could  invest  no  other  person  with  the  legal 
title  thereto,  until  it  had  been  assigned.  2 
Serb,  on  Dower,  {  42;  6  Cydo.  of  Law,  906, 
and  cases  cited  in  each;  Brawford  v.  Wolfe, 
103  Mo.  400. 

"It  follows  that  the  deed  from  the  widow  to 
Smith  passed  no  legal  right  of  title  in  the 
land  to  the  grantee.  Defendants  in  the  use 
they  made  of  the  land  can  only  be  treated  as 
trespassers,  unless  they  have  thereby  acquired 
tbe  title  thereto  by  adverse  possession. 
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"(4)  It  eaimot  be  said  that  the  acta  of  own- 
ership exercised  over  the  land  by  defendants 
were  permissiTe,  and  not  adverse  to  the  daim 
of  the  heirs.  The  iridow  had  no  rifht  she 
coidd  confer  upon  her  grantee.  The  deed  con- 
ferred no  right  to  posaession,  or  to  go  upon 
the  land  and  cut  and  remove  timber  there- 
from. Defendants'  acts  of  ownership  were  con- 
sequently hostile  to  the  rights  of  plaintiffs." 

In  Olrens  v.  Ott,  222  Mo.  396,  121  8.  W. 
23,  while  this  conrt  was  evenly  divided  on 
the  question  whether  there  was  a  mansion 
house  in  that  case  within  the  meaning  of 
the  statute,  there  was  no  division  on  the 
propositlcm  laid  down  in  the  opinion  of 
Woodson,  J.,  that,  if  there  was  no  manslMi 
house  connected  with  the  pr<H>erty,  there 
was  no  quarantine  and  no  right  to  posses- 
sion on  the  part  of  the  widow  simply  by 
reason  of  her  unassigned  dower,  and  that 
in  such  case,  if  the  widow  takes  possession, 
under  a  deed  from  a  third  party  giving  her 
color  of  title  to  land  in  wUch  she  has  sndi 
unassigned  dower  but  no  right  of  quaran- 
tine, the  statute  aC  limitations  runs  in  h» 
favor  against  the  heirs  from  the  date  ctt  axKib 
deed. 

[4]  We  hold,  tberefnev  that  under  the 
facts  found  and  which  the  evidence  tended 
to  prove,  in  the  case  at  bar  the  title  to  the 
land  in  question  was  vested  in  the  defend- 
ant Ella  Widford  at  the  dme  this  suit  was 
brought  by  adverse  possession  under  the 
statutes  <^  limitations  pleaded  in  her  an- 
swer. 

There  was  no  error  in  the  rulings  <rf  the 
court  below,  and  its  lodgment  is  afltened. 

BBOWN  and  RAGLAKD,  CO..  concur. 

PEB  CUBIAliL    The  foregoing  opinion  of 

SMAT.Ii,  O.,  is  adopted  as  the  opinion  of 

the  court. 

All  concur  except  WOODSON,  J„  absent 

GOODE:,  J.,  concurs  in  separate  opinion, 

in  which  BLAIB,  P.  J.,  concurs. 

GOODS,  J.  I  concur  in  the  result  of  this 
case  for  the  reason  that  there  was  evidence 
to  support  the  finding  of  the  court  below; 
that  neither  John  B.  Smith  nor  Ills  family 
was  living  on  the  premises  in  controversy 
whoi  he  died. 

BLAIB,  P.  J.,  concurs  herein. 


STATE  V.  CANTON.    (No.  21918.) 

(Supreme  Conrt  of  Ifissouri,  Division  No.  2. 
June  4,  1920.) 

I.  Homicide  ®=>l  14— iMtractioa  denylag  avail- 
ability   of   self-defease.   If   defeadaat   volaa- 
tarlly  eagaged  la  difllculty,  held  erroneoss. 
An   instruction  that,   if  defendant   "volun- 

tarilf  and   of  his  own  free   will  engaged  in" 


the  difficulty,  self-defense  was  not  available,  is 
erroneona,  since,  if  defendant  voluntarily  en- 
gaged in  the  fight  in  self-defense,  or  if,  with- 
out indndng  the  qnarrd,  he  was  aasanlted.  and 
voluntarily  defended  himself,  and  necessarily 
killed  tiis  assailant  to  save  himself  from  death 
or  great  bodily  harm,  his  self-defense  w«b 
complete. 

2.  CriMlaal  law  «:9829(l)  —  Rafasal  ef  !■• 
•trwtieaa  apea  Matters  eovarad  by  eHiers 
■et  error. 

In  a  criminal  case,  it  is  not  error  to  refose 
instructions  on  matters  sufficiently  covered  by 
other  instructions  given. 

3.  HoHieido  «=>3M(4)— Evldeaee  heM  te  re- 
qaire  iMtraotioa  oa  MUMlaogkter  la  fOartt 
degree. 

In  a  Border  presecntion,  evidence  concern- 
ing an  assault  made  upon  defendant  by  deceased 
held  to  require  an  instruction  on  manalangliter 
in  the  fourth  degree,  which  the  conrt  erroneoos- 
ly  failed  to  give. 

4.  HoBiioide  4es>78— Faeto  sbowlBg  aanaiaafk- 
tor  la  tiie  aaeoad  dogroe. 

If  defendant  was  assaulted  by  deceased,  and 
struck  the  fatal  Uow  with  a  dub  deceased  had 
dropped,  without  design  to  inflict  death  and  in 
a  heat  of  passion,  he  would  l>e  guilty  of  man- 
slaughter ia  the  second  degree,  under  Bev.  St. 
1909,  I  4460. 

Appeal  from  Circuit  Ooort,  Boone  County; 
David  H.  Harris,  Judg& 

Beed  Canton  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.  Beversed 
and  ronanded. 

E'rank  W.  McAllister,  Atty.  Gen.,  and  Lew- 
is Hord  Cocric,  Sp.  Asst  Atty.  Geo,  tar  the 
Stat& 

WHITB,  OL  Information  was  filed  in  the 
Bo<»e  coimty  circuit  court,  diarging  defend- 
ant with  murder  in  the  first  d^ree,  in  that 
he  killed  one  O.  B.  Dlgg&  The  defendant 
Beed  Canton,  was  a  colored  boy  19  years  of 
age,  and  was  a  flrtt  cousin  to  O.  B.  Diggs, 
the  boy  who  was  killed.  The  homicide  took 
place  Saturday  nlghf  AihU  12,  1919. 

At  that  time  an  entertainment  and  sapper 
for  returned  soldiers  was  hdd  by  the  colored 
people  at  Sugar  Grove  diurdi.  Some  exer- 
cises were  performed  in  the  churdi,  and  sup- 
per was  served  in  a  lodge  hall  a  short  dis- 
tance away.  About  midnight  wtiUe  a  num- 
ber of  persons  were  in  the  hall,  busy  over  the 
supper,  the  Diggs  boy  came  rushing  into  the 
hall  with  a  rock  in  his  hand,  laboring  under 
some  excitement  and  exclaiming  that  he  was 
not  going  to  let  anybody  run  over  him.  One 
witness  testified  that  he  was  outside  wboi 
the  "rucus"  began,  and  that  Canton  chased 
Diggs  into  the  haU.  Almost  immediately 
Beed  "came  busting  In  the  door,"  swearing 
and  exdaimlng  that  be  was  going  to  kill 
Diggs.  Bev.  O.  F.  Nelson,  who  seemed  to 
have  diarge  of  the  ceremonies,  took  bold  of 
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Canton  and  pushed  him  out  of  the  door. 
Oanton  Immediately  knocked  on  the  door 
with  a  stick  of  wood  and  asked  to  come  In. 
Kelson  told  him  he  could  not  come  in  unless 
he  would  behave  himself,  which  he  promised 
to  do.  He  then  came  in  with  a  knife  in  his 
hand,  whidi  Nelson  Induced  him  to  close  and 
put  back  in  his  pocket.  Presently  Dlggs  dis- 
appeared from  the  ro<Hn,  and  Canton  soon 
followed  him.  The  evidence  up  to  that  point 
is  pretty  consistent,  and  dearly  shows  about 
what  happened  inside  the  hall. 

In  a  short  time  the  two  were  engaged  In 
a  fight  outside  the  hall.  One  witness  saw 
them  fighting,  and  "kind  of  jumping  around 
one  another,"  and  Dlggs  had  a  stick  of  some 
kind  In  his  hand.  When  on  the  ont^de, 
whether  Canton  attacked  Dlggs  or  Diggs  at- 
tacked Canton  is  not  clear  from  the  evidence. 
There  was  evidence  tending  to  show  that  as 
soon  as  Canton  appeared  outside  Dlggs 
struck  him  with  a  stone  and  staggered  him 
up  against  the  wall  and  then  rushed  upon 
Canton.  At  some  time  during  the  difficulty, 
the  evidence  tends  to  show,  Dlggs  cat  Can- 
ton's arm  with  a  knife  and  assaulted  him 
with  a  stick.  Whether  he  threw  the  stick 
at  him,  or  struck  at  him  In  such  way  as  to 
let  the  stick  slip  from  his  hand,  is  not  clear ; 
at  any  rate  Canton  seized  this  same  stick, 
which  was  a  2  x  4  scantling  about  three  feet 
long,  and  dealt  a  blow  which  crushed  Digga' 
Skull.  Dlggs  was  taken  to  the  home  of  his 
grandfather,  two  miles  away,  where  he  died 
about  8  o'clock  the  next  morning. 

The  boys  had  been  friends;  they  were 
raised  together.  It  was  shown  that  each  of 
them  had  made  violent  threats  to  kill  the 
other.  Canton  explained  that  Dlggs  threat- 
ened him,  and  he  threatened  back,  without 
meaning  it  at  all.  It  also  seems,  from  the 
way  the  threats  are  stated  by  some  of  the 
witnesses,  that,  although  they  entertained  ill 
■will  toward  each  other,  neither  of  them  in- 
tended literally  to  carry  out  his  destructive 
threat.  About  a  week  before  the  homldde 
the  boys  had  a  quarrel  at  a  dance,  at  which 
time  they  exchanged  the  amenities  of  mutual 
threats.  At  that  time  Dlggs  said  he  was  go- 
ing to  break  off  his  knife  in  Canton  before 
be  left  the  party.  On  the  night  of  the  homl- 
dde, after  Canton  had  struck  Dlggs  down, 
some  one  said,  "Now,  you  see  what  yon  have 
done,"  and  he  replied,  "I  have  done  what  I 
wanted  to  do,"  and  immediately  left  with- 
out waiting  to  see  the  effect  of  his  Wow. 

.Several  witnesses  were  introduced  by  the 
defendant  to  prove  that  the  defendant  pos- 
sessed a  good  character  as  a  quiet  and  peace- 
able dtlzen,  and  that  Dlggs  had  a  bad  repu- 
tation as  being  quarrelsome.  On  the  other 
hand,  the  state  Introduced  several  witnesses 
to  prove  the  reverse  of  these  conclusions. 
The  Jury  returned  a  verdict  of  guilty  of  mur- 
der in  the  second  degree,  and  assessed  de- 
fendant's punishment  at  imprisonment  in  the 
penitentiary  for  a  term  of  10  years. 
222  8.W.-28 
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[1]  I.  Error  Is  assigned,  In  the  motion  for 
new  trial,  to  Instruction  No.  5,  given  by  the 
court  on  'Its  own  motion,  embodying  the 
court's  theory  of  self-defense.  This  instru<s 
tlon,  after  stating  in  a  g^eral  way  the  theo- 
ry on  which  they  might  acquit  the  defendant 
on  the  ground  of  self-defense,  uses  this  ex- 
pression: 

"The  right  of  aelf-defense  does  not  imply  the 
right  of  attack,  and  It  will  not  avail  in  any 
case  where  the  difficulty  is  sought  for  and  in- 
duced by  the  party  by  any  willful  act  of  his,  or 
ioft«re  ha  votuntaritii  and  of  hit  own  free  loill 
enters  into  it" 

The  Instruction  then  proceeds  to  apply  the 
prlndple  to  this  case,  as  follows: 

"So,  if  you  believe  from  the  evidence  in  this 
case  that  the  defend&nt,  Canton,  voluntarily 
sought  or  Invited  the  difficulty  in  which  Diggs 
lost  his  life,  or  that  he  (defendant)  provoked 
or  commenced  or  brought  it  on  by  any  willfnl 
act  of  his  own,  or  that  he  vohtntarily  and  of  hit 
oton  free  leill  engaged  in  it,  then,  in  that  case, 
you  are  not  anthoriaed  to  acquit  him  on  the 
ground  of  self-defense;  and  this  is  tnie^  no 
matter  how  violent  defendant's  passion  became, 
Ob  how  hard  soever  he  was  pressed,  or  bow 
imminent  his  peril  became,  during  the  prog- 
ress of  the  affray.  In  determining  who  provoked 
or  commenced  the  difficulty,  or  made  the  first 
assault,  you  may  and  should  take  into  consid- 
eration all  the  facts  and  circumstances  in  evi- 
dbnce  before  you." 

This  instruction  denies  to  the  def^dant 
the  right  of  self-d^ense^  and  makes  self-de- 
fense unavailable  to  him  If  he  "voluntarily 
and  of  his  own  free  wUl  engaged  in"  the 
difficulty,  without  regard  to  what  motive  in- 
duced him  to  engage  in  it,  or  at  what  stage 
of  the  proceeding  his  action  became  volun- 
try.  If  he  engaged  in  a  difficulty  with  a  fe- 
lonious purpose,  of  course,  he  could  not  be  ac- 
quitted on  the  ground  of  self-defense ;  but  If 
he  engaged  In  it  voluntarily,  for  some  unlaw- 
ful purpose  short  of  an  Intention  to  commit 
a  felony,  it  might,  under  the  circumstances, 
reduce  his  offense  to  manslaughter.  If  he 
volimtarily  engaged  In  it  in  pure  self-defense 
— that  is,  if  without  indadng  the  quarrel  he 
was  assaulted,  and  he  "voluntarily"  defended 
himself,  and  In  such  defense  necessarily  kill- 
ed his  assailant  in  order  to  save  himself 
from  death  or  great  bodily  harm — his  self-de- 
fense was  complete.  State  v.  Bastham,  240 
Mo.  loc.  dt.  260,  251,  144  S.  W.  492;  State 
V.  Rapp,  142  Mo.  447,  44  S.  W.  270;  State  v. 
Partlow,  90  Mo.  608,  4  S.  W.  14,  69  Am.  Rep. 
31 ;  State  v.  Feeley,  194  Mo.  321,  92  S.  W. 
663,  8  L.  R.  A.  (N.  S.)  351.  112  Am.  St.  Rep. 
511;  State  v.  Bums,  213  S.  W.  loc.  dt.  116. 
117;  State  v.  Hopkins,  213  S.  W.  126, 
loa  dt.  128;  State  v.  Reeves,  195  S. 
W.  loc.  dt  1029.  In  eadi  of  the  al)ove  cases 
it  Is  very  distinctly  held  that  an  instruction 
of  the  kind  set  out  above  takes  away  the  de- 
fendant's right  of  self-defense  altogether. 
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[2-4]  II.  Error  is  assigned  also  In  the  mo- 
tion for  new  trial  to  the  action  of  the  court 
in  refusing  several  instructions  asked  by  the 
defendant  All  these  are  covered  by  the  in- 
structions given  by  the  court,  except  an  in- 
struction on  manslaughter  in  the  fourth  de- 
gi'ee.  It  is  necessary  to  determine  whether 
such  an  instruction  should  be  given  on  a  re- 
trial of  tbe  case  under  the  evidence  as  pre- 
sented. One  gathers  from  the  reading  of 
the  evidence  that  Canton  was  the  aggressor 
and  Diggs  was  endeavoring  to  keep  out  of 
his  way.  Although  Diggs  loaded  himself 
with  a  stone,  a  knife,  and  a  club,  it  may 
fairly  be  conduded  that  all  that  display  was 
mere  bluff,  a  bravado  induced  by  fear  rather 
than  by  criminal  intent;  possibly  that  was 
the  view  taken  of  the  evidence  by  the  Jury. 
Yet  there  Is  positive  evidence  of  his  using 
those  weapons,  and  the  jury  should  have 
been  instructed  on  tbe  significance  of  such 
demonstrations. 

The  boys  both  Itad  indulged  in  extravagant 
threats.  This,  however,  should  not  be  taken 
too  seriously.  When  Diggs  threatened  to 
break  his  knife  off  In  Oanton,  a  week  before 
the  affray,  and  when  Canton  chased  Diggs  in 
tbe  hall  and  said  that  he  would  kill  hitt, 
these  expressions  might  have  been  negro  "big 
talk,"  that  meant  much  less  than  the  mur- 
derous purpose  tbe  words  would  signify. 
The  people  in  the  hall,  who  interfered  be- 
tween the  boys  evidently  did  not  take  them 
seriously.  They  took  no  steps  which  would 
be  necessary,  were  the  two  boys  understood 
to  be  Inteat  upon  killing  each  other.  "Broth- 
er Nelson"  and  the  others  merely  requested 
Oanton  to  promise  that  he  would  behave. 
Their  attention  was  not  evm  diverted  from 
the  management  of  the  festival  on.  wblcb 
they  were  engaged.  They  apparently  almost 
lost  sight  of  the  boys  immediately  after  their 
first  entrance  into  the  hall  until  the  fight  oc- 
curred outside. 

What  was  the  extent  of  Oanton's  criminal 
purpose,  if  any?  He  rushed  into  the  hall 
after  some  "rucus"  with  Diggs.  Diggs  had 
a  rock  in  his  band,  bat  Canton  had  nothing — 
had  no  weapon  of  any  kind  at  that  time 
This  may  have  been  a  mere  boyish  scrap, 
without  extreme  anger,  which  Involved  a  fe- 
lonious purpose.  Canton  was  put  out,  and 
immediately  knocked  on  the  door  and  secured 
admittance,  entering  with  the  knife  in  his 
Iiand.    On  the  persuasion  of  "Brother  Nel- 


son," he  qnite  submissively  pat  up  his  Imife 
and  promised  to  behave  himaelf.  So  far  as 
outward  manifestation  went,  his  combative 
impulse  had  subslAed.  The  next  thing  which 
occurred  after  that  was  when  both  boys  had 
slipped  out  of  doors;  Diggs  going  first. 
There  is  evidence  tending  to  show  that  im- 
mediately Diggs  made  a  rush  at  Canton,  bit 
him  with  a  stone,  assaulted  him  with  a  knife, 
and  struck  at  him  with  a  club.  Just  the 
precise  sequence  of  these  events  is  not  clear. 
There  is  evidence  tending  to  show  that  all 
these  nets  were  performed  before  Canton 
made  any  further  hostile  demcmstration ; 
then  he  picked  up  the  stick  or  club,  which 
had  slipped  from  Diggs'  hand,  and  struck 
Diggs  down  witb  It 

One  might  reasonably  conclude  from  this 
state  of  things  that  Canton  strudi  tbe  fatal 
blow  with  the  cruel  and  unusual  instrument 
he  used,  without  design  to  inflict  death.  In 
that  case  he  would  be  guilty  of  manslaughter 
in  the  second  degree  under  section  4400.  State 
V.  Luke,  104  Mo.  563,  16  8.  W.  242;  State 
V.  Jennings,  134  Mo.  277,  35  S.  W.  614;  State 
V.  Wilswi,  98  Mo.  440,  U  S.  W.  886.  Howev- 
er, there  was  no  error  assigned  in  the  motion 
for  new  trial  that  the  court  did  not  fully 
instruct,  or  failed  to  instruct  on  mansUtugta- 
ter  in  tbe  second  degree. 

It  is  ix>Baible  to  infer  from  tbe  evidence 
that  Canton  really  Intended  to  "b^ave" 
when  be  put  up  his  knife  at  the  request  of 
the  preadier,  cooled  down,  and  intended  to 
carry  the  difficulty  no  further;  tbat  when  be 
went  out  of  doors  he' was  assaulted,  with- 
out any  additional  aggressive  action  on  bis 
part  by  Diggs;  and  tbat  be  struck  Diggs 
down  in  a  sudden  heat  of  passion  aroused 
by  tbat  assault  In  tbat  case  an  instruction 
on  manslaughter  in  the  fourth  degree  should 
have  been  given. 

Tbe  appellant  has  filed  no  brief  In  this 
court,  but  the  errors  above  noted  are  tbe 
<Mily  ones  deserving  consideration  mentioned 
in  the  motion  for  new  trial. 

The  judgment  is  reversed,  and  tbe  cause 
remanded. 

BAir,ET  and  MOCT.ET,  CC,  concur. 

PER  C1IRI.4M.  The  foregoing  opinion  by 
WHITE,  O.,  is  adopted  as  tbe  opinion  of  tbe 
court 

All  the  Judges  concur:  WALKBR,  in  re- 
sult 
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MOONEYHAM  v.  MYNATT  et  «l. 
(No.  20596.) 

(Supreme  Court  of  Missouri,  Division  No.  J. 
June  2,  1920.) 

1.  Appeal  aatf  error  «s>IOIi(l)— Fladlags  on 
ooaflioting  ovidenoe  oonelaslve. 

In  Boit  to  quiet  title,  where  the  case  is  one 
at  law  and  is  bied  without  a  Jary,  the  findings 
of  trial  court  on  conflictinf  evidence  is  con- 
clusive on  appeaL 

2.  Jodgaoat  «=>67l— Uakaowa  heiro  repra- 
MBted  Iqr  ooonsel  boand  by  flndlog  at  to  boirs. 

In  suit  to  quiet  title  under  Rev.  St.  1909, 
i  2536,  against  unknown  heirs  of  certain  per- 
sons, where  court  under  section  1776  appointed 
counsel  to  represent  heirs,  if  anr,  who  did  not 
appear,  who  filed  answer  for  any  such  heirs, 
but  did  not  appeal  from  the  judgment,  court's 
finding  as  to  who  were  the  only  heirs  was  bind- 
ing on  any  such  unknown  heirs. 

3.  Appeal  and  error  «=3877(2)  —  Defeadants, 
not  heirs  of  decedent,  cannot  complain  of 
flndlag  as  to  his  heirs. 

In  suit  to  quiet  title  under  Rev.  St.  1909, 
i  2535,  against  unknown  heirs  of  certain  per- 
sons, where  court  under  section  1776  ap- 
pointed counsel  to  represent  heirs,  if  any,  who 
did  not  appear,  who  filed  answer  for  any  such 
heirs,  but  did  not  appeal  from  the  judgment, 
defendants,  other  than  heirs  of  such  persons, 
claiming  land  by  adverse  possession,  could  not 
complain  of  court's  findings  as  to  who  were 
the  only  heirs  of  such  persons. 
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ment.  Thompson  t.  StQwell,  253  Mo.  loc.  dt. 
94,  161  S.  W.  681. 

[1]  Tbere  was  evidence  tending  to  prove 
that  A.  3.  Osbom  had  posseaalon  of  the  land 
for  the  reqnlslte  period,  and  some  evidence 
that  be.  claimed  ownerahlp  of  It.  There  was 
other  evidence  tending  to  prove  that  Osbom 
took  possession  of  the  land  to  care  for  It  for 
the  benefit  of  the  heirs  of  George  and  John 
Prlgmore  and  In  recognition  of  their  title. 
The  trial  court  settled  the  conflict  against 
appellants,  and  Its  flndhig.  In  the  circum- 
stances, is  conclusive.  Thomi>son  v.  Stllwell, 
supra,  253  Mo.  loc.  dt.  96, 161  S.  W.  681. 

[2,  S]  It  is  contended  that  evidence  offered 
to  prove  that  respondent  and  hia  sister  are 
the  only  surviving  heirs  of  George  and  John 
Prlgmore  is  not  sufficient  to  Justify  the 
court's  finding  that  they  were  so.  The  suit 
was  brought  against  the  unknown  heirs  of 
George  and  John  Prlgmore.  The  trial  cotirt 
appointed  counsel  (section  1776,  R.  S.  1909) 
to  represent  such  of  these,  if  any,  as  did 
not  appear.  Answer  was  filed  for  them.  It 
Is  not  suggested  there  was  any  defect  In  the 
notice.  The  Issue  whether  respondent  and 
his  sister  were  the  only  heirs  was  tried,  and 
the  trial  court  sustained  respondent's  conten- 
tion. No  appeal  by  the  unknown  heirs  was 
taken.  This  finding  binds  them.  Appellanta 
are  In  no  position  to  question  It 

The  Judgment  is  affirmed. 

All  concur,  except  WOODSON,  J.,  absent 


Appeal  from  CHrcult  Court  Jasper  Coun- 
tj ;  Joseph  D.  Perkins,  Jndge. 

.  Suit  by  R.  A.  Mooneyham  against  Fannie 
Ifynatt  and  others.  Judgment  for  defend- 
ant Stnbblefleld,  and  the  other  defendants 
appeal.    Affirmed. 

J.  H.  &  W.  E.  Bailey,  of  Carthage,  for  ap- 
pellants. 

John  H.  Grain,  of  Ft  Scott  Kaa,  for  re- 
spondent Stubblefield. 

BLAIR,  P.  J.  This  Is  a  suit  under  section 
2S35,  B.  S.  1909,  to  qnlet  title  to  Jasper 
county  land.  After  the  answers  were  In  the 
original  plaintiff  withdrew,  and  the  case  pro- 
ceeded to  Judgment  upon  the  conflicting 
dalms  of  parties  defendant  Appellants  are 
the  heirs  of  A.  J.  Osbom,  who,  they  contend, 
acquired  title  by  adverse  tMssession.  Be- 
qxmdoit  and  bis  sister  are  nephew  and 
niece  of  George  and  John  Prlgmore,  who  bad 
the  record  title  and  died  without  issue.  Re- 
spondoit  had  acquired  his  sister's  Interest  by 
deed.  Respondent  bad  appeared  and  answer- 
ed In  response,  to  notice  to  the  unknown 
beirs  of  George  and  John  Prlgmore.  The  case 
was  at  law,  and  was  tried  without  a  Jury. 
lio  dedaraticsis  of  law  were  asked  or  given. 
The  prindpal  question  presented  is  whether 
there  is  any  correct  legal  theory,  supported 
by  s(d>stantial  evidence.  Justifying  the  Judg- 


ANOERSON    V.    COLLINS. 

(Suprenw  Court  of  Missouri,  Division  No.  2. 
June  4,   1920.) 

1.  WHIs  «=s>58(2)— Oral  agroementB  to  devise 
nest  be  dearly  establlsbed. 

Oral  agreements  to  devise  land  must  be  es- 
tablished by  clear  and  convincing  proof;  loose 
remarks  and  statements  of  legal  condusions 
not  sufficing  under  the  law  to  establish  such 
contracts, 

2.  Wills  «=958(2)— Evideaee  held  Invafflolmit 
to  prove  oral  agreement  to  devisei 

Evidence  held  insufficient  to  show  any  oral 
contract  by  an  aged  invalid  to  devise  to  plain- 
tiff in  return  for  care  by  plaintiff  and  his  vrife 
certain  realty  subsequently  deeded  by  the  in- 
valid to  defendant. 

3.  Ouieting  title  «=35l— Court  properly  en- 
tered Judgment  for  defendant,  who  showed 
best  title. 

In  an  action  to  quiet  title,  under  Rev.  St 
1909,  i  2535,  the  court  properly  entered  judg- 
ment for  defendant,  who  showed  the  best  title 
as  between  the  parties,  plaintiff  claiming  under 
an  oral  contract  to  devise  not  snffidently  es- 
tablished, and  defendant  claiming  under  a  war- 
ranty deed  from  the  alleged  contractor  with 
plaintiff. 
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Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Sterling  H.  McCarty,  Judge. 

Suit  by  Richard  Anderson  against  W.  M. 
Collins.  From  decree  tor  defendant,  plain- 
tiff appeals.    AtQrmed. 

On  August  It,  1017,  plaintiff  filed;  in  the 
circuit  court  of  Pemiscot  county,  Mo.,  a  pe- 
tition in  two  counts.  The  first  Is  a  proceed- 
ing in  equity  in  which  it  is  alleged  that  In 
November,  1015,  he  made  a  contract  with 
William  Harris,  who  was  then  the  owner  of 
lot  1  in  blocic  18  in  Hunter's  addition  to  the 
city  of  Caruthersville,  in  Pemiscot  county, 
Mo.,  by  the  terms  of  which  plaintiff  was  to 
maintain,  talce  care  of,  and  support  said  Wil- 
liam Harris  during  his  natural  life,  and  in 
consideration  thereof  said  Harris  promised 
plaintiff  to  will  him  the  house  and  lot  where 
Harris  resided  and  all  other  property  oWned 
by  said  Harris  at  the  time  of  his  death;  that, 
pursuant  to  said  contract,  plaintiff  and  liis 
wife  moved  to  the  Harris  property  aforesaid 
on  November  29,  1915,  and  from  that  date 
until  the day  of  June,  1916,  he  main- 
tained, took  care  of,  and  supported  said  Wil- 
liam Harris ;  that  on  November  29, 1915,  said 
Harris  executed  a  will  devising  and  be- 
queathing to  plaintiff  all  his  property,  both 

real  and  personal ;  that  on  the day  of 

June,  1916,  said  Harris  died,  and  his  will 
aforesaid  was  probated  in  Pemiscot  county 
aforesaid ;  that  about  June  1, 1916,  one  J.  IJ. 
Smith,  for  the  consideration  of  $1,  and  the 
further  consideration  of  $5,  to  be  paid  by 
him  weelcly  to  said  William  Harris  during 
hia  natural  life,  caused  "said  Harris  to  ex- 
ecute to  htm  a  deed  in  writing  conveying  to 
said  Smith  the  real  estate  aforesaid;  that 
said  Instrumoit  redtes,  as  a  further  consid- 
eration, that  said  Smith  was  to  comfortably 
support  and  maintain  said  Harris  during  his 
natural  life;  that  Smith  thereupon  moved 
said  Harris  from  the  property  aforesaid 
where  he  was  living  with  plaintiS  to  an  ont- 
fonildlng  on  the  premises  of  said  Smith,  at 
which  place  said  Harris  died  within  two 
or  three  weeks  after  said  removal;  that  said 
change  was  made  over  the  protest  of  this 
plaintiff ;  that  up  to  the  time  of  said  removal 
plaintiff  fully  performed  all  of  the  conditions 
of  his  contract  aforesaid,  and  would  have 
performed  the  same  in  full  but  for  the  re- 
moval of  said  Harris  as  aforesaid;  that, 
when  plaintiff  took  charge  of  said  Harris, 
the  latter  was  an  Invalid,  unable  to  care  for 
himself,  and  when  he  executed  said  deed  to 
Smith  he  was  In  a  weak  mental  and  physical 
condition,  and  was  practically  on  his  death- 
bed; that  said  Smith,  when  he  received  the 
deed  from  Harris  aforesaid,  had  notice  or 
knowledge  of  the  contract  existing  between 
plaintiff  and  said  Harris;  that  said  Smith, 
for  the  purpose  of  cheating  and  defrauding 
plaintiff  out  of  the  benefits  of  his  contract, 
induced  teid  Harris  to  leave  plalntlfTs  resi- 
dence and  make  the  deed  to  him,  which  was 


a  fraud  on  plaintiff's  rights;  that  the  deed 
from  Harris  to  Smith  was  duly  recorded  in 
said  county  in  Book  69,  page  310;  that  on 
July  29,  1916,  said  Smith  and  wife  conveyed 
the  real  estate  aforesaid  to  defendant,  W.  it. 
Collins,  whose  deed  is  also  recorded  in  said 
cotmty  in  Book  69  at  page  386. 

Said  count  concludes  with  a  prayor  aaldng 
that  plaintiff  be  declared  the  owner  of  said 
real  estate;  that  defendant  has  no  interest 
therein;  that  the 'deed  from  Harris  to  Smith 
aforesaid  and  from  the  latter  and  wife  to 
defmdant  Collins  be  canceled,  for  naught 
bdd,  and  for  general  relief. 

The  second  count  of  said  petition  alleges 
that  plaintiff  is  the  owner  of  the  real  estate 
aforesaid ;  that  defendant  claims  some  right, 
title,  estate,  and  interest  in  and  to  said  real 
estate  adverse  and  prejudicial  to  plaintiff. 

This  count  concludes  with  a  prayer  in 
which  the  court  is  asked  to  try,  ascertain, 
and  determine  the  rights,  title,  and  interests 
of  the  parlies,  plaintiff  and  defendant,  re- 
spectively, in  and  to  said  real  estate,  and  to 
define  by  its  judgment  and  decree  the  rights, 
titles,  and  interests  of  plaintiff  and  defend- 
ant severally  in  said  real  estate,  and  that.  If 
defendant  is  found  to  have  no  Interest  in 
same,  be  be  enjoined  from  setting  up  any 
claim  to  same,  and  for  general  relief. 

The  court,  in  its  decree,  dismissed  plain- 
tiff's bill  as  to  the  first  count  of  petition, 
and  under  the  second  count  decreed  that  de- 
fendant is  the  owner  of  said  real  estate  and 
that  plaintiff  has  no  Interest  therein. 

Tlie  evidence  and  rulings  of  the  court  will 
be  considered,  as  far  as  necessary.  In  the 
opinion. 

Plaintiff  filed  his  motions  for  a  new  trial 
and  in  arrest  of  judgment.  Both  motions 
were  overruled,  and  the  cause  was  appealed 
by  him  to  this  court. 

■    Plilllips  &  Brewer,  for  appellant 

McKay  &  Medling  and  Ward  &  Reevefl,  of 
Caruthersville,  for  respondent 

RAILEY,  a  (after  stating  the  facts  as 
above).  I.  The  oral  contract  relied  upon  by 
appellant  as  a  basis  of  recovery  is  heretofore 
set  out  as  disclosed  by  the  first  count  of  pe- 
tition, and  need  not  be  repeated.  This  is  not 
a  suit  for  specific  performance  of  the  alleg- 
ed oral  agreement;  for  it  appears  from  the 
record  that  on  IiJovember  29,  1015,  said  Wm. 
Harris  executed  a  will  conveying  all  the  real 
estate  and  personal  property  which  he  owned 
at  the  time  of  his  death  to  this  plaintia, 
after  ^e  funeral  expenses  were  paid.  The 
above  will,  was  duly  probated  in  Pemiscot 
County  aforesaid  on  October  25,  1916.  The 
real  question,  therefore,  presented  for  our 
consideration  is  whether  or  not  such  an  oral 
contract  was  made  between  plaintiff  and  tes- 
tator in  November,  1916,  as  precluded  the  lat- 
ter from  conveying  the  real  estate  in  contro- 
versy to  J.  li.  Smith  on  June  10, 1916,  by  the 
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warranty  deed  to  the  latter  recorded  in  said 
county  on  June  12,  1916 ;  In  other  words,  was 
such  an  oral  contract  shown  at  the  trial  as 
would  have  warranted  the  chancellor  in  spe- 
ciflcally  enforcing  said  agreement  had  said 
Harris,  or  Ws  legal  representative,  refused 
to  convey  said  property  to  plaintiff  under  the 
will  aforesaid? 

In  the  well-considered  case  of  Forrister  v. 
Sullivan,  231  Mo.  loc  dt.  373,  374,  132  S.  W. 
730,  Judge  Lamm,  speaMng  for  the  other 
division  of  our  court,  laid  down  the  follow- 
ing principles  which  should  govern  in  a  case 
of  this  character: 

"(a)  The  conversations  relied  on  as  proof 
of  the  contract  should  not  be  too  ancient,  loose, 
and  casual. 

"(b)  The  contract  should  be  fair  and  just, 
sot  a  fetching,  biting,  or  otherwise  unconscion- 
able bargain,  regard  being  liad  to  the  condition 
in  life  of  the  parties. 

"(c)  The  terms  of  the  contract  should  be  so 
clear  and  definite  as  to  free  it  from  ambiguity 
and  leave  no  doubt  in  certainty  of  terms  or  in- 
tendment. 

"(d)  The  proof  must  show  not  only  that 
some  contract  was  made,  but  that  the  contract 
counted  on  in  the  bill  was  made. 

"(e)  Performance  must  be  shown  as  far  as 
practicable.  It  nrast  be  uneqnivocal.  The  acts 
relied  on  to  show  performance  must  in  their 
nature  be  referable  alone  to  the  very  contract 
sought  to  be  performed;  for  it  is  only  thereby, 
because  of  the  benefits  arising  to  the  promisee, 
that  bis  conscience  and  that  of  those  blaiming 
under  him  are  bound.  In  a  word,  the  acts 
relied  on  to  show  performance  must  point  nn- 
erringly  to  the  contract  in  suit  and  to  none 
other.  There  must  be  an  absence  of  doubt  or 
equivocation  throughout  ithe  whole  case  in 
pleadings  and  proof.  From  end  to  end  it  must 
he  made  out  beyond  a  reasonable  doubt  and  the 
state  of  the  proof  must  bring  the  case  within 
the  reason  of  the  exception  to  the  statute,  viz. 
that  not  to  perform  in  kind,  or  in  sort,  would 
itself  be  a  fraud. 

"  (f )  The  contract  must  be  grounded  on  an 
adequate  and  legal  consideration  and  it  should 
be  made  clear  to  the  mind,  of  the  chancellor 
that  the  law  could  not  give  adequate  and  perfect 
relief  in  damages,  thereby  attaining  the  full 
end  and  justice  of  the  case  and  reaching  the 
whole  mischief;  hence  the  interference  of 
equity  is  necessary  to  do  rounded  justice. 

"(k)  a  mere  testamentary  disposition  to  de- 
vise by  will  or  a  mere  benevolent  disposition  to 
convey  by  deed,  by  way  of  gift  or  as  a  reward 
for  services  not  plainly  provoked  by  and  bot- 
tomed on  the  contract  in  suit,  will  not  take 
the  case  out  of  the  statute." 

[1]  The  principles  of  law  enunciated  in  the 
above  quotation 'are  recognized  as  sound  in 
this  state.  McCune  v.  Graves,  273  Mo.  loc. 
dt.  589,  201  S.  W.  894;  Hersman  v.  Hersman, 
253  Mo.  175,  186,  161  S.  W.  800;  Walker  v. 
Bohannan,  243  Mo.  119,  136,  137,  147  S.  W. 
1024 ;  Oliver  v.  Johnson,  238  Mo.  loc.  dt.  373, 
142  S.  W.  274;  Ctollins  v.  Harrell,  219  Mo. 
301,  118  S.  W.  342,  et  seq.  It  must  also  be 
kept  in  mind  that  oral  agreements  of  this 


character  must  be  established  by  clear  and 
convlndng  proof.  Loose  remarks,  and  state- 
ments of  legal  condusions,  will  not  sufllce 
under  the  law  to  establish  such  contracts. 
State  ex  rel.  v.  Brewing  Co.,  270  Mo.  loc.  cit. 
108,  109,  192  S.  W.  1022,  L.  B.  A.  1917D, 
1023 ;  State  ex  rel.  v.  Railroad,  240  Mo.  loc. 
dt.  50,  144  S.  W.  1088;  Oibson  v.  Railroad, 
225  Mo.  loc.  cit.  482,  125  S.  W.  453 ;  Shohoney 
v.  RaUroad,  223  Mo.  loc.  cit.  671,  122  S..  W, 
1025;  Vbgeler  v.  Punch,  205  Mo.  loc.  cit.  576, 
577,  103  S.  W.  1001 ;  Malllnckrodt  Chemical 
Works  V.  Nemnich,  169  Mo.  loc.  cit.  397,  69 
S.  W.  355;  Sldway  v.  Missouri  Land  &  Live 
Stock  Co.,  163  Mo.  loc.  cit.  374,  375,  63  S.  W. 
705;  Pier  et  aL  v.  Heinrichoffen  et  al.,  52 
Mo.  loc.  cit.  335,  336. 

Let  us  turn  to  the  evidence  and  consider 
the  same  in  respect  to  the  alleged  parol  con- 
tract. 

Cam  Bedford,  a  witness  for  plaintiff,  testi- 
fied on  this  subject  as  follows: 

"I  remember  being  at  bis  [William  Harris'] 
house  one  day  when  Richard  Anderson  was 
there,  and  there  was  some  contract  made  be- 
tween them. 

"Q.  Just  tell  what  the  contract  was  between 
old  man  Harris  and  Richard  Anderson.  A.  He 
[William  Harris]  wanted  somebody  to  take  care 
of  him  during  his  life,  and  he  would  will  them 
the  place.  He  was  talking  to  Richard  Ander- 
son. Richard  Anderson  said  to  him,  'I  will 
see  my  wife,  and  it  Will  be  all  right.' 

"Q.  What  was  Anderson  to  do?  A.  He  was 
only  to  waft  on  biro  and  take  care  of  him. 

"Q.  Was  he  to  move  into  the  house  and  take 
care  of  Harris?  A.  No,  sir;  he  didn't  say  that. 
He  [Anderson]  went  and  saw  his  wife  and 
then  came  back  and  made  the  contract.  The 
contract  commenced  with  Anderson  and  finished 
with  his  wife.  After  that  time,  or  rather  after 
this  conversation  between  Harris  and  Ander- 
son, I  think  it  was  the  same  week.  Anderson 
and  his  wife  moved  into  the  house  with  William 
Harris.  Anderson  stayed  in  the  house  with 
William  Harris  about  five  or  six  months-  from 
the  time  he  moved  there.  While  Anderson  and 
bis  wife  were  in  possession  of  that  property, 
they  took  care  of  Harris;  it  seems  like  they 
were  very  careful  in  taking  care  of  him,  keeping 
him  clean." 

This  witness  gives  no  date;  does  not  men- 
tion who  was  present ;  does  not  claim  to  have 
gone  with  Anderson  to  see  the  latter's  wife ; 
does  not  claim  to  have  heard  any  conversa- 
tion between  Anderson  and  his  wife;  and, 
finally,  does  not  testify  to  any  facts  tend- 
ing to  show  a  contract  between  plaintiff  and 
Harris  by  which  the  latter  obligated  hlmseU 
to  give  his  home  and  property  at  his  death 
to  plaintiff  for  supporting  and  taking  care 
of  him  during  his  natural  life.  Aside  from 
the  bald  conclusion  of  witness  that  they 
made  a  contract,  which  is  of  no  value  in 
weighing  the  evidence,  the  above  testimony 
does  not  prove  or  tend  to  establish  the  con- 
tract heretofore  set  out  in  petition. 

George  Veasey,  In  behalf  of  plaintiff,  tea- 
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Ufled  that  be  bad  a  conversation  with  J.  L. 
Smith  before  testator  moved  to  the  borne  of 
latter.    Witness  testified: 

"I  told  him  [Smith]  he  ought  not  to  bother 
Anderson  and  his  wife,  and  he  said  he  was  going 
to  buy  the  place.  I  told  him  I  knew  there  was 
a  contract  between  Anderson  and  old  man 
Harris,  and  if  I  was  him  I  wouldn't  disturb 
him,  and  he  said  to  me  then  he  had  a  right  to 
buy  the  place;  that  old  man  Harris  wanted  to 
seU  it  and  he  bad  a  right  to  buy  it." 

On  cross-examination  tbis  witness  testi- 
fied: 

"I  told  Smith  there  was  a  contract  between 
Anderson  and  old  man  Harris,  and  he  ought  not 
to  bother  him,  and  I  also  told  him  that  Harris 
had  willed  the  property  to  Anderson. 

"Q.  Tou  didn't  tell  him  anything  about  the 
eontractr  A.  /  told  him  that  he  had  toiOed  it." 
(Italics  ours.) 

This  witness  was  testifying  as  to  a  con- 
versation he  claims  to  have  bad  with  Smith, 
who  is  not  a  party  to  the  suit,  and  who  bad 
parted  with  his  interest  in  the  property  be- 
fore this  action  was  brought  Witness  does 
not  testify  that  be  was  present  when  any 
contract  was  attempted  to  be  made  between 
plaintifT  and  Harris.  Nor  does  be  under- 
take to  give  even  the  substance  of  any  con- 
tract between  said  parties,  much  less  the  one 
alleged  in  petition.  This  evidence  has  no 
probative  force  in  the  way  of  establishing 
the  alleged  contract  described  in  petition. 

Richard  Anderson,  the  plaintiff,  testified 
in  his  own  behalf,  without  obJecti(m,  as  fol- 
lows: 

"I  am  the  plaintifE  in  this  case.  I  moved  into 
the  house  with  old  man  Harris  in  November, 
1915.  I  got  out  of  possession  of  tbis  house  Au- 
gust 18,  1917.  I  lived  in  that  house  from  the 
timcl  went  there  in  November,  1915,  until  in 
August,  1917." 

On  cross-examination  idaintlff  testified: 

"I  claim  this  property  by  that  wiH." 

S.  B.  Juden  was  sworn  as  a  witness  in  be- 
half of  plaintiff,  and  testified  without  ob- 
jection as  follows: 

"I  am  the  sheriff  of  this  county.  I  received 
an  execution  in  the  case  of  William  Collins  v. 
Richard  Anderson  in  1917  to  dispossess  Rich- 
ard Anderson  of  the  bouse  in  question.  Re- 
freshing my  memory  from  the  execution,  I  find  ' 


that  it  was  dated  ttie  lOth  day  of  August,  1917. 
It  was  about  two  days,  I  think,  the  second 
day  after  I  received  it,  I  went  out  to  diqiossesa 
Anderson,  and  he  was  in  possession  of  the 
bouse  at  that  time.  I  told  Urn  I  had  come  to 
put  him  out  of  the  possession  of  the  property, 
and  requested  that  he  get  a  dray  and  move,  and 
he  consented  to  do  that.  That  was  something 
about  the  18th  day  of  August,  1917." 

We  have  set  out  fully  alt  the  tcBtlmony  in 
the  case  relating  to  the  alleged  oral  contract 
pleaded  in  first  count  of  petition.  Wlille  the 
authorities  heretofore  cited  require  clear  and 
convincing  proof  that  the  oral  contract  as  al- 
leged in  petition  was  made  between  plaintiff 
I'and  William  Harris,  yet  there  la  an  entire 
failure  of  proof  upon  this  subject  Even  con- 
sidering the  legal  conclusions  testified  to  by 
some  of  plaintiff's  witnesses,  still  bia  evi- 
dence falls  far  abort  of  establishing  the  con- 
tract mentioned  in  petition,  or  any  other  con- 
tract. 

[2]  The  trial  court  reached  a  correct  con- 
clusion in  holding  that  plaintiff  was  not  en- 
titled to  recover  on  the  first*  count  of  bis 
petition. 

[3J  2.  Having  found  against  the  plalntUt 
on  the  'first  count  It  necessarily  follows  that 
the  deed  from  William  Harris  to  3.  U  SmlOi 
conveyed  the  legal  title  to  the  property  to 
controversy,  and  plaintiff  acquired  no  toter- 
est  In  said  real  estate  on  account  of  the  wiU 
of  said  Harris.  Xhe  evidence,  as  disclosed 
by  the  record,  shows  that  defendant  Collins 
was  in  possession  of  said  property  at  the 
date  of  trial  under  a  deed  from  said  3.  U 
Smith.  In  the  second  count  of  petition  the 
court  .was  asked  to  ascertain  and  determine 
the  title  to  said  real  estate  under  section 
2535,  R.  S.  1909,  as  between  plaintiff  and  de- 
fendant, and  to  render  its  Judgment  accord- 
ingly. The  court  was  within  the  law  in  find- 
ing for  defendant  upon  the  second  count  of 
petition.  Brooks  v.  Roberts  (Mo.)  195  S.  W. 
loc.  cit  1021,  and  cases  cited. 

The  Judgment  below  Is  accordingly  af- 
firmed. 

WHITE,  G,  concurs.  ' 
MOZLEZ,  0.,  absent. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  la  hereby  adopted  as  the  opin- 
ion of  the  court 

All  concur. 
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STATE  V.  SMITH.     (No.  2t»45.) 


(Supreme  Court  of  Missouri,  DiTision  No.  2- 
June  4,  1920.) 

1.  Criainal  law  «33a30— Evldsiiee  held  to  ehow 
that  defeadaiit  was  aiioorded  a  fair  inrellin- 
inary  haarlOB. 

Evidence  fc«<d  to  warrant  finding  that  de- 
fendant waa  Recorded  a  fair  preliminary  hear- 
ing, under 'B«t.  St  1909,  {  5056,  as  amended 
by  Acts  1013,  p.  225,  and  other  statutes  re- 
lating to  preliminary  hearing. 

2.  Homicide  «=>223— Dofendaot'a  te>tifi»ay  at 
coroner'a  Inquest  admlsaiblo  oaly  If  volua- 
tarily  made. 

In  determining  whether  a  statement  of  a  de- 
fendant accused  of  murder  made  at  the  coro- 
ner's inquest  is  admissible  in  evidence  against 
him,  the  test  is  whether  the  statement  was 
voluntary. 

3.  Homioide  «=9223— That  defendant  was  un- 
der arrest  at  time  of  coroner's  Inquest  did 
not  render  testimony  Inadmissible. 

That  defendant  was  under  arrest  at  the 
time  of  his  testimony  at  coroner's  Inquest  is 
not,  of  itself,  sufficient  to  exclude  testimony 
as  involuntary. 

4.  Homicide  @=>223— Defendant's  statement  at 
coroner's  inquest  held  Inadmissible. 

Where  defendant,  accused  of  committing 
cold-blooded  murder,  was  brought  to  the  cor- 
oner's inquest  after  having  been  in  the  cus- 
tody of  an  officer  from  the  moment  he  knew  he 
was  snspected  of  the  crime,  was  entirely  with 
out  advice  of  counsel  or  friend,  and  at  cor- 
oner's isquest  was  snrronnded  by  a  gadieriag 
crowd  of  angry  citizens  who  threatened  to 
lynch  bini,  his  testimony  during  the  inquest,  in 
which  he  disclaimed  all  knowledge  of  the  in- 
cidents connected  with  the  alleged  crime,  Md 
inadmissible;  the  circumstances  being  such  as 
to  indicate  that  statement  at  inquest  was  not 
entirely  voluntary. 

5.  Homictda  €;=3 1 75— Testimony  as  to  analysis 
of  deceased's  stomach  admissible  only  on 
showing  Identity  of  stomach  examined. 

In  prosecution  for  murder  by  furnishing 
deceased  with  poisoned  whisky,  it  was  neces- 
sary, in  order  to  admit  testimony  showing  the 
result  of  the  analysis  of  deceased's  stomsch, 
to  satisfy  the  conrt  of  the  identity  of  the  stom- 
ach examined  with  that  of  deceased  and  to 
prove  that  it  was  in  the  same  condition  when 
examined  as  when  removed  from  deceased's 
body,  by  proof  of  circumstances  such  as  to 
establish  a  reasonable  assurance  that  stomach 
was  the  same  and  in  the  same  condition;  but 
it  was  not  necessary  to  show  that  it  was  not 
accessible  to  anybody  or  that  there  was  an 
entire  absence  of  opportunity  for  anybody  to 
tamper  with  it. 

6.  Homicide  €=3175  — Analysis  of  deceased's 
stomach  admissible  In  absence  of  circum- 
stanoea  Indicating  tampering  with  same. 

In  prosecution  for  murder  committed  by 
furnishing  deceased  with  poisoned  whisky,  tes- 
timony as  to  chemieal  analysis  of  deceased's 
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Stomach  keld  admissible  in  Absence  of  a  show- 
ing of  circumstances  raising  a  suspicion  as  to 
whether  it  had  been  molested  or  tampered  with 
prior  to  analysis,  even  though  it  had  not  bean 
preserved  with  proper  care. 


7.  Criminal  law  «=»387— When  negative  testi- 
mony Is  admissible. 

Negative  evidence  is  admissible  only  if  It 
tends  to  contradict  positive  evidence  introduced 
by  other  party,  or  tends  to  exclude  the  ex- 
istence of  a  fact  sworn  to  by  other  party. 

8.  Criminal  law  e=>387— That  druggists  Im- 
mediately aocessibie  to  defendant  had  not 
sold  defendant  poison  bold  Inadnlssible. 

In  prosecution  for  murder  committed  by 
f umishiag  deceased  with  whisky  poisoned  with 
strychnine,  evidence  that  no  druggist  immedi- 
ately accessible  to  defendant  had  sold  him 
strychnine  during  the  preceding  two  years  was 
not  admissible  to  show  that  defendant  did  not 
have  possession  of  strychnine  prior  to  alleged 
homicide,  in  absence  of  testimony  that  defend- 
ant could  not  have  procured  strychnine  In  any 
otbw  manner. 

9.  Homicide  <$=3l60— Poison  may  he  traced  in- 
to the  possession  of  aecused. 

In  a  case  of  murder  by  poison  It  is  impor- 
tant, if  not  necessary,  to  trace  poison  into  the 
possession  of  accused.   "-  - 

10.  Criminal  law  ®=34I9,  420(12)— Petition  In 
civil  action  for  assault  Inadmissible  in  prose- 
outlon  for  murder. 

In  prosecution  for  murder,  where  deceased 
had  instituted  an  action  for  assault  and  battery 
which  was  pending  at  the  time  of  the  murder 
trial,  the  petition  in  the  damage  suit  alleging 
facts  showing  cruel  and  violent  assault  and 
battery  inflicted  upon  deceased  by  defendant 
was  not  admissible,  being  hearsay. 

il.  Criminal  law  «s94l9,420(l2)-.ABonymon 
letter  to  defendant  pnrportlns  to  have  boon 
sent  by  friond  inadmissible  as  hearsay. 
In  prosecution  for  murder  committed   by 
furnishing  deceased  with  poisoned  whisky,  tes- 
timony  as   to    anonymous   letter    received   by 
defendant,  purporting  to  have  been  sent  by  a 
friend,  warning  him  that  there  was  danger  of 
his  water  being  poisoned,  held  inadmissible  to 
show  that  bis  whisky  had  been   poisoned   by 
others  who  had  planned  to  poison  defendant; 
statements  in  the  letter  being  hearsay  and  in- 
competent, and  being  too  remote  to  possess 
any  probative  value. 

12.  Homicide   i3=3l90(l) —Threatening   letter 
from  deceased  admissible. 
In  murder  prosecution,  a  threatening  letter 
traced  to  deceased  would  have  been  admissible. 


Appeal  from  Circuit  Court,  Wright  Coun- 
ty;  C.  H.  Sklnker,  Judge. 

Bandle  Smith  was  coavicted  of  murder  in 
tlie  first  degree,  and  lie  appeals.  Reversed 
and  remanded. 

The  appeal  In  this  case  is  from  a  convic- 
tion of  murder  In  the  first  degree.  Defend- 
ant was  charged  with  having  murdered  one 
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Alfred  Hut^Il  on  tbe  4th  day  of  July,  1910, 
to  Wright  county,  Mo.,  by  administering 
strychnine  to  him.  The  defendant,  Randle 
Smith,  was  a  farmer  about  35  years  of  age, 
living  near  Astoria,  in  the  northeast  part 
of  Wright  county,  Mo.  He  was  married 
and  had  two  small  children.  The  deceased, 
Alfred  Hutsell,  was  nnmarrled,  21  years  of 
«ge,  and  resided  about  a  mile  distant  from 
the  residence  of  the  defendant  Some  time 
prior  to  the  date  of  the  alleged  homicide 
defendant  was  indicted  for  felonious  assault 
upon  Hutsell,  and  at  the  same  time  Hutsell 
sued  him  for  $10,000  damage  on  account  of 
the  injuries  received.  Hutsell  went  to  Kan- 
sas City,  where  he  had  X-ray  pictures  talten 
of  his  head,  which  was  alleged  to  have  been 
injured  In  the  assault,  for  the  purpose  of 
using  the  pictures  in  his  civil  suit  and  in 
the  criminal  prosecution.  Both  of  those 
cases  were  pending  July  4,  1919,  on  which 
date  a  picnic  was  held  at  Astoria. 

The  state  introduced  evidence  to  show 
that  defendant,  Hutsell,  and  one  Ernest  Ray- 
bom,  a  young  man  26  years  of  age,  attended 
this  picnic.  Some  time  during  the  forenoon 
the  defendant  requested  Rayborn,  who  was 
a  friend  of  bis,  to  get  Hutsell  drunk  and 
find  out  the  result  of  the  X-ray  examination 
to  Kansas  City.  Rayborn  was  not  averse 
to  undertaking  the  enterprise,  understand- 
tog,  perhaps,  that  be  would  be  required  to 
drtok  some  too.  Accordingly,  Smith  drove  ctt 
and  returned  in  about  20  minutes  with  his 
coat  on.  Rayborn  was  to  his  shirt  sleeves. 
The  two  went  from  the  picnic  ground  down 
to  a  ford  In  a  creek  near  by.  Smith  ex- 
hibited two  Tanlac  bottles  full  of  liquid; 
one  was  paler  than  the  other,  and  Rayborn 
suggested  that  there  were  two  kinds  of 
whisky.  Smith  replied,  no,  he  had  weakened 
one.  Rayborn  said  he  hardly  ever  drank 
weakened  whisky.  They  hid  the  bottles  in 
a  pile  of  driftwood  nnd  returned  to  the 
picnic  ground.  Rayborn  soon  after  found 
Hutsell,  went  with  him  to  the  driftwood, 
took  out  the  bottle  which  exhibited  color, 
and  the  two  drank  its  contmts.  They  returned 
to  tbe  picnic  ground,  loitered  around  for  an 
hour  and  a  half,  and  then  went  bade  to  the 
drift  for  the  purpose  of  drinking  from  the 
other  bottle.  They  had  been  observed,  how- 
ever, by  one  Jim  Witolte,  who  followed  them 
and  came  up  as  they  drew  the  whisky  from 
Its  hiding  place.  Rayborn  tasted  it  and  spat 
it  out,  saying  it  was  very  bitter;  Hutsell 
and  Wilhite,  each  in  turn,  did  the  same. 
Rayborn  put  the  bottle  back  in  tbe  drift, 
hunted  up  Smith,  and  asked  him  what  was 
the  matter  with  the  whisky.  Smith  ex- 
plained that  there  was  some  caked  Tanlac 
to  the  bottle  which  be  could  not  get  out  and 
he  Just  put  the  whisky  in  on  it;  he  said, 
"There  is  nothtog  in  it  to  hurt  you."  After 
loitering  around  tbe  grounds  for  another 
hour  and  a  half  Rayborn  and  IlvtseU  went 


back  to  the  drift;  each  took  a  drtok  from 
the  bottle  and  returned  to  tbe  picnic  ground. 
In  a  short  while  Rayborn  became  quite  sick 
and  sent  for  Smith,  who  manifested  great 
reluctance  to  come  but  finally  came.  A  con- 
versation ensued  between  Baybom  and 
Smith  to  which  Rayborn  asked  Smith  what 
he  poisoned  him  for,  saying  that  Smith  had 
put  poison  to  the  whisky  that  he  gave  him 
that  morning.  Smith  denied  givtog  him 
poisoned  whisky. 

Antidotes  of  grease,  eggs,  cream,  and  sweet 
milk  were  administered  to  Rayborn  and  be 
recovwed,  although  he  was  confined  to  his 
room  for  about  two  weeks.  Hutsell  died  a 
few  minutes  after  the  two  returned  from 
taktog  the  last  dram.  Physicians  who  at- 
tended Rayborn  and  who  were  told  of  the 
symptoms  shown  by  Hutsell  said  the  symp- 
toms all  todlcated  strychnine  poisoning. 
The  stomach  of  Hutsell  was  removed  from 
his  body  the  next  day  by  a  physician  and 
delivered  to  the  prosecuting  attorney,  O.  H. 
Jackson,  who  swore  that  he  afterwards  took 
it  to  Springfield  and  delivered  it  to  a  chem- 
ist. Dr.  Atlierton,  together  with  the  bottle 
containing  the  rematoder  of  the  pale  liquor 
from  which  the  last  drinks  had  beoi  taken. 
Dr.  Atherton  testified  that  a  chemical  analy- 
sis showed  a  large  quantity  of  strychnine 
in  the  bottle ;  a  quantity  so  great  that  very 
little  of  the  liquor  would  be  sufficient  to 
produce  d^th.  He  also  found  traces  of 
strychnine  to  the  stomach  which  was  handed 
to  him  by  the  prosecuting  attorney.  Wilhite 
testified  that  he  was  made  sick  by  the  taste 
which  he  took  of  the  liquor. 

Tbe  defendant  was  arrested  the  afternoon 
of  Hutsell's  death.  He  was  kept  in  custody 
that  night  and  the  next  momtog  was  taken 
to  Astoria,  where  an  toquest  was  held. 
There  he  was  sworn  and  stated  that  be  bad 
not  given  Rayborn  any  whisky  at  any  time 
and  repeated  the  statement  later  in  the  after- 
noon of  the  same  day  at  Manes,  a  short  dis- 
tance from  Astoria,  where  his  prelimtoary 
hearing  was  held  before  a  Justice  of  tbe 
peace. 

Tbe  state  showed  that  some  threats  bad 
been  made  by  the  defendant  agatost  the  de- 
ceased a  year  or  more  before  the  plcnia  Tbe 
defendant  testified  that  he  had  been  advised 
by  his  attorney  to  have  some  friend  talk  to 
Hutsell  and  learn  the  result  of  his  X-ray 
examination  In  Kansas  City,  and  that  on  one 
occasion  before  the  picnic  he  requested  Ray- 
born, who  always  bad  been  his  friend,  to 
find  out  wtiat  be  could  fr<nu  Hutsell  in  re- 
gard to  the  matter,  and  Rayborn  rdled  that 
he  might  It  he  had  a  quart  of  wtdsky.  De- 
fendant soon  afterwards  purchased  a  quart 
of  whisky  to  Mountain  Grove  from  a  man 
wbo  was  designated  as  a  bootlegger.  De- 
fendant took  the  quart  of  whisky  to  his 
bam,  filled  the  two  Tanlac  bottles,  also  an- 
other bottle   which   he  to<A   to  bis   house. 
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leavhig  the  Tanlae  bottles  in  tbe  barn;  he 
eaid  he  never  aaw  them  again  until  the  4th 
of  July,  when  he  had  a  talk  with  Bayborn, 
got  the  whiaky,  and  delivered  it  to  Rayborn 
tn  the  manner  above  deacribed.  He  testified 
that  he  had  never  owned  any  strychnine, 
had  never  bought  any,  bad  never  been  out 
of  Wright  cooaty  and  Texas  county  except 
on  (Hie  occasion  when  he  made  a  abort  visit 
to  relatives  in  Arkansas.  The  defendant 
pat  hia  character  in  issne  and  offered  a  num- 
ber of  witnesses  to  testify  that  be  had  a 
good  reputation  for  honesty,  tiutli,  and 
veracity,  and  aa  a  law-abiding  citizen.  The 
state  offered  several  witnessea  wlio  testified 
that  the  defendant  had  a  bad  reputation  in 
those  respects.  Other  facts  shown  in  the 
evidence  will  be  mentioned  in  considering  the 
errors  assigned  by  tite  defendant. 

A.  M.  Curtis,  J.  W.  Jackson,  and  Geo.  0. 
Murrell,  all  of  HartviUe,  for  appellant. 

Frank  W.  McAllister,  Atty.  Gen.  (Don  0. 
Carter,  of  Sturgeon,  of  counsel),  for  the 
State. 

WU1TE3,  C.  (after  stating  the  facts  as 
above).  I.  Tbe  defendant  filed  a  motion  to 
qnasb  the  information  on  the  ground  that  he 
had  not  been  accorded  a  proper  preliminary 
hearing.  Tbe  trial  conrt  took  evidence  upon 
the  motion. 

On  the  5th  day  of  July,  after  the  inquest 
was  held  at  Astoria,  the  defendant  testified 
that  he  was  asked  by  the  prosecnting  attor- 
ney if  he  were  ready  for  his  preliminary 
trial  and  he  said  he  was  not ;  that  he  want- 
ed his  attorney,  Mr.  Oartls.  Mr.  Curtis  was 
in  Colorada  Then  he  asked  for  Mr.  J.  W. 
Jackson,  attorney,  and  Mr.  Jackson  was  at 
HartviUe.  Tbe  prosecuting  attorney  advised 
him  that  it  was  not  necessary  to  have  an  at- 
torney :  thft  he  could  go  ahead  and  have  his 
preliminary  anyway.  He  made  no  further 
objection. 

The  prosecnting  attorney,  C.  H.  Jackson, 
testified  that  after  the  coroner's  inquest  was 
over  the  defendant  came  to  him  and  told 
bim  he  wanted  his  preliminary  examination 
tliat  day.  Q^he  prosecutor  told  bim  he  could 
have  it  that  afternoon  if  he  could  get  the 
state's  witnesses.  The  preliminary  proceed- 
ed without  objection  from  the  defendant  until 
nearly  all  tbe  witnesses  for  the  state  were 
examined;  the  defendant  thm  said  Qiat  he 
saw  where  he  had  made  his  mistake;  that 
he  ought  to  have  had  a  lawyer.  Both  the  Jus- 
tice and  the  prosecuting  attorney  stated  ttiat 
tbe  defendant  was  told  several  times  during 
the  progress  of  the  hearing  that  he  could 
have  any  witnesses  he  desired  and  they 
would  stop  the  proceedings  until  he  could  get 
them.  The  defendant*  himself  did  not  claim 
to  Ikave  made  any  further  objection  to  pro- 
ceeding with  the  hearing.  Upon  this  evi- 
dence the  trial  court  overruled  the  motion. 

[1]  Tbe  defendant  did  not  complain  that 
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he  was  not  advised  fully  of  his  rights  In  tbe 
matter — his  right  to  connsel ;  his  right  to 
have  witnesses — nor  did  he  complain  of  a 
lack  of  opportunity  to  procure  witnesses. 
The  finding  of  the  trial  court  upon  the  evi- 
dence thus  produced  that  the  defendant  was 
accorded  a  fair  preliminary  hearing  was 
warranted,  and  the  requirements  of  section 
5056,  as  amended  by  the  Acts  of  1913,  p.  225, 
and  other  sections  relating  to  the  prelimina- 
ry hearing,  were  fully  met. 

II.  The  state  offered  to  prove  the  state- 
ments made  by  the  defendant  at  the  coron- 
or's  inquest  and  also  at  the  preliminary 
hearing.  The  trial  court  sent  the  Jury  out 
and  took  evidence  for  tbe  purpose  of  ascer- 
taining under  what  circumstances  the  state- 
ments were  made,  then  excluded  the  state- 
ment made  at  the  preliminary  bearing,  but 
permitted  the  state's  witnesses  to  testify  to 
what  defendant  said  at  the  coroner's  inquest. 

The  facts  developed  In  determining  the 
competency  of  the  evidence  showed  that  the 
defendant  was  arrested  late  in  the  afternoon 
of  the  day  of  tbe  deaU>  of  Hutsdl,  charged 
with  murder.  He  was  put  in  jail  that  night 
and  the  next  morning  taken  to  the  coroner's 
Inquest  at  Astoria,  tbe  exact  distance  from 
HartviUe  not  given.  At  the  inquest,  during 
the  progress  of  the  investigation,  the  Justice 
of  the  peace,  U.  S.  Wade,  who  conducted  the 
inquest,  went  to  the  defendant  and  asked 
him  if  he  desired  to  testify.  What  was  said 
by  the  defendant  in  answer  to  tiiat  is  some- 
wbat  in  dispute.  The  defendant  swore  that 
he  asked  tbe  justice,  "What  would  you  do 
about  it?"  And  the  Justice  said,  "You  do 
just  as  you  please  about  It."  And  defendant 
said,  "I  don't  know  what  I  ought  to  do;" 
but  finally  said  he  would  Just  as  well  testify. 
The  prosecuting  attorney  did  not  arrive  at 
the  coroner's  inquiry  until  after  it  bad  be- 
gun; be  and  another  witness,  who  testified 
to  what  was  said  by  the  defendant  to  the 
Justice  at  that  time,  seemed  uncertain  as  to 
the  exact  language  used.  At  any  rate,  the 
defendant  was  sworn,  gave  his  statement, 
aad  was  cross-examined,  mainly  by  the  mem-, 
bers  of  -the  jury. 

It  was  shown  that  quite  a  crowd  bad  gath- 
ered at  the  place  where  the  inquest  was 
held.  Feeling  ran  higb  against  the  defend- 
ant and  showed  ItaeU  In  remarks  indicating 
a  desire  of  some  to  lyndi  him.  This  was 
said  by  the  state's  witnesses.  No  one  told 
the  defendant  that  what  be  said  at  that  time 
might  be  used  against  him  at  Ms  triaL  He 
said  himself  that  ne  was  Ignorant  of  his  con- 
stitutional right  that  he  could  not  be  com- 
pelled to  make  a  statement  against  himself. 
The  state  claims  that  the  excited  crowd  did 
not  gather  at  the  Inquest,  but  at  tbe  prelim- 
inary In  the  afternoon ;  but  the  evidence  of 
the  prosecutor  himself  shows  the  crowd  and 
angry  expression  "at  the  time  of  tbe  coron- 
er's inquest.' 
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[1,  S]  In  determining  whetbcr  a  statement 
of  a  defendant  under  sacb  clrcumBtances  Is 
admissible  In  evidence  against  him,  the  test 
is  whether  the  statement  is  voluntary.  State 
V.  Marion.  235  Mo.  359,  loc.  dt  376,  138  S; 
W.  491 ;  State  v.  Blackburn,  273  Mo.  loc  clj. 
•1.H2,  201  S.  W.  96;  State  v.  Young,  119  Mo. 
405,  24  S.  W.  1038;  State  v.  Thornton,  245 
Mo.  loc.  clt.  440,  150  S.  W.  1W8;  State  v. 
Wilier,  264  Mo.  loc.  cit  450,  175  S.  W.  191. 
It  may  be  gathered  from  those  cases  that  in 
pvery  case  where  a  defendant  Is  subiMBnaed 
and  appears  at  a  coroner's  inquest  or  a  pre- 
lltiilnary  hearing  and  testifies,  his  statement 
is  not  voluntary  and  therefore  Is  not  admis- 
sible against  him.  The  fact  that  he  Is  under 
arrest,  it  appears,  Is  not  of  itself  sufficient 
to  exclude  his  testimony  as  Involuntary,  but 
If  the  circumstances  under  which  he  Is  in 
(.■uatody  are  such  as  to  show  it  was  not  en- 
tirely voluntary  It  should  be  excluded. 

[4]  Here  the  defendant  was  brongbt  to 
tbe  coroner's  Inquest  after  having  been  in 
the  custody  of  an  officer  from  the  moment  he 
knew  he  was  suspected  of  the  crime,  and 
was  entirely  without  advice  of  counsel  or 
friend.  The  attorneys  who  represented  him 
ill  cases  then  pending  were  absent:  the  prin- 
cipal one  away  from  the  state,  and  the  other 
one  at  Hartville.  He  was  suddenly  con- 
fronted with  condemning  evidence  of  the 
state's  witnesses;  he  was  charged  with  a 
cold-blooded  murder  which  included  his 
friend  Hayborn,  and  surrounded  by  a  gath- 
(iring  crowd  of  angry  citizens  who  were 
breathing  threats  against  his  life,  and  doubt- 
ing by  their  attitude  showed  their  hostile 
feeUng.  Under  the  pressure  of  those  cir- 
cumstances he  disclaimed  all  knowledge  of 
the  incidents  connected  with  the  alleged 
crime — he  had  not  bought  any  whisky;  had 
not  given  any  to  Rayborn ;  had  not  talked 
(ihout  it — statements  which  naturally  would 
spring  from  a  frightened  man  who  was  per- 
pb.'ied  by  the  sudden  emergency  and  the 
danger  of  immediate  violence  at  the  hands 
of  the  mob.  If  he  should  at  that  time  con- 
fess the  facts  to  which  he  testified  on  the 
trial — that  be  had  bought  the  whisky  and 
procured  the  agency  of  Rayborn  in  adminis- 
tering It  to  the  deceased  for  the  purpose 
of  loosening  Hutaell's  tongue — he  naturally 
feared  the  result.  The  circumstances  were 
auch  as  to  indicate  that  the  statement  was 
not  entirely  voluntary,  and  not  what  he 
would  have  said  nor  what  he  did  say  after 
thp  apparent  danger  was  removed.  The  ad- 
mission of  the  evidence  was  error  requiring 
a  reversal  of  the  case. 

III.  Dr.  J.  Leroy  Atherton,  chemist  living 
at  Sprlngflold,  testified  to  what  he  found  In 
the  contents  of  the  human  stomach  and  in  a 
Tanlac  bottle  delivered  to  him  by  Mr.  Jack- 
Hon,  prosecuting  attorney  of  Wright  county. 
This  was  objected  to  on  the  ground  that  It 
was  not  shown  that  the  stomach  of  Hutseli 


had  been  kept  in  the  same  condition  in  wbldi 
it  was  taken  from  bis  body,  and  that  it  re- 
mained BO  at  the  time  Dr.  Atherton  examin- 
ed it.  The  evidence  shows  that  on  the  5th 
of  July  the  stomach  was  removed  from  the 
body  of  HutseU  by  Dr.  Latimer,  who  placed  it 
in  a  large  glass  Jar.  The  Jar  was  not  fasten- 
ed, bat  had  a  glass  top  that  set  down  In  the 
Jar.  A  part  of  the  contents  of  the  stomach 
spilled  ont  in  the  Jar  a»d  remained  In  that 
condition.  He  delivered  It  to  the  prosecnting 
attorney,  Jackson,  who  took  it  to  Hartville 
to  the  Ice  plant,  where  he  left  It  In  charge  of 
persons  in  c<Hitrol  of  the  plant  and  where  it 
remained  about  two  days.  It  appears  from 
the  testimony  of  the  two  men  in  control  that 
it  was  undisturbed,  though  it  is  possible 
that  other  persons  may  have  seen  it  while 
it  was  there.  On  July  6th,  a  day  or  two  aft- 
er the  death,  Mr.  Jackson  took  the  Jar  In  his 
automobile  and  drove  to  Mountain  Grove. 
The  Jar,  packed  In  ice  in  a  box  and  covered 
with  an  old  sack  was  placed  In  the  front  of 
his  car.  He  parked  his  car  at  Mountain 
Grove  and  spent  an  hour  or  two  trying  a 
case  before  a  Justice  of  the  peace  there.  He 
drove  from  there  to  Norwood,  another  sta- 
tion on  the  railroad,  and  remained  over  ni£ht 
with  a  friend,  leaving  the  Jar  In  that  condi- 
tion in  the'  car  all  night.  Early  next  morn- 
ing he  took  the  Jar  containing  the  stomach 
to  Springfield  and  delivered  it  to  Dr.  Ather- 
ton. There  were  no  suspicious  circomstances 
Indicating  that  the  Jar  had  been  tampered 
with. 

[S]  In  otAer  to  admit  testimony  showing 
the  result  of  the  analysis  It  was  necessary  to 
satisfy  the  court  of  the  identity  of  the  stom- 
ach examined  with  that  of  HutseU  and  ttiat 
it  was  in  the  same  condition  when  examined 
as  when  removed  from  his  body.  It  was  not 
necessary  that  it  should  have  been  hermeti- 
cally sealed  so  as  to  be  Inaccessible  to  any- 
body; it  was  not  necessary  to  show  that 
there  was  an  entire  absence  of  opportunity 
for  anybody  to  tamper  with  it;  it  was  only 
necessary  to  show  the  circumstances  were 
such  as  to  establish  a  reasonable  assurance 
tbat  it  was  the  same  and  in  the  same  condi- 
tion. 

The  case  of  State  v.  Van  Tassel,  103  Iowa. 
6,  72  N.  W.  497,  is  where  the  organs  of  a  de- 
ceased were  shipped  by  express  from  Nash- 
ua, Iowa,  to  Cliicago,  for  analysis.  The  tes- 
timony of  the  chetailat  who  made  the  analy- 
sis was  held  admissible  in  evidence. 

In  People  v.  Bowers  (CaL)  18  Pac.  66a 
Jars  which  contained  the  stomach  and  con- 
tents of  the  intestines  to  be  examined  were 
covered  like  preserve  Jars  and  wrapped  in 
paper,  but  were  not  sealed  at  any  time,  and 
afterwards  were  locked  for  two  days  in  the 
laboratory  of  Cooper  Medical  College,  to 
which  the  physician  and  Janitor  had  access: 
it  was  held  that  the  evidence  as  to  the  resnU 
of  chemical  analysis  was  addilaslble.     Hie 
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court   noted   there   were   no   circumstances 
tending  to  show  that  the  Jars  had  been  tam- 
pered with. 

Where  Internal  organs  were  remoTed  by 
the  undertaker  and  placed  in  a  galvanized 
Iron  vessel  covered  over  with  a  piece  of  cloth, 
and  passed  through  three  or  four  different 
hands  before  reaching  the  chemist  who  made 
the  examination  at  the  expiration  of  two  or 
three  days,  the  evidence  of  the  chemist  was 
admissible.  State  v.  Daly,  210  Mo.  loc  cit 
675,  6T7,  109  S.  W.  53. 

In  the  case  of  State  v.  Thompson,  182 
Mo.  loc.  dt  321,  34  S.  W.  81,  where  a  con- 
siderable interval  of  time  passed  betwe^  the 
sealing  of  the  organs  in  a  Jar  and  the  ex- 
amination afterwards  by  a  chemist,  flie  court 
notes  the  absence  of  evidence  to  create  a 
suspicion  that  the  organs  were  other  than 
those  preserved,  and  evidence  showing  the 
result  of  the  examination  was  held  admis- 
sible. 

[I]  The  viscera  of  the  deceased  in  this 
case  were  not  preserved  with  that  care 
which  shonid  characterize  the  conduct  of 
an  officer  in  such  a  case,  and  the  glass  Jar 
containing  the  stomach  was  carted  around 
in  a  careless  sort  ■  of  way ;  but  there  was 
no  time  when  anything  occurred  to  suggest 
a  suspicion  that  the  stomach  was  molested 
or  that  any  one  vbo  might  b«  Interested 
in  tanqwrlng  with  It  Icnew  that  the  prosecut- 
ing attorney  had  the  Jar  in  his  possession 
when  he  drove  to .  Mountabi  Grave  and  to 
Norwood.  We  think  the  court  did  not  err 
in  admitting  the  evidence. 

IV.  Defendant  offered  as  witnesses  12 
druggists  to  prove  that  each  kept  a  record 
of  all  strychnine  poisons  dispensed  by  him, 
that  he  had  examined  his  record  as  far  back 
as  January  1,  1917,  and  that  no  record  show- 
ed a  sale  to  the  defendant,  Handle  Smith, 
of  any  quantity  whatever  of  strychnine,  and 
that  the  12  druggists  mentioned  were  all 
the  druggists  in  Wright  county  and  ter- 
ritory adjacent  to  the  home  of  the  defendant. 
This  was  excluded,  and  appellant  assigns  er- 
ror to  the  ruling. 

[7]  Negative  evidence  is  admissible  only 
If  It  tends  to  contradict  positive  evidence 
Introduced  by  the  other  party.  9  Cyc.  of 
Ev.  pp.  885-866.  This  is  a  very  general 
statement  of  the  rule,  but  the  authorities,  in- 
stead of  expressing  it  in  more  definite  terms, 
usually  state  simply  the  facts  in  each  case 
to  which  It-  is  applicable.  If  the  negative 
statement  would  tend  to  exclude  the  exist- 
ence of  a  fact  sworn  to  by  the  other  side, 
tlien  it  Is  admlarible.  For  instance,  in  a  case 
where  negligence  is  asserted  on  a  failure 
Of  the  railroad  company  to  give  a  signal  of 
an  approaching  train,  it  is  competent  for 
witnesses  to  swear  that  they  never  heard 
any  signal  given,  if  they  were  in  a  positiou 
to  have  heard  and  were  attentive  to  the 
drcomstances  which  would  cause  them  to 
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hear.  On  the  other  hand,  If  the  witnesses 
were  inattentive,  or  In  a  position  where  the 
sound  of  the  signal  would  not  likely  attract 
their  attention,  the  fact  that  they  did  not 
hear  it  would  possess  no  probative  force. 
Bennett  v.  Met.  St.  Ry.  Co.,  122  Mo.  App. 
703,  loc.  dt.  700,  710,  99  8.  W.  480;  Shaw 
V.  Railroad,  104  Mo.  648,  16  S.  W.  832; 
Armstrong  v.  Railroad,  195  Mo.  App.  loc. 
cit.  86,  190  S.  W.  944;  Butler  v.  Met.  St. 
Ry.  Co.,  117  Mo.  App.  loc.  dt.  358,  93  S. 
W.  877;  Qulnley  v.  Traction  Co.,  180  Mo. 
App.  296,  165  S.  W.  346;  Underwood  v.  St. 
L.,  I.  M.  &  S.  Ry.  Co.,  190  Mo.  App.  loc.  dt. 
412, 177  8.  W.  724. 

The  case  of  Norris  t.  Railroad,  289  Mo. 
695,  loc.  dt.  712,  713,  144  S.  W.  788,  la 
cited.  It  was  an  action  for  injuries  caused 
to  plalntlS  by  derailment  of  defendant's  train 
on  which  she  was  a  passenger.  It  was  held 
competMit  for  the  defendant  to  prove  that 
no  othef  passengers  were  injured  by  the 
shodi:.  This  evidence,  while  negative,  tended 
directly  to  show  the  shock  caused  by  the 
derailment  was  not  so  severe  as  dalmed 
by  the  plaintiff. 

[i]  In  the  present  case,)  the  evidence  offer- 
ed that  no  druggist  immediately  accessible 
to  the  defendant  sold  him  any  strychnine 
since  1917  would  not  tend  to  show  tliat  he 
did  not  have  strychnine  in  his  possessicm 
Just  Immediately  prior  to  the  alleged  ImhuI- 
dde.  If  It  had  been  further  shown  that  the 
defendant  could  not  have  procured  it  In  any 
other  manner,  the  evidence  would  have  been 
competent;  but  he  might  have  obtained  It 
before  the  date  mentioned,  or  he  might  have 
procured  it  from  a  druggist  through  the  in- 
strumentality of  another;  he  might  Taa^e 
procured  It  by  mall,  so  far  as  the  evidence 
shows.  The  evidence  would  possess  no  pro- 
bative force  unless  it  tended  to  exclude  op- 
portunity on  the  part  of  the  defendant  to 
procure  the  poison. 

[f]  It  is  true  that  In  case  of  murder  by 
poison  It  is  important,  if  not  necessary,  to 
trace  poison  Into  tlie  possession  of  the  ac- 
cused. State  T.  Hyde,  234  Mo.  loc.  cit.  241, 
136  S.  W.  316,  Ann.  Caa.  1912D,'191.  It 
is  asserted  by  appellant  that  there  was  no 
evidence  that  Smith  had  strychnine  tn  his 
possession  prior  to  the  alleged  homicide.  In 
this  appellant  Is  incorrect.  He  liad  the 
poisoned  whisky  and  delivered  It  to  RaylMm, 
with  the  fatal  result  to  Hutsell.  The  trial 
court  properly  excluded  the  evidence. 

[II]  V.  Hutsell's  suit  for  damages  on  ac- 
count of  an  alleged  assault  and  battery  was 
pending  at  the  time  of  the  trial  of  this  case. 
The  state  offered  the  petition  In  the  dam- 
age suit  and  it  was  admitted  in  evidence. 
Tills,  appellant  claims,  was  error.  The  fact 
that  a  suit  of  that  diarader  was  pending 
went  to  the  Jury  without  objection.  But 
the  petlti<m  alleged  certain  facts  showing  a 
cruel  and  violent  assault  and  battery  in- 
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flicted  upon  Hutsell  by  defendant  That 
statement  of  facts  was  hearsay  and  inad- 
missible. Defendant  In  examining  witnesses 
throughout  tlie  trial  brought  out  some  of 
the  facts  relating  to  the  assault.  It  is  un- 
necessary to  go  through  the  record  and  de- 
termine with  care  whether  the  petition  does 
state  facts  not  otherwise  proven,  without 
objection,  but  on  another  trial  the  court 
should  exclude  it. 

"[11,12]  VI.  On  March  24th,  prior  to  the 
alleged  homicide,  the  defendant  received  an 
anonymous  letter  warning  him  of  danger 
which  threatened  him— danger  of  a  mob  and 
poison  in  his  water— the  writer  claiming  to 
be  a  friend  of  Smith.  The  letter  was  de- 
stroyed, but  Smith  showed  it  to  two  other 
persons  who  read  it,  one  of  whom  was  the 
postmaster  at  Astoria,  Mo.  Defendant  offer- 
ed the  two  witnesses  to  prove  the  contents 
of  the  letter,  and  offered  to  show  >  by  the 
postmaster  that  the  paper  on  wBich  the 
letter  was  written  was  from  certain  tablets 
of  the  same  "nature  and  description"  as  the 
paper  in  the  tablets  which  the  postmaster 
had  sold  to  the  brother  of  the  deceased. 
Defendant  also  offered  to  prove  the  contents 
of  another  threatening  note  which  he  re- 
ceived. The  evidence  was  excluded,  and  er- 
ror is  assigned  to  the  ruling.  It  Is  claimed 
by  the  appellant  that  there  was  a  conspiracy 
to  do  him  harm,  and  the  evidence  should 
have  gone  to  the  Jury  as  tending  to  show 
some  one  else  had  discovered  hla  whisky 
hidden  in  his  barn  and  poisoned  it,  and  thus 
prove  that  he  did  not  intentionally  give 
poisoned  whisky  to  Raybom.  If  it  had  been 
shown  by  competent  evidence  that  the  de- 
fendant had  so:  le  definite  enemy  who  made 
threats  against  him  and  there  was  a  pos- 
sibility that  such  enemy  had  discovered  the 
whisky  in  his  bam  and  poisoned  it,  such 
evidence  probably  would  have  been  admis- 
sible. The  statements  in  the  letters  from  an 
anonymous  friend  that  the  defendant  was 
threatened  with  poison  were  pure  hearsay 
and  incompetent.  If  defendant  had  received 
a  threatening  letter  which  would  have  been 
traced  to  the  deceased  it  would  have  been 
admissible,  but  the  vague  warning  by  an 
unknown  person  of  an  uncertain  danger  from 
an  uncertain  source  was  too  remote  to  pos- 
sess any  probative  force.  The  evidence  was 
properly  excluded. 

VII.  The  court  gave  several  instructions 
covering  all  features  of  the  case.  To  several 
of  these  the  defendant  objected  and  submit- 
ted complete  instructions  of  his  own  which 
the  court  refnsed.  Error  is  assigned  to  the 
refusal.  Instructions  given  by  the  court 
were  expressed  in  the  briefest  and  most  color- 
less terms,  so  that  they  were  not  as  explicit 
as  they  might  have  been.  It  was  brevity 
at  the  expense  of  clearness.  While  the  in- 
structions possibly  complied  with  the  law, 


they  might  very  properly  have  be«i  a  llttl* 
more  favorable  to  the  defendant  For  in- 
stance, the  instruction  on  reasonaUe  doubt 
did  not  require  the  reasonable  doubt  which 
would  justify  an  acquittal  to  arise  from  a 
consideration  of  all  the  evidence  in  the  case. 
State  V.  Christian,  2i53  Mo.  397,  161  S.  W. 
736.  The  instructions  nowhere,  except  in 
the  one  relating  to  the  presumption  of  in- 
nocence, direct  a  verdict  of  not  guilty  In 
case  of  the  failure  to  find  the  facts  con- 
stituting the  guilt  of  the  defendant.  In  the 
instruction  relating  to  circumstantial  evi- 
dence it  would  have  been  entirely  proper  for 
the  court  to  have  added  that  on  a  failure  to 
find  the  circumstances  of  the  character  men- 
tioned the  jury  should  find  the  defendant 
not  guilty.  The  instructions  nowhere  place 
the  burden  of  proof  upon  the  state  in  direct 
terms;  it  only  appears  inferentially  in  two 
or  three  of  the  Instructions.  The  instruc- 
tions asked  by  the  defendant  and  refused 
were  fuller  and  more  explicit  in  those  re- 
spects, and  some  of  them  might  very  properly 
have  been  given  by  the  court  in  fairness 
to  the  defendant 

The  judgment  is  reversed,  and  the  cause 
remanded. 

RAILET  and  MOZI^ET,  CC,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  C,  is  adopted  as  the  i^inion  of 
the  court. 

All  the  Judges  concur;  WALKER,  J.,  in 
result 


STATE  V.  COSTELLO.     (No.  21934.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

r.  Criminal  law  i»=>l064(7)— Wiiare  aot  pr*- 
Mrve4  by  motion  for  aew  trial,  mlliigo  oa  !■• 
•truotions  cannot  ko  reviowod. 
Where  the  motion  for  new  trial  failed  to 
assign  error  to  the  giving  or  refusing  of  in- 
structions, assignments  of  error,  complaining  of 
instructions,  cannot  be  reviewed. 

2.  Criniaal  law  «s»l064(6)— Error  hi  eross- 
examination  cannot  be  rovlawod,  whoro  not 
presented  by  motion  for  new  trial.  ' 

Alleged  error  in  permitting  the  prosecuting 
attorney  to  cross-examine  defendant  as  to  mat- 
ters not  testified  to  in  chief  cannot  be  reviewed, 
wbere  the  motion  for  new  trial  did  not  mention 
the  cross-examination  or  improper  conduct  of 
prosecutor. 

3.  Criminal  law  <s=3i043(2)— Objoctlont  insaf* 
flclent  to  raise  question  of  anfatr  cross-exami- 
nation. 

An  objection  to  the  introduction  of  evi- 
dence in  order  to  warrant  a  review  must  bo 
pertinent  and  specific,  so  as  to  enable  court 
to  iDteliigently  role,  consequently  a  mere  state- 
mont   or   objection   to   the   croas-examination. 
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coupled  with  the  farther  objection  that  the 
matter  wea  immaterial,  is  not  sufficiently  spe- 
cific to  cover  the  conduct  of  the  prosecuting 
attorney  in  conducting  an  unfair  cross-examina- 
tion. 

4.  Criminal  Uw  «s>720(5)— Statemaat  of  pros* 
•eutlng  attorney  arguing  an  objootion  not  ia- 
propar. 

Statement  by  the  prosecutor  in  arguing  an 
objectio(i  that  the  witness  stated  be  had  not 
seen  one  B.  recently,  and  that  it  was  desired  to 
show  the  witness  had  seen  him  recently,  is  sot 
objectionable;  the  prosecutor  being  entitled  to 
no  test  the  credibility  of  the  witness. 

Appeal  from  St  Louis  Olrcult  Court;  O. 
A.  Wurdeman,  Judge. 

Tony  Cktstello  waa  convicted  of  robbery 
In  tbe  first  degree,  and  be  appeals.  Af- 
firmed. 

• 

T.  J.  Rowe,  Jr.,  of  St  Louis,  for  appel- 
lant 

Frank  W.  McAllister,  Atty.  Gen.,  and 
Lewis  Hord  Cook,  Sp.  Asst.  Atty.  Oen.,  for 
tbe  State. 

WHITE,  C.  Tbe  appeal  is  from  a  convic- 
tion of  robbery  in  tbe  first  degree.  The  in- 
formation charges  that  tbe  appellant,  Tony 
Costello,  and  Edward  Rldgely,  on  or  about 
tbe  18tb  day  of  April,  1919.  in  St  Louis  coun- 
ty, made  an  assault  upon  one  David  Koeler, 
and  by  putting  him  in  fear,  and  by  force 
and  violence  to  bis  person,  took  from  bim 
and  in  his  presence  the  sum  -of  $50.80,  law- 
ful inoney  of  the  United  States. 

Koeler  was  secretary  of  St  Peter's  Cem- 
etery located  In  Wellston,  St.  Louis  county. 
He  kept  the  records  and  handled  the  money 
of  the  cemetery  company.  In  the  afternoon 
of  April  18,  1919,  while  be  was  in  bis  of- 
fice waiting  on  some  customers,  Costello 
and  Rldgely  oame  into  the  office  and  waited 
around  among  the  customers.  Tbey  walked ' 
out  of  the  office  and  sat  down  on  a  bench 
outside  tbe  door.  After  tbe  last  customer 
bad  gone  tbey  came  in,  and  Costello  asked 
Koeler  If  be  might  use  tbe  telephone.  A  coun- 
ter in  tbe  office  was  surmounted  by  a  wire 
screen,  and  behind  this  counter  was  Koeler's 
desk  and  telephone.  Costello  came  be- 
hind tbe  screen  for  tbe  purpose  of  using  tbe 
telephone.  Koeler  soon  noticed  that  his  vis- 
itors were  making  no  attempt  to  use  tbe 
telephone,  be  looked  up,  and  saw  a  pistol 
pointed  at  bim  through  the  screen  by  Rldge- 
ly. He  Immediately  yelled  for  help.  Costello 
began  to  beat  bim  over  the  bead  with  bis 
fists,  and  Rldgely  came  around  and  ham- 
mered bim  with  a  revolver.  Tbe  robbers 
tbeu  opened  tbe  money  drawer  and  took 
$50.80,  and  ran  down  tbe  road  towards  a 
machine,  got  into  It  and  drove  away.  The 
witness  was  badly  beaten  up.  Other  wit- 
nesses corroborated  Koeler  In  the  facts  to 
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which  he  testified  regarding  tbe  appearance 
and  tbe  running  away  of  tbe  men,  and  iden- 
tified Costello  and  Rldgely  as  two  men  that 
were  about  the  office  before  the  assault  One 
witness  Identified  tiie  defendant  as  one  of 
the  two  running  away  after  tbe  assault 

The  defense  was  an  alibi.  Costello  swore 
be  was  at  Lang's  saloon  on.  Franklin  ave- 
nue, the  day  of  tbe  robbery,  from  1150  a. 
ffl.  until  4  o'clock  in  the  afternoon,  wlien 
he  was  arrested  there.  He  was  playing 
horseshoes  In  Lang's  back  yard  with  Ridgely 
and  one  Baunier.  He  is  corroborated  in 
this  particular  by  tbe  evidence  of  Lang  and 
other  witnesses. 

[1]  I.  The  appellant  claims  there  was 
error  in  the  giving  by  the  court  of  several 
instructions.  The  motion  for  new  trial  does 
not  assign  any  error  to  the  giving  or  refus- 
ing of  Instructions,  and  does  not  mention 
instructlona  In  any  manner.  Therefore  we 
are  precluded  from  reviewing  that  assign- 
ment 

In  Justice  to  tbe  attorney  for  appellant 
It  should  be  said  that  he  was  not  defend- 
ant's attorney  in  tbe  circuit  court,  "and. 
consequently  is  not  responsible  for  the 
manner  and  form  in  which  exceptions  to 
the  rulings  of  tbe  trial  court  were  saved." 

[2]  II.  It  is  complained  that  tbe  court 
committed  error  in  permitting  the  prosecut- 
ing attorney,  over  defendant's  objection,  to 
cross-examine  tbe  defendant  as  to  matters 
not  testified  to  in  chief  by  the  defendant 
Several  pages  of  tbe  d^endant's  cross-ex- 
amination are  set  out,  to  which  this  objec- 
tion Is  applied.  We  are  precluded  from  re- 
viewing this  testimony  and  the  error  as- 
signed, because  no  mention  Is  made  ot  that 
objection  in  the  motion  for  new  trial.  Tbe 
motion  nowhere  mentions  the  cross-exam- 
ination of  the  defendant  or  the  alleged  im- 
proper or  unfair  conduct  of  tbe  prosecuting 
attorney  Jn  cross-examining  bim. 

[3]  III.  Objection  Is  propeWy  assigned  In 
the  motion  for  new  trial  to  the  cross-exam- 
ination of  the  witnesses  by  the  defendant 
On  these  cross-examinations  tbe  state's  at- 
torney endeavored  to  show  that  one  Baumer, 
with  whom  the  defendant  was  playing  horse- 
shoes in  Lang's  back  yard,  bad  been  con- 
victed of  some  crime  and  was  In  JalL  The 
objection  of  defendant's  counsel  at  the  time 
appears  In  tbe  record  In  this  fashion:  "I 
object  to  this  line  of  examination."  At  oth- 
er times  tbe  objections  were  tbus.:  "I  ob- 
ject to  that  as  immaterial."  "Objected  to 
as  Immaterial."  Tbe  objections  were  over- 
ruled, exceptions  saved,  and  tbe  trial  pro- 
ceeded. No  objection  In  any  more  definite 
or  specific  form  was  made  to  any  questicms 
asked  on  cross-examination.  An  objection 
to  tbe  introduction  of  evidence,  in  order  to 
warrant  a  review,  must  bb  pertinent  and 
specific,  In  order  to  enable  tbe  court  intel- 
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ligently  to  mie  uipon  the  same.  State  v. 
Hamilton,  263  Mo.  29S,  172  S.  W.  593; 
State  V.  Miller,  264  Mo.  441,  loc.  cit  449, 
175  S.  W.  191.  The  objection  that  the  tes- 
timony was  immaterial,  even  if  that  was 
sufficiently  specific,  would  not  cover  the  Im- 
proper conduct  of  the  prosecuting  attorney  in 
conducting  an  unfair  cross-examination. 

[4]  IV.  On  one  point  defendant's  coimsel 
was  speclflc.  The  state's  attorney  In  argu- 
ing an  objection  of  defendant's  made  this 
reranrk  regarding  Baumer: 

"Til is  man  saya  be  has  not  seen  Baomer  for 
a  loii);  time  and  I  want  to  show  that  he  has 
stea  iiim  recently." 

This  was  objected  to,  and  the  objection 
ovfrruled.  Witness  then  answered  that  he 
(witiiriis)  had  not  been  down  there.  De- 
feiiiluut's  attorney : 

"I  ask  tliat  the  jury  be  inatrncted  to  diare- 
Eard  the  etatemeot  of  the  prosecuting  attorney 
in  reference  to  Baumer." 

This  objection  was  overruled,  and  excep- 
tion dTily  saived.  The  statement  of  the 
prosecuting  attorney  in  relation  to  Baumer 
was  entirely  proper.  He  had  a  right  to 
cross-examine  the  witness  and  test  his  credl- 
bHity  by  showing  that  he  had  misstated  a 
fact  about  having  seen  Baumer.  The  state- 
ment vins  not  1b  the  least  objectionable. 

There  being  no  error  in  the  record,  the 
juflgment  is  affirmed. 

RAII^EY,  O.,  concurs. 
MOZIiET,  C,  absent 

PEll  CURIAM.  The  foregoing  opinion  by 
WIIITK,  C,  Is  adopted  as  the  opinion  of 

the  court. 
All  the  Judges  concur. 


KIRKLAND  V.  BIXBY  at  al.     (No.  21212.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Jane  2,  1920.) 

1.  Appeal  and  error  <&=>758(3)— RHia  a*  to 
sufficiency  of  assionment  of  error  In  brief 
stated. 

AppHlont'a  brief,  though  it  contains  no  for- 
mfli  ctiUfctive  assignment  of  error  in  any  given 
liart  thereof,  is  sufficient  where  appellODt  sepa- 
rut«ly  HBsigns  error  specifically  in  distinct  sub- 
lieads  of  bis  points  and  authorities;  such  a 
brief  being  a  substantial  compliance  with  the 
iitatutcs  and  with  court  rule  No.  15  (198  S. 
W.  vi). 

2.  Appoal  and  error  «=>7S8(3)'-Usa  of  word 
"erred"  not  neoossary  In  making  assignment 
of  error  In  brief. 

It  is  unnecessary,  in  making  assignmenta  of 
error  in  brief,  to  say  that  the  court  "erred"  in 
(loinK  so  and  so;  it  being  sufficient  if  it  is  made 


plain  by  the  language  used,  conrndering  record 
before  appellate  court,  that  error  is  chugged. 

3.  Master  and  servant  9=3 137 (4)— Section  men 
not  entitled  to  warnings. 

Section  men  are  not  entitled  to  warnings  of 
approaching  trains,  either  by  bell  or  vbintle, 
except  when  reqoired  by  the  homanitaiian  rule. 

4.  Master  and  servant  ^=3264 (5)  —  Pleading 
held  not  to  authorize  proof  of  custom. 

In  an  action  for  the  death  of  a  section  man 
riding  on  a  hand  car  struck  by  train,  under  a 
petition  alleging  that  the  trainmen  negligently 
failed  to  ring  the  bell  and  sound  the  whistle 
in  the  fog,  Jield,,  that  proof  of  the  existence  of 
a  custom  requiring  trainmen  to  give  warnings 
during  foggy  weather  was  incompetent. 

5.  Negllgencs  «=3llO  —  Pleading  violation  of 
daty  essential. 

A  petition  for  negligence  should  charge  a 
duty  and  its  violation  to  show  liability. 

6.  Customs  and  usages  «=»I8 — Custom  of  long 
standing  to  give  rise  to  a  duty  sbonld  be 
pleaded. 

If  the  violation  of  a  duty  arises  from  the 
failure  to  observe  a  custom  of  long  standing, 
the  custom  should  be  pleaded,  so  as  to  dearly 
point  out  the  duty. 

7.  Master  and  servant  <S=»258(I8)— Mode  of 
pleading  custom  defined. 

A  petition  for  negligence  in  failing  to  ob- 
serve a  raUroad's  custom  to  warn  section  men 
of  trains  during  foggy  weather  should  not  only 
plead  such  custom,  but  should  allege  the  plain- 
tiCf's  knowledge  thereof. 

Appeal  from  Circuit  Court,  Jackson.Comi- 
ty;    Clarence  A.  Bumey,  Judge. 

Action  by  E.  E.  Kirkland,  administrator, 
etc.,  against  William  K.  Blxby  and  £>dward 
B.  Pryor,  receivers  of  the  Wabash  Railroad 
Company.  Judgment  for  plalntUf,  and  de- 
fendants appeal.     Reversed  and  remanded. 

N.  S.  Brown,  of  St  Looba,  and  Selvee  & 
Sebree  and  Mord  M.  Bogie,  all  ot  Kansas 
City,  for  appellants.     • 

Atwood,  Wlckersham,  Hill  &  Popham,  of 
Kansas  City,  for  respondent 

ORAVES,  J.  Action  for  damages  toe  the 
allegbd  negligent  killing  of  Albert  Anderson 
In  January,  1914.  Defendants  were  the  re- 
ceivers of  the  Wabash  Railroad  Company, 
and  deceased  was  section  foreman  on  the  line 
of  said  road  at  or  near  Randolph,  Mo.,  near 
Kansas  City,  Mo.  Anderson  was  killed  in  a 
collision  between  the  hand  car  upon  which 
he  was  going  to  his  worlc  and  one  of  defend- 
ants' trains.  The  negligence. charged  In  the 
petition,  upon  which  trial  was  had,  la  as  fol- 
lows: 

"Plaintiif  alleges  that  the  defendants  were 
negligent  and  careless  in  advising  said  Albert 
Anderson  that  he  could  proceed  safely  to  his 
destination,'  when  they  knew,  or  by  the  exerdae 
of   ordinary   care  on.  their   part   mi^t   hare 
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known,  that  he  could  not  safely  so  do,  and  in 
not  maiotainhig  the  track,  over  which  said  hand 
car  was  about  to  move,  in  a  safe  condition  and 
free  from  trains  or  cars  whose  movement 
might  injure  persons  situated  as  decedent  was; 
that  defendants,  by  their  employes  in  charge 
of  said  train  so  colliding  with  the  hand  car, 
were  further  negligent  and  careless  in  failing 
to  ring  the  bell  and  sound  the  whistle  at  such 
frequent  iotervals,  while  running  throngh  the 
fog,  as  would  warn  the  crew  on  said  hand  car 
of  the  approach  of  said  train  in  time  to  allow 
the  employes  on  said  iiand  car  to  safely  remove 
themaelves  and  said  hand  car  from  defendants' 
track;  that  as  a  direct  result  of  each  and  all 
of  said  negligent  and  careless  acta  of  the  de- 
fendants, as  aforesaid,  the  said  Albert  Ander- 
son, deceased,  was  killed." 

Answ«  is  (1)  a  general  denial;  (2)  con- 
tributory negligence;  and  (3)  assumption  of 
risk.  Reply  was  a  general  denial.  Upon  a 
trial  before  a  Jury  In  division  No.  6  of  tbe 
Jackson  county  circuit  court,  plaintiff  had 
a  yerdict  and  judgment  for  $10,000  and  do- 
fendants  have  appealed. 

The  action  was  one  under  the  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  !§ 
8657-8665),  as  said  Anderson  was  foreman  of 
a  section  crew,  and  his  section  covered  track 
botb  west  and  east  of  Randolph.  At  about 
7 :30  on  the  morning  of  the  accident  he  start- 
ed west  from  Randolph  with  his  crew  on  a 
hand  car,  to  repair  some  tracks  near  what 
is  known  as  tbe  Milwaukee  bridge,  within 
his  section.  The  morning  was  quite  foggy,  as 
they  frequently  were  near  the  Missouri  riv- 
er. When  about  a  mUe  and  a  half  west  of 
Bandolph,  tbe  hand  car  was  struck  by  an 
east-bound  freight  train,  and  Anderson  was 
killed.  Further  details  will  be  left  to,  points 
discussed  in  tbe  course  of  the  opinion. 

[1]  There  is  a  motion  to  dismiss  the  appeal 
for  failure  to  comply  with  rule  15  of  this 
court  (198  S.  W.  vi),  in  that— 

"There  are  no  separate  assignments  of  error 
as  provided  by  the  rules,  and  under  the  so-called 
points  and  authorities  no  specific  errors  are  al- 
leged such  as  to  comply  with  the  rules  of  the 
court." 

Among  other  cases  we  are  dted  to  Yahl- 
dick  V.  Vahldick,  264  Mo.  loc.  clt.  531,  175  S. 
W.  199.  As  applied  to  the  facts  in  this  case 
tbe  ruling  in  that  case  does  not  support  re- 
spondent At  page  532  of  that  opinion  in 
264  Mo.  (175  S.  W.  200),  Faris,  J.,  refers  to 
the  universal  ruling  of  this  court,  in  tbis 
language: 

"It  has  been  held  that  where  appellant, 
though  making  no  formal  collective  assignment 
of  errors  in  any  given  part  of  his  brief,  yet 
separately  assigns  error  specifically  in  distinct 
subheads  of  his  points  and  authorities,  we  will 
accept  this  as  a  substantial  compliance  with  the 
statute  and  our  rules.  Perry  v.  Strawbridge, 
109  Mo.  621;  Mugan  v.  Wheeler,  241  Mo.  376; 
Collier  v.  Lead  Co.,  208  Mo.  246." 

This  announces  the  true  rule  of  this  court, 
and  the  cases  cited  by  our  former  Brother 


bear  him  out  in  the  pronouncement.  In  the 
particular  case  he  held  that  tbis  rule  had  not 
been  met     So,  too,  as  to  other  cases  cited. 

[2]  But  iu  the  instant  case  the  points  and 
authorities  bristle  with  alleged  error.  There 
is  no  formal  assignment  of  errors,  but  when 
the  points  made  clearly  point  out  tbe  errors 
nisi  (as  here)  we  have  always  ruled  it  to  be 
sufficient.  Nor  is  it  necessary  to  say  in  tbe 
point  made  that  tbe  trial  court  "erred"  in 
doing  so  and  so.  If  it  is  made  plain  by  the 
language  used,  considering  the  record  before 
us,  that  error  Is  charged.  There  is  no  sub- 
stance in  the  motion  to  dismiss  the  apiieal  in 
this  case,  and  it  is  overruled. 

[3]  II.  Tbe  plaintiS's  case  was  submitted 
to  the  jury  on  the  sole  ground  that  tbe  agenta 
in  charge  of  the  east-bound  freight  train  were 
negligent  in  falling  to  sound  tbe  bell  and 
blow  the,  whistle  at  frequent  Intervals,  upon 
this  foggy  morning.  This  simplifies  the  is- 
sues for  present  determination.  The  rule  in 
this  state  requires  section  men  to  protect 
themselves  from  passing  trains.  In  other 
words,  the  train  tx'ew,  so  far  as  section  men 
are  concerned,  have  the  right  to  expect  a 
clear  track,  and  the  humanitarian  rule  (when 
violated)  Is  the  only  salvation  for  the  unfor- 
tunate section  man.  Tills  rule  is  not  invoked 
in  the  instant  case.  We  have  written  so 
much  upon  the  status  <tf  tbe  section  man  that 
we  shall  not  attempt  to  reiterate,  but  rest 
Content  with  tbe  citation  of  our  more  recent 
cases.  State  ex  rel.  Lask  v.  Blllson,  271  Mo. 
loc.  dt.  468,  196  S.  W.  1088;  Gabal  v.  BaU- 
road  Co.,  251  Mo.  loc.  dt  268,  269,  158  S.  W. 
12;  Woods  V.  Railroad,  187  S.  W.  12,  13: 
Rashall  V.  Railroad,  249  Ma°  loc.  dt.  619, 
520,  155  S.  W.  426;  Van  Dyke  v.  Railroad, 
230  Mo.  loc.  dt  282,  130  S.  W.  1;  Degonia 
V.  Railroad,  224  Mo.  loc.  cit  587,  123  S.  W. 
807  et  seq. 

In  the  instant  case  the  deceased,  Anderson, 
was  the  section  foreman.  He  was  directing 
the  hand  car,  and  he  was  perfectly  familiar 
with  the  situation.  George  Rigley,  witness 
for  plaintiff,  among  other  things  said: 

"Q.  At  that  time  of  the  morning  there  were 
a  good  many  trains  passing  over  that  par- 
ticular piece  of  track,  weren't  they?  A.  Yes, 
sir. 

"Q.  Those  trains  were  liable  to  come  along  at 
any  time?    A.  Tes,  sir. 

"Q.  There  are  a  number  of  trains  due  on  reg- 
ular schedule  time — ^I  mean  by  regular  schedule 
time  trains  appearing  on  the  time-card— and  a 
good  many  other  trains  over  that  part  of  the 
track  had  no  regular  time?     A.  Yes,  sir. 

"Q.  You  and  Anderson,  of  course,  knew  that 
tact?    A.  Yes,  sir. 

"Q.  And  tbe  Wabash  have  large  storage  yards 
at  Kandolph,  just  east  of  the  depot,  where  they 
haul  in  their  freight  and  leave  it  until  such 
time  as  is  necessary  to  deliver  it  over  in  the 
city?    A.  Yes,  sir. 

"Q.  In  other  words,  they  break  up  and 
make  up  their  trains  over  there:  that  is  one 
of  the  principal  freight  yards?    A.  Yes,  sir. 
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"Q.  And  many  trains  in  addition  to  the  regu- 
lar trains  pass  over  that  track,  switch  train's 
carrying  cars?     A.  Yes,  sir. 

"Q.  Yon  and  Anderson  knew  that  fact?  A. 
Yes,  sir. 

"Q.  And  you  people  always  keep  out  of  the 
way  of  those  trains,  don't  you?    A.  Yes,  sir. 

"Q.  You  were  expected  to  do  that?  A.  Yes, 
sir. 

"Q.  Nobody  expected  to  look  out  apd  take 
care  of  you?    A.  No. 

"Q.  You  understood  it  was  your  duty,  he  un- 
derstood it  was  his  duty,  to  keep  out  of  the  way 
of  those  trains?    A.  Yes,  sir." 

So  that  It  la  clear  that  there  is  no  Uablli- 
ty  in  this  case,  unless  the  "foggy"  condition 
of  the  weather  changed  the  situation.  As  to 
section  men,  under  ordinary  cticumtrtances, 
the  train  crew  had  the  right  to  expect  a 
clear  track,  and  were  not  required  to  give 
warnings,  dther  by  bell  or  whistle,  tor  the 
benefit  of  the  section  men.  By  this  we  do  not 
mean  that  the  humanitarian  rule,  if  pleaded, 
would  not  require  the  trainmen  to  give  warn- 
ings. If  they  saw  section  men  wholly  obilTloos 
to  impending  danger.  This  subject,  however, 
is  not  In  this  case. 

III.  There  was  evidence  tending  to  etiow 
that  there  was  a  custom  of  long  standing 
as  to  the  sounding  of  the  bell  and  the  blowing 
of  the  whistle  at  frequent  intervals  when  the 
Weather  was  foggy  along  the  river,  for  the 
purpose  of  advising  section  men  of  the  ap- 
proaching trains.  Whilst  there  is  conflict  in 
the  evidence,  there  was  sufficient  to  make 
such  matter  a  question  for  the  Inry  to  de- 
termine; 1.  e.,  was  there  or  was  there  not 
such  a  eastern?  This  evidence  of  this  custom 
was  consiatenCly  opposed  by  the  appellants, 
and  It  was  admitted  over  the  vigorous  objec- 
tions of  appellants.  They  claimed  that  no 
such  custom  was  pleaded,  and  herein  is  the 
serious  question. 

A  full  reading  of  the  petition  and  the  evi- 
dence shows  that  plaintiff  failed  in  the  case, 
save  and  except  a  proven  custom  existed  to 
give  warning  during  foggy  weather.  The 
question  then  is:  Was  this  custom  pleaded, 
and  the  evidence  thereof  competent?  The 
general  rule  is  that  warnings  to  section  men 
are  not  required.  We  hnve  quoted  all  that  is 
said  about  the  fog  in  the  petition.  There  Is 
no  allegation  as  to  a  custom  to  give  warning 
during  foggy  weather.  The  only  thing  found 
in  the  petition  is : 

"That  defendants,  by  their  employes  In  charge 
of  said  train  so  colliding  with  the  hand  car, 
were  further  negligent  and  careless  in  faUing 
to  ring  the  bell  and  sound  the  whistle  at  such 
frequent  intervals,  while  running  through  the 
fog,  as  would  warn  the  crew  on  said  hand  car 
of  the  approach  of  said  train  in  time  to  al- 
low the  employes  on  said  hand  car  to  safely 
remove  themselves  and  said  hand  car  from  de- 
fendants' track." 

[4-7]  This  only  says  that  they  negligently 
failed  to  ring  the  bell  and  sound  the  whistle 


in  the  fog,  but  nowbexe  in  the  petition  Is  it 
averred  ttiat  there  was  a  duty  resting  upon 
the  defendants  to  do  this  by  and  through  a 
long-established  custom.  The  petition  should 
charge  a  duty  and  its  violation  in  order  to 
show  liabilitx.  If  the  violation  of  a  duty 
arises  from  the  failure  to  observe  a  custom 
of  long  standing,  the  custom  should  be  plead- 
ed, so  as  to  clearly  point  out  the  duty.  In 
other  words,  If  the  duty  arises  from  a  cus- 
tom, or  usage,  the  custom  or  usage  should  be 
pleaded,  and,  if  not  pleaded,  no  evidence  of  a 
custom  is  admissible.  This  petition  should 
not  only  have  pleaded  this  local  custom  or 
usage,  but  should  have  averred  that  deceased 
had  knowledge  of  It.  12  Cyc.  1097  et  seq. 
As  to  section  men  the  general  rule  of  law 
is  that  they  must  look  out  for  their  own  safe- 
ty, and  no  warnings  are  required  to  be  given 
them.  If  this  general  rule  of  law  la  to  be 
changed  by  a  local  or  particular  usage  or 
custom,  this  custom  or  usage  must  be  plead- 
ed. In  Hayden  v.  Orillo's  Adm'r,  42  Ho.  App. 
loc.  dt  6,  Thompson,  J.,  said : 

"It  is  necessary  to  plead  a  special  custom, 
where  such  a  custom  is  relied  upon,  to  take 
a  case  out  of  the  general  rules  of  the  law." 

And  this  court,  in  Staroske  v.  Publishins 
Co.,  235  Mo.  loc.  cit.  76,  138  S.  W.  38,  has  an- 
nounced the  same  rule,  thus: 

"Nor  do  the  allegations  of  the  petition  meet 
the  requirements  of  the  role,  supported  by  rea- 
son and  the  great  weight  of  authoritj,  that  it 
a  particular  or  local  custom  is  relied  upon, 
it  must  be  pleaded  (Sherwood  v.  Savings  Bank, 
131  Iowa,  L  c.  630  et  seq.;  Oriental  U  Co. 
V.  Blades  L.  Co.,  1(»  Va.  1.  c.  741;  MobUe 
Fruit  &  Trading  Co.  v.  Judy,  91  DL  App.  1.  c 
91;  Con.  Coal  Co.  v.  Jones,  120  III.  App.  L  c. 
146;  Hayden  v.  Grillo's  Adm'r,  42  Mo.  App. 
1.  c.  6,  6),  and  pleaded  so  explicitly  that  it 
will  appear  not  only  that  such  local  or  particu- 
lar custom  existed,  bi^t  that  both  parties  had 
knowledge  of  it  at  the.  time  the  contract  was 
made  and,  in  addition,  contracted  with  refer- 
ence to  it  (Hendricks  v.  Middlebrooks  Co.,  118 
Ga.  1.  e.  137;  Antomarchi's  Ex'r  v.  Russell. 
63  Ala.  1.  c.  361;  Wallace  ▼.  Morgan,  23  Ind. 
1.  c.  402  et  seq.;  Overman  v.  Bank,  30  N.  J. 
L.  1.  c.  65)." 

To  like  effect  is  Nivert  v.  Railroad,  232  Mo. 
loc.  cit  641,  135  S.  W.  37,  whereat  it  la  said : 

"In  the  absence  of  some  rule,  custom,  or  us- 
age of  the  company  applicable  to  the  appellant, 
requiring  it  to  be  on'  the  lookout  for  appel- 
lant and  to  warn  him  of  his  danger,  the  re- 
spondent owed  him  no  such  duty  as  charged  in 
the  petition;  and  as  no  such  rule,  custom,  or 
usage  Is  pleaded,  we  maSt  presume  that  none 
such  existed.  It  is  the  well-settled  law  of  this 
state,  as  shown  by  repeated  adjudications  of 
this  court,  that  the  agenta  and  servaata  in 
charge  of  railway  trains  owe  no  duty  to  look 
out  for  the  safety  of  trackmen  and  section 
hands.  They  are  presumed  to  be  familiar  with 
the  character  of  their  employment,  the  ached- 
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nles  Md  time-card*  of  tralai,  when  due,  and 
the  dancers  incident  to  such  employment." 

The  reason  of  the  thing  is  with  the  prac- 
tice tliat  the  local  usage  should  be  pleaded,  U 
such  local  usage  is  reUed  upon  to  take  the 
case  out  of  the  usual  rules  of  law.  In  the 
instant  case  the  local  usage  or  custom  was 
relied  upon  to  take  plaintiff's  case  out  of  the 
general  rule  of  law.  That  local  usage  or 
custom  was  to  the  effect  that  in  foggy  weath- 
er along  the  Missouri  river  bottoms,  on  this 
road,  the  trainmen  gave  section  men  warning 
by  ringing  the  bell  and  sounding  the  whistle 
at  frequent  intervals.  This  local  usage  or 
custom,  if  pleaded  and  proven,  would  take 
the  case  out  of  the  general,  rule.  Fairness 
demands  that  such  usage  and  custom  be 
pleaded.  It  is  not  pleaded  In  this  case,  and 
all  that  evidence  tending  to  show  auch  usage 
and  custom  should  not  have  been  admitted 
under  the  present  petition.  For  this  error 
the  Judgment  will  have,  to  be  reversed,  but,  in 
view  of  the  evidence  which  was  erroneously 
admitted,  we  thiuk  the  case  should  be  re- 
manded. It  may  be  (a  matter  not  now  ruled) 
that  further  proper  steps  can  be  taken  to 
meet  the  situation. 

Other  matters  complained  of  may  not  ap- 
pear in  a  new  trial,  and  need  not  be  discus- 
sed. Suffice  It  to  say  that  if  there  was  such 
a  usage  and  custom  as  to  warnings,  and  a 
Jury  so  found  upon  satisfactory  evidence, 
plaintiff  could  make  a  case  by  pleading  and 
proving  such  usage  and  custom.  It  is  only 
In  this  way.  so  far  as  the  present  record 
shows,  that  negligence  of  defendants  can  be 
^own. 

Let  the  Judgment  be  reversed,  and  the 
cause  r^nanded. 

All  concur,  except  WOODSON,  J.,  absent 


STATE    V.    GALLAGHER.      (No.   21926.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

1.  Homicide  €=»340(4)— Errors  In  instruction* 
on  nMirder  In  first  degree  immaterial  where 
venlict  wa*  in  second  degree. 

Errorg  in  instructions  as  to  murder  in  the 
first  degree  are  immaterial,  where  defendant 
has  been  found  guilty  of  murder  in  the  second 
degree. 

2.  Criminal  law  ®s>829(l)— Instmettons  COV' 
ered  are  properly  refused. 

It  is  not  error  in  a  criminal  case  to  refuse 
instnictfons  covered  by  instructions  already 
given. 

3.  Witness**  <S=»6I(I),  278  —  Statute  a*  to 
oro**-exanilnatlon  of  spouse  h«ld  not  to  apply 
to  teattmony  of  a  codefondant  found  guilty 
In  ••parat*  trial. 

Where  decedent's  wife  and  another  were 
charged  with  the  murder  of  decedent,  and  the 


wife  wag  awarded  a  •everance  and  Beparate 
trial,  and  upon  the  trial  of  Iter  codefendant  tes- 
tified without  objection  to  her  own  conviction, 
without  showing  that  any  appeal  bad  been  taken 
by  her,  she  was  a  competent  witness  for  all 
purposes,  without  reference  to  Hev.  St.  1909,  § 
5242,  relating  to  competency  of  husband  and 
w'if e  for  each  other,  and  it  was  proper  to  cross- 
examine  her  as  to  matters  not  referred  to  on 
direct  examination. 

4.  Criminal  law  <S=>I  l70'/2(2)— Question  as  to 
relationship  between  codefendants.  If   error, 

■    held  harmless. 

In  a  prosecution  for  homicide,  where  de- 
fendant's former  wife  was  asked  whether  de- 
fendant was  a  relative  of  his  codefendant  and 
she  answered  that  she  oouki  not  say,  the  error, 
if  any,  waa  harmlea*. 

5.  Criminal  law  ^=>722(3)— Argument  of  pro*e< 
cuting  attorney  as  to  defendant's  conduot 
held  oupportod  by  evidence. 

In  a  prosecution  for  homidde,  a  remark  by 
the  prosecuting  attorney  that  defendant  bad 
destroyed  the  domestic  relations  of  decedent's 
family,  alienated  the  affections  of  the  wife  and 
daughter  of  deceased,  and  bad  ultimately  dis- 
posed of  deceased  in  order  that  he  might  Uve 
with  bis  wife,  held  supported  by  evidence  that 
the  wife  bad  said  that  she  aad  defendant  in- 
tended to  go  on  a  farm  and  live  together  after 
she  procured  a  divorce. 

6.  Criminal  law  «=97I9(3)— Prosecnttng  att*r> 
ney  may  state  opinion  as  to  evidence. 

While  a  prosecutor  should  not  be  permitted 
to  travel  outside  the  record  and  poison  the 
minds  of  the  juror*  in  respect  to  matters  not 
before  them,  yet  he  has  the  legal  right  to 
express  his  own  opinion  as  to  what  the  evi- 
dence tends  to  show  as  long  as  he  keeps  within 
the  record. 

7.  CriBlaal  law  <S=s>llS9(2)— Verdict  will  not 
bo  reversed  because  against  the  greater 
weight  of  the  evidence. 

A  verdict  of  guilty  in  a  homicide  case  will 
not  be  reversed  because  it  is  against  the  greater 
weight  of  the  evidence;  it  being  the  special 
province  of  the  Jury  to  pass  upon  the  weight  of 
the  evidence. 

8.  Homicide  €=3354— Ten  years'  imprl*onmont 
held  not  excessiv*. 

Imprisonment  in  the  penitentiary  for  ten 
years  held  not  excessive,  where  defendant  had 
conspired  with  deceasedts  wife  to  murder  de- 
ceased, so  that  he  could  live  with  her. 

Appeal  from  St.  Louis  Circuit  Court;  John 
W.  Calhoun,  Judge. 

William  Gallagher  was  convicted  of  second 
degree  murder,  and  he  appeals.    Affirmed. 

On  April  10,  1917,  the  circuit  attorney  of 
St.  Louis,  Mo.,  filed,  in  the  circuit  court  of 
said  city,  an  information  charging  defendant 
William  Qallagber  and  Mrs.  Rose  Parker, 
Jointly,  witb  murder  in  the  first  degree  for 
the  killing  of  o(|m  William  Parker,  husband 
of  Rose  Parker  aforesaid,  in  said  city,  on 
March  10,  1917.    On  April  19,  1917,  each  <a 
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tbe  above-named  defendants  ware  arraigned, 
and  each  entered  a  plea  of  not  gnllty.  On 
October  22,  1917,  a  severance  and  separate 
trial  was  granted  defendant  Rose  Parker. 
Thereupon  the  state  elected  to  try  her  first 
On  January  15,  1918,  a  change  of  venue  was 
granted  defendant  William  Gallagher,  and 
said  cause  sent  to  Division  12  of  said  court. 
The  trial  of  defendant  Gallagher  was  com- 
menced In  the  circuit  court  aforesaid  on 
February  27, 1918.  On  February  28, 1918,  the 
trial  of  defendant  Gallagher  was  completed, 
and  on  sold  date  the  Jury  returned  into  court 
their  verdict,  as  follows: 

"We,  tbe  jary  in  the  above-entitled  caose, 
find  the  defendant  goUty  of  murder  in  the  sec- 
ond degree  and  asseBs  tbe  pnnishment  at  im- 
prisonment in  tbe  penitentiary  for  ten  yeara. 
"John  D.  Fidler,  Foreman." 

On  March  5,  1918,  defendant  filed  his  mo- 
tion for  a  new  trial,  which  was  continued 
from  time  to  time  until  January  27,  1919, 
when  the  same  was  overruled.  On  January 
30,  1919,' defendant  filed  his  motion  in  arrest 
of  Judgment.  On  the_  following  day  said  mo- 
tion in  arrest  of  Judgment  was  overruled, 
and  defendant  duly  sentenced  as  required  by 
law.  The  facts  in  the  case  are  subBtantlaliy 
as  follows: 

The  deceased,  William  Pariier,  bad  resided 
as  1422  Sulphur  avenue,  in  the  city  of  St. 
Louis,  for  about  4  years  prior  to  his  death. 
He  was  a  large  man,  about  6  feet  and  4 
inches  tall,  weighing  about  240  pounds,  and 
was  employed  by  parties  Migaged  in  the 
furniture  moving  business.  He  was  paid 
about  $15  or  $20  per  week  for  his  services, 
was  a  steady  worker,  and  bore  a  good  reputa- 
tion. His  family,  consisting  of  his  wife  and 
two  small  daughters  about  11  and  13  years  of 
age,  lived  with  him  in  the  little  3-ro<mi  house 
at  1422  Sulphur  avenue,  aforesaid.  Up  to 
within  a  few  months  of  his  death  he  per- 
mitted said  family  to  purchase  necessary 
supplies  at  stores  near  by,  having  charge  ac- 
counts at  said  stores,  and  promptly  paid 
such  bUls  at  tbe  end  of  each  week. 

The  house  In  which  they  lived  was  owned 
by  the  defendant,  Gallagher.  They  paid 
him  $9  per  month  rent  for  the  same.  Galla- 
gher was  a  man  about  50  years  of  age,  and 
had  been  divorced  by  his  wife  shortly  after 
the  Parkers  moved  into  his  property  at  1422 
Sulphur  avenue.  For  about  3  years  prior  to 
the  shooting  of  Mr.  Parker  said  Gallagher 
had  boarded  at  the  Parker  home,  which  was 
but  a  block  or  two  from  his  own  house.  Dur- 
ing those  3  years  Gallagher  and  Mrs.  Parker 
were  frequently  seen  out  together  on  tbe 
streets  of  evenings  and  in  the  parks  in  the 
afternoon,  and  there  was  considerable  gossip 
among  their  neighbors  concerning  their  in- 
timacy. 

In  the  latter  part  of  December,  1916,  sev- 
eral neighbors  saw  Mr.  Parker  come  home 
one  evening  and  chnse  Gallagher  out  of  the 


house  Into  tbe  street,  where  be  beat  said 
Gallagher  and  drove  him  away.  Neoma 
Parker,  the  oldest  daughter,  on  this  occasion 
carried  Gallagher's  hat  and  coat  down  the 
street  to  him  after  this  affray.  The  defoid- 
ant  tries  to  explain  this  by  stating  that  there 
was  no  trouble  between  him  and  Parker  on 
that  occasion;  that  Parker  was  drunk,  was 
threatening  the  family  and  wanting  more 
liquor,  and  he  was  merely  keeping  Parker 
from  hurting  some  of  the  family  and  from 
obtaining  more  liquor.  The  daughter  Neoma 
attempts  to  corroborate  his  story,  but  her 
testimony  Is  worthy  of  but  little  credence. 

About  tbe  5th  day  of  February  1917,  Mrs. 
Parker,  accompanied  by  Gallagher,  went  to 
the  oflBce  of  Assistant  City  Counselor  Sadler 
and  filed  a  complaint  ag:alnst  Parker,  charg- 
ing that  he  frequently  came  home  drunk  and 
beat  and  abased  her  and  the  children  and 
threatened  to  kill  ber.  Galla^er  displayed 
so  much  Intn'est  in  the  matter  that  Mr.  Sad- 
ler Inquired  as  to  the  ground  for  his  concern, 
and  was  told  that  Gallagher  was  a  cousin 
of  Mrs.  Parker.  None  of  the  neighbors  had 
ever  heard  them  mention  this  relationship  be- 
fore. Neoma  Parker  testified  that  Mr.  Gal- 
lagher's mother  and  her  grandmother  were 
first  cousins.  Neonta  also  stated  tbat  her 
father  beat  and  mistreated  her.  However, 
it  developed  that  he  probably  punished  her 
for  taking  her  little  sister  out  with  ber  and 
having  Intercourse  with  some  boys.  She  ad- 
mits the  Illicit  act,  but  states  they  were 
lured  away  by  another  girl. 

Sadler  notified  Parker  that  he  had  better 
stay  away  from  his  home  for  a  while,  and 
issued  a  summons  for  him  to  appear  and 
answer  the  charge  filed  against  him.  Parker 
called  at  Sadler's  ofllce  and  erplained  the 
situation  to  the  latter,  and  then  Sadler  noti- 
fied Gallagher  and  Mrs.  Parker  "to  stay  away 
from  each  other."  They  then  called  at  his 
oflBce  and  dismissed  their  complaint  against 
Parker,  and  Sadler  again  told  Gallagher  to 
stay  away  from  Mrs.  Parker. 

On  the  17th  of  February,  1917,  Mrs.  Parker 
filed  suit  for  divorce.  On  tbe  5th  of  March. 
Gallagher  had  a  cot  placed  in  the  front  room 
of  the  Parker  home,  and  slept  there  until  the 
night  of  March  10th,  when  Mr.  Parker  was 
killed.  About  9  o'clock  p.  m.  of  the  last-men- 
tioned date,  Mr.  Parker  came  to  tbe  back 
door  of  bis  home  and  asked  admittance.  He 
entered  and  an  altercation  took  place,  during 
which  a  window  was  broken  out  and  two 
pistol  shots  were  fired.  One  of  these  shots 
entered  Parker's  back,  pierced  the  lungs  and 
heart,  and  lodged  in  the  muscles  of  his  chest. 

The  pistol  with  which  the  shooting  was 
done  was  later  found  hidden  in  the  yard  back 
of  tbe  Parker  home.  Tbe  state  offered  evi- 
dence tending  to  show  that  the  pistol  was 
the  property  of  the  defendant;  that  defend- 
ant had  been  intimate  with  the  wife  of  the  de- 
ceased; that  there  had  been  some  trouUe 
between  them;   and  that  defendant  wanted 
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to  get  Parker  out  of  the  way  so  that  he  could 
live  with  Mrs.  Parker.  The  testimony  offered 
for  defendant  tended  to  contradict  this,'  and 
show  that  there  was  no  trouble  between 
Parker  and  Gallagher;  that  the  latter  was 
a  man  of  good  reputation ;  that  on  the  night 
of  March  10,  1917,  Parker  /^me  Into  the 
bouse  and  attacked  his  wife,  and  she  got 
hold  of  the  pistol  and  shot  him  In  self-de- 
fense. 

The  Instructions  giren  and  refused,  the 
mllngs  of  the  court  in  regard  to  the  admis- 
sion and  rejection  of  evidence,  and  the  com- 
plaints of  defendant's  counsel  as  to  the  alleg- 
ed Improper  remarks  of  the  prosecuting  at- 
torney in  the  presence  of  the  Jury  will  be  con- 
sidered tn  the  opinion  as  far  as  may  be  deem- 
ed necessary. 

Defendant  In  due  time  appealed  the  cause 
to  tbis  court 

Charles  P.  Jobnson,  I.  A.  IU>Uln%  and  Jos. 
O.  Williams,  all  of  St  Louis,  for  appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and  C.  P. 
Le  Mire,  Asst  Atty.  Gen.,  for  the  State. 

RAILESY,  C.  (after  stating  the  facts  as 
above).  I.  Defendant  In  his  brief  assigns 
14  errors  alleged  to  have  been  committed  by 
the  trial  court  to  his  prejudice,  which  we 
will  consider  as  far  as  necessary  In  the  order 
presented: 

[1]  1.  "Tlie  ooiut  erred  in  giving  the  In- 
atmction  on  murder  In  the  first  degree."  No 
reason  is  given  for  challenging  the  validity 
of  said  Instmction.  It  is  not  even  set  out 
In  ai)pelIanfB  brief.  It  Is  numbered  2,  and 
clearly  defines  murder  in  the  first  degree. 
.  As  the  jury  found  defendant  guilty  of  murder 
In  the  second  degree,  it  Is  unnecessary  to 
consider  said  Instruction  farther.  State  v. 
Baugh,  217  S.  W.  loc.  dt  2S0,  and  cases  cited. 

2.  "Tbe  court  erred  In  giving  instruction  on 
murder  in  the  second  degree."  No  mention  is 
made  In  appellant's  brief  tn  respect  to  said 
instruction,  aside  from  the  foregoing  assign- 
ment ot  error.  The  instruction  complained 
of  is  numbered  4,  and  properly  declares  the 
law  as  to  murder  In  the  second  degree.  State 
V.  Banorle,  14D  Mo.  18,  46  S.  W.  609;  State 
r.  Mozley,  116  Mo.  644,  22  S.  W.  675. 

[J]  8.  "The  court  erred  in  refusing  to  give 
the  Instmetlons  offered  by  the  defendant" 
The  instructions  thus  refused  are  designated 
In  the  record  as  A,  B,  C,  D,  and  E.  The  prop- 
ositions Involved  therein  are  fully  covered 
by  Instructions  6,  7,  and  13,  given  by  the 
court  Tbls  was  a  sufficient  ground  for  re- 
fusing same.  State  v.  DriscoU,  235  Mo.  loc. 
dt  38S,  188  S.  W.  627 ;  State  v.  Stackhouse, 
242  Mo.  loc  dt  448,  449, 146  S.  W.  1151.  Ap- 
pellant has  made  no  effort.  In  his  brief,  to 
defend  said  refused  instructions.  Dpon  a 
careful  consideration  of  same,  we  do  not 
think  they  fully  and  correctly  stated  the  law 
In  respect  to  the  mattors  attempted  to  be 


covered  thereby.    In  our  opinion,  this  assign- 
ment is  without  merit  and  overruled. 

4.  "The  Instruction  given  by  the  court  did 
not  properly  declare  the  law."  Appellant 
does  not  point  out  in  his  brief  the  instruction 
complained  of  under  this  bead,  nor  have  we 
any  idea  as  to  which  one  he  Is  attempting  to 
challenge.  The  above  assignment  is  too 
vague  and  indefinite  to  require  at  our  hands 
any  extended  consideration  of  same.  State 
V.  McBrlen,  265  Mo.  loc.  dt  694,  595,  178  S. 
W.  489;  State  v.  Rowe  and  Sanders,  271  Mo. 
88,  196  S.  W.  7;  State  v.  Selleck,  199  S.  W. 
loc.  dt  180;  State  v.  Mann,  217  S.  W.  loc. 
cit.  69.  We  have  carefully  read  the  Instruc- 
tions given  by  the  court  and  find  no  reversible 
error  in  the  giving  of  same. 

6.  "The  court  erred  in  admitting  Illegal, 
incompetent,  and  prejudidal  testimony  offer- 
ed by  the  stata"  In  view  of  the  voluminous 
record  brought  to  this  court,  appellant's  coun- 
sel oagbt  at  least  to  have  advised  us  as  to 
some  improper  ruling  on  this  subject  We 
have,  however,  examined  the  record  and  do 
not  find  this  contention  sustained  thereby. 

[»  6.  "The  court  erred  in  permitting  Mr.' 
Reeder  to  cross-examine  the  witness  Mrs. 
Parker,  the  codefendant,  as  to  matters  that 
were  not  referred  to  or  brought  out  upon  the 
direct  examination."  Mrs.  Parker  had  been 
tried  and  found  guilty  of  manslaughter  in 
the  fourth  degree.  She  was  put  upon  the 
stand  by  defendant  Gallagher,  and  her  ex- 
amination in  chief  covered  a  wide  range. 
She  described  her  domestic  relations  with 
deceased,  referred  to  the  divorce  case  which 
8h£  had  brought,  and  undertook  to  cover  In 
substance  that  which  occurred  when  her  hus- 
band was  killed.  She  was  cross-examined 
along  practically  the  same  lines.  She  testifi- 
ed, without  objection,  that  she  was  convicted 
for  the  killing  of  her  husband.  She  was 
then  permitted  to  testify,  over  defendant's 
objections,  that  she  had  taken  no  appeal. 
She  was  also  asked  as  to  the  conversation 
which  she  and  Gallagher  had  with  the  pros- 
ecuting attorney  and,  over  defendant's  ob- 
jection, was  permitted  to  ^ve  her  version  of 
what  occurred.  Mrs.  Parker  having  been 
granted  a  severance  and  separate  trial,  and 
having  been  convicted  of  killing  her  husband, 
we  can  see  no  good  reason  for  confining  the 
prosecpting  attorney,  in  his  cross-examina- 
tion of  this  witness,  strictly  to  those  matters 
referred  to  by  her  in  chief.  The  state  was  at- 
tempting to  how  that  defendant  Gallagher 
and  Mrs.  Parker  had  previously  entered  into 
a  conspiracy  to  take  the  life  of  Mr.  Parker 
and  live  together  thereafter  as  husband  and 
wife.  Under  the  drcuqustances  of  this  case, 
we  do  not  think  the  legal  rights  of  defend- 
ant have  been  violated  by  the  admission  of 
the  oraes-examinatlon  of  Mrs.  Parker.  We 
are  of  the  opinion  that  the  cross-examination 
of  Mrs.  Parker  did  not  violate  the  provisions 
of  section  5242,  B.  S.  1909.     Having  been 
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awarded  a  severance  and  separate  trial,  and 
having  testified,  without  objection,  to  her  own 
conviction  for  the  death  of  her  husband,  with- 
out showing  that  any  appeal  had  been  taken 
by  her,  she  was  a  competent  witness  for  all 
purposes,  without  any  reference  to  above 
section  of  our  statute.  State  v.  Hunt,  91  Mo. 
491, 13  S.  W.  868. 

7.  "The  assistant  circuit  attorney  was 
guilty  of  misconduct  in  asking  various  ques- 
tions which  were  incompetent,  and  of  a  char- 
acter to  inflame  the  minds  of  the  Jury  and 
cause  them  to  be  prejudiced,  and  so  prejudiced 
as  not  to  offer  the  defendant  a  fair  trial." 
Appellant's  counsel,  after  having  made  the 
above  charge,  should  have  at  least  pointed 
out  to  this  court  the  names  of  the  witnesses 
referred  to,  and  have  stated  what  occurred. 
Upon  carefully  reading  the  record,  we  are  un- 
able to  find  where  injustice  has  l>een  done  de- 
fendant in  re^)ect  to  any  of  the  above  mat- 
ters complained  of  in  said  assignment. 

8.  Assignments  8  and  9  are  as  follows: 

"(8)  The  court  erred  in  permittiDg  Mrs. 
Gallagher,  the  former  wife  of  the  appellant,  to 
testify.-  I 

"(9)  The  assistant  circuit  attorney  was  guilty 
of  misconduct  that  was  prejudicial  in  parading 
Mrs.  Gallagher,  the  former  wife,  before  the 
jury,  and  in  placing  her  npon  the  witness 
stand." 

[4]  Rose  Gallagher  testified  in  rebuttal, 
in  substance,  that  she  was  formerly  the  wife 
of  defendant,  but  was  not  his'  wife  at  time  of 
trial;  that  she  did  not  know  whether  be 
was  a  relative  of  Mrs.  Parker.  It  is  unnec- 
essary to  discuss  the  question  as  to  whether 
Mrs.  Gallagher  was  a  competent  witness  for 
some  purposes  after  having  been  divorced 
from  her  husband.  The  state  sought  to  prove 
by  her  that  defendant  was  not  related  to 
Mrs.  Parker.  Her  answer  was  that  she 
could  not  say.  There  is  nothing  in  respect  to 
this  matter  which  would  warrant  us  in  re- 
versing and  remanding  the  cause. 

9.  Assignments  10  and  11  read  as  follows: 

"(10)  The  court  erred  in  permitting  the  cir- 
cuit attorney  to  argue  the  case  in  the  manner 
that  be  did. 

"(11)  The  assistant  circuit  attorney  was  guil- 
ty of  misconduct  in  arguing  the  case  to  the 
jury,  and  in  making  various  remarks  during 
the  trial  of  the  case  in  the  presence  of  the 
jury,  and  in  asking  questions  which  were  prej- 
udicial to  the  defendant  and  fordnif  the  de- 
fendant to  object  to  the  same." 

[5,6]  In  reading  the  record,  we  find  that 
various  objections  were  made  by  appellant's 
'  counsel  to  the  opening  and  concluding  argu- 
ments of  Mr.  Reeder  l>efore  the  jury.  Some 
of  these  objections  were  sustained  by  the 
court  and  others  overruled.    Upon  a  careful 


examination  of  the  record  concerning  the 
reuMirka  objected  to,  we  do  not  And  tbat  tbe 
trial  court  committed  error  in  overmllng 
said  objections.  Tbe  prosecutCM:  was  within 
tbe  testimony  in  expressing  his  opinion  that 
defendant,  after  appearing  upon  the  scene, 
had  destroyed  ^e  domestie  relations  of  tbe 
Parker  family,  alienated  the  affections  of  tbe 
wife  and  daughter  of  deceased,  and  had  ulti- 
mately disposed  of  deceased  in  order  ttiat  he 
might  live  with  his  wife.  James  Rice  testifi- 
ed that  Mrs.  Parker  told  Iiim  that  she  and 
defendant  intended  to  go  on  a  farm  and  Uve 
together  after  she  got  a  divorce.  While  a 
prosecutor  should  not  be  permitted  to  travel 
outside  the  record  and  poison  the  mlnda  of 
the  Jurors  in  respect  to  matters  not  before 
them,  yet  he  has  the  legal  right  to  express 
his  own  opinion  as  to  what  the  evidence 
tends  to  show,  as  long  as  he  keeps  within 
the  record.  We  are  of  tbe  opinion  that  the 
trial  court  committed  no  error  in  oTermling 
the  foregoing  objections. 

[7]  10.  "(12)  The  verdict  of  -the  Jury  is 
against  the  greater  weight  of  the  evidence." 
This  would  be  no  ground  for  reversing  and 
remanding  the  eanse,  even  U  we  agreed  with 
appellajnt's  counsel,  as  It  was  the  special  prov- 
ince of  the  Jury  to  pass  up<»  the  weight  at 
the  evidence. 

11.  "(13)  The  verdict  la  the  resnit  of  prej- 
udice and  passion  on  the  part  of  the  Jury." 
We  are  unable  to  find  in  ^e  record  any  evi- 
dence of  either  passion  or  prejudice  upon  the 
part  of  the  Jury. 

[I]  12.  "(14)  The  punlsliment  assessed  by 
the  Jury  la  excessive."  We  do  not  agree  with 
counsd  in  respect  to  this  matter.  In  our 
opinion,  tbe  facts  presented  in  the  record  are 
amply  sufficient  to  sustain  the  punishment 
indicted  by  tbe  Jury. 

We  have  carefully  read  tbe  record  and 
briefs  of  counsel,  and  have  not  only  consid- 
ered the  foregoing  assignments  of  error  but, 
with  painstaking  care,  have  considered  each 
of  the  40  alleged  errors  assigned  in  the  mo- 
tion for  a  new  trlaL  Taking  tbe  case  as  a 
wbole^  we  think  tlte  defendant  -lias  had  a 
fair  and  impartial  trial,  that  no  rererslble 
error  was  committed  against  Itlm  during  the 
progress  of  the  trial,  that  there  is  abimdant 
substantial  evidence  in  the  record  sustaining 
his  c<»viction,  and  that  he  is  not  entitled  to 
a  new  trial. 

The  Judgment  belov  Is  aeeordingly  af- 
firmed. 

WHITB  and  MOZLBZ,  CC.,  concur. 

PER  CURIAM.  The  foregohig  opinion  of 
RAII^EY,  C,  is  hereby  adopted  as  the  opin- 
ion of  the  court. 

All  concur. 
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fiAMMAfiE  V.  LATHAM  at  al.    (No.  20224.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

1.  CaMtllatlon  ef  intnimaate  «S327— Right  to 
oaMollation  of  Hte  and  daed  liaid  not  da* 
pendent  on  title  in  plaintiff  abseintaly  or  in 

.  tniat 

Wliere  plaintiff,  witliout  consideration  and 
as  a  matter  of  accommodation  had  given  a  note 
and  deed  of  trust  securing  Jt  on  land,  she  was 
entitled  to  have  the  note  and  deed  of  trust  can- 
celed, regardless  of  the  question  as  to  whether 
■be  was  the  absolute  owner  of  the  land,  or  held 
it  in  trust  for  the  peraon  for  whose  accommo- 
dation the  note  and  trust  deed  were  given. 

2.  Trusta  «=s>89(l)— Evidanoo  of  roaultlnf 
tniat  mnst  b«  oiear. 

To  establish  a  resulting  trust  as  to  realty, 
the  evidence  must  be  clear,  strong,  unequivocal, 
definite,  and  so  positive  aa  to  leave  no  room 
for  doubt  in  the  mind  of  the  dumcellor. 

3.  Tntata  «=>89(3)— Evldonee  bold  not  to  ahow 
rMBlting  tmst. 

Bvidence  heU  not  to  show  a  resulting  trust 
in  property  bid  in  at  foredoanre  of  trust  deed. 

4.  Traata  «=><a— No  rasvlting  traat  oan  ka 
dadanad  from  fraudolaat  tranaaotian  daaign- 
ad  to  cut  off  eqalty  of  redemption. 

If  testator  bad  title  taken  in  plwintilFa 
name,  by  liaving  her  l>id  in  the  property  at  fore- 
closure sale,  and  had  her  give  a  bogua  deed  of 
trust  on  the  property  for  hia  benefit,  to  cut 
off  the  right  of  redemption  by  the  mortgagor, 
neither  testator  nor  his  legal  representatives 
could  maintain  an  action  in  equity  to  have  a  re- 
Bulting  tmat  declared  in  their  favor  against 
plaintiff. 

Appeal  from  Circuit  Court,  Jackson  Coiin- 
ty;   O.  A.  Lucas,  Judge. 

Action  by  Harriet  B.  K.  Gammage  (now 
Cousins)  against  W.  T.  Latham  and  another, 
as  executors  of  D.  C.  Gammage,  deceased, 
and  R.  J.  Brown,  trustee  for  the  estate  of 
D.  C.  Gammage,  deceased.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

ISils  action  was  commenced  by  plaintiff 
In  tbe  drcnit  court  at  Kansas  Cl^,  Mo.,  on 
December  24,  191S.  Tbe  petition  alleges  that 
on  March  16, 1916,  D.  C.  Gammage,  a  resident 
of  Jsckson  oounty.  Mo.,  departed  tUs  life 
testate,  and  t^  Us  last  will,  filed  In  the  pro- 
bate court  of  said  county,  at  Kansas  City, 
Mo.,  plaintiff  and  d^endants,  W.  T.  Latham 
and  T.  R.  Gammage,  weaco  named  aa  execu- 
tors of  said  vrlll,  and  in  accordance  therewith 
were,  by  said  probate  conrt,  duly  ai^inted  to 
act  as  such;  that  since  said  tbne  they  have 
been,  and  stiU  are,  tbe  duly  qnalifled  and 
acting  executora  of  tbe  will  aforesaid;  tbat 
at  all  the  dates  beretn  mentioned  plaintiff 
was,  and  stiU  Is,  the  bolder  la  fee  simple  of 
lots  3  and  4  In  block  C,  David  Walk  place,  an 
addition  in  and  to  Kaaaas  City,  Jackson  ooiin- 
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ty.  Mo.;  tbat  on  Novranber  23,  1914,  at  tbe 
special  Instance  and  request  of  said  D.  G. 
Gammage,  deceased,  she  executed  and  deliv- 
ered to  tbe  latter  a  pretended  promissory 
note  for  (4,000,  purporting  to  bear  interest  at 
6  per  cent  per  annum,  payable  semiannually, 
and  purporting  to  become  due  and  payable  on 
NoTemb»  28,  1917 ;  tbat  in  connection  witb 
and  as  part  of  said  imrported  transaction, 
and  contemporaneous  with  the  execution  of 
said  note,  she  also  executed  and  delivered  to 
said  D.  O.  Gammage,  deceased,  a  pretended 
deed  of  trust,  purporting  to  convey  to  said 
R.  J.  Brown  the  above-described  real  estate 
in  trust,  however,  to  secure  to  said  D.  O. 
Gammage,  deceased,  the  payment  of  said  pre- 
tended promissory  note;  that  tbe  pretended 
deed  of  trust  aforesaid,  on  November  23, 1914, 
was  duly  filed  for  record  in  the  recorder's 
office  of  Jaclcson  county,  Mo.,  at  Kansas  City, 
in  Book  B  1693,  at  page  224;  tbat  at  the 
time  of  the  execution  of  said  pretended  note 
and  deed  of  trust  plaintiff  was  not  indebted 
to  said  D.  C.  Gammage,  In  any  snm  whatever, 
nor  did  she  at  any  time  prior  to  the  making 
tbereof,  or  at  any  other  time,  receive  from 
said  D.  O.  Oammage,  or  any  one  for  him,  tbe 
principal  sum,  or  any  part  thereof,  named  in 
said  note,  etc.;  that  said  pretended  note  and 
deed  of  trust  were  and  are  without  considera- 
tion, and  c<»8tltute  a  cloud  upon  the  title  of 
plaintiff  to  the  real  estate  aforesaid,  etc. 

Vlaintlff  prayed  for  a  decree  canceling  said 
note  and  deed  of  trust,  and  divesting  said 
Brown  of  his  record  title  to  said  real  estate, 
and  vesting  the  same  in  plaintiff,  in  fee  sim- 
ple.   She  also  prayed  for  general  relief. 

Defaidants,  W.  T.  Latham  and  T.  R.  Oam- 
mage, for  their  Joint  answer  to  said  petition, 
admit  tbat  since  about  the  16th  of  March, 
1915,  they  have  been,  and  still  are,  executors 
of  the  last  will  "of  said  D.  C.  Gammage,  de- 
ceased. They  admit  that  said  testator  died 
abibut  March  16,  1915.  Tbey  admit  that  as 
such  executors  they  hold  and  have  in  their 
possession  tbe  $4,000  note  aforesaid,  and  ad- 
mit that  said  note  is  secured  by  first  lien  on 
above-described  real  estate.  They  deny  every 
other  allegation  of  plaintiff's  petition.  Tbey 
prayed  to  go  hence  .without  day  and  recover ' 
tbeir  costs. 

On  April  6, 1918,  the  case  having  proceeded 
to  trial  befoi%  Judge  O.  A.  Lucas,  tbe  latter 
announced  from  the  l)ench  he  thought  the  evi- 
dence clearly  disclosed  that  said  note  end 
deed  of  trust  were  without  consideration,  but 
intimated  to  counsel  for  defendants  tbat  a 
cross-bin  might  be  filed,  asking  that  plaintiff 
be  divested  ot  the  legal  title  to  said  real  es- 
tate. 

Defendants,  W.  T.  Latham  and  Dr.  T.  R. 
Gammage,  pursuant  to  leave  of  court,  filed 
herein  their  joint  answer  and  cross-bill. 
They  pleaded  therein  the  same  facts  contain- 
ed In  the  original  answer,  and  by  way  of 
cross-bill  alleged  that  on  November  23,  1914, 
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and  for  more  tban  a  year  prior  thereto,  said 
D.  C.  Gammage  was  the  owner  of  a- $4,000 
note,  executed  by  one  M.  M.  Robinson  to  H. 
B.  Knowles,  secured  by  a  deed  of  trust  on  the 
real  estate  in  controversy;  that  the  malcer  of 
said  last-described  note  defaulted  in  the  pay- 
ment of  same,  etc.  On  or  about  MoTemt)er  1, 
1914,  said  D.  C.  Uammage  demanded  of  de-- 
fendant  W.  T.  Latham,  the  trustee  In  said 
deed  of  trust,  that  he  foreclose  same;  that 
on  November  21,  1914,  said  Latham  adver- 
tised and  sold  said  real  estate  under  the  deed 
of  trust  aforesaid. 

Defendants,  Latham  and  Gammage,  allege 
that  said  D.  C.  Gammage  was  then  75  years 
of  age,  in  poor  health,  and  was  physically 
unable  to  attend  the  foreclosure  sale;  that  be 
authorized  and  empowered  this  plaintiff,  who 
had  been  acting  as  his  agent  in  the  transac- 
tion of  his  business,  to  attend  said  sale  and 
buy  in  said  property  for  him ;  that  plaintiff, 
in  compliance  with  said  instructions,  bought 
In  the  f)roperty  aforesaid  for  testator  for  the 
consideration  of  $4,135;  that  said  real  estate 
was  sold  to  plaintiff  by  said  Latham,  as  trus- 
tee, for  the  use  and  benefit  of  said  D.  O.  Gam- 
mage, for  the  price  of  $4,135;  that  said  D.  O. 
Gammage  continued  sicli,  and  died  about 
March  16,  1915;  that  said  Latham,  as  trus- 
tee, executed  to  this  plaintiff  a  deed  for  said 
property,  and  credited  the  Robinson  note 
with  the  net  proceeds  of  said  sale;  that  plain- 
tiff paid  nothing  to  said'  trustee  for  the  real 
estate  aforesaid ;  that  by  reason  of  the  prem- 
ises plaintiff  holds  said  real  estate  in  trust 
for  the  use  and  benefit  of  said  D.  O.  Gam- 
mage. 

Said  answer  and  cross-bill,  after  describing 
the  note  and  deed  of  trust  mentioned  in  peti- 
tion, contains  the  following: 

"That  the  plaintiff  herein  executed  and  de- 
livered the  aforesaid  note  for  four  thousand 
($4,000  )  dollars,  dnted  on  or  about  November 
23,  1914,  and  the  said  deed  of  trust,  bearing 
the  same  date  (given  to  secure  the  said  note), 
at  a  matter  o/  accommodation  and  oonventano* 
to  the  laid  D.  O.  Gammag«,  deceaaed."  (Italics 
ours.) 

The  answer  and  cross-bill  then  alleges  that 
the  note  and  deed  of  trust  described  In  peti- 
tion should  not  be  canceled,  etc.,  until  plain- 
tiff executes  and  delivers  to  said  defendants, 
Latham  and  T.  R.  Gammage,  executors,  a 
di'fd  conveying  to  them  the  fee-simple  title  to 
said  real  estate. 

The  answer  and  cross-biU  concludes  with 
a  prayer,  declaring  that  plaintiff  holds  the 
legal  title  to  said  reel  estate  in  trust,  for  the 
van  and  benefit  of  the  estate  of  said  D.  U. 
Gammage,  and  that  when  she  has  executed 
and  delivered  to  said  executors  a  deed  for 
said  real  estate  the  note  and  deed  of  trust 
described  in  petition  be  canceled,  etc.  In 
ca»e  plaintiff  faHed  to  execute  to  said  execu- 
tors a  deed  to  said  property,  then  the  court 
was  asked  to  divest  plaintiff  of  the  title  there- 


to, and  vest  the  same  In  said  Latham  and 
Gammage,  as  executOTs  aforesaid.  They  also 
asked  for  general  relief.  On  July  20,  1910, 
addfflonal  evidence  .was  heard,  and  the  cross- 
bill treated  as  denied  by  plaintiff. 

in  order  to  avoid  repetition,  the  evidence 
and  rulings  of  the  court  during  the  "progress 
of  the  trial  will  be  considered,  as  far  as 
necessary,  in  the  opinion.  The  court  found 
the  issues  for  the  executors,  and  entered  a 
decree  substantially  as  prayed  for  in  the 
cross-bill.  Plaintiff  In  due  time  filed  her  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  the  cause  duly  appealed  by  her  to  this 
court. 

Walter  W.  C!alvln  and  Alfred  N.  Gossett, 
both  of  Kansas  City,  for  appellant 

Marley  &  Reed,  of  Kansas  City,  for  re- 
spondents. 

RAILET,  C.  (after  stating  the  facts  as 
above).  [1]  1.  It  Is  alleged  in  petition  that 
on  November  23, 1914,  plaintiff,  at  the  special 
instance  and  request  of  D.  C.  Gammage,  de- 
ceased, executed  and  delivered  to  the  latter  a 
promissory  note  for  $4,000,  and  that  the  same 
was  secured  by  a  deed  of  trust  on  the  real 
estate  In  controversy,  the  legal  title  to  which 
was  then  in  plaintiff.  It  is  alleged  In  peti- 
tion, and  the  evidence  conclusively  shows, 
that  said  note  and  deed  of  trust  were  with- 
out consideration,  and  given  to  said  teetator 
as  a  matter  of  convenience.  In  fact  the 
cross-bill  filed  by  defendants  as  executors 
practically  concedes  the  foregoing  to  be  true, 
as  shown  by  the  statemeut  therein,  to  wit: 

"That  the  plaintiff  herein  executed  and  deliv- 
ered the  aforesaid  note  for  four  thousand  ($4,- 
000)  dollars,  dated  on  or  about  November  23. 
1914,  and  the  said  deed  of  trust  bearing:  the 
same  date  (given  to  secure  the  said  note) ,  m  a 
matter  of  aocommodation  and  convenience  io 
the  laid  D.  O.  Qammaga,  deceated."  (Italics 
ours.) 

Regardless  of  the  question  as  to  whether 
plaintiff  is  the  absolute  owner  of  the  prop- 
erty in  controversy,  or  holds  the  same  In 
truist  for  said  estate,  she  was,  and  is,  entitled 
to  have  said  note  and  deed  of  trust  cancded. 

2.  Treating  the  defendant's  cross-bill  as  on 
independent  action,  bron^t  by  defaidonta,  as 
executors  and  trustees  under  the  will  of  D. 
C.  Gammage,  deceased,  to  establish  a  result- 
ing trust  in  their  favor,  as  against  plaintiff, 
and  to  divest  her  of  the  legal  title  to  said 
real  estate,  and  waiving  the  qnestimi  as  to 
whether  said  defendants  con  maintain  this 
kind  of  an  action,  we  wUl  express  our  views 
of  the  law  and  facts  as  though  their  right  to 
maintain  the  same  were  unquestioned. 

[2]  It  is  undisputed  that  the  legal  UUe  to 
the  property  in  controversy  was  conveyed  to 
plaintiff  under  the  express  direction  of  testa* 
tor,  with  full  knowledge  upon  his  part  as  to 
all  the  facts  relating  to  the  transaction.  The 
law  is  wdl  settled  in  this  state  that  in  order 
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to  establlsb  a  resulting  trust  aa  to  real  estate 
the  evidence  mast  be  clear,  strong,  nnequlT- 
ocal,  definite,  and  so  positive  as  to  leave  no 
room  for  doubt  in  tbe  mind  of  the  diancellor. 
Forrester  et  al.  v.  Scoville  et  al.,  51  Mo.  268, 
269;  Rlngo  v.  Richardson  et  al.,  53  Mo.  885; 
McFarland  v.  I>a  Force,  119  Mo.  585,  25  S.  W. 
530,  27  S.  W.  1100;  Reed  v.  Painter,  129  Mo. 
674,  31  8.  W.  919;  Ourd  v.  Brown,  148  Mo.  82, 
49  8.  W.  990:  Brlnkman  v.  Sunken,  174  Mo. 
709,  74  S.  W.  903;  McKee  v.  Higbee,  180  Mo. 
loc.  dt.  299,  30O,  79  S.  W.  407;  Reed  v.  Sper- 
ry,  193  Mo.  167,  91  S.  W.  62 ;  Smith  v.  Smith, 
201  Mo.  loc.  clt  547,  100  8.  W.  579;  Easter 
V.  Easter,  246  Mo.  409,  151  S.  W.  413;  Fer- 
guaoa  T.  Robinson,  258  Mo.  113,  167  S.  W. 
447;  Davis  v,  Cummins,  195  S.  W.  loc  cit 
754,  755;  Thompson  v.  Plnn^,  199  S.  W.  loc. 
clt  1014;  Johnson  v.  Jameson,  209  S.  W.  loa 
clt  ^4. 

[3]  Turning  to  the  evidence,  we  find  that 
testator  loaned  to  M.  M.  Robinson,  $4,000  on 
June  28,  1905;  that  a  note  of  said  date  for 
said  amount  was  executed  by  said  Robinson 
to  this  plaintiff ;  that  a  deed  of  trust  of  same 
date  was  executed  by  said  Robinson,  convey- 
ing the  land  in  contro;rersy  to  W.  T.  Latham, 
as  trustee,  to  secure  said  last-named  note,  and 
that  this  plaintiff  was  designated  as  the  ben- 
eficiary therein.  The  above  note  was  in- 
dorsed by  plaintiff  to  testator.  Tbe  latter  in 
turn  indorsed  tbe  same  to  plaintiff,  and  the 
latter  again  Indorsed  the  note  to  testator. 
The  latter  directed  Liatbam,  as  trustee,  to 
foreclose  the  above  deed  of  trust.  After  the 
property  was  advertised  for  sale  under  the 
deed  of  trust,  Latham  says  testator  told  him 
the  plaintiff,  bU  daughter,  would  come  down 
and  bid  In  the  property.  She  bid  the  prop- 
erty In  at  the  sale,  and  under  the  direction  of 
testator,  Latham,  as  trustee,  conveyed  the 
property  to  plaintiff,  and  her  deed  therefor 
was  duly  recorded. 

Testator  in  his  will  designated  plaintiff  as 
his  daughter,  spoke  of  her  as  such  In  his  con- 
versations, traveled  with  her,  had  her  trans- 
act hlB  bn^nesB  for  a  long  time,  and,  after 
plaintiff  bought  In  said  property  and  received 
a  deed  therefor,  she  and  testator  moved  on- 
to said  property  and  occupied  the  same  as 
their  home  up  to  tbe  time  of  his  death. 
Plaintiff  was  not  the  natural  daughter,  and 
there  was  no  evidence  offered  to  show  that 
she  had  been  adopted.  She  was,  however, 
related  to  testator  In  some  way,  and  he  called 
Iier  daughter  and  treated  her  accordingly. 

^Testator,  a  widower,  had  no  children,  and 
left  an  estate  of  about  $100,000.  After  pro- 
viding In  his  win  for  plaintiff  as  his  daugh- 
ter, and  for  oiSer  relatives,  he  left  a  large 
portion  of  his  estate  to  charitable  Instltu- 

tiODS. 

AcMe  from  the  foregoing,  Mrs.  Francis  B. 
Jarrott,  a  professional  nurse,  wbo  attended 
testator  in  his  Illness  and  wbo  witnessed  his 
will,  testified  to  several  conversations  with 
testator.  In  which  he  mentioned  plaintiff  as 
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the  owner  of  the  property  In  controversy. 
Shortly  before  testator's  death,  be  was  pre- 
paring to  go  to  Florida,  and  asked  witness  to 
rent  the  above  property  for  plaintiff.  She 
asked  him  what  rent  she  shoukl  charge,  and 
testator  "said  it  belonged  to  Harriet  (plain- 
tiff); that  it  did  not  make  any  difference  to 
him  what  r«it  she  charged."  Be  also  told 
her  he  did  not  care  to  sell  the  property,  as  be 
intended  It  for  Harriet  She  heard  him  speak 
of  .  it  on  numerous  occasions  as  Harriet's 
home.  On  cross-examination  of  this  witness 
by  defendants,  she  testified: 

"Q.  I  believe  yon  say  that  he  said  that  he  got 
the  place  for  Harriet?    A.  Tea. 
"Q.  He  intended  it,for  Harriett    A.  Tea." 

Leaving  out  of  consideration  the  testimony 
of  plaintiff  and  that  of  her  husband,  we  are 
of  the  opinion  that  testator  Intended  that 
plaintiff  should  become  the  owner  of  said 
property,  and  directed  the  trustee  to  convey 
the  same  to  her.  It  was  not  conveyed  to  her 
through  mistake,  but  under  the  positive  direct 
tlon  of  testator  himself.  If  he  did  not  intend 
her  to  own  It,  why  did  he  not  direct  the  trus- 
tee to  convey  tbe  same  to  himself?  He  knew 
of  his  extreme  age  and  poor  health ;  he  was 
dealing  with  the  plaintiff  as  his  own  daugh- 
ter, and  was  expecting  to  make  his  home  with 
her  on  this  property,  ^ere  is  nothing  In 
his  will  to -indicate  that  testator  claimed  to 
own  this  property,  or  that  he  was  attempting 
to  dispose  of  same  in  his  will.  In  short  the 
defendants  have  failed  to  come  i.p  to  tbe  re- 
quirements of  foregoing  authorities  In  respect 
to  their  proof  concerning  the  alleged  result- 
ing trust 

W.  T.  Latham  was  testator's  attorney,  and 
Is  named  as  the  executor  In  the  wilL  He  was 
allowed  to  testify  as  to  conversations  with 
deceased,  while  the  mouths  of  plaintiff  and 
her  husband  were  practically  closed  by  the 
trial  court  In  respect  to  same  matters. 

Notwithstanding  the  foregoing,  we  are  of 
the  opinion  that  plaintiff  has  established  a 
good  title  to  the  property  In  controversy,  and 
that  the  proof  offered  In  support  of  the  cross- 
bill Is  insufficient  to  warrant  a  court  of  equity 
in  overturning  her  title. 

[4]  3.  Aside  from  the  foregoing,  there  Is 
another  aspect  of  the  case,  which  precludes 
these  defendants  from  having  a  resulting 
trust  declared  in  their  favor,  even  If  testator 
had  Intended  that  plaintiff  shoald  hold  the 
title  to  said  property  for  hl^  use  and  benefit 
Bush  was  entitled  to  redeem  the  property 
within  a  year  from  the  date  of  Latham's 
foreclosure.  Either  testator  intended  to  give 
the  property  to  plaintiff,  or  he  was  having 
tbe  title  taken  In  her  name,  and  a  bogus  deed 
of  trust  given  by  her  on  the  property  for  his 
benefit,  In  order  to  cut  off  the  right  of  re- 
demption upon  the  part  of  Bush.  If  he  had 
the  title  taken  in  plaintiff's  name  for  that 
purpose,  then  neither  he,  nor  his  legal  repre- 
sentatives, can  maintain  an  action  In  equity 
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to  have  a  resulting  tmst  declared  In  their 
faTor  against  appellant  Sell  v.  West,  125 
Mo.  621,  28  S.  W.  969,  46  Am.  St  Rep.  608; 
Creamer  v.  Blvert  214  Mo.  4T3,  113  S.  W. 
1118;  Derry  v.  Didder,  216  Mo.  176,  177,  116 
S.  W.  412;  Chambers  t.  Chambers,  227  Mo. 
loc.  cU.  284,  285,  127  S.  W.  86,  137  Am.  St 
Rep.  567;  StlUwell  ▼.  Bell,  248  Mo.  61,  154 
S.  W.  85;   Rowley  v.  Rowley,  197  S.  W.  152. 

Mr.  Latham  testified  that  testator  knew 
the  beneficiary  in  a  deed  of  trust  could  not 
buy  In  the  property  without  giving  the  gran- 
tor the  right  to  redeem  within  the  year,  "and 
for  that  reaton  he  had  Harriet  to  Imy  it  in 
— I  mean  Miss  Gammage  or  Mrs.  Cousins— 
liecause  he  tcai  the  holder  of  the  note,  and 
did  not  want  it  to  appear  that  the  beneficiary 
bought  it  fn."  After  the  deed  of  trust  was 
given  by  plalntUI  to  testator,  the  latter  said 
to  Latham  "he  thought  it  might  prevent  Btuh 
from  redeeming."    (Italics  ours.) 

Mr.  Latham,  at  the  Instance  of  his  counsel, 
testified  as  follows: 

"Q.  Xow  what,  if  anytbhig,  was  said  at  or 
prior  to  the  foreclosure  sale  by  you  about  the 
reason  why  yon  should  make  the  trustee's  deed 
to  Harriet,  the  plaintiff  here,  rather  than  to 
Mr.  Gammage?  A.  There  wasn't  anytliiug  said 
by  me,  but  Mr.  Oammage  ihfi  night  before  told 
me  that  he  wanted  it  made  that  way  m  it  eould 
not  be  redeemed."    (Italics  ours.) 

Joseph  F.  Cousins,  who  married  plaintiff, 
after  the  death  of  testator,  -and  who  had 
transacted  business  for  the  latter,  in  discuss- 
ing the  bogus  deed  of  trust  given  by  plaintiff 
to  testator,  while  testifying  in  regard  to  the 
cross-bill,  without  objection,  said: 

"Q.  What  did  he  (testator)  say  about  having 
it  released?  A  He  said  he  put  it  on  there  just 
temporary,  to  have  it  released  so  Mr.  Bash 
would  not  come  in  and  redeem  it." 

If,  'therefore,  testator  had  the  title  talien  In 
the  name  of  plaintiff  at  the  trustee'^  sale, 
and  had  her  execute  the  bogus  deed  of  trust 
to  himself  for  the  purpose  of  cutting  out 
Bush's  right  of  redemption  under  the  statute, 
then  his  legal  representatives  are  precluded 
from  declaring  a  resulting  trust  In  favor  of 
his  estate,  and  divesting  plaintiff  of  the  title 
to  the-  real  estate  in  controversy. 

4.  Considering  the  case  as  a  whole,  we  are 
of  the  opinion  that  the  note  and  deed  of  trust 
described  In  plaintiff's  petition  are  without 
consideration,  void,  and  should  be  canceled. 
We  further  hold  that  defendants  should  take 
nothing  by  their  answer  and  cross-bill,  and 
that  plaintiff,  under  section  2535,  R.  S.  190U, 
should  be  declared  the  owner  in  fee  of  the 
real  estate  aforesaid. 

We  accordingly  reverse  and  remand  the 
cause,  with  directions  to  the  trial  court  to  set 
aside  Its  decree  and  to  enter  a  decree  in 
favor  of  plaintiff  In  conformity  to  the  views 
heretofore  expressed. 

WHITE  and  MOZLBY,  CC,  concur. 


PBR  CURIAM.  The  foregoing  opinion  tit 
RAILBY,  C,  is  hereby  adopted  as  the  opio* 
ion  of  the  court. 

All  ooBCur. 


HUNTER  V.  WEIL  ttal.    (No.  20603.) 

(Supreme  Court  of  Missouri,  Division  No.  1> 
June  2,  1920.) 

1.  Adverse  possession  C=^44— Usual  acts  of 
owoershlp  mast  be  contlnuons. 

Under  Rev.  St.  1909.  {  1882,  providing  that 
usual  acts  of  ownership  shall  be  deemed  posses- 
sion of  whole  tract  claimed,  the  usual  acts  of 
ownership  must  be  exercised  for  a  contina- 
oua  period  of  ten  years. 

2.  Appeal  and  error  iS=9lOI0(l)— Finding  sap- 
ported  by  substantial  evldenoe  conotnslve. 

Where  cause  was  submitted  to  lower  court, 
sitting  as  a  jury,  without  any  instmctiona  ask- 
ed  or  given,  its  determination  is  binding  on  ap- 
peal if  there  is  any  substantial  evidence  on 
which  to  base  it 

3.  Adverse  possession  $=9ll4(l)  —  Evidene* 
held  to  support  flndinn^against  plaintiff  daim. 
Ing  by  advert*  possession. 

In  an  action  to  quiet  title,'  where  plalntilC 
claimed  by  adverse  possession  under  Rev.  St 
1909,  g  1882,  land  in  possession  of  defendant, 
held,  that  there  was  substantial  evidence  to 
support  finding  that  plaintiff  was  not  the  own- 
er of  the  property  sued  for. 

4.  Property  <&=>9— Parson  In  possession  of  land 
prima  facie  owner. 

One  in  possession  ot  land  for  nine  years 
under  a  deed  from  heirs,  in  good  faith  claiming 
ownership,  is  prima  facie  the  owner  of  the  land 
as  against  every  person  other  than  true  owner, 
although  all  heirs  did  not  sign  the  deed. 

5.  Appeal  and  error  <8s»877(4)— Appellant,  not 
having  title,  cannot  oomplaln  tliat  defendant 
was  adjudged  title. 

In  an  action  to  quiet  title,  having  found  that 
plaintiff  was  not  the  owner,  that  the  lower 
court  may  have  erred  in  declaring  that  defend- 
ant in  possession  was  the  owner  is  not  a  mat- 
ter of  wliich  plaintiff  can  complain. 

6.  Evidence  ®=>I82— Parol  evidence  of  letter 
admissible  where  letter  Is  shown  not  to  be  In 
existence. 

Witness  was  properly  permitted  to  testify, 
over  objection  that  the  writing  was  the  best 
evidence,  that  he  wrote  a  letter  to  plaintiff, 
where  the  witness  testified  he  did  not  have  the 
letter,  and  plaintiff  testified  he  never  receiv- 
ed such  letter. 

Appeal  from  Circuit  Court,  Pemlacot  Godh- 
ty;  Sterling  H.  McCarty,  Judge. 

Suit  by  William  Hunter  against  Honaton 
Weil  and  another.  Judgment  for  detendants, 
and  plaintiff  appeals.    Affirmed. 

R.  L.  Ward,  of  Caruthersville,  for  appel- 
lant 
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Wm.  mtch  and  Oliver,  Raithel  &  Lacy,  all 
ot  St.  Liouis,  for  reqDondents. 

SMAm  a  L  Suit  to  quiet  tlUe  wltJt 
count  In  ejectment  In  usual  form  for  80  acres 
of  land,  to  wit,  W.  ^  of  S.  W.  ^  of  section 
S2,  township  18,  range  13,  In  said  county. 

The  answer  is  a  general  denial,  except  that 
It  admits  possession  of  defendants.  Also 
contains  paragraph  ideadlng  ten-year  stat" 
ute  of  limitations.  ,j 

The  trial  was  by  the  court  without  a  Jvry. 
No  instructions  were  asked  or  given.  The 
court  found  for  the  defendant  Cunningham 
Land  &  Improvement  Company;  that  defend- 
ant Vreil  had  no  interest,  except  as  tenant 
of  said  cMnpany;  and  that  plalntUF  had  no 
Interest  or  title  in  the  land.  Judgment  was 
Tendered  accordingly,  and  plaintiff  appealed 
to  tills  court 

Plaintiff  had  no  record  title,  but  claims 
ownership  by  adverse  possession.  Plaintiff 
claims  under  deed  made  to  him  October  12, 
1888,  by  one  William  C.  Finley,  purporting  to 
convey  to  him  a  numbH*  of  tsacts  of  land, 
aggregating  some  700  acres,  including  the 
tract  sued  for.  The  larger  portion  of  the 
land  described  In  the  Finley  deed  was  in  one 
Irregular  body  extendtng  from  the  40-acre 
tract  in  the  southeast  comer  of  section  20  in 
a  southwesterly  direction  through  section  29 
to  the  land  in  dispute,  which  was  located  in 
the  southwest  comer  of  section  82.  The  fol- 
lowing plat,  within  the  Evaded  lines,  shpws 
this  irregular  tract.  The  tract  sued  for  is 
marked  A. 
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•Plaintiff  does  not  claim  that  he  ever  fenc- 
ed or  cleared,  deadened  the  timber  on,  or  in 
any  manner  improved  the  land  in  question. 
It  was  low,  wet  land,  and  a  portion  of  It  was 
covered  by  a  lake.  It  was  not  cultivated  nor 
tit  for  cultivation  until  after  the  year  1901, 
when  public  and  private  drains  were  con- 
structed after  it  was  in  possession  of  the 
defendant  Cunningham  Land  &  Development 
Company.  The  land  was  part  of  the  swamp 
land  originally  conveyed  by  the  United 
States  to  the  state  of  Missouri,  and  by  the 
state  of  Missouri  to  Pemiscot  county.  The 
coimty  sold  it  to  George  W.  Bushey  on  the 
14th  of  May,  1857,  who  at  the  time  paid  the 
purchase  price,  but  took  no  patent.  Bushey 
and  wife  conveyed  the  land  to  Robert  B. 
Turner  by  deed  dated  May  27,  1858,  who  in 
turn  conveyed  it  to  Wyatt  Mooring  by  deed 
dated  March  2,  1859.  Mooring  died  intes- 
tate in  1874,  leaving  a  widow  and  nine 
children  surviving  him,  without  having  part- 
ed with  bis  title.  The  record  title  was  in 
Mooring's  heirs  prior  to  the  time  defendants' 
possession  imder  deeds  from  them  com- 
menced. 

Plaintiff's  testimony  showed  that  in  the 
year  1898  his  agent  sold  ?200  worth  of  Cot- 
tonwood timber  off  of  the  land  to  the  Cun- 
ningham brothers,  who  afterwards  became . 
the  incorporators  and  owners  of  the  defend- 
ant company,  Cunningham  Land  &  Improve- 
ment Company.  It  also  tended  to  show  that 
portions  of  the  other  land  described  in  the 
deed  from  Finley  in  sections  20  and  29  were 
cleared,  fenced,  and  cultivated  by  plaintiff 
and  his  tenants  for  more  than  ten  years 
prior  to  1901,  when  the  evidence  tended  to 
show  that  the  Cunninghams  took  actual  pos- 
session of  the  land  in  question,  cleared  a 
portion  of  It,  and  put  a  small  house  thereon, 
and  a  fence  around  It,  so  as  to  Include  it 
within  their  Inclosure  of  other  tracts  of  ad- 
joining land  which  they  owned.  The  defend- 
ants' evidence  further  tended  to  show  that  the 
Cunninghams  went  Into  possession  In  1901, 
under  a  contract  to  purchase  the  land  from 
one  Porter,  whose  wife  was  one  of  the  heirs 
of  Wyatt  Mooring,  and  who  bad  acquired  the 
Interest  or  had  power  to  convey  the  interest 
of  numerous  other  heirs  of  said  Mooring. 
When  Mooring  died  In  1874  or  1875,  most  of 
his  children  were  married  and  bad  children, 
and  some  of  them  died  and  their  children  in- 
herited* their  parents'  interest.  It  does  not 
appear  whether  all  the  heirs  interested  con- 
veyed their  title  to  the  Cunninghams,  but  it 
does  appear  that  a  substantial  part  of 
them  did.  The  conveyance  from  Porter  waa 
made  to  John  A.  Cunningham  August  7, 
1902.  Defendants  subsequently  procured 
other  deeds  conveying  the  interest  of  other 
Mooring  heirs. 

The  petition  in  this  case  was  filed  June  10, 
1910.  The  undisputed  evidence  shows  that 
John  A.  Cunningham  and  the  defendant  corn- 
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pany  were  In  actual  possession  and  control- of 
the  land  from  1801  up  to  and  iaciudlng  tbe 
day  suit  was  brought;  that  up  to  the  year 
1910,  from  and  including  the  year  1902,  they 
paid  the  taxes  on  the  laud,  and  would  have 
paid  the  taxes  in  1910  liad  not  the  plaintiff 
"got  ahead  of  them"  in  so  doing. 

Defendants'  evidence  tended  to  show  that 
in  1909  there  was  a  division  fence  built  be- 
tween the  plaintiff's  property  on  the  north 
and  the  property  in  question,  and  tliat  the 
plaintiff  paid  half  the  cost  of  this  fence  and 
the  Cunningham  Company  the  other  Iiaif; 
also  that  a  few  years  after  the  Cunninghams 
took  possession  some  ditches  were  built 
which  drained  the  land  in  question,  as  well 
as  some  land  adjoining  the  same  belonging 
to  the  plaintlft,  and  the  plaintiff  paid  his 
proportion  of  the  expense  for  his  otbttr  land, 
and  tlie  defendant  company  paid  its  propor- 
tion of  the  expense  for  the  laud  in  question. 
But  plaintiff  denies  that  he  knowingly  per- 
mitted defendants  to  pay  any  part  of  such 
expense  for  the  division  fence  or  ditches. 
There  was  also  evidence  on  the  part  of  the 
plaintiff  that  his  tenants  on  his  other  land 
took  timl>er  for  rails,  fences,  and  firewood, 
from  the  part  of  plaintiff's  land  that  was 
not  cleared.  But  whether  they  did  so  from 
the  particular  land  in  question  was  not 
shown.  Plaintiff  testified  generally  that  his 
tenants  "used  it  right  along."  But  what  the 
plaintiff  intended  to  say  they  used  it  for, 
or  meant  by  "right  along,"  was  not  stated. 
Plaintiff  also  testified  that  he  sold  timber  to 
one  Strother  and  one  Pinion  and  authorized 
them  to  cut  it  from  his  land  generally,  in- 
cluding the  land  in  question.  But  it  does  not 
appear  that  either  of  them  ever  cut  any  tim- 
ber from  the  land  sued  for.  The  evidence 
does  not  show  that  plaintiff  commenced 
clearing  the  160  acres  of  land  in  the  same 
section  32  immediately  north  of  and  adjoining 
the  land  in  suit  until  about  1896,  a  year  or 
two  before  the  Cunninghams  cut  Cottonwood 
timber  off  of  the  land  in  question.  So  it  is 
not  entirely  clear  from  plalntifrs  testimony 
that  he  paid  the  taxes  every  year  from  1889 
to  1901.  He  says  that  he  always  included 
this  land  in  his  list  to  the  collector  to  pay 
the  taxes,  and  he  paid  them  every  year,  un- 
less some  other  person  "got  ahead"  of  him 
and  paid  the  taxes.  Plaintiff  said:  "There 
were  some  years,  tliat  somebody  else  might 
have  paid  the  taxes  before  I  did."  (The  tax 
receipts  were  not  put  In  evidence,  except  for 
two  or  three  years.  Plaintiff  said  that  he 
had  the  receipts  in  court  for  aU  the  years 
since  he  purchased  it,  including  the  years 
1902,  1903,  and  1904,  but  it  was  afterwards 
admitted  that  defendant  Cunningham  Com- 
pany paid  the  taxes  for  1902,  1903,  and  1904, 
and  subsequent,  years  to  1910.  There  was 
no  evidence  that  plaintiff's  predecessor.  Fin- 
ley,  ever  paid  taxes  or  exercised  any  acts  of 
ownership  over  this  land. 


Tbe  detandants,  to  farther  sustain  their  ti- 
tle, introduced  a  patent  from  Pemiscot  coun- 
ty dated  July  1,  1910,  and  recorded  July  2, 
1010.  This  patent  recited,  in  tike  usual  form, 
that  on  tbe  14th  of  May,  1857,  George  W. 
Boshey  purcliased  and  made  full  payment 
for  the  land,  and  ttiat  by  mesne  conveyances 
Bald  Bushey  sold  and  transferred  it  to  Cun- 
ningham land  &  ImproveQient  Company,  who 
was  then  the  owner  of  it  and  was  entitled  to 
a  patent  therefor;  that  in  consideration  of 
the  premises,  and  in  conformity  with  law, 
the  county  of  Pemiscot  therefore  "doth  give 
and  grant  unto  tbe  said  Cunningiiam  Land 
&  Improvement  Company,  and  their  heirs, 
the  land  above  described,"  to  wit,  the  land 
in  controversy.  This  patent  was  duly  ex- 
ecuted by  Joseph  aS.  Brasher,  the  presiding 
Judge  of  the  county  court,  and  ooontersigned 
by  B.  M.  Tinsley,  the  clerk  of  said  court. 

II.  It  is  strenuously  contended  by  appe- 
lant that  the  undisputed  evidence  shows  that 
prior  to  1901,  when  Cunningham  took  poeses- 
sion,  the  plaintiff  had  acquired  title  by  acts 
of  ownership  over  the  land  In  question,  un- 
der section  1882,  R.  B.  1900,  which  is  as 
follows: 

"Potsesnon  of  Part^  When  Poiieasion  of  the 
Whole  Tract. — The  possession,  under  color  of 
title,  of  a  part  of  a  tract  or  lot  of  land,  in  the 
name  of  the  whole  tract  claimed,  and  exercising, 
during  the  time  of  such  possession,  tbe  usual 
acts  of  ownership  over  the  whole  tract  so  claim- 
ed, shall  be  deemed  a  possession  of  tha  whcde 
of  such  tract" 

[1,  2]  Appellant  claims  that  his  deed  from 
Finley  in  1889  gave  him  color  of  title  to  all 
the  land  described  in  said  deed  (which  is  not 
denied).  Including  the  land  in  suit,  and  that 
under  the  undisputed  evidence  he  claimed  ti- 
tle, paid  thQ  taxes,  and  exercised  "the  usnal 
acts  of  ownership"  over  the  land  in  question, 
as  well  as  being  in  actual  possession  of  other 
parts  of  the  land  described  In  the  Finley 
deed  (such  actual  possession  of  other  parts 
is  also  not  denied),  from  tbe  year  189S  until 
the  year  1901,  at  wflich  time  the  Cunning- 
hams took  possession.  But  plaintiff's  learned 
counsel  is  in  error  in  saying  that  the  facts 
with  regard  to  piainttfCs  acts  of  ownership 
over  the  land  in  suit  were  not  disputed.  The 
very  crux  of  the  case  before  the  lower  court 
was  the  issue  whether  plaintiff  did  exercise 
the  usual  acts  of  ownership  over  this  land 
continuously  for  the  statutory  period  of  ten 
years  prior  to  1901.  It  would  seem  from  the 
evidence  that  all  of  this  land  was  wild,  un- 
fenced,  unimproved  timber  land,  and  there  is 
no  clear  evidence  that  any  timber  was  re- 
moved from  it  prior  to  1898,  when  the  Cun- 
ninghams cut  Cottonwood  from  it  under  con- 
tract with  the  plaintiff.  The  statement  of 
plalntifTs  witnesses  that  tenants  on  other 
land  included  in  this  conveyance  from  Finley 
took  timber  for  firewood,  rails,  and  fence 
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posts  from  Om  nndeared  portions  did  not 
necessarily  Include  the  land  in  suit  So  the 
statement  of  plaintiff  himself  that  "the  ten- 
ants used  it  right  along  in  connection  with 
the  other  land"  is  too  general  in  its  nature 
to  be  of  oonclusiye  probative  force.  In  any 
event,  it  was  for  tlie  lower  court  to  say 
what  probative  force  it  would  attach  to  the 
testimony.  The  land  in  question  was  sepa- 
rated from  the  cultivated  land  and  lands  oc- 
cupied by  tenants  by  other  tracts  of  timber- 
ed land  of  the  plaintiff  until  at  least  the 
year  1896,  when  plaintiff  first  began  to  re- 
move the  timber  from  the  northwest  quar- 
ter of  section  32,  which  immediately  Joined 
the  land  in  question  on  the  north.  So  that 
plaintiff's  tenants,  up  to  1896,  had  more  con- 
venient timber  land  from  which  to  procure 
theli"  timber  for  firewood,  fencing,  or  other 
purposes,  and  apparently  no  occasion  nor 
necessity  for  taking  it  from  the  land  in  suit. 
As  appears  from  the  testimony,  as  we  view 
It  from  the  record,  the  only  admitted  acts  of 
ownership  which  plaintiff  exercised  over  this 
.land  was  to  sell  cottonwood  timber  from  It 
In  1898  to  the  Cunninghams.  Under  the 
statute  plaintiff  must  have  exercised  the 
usual  acts  of  ownership  for  a  continuous  pe- 
riod of  ten  years.  That  was  a  mixed  ques- 
tion of  law  and  fact,  and  the  burden  of  prov- 
ing the  facts  in  relation  thereto  was  upon  the 
plaintiff.  It  was  submitted  to  the  lower 
court,  sitting  as  a  jury,  without  any  instruc- 
tions asked  or  given,  and  the  determination 
of  that  question  by  the  lower  court  Is  there- 
fore binding  upon  us,  if  there  Is  any  sub- 
stantial evidence  upon  which  to  base  such  a 
finding. 

The  cases  dted  by  learned  counsel,  Trultt 
T.  Bender,  193  S.  W.  838,  Dowd  v.  Bond,  199 
a.  W.  954,  In  re  Lankford's  EsUte,  272  Mo. 
1,  197  S.  W.  147,  and  Toler  v.  Edwards,  249 
Mo.  1B2,  136  S.  W.  26,  do  not  rule  this  case. 
So  also  as  to  Nail  v.  Conover,  223  Ma  477, 
122  8.  W.  1039. 

In  Trultt  v.  Bender,  supra,  the  undisputed 
and  distinct  testimony  was: 

"I  used  it  just  the  same  as  I  did  the  rest, 
for'  my  timber,  rail  timber,  board  timber,  fire- 
wood, anything  like  that  just  the  same  as  I  did 
the  rest.  I  did  this  all  of  the  time  I  was  there, 
■ome  25  or  80  years." 

The  evidence  In  that  case  also  showed  that 
the  adjoining  40,  a  part  of  the  same  80  acres, 
bad  been  in  cultivation  for  "36  or  40  years." 
There  was  no  contradictory  evidence.  In 
that  case  the  land  had  never  been  In  actual 
possession  of  any  one,  and  was  not  in  pos- 
session of  def aidant,  and  had  been  for  9 
years,  as  in  the  case  at  bar. 

In  Dowd  V.  Bond,  supra,  the  court  held 
that,  where  neither  party  shows  good  title, 
but  the  plaintiff  is  In  possession,  the  Judg- 
ment should  be  for  the  party  in  possession, 
the  plaintiff  In  that  cas& 
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Here  the  plaintiff  never  had  actual  posses- 
sion, and  the  only  question  Is  whether  he  ex-  . 
erdsed  the  usual  acts  of  ownership  for  the 
required  period. 

In  the  Lankford  Case,  supra,  the  question 
of  domicile  was  involved,  and  It  has  no  bear- 
ing on  this  case,  as  the  testimony  iiassed  on 
In  that  case  was  a  document,  a  will,  and  not 
parol  testimony,  as  in  the  case  before  us. 

Toler  V.  Edwards,  supra,  simply  holds  tliat, 
where  the  evidence  as  to  the  character  of  the 
possession  is  conflicting,  this  court  will  not 
interfere  with  the  finding  of  the  lower  court, 
sitting  as  a  Jury. 

In  Nail  V.  Conover,  supra,  the  lower  court 
found  that  the  acts  relied  on  were  establish- 
ed and  did  constitute  usual  acts  of  owner- 
ship, which  is  the  very  reverse  of  the  finding 
of  the  lower  court  in  this  case. 

\ve  find  no  authority  to  sustain  the  posi- 
tion of  plaintiff's  learned  counsel  that  under 
the  evidence  in  this  case,  the  lower  court 
was  bound,  as  a  matter  of  law,  to  find  that 
the  plaintiff  had  established  his  title  by  ad- 
verse possession.  The  plaintiff  waited  for 
nine  years,  after  he  knew  the  defendants 
were  In  possession  of  the  land  and  were  ex- 
pending their  money  in  clearing,  fencing,  and 
draining  It  and  paying  the  taxes  upon  it,  in- 
cluding perhaps  drainage  taxes  (It  was  in  a 
drainage  district  and  a  public  ditch  had  been 
buUt),  before  bringing  his  suit.  While  this 
would  not  have  estoiHped  him,  as  a  matter  of 
law,  from  claiming  the  land.  It  would  natu- 
rally call  for  dear  and  decisive  evidence  by 
the  trier  of  fftcts  concerning  the  details  of 
plaintiff's  "usual  acts  of  ownership"  before 
rendering  a  verdict  in  his  favor. 

[3]  We  must  therefore  rule  that  there  was 
substantial  evidence  to  support  the  finding 
of  the  lower  court  that  the  plaintiff  was  not 
the  owner  of  the  property  sued  for, 

[4,  S]  III.  Whether  the  deeds  from  the 
heirs  of  Wyatt  Mooring,  under  which  the  de- 
fendant company  claims  embraced  all  of  the 
said  heirs  is  immaterial  to  consider,  because 
the  defendant  company,  being  in  possession 
and  having  been  so  in  possession  in  good 
faith,  claiming  ownership  under  said  deeds 
for  about  nine  years  before  the  suit  was  in- 
stituted, is  prima  fade  the  owner  of  the  land, 
as  against  every  person  other  than  the  true 
owner.  Indeed,  having  found  that  plaintiff 
Is  not  the  owner,  the  fact  that  the  lower 
court  may  have  erred  for  any  reason  In  de- 
claring that  defendant  company  was  the 
owner  Is  not  a  matter  of  which  the  plaintiff 
can  complain.  Wheeler  v.  Land  Co.,  193  Mo. 
291,  91  S.  W.  1050;  Rutledge  v.  First  Presby- 
terian Church,  212  S.  W.  loc.  dt  861. 

[6]  IV.  On  cross-examination  of  plaintiff's 
witness  Reynolds,  he  was  permitted  to  testi- 
fy (over  the  plalntifTs  objection  that  the 
writing  was  the  best  evidence)  that  In  1898 
he  wrote  a  letter  to  the  plaintiff  Informing 
him  that  his  title  to  the  land  In  question 
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wag  not  good.  But,  as  the  witness  testified 
he  did  not  liare  the  letter,  and  plaintiff,  Hnn- 
ter,  testified  he  never  received  any  such  let- 
ter, the  parol  testiuMHiy  was  competent. 

Finding  no  error  in  .the  record,  the  Judg- 
ment of  the  lower  court  Is  afflrmed. 

BROWN  and  RAGLAND,  CC,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
SMALL,  C,  is  adopted  as  the  opinion  of  the 
court.  All  concur  except  WOODSON,  J.,  ab- 
sent. 


REYNOLDS  at  nx.  v.  KINYON.    (No.  21185.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1920.) 

1.  Maaiclpal  corporations  «s>705(l)--RlgM  of 
pnbllo  to  use  streets  dsflnsd. 

As  far  as  the  use  of  a  public  street  is  con- 
cerned, the  public  includes  young  and  old,  with- 
out necessary  reference  to  their  physical  or 
mental  ability  or  their  means  of  locomotion,  the 
right  of  each  to  be  on  the  street  being  sub- 
ject to  the  obligation  to  use  it  with  due  regard 
to  the  safety  and  use  of  all. 

2.  Munloipal  corporations  ^=>706(5)— Evidence 
of  aatomoblie  driver  killing  oblld  held  an  ad- 
mission of  negligeneo. 

In  a  parents'  action  for  wrongful  death 
of  their  two  year  old  child  stmclc  by  defend- 
ant's automobile  while  in  the  street,  evidence 
by  defendant,  in  view  of  Laws  1011,  p.  327, 
I  8,  sabd.  2,  relating  to  the  operation  of  motor 
vehicles,  held  to  constitute  an  admission  of 
negligence  directly  causing  the  death  of  the 
chUd. 

3.  Nsgllgenoe  «=»9S(3)— Nsgligencs  of  visitor 
taking  care  of  child  not  Imputable  to  child 
where  defendant's  negligence  was  direct 
cause  of  death. 

Where  a  child  between  two  and  three  years 
old  left  ty  its  parents  in  the  care  of  a  visitor, 
went  into  a  pnblic  street  and  was  killed  by 
defendant's  antomobile,  the  negligence  of  such 
visitor  was  not  imputable  to  the  child  as  a 
defense  in  favor  of  defendant,  whose  negligence 
was  the  direct  cause  of  death. 

4.  WItaesses  «=9389— Evidence  of  parson  In 
charge  of  child  killed  1^  automobile  hold  In- 
admissible In  impeachment. 

In  a  parents'  action  for  the  wrongful  death 
of  a  child  between  two  and  three  years  old, 
killed  by  defendant's  automobile  while  in  the 
street  after  having  been  left  in  charge  of  a 
neighbor,  evidence  by  policemen  that  such 
neighbor,  in  response  to  a  direct  question, 
stated  that  the  accident  was  unavoidable  held 
inadmissible  in  impeachment;  the  witness  hav- 
ing merely  denied  any  knowledge  or  recollec- 
tion of  such  testimony. 

5.  Munloipal  corporations  «=»705(3)— Antomo- 
bile driver  must  exerdso  as  to  children  high- 
est degree  of  care  prescribed  by  statute. 

It  is  the  duty  of  an  automobile  driver  on 
a  public  street  to  exercise  not  merely  ordinary 


care  as  to  children,  but  the  highest  degree  of 
care  prescribed  by  the  statute. 

Appeal  from  Circuit  Court,  St  Louis  Conn- 
ty;    6.  A.  Wurdeman,  Judge. 

Action  by  James  F.  Reynolds  and  wi£s 
against  Albert  8.  Kinyon  for  wrongful  deatta. 
Judgment  tar  defendant,  and  pbdntUEs  ap- 
peal.   Reversed  and  remanded. 

Robert  H.  Merryman,  of  St.  Louis,  for  ap- 
pellants. 

Conrad  Paeben,  of  St  Louis  (James  1. 
Roberts,  of  St  Louis,  of  counsel),  for  respond- 
ent 

BROWN,  a  This  Is  B  suit  by  a  father  and 
mother  for  damages  sustained  on  account  of 
the  negligent  killing  of  their  child,  between 
two  and  three  years  old,  by  running  over  it 
with  an  automobile  while  driving  over  Vista 
avenue,  a  street  in  St  Louis.  The  suffldeac? 
of  the  itetition  for  the  purposes  of  the  case 
is  not  questioned.  The  answer.  In  addition 
to  the  usual  general  denial,  pleads  contribu- 
tory negligence,  in  that  the  child,  without 
warning  of  any  kind,  suddenly  ran  into  tlie 
path  of  defendant's  automobile  in  such  man- 
ner that  defendant,  in  the  exercise  of  due 
care,  could  not  prevent  striking  it  and  that 
plaintiffs  assigned  the  care  and  control  of 
the  ohlld  to  one  Grdce  Gallagher  as  their 
agent  and  servant  and  that  Grace  Gallagher 
was  inexperienced  and  incompetent  In  the 
care  and  control  of  <^ildren,  as  was  known 
by  plaintiffs;  that  the  child  had  a  tatdency 
to  run  into  the  travded  part  of  the  street 
and  off  the  sidewalk,  which  was  known  to 
the  servant,  who  cardessly  and  netfigently 
permitted  him  to  run  off -the  sidewalk  and 
into  the  path  of  defendant's  automobile^ 
which  she  saw,  or  by  the  exercise  of  ordinary ' 
care  might  have  seen,  approaching  in  time  to 
have  prevented  it ;  also  that  the  parents  were 
negligent  In  the  selection  of  an  agent  compe- 
tent to  care  for  and  control  the  child.  Issue 
was  Joined  by  replication. 

There  is  no  conflict  with  respect  to  tlie 
controlling  facts.  The  plaintiflb  were  young 
people,  and  this  boy  was  tiieir  only  child.  He 
was  two  years  five  months  and  three  days  old 
at  the  date  of  Ills  death  on  July  1,  1915. 
They  were  in  such  circumstances  that  they 
kept  no  servant,  the  wife  alone  performing 
all  the  domestic  services,  as  well  as  caring 
for  the  baby.  Mrs.  Grace  Gallagher  Wbs  a 
friend,  whose  husband,  Frank  (ktUa^er,  was 
a  soldier  of  the  Twelfth  Engineers,  stationed 
at  the  Chain  of  Rocks,  and  she  was  going  to 
see  him  that  afternoon.  Mrs.  Reynolds  was 
going  to  take  a  street  car  ride  with  her 
cousin  to  Meramec  Highlands  later  in  the 
same  afternoon.  The  child  wanted  to  go  wif& 
Mrs.  Gallagher  to  see  the  soldiers,  whldi  the 
mother  permitted,  and  they  left  for  the  camp 


^=>FoT  other  cases  see  same  topic  and  KSY-NUMBBR  in  all  Key-Numbered  Digests  and  lodexu 
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at  2  o'clock,  while  Mrs.  Reynolds  and  her 
cousin  left  at  3  o'clock.  Mrs.  Gallagher  re- 
turned about  6:1S,  and  went  with  the  child  to 
the  Reynolds  house,  which  was  on  the  north 
side  of  Vista  avenue,  the  third  house  east 
of  Theresa  avenue,  and  sat  down  on  the 
porch  with  a  book  to  wait  for  the  return  of 
Mrs.  Reynolds.  She  took  a  book,  and  the 
child  played  in  front  of  the  house  with  other 
children  for  a  while.  He  then  went  to  the 
next  door  and  played  with  the  children  there. 
After  a  while  she  called  him,  and  he  started 
back  to  her,  and  she  glanced  at  her  book. 
She  says  that  it  was  no  more  than  two  nlln- 
ntes  afterward  when  she  looked  up  and  saw 
him  in  the  street  Just  as  the  automobile  struck 
him.  The  child  was  not  large  enough  to  step 
down  from  the  curb  10  inches  high,  but  would 
turn  his  back  to  the  street  and  slide  down. 

The  defendant  himself  tells  the  story  of  the 
accident  substantially  as  follows:  He  was 
driving  east  along  Vista  avenue  on  the  soutli 
side  of  the  center  of  the  street,  which  was  36 
feet  wide  between  the  curbs  at  that  place. 
There  was  no  one  on  the  street  between  the 
curbs  that  he  saw,  a.nd  no  vehicle  in  sight 
He  saw  people  on  both  sides,  but  paid  no  a^ 
tentlMi  to  them,  because  he  was  watching  the 
machine.  He  first  saw  the  child,  almost  In 
front  of  the  machine,  running  across  the 
road.  He  turned  the  machine  to  the  left  to 
miss  him,  the  machine  struck  him,  knocked 
him  down,  and  ran  over  him.  He  stopped  the 
machine  within  15  feet.  Some  man  picked 
the  child  up  and  ran  with  it.  He  did  not  see 
the  child  at  all  after  it  was  struck.  On  cross- 
examination  he  said  that  he  started  to  turn 
the  machine  to  the  right.  He  did  not  see  the 
child,  because  he  was  not  watching  for  cbil- 
drai. 

Mr&  Klnyon  said  she  was  sitting  in  the 
seat  with  her  husband.  She  testified  that 
when  she  first  saw  the  child  he  was  pitched 
forward,  right  In  front  of  the  machine,  and 
her  husband  was  trying  to  stop  the  macliine. 
None  of  the  passengers  in  the  machine  who 
testified  saw  the  child  in  the  street  until  he 
was  in  front  of  the  machine.  One  of  them 
said  the  chUd.was  about  2%  feet  high.  She 
saw  htm  on  the  sidewalk  with  other  children 
as  they  ai^roached.  The  view  was  clear. 
She  did  not  see  him  again  until  she  saw  him 
In  front  of  the  machine. 

Two  witnesses  who  saw  the  accident  testi- 
fied for  plaintlfla.  Mildred  Lee  lived  next 
door  to  the  Reynolds,  and  saw  It  get  down 
from  the  curb,  and  run  across  the  street  and 
saw  the  machine  bit  It.  The  boy  ran  about 
as  fast  as  one  would  walk. 

Mr.  Downey  lived  oa  the  south  side  of 
Vista  avenue  in  the  same  block.  He  saw 
the  boy  ran  across  the  street  to  the  front  of 
the  automobile,  and  saw  it  strike  him.  He 
said  the  child  ran  at  the  rate  of  about  2 
miles  an  hour.  The  automobile  was  moving 
at  a  speed  of  12  or  15  miles  an  hour. 


On  croBS-«xaminatloa  Mrs.  OaHagher  was 
asked  by  defendant's  counsel  whether  or  not 
after  the  accident  she  told  Officer  Doerdel- 
man  at  the  Reynolds  house  that  "the  machine 
was  not  going  fast  at  all,  and  the  accident 
was  imavoldable."  She  answered  that  she 
did  not   remember  saying  any  such  thing. 

Officers  Doerdelman  and  Thomas  were  called 
up  by  the  defendant  Both  testified  that  they 
went  to  the  Reynolds  house  Immediately 
after  the  accident  to  investigate.  They  found 
Mra  Gallagher  nervous  and  crying,  and  she 
seemed  to  be  in  quite  a  nervous  state.  They 
asked  her  If  the  accident  "was  unavoidable," 
and  against  the  objection  of  plaintiffs  they 
were  both  permitted  to  testify  that  she  said 
it  was.  This  ruling  was  duly  excepted  to, 
and"  is  assigned  as  error  by  the  plaintiffs. 

The  court  of  its  own  motion  and  against 
plaintiffs'  objection  gave  the  following  in- 
struction numbered  15: 

"The  court  instructs  the  jury  that  the  negli- 
■gence  of  the  servant  or  agent  is  imputable 
to  the  master  or  principal  to  prevent  recovery 
by  him  for  injuries  to  which  the  servant's  or 
agent's  negligence  contributes,  and  the  master 
or  principal  assumes  the  risk  of  the  negligence 
of  the  employ^.  Hierefore,  if  you  find  and  be- 
Ueve  from  the  evidence  that  on  the  day  of  the 
injury  referred  to  in  the  evidence  plaintiffs 
assigned  the  cars  and  control  of  their  minor 
son  to  one  Grace  Gallagher  as  their  agent  and 
servant,  and  that  she,  the  said  Grace  Gallagher, 
carelessly  and  negligently  suffered  said  minor 
child  to  run  off  the  sidewalk  and  onto  the 
street  unattended,  when  she  knew,  or  by  the 
exercise  of  ordinary  care,  as  defined  in  these 
instrnctions.  would  have  known,  that  automo- 
biles were  frequently  passing  on  said  street, 
and  that  she,  the  said  Grace  Gallagher,  care- 
lessly and  negligently  suffered  said  minor  child 
to  run  off  of  the  sidewalk  and  onto  the  street 
unattended  in  the  path  of  defendant's  automo- 
bile, when  she  saw,  or  by  the  exercise  of  ordi- 
nary care  as  defined  in  these  instructions  might 
have  seen,  defendant's  automobile  approsching 
in  time,  by  the  exercise  of  ordinary  care,  to 
have  prevented  said  minor  from  running  into 
the  street  and  in  the  path  of  said  automobile, 
then  the  carelessness  and  negligence,  if  any, 
of  said  Grace  Gallagher  is  the  carelessness  and 
negligedce  of  these  plaintiffs,  and  they  cannot 
recover,  unless  yon  find  that  the  defendant  is 
liable  under  the  other  instructions  given  in  this 
case. 

"And  in  determining  whether  the  plaintiffs 
contributed,  by  their  negligent  care  and  cus- 
tody, if  any,  of  their  minor  child  to  its  injury 
and  death,  you  are  to  consider  whether  or  not 
they  or  their  servant  aud  agent,  if  any,  exer- 
cised that  degree  of  caution,  care,  and  watch- 
fnlnesB  over  their  child  in  keeping  him  off  the 
street  and  out  of  danger  which  was  reasonable 
and  proper  for  parents  in  their  circumstances 
of  Ufe." 

To  the  giving  of  this  Instruction  the  plain- 
tiffs at  the  time  excepted. 

1.  This  action  being  founded  upon  section 
6426  of  the  Revised  Statnljes  of  1900,  which 
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proTldeB  that  "whenever  the  death  of  a  per- 
son shall  be  caused  by  a  wrongful  act,  neglect 
or  default  of  another,  and  the  act,  neglect 
or  default  Is  such  as  would,  If  death  had  not 
ensued,  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such  case, 
the  person  who  or  the  corporation  which 
would  have  been  liable  if  death  had  not  en- 
sued shall  be  liable  to  an.  action  for  damages, 
notwithstanding  the  death  of  the  person  in- 
jured," the  first  question  which  arises  In 
natural  sequence  is  whether  the  act  which 
caused  the  death  of  plaintiffs'  child  was  neg- 
ligent on  the  part  of  defendant.  We  will 
consider  and  dispose  of  this  question  apart 
from  the  questions  relating  to  the  contribu- 
tory negligence  presented  by  the  pleadings. 
In  doing  this  we  will  refer  only  to  the  undis- 
puted facts. 

[1]  The  child  was  killed  In  a  street  in  the 
residential  portion  of  the  city  of  St  Louis 
devoted  to  the  public  use.  The  public  1^-, 
eludes  the  young  and  old,  without  necessary 
reference  to  physical  or  mental  ability  or 
their  means  of  locomotion.  The  right  of  each 
to  be  upon  the  street  Is  subject  to  the  obliga- 
tion to  use  It  with  due  regard  to  the  safety 
and  use  of  all.  The  law  expressly  recognizes 
the  dangerous  character  of  the  automobile 
In  respect  to  both  Its  speed  and  Its  weight, 
which  particularly  makes  It  an  Instrument 
of  death  to  those  it  strikes.  In  this  respect 
it  recognizes  also  that  persons  on  foot  are 
liable  to  be  found  on  any  portion  of  the  street 
The  statute  (Laws  1911,  p.  327)  provides 
that— 

"Upon  approaching  a  pedestrian,  who  ii 
upon  the  traveled  part  of  any  highway  and  not 
upon  a  sidewalk,  and  upon  approaching  an  in- 
tersecting highway  or  a  curve  or  a  comer  in 
a  highway,  where  the  operator's  view  is  ob- 
structed, every  person  operating  a  motor  vehi- 
de  shall  slow  down  and  give  a  timely  signal 
with  his  hell,  born  or  other  device  for  signal- 
ing."   Section  8,  subd.  2. 

This  recognizes  the  duty  to  not  only  ke^ 
watch  to  ascertain  the  presence  of  ipedestrl- 
ans  in  front  of  his  vehicle,  but  in  case  hla 
view  is  so  limited  that  he  is  liable  to  come 
upon  them  without  seeing  them  to  warn  them 
by  a  sound  indicating  his  approach.  It  also 
Involves  the  duty,  upon  discovering  them,  to 
80  manage  his  machine  as  not  to  do  them 
harm.  If  he  sees  a  man  on  a  cratch  in  front 
of  him,  It  is  his  duty  to  avoid  him,  or  give 
blm  an  opportunity  to  escape;  and,  if  it  is  a 
child  evidently  too  yoimg  to  understand  the 
danger,  he  must  act  accordingly.  This  stat- 
utory rule  Is  firmly  founded  In  the  impulse 
of  common  humanity  as  well  as  in  pubUc 
safety.  The  duty  to  watch  is  an  instinct  of 
the  normal  mind.  While  the  operator  has 
the  right  to  assume  that  persons  whom  he 
sees  In  his  path  will  do  their  part,  that 
right  ceases  when  It  Is  developed  that  It  Is  a 


child  too  young  to  understand  the  danger. 

In  this  case  the  defendant  was  driving  bU 
vehicle  upon  the  public  street  at  a  speed  of 
IS  miles  per  hour.  He  says  that  he  saw  per- 
sons on  the  sidewalk  on  either  side,  but  the 
traveled  part  of  the  street,  so  far  as  be  knew, 
was  absolutely  empty.  He  could,  If  neces- 
sary, stop  within  a  distance  of  15  feet,  and 
did  so  stop  on  striking  the  child  with  the 
front  of  his  machine.  When  he  was  still  150 
feet  away  It  had  slipped  down  from  the  curb, 
and '  started  at  a  speed  of  2  miles  per  hour 
to  cross  his  path  on  the  south  side  of  the 
center  of  the  street  The  young  woman  rid- 
ing In  the  rear  seat  of  his  machine  saw  It  as 
it  stood  upon  the  curb.  She  did  not  see  it 
while  It  was  toddling  diagonally  across  the 
street,  a  distance  of  as  mudli  as  20  feet,  to 
the  path  of  the  machine,  where  he  was  struck 
and  killed.  In  the  Interval  defendant  had 
driven  a  distance  of  150  feet  without  lifting 
his  eyes  to  the  road  before  Mm.  That  the 
field  of  his  vision  was  broad  enough  to  take 
In  the  sidewalk  is  definitely  stated  by  him  In 
his  testimony.  He  also  said  that  somebody 
immediately  picked  up  the  diild  and  ran  with 
It  across  the  street.  We  presume  that  this 
was  Mr.  Downey,  who  lived  on  the  south 
side  of  the  street  and  saw  the  accident,  and 
was  carrying  the  chUd  to  his  home.  Mr. 
KInyon  'refrained  from  saying  what  he  did 
at  the  time  but  It  appears  from  the  state- 
ment of  one  of  his  witnesses  that  he  was  at 
a  police  station  within  a  few  minutes,  and 
that  the  two  policemen  were  at  once  sent  to 
Investigate,  and  arrived  at  the  Reynolds 
house  about  6 :40.  It  does  not  appear  that  be  ' 
went  across  the  street  to  Inquire  whether 
the  child  was  dead  or  alive. 

[2]  We  think  the  facts  stated  amounted  to 
an  admission  on  the  part  of  the  defendant  of 
negligence  directly  causing  the  death  of  the 
child.  The  only  explanation  he  gives  Is  that 
he  was  not  looking  for  chlldrai  in  the  street 
We  can  see  no  difference  as  a  matter  of  law 
between  the  case  so  stated  and  the  one  that 
would  be  presented  had  he  turned  his  anto- 
moMle  loose  In  the  street  with  neither  driv» 
nor  passenger  at  the  same  speed  and  with 
the  same  result.  The  victim  was  a  Child,  and 
the  defense  Is  that  he  was  not  Ixrand  to  an- 
ticipate the  possible  presence  of  a  cblld  In 
the  street,  and  for  this  reason  was  not  guUty 
of  negligence  In  killing  It  The  same  defense 
would  be  equally  applicable  to  the  act  of  tam- 
ing his  automobile  loose,  had  It  killed  a  child 
Instead  of  an  adult  This  theory  Is  Illogical 
as  well  as  Inhuman.  If  the  duty  rested  upon 
any  one  to  keep  the  child  from  the  street.  It 
was  a '  duty  owing  to  the  child  and  not  to 
him.  So  far  as  he  was  concerned,  he  had  no 
right  to  demand  that  It  be  kept  oat  of  his 
way  any  more  than  he  had  the  right  to  de- 
mand that  the  aged  or  Infirm  or  feeble  In 
mind  or  body  be  kept  out  of  his  way.  The 
common  law  and  statute  aa  well  as  humanity 
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imiiosea  apod  Um  tbe  duty  to  look  exit  for 
all.    His  negUgenoe  began  wltli  iia  tallnre  tu 
do  so  in  time  to  aroid  the  tnjuiy,  and  was 
complete  with  the  deathblow. 

2.  The  real  qnestlon  In  the  case  lies  in  In- 
struction Na  IB,  given  by  the  conrt  of  its 
own  motion.  There  was  no  evidence  that 
Grace  Gallagher  oocnpled  the  relation  of 
agent  or  serrant  of  the  plalntifFs,  onless  the 
fat.-t  that  she  was  a  visitor  at  their  home,  and 
the  child  was  left  with  her  with  tbe  Intention 
that  she  should  take  It  on  her  visit  to  the 
Chain  of  Rocks  that  afternoon,  constituted 
such  erldenoe.  No  contractual  relation  ex- 
isted between  them,  unless  this  drcumstanee 
created  it.  Nor  is  there  any  evidence  that 
she  was  not  thoroughly  competent  In  the  care 
of  children,  so  that  there  Is  nothing  in  the 
case  to  Justify  the  sutnaisslon  of  the  ques- 
tion of  contributory  negligence  of  the  parents 
in  leaving  the  child  with  her.  It  was  tbere- 
fOre  a  question  of  law  and  not  of  fact  wheth- 
er or  not  Mrs.  Gallagher  was  the  "servant  or 
agoit"  of  plaintiffs,  and  the  Jury  were  told 
"that  the  negllgoice  tif  the  servant  or  agent 
Is  Imputable  to  (he  master  or  prlndpal  to 
prevent  recovery  by  him  for  injuries  to  which 
the  servant's  or  ag^t^s  negligence  contrib- 
utes, and  the  master  or  principal  assumes  the 
risk  of  the  negUgemte  of  the  employ^."  l%e 
instruction  virtually  told  them  that  the  re- 
latl<m  existed,  and  that  if  Mrs.  Gallagher  was 
negligent  in  permitting  the  child  to  escape 
to  tbe  street  there  could  be  no  recovery.  In 
determining  whether  this  was  a  current  prop- 
osition of  law,  we  shall  not  step  to  consider 
whether  or  not  she  owed  to  the  child,  as  the 
instroctlon  assumes,  the  duty  to  watch  for 
the  defendant's  automobile  and  prevent  it 
from  running  off  the  sidewalk  and  onto  the 
street  unattended,  in  the  path  of  said  auto- 
mobile when  In  the  exercise  of  ordinary  care 
she  might  have  seen  it  approaching  in  time 
to  have  prevented  it.  We  mention  tMs  jwlnt 
because,  as  we  Interpret  the  language,  the 
instruction  assumes  that  this  duty  is  uncon- 
ditional and  absolute,  and  we  do  not  desire 
to  be  understood  to  apply  that  rule  to  the 
drcomstances  in  this  cases,  See  OcMaioyBkl 
V.  Transit  Co.,  20T  Mo.  283,  106  S.  W.  61. 
We  will  therefore  confine  ourselves  to  the 
qnestlon  whether  or  not  the  conduct  of  Mrs. 
Gallagher  is  Imputable  to  plalntiSs  In  the 
defmse  of  this  case.  As  we  have  already 
said,  hex  fault,  if  fault  it  was,  consisted- in 
permitting  the  child  to  be  unattended  upon 
the  street  The  faolt  charged  against  the  de- 
fendant consisted  in  killing  a  child  upon  the 
street  by  his  own  active  negligence  In  run- 
ning over  it  with  his  machine.  Mie  statute 
which  we  have  already  quoted  gives  this  ac- 
tion for  wrongful  death  In  every  case  where 
the  death  Is  caused  by  a  wrongful  /ict,  neg- 
lect, or  default  of  another  "such  as  would.  If 
death  had  not  ensued,  have  entitled  tbe  par- 
ty injared  to  maintain  an  actlMi  and  reoov- 
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er  damages  In  resp^iet  tbMeof."  The  right 
of  tbe  Injured  party  to  Eecover  had  he  siu:- 
vived  is  made.  In  words  too  plain  to  admit 
of  constmction,  the  absolute  test  of  the  right 
of  the  plaintiffs. 

The  defense  in  this  case  Is  contributory 
negligence.  It  is  admitted  that  the  child  was 
so  young  as  to  be  Incapable  of  any  act  .of 
negligence,  but  the  defendant  says  that  the 
negligence  of  tbe  woman  who  with  tbe  con- 
sent of  bis  parents  had  the  control  of  his 
t>erson  at  tbe  time  would  be  Imputed  to  him 
in  bar  of  a  recovery  of  damages  for  the  In- 
Jury  had  he  survived  It  It  Is  true  that  there 
can  be  no  recovery  for  injuries  where  It  ap- 
pears that  the  person  Injured  was  guilty  of 
contributory  negligence,  which  Is  defined  as 
being  "where  the  injury  is  the  result  of  the 
united,  mutual,  concurring,  and  contempora- 
neous negligence  of  the  parties  to  the  trans- 
actlcm."  20  R.  G.  L.  p.  99,  and  cases  dted. 
This  role  is  illustrated  by  the  operation  of 
what  we  sometimes  call  the  doctrine  of  the 
last  chance,  which  requires  one  operating  a 
dangerous  appliance  or  vehicle,  who  sees  an- 
other in  danger  from  Its  movement,  or  by  the 
exercise  of  proper  care  would  see  him  In 
suoh  danger.  In  time  to  avoid  striking  him, 
and  neglects  to  do  so,  to  respond  in  damages 
for  the  injury  so  inflicted.  This  rule  is  ap- 
plied in  all  cases  In  which  the  Injured  party 
is  In  a  place  of  danger  from  his  own  negli- 
gence, and  Is  founded  in  the  principle  that 
o^e  who  has  been  negligent  is  entitled  in  com- 
mon humanity  to  all  practicable  protection 
from  injury.  By  heedlessly  placing  himself 
la  danger  be  does  not  become  an  outlaw  and 
deserving  of  death  or  mutilation.  For  this 
reason  It  Is  often  expressively  denominated 
tbe  humanitarian  doctrine.  In  all  sucb  cases 
tbe  negligence  arises  when  the  danger  be> 
comes  apparent,  whether  seen  or  not. 

[3]  That  the  same  prindple  applies  In  this 
case  Is  evident  The  act  of  the  driver  In 
falling  to  stop  his  piacblne  was  neither  mu- 
tual, concurrent,  nor  contemporaneous  with 
the  act  of  the  woman  In  permitting  the  child 
to  escape  from  her.  It  was  distinct  in  its 
character  and  Independent  and  complete  in 
itself.  Had  the  child  been  a  drunken  man 
lying  stuplfled  in  tbe  path  of  the  automobile 
he  would  have  been  entitled  to  tbe  same  pro- 
tection, and  it  could  not  be  said  that  the 
proprietor  of  the  saloon  who  had  turned  blm 
out  helpless  in  the  street,  knowing  bis  con- 
dition and  inability  to  take  care  of  himself, 
would  be  attributable  to  him  to  prevent  a 
recovery.  It  may  be  that  the  saloon  keeper 
might  be  liable  in  a  separate  action  for  the 
same  Injury,  or  that  he  might  be  solely  liable 
In  an  action  for  turning  him  out  in  the  face 
of  a  known  and  imnunent  danger,  but  that 
his  act  would  be  imputed  to  the  victim  as 
contributory  n^llgence  caimot  be  Imagined. 
We  con  see  nothing  in  the  relation  of  Mrs. 
Gallagher  to  tbe  child   that  would  charge 
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blm  with  the  oonseqnen&e  of  ber  act  In  favor 
of  the  wrongdoer  although,  If  wrongful,  she 
herself  might  be  liable. 

This  same  question  was  before  this  court 
in  Czezewska  v.  Bentoq.-Bellefontalne  By. 
Co.,  121  Mo.  201,  25  8.  W,  911.  The  court 
said: 

"In  the  Instructions  for  the  plaintiff  the  jury 
are,  in  substance,  instructed  that  if  the  child's 
death  was  caused  by  the  negligence  of  the  driv- 
er, while  Tunning  the  defendant's  car  and  with- 
out negligence  on  the  part  of  its  parents  the 
plaintiff  is  entitled  to  a  Tcrdict,  and  that,  al- 
though they  may  believe  that  the  plaintiff  was 
guilty  of  negligence  in  permitting  her  infant 
son  to  escape  upon  the  street,  yet,  if  they  find 
from  the  evidence  that  the  death  of  the  in- 
fant might  have  been  avoided  by  the  exercise 
of  ordinary  care  upon  the  part  of  the  driver, 
they  will  find  for  the  plaintiff.  The  doctrine 
of  these  Instructions  as  applicable  to  cases  of 
infants  of  such  tender  years  as  to  he  incapable 
of  the  exercise  of  judgment  or  discretion,  in 
actions  brought  by  the  parent  for  the  death  of 
the  child  or  by  the  child  tor  injuries  under 
the  statute  for  damages,  has  been  sanctioned 
and  maintained  by  this  court  in  a  long  and  un- 
varying line  of  decisions.  Boland  v.  Railroad, 
36  Mo.  484;  O'Flaherty  v.  Railroad,  45  Mo. 
70;  Morrissey  v.  Ferry  Co.,  43  Mo.  880;  Isa- 
bel V.  Railroad,  60  Mo.  475;  Farris  v.  BaU- 
road,  80  Mo.  825;  Donafaoe  v.  Railroad,  88 
Mo.  543;  Beilly  v.  RaUroad,  94  Mo.  600; 
Winters  v.  Bailroad,  99  Mo.  509;  Bosenkranz 
V.  RaUroad,  108  Mo.  9." 

That  case  was  approved  In  Comoyskl  v. 
Transit  Co.,  supra,  and  upon  authority  as 
well  as  principle  expresses  the  law  as  it  ex- 
ists in  this  state.  The  only  Issue  before 
the  jury  being  negligence  in  running  over  the 
child  after  the  defendant  had  seen,  or  by  the 
use  of  the  proper  degree  of  care  might  have 
seen.  Its  dangerous  position,  instruction  No. 
15,  given  by  the  court  of  its  own  motion,  in 
80  far  as  It  Imputes  to  the  child  or  Its  par- 
ents any  negligence  of  Mrs.  Gallagher  in  per- 
mitting It  to  escape  into  the  street,  was 
fatally  erroneous. 

[4]  3.  One  other  question  deserves  notice. 
Two  policemen  were  permitted  to  testify  that 
they  went  to  the  Beynolds  house  immediately 
after  the  accident,  and  that  Mrs.  Gallagher 
told  them,  in  answer  to  a  direct  question, 
that  the  accident  was  unavoidable ;  the  court 
placing  Its  decision  on  the  ground  that  it 
tended  to  Impeach  the  witness.  A  careful  ex- 
amination of  her  testimony  shows  that  she 
had  testified  to  nothing  which  this  statement, 
if  she  made  it,  had  any  tendency  to  dispute, 
nor  to  any  contested  fact  She  did  not  testi- 
fy directly  or  indirectly  to  the  speed  at 
which  the  vehicle  was  being  driven,  nor  that 
she  saw  It  until  the  instant  of  the  collision, 
nor  did  she  attempt  to  give  any  opinion  on 
that  subject.  Nor  did  she  state  any  fict 
except  the  collision  as  admitted  by  all,  re- 
lathig  In  any  way  to  Its  culpability.    She  did 


not  attemiit  to  aay  positively  that  she  had 
not  given  the  answer  attributed  to  her,  but 
denied  definitely  any  knowledge  or  recollec- 
tion of  it,  and  her  d«iial  was  nndoobtedly 
honest,  for,  as  the  policemen  testified,  she 
was  weeping  and  hysterical  at  the  time  of  the 
inquisition.  It  seems  to  have  been,  if  the 
interview  occurred,  an  attempt  to  secure  some 
admission  from  ber  in  words  the  officer  ad- 
mits having  put  in  her  month.  It  was  an 
c^Inlon  as  to  the  legal  effect  of  the  incident 
which  neither  hound  the  plaintiffs  nor  tended 
to  dispute  her  testlmooy  on  the  trial.  It 
was  admitted  by  the  court  after  a  legal  con- 
troversy calculated  to  enhance  its  effect,  and 
with  the  statement  by  the  court  that  was 
calculated  to  cast  the  stigma  of  "impeadi- 
ment"  upon  the  plaintiffs'  case  without 
ground  therefor.  It  was  plainly  reversible 
error. 

[S]  4.  In  one  of  the  instructions  given  for 
defendant  bis  duty  Is  defined  as  the  exercise 
of  ordinary  care  Instead  of  the  highest  degree 
of  care  prescribed  by  the  statute.  Although 
this  was  error,  we  have  preferred  to  dispose 
of  the  case  upon  questions  relating  to  its 
merits. 

f\>r  the  reasons  stated,  the  Judgment  of 
the  circuit  court  for  St  Louis  county  is  re- 
versed, and  the  cause  remanded. 

BAGLAND  and  SMALL,  GC,  concur. 

PER  CUBIAM.  The  foregoing  opinion  of 
BROWN,  C,  Is  adopted  as  the  opinion  of  the 
court. 

BLAIR,  0:  J.,  and  GRAVES,  J,  concur. 

GOODE.  J.,  concurs  in  the  result. 

WOODSON,  J.,  absent 


WAOEv.  MEYER.    (No.  16162.) 

(St  Louis  Court  of  Appeals.    Missouri.    Sub- 
mitted on  Briefs  May  11,  1920.    Opinion 
Ffied  June  8,  1920.) 

1.  TenaiMsy  In  common  «=>28(l)  —  Taaaati 
cannot  colleet  rents  from  ootenanta. 

Generally  tenants  in  common  cannot  collect 
rents  from  cotenants. 

2.  Tenancy  In  common  ^=>28( I)— Cotenants' 
agent  In  possession  of  premises  liable  f«r  rest 
whioh  he  failed  te  oellect  from  ootMiant  la 
possession  as  tenant  of  agent. 

Where  cotenants  by  agreement  tamed  con- 
trol of  the  premises  over  to  an  agent  who 
took  possession  as  such  agent  and  thereafter 
rented  the  several  apartments  to  the  cotenants, 
the  occupancy  of  the  cotenants  was  as  tenants 
in  severalty  under  such  agent  making  it  agent's 
duty  to  collect  rent  from  such  tenants,  and 
making  him  liable  for  the  rental  value  of  the 
apartments  which  he  permitted  some  of  the 
tenants  to  occupy  without  payment  of  rent 
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3.  Costs  «=»280(4)->N«  Aunages  for  vexathios 
appeal  when  app«lla«t  aoted  in  good  faith. 
WJiere  appellant  appears  to  have  acted  in 
good  faitb,  and,  under  a  mistaka  as  to  his  dut; 
under  the  law  in  the  facta,  damages  will  not  be 
imposed  as  for  a  Tezatious, appeal. 

Appeal    from    St    Louis    Circuit   Court; 
William  T.  Jones,  Judge. 
"Not  to  l>e  officially  published." 

Action  by  George  E.  Wade  against  Chris- 
tian F.  W.  Meyer.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

August  C.  Hilmer  and  J.  C.  Boberta(»i, 
both  of  St.  Louis,  for  appellant 

Grant  &  Grant,  of  St  Louia,  for  respond- 
ent 

KBYNOLDS,  P.  J.  This  is  an  action  for 
an  accounting  brought  by  plaintiff  in  his 
own  right  and  as  assignee  of  his  son,  Claude 
A.  Wade,  against  Christian  F.  W.  Meyer — 
originally  also  against  Henry  and  Angnst 
Miller,  but  these  latter  drc^ped  out  of  the 
case — Claude  A.  Wade  and  the  Milters  own- 
ing the  premises  as  tenants  in  common,  and 
the  plaintiff  claiming  curtesy  in  right  of  his 
deceased  wife.  The  property  was  in  charge 
of  defendant.  Christian  F.  W.  Meyer,  who 
tiad  rented  apartments  in  the  building  to 
the  Millers  and  Claude  A.  Wade,  collecting 
rents  from  the  latter  but  not  from  the  Mil- 
lers. This  suit  is  for  an  accounting  of  the 
rentals  collected  or  owing.  The  cause  was 
trie<l  by  the  court  and  much  teatloiony  tak- 
en. By  his  first  account  defendant  Meyer 
admitted  that  there  was  due  plaintiff,  as 
assignee,  $151.15,  but  claimed  that  this  was 
au  error,  and  that  there  was  due  him  only 
$108.60,  denying  plainUff's  right  to  any  al- 
lowance on  account  of  his  claim  by  the  cur- 
tesy, as  to  wlilch  defoidant  claimed  plain- 
tiff was  barred  and  estopped  by  his  laches 
to  any  allowance  on  this  account  The  court 
found  that  plaintiff  was  entitled  to  $102.02, 
including  the  curtesy,  aud  entered  Judgment 
accordingly,  from  which  defendant  Meyer 
has  duly  appealed. 

Although  we  might  refuse  to  examine  the 
evidence  in  the  case  by  reason  of  the  points 
made  by  appellant  in  his  motion  for  a  new 
trial,  which  really  attack  the  finding  as  not 
supported  by  the  weight  of  the  testimony, 
we  have  read  all  of  it  and  found  it  ample 
to  sustain  the  finding  aud  Judgment 

[1,2]  Learned  counsel  for  appellant  under 
their  points  and  authorities  claim  as  their 
first  point,  that  tenants  iu  common  cannot 


collect  rents  from  co-tenants.  That  is  gen- 
erally true,  but  the  occupancy  of  the  Millers 
was  not  as  co-tenants  but  as  tenants  In  sev- 
eralty under  M^yer.-^to  whom  aU  the  own- 
ers bad  turned  over  the  control  of  the  prem- 
ises and  each  of  the  Millers  and  Claude  A. 
Wade  rented  their  several  apartments  from 
him — none  of  them,  however,  except  Wade 
actually  paying  rent — and  It  is  for  this  rent 
due  as  well  as  that  collected  that  the  ac- 
count Is  In  great  part  asked. 

Learned  counsel  for  appellant  further 
make  the  point  that  the  relation  of  landlord 
and  tenant  must  exist  to  sustain  an  action 
for  use  and  occupation,  and  they  claim  that 
this  relation  did  not  exist  between  "plain- 
tiff" (so  it  is  printed,  but  meaning  appellant) 
and  the  Millers.  The  trial  court,  on  sub- 
stantial evidence,  found  against  appellant 
on  this. 

Tlie  third  point  is  that  respondent  was 
guilty  of  laches  in  failing  to  assert  bis  In- 
terest In  the  property  for  twenty  years  aft- 
er It  became  vested  and  that  under  the  cir- 
cumstances of  the  case,  appellant  wUl  be 
protected.  The  learned  trial  court  found  on 
this  that  there  were  here  no  laches  which 
barred  or  estopped  respondent,  and  It  had 
substantial  evidence  to  show  lack  of  knowl- 
edge of  the  facts  to  excuse  respondent 

The  final  point  is  that  Meyer,  the  appel- 
lant, was  not  acQng  in  a  tiduciary  capacity 
and  is  only  liable,  in  any  case,  for  the  rents 
collected,  and  tliat  he  had  no  power  to  com- 
pel tenants  la  common  and  in  actual  pos- 
session to  pay  rent  to  those  not  occupying 
the  premises.  That  is  not  tills  case.  Meyer, 
under  agreement  <tf  all  the  owners,  was  in 
possession  as  agent  for  all.  Each  of 'them 
was  in  possession,  not  as  owner,  but  sever- 
ally, as  tenants  of  specific  apartments  and 
liable  to  Meyer  for  rents.  It  was  his  duty 
to  collect;  he  did  collect  from  Claude  A. 
Wade  but  not  from  the  Meyers.  In  this  be 
was  derelict  In  bis  trust  and  du^  ajid  made 
himself  liable  for  the  rental  value  of  his 
tenements. 

We  find  no  error  in  the  Judgment  of  the 
trial  court 

[3]  Counsel  for  respondent  asks  that  we 
impose  damages  as  for  a  vexatious  appeal. 
We  decline  to  do  that  The  appelant  ap- 
pears to  liave  aoted  In  good  faith,  mistaken 
only  as  to  his  duty  under  the  law  and  the 
facts. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

ALLEN  and  BECKER,  JJ.,  concur. 
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EADS  V.  STIFEL.     (No.  16155.) 

(St.  Lonis  Court  of  Appeals.    Missouri.    Ar- 
gued and  Submitted  Hay  10, 1920.    Opinion 
Elled  June  8,   1920.) 

1.  Contraets  «=9l24 — Employment  to  promote 
oaadidacy  for  presidential  nomination  and 
for  national  oammittoemao  void. 

Under  Rev.  St.  1909,  {  4401,  a  contract 
whereby  plaintiff  was  employed  for  $100  ft 
week  and  expenses  to  devote  his  time  and  serv- 
ices and  personal  political  influence  to  pro- 
mote a  candidacy  for  the  Republican  nomina- 
tion for  President,  and  the  candidacy  of  de- 
fendant for  Republican  national  committeeman 
for  Missouri,  was  void  as  against  public  pol- 
icy. • 

2.  Contracto  «s»l37(3)— Plaintiff  cannot  rooov- 
er  for  logal  services  inextrieably  minglod 
with  Illegal. 

Where  legal  items  of  services  claimed  by 
plaintiff  and  illegal  items  in  promoting  a  can- 
didacy for  the  Republican  presidential  nomina- 
tion, and  another  for  national  committeeman 
for  the  state  of  Missouri,  were  so  mingled  that 
plaintiff  could  not  separate  them  in  his  testi- 
mony by  fixing  the  value  for  the  legal  serv- 
ices, plaintiff  cannot  recover  for  any  of  such 
services. 

Appeal  from  St  Lonis  Circuit  Court ;  Wil- 
son A.  Taylor,  Judge. 

Action  by  Henry  L.  Eads  against  Otto  F. 
Stlfel.  From  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

John  B.  Denvir,  of  St.  Louis,  for  aiq;>ellant 
Schnurmacher  &   Rassieur   and   Jolm   M. 
Goodwin,  all  of  St.  Louis,  for  respondent. 

RETNOLDS,  P.  J.  This  is  an  action  by 
plaintiff  against  defendant,  the  petition  in 
two  counts.  In  the  first  count  it  is  averred 
that  on  or  about  February  1,  1912,  a  certain 
agreement  was  made  and  entered  into  by  and 
between  plaintiff  and  defendant  to  the  td- 
lowing  effect: 

"Plaintiff  was  employed  to  devote  his  time 
and  services  to  promoting  the  candidacy  of 
Mr.  William  H.  Taft  for  nomination  as  Presi- 
dent of  the  United  States  (and  of  Mr.  Otto 
F.  Stifel  for  National  Committeeman  for  Mis- 
souri), in  the  various  Congresmonal  Districts 
of  Missouri,  and  for  said  time  and  services  was 
to  receive  one  hundred  dollars  ($100.00)  per 
week,  and  the  actual  expenses  incurred  by  him 
in  carrying  out  the  objects  of  his  said  employ- 
ment." 

Plaintiff  states  that  be  has  duly  performed 
all  the  conditions  of  the  contract  on  his  part 
to  be  performed,  and  rendered  the  services 
contracted  to  be  performed  as  aforesaid, 
whereby  the  sum  of  $1400.00  is  due  him  from 
defendant  for  salary  for  such  services ;  that 
defendant  has  paid  him  the  expenses  Incur- 
red In  pursuance  of  the  terms  of  contract 


and  on  April  24t]i  paid  liim  the  sum  of  flOO.- 
00,  and  on  June  16th,  1912,  the  fnrtber  sum 
of  $SOXX),  leaving  a  balance  due  of  $1250  for 
salary.  Averring  demand  and  failure  and  re- 
fusal to  pay,  plaintiff  asks  Judgment  for 
that  amount.       / 

The  second  count  is  on  the  same  transac- 
tion but  on  quantum  meruit. 

The  words  in  brackets  were  stridden  out  of 
both  counts  on  motion. 

A  general  denial  was  filed  and  the  cause 
tried  before  a  Jury.  At  the  (dose  of  plain- 
tiff's evidence  tbe  court  gave  a  peremptory 
instruction  for  defendant  Verdict  and  Judg- 
ment went  accordingly,  from  which  latter 
plaintiff,  filing  a  motion  for  new  trial,  has 
duly  appealed. 

The  contract  as  testified  to  by  plaintiff, 
was  to  the  effect  that  defendant  said  he 
would  pay  plaintiff  $100.00  a  week  and  his 
expenses,  if  he  would  go  out  and  undertake 
the  work  such  as  he  had  laid  out  for  blm 
to  do  In  this  state;  that  is,  use  his  iteraonai 
Influence  in  procuring  delegates  to  the  Na- 
tional Convention  favorable  to  Mr.  Taft; 
that  plaintiff's  acquaintance  with  every  one 
of  the  districts,  with  tbe  dUFerent  chairmen, 
was  Just  what  he  wanted  and  he  wanted 
plaintiff  to  interest  himself  in  the  campaign, 
and  plaintiff  consented  and  told  defendant 
he  would  go  out  and  enter  the  work  for  a 
short  time.  On  croB»«zamInation  plaintiff 
testified  that  the  purpose  for  which  Mr.  Stlf- 
el employed  him  was  to  go  around  In  the 
several  counties  where  the  counties  were 
holding  county  conventions  to  elect  dtiegates 
to  the  Congressional  and  State  Conventions 
to  see -or  use  his  influence  to  see  that  Taft 
delegates  were  elected  in  those  counties  and 
that  ultimately  the  delegates  sent  to  the  con- 
vention would  be  for  Taft  That  was  the 
ultimate  result  of  his  duty  of  going  into  eadi 
of  the  counties  and  getting  men  to  work. 
Plaintiff  testified  that  his  long  experience 
in  politics  In  this  state  had  given  him  an  ac- 
quaintance throughout  the  state;  that  as  he 
stated  in  his  petition,  his  expenses  had  been 
paid.  Plaintiff  also  testified  that  in  connec- 
tion with  this  work  he  had  looked  after  the 
interest  of  defendant  in  securing  delegates 
who  would  vote  for  him  as  National  Commit- 
teeman. Plaintiff  testified  at  great  length  as 
to  his  acquaintance  throughout  tbe  state,  aud 
as  to  his  services  rendered  under  this  con- 
tract; that  he  went  Into  different  parts  of 
the  state,  saw  different  men  who  were  prom- 
inent and  active  in  politics  and  endeavored, 
used  his  acquaintance  and  influence,  to  se- 
cure delegates  to  the  covention  who  were  in 
favor  of  the  nomination  of  Mr.  Taft  for 
President  of  the  United  States.  Under  cross- 
examination  plaintiff  was  asked  this  ques- 
tion: "Mr.  Stifel  never  asked  yon  tb&i  for 
what  consideration  you  would  undertake  this 
work,  did  he?"     To  which  he  answered,  "I 
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doat  think  so,  for  the  reason  I  didn't  want 
to  nndertake  the  work,  but  he  said  he  would 
give  me  one  hundred  dollars  If  I  would  do 
that"  Plaintiff  was  then  asked,  "What 
work,"  to  which  be  answered,  "Such  work  as 
he  wanted  me  to  undertake  to  do  in  the  cam- 
paign, to  go  into  the  different  counties,  where- 
ever  he  asked  me  to  go  and  to  work;  first,  to 
secure  delegates  for  Taft  and  at  the  same  time 
to  secure  influence  for  Mr.  Stifel"  for  Nation- 
al Gonmiltteeman.  Plaintiff  farther  testified 
that  when  he  went  into  a  district,  he  would 
go  to  people  whom  he  thought  approachable 
and  try  to  interest  them  In  the  candidacy  of 
Mr.  Taft ;  that  he  would  ascertain  who  were 
likely  to  be  delegates  from  the  county  con- 
ventions and  whether  they  were  for  Taft,  and 
if  not,  take  such  steps  as  he  could  to  Induce 
them  to  t»e  for  him;  that  was  generally  his 
line  of  work.  Asked  what  part  of  his  serv- 
ices in  the  case  were  rendered  for  contests 
wliicfa  he  had  assisted  in  conducting  before 
tlie  National  Gommlttee,  and  what  part  was 
outside  of  that,  he  said  that  the  services 
were  so  mingled  together  that  he  could  not 
make  a  difference  in  charge  or  value  of  the 
services  nnder  the  several  accounts.  It  may 
be  said  here  that  the  evidence  showed  that 
there  were  contests  instituted  before  the  Na- 
tional Committee  and  plaintiff,  with  another 
lawyer,  was  oigaged  to  attend  to  them,  for 
which  he  was  paid  by  the  National  Gommlt- 
tee; bnt  his  testimony  was  that  included  in 
those  services  was  his  employment  by  the  de- 
fendant, for  which  he  was  charging. 

Plaintiff  produced  a  witness,  who  testified 
that  he  had  some  correspondence  with  de- 
fendant, to  whom  he  had  written  about  the 
ccmdition  of  political  affairs  in  his  county, 
and  in  reply  defendant  wrote  that  he  had 
plaintiff  hired  and  that  he  (plaintiff)  would 
be  in  the  county  if  he  could  get  there;  that 
plaintiff  would  come  on  and  help  In  the  cam- 
paign in  Ills  county. 

Beyond  testimony  of  a  lawyer  as  to  having 
been  employed  by  plaintiff  to  institute  this 
actloii,  but  who  had  thrown  up  the  employ- 
ment, which  teattmony  was  introduced  for 
the  purpose  of  allowing  why  action  bad  been 
ddayed,  the  petition  having  been  filed  Jan- 
uary 31,  1017,  this  was  all  the  testimony  in 
the  case. 

Withont  setting  ont  the  evidence  in  detail 
it  Is  sufficient  to  say  that  the  substance  of 
plalntilTs  own  testimony  Is,  that  he  was 
hired  to  use  his  influence  to  secure  delegates 
tftTorable  to  the  candidate  supported  by  de- 
fendant. 

Our  oonrt,  in  Keating  t.  Hyde,  23  Mo.  App. 
S56,  held  that  a  promise  to  pay  for  services 
rendered  by  another  as  a  canvasser  at  a 
primary  election  to  secnre  the  promisor's 
nominatian  f<Mr  an  office,  was  unlawful  and 
▼old.  In  that  case,  at  page  068,  the  court 
quotes  section  1474,  Bevlasd  Statutes  1879, 
whidi  Is  as  followis 


"If  any  person  shall,  directly  or  Indirectly, 
give  or  procure  to  be  given,  or  engage  to  give 
any  money,  gift  or  reward,  or  any  oSee,  place 
or  employment  upon  any  engagement,  contract 
or  agreement,  that  the  person  to  whom,  or  to 
whose  use  or  on  whose  behalf,  sucb  gift  or 
promise  shall  be  made,  sliall,  by  himself  or 
any  otlier,  procure  or  endeavor  to  procure  the 
election  of  any  person  to  any  office,  at  any  elec- 
tion by  the  electors,  or  any  public  body,  un- 
der the  constitution  or  laws  of  this  state,  the 
person  so  offending  shall,  on  conviction,  b« 
adjudged  guilty  of  bribery,  and  punished  by  im- 
prisonment in  the  penitentiary  for  a  term  not 
exceeding  fiva  years." 

This  is  section  3722,  Revised  Statutes, 
1889;  section  2090,  Revised  Statutes,  1899; 
and  section  4401,  Revised  Statutes  1909. 

Our  court  said,  in  Keating  v.  Hyde,  supra, 
that  this  section  had  been  in  force  since  the 
revision  of  1865,  and  that  it  is  sufficient  for 
the  conclusion  of  our  court,  since  it  clearly 
indicates  the  policy  of  the  state.  The  con- 
clusion of  our  court  in  the  Keating  Case  was, 
that  the  agreement  was  void  as  against  pub- 
lic policy.  That  decision  has  been  cited  ap- 
provingly by  law  writers,  as  see  notes  to  Ex- 
change National  Bank  of  Fitzgerald  v.  Hen- 
deiaon,  139  Oa.  260,  77  S.  E.  86,  in  51  L.  R. 
A.  (N.  S.)  551,  and  is  amply  supported  by  the 
decisions  of  courts  of  other  states.  These 
cases  are  so  fully  cited  in  the  notes  in  51 
L."R.  A.  (N.  S.)  supra,  and  there  commented 
upon  that  we  do  not  think  It  necessary  to 
reproduce  them  here.  Among  the  cases  sus- 
taining this.  Is  Trlst  ▼.  Child,  21  Wall.  441, 
22  L.  Ed.  823,  where  the  principle  is  recogniz- 
ed and  it  was  there  held  that  a  contract  to 
take  charge  of  a  claim  before  Congress,  by 
personal  solicitation  by  the  agent,  and  others 
8UK>osed  to  have  perscmal  infl^uence  in  any 
way  with  members  of  Congress,  to  procure 
the  passage  of  a  bill— lobbying  for  its  pass- 
age— ^was  void. 

Another  case  is  that  of  Swayze  v.  Hull, 
8  N.  J.  Law,  54,  14  Am.  Dec.  399,  in  which 
it  was  held  that  a  pronrlssory  note  is  void 
which  was  made  in  consideration  that  the 
promisee  should  give  the  promisor  his  inter- 
est in  promoting  his  election  to  the  office  of 
sheriff,  the  note  being  payable  after  the  elec- 
tion if  the  promisor  was  elected,  and  the 
court  held  that  no  re<n)very  could  be  had  up- 
on It  by  the  promisee  against  the  promisor. 

Another  case  la  that  of  Wilcox  v.  Purjear, 
12  Ky.  Law  Rep.  556,  where  it  was  held  that 
a  contract  by  which  one  agrees,  for  money 
or  other  personal  profit,  to  use  his  efforts, 
influence,  etc.,  to  Induce  a  majority  of  the 
voters  at  an  election  to  vote  for  a  particular 
candidate  or  for  any  proposition,  as  for  a 
subscription  by  a  city  or  county  In  aid  of  a 
raUroad,  is  against  public  policy,  and  there- 
fore void.  See  also  King  v.  Raleigh  &  Pam- 
lico Sound  R.  R.  Co.,  47  N.  a  263,  60  S.  E. 
1133,  126  Am.  St  Rep.  546,  15  Ann.  Caa.  4a 


Digitized  by 


Coogle 


484 


222  SOUTHWBSTEBN  REPORTER 


Wo. 


These  are  but  a  few  of  a  multitude  of  cas- 
es to  like  effect 

[1]  Our  conclusion  is,  that  under  the  pub- 
lic policy  of  our  state,  as  announced  in  the 
decision  of  our  court  In  Keating  v.  Hyde, 
supra,  and  under  our  statute,  as  here  quoted, 
and  under  the  great  weight  of  authority  in 
other  states,  the  learned  trial  court  was  cor- 
rect in  directing  a  verdict  for  the  defendant 

[2]  It  is  true  that  some  of  the  Items  of 
services  claimed,  as  for  Instance  those  ren- 
dered before  the  contest  committee  of  the 
National  Convention  may  be  legal  charges, 
but  plaintiff  himself  says  that  they  are  mix- 
ed with  the  other  account  in  such  a  way 
tliat  he  camiot'  separate  them  and  does  not 
undertake  to  do  so  in  fixing  a  value  for  his 
services  to  defendant.  That  being  so,  plain- 
tiff cannot  recover  for  any  of  them.  As 
said  by  the  Supreme  Court  of  the  United 
States  in  Megulre  v.  Corwlne,  IM  V.  8.  108, 
loc.  cit  112  (25  L.  Ed.  899),  quoting  from 
Trist  V,  Child,  supra,  21  Wall.  loc.  cit.  452, 
22  L.  Ed.  623,  and  referring  to  the  mingling 
of  legitimate  with  illegitimate  charges  or 
claims: 

"But  where  they  are  blended  and  confused 
with  those  which  are  forbidden,  the  whole  Is  a 
unit  and  indivisible.  ThafVhich  is  bad  de- 
stroys that  which  is  good,  and  they  perish  to- 
gether. •  *  *  The  taint  lies  in  the  stipula- 
tion for  pay.  Where  that  exists,  it  affects 
fatally,  in  all  its  parts,  the  entire  body  of  the 
contract.  In  all  such  cases,  protior  conditio 
defendentis." 

While  the  second  count  is  on  quantum  mer- 
uit, the  services  there  depended  on  were  of 
like  character  and  under  like  contract  of 
employment  as  in  the  first  count  and  fall  un- 
der like  condemnation. 

It  follows  that  the  Judgment  of  tlie  cir- 
cuit court  Is  affirmed. 

ALLEN  and  BECKER,  JJ.,  concur. 


STATE  BANK   OF   WILLOW  SPRINGS  v. 
ELGIN.     (No.  2639.) 

(Springfield    Court    of   Appeals.    Missouri. 
June  6,  1920.) 

Venue  €=>6I— Failure  to  allow  time  to  prepare 
application  for  change  held  error. 
Wbcre  the  court  was  insistent  that  a  case 
should  be  tried  at  once  and  denied  counsel's  ap- 
plication for  a  few  minutes  time  to  prepare 
an  application  for  change  of  venue,  stating  that 
such  change  of  venue  would  be  denied,  the 
court's  action  was  erroneous;  defendant's  ap- 
plication for  time  being  made  as  soon  as  pos- 
sible after  obtaining  information  from  bds 
client. 

Appeal  from  Circuit  Court,  Texas  County ; 
L.  B.  Woodside,  Judge. 


Action  by  the  State  Bank  of  Willow  Springs 
against  Q.  S.  Elgin.  Judgment  for  piain- 
tiff,  and  defendant  appeals.  Reversed  and 
remanded. 

Lamar,  Lamar  &  Lamar,  of  Houston,  for 
appellant 

Barton  &  Impey,  of  Houston,  and  Jolm  0. 
Dyott,  of  Willow  Springs,  for  respondent 

BBADLEX,  J.  The  trial  court  declined  to 
grant  defendant  a  few  minutes'  time  in  which 
to  prepare  and  file  an  afiidavit  and  applica- 
tion for  change  of  venue,  and  the  correct- 
ness of  that  action  is  the  only  question  here. 
Plaintiff  in  separate  counts  sued  to  recover 
on  two  promissory  notes  in  which  defendant 
was  the  named  payee.  He  had  sold  the  notes 
to  plaintiff  bonk  and  had  indorsed  them  over. 
The  makers  had  not  paid  them,  and  plaintiff 
bank  proceeded  against  defendant  Suit  was 
filed  returnable  to  the  November  term,  1918, 
of  the  circuit  court  Defendant  filed  a  mo- 
tion to  make  the  petition  mora  definite  and 
certaiur  alleging  that  the  second  count  was 
indefinite  in  that  defendant  could  not  deter- 
mine therefrom  whether  he  was  being  sued 
as  an  indorser  or  guarantor.  The  motion 
was  overruled,  but  the  cause  was  continued, 
reason  not  stated,  and  plaintiff  filed  an 
amended  petition  endeavoring  to  meet  the  ob- 
jections raised  in  tlie  motion.  This  amended 
petition  was  filed  on  July  8, 1919,  and  at  the 
August  term  thereafter  defendant  again  filed 
his  motion  to  make  more  definite  and  certain. 
The  case  appeared  on  the  docket  for  the 
third  day  together  with  a  number  of  other 
civil  cases,  11  of  which  appeared  on  the 
docket  ahead  of  this  case.  The  criminal 
cases  were  set  for  the  first  two  days.  At 
the  dose  of  the  second  day  the  criminal 
docket  was  not  disposed  of,  and  none  of  the 
11  cases  appearing  on  the  docket  ahead  of 
this  case  had  been  disposed  oC  or  called.  On 
Tuesday  night  the  night  of  the  second  day  of 
the  term,  defendant  an  old  man,  who  re- 
sides at  Cabool,  a  town  some  few  miles  from 
the  county  seat  called  tiis  attorney  and  in- 
quired if  his  case  would  he  called  for  trial 
on  the  next  day,  Wednesday.  His  attorney 
advised  him  that  in  liis  Judgment  the  case 
would  not  be  reached,  and  also  advised  tiim 
of  the  condition  of  the  docket  and  tbe  pend- 
ing motion. 

On  the  next  morning  ttie  court  called  the 
civil  docket  When  defendant's  case  was 
reached,  the  motion  to.  make  more  definite 
and  certain  was  taken  up,  argued,  and  over- 
ruled. When  the  motion  was  overruled,  plain- 
tiff's attorney  stated  that  he  desired  a  trial 
as  soon  as  possible,  and  the  court  asked  de- 
fendant's attorney  if  he  was  ready.  Defend- 
ant's attorney  thereupon  advised  ttte  court 
of  the  conversation  with  his  client  the  night 
before,  and  promised  to  have  defendant  pres- 
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ent  aa  soon  as  possible.  Before  defendant's 
attorney  had  time  to  communicate  with  his 
client,  a  case  was  called  in  which  said  at- 
torney was  engaged  until  noon.  At  the  noon 
hour  be  called  hid  client  and  advised  him  to 
come  at  once.  Defendant  arrived  in  tho 
courtroom  about  the  middle  of  the  afternoon, 
and  at  that  time  his  attorney  was  engaged 
In  a  trial.  When  the  cause  then  on  trial  was 
finished,  the  court  again  called  this  case. 
Defendant's  attorney  stepped  badtc  in  the 
courtroom  to  speali  to  his  client  The  court 
was  Insistent  that  this  cause  proceed,  and 
stated  that  "defendant  must  go  to  trial," 
and  defendant,  sitting  in  the  courtroom  and 
seeing  the  situation,  advised  his  attorney 
tliat  he  desired  a  change  of  venue  on  account 
of  the  bias  and  prejudice  of  the  judge,  and 
instmcted  his  attorney  accordingly.  Defend- 
ant's attorney  walked  bade  in  front  of  the 
bench  and  informed  the  court  that  his  client 
desired  to  take  a  change  of  venue  on  account 
of  the  bias  and  prejudice  of  the  Judge,  and 
knowledge  thereof  bad  come  to  defendant 
since  reaching  Houston,  the'connty  seat  De- 
fendant's attorney  therefore  requested  a  few 
minates'  time  to  prepare  the  aCQdavlt  for 
Bucb  change.    The  conrt  in  reply  stated: 

"That  he  thought  some  good  faith  should  go 
with  such  things,  and  that  such  a  change  of 
venue  would  be  denied,  or  rather  no  time  woi^Jd 
be  granted  to  prepare  such  papers,  and  told 
counsel  for  plaintiff  to  proceed  with  their  case." 

Defendant's  attorney  in  his  affidavit  filed 
with  the  motion  for  new  trial  and  considered 
in  passing  on  the  motion  stated  that  his  re- 
quest for  time  to  prepare  said  afildavit  was 
in  good  faith,  and  in  response  to  the  request 
of  his  client  and  that  he  bad  no  reason  to 
question  the  good  faith  of  his  client  De- 
fendant In  a  similar  affidavit  stated  that  he 
was  in  good  faith  in  asking  for  a  change  of 
venue.  Defendant's  affidavit  also  set  up  his 
defense,  and  states  that  it  Is  meritorious. 
His  attorney's  affidavit  states  that  from  the 
statements  made  to  him  by  defendant  he  be- 
lieves that  defendant  has  a  good  legal  de- 
fense to  the  cause  of  action.  When  time  was 
denied  the  court  inquired  of  defendant's  at- 
torney if  he  desired  a  jury,  and  said  attorney 
advised  that  he  did  not.  The  trial  thereupon 
proceeded  before  the  court  At  the  close  de- 
fendant's attorney  called  the  court's  atten- 
tion to  the  fact  that  no  answer  had  been 
filed,  and  the  conrt  replied  that  if  he  had 
asked  for  time  in  which  to  file  an  answer 
It  would  have  been  granted. 

Defendant  urges  that  he  has  not  been  ac- 
corded a  square  deal,  and  Insists  that  the 
cause  be  reversed  and  remanded,  in  Doug- 
lass V.  White,  134  Mo.  228,  34  S.  W.  867, 
the  cause  was  reversed  and  remanded  be- 
cause the  court  refused  to  grant  a  change 
of  venue  to  the  plaintifrs.  The  cause  was 
filed  returnable  to  the  March  term,  1893.    At 


that  term  the  defendant  appeared  and  filed 
a  motion  to  require  a  cost  bond,  and  this  mo- 
tion was  sustained,  a  cost  bond  ordered  filed 
in  vacation,  and  the  cause  continued  to  the 
September  term.  Plaintiffs  failed  to  file  the 
cost  bond,  but  on  the  second  day  of  the  Sep- 
tember term,  the  day  the  cause  was  set  down 
for  hearing,  defendant  filed  answer  setting 
up  a  counterclaim.  Plalntifls  then  asked  for 
a  continuance,  which  was  refused,  whereupon 
plaintiffs  asked  leave  to  take  a  n<»)8uit, 
and  defendant  objected.  The  court  advised 
plaintiffs  that  they  could  take  a  nonsuit  as 
to  the  cause  of  action  stated  in  their  petition, 
but  that  the  cause  would  stand  for  trial  on 
defendant's  counterclaim.  Plaintiffs  then  de- 
clined to  take  a  nonsuit,  and  asked  leave  to 
examine  the  answer  and  file  reply,  and  said 
that  they  would  go  to  trial  If  the  court  would 
give  them  until  1  o'clock  of  that  day.  This 
was  Just  before  the  noon  adjournment  At 
1  o'clock  plaintiffs'  attorney  In  open  court 
filed  and  passed  to  defendant's  attorney  an 
affidavit  and  application  for  a  change  of 
venue.  The  application  being  taken  up,  de- 
fendant objected  to  the  granting  of  the  change 
because  no  notice  of  the  intended  applica- 
tion had  been  given.  The  change  of  venue 
was  denied,  and  the  cause  proceeded,  result- 
ing adversely  to  plaintiffs.  Discussing  the 
application  In  the  Douglass  Case,  the  Supreme 
Court  said: 

"The  application  in  tliis  case  was  filed  im- 
mediately on  the  convening  of  court  at  1  o'clock 
in  the  afternoon  of  the  day,  and  at  the  hour 
that  the  cause  was  set  down  for  hearing.  The ' 
information  and  knowledge  of  the  existence  of 
the  undne  influence  of  defendant  over  the  mind 
of  the  judge  of  the  court  and  of  the  inhabit- 
ants of  the  county,  as  alleged  in  the  application, 
was  first  obtained  since  the  filing  of  plaintiff's 
reply  to  defendant's  answer,  just  previous  to 
the  noon  adjournment  of  the  court  on  that  day, 
80  that  it  is  seen  that  the  filing  of  the  applica- 
tion for  the  change  of  venue  was  made  as  soon 
as  possible  after  the  receipt  of  the  information 
by  plaintiff  of  the  existence  of  the  prejudices 
that  rendered  the  judge  of  the  court  an  im- 
proper person  to  hear  and  determine  the  matter 
of  their  right  in  this  litigation." 

In  that  case,  as  we  see,  the  filing  of  the 
application  was  made  by  plaintiffs  as  soon 
as  possible  after  obtaining  the  laformatlon 
upon  which  it  was  based.  In  the  case  at 
bar  a  request  for  time  to  prepare  an  applica- 
tion was  made  by  defendant  as  soon  as  pos- 
sible after  obtaining  the  information  upon 
which  he  proposed  to  base  his  application. 
The  action  of  the  court  in  the  instant  case 
was  in  fact  tantamount  to  denying  the  change 
on  application  in  due  fprm,  because  the  court 
stated  "that  such  a  change  of  venue  would 
be  denied."  If  defendant  had  in  fact  filed 
his  application,  the  court,  under  the  authori- 
ty of  Douglass  V.  White,  supra,  would  have 
been  compelled  to  grant  it ;  and,  if  defendant 
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was  entitled  under  the  law  to  the  change, 
the  court  could  not  deprive  him  of  that  right 
by  refusing  to  g;rant  a  few  minutes  time 
In  which  to  prepare  the  application.  In  the 
Douglass  Case  the  applicants  for  the  change 
had  stated  that  they  would  go  to  trial  at 
1  o'clock,  and  at  that  hour  appeared  with 
an  application  for  diange  of  venue,  and  had 
given  no  notice,  and  It  was  held  error  not 
to  grant  It.  In  the  Douglass  Case  the  court 
further  said: 

"While  applicationB  of  this  character  In  go 
far  as  the  question  as  to  whether  their  presen- 
tation is  timely,  or  whether  the  notice  of  the 
intended  filing  of  same  is  aufBdent,  or  whether 
the  application  itself  is  sufficient  as  to  sub- 
stance and  form,  are  addressed  to  the  sound 
discretion  of  the  court,  when  these  questions 
are  settled  in  the  affirmative  of  the  proposition, 
or  when  from  the  facts  of  the  case  they  should 
have  been  so  settled,  the  duty  of  the  court  in. 
the  premises  is  no  longer  discretionary,  but 
imperative,  and  the  change  should  go  in  favor 
of  the  litigant  asking  it  as  a  matter  of  right, 
and  not  as  a  matter  of  favor  or  discretion." 

We  think  that  the  learned  trial  court 
should  have  granted  defendant  a  reasonable 
time  In  which  to  prepare  and  file  his  applica- 
tion, and  to  deny  him  this  right  was  under 
the  circumstances  unjustifiable. 

The  cause  should  therefore  be  reversed  and 
remanded ;    and  It  Is  so  ordered. 

STURGIS,  P.  J.,  and  PARRINQTON,  J., 
concur. 


CARROLL  V.  CLARKE.     (No.  2659.) 

(Sprio^eld  C!ourt  of  Appeals.     Missouri. 
June  6,  1920.) 

Brokers  «s>86(3)  —  Evidenee  held  to  show 
abandonment  of  sale,  precluding  compensa- 
tion. 

In  a  broker's  action  against  the  owner  of 
land  for  compensation,  evidence  held  to  show  a 
mutual  termination  and  abandonment  of  the 
sale  attempted  under  the  contract  shown  in 
evidence,  which  was  not  the  same  as  that  plead- 
ed, so  that  plaintiff  could  not  recover. 

Appeal  ttom  Circuit  Court,  Howell  County; 
E.  P.  Dorrls,  Judge. 

Action  by  WUllam  F.  Carroll  against  M.  B. 
Clarke.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Willian*  F.  Carroll  and  T.  J.  Delaney,  of 
Springfield,  for  appellant. 

W.'  N.  Evans,  of  West  Plains,  for  respond- 
ent. 

STURGIS,  P.  J.  Appellant's  abstract  of 
the  record  does  not  set  forth  his  petition  on 


which  this  case  was  tried,  but  states  that  he 
sues  for  an  amount  due  him  for  work  and 
labor  performed  by  him  at  defendant's  re- 
quest In  procuring  a  purchaser  for  certain 
land  owned  by  defendant,  Vhl(^  amount  de- 
fendant had  agreed  to  pay.  According  to  the 
petition  the  amount  sued  for  was  not  to  be 
due  plaintiff  on  condition  that  he  find  and 
produce  a  purchaser  for  this  land,  but  was 
due  him  for  the  labor  and  efforts  In  that  re- 
spect The  evidence  does  not  support  the 
contract  pleaded,  but  shows  a  contract,  not 
to  pay  for  the  labor  and  services  io  finding 
a  buyer,  but  an  amount  to  be  due  only  In  case 
such  labor  and  service  was  crowned  with 
success. 

The  plaintiff's  evidence  is  to  the  ^ect  that 
defendant  gave  him  the  right  to  sell  defend- 
ant's land  at  a  fixed  price  per  acre,  and  If 
plaintiff  sold  for  more  than  that  price  he  was 
to  have  the  excess  for  his  commissloa.  We 
think  the  plaintiff  will  and  does  concede  that 
under  this  contract  defendant  had  a  right  to 
insist  on  a  cash  sale,  and  any  variation  ttiere- 
from,  as  to  giving  time  on  part  of  the  pur- 
chase money  and  the  terms  on  which  such 
deferred  payments  would  be  granted.  If  at 
all,  was  wholly  at  defendant's  pleasure.  The 
plaintiff  claims  to  have  found  a  purchaser 
for  defendant's  land  In  one  Davidson,  but  the. 
trial  court  found  from  the  evidence  that  such 
proposed  purchaser  and  plaintiff  were  not 
willing  to  comply  with  the  terms  of  payment 
which  defendant  was  willing  to  grant  The 
comrofssion  claimed  by  plaintiff  was  part  of 
the  purchase  money,  and  defendant  had  a 
right  to  insist  that  the  commission  be  paid 
and  accepted  by  plaintiff  on  such  terms  as 
would  In  no  way  interfere  with  or  prejudice 
the  deferred  payments  due  defendant  The 
purchaser  wanted  deferred  payments  of  most 
of  the  purchase  money,  including  that  going 
to  plaintiff  for  his  commission,  secured  by 
mortgage,  and  defendant  was  willing  to  do 
this  only  on  condition  that  the  part  going  to 
plaintiff  be  made  In  the  nature  of  a  second 
mortgage,  and  that  defendant  have  a  prefer- 
ence and  first  lien  on  the  land  for  bis  part. 
The  plaintiff  was  not  willing  to  do  this,  and 
wanted  his  commission  paid  pro  rata  with 
the  purchase  money  going  to  defendant 
While  plaintiff  and  defendant  were  trying  to 
arrange  this  matter,  the  purchaser  became 
dissatisfied,  and  the  plaintiff,  acting  for  him- 
self and  the  purchaser,  wrote  defaidant  a 
letter  calling  the  whole  deal  off,  and  consent- 
ing  that  tlie  deed  and  other  papers  which  had 
been  placed  In  escrow  he  returned  to  the 
respective  parties.  This  was  done.  The 
plaintiff  later  changed  his  mind,  and  Qien, 
conceding  defendant's  right  to  priority  of 
payment,  insisted  on  the  deal  being  consum- 
mated. This,  however,  was  too  late,  especial- 
ly in  view  of  the  fact  that  the  purchaser  was 
no  longer  willing  to  consummate  th«  deaL 
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The  evidence  shows  a  mntnal  terminatioii  and 
abandonment  of  the  sale. 

Such  Is  the  finding  of  the  trial  conrt,  and., 
bdng  supported  by  the  evidence,  the  Jndg- 
ment  Is  affirmed. 

FABBiNaxON  and  BBADLEX,  JJ.,  con- 
car. 


CHARLES  RENFROW  COMMISSION  CO.  v. 

W.  B.  NORTH RUP  CO.  et  al. 

(No.  2604.) 

(Springfield  Court  of  Appeals.    Missouri.    June 
5,  1920.) 

Banks  and  basking  «s>t27— Bank  held  owner 
of  draft 
A  bank  held  to  be  the  absolute  owner,  b; 
purchase,  of  a  draft. 

Appeal  from  Olrcait  Conrt,  Howell  Coun- 
ty; E.  P.  Dorrls,  Judge. 

Action  by  the  Charles  Benfrow  Commis- 
sion (Company  against  the  W.  B.  Korthru^ 
Company,  wherein  the  Midland  National 
Bank  Interpleaded.  From  Judgment  for 
plaintiff,  the  Interpleader  appeals.  Berers- 
ed  atd  remanded,  with  directions  to  enter 
judgment  for  the  interpleader. 

M.  B.  Morrow,  of  West  Plains,  for  appel- 
lant. 

Green  &  Green,  of  West  Plains,  for  re- 
aipondent. 

BBADI/EilY,  J.  This  action  was  commenc- 
ed by  attachment  against  defendant  W.  B. 
Northrup  Company,  a  nonresident.  Chas. 
^enfrow  Commission  Company  was  the 
trade-name  adopted  by  Ohas.  Benfrow,  the 
plaintiff.  The  Midland  National  Bank  is  in- 
terpleader, and  the  cause  here  is  on  the  in- 
terplea.  Plaintiff's  petition  against  the  de- 
fendant was  in  two  counts,  the  first  asking 
$195.60  in  damages  for  defendant's  alleged 
failure  to  properly  pack  a  shipment  of  pota- 
toes la  1917 ;  the  second  count  asked  $106.30 
oa  the  same  grounds  on  a  shipment  of  pota- 
toes in  191&  In  February,  1919,  plaintiff 
whose  place  of  business  is  at  West  Plains, 
Ho.,  ordered  a  car  of  merchandise,  kind  not 
stated,  from  defendant  of  Minneapolis,  Minn. 
The  car  was  shipped  to  plain  tlfr,  and  a  draft 
drawn  on  plaintiff  by  defendant,  payable  to 
the  Market  State  Bank  of  Minneapolis,  for 
the  net  sum  of  $608.91,  was  attached  to  the 
bill  of  lading,  and  deposited  In  the  said  Mar- 
ket State  Bank  to  the  credit  of  defendant 
The  Market  State  Bank  indorsed  and  deliv- 
ered said  draft  and  bill  of  lading  to  the 
Midland  National  Bank,  the  Interpleader, 
and  UUs  bank  in  turn  gave  the  said  Market 
State  Bank  credit  for  the  amount  of  the 


draft  The  interpleader.  Midland  National 
Bank,  sent  the  draft  with  the  bill  of  lading 
attached  to  the  First  NaHlonal  Bank  of 
West  Plains  for  collection.  The  draft  was 
presented  to  plaintiff,  and  be  paid  it.  Im- 
mediately after  paying  said  draft  and  receiv- 
ing it  and  the  bill  of  lading,  plaintiff  attach- 
ed $400  of  the  proceeds  of  said  draft  in  the 
hands  of  the  First  National  Bank  of  West 
Plains  as  the  property  of  the  defendant  W. 
B.  Northrup  Company.  The  Midland  Nation- 
al Bank  of  Minneapolis  filed  an  interplea, 
claiming  the  absolute  ownership  of  the  draft 
and  likewise  of  the  proceeds.  The  cause 
was  tried  to  a  Jury,  and  the  verdict  and 
Judgment  went  against  the  interpleader,  and 
it  appealed. 

Interpleader  requested  a  directed  verdict 
in  its  favor,  and  this  request  was  refused. 
The  correctness  of  this  ruling  is,  we  think, 
the  only  matter  for  determination.  Tb& 
cashier  of  the  Market  State  Bank,  the  payee 
named  in  the  draft,  testified  by  deposition 
that  his  bank  bought  the  draft  from  W.  B. 
Northrup  Oo.,  and  paid  this  company  $608.91 
by  deposit  to  their  account.  That  the  draft 
was  deposited  on  February  17,  1919,  and 
that  on  same  date  his  bank  sold  the  draft  to 
the  Midland  National  Bank,  the  interplead- 
er, and  received  for  it  $608.91  by  way  of 
credit  to  his  bank.  This  witness  stated  that 
he  had  no  knowledge  of  any  transactions  or 
correspondence  between  plaintiff  and  defend- 
ant. The  cashier  of  the  interpleader  bank 
testified  by  deposition  that  Interpleader  pur- 
chased the  draft  on  February  17,  1919,  from 
the  Market  State  Bank  for  the  sum  of  $608.- 
91.  That  the  Interpleader  bank  had  no  ar- 
rangement with  the  Midland  State  Bank  to 
charge  back  this  draft,  or  any  other,  any 
further  than  as  Indorser.  That  the  draft  in 
question  here  was  indorsed.  Tliat  his  bank 
handled  a  great  many  drafts  for  the  Midland 
State  Bank.  "When  I  place  them  to  their 
credit  they  have  the  right  to  check  out  the 
money  on  such  credit  until  one  comes  bade 
unpaid,  and  then  I  charge  It  badt  to  them." 

The  cashier  of  the  First  National  Bank  of 
West  Plains  testified  that  his  bank  received 
the  draft  and  bill  of  lading  from  the  inter- 
pleader bank,  and  that  notice  was  given 
plaintiff,  and  that  plaintiff  paid  the  draft, 
and  that  the  draft  and  bill  of  lading  were 
delivered  to  him;  that  he  remitted  to  the 
Interpleader  all  exc^t  the  $400  attached. 
Defendant  put  in  no  evidence,  except  by  a 
banker  in  West  Plains,  who  testified  as  to 
the  general  custom  of  banks  in  taking  drafts. 
This  witness  stated  that  if  the  drawer  was 
insolvent  banks  did  not  generally  give 
snch  drawer  credit  for  a  draft  drawn  until 
it  was  paid,  and  that  In  any  event  if  the 
draft  was  not  paid  it  was  charged  back  to 
the  drawer. 

The  court  instructed  that  the. burden  of 
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proof  was  on  the  luterpleader,  and  that  be- 
fore said  Interpleader  would  be  entitled  to 
recover  it  must  show  by  the  greater  weight 
of  the  evidence  that  at  the  time  of  the  levy 
of  the  attachment  it  was  the  absolute  owner 
of  the  property  in  question.  This  Instruc- 
tion states  a  correct  proposition,  but  there 
Is  absolutely  no  evidence  In  this  record 
tending  to  show  that  the  Interpleader  was 
not  the  absolute  owner.  All  the  evidence  Is 
that  Interpleader  was  the  absolute  ovraer, 
and  nothing  to  the  contrary.  It  Is  wholly 
unnecessary  to  enter  Into  an  extended  dis- 
cussion of  the  law  applicable  here.  We 
think  It  sufficient  to  say  that  under  the  au- 
thority of  Ayres  v.  Bank,  79  Mo.  421,  49  Am. 
Rep.  235;  Flannery  v.  Coates,  80  Mo.  444, 
Hendley  v.  Refining  Co.,  106  Mo.  App.  20,  79 
8.  W.  1163;  Bank  v.  Milling  Co.,  163  Mo. 
App.  135,  145  S.  W.  608;  Haas  v.  Fruit  Co., 
188  S.  W.  676,  and  under  the  evld«ice  dis- 
closed by  this  record,  the  court  should  have 
directed  a  verdict.  The  cause  is  reversed 
and  remanded,  with  directions  to  enter  judg- 
ment for  interpleader  In  accordance  with  the 
prayer  of  the  Interpiea. 

STUROIS.  P.  J.,  and  FARRINGTON,  J., 
concur. 


TERRY  V.  ADAMS-HiCKS  ZINC    &   LEAD 
CORPORATION.     (No.  2515.) 

(Springfield  Court  of  Appeals.     Missouri. 
June  5,  1920.) 

Sales  9s>439— Burden  to  prove  breach  of  war- 
ranty set  up  as  counterclaim  on  defendant. 

In  action  by  assignee  on  account  for  shells 
sold,  wherein  defendant  buyer  counterdaimed 
for  breach  of  warranty  that  sbells  would  crush 
a  certain  number  of  tons  of  rock,  burden  to 
prove  such  breach  of  warranty  was  on  defend- 
ant. 

Appeal  from  Circuit  Court,  Jasper  County ; 
Joseph  D.  Perkins,  Judge. 

Action  by  M.  C.  Terry  against  the  Adams- 
Hicks  Zinc  &  Lend  Corporation.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Grover  C.  James,  of  Joplln,  for  appelant. 
McReynolds  &  McReynolds  and  John  H. 
Flanlgan,  all  of  Carthage,  for  respondent. 

STURGIS,  P.  J.  The  defendant  Is  appel- 
lant, and  its  one  assignment  of  error  Is  that 
the  court  erroneously  gave  an  Instruction 
placing  on  It  the  burden  of  proof  as  to  Its 
counterclaim  or  claim  for  recoupment.  The 
plaintiff,  as  assignee,  sued  on  an  account  for 
goods  and  merchandise  sold  to  defendant. 
The  merchandise  sold  to  defendant  consisted 
for  the  most  part  of  what  are  termed  shells 


used  in  the  defendant's  mining  plant  as  i>art 
of  the  machinery  for  crushing  mineral-bear- 
ing rock.  The  defendant  in  its  answer,  by 
way  of  counterclaim  or  recoupment,  alleged 
that  these  shells  were  sold  to  defendant  un- 
der a  warranty  that  such  shells  would  each 
crush  not  less  than  a  epecifled  number  of  tons 
of  rock,  and  agreeing  to  make  reductions  in 
the  price  in  proportion  to  any  failure  in  that 
respect  At  the  trial  the  defendant  admitted 
the  purchase  of  the  shells  and  the  correct- 
ness of  plaintiff's  account,  less  a  small  deduc- 
tion, amounting  to  $1,580.41,  subject  to  the 
verdict  of  the  Jury  on  the  recouiMnent  claim. 
The  jury  found  for  plaintiff  for  such  amount, 
plus  interest,  and  against  the  defendant  on 
its  counterclaim. 

The  evidence  was  sharply  contradictory  as 
to  whether  or  not  the  agent  selling  those  rolls 
made  the  warranty  in  question.  Such  agent 
testified  that  he  made  no  represoitatlon  or 
warranty  as  to  the  rolls  crushing  any  partic- 
ular amount  of  rock,  but  only  that  same  were 
well  made,  of  good  material,  and  would  do 
as  good  work  as  other  similar  shells.  There 
was  no  breach  claimed  of  the  latter  warranty, 
and  the  court,  by  the  instruction  complained 
of,  told  the  jury  that  the  burden  of  proof  was 
on  defendant  to  prove  that  the  Central  Foun- 
dry Company,  plaintiff's  assignor  of  this  ac- 
count, warranted  that  the  shells  sold  to  de- 
fendant would  each  crush  the  quantity  of 
rock  as  claimed  by  defendant. 

The  defendant  states  his  position  to  be  that, 
while  the  burden  of  proof  was  on  defendant 
to  show  a  warranty,  yet,  since  plaintiff  ad- 
mitted that  a  warranty  had  been  made,  and 
only  the  character  of  the  warranty  was  in 
question,  this  put  the  burden  of  proof  Iwek 
on  plaintiff.  This,  however,  is  not,  we  think, 
a  correct  statement  of  either  the  law  or  the 
facts.  As  to  this  counterclaim  there  could 
not  be  any  shifting  back  to  plaintiff  of  the 
burden  of  proof,  since  such  bnrden  was  on 
defendant  in  the  beginning.  The  only  case 
dted  by  defendant  in  support  of  his  x)ositlon 
as  to  the  burden  being  on  plaintiff  is  that  of 
Roth  v.  Continental  Wire  Co.,  94  Mo.  App. 
236,  68  S.  W.  594.  That  case  holds  no  more 
than  that,  if  a  plaintiff  sues  on  a  contract,  al- 
leging its  terms,  which  are  that  plaintiff  sold 
defendant  a  particular  kind  or  quality  of 
merchandise,  and  alleges  that  he  furnished 
merchandise  of  that  kind  and  quality,  the 
burden  Is  on  him  to  so  prove.  In  that  case 
the  plaintiff's  petition  alleged  that  he  had 
sold  certain  machines  for  making  nails  by 
sample,  and  agreed  to  furnish  machines  of 
like  kind  and  quality,  and  alleged  that  he 
had  done  so.  "In  this  condition  of  the  plead- 
ings," the  court  said  that  it  was  not  sufficient 
for  plaintiff  to  merely  prove  that  he  had  fur- 
nished "the  number  of  machines  called  for  by 
the  contract,"  but  must  show  that  same  were 
of  the  kind  and  quality  the  contract  sued  on 
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required.     The   court,   however,  there   held 
(s^IIabas): 

"If  the  parchaier  defends  a  suit  for  the  pur- 
chase price  for  certain  machioes  sold  by  sample, 
that  the;  were  not  as  warranted,  the  burden  of 
proof  is  not  on  the  part;  buying  to  prove  that 
the  machines  were  not  as  good  and  did  not  work 
as  well  as  the  sample." 


In  the  present  case  plaintiff  does  not  set 
out  and  sue  on  a  contract  by  which  he  agreed 
to  sell  defendant  certain  shells  capable  of  and 
which  would  crush  10,000  tons  or  some  such 
amount  of  rock.  He  denies  such  contract, 
and  instead  of  admitting  in  his  petition  that 
such  was  the  contract,  defendant  so  asserts 
by  way  of  foundation  for  its  counterclaim, 
and  plaintiff  denies  it.  The  counterclaim  be- 
came in  reality  an  Independent  suit  by  de- 
fendant against  plaintiff,  and  certainly  the 
defendant  must  prove  his  cause  of  action,  or 
such  part  of  it  as  is  not  admitted.  In  order  to 
recover.  In  IngersoU  v.  Bond,  184  S.  W.  903, 
the  plaintiff  sued  for  the  price  of  a  horse  sold 
to  defendant  The  defense  was  that  the 
plaintiff  had  warranted  the  horse  to  be  sound, 
and  that  he  was  not  so.  The  plaintiff  admit- 
ted at  the  trial  that  he  warranted  the  horse 
to  be  sound.  The  court  held,  however,  that 
the  burden  of  proof  is  to  the  breach  of  the 
warranty  was  on  defendant.  These  cases  are 
cited  and  support  that  ruling:  Branson  v. 
Turner,  77  Mo.  489,  493;  Garvey  t.  Hauck, 
85  Mo.  App.  14;  Roth  v.  Continental  Wire 
Co..  94  Mo.  App.  236, 270,  68  S.  W.  694  ;  Burns 
T.  Nichols,  89  111.  480;  Hoffman  v.  Hampton 
School  Dlst.,  96  Iowa,  319,  65  N.  W.  322 ;  Key- 
stone Co.  V.  Forsyth,  123  Mich.  626,  82  N.  W. 
521 ;  Wallace  v.  Douglas,  58  Wi  Va.  102,  61 
S.  E.  869. 

The  Judgment  is  affirmed. 

FARRINGTON  and  BRADLBT.  33.,  con- 
cur. * 


BAUERDORF    V.    FISHER.    (No.  2557.) 


(Springfield   Conrt   of   Appeals. 
Jane  6,  1920.) 


Missouri. 


I.  SalM  «s»348(l)— Set.off  by  buyer  for  dis- 
tribatioa  af  sampte*  cannot  extend  te'  mm* 
plae  of  another  flrm. 

Wbere  wbolesolers  contracted  to  sell  wall 
paper  to  defendant,  who  made  up  sample  books 
of  their  paper  and  also  of  the  paper  of  another 
concern  to  send  to  his  Customers,  and  such 
wholesalers  broke  their  contract  by  failing  to 
deliver,  defendant  cannot  recover  on  set-off 
for  a  loss  sustained  in  making  and  distributing 
sample  books  made  up  of  samples  from  the 
other  coDcera,  in  such  wholesaler's  action  for 
paper  sold.  •'OJ  ' 


2.  Sales  ®=»359(l)— Bayer  mntt  show  differ^ 
enoe  between  freight,  If  shipped  as  per  con- 
tract, and  oost  as  It  was  shipped. 

In  a  seller's  action  against  a  buyer  for  the 
price  of  goods,  defendant  under  its  set-off 
should  show  with  certainty  the  difference  be- 
tween the  freight  he  would  have  paid,  had  this 
shipment  been  made  in  carload  lots  as  per 
contract,  and  what  it  actually  cost  bim  coming 
in  smaller  shipments. 

Error  to  Circuit  Court,  Jasper  CV>unty; 
J.  D.  Perkins,  Judge. 

Suit  by  Charles  R.  Banerdorf,  trustee  for 
Frederick  Beck  ft  Co.,  bankrupts,  against 
H.  B.  Fisher.  Judgment  for  plaintiff  for  the 
difference  between  his  claim  and  defend- 
ant's counterclaim,  and,  plaintifTs  motion 
for  new  trial  being  overruled,  he  brings 
error.    Reversed  and  remanded. 

R.  M.  Sheppard,  of  Kansas  City,  for 
plaintiff  In  error. 

Pearson  &  Butts  and  John  L.  McNatt,  all 
of  Joplin,  for  defendant  In  error. 

BRADLEY,  J.  Plaintiff,  as  trustee  for 
Frederick  Beck  &  Co.,  tmnkrupt,  brought  this 
suit  to  recover.  $1,299.40  on  account  for  wall 
paper  sold  defendant.  Beck  &  Co.  was  a 
wholesale  dealer  In  New  York,  and  defend- 
ant was  a  wholesale  and  retail  dealer  In  wall 
paper  in  Joplin,  Mo.  The  answer  pleads 
an  equitable  set-off,  based  on  the  alleged 
failure  of  Beck  Sf  Co.  to  ship  the  order  in 
full  and  on  time,  and  alleged  damages  sus- 
tained in  making  and  distributing  sample 
books,  and  for  freight  paid  in  excess  of  what 
would  have  been  required,  bad  Beck  A  (3o. 
shipped  defendant's  order  in  carload  lots. 
Defendant  alleges  that  on  September  14, 1915, 
he  bought  from  Beck  &  Co.  certain  wall 
"paper,  and  that  Beck  &  Co.  agreed  to  ship  In 
carload  lots  not  later  than  January  1,  1916, 
and  also  agreed  to  ship  on  or  before  Novem- 
ber 16,  1915,  two  rolls  of  each  pattern  or- 
dered to  be  used  in  making  sample  books; 
that  Beck  &  Co.  failed  to  ship  in  carload 
lots,  but  shipped  by  local  freight  and  at  a 
time  long  after  it  agreed  to  ship,  and  did 
not  ship  but  half  of  the  order*  that  defend- 
ant had  made  his  sample  books  from  the  or- 
der from  Beck  &  Co.,  and  had  distributed 
them  among  his  customers,  and  that  the 
failure  of  Beck  tS:  Co.  to  ship  as  agreed 
caused  defendant  to  lose  the  outlay  in  mak- 
ing and  distributing  the  sample  books,  and 
to  lose  his  customers  and  their  business. 
Beck  &  Oo.  was  adjudged  a  bankrupt  March 
9,  1916,. and  defendant  was  notified  of  this 
fact  by  letter  under  date  of  March  29th. 
Defendant  alleged  the  insolvency  of  Beck  & 
Co.  In  addition  to  the  other  allegations  men- 
tioned.   He  asked  for  $3,000  damages. 

The  caus^  was  tried  before  the  court,  and 
resulted  In  a   finding  for  plaintiff  for  $1,- 
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299.40,  and  for  defendant  on  his  connter- 
clalm  In  the  sum  of  $752,  leaving  a  balance 
in  favor  of  plaintiff  of  $547.40,  which,  with 
Interest,  amounted  to  $653.93,  and  for  this 
sum  judgment  was  rendered  in  favor  of 
plaintiff.  Deeming  this  amount  inadequate, 
plaintiff  moved  for  a  new  trial,  and,  being 
unsuccessful,  brings  the  cause  here  by  writ 
of  error. 

The  evidence  shows  that  defendant  re- 
ceived the  paper  in  due  time  for  his  sample 
books,  from  which  he  made  up  two  varieties, 
and  distributed  these  books  among  his  cas- 
tomers  and  prospective  customers.  It  Is  also 
shown  that  defendant  was  a  customer  of  a 
wholesale  wall  paper  dealer  of  Illinois,  and 
that  he  made  three  varieties  of  sample  books, 
displaying  the  wall  papers  of  this  concern, 
and  likewise  and  at  the  same  time  distrib- 
uted these  among  his  customers  and  prospec- 
tive customers.  The  total  cost  of  making 
the  five  varieties  of  sample  books  was  $500, 
and  the  total  cost  of  distributing  was  $180. 
These  two  items  account  for  $680  of  what 
the  court  allowed  defendant,  and  just  what 
the  remaining  $72  Is  for  does  not  clearly  ap- 
pear In  the  record.  Plaintiff  trustee  says 
in  his  brief  that  the  $72  was  for  alleged 
excess  freight  Beck  &  Co.  shipped  about 
half  of  defendant's  order  February  1,  1916, 
and  defendant  contends  that,  had  Beck  ft  Co. 
shipped  his  order  in  full  as  agreed,  he  would 
have  had  In  stock  any  order  received  from 
a  customer  ordering  from  either  of  the  two 
Beck  ft  Co.  sample  books,  but  that  Beck  ft 
Co.  did  not  ship  when  they  agreed,  and  did 
not  ship  but  half  of  his  order,  and  in  some 
instances  Incomplete  patterns,  and  that  he 
was  therefore  unable  in  some  instances  to 
fin  orders  made  from  the  Beck  ft  Co.  sample 
books. 

The  trial  court  sustained  objections  to 
evidence  attempting  to  show  what  defendant 
was  damaged  by  reason  of  alleged  loss  of 
profits  generally,  on  the  ground  that  such 
was  too  speculative  and  indefinite.  Plain- 
tiff trustee  concedes  that  defendant  should 
recover  for  two-fifths  of  the  amount  expend- 
ed in  making  *nd  distributing  sample  books, 
but  urges  that  he  should  not  be  liable' for 
more.  Defendant  contends  that  he  should 
recover  for  the  total  expense  of  making  and 
distributing  the  books  and  for  excess  freight. 
It  appears  that  In  distributing  the  sample 
books,  one  of  eacb  set  was  left  with  each 
cdstomer;  that  is,  five  books  were  left,  two 
displaying  Beck  ft  Co.  paper,  and  three  the 
paper  of  the  Illinois  company.  According 
to  defendant,  the  expense  of  making  and  dis- 
tributing the  sample  books  was  a  total  loss. 
Defendant  testified: 

"We  only  received  about  half  of  our  nice 
goods,  and  could  not  fill  the  main  part  of  our 
orders.  We  would  write  them,  telling  them 
what  pattern  we  could  not  show  and  could  not 
fill,  and  tell  them  to  tear  these  out  of  the 
sample  books.    He  sometimes  bad  another  se- 


lection made  by  hia  customer  there,  and  aome- 
times  they  didn't  follow  instructions,  and  the 
mistake  was  made  there.  Finally  this  contrac- 
tor would  discontinue  our  books,  and  took 
Kansas  City  or  Chicago  books.  Before  the  sea- 
son was  over,  that  was  the  outcome  with  prac- 
tically all  our  customers.  In  this  list  of  90 
which  I  have,  I  know  these  were  all  my  eiw- 
tomers.  Q.  How  many  of  these  were  yon  abl« 
to  retain  after  you  had  ordered  your  sample 
books?  A.  We  had  been  several  years  in  work- 
ing up  this  line  of  customers —  The  Court: 
He  asked  yon  about  those  30  men.  A.  We  lost 
them  all  in  the  one  year.  I  know  of  no  other 
reason  for  losing  them.  We  had  been  holding 
them  before,  gradually  adding  to  them;  building 
them  up.  We  have  been  able  to  get  bac^  only 
2  of  them." 

[1]  The  trial  court  evidently  found  that 
because  of  the  dissatisfaction  created  among 
defendant's  customers,  due  to  confusion  and 
failure  to  fill  their  orders,  they  sought  other 
dealers,  and  that  defendant's  sample  books 
availed  him  nothing,  and  there  was  evidence 
to  support  this  conclusion.  The  amount  de- 
fendant was  out  for  making  and  distributing 
the  sample  books  was  definite.  There  was  no 
speculation  as  to  that  But  another  feature 
intervenes  here.  Can  it  be  said  that  the  loss 
for  making  and  distributing  the  sample  books 
carrying  samples  of  the  Illinois  concern, 
was  fairly  within  the  reasonable  contem- 
plation of  the  parties  when  defendant  en- 
tered Into  the  contract  ordering  the  wall 
paper?  Can  It  be  said  that  the  damages  re- 
sulting from  the  loss  sustained  by  realizing 
no  returns  from  the  Illinois  concern's  sam- 
ple books  were  fairly  and  reasonably  within 
the  contemplation  of  the  parties  as  damages 
likely  to  follow  a  breach  of  the  contract  by 
Beck  ft  Co?  The  leading  case  in  the  ques- 
tion here  presented  Is  Hadley  v.  Baxendale, 
9  Exch.  356,  which  is  followed  by  the  courts 
of  our  own  state  and  by  most  of  the  Ameri- 
can courts.  In  that  case  the  rule  is  an- 
nounced as  follows: 

"Where  two  parties  have  made  a  contract, 
which  one  of  them  baa  broken,  the  damages 
which  the  other  party  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be  sudi 
as  may  fairly  and  reasonably  be  considered  ei- 
ther arising  naturally— i.  e.,  according  to  the 
usual  course  of  things — from  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation 
of  both  parties,  at  the  time  they  maae  the  con- 
tract, as  the  probable  result  of  the  breach  of 
it  Now,  if  the  special  drcnmstances  ander 
which  the  contract  was  actually  made  were 
communicated  by  the  plaintiffs  to  the  defend- 
ants, and  thus  known  to  both  parties,  the  dam- 
ages resulting  from  the  breach  of  such  a  con- 
tract, which  they  would  reaaonably  contem- 
plate, would  be  the  amount  of  injury  which 
would  ordinarily  follow  from  a  breach  of  con- 
tract under  these  special  drcamstancea  so 
known  and  communicated.  But,  on  the  other 
hand,  if  these  special  circumstances  were  whol- 
ly unknown  to  the  party  breaking  the  contract, 
he,  at  the  most,  could  only  be  supposed  to  have 
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had  in  his  contemplation  the  Bmonnt  of  injury 
which  would  arise  generaUy,  and  in  the  great 
multitude  of  cases  not  affected  by  any  spedal 
circumstances,  from  such  a  breach  of  con- 
tract; for,  had  the  special  circumstances  been 
known,  the  parties  might  have  specially  pro- 
vided for  the  breach  of  contract  by  special 
terms  as  to  the  damages  in  that  case,  and  of 
this  advantage  it  would  be  very  unjust  to  de- 
prive them." 

See  Mark  v.  Cooperage  Co.,  204  Mo.  loc.  cit 
265,  103  S.  W.  20;  Martin  v.  Lumber  Co., 
167  Mo.  App.  381,  161  S.  W.  084. 

There  is  no  evidence  that  Beck  ft  Co.  bad 
any  knowledge  that  defendant  was  dealing 
with  the  Illinois  concern,  or  any  other  con- 
cern. It  would  therefore  be  unreasonable  to 
say  that  loss  sustained  by  defendant  on  ac- 
count of  m&king  and  distributing  the  sample 
books  of  tbe  Illinois  concern  was  fairly  and 
reasonably  within  the  contemplation  of  the 
parties  when  the  contract  was  made.  Tbe 
special  circumstance  that  defendant  dealt 
with  some  otber  wall  paper  company,  and 
made  and  distributed  sample  books  from  its 
samples,  waa  "wholly  unknown  to  the  party 
breaking  tbe  contract,"  and  Beck  k  Co.,  "at 
most,  could  only  be  supposed  to  have  had  in 
contemplation  the  amount  of  injury  which 
would  arise  generally"  from  a  breach  of  the 
contract  It  seems  clear  that  defendant  can- 
not recover  on  his  set-off  for  the  loss  sustain- 
ed In  making  and  distributing  tbe  sample 
books  made  up  of  samples  from  tbe  Illinois 
concern,  and  we  so  rule. 

[I]  Defendant  ought  to  recover  for  tbe  loss 
be  sustained  in  making  and  distributing  tbe 
sample  books  of  Beck  &  Co.  There  can  be, 
and  is,  no  question  as  to  that;  and  this 
amount  Is  two-flftlis  of  $680.  Defendant 
should  also  recover  for  excess  freight,  but 
the  record  here  Is  too  indefinite  and  uncer- 
tain to  support  any  finding  on  the  freight 
Item.  On  a  retrial  defendant  should  show 
with  some  degree  of  certainty  the  difference 
between  tbe  fright  he  would  have  paid,  bad 
his  shipment  been  made  in  carload  lots,  and 
what  he  paid  by  reason  of  Beck  &  Co.  falling 
to  ship  in  carload  lots  as  it  agreed  to  do. 
There  is  nothing  left  about  which  Uiere 
should  be  any  controversy,  except  tbe  freight 
Item. 

The  cause  is  reversed  and  remanded. 

STDRGIS,  P.  J.,  and  FARRINGTON,  J., 
concur. 


BECK  V.  COFFEEN.    (N«.  2684.) 

(Springfield    Court    of   Appeals.    Missouri. 
June  5,  1020.) 

f.  Appeal  and  arror  ®s»l002— Verdlot  os  oos- 
flietiag  avldanoe  concluiva. 
Where    evidence    was    sharply    conflicting, 
▼erdict  is  conclosive. 
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2.  New  trial  «3»I02(I)— Fallsre  of  defendant 
to  prodnoe  testimony  which  ho  eouid  havo 
produced  not  ground  for  new  trial. 
-In  an  action  for  balance  of  purchase  price 
of  land,  defendant,  who  asserted  that  the  full 
price  had  been  paid,  is  not  entitled  to  new  trial 
on  production  of  depositions  of  a  woman  and 
her  children  in  corroboration  of  his  statement, 
where  they  were  living  with  defendant  at  the 
time   the  alleged   contract  was   executed,   and 
defendant  married  the  woman  only  shortly  be- 
fore trial. 

Error  to  Circuit  Court,  Douglas  County; 
Fred  Stewart,  Judge. 

Action  by  Leonard  Beck  against  Ben  Cof- 
feen.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Jos.  V.  Pitts,  of  Ava,  for  plaintiff  in  error. 
J.  S.  Clarke,  of  Ava,  for  defendant  In  error. 

BRADLBT,  J.  Defendant  In  error,  plain- 
tiff below,  sold  some  land  In  Douglas  county 
to  plaintiff  in  error,  defendant  below,  and 
this  cause  is  to  recover  $200,  with  interest,  as 
an  alleged  balance  due  on  the  purchase  price. 
For  convenience  we  will  refer  to  the  parties 
as  styled  below.  Plaintiff,  Beck,  alleged  In 
bis  petition  that  on  January  1,  1917,  he  sold 
and  transferred  to  defendant  by  warranty 
deed  certain  land,  describing  it;  that  tbe 
agreed  consideration  was  $1,000,  and  that 
defendant  paid  him  $800  in  cash,  and  prom- 
ised to  pay  the  balance,  but  bad  failed  and 
refused  to  do  so.  He  asked  judgment  for  the 
$200,  with  interest,  and  prayed  that  said 
Judgment  be  made  a  special  lien  upon  tbe 
land  for  tbe  purchase  price.  Defendant  ad- 
mitted the  purchase  of  tbe  land,  but  alleged 
that  the  recited  consideration  In  the  deed 
was  $2,000,  but  in  truth  abd  in  fact  tbe  con- 
sideration was  but  $800,  and  that  be  bad 
fully  paid  that  price.  The  cause  was  tried 
to  a  Jury,  and  verdict  and  judgment  went  for 
plaintiff  for  the  amount  sued  for,  and  defend- 
ant brings  the  cause  here  by  writ  of  error. 

[1]  Plaintiff  testified  that  tbe  consideration 
was  $1,000,  and  that  defendant  offered  to 
give  a  mortgage  on  the  land  to  secure  tbe 
balance,  but  that  he  (plaintiff)  told  defendant 
that  his  (defendant's)  word  was  good  enough 
without  a  mortgage,  and  that  defendant 
agreed  to  pay  the  balance  in  June  alter  tbe 
sale.  Plaintiff  introduced  two  otber  wit- 
nesses, but  they  did  not  corroborate  him  very 
much.  Defendant  testified  that  the  consider* 
atlon  was  but  $800,  and  that  be  bad'  paid  that 
amount,  and  the  evidence  of  tbe  two  wit- 
nesses introduced  by  plaintiff  tended  some- 
what to  corroborate  defendant.  Defendant 
also  introduced  other  witnesses,  who  in  somt 
minor  particulars  corroborated  bis  version 
The  only  evidence,  however,  going  directly 
to  the  issue,  was  that  of  plaintiff  and  defend- 
ant, and  tbe  jury's  verdict  settled  tbe  issue 
of  fact 
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[2]  In  his  motion  for  a  new  trial  defendant 
complains  that  the  verdict  Is  against  the  evi- 
dence, and  that  be  was  unable  to  present  at 
the  trial  certain  material  evidence,  and  sets 
out  In  substance  whiat  this  evidence  would 
be.  At  the  hearing  on  the  motion  defendant 
offered  In  support  thereof  the  deposition  of 
the  wltuesses,  whose  evidence  he  says  he  was 
unable  to  have  at  the  trial.  These  deposi- 
tions are  those  of  a  woman  and  two  of  her 
children,  who  were  living  with  defendant  in 
Douglas  county  at  the  time  of  the  sale,  and 
they  corroborate  defendant  as  to  the  comild- 
eration  he  was  to  pay.  But  defendant  does 
not  claim  that  this  was  newly  discovered 
evidence.  He  could  hardly  make  this  claim, 
however,  since  these  witnesses  were  of  bin 
own  household  at  the  time  he  made  the  deal, 
and  he  does  not  claim  that  he  did  uot  know 
of  their  evidence.  He  made  no  effort  to  se- 
cure a  continuance,  but  went  to  trial  with 
full  knowledge  of  the  facts.  Defendant  was 
living  in  Iowa  at  the  time  of  the  trial,  and 
so  were  the  witnesses  whose  depositions  he 
offered  in  support  of  his  motion.  It  also  ap- 
pears that  the  woman,  whose  deposition  was 
offered,  and  defendant,  were  married  In  Iowa 
on  September  3,  1918,  a  few  days  before  the 
trial.  In  this  situation  the  trial  court  com- 
mitted no  error  in  overruling  the  motion  for 
a  new  trial. 

Plaintiff  flies  here  a  motion  to  dismiss  de- 
fendant's writ  for  failure  to  give  notice  re- 
quired by  section  2071,  B.  S.  1909,  and  de- 
fendant flies  bis  excuse  for  failing  to  give  the 
notice;  but,  in  view  of  our  conclusion  on 
the  merits,  it  is  not  necessary  to  go  into  the 
motion  and  the  excuse  offered. 

Xhe  Judgment  below  is  affirmed. 

STURGIS,  P.  J,  and  FARRINGTON,  J., 
concur. 


JOHNS   V.    JOHNS.    (No.    16133.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Sub- 
mitted on  Briefs  May  7,  1^0.    Opinion 
FUed  June  8,  1920.) 

1.  Husband  and  wife  <s=»278(l),  279(3)— Par- 
ties may  contract  as  to  separation  and  settle- 
ment  of  property  rights;  reconoiiiation 
avoids  contract. 

There.may  be  a  valid  contract  of  separation 
and  settlement  of  property  rigbts  between  hus- 
band and  wife,  but  a  reconciliation  will  avoid 
and  annul  sucli  contract. 

2.  Husband  and  wife  «=9278 (2)— Contract  for 
future  separation  contrary  to  public  policy. 

While  agreement  for  separation  and  settle- 
ment of  property  rights,,  when  fair  and  reason- 
able, will  l>e  upheld  by  the  courts,  such  agree- 
ments between  spouses  living  together  amicably 
without  a  present  intention  to  separate  are 
ngiiinst  public  policy  and  invulid. 


3.  Husband  and  wife  «s>279(3)— Separatio* 
agreomant  valid,  though  speusas  continued  to 
live  In  tho  tame  dwoHing  for  about  a  weak. 

A  separation  agreem^Dt  wlicreby  the  wife 
received  $700  cash  and  the  household  furnish- 
ings in  lieu  of  ail  alimony  and  maintenance  is 
valid  and  cannot  be  attacked  by  tlie  wife  be- 
cause the  spouses  continued  to  live  in  same 
house  together  for  a  few  days  and  occupied  the 
same  bed,  pending  the  removal  of  each  to  dif- 
ferent quarters;  the  intention  to  separate  ap- 
pearing never  to  have  been  changed. 

4.  Husband  and  wifo  «=»279(2)— Befora  wo> 
man  can  recoive  alimony  sbo  must  tender 
amounts  reoeivod  under  toparatloa  agree- 
ment. 

Before  a  woman  seeking  divorce  and  ali- 
mony can  have  separation  agreement  wtiich 
provided  for  settlement  of  property  rights  set 
aside  ond  receive  alimony,  she  must  tender  the 
amount  received  under  the  separation  agree- 
ment; for  such  is  the  requirement  of  statute, 
and  divorce  actions  are  wholly  statutory. 

Appeal  from  St.  Iiouis  Circuit  Court,  Vi- 
tal W.  Garesche,  Judgfe. 

Action  for  divorce  by  Sadie  Johns  against 
George  W.  Johns.  Prom  so  much  of  the 
decree  of  divorce  as  refused  to  allow  ali- 
mony and  suit  money,  plaintiff  appeals.  Af- 
firmed. 

James  A.  Ryan  and  Klnealy  &  Klnealy,  all 
of  St.  Louis,  for  appellant. 

William  Eilkerbaumer  and  Edward  J. 
Monti,  both  of  St.  Louis,  for  respondent. 

REYNOLDS,  P.  J.  Plaintiff  brought  her 
action  for  'divorce  against  the  defendant,  on 
the  ground  of  desertion  continued  for  a  pe- 
riod of  more  than  one  year  next  prior  to  the 
filing  of  the  petition,  which  was  on  March 
16,  1017.  The  date  of  the  desertion  is  given 
as  September  25,  1914,  and  alleged  to  have 
been  without  cause.  Stating  that  the  de- 
fendant is  an  able-bodied  man  and  earns 
good  wages,  plaintiff  prays  alimony  and  suit 
money  pending  the  suit  and  a  reasonable 
sum  by  way  of  permanent  alimony  in  the 
final  decree. 

The  answer,  after  a  general  denial,  sets 
up  that  on  Septemlier  18,  1014,  piaintift  and 
defendant  entered  into  an  agreement  under 
which  plaintiff  received  and  accepted  the 
sum  of  $700  in  cash,  and  other  good  and 
valuable  cousiderations.  In  lieu  of  all  claims 
for  alimony  and  maintenance  which  bad  ac- 
crued or  which  might  accrue  In  future.  A 
general  denial  by  way  of  reply  was  filed. 

Hearing  the  cause  the  court  awarded  a  di- 
vorce to  plaintiff  but  refused  to  allow  any 
alimony  or  suit  money.  Plaintiff  thereupon 
filed  a  motion  for  new  trial,  attacking  so 
much  of  the  decree  as  refused  to  allow  ali- 
mony and  suit  money.  This  tteing  overruled, 
plaintiff  has  appealed. 

The  right  to  the  divorce  la  not  contested. 
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The  sole  question  here  Involved  la  as  to  the 
action  of  the  trial  court  In  refnslng  to  al- 
low alimony,  etc. 

It  appeared  that  the  parties  were  married 
on  March  31,  1914,  and  separated  on  Sep- 
tember 25,  1914.  A  separation  had  been 
contemplated,  at  least  by  defendant,  some 
little  time  prior  to  that  date,  and  on  Septem- 
ber XB,  1914,  they  entered  Into  an  agree- 
ment of  separation.  It  Is  recited  In  this 
agreement  that  the— 

"parties  find  it  impossible  to  live  peaceably 
together  as  husband  and  wife.  It  la  therefore 
hereby  agreed  by  and  between  them  that  they 
will  for  the  future  live  separate  and  apart  from 
each  other.  It  is  further  agreed  that  the  said 
Sadie  Johns  shall  have  of  the  personal  property 
owned  by  the  said  parties,  one  parlor  suit,  one 
dining  room  set,  one  bedroom  set  and  all  kitch- 
en furniture  now  located  in  premises  known 
as  1426  North  Newstead  avenue.  It  is  further 
agreed  that  the  said  George  W.  Johns  will  pay 
any  and  all  obligations  now  due  on  aforesaid 
furniture.  It  is  further  agreed  that  the  said 
George  W.  Johns  will  pay  unto  the  said  Sadie 
Johns  seven  hundred  ($700.00)  dollars  in  lieu 
of  all  alimouy  and  maintenance.  It  is  further 
agreed  that  neither  of  said  parties  shall  have 
any  present  or  further  interest  of  any  kind  in 
the  real  estate  belonging  to  the  other  party; 
and,  if  either  shall  sell  any  of  his  or  her  real 
estate,  the  other  will,  on  request,  unite  in  a 
deed  of  conveyance  therefor,  relinquishing  his 
or  her  prospective  right  of  curtesy  or  dower  in 
such  real  estate.  It  is  further  agreed  that  it 
either  of  said  parties  shall  hereafter  institute 
divorce  proceedings  against  the  other,  or  prose- 
cute any  suit,  it  shall  not  vary  the  property 
rights  of  either  of  said  parties." 

This  was  signed  by  the  parties. 

Plaintiff  testified  that  a  short  time  prior 
to  September  25th  defendant  became  angry 
with  her  and  said  that  they  would  break  up 
housekeeping  and  sell  the  house,  which  he 
did,  and  plaintiff  was  compelled  to  vacate 
the  bouse  because  it  had  been  sold  and  rent- 
ed ;  that  she  had  since  often  asked  defend- 
ant to  live  with  her,  and  that  her  mother 
and  friends  hnd  done  the  same,  but  he  re- 
fused; that  defendant  earned  $86  a  month. 
Prior  to  this  dispute  there  had  been  no  seri- 
ous differences  between  them.  Plaintiff  al- 
so testified  that  she  Joined  In  the  deed  to 
the  property;  that  she  was  compelled  to  do 
so  or  get  out  and  get  nothing;  that  she  re- 
ceived the  $700  mentioned  In  the  agreement 
and  part  of  the  furniture ;  that  the  real  es- 
tate sold  for  $1,800.  This  was  the  only 
property  that  she  knew  of  that  her  husband 
owned.  She  had  been  married  previously. 
When  this  agreement  between  them  was 
made  and  signed  they  were  living  together 
and  continued  to  do  so  until  September  25th, 
of  the  same  year,  when  she  moved  away. 
Between  the  18th  and  25th  of  September 
mey  lived  together  as  they  had  prior  to  that 
time.  Within  fodr  or  five  days  after  the 
agreement  was  signed  plaintiff  left  the  house 
because  the  purchaser  had  rented  it  and  the 


party  to  whom  It  was  rented  wanted  to 
move  In.  She  tesdfled  that  they  signed  the 
agreement  on  September  18th  and  that  she 
knew  she  was  compelled  to  get  out  of  the 
house  because  it  was  rented,  and  that  she 
and  her  husband  maintained  marital  rela- 
tions after  the  contract  was  signed,  that  is 
until  she  left  on  September  25th.  Defend- 
ant denied  this  and  stated  that  while  they 
had  lived  together  in  the  same  house,  and  in 
the  same  room,  they  had  had  no  marital  re- 
lations between  the  18th  and  25th  of  Sep- 
tember and  for  some  time  prior  to  that. 

Defendant,  called  as  a  witness  by  plain- 
tiff, testified  that  he  Is  a  watchman  at  a 
bank  and  had  been  employed  there  for  about 
eighteen  years ;  that  his  salary  is  about 
$86  a  month.  On  September  18,  1914,  he 
owned  a  cottage  on  Newstead  avenue  In  the 
city  of  St.  Louis,  which  he  then  sold  for> 
$1,800,  and  has  no  personal  property  left  ex- 
cept his  wearing  apparel.  Defendant  iden- 
tified his  signature  to  the  agreement  and 
stated  that  it  was  executed  September  18th. 
He  testified  that  at  the  time  this  agreement 
was  executed  the  house  was  all  furnished ; 
that  he  had  put  $247  worth  of  furniture  in 
It,  which  was  some  of  the  furniture  men- 
tioned In  the  agreement;  that  he  delivered 
possession  of  the  furniture  mentioned  to 
plaintiff  and  paid  her  the  $700  mentioned  In 
the  contract.  After  the  agreement  was  signed 
and  up  to  the  time  they  separated,  they  ate 
at  the  same  table  and  slept  In  the  game  bed. 
Plaintiff  commenced  getting  ready  to  move  as 
soon  as  the  paper  was  signed.  She  got  out 
of  the  house  on  September  24th.  Plaintiff 
read  the  agreement  In  the  presence  of  wit- 
nesses before  she  signed  it  and  said  it  was 
satisfactory;  that  while  they  had  occupied 
the  premises  and  the  same  room  and  bed 
they  had  no  marital  relations  and  had  not 
had  for  quite  a  while  before  the  agreement 
Yras  signed. 

It  appears  that  this  agreement  was  ac- 
knowledged before  a  notary  public,  who  tes- 
tified that  he  had  asked  plaintiff  if  it  was  her 
free  act  and  deed,  and  she  said  it  was.  This 
is  substa&tially  the  evidence  in  the  case. 

[1-S]  As  held  by  our  Supfeme  Court  in 
Rice,  Stlx  &  Co.  V.  Sally,  176  Mo.  107,  75  S. 
W.  398,  and  O'Day  v.  Meadows,  191  Mo.  688, 
loc.  cit.  614,  92  S.  W.  637,  112  Am.  St  Rep. 
642,  the  validity  of  the  contract  between 
plaintiff  and  defendant,  then  husband  and 
wife,  is  no  longer  an  open  question  in  our 
state.  So  the  Kansas  City  Court  of  Appeals 
said  In  Fisher  v.  Clopton,  Adm'r,  etc.,  110 
Mo.  App.  663,  85  S.  W.  623.  It  was  further 
said  in  that  case  (110  Mo.  App.  loc.  cit.  667, 
85  S.  W.  623),  following  Roberts  v.  Hardy. 
89  Mo.  App.  86,  that  there  may  be  a  valid 
contract  of  separation  and  settlement  of 
property  rights  between  husband  and  wife, 
but  that  a  reconciliation  would  avoid  and 
annul  such  contract. 
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In  Spelser  ▼.  Spelser,  188  Mo.  App.  328, 
175  S.  W.  122,  it  was  held  that  agreements 
for  s^aratlon  and  tor  settlement  of  property 
Interest  between  a  discordant  husband  and 
wife,  when  fair  and  reasonable  are  upheld  by 
the  courts,  if  made  In  prospect  of  an  imme- 
diate separation;  but  tliat  such  agreements 
between  parties  living  together  amicably  and 
without  a  present  Intention  to  separate,  are 
held  to  be  against  public  policy  and  void, 
since  they  have  a  tendency  to  promote  s^;>- 
aration  and  divorce.  It  was  further  held  in 
that  case  that  the  destitute  wife  was  enti- 
tled to  suit  money  as  a  means  of  defending 
her  husband's  suit;  but  that  was  so  held  on 
the  ground  that  the  agreement  there  consid- 
ered liad  been  fraudulently  obtained  and 
was  Invalid  because  not  made,  as  falsely 
stated  on  Its  face,  pursuant  to  the  separa- 
tion of  the  parties  or  in  contemplation  of  an 
immediate  separation,  but  at  a  time  when 
they  were  living  together  with  the  avowed 
intention  of  continuing  to  live  together  as 
husband  and  wife  and  because  the  contract 
was  not  fair  and  reasonable  and  undertook 
to  divest  the  wife  of  all  interest  in  her  hus- 
band's property,  ot  the  value  of  $6,000,  with- 
out giving  her  a  penny  in  return,  even  the 
nominal  consideration  of  f  1  not  having  been 
paid.  That  case  is  dted  by  learned  counsel 
for  appellant  in  support  of  the  contention 
that  these  parties  lived  together  as  husband 
and  wife  after  the  agreement  had  been  en- 
tered into.  They  further  cite  in  support  of 
that  contention  Roberts  v.  Hardy,  supra,  and 
Harrison  v.  Harrison,  a  decision  by  the  Kan- 
sas City  Court  of  Appeals,  not  yet  oflBdally 
reported  but  see  211  S.  W.  708.  In  all  these 
cases  the  facts  negatived  the  idea  of  an  ac- 
tual s^aratlon  or  Intent  to  do  so.  In  the 
latter  case  especially.  It  appeared  that  after 
entering  into  the  agreement  of  separation  the 
parties  had  resumed  marital  relations,  and 
tliat  the  defendant  In  the  case  had  returned 
to  plaintiff  and  they  resumed  their  marital 
relutlous,  so  that  the  cause  which  led  to  the 
separation  ceased  and  It  followed  that  the 
property  which  the  husband  had  released  to 
the  wife,  by  his  course  of  conduct  through 
seven  years  In  letting  her  continue  to  manage 
and  dispose  of  it  as  her  own,  had  thereby 
become  hers  as  by  a  gift  or  voluntary  set- 
tlement None  of  these  cases  meet  the  facts 
here.  In  the  one  at  bar  we  do  not  think  that 
the  few  days  that  these  parties  continued  to 
occupy  the  same  boose  after  the  signing  of 
the  agreement,  at  all  affects  the  validity  of 


the  contract  made  between  them.  Their  in- 
tention to  separate  was  never  changed.  Sucb 
occupancy  was  with  no  tatentlon  of  resum- 
ing or  continuing  the  marital  relations,  bat 
was  o<^sioned  by  the  Immediate  and  un- 
avoidable drciunstances  attendant  at  the 
sale  of  the  pr(^>erty  and  procuring  of  a  new 
residence  for  each  of  them.  In  other  words, 
they  bad  not  In  any  manner  whatever  re- 
sumed tb^r  marital  relations  with  the  In- 
tention of  becoming  reconciled  to  e«<A  oth- 
er, and  the  five  or  six  days  that  elapsed  be- 
tween the  execution  of  the  contract  and  the 
actual  separation  which,  according  to  the  pe- 
tition and  testimony  of  plaintiff,  occurred 
S^tember  25th,  In  no  manner  whatever  dis- 
turbed, vitiated  or  avoided  the  contract. 

[4]  Another  obstacle  to  plaintiff's  right 
to  recover  alimony,  etc.,  is  to  be  found  to  the 
action  of  the  plaintiff  in  not  offering  to  re- 
turn the  money  and  property  she  received. 
We  have  stated  the  substance  of  the  peti- 
tion.   No  such  offer  is  there  made. 

In  a  very  thorough  and  learned  considera- 
tion of  the  status  of  divorce  actions  under 
our  statutes.  Judge  Ellison,  speaking  for  the 
Kansas  City  Court  of  Appeals  in  Gllsey  v. 
Gilsey,  198  Mo.  App.  605,  201  S.  W.  588,  held 
that  where  the  wife  entered  Into  a  contract 
of  settlement  and  separation  In  which  -all 
money  and  property  rights  and  obligations 
were  adjusted  In  consideration  of  the  bos- 
band  paying  her  a  certain  sum  of  money, 
she  cannot  then  bring  an  action  for  divorce 
and  alimony  and  seek  to  repudiate  the  con- 
tract without  tendering  back  the  sum  re- 
ceived by  her  under  the  contract,  holding 
that  the  action  under  the  statutes  for  di- 
vorce, where  there  has  been  a  valid  mar- 
riage, is  not  an  action  in  equity  under  our 
statute  although  formerly  it  was  within  the 
Jurisdiction  of  the  ecclesiastical  courts.  We 
have  no  such  courts.  "Jurisdiction  to  our 
courts,"  says  Judge  Ellison,  "Is  dependent 
upon  the  statute  and  the  action  may  be  said 
to  be  statutory,"  and  that  "where  a  tender 
is  requisite  in  matotalntog  a  cause  of  action 
and  none  is  pleaded,  Judgment  may  be  ren- 
dered on  the  pleading."  That  is  this  case. 
Plaintiff  makes  no  offer  whatever  to  return 
the  money  which  she  received  or  the  proper- 
ty which  was  turned  over  to  her  or  any  part 
of  It.  She  is  not  entitled,  therefore,  to 
award  of  alimony  or  suit  money  to  this  case. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

AIiIiEN  and  BECKMR,  33.,  concur. 
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GRAIN  V.  MoKINLEY.     (No.  2574.) 

(Springfield  C!ouTt  of  Appeals.     Missouri. 
June  5,  1920.) 

1.  AppMl  XHd  amr  «=9994(2) —Appellate 
oeurt  eaanet  interfere  with  Judgment  of  Jury 
«e  te  orediUlity  ef  witnensee. 

The  jury  was  the  judge  of  weight  of  evi- 
dence and  credibility  of  witnesses;  and,  if  there 
were  facts  and  drcamstances  in  evidence  which 
juslified  jury  in  disbelieviDg  plaintiff,  it  was 
their  right  and  province  to  do  so,  and  t]>e  ap- 
pellate court  cannot  Interfere. 

2.  Evidence  «=3589— Jury  cannot  find  contrary 
te  evidence  artitrarily. 

Where  plaintiff  made  a  prima  facie  case, 
defendant  cannot  rely  to  sustain  verdict  for  him 
entirely  on  the  proposition  that  the  verdict 
must  stand,  merely  because  the  jury  chose  to 
disbelieve  plaintiff;  a  jury  must  have  some 
reason  other  than  arbitrary  choice  to  find  con- 
trary to  evidence. 

3.  Broilers  «s»88(l)— Case  for  Jury  In  view 
of  evidence  making  prima  fade  case  and 
tending  to  Impeadi. 

In  action  for  commission  on  loans  and  ab- 
stracts made  by  defendant,  case  held  for  jury 
under  evidence  making  a  prima  facie  case  for 
plaintiff  and  evidence  tending  to  impeach  him 
as  a  witness. 

4.  Trial  «s»236(l)  — inetraetion  Jury  might 
eeaeider  witness'  'Hdiaraeter"  as  liearing  oa 
credibility  net  erroneous. 

In  action  for  commission  on  loans  and  ab- 
stracts made  by  defendant,  instruction  jury 
were  judges  of  credibility  of  witnesses  and 
weight  to  be  given  their  testimony,  and  that 
in  determining  weight  of  testimony  of  a  wit- 
ness the  jury  might  consider  his  character 
for  truth,  veracity,  or  morality,  if  shown  by 
evidence,  held  not  erroneous,  because  not  us- 
ing "reputation"  instead  of  "character." 

5.  New  trial  €=9l04(l)— Refusal  for  cumula- 
tive newly  discovered  evidence  'proper. 

Where  alleged  newly  discovered  evidence 
was  merely  cumulative,  it  was  not  error  to 
refuse  to  grant  new  trial  on  its  account. 

6.  Appeal  and  error  «=3l003— Court  cannot  In- 
terfere with  verdict  as  against  weight  of 
evidence. 

The  Court  of  Appeals  cannot  interfere  with 
a  verdict  merely  because  it  thinks  it  contrary 
to  the  weight  of  the  evidence. 

Appeal  from  Clrctiit  Court,  Texas  County ; 
Ia  B.  Woodside,  Judge. 

Suit  by  I.  Harry  Crain  against  D.  P.  Mc- 
Kinley.  From  Judgment  for  defendant,  plaUt- 
tlff  appeals.    Affirmed. 

Barton  &  Impey,  of  Houston,  for  appellant 
Lamar,  Iiamar  &  Lamar,  o£  Houston,  for 
respondent 

BRADLEY,  J.  Plaintiff  sued  in  a  Justice 
of  the  peace  court  to  recover  $158.40,  claim- 
ed to  be  due  blm  from  defendant  as  commls- 
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slon  on  some  loans  and  abstracts  made  by  de- 
fendant Plaintiff  recovered  In  the  justice 
court,  but  on  appeal  to  the  circuit  court  de- 
fendant prevailed,  and  plaintiff  appealed. 

Defendant  was  a  loan  agent,  and  seems 
also  to  have  been  doing  some  abstract  busi- 
ness. Plaintiff  was  engaged  in  the  real  estate 
business.  Plaintiff  claimed  that  he  had  an 
agreement  with  defendant  by  which  be  was 
to  have  50  per  cent  of  the  commission  on 
any  loan  he  procured  for  defendant,  and  20- 
per  cent  of  any  abstract  fee  procured  for  de- 
fendant He  claimed  that  he  procured  and 
caused  certain  loan  applicants  to  go  to  de- 
fendant, to  whom  defendant  made  loans,  and 
that  of  the  commission  received  by  defend- 
ant on  these  loans  he  (plaintlCT)  was  entitled 
under  his  agreement  to  1151.50.  Under  the 
agreemoit  concerning  abstracts  plaintiff 
claimed  $18.40.  He  credited  his  account  with 
$11.50  for  abstract  work  for  himself,  leaving 
a  balance  alleged  to  be  due  of  $158.40. 

Plaintiff  testified  positively  to  his  alleged 
agreement  and  to  each  item  in  his  account, 
and  was  corroborated  by  other  witnesses. 
Defendant  was  not  present  at  the  trial,  and 
there  was  no  evidence  offered  on  his  behalf, 
except  some  evidence  tending  to  Impeach 
plaintiff.  Defendant  had  lived  In  Texas 
county  about  10  years,  except  for  a  few 
months  prior  to  the  trial.  T.  J.  Hale,  who 
had  held  the  otUce  of  probate  Judge,  testified 
that  the  general  reputation  of  defendant  for 
morality  In  that  community  was  not  good. 
W,  W.  Day,  In  the  creamery  business,  testl-; 
fled  that  plaintiff's  general  reputation  in  that 
community  for  truth,  veracity,  and  morality 
had  not  been  good  as  far  as  he  had  beard. 
Jack  McGasklU  testified  that  he  had  lived  in 
Houston  for  16  years,  and  that  he  bad  tieen 
acquainted  with  plaintiff  4  or  5  years. 

"Q.  Are  you  acquainted  with  his  (plaintiff's) 
general  reputation  here  in  Houston  among  the 
people  .that  know  him  as  to  truth  and  veracity 
and  morality?  A.  I  don't  know  as  I  could 
say  as  to  the  truth  absolutely,  but  as  to  the 
rest  of  it  I  think  I  am  acquainted  with  it.  Q. 
What  is  it,  good  or  bad?  A.  I  wouldn't  con- 
sider it  goo£  I  don't  think  I  ever  beard  the 
question  of  his  truthfulness  discussed,  but 
the  rest  of  it  I  have  heard  plenty  said  about  it." 

Taylor  Wilson  testified  that  he  did  not 
know  much  about  plaintifTs  general  reputa- 
tion for  morality,  but  that  the  people  said  It 
wasn't  extra  good;  that  he  never  heard 
plaintiff's  reputation  for  truth  questioned. 
Plaintiff  on  cross-examination  admitted: 

"I  liave  been  convicted  of  a  felony  in  this 
court  I  was  never  convicted  of  crime  until 
I  came  to  Texas  county.  Since  I  came  here 
I  have  been  convicted  about  twice,  here  and  in 
Dent  county." 

Plaintiff  made  no  oujectlon  to  the  charac- 
ter of  questions  elldtlng  evidence  as  to  gen- 
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eral  repatatlon  for  trnth  and  morality,  nor 
did  be  make  any  objections  aa  to  tbe  an- 
swers given.  At  tbe  close  of  tbe  case  tbe 
court  of  its  own  motion  gave  tbis  instruc- 
tion: 

"The  jnry  are  the  Judges  of  the  credibiHty 
of  the  witnesses  and  the  weight  and  value  they 
will  give  to  their  testimony.  In  determining 
tbe  weight  you  will  give  to  the  testimony  of 
a  witness  you  may  take  into  consideration  the 
character  of  such  witness  for  truth  and  verac- 
ity, or  morality,  if  shown  by  tbe  evidence." 

With  bis  motion  for  a  new  trial  plaintiff 
filed  tbe  affidavit  of  one  Henry  Britton,  in 
which  affidavit  affiant  stated  tbat  tbe  de- 
fendant, McKinley,  told  affiant: 

"That  he  (McKinley)  owed  plaintiff  one  hun- 
dred and  fifty  odd  dullars,  that  plaintiff  was 
about  to  sue  him,  and  he  would  have  to  get 
some  money  from  tbe  bank,  and  it  would  be 
necessary  for  him  to  have  some  help,  and  asked 
affiant  whether  he  ever  helped  persons  un- 
der such  conditions,  and  that  so  far  as  affiant 
knows  neither  plaintiff  nor  bis  attorney  knew 
anything  about  the  conversation  aforesaid  an- 
tU  Friday,  the  25th  day  of  April,  1919." 

Tbe  trial  was  on  April  23d.  Plaintiff 
sought  a  new  trial  on  tbe  ground,  among 
others,  of  newly  discovered  evidence,  and 
this  affidavit  contains  tbe  evidence  referred 
to.  Plaintiff  and  bis  attorneys  who  repre- 
sented him  In  the  circuit  court  filed  affidavits 
with  the  motion  as  to  their  diligence  and 
failure  to  discover  this  evidence.  There  was 
also  filed  a  counter  affidavit  of  tbe  attorney 
who  represented  plaintiff  in  the  Justice  court. 
Tbe  counter  affidavit  stated  tbat  the  affiant 
was  attorney  for  plaintiff  in  the  Justice 
court,  "and  aa  such  attorney  filed  such  sralt, 
and  was  attorney  for  plaintiff  some  time 
thereafter,  andVhile  such  attorney  for  plain- 
tiff learned  of  and  knew  what  Henry  Brit- 
ton would  testify  in  said  cause,  and  there- 
after Craln  wrote  affliant,  and  said  he  was 
afraid  for  affiant  to  try  said  cause  on  ac- 
count of  J.  L.  McKinley  being  on  defendant's 
bond,  and  therefore  he  (the  affiant)  saldj  noth- 
ing to  him  (plaintiff)  about  Britton'a  testi- 
mony. The  bond  referred  to  is  defendant's 
appeal  bond. 

[1,2]  Plaintiff  makes  three  assignments  in 
effect  as  follows:  That  there  is  no  evidence 
to  support  the  verdict ;  that  tbe  court  erred 
in  giving  tbe  Instruction;  tbat  tbe  court 
should  have  granted  a  new  trial  on  tbe 
ground  of  newly  discovered  evidence.  Plain- 
tiff could  not  have  recovered  unless  the  Jury 
lK?Ileved  him.  While  his  witnesses  corrob- 
orated him  in  many  particulars,  yet  there 
was  no  evidence  upon  which  he  could  have 
recovered,  except  that  his  evidence  be  be- 
lieved, and  tbe  Jury  evidently  did  not  believe 
him.  The  Jury  was  the  Judge  of  the  wtight 
of  tbe  evidence  and  credibility  of  tbe  wit- 
nesses, and  if  there  were  facts  and  circum- 


stances In  evidence  which  Justified  the  Jury 
In  disbelieving  plaintiff,  that  was  their  right 
and  province,  and  an  appellate  court  has  no 
right  to  Interfere.  Plaintiff  made  a  prima 
fade  case,  and,  except  for  the  impeaching 
evidence,,  the  court  no  doubt  would  have  di- 
rected a  verdict  Defendant  cannot  rely  en- 
tirely upon  the  proposition  that  the  Jury's 
verdict  must  stand  merely  because  It  chose 
to  disbelieve  plaintiff.  A  Jury  must  have 
some  reason  other  than  mere  arbitrary  choice 
to  find  contrary  to  the  evidence.  It  was  so 
held  id  Reichenbach  v.  EUerbe,  115  Mo.  588, 
22  S.  W.  573,  but  it  seems  that  the  Supreme 
Court  held  otherwise  in  (jannon  v.  Oas  Ught 
Co.,  145  Mo.  502,  46  S.  W.  968,  47  S.  W.  907. 
43  U  R.  A.  605.  But  In  tiutbrie  v.  Holmes, 
272  Mo.  215,  198  S.  W.  854,  Ann.  Cas.  1918D, 
1123,  tbe  Supreme  Court  held  that  a  Jury 
could  not  arbitrarily  disregard  facts  which 
completely  shattered  a  prima  fade  ca^  baaed 
on  a  presumption  of  fact  We  recently  bad 
occasion  to  consider  this  question  to  some  ex- 
tent in  Kazee  v..  Insurance  Co.,  217  S.  W. 
339. 

[3]  An  elaborate  discussion  of  the  law  rel- 
ative to  this  question  may  be  found  in  the 
dissenting  opinion  of  Judge  Marshal  in  Gan- 
non v.  Gas  Ldght  Co.,  supra,  and  the  doctrine 
announced  therein  seems  to  be  the  rule  now 
In  this  state.  But  no  case  has  gime  to  the 
extent  of  holding  that,  where  there  la  Im- 
peaching evidence  of  tbe  wltnessea  by  whom 
the  prima  facie  case  is  established,  it  is  not 
then  the  sole  province  of  the  Jnry  to  believe 
or  disbelieve  as  they  may  choose.  Except 
for  the  evidence  tending  to  impeadi  plaintiff, 
he  would  have  6een  entitled  to  a  directed 
verdict,  but  under  the  facts  here  the  case  was 
certainly  for  the  Jury,  and  not  the  court. 
This  disposes  of  plaintiff's  contention  that 
there  was  no  evidence  to  support  the  verdict. 

[4-1]  We  do  not  think  that  any  error  was 
committed  In  giving  tbe  Instruction  com- 
plained of.  It  is  contended  that  the  use  of 
the  words  "character"  and  "morality"  in  the 
instruction  constitutes  reversible  error.  The 
word  "reputation"'  perhaps  shotild  have  been 
used  Instead  of  "character,"  but  we  do  not 
think  that  plaintiff  was  In  anywise  prej- 
udiced. His  general  reputation  for  morality 
might  be  considered  as  affedlng  his  credibil- 
ity. We  do  not  think  tbat  plaintiff  has  any 
ground  to  complain.  He  made  no  objections 
to  the  evidence  as  to  his  reputation  for  moral- 
ity, and  requested  no  Instruction.  He  had  a 
right  to  present  instructions,  but  did  not  dQ 
so.  Nor  do  we  think  that  the  court  abased 
its  discretion,  and  committed  reversible  error 
in  refusing  to  grant  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  The 
alleged  newly  discovered  evidence  was  mere- 
ly cumulative,  and,  such  being  the  case.  It 
was  not  error  to  refuse  to  grant  the  new 
trial.  Remfry  v.  Insurance  Co.,  196  B.  W. 
776,     Finding  tbat  this  new  evidence  was 
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merely  comulatlve,  and  that  tbe  court  did 
not  abuse  its'  dlscretioii,  It  is  not  necessary 
to  go  into  tbe  question  as  to  whether  plaln- 
Iff  was  or  was  not  bound  by  the  knowledge 
of  his  lirst  attorney  in  this  cause.  We  have 
no  right  to  interfere  with  a  verdict  merely 
because'  we  may  tblnic  It  contrary  to  tbe 
weight  of  the  evidence.  If  an  appellate  court 
exercised  such  function,  then  the  verdict  of 
a  Jury  would  be  no  more  than  a  recommenda- 
tion.   The  Judgment  Is  affirmed. 

STCRGIS,  P.  J.,  and  FARRINGTON,  J., 
concur. 


STEPHENS  V.  CURTN^R.    (No.  26t6.) 

(Springfield  <3oart  of  Appeals.    Misaoari.    June 
6,  1920:) 

1.  Infants  «=384— N«xt  friend  may  reoelva  pay- 
ment of  ]ailgment. 

Rev.  St.  1909,  §S  1744.  1745,  relating  to  the 
appointment  of  a  next  friend  for  mfnor  plain- 
tiffs, contemplates  that  payment  of  the  judg- 
ment in  sach  suit  should  be  ts  the  next  friend. 

2.  Infanta  <S=>8I— Failure  to  give  bond  does 
not  affect  next  friond'a  right  to  reoelve  pay- 
ment of  judgmeut. 

Since  the  giving  of  a  bond  by  the  next  friend 
of  an  infant  is  left  to  tbe  discretion  of  tbe 
court  or  officer  making  the  appointment,  the 
fact  that  no  bond  is  given  because  none  is  re- 
quired will  not  affect  the  .right  of  the  next 
friend  to  receive  payment  of  judgment  debt. 

3.  Infants  «=>84— A  eompromlta  of  Judgment 
debt  with  Infant  plaintiffs  held  Invalid. 

Where  defendant  in  a  suit  by  infant  plain- 
tiffs settled  tbe  judgment  by  paying  to  the  in- 
fants only  a  small  part  of  what  was  due,  such 
settlement,  disapproved  by  the  infant's  next 
friend,  was  invaUd. 

4.  Compromise  and  settiameat  «s»6(l)--Pay> 
ment  of  part  of  an  undisputed  debt  does  not 
discharge  the  whole  debt. 

The  payment  of  a  part  only  of  an  undisput- 
ed debt  cannot  be  held  to  discharge  the  whole, 
altbongh  such  was  tbe  agreement  of  the  parties. 

5.  Replevia  «=35— Property  taken  under  pro- 
cesa  oaanot  be  ropleviad. 

It  is  a  valid  defense  in  a  replevin  suit  to 
show  that  the  property  in  question  has  been 
seized  under  process,  execution,  or  attachment 
against  plaintiff's  property. 

0.  Replevin   <»=>3 1— Affidavit    that   "property 
was  not  seized  under  valid  process"  held  In- 
sBfllcient. 
Under  Rev.  St.  1909,  {{  2637,  7759,  requir- 
ing a  replevin  affidavit  to  allege  that  the  prop- 
erty has  not  been  seized  under  process,  where 
property  is  to  be  taken  in  advance  of  the  re- 
plevin judgment,  the  plaintiff,  seeking  to  re- 
cover property  levied  on  under  execution  in.  a 
sait  by  infants,  could  not  evade   such  provi- 
sion by  alleging  that  the  property  was  not  seiz- 
ed under  any  "valid  process  or  execution." 
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7.  Replevin  «=35— Officer  held  not  liable  for 
failure  to  release  levy. 
Where  no  payment  is  made  to  the  officer 
levying  an  execution,  and  the  claim  is  made,  but 
disputed,  that  the  payment  has  been  made  to 
the  execution  plaintitF,  such  officer  should  not 
be  held  liable  bi  replevin  on  his  refusal -to  re- 
lease the  levy. 

Appeal  from  Glrcnlt  Ooart,  Pemiscot  Coun- 
ty; Sterling  H.  McOartj,  Jndga 

Replevin  by  J.  W.  Stephens  against  WUce 
Curtuer.  Judgment  for  defendant,  and  plain- 
tiff appeals.    AjSirmed. 

Mayes  St  Oossom,  of  Claruthersvllle,  for  ap- 
pellant. 

M.  O.  Morris,  Sam  J.  Corbett,  and  Ward  * 
Reeves,  all  of  Caruthersvlllfe,  for  respondent. 

STORGIS,  P.  J.  This  is  a  suit  bi  reple^'b^ 
for  a  quantity  'of  whisky.  This  property  was 
owned  by  plaintiff,  and  was  seized  and  taken 
from  bis  possession  by  tbe  defendant,  a  con- 
stable, under  and  by  virtue  of  executions  Is- 
sued by  a  justice  of  the  peace.  Tbere  were 
four  several  judgments,  tbe  validity  of  which 
are  not  questioned,  rendered  against  this 
plaintiff  in  a  Justice  of  the  peace  court  in 
favor  of  four  minor  negro  boys,  each  being  a 
plaintiff  in  one  of  such  suits.  In  tbe  pro- 
ceedings in  the  justice  'court  resulting  In 
these  Judgments  the  plaintiffs  being  minors, 
tbe  justice  appointed  M.  O.  Morris,  as  next 
friend  of  each  such  plaintiff  under  tbe  provi- 
sions of  section  7435,  R.  S..1909,  and  tbe  suits 
were  conducted  in  tbe  names  of  such  minors 
by  M.  O.  Morris  as  next  friend.  Judgments 
in  each  of  such  suits  were  obtained  in  tbe 
Justice  court  and  in  due  time  four  several, 
executions  were  Issued  and  placed  In  the 
bands  of  the  defendant  constable  for  collec- 
tioQ.  Under  such  executions  the  constable 
levied  on  and  seized  tbe  whisky  in  question. 
Thereupon  this  plaintiff,  tbe  execution  de- 
fendant, instituted  this  suit  in  replevin  in 
tbe  circuit  court,  and  on  giving  bond  tbe 
replevin  writ  issued,  and  under  it  plaintiff 
regained  from  the  constable  tbe  whisky  on 
which  the  constable  had  levied  tbe  executions 
mentioned. 

The  plaintiff's  claim  is  that,  after  tbe  con- 
stable had  the  executions  against  bim  in  his 
hands  for  collection,  he  effected  a  settlement 
with  tbe  several  execution  plaintiffs,  whereby 
each  of  such  plaintiffs  gave  him  a  receipt  in 
full  for  tbe  amount  due  on  the  respective 
Judgments  and  executions ;  that  this  plaintiff 
then  paid  the  costs  in  each  case,  and  de- 
manded that  tbe  executions  be  returned  sat- 
isfied. Tbe  next  friend  of  such  minor  exe- 
cution plaintiffs  was  not  consulted  in  refer- 
ence to  the  alleged  settlements,  and  refused 
to  sanction  such  settlement  made  by  his 
wards,  and  Instructed  tbe  constable  to  pro- 
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ceed  to  enforce  the  execntlona.  The  constable 
therefore  refused  to  release  the  property 
levied  on,  and  this  suit  In  replevin  was  Insti- 
tuted. The  judgment  In  the  trial  court  was 
for  defendant,  and  plaintiff  appeals. 

The  position  of  plaintiff  is  that  he  had  a 
right  to  settle  the  judgment  debts  directly 
with  the  minor  plaintiffs  on  terms  satisfac- 
tory to  them,  Mthout  consulting  the  next 
friend  of  such  minors,  who  had  been  appoint- 
ed such  and  conducted  the  suit  for  them; 
that,  having  made  settlement  with  such  ex- 
ecution plaintiffs  and  obtained  receipts 
against  the  judgment  debts,  the  executions 
became  functus  officio,  and  the  constable  no 
longer  had  a  right  to  hold  his  property  there- 
under; that  under  such  facts  replevin  is  a 
proper  remedy  against  this  constable  to  re- 
gain the  property. 

[1-4]  There  are  several  reasons,  we  think, 
why  plaintiff  cannot  recover  in  this  action. 
The  matter  most  discussed  in  the  briefe  and 
argument  is  the  right  of  a  judgment  defend- 
ant, in  a  suit  wherein  the  plaintiff  is  a  minor 
and  sues  by  next  friend,  to  settle  the  judg- 
ment by  paying  the  amount  thereof  directly  to 
the  minor  plaintiff  instead  of  to  his  next 
friend.  That,  however,  is  not  the  concrete 
case  here  presented.  Had  this  plaintiff  paid 
the  judgments  In  full  to  the  minor  execution 
plaintiffs,  a  more  difficult  question  would  be 
presented.  The  provisions  of  our  statutes 
with  reference  to  appointment  of  a  next 
friend  for  minor  plaintiffs,  providing  for  the 
giving  of  a  bond  by  such  friend  conditioned 
to  account  to  such  Infant  for  the  money  and 
property  received  in  such  suit,  clearly  con- 
templates that  payment  of  the  judgnient 
should  be  to  the  next  friend.  Sections  1744, 
1745,  R.  S.  190© ;  Aley  v.  Railroad,  211  Mo. 
460,  476,  111  S.  W.  102.  As  the  giving  of  a 
bond  is  left  to  the  discretion  of  ttxi  court  or 
officer  making  the  appointment  of  a  next 
friend,  the  fact  that  none  is  given  because 
none  is  required  would  not  affect  the  right  of 
the  next  friend  to  receive  the  payment  of  the 
judgment  debt.  In  the  present  case,  however, 
the  judgment  defendant  in  the  suits  by  the 
mhior  plaintiffs  did  not  pay  the  full  amount 
of  the  judgment  debts  to  such  plaintiffs.  He 
undertook  to  settle  same  In  full  by  paying 
only  a  small  part  of  what  was  due.  This  he 
could  not  do.  Even  before'  final  judgment, 
when  the  matter  Is  yet  in  dispute,  a  court 
could  hardly  hold  as  valid  and  binding  a 
contract  of  compromise  settlement,  made  by 
the  infant  plaintiff  without  the  consent  of 
the  next  friend  having  control  of  the  litiga- 
tion. '  Clearly  such  compromise  settlement 
would  not  be  binding  after  final  judgment 
In  favor  of  the  infants,  for  then  there  is  no 
disputed  claim  to  settle.  Even  In  the  case 
of  an  adult  the  payment  of  a  part  only  of  an 
undisputed  debt  cannot  be  held  to  discharge 
the  whole  though  such  was  the  agreement  of 
the  parties.    The  payment  of  a  part  only  of 


what  one  is  bound  in  law  to  pay.  does  not  dis- 
charge the  residue,  though  paid  under  such 
agreement.  Chamberlain  v.  Smith,  110  Mo. 
App.  657,  660,  85  S.  W.  645 ;  WUIls  v.  Oam- 
mill,  67  Mo.  730;  Price  .v.  Cannon,  3  Mo. 
453;  Winter  v.  Railroad,  73  Mo.  App.  173, 
1»3;  Moore  v.  Bank,  22  Mo.-  App.  684,  686; 
Swaggard  t.  Hancock,  25  Mo.  At^.  696,  006; 
Harrlson  v.  Iron  Works,  96  Mo.  App.  848,  70 
S.  W.  261 ;  Hawthorn  Lumber  Co.  v.  Lee  Jot' 
dan  Lumber  Co.,  167  Mo.  App.  201, 151  S.  W. 
190;  Scott  v.  Parkview  Realty  Co,  241  Mo. 
112, 146  S.  W.  48.  In  this  case  plaintiff  claims 
that  he  made  a  settlement  in  full  of  the  final 
judgment  in  favor  of  Louis  Cobb  for  (9.60  by 
payment  of  $1.60,  and  a  judgment  in  favor  of 
Fred  Alexander  for  $24  by  payment  of  |5. 
The  other  judgments  were  settled  in  like  pro- 
portions. Sucb  paymaits  did  not  satisfy  the 
executions  and  the  next  friend  of  the  minor 
plaintiff  was  right  in  directing  the  constable 
not  to  release  the  property  levied  on  thereun- 
der. The  executions  and  judgments  were  not 
discharged  and  the  defendant  ccmstable  right- 
ly refused  to  release  the  property. 

£(,  •]  Another  barrier  to  plaintiff's  recovery 
in  r^levin  Is  that  the  property  in  question 
had  been  seized  under  execution  against  the 
plaintiff.  It  is  a  valid  defense  in  a  replevin 
suit  to  show  that  the  property  in  question  has 
been  seized  under  process,  execution,  or  at- 
tachment against  plaintHTs  property. 
Knocbe  ▼.  Perry,  00  Mo.  App.  483 ;  Mortnnd 
V.  Johnson,  140  Mo.  App.  345,  352,  124  S.  W. 
80;  Bosse  v.  Thomas,  3  Mo.  App.  472,  478. 
Where  the  property  Is  to  be  taken  in  advance 
of  the  judgment  in  replevin,  as  it  was  here, 
the  plaintiff  must  allege  under  oath  that  such 
property  "hqs  not  been  seized  under  any  pro- 
cess, execution  or  attachment  against  the 
property  of  the  plaintiff."  Section  7769  and 
2637,  R.  S.  1909.  Plaintiff  sought  to  evade 
this  provlsloh  by  alleging  In  his  replevin  afil- 
davit  that  the  property  was  not  seized  under 
any  valid  process  or  execution  against  his 
property.  We  need  not  decide  whether  a  de- 
fendant In  execution  may  maintain  replevin 
where  the  judgment  in  which  the  execution  is 
Issued  is  void  or  the  execution  itsdf  is  yiAi 
on  its  face,  for  which  there  Is  some  authority 
(34  Cyc.  1369),  as  that  is  not  the  case  pre- 
sented. The  case  of  Railroad  v.  Lowder,  138 
Mo.  533,  39  S.  W.  799,  60  Am.  St  Rep.  565, 
goes  no  further  than  to  hold  that  in  case  of  a 
void  judgment  the  execution  defendant  has 
a  remedy  of  replevin  against  the  purchaser 
at  the  execution  sale.  See,  also,  Ostmann  t. 
Frey,  148  Mo.  App.  284,  128  S.  W.  257.  There 
is  no  pretense  that  these  judgments  In  favor 
of  the  minor  plaintiffs  or  the  executions 
thereon  were  void.  The  most  that  plalntUt 
claims  is  that  he  made  settlement  with  tlie 
minor  plaintiffs  and  paid  th«n  what  they 
agreed  to  accept  in  full  settlement  This,  as 
we  have  seen,  was  not  binding  on  plalntiftS 
or  on  their  next  friend,  and  the  execntions 
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were  not  In  fact  satisfied.  Under  such  facts 
replevin  would  not  lie. 

[7]  Whether  or  not  an  execution  defendant, 
who  has  paid  to  the  officer  having  snch  exe- 
cution the  foU  amount  due  thereon,  can  main- 
tain replevin  against  such  officer,  refusing  to 
release  the  levy,  might  be  a  serious  questidn. 
But  where  no  payment  is  made  to  such  officer, 
and  the  claim  is  made,  but  disputed,  that 
payment  has  been  made  to  the  execution 
plaintiff,  thai  such  officer  ought  not  to  be 
held  liable  In  replevin.  Mowrer  v.  Helfer- 
Bttaie,  80  Mo.  23 ;  Amel  t.  Lendrum,  47  Iowa, 
535;  Kelso  v.  Xoungren,  86  Minn.  177,  90 
N.  W.  316.  The  danse  protecting  property 
seized  under  any  process  from  an  action  In 
replevin  should  not  be  weal^ened  by  Inserting 
the  word  "valid"  after  the  word  any.  Karr 
V.  Stahl,  75  Kan.  387,  89  Pac.  668. 

The  Judgment  as  rendered  is  favorable 
enough  to  the  plaintiff,  and  is  affirmed. 

FABR1N6TON  and  BRADIaEY,  JJ.,  con- 
cur. 


NORMAN  V.  KEY.    (No.  2690.) 

(Springfield   Court   of   Appeals.    Missouri. 
June  5,  1920.) 

1.  Justices  of  the  peace  <8=) 1 01— Attachment 
affidavit  used  In  aid  of  defective  statement. 

Attachment  affidavit  in  an  action  in  a  justice 
court  may  be  used  in  aid  of  a  defective  state- 
ment 

2.  Justices  of  the  peaee  <8s»9l(2)— SUtement 
seeking  to  recover  cotton  as  rent  held  sufli- 
cient. 

A  statement  in  justice  court:  "Arthur  Key 
to  Leslie  Norman,  Dr.  To  one-fourth  of  cotton 
grown  by  Key  on  land  of  Norman,  in  the  year 
of  1918,  as  rent  for  said  land,  $250.00"— AeM  a 
sufficient  statement  when  aided  by  an  attach- 
ment affidavit. 

3.  Justices  of  the  peaee  «=»9I( I)— Statement 
need  be  only  definite  encngh  to  iufom  of 
natoro  of  action. 

A  statement  in  a  juetice  court  need  only  be 
definite  enough  to  inform  defendant  of  the  na- 
ture of  piaintiiTs  demand  and  act  as  a  basis 
for  a  pleading  of  res  judicata. 

4.  Landlord  and  tenant  «=»53(2)— No  formal 
attornment  to  purchaser  of  land  or  renewal 
of  rental  coiitract  necessary. 

No  formal  attornment  of  tenant  to  pur- 
chaser of  land  or  renewal  of  the  rental  contract 
is  required,  since  the  covenant  to  pay  rent 
mDB  with  the  land,  and  an  assignment  of  the 
reversion  carries  the  right  to  the  assignee  to 
sue  for  the  rent,  in  view  of  Rev.  St  1909,  i 
7899. 

5.  Landlord  and  tenant  «=»322— One-fourth  of 
cotton  raised  "at  the  a>""  required  delivery 
by  tenant  at  market  plaee. 

A  tenant  agreeing  to  pay  as  rent  one-fourth 
of  the  cotton  raised  thereon  at  the  gin  thereby 


agreed  to  deliver  the  cotton  to  the  market 
place,  "at  the  gin"  being  place  where  cotton 
was  sold. 

6.  Landlord  and  tenant  «S9326(5, 6)— Tenaat 
failing  to  deliver  orop  as  rent  may  he  sued 
for  noney  value. 

Where  tenant  is  to  pay  landlord  a  part  of 
crop  as  rent,  the  relation  of  landlord  and  tenant 
exists  so  as  to  authorize  a  suit  for  the  money 
value  of  the  portion  of  the  crop  due  the  land- 
lord in  case  the  tenant  sells  or  converts  same 
to  his  own  use,  and  this  is  true  although  the 
landlord  and  tenant  may  be  tenants  in  common^ 
of  the  crop  raised,  and  the  landlord  might  en- 
force, under  proper  circumstances,  his_  right 
to  his  portion  of  the  crop  in  kind,  in  view  of 
Rev.  St  1909,  i  7896. 

7.  Parties  «=»6(2)— Benefieial  owner  of  Ian* 
may  sue  for  rant. 

Where  land  was  sold  and  was  conveyed  to 
a  third  person  instead  of  the  purchaser,  the 
purchaser  could  sue  tenant  for  rent,  being  the 
real  party  in  interest. 

Appeal  from  Circuit  Court,  Pemiscot 
County;  Sterling  H.  McCarty,  Judge. 

Action  by  Ijeslle  Norman  against  Arthur 
Key.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Shepard  &  OHver,  of  CaruthersviUe,  for 
appellant 

Ward  &  Reeves^  of  Camtbersville,  for  re- 
spondent 

STURGIS,  P.  J.  The  whole  controversy 
In  this  case  In  the  trial  court  was  whether 
the  rent  on  a  part  of  a  certain  40  acres  of 
land  in  Pemiscot  county  which  was  cultivat- 
ed by  defendant  In  the  year  1918  should  go 
and  be  paid  to  plaintiff  or  to  W.  A.  Key,  the 
father  of  defendant  The  defendant  ac- 
knowledged owing  the  rent  and  said  that  it 
made  no  money  difference  to  taim  whether 
be  paid  plaintiff  or  bis  father.  Naturally 
enough,  however,  he  defended  this  suit  in 
the  interest  of  bis  father.  The  controversy 
arose  In  this  way:  Plain tUTs  father,  W.  A.. 
Key,  owned  180  acres  of  land  in  Pemiscot 
county  which  he  sold  to  plaintiff  In  the  early 
spring  of  1918.  The  legal  title  to  50  acres 
of  this  land  was  in  said  W.  A.  Key,  but  he 
bad  only  the  equitable  title  to  the  other  80 
acres,  having  purchased  the  same,  but  bad 
not  received  a  deed  or  paid  all  the  purchase 
money.  When  W.  A.  Key  sold  this  land  to 
plaintiff,  Norman,  be  made  the  deed  to 
plaintiff  for  the  50  acres,  but  for  convenience 
W.  A.  Key's  vendor  of  the  80  acres  made  the 
deed  direct  to  plaintiff.  W.  A.  Key  bad  tak- 
en possession  of  the  land  prior  to  selling  to 
plaintiff,  and  had  rented  a  portion  of  one  40 
to  bis  son,  this  defendant,  to  cultivate  for 
the  season  of  1918,  though  at  that  time  no 
crops  had  l)een  planted.  W.  A.  Key  claims, 
or  rather  the  defendant  makes  such  claim 
for  him,  that  when  he  sold  the  land  to  plain- 
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tiff  he  reserved  and  was  to  have  the  rent  on 
this  one  40  for  the  season  of  1918.  Plaintiff 
denies  this  and  says  no  reservation  of  rent 
on  any  of  the  land  was  made  by  W.  A.  Key, 
the  vendor.  This  was  the  matter  thi«shed 
out  at  the  trial  below,  and,  while  no  reserva- 
tion of  rent  was  made  In  the  deeds  convey- 
ing the  land  to  plaintiff,  the  court  permitted 
oral  evidence  on  behalf  of  defendant  that 
such  was  the  real  agreement  of  the  parties. 
PlalntlfTs  evidence  Is  that,  when  he  purchas- 
ed this  land,  not  only  was  he  to  have  the 
rent  for  1918,  but  that  he  and  the  vendor, 
W.  A.  Key,  went  to  the  tenants,  Including 
this  defendant,  and  Informed  them  of  plain- 
tiff's purchase  of  the  land,  that  he  was  to 
have  the  rent  on  same,  and  that  defendant 
consented  to  the  arrangement.  Defendant's 
evidence,  Including  W.  A.  Key  as  a  witness, 
was  to  the  contrary,  and  that  W.  A.  Key  re- 
served and  was  to  have  the  rent  on  this  par- 
ticular forty  acres.  We  need  not  review  the 
conflicting  evidence,  as  defendant  concedes 
here  that  the  jury's  finding  on  this  contro- 
verted fact  in  plalntlfTs  favor  is  binding  on 
this  court.*  We  only  desire  to  point  out  that 
this  was  the  controverted  issue — the  merits 
of  the  case — and  that  the  Jury  found  for 
plaintiff  that  he  is  entitled  to  the  rent,  and 
not  defendant's  father.  The  Judgment  was 
for  plaintiff,  and  defendant  appeals. 

[1-3]  The  case  originated  In  a  justice 
court,  and  defendant's  first  point  here  is 
that  the  statement  filed  in  the  justice  court 
is  wholly  insnfflclent,  states  no  cause  of  ac- 
tion whatever,  and  will  not  support  the  judg- 
ment. This  point  Is  raised  here  for  the  first 
time.    The  statement  reads: 

"Arthur  Key  to  Leslie  Norman,  Dr.  To  one- 
fourth  of  cotton  grown  by  Key  on  land  of  Nor- 
man, in  the  year  of  1918,  as  rent  for  said  land, 
$260.00." 

The  suit  was  by  attachment,  and  the  affi- 
davit for  attachment  states  that  defendant 
"is  Justly  indebted  to  this  affiant  in  the  sum 
of  $250  for  the  annual  rent  of  15  acres  of 
cotton  which  said  defendant  had  been  rais- 
ing on  the  land  of  this  affiant  during  the 
year  1918  on  the  northwest  quarter  of  the 
southwest  quarter,  17 — n — 11,  and  that  said 
sum  of  $250  Is  now  due  and  payable."  The 
statement  Itself  clearly  means  that  plaintiff 
claims  that  defendant  owes  him  $250,  the 
value  of  one-fourth  of  the  cotton  grown  by 
defendant  on  land  of  the  plaintiff,  Norman, 
In  the  year  1918  as  rent  for  said  land.  The 
affidavit  in  attachment  Is  still  more  explicit 
in  describing  the  land  and  stating  that  the 
amount  claimed  is  for  the  rent  on  land  own- 
ed by  plaintiff  and  which  defendant  planted 
In  cotton.  The  attachment  affidavit  may  be 
used  in  aid  of  the  defective  statement  (Hol- 
man  v.  Kerr,  44  Mo.  App.  481),  if  Indeed  It 
needs  any  aider,  and  we  are  not  holding 
that  it  does.    Under  the  Informal  method  of 


pleading  allowed  in  justice  courts  we  have 
no  hesitation  in  holding  this  sufficient.  A 
statement  In  a  justice  court  need  only  be 
definite  enough  to  inform  the  defendant  of 
the  nature  of  plaintifrs  demand  and  act  as 
a  basis  for  a  plea  of  res  judicata.  Guaran- 
tee Fixture  Co.  ▼.  Baseball  Co.,  152  Mo.  App. 
601,  604,  133  S.  W.  849 ;  Rundleman  v.  Boil- 
er Works,  178  Mo.  App.  642,  161  S.  W.  609. 
The  defendant  had  in  fact  no  trouble  in  as- 
certaining and  trying  out  the  real  question 
involved,  and  raises  this  point  for  the  first 
time  after  this  appeal.  We  overrule  this 
assignment  of  error. 

[4]  The  defendant  bases  several  assign- 
ments of  error  on  the  ground  that  the  rela- 
tion of  landlord  and  tenant  never  existed 
between  plaintiff  and  defendant.  This  con- 
tention is  based  on  the  fact  that  defendant 
rented  this  land  from  his  father,  the  former 
owner,  that  plaintiff  became  the  owner  there- 
after, never  was  In  actual  possession  of  the 
land,  and  no  rental  contract  was  ever  made 
between  them.  In  this  defendant  is  mistak- 
en. The  plaintiff's  evidence,  which  the  ju- 
ry believed,  is  to  the  effect  that  when  W.  A. 
Key  sold  this  land  to  plaintiff  they  together 
went  to  defendant.  Informed  him  of  the  fact 
and  that  the  rent  yr&at  to  plaintiff,  and  de- 
fendant acquiesced  in  this  agreement.  No 
formal  attornment  of  the  tenant  to  the  pur- 
chaser of  land  or  renewal  of  the  rental  con- 
tract is  required,  since  the  covenant  to  pay 
rent  runs  with  the  land,  and  an  assignment 
of  the  reversion  carries  the  right  to  the  as- 
signee to  sue  for  the  rent.  McDonald  v. 
May,  96  Mo.  App.  236,  242,  69  S.  W.  I(e9; 
Bradford  v.  Tilly,  65  Mo.  App.  181.  Such 
also  is  oar  statute,  section  7899,  B  S.  1909. 
When,  therefore,  the  lessor  of  this  land,  W. 
A.  Key,  sold  and  conveyed  or  caused  to  be 
conveyed  this  land  to  plaintiff,  the  relation 
of  landlord  and  tenant,  so  far  at  least  as 
gave  plaintiff  the  right  to  sue  for  the  rent 
is 'concerned,  did  exist  between  plaintiff  and 
defendant.  The  cases  cited  by  defendant, 
Kdmonsou  v.  Kite,  43  Mo.  176.  McLangtalin 
v.  Dunn,  45  Mo.  App.  645,  and  Peclt  ▼.  Dnn- 
nevant,  148  Mo.  App.  69,  127  S.  W.  678,  hold- 
ing that  an  action  for  rent  or  for  use  and  oc- 
cupation, will  not  lie  unless  the  relation  of 
landlord  and  tenant  is  shown  to  exist,  are 
cases  where  the  defendant  was  not  a  tenant 
at  all,  but  a  trespasser  or  the  like.  Here  the 
defendant  acknowledges  his  tenancy  of  this 
land  and  that  he  owes  the  rent,  and  the  only 
question  Is  whether  the  rent  was  reserved 
by  and  Is  due  the  original  owner  and  lessor 
or  passed  with  the  land  to  this  plaintiff  as 
purchaser  and  owner  at  the  time  the  rent 
was  due.  That  question  has  been  settled  in 
plaintiff's  favor. 

[5,6]  The  evidence  shows  that  in  renting 
this  land  the  defendant  agreed  to  pay  as 
rent  one-fourth  of  the  cotton  raised  thereon 
at  the  gin.     "At  the  gin"  was  the  place 
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where  cotton  ^as  Bold,  and  this  meant  that 
the  tenant  was  to  deliver  the  cotton  to  the 
market  place  where  sold.  Usually  the  mar- 
ket price  of  the  cotton  was  then  paid  to  the 
tenant  for  the  landlord  or  deposited  In  a 
bank  for  him.  In  this  case  the  tenant  sold 
the  cotton,  collected  the  money,  and  refused 
to  pay  It  over  to  plaintiff.  After  this  suit 
was  commenced  he  says  that  he  paid  It  to 
his  father.  Def«idant  suggests, '  if  we  tm- 
derstand  his  point,  that,  as  the  rent  was 
payable  in  kind,  such  fact  made  plaintiff 
and  defendant  tenants  in  common  of  the  cot- 
ton, and  that  plaintiff  could  not  sue  for  and 
recover  a  money  judgment  as  for  cash  rent 
Our  statute  (section  7896)  recognizes  the 
right  cf  the  landlord  to  sue  for  the  rent  due 
even  by  attachment  "whether  the  same  be 
payable  in  money  or  other  thing" — that  is, 
part  of  the  crop  raised.  In  Caruthers  v. 
Williams,  53  Mo.  App.  181,  and  58  Mo.  App. 
aOO,  the  court  held  that— 

"If  the  tenant  by  negligence  or  other  fault 
fails  or  refuses  to  harvest  and  deliver  the  crop, 
he  fails  to  render  the  rent  agreed." 

This  was  said  In  a  suit  by  attachment  for 
rent.  The  case  of  Cramer  v.  Nelson,  128  Mo. 
App.  303,  107  S.  W.  460,  Cited  by  defendant. 
Is  a  suit  for  rent  of  a  farm,  said  rent  being 
"one-half  of  all  grain  In  the  crib,"  in  whiai 
plaintiff  prayed  judgment  for  $750,  the  val- 
ue of  1,500  bushels  of  corn  which  the  tenaut 
failed  to  deliver  to  the  landlord.  It  seems 
clear,  therefore,  that,  where  the  tenant  is 
to  pay  the  landlord  a  part  of  the  crop  as  rent, 
the  relation  of  landlord  and  tenant  exists 
so  as  to  authorize  a  suit  for  the  money  value 
of  the  portion  of  the  crop  due  the  landlord 
In  case  the  tenant  sells  or  converts  same,  to 
his  own  use;  and  this  is  true  although  the 
landlord  and  tenant  may  be  tenants  in  com- 
mon of  the  crop  raised  and  the  landlord 
might  enforce,  under  proper  circumstances, 
his  right  to  his  portion  of  the  crop  in  kind. 
Johnson  v.  Hoffman,  53  Mo.  508;  Black  v. 
Scott,  104  Mo.  App.  37,  78  S.  W.  301 ;  Kam- 
erlck  V.  Castleman,  23  Mo.  App.  481,  482. 

[7]  It  also  appears  that  when  plaintiff  pur- 
chased this  land  he  caused  same  to  be  con- 
veyed to  one  Elisha  Johnson  instead  of  to 
himself.  Plaintiff's  explanation  of  this  is 
that  he  and  his  wife  were  not  living  together 
and  their  relations  were  not  amicable.  The 
evidence  all  clearly  showed  that  plaintiff 
bought  and  paid  for  tlie  land,  and  that  John- 
son merely  held  it  for  him  and  had  no  real 
interest  in  same.  He  was  making  no  claim 
for  the  rent  and  could  not  do  so  except  for 
plaintiff's  benefit.  Defendant  urges  that 
Johnson  warf  the  only  proper  party  to  sue  if 
the  rent  followed  the  ownership  of  the  land. 
Plaintiff,  however,  is  the  beneficial  owner  of 
the  land,  is  the  real  party  at  interest,  and, 
we  think,  should  be  allowed  to  recover.    No 


authorities  are  cited  by  defendant  on  tills 
point,  and  we  think  It  unnecessary  to  brief 
It  ourselves. 

Criticism  of  some  of  the  instructions  giv- 
en Is  made,  but  what  we  have  said'  answers 
such  criticism  for  the  most  part,  and  we  will 
not  notice  same  in  detaU.  Defendant  bad 
his  day  In  court,  lost  the  case  on  the  mer- 
its, and  we  find  no  reason  for  remanding  the 
case  for  new  trlaL  The  judgment  is  af- 
firmed. 

FARRINQTON  and  BRADIiET,  JJ.,  con- 
cur. 


MAJORS  V.  OZARK  POWER  &  WATER  CO. 

(N».   2612.) 

(Springfield  Court  of   Appeals.     Missouri. 
June  6,  1920.) 

1.  Evidenoe  «=97  —  Judicial  Mtiod  taken  that 
electric  wire  Insulation  will  not  withstand 
shock  of  tree  falling  on  it. 

Judicial  knowledge  is  taken  of  the  fact  that 
the  insulation  on  electric  wires  is  a  covering 
of  fiber  and  material  that  wiU  not  withstand 
such  tremendous  shocks  as  that  caused  to  the 
wire  by  the  falling  on  it  of  a  tree  *18  inches  in 
diameter  and  50  feet  high.. 

2.  Neoligence  <S=3|36(5)— Jury  case  defined. 

A  case  should  not  be  submitted  to  a  jury 
where  under  the  testimony  the  cause  of  the  ac- 
cident is  merely  conjectural,  and  there  must  be 
some  evidence  of  a  causal  connection  between 
the  act  complained  of  and  the  injury. 

3.  Electricity  ®=>I6(7)— Lack  of  Insulation  held 
not  proximate  cause  of  death. 

Lack  of  insulation  held  not  proximate  cause 
of  death  of  one  coming  in  contact  with  electric 
power  wire,  knocked  down  by  the  felling  across 
it  of  a  60-foot  tree,  with  its  base  40  feet  away 
in  a  yard. 

4.  Negligence  $=358— Proximate  cause  of  Injury 
defined. 

If  the  injury  as  occasioned  was  not  one 
which  could  have  reasonably  been  anticipated 
as  a  sequence  of  the  alleged  negligent  act,  then 
the  alleged  negligent  act  was  not  in  law  the 
proximate  cause  of  the  injury,  and  no  recovery 
can  be  had  therefor. 

5.  Appeal  and  error  €=>2 1 2— Appellant  without 
standing  where  saving  no  objection  or  excep- 
tion to  direction  of  verdict. 

In  death  case,  where,  after  the  court  gave 
directed  instruction  for  defendant,  without  more 
plaintiff  took  a  nonsuit,  and  there  was  no  ob- 
jection or  exception  saved  to  such  action,  the 
appellate  court  could  not  interfere  with  the 
judgment. 

Appeal  from  Circuit  (3ourt,  Jasper  County ; 
Grant  Emerson,  Judge. 

Action  by   Nora   M.    Majors    against   the 
Ozark  Power  &  Water  Company.    Judgment 
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for  defendant,  and  plaintiff  appeals.     At- 
filmed. 

D.  a.  Mayhew  and  J.  Olin  Biggs,  both  of 
Monett,  for  appellant 
A.  E.  Spencer,  of  Joplln,  for  respondent 

FARRINGTON,  J.  The  appeUant  Urlnga 
her  appeal  from  a  Judgment  adverse  to  ber 
rendered  in  the  circuit  court  of  Jasper  coun- 
ty. The  case  made  by  her  is  that  her  hus- 
band was  a  common  laborer,  living  in  Peirce 
Oity,  Mo.,  and  In  the  month  of  January  or 
February,  1919.  was  engaged  by  Henry  Moh- 
Icrlng  to  cut  some  large  trees  in  the  yard  of 
the  home  of  one  Webber.  PlalntllTs  husband 
was  killed  while  engaged  In  this  work  In  the 
following  manner:  He,  with  several  other 
men,  Including  Mohlering  and  Mohlerlng's 
brother,  had  cut  one  tree  in  Webber's  yard, 
and  after  that  cut  down  a  tree  which  under 
the  evidence  was  18  inches  in  diameter  and 
50  feet  high.  They  undertook  to  throw  this 
tree  In  a  certain  direction,  but  owing  to  the 
that  It  fell  sooner  than  they  anticipated  and 
struck  some  other  limbs,  its  top  reached  out 
into  the  street  where  it  struck  some  high- 
powered  electric  current  wires,  owned  and 
maintained  there  by  the  defendant  These 
wires  were  not  insulated.  There  is  evidence 
that  there  bad  l>een  insulation  on  some  of  the 
wires  in  the  past  but  It  had  rotted  off,  and 
afforded  no  protection  at  the  time  of  the  in- 
Jury.  The  top  of  this  tree,  when  It  struck  the 
wires,  crushed  them  to  the  ground,  breaking 
one  and  holding  the  other  two  down  to  the 
ground.  The  wires  prior  to  the  time  the  tree 
fell  upon  them  were  maintained  on  poles  out 
tn  the  street  about  40  feet  from  this  tree, 
and  from  20  to  30  feet  up  over  the  street  or 
roadway.  When  the  tree  crushed  down 
these  wires  a  singing  noise  was  made  by  the 
wires,  and  Mohlering,  who  was  in  charge  and 
the  employer  of  plaintiff's  husband,  went  Into 
Webber's  house  to  telephone  the  company  to 
cut  off  their  electric  current.  Plaintiff's  hus- 
band was  at  the  stump  of  the  tree,  and  while 
Mohlering  was  In  the  house  telephoning  he 
(Majors)  walked  up  toward  the  top  of  the 
tree,  through  the  limbs,  and  when  he  had  got- 
ten at  a  place  some  6  or  7  feet  from  jvhere 
the  wires  were  crushed  down,  he  either'stum- 
bled  or  received  a  shock  of  electricity  that 
caused  him  to  lunge  forward  toward  the 
wires.  One  of  his  hands,  according  to  one  of 
plaintiff's  witnesses,  struck  the  broken  wire. 
Another  witness  for  plaintiff  testltled  that  his 
hand  went  forward  and  rested  under  one  of 
the  wires  that  was  not  broken.  At  any  rate, 
he  was  gotten  out  by  the  workmen,  and  died 
almost  immediately. 

The  charge  of  negligence  in  the  petition  is 
that  the  defendant  carelessly  permitted  its 
wires,  which  were  strung  on  poles  and  were 
charged  with  electricity,  to  become  bare  by 
reason  of  the  fact  that  the  insulation  on  the 


wires  had  rotted  off  from  long  and  constant 
use,  and  permitted  sold  wires  to  remain  in 
that  condition  for  a  long  time  prior  to  the 
date  of  the  injury,  and  that  it  knew,  or  should 
have  known  by  the  exercise  of  ordinary  care 
and  caution,  that  the  wires  were  bare  and  un- 
insulated, and  were  therefore  dangerous  and 
deadly  to  human  life  to  any  one  coming  la 
contact  therewith.  The  answer  was  a  gener- 
al denial  and  a  plea  of  contributory  negli- 
gence. 

At  the  end  of  plaintiff's  evidence  the  de- 
fendant offered  an  instruction  to  the  court 
directing  the  Jury  to  find  the  Issues  for  the  de- 
fendant which  the  court  gave.  The  record 
before  us  shows  as  follows: 

"Thereupon  the  court  instructs  the  jury  that 
under  the  law  and  the  evidence  the  plaintiff  ia 
not  entitled  to  recover  in  this  cause.  Where- 
upon the  plaintiff  takes  a  nonsuit,  with  leave  to 
move  to  set  the  same  aside." 

The  court  afterwards  overruled  plaintUTs 
motion  to  set  aside  the  nonsuit,  to  which  lat- 
ter action  of  the  court  the  plaintiff  objected 
and  excepted. 

It  Is  the  contention  of  appellant  that  the 
defendant  is  answerable  for  this  Injury  under 
these  circumstances,  because  of  the  fact  that 
it  had  failed  to  properly  Insulate  these  wires. 

Without  going  into  the  question  of  whether 
plaintiff's  husband  was  guilty  of  contributory 
negligence,  as  a  ntatter  of  law,  in  leaving  his 
place  by  the  stump  of  the  fallen' tree  and  go- 
ing up  into  the  branches  of  the  tree,  where  be 
came  in  contact  with  the  wires,  as  we  Iiave 
set  out,  knowing  that  they  were  high-power- 
ed .wires,  were  mashed  down  under  the  tree, 
we  think  that  the  action  of  the  court  in  giv- 
ing the  instruction  was  proper,  because  plain- 
tiff's evidence  had  failed  to  make  out  a  case 
of  negligence  against  the  defendant 

[1]  As  a  first  proposition,  we  brieve  it 
would  be  nothing  more  than  wild  conjecture 
to  bold  that  the  failure  to  insulate  the  wires 
was  the  cause  of  plaintiff's  husband  meeting 
his  death,  with  the  weight  and  crash  of  a  tree 
50,  feet  high,  with  a  diameter  at  its  stump  of 
18  inches,  falling  upon  and  crushing  to  the 
ground  these  wires.  To  say  that  subjecting  a 
properly  and  newly  insulated  wire  to  such  a 
crash  and  force  would  have  kept  this  wire  In 
such  condition  as  to  have  prevented  the  elec- 
tricity from  escaping  as  it  did  is  purely  con- 
JecturaL  We  take  Judicial  knowledge  that 
the  Insulation  on  electric  wires  is  a  covering 
of  fiber  and  material  that  will  not  withstand 
such  tremendous  shocks  as  that  caused  to 
this  wire  by  the  tree  falling  upon  it  and  it 
the  defendant  is  to  be  held  for^the  death  of 
this  man  the  evidence  must  be  sufilcient  to 
Ti'arrant  a  finding  that  the  failure  to  lnsulat« 
caused  his  death. 

[2]  The  law  is  well  settled  tluit  a  case 
should  not  be  submitted  to  a  Jury  where  un- 
der the  testimony  the  cause  of  the  accident 
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Is  merely  omjectural.  29  Cyc.  831.  Tbere 
must  be  some  evidence  of  a  causal  connectl<Mi 
between  the  act  complained  of  as  negligence 
and  the  Injury.  liattles  v.  Railway  Co,  178 
Mo.  App.  loc.  clt  614, 161  S.  W.  614,  and  cases 
cited  therein. 

[3,  4]  We,  therefore,  hold  In  this  case,  with 
these  wires  subjected  to  the  force  of  this  fall- 
ing tree,  that  It  would  be  a  mere  conjecture 
to  say  that  It  was- defendant's  failure  to  In- 
sulate this  wire  that  caused  plaintilTa  hus- 
band's death.  On  the  other  hand,  the  law  is 
well  established  in  this  state,  as  declared  In 
the  very  recent  case  of  State  ex  rel.  v.  Kill- 
son,  271  Mo.  463,  loc.  clt.  474,  196  S.  W.  1088, 
that  if  the  injury,  as  occasioned,  was  not  one 
which  could  have  reasonably  been  anticipated 
as  a  sequence  of  the  alleged  negligent  act, 
tJien  the  alleged  negligent  act  was  not  tn  law 
the  proximate  cause  of  the  injury,  and  no  re- 
covery can  be  had  therefor.  Here  we  have 
the  defendant  company  placing  Its  wires  from 
20  to  80  feet  high  on  poles  out  In  a  street. 
We  do  not  think  that  It  could  reasonably  be 
anticipated  that  some  one  would  cut  down  a 
shade  tree,  apparently  strong  and  vigorous,  tn 
an  adjoining  yard  from  40  to  SO  feet  away 
from  these  wires. 

The  last  case  dted  quotes  with  approval 
from  American  Brewing  Association  v.  Tal- 
bot, 141  Mo.  loc  cit.  688,  42  S.  W.  682,  04  Am. 
St.  Bep.  538,  where  it  is  held: 

"NnmerouB  antborities  hold  that  it  is  not 
negligence  not  to  take  precautionary  measures 
to  prevent  an  injury  which,  if  taken,  would  have 
prevented  it,  when  the  injury  could  not  reason- 
ably have  been  anticipated  and  would  not,  un- 
less under  exceptional  drcwnataneea,  have  hap- 
pened." 

It  is  certainly  an  exceptional  occurrence 
for  ti«ea  to  be  cut  40  or  50  feet  from  the 
street  so  as  to  fall  across  wires  strung 
tbereln. 

In  Thompson  on  Negligence  (2d  Ed.)  voL  1, 
i  S8,  quoting  from  Liane  v.  Atlantic  Works, 
111  Mass.  138,  the  rule  is  stated: 

"The  act  of  a  third  person,  intervening  and 
contributiBg  a  condition  necessary  to  the  inju- 
rious effect  of  the  original  negligence,  will  not 
excnse  the  first  wrongdoer,  if  such  act  ought  to 
have  been  foreseen.  The  original  negligence 
still  remains  a  culpable  and  direct  cause  of  in- 
jury. The  test  is  to  be  found  in  the  probable 
injurious  consequences  which  were  to  be  antic- 
ipated— not  in  the  number  of  subsequent  events 
and  agencies  which  might  arise.  And  this  prin- 
ciple will  apply  to  a  case  where  a  catastrophe 
has  been  brought  about  by  any  Intervemng 
agency,  having  no  connection  with  the  act  of  the 
original  actor,  whether  such  agency  be  the  act 
of  a  third  p6rson  or  a  catastrophe  of  nature. 
Thus  an  ordinance  of  a  borough  regulating  the 
speed  of  electric  cars  was  violated,  and  in  con- 
sequence of  the  violation  the  car  was  at  a  giv- 
en point  upon  the  track  of  the  defendant,  where 
a  tree  fell  as  the  car  was  passing  under  it,  in- 


,  juring  the  plaintiff.  If  the  ordinance  had  been 
complied  with,  the  car  would  have  been  on  an 
other  point  on  the  track  at  the  time  when  the 
tree  f;U.  The  violation  of  the  ordinance  was 
not  the  proximate  cause  of  the  injury^  since  it 
could  not  be  foreseen  that  the  tree  would  fall, 
or  that  it  would  fall  at  any  particular  point  of 
time;  and  hence,  so  far  as  human  foresight 
could  go,  the  violation  of  the  ordinance  might 
have  prevented,  as  well  as  produced,  the  catas- 
trophe." 

Our  attention  Is  called  to  the  case  of  Har- 
rison V.  K.  C.  Electric  Light  Co.,  1»5  Mo.  606, 
93  S.  W.  951,  7  L.  R.  A.  (N.  S.)  293,  where  the 
company  was  held  on  the  showing  that  It 
knew  that  its  electric  line  was  grounded,  and, 
without  discovering  where  it  was,  it  turned 
on  this  powerful  and  deadly  current,  which 
negligent  act,  coupled  with  the  act  of  the  de- 
ceased's son,  caused  the  Injury. 

Again,  in  the  case  of  Williams  y.  Spring- 
field Gas  &  Electric  Co.,  274  Mo.  1,  202  S. 
W.  1,  the  Supreme  Court,  in  reversing  a 
Judgment  of  this  court  a87  S.  W.  656),  held 
that  the  company  was  liable,  because  they 
must  anticipate  that  boys  will  climb  up  in 
trees;  that,  held  to  a  knowledge  of  this,  com- 
panies or  persons  dealing  with  electricity 
must  guard  against  injuring  those  who  exer- 
cise this  prehistoric  and  probably  Inherited 
trait.  It  would  be  going  far,  however,  to  hold 
that  reasonable  and  prudent  people,  exercis- 
ing the  highest  degree  of  care,  must  anticipate 
that  shade  trees  located  In  yards  along  the 
streets  will  be  chopped  down  so  as  to  fall 
across  the  wires.  Xiuehrmann  v.  Laclede  Gas 
Light  Co.,  127  Mo.  App.  213,  104  8.  W.  1128; 
Brubaker  v.  K.  G.  Elec  Light  Co.,  130  Mo. 
App.  439,  110  S.  W.  12. 

For  these  reasons,  we  bold  that  plaintltr 
failed  to  make  out  a  case  of  negligence 
against  the  defendant,  and  that  the  action  of 
the  trial  court  In  giving  the  peremptory  in- 
struction was  proper. 

[6]  There  is  another  reason,  which  is  pure- 
ly technical,  that  forbids  any  Interference  of 
the  judgment  In  this  case  by  this  court,  and 
that  is  shown  by  the  record  which  we  have 
heretofore  set  out  After  the  .court  gave  the 
directed  instruction  to  the  jury,  without  more 
the  plaintiff  took  a  nonsuit.  There  was  no 
objection  nor  exception  saved  to  such  action. 
This,  under  all  the  dedslona  of  our  appellate 
courts,  is  a  vital  omission  in  the  preparation 
for  an  appeal.  See  Lewis  v.  Mining  Co.,  199 
Mo.  463,  97  S.  W.  938 ;  Arnold  v.  insurance 
Co.,  167  Mo.  App.  154,  151  S.  W.  190 ;  Montei 
V.  BaUroad,  130  Mo.  App.  149, 108  S.  W.  1073; 
Carter  v.  O'NelU.  102  Mo.  App.  391,  76  S.  W. 
717 ;  McClure  v.  Campbell,  148  Mo.  96,  49  S. 
W.  881. 

The  Judgment  of  the  trial  court  is  attirmed. 


8TUR0I8,  P.  J.,  and  BRADIMX,  J,, 
cur. 


con- 
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MUNDAY  V.   BRITTON.     (No.  2638.) 

(Springfield'  Court  of  Appeals.     Missouri. 
June  5,  1920.) 

1.  Trover  and  oonversion  <Ss»32(3)— Allogatloa 
as  to  possession  necessary. 

In  action  for  conversion,  plaintiff  mnst  al- 
lege that  he  was  in  possession  or  entitled  to 
possession  of  the  property  at  the  time  of  the 
alleged   conversion. 

2.  Jpstices  of  the  peace  <S=>l74(5)->Defectlve 
pleatfing  can  be  amended  on  appeal  to  circuit 
court. 

In  action  for  conversion,  where  statement 
filed  in  the  justice  court  was  defective  for  fail- 
ure to  allege  that  plaintiff  was  in  possession  or 
entitled  to  possession  at  the  time  of  the  alleged 
conversion,  plaintiff,  could  amend  pleading  by 
supplying  such  omission  on  appeal  to  the  circuit 
court. 

3.  Chattel  mortgages  is=>li4— Feed  bill  a  lien 
on  animals  only  if  possession  was  necessary 
to  protect  mortgagee. 

Feed  bill  paid  by  mortgagee  to  get  posses- 
sion of  mortgaged  animals  from  third  person 
hired  by  mortgagor  to  care  for  them  was  not  a 
lien  on  animals  where  they  were  not  depreciat- 
ing in  value  so  as  to  justify  mortgagee  in  de- 
claring a  default,  but,  if  they  were  depreciat- 
ing in  value  to  such  an  extent  that  possession 
by  mortgagee  would  have  been  necessary  to 
protect  his  rights,  the  amount  so  paid  would 
become  a  part  of  secured  debt  or  be  of  equal 
dignity  therewith  and  be  a  lien  on  the  prop- 
erty. 

4.  Chattel  mortgages  (S=>i6l  -.  IMortgagor  did 
not  "dispose  of"  animals  by  hiring  third  per- 
son to  take  care  of  them. 

Mortgagor  by  hiring  a  person  to  keep  and 
care  for  mortgaged  animals  did  not  "dispose  of" 
them  within  mortgage  providing  that  mort- 
gagor shall  not  "dispose  of"  them  and  enti- 
tling mortgagee  to  declare  debt  due  and  take 
possession  if  mortgagor  disposes  thereof. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dispose 
of.] 

5.  Chattel  mortgages  €=9l6l— Meaning  of  "dis- 
pose of"  in  chattel  mortgages  stated. 

In  mortage  on  animals,  providing  that  mort- 
gagor shall  not  "dispose  of  them,  the  word 
"dispose"  has  a  larger  meaning  than  selling; 
selling  being  only  one  of  the  methods  of  dis- 
posing of  property. 

6.  Chattel  mortgages  €=>  1 66— Mortgagee  tak- 
ing possession  on  default  must  foreclose  with- 
in reasonable  time. 

The  right  to  take  possession  given  mortga- 
gee on  default  by  mortgagor  is  given  him  mere- 
ly to  enable  him  to  foreclose  mortgage,  which 
he  must  do  in  good  faith  within  a  reasonable 
time. 

Appeal  from  Circuit  Court,  Texas  County ; 
L.  B.  Woodslde,  Judge. 


Action  by  R,  P.  Manday  against  Henry 
Britten.  Judgment  tor  plaintiff,  and  defend, 
ant  appeals.    Affirmed. 

Lamar,  Lamar  &  Lamar,  of  Honston,  for 
appellant. 
W.  L.  HIett,  of  Houston,  for  respondent 

STURGIS,  P.  J.  This  suit  originated  in 
a  Justice  of  the  peace  court  in  Texas  coun- 
ty, and  is  for  conversion  of  two  mares  and 
a  mule  colt  The  defendant  Justifies  his  ac- 
tion in  taking  possession  of  said  animals 
and  his  subsequent  appropriation  of  same 
to  his  own  use  by  reason  of  tiie  foreclosure 
of  a  chattel  mortgage  thereon  and  his  pur- 
chajje  thereunder.  The  plaintiff  is  the  origi- 
nal owner  and  mortgagor  of  the  two  mares ; 
the  mule'  colt  having  been  bom  between  the 
giving  of  the  mortgage  and  its  foreclosure. 

The  principal  facts  are  that  the  plaintiff 
Induced  the  defendant  to  sign  as  Joint  maker 
a  note  for  $20  payable  to  a  bank  at  Houston. 
Mo.,  and  gave  him  a  chattel  mortgage  on 
these  animals  for  his  protection.  The  note 
and  mortgage  are  dated  March  10,  1916,  and 
were  diae  and  payable  60  days  thereafter. 
The  chattel  mortgage  contains  the  usual  con- 
ditions as  to  the  mortgaged  property  remain- 
ing in  possession  of  the  mortgagor  till  de- 
fault in  payment  unless  the  mortgage  prop- 
erty unreasonably  depreciates  In  value  or  the 
mortgagor  sells  or  disposes  of  the  same.  A 
day  or  two  after  giving  this  mortgage  the 
plaintiff  left  Texas  county,  placing  the  mort- 
gaged property  in  the  care  and  custody  of 
one  Dave  Holland  under  an  agreement  that 
Holland  was  to  feed  and  care  for  same  at 
$12  per  month.  The  defendant's  mortgage 
was  not  recorded  until  some  two  weeks  later, 
but  Holland  had  knowledge  of  same.  In  a 
little  more  than  a  month  after  the  mortgage- 
was  given,  and  abont  the  same  length  of 
time  after  Holland's  ^possession  under  the 
agreement  as  to  feeding  and  caring  for  the 
animals  for  plaintiff,  the  defendant  d^nand- 
ed  and  took  possession  of  the  animals  on  the 
ground  that  same  had  greatly  depreciated  in 
value,  the  secured  note  not  yet  being  due. 
To  get  such  possession  the  defendant  paid 
Holland  the  accrued  feed  bill  then  amount- 
ing to  $14. 

The  plaintiff  paid  the  secured  note  before- 
it  became  due.  The  plaintiff  was  yet  absent, 
and  It  is  not  shown  that  he  then  knew  of 
defendant's  action  In  having  taken  possession 
of  the  property  and  paying  the  feed  blU 
thereon.  It  appears  that  a  n^hew  of  plain- 
tiff attended  to  paying  off  the  note,  and  the 
nephew,  being  without  authority  or  funds 
with  which  to  do  so,  and  claiming  that  de- 
fendant's action  in  taking  possession  of  the 
mortgaged  property  before  the  secured  debt 
was  due  .was  unwarranted,  declined  to  re- 
imburse defendant  for  the  $14  feed  biU  which 
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he  had  paid  In  order  to  obtain  snch  pos- 
session. 

It  appears,  therefore,  that  at  the  time  the 
secured  note  became  due  It  was  fully  paid 
by  plalntlfr,  altbongh  the  defendant  as  mort- 
gagee had  taken  and  was  In  possession  of 
the  mortgaged  property  on  the  ground  that 
his  liability  on  such  note  was  endangered 
by  a  depreciation  in  vahie  of  such  property. 
The  only  claim  that  defendant  then  had  was 
that  he  should  be  reimbursed  for  the  feed 
bill  owed  by  plaintiff  to  Holland  whleh  be 
had  paid  on  taking  possession  of  the  mort- 
gaged property.  No  foreclosure  proceeding 
had  been  commenced,  and  this  condition  of 
affairs  continued  for  some  four  months  when 
defendant  advertised  the  property  and  sold 
It,  ostensibly  at  least  under  the  terms  of 
the  mortgage,  and  himself  became  the  pur- 
chaser. Later  the  plaintiff  brought  tbls  suit 
for  conversion,  and  <m  trial  in  the  circuit 
court  without  a  Jury  the  court  fonnd  for 
plaintiff,  assessing  the  value  of  the  pr<^>erty 
at  $80,  crediting  thereon  the  amount  of  the 
feed  bill  paid  by  defendant,  and  rendered 
Judgment  for  plaintiff  for  $76.  The  defend- 
ant appeals. 

[1,  21  A  question  of  pleading  is  raised  which 
must  be  disposed  of  first.  In  plaintiff's 
statement  filed  In  the  Justice  court  he  al- 
leges that  he  was  the  owner  of  the  properjty, 
and  that  defendant  unlawfully  took  posses- 
sion of  the  same  and  converted  it  to  his  own 
use,  to  plaintiff's  damage  in  the  sum  of  $250. 
After  appeal  to  the  circuit  court  objection 
was  made  that  the  statement  was  fatally 
defective  in  that  there  was  no  allegation  that 
plaintiff  was  in  possession  or  entitled  to  pos- 
pes.sion  at  the  time  of  the  alleged  conversion. 
The  court  thereupon  permitted  plaintiff  to 
amend  by  adding  such  allegation.  While  the 
omitted  allegation  Is  essential  to  state  a 
cause  of  action  In  conversion  (Schwald  v. 
Brunjes,  130  Mo.  App.  616,  123  S.  W.  472, 
and  Bank  v.  Land  Co.,  152  Mo.  145,  156,  53 
S.  W.  902),  we  need  not  decide  whether  this 
rather  technical  rule  applies  to  the  Informal 
pleadings  allowed  in  Justice  courts.  Here  the 
pleading  was  amended,  and  the  question  is 
whether  such  an  essential  allegation  may  be 
added  by  amendment  after  the  case  reaches 
the  circuit  court.  This  question  was  settled 
In  the  afDrmatlve  by  the  Supreme  Court  in 
Dowdy  v.  Wamble,  110  Mo.  280,  19  S.  W. 
4S0,  certified  to  that  court  by  the  St  Louis 
Court  of  Appeals.  I.t  was  there  held  that  on 
appeals  from  Justices  of  the  peace  the  law 
"permits  amendments  on  appeal,  even  where 
essential  facts  were  thereby  first  brought  in- 
to the  case."  That  was  a  replevin  case,  and 
there  is  no  reason  by  the  same  rule  should 
not  apply  to  a  stilt  in  conversion.  It  is  there 
held,  and  has  been  repeatedly  so  held  since, 
that  a  plaintiff's  statement  in  a  Justice  court 
which  is  fundamentally  insufficient  and  lack- 
ing In  some  essential  averment  necessary  to 
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state  a  cause  of  action  may  be  made  sufficient 
by  amendment  after  the  case  reaches  the  cir- 
cuit court.  Union  Brewing  Co.  v.  Eliltaardt, 
189  Mo.  App.  129,  120  S.  W.  1198 ;  Daniel  v. 
Atkins,  66  Mo.  App.  842;  Kocheport  Bank  v. 
Doak,  7B  Mo.  App.  332;  Bechnitzer  v.  Vogel- 
sang, 117  Mo.  App.  148,  93  S.  W.  326. 

[3]  Looking  to  the  merits  of  the  case,  we 
find  that  the  question  to  which  the  evidence 
was  mostly  directed  was  whether  the  mort- 
gaged property  had  materially  depreciated 
in  value  so  as  to  Justify  defendant's  action 
In  declaring  a  default  on  that  ground  prior 
to  tlie  secured  note  becoming  due.  The  court 
found  against  defendant  on  this  point  and 
that  such  property  had  not  so  depreciated. 
Tbat  such  finding  is  supported  by  substantial 
evidence  and  is  binding  on  this  appeal  is 
conceded.  Under  the  finding,  therefore,  that 
defendant  wrongfully  took  this  property  into 
his  possession  before  the  secured  debt  was 
due,  we  cannot^^  sustain  defendant's  claim  to 
have  a  right  to  hold  the  property  and  later 
foreclose  the  mortgage,  merely  to  reimburse 
himself  for  the  prior  payment  of  the  feed  bill. 
Had  defendant  been  compelled  to  pay  this 
feed  bin  at  a  time  and  for  a  purpose  neces- 
sary to  protect  his  rights  under  the  mort- 
gage, then  we  would  grant  that  the  amount 
so  paid  would  become  a  part  of,  or  of  equal 
dignity  with,  the  secured  debt,  and  therefore 
be  a  lien  on  the  property.  11  0.  J.  562. 
But,  as  there  stated,  where  the  mortgagee 
wrongfully  takes  possession  of  the  mortgaged 
property  before  the  secured  debt  is  due,  he 
cannot  charge  the  mortgagor  with  the  ex- 
pense of  keeping  it.  And  for  the  same  reason 
he  could  not  charge  against  the  property  a 
prior  feed  bill  owed  by  the  mortgagor  which 
he  paid  solely  to  accomplish  a  wrongful  tak- 
ing of  this  property.  The  mortgagee  is  not 
entitled  to  such  protection  in  doing  a  wrong- 
ful act. 

It  is  not  necessary,  therefore,  for  us  to 
determine  whether  or  not  the  person  to  whom 
defendant  paid  the  feed  bill  had  an  agister's 
Hen  on  this  property  superior  to  the  defend- 
ant's mortgage.  Defendant  concedes  that  an 
agister's  lien  is  not  superior  to  a  mortgage 
lien  where  the  mortgage  is  recorded  within 
a  reasonable  time;  Birmingham  v.  Carr,  196- 
Mo.  App.  411,  197  S.  W.  711.  But,  says  de- 
fendant, this  mortgage  was  not  recorded  till 
15  days  after  being  given,  and  meantime  the 
agister  made  the  contract  and  incurred  ex- 
pense in  feeding  these  horses.  Again  we 
might  say  that  defendant  Is  seeking  to  be 
protected  for  his  own  wrong,  for  It  was  his 
fault  that  he  did  not  file  the  mortgage  with- 
in a  reasonable  time.  Be  that  as  it  may,  the 
defendant  is  a  volunteer  in  paying  this  feed 
bin,  since  his  taking  this  property  when  he 
did  is  found  to  be  wrongful,  and  he  was  not 
paying  a  debt  the  payment  of  which  was  nec- 
essary to  protect  his  rights. 

[4,  S]  The  defendant  also  Justifies  the  tak- 
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ing  of  this  property  before  the  secured  debt 
was  dne  on  the  ground  of  a  violation  of  the 
provision  of  the  mortgage  forbidding  any  sale 
or  disposal  of  the  mortgaged  property  by  the 
mortgagor.  It  Is  claimed  that  the  mortga- 
gor's leaving  his  property  In  the  actual  custo- 
dy of  Holland  to  keep  and  feed  in  the  mort- 
gagor's absence  was  a  disposal  of  same  with- 
in the  meaning  of  the  mortgage.  Holland 
said  that  the  agreonent  was  that  the  mort- 
gagor "was  to  give  me  $12  per  month  to 
take  that  team  and  feed  them  until  grass, 
and  I  was  to  pasture  them."  The  court 
declared  the  law  to  be  that  the  words  "dis- 
pose oC  as  used  in  the  mortgage  meant  a 
transfer  of  the  property  from  the  owner  to 
another  person  by  which  such  owner  passed 
it  out  of  his  power  or  possession  by  either 
gift  or  bargain,  and  that  a  mere  hiring  of 
same  to  some  other  person  to  take  care  of 
such  property  for  a  limited  time  was  not  a 
disposal  of  same  within  the  meaning  of  the 
mortgage.  We  agree  that  the  word  "dispose" 
has  a  larger  meaning  than  "sell,"  and  that 
selling  is  only  one  of  the  methods  of  dispos- 
ing of  property.    The  affirmative  part  of  the 


court's  deflnltton-  may  not  be  altogether  ac- 
curate, but  the  negative  part  is  correct  under 
the  facts,  and  that  is  all  we  are  concerned 
with.  For  the  mortgagor  to  place  the  prop- 
erty In  the  hands  of  Holland  to  ke^  and 
care  for  same  at  so  much  per  month,  the 
agreement  to  terminate  at  will,  is  not  a  vio- 
lation of  the  disposal  clause  of  the  mortgage 
warranting  its  foreclosure  before  the  secured 
note  is  due. 

[I]  In  this  view  of  the  case  It  is  not  nec- 
essary to  discuss  the  effect  of  defendant's  re- 
taining this  property  in  his  possession  with- 
out taking  any  steps  to  foreclose  for  nearly 
five  months  after  taking  possession.  The 
only  right  as  to  taking  possession  conferred 
by  the  mortgage  on  the  mortgagee  is  to  en- 
able him  to  foreclose  such  mortgage,  and 
this  the  law  requires  to  be  done  in  good 
faith  within  a  reasonable  time.  11  C.  J. 
590;   MlUer  v.  Biggs,  183  S.  W.  TIS. 

We  find  no  error  affecting  plalntltTs  rights 
and  affirm  the  judgment. 

FARRINGTON  and  BRADLEY,  33,.  con- 
cur. 
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ELLIOTT   V.    HEN8LEY. 


(Coart   of  Appeals   of   Kentuckj.     June   11, 
182a) 

1.  Property  €=>  10— Constructive  possession  fol- 
lows the  senior  of  two  patents  as  to  land 
covered  by  both. 

As  to  land  covered  by  two  patents,  and  not 
in  actual  possesBion  of  any  one,  constrnctive 
possession  is  in  the  holder  of  the  title  under 
the  senior  patent. 

2.  Adverse  possession  «=»  1 01— Adjacent  tracts 
patented  on  same  day  by  separate  patents  are 
separate  tracts  with  respect  to  eonstructlve 
possession. 

Adjacent  tracts  patented  by  separate  pat- 
ents, though  on  the  same  day  and  to  the  same 
person,  not  having  been  inclosed,  are  to  he  treat- 
ed as  separate  tracts  as  regards  effect  of  actusl 
possession  of  a  part  of  one  of  them  only,  by  one 
having  a  later  patent  covering  parts  of  all  of 
them,  so  that  such  actual  possession  will  be 
constructiTely  extended  only  to  such  part  of  the 
tract  within  which  is  the  actual  possession  as 
is  covered  by  the  later  patent,  and  not  to  any 
of  the  other  tracts. 

3.  Adverse  pess'esslon  «s»lOI— Aetual  pesses- 
8l«a  with  title  cannot  give  title  to  adjoining 
iands  with  only  color  of  title. 

Actual  possession  of  land  to  which  the  pos- 
sessor has  good  title  cannot  give  him  title  by 
adverse  possession  to  an  adjoining  tract  pat- 
ented to  another,  though  he  obtains  a  later 
patent  to  bis  own  land  and  the  adjoining  land, 
but  actual  possession  within  the  adjoining  land 
is  necessary. 

4.  Adverse  possession  «s»67— Peesesslon  be- 
fore acquisition  of  color  of  title,  being  after- 
wards ooatinuedl  suffloieat 

One's  possession- is  sufficient  to  give  title  by 
adverse  possession  under  color  of  title,  though 
talten  before  he  obtained  color  of  title ;  it  being 
thereafter  maintained  for  a  sufficient  lengtn 
of  time. 

5.  Adverse  possession  «=>3I— Trifling  extension 
•nto  wild  land  el  possessor's  clearing  held  In- 
suflieient 

One's  actual  possession  within  a  tract  to 
which  be  has  only  color  of  title  is  insufficient  to 
give  him  title  thereto  by  adverse  possession, 
being  but  a  trifling  extension  of  the  clearing  on 
his  own  adjoining  land,  and  so  insufficient,  in 
view  of  the  land  being  wild  and  unindosed,  to 
give  notice  thereof. 

Appeal  from  Circuit  Court,  Leslie  County. 

Action  by  Henry  M.  Hensley  against  Oer- 
trode  BUlott  Judgment  for  plalntifl,  and  de- 
fendant appeals.  Affirmed  In  part,  and  re- 
versed In  part. 

B.  B.  Golden,  of  Barlwurvllle,  and  Lewis  A 
Lewis,  of  Hyden,  for  appellant. 

Cleon  K.  Calvert,  of  Hyden,  and  B.  O. 
O'Kear  and  J.  0.  Jones,  both  of  Frankfort, 
for  aroellee. 
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CARROLL,  C.  J.  In  August,  1840,  tbere 
was  Issued  to  Fellz  J.  Gilbert  a  patent  for 
50  acres  of  land  In  Leslie  county.  On  July 
8,  1870,  W.  H.  De  Oroot  obtained  four  pat- 
ents, Nos.  43195,  43196,  43197,  and  43198,  for 
200 'acres  each;  the  land  embraced  in  these 
patents  being  In  one  body,  the  southern  end 
of  ■which  projected  Into  the  senior  patent  of 
Gilbert,  and  to  the  extent  that  the  land  pat- 
ented to  De  Groot  lapped  over  the  patent  Is- 
sued to  Gilbert  It  Is  conceded  that  the  De 
Groot  patents  were  void.  In  1876  Robinson 
became  tbe  owner  of  the  land  for  which  pat- 
ent Issued  to  Gilbert,  and  in  March,  1885,  he 
obtained  a  patent  for  100  acres;  tbe  lines  of 
this  patent  embracing  practically  all  of  the 
Gilbert  patent,  a  large  part  of  the  De  Groot 
patents,  43197  and  43198,  north  of  the  GUbert 
patent,  and  also  a  portion  of  the  De  Groot 
patents  43195  and  43196. 

Gertrude  Elliott,  at  the  time  this  suit  was 
brought,  was  the  owner  by  connected  paper 
title  of  the  four  patents  Issued  to  De  Groot, 
but  neither  she  nor  any  of  her  vendors  had 
ever  been  in  the  actual  possession  of  any  of 
the  land  embraced  In  these  patents,  all  of 
which  was  wild,  uncultivated,  and  unindos- 
ed, except  a  few  acres  on  the  southern  bound- 
ary adjoining  the  GUbert  land.  In  1910  Hen- 
ry M.  Hensley,  the  appellee,  who  connects 
himself  In  a  regular  way,  through  purchases 
extending  back  to  Robinson  with  the  Robin- 
son patent,  as  well  as  the  patent  to  Gilbert 
that  bad  been  purchased  by  Robinson, 
brought  tbis  suit  against  Gertrude  Elliott, 
the  appellant,  averring  that  he  was  tbe  own- , 
er  and  entitled  to  the  possession  of  that  part 
of  the  De  Groot  patents  that  were  covered  by 
tbe  junior  Robinson  patent. 

For  answer  to  this  suit  Gertrude  Elliott 
averred  that  the  Robinson  patent,  under  which 
Hensley  claimed,  was  Junior  to  the  De  Groot 
patents,  and  therefore  to  the  extent  that  it 
lapped  over  these  patents  was  void.  She  fur- 
ther set  up  her  title  to  these  De  Groot  pat- 
ents, but  admitted  that  to  the  extent  they 
lapped  over  Felix  J.  Gilbert's  prior  patent  tbe 
De  Groot  patents  were  void. 

After  the  evidence  had  been  taken  by  dep- 
ositions, tbe  case  was  submitted  to  the  court, 
and  there  was  a  judgment  In  favor  of  hens- 
ley, awarding  to  bim  the  ownership  and  pos- 
session of  tbe  land  embraced  within  the  four 
De  Groot  patents  that  was  covered  by  the 
lines  of  tbe  patent  issued  to  Robinson.  It  al- 
so appears  that,  after  Robinson  became  tbe 
owner  of  the  Gilbert  patent  In  1876,  and  be- 
fore he  obtained  tbe  patent  Issued  to  himself 
In  1885,  be  had  built  a  bouse  and  made  a 
clearing  with  cultivation  on  the  Gilbert  land. 
A  part  of  this  clearing  and  cultivation  ui- 
doubtedly  extended  Into  tbe  De  Groot  patent 
43198,  and  Hensley  contends  that  It  also  ex- 
tended Into  the  De  Groot  patent  43197. 

As  the  patent  Issued  to  Robinson  In  1885 
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covered  that  part  of  the  Gilbert  patent  on 
wbich  the  house  was  situated  and  the  clear- 
ing made,  and  also  that  part  of  the  De  Gtoot 
patent  tltat  had  been  cultivated  and  cleared, 
the  court  was  evidently  of  the  opinion  that 
this  cultivation  and  clearing,  together  with 
the  adverse  holding,  placed  Robinson  and  his 
veodees,  down  to  and  including  Uensley,  not 
only  in  the  actual  possession  of  the  De  Groot 
patent  43198,  into  which  the  clearing  extend- 
ed, but  also  in  possession  of  the  other  three 
I>e  Groot  patents,  although  no  part  of  either 
had  ever  been  taken  into  actual  possession  by 
either  Koblnson  or  those  claiming  under  him 
by  clearing,  cultivation,  or  otherwise. 

The  court  was  evidently  influenced  to  make 
this  decision  upon  the  ground  that  these  four 
contiguous  and  coterminous  De  Groot  pat- 
ents, which  were  issued  on  the  same  day  to 
the  same  person,  constituted  one  connected 
body  of  land,  and,  this  being  so,  the  actual 
adverse  holding  by  Robinson  and  his  vendees 
of  any  part  of  the  land  within  either  of 
these  patents,  and  also  within  the  lines  of 
his  patait,  placed  the  adverse  holders  In  the 
actual  adverse  possession  of  all  the  De  Groot 
patents  that  were  within  the  boundary  of  the 
patent  issued  to  Bohinson,  as  there  had  nev- 
er been,  as  we  have  said,  any  actual  iwsses- 
sion  of  any  of  the  De  Groot  patents  by  any 
person  claiming  under  them.' 

On  this  appeal  by  Gertrude  Elliott,  it  is 
contended,  first,  that  each  of  these  De  Groot 
patents  should  be  treated  as  a  separate,  dis- 
tinct body  of  land  from  each  of  the  other  De 
Groot  patents,  and  therefore  the  entry  and 
adverse  holding  by  Uensley,  and  those  under 
whom  be  claims,  of  a  part  of  one  of  these 
patents,  would  only  place  him  in  the  posses- 
sion of  that  one  in  which  there  was  an  entry 
and  actual  possession,  and  therefore  it  is  said 
that,  if  Hensley  is  entitled  to  any  of  the  De 
Groot  patents,  the  recovei?  in  his  behalf 
should  be  confined  to  the  land  covered  by 
patent  43198,  as  this  was  the  only  patent  in 
which  there  was  an  adverse  entry  and  jiold- 
ing.  Her  second  contention  is  that  there  was 
no  such  entry  or  holding  on  the  part  of  Rob- 
inson or  his  vendees  as  would  entitle  Hensley 
to  recover  any  of  these  De  Groot  patents  on 
the  ground  of  adverse  possession. 

[i,  2]  In  considering  the  case,  we  will  take 
up  first  the  question  whether  these  De  Groot 
patents  should  be  treated,  in  the  application 
of  the  doctrine  of  adverse  possession,  as  one 
body  of  land  or  four  separate  and  distinct 
tracts.  In  1885,  when  Robinson  obtained  his 
patent,  embracing,  as  we  have  said,  parts  of 
the  four  De  Groot  patents,  these  De  Groot 
.senior  patents,  although  not  in  the  actual 
possession  of  any  person,  were  in  the  con- 
structive possession  of  De  Groot,  ex- 
cept to  the  extent  of  the  clearing  in  43198; 
and  this  constructive  possession,  there  being 
no  actual  possession,  adverse  or  otherwise, 
extended,  except  as  to  this  clearing,  to  all  of 
the  land  embraced  within  the  lines  of  the 


four  patents.  This  c«xistmctlre  possession 
followed  as  a  necessary  ooDsequenoe  the  title 
to  this  land,  which  was  in  De  Groot  by  vir- 
tue of  the  patents  issued  to  him,  and  tliia 
title  and  constructive  possession  he  could  be 
divested  of  only  by  an  actual,  open,  notori- 
ous, and  risible  entry  and  possession  by  an 
adverse  claimant  for  the  statutory  period. 
As  was  said  in  Whitley  County  Land  Co.  v. 
Powers'  Heirs,  146  Ky.  801,  144  S.  W.  2: 

"It  is  as  well  settled  as  any  principle  in  the 
land  laws  of  the  state  can  be  that  two  persons 
cannot  at  the  same  time  be  in  constructiTe 
possession  of  the  same  body  of  land,  and  that 
in  a  contest  between  constructive  title  owners 
the  oldest  title  must  prevail.  This  principle 
is  aptly  stated  in  Jones  v.  McCauley,  2  Duv. 
14,  where  the  court  said:  'There  can  be  so 
constructive  possession  of  the  same  land  by 
conflicting  claimants.  In  the  absence  of  an; 
actual  possession,  if  there  be  any  constructiTe 
possession,  it  must  necessarily  be  in  the  holder 
of  the  best  title,  unless  he  had  renounced  it 
And  bis  constructive  possession  can  never  be 
ousted  by  any  constructive  possession  claimed 
under  the  inferior  title;  nothing  short  of  re- 
nunciation or  actual  disseisin  can  evict  him.'" 

Looking  now  to  the  claim  of  adverse  pos- 
session asserted  by  Hensley  and  those  wxiet 
whom  be  claims,  we  find  that  this  claim  had 
its  origin  in  the  patent  obtained  by  Robhi- 
s<m  in  1885,  and  it  is  the  contention  of  Hens- 
ley that,  as  he  and  those  under  whom  he 
claims  entered  at  least  upon  and  took  actual 
possesion  of  a  'part  of  the  De  Groot  pateit 
43198,  this  open,  visible,  and  notorious  entry 
and  possession,  which  was  maintained  for 
the  requisite  length  of  time,  placed  him  in 
possession  of  all  the  De  Groot  patents  within 
the  lines  of  the  Robinson  Junior  patoit, 
and  we  have  been  furnished  with  some  au- 
thority supporting  this  view.  Overton's 
Heirs  v.  Davisson,  1  Grat  (Va.)  211,  ^  Am. 
Dec.  544 ;  Sharp  v.  Shenandoah  Furnace  Co., 
100  Va.  27,  40  S.  E.  103;  Virginia  &  West 
Virginia  Coal  Ca  v.  Charles  (D.  6.)  251  Fed. 
152;  Rich  v.  Braxton,  158  U.  S.  375,  16  Sup. 
Ct.  lOOe,  39  L.  Bd.  1022.  It  shonld  be  qaid, 
however,  that  the  land  involved  in  the  Rich 
V.  Braxton  Case  was  located  in  Virginia,  and 
the  Supreme  Court  followed  the  ruling  of  the 
Virginia  court  in  the  Overton  Case,  as  did  the 
federal  court  in  the  Charles  Case. 

We  do  not  think,  however,  that  these  cases 
are  in  accord  with  the  w^ht  of  authority 
or  the  decisions  of  this  court,  and  we  are 
not  disposed  to  follow  them.  Here  we  havp 
a  case  in  which  four  separate  and  distinct 
parents  were  issued  for  four  separate  and 
distinct,  but  adjacent,  tracts  of  land.  Tliere 
bad  never  been,  <m  the  part  of  'the  patentee 
or  those  claiming  under  him,  any  inclosnre 
or  actual  possession  of  any  i>art  of  the  land 
covered  by  these  patents.  At  the  time  Hens- 
ley set  up  his  claim  of  right  to  it  under 
the  Robinson  Junior  patent,  all  of  this  land 
was  in  the  same  wild,  uncultivated,  unin- 
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closed  condition  that  it  was  wben  the  pat- 
ents were  issued,  except  the  small  cleariug  in 
patent  43198,  adjoining  the  Gilbert  land.  It 
had  never  been  converted  into  one  body  of 
land  by  fenced  inclosure,  and  the  mere  fact 
that  the  same  person  happened  to  obtain  the 
four  patents  at  the  same  time  did  not  have 
the  effect  of  converting  the  land  covered  by 
tbem  into  one  body,  in  the  sense  that  an  ad- 
verse claimant,  by  making  an  actual  entry 
-within  one  of  the  patents,  might  assert  claim 
to  the  others  or  any  part  of  them. 

It  woald  be  extending  far  beyond  reason- 
able or  Just  bounds  the  doctrine  of  adverse 
possession  to  permit  an  intcnder  to  perfect 
his  claim  of  adverse  iMssession  to  several 
adjoining,  uninclosed,  vacant  tracts  of  land, 
each  conveyed  to  the  rightful  owner  by  sep- 
arate title,  on  the  ground  that  he  had  taken 
actual  physical  possession  of  one  of  the 
tracts.  It  has  been  the  poUcy  of  this  court  to 
limit  the  acquiring  of  title  by  adverse  posses- 
sion to  states  of  case  in  which  the  adverse 
holding  was  sufficient  to  put  the  rightful 
owner  on  notice  of  its  nature  and  extent,  and 
tf  the  owner  of  these  De  Groot  patents  should 
have  found  an  intruder  in  the  actual  posses- 
sion of  a  part  of  one  of  them,  it  would  not 
bring  home  to  him  any  notice  whatever  that 
the  intruder  had  asserted  or  would  assert  a 
hostile  claim  to  the  other  adjoining  patents 
outside  of  the  one  on  which  he  had  settled. 
In  1  R.  G.  L.  p.  729,  the  principle  we  have  an- 
nounced is  thus  stated: 

"The  doctrine  that  the  actual  possession  of 
a  part  of  the  premises  will  be  constrnctively 
extended  to  all  the  land  described  in  the  'color 
of  title'  deed  or  patent  related  only  to  an  entire 
thing;  that  is,  the  constructive  possession  can 
only  extend  to  the  whole  of  that  which  is  par- 
tially occupied.  It  does  not  extend  to  other 
and  distinct  parcels,  even  thongh  they  are 
contiguous,  and  were  conveyed  to  the  claimant 
by  the  same  person  and  at  one  time.  The  rea- 
son for  this  exception  to  the  rules  stated  in 
the  preceding  paragraphs  is  that,  in  the  ab- 
sence of  an  actual  adverse  possessioc,  the  law 
constructively  places  the  possession  of  land  in 
the  owner  of  the  legal  title,  and  the  actoal 
possession  of  one  tract  of  land  is  not  a 
Bofficiently  open  and  notorious  possession  of  an 
adjoining  tract,  which  is  not  occupied,  to  give 
the  owner  notice  of  the  adverse  claim  thereto." 

To  the  same  effect  are  2  Corpus  Juris,  p. 
238 ;  Elliott  v.  Cumberland  Coal  Co.,  109  Tenn. 
745,  71  S.  W.  749 ;  Carstophen  v.  Holt,  96  Ga. 
703,  23  S.  E.  904;  Hornblower  v.  Blanton, 
103  Me.  375,  69  Atl.  568, 125  Am.  St.  Rep.  300; 
Turner  v.  Stephenson,  72  Mich.  409,  40  N.  W. 
735,  2  L.  R.  A.  277. 

If,  however,  the  land  covered  by  these  De 
Groot  patents  had  been  inclosed  by  a  fence, 
this  act  of  Inclosure  would  have  converted 
It  into  one  connected  body  of  land;  and 
thereafter,  If  Robinson,  under  a  color  of 
title  patent,  bad  made  an  entry  on  any  part 
of  this  inclosed  boundary,  taking  actual, 
open,   notorious,   and   visible   possession  of 


same,  and  maintaining  it  without  interrup- 
tion for  15  years,  this  adverse  entry  and 
holding  would  have  placed  him  in  the  actual 
possession  of  so  much  of  the  inclosed  and 
fenced  boundary  as  was  embraced  within  the 
exterior  lines  of  his  color  of  title  patent,  be- 
cause when  the  owner  of  contiguous  tracts 
of  land,  that  he  has  acquired  by  separate 
deeds  or  patents,  converts  tbem  by  fenced  in- 
closure into  one  body,  the  interior  lines  of  the 
patents  or  deeds  under  which  he  holds  the 
land  so  Inclosed  will  be  obliterated,  and  ac- 
tual XMSsesslou  within  the  fenced  inclosure 
would  put  him  on  notice  that  the  entrant  was 
asserting  a  hostile  tlUe  that  might  affect  all 
of  the  inclosed  land.  On  this  point  it  was 
said  in  Parsons  y.  DiUs,  159  Ky.  471,  167  S. 
W.  416,  that: 

"AppeUants  fnrther  contend  that  the  proof  of 
adverse  possession  is  altogether  insuflBcient. 
This  contention  is  based  on  the  assumption  that, 
where  a  deed  conveys  several  tracts  by  sepa- 
rate descriptions  and  not  by  one  complete 
boundary,  possession  of  one  of  the  tracts  for 
the  statutory  period  is  not  a  possession  of  the 
other  tracts  embraced  in  the  deed.  For  this 
position  there  is  respectable  authority.  1  R. 
O.  L.  Adverse  Possession,  §  45;  Hornblower 
V.  Blanton,  103  Me.  375,  125  Am.  St.  Rep.  300; 
Carson  v.  Bennett,  18  N.  C.  548,  30  A.  D.  143; 
Loftos  V.  Cobb,  46  N.  C.  406,  62  A.  D.  173. 
However,  in  this  state,  where  becanse  of  pe- 
culiar conditions  the  plea  of  adverse  possession 
is  regarded  with  more  favor,  that  rule  does  not 
prevail.  The  deed,  though  invalid,  is  evidence 
of  the  extent  of  possession.  Where,  therefore, 
the  tracts,  though  separately  described,  are 
conveyed  by  the  same  person,  and  embraced  in 
the  same  deed,  and  are  contiguous  to  each , 
other,  adverse  possession  of  one  of  the  tracts 
for  the  statutory  period  will  extend  to  the 
whole.  The  owner  or  tenant  holding  under  him 
may  also  move  from  one  tract  to  another  de- 
scribed in  the  particular  deed,  and  the  different 
periods  of  possession,  just  so  they  be  continuous 
and  aggregate  15  years,  will  constitute  adverse 
possession  of  all  the  tracts  'described  in  the 
deed.  On*  the  other  hand,  possession  of  one 
tract  described  in  one  deed  is  not  of  itself  suffi- 
cient to  constitute  possession  of  another  tract 
described  in  another  deed  as  against  a  superior 
title  holder." 

We  are  therefore  of  the  opinion  that  the 
adverse  holding  of  Hensley  and  those  under 
whom  he  claims  must  be  confined  to  such  of 
the  De  Groot  patents  as  he  made  an  actual 
entry  in  and  took  actual  adverse  posses- 
^oa  of. 

[3]  The  remaining  question  Is:  Has  there 
been  such  actual  possession  of  any  of  these 
De  Groot  patents  as  would  give  Hensley  the 
right  to  hold  them,  or  any  of  them,  by  ad- 
verse possession  to  the  extent  of  the  lines  of 
the  Robinson  patent?  The  answer  to  this 
question  depaids  largely  upon  the  evidence; 
but,  before  considering  it,  it  may  be  well  to 
briefly  restate  a  few  pertinent  facts  relating 
to  this  feature  of  the  case.  It  appears,  as  we 
have  said,  that  Robinson,  when  he  purcbas- 
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«d  the  Gilbert  tract  In  1876,  obtained  a  good 
title  to  It,  and,  baving  settled  on  It  soon  after 
Ills  purchase,  he  proceeded  to  build  on  It  a 
house  and  some  outbuildings,  and  make  a 
-clearing  for  cultivation;  wliich  clearing  and 
cultivation  certainly  extended  into  the  De 
-Groot  iwtent  43108,  and  this  adverse  holding 
and  possession  within  this  De  Groot  patent 
-continued  without  interruption  to  the  date 
when  this  suit  was  brought  by  Hensley.  So 
that,  when  Robinson  In  1885  obtained  his 
patent,  wlilch  embraced,  as  we  have  said, 
practically  all  of  the  Gilbert  land  to  which  he 
had  previously  secured  a  good  title,  as  well 
as  parts  of  all  the  De  Groot  patents,  this 
color  of  title  patent  did  not,  in  and  of  itself, 
have  the  effect  of  putting  Robinson  In  the 
possession  of  any  part  of  the  De  Groot  senior 
patents,  because,  und»  the  very  terms  of 
section  4704  of  the  Kentudty  Statutes: 

"Elvery  entry,  survey,  or  patent  made  or  is- 
sued under  this  chapter  shall  be  void,  go  far  as 
it  embraces  lands  previously  entered,  surveyed 
-or  patented." 

Therefore  It  was  Indispensably  necessary. 
In  order  to  put  Robinson  In  the  adverse  pos- 
sessl<m  of  any  of  the  De  Groot  patents  to  the 
extent  of  his  color  of  title  patent,  that  he 
should  malce  an  actual  entry,  accompanied 
by  physical  aa  well  as  open,  visible,  and  no- 
torious acts  of  adverse  possession  on  the  De 
Groot  patents  and  within  the  lines  of  his 
cdoT  of  title  deed.  The  drcumstance  that 
Robinson,  at  the  time  and  previous  to  obtain- 
ing his  color  of  title  patent,  was  in  the  actual 
possession  of  the  Gilbert  land,  to  which  he 
'had  good  title,  did  not  have  the  effect  of 
putting  him  in  jtossession  of  any  part  of  the 
De  Groot  patents  embraced  wittiln  the  lines 
of  his  color  of  title  deed,  as  nothing  short 
of  actual  entry  and  possession  within  the 
De  Groot  patents  would  be  sufficient  to  place 
him  In  the  adverse  possession  of  the  De 
Groot  land. 

This  question  has  been  definitely  and  final- 
ly settled  time  and  again  by  this  court  In  the 
cases  of  Whitley  County  Land  Co.  v.  Powers' 
Heirs,  146  Ky.  801, 144  S.  W.  2,  Burt  &  Brabb 
Lumber  Co.  v.  Sackett,  147  Ky.  232,  144  S. 
W.  34,  Brewer  v.  War  Fork  Land  Co.,  172  Ky. 
598,  189  S.  W.  717,  War  Fork  Land  Co.  v. 
Marcum,  180  Ky.  353,  202  S.  W.  668,  Bowling 
V.  Breathitt  Coal,  Iron  &  Lumber  Co.,  134 
Ky.  249,  120  8.  W.  317,  and  many  others. 
In  the  Bowling  Case,  Bowling  asserted  claim 
by  adverse  possession  to  100  acres  of  land 
to  which  he  had  a  color  of  title  deed,  but  no 
actual  possession,  upon  the  ground  that  he 
had  lived  for  many  years  on  a  tract  of  land 
that  he  owned  adjoining  this  100;  but  the 
court.  In  rejecting  the  claim  of  Bowling  said: 

"So  the  question  comes  to  tliis:  Can  a  man 
who  is  living  on  a  tract  of  which  be  has  title, 
and  which  is  outside  of  the  plaintifTs  claim, 
obtain  adverse  possession  of  land  within  the 
plaintiff's  older  patent  simply  by  taking  a  deed 
to  it  and  continuing  to  live  outside  of  the  lap?" 


After  quoting  from  Trimble  ▼.  Smith  and 
many  other  cases,  the  court  further  said: 

"If,  in  a  case  Uke  this,  a  man  could,  whOe 
living  on  land  which  he  admittedly  owned,  gain 
title  within  an  elder  patent,  wliicfa  adjoined 
him,  by  simply  meriting  off  a  boundary  and 
taking  a  deed  from  some  one  to  it,  where  there 
was  nothing  on  the  land  to  put  the  owner  on 
notice  of  iiis  adverse  claim  to  it,  there  would 
be  no  security  for  land  titles,  and  the  entire 
doctrine  tliat  the  settlement  <^  the  junior  pat- 
entee, when  without  the  lap,  will  give  him  no 
possession  witliin  the  senior  patent,  would  have 
to  be  abandoned.  The  plaintiff,  having  the  title 
to  the  land,  was  in  the  constructive  possession 
of  it.  The  defenSant  could  not  defeat  this  con- 
structive possession  by  merely  living  on  an  ad- 
joining tract  of  land,  not  included  in  the  plain- 
tilTs  patent,  and  claiming  land  within  that  pat- 
ent" 

Again  In  the  case  of  Brewer  t.  War  Fork 
Land  Co.  we  said : 

"A  person  who  has  under  a  good  title  con- 
structive possession  of  a  boundary  of  land  is 
not  required  to  take  notice  of  subsequent  deeds 
or  patents  that  may  be  acquired  by  strangers  to 
Ills  title,  or  to  look  to  the  records  for  the  pur- 
pose of  ascertaining  if  any  person  has  sub- 
sequently secured  a  deed  or  a  patent  covering 
the  land  embraced  by  his  senior  patent!  He 
need  only  look  to  the  land  itself.  So  long  as 
the  land  itself  is  free  from  actual  intrusion, 
his  title  and  constructive  possession  will  re- 
main undisturbed  and  unaffected.  These  princi- 
ples have  been  announced  by  this  court  in  a 
long  line  of  decisions,  begiiming  with  Trimble 
V.  Smith,  4  Bibb,  257,  decided  in  1815,  and  end- 
ing with  Cumberland  Cool  Ca  v.  Croley,  172 
Ky.  222,  decided  in  1916." 

But,  notwithstanding  the  plain  dedara- 
tlons  in  the  cases  cited  that  a  person  who  has 
good  dtle  to  a  tract  of  land  on  which  he 
actually  resides  cannot  assert  title  by  ad- 
verse possesion  to  an  adjoining  tract  that 
he  daims  under  a  color  of  title  deed  or  pat- 
ent, without  having  made  any  actual  entry 
and  taldng  actual  possession  thereof,  attor- 
neys are  continually,  but  unavalllngly,  at- 
tempting to  Ignore  the  principle  so  firmly  es- 
tablished. 

[4]  Turning,  now,  to  the  evidence  relied  on 
to  show  an  actual  entry  and  actual  adverse 
possession  In  the  De  Groot  patents,  we  flind 
well  proven  tlie  actual  physical  possession  by 
Hensley  and  those  under  whom  he  claims  of 
the  Gilbert  tract,  to  which  he  and  those  un- 
der whom  he  claims  has,  as  we  have  said, 
good  title,  and  there  Is  also  evidence  con- 
ducing to  show  that  Hensley  and  those  under 
whom  he  claims  asserted  ownership  to  all 
the  land  within  the  lines  of  the  Robinson  pat- 
ent; but,  when  It  comes  to  showing  an  actual 
adverse  possession  within  the  lines  of  the  De 
Groot  patents,  there  Is  no  evidence  sufficient 
to  establish  any  adverse  entry  or  actual  hold- 
ing tu  any  of  these  patents,  except  43198,  and 
the  entry  and  cultivation  within  the  lines 
of  this  patent  appear  to  have  been  nwde 
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after  Boblnson  purdtased  the  OUb«rt  Und 
In  1876,  and  before  lie  obtained  hla  patent  In 
1885,  bnt  the  clearing  and  cultlTation  within 
this  patent  have  continued  without  interrup- 
tion from  the  time  they  were  first  made. 

It  will  be  observed  that  the  entry  of  Robin- 
son In  this  De  Groot  patent  was  made  before 
be  obtained  his  color  of  title  patent,  and  If 
be  had  not  obtained  this  patent  Ills  right  to 
hold  any  part  of  the  De  Groot  land  under 
an  actual  entry  would  have  been  confined  to 
the  lines  of  his  clearing  and  cultivation.  But, 
when  he  obtained  the  color  of  title  patent, 
this  clearing  and  cultivation  placed  him  in 
the  possession  of  the  De  Groot  patent,  in 
which  the  entry  was  made  to  the  line  of  liis 
color  of  title  patent  This  principle  has  been 
often  announced  by  this  court  in  cases  hold- 
ing that: 

"Wiiere  one  daima  nnder  color  of  title  and  is 
iaactnal  poasession  of  a  part  of  the  land  wlth- 
fai  bis  boundary,  the  law,  by  construction,  car- 
ries his  poasession  to  tfae  fall  extent  of  -hi* 
boundary;  bnt,  where  be  claims  title  by  ad- 
Terae  possession  only,  he  acquires  no  Utle  to 
any  hud  except  that  which  is  in  his  actual 
possession."  Slaven  v.  Dority,  142  Ky.  640, 
134  S.  W.  1166;  Richie  v.  Owsley,  137  Ky.  63, 
121  S.  W.  1016;  White  v.  McNabb,  140  Ky.  828, 
131  8.  W.  1021;  Harrison  y.  McDaniel,  2  Dana, 
34& 

Nor  is  It  Indispensable  to  pat  an  adverse 
daimant  nnder  a  color  of  title  deed  or  patent 
in  possession  to  the  lines  of  his  deed  or  pat- 
ent that  he  should  make  an  entry  and  take 
actual  possession  after  he  obtains  it.  It  will 
be  sufficient  if  it  appears,  as  in  this  case, 
that  the  adverse  claimant  before  he  obtained 
Us  color  of  title  patent  made  an  actnal  entry 
and  took  actnal  poasession  of  the  vacant  land 
of  another  within  the  lines  of  the  color  of 
title  patent  thereafter  obtained,  if  it  further 
appears  that  his  actual  adverse  possession, 
made  before  be  obtained  his  color  of  title 
patent,  was  continned  without  interrupticm 
op  to  tfae  time  the  color  of  title  patent  w|is 
i^ued,  and  thereafter  maintained  for  a  suffi- 
cient length  of  time.  So  that  we  do  not 
attach  importance  to  the  tact  that  the  entry 
made  by  Robinson  in  the  De  Groot  patent 
43198  was  made  before  he  obtained  his  pat- 
ent, because,  after  obtaining  his  patent,  he 
ecntlnued  in  the  actual  physical  possession  of 
that  part  of  this  De  Groot  patent  which  he 
had  t>een  In  the  actual  physical  possession  of 
before  his  patent  issued,  and  his  actual  phys- 
ical possession  within  this  patent  was  of  such 
nature  and  extent,  and  so  open,  viable,  and 
notorious  as  to  put  the  owner  of  the  De 
Groot  patent  upon  notice  tliat  an  intruder 
had  entered  and  was  In'  the  actual  possession 
of  a  part  of  It. 

[t]  It  is  further  claimed  on  behalf  of  Hens- 
ley  that  tbere  was  such  entry  and  posses- 
sion by  those  under  whom  be  claims  of  the 


De  Groot  patoit  43197  as  to  put  Iilm  in  the 
actual  poasesaloB  of  this  patent  to  the  extent 
of  the  Robinson  patent.  It  is  shown  by 
Blakeman,  the  8urvey<w,  who  was  the  only 
witness,  except  Dixon,  who  testified  on  the 
point,  that  the  deatlag  made  on  the  Gilbert 
land  extended  only  very  slightly  into  patent 
43197,  and  was  not  sufficient  either  in  nature 
or  extent,  coBstdering  the  wild  and  unlnclosed 
character  of  the  country,  to  put  the  owner  of 
the  De  Groot  patent  upon  notice  that  any 
entry  or  possession  liad  been  taken  within  - 
this  patent  He  said  the  clearing  whlcb  ex-  . 
tended  within  patent  4S197  was  "merely  a  pin 
point,  so  to  speak";  it  did  not  embrace  one- 
fiftieth  part  of  an  acre ;  it  would  be  hard  for 
a  person  owning  the  adjoining  boundary  to 
discover  the  encroachment  upon  his  land ;  he 
could  not  do  it  without  a  surveyor  at  all, 
and  it  would  take  the  most  careful  surveying 
to  discover  any  encroachment,  or  to  determine 
whether  the  clearing  was  Inside  or  outside 
of  the  Gilbert  patent 

R.  L.  Dizcn  made  a  survey  of  this  land  for 
Hensley,  and  it  Is  claimed  In  briefs  of  coun- 
sel for  Hensley  that  his  evidence  shows  that 
there  was  a  considerable  clearing  within 
patent  43197;  but  an  examination  of  bis  evi- 
dence does  not  support  counsel.  This  evi- 
dence is  not  sufficient  to  show  any  right  on 
the  part  of  Hensley  to  claim  by  adverse  pos- 
session any  part  of  patent  43107,  as  it  is  too 
well  settled  to  require  even  citation  of  au- 
thority that  when  a  hostile  claimant  nnder- 
takes  to  assert  title  by  adverse  possession  to 
land  in  the  constructive  or  actual  possession 
of  another,  tfae  nature  and  extent  of  his  pos- 
session must  be  so  open,  visible,  and  notori- 
ous, considering  tlie  location,  surroundings, 
and  character  of  the  land,  as  to  give  notice  to 
a  person  of  ordinary  prudence  tliat  a  hostile 
intrusion   has  been  made  on  his  premises. 

We  did  not  of  course,  undertake  to  lay 
down  any  rule  respecting  the  nature  or  extent 
of  the  adverse  holding  that  will  be  sufficient 
to  give  to  the  real  owner  the  requisite  notice. 
This,  as  we  have  said,  must  depend  largely  on 
the  facts  and  circumstances  of  the  particular 
case.  But  applying  the  principle  announced 
to  the  facts  of  this  case,  it  is  perfectly  plain 
that  the  small  clearing,  such  as  Hensley  and 
those  under  whom  he  claims  made  in  patent 
43197,  considering  the  wild,  uncultivated  con- 
dition of  the  country,  and  the  fact  that  this 
clearing  was  merely  an  extension  of  the 
large  clearing  rightfully  made  on  the  Gilbert 
land,  did  not  even  approach  the  requisite  of 
an  entry  demanded  by  the  law  of  adverse 
possession. 

Wherefore  so  much  of  the  Judgment  as 
awarded  Hensley  any  part  of  the  De  Groot 
patents,  43135-43137,  is  reversed.  The  Judg- 
ment is  affirmed  as  to  patent  4S198,  and  on  a 
return  of  the  case  Judgment  will  be  entered 
In  conformity  with  this  opinion. 
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R0DGER8  V.  LARRIMORE  &  PERKINS. 

<Coart   of   Appeals    of   Kentucky.     June   11, 
1020.) 

I.  Contraots  <8=>IO(l)-<-Mii<t  be  mutuality  of 
okligation. 

One  of  the  essential  elements  of  an  en- 
forceable contract  is  mutuality  of  the  obligatioB, 
and  where  it  is  left  to  one  of  the  parties  to 
choose  whether  he  will  proceed  or  abandon  it, 
the  contract  is  not  binding  upon  either. 

,  2.  Plewting  iS=>248(4)— Allowing  abandonmaBt 

of  cause  of  action  by  amendmont  not  abuse  of 

discretion. 

Where  assigqee  of  purchaser  in  contract  of 

sale   of  crop   of  tobacco  sued  on  an   alleged 

written  contract,  which  was  not  binding  because 

not  mutual,  court  did  not  abuse  its  discretion  in 

allowing  an  amendment  to  the  effect  that  the 

writing  was  merely  a  memoranda  of  an  oral 

contract,  thus  abandoning  the  cause  of  action 

set  up   in  original  pleading,   in  view   of  Civ. 

Code  Prac.  {  134. 

3.  Contracts  $=9303(1)— Performance  excused 
only  where  rendered  Impossible  by  act  of  God, 
otlier  party,  or  operation  of  law. 

Every  person  undertaking  the  performance 
of  obligations  under  a  contract  must  perform 
the  same,  unless  performance  is  rendered  Im- 
possible by  act  of  God,  by  the  other  party,  or 
by  operation  of  law. 

4.  Sales  ^s>l72— Levy  oT  attachment  did  not 
relieve  seller  from  obligation  to  deliver. 

A  seller  in  a  contract  of  sale  of  tobacco  was 
not  relieved  of  his  obligation  to  deliver  to  the 
purchasers  or  their  assignees  because  a  gar- 
nishment was  served  upon  him,  which  created 
a  lien  upon  the  interest  of  one  of  the  par> 
chasers,  where  prior  to  sale  to  third  parties  the 
attorney  for  the  attaciiing  plaintiiGC  notified 
him  that  a  motion  to  discharge  the  attachment 
had  been  iiled. 

Appeal  from  Circuit  Court,  Trimble  County. 

Action  by  Iiarriiiiore  &  Perkins  against  J. 
Li.  Rodgers.  Judlgment  for  plaintiffs,  and  de- 
fendant appeals.    A£Srmed. 

Eugene  Mosley,  of  Bedford,  and  Charles 
Carroll,  of  Louisville,  for  appellant 

Edwards,  Ogdeu  &  Peak,  of  Louisville,  for 
appellees. 

QUIN,  J.  This  action  was  Instituted  In  the 
lower  court  by  appellees  for  alleged  breach  of 
the  following  contract : 

"Milton,  Ky.  Nov.  26,  1016.  We  have  this 
day  sold  to  B.  A.  Perkinson  &  Smith  my  entire 
crop  of  tobacco  grown  in  the  year  1016,  which 
tobacco,  or  any  part  thereof,  I  have  not  sold  or 
contracted  to  sell  to  another  consisting  of 
about  18,000  pounds,  at  the  following  prices: 
About  18,000  pounds  of  bright  leaf,  red  leaf, 
lugs,  trashes,  flying  tips,  green  or  worm-eaten 
at  nine  cents  per  pound  delivered  at  his  factory 
in  HHds.  LouisviUe,  Wts  by  April  1,  1917,  in 
good  handling  order  free  of  any  material  dam- 


age, also  to  be  well  dassed  when  stripped,  and 
neatly  tied  in  hands  free  of  stalks  and  suckers. 

"J.  Ll  Rodger*." 

By  successive  assignments  appellees  be- 
came the  beneficiaries  of  this  contract  Hav- 
ing taken  api)ellant'a  deposition  and  ascer- 
tained the  exact  weight  of  the  tolncco  and 
the  price  realized  on  the  sale  thereof  to  oth- 
er persons,  the  petition  was  amended  to  con^ 
form  to  the  proof.  A  demurrer  was  sustain- 
ed to  the  petition  as  amended.  In  a  further 
amendment  the  cause  of  actioi)  was  based 
upon  a  verbal  contract  between  the  original 
parties,  substantially  the  same  as  that  s^ 
out  In  the  writing  sued  on.  It  was  alleged 
that  the  contract  referred  to  In  the  petition 
was  a  memorandum  of  said  sale  delivered  to 
the  purchasers  by  appellant,  a  duplicate  of 
which,  signed  by  Perkinson  &  Smith,  was  de- 
livered to  appellant  A  demurrer  to  the  plead- 
ing as  thus  amended  was  overruled,  and  this 
is  .one  of  the  two  errors  urged  for  reversal. 
In  one  paragraph  of  the  answer  it  was  alleged 
that  appellant  was  prevented  from  dellv^lng 
the  tobacco  to  the  purchasers  or  their  as- 
signees because  of  a  garnishment  that  had 
been  served  upon  him,  which  created  a  lien  up- 
on Smith's  Interest  in  the  tobacco,  and  that 
Perkinson  &  Smith  having,  upon  request,  fail- 
ed to  release  said  lien,  they  violated  their  con- 
tract, thus  releasing  appellant  The  court 
sustained  a  demurrer  to  said  paragraph,  and 
this  Is  the  other  error  complained  of.  Dpon 
the  remaining  issues  raised  by  the  pleadings 
a  trial  was  had,  resulting  in  a  verdict  In  ap- 
pellees' favor  for  1722.87. 

[1,  2]  It  is  contended  the  writing  sued  on 
was  void  because  unilateral.  One  of  the  es- 
sential elements  of  an  enforceable  contract 
is  mutuality  of  the  obligation.  Where  it  is 
left  to  one  of  the  parties  to  an  agreement  to 
choose  whether  he  will  proceed  or  abandon  it 
the  contract  is  not  hlndlng  upon  either.  Ber- 
ry V.  Frisbie,  etc.,  120  Ky.  337,  86  S.  W.  558, 
27  Ky.  Law  Rep.  724.  Therefore  the  lower 
court  properly  siistained  the  demurrer  to  the 
petition,  but,  as  amended,  it  was  not  demurra- 
ble. It  Is  alleged  in  the  last  amendment  that 
the  parties  entered  into  an  agreement  by  the 
terms  of  which  appellant  agreed  to  sell  and 
deliver  his  tobacco  for  the  price  stated,  to  be 
paid  for  according  to  Louisville  weights,  that 
Perkinson  &  Smith  agreed  and  bound  them- 
selves to  receive  and  pay  (or  said  tobacco, 
and  this  contract  was  evidenced  by  the  mem- 
orandum of  sale,  thus  we  have  all  the  essen- 
tials of  a  binding  contract  Appellees  were 
privileged  if  they  so  desired  to  abandon  the 
cause  of  action  set  up  in  the  original  plead- 
ing. The  courts  of  this  state  have  been  lib- 
eral in  permitting  the  filing  of  amendments  In 
the  furtherance  of  justice.  Civ.  Code  Prac.  { 
134.  It  was  no  violation  of  the  court's  dis- 
cretion to  allow  the  amendment  in  question 
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to  be  filed.  It  is  permissible,  for  example,  in 
a  suit  upon  an  express  contract,  where  only 
an  Implied  contract  is  proven,  to  amend  the 
pleadings  to  conform  to  the  proof.  Smith  v. 
Kobinson,  185  Ky.  76,  214  S.  "W.  776. 

In  Georgetown  Water  Co.,  etc.,  v.  Smith, 
etc.,  97  S.  W.  1119,  30  Ky.  Law  Rep.  253,  we 
held  that  the  lower  court  properly  allowed  an 
amended  petition  to  be  filed,  setting  out  the 
real  contract  under  which  the  defendjint  was 
operating;  plaintiff  In  the  original"  petition 
having  relied  upon  a  former  contract  no  long- 
er in  force. 

[3, 4]  The  second  proposition  raised  by 
oonnscl  for  appellant  is  unique.  No  authori- 
ty Is  cited  in  support  of  same;  we  doubt  if 
any  can  be  found.  The  effect  of  their  conten- 
tion Is  that  appellees'  failure  to  release  the 
attachment  was  an  authorization  to  appellant 
to  dispose  of  his  tobacco  to  others.  In  other 
words,  the  levy  of  the  attachment  or  garnish- 
ment released  him  from  the  obligations  of  his 
contract.  The  general  rule  is  that  a  person 
undertaking  the  performance  of  certain  obli- 
gsitions  must  perform  same,  unless  the  per- 
formance thereof  is  rendered  impossible  by 
art  of  God,  by  the  other  party,  or  by  opera- 
tion of  law.  An  illustration  of  release  under 
the  third  of  the  instances  given  Is  found  In 
L.  &  N.  R.  R.  Co.  V.  Crowe,  156  Ky.  27,  160  S. 
W.  759,  49  L.  R.  A.  (N.  S.)  848,  holding  that 
where  an  act  contracted  for  Is  rendered  un- 
lawful by  the  enactment  of  a  statute  before 
the  expiration  of  the  time  for  performance, 
the  obligation  Is  thereby  discharged;  but  no 
court  has  held,  so  far  as  we  have  been  able 
to  find,  that  the  mere  levy  of  an  attachment 
relieved  a  party  from  the  obligations  of  lila 
contract.  While  appellant  is  contending  here 
that  he  was  released  from  the  contract  with 
PerUnson  &  Smith,  he  did  not  hesitate  to  dis- 
pose of  his  tobacco  to  other  persons.  Nor  do 
we  have  far  to  go  to  find  the  reason — the 
price  of  tobacco  had  advanced  In  the  mean- 
time. It  appears  further  that  the  first  con- 
signment of  the  tobacco  to  the  other  parties 
was  made  February  12, 1917.  On  the  evening 
of  that  same  day  appelant  admits  he  receiv- 
ed from  the  attorney  for  the  attaching  plain- 
tiff a  letter,  notifying  him  that  a  motion  to 
discharge  the  attachment  had  been  filed  in' 
the  clerk's  office,  and  that  he  was  at  liberty 
to  deliver  the  tobacco  to  Perklnson  &  Smith 
or  their  assignees.  Notwithstanding  this  no- 
tice, he  proceeded  to  dispose  of  his  tobacco 
elsewhere.  The  motion  to  discharge  the  at- 
tachment was  not  acted  upon  until  some  time 
later,  but  this  In  no  wise  affected  the  parties. 
The  institution  and  pendency  of  the  attach- 
ment suit  was  no  justification  to  appellants 
to  sell  the  tobacco  to  other  persons.  He  had 
bound  himself  by  contract  to  deliver  this  to- 
bacco to  appellees,  this  was  admitted  on  the 
trial,  and,  having  violated  this  contract,  ap- 


pellees were  entitled  to  fecover  for  the  breach 
thereof.  The  lower  court  did  not  err  in  sus- 
taining the  demurrer  to  the  paragraph  of  the 
answer  referred  to. 

The  judgment  appealed  from  most  be,  and 
is,  affirmed. 


SEARCY  V.  COMMONWEALTH. 

(Court  of  Appeals  at  Kentucliy.     June  6, 
1920.) 


1.  Criminal  law  <S=»4I7(2),  1169(1)  —  State- 
ments to  officer  out  of  presence  of  defendant 
held  Incempetent,  but  not  prejudicial. 

In  a  prosecution  for  murder,  testimony  of 
a  police  officer  that  deceased  had  attempted  to 
get  a  warrant  for  the  arreet  of  defendant  was 
incompetent,  because  the  statements  of  de- 
ceased were  made  to  the  officer  out  of  the  pres- 
ence and  hearing  of  defendant,  bat  not  so  preju- 
dicial to  defendant  as  to  warrant  reversal  of 
conviction. 

2.  Criminal  law  <S=>656 (4)— Statement  of  ooHrt 
that  there  was  evidence  of  oertain  fact  when 
it  wa*  only  hearsay,  held  erroneous. 

In  a  prosecution  for  morder,  where  testi- 
mony that  defendant  had  been  ordered  out  of 
decedent's  house  was  hearsay,  and  was  ad- 
mitted only  to  contradict  a  witness,  the  action 
of  the  court  in  stating  to  the  jury,  on  objection 
to  argument  by  the  commonwealth's  attorney 
that  defendant  had  been  ordered  out  of  the 
house,  that  such  was  the  case,  held  erroneous 
as  calculated  to  mislead  the  jury. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Division. 

Sam  Searcy  was  convicted  of  murder,  and 
he  appeals.    Reversed. 

Brent  0.  Overstreet  and  Homer  C.  McLen- 
nen,  both  of  Louisville,  for  appellant. 

Chas.  I.  Dawson,  Atty.  Gen.,  for  the  Com- 
monwealth. 

SAMPSON,  J.  Appellant,  Sam  Searcy,  shot 
and  killed  Henry  Barger  in  the  city  of  Louis- 
ville in  May,  1918.  An  indictment  charging 
Searcy  with  the  willful  murder  of  Barger  was 
returned  by  the  Jefferson  county  grand  jury 
and  a  trial  was  had,  resulting  in  a  hung  jury. 
Another  trial  was  had  on  February  19,  1919, 
and  the  defendant  found  guilty  and  his  pun- 
ishment fixed  at  confinement  in  the  state  peni- 
tentiary for  life.    He  prosecutes  this  appeal. 

In  his  motion  and  grounds  for  a  new  trial 
he  complains  that  the  trial  court  admitted  in- 
competent evidence  offered  by  the  common- 
wealth concerning  the  application  of  the  de- 
ceased, Barger,  to  a  police  officer  for  a  war- 
rant for  appellant,  Searcy,  and  others,  the 
said  application  and  conversation  concerning 
same  being  made  out  of  the  presence  and 
hearing  of  Searcy,  and  also  because  the  court 
allowed  the  commonwealth  to  introduce  evi- 
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dence  ahowlnjc  that  Mrs.  Babcock,  daughter 
of  deceased,  had  not  placed  flowers  upon  the 
grave  of  her  father.  All  this  evidence  was  ob- 
jected to  by  defendant,  Searcy,  but  his  ob- 
jection was  overruled  by  the  court,  and  the 
evidence  allowed  to  go  to  the  Jury.  Com- 
plaint is  also  made  by  appellant  of  the  fail- 
ure of  the  trial  court  to  allow  him  to  intro- 
duce evidence  of  threats  by  deceased  against 
other  persons  for  the  purpose  of  showing 
animus  in  deceased's  mind  at  the  time  of 
and  shortly  before  the  tragedy,  but  the  chief 
complaint  of  appellant  is  of  improper  argu- 
ment of  the  attorney  for  the  commonwealth 
in  concluding  the  case. 

Barger  lived  with  his  family  on  Seventh 
street,  in  Louisville,  and  his  wife  conducted 
a  boarding  house,  at  which  appellant,  Searcy, 
his  brother,  and  some  other  persons  boarded 
and  were  lodged.  Barger  himself  had  no  reg- 
ular occupation  about  Louisville,  but  stayed 
a  large  part  of  the  time  in  Indiana,  only  oc- 
casionally coming  home  to  spend  a  few  days 
with  the  family.  Searcy  had  employment  at 
a  mill  at  factory  in  the  city  of  Louisville  and 
went  to  work  about  6  o'clock  in  the  morning. 
On  Thursday,  before  the  killing  happened  on 
Monday  morning,  Barger  came  home,  and  go- 
ing upstairs  to  the  family  room,  he  saw  his 
married  daughter,  Mrs.  Babcock,  and  appel- 
lant, Searcy,  sitting  on  a  bed.  Mrs.  Barger 
was  oiit  of  the  house  attending  to  some  shop- 
ping. Barger  became  enraged  at  Searcy  and 
Mrs.  Babcock,  because  they  were  sitting  on 
the  bed  together,  and  began  to  make  com- 
plaint and  to  privately  threaten  both  of  them 
with  death.  According;  to  the  evidence,  the 
appellant  was  shortly  thereafter  informed 
that  Barger  liad  threatened  his  life,  and  on 
Sunday  he  approached  Barger  and  askied  lUm 
if  he  had  made  such  threats,  whereupon  Bar- 
ger denied  having  used  such  language.  They 
talked  the  matter  over,  however,  and  com- 
posed their  differences  and  the  whole  matter 
was  dropped;  Barger  and  Searcy  returning 
to  the  house  together.  Later  that  evening 
Searcy  and  his  brother  and  one  of  the  Barger 
boys  went  into  the  city  and  remained  until 
10  or  11  o'clock  that  night  When  they  came 
in,  Mrs.  Barger  and  some  of  the  children  were 
down  stairs  in  the  dining  room  or  kitchen, 
and  when  asked  why  they  did  not  go  to  bed, 
gave  the  infonnation  that  Barger  was  up- 
stairs and  had  threatened  to  kill  them  all, 
and  to  kill  Searcy  also.  At  the  time  Searcy 
received  this  Information  he  was  on  Ills  way 
to  bed,  and  he  and  his  brother  shortly  there- 
after retired ;  but  Searcy  deposes  that  he  did 
not  sleep  but  very  little  that  night,  because  he 
was  in  fear  of  Barger.  He  says,  about  the 
time  he  went  to  bed,  he  placed  a  pistol  on  the 
davonette  near  by,  so  that  he  could  defend 
himself.  Barger's  room  was  next  to  where 
Searcy  slept,  but  he  did  not  see  Barger  that 
night  Next  morning  early  Searcy  arose  and 
went  down  stairs  and  ate  his  breakfast ;  he 
then  went  back  upstairs  for  the  purpose  of 


getting  hla  cap  and  some  medicine  to  put  on 
his  face.  In  going  from  the  stairs  to  Searcy's 
room  be  bad  to  imss  the  room  of  Barger. 
After  Searcy  had  obtained  Us  cap  and  was 
leaving  his  room,  passing  the  door  of  Barger, 
he  says  Barger  suddenly  appeared  in  the  door 
with  an  open  knife  raised  in  a  striking  p<»- 
sitiou,  saying,  "Now,"  and  at  the  same  time 
striking  at  Searcy  with  the  knife,  who  at  the 
same  instant  flred  several  shots  into  the  body 
of  Barger,  killing  him  almost  instantly.  No 
one  saw  the  shooting,  but  two  of  the  young 
Barger  boys  were  sleeping  on  a  couch  or  bed 
in  the  upper  hallway,  and  were  awakened  by 
the  sound  of  the  gun.  Being  drowsy  and 
more  or  less  alarmed,  they  did  not  know  ex- 
actly what  had  happened,  and  reported  to  the 
family  down  stairs  that  their  father  had  com- 
mitted suicide.  This  story  was  told  by  the 
family  to  the  police  officers,  who  appeared 
on  the  scene  very  shortly  afterwards.  Searcy 
was  arrested  and  charged  with  the  crime,  and 
very  soon  thereafter  told  the  same  story  in 
substance  that  he  tesUfled  to  on  the  witness 
stand. 

On  the  trial  Officer  Loran  was  called  as  a 
witness  for  the  commonwealth  and  was  asked, 
among  other  things: 

"Q.  What  time  did  Mr.  Barger  go  there  on 
that  occasion?  A.  On  Sunday  be  came  to  me 
"about  1  o'clock  in  the  afternoon. 

"Q.  I  will  get  you  to  state  to  the  jury  wheth- 
er or  not  he  endeavored  on  that  occasion  to 
get  a  warrant  against  three  men.    A.  Yes,  sir. 

"Q.  I  will  get  you  to  state  to  the  jury  wheth- 
er or  not  one  of  the  men  he  was  trying  to  get 
a  warrant  against  at  that  time  was  tiiis  defend- 
ant, Searcy.    A.  Xes,  air." 

(11  This  happened  on  Sunday,  before  the 
killing  on  Monday  morning  about  6  o'clock, 
and  this  testimony  was  all  objected  to  by  ap- 
pellant on  the  ground  that,  unexplained,  it 
raised  in  the  minds  of  the  jury  a  belief  that 
Searcy  had  threatened  vicdence  to  Barger,  or 
had  committed  some  ofCense  against  him  or 
his  family.  It  la  also  objected  to  because  the 
statements  were  made  to  the  officer  out  of 
the  presence  and  hearing  of  appellant.  While 
we  regard  this  evidence  as  inoompetent,  it  is 
not  so  prejudicial  as  would  warrant  this  court 
in  reversing  the  judgmoit ;  but  as  there  must 
be  another  trial  for  other  reasons,  the  evi- 
dence givaa  by  Officer  Loran  as  to  what  was 
said  to  him  by  deceased  on  the  Sunday  before 
the  killing  will  be  excluded. 

On  the  trial  Martha  Barger,  sister  of  de- 
ceased, was  called  as  a  witness  for  the  com- 
monwealth, and  was  asked: 

"Q.  I  will  ask  yon  if,  on  the  day  or  the 
night  that  your  brother  was  killed,  his  wife 
told  you  that  her  husband,  Henry  Barger,  bad 
ordered  Sam  Searcy  to  leave  his  home.  A. 
She  told  me  that  be  did. 

"Q.  I  will  ask  you  if  she  further  told  you  the 

reason  be  ordered  him  to  leave  bis  home  was 

.  because  he  had  gone  home  and  found  Searcy 
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Babcock,  in  the  bedT 


In  his  dosing  argument  Mr.  Huffaker,  «»>- 
monwealtb'a  attorney,  referring  to  SeaT<7> 
exclaimed: 

"He  said  he  was  afraid  of  this  dead  man; 
that  be  had  been  told  of  liis  threats.  If  yon 
were  afraid  of  him,  wliy  did  you  go  bach  there 
that  night?  It  was  liis  home;  it  was  his  cas- 
tle; be  bad  a  right  there,  and  you  bad  none 
there,  when  he  had  ordered  yon  out." 

To  this  assertion  counsel  for  appellant  ob- 
jected, saying: 

"There  is  no  proof  he  was  ever  ordered  out  of 
the  place." 

Mr.  Huffaker  responded: 

"There  was  proof  from  old  Martha  Bargei 
he  had  ordered  liim  out. 

"By  the  Court:   That  is  correct. 

"By  Mr.  Hnffaker:  Very  strong  proof  he 
was  ordered  away  from  there." 

[2]  To  an  of  this  appellant,  Searcy,  oblected 
and  excepted  at  the  time.  As  will  be  observed 
from  reading  tbe  testimony  of  Martha  Bar- 
ger,  she  did  not  testify  that  her  brother,  Hen- 
ry Barger,  had  ordered  Searcy  from  his 
home;  but  Martha  Barger  only  testified  that 
the  wife  of  Henry  Barger  had  told  her  Henry 
Barger  had  ordered  Searcy  from  his  house. 
What  she  stated  was  the  merest  hearsay,  and 
was  allowed  only  for  the  purpose  of  contra- 
dicting the  wife  of  Barger,  who  had  testified 
that  she  had  not  made  such  statements.  The 
court  had  properly  admonished  the  Jury  that 
the  evidence  of  Martha  Barger  on  that  subject 
could  be  received  and  considered  only  for  the 
purpose  of  contradicting  the  witness  Mrs: 
Barger,  if  in  their  Judgment  it  did  so  do. 
However,  when  the  question  was  raised  by 
the  commonwealth's  attorney  at  the  ccnuflu- 
sion  of  the  case,  and  the  attorney  had  assert- 
ed that  Martlia  Barger  had  testified  that 
Henry  Barger  had  ordered  Searcy  away  from 
the  house,  the  court  promptly  sustained  t^e 
commonwealth  attorney,  and  made  the  state- 
ment to  the  Jury  in  substance  that  the  decla- 
ration of  the  attorney  in  his  argument  was 
correct,  when  In  truth  and  fact  it  was  not  so. 
Such  a  statement  was  calculated  to  mislead 
and  deceive  the  Jury,  and  was  highly  preju- 
dicial to  the  rights  of  appellant,  Searcy ;  his 
theory  being  that  as  a  boarder  at  the  Barger 
home  he  was  entitled  to  go  and  come  at  pleas- 
ure, since  h«  had  composed  all  diflterences 
with  Henry  Barger  and  had  paid  his  board  in 
advance  for  some  weeks.  There  was  no  evi- 
dence whatevo'  to  support  the  declaration 
that  Barger  had  ordered  Searcy  away  from 
bis  home,  and  the  commonwealth's  attorney 
improperly  charged  Searcy  with  remaining  at 
the  home  after  he  had  been  ordered  to  leave, 
This  was  bad  enough;    but  when  the  trial 


Jadge,  in  the  presence  and  hearing  of  the  Jury 
and  over  the  protest  of  counsel  for  appellant, 
declared  that  the  evidence  did  abow  that  Bar- 
ger had  ordered  Searcy  away  from  Ills  borne, 
it  upset  entirely  the  whole  theory  of  the  de- 
fense, and  no  doubt  was  largely  responsible 
for  the  verdict  by  the  Jury. 

For  the  reasons  indicated,  the  Judgment  la 
reversed,  for  a  new  trial  consistent  wltb  this 
opinion. 

Judgment  reversed. 


LEVY  V.  OOERHOEFER'S  EX'R. 

(Court  of  Appeals  of  Kentucky.    June  8, 1920.) 

i.  Bills  and  MtM    «5>375— Ganlag    «=3l9(l) 
—Note  for  oaoihilng  debt  void  evea  In  the 
hands  of  bona  flde  purchaser. 
A  note  given  for  a  gambling  debt  is,  under 
Ey.  St.  SS  1056,  1956,  void  in  the  bands  of  a 
bona  fide  purchaser  for  value  and  without  no- 
tice;   the  adoption   of  the  Negotiable  Instru- 
ments Act,  providing  for  protection  of  bona  fide 
purchasers,  not  modifying  the  gaming  statutes. 

2.  Appeal  and  error  «=>837(ll)  —  Deposition 
considered  by  appellate  conrt  where  excep- 
tions were  not  made  or  passed  on  In  lower 
eoirt. 
Under  Otr.  Code  Prac.  i  689,  where  ex- 
ceptions to  the  depositions  of  witnesses  in  a 
case  referred  to  a  commissioner  were  not  pass- 
ed on  by  the  chancellor,  or,  if  passed  on,  no 
exception  was  taken  to  his  rulings,  such  dep- 
osition cannot  be  disregarded  by  the  appellate 
court 

Appeal  from  Circuit  Court,  Jefferson 
County,  Chancery  Branch,  Second  Dlvlslonj 

Action  by  Frederick  Levy  against  the  Fi- 
delity ft  CtdumUa  Trust  Company,  as  exec- 
utor of  Louis  P.  Doerhoefer.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Selligman  &  Selllgman,  of  Louisville,  for 
appellant. 

Walter  E.  Huffaker,  of  Louisville,  for  ap- 
pellee. 

SETTLE,  J.  Tbe  controversy  in  this  case 
is  as  to  tbe  right  of  tbe  appellant,  Frederick 
Levy,  to  recover  of  tbe  appellee.  Fidelity 
&  Columbia  Trust  Company,  executor  of  the 
will  of  Louis  P.  Doerhoefer,  deceased,  the 
amount  of  a  note  of  $1,663.05,  with  6  per  cent, 
interest  from  Its  maturity,  October  18,  1916, 
executed  by  Lpuls  P.  Doerhoefer  July  18, 
1916,  to  one  Samuel  Dinkelsplel,  and  payable 
to  his  order,  who,  acting  on  the  advice  of 
tbe  appellant.  Levy,  July  25,  1916,  indorsed 
tbe  note  to  tbe  Liberty  Insurance  Bank  of 
Louisville,  which  accepted  and  discounted 
It  at  tbe  request  of  Levy  and  upon  his  wrlt- 
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ten  guaranty  that  he  would  see  it  paid  at 
maturity. 

As  the  note  was  not  paid  at  maturity  by 
the  maker  or  indorser,  It  was  then  paid  by 
Levy  in  compliance  with  his  guaranty  and 
delivered  to, him  by  the  Liberty  Insurance 
Bank,  containing  the  Indorsement  of  Dinkel- 
spiel,  the  payee.  The  death  of  Louis  P. 
Doerboefer  having  occurred  in  the  mean- 
time, this  action  was  brought  in  tlie  court 
below  by  the  appellee,  Fidelity  &  Columbia 
Trust  Company,  executor  of  his  will,  for  a 
settlement  of  his  estate,  to  which  the  known 
creditors  of  the  testator  were  made  parties 
defendant  By  an  order. of  the  court  there 
was  an  early  reference  of  the  cause  to  the 
master  commissioner  for  the  ascertainment 
and  a  report  of  the  assets  and  liabilities  of 
the  estate,  with  authority  to  take  proof  re- 
garding any  controverted  debt. 

Among  the  claims  presentwl  against  the 
estate  was  the  note  in  question  wbioh  ap- 
pellant filed  with  the  commissioner  verified 
by  the  affidavits  respecting  such  ciaims  re- 
quired by  the  statute.  At  the  time  of.  or 
shortly  after,  filing  the  note  with  the  com- 
missioner, the  appellant  filed  In  the  court  be- 
low liis  answer  to  the  petition  of  the  appel- 
lee, executor,  which  was  made  a  cross-peti- 
tion against  the  latter,  wherein  was  allepxl 
the  due  execution  of  the  note  by  Louis  P. 
Doerhoefer  to  Samuel  DlnkeU!i>iel ;  aprel- 
lant's  ownership  thereof  by  assignment  from 
Dlnkelsrtel ;  its  subsequent  maturity  and 
nonpayment  by  the  maker;  and  the  ftict  that 
it  had  been  filed  with  the  commissioner  for 
Us  allowance  by  the  latter  as  a  debt  against 
Dot^rhoefer's  estate.  By  the  pra.ver  of  the 
answer  and  cross-petition  Judcment  was 
askeil  against  appellee  as  executor  of  Poer- 
*<>efpr  for  the  amount  of  the  note,  and  in- 
terest from  its  maturity. 

To  this  answer  and  rross-petltlon  of  the 
appellant  appellee  filed  a  responsive  plead- 
ing, styled  an  answer  and  reply,  which  de- 
nied appellant's  ownership  of  the  note  or 
its  assignment  to  him  by  Dlnkelspiel.  the 
payee,  for  value,  and.  In  suhstam-e,  pleade»l 
the  following  facts  as  a  bar  to  the  ret^overy 
on  the  note  sought  by  apivllant,  viz.:  That 
the  note  was  executed  by  Doerhoefer  to 
Dlnkelspiel  in  settlement  and  payment  of 
the  aggregate  amount  of  various  sums  all 
lost  by  the  former  and  won  of  him  by  the 
latter  in  divers  unlawful  sraniins  trnnsnc- 
tions  between  them,  wblch.  as  further  alleg- 
etl.  made  the  consideration  an  ll!ec;il  one 
and  rrndcMHl  the  note  void  ab  Initio:  fur- 
thennore.  that  these  facts  and  the  conse- 
quent vice  In  the  note  were  fully  known  to 
the  appellant  when  and  Nfi^re  it  was  as- 
sismed  him  or  came  into  his  p.->ssi>sslon ; 
hence  he  did  not  become,  and  Is  not.  a  pur- 
chaser or  holder  thereof  In  oxxl  faith  or 
for  value.  All  affirmative  matter  of  appel- 
lee's answer  and  reply  was  controverte^l  by 
appellaat's  Kjoinder.     Following  sudt  com- 


pletion of  the  issues  and  the  taking  of  all 
proof  offered  by  the  parties,  the  commission- 
er in  and  by  his  report  filed  In  the  circuit 
court  held  the  note  void  and  refused  to  al- 
low it  as  a  Talld  demand  against  Doerhoef- 
er's  estate.  Appellant  filed  In  the  circuit 
court  an  exception  to  so  much  of  the  com- 
missioner's report  as  rejected  the  note,  but 
on  the  hearing  that  court  overruled  the 
exception,  confirmed  the  report,  and  dismis.^ 
ed  the  appellan^'s  cross-petition.  From  the 
Judgment  manifesting  these  mlings,  the  lat- 
ter has  appealed. 

[1]  From  what  has  been  said  of  the  con- 
tents of  the  appellant's  pleadings,  it  will  b: 
observed  that  his  claim  of  ownership  of  the 
note  in  suit  is  made  to  rest  on  its  assign- 
ment to  him  by  the  payee,  Dlnkelspiel,  and 
not  upon  the  fact  of  his  (apix-Uant's)  pay- 
ment of  it  after  it  was  discounted  by  the 
LJI>erty  Insurance  Bank  for  Dlnkelspiel  at 
appellant's  request;  for  the  discoimting  of 
the  note  by  the  hank,  admittedly  at  appel- 
lant's request  and  upon  his  guaranty  of  its 
payment  at  maturity,  as  well  as  the  time  and 
manner  of  hi&  inyment  of  it  and  its  delivery 
to  him  by  the  bank,  was  first  developed  by 
the  evidence  produced  to  the  commissioner 
in  his  behalf.  However,  in  view  of  his 
alU>!;«-<I  ownership  of  the  note,  it  la  not 
material  in  which  of  the  ways  mentioned  be 
acquired  it  And  if  in  fact  the  note  was 
executed  by  Doerhoefer  to  Dinkeisirf^  in 
iviisideration  or  settlement  of  moneys  lost 
by  the  former  and  won  of  him  by  the  latter 
in  gambling  transactions  in  which  they  en- 
gag>>d.  it  is  not  material  to  the  dedston  of 
the  case  whether  the  appellant  at  the  time  of 
pnn^aslng  or  otherwise  acquiring  die  note 
was  or  not  ignorant  that  sndi  was  its  true 
consideration.  Therefor*  the  important  ques- 
tion pres^ented  for  decision'  by  the  appeal  is: 
Was  the  note  given  to  evidence  an  indebted- 
ness of  the  maker  to  the  payee  arising  oot 
of  a  gambling  transaction  or  transactions? 
If  so,  the  appellant,  ^ough  shown  by  proof 
to  be  a  purchaser  for  value  and  holder  iu 
g<md  faith  of  the  note,  will  not  be  allowed 
I  to  re<H>ver  the  amount  thereof  of  the  estate 
I  of  the  deceased  maker,  in  the  absence  of  a 
i  further  showing  by  proof  that  he  was  induc- 
i  ed  to  purchase  the  note,  or  accept  an  os- 
■  slsnn:ent  of  it.  by  reason  of  the  assurance 
I  of  the  maker  that  it  was  a  legal  ohligatioa 
I  and  would  be  paid  by  him.  of  which  there 
is  no  evidence  whatever  to  be  found  in  this 
record.    Kentucky  Statutes,  |  1955,  proi-ides: 

"Every  contract,  conveyance,  transfer,  or 
:is.<:-irarce.  for  the  consideration,  in  whole  or  in 
:>art.  of  money,  property,  or  other  thing  won; 
lost  or  bet  in  any  game,  sport,  pastime,  wager, 
or  for  tlie  consideration  of  money,  property, 
(tr  other  thing  lent  or  advanced  for  the  parpow 
of  piming,  or  lent  or  advanced  at  the  time  of 
.loy  botring.  gaming,  or  wagering  to  a  person 
then  aitually  engaged  in  betting,  gaming,  or 
1  wagering,   aliaU   bt   void." 
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By  section  1956  It  Is  provided  that  recov- 
ery by  suit  at  any  time  within  6  years  may 
be  had  by  the  loser,  or  his  creditor,  of  the 
winner,  or  his  transferee  having  notice  of 
the  consideration,  of  any  money  to  the 
amount,  or  property  of  the  value  therein 
stated,  that  may  have  been  lost  in  gaming 
at  one  time  or  within  24  hours ;  and  that  such 
recovery  may  also  be  had  against  the  winner, 
although  the  pay7nent,  transfer,  or  delivery 
was  made  to  liis  indorsee,  assignee,  or  trans- 
feree. 

Another  section  of  the  statute  makes  It  a 
misdemeanor,  punishable  by  fine,  for  any 
person  or  persons  to  engage  In  any  hazard 
or  game  of  chance  on  which  money  or 
other  property  is  bet,  won,  or  lost;  and  yet 
others  declare  it  a  felony,  punishable  by 
confinement  in  the  penitentiary,  to  set  up 
and  operate  games  for  betting,  bookmaklng 
on  racing,  houses  or  "contrivances  for  gam- 
ing, all  conducing  to  show  the  law's  abhor- 
rence of  gambling  and  that  It  ia  the  public 
policy  of  the  state  to  do  all  in  its  power  to 
suppress  the  evil.  It  will  be  observed  that 
the  language  of  section  1955,  supra,  is  ex- 
ceedingly broad  and  forceful  in  Its  condem- 
nation of  all  contracts  resting  upon  a  con- 
sideration arising  out  of  a  betting,  gaming, 
or  wagering  tran.sactlon;  for  by  it  all  such 
contracts  are  declared  absolutely  void.  It 
extends  no  protection  to  the  innocent  pur- 
chaser or  holder  in  good  faith  of  a  note 
given  for  a  gambling  consideration.  In  such 
a  case  the  note  will  be  declared  void.  Such 
has  been  the  construction  given  the  stat- 
ute by  numerous  decisions  of  this  court.  In 
Bobon's  Assignees  v.  Brown,  101  Ky.  354, 
41  S.  W.  275,  38  L.  R.  A.  503,  72  Am.  St. 
Eep.  420,  quoting  from  Cochran  v.  German 
Ins.  Bank,  9  Ky.  Law  Rep.  196,  decided  by 
the  superior  court,  we  said: 

"A  bill  or  note  based  upon  a  gambling  con- 
sideration is  absolutely  void,  and  the  drawer  or 
maker  is  not  bound  to  even  an  innocent  holder." 

And  in  the  case  of  Farmers'  &  Drovers' 
Bank  v.  Unser,  18  Ky.  Law  Rep.  966,  the 
court  said: 

"The  whole  current  of  authority  is  that  the 
obligor  may  insist  upon  the  illegality  of  the 
contract  or  consideration,  notwithstanding  the 
note  is  in  the  hands  of  an  innocent  holder  for 
value,  in  aU  those  cases  in  which  he  can  point 
to  an  express  declaration  of  the  Legislature 
that  such  illegality  makes  the  contract  void." 

In  Alexander  &  Co.  v.  Hazelrigg,  123  Ky. 
677,  97  S.  W.  353,  29  Ky.  Law  Kep.  1212,  the 
opinion  discusses  at  length  the  question  un- 
der consideration  and  reviews  numerous  au- 
thorities bearing  on  it;  and  we  therein  held 
that,  when  a  statute  in  express  terms  de- 
clared contracts  growing  out  of  wagering  or 
gambling  transactions,  which  are  prohibited 
by  statute,  absolutely  void,  no  recovery  can 
be  bad  upon  a  note  evidencing  such  a  con- 
tract, even  where  the  action  Is  brought  by  an 


innocent  bolder  of  .the  note.  The  contention 
was  made  in  the  case  supra  that  Kentucky 
Statutes,  i  1955.  in  so  far  as  it  declares  con- 
tracts growing  out  of  wagering  or  gambling 
trausaction  void,  has  Ijeen  repealed  by  the 
Negotiable  Instruments  Act  of  1904  (Laws 
1904,  c.  102),  providing  for  the  protection  of 
innocent  holders  of  negotiable  instruments. 
In  rejecting  that  contention  we  said: 

"It  has  been  the  policy  of  this  state  to  sup- 
press gaming,  and  the  statutes  making  gam- 
ing contracts  void  are  founded  upon  what  the 
Legislature  has  for  many  years  deemed  to  bo 
sound  public  policy.  It  is  inconceivable  that 
the  General  Assembly,  in  the  passage  of  the 
act  of  1904,  for  the  protection  of  innocent 
holders  of  negotiable  instruments,  intended  to 
or  did  repeal  section  1955,  Ky.  St.  1903,  which 
declares  all  gaming  contracts  void.  In  our 
opinion  tke  disappointment  now  and  then'  of 
an  innocent  bolder  of  a  negotiable  instrument 
would  not  be  as  hurtful  and  injurious  to  the 
best  interests  of  the  state  as  the  removal  of 
the  ban  from  gaming  contracts." 

See  Daniel  on  Negotiable  Instruments,  { 
197;  Sondheln  v.  Gilbert,  117  Ind.  71,  1^  N. 
E.  6S7,  5  L.  R.  A.  432,  10  Am.  St.  Rep.  23. 

In  the  later  case  of  Ilolzbog  v.  Bakrow, 
156  Ky.  161,  160  S.  W.  702,  50  L.  R.  A.  (N. 
S.)  1023,  the  doctrine  that,  where  a  note  is 
given  for  a  gambling  consideration,  its  in- 
firmity may  be  shown  against  a  bona  flde 
holder,  was  again  approved,  but  with  this 
qualification  authorized  by  the  facts  of  that 
case,  viz.:  That  the  maker  of  such  a  note 
who  Induces  another  to  purchase  it  of  the 
payee,  assuring  him  that  it  is  valid  and  will 
be  paid,  cannot  set  up  the  Illegality  of  the 
consideration  against  the  assignee,  who  bad 
no  notice  thereof,  as  in  that  case  the  doc- 
trine of  estoppel  will  be  applied  to  prevent 
such  defense.  Wooldridge  v.  Gates,  2  J.  J. 
Marsh.  22 ;  16  Cyc.  783. 

But,  however  great  his  Ignorance  of  the 
Illegality  of  the  consideration  for  which 
the  note  here  sued  on  was  given,  the  appel- 
lant, as  assignee  thereof,  cannot  rely  on  such 
estoppel,  as  he  has  neither  alleged  nor  at- 
tempted to  prove  that  he  was  Induced  to  pur- 
chase the  note  or  accept  an  assignment  of  it 
by  anything  said  or  done  by  the  maker.  So, 
If  the  finding  of  the  commissioner  that  the 
consideration  for  the  note  was  a  ganiblins 
debt  or  debts  owing  by  the  maker  to  the 
payee  is  supported  by  the  evidence  as  set 
forth  in  his  report,  the  action  of  the  chan- 
cellor in  overruling  appellant's  exception  to 
such  finding  was  amply  authorized.  And  In 
looking  to  the  evidence  we  find  it  all  to  the 
effect  that  the  note  was  given  in  settlement 
of  an  Indebtedness  of  Louis  P.  Doerhoefer  to 
Samuel  Dlnkelsplel  growing  out  of  gambling 
transactions  between  them. 

[2]  It  Is  true  that  the  greater  part  of  this 
evidence  was  furnished  by  the  testimony  of 
Iluffaker,  the  attorney  of  Doerhoefer,  and 
later  of  appellee,  his  e-xecutor,  and  by  Brown, 
a  servant  of  Doerhoefer,  the  competency  of 
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which  Is  now  complained  of  by  appellant. 
But  we  do  not  find  that  exceptions  were  filed 
by  appellant  to  this  evidence  with  the  com- 
missioner or  to  bis  report  on  that  ground  aft- 
er it  was  filed  In  court;  and,  If  filed,  it  is 
manifest  from  the  record  that  they  were  not 
passed  on  by  the  chancellor.  It  is  a  well- 
recognized  rule  of  practice  and  procedure 
that,  when  exceptions  filed  to  the  depositions 
of  witnesses  are  not  passed  on  la  the  circuit 
court,'  or,  if  passed  on,  no  exception  was 
taken  to  the  ruling  of  that  court  thereon, 
upon  appeal  the  Court  of  Appeals  will  re- 
gard such  exceptions  as  having  been  waived, 
and  treat  the  case  as  If  no  question  had  been 
made  as  to  the  competency  of  the  witness  or 
witnesses,  or  as  to  tbe  admissibility  of  his 
or  their  testimony.  ClvU  Code,  |  589;  Hat- 
field, Adm'r,  V.  Hatfield,  166  Ky.  761,  179  8. 
W.  832;  Lewis  v.  Wright,  3  Bush,  311;  Com 
V.  Sims,  etc.,  S  Mete.  398 ;  Bronston  v.  Bron- 
ston,  141  Ky.  639,  133  S.  W.  584;  Patterson 
V.  Hansel,  4  Bush,  654;  L.  ft  N.  B.  R.  Co.  v. 
Graves,  78  Ky.  74. 

We  are  therefore  prevented  by  the  rule  su- 
pra from  passing  on  tbe  competency  of  the 
evidence  in  question,  which  is  not  only  un- 
contradicted, but  strengthened  by  the  testi- 
mony of  the  appellant  tilraself  admitting  his 
intimacy  with  Dinkelspiel,  the  fact  that  tbe 
latter  was  his  tenant  when  the  note  was  ex- 
ecuted, and  bis  knowledge  that  he  conducted 
In  the  building  rented  of  him  gambling  trans- 
actions, such  as  bookmaklng  on  horse  rac- 
ing and  the  like.  Dinkelspiel  was  not  intro- 
duced as  witness. 

On  the  whole  case  we  find  no  reason  for 
disagreeing  with  the  report  of  the  commis- 
sioner, or  the  action  of  tbe  circuit  court  in 
confirming  the  same  and  dismissing  the 
cross-petition  of  appellant  Wherefore  the 
Judgment  is  afiSrmed. 


DISTRICT  BOARD  OF  TUBERCULOSIS 
SANITARIUM  TRUSTEES  FOR  FAY- 
ETTE COUNTY  V.  BRADLEY,  Mayor,  et  aL 

(Court  of  Appeals  of  Kentucky.    June  8, 1920.) 

1.  Constitutional  law  «=»35— Previsions  man- 
datory. 

All  provisions  of  the  Constitution  are  man- 
datory. 

2.  Constitutional  law  «=>47— Wisdom  of  Con- 
stitution not  subjoct  of  Jodiclal  inquiry. 

The  wisdom  of  a  provision  of  tbe  Consti- 
tution is  a  matter  with  which  the  courts  and 
other  departments  of  the  government  have  no 
concern. 

3.  Statutes  4s»l09— Title  may  be  general,  and 
provisions  having  natural  eenneotion  with 
subject  and  not  foreign  thereto,  satlsfles  Con- 
stitution. 

Tbe  Legialatare  may  make  for  an  enact- 
ment such  a  general  title  as  it  chooses,  in  which 


case  any  provision  having  a  natural  connec- 
tion with  the  subject  expressed  in  title,  and 
not  foreign  to  it,  satisfies  Const.  {  61. 

4.  Statutes    «=>  109— Title    may   be   made   as 
restrlotlve  as   Legislature  chooses,  and  act 
violates  Constitution  If  provisions  are  ont- 
side  restrlotloa,  though  proper  under  broader 
title. 
Tbe  Legislature  may  make  the  title  as  re- 
strictive as  it  chooses,  and  so  far  as  the  act 
contains    provisions    outside    the   limits    thus 
marked   oat,  it  violates  Const,  i  61,  though 
such  provisions  might  properly  have  been  in- 
cluded under  a  broader  title. 

6.  Statutes  «=>li0!/2(4)  —  Seetion  reqniriug 
olty  to  levy  tax  for  tubereulosis  saultariam 
not  wlthli  title. 
The  tiUe  to  Sees.  Acts  1918,  c.  65,  is  not 
sufficiently  broad  to  give  notice  that  the  chap-' 
ter  contained  Ky.  St.  Supp.  1918,  S  2061al5, 
or  extended  tbe  powers  of  a  bureau  to  be  cre- 
ated in  the  board  of  health  beyond  those  had 
by  the  state  tuberculosis  commissioners,  nor 
that  it  embraced  a  scheme  for  the  creation  of 
districts  for  the  erection  and  maintenance  of 
sanitariums  and  added  to  the  powers  of  the 
trustees  of  such' sanitariums  the  power  to  re- 
quire cities  of  tbe  second  class  to  levy  and 
collect  the  taxes  at  the  behest  of  the  trustees 
for  the  benefit  of  the  sanitariums,  and  the  act 
is  void  under  Const,  i  61,  to  that  extent. 

Appeal  from  Circuit  Court,  FoyetteiJonnty. 

Action  by  the  District  Board  of  Tuberculo- 
sis Sanitarium  Trustees  for  Fayette  County 
against  T.  0.  Bradley,  Ifayor  of  tbe  City  of 
Lexington,  and  others.  Judgment  for  de- 
fendants, and  plalntlfl  appeals.    Affirmed. 

Allen  &  Duncan,  of  Lexington,  for  appel- 
lant 

W.  H.  Townsend,  Hogan  L.  Tancey,  Henry 
B.  Miller,  and  Jas.  A.  Wilmore^  all  of  Lex- 
ington, for  appellees. 

HURT,  J.  This  action  Involves  the  right 
of  tbe  district  board  of  tuberculosis  sanitari- 
um trustees  of  Fayette  county  to  require  tbe 
mayor  and  commissioners  of  the  dty  of  Lex- 
ington, a  dty  of  the  second  class,  to  levy  up- 
on tbe  taxable  property  wltbin  that  dty  a 
tax  and  collect  the  same,  for  the  benefit  of 
tbe  tuberculosis  district  which  is  composed  of 
Fayette  county.  The  right  to  do  so  is  baaed 
upon  the  provisions  of  section  2061al5,  voL 
3,  Ky.  Stats.  Pursuant  to  such  provisions 
the  district  board  of  tuberculosis  sanitarium 
trustees  of  Fayette  county  made  a  demand 
of  the  mayor  and  commissioners  of  the  dty 
of  Lexington  to  levy,  for  Its  benefit,  a  tax 
upon  tbe  property  of  the  inhabitants  of  the 
dty  for  the  year  1920,  sufficient,  when  col- 
lected, to  produce  tbe  sum  of  $27,032.79.  The 
mayor  and  commissioners  refused  to  levy  or 
collect  tbe  tax  required.  Tbe  district  board 
of  tuberculosis  sanitarium  trustees  thereup- 
on instituted  proceedings  against  tbe  mayor' 
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aud  commissioners  to  secure  a  writ  of  manda- 
mus wblcli  would  require  them  to  levy  and 
collect  the  tax.  The  mayor  and  commission- 
ers resisted  the  motion  for  the  writ  upon  the 
ground  that  the  act  of  the  General  Assembly 
which  authorized  the  demand  for  the  levy  of 
the  tax  and  required  them  to  make  such  levy 
and  collect  such  tax  was  unconstitutional  and 
▼old.  The  court  sustained  the  contentions  of 
the  mayor  and  commissioners  and  denied  the 
writ,  and  from  the  Judgment  the  sanitarium 
trustees  have  appealed. 

SeTeral  diflereut  grounds  are  relied  upon 
as  reasons  for  the  invalidity  of  the  statute^ 
which  authorizes  the  trustees  of  the  sanitari- 
um district  to  require  the  levy-  of  the  tax, 
and  the  mayor  and  commlsslouers  of  the 
city  to  make  the  levy  and  collect  the  tax, 
among  which  is  that  the  statute  was  not  en- 
acted in  conformity  with  the  requirements 
of  section  51  of  the  Constitution,  nud  this  ob- 
jection to  the  validity  of  the  statute  will  be 
first  considered. 

Section  51,  supra,  is  in  part  as  follows: 

"No  law  enacted  by  the  General  Assembly 
shall  relate  to  more  than  one  ■  subject,  and 
that  shall  be  expressed  in  the  title.    •    *    •" 

The  authority  to  require  the  tax  levy,  If 
each  authority  exists,  is  wholly  by  virtue  of 
section  2061al6,  Ey.  Stats.  voL  3,  and  la  a 
part  of  subsection  9  of  section  4  of  chapter 
65,  Session  Acts  1918.  That  part  of  the  act 
of  1918  which  constitutes  section  2061al5,  su- 
pra. Is  as  follows: 

"Provided,  however,  that  in  a  district  where- 
in there  is  a  county  or  counties  containing  a 
dty  or  cities  of  the  second  class  the  district 
board  of  trustees  shall  annnally  estimate  and 
prior  to  December  Slst  lay  before  the  gen- 
eral council  or  board  of  commissioners  of 
such  city  or  cities  the  need  of  such  district 
for  the  site,  erection  and  maintenance,  or  for 
improvements,  additions  and  maintenance,  or 
for  improvements,  additions  and  maintenance, 
or  for  the  maintenance  of  the  tuberculosis 
sanitarium  for  the  next  succeeding  year. 

"In  <»der  to  raise  such  portion  of  this  mon- 
ey as  the  board  holds  to  be  equitable  propor- 
tion for  the  city  or  cities  for  the  purpose  or 
purposes  above  set  out,  such  general  council 
or  board  of  commissioners  shall  at  the  next 
succeeding  levy  cause  to  be  levied  and  collect- 
ed a  tax  of  not  less  than  two  cents  and  not 
more  than  eight  cents  on  each  one  hundred 
dollars  of  property  assessed  for  taxation  for 
city  purposes,  and  said  levy  shall  be  included 
in  the  annnal  appropriation  ordinance  for  that 
year.    •    •    •" 

Hie  above^iuoted  statute  is  a  portion  of 
chapter  65  of  the  Session  Acts  of  the  Gener- 
al Assembly  of  1918,  and  that  enactment  tias 
a  title  which  U  as  follows : 

"An  act  relating  to  public  health,  repealing, 
amending  and  re-enacting  sections  2064,  2069, 
2060  and  2061  of  the  Kentucky  Statutes,  Car- 
roll's  Edition  of  1916,  relating  to  the  atate 


board  of  health,  creating  bureaus  within  said 
board  to  perform  the  functions  of  the  existing 
state  tuberculosis  commission,  the  hotel  inspec- 
tor, the  pure  food  and  drug  division  of  the  agri- 
cultural experiment  station,  and  for  other  pur- 
poses, creating  county  and  district  departments 
of  health  and  providing  and  limiting  appropri- 
ations of  the  state  board  of  health  and  further 
defining  its  powers  and  duties." 

[1,2]  All  provisions  of  the  Oonstltution  are 
mandatory,  and  the  duty  Imposed  upon  the 
courts  la  to  construe  and  enforce  tbem  in  ac- 
cordance with  their  meaning  and  purpose^ 
^nie  wisdom  of  a  provision  of  the  Constltu- 
tion  Is  a  matter  with  which  the  courts,  nor 
any  other  department  of  the  government,  has 
any  concern.  Their  wisdom,  propriety,  and 
des^ability  were  tried  out  before  the  sover- 
eign tribunal  of  the  people,  when  the  great 
plebiscite  for  that  purpose  resulted  in  their 
adoption  as  the  supreme  law  of  the  land 
which  cannot  be  contravened  by  the  legisla- 
tive. Judicial,  nor  executive  departments  of 
the  government,  and  any  act  or  thing  which 
is  undertaken  to  be  performed  contrary  to 
its  provisions  is  void.  Hence  any  act  of  the 
General  Assembly  which  relates  to  more  than 
one  subject,  or  the  title  of  which  does  not  ex-  • 
press  the  subject  about  whidi  the  legislation 
is  attempted,  is  void.  In  construing  the  sec- 
tion of  the  Constitution,  supra,  to  determine 
its  applicability  to  any  particular  legislative 
act,  the  courts  have  looked  to  the  purpose  of 
its  adoption  and  the  evil  sought  to  be  reme- 
died by  it  as  guides  and  assistants  to  its  in- 
terpretation. The  courts  have  uniformly  as- 
signed as  the  reasons  for  its  adoption  that 
log-rolling  legislation  might  be  prevented,  and 
to  protect  the  legislators  from  surprise  and 
fraud  by  provisions  in  legislative  measures, 
the  title  to  which  give  no  notice  of  their  con- 
tents, and  might  therefore  be  overlooked,  or 
carelessly  adopted,  and,  further,  to  apprise 
the  public  of  proposed  legislation  so  that  the 
usual  publication  of  the  proceedings  of  the 
legislative  bodies  would  give  notice,  t»  such 
persons  as  might  read  them,  of  the  contents 
of  the  proposed  legislative  measures,  in  or- 
der that  objectionable  provisions  might  be 
opposed  in  a  hearing  for  that  purpose.  These 
reasons  wlU  be  found  assigned  for  the  adop- 
tion of  the  constitutional  provision  In  a  num- 
ber of  cases,  among  which  is  Common- 
wealth V.  Bassett,  171  Ky.  385, 188  S.  W.  459; 
Smith  V.  Commonwealth,  175  Ky.  291,  194  S. 
W.  367;  Bosworth,  Auditor,  v.  State  Univer- 
sity, 166  Ky.  436,  179  _S.  W.  403,  U  E.  A. 
1917B,  808 ;  Board  of  Trustees,  etc.,  v.  Tate, 
155  Ky.  296, 169  S.  W.  777;  South  v.  Fish,  181 
Ky.  849,  206  S.  W.  329;  Exall  V.  Holland,  166 
Ky.  316,  179  S.  W.  241. 

[3]  The  Legislature  in  the  enactment  of  a 
measure  may  make  for  it  audi  a  title  as  it 
chooses,  and,  as  said  in  Gooley'a  €!onstitu- 
tipnal  Limitations,  212,  the  title  of  an  act  is 
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"the  conclusive  Index  of  the  legislatlTe  In- 
tent as  to  what  shall  have  operation,"  and 
the  Constitution  has  so  ordained  it.  The  title 
may  be  general,  and  in  such  a  state  of  case 
any  provision  of  the  statute  having  a  natural 
connection  with  the  subject  expressed  in  the 
title,  and  not  foreign  to  It,  satlsfles  the  re- 
quirements of  the  Constitution.  Johnson  v. 
Higgins,  3  Mete.  566;  McReynolds  v.  Small- 
house,  8  Bush,  447;  Com.  v.  Starr,  160  Ky. 
260,  169  S.  W.  743 ;  Johnson  v.  City  of  Ful- 
ton, 121  Ky.  1»4,  89  S.  W.  672,  28  Ky.  Law 
Rep.  569 ;  Bumslde  v.  Lincoln  County  Court, 
86  Ky.  423,  6  S.  W.  276,  9  Ky.  Law  Rep.  635; 
Conley  v.  Com.,  98  Ky,  125,  32  8.  W.  285,  17 
Ky.  Law  Rep.  678. 

[4]  The  Legislature  may,  however,  make 
the  title  to  an  act  as  restrictive  as  it  chooses, 
and  in  that  state  of  case,  as  said  in  26  Am.  & 
Eng.  Ency.  of  Law,  p.  589: 

"Where  the  language  employed  in  the  title 
is  such  as  would  lead  a  reasonable  man  to  sup- 
pose that  the  Legislature  intended  to  restrict 
the  scope  of  the  act  within  certain  limita  speci- 
fied in  the  title,  such  act  is  unconstitntional, 
so  far  as  concern  an;  proTisions  outside  the 
limits  thus  marked  out,  even  though  such  pro- 
visions might  properly  have  been  included  in 
the  act  under  a  broader  title." 

Instances  In  which  this  court  has  held  leg- 
islation to  be  unconstitutional,  on  account 
of  the  restricted  nature  of  the  subject  Ex- 
pressed in  the  title,  excluding  matters  which 
would  have  been  germane  to  a  broader  title, 
will  be  found  m  the  cases  of  Board  of  Trus- 
tees V.  Tate,  155  Ky.  296,  159  S.  W.  777; 
Henderson  Bridge  Co.  v.  Alves,  122  Ky.  46, 
90  S.  W.  995,  28  Ky.  Law  Rep.  994;  Thomp- 
son V.  Commonwealth,  159  Ky.  8,  166  S.  W. 
623;  Board  of  Penitentiary  Commissioners 
V.  Spencer,  159  Ky.  255,  166  S.  W.  1017; 
Burton  v.  Montlcello  Burnside  Turnpike  Co., 
102  Ky.  787,  173  S.  W.  144;  Bosworth,  Au- 
ditor, V.  State  University.  166  Ky.  4,16,  179 
S.  W.  403,  L.  R.  A.  1917B,  808;  Exall  v. 
Holland.  166  Ky.  315,  179  S.  W.  241 ;  Ogden 
v.  Cronnn,  SherifT,  171  Ky.  254,  1S8  S.  W. 
357:  Hoiiston  v.  Boltz,  169  Ky.  &10,  185  S. 
W.  76;    South  v.  Fish,  supra. 

In  Wi'mer  v.  Commissioners,  etc.,  124  Ky. 
377,  99  S.  W.  242,  30  Ky.  Law  Rep.  523,  it 
was  said: 

"The  General  Assembly  may,  by  the  terms 
used  in  the  title,  restrict  the  scope  of  the  act 
to  as  narrow  a  plane  as  they  choose;  and  it 
follows  that,  if  the  title  be  too  narrow  and  re- 
strictive to  embrace  any  part  of  the  body  of 
the  act,  to  that  extent  the  statute  will  be  un- 
constitutional, although  the  different  parts  of 
the  body  are  sufficiently  cognate  as  not  to  be 
inimical  to  the  inhibition  of  the  Constitution 
against  placing  more  than  one  subject  in  an 
act." 

It  was  in  the  same  case  held  that  the  re- 
lationship of  the  body  of  the  act  to  the  title 


should  be  ao  "natural  and  obvious  that  the 
ordinary  mind '  will  readily  perceive  It." 
These  rules  of  construction  of  section  51, 
supra,  have  been  -referred  to  and  approved 
in  Ogdeu  v.  Groimn,  supra,  and  South  v. 
Pish,  supra.  With  the  above  approved 
rules  of  construction  and  the  reasons  for  the 
adoption  of  the  section  51,  supra,  in  mind, 
the  concrete  question  for  determination  pre- 
sented by  the  Instant  case  is,  Does  the  titl§ 
to  the  act  of  1918  express  the  subject  of  the 
legislation  embraced  In  section  2061al5,  Ky. 
Stats,  vol.  3,  which  is  a  provision  of  the  act 
of  19187 

[S]  It  will  be  observed  that  the  particular 
subject  of  legislation  to  be  made  by  the  act 
of  1918,  as  declared  or  expressed  in  the  ti- 
tle, by  reason  of  the  language  made  use  oi;, 
is  somewhat  obscure  and  doubtful,  but  this 
court,  in  South  v.  Fish,  supra,  in  which  the 
validity  of  subsection  20  of  the  amendment 
to  section  2061  of  the  act  was  considered, 
determined,  that  the  proper  reading  of  the 
title  to  the  act  of  1918  was  as  follows : 

"An  act  relating  to  public  health,  by  repeal- 
ing, amending  and  re-enacting  sections  2054, 
2059,  2060  and  2061  of  the  Kentucky  Sututes, 
Carroll's  Edition  of  1915,  relating  to  the  state 
board  of  health,"  etc. 

In  another  place.  In  the  same  opinion,  it 
was-  said : 

"By  reading  the  title  to  this  act  one  would 
naturally  suppose  that  it  related  only  to  sec- 
tions 2054,  2059,  2060,  and  2061  of  the  Ken- 
tucky Statutes,  and  created  the  three  bureaus 
therein  specified." 

Whether  a  proper  reading  of  the  title 
would  make  necessary  the  insertion  of  fhe 
preposition  "by"  or  the  conjunction  "and" 
or  the  insertion  of  both,  preceding  the  words 
'.'creating  bureaus  within  said  board  to  per- 
form the  functions  of  the  existing  state  tu- 
berculosis commission,"  etc.,  either  would  con- 
vey substantially  the  same  meaning  to  one 
reading  the  title,  and  that  would  be  that  the 
act  contained  legislation  which  created  a  bu- 
reau within  the  board  of  health  to  perform 
the  functions  of  the  then  existing  state  tuber- 
culosis coinmlssion  and  would  exclude  the  idea 
that  a  bureau  would  be  created  to  perform 
the  functions  of  any  district  board  of  trus- 
tees of  a  tuberculosis  sanitarium,  unless,  at 
least,  the  district  board  performed  functions 
as  an  agency  of  the  state  commission.  A 
reference  to  sections  2054,  2059,  2060,  and 
2001,  Ky.  Stats.,  Carroll's  Edition  of  1915, 
which  the  title  of  the  act  of  1918  In  part 
expressed  as  the  purpose  of  the  act  to  re- 
peal, amend,  and  re-enact,  readily  demon- 
strates that  neither  of  these  sections  treated 
of  a  tuberculosis  sanitarium  district,  nor 
the  duties  nor  functions  of  the  state  tuber- 
culosis commission  or  commissioners,  nor  to 
taxation  for  the  erection  or  maintenance  of 
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a  tuberculosis  sanitarium,  and  hence  a  ref- 
erence to  them  by  one  who  might  read  or  see  a 
publication  of  the  proposed  legislation  by  its 
title  would  receive  no  intimation  that  the 
legislation  proposed  under  the  title  would 
or  did  contain  any  provisions  providing  for 
the  creation  of  tuberculosis  sanitarium  dis- 
tricts or  imposing  taxes  upon  a  dty  of  the 
second  class  for  the  erection  or  maintenance 
of  a  tuberculosis  district.  Hence  if  the  leg- 
islation contained  In  the  act  of  1918,  touch- 
ing the  subject  of  creation  of  tuberculosis 
sanitarium  districts  and  the  imposition  of 
taxes  for  the  erection  and  maintenance  of 
sanitariums.  Is  anywhere  expressed  in  the 
title,  it  is  that  portion  of  the  title  which  Is 
couched  in  the  following  language: 

"Creating  bnreaus  within  said  board  to  per- 
form the  functions  of  the  existing  state  tuber- 
culosis commission." 

While,  If  It  Is  conceded  that  the  title  of 
the  act  thus  expresses .  that  the  act  con- 
tains legislation  which  will  create  a  bureau 
within  the  board  of  health  to  perform  the 
functions  of  the  then  existing  state  tuber- 
culosis commission,  one  naturally  and  logi- 
cally reading  the  title  would  understand 
that  the  I^slati<n  in  the  act  purposed  to 
create  a  bureau  in  the  board  of  health  for 
the  purpose,  and  to  transfer  to  It  the  powers 
and  duties  and  functions  which  the  state 
tuberculosis  commission  then  had,  but  he 
could  not  conclude  that  the  act  contained 
legislation  extending  the  powers  of  the  bu- 
reau beyond  those  then  had  by  the  state  tu- 
berculosis commissioners,  nor  that  it  also 
embraced  a  scheme  for  the  creation  of  dis- 
tricts for  the  erection  and  maintenance  of 
tuberculosis  sanitariums,  and  adding  to  the 
powers  of  the  trustees  of  such  sanitariums, 
including  the  power  to  require  cities  of  the 
second  class  to  levy  and  collect  taxes  at  the 
behest  of  the  trustees  and  for  the  benefit  of 
the  sanitariums.  The  state  board  of  tuber- 
culosis commissioners  was  not  created  nor 
deult  with  by  sections  2054,  2059,  2060,  or 
2061,  of  the  Kentucky  Statutes  of  1915,  but 
was  created  and  all  its  functions  defined  by 
section  4711b  and  Its  subsections  of  Kentucky 
Statutes  of  1915.  and  was  an  act  of  the  Gen- 
eral Assembly  of  the  session  of  1912.  There 
Is  no  Intimation  in  the  title  to  the  act  of 
191S,  nor  in  the  provisions  of  the  act,  of  any 
purpose  to  repeal  section  4711b,  supra,  nor 
any  of  its  ssbsections,  and  if  such  act  or 
any  part  of  it  is  repealed,  it  is  by  implica- 
tion. If  one  reading  the  title  to  the  act  of 
19X8  should  have  examined  section  4711b, 
supra,  and  its  subsections,  to  have  deter- 
mined what  functions  that  the  act  of  1918 
was  proposing  from  its  title  to  Invest  in  the 
bar«au  to  be  created  by  it,  he  would  have 
learned  that  the  board  of  tuberculosis  com- 
missioners was  a  corporate  body,  the  duties 


of  which  chiefly  consisted  In  'investigating 
the  cause  and  prevalence  of  tuberculosis 
and  encouraging  the  efforts  for  its  eradica- 
tion and  the  publication  of  information  in 
regard  to  it,  but  without  duties  or  powers 
touching  the  creation  of  tuberculosis  sani- 
tarium districts  or  the  levying  of  taxes  for 
their  erection  or  maintenance.  He  would 
have  found  that  the  duty  and  authority  to 
levy  taxes  for  the  erectioh  and  maintenance 
of  tuberculosis  sanitariums  was  vested  en- 
tirely in  the  fiscal  courts  of  the  counties, 
except  in  the  Instances  where  two  or  more 
counties  were  embraced  In  a  district  the  fis- 
cal court  of  each  county  should  appropriate 
its  equitable  portion  of  the  burden  of  the. 
maintenance  of  the  sanitarium  to  be  ascer- 
tained under  regulations  to  be  prescribed  by 
•the  tubercuIo:^ls  commission.  The  creation 
of  tuberculosis  sanitarium  districts  was 
vested  in  the  fiscal  courts  of  the  counties,  or 
In  the  people  of  a  proposed  district  to  be  ex- 
pressed by  their  votes  at  an  election  to  be 
held  for  that  purpose.  The  only  functions 
which  the  board  of  tuberculosis  commission- 
ers which  is  necessarily  the  same  board  as 
is  referred  to  as  the  state  tuberculosis  com- 
mission', had  with  reference  to  the  creation 
and  conduct  of  a  tuberculosis  sanitarium 
district,  were,  that  after  the  district  was  cre- 
ated it  should  nominate  persons  to  be  trus- 
tees thereof,  and  from  the  nominations  the 
judge  of  the  county  court  should  appoint 
the  trustees.  The  board  of  tuberculosis 
commissioners  also  had  the  right  to  select 
the  site  for  a  sanitarium  in  a  district,  and 
to  recommend  plans  and  8i)eciflcations  for 
the  sanitarium,  which  it  seems  the  fiscal 
courts  were  not  obliged  to  accept,  and  it  was 
also  vested  with  authority  to  visit  the  sani- 
tarium and  prefer  charges  of  misconduct  or 
Inefficiency  against  the  trustees  and  em- 
ployes thereof  before  the  authorities  which 
appointed  them.  The  governing  authority  of 
the  sanitarium  was  vested  in  its  trustees,  and 
these  were  without  authority  to  require  the 
fiscal  courts  to  appropriate  the  sums  it  should 
designate  for  its  needs,  and  the  fiscal  courts 
had  discretion  In  fixing  the  appropriation  to 
the  needs  of  the  institution.  Hence  it  will 
be  observed  that  the  board  of  tuberculosis 
commissioners  were  without  authority,  as 
well  as  the  sanitarium  district  trustees,  to 
apportion  any  portion  of  the  needs  of  a  san- 
itarium to  a  city  of  the  second  class  within 
the  district,  and  to  require  its  authorities 
to  levy  or  collect  a  tax  for  either  the  site, 
construction,  or  maintenance  of  a  sanitari- 
um. The  act  of  1918,  however,  without  any 
expression  In  its  title  of  the  subject  of  cre- 
ating or  maintaining  tuberculosis  sanitari- 
um districts,  or  the  powers  or  duties  of  the 
trustees  of  such  a  district  to  estimate  the 
needs  for  maintenance  or  otherwise,  and  to 
certify  same  to  the  fiscal  courts  or  commis- 
sioners of  a  second  class  city,  but  by  the  use 
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of  the  language  In  the  title  which  expressly 
limited  the  purpose  of  the  act  with  refer- 
ence to  tuberculosis  to  legislation  creating  a 
bureau  within  the  board  of  health  to  per- 
form the  duties  of  the  then  existing  state 
tuberculosis  commission,  there  was  Incorpo- 
rated Into  the  act,  with  other  legislation 
with  which  we  now  have  no  concern,  the 
section  2061al5  which  authorized  the  dis- 
trict board  of  tuberculosis  sanitarium  trus- 
tees, where  the  district  contained  a  city  of 
the  second  class.  In  December  of  each  year 
to  estimate  the  needs  of  the  district  for  the 
ensuing  year  for  the  site,  erection,  improve- 
ments, and  maintenance  of  the  sanitarium, 
-  and  to  fix  the  equitable  portion  which  such 
city  should  appropriate  for  such  purposes, 
and  to.  lay  same  before  the  commissioners^ 
of  the  city  who  were  required  to  levy  a  tax' 
sufficient  to  produce  the  sum  demanded 
and  to  collect  and  pay  same  to  the  sanitari- 
um. '  No  reasonable  interpretation  of  the 
title  of  the  act  of  1918  could  be  made  that 
would  include  such  legislation  within  the 
subject  .there  expressed.  The  title  of  the 
act  thus  limiting  its  scope  to  legislation  af- 
fecting the  pubUc  health  by  repealing, 
amending,  and  re-enacting  sections  2054, 
2059,  2060,  and  2061,  supra,  a  reasonable 
man  would  suppose  by  reading  the  title  that 
so  far  as  the  amendatory  legislation  of  those 
sections  was  intended  it  would  be  legislation 
touching  such  matters  as  were  reasonably 
and  naturally  connected  with  the  subjects 
dealt  with  in  those  sections.  The  title,  so 
far  as  the  subject  of  tuberculosis  was  ex- 
pressed, limited  the  scope  of  the  act  to  the 
creation  of  a  bureau  to  which  the  functions 
of  the  state  tuberculosis  commission  would 
be  assigned.  Section  2061,  supra,  to  which 
the  legislation  in  controversy  here  was  en- 
acted as  an  amendment,  did  not  deal  with 
the  subject  of  tuberculosis,  nor  sanitarium 
districts,  nor  their  creation,  managemoit,  nor 
maintenance  in  any  respect.  Hence  the  pow- 
ers conferred  up<m  the  trustees  of  the  sani- 
tarium district  and  the  duties  of  the  commls- 
siraiers  of  second  class  citiee  with  reference  to 
the  maintenance  of  sanitariums  by  the  levy- 
ing of  taxes  for  that  purpose,  as  set  out  In 
section  2061al5,  Ky.  Stats,  vol.  3,  was  beyond 
the  limits  marked  out  by  the  title  to  the  act 
of  1918,  and  the  subject  of  same  was  not 
expressed  in  the  title,  although  such  legis- 
lation might  have  been  indnded  in  the  act 
under  a  broader  title  without  violating  the 
constitutional  provision  embraced  in  section 
51  of  that  instrument,  touching  the  require- 
ment that  a  law  enacted  by  the  Oeneral  As- 
sembly can  relate  to  only  one  subject,  and 
that  must  be  expressed  in  the  title.  It  is 
unnecessary  to  consider  any  other  objection 
to  the  validity  of  any  of  the  provisions  of 
the  act 
The  judgment  Is  therefore  affirmed. 


LOUISVILLE   &   N.   R.  CO.  et  ai.  v.   WIL- 
LIAMS et  al. 

(Court  of  Appeals  of  Kentucky.    May  11,  1920. 

Petition  for  Modification  of  Opinion   fens- 

Uined  June  8,  1920.) 

1.  Eminent  domain  «=>293(4)  —  To  rooovar 
Mfflpetttatlon  for  destruction  of  paMway  by 
railroad  enbankiMnt  landowners  need  not 
prove  title  to  passway  In  tbenMlve*. 

In  a  proceedintr  to  recover  compensation 
for  land  appropriated  by  a  railroad  company 
for  a  right  of  way  and  for  obstruction  of  a 
pasBway,  a  peremptory  instruction  in  favor  of 
the  railroad  company  aa  to  damages  for  the 
destruction  of  the  passwa;  was  properly  over- 
ruled, since  it  was  not  necessary  for  the  land- 
owners to  show  title  In  themselves  to  the  pass- 
way  in  order  to  entitle  them  to  prove  that  it 
had  been  obstructed  by  the  railroad  company 
as  an  element  of  damage. 

2.  Einlneit  domain  4=3293  (4)— Destraetlon  of 
passway  In  appropriating  land  for  railroad 
need  not  ba,  pleaded  in  prooeedings  for  oom- 
PMsatlon. 

In  a  proceeding  by- landowners  for  compen- 
sation for  appropriation  of  land  and  deatmc- 
tion  of  a  passway  by  the  construction  of  a  rail- 
road embankment,  that  no  claim  for  damages 
for  the  destruction  of  such  passway  was  made 
in  the  pleadings  did  not  require  a  peremptory 
instruction  in  favor  of  the  railroad  company; 
the  passway  being  a  mere  Incident  to  the  en- 
joyment of  the  premises,  and  its  destruction 
being  provable  under  a  general  averment  or 
incidental  damages. 

Appeal  from  Circuit  Court,  Letcher  Ooonty. 

Proceedings  by  Hfram  Williams  and  an- 
other against  the  Louisville  &  Nashville  Rail- 
road Company  and  another,  to  recover  dam- 
ages for  appropriation  of  land.  Judgment  for 
the  former,  and  the  railroad  companies  ap- 
peal.   Affirmed. 

Benjamin  D.  Warfield,  of  Louisville,  and 
Morgan  &  Harvle,  of  Wbltesburg,  for  appel- 
lants. 

David  Hays,  of  Wbltesburg,  and  Wm.  G. 
Deerlug,  of  Louisville,  for  appellees. 

SAMPSON,  J.  In  February,  1919,  this 
case,  under  a  somewhat  different  style,  was 
before  this  court  on  a  prayer  for  specific 
performance  of  an  option  contract  for  a  right 
of  way,  and  an  opinion  was  delivered  which 
contains  a  complete  statement  of  the  facts  as 
well  as  the  law  applicable  to  this  case,  in 
large  part.  See  Lexington  &  E.  R.  Co.  v. 
Williams,  183  Ky.  343,  200  S.  W.  59. 

On  the  same  pleadings  the  case  on  its  re- 
turn to  the. lower  court  was  tried  before  a 
jury  on  a  plea  for  damages,  made  by  Wil- 
liams and  his  wife  against  the  two  railroad 
companies,  for  taking  and  appropriating  1.4 
acres  of  their  land  as  right  of  way  for  dam- 
ages incidental  thereto.    The  jury  returned 
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for  the  sum  of  |2,800  direct  damages.  Xbe 
railroad  companies  are  prosecuting  this  ap- 
peal and  as!£  a  reversal  upon  three  grounds: 

(1)  Apiiellees  were  allowed  to  recover  dam- 
ages for  the  obstruction  of  a  private  passway, 
which  was  not  located  entirely  upon  their 
own  lands,  bnt  partly  upon  their  lands  and 
partly  upon  the  lands  of  another,  while  "the 
obstruction  complained  of,"  if  there  was  an 
oi)8truction,  was  near  the  end  of  the  pass- 
way  and  on  the  lands  of  a  third  person. 

(2)  The  verdict  is  grossly  excessive. 

(3)  The  conrt  gave  to  the  Jury  erroneous 
Instructions.  It  will  be  seen,  however,  that 
the  chief,  if  not  the  only,  error  C(HnpIalned 
of  by  appellant  is  the  failure  at  the  trial 
court  to  admonish  the  jury  at  the  oandusion 
of  all  the  testimony  not  to  consider  evidence 
offered  by  appellees  as  to  loss  suffered  by 
them  by  reason  of  the  obstruction  of  the 
private  i)assway. 

This  litigation  started  almost  ten  years  ago. 
In  1910  the  railroad  companies  obtained 
from  one  of  the  appellees,  Hiram  Williams, 
a  written  option  of  a  right  to  appropriate  a 
strip  of  land  100  feet  wide  throu^  his  farm, 
for  the  purpose  of  building  a  railroad.  Mrs. 
Williams  did  not  sign  this  contract,  al- 
though she  was  the  owner  of  an  undivided 
one-half  interest  in  the  farm.  The  railroad 
companies  started  construction  work,  to 
which  Williams  objected,  and  was  threaten- 
ing to  eject  the  woikmen,  when  the  railroad 
companies  instituted  an  action  praying  an 
Injunction  against  Williams,  staying  him 
from  Interfering  with  their  construction 
work.  There  was  an  Injunction  granted,  but 
it  was  shortly  thereafter  dissolved  on  motion 
of  WllUams;  in  the  meantime  the  railroad 
companies  had  instituted  another  action 
against  Williams  for  specific  performance  of 
his  option  contract,  and  this  latter  action  is 
the  one  in  which  the  opinion  supra  was  ren- 
dered. WhUe  these  two  actions  were  pend- 
ing, Mrs.  WUltams  instituted  another  action 
in  her  separate  name,  daiming  to  be  the  ex- 
clusive owner  of  the  tract  of  land  and  seek- 
ing damages  against  the  railroad  companies 
for  trespassing  upon  her  property  and  appr<>- 
priating  a  portion  thereof.  By  special  de- 
murrer the  question  of  defect  of  parties  plain- 
tUf  was  raised,  and  the  court  required  Mrs. 
Williams  to  make  her  husband  a  party,  which 
was  done.  In  this  action  Mrs.  Williams  and 
her  husband  averred  that  the  railroad  com- 
panies had  appropriated  a  strip  of  their 
land  as  a  right  of  way  and  had  entered  there- 
<m  and  constructed  a  railroad,  which  con- 
straction  had  in  part  filled  up  the  channel 
of  the  Kentudiy  river,  which  ran  immedi- 
ately in  front  of  their  residence,  thereby 
flooding  their  farm  at  intervals  and  washing 
away  their  lands;  and,  further,  that  the 
embankment  of  the  recently  constructed  rail- 
roflid  obstructed  and  rendered  of  no  practical 
nse  a  certain  passway  used  by  plaintiffs  In 


across  the  river  to  their  other  lands,  as  well 
as  to  the  public  highway  leading  to  the  coun- 
ty seat  The  railroad  companies  admitted 
that  the  Williams  were  the  owners  of  the 
land  in  question,  but  they  denied  the  tres- 
pass, as  well  as  all  damages  resulting  there- 
from, and  relied  upon  their  right  under  the 
option  given  by  Hiram  Williams  as  a  justi- 
fication for  entering  upon  the  lands.  At  the 
trial  the  railroad  companies  offered  to  con- 
fess judgment  for  $50  for  appropriating  the 
1,4  acres  of  land  taken  and  used  by  them  as 
a  right  of  way,  and  $1,200  for  damages  to 
the  adjacent  property,  or  a  total  of  $1,250, 
and  tendered  said  sum  to  the  plaintiffs  for 
the  taking  of  said  property  and  for  all  dam- 
ages incident  thereto.  TtUs  the  appellees 
rejected. 

[1,2]  Appellees  alleged  ownership  in  them- 
selves of  the  lands  in  controversy  and  tills 
was  admitted  by  the  railroad  companies. 
Appellees  also  alleged  that  they  had  used 
and  enjoyed  a  passway  from  their  home  and 
farm  across  the  river  to  their  other  lands 
and  to  the  highway,  and  this  was  not  contro- 
verted. In  the  taking  of  proof,  appellees 
started  in  to  establish  their  title,  but  ap- 
pellants, to  save  time,  admitted  that  the 
plaintiffs  were  the  owners  of  the  lands,  and 
this  was  noted  of  record.  The  first  witness 
introduced,  after  telling  about  the  obstruc- 
tion of  the  channel  of  the  river  by  the  em- 
bankment of  the  railroad,  told  also  of  the 
obstruction  of  the  passway  by  the  railroad 
embankment  No  objection  was  made  to 
this  evidence  by  appellants.  Other  witnesses 
gave  similar  evidence  without  objection,  but 
at  the  conclusiim  of  all  the  evidence  the  ap- 
pellants moved  for  a  peremptory  instruction 
In  their  favor  as  to  the  damages  for  "the 
alleged  destruction  of  the  passway  In  con- 
troversy" upon  two  grounds:  (1)  Because 
the  appellees  had  »ot  shown  that  they  owned 
the  passway;  (2)  because  the  pleading  did 
not  make  any  daim  for  damages  upon  that 
ground.  This  motion  was  overruled  by  the 
court,  and  we  think  properly  so,  because  In 
the  first  place  It  was  not  necessary  for  ap- 
pellees to  have  alleged  or  shown  title  in 
themselves  to  the  passway  in  order  to  entitle 
them  to  prove  that  It  had  been  obstructed 
by  the  railroad  companies  as  an  eldment  of 
damages.  Whether  they  had  a  deed  to  it  or 
not  made  little  difference,  if  they  had  the 
right  to  use  it.  rurthermore,  It  was  not 
necessary  to  set  forth  in  the  pleadings  that 
damages  would  t>e  claimed  for  the  obstruc- 
tion of  a  passway  used  in  connection  with 
the  lands,  because  that  is  a  mere  incident  to 
the  enjoyment  of  the  premises,  and  evidence 
of  the  obstruction  or  destruction  of  the  pass- 
way  was  admissible  under  a  general  averment 
of  Incidental  damages  to  the  land  from  the 
taking  of  the  strip  for  right  of  way.  The 
second  ground  relied  upon  by  appellants  for 
peremptory  Instructions  was  equally  without- 
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merit  The  pleadings  do  sustain  tlie  claim 
for  appellees  to  damages  on  account  of  tlie 
passway  even  by  speclfle  ayerment,  but  had 
there  Ijeen  no  such  averment  appellees  could 
have 'shown  that  they  suffered  damages  by 
reason  of  the  obstruction  of  the  passway 
which  was  appurtenant  to  their  freehold. 

The  other  two  grounds  urged  for  reversal 
are  rested  upon  the  one  we  have  just  disposed 
of,  and,  the  first  one  being  without  merit, 
the  other  two  are  rendered  unavailing,  for 
it  is  practically  admitted  by  appellants  that 
the  damages  are  not  excessive  if  the  obstruc- 
tion to  the  right  of  way  could  liave  properly 
tteen  considered;  and,  further,  that  the  In- 
structions are  not  erroneous  if  the  evidence 
concerning  the  obstruction  of  the  passway 
was  properly  admitted.  The  right  of  ap- 
pellees to  recover  not  only  for  taking  of  the 
1.4  acres  of  land  as  a  right  of  way  but  for 
all  damages  to  the  remainder  of  the  farm, 
which  directly  flowed  from  such  taking,  was 
fully  recognized  and  established  by  the  opin- 
ion on  the  first  appeal. 

Judgment  is  affirmed. 


OWENS  V.   COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    June  15, 
1920.) 

1.  Constitutional  law  <&=9206(l),  221,  267— R»- 
strlctloRt  by  Fourteenth  Amendment  on  qual- 
ification of  Jurors  only  Inhibits  disqualification 
on  account  of  race  or  color. 

The  Fourteenth  Amendment  to  the  Federal 
Constitation  contemplates  no  other  restriction 
upon  the  power  of  the  state  to  prescribe  the 
qualifications  of  jnrora,  except  to  inhibit  a  dis- 
qualification on  accoont  of  race  or  color. 

2.  Criminal  law  «» 1134(3)— Court  of  Appeals 
oannot  review  action  of  oeurt  in  refnslag  to 
•et  aside  Indletment. 

Under  Cr.  Code  Prac,  {  281,  no  exception 
can  be  taken  by  the  commonwealth  to  action  of 
the  circuit  court  in  setting  aside  an  indictment, 
or  by  the  defendant  to  his  refusal  to  do  so; 
the  power  conferred  by  such  statute  upon  the 
circuit  court  being  beyond  the  revisory  con- 
trol of  the  Court  of  Appeals. 

3.  Constitutional  law  «=>22 1— Statute  making 
final  decision  upon  challanges  to  panel,  etc., 
not  discriminatory  against  race. 

Cr.  Code  Prac.  §  2S1,  making  the  action  of 
circuit  court  upon  challenges  to  the  panel  and 
for  cause  upon  motions  to  set  aside  an  indict- 
ment final  and  not  reviewable,  is  not  unconsti- 
tutional as  being  discriminatory  against  per- 
sons of  any  race  or  color. 

4.  Criminal  law  «=»I004— Right  Of  appeal  not 
Inherent. 

Right  of  appeal  is  not  a  natural  or  inher- 
ent right,  and  the  Legislature  may  declare  un- 
der wliat  conditions  the  right,  when  conferred,  | 
may  be  exercised. 


5.  Intoxicating  liquors  «=>238 (4)— Whether  de- 
fendant had  liquors  In  possession  for  sale 
held  for  Jury. 

In  a  prosecution  for  having  intoxicating 
liquors  in  possession  for  the  purpose  of  sale, 
evidence  held  sufficient  to  make  defendant's  in- 
tent a  question  for  the  jury. 

6.  Crlnrinai  law  «=9376— Repatatlmi  of  aoetised 
admlssiblo  only  where  dafeadaut  etfars  proof 
thereof. 

Testimony  aa  to  the  repntauon  of  accused 
is  admissible  only  where  accused  has  offered 
proof' of  hia  good  reputation,  or  where  he  has 
offered  himself  as  a  witness. 

Appeal  from  Circuit  Court,  Hardin  County. 

William  Owens  was  convicted  of  having 
Intoxicating  liquors  In  hia  posBession  for  the 
purpose  of  sale,  and  appeals.  Reversed  and 
remanded. 

H.  L.  James,  of  EUzabethtown,  for  appel- 
lant. 

Chas.  1.  Dawson,  Atty.  Gen.,  for  the  Com- 
monwealth. 

CLAY,  C.  William  0\vens  was  indicted 
for  the  offense  of  having  Intoxicating  liquors 
in  his  possession  for  the  purpose  of  sale. 
The  indictment  also  charged  that  be  had 
theretofore  been  indicted,  tried,  and  convict- 
ed for  a  violation  of  the  local  option  law. 
The  jury  found  htm  guilty,  and  fixed  his 
punishment  at  confinement  In  the  peniten- 
tiary for  one  year.    He  appeals. 

It  appears  that  two  Indictments  were  re- 
turned against  the  defendant,  one  in  Mardi, 
1018,  and  the  other  In  June,  1919.  The  de- 
fendant moved  to  quash  the  first  indictment 
on  the  ground  that  he  was  a  negro,  tliat 
the  grand  jury  which  Indicted  him  was  com- 
posed of  white  i>er8ons  only,  and  that  the 
jury  commissioners  excluded  from  the  list, 
from'  which  the  members  of  the  grand  jury 
were  drawn,  all  persons  of  African  descent 
because  of  their  race  and  color,  thus  deny- 
ing him  the  equal  protection  of  the  law, 
etc.  On  this  motion  evidence  was  heard 
and  the  motion  was  overruled.  The  defend- 
ant then  demurred  to  the  indictment,  and  the 
demurrer  was  sustained.  On  motion  of  the 
county  attorney  the  case  was.  referred  to 
a  sul>sequent  grand  Jury,  which  returned  the 
second  Indictment  imder  which  defendant 
was  convicted.  The  defendant  then  moved 
that  this  indictment  be  quashod  on  th» 
ground  that  he  and  members  of  lils  race  had 
been  discriminated  against  because  persons 
of  African  descent  had  been  excluded  from 
service  on  the  grand  Jury  s<4ely  because  of 
their  race  and  color.  The  cause  being  sub- 
mitted on  the  motion,  the  motion  was  over- 
ruled. 

[1-4]  Defendant  Insists  ttmt.  the  court  er- 
red in  overruling  the  motion  without  givinj; 
him  an  opportunity  to  present  evidence 
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talning  the  grounds  relied  on,  and  In  support 
of  this  iwslUon  we  are  referred  to  the  case 
of  Carter  v.  Texas,  177  U.  S.  442,  20  Sup. 
Ct.  687,  44  L.  Ed.  839.  Precisely  the  same 
question  was  raised  In  tlie  case  of  Miller 
V.  Commonwealth,  127  Ky.  301,  105  S.  W. 
899,  32  Ky.  Law  Rep.  249,  where  the  court 
held  that  section  281  of  the  Criminal  Code 
deprived  it  of  the  power  to  review  the  alleged 
error.  In  discussing  the  question  the  court 
said: 

"This  court,  recognizing  the  binding  force  of 
section  1  of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States,  which  for- 
bids any  state  to  'deny  to  any  person  within  the 
United  States  the  equal  protection  of  the  laws,' 
as  far  back  as  the  year  1880,  declared  the  then 
existing  statute  prescribing  the  qualifications 
of  jurors  unconstitutional  in  so  far  as  it  ex- 
cluded from  the  jury  service  persons  of  the 
negro  race  (Commonwealth  v.  Johnson,  78  Ky. 
609;  Commonwealth  v.  Wright,  79  Ky.  22,  42 
Am.  Rep.  203;  Haggard  v.  Commonwealth,  79 
Ky.  366),  and  shortly  thereafter  the  statute 
was  so  amended  by  the  Legislature  as  to  con- 
form to  the  requirements  of  the  Fourteenth 
Amendment  of  the  federal  Constitution.  It  is 
not  declared  by  the  Fourteenth  Amendment,  nor 
has  any  court,  federal  or  state,  ever  held,  that 
a  negro  cannot  lawfully  be  indicted  and  tried 
unless  the  jury  is  composed  in  part  of  persons 
of  bis  own  race,  or  that  a  white  person  cannot 
lawfully  be  indicted  and  tried  unless  tb'e  jury  is 
composed  in  part  of  persons  of  his  own  race. 
The  Fourteenth  Amendment  contemplates  no 
other  restriction  upon  the  power  of  the  state 
to  prescribe  the  qualifications  of  the  jurors,  ex- 
cept to  inhibit  a  disqualification  on  account  of 
race  or  color.  Strauder  v.  West  Va.,  100  U. 
S.  303,  25  L.  Ed.  66i:  Neal  v.  Delaware,  103 
V.  S.  370,  26  L.  Ed.  567;  Gibson  v.  Mississippi, 
162  V.  S.  579,  16  Sup.  Ct.  907.  40  L.  Ed.  1075; 
Carter  v.  Texas.  177  U.  S.  443,  20  Sup.  Ct 
687,  44  L.  Ed.  839;  Torrance  v.  Florida,  188 
U.  S.  519,  23  Sup.  Ct.  402.  47  L.  Ed.  572.  Up- 
on the  face  of  the  record  it  may  well  be  doubt- 
ed whether  the  steps  taken  by  appellant  to 
sustain  his  plea  in  abatement  and  motion  to 
<]uash  the  indictment  so  conformed  to  the  prac- 
tice obtaining  in  the  courts  of  this  state  as  to 
make  it  appear  that  be  was  prejudiced  in  any 
enbstantial  right  by  the  refusal  of  the  circuit 
«ourt  to  quash  the  indictuMut.  But,  without 
resting  our  decision  of  the  question  involved 
on  that  ground,  there  is  another  and  sufficient 
reason  why  this  court  cannot  exercise  revisory 
power  as  to  the  alleged  error  complained  of. 
It  is  forbidden  by  section  281  of  the  Kentucky 
Criminal  Code  of  Practice,  which  provides: 
The  decision  of  the  court  upon  challenges  to 
the  panel,  and  for  cause,  upon  motions  to  set 
aside  an  indictment  and  upon  motions  for  a  new 
trial,  shall  not  be  subject  to  exception.'  Sec- 
tion 158  contains  three  grounds  upon  which  the 
circuit  court  may  set  aside  an  indictment, 
the  first  being,  *A  substantial  error  in  the  sum- 
moning  or  formation  of  the  grand  jury,'  but 
BO  exceetion  can  be  taken  by  the  commonwealth 
to  the  action  of  the  circuit  court  in  setting 
Aside  an  indictment,  or  by  the  defendant  to  its 
refusal  to  do  so.  The  power  conferred  upon 
the  circuit  court  by  the  mandatory  provisions 
of  section  281  is  broad  and  beyond  the  revisory 
control   of  this  court.     Commonwealth   v.   Si- 


mons, 100  Ky.  164,  37  S.  W.  949,  18  Ky.  Law 
Rep.  648.  Section  281  was  enacted  after  the 
repeal  of  the  former  statute  disqualifying  per- 
sons of  the  colored  race  <or  jury  service.  It 
does  not  in  the  meaning  or  effect  discriminate 
against  persons  of  any  race  or  color,  and  its 
enactment,  according  to  numerous  decisions  of 
this  court,  was  clearly  within  the  bounds  of  leg- 
isl.ltivc  discretion.  The  right  of  appeal  is  not 
a  natural  or  inherent  right.  Indeed,  in  the 
state  of  Kentucky  an  appeal  in  a  criminal  or 
penal  case  was  not  allowed  prior  to  the  year 
1853.  but  the  right  was  then  conferred  by  stat- 
ute, and  has  ever  since  existed  by  legislative 
sanction,  subject  to  certain  conditions  and  lim- 
itations imposed  by  the  same  power.  If  com- 
petent to  confer  or  withhold  the  right  of  appeal, 
the  Legislature  may  declare  under  what  condi- 
tions the  right,  when  conferred,  may  be  exer- 
cised, and  the  courts  of  the  state,  in  adminis- 
tering the  law,  must  obey  the  legislative  will 
by  observing  the  restrictions  imposed.  In  other 
words,  in  matters  appealable,  the  revisory  pow- 
er of  this  court  is  restricted  by  the  conditions 
and  limitations  imposed  by  statute." 


The  views  above  expressed  have  been  uni- 
formly adhered  to,  and  we  have  frequently 
written  that  section  281  of  the  Criminal  Code 
applies  with  equal  force  to  all  persons,  re- 
gardless of  their  race,  color,  or  circumstances 
in  life,  and  that  the  action  of  the  trial 
court  upon  challenges  to  the  panel,  and  for 
cause,  or  upon  motion  to  set  aside  an  indict- 
ment, however  erroneous  or  prejudicial  it 
may  be,  cannot  be  reviewed  on  appeal.  Har- 
ris V.  Commonwealth,  163  Ky,  781,  174  S. 
W.  476;  Frasure  v.  Commonwealth,  180  Ky. 
274,  202  S.  W.  653 ;  Smith  v.  Commonwealth, 
154  Ky.  613,  157  S.  W.  1089;  Leadingham 
V.  Commonwealtli,  182  Ky.  291,  206  S.  W. 
483;  Slaughter  v.  Commonwealth,  152  Ky. 
128, 153  S.  W.  46.  It  necessarily  follows  that 
we  are  without  Jurisdiction  to  determine 
whether  the  trial  court  erred  In  overruling 
the  motion  to  set  aside  the  indictment. 

[B]  It  is  next  insisted  that  the  evidence 
was  not  sufficient  to  sustain  the  charge  that 
the  defendant  bad  intoxicating  liquor  in  his 
possession  for  the  purpose  of  sale.  H.  L. 
Blakey,  who  had  been  hired  to  get  people 
to  violate  the  local  option  law,  testified  that 
during  the  last  week  of  January,  1917,  he 
went  to  defendant's  home  and  purchased  a 
pint  of  whisky  from  him,  paying  him  a  dol- 
lar for  it.  He  also  purchased  whisky  from 
him  on  several  other  occasions.  Robert  Mo 
Cullum,  who  was  also  employed  to  get  per- 
sons to  violate  the  local  option  law,  testified 
that  on  one  occasion  he  went  to  defendant's 
house  with  Blakey.  The  defendant  went 
Into  the  house  and  returned  with  a  pint  of 
wlilsky,  which  he  sold  to  Blakey.  Since 
this  evidence  showed  that  defendant  had 
whisky  in  bis  home  and  was  engaged  In 
selling  it.  It  was  sufficient  to  make  it  a  ques- 
tion for  the  jury  whether  be  had  the  whisky 
in  his  possession  for  the  purpose  of  selling  It. 

[6]  The  last  error  assigned  presents  a  more 
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seiioas  question.  Several  prominent  citizens 
of  the  county  were  permitted  to  testify  that 
the  defendant  bad  the  reputation  of  being 
a  bootlegger.  There  are  only  two  ways  by 
which  the  reputation  of  the  accused  may  be 
put  In  Usue:  (1)  Where  he  has  offered  proof 
of  bis  good  reputation;  (2)  where  he  has 
offered  himself  as  a  witness.  Gregory's 
Criminal  Law,  |  1006;  Combs  t.  Common- 
wealth, 160  Ky.  386,  169  S.  W.  879;  {tomes 
V.  Commonwealth,  164  Ky.  388,  176  8.  W. 
669.  Here,  however,  the  accused  did  not  offer 
proof  of  bis  good  reputation,  or  go  on  the 


witness  stand,  but  eTlde&ce  that  his  rqmta- 
don  was  that  of  a  bootlegger  was  permitted 
to  go  to  the  lury  aa  BObstantiTe  evidenee 
of  his  guilt,  and  the  antboritles  all  agree 
that  this  cannot  be  done.  4  Chamberlayne 
on  E^vldence,  |  3275;  8  R.  a  U  {  206,  p. 
212.  We  are  also  of  the  (H)inion  that  the 
admission  of  this  evidence  was  prejudicial 
error,  in  view  of  the  character  of  evidence 
by  which  the  defendant's  conviction  waa 
secured. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 
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WORLD   6RANiTE  CO.  v.  MORRIS  BROS. 

(Supreme  Court  of  Tennessee.    June  6,  1920.) 


Conrts  «=>80(l)— Defrndant  la  equity  salt  de- 
aiandlag  Jary  trial  la  aaswar  act  t«  be  de- 
prived thereof  by  ntia  of  ooart. 
Chancery  court  could  not  deprive  a  defend- 
ant wbo  has  demanded  a  Jury  trial  in  hia  an- 
awer   of  the  right  to  such  trial  given  him  by 
Shannon's  Code,  §   6283,  in  view   of  sections 
5739,  5740,  6282,  6284,  though  defendant  had 
not  complied  with  rule  of  court  requiring  de- 
fendant to  demand  a  jury  by  a  motion  in  court 
after  joinder  of  issue,  auch  statute  being  man- 
datory, and  such  rule  of  court  being  in  conflict 
therewith. 


(1»  S.W.) 

parts  of  the  bill,  answers,  depositions,  and  other 
proceedings  in  the  cause,  as  the  court  may  or- 
der." 

"Sec.  CTSO:  The  chancellors  of  this  state,  or 
a  majority  of  them,  may  make  such  rules  aa 
they  may  deem  beneficial  and  proper  to  regu-' 
late  the  practice  of  the  chancery  courts,  not  in- 
consistent with  the  provisions  of  this  Code; 
and  the  rules  thus  agreed  upon  ahall  be  obliga- 
tory on  all  the  chancery  courts. 

"Sec.  5740.  In  the  absence  of  any  such  action 
by  the  chancellors  as  a  body,  each  chancellor 
may  make  rales  and  regulations  of  practice  for 
the  purpose  of  ezi>editing  bnainew  in  his  own 
chancery  division." 


Appeal  from  Chancery  Court,  Shelby 
County;   F.  H.  Heiskell,  Chancdior. 

Bill  by  the  World  Granite  Company 
against  Morris  Bros.  Decree  for  complain- 
ant, and  defendants  appeal.  Beversed  and 
remanded. 

Ij.  T.  M.  Canada,  of  Memphis,  for  appel- 
lants. 

Banks  ft  Harrelaon,  of  Memphis,  for  ap- 
p^ee. 

McKINNBX.  3.  The  original  bUl  In  tUs 
cause  was  filed  by  the  World  Granite  Com- 
pany to'  recover  from  Morris  Bros.,  a  part- 
nership, an  account  amounting  to  $1,420. 

Defendants  answered  the  bill,  denying 
that  they  were  Indebted  to  the  complainant 
in  any  sum,  and  In  said  answec  demanded 
a  jury  to  try  the  issues. 

When  the  cause  came  on  for  hearing,  the 
defendants  insisted  on  having  same  tried  by 
a  Jury,  but  the  chancellor  was  of  the  opin- 
ion that  they  were  not  entitled  to  a  jury, 
and,  over  their  objection,  beard  the  cause 
without  a  jury. 

The  defendants  declined  to  offer  any 
proof,  and  upon  the  evidence  Introduced  by 
the  complainant  the  chancellor  entered  a 
decree  in  its  favor  for  the  amount  sued  for. 
The  defendants  have  appealed  from  said  de- 
cree, and  have  assigned  as  error  the  action 
of  the  chancellor  in  denying  them  a  trial  by 
a  jury. 

The  pertinent  provisions  of  our  statutes 
(Shannon's  Code)  In  regard  to  jury  trials  in 
chancery  causes  are  as  follows: 

"Sec.  6282.  Either  party  to  a  salt  in  chan- 
cery ia  entitled,  upon  application,  to  a  jury  to 
try  and  determine  any  material  fact  in  dispute, 
and  all  the  issues  of  fact  in  any  case  shall  be 
submitted  to  one  jury. 

"Sec  8283.  If  the  demand  is  made  in  the 
pleadings,  the  cause  shall  be  tried  at  the  first 
term  before  a  jury  summoned  instanter,  in  the 
Mune  way  that  jury  causes  are  tried  at  law. 

"Sec.  6284.  If  the  demand  is  only  made  after 
the  cause  is  ready  for  hearing,  the  trial  will  be 
before  a  jury  summoned  instanter  upon  the  like 
evidence  as  a  suit  at  law,  together  with  such 


The  rules  of  the  chancery  court  of  Shelby 
county  provide  that,  even  where  a  jury  ia 
demanded  In  the  pleadings,  such  demand 
will  be  treated  as  waived,  unless  the  party 
demanding  the  jury  make  a  motion  in  court, 
after  the  cause  Is  at  issue,  for  an  order  to 
have  the  cause  placed  on  the  jury  calendar. 
The  defendants  did  not  comply  with  this 
rule,  and  we  presume  that  It  was  for  this 
reason  liiat  the  chancellor  de<dlued  to  submit 
the  Issnes  to  a  jury. 

The  rules  farther  provide  that  no  cause 
shall  be  placed  on  the  jury  calendar  untU 
an  order  has  been  entered  directing  It. 

It  Is  Insisted  by  the  defendants  that  such 
a  rule  is  Inconsistent  with  the  statute,  and, 
they  having  demanded  a  Jury  In  their  an- 
swer. It  was  the  duty  of  the  clerk  to  enter 
the  cause  upon  the  trial  docket,  and  that 
the  chancellor  has  no  right  to  make  any  rule 
that  would  deprive  them  of  the  right  given 
them  by  the  statute. 

The  statute  in  question  is  mandatory,  and 
provides  that  where  a  jury  la  demanded  in 
the  pleadings  the  cause  shall  be  tried  be- 
fore a  jury. 

In  Harris  y.  Bogle,  115  Tenn.  701,  92  S. 
W.  850,  this  court  had  under  consideration 
a  chancery  rule  which  provided  that — 

"Application  for  a  jury  must  be  made  by  peti- 
tion in  open  court  upon  the  first  day  of  the 
trial  term." 

The  court  said: 

"It  ia  observed  that  the  sections  last  quoted 
[6739  and  5740]  forbid  the  making  of  any 
rules  which  are  inconsistent  with  the  provi- 
sions of  the  Code. 

"The  rule  above  quoted  has  no  application  to 
the  case  contemplated  in  Code,  {  6283.  If  there 
be  any  conflict  it  must  be  with  the  provisions 
of  section  6234.  Tbis  provides  for  the  making 
of  an  application  'after  the  cause  is  ready  for 
hearing.'  That  section  does  not,  in  terms,  give 
the  right  to  demand  a  jury  at  any  time  after 
the  cause  is  ready  for  bearing.  This  omission 
left  the  matter  open  to  regulation  by  rule  of 
the  court  under  the  sections  of  the  Code  above 
quoted  upon  that  subject" 

Where  the  demand  for  a  Jury  is  made  in 
the    pleadings,    section    6283,    In    express 
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terms,  gives  the  right  to  a  Jury  trUL  The 
omission  referred  to  above  In  section  6284 
does  not  occur  in  section  6283;  therefore 
the  chancellors  were  without  power  to  change 
said  statute  by  rule,  and  the  rule  In  question 
'does  conflict  with  the  statute. 

The  Code  provides  that  the  cause  shall  be 
tried  by  a  Jury  where  the  demand  Is  made 
in  the  pleadings.  The  rule  of  the  court  pro- 
vides, in  effect,  that  notwithstanding  this 
plain  mandate  of  the  statute,  such  Jury 
trial  shall  not  be  had  unless  certain  other 
things  are  done.  In  discussing  the  rule  un- 
der consideration  In  Harris  v.  Bogle,  supra, 
this  court  said : 

"This  we  think  a  reasonable  regulation,  pre- 
venting surprise  to  the  adverse  party  and  af- 
fording opportunity  to  obtain  a  jury." 

These  reasons  are  potent  in  a  cause  like 
the  one  being  considered  in  that  case,  but 
such  reasons  would  not  apply  in  a  cause  like 
the  present  one  for  the  adverse  party  was 
given  notice  upon  the  filing  of  the  answer, 
and  as  soon  as  the  cause  was  at  issue,  that 
the  defendants  desired  to  have  the  cause 
heard  by  a  jury,  and  hence  the  complainant 
could  not  be  surprised. 

It  is  likewise  apparent  that  this  means  of 
demanding  a  Jury  Is  Just  as  effective  as  ap- 
pearing In  open  court,  as  provided  by  the 
rule,  and  moving  for  an  order  to  Iiave  the 
cause  heard  by  a  Jury,  and  the  opportunity 
for  summoning  the  jury  Is  certainly  afford- 
ed where  the  demand  Is  made  in  the  plead- 
ings as  much  so  as  where  the  demand  is 
made  in  open  court 

Counsel  for  the  complainant,  in  their 
brief,  have  not  presented  any  reason  or 
shown  any  necessity  for  such  a  rule  as  the 
one  we  are  here  considering,  and  none  oc- 
curs to  us.  Nor  has  it  been  pointed  out  how 
such  a  rule  could  be  upheld  without  contra- 
vening the  provisions .  of  the  Code. 

We  are  of  the  opinion,  therefore,  that  the 
defendant  was  entitled^ to  have  the  Issues 
tried  by  a  Jury. 

As  soon  as  the  cause  was  at  issue,  a  de- 
mand for  a  Jury  having  been  made  in  the 
pleadings,  the  clerk  should  have  entered  the 
cause  upon  the  trial  docket. 

For  the  error  In  declining  to  submit  the 
cause  to  a  jury,  the  cause  will  be  reversed, 
and  remanded  for  a  new  triaL 


BOYD   V.   IHcCARTY   et  al. 
(Supreme  Court  of  Tennessee.    Blay  29,  1920.) 

I.  Landlord    and    tenant    (&=>223 (6)— Lessees, 
knowing  premises  dilapidated,  took  them  at 
their  own  risk. 
Where  a  florist  and  his  successor,  at  time 

of  lease  and   transfer,  knew  leased  premises 


were  dilapidated,  and  lease  contained  no  cove- 
nant by  landlord  to  make  repairs,  florist  and 
successor  took  premises  at  their  own  risk,  and 
there  was  no  implied  covenant  by  landlord  tliat 
they  were  fit  for  the  purposes  for  which  rented, 
so  that  florist  could  not  as  against  landlord's 
demand  {or  rent  recoup  for  damages  when  bricks 
fell  from  the  house  to  the  greenhouse. 

2.  Landlord  and  tenant  «s»l72(S>— Failara  te 
repair  not  a  censtmcttva  avlotlon. 

Failure  of  landlord  to  repair  leased  prem- 
ises was  not  a  constructive  eviction  of  the  les- 
sees,, where  the  dilapidated  condition  of  the 
premises  was  not  the  result  of  any  wrongful  act 
of  the  landlord,  who  was  not  under  obligation, 
express  or  implied,  to  repair. 

3.  Landlord  and  tenant  «s>IS2(2)— Subsaqnent 
promise  of  landlord  to  repair  void  aa  without 
oonslderatlon. 

Where  the  lessees  of  a  brick  hooae  and 
greenhouse  gave  notes,  for  the  rent,  the  subse- 
quent promise  of  the'  landlord's  son,  as  her 
agent,  to  make  repairs,  was  without  considera- 
tion, and  imposed  no  obligation  on  the  landlord. 

4.  Landlord  and  tenant  <S=>I92(I)— Threat  of 
condemnation  does  net  aflact  rights  of  par- 
ties. 

V  Since  the  destruction  of  leased  property  by- 
municipal  action  does  not  relieve  the  tenant 
from  the  obligations  of  his  lease,  mere  threat 
of  condemnation  does  not  affect  the  contract 
rights  of  the  parties. 

Appeal  from  Chancery  Court,  Shelby  Coun~ 
ty ;  F.  H.  Heiskell,  Chancellor. 

Suit  by  Mrs.  L.  R.  Boyd  agahist  H.  W.  Mo- 
Carty  and  another.  From  decree  for  defend- 
ants, complainant  appeals.  Decree  reversed^ 
and  decree  rendered  for  complainant 

J.  H.  Watson,  of  Memphis,  for  appellant 
R.  Lee  Bartels,  of  Memphis,  for  appelleea.. 

AREEN,  3.  The  complainant  entered  Into 
a  contract  with  Pierson  &  McCarty  Company 
on  January  25,  1910,  whereby  complainant 
leased  to  Pierson  &  McCnrty  Company  for 
a  term  of  ten  yeors  from  March  9,  1910,  cer- 
tain property  in  Memphis  descriljed  as  "the 
two-story  brick  house  and  lot  on  west  side 
of  Dunlap  street,  105  feet  fronting  on  Dun- 
lap  street,  and  running  back  to  Raprland 
avenue,  near  north  gate  of  Elmwood  Ceme- 
tery." This  property  was  rented  for  green- 
house purposes.  The  rent  was  $3,600,  evi- 
denced by  120  notes  for  $30  each,  payable- 
monthly.  In  addition  to  the  notes  the  lessees 
were  to  pay  certain  taxes  on  the  property - 
during  the  term.  There  is  no  other  provi- 
sion of  the  lease  material  to  this  Inquiry. 

Pierson  &  McCarty  Company  seems  to  have- 
been  a  trade-name  under  which  S.  G.  Hexter 
was  doing  business  as  a  florist    He  conduct- 
ed this  business  at  this  place  up  until  the- 
year  1916,  wlien  he  transferred  his  lease  to 
defendant  McCarty,  who  continued  the  8am»- 
klnd  of  business  on  these  premises. 
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The  rent  notes  were  paid  by  Hezter  and 
McCarty  until  March,  1917.  They  have  made 
no  payments  since.  This  blU  was  filed  to  re- 
cover the  amount  of  the  unpaid  notes,  and 
also  certain  taxes  which  It  is  alleged  the 
defendants  failed  to  pay  according  to  con- 
tract. 

The  defendants  answered  and  interposed  a 
certain  claim  for  damages  by  way  of  recoup- 
ment, and  the  cliancellor  rendered  a  decree  in 
defendant's  favor,  from  which  the  complain- 
ant has  appealed. 

The  proof  shows  that  the  house  on  this 
property  was  in  a  dilapidated  condition  when 
the  lease  was  made.  It  does  not  appear, 
however,  to  have  been  in  such  condition  aa 
that  It  amounted  to  a  nuisance  to  anybody 
prior  to  1915.  At  that  time  the  city  author- 
ities condemned  the  bouse  as  unsafe  and 
ordered  it  to  be  torn  down,  but  this  order 
\ms  never  enforced. 

Defendants'  claim  for  damages  arises  in 
this  way:  The  greater  portion  of  the  lot  not 
occupied  by  the  house  was  covered  with 
greenhouses.  Defendants  allege  and  Intro- 
duce proof  tending  to  show  that  in  March, 
1917,  bricks  and  shingles  from  the  old  honse 
blew  down  on  the  greenhouse  and  broke  the 
glaSs,  and  the  flowers  and  plants  in  the 
greenbouse  were  thereby  exposed  and  damag- 
ed by  the  cOld.  This  damage  In  March,  1917, 
is  estimated  to  have  been  about  $80.  In  De- 
cember, 1917,  the  glass  on  the  greenhouse 
was  again  broken  in  the  same  way  during 
a  severe  spell  of  weather,  and  defendants 
claimed  that  the  contents  of  the  greenhouse 
was  damaged  to  the  extent  of  about  $1300. 
After  the  last  accident  McCarty  vacated  the 
premises. 

The  defendants  ceased  to  pay  rent  notes 
after  the  loss  in  March,  1917,  and  called  up- 
on complainant  to  repair  the  old  house  and 
make  it  safe.  There  is  a  letter  in  the  rec- 
ord from  the  son  of  complainant,  who  is  al- 
leged to  have  been  her  agent  in  response  to 
this  demand  of  defendants  for  repairs,  in 
which  he  agreed  that  the  necessary  repairs 
would  be  made.  Defendants  also  testify  to 
other  a.ssurunces  from  complainant's  son  that 
he  would  hove  such  repairs  made. 

Under  these  circumstances  the  chancellor 
was  of  opinion  that  defendants  were  entitled 
to  recoup  their  damages  against  the  com- 
plainant's demand  for  unpaid  rent.  In  this 
we  tMnfc  his  honor  was  in  error. 

The  lease  contract  contains  no  covenant 
on  the  part  of  the  landlord  to  make  any  re- 
pairs to  the  premises  demised.  The  defend- 
ant Rexter  was  familiar  with  the  condition 
of  the  property  when  he  leased  it,  and  de- 
fendant McCarty  was  familiar  with  the  con- 
dition of  the  property  when  he  took  a  trans- 
fer of  the  original  lease  to  himself.  There 
was  no  fraud  whatever  on  the  part  of  the 
lessor. 

[1 J  We  think  under  audi  circumstances  the 
tenant  takes  the  ivemises  as  he  finds  them  at 
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his  own  risk,  and  there  Is  no  Implied  cove- 
nant to  be  ascribed  to  the  landlord  that  they 
are  fit  for  the  purposes  for  which  they  are 
rented.  It  therefore  follows  that  the  land- 
lord is  not  responsible  to  his  tenant  under 
such  circumstances  for  damages  occasioned 
by  the  landlord's  failure  to  repair  them. 

Principles  governing  this  case  have  been 
set  out  by  the  court  in  Schmalzrled  v.  White, 
97  Tenn.  36.  36  S.  W.  39.3,  32  L.  R.  A.  782, 
where,  speaking  of  the  landlord,  the  court 
said: 

"It  does  not  make  him  an  insorer  to  the  ten- 
ant On  the  contrary,  in  the  ofdinory  contracts 
of  letting,  it  does  not  imply  any  warranty  on 
the  part  of  the  landlord  that  the  leased  premis- 
es are  in  a  safe  and  habitable  conditioD,  since 
the  tenant  ordinarily  has  it  in  his  power  to  in- 
spect the  premises  and  so  accept  them  at  his 
own  risk.     Buswell  on  Law  of  Per.  Inj.,  82. 

"In  Edwards  v.  N.  Y.  &  H.  R.  R.  K.,  98  N. 
Y.  246,  it  la  said:  'It  is  a  universal  rule,  to 
which  DO  exception  can  be  found  in  any  case 
now  regarded  as  authority,  that,  upon  the  de- 
mise of  real  estate,  there  is  no  implied  war- 
ranty that  the  property  is  fit  for  occupation  or 
suitable  for  the  use  or  purpose  for  which  it  is 
hired.' 

"In  Jaffe  v.  Hartean,  56  N.  Y.  398  (S.  C.  15 

A.  R.  438),  it  wa^  held  that  'a  lessor  of  buUd- 
ings,  in  the  absence  of  fraud  or  any  agreement 
to  that  effect,  is  not  liable  to  the  lessee  or  oth- 
ers lawfully  upon  the  premises  for  their  condi- 
tion, or  that  they  are  tenantable  and  may  be 
safely  and  conveniently  used  for  the  purposes 
for  which  they  are  apparently  intended.' 

"In  Francis  v.  Cockrell,  L.  R.  6  Q.  B.  501, 
Kelley,  C.  B.,  said  that  there  was  no  implied 
warranty  by  the  lessor  that  the  demised  real 
estate  'shall  be  reasonably  fit,  or  fit  at  all, 
for  the  purpose  for  which  it  is  lef ;  and  in 
Keates  v.  Cadogan,  10  C.  B.  591,  the  rule  is 
stated  to  be  that  'no  action  lies  by  a  tenant 
against  a  landlord  on  account  of  the  condition 
of  the  premises  leased,  in  the  absence  of  an  ex- 
press warranty  or  active  deceit." 

Schmalzrled  v.  White,  supra. 

[2]  It  is  urged  that  the  failure  on  the  part 
of  the  complainant  to  repair  these  premises 
amounted  to  a  constructive  eviction  of  the 
defendants.  This  could  not,  however,  be  true 
unless  the  duty  of  making  repairs  rested  up- 
on the  lessor. 

"The  mere  fact,  however,  that  the  premises 
become  untenantable  if  such  condition  is  not 
the  result  of  any  wrongful  act  of  commission 
or  omission  on  the  part  of  the  landlord  cannot 
be  the  basis  of  an  eviction."  16  R.  C.  L.  p. 
686. 

"Eviction  necessarily  being  the  result  of  an 
intended,  willful,  wrongful  act,  it  must  be  a 
willful  omission  of  duty  or  a  commission  of  a 
wrongful  act  where  there  is  no  duty  not  com- 
plied with,  and  no  wrongful  act  committed  by 
the  landlord  toward  the  tenant,  no  eviction  oc- 
curs."    Barrett  v.  Boddie,  158  111.  479,  42  N. 

B.  143,  49  Am.  St.  Rep.  172. 

[3]  It  is  Insisted  that  the  complainant  be- 
came legally  obligated  to  make  repairs  by' 
reason  of  the  promise  of  her  son  and  agent 
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heretofore  referred  to.  We  think,  however, 
this  promise  was  absolutely  without  consid- 
eration. The  agreement  of  the  defendants 
to  remain  and  to  pay  the  rent  notes  furnish 
no  consideration  for  tliis  promise  to  repair, 
even  if  the  authority  of  the  agent  In  this 
respect  be  conceded.  The  lessees  were  bound 
to  pay  the  rent  notes  anyhow,  and  the  agree- 
ment relied  on  was  nudum  pactum.  Such  is 
the  weight  of  authority.  Gregor  v.  Cady, 
82  Me.  131,  19  AU.  108,  17  Am.  St  Rep.  466 ; 
Eblin  V.  MUler,  78  Ky.  371 ;  Proctor  v.  Keith, 
12  B.  Mon.  (Ky.)  262. 

Defendants  rely  on  Ehlnger  v.  Bahl,  208 
Pa.  250,  67  Atl.  572,  and  Beakes  v.  Holzman, 
47  Misc.  Rep.  384,  94  N.  Y.  Supp.  33,  announc- 
ing a  contrary  rule.  We  think  these  cases 
can  be  distinguished  on  their  facts.  If  not, 
we  regard  the  authorities  first  cited  as  bet- 
ter, reasoned. 

[4]  Defendants  refer  us  to  cases  which 
bold  that,  when  the  property  leased  is  con- 
demned by  municipal  authorities,  the  cost 


of  tearing  it  down  or  repairing  it,  as  between 
landlord  and  tenant,  must  be  borne  by  the 
former.  We  do  not  think  these  cases  are 
pertinent.  It  has  been  expressly  decided  in 
this  state  that  the  destruction  of  leased 
property  by  municipal  action  does  not  re- 
lieve the  tenant  from  the  obligations  of  his 
lease.  Banks  v.  White,  33  Tenn.  (1  Sneed) 
613.  Mere  threat  of  condemnation,  therefore, 
would  not  aCTect  the  contract  rights  of  the 
parties. 

WlUcox  V,  Hlnes,  100  Tenn.  624,  45  S.  W, 
781,  6B  Am.  St.  Rep.  761,  and  Hines  v.  Will- 
cox,  96  Tenn.  148,  33  S.  W.  914,  34  L.  B.  A. 
824,  832,  54  Am.  St  Rep.  823,  are  obviously 
not  relevant.  These  cases  relate  to  defects 
of  which  the  tenants  are  Ignorant 

The  decree  of  the  chancellor  must  accord- 
ingly be  reversed,  and  a  decree  rendered 
here  for  the  complainant  If  the  parties  can 
agree  on  the  amount  thereof,  such  a  decree 
may  be  prepared  and  entered.  The  defend- 
ants will  pay  the  costs. 
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Ex  part*  COWARD.    (No.  3335.) 

(Supreme   Goart  of  Texas.     June  2,   1920.) 

I.  laJaaeUoa  «s»23l  —  Commitment  for  ooa- 

tempt  not  dlsturbOtf  btooauso  of  Irregularity  In 

ortfor,  whore  properly  amended. 

niough  the  original  verbal  order  adjudging 

relator  in  contempt  for  violating  an  injunction 

directing  imprisonment  and  fine  was  bad  because 

oral  and  imposing  a  penalty  in  excess  of  that 

allowed,  yet,  where  the  judge  amended  hia  order 

reducing  the  fine  and  jail  sentence  to  authorized 

limits,  the  commitment  will  not  be  disturbed 

because  of  Uie  invalidity  of  the  original  order. 

i.  lajanetloa  «=»t48(l)  —  Statutory  require- 
ment of  bond  applies  to  divoroe  suit. 
Notwithstanding  Rev.  St.  1911,  arts.  ^^, 
4639,  the  statute  making  the  giving  of  a  bond 
a  condition  precedent  to  the  issuance  of  an  in- 
junction applies  to  a  divorce  suit. 


Petition  by  R.  A.  Coward  for  writ  of  habe- 
as corpua.  Writ  granted,  and  relator  dls- 
cbaiged. 


(tM  s.w.> 

amended  his  Judgment  or  order,  redndng 
the  fine  and  jail  sentence  to  the  limits  he 
was  authorized  under  the  statute  to  Inipose 
and  there  was  placed  in  the  hands  of  the 
sheriff  as  a  commitment  a  certified  copy  of 
the  amended  order  before  the  writ  of  habeas 
corpus  was  issued  by  this  court,  we  would 
not  direct  the  relator's  discharge  because  of 
the  invalidity  of  these  original  proceedings. 

[2]  Under  the  statute  the  giving  of  a  bond 
is  made  a  condition  precedent  to  the  issuance 
of  an  injunction.  This  requirement  applies 
to  divorce  suits  brought  by  the  wife,  not- 
wltbstaitdhig  Artldes  4688  and  4630.  Wright 
V.  Wright,  3  Tex.  188.  The  Judge  was  there- 
fore without  power  to  grant  the  injunction 
without  requiring  a  brntd  from  the  plaintiff, 
and  the  Injunction  was  accordingly  void. 
Williams  v.  Huff,  DaUam,  664;  Diehl  v. 
Frlester,  87  Ohio  St  473;  Lawton  v.  Rich- 
ardson, 116  Mich..  12,  72  N.  W.  988. 

The  Injanction  bcdng  void,  the  contempt 
orders  were  equally  so. 

The  relator  is  discharged. 


Leonard  Brown  and  W.  H.  Russell,  both 
of  San  Antonio,  for  plaintiff. 

FHILX.IPS,  C.  J.  The  relator  as  the  de- 
foidant  in  a  divorce  proceeding  was  tem- 
porarily enjoined  by  the  Special  District 
Jndge  of  one  of  the  District  Courts  of  Bexar 
Coonty  from  molesting  his  wife  and  intei^ 
ferlng  with  her  control  of  certain  property. 
For  disobeying  the  injunction  he  was  by  the 
Si)eclal  District  Jndge  held  in  contempt, 
and  by  verbal  order  a  fine  of  $500.00  assessed 
against  liim  and  a  sentence  of  60  days  in 
Jan  Imposed.  No  commitment  was  issued  on 
this  verbal  order.  The  sheriff  acted,  it  ap- 
pears, wholly  upon  the  mere  oral  direction  of 
the  Judge. 

The  injunction  writ  had  issued  without  the 
giving  of  any  bond  by  the  plaintiff  in  the 
suit.  Apparently,  no  l>ond  was  required  of 
the  plaintiff. 

Qlie  relator  having  applied  here  for  a  writ 
of  halieas  corpus  following  his  being  ad- 
Jadged  In  contempt,  the  Special  District 
Jndge,  before  action  here  on  the  application 
and  while  the  District  Court  was  still  in 
session,  amended  his  order  In  the  contempt 
proceeding,  entering  a  written  Judgment  as 
ot  the  date  of  the  original  order,  adjudging 
the  relator  in  contempt  and  reducing  the 
penalty  imposed  to  a  fine  of  $100.00  and  8 
days  imprisonment  in  Jail;,  a  certified  copy 
of  the  Judgment  as  amended  l)elng  duly  de- 
livered to  the  sheriff  as  a  commitment. 

[1]  Olie  Special  District  Judge  had  no  an- 
fborlty  to  assess  against  the  relator  for  dis- 
obedience of  the  injunction  any  such  fine  or 
Impose  any  such  JaU  sentence,  as  was  origi- 
nally ordered.  Nor  did  he  have  any  author- 
ity to  direct  the  imprisonmoit  of  the  relator 
by    bis  verbal   order.     Since,  however,  he 


CITY  OF  FT.  WORTH  V.  CURETON,  Atty. 
flea.     (No.  3351.) 

(Supreme  Coturt  of  Texas.    June  2,  1920.) 

1.  Municipal  oorporatloas  «3»95ft— Amendmant 
to  Ft  Worth  eharter,  allowing  an  additional 
tax  for  sohool  purpose*,  did  not  d*or*a** 
g«B«ral  taxing  powar. 

The  amendment  to  the  Ft  Worth  dtarter, 
adopted  June  17,  1919,  pursuant  to  Coast, 
art.  11,  I  6,  a»  amended,  which  allowed  addi- 
tional taxes  for  general  school  purposes,  etc., 
did  not  diminish  the  city's  general  taxing  power 
fixed  by  the  charter  at  $1.76  per  $100,  which, 
however,  included  the  school  tax  limited  to  60 
cents  per  $100,  and,  hence,  a  bond  issue  can- 
not be  rejected  on  the  ground  that  th*  taj^jp|g 
power  was  so  reduced. 

2.  Municipal  eorporatlon*  <8=39I8(I)  —  Under 
Ft  Worth  eharter  only  quallftad  voters  pay> 
Ing  property  taxes  may  veto  at  bond  el*o- 
tlon. 

Under  the  referendum  provisionB  of  the  Ft 
Worth  charter,  only  qualified  electors  paymf 
property  taxes  may  vote  at  an  election  to  is- 
sue bonda,  and  the  bond  issue  cannot  be  at- 
tacked on  the  groimd  that  the  electors  were 
restricted  to  such  persons. 

Original  petition  by  the  City  of  Ft  W<«tb 
for  a  writ  of  mandamus  against  G.  M.  Cure- 
ton,  Attorney  General.    Writ  granted. 

T.  J.  Powell,  D.  W.  Odell,  and  E.  M.  Row- 
land, all  of  Ft  Worth,  for  plaintiff. 

Hon.  C  M.  Cureton,  Atty.  Gen.,  and  W.  P. 
Dumas,  Aast  Atty.  Qea.,  for  defendant 

PHILMPS,  C.  J.  ISie  Attorney  General 
having  refused  to  approve  a  bond  issue  of  the 
City  of  Fort  Worth  in  the  amount  of  $1,890,- 


tesPor  otker  sum  ■•• 
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000— $400,000  of  the  bonds  being  for  water 
works  purposes,  the  City  prays  -for  a  manda- 
mus to  compel  his  approval  of  the  Issue. 

The  bonds  and  the  tax  necessary  to  provide 
for  their  payment,  principal  and  Interest, 
were  duly  voted  at  an  election  held  April  8, 
1919,  for  the  purpose.  The  objections  to  them 
made  by  the  Attorney  General  are  based  upon 
his  construction  of  certain  provisions  In  the 
City's  charter.  If  that  construction  Is  errone- 
ous, it  is  conceded  that  the  bonds  should  liave 
his  approval. 

The  charter  of  the  City  granted  by  the  Leg- 
islature In  1909  gave  It  the  power  to  levy  for 
general  purposes  a  tax  not  exceeding  11.75  on 
the  1100  valuation,  "inclusive  of  the  school 
tax  that  may  be  levied  by  the  board  of  trus- 
tees of  public  schools,  as  provided  in  this 
Act." 

By  the  other  provisions  of  the  charter,  the 
board  of  trustees  of  the  Fort  Worth  Independ- 
ent School  District,  (seated  by  the  same  Act, 
was  authorized  to  require  of  the  City  a  tax 
levy  for  school  purposes  of  not  exceeding  GO 
cents  on  the  $100  valuation. 

Accordingly,  the  City's  maximum  tax  rate 
for  all  general '  purposes  under  the  original 
charter,  w(ts  $1.25  on  the  $100  valuation. 

[1]  The  charter  also  authorized  a  special 
tax  for  water  works  purposes  of  25  cents  on 
the  $100  valuation,  not  to  be  levied,  however, 
except  upon  the  approval  of  "the  qualified  vot- 
ers" of  the  City  at  an  election  ordered  accord- 
ing to  the  referendum  provisions  of  the  char- 
ter. Under  those  provisions  governing  bond 
elections,  only  qnallfled  property  tax  paying 
voters  are  entitled  to  vote;  and  in  the  election 
held  with  respect  to  these  bonds,  only  such 
voters  were  allowed  to  vote. 

The  charter  was  amended,  June  17, 1919,  at 
an  election  held  under  Amended  Section  6 
of  Article  11  of  the  Constitution,  so  as  to 
au%orize  for  general  school  purposes  and  for 
medical  inspection  in  the  schools  an  addition- 
al tax  of  21  cents  and  2  cents  on  the  $100 
valuation,  respectively.  The  i^ect  of  these 
two  amendments  was  to  oiiarge  the  City's 
taxing  power  for  all  school  purposes  to  the 
extent  of  23  cents,  affording  it  a  maximum 
rate  for  such  purposes  of  73  cents  on  the  $100 
valuation. 

The  principal  question  In  the  case  Is  wheth- 
er the  grant  by  these  amendments  of  the  addi- 
tional taxing  power  for  school  purposes  of  23 
cents  on  the  $100  valuation,  has  reduced  in 
the  same  proportion  the  City's  general  taxing 
power  of  $1J25  on  the  $100  valuation  as  orig- 
inally conferred  by  the  charter.  As  to  the  2 
cent  tax  for  medical  Inspection  in  the  schools, 
the  Attorney  General  does  not  contend  that 
the  City's  general  taxing  power  has  been  im- 
paired, but  we  will  treat  the  question  as  af- 
fected by  the  authorization  under  the  amend- 
ments of  both  the  additional  21  cents  general 
school  tax  and  the  2  cent  tax. 

If  notwithstanding  these  amendments  the 
City  still  has  a  general  taxing  power  of  $1.25 


on  the  $100  valuation,  the  tax  voted  as  provi- 
sion for  the  payment  of  the  $1,490,000  of  the 
bonds  is  a  valid  tax,  since,  with  other  taxes 
required  and  currently  levied  for  other  gen- 
eral charges  and  Indebtedness  of  the  City  as 
shown  by  the  record.  It  does  not  exceed  that 
amount 

The  proposition  advanced  by  the  Attorney 
General  Is,  that  the  grant  by  the  charter  of 
a  taxing  power  fot  general  purposes  of  $1.75 
on  the  $100  valuation  was  to  be  inclusive  of 
any  tax  for  general  school  purposes  which 
might  be  thereafter  authorized. 

This  in  our  opinion  is  not  the  true  construc- 
tion of  the  charter  provision.  It  Is  .contrary 
to  Its  manifest  intention,  and  opposed  to  its 
literal  language,  as  well.  The  charter,  as  all 
other  laws,  looked  to  the  future.  Its  object 
was  to  make  definite  provision  for  the  general 
taxation  needs  of  the  City,  and  like  provision 
for  the  City's  schools  and  water  works.  Oth- 
erwise it  would  have  failed  as  a  charter  and 
been  undeserving  of  the  name.  In  furnishing 
no  dependable  measure  of  vital  powers  neces- 
sa,ry  for  the  City's  subsistence.  The  taxing 
powers  for  schools  and  water  works.  It  de- 
fined with  exactness.  It  is  not  to  be  supposed 
that  the  purpose  was  to  leave  the  taxing  {low- 
er for  general  purposes  only  vague  and  Inde- 
terminate. A  chief  concern  of  all  city  char- 
ters is  to  make,  within  constitutional  limita- 
tions, adequate  provision  for  the  public  needs 
confided  to  the  care  of  municipal  government. 
Taxing  powers  granted,  if  they  are  to  prove 
a  capable  means  to  that  end,  must  be  stable 
powers.  A  principal  object  of  such  charters 
is  to  make  them  so  by  defining  their  limits 
with  precision.  A  taxing  power  with  its  lim- 
its made  variable  by  the  law  conferring  It 
according  merely  to  the  possible  future  au- 
thorization of  other  unascertained  and  un- 
known taxes,  and  therefore  without  any  as- 
surance as  to  the  extent  to  which  it  might  be 
exercised  for  any  given  period.  Is  but  an 
empty  power.  Such  a  power  would  be  vain 
because  altogether  unreliable  in  there  being 
no  certainty  as  ta  its  continued  existence,  and 
its  being  impossible  for  that  reason  to  make 
provislOTi  for  the  public  necessity  in  depend- 
ence upon  It. 

This  charter  should  be  construed,  therefore. 
If  its  language  reasonably  admits  of  it,  as 
consistent  with  an  Intention  to  fix  the  measure 
of  the  City's  taxing  power  for  general  pur- 
poses as  definitely  and  certainly  as  that  of 
any  other  taxing  power  granted  by  the  char- 
ter. To  subserve  Ihose  purposes  was  as  vital 
to  the  City  as  the  making  of  proper  provi- 
sion for  its  public  schools.  The  public  In- 
terest centered  In  them  as  well  as  la  the 
schools,  and  rested  no  less  upon  the  continu- 
ance of  the  City's  power  in  their  regard. 
Without  a  proper  taxing  power  exercisable  for 
their  account,  the  City  would  have  been  im- 
potent to  perform  the  essential  duties  of  a 
municipal  government.  It  was  important, 
aot  only  that  such  a  power  be  conferred,  bat 
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that  as  conferred  It  subsist  not  Itnpatred. 
Fnll  recognition  of  this  ought  to  be  attributed 
to  the  makers  of  the  law  which  comprised  the 
charter.  Laws  are  to  be  interpreted  in  the 
light  of  tbe  puri>oses  they  are  Intended  t6 
accomplish. 

The  taxing  power  conferred  by  the  charter 
for  general  pnrpoees  of  $1.75  on  the  $100  val- 
aation  was,  in  the  exact  language  of  the  pro- 
vision, to  be  inelnslTe  of  "the  school  tax  that 
may  t>e  levied  by  the  board  of  trustees  of  pub- 
lic schools,  as  provided  in  this  Act"  It  was 
not  to  be  inclusive.  In  addition  to  the  school 
tax  authoriEed  by  the  Act,  of  all  possible 
school  taxes,  then  unknown  and  hence  wholly 
uncertain,  which  might  be  authorized  by  fu- 
ture changes  In  the  Constitution  and  laws. 
The  only  school  tax  authorized  "as  provided 
in  tbe  Act"  was  a  maximum  tax  of  50  cents 
on  the  f  100  valuation.  The  taxing  power  for 
general  purposes  of  $1.75  on  the  $100  valua- 
tion was  therefore  to  be  subject  to  diminution 
to  tbe  extent  of  the  then  authorized  50  cent 
school  tax,  but  no  further.  This  Is  plainly  tbe 
meaning  of  the  charter  provision.  The  con- 
struction urged  by  the  Attorney  General 
would  leave  the  City's  general  taxing  power 
undetermined  by  definite  law,  and  tai  tbe  pre- 
carious position  of  being  measured  wholly  by 
future  authorlned  school  taxes.  In  our  view, 
It  is  measured  by  the  charter,  as  it  ought  to 
be.  Its  limits  are  defined  by  the  declaration 
that  Its  maximum  amount  shall  be  $1.75  on 
the  $100  valuation,  less  the  authorized  school 
tax  of  50  cents,  or.  In  other  words,  $1.25  on 
the  $100  valuation. 

[I]  Tte  objection  made  to  the  $400,000  wa- 
ter works  bonds  is  that  they,  with  their  ne- 
cessary special  tax,  were  voted  at  an  election 
where  only  qualified  property  tax  paying  vot- 
ers, instead  of  simply  qualified  voters,  were  al- 
lowed, to  participate.  We  do  not  regard  the 
objection  as  tenable.  It  was  necessary  that 
the  special  tax  for  these  bonds  have  the  ap- 
proval of  the  qualified  voters  of  the  City  at 
an  election  ordered  according  to  the  refers 
endum  provisions  of  the  charter.  Under  the 
referendum  provision  of  the  charter  govern- 
ing bond  elections,  as  this  one  was,  only 
qualified  voters  paying  taxes  on  property  in 
the  city  may  vote  in  such  an  election.  Neces- 
sarily, at  a  bond  election  ordered  according  to 
tbat  provision,  only  such  voters  were  entitled 
to  vote. 

Tbe  mandamus  is  granted. 


PRUETT  V.  CATTLEMEN'S  TRUST  CO.  et  al. 
(No.   115-2975.) 

(ComnuBSion  of  Appeals  of  Texas,  Section  B. 
June  16,  1920.) 

Corporations  ^=»99(t)— Isswanee  of  stock  for 

note   violative  of  Comtltiitlon  and  statutes. 

Wbere  a  bank  took  a  not^  for  a  subscription 

to  its  stock,  which  it  issued  in  tbe  subscriber's 


name,  retaining  possession  until  note  should 
be  paid,  apportioning  dividends  to  subscriber 
from  date  of  making  certificate,  recognizing 
subscTiber's  proxy  as  valid,  and  sending  him 
Dotices  as  a  stockholder,  the  transaction  was 
violative  of  Const  art  12,  f  6,  and  Rev.  St 
1911,  art.  1148. 

Error  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District 

Suit  by  C.  B.  Pruett  against  tbe  Cattle- 
men's Trust  Company  and  another.  From 
Judgment  for  plaintiff,  defendants  appealed 
to  the  Court  of  Civil  Appeals,  which  reversed 
and  rendered  Judgment  for  the  named  de- 
fendant (1S4  S.  W.  716),  and  plaintiff  brings 
error.  Judgment  of  the  Court  of  Civil  Ap- 
peals reversed,  and  Judgment  of  tbe  trial 
court  affirmed  on  recommendation  of  tbe 
Commission  of  Appeals. 

I<ea,  McGrady  &  Xliomafion,  of  El  Paso,  C. 
C.  Belcher,  of  Del  Rio,  and  C.  R.  Sutton,  of 
Marfa,  for  plaintiff  in  error. 

A.  H.  Kirby,  of  Abilene,  for  defendants  In 
error. 

SADLER,  J.  For  a  full  statement  showing 
the  questions  involved  In  this  case,  see  the 
decision  of  the  Court  of  Civil  Appeals.  184 
S.  W.  718. 

In  the  trial  court,  Pruett  sought  a  can- 
cellation of  the  notes  In  question  on  two  the- 
ories: (a)  Fraud  In  the  inception  of  the 
transaction;  and  (b)  the  Invalidity  of  the 
notes  under  the  provisions  of  article  1146  of 
the  Revised  Statutes,  and  of  article  12,  sec- 
tion 8  of  the  Constitution.  On  the  trial, 
the  issue  of  fraud  and  Its  waiver  was  submit- 
ted to  the  Jury  by  special  issues.  The  Issue 
as  to  the  validity  of  the  notes  under  the  Stat 
ute  and  Constitution  was  determined  by  the 
court.  The  Jury  verdict  was  favorable  to 
the  contention  of  Pruett  The  court  con- 
strued the  transaction  as  being  lawful  under 
the  statute  and  Constitution ;  in  other  words, 
that  plaintiff  could  not  avail  himself  of  that 
defense.  Judgment  was  rendered,  on  tbe 
findings  of  the  Jury,  for  the  plaintiff,  cancel- 
ing the  notes.  The  defendants  appealed,  at- 
tacking the  findings  of  the  Jury  on  the  ques- 
tion of  fraud  and  its  waiver,  and  the  judg- 
ment of  the  court  tbereon.  Plaintiff  filed  a 
croes-asalgnment  to  tbe  conclusion  of  the 
court  In  depriving  blm  of  bis  defense,  un- 
der the  view  that  the  notes  were  given  by 
him  and  accepted  by  the  Cattlemen's  Trust 
Company,  in  payment  for  the  stock  Issued. 

On  appeal,  the  Court  of  Civil  Appeals  held 
against  the  findings  of  tbe  Jury  on  the  ques- 
tion of  the  waiver  of  fraud  in  the  Inception 
of  tbe  subscription  contract  but  on  the  cross- 
assignment  of  Pruett  denied  relief,  and  re- 
versed and  rendered  Judgment  for  the  de- 
fendants in  the  court  l)elow.  We  think  the 
Judgment  of  the   trial  court,  although  pro- 
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ceedlng  npon  an  InccHrect  theory  of  the  Iaw, 
correctly  determined  the  rights  of  the  par- 
ties and  should  be  affirmed.  The  Court  of 
Civil  Appeals,  in  discussing  this  question, 
says: 

"The  question  presented  by  appellee  in  his 
cross-assignment  has  recently  been  very  fully 
considered  and  passed  upon  by  the  Ft.  Worth 
Court  of  Appeals,  and  we  think  correctly  so. 
in  the  case  of  the  Cattlemen's  Trust  Company 
of  Ft.  Worth  V.  Turner,  182-  S,  W,  438,  not  yet 
officially  published.  In  that  case  the  facts 
are  the  same  as  in  this,  and  we  think  we  need 
not  restate  them  here.  In  that  case  the  court 
holds  that  the  transaction  had  between  the 
trust  company  and  Tamer  does  not  contravene 
the  provisions  in  our  Constitution  and  laws." 

On  writ  of  error,  the  judgment  of  the 
Court  of  Civil  Appeals  for  the  Second  Dis- 
trict in  Cattlemen's  Trust  Co.  v.  Tamer  was 
reversed,  and  it  was  there  held  that  the  stock 
was  issued  In  consideration  of  the  notes,  and 
that  the  transaction  was  violative  of  tlte 
Constitution  and  statutes  of  this  state.  Tur- 
ner V.  Cattlemen's  Trust  Co.,  216  S.  W.  831, 
not  yet  [officially]  reported. 

We  think  the  decision  there  decisive  of  the 
question  involved  here,  and  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals,  on  the 
authority  of  tliat  case,  should  be  reversed, 
and  the  Judgment  of  the  trial  court  affirmed, 
and  so  recommend. 

MONTGOMERT,  P.  J.,  did  not  sit  In  this 
case. 

PHILLIPS,  C.  J.  We  approve  the  Judg- 
ment recommended  In  this  case.  The  ques- 
tion of  Pruett's  not  being  entitled  to  relief 
against  the  transaction  as  prohibited  by  the 
Constitution  because  of  his  equal  participa- 
tion In  It,  Is  not  made  in  this  case. 


HOUSTON   OIL   CO.  OF   TEXAS  v.  OLIVE 
STERNENBERG  &  CO.    (No.   l6»-3i78.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  »,  1920.) 

I.  Adverse'  possession  «s9l03— Possessien  of 
part  of  ovoriap  held  tuffiolent  to  olvo  ooa- 
stnictlve  possession  of  whole. 
Where  there  was  an  overlap  of  48  acres 
and  a  field  of  CO  or  60  acres,  cultivated  and  oc- 
cupied by  the  Junior  patentee,  who  resided  on 
the  junior  patent,  occupied  about  15  acres  of 
the  overlap,  the  remainder  being  on  the  junior 
patent,  snclk  possession  of  part  of  the  overlap 
being  \n  good  faith,  was  suffident  to  give  con- 
stmctivo  title  to  aU  the  overlap,  notwithstand- 
Ing  the  claim  that  such  possession  did  not  ex- 
tend beyond  actual  possession,  because  merely 
incidental  to  possession  of  the  residence  of  the 
junior  patentee  on  the  jnnior  patent. 


2.  Advone  possession  «=>I06(4)— PotsaoMr, 
thonph  tedinieally  a  trespassor  at  flrat,  may 
secure  tiUe  by  limitation. 

Owner  under  a  grant  which  conflicted  with 
and  extended  over  on  an  earlier  grant  from 
the  state  was  technically  a  trespasser,  but 
when  he  opened  a  field  thereon  and  continuously 
cultivated  it  and  used  it  for  the  purpose  for 
which  it  was  adapted  for  tite  period  prescribed 
by  the  statute  of  limitatiOBS,  he  lost  the  char- 
acter of  trespasser  and  became  owner. 

3.  Appeal  and  error  «=>I094(2)— Finding  np- 
proved  by  Conrt  of  Civil  Appeals  eonelnslya 
on  Sopremo  Court 

On  a  claim  of  title  by  adverse  posaeMdon, 
where  the  facta  necessary  to  eonstitute  limita- 
tion were  found  by  the  trial  court  and  approved 
by  the  Court  of  CJivll  Appeals,  the  Supreme 
Court  was  precluded  from  passing  upon  the 
question ;   it  being  purely  one  of  fact. 

4.  Vendor  and  purchaser  «=>239(6)— Limltap 
tlon  title  prevails  over  paper  title  see«ro4 
when  land  was  vacant. 

Where  a  person  has  in  fact  held  land  long 
enough  to  give  him  title  by  limitation,  it  is 
good  against  a  claimant  under  a  paper  title,  al- 
though at  the  time  of  the  purchase  the  land  ia 
vacant  and  there  is  no  trace  of  the  prior  ad- 
verse possession. 

5.  Adverse  poosooslen  «=>IOS-i4lwnor  of  Mk- 
seqnont  oonflletlnf  state  grant  held  to  ao^alro 
title  by  limitation  as  aounat  holders  of  prior 
grant  not  la  actual  possssslon. 

Where  there  was  a  conflict  between  sur- 
veys of  two  grants  by  the  state  and  holders  of 
junior  grant  were  in  actual  possession  of  the 
part  of  the  land  in  conflict,  cultivating  and  using 
it,  claiming  to  the  extent  of  the  boundaries  of 
their  recorded  deed,  and  there  was  not  shown 
any  actual  possession  or  use  of  any  part  of  the 
prior  grant  by  the  owners  of  that  title  and  the 
possession  by  the  owners  of  the  snbseqnent 
grant  was  exclusive,  open,  adverse,  and  noto- 
rious, it  matured  into  a  legal  title  by  the  limi- 
tations statute. 

6.  Adverse  possession  «=»84 — flood  faith  pos- 
session vests  possessor  with  titls. 

Every  owner  of  land  is  presumed  to  know 
its  boundaries,  take  notice  when  they  are  invad- 
ed, and  when  such  invasion  arises  by  reason  of 
field  notes  and  muniment  of  title,  issued  to 
the  adverse  claimant's  grantor  and  not  from 
the  intent  of  such  claimant  to  acquire  lands 
belonging  to  another  by  limitation,  10  years' 
possession  and  use  vests  such  claimant  with 
complete  legal  title. 

Error  to  Ck>Hrt  of  Civil  Appeals  of  Bl^idL 
Supreme  Judicial  District 

Action  by  Olive  Stemenberg  &  Co.  against 
the  Houston  Oil  Company  of  Texas.  A  Judg- 
ment for  plaintiff  was  affirmed  by  the  Oonrt 
of  CivU  Appeals  (200  8.  W.  232),  and  the  de- 
fendant brings  error.  Judgment  of  Court  of 
CivU  Appeals  affirmed. 

H.  O.  Head,  of  Sherman,  and  Keaaaely, 
WUiiams,  Lee  &  HIU,  and  Fred  L.  Vmilama. 
all  of  Houston,  for  plaintiff  in  error. 

Blount  &  Strong,  of  Nacogdoches,  for  de- 
fendant in  error. 
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KnrrtUEIiL,  J.  On  December  20, 1847,  the 
state  Issued  patent  No.  406  to  Lewla  BouUlet 
to  320  acres  of  land  located  In  Hardin  coun- 
ty, b^g  a  body  of  land  1,344  varas  square. 

At  an  earlier  date — but  exactly  when  the 
record  does  not  reveal — the  state  had  Issued 
a  patent  to  F.  P.  Elliott  to  a  league  survey 
lying  east  of  where  the  Boulllet  SSO-acre  sur- 
vey was  located,  and  It  was  evidently  In- 
.  tended  that  the  east  line  of  the  Boulllet  and 
the  west  line  of  the  Elliott  should  be  coin- 
cident, but  the  former  as  located,  or  at  least 
as  patented,  lapped  over  on  the  Elliott  about 
600  varas.  On  December  14,  1S59,  Boulllet, 
for  a  recited  consideration  of  $1,500,  sold 
tbe  320  acres  to  M.  Bracken,  who  at  once 
moved  on  the  same. 

It  appears  that  at  (hat  time  no  person 
knew  of  any  conflict  between  tbe  Boulllet 
and  tbe  BlUott.  J.  D.  Bracken,  son  of  W.  6. 
Bra<ien,  and  grandson  of  M.  Bracken,  testi- 
fied upon  the  trial  that  the  first  time  he 
knew  or  beard  of  any  Elliott  line  In  conflict 
with  the  Boulllet  was  In  190S.  It  Is  shown 
—or  at  least  suggested — by  tbe  testimony 
that  a  survey,  made  by  one  Doncettl  within 
the  comparatively  recent  past,  first  revealed 
the  conflict.  One  Monk  appears  to  have  liv- 
ed on  the  land  before  Bracken  bought  It, 
and  th^e  was  testimony  that  the  place  ap- 
peared to  bave  been  cultivated  for  some 
years  before  Bracken  moved  .on  It  After  a 
lapse  of  more  than  50  years  tbe  memory  of 
witnesses  as  to  lines  and  locations,  and  the 
size  of  the  fields  and  lots  of  cleared  and  used 
land  and  tbe  exact  location,  Is  very  Indis- 
tinct, bat  It  la  evident  that  Bracken's  house 
was  on  the  Boulllet  land  proper,  while  some- 
where between  5  and  15  acres  was  east  of 
the  true  west  line  of  tbe  Elliott  Defendant 
In  error  by  regular  chain  of  title  owns  tbe 
Boulllet  or  Bracken  land,  while  plaintiff  In 
error  holds  the  EOliott  by  regular  chain  of  ti- 
tle. The  map  whldi  was  part  of  tbe  state- 
ment of  facts  inakes  clear  the  relative  loca- 
tion of  tbe  Boulllet  and  Elliott  surveys,  as  It 
does  also  the  description  of  tbe  land  claimed 
by  plaintiff  in  the  action. 

M.  Bracken  died  In  March,  1872,  leaving 
snrvlvlng  blm  bis  widow,  Mary  L.  Bracken, 
and  one  child,  a  son,  W.  G.  Bracken,  and  on 
April  24,  1872,  Mn.  Braa^en  made  to  her 
said  son  a  deed  to  tbe  sontb  half  of  tbe  Jo- 
seph Landls  survey  lying  west  of,  and  adjoin- 
ing, the  Boulllet;  and  also  to  that  part  of  tbe 
Boulllet  described  as  follows: 

"All  that  part  •  •  •  which  Ilea  south  of 
Beaomont  creek  and  the  branch  thereof  in  front 
and  soath  of  the  homestead  place  of  tbe  late 
Mathias  Bracken,  deceased,  the  quantity  of  land 
soath  of  said  branch  and  creek  being  as  yet  un- 
ascertained." 

On  tbe  same  day  tbe  son  executed  to  bis 
mother  a  deed  to  tbe  north  half  of  tbe 
Landls — to  the  south  half  of  which  she  had 
executed  to  blm  a  deed,  as  above  stated — 


and  also  conveyed  by  the  same  deed  a  part  ot 
the  Boulllet  described  as  follows: 

"Beginning  at  the  northwest  comer  of  the 
Bouillet;  thence  sonth  along  the  west  lin^  of 
the  same  and  the  east  line  of  the  Landis,  to 
the  branch  south  of  the  homestead  place  of 
Mathias  Bracken,  deceased;  thence  down  said 
branch  to  Beaumont  creek,  and  down  Beau- 
mont-creek to  the  east  line  of  said  Bouillet  sur- 
vey; thence  north  to  the  northeast  corner  of 
the  said  BouiUet  survey;  thence  west  to  the 
beginning,  the  quantity  of  land  not  being  ex- 
actly known." 

AMboogh  upon  tbe  trial  there  was  a  sur- 
veyor on  the  stand,  It  was  not  shown  boW 
far  It  Is  fr<Hn  the  junction  of  the  branch  and 
creek  to  the  east  line  of  tbe  BouiUet,  nor 
bow  far  tbe  creek  Is  from  tbe  south  line, 
nor  what  the  area  of  land  is  between  the. 
branch  and  creek,  nor  wbat  the  area  be- 
tween the  creek  and  the  south  line  Is,  and 
even  plaintiff  in  tbe  court  below  (defendant 
in  error  here)  does  not  allege  the  area,  tbe 
description  In  tbe  petition  being  substantial- 
ly aa  follows; 

"Beginning  at  the  southwest  comer  of  th« 
Bouillet,  at  703  varas  cross  tbe  supposed  west 
Une  of  the  Elliott  league,  at  1344  varas  cor- 
ner, being  the  southeast  corner  of  said  Bouillet 
survey;  thence  north  with  the  east  line  of  said 
Bouillet  survey  to  Beanmont  creek  and  comer ; 
thence  np  said  creek  to  mouth  of  branch  which 
runs  south  of  the  old  Bracken  homestead  plac^ 
and  comer;  thence  up  said  branch  crossing  El- 
liott west  line  to  the  west  line  of  said  Bouillet 
survey  and  comer ;  thence  south  with  the  west 
line  of  said  Bouillet  survey  which  is  also  the 
east  line  of  said  Landls  survey,  to  the  place 
of  beginning."       • 

The  defendant  plaintiff  In  error  here,  dis- 
claimed as  to  all  the  land  sued  for  except 
that  part  which  Is  In  conflict  with  tbe  Elliott 
and  Hampton  leagues.  None  of  it  appears  to 
bave  been  in  conflict  with  tbe  latter  league. 
It  pleads  .also  that  if  any  adverse  possession 
was  held  by  plaintiff  as  alleged,  it  was  In- 
effective by  reason  of  limitation  and  pleaded 
the  3,  6,  and  10  year  statute  of  limitation, 
but  as  to  that  defense  concededly  failed  to 
make  necessary  proof.  The  record  reveals 
no  evidence  of  actual  possession  of  any  part 
of  Its  Elliott  by  defendant  below. 

Defendant  recalled  J.  D.  Bracken,  son  of 
W'  O.  Bracken,  and  proved  by  him  that  In 
1878  his  ftither  conveyed  to  him  and  his 
sister  each  a  tract  of  land  out  of  tbe  east 
end  of  the  Boulllet,  beginning  at  tbe  south- 
east corner,  running  north  for  the  tract  con- 
veyed to  the  witness,  and  basing  that  con- 
veyed to  his  sister  on  tbe  north  end  of  the 
tract  conveyed  to  witness,  and  the  witness 
testified  that  there  were  no  Improvements  on 
either  tract  at  that  time.  It  was  In  evidence 
also  that  the  fences  had  disappeared,  but  the 
old  rows  and  furrows  could  be  seen  in  tbe 
fields  east  and  south  of  the  house. 
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It  may  serve  a  useful  purpose  to  say  In 
tbia  connection  that  the  field  notes  In  the 
deed  Just  above  referred  to  as  having  been 
made  In  1878  by  W.  G.  Bracken  to  bis  eon, 
J.  D.  Bracken,  were  as  follows: 

"Beginning  at  the  southeast  comer  of  said 
Bouillet  survey;  thence  west  along  the  south 
boundaries  of  said  survey  225  varas;  thence 
north  600  varas;  thence  east  225  varas;  thence 
south  000  varas  to  the  beginning." 

Within  those  limits  are  Included  practical- 
ly 24  acres.  It  evidently  Includes  a  body  of 
land  225  varas  wide  and  600  varas  long,  the 
southeast  corner  of  which  is  the  southeast 
corner  of  the  Bouillet  survey  and  Its  east 
boundary  is  the  east  boundary  of  the  Bouil- 
let All  the  interests  of  the  heirs  of  W.  G. 
Bracken,  grandchildren  of  Mathias  Bracken, 
,  are  owned  by  defendant  in  error,  and  when 
the  action  out  of  which  this  appeal  arose 
was  brought  in  January,  1914,  the  deed 
above  recited  to  J.  D.  Bracken  from  his  fa- 
ther had  been  executed  nearly  36  years. 

The  field  notes  of  the  deed  made  on  the 
same  day  by  W.  G.  Bracken  to'his  daughter, 
Mrs.  Herrington,  were  evidently  incorrectly 
copied  into  the  statement  of  facts,  in  tliat 
one  or  more  calls  are  missing.  It  was  evi- 
dently Intended  to  put  that  survey,  eo  to 
speak,  on  the  top  of  the  survey  deeded  to  J. 
D.  Bracken,  as  in  the  statement  of  facts  It 
appears  that  both  the  deeds  were  offered  at 
the  same  time,  and  it  was  stated  by  counsel 
that  they  conveyed  two  tracts  226  by  600 
varas,  the  east  boundary  of  Iwth  being  the 
east  boundary  of  the  Bouillet  survey.  Not^ 
withstanding  the  Incorrect  copying  of  the 
field  notes  of  the  second  deed,  it  is  made  evi- 
dent that  the  two  deeds  contain  a  body  of 
land  1,200  varas  north  and  south  by  225  va- 
ras east  and  west,  or  about  48  acres,  all  of 
which  is  in  that  part  of  the  Bouillet  survey 
which  overlaps  and  conflicts  with  the  Elliott. 

From  the  deed  made  to  W.  G.  Bracken  by 
his  mother  and  the  deed  made  by  her  to  him 
it  is  evident  that  it  is  the  land  she  conveyed 
to  him  out  of  the  Bouillet  that  is  sued  for, 
and  it  is  through  his  heirs,  the  grandchil- 
dren of  Mathlus  Bracken,  that  defendant 
in  error  claims  title. 

The  case  was  tried  without  a  jury,  and  the 
court  found  that  M.  Bracken  went  into  pos- 
session of  the  Bouillet  about  January  1> 
1S60,  and  Immediately  commenced  the  culti- 
vation of  the  field  on  said  survey,  consisting 
of  50  or  60  acres,  and  that  within  said  field 
was  nixtut  15  acres  of  land  on  the  conflict 
t)et\vecu  the  Buuiliet  and  the  Elliott  surveys, 
and  that  said  field  was  continuously  held 
and  possessed  and  cultivated  from  January, 
1800,  until  some  time  in  1872,  when  Matliias 
Bracken  died,  and  that  his  widow  continued 
to  cultivate,  possess,  and  enjoy  the  15  acres 
until  1S84. 

Me  found  also  that  when  Mrs.  Bracken, 
now  Mrs.  Patterson,  made  the  deed  above  re- 


cited to  W.  O.  Bracken,  ber  son,  he  Immedi- 
ately went  Into  possession  of  the  land  con- 
veyed. He  also  found  that  prior  to  the 
death  of  M.  Bracken  he  had  cleared  a  field 
south  of  the  branch  which  is  the  present  di- 
viding line  between  the  plaintiff  and  iL  L. 
Patterson  (formerly  Bracken),  and  that  said 
field  had  been  continuously  cultivated  from 
said  time  during  the  war  up  to  the  death  of 
M.  Bracken,  and  that  immediately  after  tlie_ 
death  of  M.  Bracken,  W.  G.  Bracken,  bis' 
son,  went  into  possession  of  said  field  south 
of  the  branch  and  east  of  the  Elliott  west 
line,  and  continued  to  use,  cultivate,  poaaess, 
and  enjoy  the  land  situated  on  said  conflict 
until  1879.  These  findings  are  amply  sup- 
ported by  the  evidence. 

Tbe  court's  conclusion  of  law  waa  that  M. 
Bracken  had  matured  title  under  the  3-year 
statute  of  limitation  to  all  of  the  Bouillet 
survey,  and  that  W.  G.  Bracken  had  matur- 
ed title  to  the  part  south  of  the  branch  under 
the  10-year  stAtute  of  limitation.  The  judg- 
ment of  the  district  court  was  affirmed  by 
the  Court  of  Civil  Appeals. 

Opinion. 

Plaintiff  in  error  bases  its  whole  case  on 
the  following  assignment  of  error: 

"The  court  erred  in  not  rendering  judgment 
for  the  defendant  aa  the  owner  of  the  record  ti- 
tle to  the  senior  survey,  l>ecauBe,  as  shown  by 
the  nndisputed  evidence  and  findings  of  fact, 
the  possession  of  tbe  owners  of  the  Bonillet  sur^ 
vey  of  that  part  of  same  in  conflict  with  the  El- 
liott league  consisted  entirely  of  tbe  possession, 
cultivation,  and  use  of  a  field  which  lay  partly 
on  the  Mliott  and  partly  off  of  same,  and  wof 
adjoining  and  was  incidental  to  the  residence, 
houses,  and  all  other  improvements  which  were 
situated  entirely  without  the  Elliott  league,  and 
such  possession  as  was  held  on  the  Elliott  league 
was  merely  subsidiary,  and  incidental  to,  and 
therefore  referable  to,  the  home  and  place  of 
residence,  and  was  therefor  insufliciently  dis- 
tinct to  afford  a  basis  for  the  acguisition  under 
the  statute  of  limitations  of  more  of  tbe  ad- 
joining survey  than  was  actually  so  possessed 
and  used  throughout  the  statutory  period." 

The  authorities  cited  tn  support  of  the 
above  contention  are  tbe  following:  Hill  v. 
Harris,  26  Tex.  Civ.  App.  408,  64  S.  W.  820; 
Holland  v..  Nance,  102  Tex.  177,  114  S.  W. 
346;  Bailey  v.  Klrby  (CJIv.  App.)  195  S.  W. 
221. 

The  holding  in  the  first  case  cited  was,  un- 
der the  facte  manifestly  correct,  and  tlie  Su- 
preme Court  by  refusing  writ  of  error  so  ad- 
judged, but  it  is  not  controlliBg,  and  is  In- 
deed but  to  a  small,  if  to  any,  extent  applica- 
ble to  the  case  in  hand. 

In  Holland  v.  Nance  the  appellee  got  his 
fence  by  accident  of  error  a  few  feet  over 
on  the  adjoining  survey,  and  when  he  discov- 
ered that  fact,  he  got  a  deed  (from  some' 
party  who  had  no  title)  to  a  large  part  of  the 
adjoining  survey,  and  recorded  that  dee<l 
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and  paid  taxes  according  to  Its  bonndaries 
for  5  years,  but  never  moved  his  fence  or 
gave  any  other  notice  of  his  Intention  to 
claim  title  to  any  part  of  the  adjoining  sur- 
vey. The  writer  of  this  opinion  was  Judge 
of  the  district  court  in  which  the  case  was 
tried,  and  he  held  that  Nance  did  not  ac- 
quire title  by  his  deed  and  payment  of  taxes, 
which  conclusion,  though  disapproved  by  the 
Court  of  Civil  Appeals,  was  later  upheld  by 
the  Supreme  Court. 

In  Bailey  v.  Klrby,  Bailey  (to  use  the  lan- 
guage of  counsel  for  appellee,  which  is  quot- 
ed by  the  Court  of  Civil  Appeals)  "purposely 
straddled  the  line  between  the  Irion  (for 
part  of  which  survey  he  sued)  and  the 
Thompson,  subjecting  an  insignificant  por- 
tion of  the  Irion  to  a  purely  incidental  use 
under  such  circumstances  as  to  avoid  the  ap- 
pearance of  an  adverse  claim  upon  his  part 
to  the  entire  Irion  survey."  The  court  cor- 
rectly held  that  Bailey  could  not  by  such 
method  and  in  such  way  perfect  title  to  160 
acres  of  the  Irion  by  limitation. 

The  case  of  Fielder  v.  Houston  Oil  Co. 
(plaintur  in  error  in  this  action),  208  S.  W. 
158,  is  not  dted  by  counsel,  but  it  is  a  case 
most  apposite  to  the  instant  case.  In  a 
very  clear  and  able  opinion  by  Justice  Mont- 
gomery he  held  in  that  case  that  the  actual 
possession  of  a  few  acres  of  a  tract  of  land 
by  inclosure  with  other  land  owned  by  the 
claimant  is  insufficient  to  put  the  owner  (of 
the  other  land)  upon  notice  that  any  claim 
of  adverse  possession  is  asserted  beyond  that 
actually  fenced.  Such  holding  Is  in  strict 
accordance  with  that  in  Bracken  v.  Jones,  63 
Tex.  184,  a  case  which  has  been  consistently 
adhered  to,  because  it  Is  in  harmony  both 
with  sound  law  and  sound  morals. 

[1]  To  our  minds  there  Is  an  obvious  dis- 
tinction between  all  the  cases  cited  and  the 
instant  case.  The  Brackens  never  conscious- 
ly put  any  improvements  on  any  land  which 
they  did  not  believe  belonged  to  them,  be- 
cause it  was  Included,  as  they  believed.  In 
the  boundaries  by  which  they  bought  from 
the  original  grantee  of  the  land.  It  was  de- 
scribed by  metes  and  botinds  In  the  patent, 
and  by  said  metes  and  bounds  was  conveyed 
by  onerous  title  to  Mathlas  Bracken,  who  did 
not  know  that  it  In  any  extent  conflicted 
with  the  Elliott 

He  evidently  was  not  seeking,  as  was  the 
claimant  in  most,  if  not  all  of,  the  cases  cited 
above,  by  devious  and  insidious  methods  to 
acquire  by  limitation  land  that  he  knew  was 
not  included  in  the  boundaries  of  that  which 
be  bad  bought. 

It  is  true  his  land  overlapped  on  the  Elli- 
ott, and  that  while  his  house  was  on  the 
Boulllet  west  of  the  conflict,  15  acres  of  his 
field  was  east  of  the  conflict,  yet  he  knew  of 
no  conflict  but  supposed  his  field  was  in  fact 
on  tbe  Bouillet  survey  (which  was  the  case), 
and,   so  believing,  cleared  it,  cultivated  it. 


and  exercised  dominion  over  it  Bis  pos- 
session was  open  and  notorious,  and  was 
hostile,  because  the  patent  under  which  he 
claimed  and  his  deed  were  of  record,  and 
he  built  and  improved  within  the  boundaries 
by  which  he  had  bought. 

[2]  He  was  of  course  as  to  tbe  land  lying 
beyond  the  line  which  conflicted  with  the 
Elliott,  technically  a  trespasser;  but  when 
he  opened  a  field  thereon  and  continuously 
cultivated  It  and  used  It  for  such  purposes 
as  it  was  adapted  to,  for  the  period  prescrib- 
ed by  the  statute,  he  lost  the  character  of  a 
trespasser  and  became  the  owner.  Cbarle  v. 
Saffold,  13*rex.  Ill;  Craig  v.  Cartwright,  65 
Tex.  422. 

[S]  While  the  testimony  of  J.  D.  Bracken 
concerning  the  conveyances  made  to  him  and 
his  sister  in  1878  and  the  field  notes  of  the 
deeds  as  revealed  in  the  record  was  persua- 
sive testimony  against  the  claim  of  improve- 
ments and  use,  as  alleged  by  plaintiffs,  yet 
It  is  not  conclusive,  and  the  facts  necessary 
to  constitute  limitation  having  been  found 
by  the  trial  court,  and  that  finding  having 
been  approved  by  the  CX)urt  of  ClvU  Appeals, 
we  are  precluded  from  passing  on  the  ques- 
tion, as  it  Is  purely  one  of  fact 

[4]  Furthermore,  such  a  situation  is  con- 
trolled by  the  holding  that  where  a  person 
has  in  fact  held  laud  long  enough  to  give 
him  title  by  limitation,  it  is  good  against  a 
claimant  under  a  paper  title,  although  at 
the  time  of  the  purchase  the  land  is  vacant 
and  there  is  no  trace  of  the  prior  adverse 
possession.  McGregor  v.  Thompson,  7  Tex, 
Oiv.  App.  S2,  26  S.  W.  649. 

[5]  Regardless  of  the  question  of  conflict 
between  the  two  surveys,  the  Brackens,  un- 
der and  through  whom  defendant  in  error 
claims,  were  in  actual  possession  of  parts  of 
the  land  in  conflict,  cultivating,  using  it,  and 
claiming  to  the  extent  of  the  boundaries  of 
their  recorded  deed,  and  there  not  being 
shown  any  actual  possession  or  use  of  any 
I>art  of  the  Elliott  by  the  owners  of  that 
title,  the  Bracken  possession  was  exclusive, 
and  was  open,  adverse,  and  notorious,  and 
by  lapse  of  time  matured  into  a  legal  title. 

We  are  of  opinion  that  the  case  In  hand  Is 
not  within  the  rule  as  laid  down  In  the  cases 
cited,  and  in  other  cases  decided  by  this 
court 

If  the  east  line  of  the  Bouillet  and  the 
w&st  line  of  the  Elliott  had  been  in  fact  co- 
incident and  there  had  been  In  consequence 
no  conflict,  and  Bracken  had  then  built  hia 
house  on  the  Bouillet,  but  had  extended  his 
fleld  a  few  acres  over  on  the  Elliott,  a  differ- 
ent case  would  be  presented ;  but  so  far  as 
he  was  concerned  he  manifestly  bad  no  inten- 
tion of  putting  his  improvements  anywhere- 
except  within  the  boundaries  by  which  he 
had  bought,  and  he  was  only  claiming  title 
to  land  which  he  was  Justified  by  the  state's 
patent  in  believing  belonged  to  him. 
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[I]  Every  owner  of  land  Is  presumed  to 
know  Its  boundaries  and  to  take  notice  when 
they  are  Invaded,  and  when  that  Invasion 
arises  not  from  the  purpose  of  the  adverse 
party  to  prostitute  the  law  of  limitation  to 
the  unworthy  end  of  securing  title  to  his 
neighbor's  land,  but  arises  by  reason  of  de- 
pending on  the  field  notes  In  the  muniment 
of  title  Issued  to  his  grantor,  10-year  posses- 
sion, and  use,  vests  the  party  so  possessing 
and  using  with  complete  legal  title.  Author- 
ities supra. 

We  are  of  opinion  that  defendant  In  error 
has  under  the  law  when  applied  to  the  tacts 
the  complete  legal  title,  and  the  Court  of 
Civil  Appeals  rightly  so  adjudged,  and  we 
therefore  recommend  that  its  Judgment  be 
affirmed. 

PHILIiffS,  C.  J.  We  approve  the  Judg- 
ment recommended  in  this  case. 


H0U8T0M  OIL  CO.  OF  TEXAS  v.  PATTER- 
SON.   (No.  170-3177.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  9,  1920.) 

Brror  to  Court  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District. 

Suit  by  M.  Ia  Patterson  against  the  Houston 
Oil  Company  of  Texas.  A  jndsrment  for  plain- 
tiff was  affirmed  by  the  Court  of  Civil  Appeals 
(199  8.  W.  1140),  and  the  defendant  brings  er- 
ror. Judgment  of  Court  of  CSvil  Appeals  af- 
firmed. 

H.  O.  Head,  of  Sherman,  and  Kennerly,  Wil- 
liams, Lee  &  HiU  and  Fred  h.  WUliams,  all  of 
Houston,  for  plaintiff  in  error. 

D.  F.  Singleton,  of  Kountze,  for  defendant  in 
error. 

KITTREIiL,  J.  This  is  a  companion  case  to 
that  of  the  same  plaintiff  in  error  against  Olive 
Stemenberg  &  Co.,  defendant  in  error,  222  S. 
W.  534,  No.  169.  It  involves  the  question  of 
the  title  to  the  land  in  the  upper  part  of  the 
area  in  conflict  between  the  h.  Bonillet  320-acre 
survey  and  the  F.  F.  FUiott,  a  senior  league 
survey,  while  the  case  of  Houston  Oil  Co.  v. 
Olive  Sternenberg  &  Co.,  involved  the  title  to 
land  in  the  lower,  or  southeastern  part  of  the 
Bouillet. 

(n>e  same  counsel  represent  the  respective 
parties,  and,  except  the 'title  and  style  of  the 
cases,  the  briefs  are  the  ssme,  and  both  cases 
were  appealed  upon  the  same  Statement  of 
Facts. 

The  opinion  in  the  first-named  case  (No.  160) 
is  treated  as  applicable  in  every  respect  to 
this  case.  Therefore  we  recommend  that  the 
Judgment  of  the  Court  of  (Xvil  Appeals  in  this 
case  be  affirmed. 

PHILUPS,  C.  J.  We  approve  the  judgment 
recommended  in  this  case. 


HARBIN    INDEPENDENT   SCHOOL    OIST. 
et  al.  V.  D  END  AN.    (No.  168-3173.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  2,  1920.) 

1.  Schools  and  school  districts  €=324(2)— Ea- 
Jolning  assessment  of  taxes  held  collateral  at- 
tack OR  eorporate  existonoe  of  district. 

A  suit  to  enjoin  assessment  of  taxes  on 
plaintiff's  land  by  defendant  school  district,  on 
the  ground  that  the  land  was  in  another  district 
and  that  the  incorporation  of  the  former  dis- 
trict was  void,  in  that  it  encroached  on  the  lat- 
ter district  when  it  included  plaintiff's  land,  was 
collateral  attack  upon  the'  corporate  existence 
of  the  defendant  district,  and  not  maintainable 
by  an  individual.     ' 

2.  Schools  and  school  distriets  ^932— Boand< 
aries  may  not  be  changed  Indlreotly  by  lajan- 
tlon  after  issuance  of  bonds. 

The  boundaries  of  a  school  district  may  not 
be  changed,  so  as  to  reduce  the  taxable  value  ot 
the  prc^erty  included  in  it  after  the  district 
has  issued  bonds  which  are  outstanding  obliga- 
tions, under  Acts  29th  Leg.  (1906)  c  124.  |  60, 
as  amended  by  Acts  31st  Leg.  (1909)  c.  12, 
by  appeal  to  the  injunctive  power  of  the  court, 
since  the  court  cannot  do  indirectly  what  can- 
not be  done  directly  by  the  commiaaioners' 
court.  X.  _ 

Error  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District 

Suit  by  B.  y.  Denman  against  the  Harbin 
Independent  School  District  and  others. 
The  Court  of  ClvU  Appeals  (200  S.  W.  17^ 
affirmed  a  decree  for  plaintiff,  and  defend- 
ants bring  error.    Beversed  and  rendered. 

Chandler  &  Pannlll,  of  StephenvlUe,  for 
plaintiffs  in  error. 

Hickman  &  Bateman,  of  StephenvlUe,  for 
defendant  in  error. 

Statement  of  the  Caae. 

KITTBELL,  J.  On  June  2,  1888,  an  elec- 
tion was  hdd  in  Ottonwood,  BIrath  coonty, 
for  the  purpose  of  determining  whether  or 
not  said  village  should  be  incorporated  for 
school  purposes  only.  The  election  resulted 
in  favor  of  incorporation,  and  the  result  was 
duly  recorded  in  the  records  of  the  commis- 
sioners' court  on  June  20,  1888,  together  with 
the  lines  and  boundaries  of  the  district.  No 
map  of  the  district  was  ever  filed  in  connec- 
tion with  the  field  notes,  and  It  Is  clearly  in- 
ferable that  none  was  ever  made. 

On  July  9,  1888,  five  trustees  were  elected 
for.  said  district  and  the  r^>ort  of  the  elec- 
tion duly  recorded.  .  The  land  of  defendant 
in  error  was  included  in  the  boundaries  of 
said  district  In  Dec^nber,  1898,  the  com- 
missioners' court  directed  the  county  sur- 
veyor to  subdivide  the  county  into  conven- 
ient school  districtSt  which  was  done,  and  the 
boundaries  of  Cottonwood  district  were  set 


£=3For  other  cases  see  same  topic  and  KBY-NUMBBR  Is  all  Key-Numbered  Dlsests  and  Indexes 
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forth  In  the  surveyor's  report,  as  were  also 
those  of  the  Harlrfn  school  district 

In  Febmary,  1904,  petition  was  filed  In 
statatory  form  for  an  election  to  determine 
whether  the  inhabitants  of  the  Cottonwood 
district  should  levy  a  tar  of  20  cents  on  the 
$100  for  the  purpose  of  su^lementing  the 
state  and  county  school  funds.  The  election 
was  held,  the  tax  voted,  and  the  result  duly 
recorded.  At  a  time  not  shown  by  any  date, 
the  line  between  the  Cottonwood  district  and 
the  Harbin  district  was  changed,  so  as  to 
transfer  the  property  of  two  citizens  from 
the  Harbin  to  the  Cottonwood  district 

On  December  2,  1911,  by  due  statutory 
process,  the  Harbin  district  was  duly  incor- 
porated by  a  vote  of  40  to  2  for  school  pur- 
poses only.  The  metes  and  bounds  of  the 
district  are  set  forth  in  the  order  reciting 
the  result  at  the  Section,  which  order  was 
duly  recorded,  and  the  boundaries  include 
the  land  of  the  defendant  In  error.  On  De- 
cember 11,  1911,  the  lands  of  three  cittsens 
were  In  accordance  with  the  statute  trans- 
ferred from  the  JSarbln  district  to  the  Oak 
Grove  district,  and  the  boundaries  of  the 
Harbin  district  were  changed  to  conform  to 
the  conditions  created  by  such  transfer. 

So  far  as  a  very  meager  statement  of  facts 
reveals,  the  Cottonwood  school  district  was 
conducted  In  a  changing  and  intermittent 
way,  sometimes  as  an  independent  district, 
and  sometimes  as  a  common  school  district, 
apparently  for  the  greater  part  of  the  time  in 
the  latter  way.  A  witness  who  lived  for 
several  years  in  the  district  testified  that — 

"The  teachers  were  paid  by  vouchers  to  coun- 
ty judge  or  county  superintendent,  just  like  a 
common  school  district,  and  it  didn't  claim  to 
be  an  independent  district,  and  didn't  operate 
as  sack." 

The  Cottonwood  district  never  issued  any 
bonds,  and  never  succeeded  in  obtaining  rec- 
ognition by  the  Attorney  General  as  an  inde- 
pendent district.  The  Harbin  district  Issued 
bonds,  which  were  approved  by  the  law  de- 
partment of  the  state  government,  and  the 
proceeds  were  used  for  the  purpose  of  erect- 
ing a  schoolhouse,  and  the  bonds  are  still 
outstanding,  add  a  sinking  fund  is  provided 
for  their  redemption  at  maturity. 

Defendant  in  error  brought  his  action 
March  6,  1916,  to  enjoin  the  collection  of  the 
tax  of  60  cents  on  the  $100  levied  by  the 
Harbin  district,  on  the  ground  that  the  Cot- 
tonwood Independent  district  had  never  been 
dissolved  or  abolished,  and  is  yet  an  exist- 
ing district,  and  that  as  affects  his  lands  the 
Harbin  district  had  no  legal  existence.  He 
alleged,  further,  that  the  Harbin  district  in- 
cludes his  lands,  and  taxes  have  been  and 
will  be  In  future  assessed  and  collected  up- 
on their  value.  The  county  tax  assessor  and 
county  tax  collector  and  the  members  of  the 
board  of  trustees  of  the  Harbin  district  were 


joined  as  defendants,  and  prayer  was  made 
for  injunction  against  them  from  the  assess- 
ment or  collection  of  taxes  by  the  Harbin 
district  against  his  land.  The  district  court 
granted  the  prayer  of  the  defendant  in  error, 
and  the  Court  of  Civil  Appeals  of  the  Eighth 
District  aflBrmed  that  judgment 

Opinion, 

PlalntifFs  in  error  by  proper  assignments 
present  the  question  of  nonuser  on  the  part 
£>i  the  Cottonwood  district,  and  of  the  vague- 
ness, indefinlteness,  and  Insufficiency  of  the 
boundaries  of  that  district;  but  the  view  we 
take  of  the  preliminary,  and  as  we  conceive 
the  controlling,  question  in  the  case,  makes 
discussion  of  these  assignments  unnecessary. 
As  we  understand  the  record,  it  is  not  al- 
leged that  the  proceedings  whereby  the  Har- 
bin independent  district  was  incorporated 
were  not  in  all  things  regular,  or  that  it  is 
not  duly  performing  all  the  purposes  of  Its 
incorporation,  or  that  It  has  not  received  rec- 
ognition at  the  hands  of  the  law  department 
of  the  state,  or  that  It  has  not  issued  and  - 
sold  bonds  which  are  yet  outstanding;  bat 
the  only  ground  alleged  as  basis  for  injunc- 
tive relief  Is  that  its  organization  Is  not 
valid,  in  that  it  encroaches  on  the  territory 
already  Included  in  another  district  viz. 
Cottonwood  district  and  includes  the  land  of 
defendant  In  error. 

[1]  Conceding  all  the  defendant  in  error  al- 
leges as  matters  of  fact  to  be  true,  and  that 
there  wer6  irregularities  or  even  Illegalities 
in  the  incorporation  of  the  Harbin  district 
which  in  a  direct  proceeding  might  be  suf- 
ficient to  invalidate  its  corporate  existence, 
and  that  it  is  assuming  authority  and  exer- 
cising powers  with  which  it  has  not  been 
legally  vested,  these  are  matters  which  can 
only  be  inquired  Into  and  determined  in  a 
suit  brought  for  that  purpose  in  the  name  of 
the.  state,  or  by  some  individual  under  its 
authority,  who  has  a  special  Interest  which 
is  affected  by  the  existence  of  the  corpora- 
tion. It  cannot  be  done  by  an  individual 
suing  to  enjoin  the  collection  of  a  tax  levied 
by  the  authorities  of  the  district.  It  was  so 
hfld  in  Graham  v.  Greenville,  67  Tex.  62,  2 
S.  W.  742,  and  that  holding  has  been  con- 
sistently adhered  to. 

That  case  Is  cited  as  authority  in  the  case 
of  City  of  El  Paso  v.  Ruckman,  92  Tex.  86, 
46  S.  W.  25.  In  the  last-named  case  the 
city  sued  Mrs.  Ruckman  for  taxes.  She  re- 
sisted on  the  ground  that  the  city  did  not 
have  valid  control  of  Its  public  schools.  Her 
contention  was  sustained  by  the  trial  court 
and  the  Court  of  Civil  Appeals  of  the  Fourth 
District  certified  the  case  to  the  Supreme 
Court  It  was  conceded  that  neither  of  two 
elections  held  with  reference  to  the  city  tak- 
ing control  of  its  public  schools  was  regular, 
or  sufficient  to  constitute  the  city  a  school 
district  and  it  was  so  certified,  and  the  Su- 


Digitized  by 


Uoogle 


640 


222  SOUTHWESTERN  BEPORTBB 


(Tex. 


preme  Court  was  asked  to  answer  wbetber, 
in  view  of  that  fact,  taken  in  connection  witli 
the  long-continued  exercise  of  the  powers  of 
a  school  district,  its  legai  existence  could  be 
inquired  into  in  a  suit  by  the  city  to  recover 
taxe^  levied  for  the  years  1894-1895.  The 
Supreme  Court  answered  the  question  in  the 
negative.    It  said: 

"When  the  creation  of  a  public  corporation, 
municipal  or  quasi  municipal,  ia  authorized  by 
statute,  and  a  corporation  has  been  organized 
under  color  of  such  authority,  its  corporate  ex- 
istence cannot  be  inquired  into  *  *  *  in  a 
collateral  proceeding." 

That  holding  has  never  been  departed 
from ;  on  the  contrary,  bas  been  followed  at 
as  late  a  date  as  tlie  time  of  tlie  decision 
of  the  case  of  Crabb  v.  Celeste  School  Dis- 
trict, 105  Tex.  194,  146  S.  W.  528,  39  L.  R.  A. 
(N.  S.)  601,  Ann.  Cas,  1915B,  U46.  In  the 
Ruckman  Case  the  city  sued  to  recover  taxes. 
In  the  instant  case  tbe  plaintlS  <de[fendaBt 
in  error)  sued  to  enjoin  tbe  levy  and  collec- 
tion of  the  tax.  Had  he  been  sued  as  was 
the  defendant  in  tbe  Ruckman  Case,  and  had 
set  up  as  a  defense  the  same  contention  be 
presented  affirmatively  In  the  trial  court,  his 
answer  would  have  been  subject  to  demur- 
rer, on  tbe  ground  that  it  involved  a  collat- 
eral attack  on  the  validity  of  the  corpora- 
tion. 

We  are  not  able  to  perceive  any  distinction 
In  principle  between  the  two  situations,  be- 
cause in  one  he  would  have  been  defendant, 
end  In  the  other  he  is  plaintiff.-  In  either 
attitude  his  attack  on  the  corporation  would 
be  distinctly  collateral.  No  complaint  was 
made  by  plaintiff  in  the  court  below,  nor  is 
any  made  here,  that  there  has  been  any  such 
action  taken  by  the  commissioners'  court  as 
would  have  justified  the  exercise  of  tbe  su- 
pervisory power  of  the  district  court  which 
was  invoked  in  the  cases  of  McLaughlin  v. 
Smith,  105  Tex.  330,  148  S.  W.  28S,  Dubose 
v.  Woods  (Civ.  App.)  162  S.  W.  3,  and  Wil- 
liams V.  Woods  (Civ.  App.)  162  S.  W.  1031. 
The  sole  ground  on  which  he  bases  bis  prayer 
for  Injunctive  relief  is  that  tbe  Harbin 
school  district  bas  no  legal  existence;  hence 
bas  no  right  to  exercise  tbe  sovereign  power 
of  taxation. 

It  certainly  exists  de  facto,  and  has  se- 
cured recognition  at  the  bands  of  the  state, 
whlcb  the  Cottonwood  district  has  never  re- 
ceived, and  it  is  performing  all  its  functions 
as  a  body  corporate,  and  its  right  so  to  do 
cannot  be  called  in  question  in  the  manner  at- 
tempted by  plaintiff  in  tbe  court  below. 
The  duty  does  not  devolve  upon  us  to  discuss 
the  reasons  for  tbe  holding  so  long  prevail- 
ing. They  are  based  on  sound  principle,  and 
supported  by  high  and  long-recognized  au- 
thority.   The  late  Chief  Justice  Willie  said: 

"If  a  municipality  bas  been  Ulegaily  consti- 
tuted, the  state  alone  can  take  advantage  of 
tbe  fact."    Graham  v.  Greenville,  supra. 


Mr.  Cooley  says: 

"When  the  question  arise*  collaterally,  the 
courts  will  not  permit  its  corporate  character 
to  l>e  questioned  if  it  appears  to  be  acting  under 
the  color  of  law,  and  recognized  by  the  state 
as  such"  (a  corporation). 

In  the  Ruckman  Cose,  Chief  Justice 
Gaines  said: 

"The  election  was  irregular,  and  for  that 
reason  might  have  been  set  aside  in  a  proper 
proceeding  instituted  for  that  purpose.  But, 
having  been  acquiesced  in  by  the  state  and  all 
parties  in  interest,  •  •  •  it  [the  dty]  wa» 
an  effective  and  legal  control." 

Tbe  fact  has  not  been  lost  sight  of  that 
tbe  facts  in  tbe  cases  dted  were  not  identi- 
cal with  these  in  tbe  case  before  us,  nor  were 
tbe  grounds  of  defense  tbe  same;  but,  regard- 
leas  of  such  differences,  the  fact  remains 
that  a  corporation,  organized  pursuant  to 
tbe  forms  of  law,  and  tbe  legal  existence  of 
which  bas  been  recognized  by  the  superior 
sovereign,  tbe  state,  and  which  is  performing 
all  the  functions  for  which  It  was  organized, 
is  attacked,  and  its  right  to  exist  called  in 
question  in  a  collateral  way,  which  cannot 
be  done  whatever  may  be  tbe  grounds  upon 
which  the  attack  is  based. 

Applying  the  established  rules  of  law  to 
the  instant  case,  we  find  that  defendant  in 
error  had  lived  for  atwut  16  years  where  be 
was  living  at  tbe  time  be  brought  bJs  action. 
The  Harbin  independent  school  district  was 
organized  in  1911.  So  far  as  the  record  re- 
veals, be  made  no  protest  nor  offered  any  ob- 
jection to  tbe  incorporation  of  bis  property 
within  its  territory,  nor  did  he  Invoke  tbe 
process  of  tbe  law  to  prevent  such  action. 

He  allege^  no  biconvenience  as  regards  ac- 
cess to  the  schools;  nor  does  be  impute  any 
Improper  purpose  or  action  to  tbe  commis- 
sioners' court  He  waited  until  the  district 
had  been  organized  five  years,  and  until 
fonr  years  after  it  had  issued  bonds,  before 
be  took  any  action  by  whlcb  tbe  legal  exist- 
ence of  the  district  could  be  tested,  and  then 
chose  a  method  which  was  ineffective  and 
unavailable. 

[J]  If  tbe  plaintiff  below  could  succeed  in 
achieving  bis  purpose,  be  would,  by  changing 
the  boundaries  of  tbe  district,  reduce  the  tax- 
able value  of  tbe  property  included  in  It,  aft- 
er the  district  has  issued  bonds  which  are 
outstanding  obligations.  Such  change  is  ex- 
pressly forbidden  by  section  60,  c.  124,  Acts 
29tb  Leg.,  as  amended  by  chapter  12  of  the 
act  of  February  18,  1909,  and  that  cannot 
be  done  indirectly,  by  appeal  to  tbe  injuno 
tive  power  of  the  district  court,  which  can- 
not be  done  directly  by  tbe  conunlssioners* 
court 

It  follows  from  what  we  have  said  that 
the  district  court  erred  in  granting  defendant 
in  error's  prayer  for  injunction.  We  recom- 
mend   that   tbe   judgments   of   tbe  district 
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court  and  of  tbe  Court  of  Civil  Appeals  be  re-  |  tion,  a  special  issue  as  to  whether  the  duty 


versed,  and  Judgment  be  bere  rendered  for 
plalntilTs  In  error. 

PHILLIPS,  C.  J.    We  approve  the  Judg- 
ment recommended  in  tbls  case. 


TEXAS  CITY   TRANSP.  CO.  v.   WINTERS. 
(No.   145-3083.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  9,  1920.) 

1.  Appeal  and  error  ids' 1 082  (I)— Assignments 
not  presenting  questions  of  substantive  law 
■ot  withia  Jarlsdidtlon  of  Supreme  Court. 

Assignments  of  error,  not  presenting  ques- 
tions of  substantive  law,  are  not  within  the 
Jurisdiction  of  the  Supreme  Court,  on  writ  of 
error  to  Court  of  Civil  Appeals. 

2.  Master  and  servant  <e=>l03(2)— Injuries  to 
servant  eharged  with  duty  of  making  working 
place  safe  not  actionable. 

If  under  the  terms  of  the  employment  the 
employ^  was  charged  with  the  duty  of  seeing 
that  the  walls  of  an  excavation  are  safe  for 
himself  and  those  working  under  him,  recovery 
cannot  be  had  by  him  for  injuries  based  on  his 
dereliction  in  performance  of  that  duty. 

3.  Trial  <8=3350(2)— Rule  with  respect  to  sub- 
mission of  special  "Issues  of  faet"  stated. 

Every  issue  of  fact  presented  by  the  plead- 
ings and  supported  by  evidence  must  be  sub- 
mitted to  tbe  jury,  where  requested  by  either 
party ;  "issues  of  fact"  meaning,  not  the  various 
controverted  specific  facts  which  may  enter 
into  the  main  issues  of  fact,  but  only  tbe  in- 
dependent ultimate  facts  which  go  to  make  up 
plaintiff's  cause  of  action  and  defendant's 
ground  of  defense. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Issue  of 
Fact.] 

4.  Appeal  and  error  ®=3974(l)  —  Trial  <e=> 
352(0— Mode  of  presentation  of  ultimate  Is- 
so««  of  fact  to  Jury  will  not  be  reviewed. 

If  ultimate  issues  of  fact  are  fairly  pre- 
sented to  the  jury,  the  mode  of  presenting 
them  by  tbe  trial  court  is  discretionary  and  will 
not  l>e  reviewed. 

5.  Appeal  and  error  «=>2I8(2)  —  When  too 
great  gsnerallzatlon  In  submission  of  special 
Issues  will  not  be  reviewed  stated. 

Too  great  a  generalisation  by  the  trial  court 
in  submitting  ultimate  issues  of  fact  to  the 
Jary  will  not  be  reviewed,  even  upon  timely  ob- 
jection, in  tbe  absence  of  correct  special  issues 
tendered  by  tbe  objecting  party,  unless  there  is 
af&rmative  error  in  tbe  issues  submitted  by 
tbe  court. 

6.  Trial  «=3350(6)— Speoial  Issae  as  to  duty 
of  placing  material  for  ourbing  walls  lu  exca- 
vation held  Improperly  refused. 

In  an  employe's  action  for  injuries  sus- 
tained by  tbe  caving  in  of  a  side  of  an  ezcava- 


rested  on  the  master  to  place  in  tbe  excavation 
material  for  curbing  tbe  wall,  and,  if  so,  wheth- 
er the  master  failed  in  that  duty,  and,  if  so, 
whether  employ^'  in  the  exercise  of  ordinary 
care  could  have  obtained  the  material,  was 
improperly  refused,  where  sustained  by  evi- 
dence. 

7.  Trial  €=3350  (6)— Special  Issue  as  to  wheth- 
er failure  to  warn  was  proximate  cause  of  In- 
jury held  Improperly  refused. 

In  employe's  action  for  personal  injuries 
sustained  by  caving  in  of  wall  of  excavation, 
a  special  issue  as  to  whether  tbe  failure  of  the 
master's  engineer  to  warn  plaintiff  of  the  dan- 
gerous condition  of  the  wall  was  the  proximate 
cause  of  the  injury  held  improperly  refused, 
where  sustained  by  evidence. 

8.  Appeal  and  error  «s»l062(2)— Refusal  of 
special  issue  as  to  safe  place  to  work  held 
harmless  error. 

In  employe's  action  for  personal  injuries 
sustained  by  the  caving  in  of  a  wail  of  an  ex- 
cavation, refusal  of  a  special  issue  as  to  wheth- 
er duty  of  placing  in  the  excavation  material  for 
curbing  the  wall  rested  on  defendant,  and 
whether  he  failed  therein,  and  whether  the 
employ^  by  bis  exercise  of  ordinary  care  could 
have  obtained  material,  held  harmless  error. 

9.  Appeal  and  error  <3=3 1 062 (2)— Refusal  of 
special  Issue  as  to  failure  to  warn  as  proxi- 
mate cause  held  harmless  error. 

In  employe's  action  for  personal  injury  sus- 
tained by  the  caving  in  of  a  wall  of  excavation, 
refusal  of  a  special  issue  as  to  whether  the 
failure  of  defendant's  engineer  to  warn  plain- 
tiff of  dangerous  conditions  was  the  proximate 
cause  of  tbe  injury  held  harmless  error. 

10.  Master  and  servant  «=9286 (3)— Evidence 
held  to  raise  Issue  as  to  employe's  duty  to 
make  place  of  work  safe. 

In  a  foreman's  action  for  injury  by  caving 
in  of  a  wall  in  an  excavation,  evidence  held  to 
raise  the  issue  as  to  whether  the  duty  to  see 
to  the  safety  of  the  wall  rested  on  plaintiff. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District. 

Action  by  C.  E.  Winters  against  the  Texas 
City  Transportation  Company.  Judgment 
for  plaintiff  was  affirmed  (193  S'.  W.  366),  and 
defendant  brings  error.  Reversed  and  re- 
manded, as  recommended  by  the  Commission 
of  Appeals. 

W.  T.  Armstrong,  of  Galveston,  and  Eu- 
gene A.  Wilson,  of  Brownwood,  for  plaintiff 
in  error. 

Frank  S.  Anderson  and  Aubrey  Fuller, 
both  of  Qalvestou,  for  defendant  in  error. 

McCLE2a)ON,  J.  C.  B.  Winters,  the  plain- 
tiff, while  In  the  employ  of  the  Texas  City 
Transportation  Company,  the  defendant,  as 
a  carpenter  foreman,  superintending  at  the 
time  the  construction  of  concrete  forms  in  an 
excavation  at  Texas  City,  received  personal 


4=3For  otlier  cases  see  same  topic  and  KBY  -NUMBEIR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Uoogle 


642 


222  SOUTHWESTERN  RBPORTBE 


fTex. 


injuries,  nansed  by  a  caving  In  of  a  portion 
of  one  of  the  sides  of  the  excavation.  Plaln- 
tlEF  brought  this  suit  against  defendant  to 
recover  compensatory  damages  for  said  in- 
juries. The  Court  of  Civil  Appeals  affirmed 
a  Judgment  of  the  trial  court  In  favor  of 
plalntlfC,  rendered  upon  a  verdict,  npon  spe- 
cial Issues.    193  S.  W.  366. 

[1]  Defendant  presents  In  this  court  seven 
assignments  of  error.  The  last  two  of  these 
relate  to  the  action  of  the  trial  court  In  re- 
fusing to  strike  out  certain  testimony  as 
hearsay,  and  the  refusal  to  permit  defendant 
to  introduce  certain  portions  of  plaintiff's 
pleadings.  These  assignments  do  not  present 
questions  of  substantive  law,  and  are  not, 
therefore,  within,  the  Jurisdiction  of  the 
Supreme  Court. 

The-  other  five  assignments,  eliminating 
duplication,  relate  to  the  refusal  of  three 
special  Issues  requested  by  defendant  and 
objection  to  the  first  special  Issue  submitted 
to  the  Jury,  which  special  Issues  were  in  sub- 
stance: 

(1)  Defendant's  refused  special  Issne  No.  14, 
caUing  for  a  finding  whether  the  doty  to  see 
to  the  safety  of  the  walls  of  the  excavation 
rested  upon  the  plaintiff. 

(2)  Defendant's  refused  special  issne  No.  16, 
calling  for  a  finding  whether  the  duty  rested 
upon  defendant  to  place  in  the  excavation  ma- 
terial for  curbing  the  walls;  and,  if  so,  whether 
defendant  failed  in  that  duty;  and,  if  so,  wheth- 
er plaintiff  by  the  exercise  of  ordinary  care 
could  have  obtained  the  material. 

(3)  Defendant's  refused  special  issne  No.  IS, 
calling  for  a  finding  whether  the  failure  of  O. 
A.  Stevens,  defendant's  engineer,  to  warn  plain- 
tiff of  the  dangerous  condition  of  the  walls  was 
the  proximate  cause  of  plaintiff's  injury,  in 
the  event  the  jury  should  find  that  Stevens 
knew  of  such  dangerous  condition. 

(4)  The  trial  court's  special  issne  No.  1 
submitted  to  the  jury  reading:  "Did  the  de- 
fendant exercise  reasonable  care  to  fnmish 
plaintiff  a  safe  place  to  work?" 

The  Conrt  of  Civil  Appeals  held  that  de- 
fendant's special  issues  Noa.  14  and  16  were 
properly  refused,  because  there  was  no  evi- 
dence of  probative  force  to  support  them. 
With  regard  to  defendant's  special  issoe 
numbered  13  alwve,  the  court  held  that  they 
were  unable  to  determine  whether  the  re- 
quested issue  related  to  contributory  n^Il- 
gence  of  plaintiff  or  to  the  proximate  cause 
of  his  injuries,  but  that  in  either  event  no 
error  was  presented,  because  the  case  was 
withto  the  Employers'  Liability  Act,  which 
abolished  the  fellow  servant  defense,  and  be- 
cause the  court  in  issue  No.  9  properly  sub- 
mitted the  issue  of  proximate  cause. 

The  objection  urged  to  special  issue  No.  1 
was  that  the  whole  matter  of  negligence  was 
condensed  into  one  issue,  whereas  a  number 
of  issues  were  tendered  by  the  pleadings. 
This  contention  was  overruled,  upon  the 
ground  ttiat  the  only  issue  presented  by  the 


pleadings  and  supported  by  the  evidence  was 
whether  defendant  had  negligently  failed 
to  furnish  plaintiff  a  safe  t^ace  to  woi%,  and 
that  all  other  issues  were  incidental  there- 
to and  evidentiary.  It  will  thus  be  seen  that 
the  questions  here  presented  are  more  or  less 
interrelated,  and  in  order  to  d*etermine  the 
correctness  of  the  holdings  of  the  Court  of 
Civil  Appeals  a  clear  understanding  of  the 
issues  presented  by  the  pleadings  is  es- 
sential. 

[2]  It  may  be  stated  at  the  outset  that,  al- 
though the  general  duty  of  furnishing  plain- 
tiff a  safe  place  in  which  to  work  rested  upon 
the  defendant,  yet  if,  under  the  terms  of 
plalntiflTs  employment  as  a  carpenter  fore- 
man, he  was  charged  with  the  duty  of  seeing 
that  the  walls  of  the  excaratloa  were  safe  for 
tiimself  and  those  working  under  him,  recov- 
ery cannot  be  had  by  htm,  based  upon  his  own 
dereliction  in  the  performance  of  tliat  duty. 
The  pleadings  of  both  parties  are  very  fully 
set  out  in  the  opinion  of  the  Court  of  Civil 
Appeals.  A  careful  analysis  of  tliem  leads 
to  the  conclusion  that  the  following  Is- 
sues were  clearly  presented  thweby:  First, 
whe&er  the  duty  to  see  to  the  safety  of  the 
walls  of  the  excavation  rested  upon  plain- 
tiff; second,  whether  defendant  negligently 
failed  to  furnish  plaintiff  a  safe  place  to 
work;  third,  whether  the  duty  rested  upon 
defendant  to  furnish  plaintiff  with  material 
to  brace  the  walls,  and  it  failed  in  that  duty ; 
and,  fourth,  whether  defendant's  engineer 
in  charge  knew  of  the  dangerous  condition 
of  the  w'all  and  failed  to  warn  plaintiff  there- 
of. The  last  three  of  these  Issues  are  raised 
by  plaintiff's  pleadings  in  alleging  primary 
negligence  on  defendant's  part;  the  first  is- 
sue is  raised  by  defendant's  answer. 

[>-f]  Considering  first  special  Issne  No.  1. 
it  is  quite  evident  to  our  mind  that  the  ob- 
jection thereto  is  not  well  taken.  The  gen- 
eral  rule  laid  down  by  the  autboritiea  with 
respect'  to  the  submission  of  special  Issues 
is  that  every  issue  of  fact  presented  by  the 
pleadings  and  supported  by  evidence  must 
be  submitted  to  the  Jury,  where  requested 
by  either  party.  So  far  the  law  Is  manda- 
tory. -The  particular  manner  In  which  the 
Issues  are  presented  is  larg^  discretionary 
with  the  trial  court  By  the  expression  "is- 
sues of  fact"  is  not  meant  Qie  various  con- 
troverted specific  facts  y  which  may  enter 
into  the  main  issues  of  fact,  but  only  the 
Independent  ultimate  facta  which  go  to 
make  up  plaintiffs  cause  of  action  and  de- 
fendant's ground  of  defense.  If  such  ulti- 
mate issues  of  fact  are  fairly  presented,  the 
mode  of  presenting  them  by  the  trial  court 
win  not  be  reviewed.  Nor  will  too  great  a 
generalization  l^  tlie  trial  conrt  be  reviewed, 
even  upon  timely  objection,  in  the  absence  at 
correct  special  Issues  tendered  by  the  ob- 
jecting party,  unless  there  is  affirmative  er- 
ror Is  the  issue  submitted  by  the  court   Ihls 
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sabject  Is  very  ably  and  exbaustlT^ly  treated 
by  the  Supreme  Court  at  Wisconsin  In  Bax- 
t«:  V.  EaUway,  1Q4  Wis.  307,  80  N.  W.  644. 

[I,  7]  The  question  of  defendant's  negligent 
failure  to  furnish  a  safe  place  to  wotk  In  our 
opinion  presented  a  single  Issue  of  fact,  In- 
dependent of  any  of  the  other  three  issues 
embraced  in  the  pleadings.  It  is  true  that 
the  duty  to  warn  is  sometimes  treated  under 
the  general  dut7  of  the  master  to  furnish 
his  servants  a  safe  place  to  work ;  but,  when 
so  treated.  It  does  not  arise,  except  in  those 
cases  where  from  Its  very  nature  the  making 
of  the  place  safe  is  rendered  impossible,  or, 
as  a  secondary  duty,  where  the  master  has 
failed  in  the  primary  duty  to  furnish  a  safe 
place  to  work.  The  duty  to  warfi,  as  pre- 
sented by  the  pleadings  here,  arises  Inde- 
pendently of  the  general  duty  to  furnish  a 
safe  place  to  work,  under  the  allegation  that 
defendant's  engineer  had  actual  knowledge 
of  the  danger.  The  theory  presented  is  that, 
even  though  plaintifT  rested  under  the  duty 
to  see  that  the  walls  were  safe,  yet  the  ac- 
tual knowledge  of  the  engineer  that  a  partic- 
ular danger  listed,  and  that  plalntlfT  was 
subjecting  himself  thereto.  Imposed  a  new 
duty  to  warn  plaintiff  of  that  danger. 

The  same  reasoning  applies  to  the  is- 
sue of  furnishing  plaintiff  with  material  to 
brace  the  wall.  The  duty  to  fnmlsh  mate- 
rial necessarily  presupposes  a  duty  in  plain- 
tUF  to  use  the  material  for  making  the  wall 
safe,  and  could  not  arise  if  the  duty  to  make 
the  wall  safe  was  upon  defendant.  It  fol- 
lows from  what  we  have  said  that  each  of 
the  three  refused  special  issues  should  have 
been  given,  if  tliere  was  evidence  to  support 
them. 

[I,  I]  Willi  regard  to  the  sixteenth  and 
tlilrteenth  special  issues,  however,  we  have 
concluded  that,  although  supported  by  evi- 
dence, tlieir  refusal  upon  the  request  of  de- 
fendant was  harmless.  These  issues  were 
tendered  by  plaintiff's  pleadings,  and  pre- 
sented grounds  of  recovery  based  upon  acts 
of  primary  negligence  on  defendant's  pert. 
They  in  no  way  related  to  any  matter  of 
defense  to  the  action  as  submitted  to  the  Ju- 
ry. The  only  ground  of  recovery  which  the 
trial  court  submitted  was  embraced  in  special 
Issue  No.  1:  Whether  defendant  negligently 
fiiiled  to  furnish  plaintiff  a  safe  place  to 
work.  If  that  issue  had  been  answered  fa- 
vorably to  defendant,  it  would  have  been  the 
duty  of  the  trial  court  to  render  Judgment  for 
tbe  defendant  The  power  of  the  trial  court 
to  sniMtitnte  its  findings,  where  none  have 
been  made  by  the  Jury  does  not  admit  of  a 
finding  by  tbe  court  upon  an  Independent 
ground  of  recovery  which  the  party  alleging 
it  does  not  urge.  In  such  case,  the  issues 
submitted  will  be  treated  as  embracing  the 
onJy  grounds  upon  wlilch  recovery  can  be 
hdd;  and  the  failure  of  plaintiff  to  tender 


an  issue  not  submitted  by  the  court  will  be 
treated  as  a  waiver  or  abandonment  thereof. 
[10]  Upon  the  issue  of  whether  the  duty 
rested  upon  plaintiff  to  see  tliat  the  place  was 
safe,  E.  B.  Rhodes,  who  was  defendant's  su- 
perintendent, gave  the  following  testimony: 

"Mr.  Winters  was  foreman  of  the  carpenter 
work  in  the  excavation  in  which  be  received 
Mb  injury  on  the  8th  day  of  Jannary,  1915. 
By  reason  of  my  experience  and  knowledge 
gained  as  superintendent  of  the  two  concerns, 
I  know  tbe  duties  and  responaibilitiea  resting 
upon  a  foreman  of  the  character  that  Mr. 
Winters  was  at  that  time.  In  the  work  that 
Mr.  Winters  engaged  in,  in  that  excavation,  on 
the  8th  of  January,  it  was  his  duty  to  look 
after  the  question  of  the  safety,  and  so  on,  of 
the  walls  of  that  excavation.  That  is  what  he 
was  there  for." 

Upon  cross-examination,  tbls  witness  tes- 
tified tliat  Winters  was  employed  by  and  re- 
ceived his  instructions  from  Mr.  Stevens, 
the  engineer  of  the  company,  who  had  since 
died,  and  that  he  knew  the  duties  Imposed 
upon  Mr.  Winters  by  Mr.  Stevens.  In  ad- 
dition  to  this,  several  witnesses  testified  that 
bracing  had  been  placed  in  a  portion  of  the 
ditch  by  or  under  the  direction  and  super- 
vision of  the  plaintiff.  We  think  the  pro- 
bative force  of  this  testimony  was  such  as 
to  raise  the  issue  under  consideration,  and 
that  the  trial  court  committed  error  in  re- 
fusing it 

We  conclude  Qiat  the  Judgments  of  the 
Court  of  Civil  Appeals  and  District  Court 
should  lie  reversed,  and  the  cause  remanded 
to  the  latter  for  a  new  trial. 

PHILLIPS,  C.  J.  We  approve  the  Judg- 
ment  recommended  in  this  case  and  the  hold- 
ing of  the  Commissicxi  with  respect  to  the 
refusal  of  special  issue  No.  14. 


YARN   V.    GONZALES.      (No.    152-31(4.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  16,  1020.) 

I.  Vendor  and  porchaser  <&=>2 14(1)— Assign- 
ment of  option  contract  held  fraudulently 
Induced  by  secret  agreement. 

There  can  be  no  recovery  on  notes  given 
for  assignment  of  ■  option  contract  to  convey 
land  in  Mexico,  where  valuable  timber  on  land 
not  on  tract  was  represented  to  be  on  land 
sold,  and  there  was  a  failure  to  point  out  when 
land  was  inspected  that  great  areas  of  the  land 
were  gorges  and  canyons,  and  two  of  the  mak- 
ers of  the  notes  coming  from  the  states  were 
represented  by  Mexican  interpreters,  who  be- 
came their  agents  and  partners,  and  they  en- 
tered into  a  secret  understanding  with  assignor 
that  the  amount  they  became  liable  for  as  par- 
ties to  the  contract  need  not  be  paid,  as  in 
such  case  contract  is  absolutely  void. 
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2.  Vendor  and  purchaser  «=»2I4(I)— Franda- 
lent  atslenment  of  option  oontraot  not  sub- 
ject to  ratification. 

An  BBaignment  of  an  option  contract  to 
purchase  land,  having  its  inception  in  fraud, 
is  not  subject  to  ratification. 

3.  Vendor  and  purohaaer  «S32I4( I)— Fraudu- 
lent asalgnment  of  option  contract,  promptly 
repudiated,  not  ratified. 

Where  two  makers  of  notes  given  for  op- 
tion to  purchase  Mexican  land  on  discovery 
of  a  secret  agreement  of  Mexican  cosigners 
with  assignor  to  defraud  them  promptly  re- 
pudiated the  contract,  and  tendered  back  the 
property,  which  was  refused,  they  did  all  that 
was  required  of  them,  and  no  ratification  could 
take  place. 

ESrror  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District. 

Action  by  Amador  Gonzales  against  Geo. 
W.  Vara,  administrator,  end  others.  From 
a  Judgment  of  the  Court  of  Civil  Appeals 
(193  S.  W.  1132),  affirming  a  Judgment  for 
plaintltr.  Yarn  brings  error.  Reversed,  and 
Judgment  entered  for  defendant. 

M.  W.  Stanton  and  Turney  &  Surges,  all  of 
El  Paso,  for  plaintiff  In  error. 

F.  G.  Morris,  B.  Bryan,  and  T.  A.  Falvey, 
all  of  El  Paso,  for  defendant  in  error. 

KITTRBLL,  J.  This  case  Is  reported  In 
(Civ.  App.)  193  S.  W.  1132.  The  opinion  to 
be  there  found  will  reveal  the  character  of 
the  case,  and  the  defense  Interposed. 

In  order,  however,  to  make  our  opinion 
complete  within  itself,,  we  will,  as  briefly  as 
possible,  summarize  the  controlling  facts. 

Statement  of  the  Case. 

In  the  summer  of  1908  three  Mexican 
ladies  living  in  the  state  of  Durango  gave 
to  Amador  Gonzales,  a  Mexican  resident  lu 
the  state  of  Chihuahua,  a  verbal  promise  or 
option  to  sell  him  for  35,0(X)  pesos,  equivalent 
to  $17,500  gold,  a  body  of  land  comprising 
about  45,000  acres  situated  in  the  state  of 
Durango.  On  September  17,  1908,  Gonzales 
entered  into  what  was  termed  a  minuto  de 
contracto,  or  memorandum  of  a  contract, 
with  one  Fulkerson,  a  resident  of  El  Paso, 
Tex.,  whereby  he  assigned  to  Fulkerson  all 
tlie  rights  he  (Gonzales)  possessed  under  the 
"promise"  of  the  Chavez  sisters.  Fulkerson 
had  been  co-operating  with  Gonzales  to  find 
a  purchaser  for  the  land,  and  the  Jury  found 
he  was  the  agent  of  Gonzales. 

Some  time  In  the  summer  of  1908  there 
came  to  El  Paso  from  Georgia  two  brothers, 
W.  W.  and  G.  C.  Vara,  who  It  appears  'had, 
or  were  able  to  control,  capital,  which  they 
desired  to  invest  In  Mexican  timber  lands. 
They  could  not  speak  the  Spanish  language, 
nor  understand  It  when  It  was  spoken,  and 
for  that  reason  engaged  one  Numa  6.  Buch- 


oz,  and  one  Bernard  Sdinster,  land  agents 
and  brokers,  to  represent  them.  Bucboz  and 
Schuster  and  Fulkerson  had  offices  near  eadi 
other,  and  all  three  acted  as  interpreters 
and  agents  of  the  Yarns,  and  ^ter  became 
their  partners. 

Some  time  in  August,  as  nearly  as  the  date 
can  be  arrived  at  from  the  statement  of  facts, 
the  Yarns  and  their  interpreters  and  agents 
and  Gonzales,  six  in  all,  went,  at  the  expense 
of  the  Yams,  to  Ihsiiect  the  lands,  which 
were  bounded  on  one  side  for  a  long  distance 
hy  land  owned  by  one  Shaw.  The  Yarns 
were  shown  timber  on  the  Chavez  lands, 
and  were  shown  also,  either  by  mistake  or 
designedlyj  It  appears  designedly,  much  tim- 
ber of  the  finest  quality  as  being  on  the 
Cliavez  land,  but  which  was  In- fact  on  the 
Shaw  land,  and  large  areas  of  the  Chavez 
land,  which  was  Intersected  by  inaccessible 
gorges  and  canyons,  were  not  shown  the 
Yarns  at  all. 

As  has  been  said,  the  Yarns  could  nei- 
ther speak  nor  understand  Spanish,  and  were 
wholly  dependent  on  Fulkerson^Buchoz,  and 
Schuster  for  Information  about  the  land,  and 
believed  the  land  belonged  to  Gonzales.  Aft- 
er the  inspection  had  been  made  Gonzales 
on  September  24, 1908,  lu  the  city  of  Durango 
made  a  contract  with  the.  Chavez  sisters,  by 
which  they  agreed  to  sell  to  him,  or  any 
person  he  might  designate,  their  laud,  which 
contract  was  termed  an  "option  or  promise 
of  sale,"  and  which  was  to  expire  November 
4,  1909.  The  price  was  to  be  35,000  pesos, 
payable  when  Gonzales  made  a  deed.  Gon- 
zales bound  himself  to  pay  semiannually, 
1,500  pesos,  interest  on  a  mortgage  on  the 
land.  He  was  given  the  right  to  cut  tim- 
ber paying  100  pesos  a  carload.  If  be  did 
not  effect  a  sale,  all  payments  and  all  the 
machinery  put  on  the  land  were  to  revert  to 
the  Chavez  sisters.  Five  days  later  in  the 
city  of  Juarez,  Mexico,  or  on  September  29, 
1908,  a  contract  in  most  elaborate  form  was 
made  between  Gonzales  on  the  one  side  .and 
Fulkerson,  Schuster,  Bucboz,  W.  W.  Yarn, 
and  G.  C.  Yarn,  In  the  order  named,  on  the 
other.  By  the  terms  of  said  contract  the 
minuto  do  contracto  between  Gonzales  and 
Fulkerson  was  first  annulled,  and  the  con- 
tract between  Gonzales  and  liie  Chavez  sis- 
ters of  September  24,  was  recited  substantial- 
ly In  complete  form.  Gonzales  transferred 
and  assigned  to  the  five  other  parties  his 
right  and  shares  arising  under  the  contract 
he  had  made  with  the  Chavez  sisters. 

It  had  been  contemplated  that  only  the 
Yarns  should  be  grantees  or  asBignees,  bnt 
they  were  told  by  their  interpreters  and 
agents  that  the  contract  was  so  desirable  that 
they,  Fulkerson,  Buchoz,  and  Schuster,  would 
take  an  Interest  to  the  extent  of  one-halt 
and  they  and  the  Yaras  made  then  and  then 
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a  verbal  agre«nent  t»  become  partners  In  the 
vatture,  and  tbe  Instrument  was  so  ezecat- 
ed,  Fulkerson  taking  one-fourth,  Bnchoz  one- 
eighth,  Schuster  one-dghth,  and  the  Yams 
one-half.  The  price  of  the  "assignment"  was 
$18,195^  represokted  by  one  note  for  $15,000 
gold,  due  January  1,  1909,  with  8  per  cent 
interest,  and  one  due  In  two  yea^rs  for  $3,195, 
bearing  the  same  Interest.  The  "assignees" 
were  to  pay  tbe  Interest  Gonzales  bad  prom- 
ised to  pay  on  the  mortgage.  It  1a  recited 
that  the  instrument  was  read  to  the  signers 
in  Spanish  by  the  notary,  and  In  English  by 
an  appointed  interpreter,  but  the  Vams  never 
saw  the  Chavez  sisters  contract  with  Gon- 
zales, and  understood  he  owned  the  land.  The 
two  notes  were  duly  prepared  in  Spanish, 
and  were  signed  by  Falkerson,  Bacboz,  Schus- 
ter, and  the  Vams,  and  were  delivered  to 
Gonzales,  and  were  the  notes  sued  on  in  this 
action. 

On  October  27,  1908,  In  El  Paso,  the  verbal 
agreement  of  partnership  above  referred  to 
was  put  into  written  form,  but  tbe  recital 
in  it  was  that  the  parties  were  to  pay  the 
$17,500  to  tbe  Chavez  sisters,  and  the  $18,- 
195  represented  by  the  notes  and  $10,000  in 
cash,  making  altogether  $45,695  United  States 
gold.  It  was  speclflcally  recited  that  to  the 
payment  of  the  $10,000  cash  each  of  tbe 
parties  bad  contributed  in  tbe  proportion 
of  Fulkerson  one-fourth,  Buchoz  one-eighth, 
Schuster  one-eighth,  G.  C.  Yarn  one-fourth, 
and  W.  W.  Yarn  one-fourth.  Tbe  $17,500  to 
be  paid  tbe  Chavez  sisters  was  referred  to 
as  a  debt  of  Gonzales  assumed  by  the  partner- 
ship, which  appears  to  support  tbe  testimony 
of  G.  C.  Yarn  that  he  believed  tbe  lands  be- 
longed to  Gonzales.  The  Yarns  paid  their 
one-half  of  the  $10,000,  and  went  upon  tbe 
land  and  established  a  camp,  and  cut  out 
trails,  and  proceeded  to  cut  timber.  When 
the  interest  Installment  became  due  Novem- 
ber 1,  1908,  G.  C.  Yam  paid  it.  He  agreed 
to  make  certain  advances,  and  even  to  pay- 
ing tbe  $15,000  due  January  1,  1909,  if  tbe 
partnership  could  not  do  so.  The  Vams  be- 
lieved that  their  copartners  had  paid  In  good 
faith  their  half  of  the  $10,000,  and  were  to 
pay  their  half  of  the  notes,  and  but  for  such 
belief  would  not  have  made  the  contract 
The  jury  so  found. 

Some  time  between  November  1,  1908,  and 
January  1,  1909,  the  Yams  learned  that 
tbeir  copartners  and  agents  bad  not  paid 
their  baU  of  the  $10,000,  or,  11  they  did.  It 
it  bad  been  returned  to  them  by  Gonzales, 
and  that  they  were  not  to  pay  their  half  of 
the  notes,  which  arrangement  was  a  secret 
agreement  between  them  and  Gonzales,  made 
-w'^en  tbe  Juarez  contract  was  executed.  The 
Vams  on  bdng  so  advised,  at  once  sought  out 
Gonzales  and  charged  him  with  the  deception 
and  secret  agreement,  which  he  admitted, 
and  offered  to  surrender  the  notes  If  tbe 
Vams  would  pay  him  $10,000  Mexican  mon- 
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ey,  which  they  declined  to  do,  but  reptldi4t6d 
the  contract,  and  offered  Gonzales  possession 
of  tbe  land,  which  he  refused  to  accept,  say- 
ing he  would  sue  on  the  notes. 

These  facts  are  revealed  by  th6  record 
in  practically  imdisputed  form.  Though  Gon- 
xales  and  the  three  interpreters,  agents,  and 
partners  were  on  the  stand,,  neither  was  even 
asked  a. question  calling  for  a  definite  cate^ 
gorlcal  denial  o'f  the  allegations  made  by  thp 
Yams,  on  which  the  defense  of  fraud  was 
based,  and  the  court  found  as  a  fact  that 
the  secret  agreement  was  made  as  alleged. 

Opinion. 

[1]  Prom  the  preliminary  statement  of  the 
case  set  out  above  it  is  too  dear  to  leave 
room  for  doubt  or  debate  that  ti^e  contract 
which  was  the  basis  of  the  action  was  void 
and  unenforceable  because  contrary  to  public 
policy.  It  is  practically  undisputed  that  the 
three  of  the  signers  of  the  contract  and  notes, 
Fulkerson,  Buchoz,  and  Schuster,  stood  in  the 
threefold  relation  to  the  two  other  signers, 
the  Yams,  of  interpreters,  agents  and  part^ 
ners,  and  it  is  elementary  law  that  in  each 
and  all  of  said  relations  there  rested  upon 
them  the  obligation  to  preserve  the  utmost 
good  faith  towards  those  who  were  at  once 
their  principals  and  partners.  It  is  equally  as 
clearly  shown  that  they  did  not  observe  or  per- 
form that  obligation,  but,  on  the  contrary, 
secretly  conspired  with  tbe  payee  of  the  note 
to  perpetrate  a  fraud  on  the  Yarns.  There 
is  no  possible  ground  in '  morals  or  in  law 
vpoa  which  an  action  based  upon  such  a  con- 
tract can  be  maintained.  It  has  been  so  ad- 
judged by  the  Supreme  Court  of  Texas  in  the 
past,  and  those  holdings  are  approved  by 
the  present  Supreme  Court,  and  the  law 
is  so  laid  down  In  tbe  reports  of  many,  if 
not  all  the  other  states  and  In  tbe  text-books. 
Seeligsou  v.  Lewis,  65  Tex.  215,  57  Am.  Bep. 
593;  Wegner  v.  Biering,  65  Tex.  506;  Has- 
wdl  V.  Blake  (Civ.  App.)  00  S.  W.  1125 ;  Reed 
V.  Brewer,  90  Tex.  144,  37  S.  W.  418;  Simon 
V.  Garlitz,  63  Tex.  Civ.  App.  172,  183  S.  W. 
464. 

"If  a  contract  involves  the  violation  of  a 
penal  law,  the  court  will  declare  it  void,  and 
any  agreement  the  objeet  of  which  is  to  defraud 
an  individad  or  two  or  more  individoals  is  il- 
legal, and  it  has .  been  held  that  any  contract 
which  involves  a  fraud  on  the  righta  of  ethers 
is  against  public  policy."  Elliott  on  Contracts, 
voL  2,  p.  8  et  aeq.,  and  notes. 

[2,  S]  It  was  contoided  by  appellee  in  the 
Court  of  Civil  Appeals  that  the  appellants 
ratified  tbe  contract,  and  on  that  ground 
alone  that  court  afiBrmed  tbe  judgment.  Such 
holding  was,  in  our  judgment,  erroneous. 
The  contract  was  clearly  not  subject  to  rati- 
fication. However,  If  It  were,  there  is  no 
testimony  in  the  record  sufllclent  to  stow 
ratification.     Taking  all  the  testimony  for 
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plaintiff  to  be  true,  it  as  a  matter  of  law  was 
not  soffident  to  show  ratification,  while  the 
testimony  for  the  defendants,  which  was  un- 
disputed, shows  that  they  did  all  they  were 
required  to  do  In  a  case  springing  out  of 
fraud,  when  upon  discovery  of  the  secret  and 
▼old  agreement  they  promptly  repudiated  the 
contract  and  tendered  back  the  property, 
which  tender  was  refused.  Dawson  v.  Sparks, 
1  Posey,  Unrep.  Cas.  745;  2  Parsons  on 
Contracts,  780.  The  trial  co«irt  should  have 
Instructed  a  verdict  for  defendants,  and  er- 
red In  rmderlng  the  Judgment  for  plaintiff, 
and  the  Court  of  Civil  Appeals  erred  In  af- 
firming that  Judgment. 

We  recommend  that  the  Judgment  of  both 
the  district  court  and  the  Court  of  Civil 
Appeals  be  reversed,  and  Judgment  be  here 
rendered  for  plaintiCs  in  error  against  de- 
fendant in  error  for  the  $5,000  paid  defend- 
ant In  error  by  the  Yams,  and  for  the  $750 
I>aid  by  the  Yarns  as  Interest  on  the  mort- 
gage, with  Interest  on  both  of  said  sums 
from  the  date  of  the  respective  payments, 
and  for  all  costs  of  all  courts. 

PHILLIPS,  C.  J.  We  approve  the  Judg- 
ment recommended  In  this  case. 


HOUSTON    OIL   CO.   OF    TEXAS  v.    HOL- 
LAND. .  (No.   153-3116.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  16,  1820.) 

1.  Adverse  poMesslon  ®=>I07— Posvessloo  of 
•mail  fleld  In  640-aor*  tract  belli  act  to  show 
advene  possessioa  of  undivided  160-aore 
tract. 

One  holding  possession  for  more  than  ten 
years  of  a  field  5  to  6  acres  in  a  survey  con- 
taining 640  acres  cannot  claim  adverse  posses- 
sion to  an  undivided  160  acres  not  definitely 
located,  where  he  exercised  no  actual  posses- 
sion outside  field,  and  he  bought  from  one  who 
only  claimed  the  field,  and  owner  of  survey 
had  no  notice  of  any  claim  beyond  limits  of 
field. 

2.  TfMpaM  to  try  title  «=M7(I)- Where 
ploadlags  or  evidenco  do  not  describe  tract  of 
land  held  adversely,  no  Judgment  therefor 
can  be  given. 

Where  in  trespass  to  try  title  to  recover 
a  160-acre  tract  claimed  by  adverse  possession 
of  a  5M!-acre  tract  included  therein,  plaintiff 
showed  adverse  possession  to  the  smaller  tract 
alone,  but  the  pleadings  or  evidence  did  not 
show  its  location  or  give  a  description  thereof 
there  is  no  basis  for  a  judgment  for  the  small- 
er tract. 

Error  to  C!ourt  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District 


Trespass  to  try  title  by  J.  H.  Holland 
against  the  Houston  Oil  Company  of  Texas. 
From  Judgment  of  Ck)urt  of  Civil  Appeals 
(196  S.  W.  668)  afiirming  Judgment  for  plain- 
tiff, defendant  brings  error.  Reversed,  and 
cause  remanded  for  a  new  trial. 

H.  O.  Head,  of  Sherman,  and  Parker  & 
Kennerly  and  Kennerly,  Wililams,  Lee  &  BUI, 
all  of  Honsttm,  for  plaintiff  in  error. 

Thomas  &  Wheat  and  Tom  F.  CJoleman,  all 
of  Woodville,  for  defendant  in  error. 

SADLER,  P.  J.  3.  H.  Holland  filed  suit  in 
trespass  to  try  title  against  the  Houston 
Oil  Company  of  Texas  to  recover  an  undivid- 
ed 160  acres  out  of  the  N.  H.  Hove  (or  Hooe) 
640-acre  survey.  He  based  his  right  upon 
the  ten-year  statute  of  limitation.  He  plead- 
ea  and  the  evidence  tended  to  show  his  poe- 
session  of  a  small  undefined  tract  of  about 
5Vi  acres  <^  the  survey  for  the  ten-year 
period.  Neither  in  the  petition  nor  by  proof 
is  the  description  of  the  5V^  acres  given.  The 
pleading  and  evidence  wholly  failed  to  show 
any  character  of  dominion  exercised  by  Hol- 
land over  any  definite  portion  of  the  larger 
survey  lying  without  the  fencing  by  whidli 
the  oWncre  tract  was  inclosed.  No  actual 
possession  is  shown  to  the  outland  by  Hol- 
land. His  pleading  and  the  agreement  of 
counsel  is  tantamount  to  a  disclaimer  as  to 
all  the  land  in  the  survey  exc^t  160  acres. 
The  description  of  the  160-acre  tract  in  the 
petition  is  not  very  definitely  given,  and  only 
in  a  general  manner,  so  as  to  include  the 
5^^cre  tract.  However,  it  is  not  shown 
that  he  did  any  act  Impressing  his  possession 
on  the  thus  defined  160  acres.  The  descrip- 
tion in  the  petition  is  clearly  notbins  more 
than  an  effort  to  render  certain  the  partition 
desired  by  Holland. 

It  was  agreed  that  the  oil  company  had 
the  record  title  to  the  whole  of  the  survey, 
subject  alone  to  such  title  as  Holland  might 
show  under  his  plea  of  limitation. 

In  the  state  of  the  record  HcAland  shows 
title,  If  at  all,  to  the  EH^acre  tract  only. 

Richardson,  from  whom  Holland  purdias- 
ed,  claimed  and  sold  only  the  S^acre  tract 
Holland  does  not  claim  that  he  bougjit  from 
Richardson  a  claim  to  the  160  acres  defined 
in  his  petition,  or  to  a  definite  or  indefinite 
100  acres  out  of  the  Hove.  Upon  the  pur- 
chase Holland  went  into  possession  of  the 
5\ii  acres  in  continuation  of  the  existing  pos- 
session held  by  Richardson.  This  did  not  ex- 
tend beyond  the  Inclosure  of  the  small  tract 
Holland's  possession  of  this  small  tract  was 
limited  by  his  purchase  to  that  alone  as  no- 
tice in  support  of  th«  statute. 

Thus  holding  the  small  tract  by  a  simple 
process  of  the  mind,  Holland  sought  to  ex- 
tend his  claim  beyond  the  inclosure  to  an 
undefined  quantity  of  land  necessary  to  en- 
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large  hlB  holding  to  160  acres.  No  act  is 
shQw-n  which  constituted  notice  to  the  title 
owner  that  such  secret  Intention  and  claim 
existed.    As  said  by  Judge  Gaines: 

"There  were  no  'external  drcnmstances  dis- 
covering that  Inward  Intention.' "  Titel  t. 
Garland,  9&  Tex.  206,  8T  S.  W.  U52. 

[1]  The  defendant  In  error  falls  to  show 
title  by  limitation  to  the  excess  beyond  the 
Si^cre  tract  Lumber  C!o.  y.  Kennedy,  108 
Tex.  29T.  126  S.  W.  UIO;  Titel  v.  Garland. 
99  Tex.  206,  87  S.  W.  1162;  McAdams  t. 
Hooks,  47  Tex,  Oiv.  App.  79,  104  8.  W.  432; 
Rice,  Executor,  t.  Ooolsbee,  46  Tex.  CIt. 
App.  254.  99  S.  W.  1031. 

[2]  Neither  by  the  pleading  nor  by  the  evi- 
dence is  the  locati<m  of  the  SV^acre  tract 
shown.  No  description  of  this  is  given..  The 
evidence  famishes  no  data  on  which  the  ver- 
dict of  the  Jury  or  the  Judgment  of  the  court 
can  be  based  as  to  this  tract.  Glddings  v. 
Fischer,  97  Tex.  184,  7T  &  W.  209. 

The  Judgments  of  the  Court  of  Clvn  Aiv 
peals  and  of  the  trial  court  should  be  re- 
versed, and  the  caiue  remanded  for  a  new 
triaL 

PHILLIPS,  O.  J.  We  apiwove  the  Judg- 
ment recommended  in  this  case,  and  the  hold- 
ing of  the  Commission  on  the  Question  dis- 
cussed, 


BERGSTEDT  v.  BENBER.     (No.  136-2049.) 

(CommisBion  of  Appeals  of  Texas,  Section  A. 
Jmie  16>  1920.) 

1.  V««4or  and  psrohaser  «=>44— Coatraet  b«ld 
not  to  have  basa  prerarad  through  undue  la- 
flueooe. 

Contract  for  sale  of  lands  Aeld  on  the  evi- 
dence, not  to  have  been  pzocured  through  undue 
influence. 

2.  Spadflo  psrfomasee  «=a>8  —  Ramedy  withia 
eonrf  8  dlsoratien. 

A  decree  for  speciSc  performance  of  a  con- 
tract is  not  a  matter  of  right,  but  rests  in  the 
somid  discretion  of  the  trial  court,  which  dis- 
cretion is  not  arbitrary,  but  judicial,  and  must 
be  exercised  according  to  the  established  doc- 
trine and  principles  of  equity. 

3.  SpeoMo  performanae  «s»l6— Roller  doaiad 
where  ooatraot  fair  at  iaoeption  has  booomo 
harsh  and  taMiuitable. 

liberty  of  contract  should  not  be  unduly 
restricted,  and  for  that  reason  specific  per- 
formance will  not  necessarily  be  denied,  be- 
cause a  contract  fair  at  its  inception  has  since 
become  inequitable  through  subsequent  events, 
for  a  court  largely  judges  a  contract  as  of  the 
time  of  ezecntion,  bat  if  there  has  been  a  great 
change  in  circumstances,  whereby  the  enforce- 
ment of  the  contract  would  be  harsh  and  in- 
equitable, gpedflc  perfotmaDce  will  be  denied. 


4.  SpecHto  performance  «s>l6— Denied  where 
death  of  vendor  renders  contmet  Inequitable. 
Where  a  woman  who  had  a  considerable  ex- 
pectancy contracted  to  sell  her  homestead, 
worth  nearly  $5,000,  for  $1,600,  the  purchaser 
agreeing  that  she  might  occupy  it  rent  free  for 
life,  and  that  he  should  pay  taxes,  Jield  that, 
where  the  woman  died  before  the  contract  was 
executed,  specific  performance  as  against  the 
devisee  of  the  homestead  wUI  be  denied,  and 
the  purchaser  left  to  his  remedy  at  law;  for, 
while  the  contract  may  have  been  fair  at  its  in- 
ception, death  rendered  it  inequitable. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Suit  by  W.  F.  Bender  against  Louis  Bender, 
in  whldi  Peter  Berifcstedt  Intervened  and  an- 
swered. A  Judgment  for  defendant  and  In- 
tervener was  reversed  and  rendered  by  the 
Court  of  Civil  Appeals  (187  8.  W.  735),  and 
the  Intervener  brings  error.  Judgment  of 
Court  of  Civil  Appeals  reversed,  and  that  of 
district  court  affirmed. 

D.  E3.  Simmons  and  Jones  &  Jones,  all  of 
Houston,  for  plaintiff  in  error. 

T.  H.  Stone  and  H.  E.  Stephenson,  both  of 
Houston,  for  def^idant  in  error. 

SONFIELD,  P.  J.  On  the  26th  day  of  No- 
vember, 1913,  Mrs.  Mary  Hafer,  under  her 
maiden  name,  Bergstedt,  entered  into  a  writ- 
ten contract  with  W.  F.  Bender,  wherein  she 
agreed  to  sell  and  convey  to  Bender  a  certain 
fractional  lot  in  the  city  of  Houston,  known 
as  her  residence  or  homestead,  upon  which 
she  bad  resided  for  some  40  years.  Under  the 
terms  of  the  contract,  Mrs.  Hafer  was  to  have 
the  right  to  occupy  the  premises  without  cost 
to  her  during  her  life,  such  right  not  to  be 
assigned,  nor  the  premises  sublet  She  obli- 
gated herself  to  carry  insurance  on  the  Im- 
provements in  the  sum  of  $1,000  until  her 
death,  the  policy  to  be  payable  to  Bender.  In 
the  event  of  the  destruction  of.  the  premises 
by  fire,  the  house  was  to  be  rebuilt  from  the 
proceeds  of  the  insurance,  and  Mrs.  Hafer 
given  the  right  of  occupancy.  Bender  obligat- 
ed himself  to  pay  all  taxes  accruing  after  the 
year  1913.  He  was  to  pay  Mrs.  Hafer  for 
the  property  the  sum  of  $1,500  cash,  $100  up- 
on the  execution  of  the  contract,  and  the  re- 
maining $1,400  within  60  days  from  the  deliv- 
ery of  a  complete  abstract  of  title  to  the  prop- 
erty, provided,  the  title  was  good  and  mer- 
chantable. Any  defects  in  the  title  were  to  be 
pointed  out  in  writing  by  the  attorney  of 
Bender,  and  either  party  should  have  60  days 
In  which  to  cure  such  defects.  In  the  event 
the  defects  were  not  cured  by  either  i>arty 
within  that  time,  then,  upon  demand  of  Bend- 
er, the  $100  paid  by  him  should  be  returned, 
and  both  parties  tlmeupon  be  released  from 
all  liability  under  the  contract  as  to  each  oth- 
er. A  part  of  paragraph  8  of  the  contract 
provides: 
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"If  the  title  to  said  property  is  foond  to  be 
a  good  and  merchantable  title,  and  second  par- 
ty does  not  \rithin  60  days  after  delivery  of  ab- 
stract of  title  and  upon  a  tender  of  a  warranty 
deed  in  accordance  ivith  the  terms  and  condi- 
tions of  this  contract  by  first  party  pay  to  the 
first  party  the  remaining  amount,  namely,  four- 
teen hundred  dollars  ($1,400.00)  in  cash  due 
hereunder,  then  first  party  shall  forfeit  to  her- 
self and  keep  the  said  sum  of  one  hundred  dol- 
lars ($100.00)  this  day  paid  by  second  party, 
which  both  parties  hereby  agree  shall  be  for- 
feited as  liquidated  damages  in  the  event  of 
failure  of  second  party  to  carry  out  the  condi- 
tions of  this  contract,  and  thereupon  both  par- 
ties hereto  shall  be  released  from  all  liability 
hereunder." 

Mrs.  Hater  died  on  January  I4,  1914.  At 
tlie  March  term  of  the  county  court  of  Harris 
county,  1914,  Mrs.  Hafer's  will  was  probated, 
and  Louis  Bender,  named  therein  as  executorj 
duly' qualified.  Peter  Bergstedt,  a  cousin  of 
the  testatrix,  was  the  sole  devisee  under  her 
will. 

On  April  4,  1914,  W.  F.  Bender  filed  his 
petition  In  the  county  court  of  Harris  count  J 
against  bis  father,  Louis  Bender,  as  executor 
of  the  estate  of  Mrs.  Hafer,  seeking  specific 
performance  of  the  contract.  The  executor 
filed  no  answer,  and  interposed  no  objection 
to  the  granting  of  the  relief  sought.  Peter 
Bergstedt  Intervened  for  the  purpose  of  pre- 
venting enforcement.  The  trial  resulted  In  a 
Judgment  In  favor  of  W.  F.  Bender,  from 
which  intervener  appealed  to  the  district 
court  of  Harris  county. 

Specific  performance  was  resisted  on  the 
ground  that  the  contract  was  a  mere  option 
without  consideration,  and  withdrawn  be- 
fore its  acceptance ;  that  it  lacked  mutuality, 
and  was  of  a  character  which  would  not  be 
^eciflcally  enforced;  further,  that  the  prop- 
erty was  not  properly  described.  He  also 
pleaded  that  the  execution  of  the  contract  was 
procured  through  the  exercise  of  undue  in- 
fluence upon  'Mrs.  Hafer  by  plaintiff,  who 
overreached  and  wrongfully  persuaded  and 
induced  her  to  execute  the  contract;  that 
the  property  was  of  the  reasonable  market 
value  of  $5,000,  and  the  consideration  agreed 
to  be  paid  was  wholly  inadequate. 

The  cause  was  submitted  to  a  jury  upon  the 
two  following  Issues: 

"(1)  Did  Mrs.  Hafer  (nfe  Bergstedt)  exe- 
cute the  contract  which  is  in  evidence  before 
you  by  reason  of  undue  influence  of  W.  F.  Bend- 
er operating  upon  her  mind  at  said  time?  An- 
swer Yes  or  No. 

"(2)  What  was  the  reasonable  market  value 
of  the  premises  in  controversy  in  this  suit  on 
November  26  and  27,  1913?  State  the  amount 
you  find  in  dollars  and  cents." 

The  Jury  answered  the  first  question  Yes, 
and  the  second  that  the  value  of  the  property 
at  that  time  was  $4,900.  Upon  these  answeni 
the  trial  court  rendered  judgment  in  faror  of 
defendant,  Louis  Bender,  executor,  and  Inter- 


vener. Peter  Bergstedt  On  appeal,  ttie  Coart 
of  Civil  Appeals  reversed  the  Jodg^mait  of  the 
district  court,  and  rendered  judgmoit  in  fa- 
vor of  plaintifC.    187  8.  W.  735. 

The  Court  of  Civil  Appeals  held  there  was 
no  competent  evidence  to  raise  the  issue  of 
undue  influence ;  that  the  property  was  prop- 
erly described,  the  contract  mutually  binding, 
and  the  consideiiitlon  adequate  in  view  of  the 
conditions  existing  at  the  date  of  the  con- 
tract. 

[1]  In  the  view  we  take  of  the  case,  and  the 
recommendation,  to  be  made  with  reference  to 
its  disposition,  we  deem  It  unnecessary  to  set 
out  a  full  statement  of  the  evidence.  For  the 
purpose  of  this  opinion,  the  following  will 
suffice: 

There  Is  evidence  that  at  the  date  of  the 
execution  of  the  contract  Mrs.  Hafer  was  70 
years  of  age,  and  lived  by  herself  upon  the 
property  here  in  controversy.  PlalntifF  was 
quite  a  young  man,  and  conducted  a  meat  mar- 
ket next  door  to  her  residence  for  many  years. 
Mra  Hafer  was  injured  by  a  taXi  about  a 
year  before  her  death.  There  was  evidence 
that  subsequent  to  her  Injury  she  was  physi- 
cally frail,  and  her  mental  faculties  greatly 
Impaired.  Some  time  prior  to  the  date  of  the 
contract,  she  had  executed  her  will,  making 
Intervener  her  sole  devisee,  declaring  In  her 
win  that  the  property  herein  involved  was  the 
only  real  estate  owned  by  her.  Prior  to  nego- 
tiations ultlmating  in  this  contract,  she  had 
declined  offers  to  purchase  at  a  price  in  ex- 
cess of  that  agreed  to  be  paid  by  plaintilf, 
giving,  as  her  reasoifc  that  she  bad  devised  it  to 
intervener.  A  witness  for  plaintiff  testified 
that  Mrs.  Hafer  showed  him  the  contract 
with  plaintiff  before  its  execution.  He  stated 
to  her  that  the  price  was  too  dieap,  and 
offered  to  make  the  same  character  of  con- 
tract and  give  her  $1,000  more  than  she 
was  to  receive.  The  offer  was  dedined,  on 
the  ground  that  she  wianted  plaintiff  to  have 
it.  The  undisputed  evidence  established  the 
market  value  of  the  property,  at  the  date  of 
the  contract,  to  be  $4,900,  as  found  by  the 
jury.  Mrs.  Hafer  was  <aken  sick  on  the  7th 
day  of  January,  1914,  and  the  abstract  to  the 
property  was  delivered  to  plaintiff  on  the  fol- 
lowing day.  From  the  time  of  the  delivery  of 
the  abstract  to  the  date  of  her  death,  on  the 
14th  of  January,  1914,  Mrs.  Hafer  was  too  111 
to  attend  to  any  kind  of  business.  After  re- 
ceiving the  abstract,  and  before  her  death, 
plaintiff  concluded  to  consummate  the  con- 
tract. His  attorney  advised  Mr.  Tharp,  who 
had  acted  as  attorney  for  Mrs.  Hafer  In  the 
matter  of  the  contract,  that  they  were  ready 
to  close  the  deal.  Tharp  stated  that  he  would 
take  the  matter  up  vf  Ith  Mrs.  Hafer,  and  de- 
clined to  accept  any  tender.  Mrs.  Hafer  died 
without  executing  a  deed. 

It  must  be  conceded  that  there  was  no  di- 
rect evidence  of  the  exercise  of  any  ondue  in- 
fluence by  plaintiff  over  Mrs.  Hafer  In  ref- 
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erence  to  the  contract  -The  exerdse  of  umlue 
iniln^iee  Is  rarely  susc^tible  of  direct  proof, 
and  resort  must  usually  be  had  to  drcum- 
stances.  In  reaching  a  conclusion, '  consider- 
ation must  be  given  to  the  age,  health,  mental 
condition,  and  financial  status  of  Mrs.  Hafer, 
her  relations  with  plaintiff,  and  how  far  she 
was  dependoat  npon  and  subject  to  his  con- 
trol, together  with  the  opportunity  which  he 
had  to  exercise  such  Influ^og. 

Upon  a  careful  consideration  of  the  record, 
we  ccmcar  Is  the  conclusion  reacbM  by  the 
Court  of  Civil  Appeals  that  there  was  no  com- 
petent evidence  to  raise  the  issue  ot  the  exer- 
cise of  undue  influence.  The  question  re- 
mains, however,  whether  the  contract  is  of 
such  character  a^  j«riH  he  specifically  enforced. 

Intervener  contends  that  the  contract  was 
but  an  option  to  purchase,  unsupported  by  any 
consideration,  and  subject  to  withdrawal  by 
Mrs.  Bafer  at  any  time  prior  to  its  accept- 
ance, and  that  the  undisputed  evidence  ^tab- 
lished  that,  she  did  so  withdraw  the  offer. 
Further,  that  the  contract  is  lacking  in, mu- 
tuality, and  vrlU  not  therefore  be  specifically 
enforced.  We  cannot  so  construe  the  con- 
tract. The  contract  was  one  of  purchase  and 
sale.  By  its  terms  Mrs.  Hafer  obligated  her- 
self to  sell  and  convey,  and  plaintifi:  to  pur- 
chase and  accept  a  conveyance,  conditioned 
only  upon  the  title  being  good  and  merchant- 
able. It  is  true  that,  in  virtue  of  that  pa^t 
of  paragraph  3  hereinabove  set  out,  Mrs.  Haf- 
er conld  not  have  had  the  contract  speciflcally 
enforced  against  plaintiff ;  he  being  given  the 
right  of  election  between  the  consummation  of 
the  purchase  and  the  forfeiture  of  the  mcmey 
paid.  Moss  &  Raley  ▼.  Wren,  102  Tex.  567, 
113  S.  W.  739,  120  S.  W.  847;  Redwlne  v. 
Hudman,  104  Tex.  21,  183  S.  W>  426.  For 
plaintiff  to  have  declined  to,  take  the  property. 
In  the  event  the  title  was  good  and  merchdat- 
able,  would  have  been  a  clear  breach  of  the 
contract.  But  for  this  provision  in  paragraph 
3  specific  performance  could  have  been  en- 
forced against  him.  That  provision  but 
marked  the  limit  of  plaintiff's  liability  and 
the  extent  of  Mrs.  Hafer's  remedy  in  the 
event  of  a  breach.  Through  this  sttpulation, 
Mrs.  Hafer  divested  herself  of  the  right  to 
specific  i)erfonnance,  leaving  that  remedy  un- 
impaired as  to  plaintiff.  The  fact  that  Mrs. 
Hafer,  through  the  contract,  limited  her  right 
npon  a  breach  to  a  forfeiture  of  the  money 
paid  win  not  prevent  specific  enforcement  at 
the  Instance  of  plaintiff. 

[2]  Intervener  urges  that  spedflc  enforce- 
ment be  denied,  on  the  ground  that  the  con- 
alderntinn  of  the  contract  is  grossly  inade- 
quate, and  Its  enforcement  harsh  and  Inequi- 
table as  to  him.  A  decree  for  the  specific 
performance  of  a  contract  Is  not  a  matter  of 
right,  but  rests  In  the  sound  discretion  of  the 
court ;  a  discretion  not  arbitrary  but  Judicial, 
and  exercised  under  the  established  doctrines 
and  settled  principles  of  equity.    The  relief 


will  be  granted  or  withheld  by  the  court  upon 
a  consideration  of  all  the  circumstances  of 
each  particular  case,  and  no  definite  rule  has 
been  announced  by  which  the  action  of  the 
court  can  be  determined  in  all  cases.  Ag 
said  in  WiUard  v.  Tayloe,  8  Wall.  567,  19  L. 
£d.fi01: 

"In  general  it  may  be  said  that  the  specific 
relief  will  be  granted  when  it  is  apparent,  from 
a  view  of  all  the  circumstances  of  the  particu- 
lar ease,  that  It  win  snbserve  the  ends  of  jus- 
tice, and  that  it  will  be  withheld  when,  from 
aUke  view,  it  appears  that  it  will  produce  bard- 
ship  or  injustice  to  either  of  the  parties.  It  is 
not  sufficient,  as  shown  by  the  cases  cited,  to 
call  forth ,  the  equitable  Interposition  of  the 
court  that  the  legal  obligation  under  the  con- 
tract to  do  the  Bpccific  thing  desired  may  'be 
perfect.  It  must  also  appear  that  the  specific 
enforcement  will  work  no  hardship  or  injustice, 
for  if  ^at  result  would  follow  the  court  will 
leave  the  parties  to  their  remedies  at  law." 

[3, 4]  It-is  contended  by  plaintiff  that,  view- 
ed in  the  light  of  the  conditions  and  drcumr 
stances  existing  at  the  date  of  the  contract; 
the  consideration  was  adequate  and  the  terms 
fair  %nd  equitable.  While  Mrs.  Hater  was 
quite  old,  it,  was  in  Contemplation  of  the  par- 
ties that  she  would  live  for  some  consider- 
able period,  her  life  expectancy  being  8% 
years.  The  cash  to  be  paid  her  was  but  a 
part  of  the  conslderatlcm.  In  addition  there- 
to, she  was  to  have  the  right  of  occupancy 
during  her  life,  free  of  all  taxes;  and,  had 
she  lived  for  a  i)erIod  of  years,  the  contract 
might  have  become  extremely  onerous  to 
plaintiff.  The  contention,  If  conceded,  wonld 
be  quite  convincing  urged  against  the  setting 
aside  of  an  executed  contract;  but  It  is  not 
90  potent,  and  is  far  from  conclusive,  when 
urged  in  favor  of  specific  performance. 

It  Is  true  that  courts  of  equity  will,  in 
large  measure  Judge  a  contract  as  of  the  time 
of  its  execution.  If  fair  when  made,  its  en- 
forcement will  not  necessarily  be  denied  be- 
cause It  has  beeome  harsh  and  inequitable 
through  subsequent  events  and  changed  con- 
ditions. Courts  will  not  enter  Into  an  investi- 
gation and  determine  the  wisdom  of  a  bar- 
gain made  by  persons  competent  to  deal  with 
their  own  frifalra.  Liberty  of  contract  will 
not  be  unduly  restricted.  Mere  hardship  re- 
sulting from  miscalculations  or  from  contin- 
gencies which  might  have  been  foreseen,  and 
for  which  i^aintiff  Is  not  at  fault,  will  not 
ordinarily  prevent  a  specific  enforcement.  29 
R.  O.  li.  224.  This  principle  finds  application 
and  lllustTation  In  the  many  cases  where, 
through  fluctuation  in  values,  a  contract, 
fair  in  its  Inc^tlon,  becomes  harsh  and  op- 
pressive. 

But  it  is  well  established  that  the  court.  In 
determining  specific  enforcement,  Is  not  limit- 
ed to,  or  entirely  governed  by,  the  condition? 
existing  at  the  date  of  the  contract.  Where 
there  has  been  a  great  Change  of  drcumstanc- 
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es,  whereby  the  enforcement  of  the  contract 
against  a  party  thereto  wbold  be  harsh  and 
inequitable,  violative  of  Its  true  Intent  and 
spirit,  or  would  not  effectuate  the  purpose  of 
its  execution,  or  where,  through  such  subse- 
quent events  the  rights  of  third  perscms  be- 
come Involved,  and  an  enforcement  would  be 
harsh  and  Inequitable  as  to  them,  the  court, 
in  the  exercise  of  its  discretion,  may  deny  en- 
forcement   25  B.  C.  L.  253. 

As  said  by  Mr.  Justice  Field  in  WlUard  T. 
Tayloe,  supra: 

"The  same  discretion  is  exercised  where  the 
contract  is  fair  in  its  terms,  if  its  enforcement, 
from  subsequent  events,  or  even  from  collat- 
eral circumstances,  would  work  hardship  or  in- 
justice to  either  of  the  parties." 

In  2  Story,  Eq.  Jnr.  {  760A,  the  rule  is  an- 
nounced that: 

"Courts  of  equity  will  not  proceed  to  decree 
a  specific  performance  where  the  contract  is 
founded  in  fraud,  mistake,  undue  advantage,  or 
gross  misapprehension,  or  where  from  a  change 
of  drcumstancea,  or  otherwise,  it  would  be 
unconscientious  to  enforce  it." 

The  doctrine  is  recognized  in  Ma^s  v. 
Gates,  154  Fed.  481,  83  C.  C.  A.  321,  14  L.  R. 
A.  (N.  S.)  317,  12  Ann.  Cas.  120,  wherein  the 
court  says: 

"A  contract  may  be  valid  in  law  and  not  sub- 
ject to  cancellation  in  equity,  and  yet  the  terms 
thereof,  the  attendant  circumstances,  and  in 
some  cases  the  subsequent  events,  may  be  such 
as  to  require  the  court  to  deny  its  specific  per- 
formance." 

Upon  the  death  of  Mrs.  Hafer,  the  title  to 
the  property  vested  in  intervener.  The  relief 
sought  by  plaintiff  Is  against  him  as  the  pres- 
ent owner.  He  was  not  a  party  to  the  .cod:' 
tract  True,  his  title  vested  after  its  execu- 
tion, but  after-aoquired  rights  of  third  per^ 
sons  are  equitable  conslderatloDa  to  be  re- 
garded in  determining  whether  the  contract 
should  be  specifically  enforced.  Curran  t. 
Holyoke  Water  Power  Co.,  116  Mass.  90;  36 
Cyc.  619. 

Viewed,  thai,  in  the  light  of  condltimu 
existing  at  the  date  of  the  contract  and  the 
changed  condltloos  through  the  death  of  Mrs. 
Uafer,  should  the  court  decree  a  spedflc  en- 
forcement?   We  think  not 

It  is  not  contended  that  |1,600  is  an  ade- 
quate consideration  for  property  worth,  at 
the  date  of  the  contract  $4,900.  The  cadi 
consideration,  standing  alone,  would,  under 
the  facts  of  this  cas^  be  so  grossly  inadequate 
as  to  warrant  a  court,  not  only  to  refuse  spe- 
cific performance,  but,  in  tlie  event  the  con- 
tract had  been  executcid,  to  set  aside  and  can- 
cel the  deed  made  in  virtue  thereof.  It  la 
recognized  by  the  plaintiff  and  by  the  Court 
of  Civil  Appeals  that  the  greater  part  of  the 
consideration  was  the  right  of  occupancy  of 
the  property  by  Mra.  Hafer,  and  its  protec- 


tion, through  payment  by  plaintiff  of  all  tax- 
es thereafter  to  accrue,  thus  Insuring  to  her 
a  home  place  for  and  during  the  period  of  her 
life.  It  cannot  be  doubted  from  the  record  that 
this  was  the  motive  Impelling  Mrs.  Hafer  to 
enter  upon  the  contract.  The  death  of  Mtsl 
Hafer,  while  the  contract  was  wholly  execu- 
tory, nothing  having  been  done  thereunder, 
save  the  payment  of  a  small  part  of  the  cash 
consideration  and  the  procuring  of  an  at>- 
stract,  rendered  complete  performance  an  the 
part  of  defendant  impoflstble.  He  could  but 
pay  the  cash  consideration,  her  death  free- 
ing him  from  the  obligations  forming  the 
greater  part  of  the  considerathm.  He  seeks 
at  the  hands  of  the  court,  as  against  inter- 
vener, the  enforcement  of  a  contract  through 
which  he  will  acquire  title  to  propwty  for  a 
consideration,  not  only  far  less  than  its  mar- 
ket value,  but  far  less  than  contemplated  and 
provided  for  in  the  contract.  A  decree  in  hts 
favor  would  not  follow  the  tenaa  of  the  con- 
tract Conceding  the  fairness  ot  the  con- 
tract In  Its  inception,  its  spedflc  enforcement 
will,  under  the  changed  conditions  and  cir- 
cumstances, enable  plaintiff  to  obtain  an  In- 
equitable and  unconscionable  advantage  In 
consequence  of  an  unforeseen  event,  and  vio- 
late the  spirit  and  Intention  of  the  contract 
Under  such  circumstances,  a  court  of  equity 
should  not  lend  its  aid,  but  remand  the  plain- 
tiff to  his  remedy  at  law. 

We  are  of  opinion  that  the  judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed, 
and  tliat  of  the  district  court  afllnned. 

PHILLIPS,  C.  J.  We  approve  the  judg- 
ment recommended  in  tliis  case. 


SOVEREIGN   CAMP,   WOODMEN    OF    THE 
WORLD,  V.  BAILEY.     (Ns.  151-2937.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  16, 1920.) 

Insunanoe  «S3826(2)— InstruoUfts  srronaost  ia 
authorizing  verdict  agaiast  isaarsr  witheut 
finding  oa  defeasivs  iMue. 
In  an  action  on  benefit  certificate,  where 
the  fraternal  insurer  defended  on  the  ground 
the  member  met  his  death  while  in  violation 
of  law,  etc.,  a  charge  that,  if  the  state  of  the 
evidence  was  such  that  it  could  not  be  deter- 
mined whether  the  member  on  the  occasion  of 
his  death  had  made  or  attempted  to  make  an 
unlawful  assault  and  in  consequence  thereof 
met  his  death,  verdict  should  be  for  plaintiff, 
was  erroneous,  authorising  a  verdict  for  plain- 
tiff without  requiring  a  finding  on  the  defensive 
issue. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  O.  F.  Bailey,  guardian,  against 
the  Sovereign  Camp,  Woodmen  of  the  World. 
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A  Judgment  for  plaintiff  was  affinned  by  the  t  or   attempted  to   make,   an   nnlawful  aasault 


Coart  of  GlTil  Appeals  (183  S.  W.  107),  and 
defendant  brings  error.  Judgment  of  the 
trial  coort  and  Ctourt  of  CivU  Aiqpeals  re- 
versed, and  cause  lemanded  for  further  triaL 

A.  H.  Burnett,  of  Omaha,  Neb.,  B.  L.  Dan- 
iel, of  Victoria,  and  Henry,  McGloskey  &  Rob^ 
ertson,  of  San  Antonio,  for  plaintiff  in  error. 

Proctor,  Vandenberge,  Grain  &  Mitchell,  of 
Victoria,  for  defendant  in  error. 

TATIiOB,  J.  Sovereign  Camp,  Woodmen  of 
the  World,  a  fraternal  beneficiary  association, 
issued  to  W.  L.  Bailey  its  certificate  for  the 
snm  of  13,000,  payable  upon  his  death  to 
Willie  Lee  Bailey,  his  minor  child.  The  fa- 
ther lost  bis  life  on  AprU  1,  1912. 

This  snlt  was  by  O.  F.  Bailey,  as  guardian 
of  the  minor,  to  recover  the  amount  alleged 
to  be  due  under  the  certificate.  The  cause 
was  tried  before  a  jury  and  resulted  In  a  ver- 
dict and  Judgment  for  Bailey.  The  Court  of 
Civil  Appeals  affirmed  the  Judgment.  183  S. 
W.  107.  Writ  of  error  was  franted  by  the 
Supreme  Court. 

The  principal  defense  urged  by  the  associa- 
tion was  predicated  upon  that  provision  of 
the  certificate,  as  well  as  of  the  constitution 
and  by-laws  of  the  association,  to  the  effect 
that.  In  the  event  the  member  holding  the 
certificate  should  meet  his  death  or  die  in 
consequence  of  the  violation  or  attempted 
vlolatlMt  of  the  laws  of  the  state  or  the 
United  States,  the  certificate  should  become 
null  and  void,  and  that  all  rights  thereunder 
should  be  forfeited. 

It  was  averred  in  the  defensive  allegations 
of  plaintiff  in  error,  among  other  things,  that 
Bailey  at  the  time  of  his  death  was  engaged 
In  an  unlawful  assault  upon  Alvln  Holz- 
heuser,  and  was  rudely  displaying  a  pistol, 
and  was  attempting  to  nfurder  Charles  H0I2- 
beuser;  that  his  acts  In  shooting  at  Charles 
Holzheuser  and  attempting  to  murder  him 
were  In  violation  of  the  laws  of  Texas  and 
of  the  United  States;  that  Charles  Holzheu- 
ser, for  the  purpose  of  defending  himself 
and  his  brother  Alvin,  shot  and  killed  Bailey. 

The  court  in  the  fourth  paragraph  of  its 
main  charge  Instructed  the  jury  that,  if  they 
believed  the  death  of  BaUey  was  in  ctmse- 
qnence  of  the  violation  or  attempted  violation 
of  the  law  of  the  state,  they  should  return  a 
verdict  In  fbvor  of  the  association;  but.  If 
not  the  result  of  su<ih  violation  or  attempted 
violation  of  law,  they  should  return  a  verdict 
in  faror  of  Bailey.  The  jury  was  instructed 
also  as  to  the  other  alleged  violations  of  law. 

The  eighth  paragraph  of  the  charge  is  as 
follows: 

"Xou  are  further  instructed  that,  if  you  con- 
clude that  the  state  of  the  evidence  it  this 
case  is  sach  that  you  are  unable  to  make  a 
finding  either  affirmative  or  negative  upon  the 
issue  as  to  whether  or  not  the  said  W.  It. 
BaUey  on  the  occasion  of  his  death  had  made. 


upon  said  Alvin  or  Charles  Holxheuser  or  ei- 
ther, and  in  conseqnence  thereof  met  his  death, 
yon  wiU  find  for  the  plaintiff." 

That  part  of  the  charge  quoted  was  wrong, 
in  that  it  warrants  a  verdict  for  Bailey  with- 
out requiring  a  finding  upon  the  deTenslve 
issue.  The  charge  does  more  than  to  place 
upon  the  association  the  burden  of  proof  upon 
that  Issue.  The  jury  were  told,  in  effect,  that 
a  verdict  could  be  reached  without  a  finding 
upon  the  issue,  either  affirmative  or  negative. 

The  error  In  the  charge  is  such,  in  our  opin- 
ion, as  to  require  a  reversal  of  the  case. 

The  other  assignments  of  error  contained 
in  the  application  for  the  writ  relate  to  the 
refusal  of  the  court  to  require  the  Holzheu- 
sers  to  answer  certain  questions  propounded 
to  them  which  they  refused  to  answer  on  the 
ground  that  they  feared  the  answers  would 
tend  to  incriminate  them.  While  It  is  not 
probable  that  the  question  will  arise  upon 
another  trial  of  the  case,  we  are  of  opinion 
that  the  Court  of  Civil  Appeals  correctly  dis- 
posed of  the  assignments  raising  It  In  differ- 
ent forms  In  that  court. 

We  recommend  therefore  that  the  Judg- 
ments of  the  trial  court  and  Court  of  Civil 
Appeals  be  reversed,  and  that  the  cause  be 
remanded  for  further  trial. 

PHILIilPS,  C.  J.  We  approve  the  Judg- 
ment recommended  in  this  case,  and  tha 
holding  of  the  Commission  on  the  question 
discussed. 

QBEENWOOD,  J.,  took  no  part  In  the  de- 
cision of  this  case. 


FREEMAN  V.  WILSON.     (N«.  133-4999.) 

(Oommission  of  Appeals  of  Texas,  Section  B. 
June  le,  1820.) 

1.  Appeal  and  error  €=s2— Petition  for  writ 
filed  under  act  governed  wholly  thereby. 

Where  petition  for  writ  of  error  was  filed 
under  Laws  1913,  c.  56,  it  Is  governed  wholly 
by  Bitch  act. 

2.  Master  and  servant  «=9264(4)— Alleiatlan 
of  negllgaaee  held  suffiolent  to  take  case  to 
Jury  on  theory  presented  by  evidence. 

In  view  of  indusiveness  of  general  allega- 
tions of  defendant  railway  receiver's  negligence 
in  furnishing  defective  pick,  plaintiff  employs 
Tield  entitled  to  have  cause  determined  by  jury 
in  accordance  with  theory  presented  by  his  evi- 
dence that  pick  was  so  defectively  tempered 
that,  when  struck  against  a  steel  rail,  It  threw 
off  a  sliver. 

Error  to  Court  of  Civil  Appeals  of  Fourtb 
Supreme  Judicial  District 
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Action  by  O.  W.  Wilson  against  T.  J.  Free- 
man, receiver  of  the  International  &  Ureat 
Northern  Hallway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appealed  to  the 
Court  of  Civil  Appeals,  which  reversed  and 
remanded  the  cause  (149  S.  W.  413),  whereup- 
jun  writ  of  error  was  sued  out  by  plaintiff  to 
the  Supreme  Court,  which  held  It  was  the  du- 
ty of  the  Court  of  Civil  Appeals  to  determine 
an  excess  in  the  judgment  (108  Tex.  121,  185 
S.  W.  093,  Ann.  Cas.  1918D,  1203),  and  there- 
after the  Court  of  Civil  Appeals  required  re- 
mittitur and  affirmed  (188  S.  W.  1199),  and 
defendant  brings  error.  Judgment  of  the 
Court  of  Civil  Appeals  affirmed,  on  recom- 
mendation of  the  Commission  of  Appeals. 

Ramsey,  Black  &  Bamsey,  of  Austin,  Wil- 
son, Dabney  &  King,  of  Houston,  V.  O.  Davis, 
Marsliall  Eskrldi;e,  and  Hicks  &  Hicks,  all  of 
San  Antonio,  and  John  M.  King,  of  Houston, 
for  plaintiff  In  error. 

J.  D.  Childs,  of  San  Antonio,  W.  O.  Camp- 
bell, of  Palestine,  and  James  W.  Brown,  o{ 
San  Antonio,  for  defendant  in  error.  - 

SADIjBR,  p.  J.  On  the  12th  day  of  June, 
1911,  C.  W.  Wilson,  as  plaintiff,  recovered  a 
judgment  In  the  district  court  of  Bexar  coun- 
ty against  T.  J.  Freeman,  receiver  of  the  In- 
ternational &  Great  Northern  Ballway  Com- 
pany, lor  ?20,386.05,  from  which  judgment  an 
appeal  was  had  to  the  Court  of  Civil  Appeals, 
nnd  the  Judgment  reversed  and  the  cause  re- 
manded.   149  S.  W.  413. 

The  Court  of  Civil  Appeals  held  that  the 
verdict  was  excessive,  overruling  all  of  the 
contentions  made  by  the  appellant  except  In 
this  particular.  Writ  of  error  was  sued  out 
by  Wilson,  and  the  Supreme  Court  (108  Tex. 
121,  185  S.  W.  993,  Ann.  Cas.  1918D,  1203) 
held  that  it  was  the  duty  of  the  Court  of  Civ- 
il Appeals  to  determine  ttie  excess  in  the 
judgment.  Thereafter  the  Court  of  Civil  Ap- 
peals required  a  remittitur  of  18,000,  and,  on 
same  being  filed,  affirmed  the  judgment  of  the 
trial  court.  The  appellant  filed  a  motion  for 
rehearing,  which  being  overruled  by  the 
Court  of  Civil  Appeals,  writ  of  error  was 
granted  to  the  Supreme  Court. 

On  the  trial  of  the  cause,  after  the  plain- 
tiff had  rested,  the  receiver  ffied  a  motion 
asking  for  an  instructed  verdict  in  Us  favor. 
This  was  overruled.  After  ail  of  the  evi- 
dence was  In,  the  defendant  below  requested 
a  peremptory  instruction,  which  was  also 
overruled. 

[1]  Touching  the  question  of  tlie  Jurisdic- 
tion of  the  Supreme  Court  to  entertain  this 
case  because  of  want  of  importance  In  the 
questions  presented,  wa  desire  to  call  at- 
tention to  the  fact  that  the  jurisdiction  to 
entertain  the  petition  for  writ  of  error  Is 
governed  wholly  by  the  act  of  1913  (Laws 
1913,  c.  55),  as  the  petition  was  filed  under 
that  act 


The  cause  Is  before  us  oh  several  grounds 
of  error  assigned  to  the  judgment  of  the 
Court  of  Civil  Appealb.  in  our  view  of  the 
case,  however.  It  will  be  necessary  to  con- 
sider only  those  assignments  relating  to  the 
refusal  of  the  trial  court  to  give  a  perempto- 
ry Instruction.  The  disposition  of  these  as- 
signments will  be  inclusive  of  the  questions 
presented  by  other  germane  assignments,  lu 
alleging  negligence  as  &  basis  for  recovery, 
plaintiff  charged: 

"That  on  the  6th  day  of  December,  1909, 
near  Overton,  in  Busk  county,  Texas,  he  was 
in  the  employ  of  said  defendants  and  temporari- 
ly stationed  in  said  Rusk  county,  Texas,  and 
while  in  said  employ  to  the  carelessness  and 
negligence  of  defendants,  it  became  necessary 
for  him,  in  his  regular  line  of  employment,  to 
engage  at  a  piece  of  work  for  defendants  in 
which  it  was  necessary  and  was  required  of 
him  to  handle  and  work  with  a  pick  in  order 
to  remove  cross-ties  from  the  roadbed  of  said 
defendants,  and  in  using  said  pick  a  piece  of 
steel  or  met^^  substance  slivered  olf  from 
said  picit,  or^om  the  steel  rail,  which  he 
struck  with  said  pick,  and  with  great  force  and 
violence,  and  entered  the  left  eye  of  plaintiff. 

"That  at  said  time  and  place  the  defeaidants 
were  negligent  in  furnishing  plaintiif  with  a  pick 
which  was  old,  worn,  defective,  blunt,  battered, 
and  insufficient,  with  a  crooked,  defective,  and 
insufficient  handle,  which  rendered  the  strik- 
ing with  said  pick  difficult  and  uncertain,  and 
defendants  were  further  negligent  in  then  and 
there  failing  to  provide  plaintiff  a  safe  place 
in  which  to  work,  because  the  embankment  was 
steep  and  washed  out  at  that  place,  and  in 
failing  to  provide  plaintiff  a  sufficient  number  of 
men  to  do  the  said  work,  which  caused  plaintiff 
and  compelled  to  him  to  work  as  a  section 
hand,  instead  of  only  requiring  him  to  super- 
vise the  said  work,  and  he  was  therefore,  in 
fact,  the  same  as  any  other  hand,  and  working 
under  the  general  supervision  of  the  roadmaster 
of  said  defendants,  and  the  plaintiff  'was  by 
defendants'  said  negligence  required  to  work 
at  said  dangerous,  place  as  aforesaid  with  said 
defective  tool,  and  the  -  defendants  bad  there- 
fore negligently  permitted  the  grass  to  grow 
along  the  embanlunent  of  said  place,  which  con- 
cealed a  piece  of  iron,  over  which  plaintiff 
stumbled  at  the  same  time  he  made  his  lick  with 
the  said  pick  at  one  of  the  cross-ties  on  said 
railroad  bed  of  defendants,  and  missed  the 
said  cross-tie,  and  struck  one  of  the  rails,  which 
caused  thr  sliver  as  aforesaid,  which  would  not 
have  occurred,  had  said  pick  been  in  proper 
condition." 

As  we  construe  the  allegations  of  negli- 
gence on  the  part  of  the  receiver,  it  was  In 
furuisbing  plaintiff  a  pick  which,  from  its 
condition  and  from  the  character  of  the 
ground  upon  which  he  was  required  to  work, 
caused  him  to  strike  the  steel  rail,  resulting 
in  his  Injury. 

The  direct  charge  is  nowhere  made  In  the 
petition  that  the  receiver  was  negligent  in 
furnishing  the  plaintiff  with  a  pick  which 
was  improperly  tempered,  and  whldi  by  rea- 
son of  Its  tempered  condition  threw  off  a  par- 
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tide  of  steel  when  coming  in  contact  with  tbe 
steel  roll.  In  view,  however,  of  the  general 
allegations  of  negligence,  the  Supreme  Court 
has  indicated  that — 

"The  allegatioDs  aa  to  the  defective  condition 
of  the  pick,  bread  and  general  as  they  were, 
were  amply  sufficient  to  rendered  competent 
the  proof  made  aa  to  its  particular  condition, 
and  that  by  its  use  tbe  plaintiff  was  injured  in 
the  manner  shown." 

On  the  trial  of  the  ease,  t)ie  only  evidence 
of  negligence  presented  by  the  record  was  In 
furnishing  a  pick  not  properly  tempered,  and 
so  defectively  tempered  as,  when  strueK 
against  a  steel  rail,  to  throw  off  a  "sprawl" 
or  "sliver,"  which  produced  tbe  injury  to 
plaintiff.  The  court  submitted  the  cause  to 
the  Jury  on  the  theory  of  negligence  on  the 
part  of  the  receiver  in  furnishing  a  defectfve 
and  insufficient  pick. 

[t]  In  view,  therefore,  of  the  incluslveness 
of  tbe  general  allegations  of  negligence,  the 
plaintiff  was  entitled  to  have  tbe  cause  deter- 
mined by  the  Jury  in  accordance  with  the 
theory  presented  by  the  evidence. 

A  very  careful  consideration  of  the  other 
assignments  discloses  no  question  meriting 
discussion.  We  therefore  recomAald  that  the 
last  Judgment  of  the  Court  of  Civil  Appeals 
he  affirmed. 

PHILLIPS,  C.  J.  We  approve  the  Judg- 
ment recommended  in  this  case. 


MILLIARD  V.  STATE.     (No.  5831.) 

(Court  of  Criminal  Appeals  of  Tezaa.    May  26, 
1820.) 

1.  Crininal  law  «=»534 (2)— Declaration  while 
nnder  arreat  leading  to  discovery  of  money 
taken,  admissible. 

A  declaration  of  one  accused  of  robbery 
leading  to  tbe  discovery  of  money  or  property 
taken  is  admissible,  althongh  made  while  un- 
der arrest,  without  warning,  and  although  in- 
duced by  promise  and  not  reduced  to  writingj 
but  it  ia  incumbent  upon  the  state  to  prove 
identity  of  the  money  found  and  that  taken. 

2.  Criminal  law  iS=>5l7(4)— Proof  of  Identity 
of  money  diaoovered  by  reason  of  declaration 
of  accused  while  nnder  arrest  may  be  made 
by  circa  mataaeesw 

The  proof  that  money  discovered  by  reason 
of  a  declaration  of  one  accused  of  robbery  and 
under  arrest  is  that  which  was  taken  from  pros- 
ecuting witaeBS,  necessary  to  render  the  dec- 
laration admissible,  may  be  made  by  drcont- 
etances. 

3.  Crbainal  law  <Sb>736(2)  —  Admiaslblllty  of 
dafenrfant's  dMiaratiaa  for  Jury. 

Where  the  single  fact  which  would-  render 
a  confossion  or  dedaration  of  one  accused  of 


robbery  admissible  was  the  identity  of  tbe 
property  found  by  reason  of  a  declaration  or 
confession  with  that  taken,  it  was  the  duty 
of  the  court  to  submit  to  the  jury  this  ques- 
tion of  fact  and  make  the  admissibility  of  the 
question  depend  on  its  solution  by  the  jury; 
the  identity  of  property  found  with  that  stolen 
being  a  controverted  fact. 

4.  Criminal  law  ®=3406 (2)— Declaration  made 
without  warning  while  under  arrest  Inadmis- 
sible. 

Tbe  conrt  erred  in  permitting  the  sheriff  to 
testify  that  he  obtained  a  pistol  from  the  home 
of  accused's  father  and  exbiUted  it  to  accused, 
and  that  he  admitted  that  it  was  the  pistol  used 
in  the  robbery,  the  accused  then  being  under 
arrest,  unwarned,  declaration  not  being  reduced 
to  writiag,  and  pistol  not  being  found  by  rea- 
son of  the  declaration. 

5.  Criminal  law  «=992S'/2  ( I  )~Consideratlon  by 
.  Jury  of  Information  received  after  retirement 

ttiat   colndictee   had   been   convicted   ground 
for  new  trial. 

The  court  should  have  granted  a  motion 
for  a  new  trial  in  a  robbery  case  where  the 
jury  in  their  retirement  were  informed  that  a 
colndictee  with  defendant  had  been  convicted 
and  his  punishment  assessed  at  confinement  for 
five  years,  and  such  information  was  made  the 
subject  of  discussion  by  the  members  of  the 
jury  before  they  arrived  at  a  verdict,  and  be- 
fore they  reached  the  conclusion  that  defend- 
ant was  guilty. 

Appeal  from  District  Court,  Matagorda 
County;  M.  8.  Munson,  Judge. 

Rooster  HiUiard  was  convicted  of  robbery 
with  firearms,  and  he  appeals.   Reversed. 

W.  S.  Holman,  C.  M.  Gaines,  and  Styles, 
Krause  &  ICrickson,  all  of  Bay  Qty,  for  ap- 
pellant. 

Alvln  M.  Owsley,  Asst  Atty.  Gen,,  for  tbe 
State. 

MORROW,  J.  Appellant  Is  condemned  to 
confinement  in  the  peniteujtlary  for  a  period 
of  five  years  for  the  offense  of  robbery  with 
firearms.  Appellant  and  Zara  Bouldin  were 
jointly  indicted  for  robbing  John  Weldon  of 
$51  in  money.  The  appellant  and  Bouldlu 
were  separately  tried.  Weldon  had  In  bis 
possession  $51,  and  while  in  company  with 
Bouldin  at  night  tbe  robbery  occurred.  A 
person  not  identified  presented  a  pistol,  and 
ordered  Weldon  and  Bouldin  to  deposit  in  a 
hat,  which  the  assailant  produced,  their  mon- 
ey. Bouldin  pretended  to  put  in  the  hat 
money  in  his  posaession,  and  Weldon  deposit- 
ed $51  therein. 

The  theory  of  the  state  was  that  Bouldin 
and  appellant  were  acting  together,  and  the 
state  depended  upon  circumstantial  evidence 
to  Identify  the  appellant;  one  of  tbe  circum- 
stances relied  upon  being  the  declarati<m  of 
appellant  made  to  the  sheriff  while  under 
arrest    The  declaration  was  not  in  writing, 
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and  was  not  brought  within  the  reqalrements 
of  article  810,  C.  C.  P.  There  was  a  conflict 
between  the  testimony  of  the  sheriff  and  the 
appellant  touching  the  drcumstances  under 
which  the  statement  was  made,  and  with 
reference  to  the  substance  of  the  statement. 
It  Is  the  contention  of  the  appellant  that  the 
declaration  was  rendered  Inadmissible  be- 
cause It  was  a  verbal  statement  made  to  tl^e 
sheriff  without  warning  whUe  under  arrest, 
and  was  Induced  by  promises  and  persuaslcm. 
This  is  met  by  the  claim  that  the  statement 
led  to  the  recovery  of  the  fruits  of  the  crime. 

Weldon,  the  injured  party,  had  before  the 
offense  received  from  the  slieriff  $53  consist- 
ing, according  to  the  sheriff's  testimony,  of 
two  120  bills,  and  13  $1  bUls.  The  sheriff 
said  that  appellant  told  him  where  he  would 
find  the  money,  and  that  he,  in  company  with 
appellant,  went  to  the  home  of  appellants 
father  and  found  under  the  house  flS,  con- 
sisting of  thirteen  $1  biUs,  a  $10  MU,  a  |6 
bill,  and  a  $20  MIL  According  to  the  state's 
testimony,  there  were  no  peculiarities  about 
the  money  which  served  to  identify  it.  Ap- 
pellant claimed  that  before  the  money  was 
obtained  the  sheriff  described  it  as  having 
certain  peculiarities  which  were  not  observ- 
aUe  in  the  money  secured.  Api>eUant  in  his 
testimony  said  that  the  sheriff  represented 
to  him  that  certain  witnesses,  whom  he  nam- 
ed, were  going  to  swear  to  facts  which  would 
convict  the  appellant  of  the  offense,  but  that, 
if  he  could  get  the  money  which  Weldon  had 
lost,  the  matter  would  be  hushed  up  and  the 
appellant  released;  that  he  then  told  the 
sheriff,  in  substance,  tliat  he  had  not  commit- 
ted the  offense,  hut  that  he  had  some  money 
which  he  had  earned,  and  which  he  had  hid 
on  the  sill  of  his  father's  house,  and  that  he 
would  go  with  him  and  get  the  money  men- 
tioned, as  he  was  willing  to  surrender  It  to 
secure  his  release;  that  the  inducement  for 
this  was  his  reliance  on  the  promise  of  re- 
lease and  belief  of  the  statement  made  to 
him  by  the  sheriff  that  he  had  witnesses  who 
would  prove  his  guilt,  although  in  fact  he 
had  not  committed  the  crime.  He  supported 
his  testimony  as  to  the  ownership  of  the 
money  by  the  evidence  of  bis  father. 

[1-3]  If,  In  fact,  the  money  recovered  was 
that  of  which  Weldon  was  robbed,  the  dec- 
laration of  the  appellant  leading  to  the  dis- 
covery of  the  money  was  admissible,  al- 
though made  while  under  arrest  without 
warning,  and  although  induced  by  promises, 
and  not  reduced  to  writing.  Jones  v.  State, 
50  Tex.  Cr.  R.  329,  96  S.  W.  980;  Branch's 
Grim.  Law,  {  222.  Since,  however,  the  ad- 
missibility of  his  confession  or  declaration 
depended  upon  the  identity  of  the  money 
found  with  that  which  was  stolen^  it  was  In- 
cumbent upon  the  state  to  prove  such  identi- 
ty. This  proof  might  be  made  by  circum- 
stances, but,  being  controverted,  it  was  a 
question  for  the  Jury.     Bagley  v.  State,  3 


Tex.  App.  166;  Hooton  v.  State,  S3  Tex.  Cr. 
B.  6,  108  S.  W.  651 ;  Lynne  v.  State,  63  Tex. 
Cr.  B.  876,  111  &  W.  729 ;  Doss  v.  State.  28 
Tex.  App.  506,  13  S.  W.  788;  Davis  v.  States 
68  Tex.  Cr.  B.  400,  162  S.  W.  1096;  Branch's 
Annotated  Penal  Code,  i  2482.  That  the  evi- 
dence showing  the  description  of  the  money 
found  and  that  whldi  was  stolen,  standing 
alone,  was  Insufficioit  to  establish  the  Iden- 
tity is  obvious.  There  was  a  difference  tn  Qie 
aggregate  amount  and  In  the  denomlnadon 
of  the  bills.  Johnson  v.  State,  36  Tex.  Cr. 
B.  391,  37  S.  W.  424;  Wayland  v.  States  218 
S.  W.  1068,  and  authorities  therein  referred 
to.  The  single  fact  which  would  render  the 
confession  or  declaration  of  the  appellant  ad- 
missible being  the  identity  of  the  property 
found  with  that  stolen,  and  this  being  con- 
troverted, it  was  the  duty  of  the  court,  upon 
request  of  the  appellant,  to  submit  to  the 
jury  this  qnestlon  of  fact,  and  make  the  ad- 
missibility of  the  confession  dq^tendent  upon 
its  solution  by  the  Jury;  Doss  v.  State,  28 
Tex.  Cr.  B.  606,  18  B.  W.  768;  Davis  v. 
State,  68  Tex.  Cr.  B.  400,  152  S.  W.  1096; 
Branch's  Crim.  Law,  |  236.  The  special 
charges  requested  upon  the  subject,  while 
not  whollw*%<i'B''^>  ^^  think,  in  connection 
with  the  exceptions  to  the  court's  charge  and 
other  matters  in  the  record,  were  sufficient  to 
require  the  court  to  give  an  aK>ropriate  in- 
struction to  the  Jury  upon  the  subject. 

[4]  The  sheriff  otrtalned  a  pistol  from  tbe 
home  of  appellant's  father.  Both  the  appel- 
lant and  his  father  testified  that  the  pistol 
had  been  i^ced  in  the  house  before  tbe  rob- 
bery, and  liad  not  been  removed,  and  was 
not  used  In  committing  the  oS&ae.  The 
sheriff  testified  that  he  exhibited  the  idstol 
to  the  appellant,  and  tltat  he  admitted  that 
it  was  the  pistol  used  in  the  robbery,  nils 
declaration  was  made  while  the  amieUant 
was  under  arrest,  unwarned,  was  not  reduc- 
ed to  writing,  and,  in  our  Judgment,  was  er- 
roneously admitted  over  the  objection  of  the 
appellant  As  we  understand  the  record,  the 
pistol  was  not  found  by  reason  of  any  dec- 
laration m&de  by  the  appellant,  but  the  dec- 
laration testified  to  was  made  after  the  pis- 
tol had  been  found  at  the  home  of  appel- 
lant's father.  Wiseman  v.  State,  33  Tex. 
Cr.  B.  383,  26  S.  W.  627;  Musgrave  v.  State, 
28  Tex.  App.  57,  11  S.  W.  927;  Walker  v. 
State,  2  Tex.  App.  326. 

((]  By  motion  for  a  new  trial,  sapported 
by  a  statement  of  facts  duly  oertifled  and 
filed  during  the  term.  It  is  made  to  «m>ear 
that  tbe  Jury  In  their  retiremoit  were  in- 
formed that  Zara  Bonldin,  the  cotndlctee 
with  appellant,  had  I>een  convicted  and  his 
punishment  assessed  at  confinonent  In  the 
penitentiary  for  a  period  of  five  years;  that 
the  same  was  made  the  subject  of  some  dis- 
cussion by  memtiers  of  the  Jury  before  they 
arrived  at  a  verdict,  and  l>efore  tliey  reached 
the  Gondusion  that  appellant  was  gollty; 
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This  sronnd  of  the  motion  for  a  new  trial 
should  have  been  sustained.  Tutt  ▼.  State, 
49  Tex.  Cr.  B.  202,  91  S.  W.  584;  Morawitz 
V.  State,  49  Tex.  Cr.  R.  366,  91  S.  W.  227; 
Uom  V.  State,  50  Tex.  Or.  R.  404,  97  S.  W. 
822 ;  McDougal  v.  State,  81  Tex.  Or.  R.  179, 
194  a.  W.  947,  L.  H.  A.  1917B,  930.  Some 
other  questions  raised  will  doubtless  not  oc- 
cur on  another  trial.  See  Bouldln  V.  State, 
222  S.  W.  656,  thla  day  decided. 

The  errors  pointed  out  require  a  reversal 
of  the  Jtulgment,  which  is  ordered. 


BOULDIN  V.  STATE. 


(No.  5835.) 

May  26, 


(Court  of  Criminal  Appeals  of  Texas. 
1820.) 

t.  Criminal  law  «s»S28— ConfsMlon  of  eocoa- 
spirator  after  transaction  Inadmissible. 
A  confession  of  an  alleged  coconspirator  in 
a  robbery  case  was  not  admisaible  as  against 
defendant,  where  made  after  the  transaction. 

2.  Criminal  law  <s=s>448(l I)— Testimony  that 
allea«<>  coconspirator  suited  deseriptlon  of 
person  described  by  prosecuting  witness  In- 
adatasiMe. 

Testimony  by  a  sheriff  over  objection  that 
an  alleged  coconspirator  suited  the  description 
of  party  described  to  him  by  prosecuting  wit- 
ness was  inadmissible,  being  but  a  conclasion 
that  such  coconspirator  was  the  man  described, 
although  it  would  be  proper  for  the  prosecuting 
witness  to  describe  such  person  to  the  jury. 

3.  Criminal  law  «=9407 ( I )— Person  under  ar- 
rest net  bound  by  statements  ef  sheriff  In  his 
presence. 

One  under  arrest  is  not  bound  by  anything 
the  sheriff  may  have  said  in  his  presence. 

4.  Witnessee  «=»327— Mental  oapacity  proper 
snbject  of  impeachment 

Mental  capacity  of  a  witness  is  a  proper 
subject  of  consideration  and  impeachment,  as 
bearing  on  his  credibility. 

5.  Witnesses  «ss33 1 '/a— Insanity  In  family  ad- 
missible te  show  witness'  lack  of  mental  ca- 
paei^. 

Insani^  in  the  family  of  a  witness  is  a 
proper  subject  of  investigation,  where  it  is 
sought  to  show  that  the  witness  is  insane,  or 
an  idiot,  to  weaken  the  credibility  or  strength 
of  bis  testimony. 

6.  Criminal  law  «=93S4— Insanity  In  family  ad> 
■lisslblo  to  show  Insanity  of  aeonsed.    > 

Where  the  question  of  insanity  is  raised 
upon  the  trial  of  a  person  accused  of  crime, 
inBanity  in  the  family  of  the  accused  is  a  prop- 
er subject  of  investigation. 

Appeal  from  District  C!ourt,  Matagorda 
Cotmty;   M.  S.  Munson,  Judge. 

Zara  Bouldln  was  convicted  o*  robbery 
witti  fh-earms,  and  he  appeals.  Reversed  and 
remanded. 


W.  S.  Holman  and.O.  M:  Gaines,  both  of 
Bay  City,  for  appellant. 

Alvln  AL  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  IWb  conviction  was 
had  for-  an  allied  robbery  by  firearms. 
This  1b  a'  companion  case  to  HUllard  v. 
State,  222  8.  W.  668,  dils  day  decided.  The 
facts  are  substantlaUy  the  same  in  both 
cases. 

The  theory  of  die  state  was  that  appellant 
and  HlUiard  robbed  a  party  named  Weldon. 
Weldon  testified  that  on  the  nl^ht  he  waa 
robbed  he  waa  at  a  cold  drink  stand  and 
treated  appellant,  and  displayed  some  mon- 
ey'; that  they  went  ttience  to  a  boose  occu- 
pied by  Billiard,  stopped  for  a  moment  or 
so;  that ' appellant  and  HiUlaid  had  a  con- 
versation; they  went  thence  to  another 
house,  stopped  a  moment,  and  went  to  the 
place  of  the  alleged  robbery;  that  when  they 
reached  this  place  near  the  depot  they  stop- 
ped to  attend  a  call  of  nature,  when  a'  party 
came  upon  them,  presented  a  pistol,  and  de- 
manded they  put '  their  money  in  a  hat 
which  he  presented;  that  appelant  placed 
what  money  he  had  In  It ;  and  that  he  (Wel- 
don) did  the  same  thing  and  they  all  sepa- 
rated. It  seems  that  Wddon  did  not  Identify 
Hllllard  as  the  party  who  presented  the  plE»- 
tol,  but  gave  a  description  of  bis  costume. 
Among  other  things,  he  said  he  was  wearing 
a  certain  described  hat;  that  when  the  rob- 
ber left  Weldon  remarked  to  appellant  that 
he  was  going  to  the  sheriff  and  have  appel- 
lant arrested,  believing  that  bB,  was  con- 
nected with  the  robbery.  This  was  denied 
by  appellant  They  separated.  .  Appellant 
went  home  and  \ient  to  bed.  Appellant's  tes- 
timony Is  to  the  effect  that  Weldon  desired 
to  find  a  wfflnan  with  whom  to  spend  the 
night;  that  they  went  to  the  house  where 
HlUiard  was  stopping  to  find  a  woman  nam- 
ed Hughes;  that  when  they  reached  the 
house  they  ascertained  the  fact  that  she 
had  an  engagement  with  Hilliard ;  that  tb^ 
then  went  to  another  house  bunting  another 
woman.  When  they  reached  that  point  they 
ascertained  that  she ,  had  an  engagement, 
and  In  both  Instances  the  men  were  present 
He  says  they  left  going  to  another  part  of 
the  town  In  search  of  girls,  and  reached  the 
point  where  they  were  robbed.  He  describes 
the  acts  and  incidents  of  the  robbery  about 
as  did  Weldon. 

[1]  Later  during  the  night  the  sheriff  went 
to  appellant's  home  and  arrested  him.  He 
also  went  to  the  house  occupied  by  Hllllard 
and  arrested  a  man  named  Harris  and  car^ 
rled  him  to  jail.  This  was  on  such  informa- 
tion as  be  obtained  from  Weldon.  Hllllard 
waa  present  at  the  house  at  the  time  of  the 
arrest  of  Harris  and  remained.  After  reach- 
ing the  Jail  Harris  was  not  incarcerated,  but 


«s>For  other  cases  see  same  topic  and  KEY-NUUBER  In  all  Key-Numbered  Digests  and  Indexes  ^  ^ 

Digitized  by ' 


dexes  t 

DyTjOOgle 


656 


222  SODTHWESTBBN  BBBORTER 


CTer. 


was  permitted  by  the  sheriil  tb  go  free. 
Subsequently  he  arrested  HUliard.  After  ar- 
resting Billiard  he  obtained  what  la  shown 
In  the  record  to  be  a  confession  from  Hit 
Hard  under  circumstances  that  would  render 
It  clearly  Inadmissible,  except  for  the  fact 
the  sherifT  said  by  reason  of  the  confesBldta 
he  discovered  or  recovered  a  certain  amount 
of  money  in  pursuance  of  this  informatloB. 
It  may  b&  stated  at  this  point  that  this 
money  was  not  Identified  as  the  money  taken 
from  Weldon.  If  so,  it  was  so  indefinite 
that  It  is  a  serious  question  as  to  whether 
this  was  the  money  taken  from  Weldon.  He 
also  found  a  pistol  later  at  the  residence  of 
Hllllard's  father  which  had  been  recently 
discharged.  It  is  asserted  by  WeMon  that 
the  man  who  robbed  him  fired  one  shot  after 
the  robbery  was  committed.  It  is  unnecessa- 
ry in  this  case  to  discuss  the  preliminaries 
and  the  predicate  shown  by  the  state  for  its 
introduction.  Appellant  was  not  present  when 
the  confession  was  made,  was  in  ]all,  had  no 
connection  with  it,  and  the  confession  did 
not  implicate  him.  The  various  questions 
raised  with  reference  to  these  matters  are 
not  discussed  for  the  bioader  reason  that 
this  confession  as  it  came  was  not  introdud- 
ble  against  the  defendant.  The  state's  the- 
ory was  that  appellant  was  criminally  con- 
nected with  HUliard  in  the  robbery,  that 
they  planned  it,  and  tliat  HUliard  robbed 
W^don  In  pursuance  of  that  agreement,  and 
appellant  was  present.  There  is  no  conten- 
tion that  appellant  had  any  of  the  money 
taken  from  Weldon.  The  evidence  in  this 
connection,  to  say  the  least  of  it,  is  not  of  a 
very  cogent  nature.  Appellant  was  with 
Weldon  when  he  went  to  the  two  houses 
mentioned,  was  with  him  at  the  time  of  the 
robbery,  and  had  had  a  conversation  with 
HUliard  at  the  house  where  the  wMnan 
Hughes  lived,  whom  he  says  they  went  to 
see  to  maker  an  engagement  for  Weldon. 
This  Is  weak  evidence  of  a  conspiracy  to 
rob  Weldon,  but  In  any  event  the  conspiracy 
could  not  bfe  proved  by  the  confession  of  HU- 
liard even  had  he  implicated  appellant  In  his 
confession.  It  was  but  the  narration. of  past 
events  in  which  HllUard  participated.  The 
acts  and  conduct  of  a  coconspirator  after 
the  transaction  are  not  admissible  as  a  gen- 
«ral  rule,  and  under  the  cases  of  Choice  v. 
State,  62  Tex.  Or.  R.  287,  106  S.  W.  387, 
and  Spencer  v.  State,  62  Tex.  Cr.  R.  291,  106 
S.  W.  386,  this  character  of  testimony  would 
not  be  admi^ble.'  See,  also,  Draper  v. 
State,  22  Tex.  401 ;  Oouch  v.  State,  58  Tex. 
Cr.  R.  506,  126  S.  W.  866;  liBuderdale  v. 
State,  81  Tex.  Cr.  R.  46,  19  S.  W.  679,  87 
Am.  St.  Rep.  788;  Branch's  Crim.  Law,  f 
241,  p.  138.  We  are  of  opinion,  therefore, 
that  the  confession  of- HUliard  under  the  <At- 
cumstances  stated  was  not  admissible 
agaihst  appellant.  There  are  several  bills  of 
exceptions  with  reference  to  this,  but  It  is 


not  thought  necessary  to  dlscnsa  them  fur- 
ther than  stated,  because  this  confession  was 
not  admissible  against  appeUant 

[2]  While  the  sheriff  was  testifying,  be 
was  p^mltted  over  objections  to  state  that 
BlUlard  suited  the  description  of  the  party 
described  to  him  by  prosecuting  witness  Wel- 
don. We  think  this  testimony  was  inadmis- 
sible. It  was  but  his  conclusion  that  Bil- 
liard was  the  man  described  by  Weldon.  If 
Weldon  could  describe  HlUiard  to  the  Jury, 
this  was  permissible,  bnt  the  state  could  not 
Introduce  the  sheriff's  conclusion,  formed  up- 
on Information  received  from  Weldon,  that 
HlUiard  suited  the  description  of  the  man 
as  given  by  Weldon. 

[S]  The  sheriff  was  permitted  to  testify  as 
to  what  he  told  Harris  after  be  arrested 
him.  This  statement  to  Harris  was  made  Gi 
the  presence  of  the  defendant,  and  the  ques- 
tion was  asked  as  to  whether  the  sheriff  stat- 
ed to  Harris  In  appeUant's  presence  whether 
he  would  let  him  go  home  or  not  The  sher- 
iff repUed: 

"WeU,  he  said  he  didn't  know  anythins  about 
it,  was  there  asleep,  and  had  nothing  to  do 
with  it.  But  that  wasn't  my  reason  for  turn- 
ing him  loose,  not  what  he  had  to  say  about  it" 

In  this  same  connection  appeUant  proposed 
to  prove  by  the  defendant  that  in  his  pres- 
ence the  sheriff  stated  to  Harris  that  he 
(Harris)  was  the  man  who  committed  the 
alleged  robbery,  and  that  he  arrested  him 
because  he,  the  sheriff,  believed  he  was  the 
man  who  committed  the  robbery  and  fitted 
his  description.  Without  going  into  a  discus- 
sion of  this  matter,  we  think  the  sheriff's 
testimony  ought  not  to  have  been  permitted. 
Appellant  was  under  arrest  and  would  not 
be  bound  by  anything  the  sheriff  may  have 
said  in  his  presence.  The  sheriffs  oondn- 
sion,  and  his  statement  as  to  that  conclu- 
sion that  Harris  was  or  was  not  one  of  the 
parties  implicated,  was  not  legitimate  testi- 
mony, and  especiaUy  the  act  of  the  sheriff 
In  discharging  Harris  from  custody  after 
Harris  made  the  statements  imputed  above 
mentioned.  Upon  another  trial  we  are  of 
opinion  this  testimony  should  not  be  permit- 
ted to  go  before  the  Jury. 

[4-S]  There  are  several  Mils  of  exception 
in  the  record  to  the  exclusion  of  testimony 
offered  by  appeUant  It  was  the  theory  ot 
appellant  that  the  prosecuting  witness,  Wel- 
don, was,  if  not  insane,  idiotic  or  feeble- 
minded. Appellant  should  have  been  per- 
mitted to  make  proof  that  the  witness  was 
idiotic,  and  therefore  incompetent  as  a  wit- 
ness. The  statute  provides  that  insane  peo- 
ple shaU  not  be  permitted  to  testify.  It  was 
admissible  for  another  purpose,  tf  he  was 
not  insane  or  Idiotic  so  as  not  to  be  able  to 
testify,  BtiU  such  testimony  could  be  used  as 
impeachment  of  the  witness  upon  the  same 
theory  tliat  a  witnesB  could  be  shown  to  be 
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dmnk  wlien  the  oocurrences  about  "wbtch  tie 
testified  did  occur.  It  was  held  In  an  opin- 
ion b7  Judge  Hurt  in  Meyers  t.  State,  3T 
Tex.  Cr.  R.  208,  SB  S.  W.  Ul,  that  drunken- 
ness of  the  party  at  the  time  of  the  occur- 
rences about  which  he  was  testifying  couM 
be  shown,  and  to  the  seme  effect  are  the  nn-' 
thorities  generally.  It  seems  to  be  a  well- 
settled  role  that  the  feeble-minded  condition 
of  the  witness  may  be  shown  to  impair  or  im- 
peach his  credit  aa  a  witness.  See  40  Cyc. 
2374  and  2576,  and  note  with  collated  author- 
ities: 1  Wharton,  Crlm.  Er.  p.  750.  It  is  laid 
down  by  these  autbortties  that  the  mental 
capacity  of  the  witness  is  the  proper  subject 
of  consideration  and  impeachment  as  bearing 
upon  his  credibility.  40  Qyc.  2573,  and  note 
34.  See  Wren  v.  Howland,  83  Tex.  Civ.  App. 
«7,  76  8.  W.  874.  It  is  also  laid  down  by 
these  anthorltles  that  lack  of  intelligence  may 
be  shown  as  tending  to  discredit  the  witness 
as  to  his  credibility  and  the  weight  to  be 
given  his  testimony.  40  Cyc.  2673,  note  75. 
We  are  of  opinion  that  the  court  should  have 
permitted  this  testimony  to  go  to  the  Jury. 
Appellant  also  offered  evidence  to  Eihow  that 
the  mother  of  Weldon  was  an  Idiot.  If  it 
was  sought  to  show  that  Weldon  was  Insane, 
the  fact  that  his  mother  was  otazy  or  an 
Idiot  would  be  clearly  the  subject  of  investi- 
gation and  proof.  Insanity  in  the  family  of 
the  witness  would  be  the  subject  of  investi- 
gation if  the  question  was  one  of  proving  the 
Insanity  of  the  witness.  This  is  unquestion- 
ably so  where  the  question  of  insanity  Is 
raised  upon  the  trial  of  a'  person  accused  of 
«rimfc  We  see  no  valid  Yeason  why  such 
testimony,  being  legitimate  to  show  the  in- 
sanity of  the  witness  or  the  accused,  as  the 
case  may  be,  would  not  be  legitimate  to 
prove  as  Impairing  thfe  credibility  or 
strength  of  the  testimony  of  the  supposed  In- 
sane or  Idiotic  witness. 
•  For  the  reasons  indicated,  the  judgment 
wlU  be  reversed,  and  the  cause  remanded. 


DAWSON  V.  STATE.    (No.  5844.) 

<Court  <of  Criminal  Appeals  of  Texas.    June  2, 
1920.) 

Crininal  law  «:9424(3)-~Statement  of  oocoa- 
splrator  after  coasummatlon  of  traasaction 
inadmissible. 

Statement  of  coconspirator  made  out  of  the 
presence  of  defendant,  after  consummation  of 
Abe  transaction  and  after  defendant  had  been 
arrested,   was  not  admisuble  in   evidence. 

Appeal  from  District  Court,  ESastland  Conn- 
ty ;  E.  A.  Hill,  Judge. 

H.  W.  Dawson  was  convicted  of  theft,  and 
lie  appeals.    Reversed  and  remanded. 


Mays  &  Mays,  of  Eastland,  for  appellant 
Alvlo  M.  Owsley,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  the  theft  of  14  joints  of  6%-inch 
casing  of  sufficient  value  to  make  it  a  felony. 

A  bill  of  exceptions  recites  that  McLemore 
Dawson  a  brother  of  defendant,  was  charged 
with  the  same  offense;  that  he  was  not  pres- 
ent at  defendant's  trial  and  did  not  testify ; 
that  Fred  Cook,  an  employ^  of  the  Prairie 
Oil  &  Gas  Company,  the  party  to  whom  said 
casing  belonged,  was  testifying  for  the  state ; 
and  that  the  state  was  seeking  to  prove  by 
Cook  a  certain  conversation  which  had  tak- 
en place  out  of  the  presence  of  the  defendant 
between  witness  and  HcLemore  Dawson, 
brother  of  defendant;  this  conversation  oc- 
curred some  time  after  defendant  had  been 
arrested  on  the  charge  set  forth  in  the  in- 
dictment in  this  case;  that  the  conversation 
was  out  of  the  presence  of  defendant  and 
without  his  knowledge  or  consent.  The  bill 
is  full  in  its  statements,  and,  after  the  ob- 
jections had  been  urged  and  overruled,  the 
witness  stated: 

"The  defendant  was  not  present  when  we 
had  this  talk.  He  [McLemore  Dawson]  told  me 
that  he,  together  with  George  Davis  and  Hosey 
Davis,  went  out  to  the  Barnes  lease  on  the 
afternoon  of  the  26th  of  September,  1919,  and 
secured  two  loads  of  6%-inch  casing  and  hauled 
it  to  the  home  of  the  defendant,  and  left  it 
on  the  wagon  tiU  some  8  or  9  o'clock  in  the 
evening  and  took  it  over  and  unloaded  it  at 
the  Jew's  yard.  The  defendant  and  McLemore 
Dawson  were  present  when  they  unloaded  it. 
He  went  out  there  at  the  request  of  bis  broth- 
er and  drove  his  team,  and  that  his  brother 
paid  him  $5  per  day  to  drive  his  team  and 
haul  this  casing.  He  told  me  that  he  and 
George  Davis  and  Henry  Davis,  brother-in- 
law  of  the  defendant,  and  the  defendant  hauled 
at  ditFerent  times  five  separate  trips." 

Objection  was  again  urged  to  the  introduc- 
tion of  this  conversation  between  McLemore 
Dawson  and  the  witness  Cook.  This  testi- 
mony was  not  admissible.  The  conspiracy, 
if  any  existed,  had  been  consmnmated,  and 
appellont  had  been  arrested  in  the  case  at 
hand.  Shiflett  v.  State,  61  Tex.  Or.  R.  530, 
102  S.  W.  1147 ;  Overstreet  v.  State,  67  Tex. 
Cr.  R.  565,  150  S.  W.  630;  Couch  v.  State, 
58  Tex.  Cr.  R.  505,  126  S.  W.  866;  Bouldin  v. 
State,  222  S.  W.  556,  decided  at  the  present 
term  of  the  cot:rt  This  was  but  the  state- 
ment of  McLemore  Dawson  to  the  witness 
Cook  of  things  and  matters  connected  ^Ith 
this  alleged  violation  of  the  law  and  appel- 
lant's connection  with  it  In  appellant's  ab- 
I  sence  and  after  the  consummation  of  the 
transaction,  and  after  appellant's  arrest 
Under  these  authorities  this  evidence  was 
inadmissible. 

The  judgment  will  be  reversed,  and  the 
cause  remanded. 
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WATTS  V.  STATE.     (No.  5845.) 

(Court  of  Criminal  Appeals  of  Texas. 
■     June  2,  1920.) 

1.  Witnesses  ®=>52(7)— Testimony  of  defend- 
ant's wife  as  to  conduct  of  deceased  toward 
her  available  to  defendant,  but  not  to  state. 

In  prosecution  for  murder,  where  defend- 
ant claimed  to  have  been  angered  by  the  atten- 
tions of  deceased  to  his  (defendant's)  wife,  the 
wife's  testimony  as  to  conduct  of  deceased  to- 
ward her  was  ayailable  to  defendant,  but  not 
available  to  the  state. 

2.  Criminal  law  «=>(  144(12)  —  Lower  court 
presumed  not  to  have  erred  In  absenoe  of 
statement. 

In  absence  of  any  statement  in  the  bill  of 
exceptions  of  the  proceedings  or  attendant  cir- 
cumstances such  as  will  enable  the  appellate 
court  to  know,  as  a  certainty,  that  an  error 
was  committed,  the  court  must  presume  that 
the  trial  court  did  not  crruneously  sanction  the 
introduction  of  improper  testimony,  or  permit 
prosecuting  officer  to  transgress  the  rules  con- 
trolling cross-examination  of  the  appellant  and 
his  witnesses. 

Aiq[>eal  from  District  Conrt,  San  Augustine 
County ;  W.  T.  Davis,  Special  Judge. 

Sylvester  Watts  was  convicted  of  man- 
slaughter, and  be  appeals.    Affirmed. 

Alvin  M.  Owsley,  Asst.  Atty.  Gen.,  for  tbe 
State. 

MORROW,  J.  Upon  Indictment  for  mur- 
der, the  conviction  was  for  manslaughter, 
and  punishment  fixed  at  confinement  In  the 
penitentiary  for  a  period  of  five  years.  That 
tbe  deceased  was  shot  and  killed  by  the  ap- 
pellant Is  not  controverted.  A  shotgun  load- 
ed with  buckshot  was  used,  fired  at  close 
range,  the  shots  striking  deceased  on  the 
side  of  the  face,  neck,  and  shoulder.  Cir- 
cumstances unnecessary  to  relate  were  relied 
upon  by  the  state  In  support  of  its  theory 
that  tbe  appellant  lay  In  wait  for  the  deceas- 
ed, and  shot  him  from  ambush  while  he  was 
driving  his  mules  hitched  to  bis  wagon.  The 
appellant's  theory,  developed  from  his  evi- 
dence, was  that,  angered  by  the  attentions  of 
the  deceased  to  the  wife  of  appellant,  he 
armed  himself,  sought  a  meeting  with  deceas- 
ed, and  killed  him. 

[1]  The  correctness  of  the  court's  charge  In 
the  selection  of  the  issues,  and  the  manner  of 
their  submission,  is  not  called  in  question. 
Tbe  bill,  complaining  of  the  failure  of  the  ap- 
pellant to  make  proof  of  certain  facts  whidi 


tliO'  erldenee  suggested  were  irftbln  tbe 
knowledge  of  his  wife,  disdoses  no  Just  cause 
for  complaint  The  conduct  of  the  deceased 
toward  her  was  an  Important  and  controvert- 
ed issue  In  the  case.  Her  testimony  upon  it 
was  available  to  the  appellant,  and  not  avail- 
able to  the  state.  The  ruling  of  the  trial 
court  was  in  accord  with  that  aimounced  by 
this  court  in  Mercer  v.  State,  17  Tex.  App. 
467,  hi  which  it  Is  said: 

"Her  knowledge  of  tbe  facts,  whatever  that 
knowledge  might  be,  was  at  his  command — 
was  within  his  reach — and  without  he  produced 
it,  or  consented  to  its  production.  It  was  a 
sealed  hook,  which  no  human  tribunal  bad  the 
power  to  open." 

Under  these  circumstances,  we  think  tbe 
prosecuting  attorney  was  Justified  In  the  re- 
marks complained  of.  Other  cases  giving 
sanction  to  the  rule  are  collated  in  Rose's 
Notes  on  Texas  Bq;>orts,  vol.  5,  p.  431. 

[2]  The  bill  complaining  of  the  crosB-ex- 
amlnatlon  of  tbe  appellant's  witnesa,  George 
Martin,  to  tbe  effect  that  he  also  went  by 
the  name  of  George  Lewis,  falls  to  disclose 
error.  The  surrounding  facta  are  not  dis- 
closed, and  for  all  that  appears  tbe  croea-ex- 
amination^ay  have  been  entirely  germane 
to  his  examination  upon  behalf  of  tbe  appel- 
lant. The  same  Is  true  with  reference  to  tbe 
witness  Lee  Liacy  and  tbe  witness  Neely 
Watts,  as  well  as  that  taken  to  the  cross- 
examination  of  appellant  This  conrt  must 
indulge  the  presumption  that  the  trial  court 
did  not  erroneously  sanction  the  Introduc- 
tion of  improper  testimony,  or  permit  the 
lurosecuting  officer  to  transgress  the  rules 
controlling  cross-exam  Inatlcm  of  tbe  appel- 
lant and  bis  witnesses,  and  this  pre8umptl<m 
must  prevail,  in  the  Instant  case,  in  the  ab- 
sence of'  any  statonent  in  tbe  bill  of  the  pro- 
ceedings or  attendant  circumstances  audi  as 
will  enable  the  appellate  conrt  to  know  as  a 
certainty  that  an  error  was  committed. 
Barkman  v.  State,  41  Tex.  Gr.  B.  108,  fi2 
S.  W.  73;  Thompson  v.  State,  29  Tex.  App. 
208,  15  S.  W.  206 ;  Spencer  v.  State,  61  Tex. 
Cr.  B.  92,  133  S.  W.  1049;  EHdridge  v.  State, 
12  Tex.  App.  208;  (Tordova  v.  States  6  Tex. 
App.  447.  No  phase  of  tbe  evidence  would 
bave  warranted  a  verdict  Cor  a  lower  degree 
of  homicide  than  that  which  was  accorded 
appellant  &nd  no  violation  of  the  mles  of 
procedure  Is  pointed  out  which  wonid  tend 
to  shovr  that  the  verdict  rendered  was  not 
that  of  an  Impartial  Jury  In  a  trial  fairly 
and  legally  conducted. 

The  Judgment  is  affirmed. 
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HERBERe  V.  STATE. 


(No.  S708.) 

June  2, 


<Court  of  Criminal  Appeals  of  Texas. 
1920.) 


1.  Criminal  law  «=s>444— One  having  supervi- 
sion of  books  can  testify  as  to  their  correct- 
ness. 

In  prosecution  of  agent  for  embezzlement 
by  failing  to  remit  proceeds  collected  for  prin- 
cipal, emplo;^  of  principal  -who  had  supervision 
of  tbe  keeping  of  principal's  books  can  testify 
to  the  correctness  of  the  books  kept  under  liis 
■aperviaioii. 

2.  Criminal  law  «=3400(8)— Employ^  having 
supervision  of  keeping  of  books  not  oompo- 
tent  to  state  conclusion  as  to  contents. 

In  prosecntion  of  agent  for  embezzlement 
by  failing  to  remit  proceeds  collected  for  prin- 
cipal, principal's  employ^  who  had  charge  of 
the  keeping  of  its  books  was  not  competent  to 
state  ills  condusions  touching  the  contents  of 
the  book  in  the  absence  of  the  production  of 
the  books  and  the  verification  by  him  of  their 
correctness,  by  testifying  that  the  account  of 
particular  sale  had  not  been  collected. 

3.  Embezzlement  <8=>48(4)— Refusal  of  Instruc- 
tion that  deposit  of  check  without  fraudulent 
Intent  was  net  conversion  held  error. 

In  prosecntion  of  agent  for  embezzlement 
of  proceeds  collected  by  him  for  principal, 
where  there  was  evidence  that  it  was  contem- 
plated that  a  separate  remittance  was  not  to 
b«  made  by  agent  upon  each  sale  or  collec- 
tion, but  that  the  aggregate  amount  of  the 
day's  business  was  to  be  embraced  in  a  single 
cashier's  check,  refusal  to  charge  that  the  de- 
posit by  the  agent  of  check  received  in  pay- 
ment of  the  account  to  his  credit  in  the  bank, 
unless  done  with  fraudulent  intent,  would  not 
be  a  conversion,  held  error. 

4.  Embezzlement  ^=948(1) — Charge  as  to  eon- 
vletlon  If  amount  was  lass  than  $50  held  er- 
ror in  view  of  charge  rafiised. 

In  prosecution  of  agent  for  embezzlement 
by  fkjling  to  remit  amount  of  $70.10  collected 
for  principal,  where  the  memorandum  accom- 
panying the  cashier's  check  sent  to  the  prin- 
cipal by  agent  contained  an  item  of  $60.50 
described  as  "cash  sales  collections,"  the  mean- 
ing of  which  was  not  otherwise  expressed,  re- 
fusal to  submit  issue  of  whether  the  cashier's 
check  remitted  a  portion  of  the  $70.10,  and  to 
charge  that  conviction  could  not  be  for  more 
than  a  misdemeanor  offense  if  the  amount  ap- 
propriated was  less  than  the  sum  of  $50, 
Mid  error. 

Appeal  from  IMstrlct  Coart,  Floyd  County ; 
B.  C.  Joiner,  Judge. 

6ns  Herberg  was  convicted  of  embezzle- 
ment, and  be  appeals.  Reversed  and  re- 
manded. 

Kennetb  Bain,  of  Floydada,  tor  appellant 
Alvln  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 


BKKBKBGl  v.  STATE  659 

(MS  S.W.) 

MORROW,  J.  [1, 2]  Tbe  conviction  is  for 
embezzlement  The  appellant  was  tlie  agent 
of  a  corporation  dealing  in  oil,  with  a  princi- 
pal office  at  Ft.  Worth,  in  this  state,  and 
local  office  at  Floydada.  The  method  of  doing 
business  and  keeping  accounts  was  that  appel- 
lant, in  making  sales  of  oil  for  either  casta  or 
credit,  was  required  to  keep  a  record  and 
make  reports  and  remittances;  blanks  being 
fumlstaed  by  the  corporation.  It  was  the  cus- 
tom to  make  a  separate  record  of  each  trans- 
action; thus  a  book  was  fumlsiied  on  which 
the  sale  and  the  amount  was  recorded,  dated, 
and  signed  by  the  purchaser.  This  book  was 
made  with  carbon  so  that  an  original  and  two 
carbon  impressions  were  taken.  The  original 
was  delivered  to  the  purchaser,  one  of  the 
carbons  sent  to  the  principal  office,  'and  the 
other  retained  In  the  local  office.  If  this  sale 
slip  repres^ited  a  cash  transaction,  exchange 
or  cashier's  check  was  to  accompany.  If  it 
represented  a  credit  transaction,  a  charge  was 
made  against  the  purchaser  upon  tbe  books  of 
the  company  at  tbe  central  office.  These  slips 
bore  a  serial  number.  On  tbe  17tli  of  August 
a  sale  amounting  to  $70.10  was  made  to  Pope, 
and  the  ticket  bore  tbe  serial  number  292841. 
On  receipt  of  the  ticket  the  proper  charge  was 
made  upon  the  books  of  tbe  company  at  Ft. 
Worth.  On  tbe  19th  of  August  appellant  col- 
lected from  Pope  $70.10  in  payment  of  tbe  ac- 
count made  on  the  17th  of  August.  Pope  made 
the  payment  by  cbecic,  payable  to  tbe  appel- 
lant, drawn  on  tbe  First  State  Bank  of  Floyd- 
ada. At  that  time  appellant  bad  an  account 
in  the  same  bank,  showing  a  credit  balance  of 
$71.64,  and  on  receipt  of  tbe  cbeck  from  Pope 
It  was  dqraslted  to  appellant's  credit  together 
with  other  funds,  making  the  total  deposit  on 
that  day  $87.35.  Against  this  account  be  at 
once  drew  a  check  for  $140.84  with  which  be 
purchased  a  cashier's  check  payable  to  the  oil 
company,  and  which  be  Immediately  remitted 
to  tbe  office  in  Ft  Worth,  accompanied  by 
certain  tickets  designated  "cash  sales  collec- 
tions," these  tickets  aggregating  $122.  The 
remittance  was  also  accompanied  by  memo- 
randum showing  credit  sales  collections 
amounting  to  $18.50.  The  cash  sales  collec- 
tion tickets  did  not  name  the  purchaser.  One 
of  them  was  for  an  Item  of  $60.50.  Other 
than  as  may  be  inferred  from  the  tickets  ac- 
companying tbe  remittance,  nothing  is  shown 
by  tbe  evidence ;  that  is  to  say,  no  direct  tes- 
timony was  given  showing  any  unremitted 
sales  or  collections  other  than  the  $70.10,  ex- 
cept that  a  witness  for  the  state  was  permit- 
ted over  appellant's  objection  to  testify  that 
no  remittance  covering  tbe  sale  to  Pope  bad 
been  made.  This  witness  was  an  employe  of 
the  company,  and,  while  not  a  keeper  of  its 
books,  they  were  kept  under  his  supervision, 
and  we  think  the  circumstances  detailed  by 
him  were  sufficient  to  permit  blm  to  testify  to 
tbe  correctness  of  tbe  books  of  account  kept 
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under  hts  sapervision.  But  lit  the  absence 
of  tbe  production  of  the  books,  and  the  verl- 
ftcatlon  by  htm  of  their  correctness,  we  think 
It  was  not  competent  to  state  his  conclusions 
t6ncblng  their  contents,  and  this,  we  think, 
was  the  character  of  his  testimony  to  the  ef- 
fect that  the  account  of  the  Pope  sale  had  not 
bieen  collected;  He  did  not,  as  we  understand 
it,  purport  to  speak  from  personal  knowledge, 
but  from  knowledge  of  the  books  which  were 
under  his  control,  available  to  the  state,  and 
whlc^i,  tf  their  contents  were  desired,  should 
have  been  produced.  Moore  t.  State,  208  S. 
W.  918. 

°  [3. 4]  The  court  in  Its  charge  Instructed  tbe 
jury,  in  substance,  tbat  If  appellant  received 
from  Pope  $70.10  for  his  principal,  and  "did 
embezzle,  fraudulently  misapply,  or  convert  to 
his  own  use  said  money,  or  any  part  thereof 
over  $50,  you  will  find  tbe  defendant  guilty." 
He  also  Instructed  them,  In  substance,  that 
if  appellant  remitted  the  $70^10  in  pay- 
ment of  tbe  Pope  account,  or  thereafter  paid 
it,  to  acquit  bim.  The  appellant  sought  to 
have  the  jury  told  that  the  deposit  of  tbe 
$70.10  to  his  credit  in  the  bank,  unless  done 
with  fraudulent  intent,  would  not  be  a  con- 
version. We  think  tbe  drcumstancea  were 
such  as  to  demand  sudi  a  charge  on  request 
There  was  evidence  that  It  was  not  contem- 
plated that  «ppellaDt  would  remit  tbe  checks 
received,  but  tiiat  be  would  use  the  funds  in 
tb%  purchase  of  exctunge  or  casbier's  check, 
and,  as  we  understand  tbe  state's  testimony, 
it  was  not  contemplated  tbat  a  separate  re- 
mittance was  to  be  made  of  each  sale  or  collec- 
tion, but  the  aggregate  amount  of  the  day's 
>  business  was  to  be  embraced  In  a  single  casb- 
ier's check.  In  various  ways  the  appellant 
criticized  the  court's  charge,  among  others 
Contending  that,  If  not  all,  then  certainly  the 
greatest  part  of,  the  $70.10  collected  from 
Pope  was,  on  the  day  of  Its  collection,  remit- 
ted to  bis  principal,  and  that  tbe  memoran- 
dum accompanying  the  caster's  check  for 
$140  contained  an  item  of  $60.50,  described 
as  "cash  sales  collections,"  the  meaning  of 
which  was  not  otherwise  explained;  that  it 
was  not  competent'  for  the  court,  as  a  matter 
of  law,  to  determine  tbat  this  item  did  not 
Include  at  least  a  part  of  the  money  collected 
from  Pope;  and  that  the  charge  was  incom- 
plete in  failing  to  affirmatively  present  to  tbe 
Jury  the  view  of  the  case  that  would  enable 
them  to  have  determined  this  matter,  and  to 
have  drawn,  if  they  would,  the  Inference  from 
the  circumstances  that  the  transaction  did 
hot  evidence  a  fraudulent  appropriation  of 
the  $70.10  to  the  use  of  appellant,  and  par- 
ticularly that  it  did  not  evidence  a  fraudulent 
appropriation  of  an  amount  thereof  exceeduig 
$50.  In  view  of  tbe  record,  we  tldnk  this 
view  of  the  case  should  have  been  submitted 
to  tbe  jury  in  an  appropriate  charge,  and  that 
they  should  have  been  affirmatively  told  that, 


although  there  was  a  fraudulent  appropria- 
tion of  a  part  of  the  $7ai0,  the  conviction 
could  not  be  for  more  than  a  misdemeanor 
offense  if  the  amount  thus  appropriated  was 
less  than  the  sum  of  $50.  Loving  v.  State,  44 
Tex.  Cr.  R.  375,  71  S.  W.  277;  Day  v.  State, 
71  Tex.  Cr.  R.  414,  159  S.  W.  1186;  Goodsoe 
V.  State,  52  Tex.  Cr.  R.-627,  108  S.  W.  388. 

The  evidence  that  at  the  time  the  appellant 
remitted  the  $140.84  he  did  not  Include  funds 
due  because  of  the  Pope  account  or  that  the 
remittance,  did  not  cover  all  tbat  was  due 
by  him  is  not  so  conclusive  as  to  relieve  tbe 
court  from  submitting  the  question  to  tbe 
jury  in  a  manner  more  comprehensive  than 
was  done  in  the  charge  given,  which  was 
meager  and  abstract  in  its  nature. 

We  have  examined  the  other  questions  pre- 
sented and  arising  from  the  record,  and  find 
nothing  likely  to.  occur  upon  another  trial  re- 
quiring further  notice. 

For  the  errors  pointed  out,  the  judgment  is 
reversed,  and  the  cause  remanded. 


DA.WE8  V.  STATE.     (N*.   5825.) 

(Court  of  Oriffiinal  Appeals  of  Texas.    June  2, 
1820.) 

1.  Criminal  law  <»S3304(I3)— Co«rt  Jndloially 
knows  JodoM  of  various  districts. 

The  Court  of  Ciimisal  Appeals  has  judicial 
knowledge  that  a  particular  person  was  not  m 
jndge  of  a  given  district. 

2.  Criminal  law  <8=»I086(3)  —  Where  special 
Judge  sits  In  orlmlnal  case,  record  most  show 
his  qualification. 

Where  special  judge  sita  in  criminal  case, 
record  must  show  tlmt  fan  was  qualified  or  au- 
thorised to  act  tbereiii,  and  that  oath  of  office 
was  administered  to  him,  and,  where  it  does 
not  BO  show,  conviction  will  be  reversed. 

Appeal  from  District  Court.  Wichita  Coun- 
ty;  P.  A.  Martin,  Special  Judge. 

Earl  Dawes  was  convicted  of  felony  theft, 
and  be  appeals.    Reversed  and  remanded. 

T.  F.  Hunter,  of  Wichita  Falls,  for  appel- 
lant. 
Alvln  M.  Ovfsley,  Asst.  Atty.  Gen.,  for  the 

State.  ,         '    : 

LATTIMORE;,  J.  Appellant  was  convicted 
of  felony  theft  in. tbe  district  court  of  Wicb- 
ita  county,  and  his  punishment  fixed  at  two 
years'  confinement  in  the  penitentiary. 

[1,  2}  This  court  judicially  knows  that  Hen. 
P.-  A.  Martin  Is  not  judge  of  the  Thlrtletli 
judicial  district  of  this  state.  We  observe 
.tbat  all  orders,  charges,  and  bills  of  exception 
In  t^  i;ecord  are  signed  "P.  A.  Martin,  Spe- 
cial Judge,  30th  Judicial  District"    Nothing 
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appears  In  tbe  record  showing  how  any  spe- 
cial Judge  became  quoIlflM  or  authorized  to 
act  herdn,  or  that  any  oath  of  office  was 
administered  to  him.  The  uniform  holding 
of  this  co'urt  seems  to  be  that  such  facts  must 
appear  In  the  record.  McMurry  t.  State,  9 
Tex.  App.  208;  Thompson  y.  State,  0  Tex. 
App.  649;  Snow  v.  State.  11  Tex.  App.  99; 
Perry  ▼.  State,  14  Tex.  App.  167;  Snfitb  t. 
State,  24  Tex.  App.  297,  6  S.  W.  40;  Blanch- 
ette  V.  State,  29  Tex.  App.  46,'l4  S.  W.  392; 
Weatherford  y.  State,  28  S.  W.  814;  Reed  y. 
State,  55  Tex.  Cr.  R.  138, 114  S.  W.  834;  Sum- 
merUn  v.  State,  153  S.  W.  890. 

For  the  reason  tliat  no  snch  authority  any- 
where appears  in  the  record,  tbe  Judgment  is 
reyeraed,  and  the  cause  remanded. 


Ex  parte  ALBRITTON.    (No.  5165.) 

(Court  of  Criminal  Appeals  of  Texas.    June  2, 
1920.) 

Habeas  corpus  <s=344— Court  of  Criminal  Ap- 
peals will  not  award  writ,  where  restraint 
grows  out  of  civil  case. 
Where  relator  violated  a  restraining  order, 
and  was  imprisoned  for  contempt,  the  Court  of 
Criminal  Appeals  will  not  entertain  an  applica- 
tion for  a  writ  of  habeas  corpus,  for  Rev.  St. 
art.  1529,  giyes  the.  Sapreme  Court  authority  to 
entertain  applications  for  writs  of  habeas  cor- 
pus in  cases  in  which  the  restraint  grows  out 
of  a  dyU  case. 

QrijlnaJ  application  by  W.  A.  Albritton  for 
writ  of  habeas  corpus.  Application  dis- 
missed. 

Alyin  M.  Owsl^,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  This  is  an  original  applica- 
tion tor  writ  of  habeas  corpus.  Its  disposi- 
tion has  been  delayed  upon  request  of  coun- 
sel for  both  appellant  and  state,  pending 
settlement  by  agreement  of  a  civil  suit  out  of 
which  the  Injunction,  upon  the  ylolatlon  of 
which  the  contempt  was  founded,  grew.  • 

A  restraining  order  was  issued  in  this 
civil  suit,  requiring  the  relator  to  refrain 
from  cultivating  certain  cotton  on  his  prem- 
ises pending  the  disposition  of  the  suit.  He 
was  adjudged  In  contempt  of  the  district 
court  rendering  the  Judgment,  and  from  the 
restraint  under  the  contempt  proceedings  re- 
lief is  sought  The  relief  will  not  be  granted, 
for  the  reason  that  the  Supreme  Court  Is  by 
statute  given  authority  to  entertain  applica- 
tions for  writs'  of  habeas  corpus  in  cases  In 
which  the  reatnaint  grows  out  of  a  civil  case. 
Kevised  Statutes,  art.  1629.  In  deference  to 
this  statute,  and  tbe  reasons  that  impelled 
the  JLegidlature  to  enact  It  as  stated.  In  varl- 
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ous  decisions  of  this  court,  it  has  refrained 
from  granting  writs  of  habeas  corpus  in 
cases  of  contempt  growing  out  of  tlie  alleg- 
ed disobedience  of  an  order  Altered  In  a  civil 
case.  Ex  parte  Houston,  219  S.  W.  826 ;  E5x 
parte  Alderette,  203  S.  W.  764;  Ex  parte 
Gregory,  210  S.  W.  205. 

Following  this  precedent,  the  application 
for  writ  of  habeas  corpus  is  ordered  dis- 
missed. 


Ex  parte  ALBRITTON.    (No.  5166.) 

(Court  of  Criminal  Appeals  of  Texas.    June  2, 
1920.) 

Original  application  by  J.  C.  Albritton  for 
writ  of  habeas  corpus.    Application  dismissed. 

Alvin  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  jr.  This  is  a  companion  case 
to  Ex  parte  W.  A.  Albritton  (No.  5165)  222 
S.  W.  561,  this  day  decided.  Without  any  fur- 
ther discussion,  this  application  will  be  dis- 
missed, on  tbe  reasoning  and  authorities  stated 
in  the  opinion  in  the  other  case. 

The  application  for  habeas  corpus  is  dis- 
missed. 


PAR  HAM  V.  STATE.      (No.  5782.) 

(Court  of  Criminal  Appeals  of  Texas.    May  B, 

1920.    On  Motion   for  Rehearing, 

June  2,  1920.) 

t.  Criminal  law  (S=3 1054(1)— Court's  failure  to 
limit  testimony  not  available  on  appeal  when 
not  excepted  to. 

Court's  failure  to  limit  testimony  is  not 
available  on  appeal,  where  no  exception  was 
taken  to  court's  f^lure  to  so  do,  even  though 
defendant  was  unlearned  in  the  law,  was  not 
represented  by  an  attorney,  and  did  not  Icnow 
how  to  take  advantage  of  the  situation  by  ex- 
cepting. 

2.  Criminal  law  «s>ll68(2)— Failure  to  limit 
testimony  held  not  reversible  error. 

In  prosecution  for  automobile  theft,  where 
police  officers  who  had  arrested  defendant  for 
theft  of  tool  joints  testified,  court's  failure  to 
limit  such  testimony  with  reference  to  the  ex- 
traneous crime  was  not  reversible  error,  where 
defendant  pleaded  guilty  and  where  the  facts 
showed  beyond  question  that  defendant  stole  the 
automobile. 

On  Motion  for  Rehearing. 

3.  Criminal  law  <g=>649 (3)— Refusal  to  post- 
pone trial  for  absence  of  defendant's  counsel 
held  error. 

Where  defendant's  attorney  resided' in  a 
county  other  than  that  in  which  the  case  was 
called  for  trial,  and  was  engaged  in  the  trial 
of  cases  in  snch  other  county  at  the  time  that 
the  case  was  called  for  trial,  court's  refusal 
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to  postpone  trial  because  of  the  absence  of  de- 
feodant's  attorney,  where  snch  postponement 
would  not  have  operated  as  a  continnance,  and 
where  such  failure  left  defendant  without  any 
attorney,  held  reTersible  error. 

4.  Criminal  law  «s>64l(l)— Aooutad  entitled 
to  benefit  of  counsel. 

Accused's  right,  under  the  Constitution,  to 
have  the  benefit  of  counsel,  is  a  yalnable  right 
which  the  courts  will  strictly  enforce. 

5.  Crimlaal  law  «=»ll>92(ll)— Bills  of  exeap- 
tlaa  a^rproved  suiwequent  to  naiiino  of  tran- 
seript  will  be  considered  where  transcript 
was  aiado  oat  bofere  expiration  of  time  for 
tbo  approval  of  bills. 

Where  the  transcript  was  made  out  and  cer- 
Ufied  by  the  clerk  before  the  expiration  of  the 
period  for  filing  bills  of  exception,  bills  of  ex- 
ception approved  by  the  judge  subsequent  to 
the  making  out  of  the  transcript  but  within  the 
time  provided  for  the  filing  and  the  approval 
of  the  bUlfl  will  be  considered. 

6.  Criminal  law  «=9l  104(6)— Traaaoript  aot  to 
be  made  oat  until  expiration  ef  time  for 
fliing  bills  of  exception. 

Where  time  for  filing  of  bills  of  exception 
is  extended,  the  transcript  should  not  be  made 
out  until  after  the  expiration  of  the  extended 
period. 

7.  Criminal  law  «s95i8(2)— Dofondant's  state- 
ments to  oflloera  while  nnder  arroet  without 
boiag  warned  InadmissiMe. 

Testimony  of  statements  by  defendant  to 
police  officers,  amounting  to  a  confession,  made 
while  he  was  under  arrest  without  being  warn- 
ed and  without  being  reduced  to  writing,  held 
inadmissible. 

8.  Criminal  law  «=>52ft— Statomoata  to  oflloera 
by  defendant's  asaoeiates  while  under  arrest 
held  inadmissible. 

In  prosecution  for  theft,  testimony  as  to 
statements,  amounting  to  confessions,  made  to 
police  officers  by  two  of  defendant's  associates, 
separately  made  while  in  separate  rooms  in  the 
Jail,  held  not  admissible. 

9.  Crimlaal  law  «=3673(5)— Testimony  as  to 
•xtraneons  crime  should  be  limited. 

In  prosecution  for  automobile  theft,  where 
there  was  testimony  by  police  officers  who  had 
arrested  defendant  for  theft  of  tool  joints, 
after  hanng  driven  to  scene  of  crime  in  the 
stolen  automobile,  the  testimony  of  such  offi- 
cers should  be  appropriately  limited  in  the 
charge  of  the  court. 

Appeal  from  District  Court,  Wichita  Coun- 
ty ;  P.  A.  Martin,  Special  Judge. 

Elmer  Parham  was  convicted  of  theft,  and 
he  appeals.    Reversed  and  remanded. 

Jno.  T.  Spann,  of  Dallas,  for  appellant. 
Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  and  convicted  of  theft  of  an  automobile. 
When  the  case  was  called  for  trial  appellant 


presented  an  application  for  a  contlniiaiice, 
which  being  overruled  he  entered  a  plea  of 
guilty  and  was  awarded  by  the  Jnry  tbe  mln- 
Imnm  punishment  of  two  years.  The  applica- 
tion is  not  signed  hy  the  def«idant  There  la, 
however,  at  the  end  of  the  application  a 
statement  of  the  clerk  to  the  effect  that  it  was 
snbscrlbed  and  sworn  to  by  the  deC«idant 

on  the day  of  November,  1919,  and  tbe 

clerk  placed  hip  seal  on  it  <m  ttie day  of 

December,  1919.  The  days  ate  left  blank.  The 
ai^Ucatlon  is  based  on  the  absence  of  oonnsel, 
who,  he  alleges,  resided  in  Dallas,  Tex.'  Our 
Gonstitntion  provides  that  an  accused  noar  be 
heard  by  himself  or  oonnad  or  both,  and  tfail 
right  should  be  accorded  him  in  a  prop^  man- 
ner and  under  appropriate  circumstanoes. 
The  statement  as  shown  in  connection  with 
the  application  is  that  his  counsel  was  en- 
gaged in  cases  set  in  court  in  Dallas  county, 
that  they  came  np  about  the  same  time  that 
this  case  was  tried,  and  that  counsel  was  de- 
tained by  reason  of  those  cases  in  Dallas. 
Under  the  decisions  of  this  court  we  are  of 
(pinion  this  is  not  a  sufficient  showing.  There 
was  no  attempt  made  by  appellant  to  reset 
bis  case  in  order  to  give  his  attorney  an  <^por- 
tunity  to  be  present  He  only  sought  to  con- 
tinue it  for  tbe  term.  This  question  has  l>een 
decided  adversely  to  appellant  in  Mason  v. 
SUte,  74  Tex.  Cr.  E,  256. 168  S.  W.  115,  Ann. 
Cas.  1917D,  109i,  and  to  the  same  effect  is 
Davis  V.  State,  69  Tex.  Or.  R.  86,  164  S.  W. 
226,  and  Usher  v.  State.  47  Tex.  Or.  R.  95,  SI 
S.  W.  309.  The  Mason  Case  is  In  point 
Doubtless  had  the  court  been  requested  to  re- 
set this  case  it  would  have  been  granted;  at 
least,  there  Is  no  attempt  on  the  part  of  ap- 
pellant to  have  the  case  reset  in  order  that  his 
attorney  might  be  present 

There  are  two  papers  in  the  record  parport- 
ing  to  be  bills  of  exception,  but  neither  are 
signed  nor  approved  by  the  judge.  There  is 
a  fourth  bUl  which  was  reserved  to  the  action 
of  the  court  with  ref  ermce  to  the  testlnMny 
of  two  state's  witnesses,  in  that  the  court 
failed  to  limit  and  restrict  the  force  and  ef- 
fect of  their  testimony.  Tha  subetanoe  of 
their  testimcmy  was  that  appellant  and  two 
others  came  driving  to  the  depot  and  alight- 
ed at  the  platform  and  began  taking  tool 
j<tots."  Wben  tbe  boys  began  to  take  tbese 
tool  Joints  the  witness  SomerviUe,  who  was 
guard  or  policeman  at  the  staticn,  arrested 
tiiem.  He  was  not  aware  at  that  time  that 
tbe  auto  they  were  driving  was  the  one  with 
which  he  was  later  charged  with  stealing. 
The  evidence  shows  that  the  auto  they  vrere 
driving  bad  bem  stolen,  only  a  few  minutes 
before  and  for  the  purpose  of  going  to  the 
depot  to  get  these  ^ool  Joints."  The  object  in 
securing  the  Joints  was  to  get  money  to  pay 
board.  The  testimony  of  the  other  witness 
who  was  also  an  officer,  was  with  reference  to 
statements  the  boys  made  to  him  in  regard 
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Tbese  statementB  In  a  gen- ,  have  operated  as  a  continnanee.    Tbe  accased 


to  these  mattert. 
eral  way  may  be  stated  to  be  admlBsions  and 
confessiona  with  reference  both  to,  the  takhig 
of  the  car  and  the  taking  of  the  tool  Joints. 
The  court  did  not  limit  this  testimony  to  any 
purpose,  and  after  the  trial  appellant  filed  an 
exception  to  the  failure  of  the  court  to  so 
Instruct  Oie  Jury. 

[1 , 2].  As  the  matter  is  presented  It  cannot 
be  considered.  There  was  no  exception  taken 
to  the  charge  at  the  time,  though  the  bill  re- 
cites that  the  charge  was  glren  appellant  for 
Inspection.  The  reason  given  why  an  excep- 
tion was  not  then  reserved  was  that  appellant 
^yas  unlearned  in  the  law  and  did'  not  know 
bow  to  take  advantage  of  the  situation  by  ex- 
cepting. This  would  hardly  furnish  a  reason 
legally;  but,  in  any  event,  under  the  circum- 
tances  of  this  case  It  would  not  present  any 
serions  question  we  think.  Appellant  pleaded 
guilty.  The  state  Introduced  evidence  in  ac- 
cordance with  the  statute  which,  requires  it 
to  be  done  where  pleas  of  guilty  are  entered. 
Tbe  facts  show  beyond  any  question  or  debate 
that  appellant  committed  the  theft  of  the 
auto,  and  that  be  drove  to  the  depot  a  short 
distance  away,  after  taking  the  auto,  to  get 
the  tool  Jolnte  and  was  arrested.  The  mini- 
mum punishment  was  assessed  under  a  plea 
of  guilty. 

Finding  no  reversible  error  in  the  record, 
tbe  Judgment  will  be  a£Brmed. 

On  Motion  for  Behearing. 

[3, 4]  On  a  former  day  of  the  term  the  Judg- 
ment herein  was  aflBrmed.  One  question  in 
the  case  was  decided  on  the  theory  that  the 
application  for  a  postponement,  as  now  claim- 
ed, was  only  an  applicstliw  for  a  continuance 
for  the  term.  In  the  light  of  the  motion  for  re- 
hearing and  a  more  careful  consideration  of 
the  record,  we  are  of  opinion  that  we  were 
mistaken  with  reference  to  the  full  import  of 
the  application.  While  it  Is  denominated  an 
ai^llcatlon  for  continuance,  and  evidently  so 
treated  by  the  trial'  cdurt,  yet  there  is  a  re- 
quest made  of  the  court,  If  the  continuance 
shoold  be  refimed,  that  his  absent  counsel's 
presoioe  could  be  secured  the  following  week. 
So  this  application'  may  be  considered  as 
one  in  the  alternative  for  a  continuance  or 
postponement  on  account  of  the  absence  of 
connseL  The  showing  made  by  the  applica- 
tion is  suffldeat  so  far  as  the  absence  of 
coonael  was  concerned.  Be  resided  in  Dallas 
county,  and  was  engaged  in  the  trial  of  cas- 
es in  that  county  at  the  time  that  this  case 
was  called  for  trial,  and  those  cases  were 
set  at  the  same  term  in  Dallas  coimty  that 
this  case  was  called  for  trial  In  Wichita 
county.  This  was  appellant's  only  cotmsel 
and  npon  whom  he  relied.  This  case  was 
tried  («  the  4th  of  December,  19ia  The 
conrt  did  not  adjourn  until  the  28th  of  the 
following  February.  A  poetponement  of  the 
case  f<Hr  ttie  presence  of  counsel  would  not 


was  not  defended  by  any  attorney  during  the 
triaL  After  his  application  was  overruled  he 
entered  a  plea  of  guilty.  The  suggestion  is 
that  this  would  not  have  occurred  had  his 
counsel  t>een  present  and  aided  in  tbe  defense. 
The  Ck>nstltutlcai  provides  that  the  accused 
stiall  have  the  benefit  of  counsel  if  he  desires. 
TUs  Is  a  valuable  right  and  one  that  has  been 
rather  strictly  enforced  by  the  courts.  We 
are  of  opinion,  therefore,  that  we  were  In 
error  In  affirming  the  Judgment  from  this 
viewpoint;  that  appellant  was  entitled  to  a 
postponement  that  his  counsel  might  be  pres- 
ent and  represent  him. 

[5-8]  It  was  noticed  In  the  former  opinlm 
that  there  were  two  bUls  of  exception  In  the 
record  which  were  not  approved  by  the  Judge. 
It  is  made  to  appear  by  certificate  of  the 
clerk  accompanying  this  motl(«  for  rehearing 
that  both  bills  were  approved  by  the  Judge 
subsequent  to  the  making  out  of  the  tran- 
script, and  the  record  of  the  office  of  the  dis- 
trict clerk  so  shows.  As  presented,  we  are  of 
opinion  the  bills  should  be  considered.  It  is 
shown  by  the  record  that  the  court  adjourned 
on  the  28th  of  February.  Two  orders  of  ex- 
tension of  time,  amounting  to  30  days,  werd 
granted  by  the  trial  Judge  in  which  to  prepare 
bills  of  exception.  This  extension  would  have 
expired  about  the  28th  of  March.  The  tran- 
script was  made  out  and  certified  by  the  clerk 
of  tbe  trial  court  on  tbe  lltb  of  March,  and 
the  file  mark  here  shows  It  to  have  been  filed 
In  this  court  on  the  13th  of  March,  15  days 
prior  to  the  expiration  of  the  time  allowed  by 
the  trial  Judge  for  the  approving  and  filing 
of  tbe  bills.  The  clerk  certifies  that  after  be 
made  out  the  transcript  and  forwarded  It  to 
this  court  the  trial  Judge  approved  tbe  two 
biUs  In  question.  Under  the  order  of  tbe  trial 
Judge  the  appellant  had  to  the  28th  of  March 
In  which  to  have  approved  and  filed  his  bills 
of  exception.  The  transcript  should  not  have 
been  made  out  until  after  the  expiration  of 
the  30  days.  These  bills  of  exception  show 
Important  matters  for  the  appellant,  an^  w€i 
think  show  erroneous  rulings  of  the  trial 
court.  These  bills  show  that  the  parties  were 
arrested,  three  in  number,  connected  with  the 
alleged  theft,  and  that  they  made  statements 
amounting  to 'confessions  to  the  officers,  and 
among  others  was  the  confession  made  by  ap- 
pellant He  was  unwarned,  under  arrest,  and 
the  confession  was  not  in  writing.  It  also 
shows  the  confessions  of  two  of  appellant's 
associates  separately  made  when  they  were  in 
separate  rooms  in  tbe  Jail  from  each  other. 
Their  testimony  was  not  admissible. 

[9]  There  is  another  matter  that  might  be 
mentioned  which  was  discussed  in  the  origi- 
nal opinion.  It  is  this:  The  court  did  not 
limit  the  testimcmy  with  reference  to  an  ex- 
traneous crime.  Appellant  was  charged  with 
the  theft  of  an  auto.  During  the  same  eve- 
ning or  night  appellant  and  his  associates  were 
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Arrested  for  the  theft  of  tooie  "joints."  Tbla 
tesUmony  was  introdnoed  and  tbe  conrt  fail- 
ed to  limit  it.  There  was  an  exception  taken 
to  the  charge  in  the  trial  coort  before  tt.  was 
read  to  the  }nry.  Upon  another  trial  we  are 
of  opinion  this  testimony  should  be  apinopri- 
ately  limited  in  the  chaise  of  the  oooit.  It 
had  an  important  bearing  npon  the  case. 
The  contention  is  made  that  In  taking  the  car 
the  parties  did  not  intend  to  appropriate  It 
but  only  to  nse  it  for  the  porpoae  of  conTeylng 
the  joints  when  taken,  and  appellant  nnder- 
took  to  segr^ate  himself  eren  from  the  taking 
of  tbe  car.  These  matters  rather  emphasize 
the  first  proposition,  that  ia,  that  appellant 
ought  to  have  had  an  opportonity  for  his 
counsel  to  be  present  and  aasist  in  tbe  trial  ot 
the  case. 

For  the  reasons  Indicated  tbe  motion  for 
rehearing  is  granted,  the  affirmance  la  set 
aside,  and  the  judgment  now  reversed  and  the 
cause  remanded. 


NARAN60  V.  STATE.     (Na.  5829.) 

(Court  of  Criminal  Appeali.of  Texas.    May  19. 

1920.    Od  Motion  for  Rehearing, 

June  16.  1920.) 

1.  Criaiaal  law  «s>fi02-Stataai«nt  «f  fael* 
eopiwi  lata  tnuncrtpt  la  a  felony  ease  iasaf- 
•daat  to  cMMtHata  daplieate. 

Under  Vernon's  Ann.  Code  Cr.  Proc.  1916, 
art.  H44c,  repairing  tbe  filing  of  a  duplicate 
Ktatement  of  (act*  in  tbe  trial  conrt  and  send- 
ing original  to  tbe  appellate  court,  tlie  mere 
copying  of  a  statement  of  facts  in  the  transcript 
in  a  felony  case  is  insuffideot,  and  a  state- 
ment w>  copied  in  the  transcript  will  be  strickeu 
from  tbe  record. 

2.  WitaeMea  «=>255(3)— Permittlag  witaass  to 
rafresh  recollection  from  paper  not  offered 
la  evldeaoo  not  error. 

In  prosecution  for  theft  of  property  of  the 
value  of  more  than  f  50,  action  of  court  in  al- 
lowing prosecuting  witness  to  look  at,  and  re- 
fresh his  recollection  from,  a  list  of  property 
wiiicii  be  had  made  on  a  former  occasion,  where 
tbe  list  waM  not  offered  in  evidence,  nor  its  con- 
tents read,  held  not  error. 

3.  Criminal  law  «s>462( I)— Prosecuting  wit- 
ness' testimony  as  to  valne  of  property  under 
bis  control  held  not  error,  In  prosecution  for 
tliaft. 

In  prosecution  for  theft  of  property  of  tbe 
value  of  more  than  $50,  involving  issue  as  to 
value  of  property  taken,  admission  of  testi- 
mony by  prosecuting  witness  as  to  tbe  value  of 
a  certain  razor  enumerated  in  tbe  indictment 
as  a  part  of  the  alleged  stolen  property  was  not 
error,  where  such  razor  was  under  the  care, 
control,  ahd  management  of  prosecuting  wit- 
ness, though  he  testified  that  tbe  razor  belonged 
CO  another  party. 


4.  Crimlaal  law  «s»l  160(9)— AdmiMtoH  of  tas- 
timaay  held  hanalass,  la  view  af  atbar  ttsti' 
many  glvea. 

In  prosecution  for  theft  of  proper^  of  tbe 
value  of  more  ttian  $SO,  involving  an  issue  as 
to  the  valne  of  tbe  property  takes,  the  admis- 
sion of  testimony  as  to  the  valne  of  the  prop- 
erty when  it  was  new  held  harmless,  where  wit- 
ness also  testified  as  to  its  value  at  the  time  it 
was  taken,  and  where  under  such  testunoni 
tbe  aggregate  value  of  ail  the  property  taken. 
at  the  time  It  was  taken,  was  more  than  |50. 

On  Motion  for  Bebearing. 

5.  Lareeay  «=>32(5)— Ownerahlp  praperly  laid 
la  person  having  eastody  of  property. 

In  prosecution  for  theft  of  property  taken 
from  certain  ranch,  tbe  allegation  of  ownership 
was  properly  laid  in  tbe  manager  of  the  ranch, 
in  whose  care,  control,  and  management  tbe 
property  had  been  left  by  real  owner. 

6.  Lareeay  ^940(2)— Proof  af  real  awaer's 
want  af  consent  not  essential,  where  property 
Is  la  caatrol  of  other  parsaa. 

In  prosecution  for  theft  of  property  from 
randi,  where  allegation  of  ownership  was  laid 
in  person  in  whose  care,  control,  and  numage- 
ment  the  property  had  been  left  by  the  real 
owner,  it  was  unnecessary,  in  order  to  sostoii: 
case,  to  show  want  of  consent  and  knowledge 
of  tbe  real  owner. 

7.  Criminal  law  «=»829(l)— Rofasai  of  iastnie- 
tlon  covered  aot  error. 

Refusal  of  requested  instructioD,  substao- 
tiaJly  covered  by  the  charge  given,  held  proper. 

Appeal  from  District  Court,  Scbleicfavr 
County;  C.  E.  Dubois,  Judge. 

Jose  Antonio  Narango  was  convicted  of 
theft  of  property  of  the  value  of  more  than 
¥50,  and  he  appeals.    Affirmed. 

M.  E.  Sedberry,  of  EUdorado,  for  appellanL 
Alvia  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  Appelant  was  ctmvlcted 
of  the  theft  of  property  of  the  value  of  more 
than  $50,  and  his  punishment  fixed  at  two 
years'  confinement  in  the  penitentiary. 

[1]  We  are  met  on  the  threshold  of  tbe 
consideration  of  this  case  by  a  motion,  made 
by  our  Assistant  Attorney  General,  to  stiil^e 
from  tbe  record  what  purports  to  be  a  state- 
ment of  facts,  which  is  copied  in '  the  tran- 
script Such  practice  .'  <  a  felony  case  Be«D£ 
not  to  t>e  in  accordance  with  our  statutes 
iSee  Vernon's  Ann.  Code  Cr.  Proc.  1916,  art 
844c,  which  reauirea  the  filing  of  a  daidicate 
statement  of  facta  with  the  clerk  of  the  trial 
court,  and  that  the  original  6e  sent  here  for 
our  inspection,  and  the  duplicate  be  kept  oc 
file  by  said  clerk.  It  therefore  appears  that 
we  must  sustain  said  motion.  Eardgraves  r. 
State,  61  Tex.  Cr.  R.  422. 135  S.  W.  144 ;  Slat- 
ter  V.  State,  61  Tex.  Or.  B..243, 136  S.  W.  770 
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[2]  Appellant  has  a  bill  of  exertions  to 
the  action  of  the  trial  court  In  allowing  the 
prosecuting  witness  to  look  at,  and  refresfh 
his  recollection  from,  a  list  of  property  which 
he  had  made  on  a  former  occasion.  No  error 
appears  in  such  action.  Gould  v.  State,  66 
Tex.  Cr.  R.  122,  146  S.  W.  172 ;  tiUttrell  v. 
State,  40  Tex.  Cr.  R.  651,  61  S.  W.  930; 
White  V.  State,  18  Tex.  App.  57.  The  list  was 
not  (rffered  In  evidence,  nor  Its  contents  read. 

[S]  Another  bill  of  exceptions  was  taken  to 
the  action  of  the  lower  court. In  allowing  the 
prosecuting  witness  to  testify  to  the  value  of 
a  certain  razor  found  In  the  possession  of 
appellant,  and  enumerated  !ii  the  Indictment 
as  a  part  of  the  alleged  stolen  property;  the 
ground  of  objection  being  that  this  witness 
had  already  testified  that  said  razor  belonged 
to  another  party,  who  worked  on  the  ranch. 
The  bill  does  not  negative  the  Idea  that  such 
razor  was  a  part  of  the  stolen  property,  aor 
that  It  Might  have  been  In  the  care,  control, 
and  management  of  said  witness,  who  thus 
became  the  special  owner  thereof.  The  same 
may  be  said  of  the  bill  complaining  of  similar 
testimony  as  to  the  value  of  certain  under- 
wear found  In  appellant's  possession.  Nor 
do  we  think  there  Is  any  legitimate  ground 
of  objection  to  the  question  and  answer  of 
said  witness  In  regard  to  his  control  over  cer- 
tain property,  consisting  of  valves  and  brass 
boxes,  which  were  claimed  to  be  a  part  of 
said  stolen  property. 

[4]  Appellant  also  has'an  objection  to  the 
testimony  of  what  would  be  the  value  of  new 
Talves  of  the  kind  described  by  the  witness 
Oglesby,  and  alleged  to  have  been  stolen. 
The  evidence  could  not  have  Injured  the  ac- 
cused, as  the  testimony  of  the  prosecuting 
witness,  Oglesby,  was  as  to  the  value  of  such 
valves  In  tbelr  condition  when  taken,  and 
the  only  effect  of  such  objectionable  testi- 
mony would  be  to  affect  the  degree  of  the 
offense,  as  being  a  misdemeanor  or  a  felony, 
and,  under  Oglesby's  testimony  as  to  values, 
the  aggregate  value  of  all  tbie  pr<^)erty  taken 
vras  more  than  $50. 

The  record  contains  three  special  charges 
requested  by  appellant  and  refused,  but  In 
the  absence  of  a  statement  of  facts  we  are 
unable  to  perceive  any  error  on  the  part  of 
the  trial  court  In  refusing  the  same. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

On  Motion  for  Rehearing. 

Appellant  flies  his  motion  for  rehearing, 
accompanying  the  same  with  the  original 
statement  of  facts,  and  asks  that  it  be  con- 
sidered. The  motion  will  be  granted,  to  the 
extent  of  considering  said  statement  of  facts. 

(f,  •]  We  have  examined  the  special 
charges  of  appelant  in  the  light  of  the  facta 
adduced.  Special  charge  Iso.  2  sought  to 
bave  the  jury  told  that  certain  of  the  alleged 
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stolen  property  J>elonged  to  persons  other 
than  the  alleged  owner,  and  that  the  case 
could  not  be  made  out  without  proof  of  the 
^wnt  of  consent  and  knowledge  of  the  real 
owners.  We  think  this  charge  properly  .re- 
fused, for  under  the  facts,  as  we  understand 
them,  these  various  articles  of  property  were 
In  the  care,  control,  and  management  of  Mr. 
Oglesby,  who  was  in  charge  of  the  ranch  at 
the  time,  and  in  whose  care  said  property  had 
been  left  by  the  real  owners.  In  such  case, 
the  allegation  of  ownership  was  properly 
laid  in  Mr.  Oglesby,  and  the  special  charge 
did  not  correctly  announce  the  law  applicable. 

[7]  Appellant's  special  charge  No.  3  was 
correctly  refused,  because  of  the  fact  that  the 
same  was  substantially  equivalent  to  his  spe- 
cial charge  No.  1,  which  was  given  by  the 
court 

The  matters  complained  of  in  appellant's 
bills  of  exceptions  were  noticed  and  passed 
upon  in  the  original  opinion,  and  we  see  noth- 
ing in  the  statement  of  facts  to  cause  us  to 
change  our  views  upon  any  of  them.  We 
bave  examined  the  testimony  of  Mr.  Oglesby 
and  Mr.  Hill,  as  contained  in  the  statement 
of  facts,  and  regret  to  find  ourselves  unable 
to  agree  with  the  contention  made  In  appel- 
lant's motion  that  the  testimony  of  Mr.  Hill 
was  of  such  prejudicial  diaracter  as  to  re- 
quire a  reversal  of  the  case.  The  testimony 
of  Mr.  Hill  related  only  to  the  value  of  cer- 
tain of  the  alleged  stolen  articles  when  new, 
and  Inasmuch  as  Mr.  Oglesby  testified  aa  to 
their  values  at  the  time  when  taken,  and  the 
aggregate  value  fixed  by  him  upon  the  piopei*- 
ty  exceeds  $60,  we  are  unable  to  see  how  the 
testimony  of  Mr.  HIU  was  so  material  as  to 
call  for  a  revers^L 

The  motion  for  rehearing  will  be  otherwise 
overruled,  and  an  affirmance  ordered. 


PIERCE  V.  STATE.     (No.  9805.) 

(Court  of  Criminal  Appeals  of  Texas.    May  19, 

1920.     State's  Rehearing  Denied 

June  16,  1920.) 

1.  Criminal  law  <S=3369 (8)— Evidence  as  to 
defendant's  threat  to  kill  prosoeutrlx  held  ad- 
missible in  rape  prosecution. 

In  prosecution  for  rape,  evidence  that  on 
day  following  perpetration  of  crime  defendant 
had  threatened,  with  pm  in  his  hands,  to  kill 
prosecntrix  if  she  told  what  had  occurred,  held 
admissible  as  against  objection  that  it  related 
to  a  separate  crime. 

2.  Criminal  law  «s»369(8)  —  EvWenoe  as  to 
otlier  act  of  interoonrse  held  admissible  In 
rape  prosecution. 

In  prosecution  for  rape  on  daughter,  where 
defense  was  that  at  time  he  was  charged  to 
have  had  interconrse  with  daughter  he  was 
merely  examining  her  to  ascertain  if  she  had 
had  intercourse   with   other  men,  evidence  as 
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to  another  prior  act  of  ioterconrse  on  «iich 
daughter  ktU  admisrible. 

3.  CriMliial  law  «=9l092<6)— Bills  tf  MMptioa 
AM  after  term  tlae  net  eoasideraC 

*  Bills  of  exception  filed  after  term  time  can- 
not be  eonaidered. 

4.  Crialnal  law  «=9iin2(«)— Failsr*  to  «le 
Mil  0l  exeaptions  In  Uaio  no  effaet  apen  UU 
fliwi  within  raqnlretf  time,  thongb  the  bills  ara 
to  Uu  sane  affect 

Failare  to  file  bill  of  exceptions  in  term 
time  would  not  affect  bin  of  exceptions  filed 
within  the  reqnired  time,  thoach  the  bills  were 
practically  to  the  same  effect. 

5.  Criminal  Uw  ^»857<2)— MiSMadaet  af  J«- 
rors  in  mentioning  pravloas  prasaeatlaa  af  de- 
fendaat  bald  groaad  for  rsversaL 

Xhe  conduct  of  one  or  more  of  the  jurors 
in  menttoning,  at  a  time  when  the  jury  stood 
nine  for  conviction  and  three  for  acquittal,  that 
defendant  had  been  preTiooaly  tried,  and  that 
such  trial  had  resulted  in  a  mistrial  because  the 
jury  stood  nine  for  conviction  and  three  for 
aeqaittal,  held  groimd  for  reTeraaL 

Aiqieal  f^om  District  Conrt,  Falls  Conn- 
ty;  Fientlce  Oltoif,  Jad«& 

A.  L.  Pierce  was  convicted  of  rape,  and  be 
appeals.    Beversed  and  remanded. 

Jno.  T.  Kltching  and  Robt  F.  Hlggins, 
both  of  Marlin,  for  appellant. 

Alvln  M.  OwBley,  Asst  Atty.  Gfin..  tar  the 
SUte. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  rape,  and  his  punishment  assessed  at  7 
years  in  the  penitentiary. 

The  indictment  charges  rape  in  three 
counts— one  on  a  girl  under  18  years  of  age; 
<me  oa  the  same  girl  under  15  years  of  age; 
and  the  other  by  force,  threats,  and  frand. 
The  facts  show  prosecutrix  was  the  daugh- 
ter of  defoidant  and  under  15  years  of  age. 
The  state's  case  Is  that  apftellant  bad  inter- 
course with  his  daughter  in  a  room  adjoin- 
ing that  occupied  by  his  wife  and  son ;  that 
he  had  Intercourse  with  ber  about  the  time 
the  family  were  retiring,  and  In  the  same 
lied  was  another  daughter  just  younger  than 
proaecdtrlx,  and  also  a  little  girl  sister,  the 
three  occupying  the  same  bed;  that  appel- 
lant went  in  there,  got  in  bed  with  this  girl, 
and  forced  her  to  have  intercourse ;  that  bis 
wife  and  his  son  beard  the  noise;  that  the 
son,  a  boy  nearly  grown,  stated: 

"The  first  thing  that  attracted  my  attention 
was  when  I  heard  'he  racket  and  the  bed 
popping,  and  I  heard  Ktta  [prosecntriz]  hollow. 
Mamma  asked  Papa  what  he  was  doing  in  there, 
and  he  said,  'I'm  not  doing  nothing,'  and  Mam- 
ma aaid,  'Xou  ain't  got  no  sense,'  and  M»iniii» 
said,  'Too  think  I  ain't  got  no  sense,'  and 
Papa  aaid,  'God  damn  you,  yon  won't  have  no 
!  in  a  minute  if  you  fool  with  me.'    There 


was  no  Hght  on  at  that  time;  it  was  dark. 
I  told  Mamma  to  Ugfat  the  lamp  and  lefa  see 
what  that  dad-gum  fool  was  doing  in  there,  and 
he  aaid,  'God  damn  yon,  if  you  U^t  that  lamp, 
111  blow  yoar  head  off.' " 

Tbis  wltnesB  was  about  seven  feet  from 
tbe  door  of  prosecutrix's  room,  and  the  re- 
mailu  mentioned  above  were  made  dnring 
tbe  alleged  asaanlt  of  defendant  upoa  prooe- 
cutrlx. 

[1]  AppeUant  met  tbis  witb  teatiBaony 
to  the  effect  tbat  on  one  occasion  abortly 
before  tbis  oocnnence  one  of  the  neiglibor 
girls  was  spauUng  tbe  night  at  bis  bouse, 
and  bis  daugbtO',  perhaps  two  daughters, 
and  this  neiglibor  girl  bad  taken  a  batb  and 
were  naked  In  tbe  room  and  making  a  con- 
siderable noise,  and  be  heard  the  visiting 
girl  friend  aak  bis  daughter  if  she  had  ev« 
'*splnned,"  and  abe  replied  tbat  she  bad 
"spinned"  three  times ;  tbat  be  ondastood 
tbis  to  mewB  tbat  she  bad  bad  intncooise 
witb  boys  on  tbree  different  occaaitms ;  that 
be  tben  determined  to  satlaiy  himself  wbetb- 
er  or  not  die  bad  bad  audi  intercourse ;  fliat 
cm  tbe  occasion  tbe  girl  testified  be  bad  gone 
in  tbe  room  to  examine  ber  to  see  whether 
or  not  she  bad  had  intercourse ;  tbat  be  was 
seeking  to  examine  ber  private  parts  to  as- 
certain that  fact  when  tbe  matters  occurred 
about  which  bis  wife  and  aim  testified,  and 
he  also  denied  having  intercourse  witb  ber 
at  any  time  or  place.  During  the  night  of 
this  occurr^ice  and  about  iniJntght  tbe  two 
girls  who  were  in  bed  at  tbe  time,  proseco- 
trix  being  one,  left  home  and  went  to  a 
neighbor's  off  two  or  three  miles;  tbat  the 
next  morning  early  and  before  daylight  ap- 
pellant and  hia  son  Dan.  who  testified  in  th« 
case,  went  in  search  of  them,  and  finally  lo- 
cated and  brought  them  back.  Tbe  son  Dan 
had  a  pistol  with  blm.  Sin  route  back  tbe 
father  called  for  the  pistol  and  presented  it 
and  asked  prosecutrix  if  she  had  told  what 
occurred,  and  if  Ae  did  be  was  g(rtiig  to  kill 
her.  Objection  was  urged  to  this  testinMny 
because  It  was  a  distinct  offense,  extraneous, 
and  not  permissible^  and  not  germane  to  the 
case;  and  detrimental  to  appeilanfa  rights. 
We  are  oC  opinion  the  court  did  not  en-  in 
admitting  this  testimony.  The  matter  occur- 
red in  connectlMi  witb  the  flight  of  tbe  giri 
<m  account  of  the  alleged  oondnct  of  appel- 
lant towards  bis  dau^tor.  It  was  gennane, 
and,  if  it  occurred  as  the  girl  teetifled.  It 
bore  npcm  his  leiatlnns  with  prosecutrix  on 
tbe  occasion  that  be  mentioned.  It  was  at 
least  admissible,  and  does  not  come  wiOilii 
tbe  rule  wtaldi  would  reject  extraneous  mat- 
ters not  connected  with  tbe  offense  on  trial. 

[II  There  was  also  latradnced  in  evidence 
anotbM'  act  of  dtfendant  witb  tlie  same  girl 
while  picking  cotton  akortty  prior  to  tbe  act 
mcntiooed  as  bavliig  •ccoited  tai  ttie  house 
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at  nlgbt  Appellant  put  np  the  same  defense 
against  that  act  that  he  did  against  the  act 
that  occarred  In  the  bouse,  that  is,  that  he 
was  not  trying  to  have  intercourse  with 
proaecntrlz  and  did  not;  that  he  was  trying 
to  examine  her  to  ascertain  If  she  had  had 
Intercourse  with  men.  We  are  of  opinion 
these  acts  were  introdudble.  There  are  sev- 
eral of  these  bUls  of  exception  and  all  to 
the  same  effect  and  purport. 

[S,  4]  There  are  two  hUIs  of  exception  re- 
serTed  to  misconduct  of  the  jury.  One  of 
them  was  filed  after  term  time  and  cannot 
be  considered  under  the  decisions.  It  em- 
bodied some  of  the  facts  alleged  to  have  oc- 
cnrred  in  the  jury  room  after  the  Jury's  re- 
tirement. The  second  bill  Is  practically  to 
the  same  effect  and  with  reference  to  miscon- 
duct of  the  Jury,  which  was  filed  In  time. 
The  failure  to  file  the  first  bill  of  exceptions 
In  term  time  would  not  affect  the  bUl  of  ex- 
ceptions filed  within  the  time  prescribed  by 
statute.  In  substance,  without  going  into  a 
detailed  statement  of  the  affidavits,  the  tes- 
tlnumy  of  the  Jurors  Is  to  the  effect  that  aft- 
er they  retired  one  or  more  of  the  Jurors 
iii«ittoned  the  fact  that  appellant  had  been 
previously  tried  and  that  the  Jury  stood  elev- 
en for  conviction  and  one  for  acquittal. 
This  resulted  in  a  mistrial.  Up  to  and  sub- 
sequent to  the  time  this  matter  was  diacuss- 
ed  In  the  Jury  room  this  Jury  stood  nine  for 
conviction  and  three  for  acqulttaL  After 
having  the  case  under  advlsemoit  for  the 
nl^Jit  the  next  morning  the  ballot  resulted  In 
the  same,  nine  to  three.  There  is  testimony 
Indicating  that  tbey  had  been  carried  be)!ore 
the  court,  where  they  made  a  statement  that 
the  Jury  was  hung  without  hope  of  agreement, 
bnt  they  were  sent  back.  -After  balloting 
some  time  the  next  morning  they  agreed  up- 
on a  verdict  of  seven  years.  It  is  also  shown 
there  was  something .  said  with  reference  to 
defendant's  failure  to  prove  his  good  repu- 
tation or  character,  and,  bad  this  been  shown, 
it  might  have  had  a  favorable  effect  on  the 
Cfue  for  him.  This  bill  shows  also  that  the 
Jury  was  Informed  of  the  fact  that  there  had 
been  a  previous  trial,  as  developed  from  ex- 
amination and  cross-examination  of  witness- 
es as  well  as  questions  asked  the  Jury  when 
b«lng  impaneled,  but  there  was  no  evidence 
as  to  the  result  of  the  former  trial,  or  how 
the  Jury  stood  in  their  balloting  upon  the 
former  trial.  This  occurred  in  the  Jury 
room  after  retirement  for  deliberation. 

[ij  We  think  these  matters  are  of  suffi- 
cient importance  to  require  a  reversal  of  this 
judgment.  The  Jury  stood  nine  for  convic- 
tion and  three  for  acquittal  until  after  these 
matters  occurred.  Some  of  the  Jurymen  said 
It  did  not  affect  them  in  their  verdict;  that 
they  reached  the  verdict  Irrespective  of  this 
testimony  and  these  statements.  We  are  of 
opinion  that  this  testimony  and  these  state- 


ments and  this  conduct  are  of  such  a  nature 
as  to  require  us  to  reverse  the  Judgment 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded. 


LANKFORD  V.  STATE.     (No.  5526.) 

(Court  of  Criminal  Appeals  of  Texas.    June  2, 
1^0.) 

1.  Criminal  law  «s972l/2(2)  —  CondMt  of 
•tate'»  attorney  In  referrlno  to  failure  of  do- 
fOMlairt  to  call  wife  erroneous. 

In  a  prosecution  for  incest,  where  a  witness 
on  cross-ezamination  denied  having  made  a 
statement  to  the  wife  of  defendant,  held  that, 
where  there  was  nothing  else  to  show  that  she 
knew  of  the  transaction,  etc.,  comment  by  the 
prosecutor  on  the  failure  of  the  defendant  to 
put  bis  wife  on  the  stand  was  improper. 

2.  Criminal  law  «972l  (6)— Argnment  of  pro*- 
°  ecutor  erroneous  as  referoaoe  to  failure  of 

defendant  to  testify. 
In  criminal  prosecution,  where  the  only  oth- 
er witness  to  the  crime  was  progecutriz,  state- 
ment by  the  district  attorney  that  defendant, 
instead  of  patting  bis  wife  on  the  stand,  was 
content  to  rely  on  his  plea  of  not  guilty,  was 
improper  as  a  reference  to  the  failure  of  the 
defendant  to  take  the  stand  himself. 

Ai^>eal  from  District  Court,  Hood  County ; 
J.  B.  Keith,  Judge. 

Jasper  A.  Lankford  was  convicted  of  in- 
cest, and  he  appeals.  Reversed  and  re- 
manded. 

Henry  Zwelfel,  of  Granbury,  and  Thomp- 
son, Barwfse,  Wharton  &  (Qlner,  of  Ft 
Worth,  for  appellant 

Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 

State. 

DAVIDSON,  P.  J.    The  Indictment  charged 

appellant  with  having  committed  incest  with 
bis  daughter  on  the  19th  day  of  July,  1918. 
Her  testimony  is  to  the  effect  that  on  th^t 
day  they  went  from  their  residence  in  Hood 
county  to  the  town  of  Cleburne  to  place  her 
in  a  sanitarium  to  have  one  of  her  ovaries 
removed  by  surgical  operation.  They  went 
in  a  one-horse  buggy.  Upon  reaching  a  cer- . 
tain  gat^  her,  father  got  out  of  the  buggy  to 
open  the  gate,  and  while  at  the  gate  he 
assisted  her  out  of  the  buggy.  They  went 
behind  it  and  stood  up  In  the  middle  of  the 
road  and  had  intercourse  In  that  position. 
To  this  she  says  she  did  not  consent.  Her 
testimony  further  Indicates  that  she  protest- 
ed to  her  father.  She  says  her  father  was 
six  feet  tall,  while  she  was  only  five  feet  in 
height.  When  this  occurred,  they  went  to 
the  town  of  Godley,  in  Johnson  county. 
After  reaching  the  town  she  communicated 
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this  matter  to  a  Mrs.  Shotwell  and  Dr. 
Teater.  Dr.  Yeater  examined  her,  the 
substance  of  his  testimony  is  that  her  pri- 
vate parts  showed  to  be  enlarged  as  if  they 
had  been  accustomed  to  being  penetrated,  and 
he  found  a  dried  substance  upon  her  drawers 
which  he  took  to  be  seminal  fluid.  He  made 
no  microscopical  examination  of  It,  and 
could. not  tell  whether  it  was  or  was  not  a 
seminal  discharge,  and  that  it  could  only  be 
determij;ed  by  the  use  of  the  microscope. 
Dr.  Dabncy  also  testified  with  reference  to 
this  matter.  These  physicians  agree  la  their 
testimony  that  the  character  of  this  sub- 
stance could  not  be  determined  otherwise 
than  by  a  n^Icroscopical  examination,  and 
that  it  could  by  this  means  be  determined. 
They  both  testified  that  a  discharge  from 
the  private  parts  of  the  girl  would  make  the 
same  impress  and  would  have  about  the  same 
appearance  as  seminal  fluid.  That  there 
might  be  a  slight  difference  In  color  and  ef- 
fect, but  the  difference  could  not  be  told  with- 
out the  Investigation  mentioned.  This  In- 
vestigation was  not  made,  and  when  the  de- 
fendant purposed  to  have  It  made  the  state's 
prosecuting  officers  declined  to  permit  it.  A 
brother  of  prosecutrix  went  to  the  point  that 
she  Indicated  as  the  place  of  the  intercourse 
to  examine  to  see  if  foot  tracks  could  be  found 
in  the  road  at  that  point.  His  testimony  is  to 
the  effect  that  there  was  nothing  to  indicate 
such  footprints,  and  he  found  no  evidence  of 
them  at  the  place  pointed  out  by  the  girl. 
The  father  took  her  fromi  Godley  to  Cleburne 
and  placed  her  in  a  sanitarium.  The  opera- 
tion was  not  performed.  There  Is  evidence 
that  she  was  given  to  masturbation  and  had 
been  for  a  long  time.  This  she  admitted,  and 
also  evidence  that  long-.continued  masturba- 
tion produces  weakness  of  the  mind,  weak- 
ness of  the  body,  and  sometimes  insanity  in 
Some  form  or  another,  and  especially  pro- 
duces halludnations  in  which  the  masturba- 
tor  would  imagine  things  occurred.. which  In 
fact  did  not  occur.  There  is  a  great  deal  of 
testimony  describing  the  effect  of  masturba- 
tion, which  we  deem  unnecessary  to  state. 

[1]  It  is  also  reserved  for  revision  that  aft- 
er the  Jury  had  been  Impaneled  the  wife  of 
defendant  was  called  by  the  state  and  sworn 
as  a  state's  witness.  She  was  not  used  as  a 
•  witness  by  the  state.  During  the  examina- 
tion of  Dr.  DalMiey,  the  only  witness  placed 
upon  the  stand  by  the  defendant,  and  Upon 
cross-examination,  he  was  asked  If  he  haa 
not  told  the  wife  of  the  defendant  that  her 
daughter  was  a  good  girl  and  had  not  had 
frequent  penetrations.  This  the  doctor  de- 
nied. The  wife  was  not  offered  as  a  witness, 
but  the  matter  was  left  in  that  condition. 
The  doctor  had  testified  that  the  girl  was 
confirmed  In  her  masturbation  habits,  and 
gave  various  reasons  and  facts  and  circum- 
stances for  his  conclusion,  and  this  was  sub- 
stantiated to  some  extent  by  admissions  of 


the  girl  herself.  During  the  argument  the 
district  attorney  adverted  to  the  fact  that 
the  wife  was  there  as  a  witness  and  could 
have  testified,  but  the  defendant  did  not  see 
proper  to  place  her  upon  the  witness  stand. 
As  a  general  proposition,  the  state  may  take 
advantage  in  argument  of  the  fact  that  the 
wife  knew  facts,  and  it  was  within  the  power 
of  appellant  to  place  her  upon  the  stand,  and 
he  did  not  do  so.  There  is  another  line  of 
decisions,  however,  that  the  state  cannot 
use  the  wife's  testimony  against  her  husband, 
nor  use  her  as  a  witness.  There  is  another 
rule  of  law  dearly  recognized  that,  where 
a  fact  is  not  authorized  to  be  shown  di- 
rectly, it  cannot  be  Introduced  by  indirect 
means.  The  same  rule  that  would  exclude 
the  direct  testimony  would  also  exclude  the 
indirect  testimony  to  prove  the  same  fact. 
In  Moore  v.  State,  45  Tex.  Cr.  R.  234.  75 
S.  W.  497,  67  L.  R.  A.  499,  iOS  Am.  St.  Rep. 
952,  2  Ann.  Cas.  878,  the  district  attorney 
placed  the  wife  upon  the  stand  as  a  witness 
and  proved  by  her  that  the  defendant  had 
married  her,  the  substance  of  all  of  which 
was  that  he  had  so  married  har  to  prevent 
her  testifying  against  him,  as  she  had  been 
prior  to  hia  marriage  an  important  state 
witness.  Objection  was  urged  to  all  this,  and 
she  was  tendered  as  a  witness  to  the  de- 
fendant. The  Judgment  was  reversed.  For 
a  discussion  of  that  question  see  the  opinion 
in  that  case.  That  case  has  been  somewhat 
modified  by  subsequent  opinions,  but  they 
all  seem  to  follow  the  first  line  of  opinions 
above  mentioned ;  that  is,  that  the  state  may 
take  advantage  of  the  failure  of  defendant 
to  place  his  wife  on  the  witness  stand,  and 
discuss  that  matter  before  the  Jury.  If  the 
subsequent  cases  are  thought  to  modify  the 
Moore  Case,  supra,  to  that  extent  they  are 
correct,  but  that  rule  does  not  apply  In  a 
case  where  the  facts  and  circumstances  are 
as  depicted  by  this  record.  The  girl  placed 
her  mother  In  such  position  that  she  knew 
nothing  of  these  transactions.  She  had  not 
before  informed  her  of  the  conduct  of  her 
fatiier.  Of  course,  after  the  last  transactions 
became  public  the  wife  would  know  about  it. 
It  was  not  contended  that  the  wife  knew 
any  of  the  facts  and  circumstances  con- 
cerning either  of  the  transactions,  and  it 
seems  that  the  state  desired  to  place  defend- 
ant in  the  attitude  of  refusing  to  permit  her 
to  testify  by  placing  her  in  the  attitude  where 
she  could  contradict  or  sustain  Dr.  Dabney. 
Of  course,  fte  state  could  not  place  her  up- 
on the  stand  to  contradict  Dr.  Dabney,  and 
defendant  did  not,  and,  whether  she  was  his 
wife  or  not,  the  defendant  was  Justified  In 
reaching  the  conclusion  that  it  was  not  nec- 
essary, because  Dr.  Dabney  denied  making 
such  statement.  If  the  state  had  any  Int- 
imate testimony  by  whldi  it  could  prove  Dr. 
Dabney  had  made  such  statement  to  appel- 
lant's wife,  they  ml^ht  use  such  testimony. 
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but  could  not  Bse  On  wife's  evidence  for 
tbat  purpose.  They  did  not  offer  her  as  a 
witness,  bnt  simply  left  the  matter  in  that 
condition.  '  Upon  another  trial  these  things 
should  not  occur. 

[2]  In  this  connection  the  district  attorney, 
among  other  things.  In  lils  argument  stated: 

"Bat,  instead  of  putting  his  good  wife  on 
the  stand,  he  was  content  to  sit  still  and  rely 
in  this  case  solely  and  alone  on  his  plea  of  not 
guilty  and  put  no  witnesses  on  the  witness 
stand  except  Dr.  Dabney." 

This  is  a  quotation  from  the  speech.  Ob- 
jection was  urged  to  this  speedi  because  it 
was  an  allusion  to  the  failure  of  defendant 
to  testify.  We  are  of  opinion  this  contention 
is  correct  There  was  no  one  present,  under 
the  girl's  testimony,  except  herself  and  her 
father.  There  was  no  other  witness  who 
could  testify  as  to  those  immediate  facts. 
Dr.  Dabney  was  the  <Hily  witness  placed  up- 
on the  stand,  and  enough  of  his  testimony 
has  been  mentioned  to  show  why  he  became  a 
witness.  This  court  in  Vickers  t.  State,  69 
Tex.  Cr.  R.  628, 154  S.  W.  578,  said: 

"Tbey  tell  you  the  prosecuting  witness  has 
not  been  corroborated;  they  will  tell  you  no 
one  saw  the  act  of  intercourse,  except  the  two. 
Tis  true  that  no  one  was  present  at  the  act 
of  intercourse  but  these  two;  'tis  true  that  01- 
lie  Walston  testifies  that  no  one  was  present, 
when  the  defendant  told  her  to  take  the  turpen- 
tine, except  herself  and  the  defendant;  but, 
gentlemen,  she  had  testified  to  both  of  these 
transactions,  and  they  have  not  dared  to  put 
a  witness  on  the  stand  to  contradict  her  testi- 
mony in  any  particular." 

Judge  Harper,  writing  the  opinion,  said: 

"These  remarks  were  excepted  to,  and,  if  they 
do  not  challenge  the  attention  of  the  jury  to  the 
fact  that  defendant  had  not  testified,  we  arc 
unable  to  understand  the  Enjflish  language. 
Prosecuting  officers  should  not  thus  seek  to  in- 
directly eall  the  attention  of  the  jury  to  the  fact 
that  a  defendant  has  not  testified  in  the  case. 
This  is  a  right  given  in  law,  but  be  is  not 
bound  to  avail  himself  of  that  privilege;  and, 
If  h«  is  willing  to  rest  his  case  on  the  weakness 
of  the  state's  case,  he  has  a  right  to  do  so." 

On  rehearing  Judge  Harper  uses  this  lan- 
guage: 

"The  other  contention,  that  we  erred  in  hold- 
ing that  it  was  error  for  the  prosecuting  o£S- 
cers  to  refer  to  defendant's  faQure  to  deny  that 
he  had  sexual  intercourse  with  his  stepdaugh- 
ter, after  careful  and  thoughtful  study  of  the 
record  and  the  law  applicable  thereto,  we  are 
more  thoroughly  convinced,  if  anything,  that 
this  was  such  error  as  it  alone  ought  to  result' 
in  a  reversal  of  the  case.  In  this  case  the 
atate's  counsel  called  attention  to  the  fact  that 
no  one  was  present  when  the  act  of  inter- 
course took  place,  if  it  did  take  place,  other 
than  the  prosecuting  witness  and  appellant; 
tbat  the  prosecuting  witness  swore  positively 


that  it  did  take  place,  and  appellant  did  not 
deny  it.  Language  could  not  be  used  that  would 
more  forcibly  impress  tbat  fact  on  the  jury's 
mind,  and  it  apparently  was  done  to  aid  in  se- 
curing a  conviction  of  defendant." 

The  following  cases  may  be  dted  in  sup- 
port of  this  c(mclusion:  Miller  y.  State,  45 
Tex.  Cr.  B.  617,  78  S.  W.  611;  Williams  v. 
State,  48  Tex.  Or,  R.  76,  85  S.  W.  1144; 
Flores  v.  State,  60  Tex.  Cr.  B.  25,  129  S.  W. 
1111;  WaUace  v.  State,  46  Tex.  Cr.  B.  841, 
81  S.  W.  966;  Dawson  v.  State,  24  S.  W. 
414;  Barnard  v.  State,  48  Tex.  Cr.  R.  Ill, 
86  S.  W.  760;  Washington  v.  State,  77  S.  W. 
811;  Wingo  y.  State,  76  S.  W.  29;  Shaw  v. 
State,  57  Tex.  Cr.  R.  474,  123  S.  W.  691. 

For  the  errors  discussed  the  Judgment  will 
b^  reversed,  and  the  cause  remanded. 


WALKER  V.  STATE.     (No.  5715.) 

(Court  of  Criminal  Appeals  of  Texas.    April  7, 

1920.     Appellant's  Rehearing  Denied 

June  16,  1920.) 

1.  Animals  «=>34— Criminal  liability  under  tick 
eradloatlon  law  deflned. 

Tick  Eradication  Law  (Acto  36th  Leg. 
[1917],  c.  eo  [Vernon's  Ann.  Civ.  St.  Supp.  1918, 
arts.  7814-7314q])  doea  not  require  allegation 
and  proof  that  cattle  of  accused  were  infected 
with  ticks,  or  tbat  they  have  been  inspected, 
in  order  to  sustain  a  prosecution  thereunder. 

2.  Animals  <8=334— Statute  contemplates   free 
faoilities  for  dipping  cattle. 

Tick  Eradication  Law  (AcU  35th  Leg. 
11917],  c.  60,  S  3  [Vernon's  Ann.  Civ.  St 'Supp, 
1918,  i  7314d]),  as  amended  by  Acto  36th 
Leg.  (1019),  c.  44,  shows  a  legislative  intention 
that  facilities  for  the  dipping  of  tick-infected 
cattle  should  be  furnished  at  public  expense,  so 
that  one  required  to  pay  a  charge  for  the  use 
of  the  facilities  provided  cannot  be  prosecuted 
for  failure  to  dip  cattle  as  ordered. 

Appeal  from  Comanche  (bounty  C!oart ;  Jno. 
P.  Hoff,  Judge. 

John  Walker  was  convicted  of  violating  the 
Tick  Eradication  Law,  and  he  appeals.  Re- 
versed and  remanded. 

T.  W.  Holmes,  of  Ciomanche,  for  appellant 
Alvln  M.  Owsley,  Asst.  Atty.  (Jen.,  for  the 
State. 

LATTIMORE,  J.  Appellant  was  co'nvlcted 
for  violating  the  Tick  Eradication  Law  in  the 
county  court  of  Comanche  county,  and  given 
a  fine  of  $25. 

It  appears  that  CJomancbe  county  is  in  zone 
No.  1,  as  fixed  by  the  terms  of  chapter  60, 
Acta  of  the  Regular  Session  of  the  Thirty- 
Fifth  Legislature  (Vernon's  Ann.  Civ.  St 
Supp.  1918,  arts.  7314-731-lq)  known  as  the 
"Tick  Eradication  Law,"  and  that  on  March 
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5,  1919,  a  qaaranMne  was  fixed  upon  said 
cotmty  by  proclamation  of  the  Governor,  un- 
der tbe  provisions  of  sections  9  and  10  of  said 
a«t  (sections  7314g,  7314h).  Thereafter,  and 
In  August,  1919,  appellant  was  duly  notified  to 
appear  and  dip  his  cattle  at  a  certain  named 
vat,  and  upon  his  failure  to  comply  this  pros- 
ecution was  instituted. 

[1]  We  do  not  think  it  necessary  nnder  the 
1917  act,  to  allege  or  prove  that  the  cattle  of 
accused  were  infected  with  ticks,  or  that  they 
had  been  inspected,  a^  was  held  under  the 
1913  statute,  in  the  McQee  Case,  194  S.  W. 
652,  and  other  authorities  cited  by  appellant 
An  inspection  of  one,  or  any  number  leas  than 
tbe  whole,  could  not  determine  that  a  herd 
of  cattle  were  free  from  ticks ;  nor  would  an 
inspection  of  a  herd  at  a  given  date  determine 
that  the  premises  or  range  occupied  by  said 
cattle  were  free  from  ticks,  nor  that  such 
herd  might  not,  under  ordinary  conditions, 
be  again  Infected  by  going  upon  an  infected 
range,  or  by  having  infected  cattle  cross  or 
come  upon  their  range.  As  we  understand  it, 
tbe  purpose  of  this  law  is  to  require  the  cat- 
tle of  this  state  to  be  ao  treated  as  that  fever- 
carrying,  ticks,  etc.,  will  not  attach  them- 
selves to  such  cattle,  whenever  by  accident  or 
necessity  the  opportunity  for  contagion  arises, 
and  that  to  attain  this  end  the  Legislature 
has  8$en  fit  to  make  obligatory,  within  the 
terms  of  Ote  statute,  the  dipping  of  all  cattle 
in  this  state  in  the  kind  and  character  of  so- 
lution fixed  by  authority  of  the  agency  es- 
tablished for  tbe  execution  of  the  law,  to  wit, 
the  live  stock  sanitary  commission  of  Texas. 
The  power  to  make  this  law  is  confided  to  tbe 
legislative  branch  of  tbe  government,  and  so 
long  ia  its  terms  are  not  shown  to  be  unrea- 
sonable, or  their  execution  so  arbitrary  as  to 
seem  oppressive,  we  must  uphold  it.  We  find 
nothing  in  the  act  of  1917  which  requires  an 
inspection  of  the  premises  or  cattle  as  a  con- 
dition precedent  to  the  dipping  of  cattle,  when 
properly  notified  so  to  do. 

[2]  But  one  other  question  will  be  discuss- 
ed. Section  3  of  said  chapter  60  (section 
7314d)  was  amended  by  chapter  44,  Acts  of 
the  Reg^ular  Session  of  tbe  Thirty-Sixth  Leg- 
islature, so  as  to  read  as  follows: 

"It  shall  be  the  dnty  of  the  county  commis- 
sioners' courts  to  co-operate  with  and  assist 
the  live  stock  sanitary  commission  in  protect- 
ing tbe  live  stock  of  their  respective  counties 
from  all  malignant,  contagious,  infectious  or 
commUBicable  diseases,  whether  such  diseases 
exist  within  or  outside  tbe  county,  and  other- 
wise protect  tbe  live  stock  interests  of  their 
counties.  It  shall  be  the  duty  of  said  commis- 
sioners' courts  to  co-operate  with  tbe  live  stock 
sanitary  commlBsion  and  the  officers  working 
under  the  authority  or  direction  of  said  com- 
mission in  tbe  suppression  and  eradication  of 
fever-carrying  ticks,  and  all  malignant,  con- 
tagious, infectious  or  communicable  diseases  of 
live  stock;  provided  when  it  becomes  necessary 
to  disinfect  any  premises,  county,  or  subdivision 
of  the  county  infected  with  fever-carrying  ticks, 


'  anthrax,  hog  cholera,  glandera,  foot  and  month 
diseases,  bovine  tuberculous  or  contagious 
abortion,  under  order  of  the  live  stock  sanitary 
commission,  tbe  county  judge  of  the  county 
where  said  premises  are  located,  shall  have  such 
disinfecting  done  at  the  expense  of  the  county, 
and  according  to  the  rules  and  regulations  of 
the  live  stock  sanitary  commission,  and  the  said 
commissioners'  courts  are  hereby  witborUed 
and  empowered  and  directed  to  appropriate 
moneys  out  of  the  general  fund  of  their  conn- 
ties  for  tbe  purpose  of  constructing  or  leasing 
necessary  public  dipping  vats  within  their  coun- 
ties, and  for  the  purchase  of  dipping  material, 
and  for  tbe  constructing  of  any  other  facilities 
and  for  the  purchasing  of  any  other  materials 
for  tbe  hire  of  labor  necessary  to  destroy  the 
diseases  and  the  carriers  herein  mentioned. 
Provided  that  for  permanent  improvements 
funds  may  be  expended  out  of  the  county  per- 
manent fund." 

This  8e«ns  clearly  to  indicate  the  intention 
of  tbe  Legislature  to  make  the  matter  of  tick 
eradication  in  the  several  counties  one  for 
which  the  expense  should  be  provided  out  of 
the  various  county  funds.  The  expreasions 
"shall  have  such  disinfecting  done  at  the  ex- 
pense of  the  county^"  and  "the  said  commis- 
sioners' courts  are  hereby  authorized  and  em- 
powered and  directed  to  appropriate  moneys 
out  of  the  general  fund  of  their  counties  for 
the  purpose  of  constructing  or  leasing  neces- 
sary public  dipping  vats  within  their  counties, 
and  for  the  purchase  of  dipping  material, 
and  for  tbe  constructing  of  any  other  facili- 
ties and  for  the  purchasing  of  any  other  ma- 
terial for  the  hire  of  labor  necessary  to  de- 
stroy the  diseases  and  the  carriers  herein 
mentioned,"  would  seem  to  us  to  place  be- 
y<md  dispute  the  fact  that  after  tbe  taking 
effect  of  such  amendment  of  1919  such  disin- 
fecting, dipping,  etc.,  was  to  be  at  the  expoise 
of  the  counties.  On  his  trial  it  was  shown 
that  a  charge  of  25  cents  per  head  was  fixed 
at  the  vat  where  appellant  was  notified  to  dip 
bis  cattle.  One  of  his  defenses  was  that  be 
could  not  be  required  to  pay  this  charge,  and 
that  he  could  not  be  compelled  to  dip  his  cat- 
tle until  the  county  had  prepared  public  fa- 
cilities ;  and  he  asked  a  special  charge  to  the 
effect  that  he  could  not  be  convicted  unless  it 
was  shown  from  the  evidence  that  public  fa- 
cilities, without  charge,  were  provide^.  This 
special  instruction  the  trial  court  refused. 
Said  amendment  of  1919  wait  into  effect  in 
June  of  that  year,  and  was  effective  in  Au- 
gust, when  this  proaecutlcm  was  instituted. 
We  are  unable  to  conclude  otherwise  than 
that  such  defense  was  valid,  and  that  said 
charge  should  have  been  given.  That  the 
Legislature  intended  to  make  this  a  county 
expense  is  apparent  from  th^  language.  As 
to  whether  they  had  the  power  to  direct  such 
expenditure  of  county  funds  is  a  question 
not  before  us. 

For  the  error  mentioned,  the  Judgment  of 
the  trial  court  la  reversed,  and  tbe  cause  is 
remanded. 
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MAYES  V.  STATE.     (N*.  5794.) 

{Court  of  Gruninml  Appeals  of  Texas.    April 
21,  1920.    On  Motion  for  Rehear- 
ing, June  23,  1920.) 

1.  Criminal  law  ®=3265— Defendant,  under  bond 
at  retnrn  ef  ladlctment,  not  entitled  to  two 
days'  delay  t*  plead,  after  deiaandlng  eopy  of 
ladlotaeat. 

Under  the  statute,  where  defendant  was  at 
large  under  bond  when  Indictment  was  retnmed, 
and  had  not  been  in  jail  since  ezecating  his  first 
bond,  and  so  was  entitled  to  demand  a  copy 
of  the  indictment  at  any  time,  he  could  not  de- 
lay demanding  it  till  case  was  called,  and  then 
have  two  days  to  plead  to  it. 

2.  Crimlaal  law  «=3455— Nonexpert  can  testify 
to  woaads. 

Any  one  who  bad  seen  the  wonnds  conld 
testify  to  their  being  wounds,  and  could  de- 
scribe them,  without  the  tesUmony  being  snb- 
ject  to  the  objection  of  being  condnsions  and 
<q>inions  of  the  witness;  it  not  taking  an  ex- 
pert to  describe  a  wonnd. 

3.  Assanit  and  battery  ^=384,  87— Evidence  of 
tronMa  the  day  before  assanit  admissible  en 
aialiee  and  Motiv*. 

Bridence  of  trouble  the  day  before,  between 
the  party  assaulted  and  defendant,  daimed  to 
have  committed  the  assanit,  is  admissible  to 
■how  malice  and  motive. 

4.  Witnesses  ^948(1)— Reiativs  to  oonpeten- 
cy,  term  of  service  in  penitentiary  not  time 
between  conviction  and  time  of  testifying. 

Kelative  to  competency  of  witness  conrict- 
ed  of  felony,  his  term  of  service  in  penitentiary 
is  not  to  be  considered  time  occurring  between 
the  conviction  and  the  time  ot  his  testifying. 

5.  GrlBlnal  law  «sbI  168(3)— Defendant's  wit- 
naaa  being  allowed  to  testify,  niliags  on  qnas- 
tioas  as  to  compotsnoy  unavailing. 

Rulings  on  questions  relative  to  competen- 
cy of  defendant's  witness  because  of  conviction 
«C  felony  are  unavailing,  in  view  of  bis  having 
been  allowed  to  testify. 

6.  Assanit  and  battery  «=384— Defendant's  dls- 
ebarge  from  employment,  beeausa  of  prior 
tmufele  with  assauitad  parson,  admissible  on 
malias. 

As  besring  on  malice,  it  may  be  shown  that 
mm  a  result  of  the  trouble,  the  day  before  the  as- 
aaolt,  between  the  person  assaulted  and  defend- 
ant, charged  with  the  assault,  defendant  had 
been  discharged  from  his  employment. 

7.  Criminal  law  «s>l09l(IO)— Bill  of  excep- 
tions uaavalHng,  where  It  cannot  ba  under- 
atoad  to  wblch  part  of  reeitad  avidonce  ob- 
jaetion  is  made. 

A  bill  of  exceptions,  so  indefinite  that  It 
cannot  be  fully  understood  what  was  its  pur- 
pose and  to  which  part  of  the  testimony  set 
out,  part  of  which,  at  least,  was  admissible,  ob- 
jection was  urged,  will  not  avail. 
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On  Motion  for  Rehearing. 

8.  Criminal  law  «=»II39(S)— Conviction  not  to 
ba  disturbed  baoansa  of  oonfUoting  ovidanea 
batwaen  identity  and  ailM. 
Where  there  is  sufficient  evidence  to  iden- 
tic defendant  as  the  party  committing  the  as- 
sault, conviction  cannot  be  disturbed  because 
of   conflicting   testimony    tending  to  show   be 
was  at  another  place  at  the  time. 

8.  Assault  and  battery  <8=992— Evidsnoe  of  Iden- 
tity of  assailant  held  sufllolent. 
Evidence  held  Bu£Bcient  to  identify  defendant 
as   the  person  committing  an  aggravated  as- 
sault. 

Appeal  from  District  Conrt,  Grayson  Coun- 
ty;  F.  B.  Wilcox,  Judge. 

Otis  Mayes  was  coDvlcted  of  aggravated 
assanit,  and  appeals.    Affirmed. 

Jas.  D.  Buster  and  C.  T.  Freeman,  both  of 
Sherman,  for  appellant 

Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.,  This  conviction  was  for 
aggravated  assault 

[1]  When  the  case  was  called  for  trial,  be- 
fore announcing  ready,  defendant  filed  a  mo- 
tion stating  that  he  bad  not  been  served  with 
a  copy  of  the  indictment  and  asked  that 
he  be  so  served,  and  requested'  that  he  be 
granted  two  days  after  sndi  service  before 
being  required  to  plead  to  the  indictment 
The  Indictment  charged  him  with  assault  to 
murder.  The  bill  further  recites  that  the 
motion  was  presented  to  the  court  on  the 
9th  of  December,  1019,  and  that  he  was 
served  with  a  copy  of  said  indictment  at 
five  minutes  after  11  o'clock  the  same  morn- 
ing. Appellant  was  arrested  under  warrant 
Issued  from  the  justice  court  on  the  16th  day 
of  July,  1919,  and  was  confined  In  jail  untU 
the  lltb  of  August  1919,  at  which  date  he 
was  released  upon  bond.  The  indictment  was 
filed  on  the  12th  day  of  September,  1919. 
Upon  being  notified  of  that  fact  he  made 
his  appearance  bond  shortly  afterward,  with- 
out further  being  actually  imprisoned.  Since 
making  these  bonds  he  has  been  at  liberty, 
and  was  at  the  time  that  he  presented  his 
motion. 

Appellant  contends  that  he  was  entitled 
under  this  statement  to  have  copy  of  the 
indictment  served  upon  him  and  two  days 
thereafter  In  which  to  prepare  for  his  de- 
fense. In  support  of  this  he  cites  us  to 
Martin  v.  State,  80  Tex.  Or.  R.  108,  188  S 
W.  1000.  We  are  of  opinion  that  this  case 
does  not  'support  his  contention.  Martin 
was  Indicted  on  the  23d  of  May,  1916,  was 
arrested  the  same  day,  and  gave  bond.  A 
copy  of  the  indictment  was  not  served  upon 
him.  When  the  case  was  called  for  trial 
six  days  later,  appellant  filed  a  motion  stat- 
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Ing  that  he  had  not  been  served  with  a  copy 
of  the  indictment,  and  requested  that  the 
officers  be  required  to  deliver  him  a  certified 
copy,  and  that  he  then  be  granted  two  days 
in  which  to  plead  to  the  indictment  Had 
appellant  been  in  Jail  at  the  time  of  the 
return  of  the  indictment,  his  motion  would 
have  been  well  taken,  or  bad  he  been  at 
large,  and  not  under  bond,  at  the  time  of 
the  return  of  the  indictment,  his  motion  would 
have  been  well  taken ;  but  In  this  case  ap- 
pellant was  under  bond  at  the  time  of  the 
return  of  the  Indictment,  and  had  been  un- 
der bond  for  about  a  month.  It  seems  from 
the  bill  of  exceptions  he  voluntarily  entered 
into  bond,  without  being  actually  in  custody 
under  the  Indictment 

Under  the  statute  there  are  two  phases 
of  this  question  of  service  of  the  Indictment 
One  is  where  it  was  requisite  when  insisted 
upon  by  the  accused  before  he  can  be  placed 
upon  trial,  but  In  such  instance  he  must 
either  be  in  custody  at  the  time  of  the  re- 
turn of  the  indictment,  or  If  at  large  at  the 
time  of  the  return  of  the  Indictment  and 
not  under  bond,  then  thb  service  is  required 
by  the  statute  to  be  served  upon  him,  and 
upon  this  he  can  insist  unless  he  In  some 
manner  waives  such  ser\'ice.  Venn  v.  State, 
218  S.  W.  1060,  recently  decided.  The  other 
phase  to  the  statute  is  that,  where  the  party 
is  under  bond  at  the  time  of  the  return  of 
the  indictment,  he  may  demand  a  copy,  and 
it  would  be  error  to  refuse  it;  but  in  such 
case  it  is  not  obligatory  upon  the  clerk  to 
issue  or  the  sheriff  to  serve  such  copy,  un- 
less a  request  has  been  made  for  such  copy. 
The  statute  seems  to  draw  a  distinction  be- 
tween where  the  party  is  under  bond  at  Uie 
time  of  the  return  of  the  indictment  and 
where  such  is  not  the  case.  This  statute  is 
in  harmony  with  the  Bill  of  Rights,  wbieli 
provides  that  the  accused  is  entitled  to  have 
a  copy  of  the  pleadings  bringing  an  accusa- 
tion against  him.  In  this  particular  case 
we  find  no  error  in  the  ruling  of  the  court 
Appellant  was  under  bond  at  the  time  of 
the  return  of  the  indictment,  and  had  not 
been  in  Jail  since  executing  his  first  bond. 
He  had  a  right  to  demand  a  copy  at  any  time, 
and  here  upon  his  demand  be  was  at  once 
served  with  a  copy.  Tills  was  In  accordance 
with  the  law  as  we  understand  it  See  ReviU 
V.  State,  218  S.  W.  1044,  decided  at  the  pres- 
ent term  of  the  court 

[2]  A  bill  of  exceptions  was  reserved  with 
reference  to  some  matters  brought  out  from 
the  assaulted  party,  Stepp,  while  testifying 
for  the  state.  This  was  over  the  objection  of 
the  defendant  The  bill  of  exceptions  is  quite 
lengthy,  the  substance  of  which  is  that  Stepp 
was  permitted  to  testify  to  the  woimds  in- 
flicted upon  his  head  and  the  character  of 
the  wounds.  Two  of  the  wounds,  one  be- 
hind the  right  ear  and  one  on  top  of  the 
head,  were  infiicted,  according  to  Stepp's  tes- 


timony, by  the  defendant  with  a  blunt  in- 
strument. The  second  wound  knocked  him 
senseless.  He  described  these  wounds,  and 
also  tba;t  there  was  a  third  wound  that  was 
inflicted  npon  him  without  his  knowledge; 
that  is,  while  he  was  unconscious.  The  ob- 
jection seems  to  be  based  upon  the  general 
proposition  that  these  were  but  conclusions 
and  opinions  of  the  witness,  and  in  support 
of  this  we  are  cited  to  Conde  v.  State,  33 
Tex.  Cr,  R.  10^  24  S.  W.  4l5.  We  do  not 
understand  that  case  to  be  in  point  or  sup- 
port the  proposition.  The  witness  in  the 
Conde  Case  testified  that  he  saw  the  body 
of  deceased,  and  that  it  was  bloody  and  had 
a  cloth  of  some  character  over  the  fat», 
where  the  wounds  were  supposed  to  have 
been  Inflicted.  Under  those  circumstances 
that  witness  could  not  state  that  the  wounds 
were  inflicted  by  a  gunshot  It  was  but  a 
conclusion,  for  he  did  not  see  the  wounds. 
Had  he-  seen  Che  wounds,  the  proposition 
would  have  been  dUFerent.  It  does  not  take 
an  expert  to  describe  a  wound.  The  testi- 
mony elicited,  as  we  understand  this  bill 
of  exceptions,  from  Stepp,  vws  that  he  was 
struck  these  blows,  and  they  inflicted  wounds 
upon  his  head.  Any  witness  could  have  testi- 
fied, who  had  seen  the  wounds,  to  the  fact 
that  they  were  wounds,  and  could  have  de- 
scribed them.  There  are  other  cases  cited, 
l)e8ldes  the  Conde  Case,  bat  they  are  to  the 
same  effect 

[3]  Another  bill  of  exceptions  was  reserved 
to  testimony  In  regard  to  a  previous  trouble 
between  the  assaulted  party,  Stepp,  and  de- 
fendant, occurring  something  like  24  or  more 
hours  before  this  difficulty.  This  occurred  at 
a  station  called  Ounter.  The  occurrence  and 
some  of  the  details  of  what  occurred  betweoi 
defendant  and  Stepp  were  given.  Tbla  is 
not  an  extraneous  matter,  or  an  extraneous 
offense,  as  here  applicable.  This  testimony 
was  Introduced  to  *ow  the  relation  between 
the  parties  and  the  feeling  of  appellant  toward 
Stepp.  Evidence  that  shows  motive  or  mal- 
ice may  not  be  regarded  as  extraneous  in 
cases  of  this  sort  This  was  the  inducing 
cause,  urged  why  appellant  made  the  as- 
sault the  following  night  upon  Stepp.  We 
are  of  opinion  this  testimony  was  admissible 
to'  show  malice  and  motive. 

[4,  {]  Another  bill  of  exceptions  recites 
that,  while  the  witness  Barr  was  on  cross- 
examination  by  the  state,  he  was  permitted 
to  testify  that  he  had  been  charged  with  and 
convicted  of  a  felony  in  McLeuoan  county, 
and  that  that  felony  was  assault  with  in- 
tent to  murder.  Thereupon  defendant  took 
the  witness,  and  upon  redirect  examination 
proved  by  him  that  this  was  in  the  year  190T. 
and  that  he  was  convicted  of  assault  to  mur- 
der and  allotted  10  years  in  the  penltentiarsr. 
He  was  then  asked  by  defendant  if  he  had 
been  pardoned.  Upon  the  state's  objection, 
the  answer  was  not  permitted;  the  objection. 
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ittt 
being  that,  If  he  had  heen  pardoned,  the  par- 
don would  be  the  best  eTldence.  The  ap- 
pellant was  then  permitted  to  farther  ex- 
amine the  witness,  and  prove  by  him  he  did 
not  remember  how  long  he  had  been  out  of 
the  penitentiary,  but  said,  "About  4  years." 
The  witness,  however,  was  permitted  to  and 
did  testify.  Appellant's  contention  Is  that 
this  was  too  remote ;  that  U  bad  \}e&a  more 
than  7  years  since  witness'  conviction,  There 
is  no  evidence  In  regard  to  his  course  of 
conduct  after  he  had  be«i  released  from  the 
penitentiary,  presimiabfy  under  the  pardon. 
We  are  of  opinion  there  was  no  error  tn  the 
ruling  of  the  court  In  regard  to  this  matter. 
His  term  of  service  In  the  penitentiary  should 
not  be  regarded  In  the  time  occurring  be- 
tween the  convlctloa  and  the  time  of  his 
testlfjrlng.  It  may  be  presumed  that  the 
state  .  began  this  cross-ezatttnatlon  of  the 
witness  to  ascertain  whether  or  not  he  had 
been  pardoned,  with  a  view  of  disqualifying 
him  as  a  witness,  had  he  been  in  the  peniten- 
tiary. The  court  decided  this  matter  against 
the  state,  and  the  witness  testified.  In  or- 
deac  to  disqualify  or  render  Incompetent  the 
witness,  it  was  necessary  to  produce  the  par- 
don. This  not  being  done,  he  was  permitted 
to  testify,  and  here  the  matter  ended. 

[6}  Another  bill  of  exceptions'  recites  that 
the  state  was  permitted  to  prove  by  appellant 
that  on  account  of  the  difficulty  at  Gunter 
with  Stepp  he  was  discharged  from  the  rail- 
way seiTlce,  and  that  this  discbarge  occur- 
red In  connection  with  that  trouble.  While 
the  act  of  the  dlscfaatge  by  the  railroad 
would  not  be,  perhaps,  admissible  as  acts  of 
a  third  party.  It  was.  introduclble  in  this 
case  to  show  that  on  .account  of  this  dis- 
charge appellant  had  conceived  malice  to- 
wards Stepp,  and  that  the  difficulty  with  him 
was  the  occasion  of  such  discharge.  Whether 
it  was  the  act  of  the  railroad  or  not,  defend- 
ant and  Stepp  were  so  mingled  up  with  It, 
and  the  discharge  so  connected  with  the  diffi* 
cnlty,  that  tf  appellant  conceived  malice  to- 
wards Stepp  it  may  have  been  a  cause  for 
ma  attack  upon  him.  The  Jnry  could  so 
regard  it.  Tlds  matter  was  so  connected  with 
It  that  it  was  admissible,  not  as  ah  act  of 
tfae  railroad  people,  but  as  a  basis  why  he 
felt  ill  will  toward  Stepp  as  being  the  cause 
of  the  discharge. 

Wi  There  Is  another  bill  of  exceptions,  but 
.it  is  so  long  and  complicated  that  we  are 
unable  to  understand  exactly  what  part  of 
tbe  testimony  set  oat  in  It  was  objected  to 
and  wliat  was  not  Much  of  the  testimony 
was  admisrible,  U  not  all  of  it  This  court 
would  not  be  called  upon  to  take  a  lengthy 
bill  of  exceptions,  and  cull  from  it  such  mat- 
ters as  might  not  be  introdudUe,  when  much 
of  the  testimony  so  narrated  is  admissible. 
The  bill  is  so  indefinite  that  we  are  unable 
to  understand  fully  what  was  the  purpose  of 
the  bill  and  to  which  part  of  the  testimony 
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objection  was  really  urged;    therefore  it  is 
not  further  discussed. 

Finding  no  material  error  in  the  record, 
if  error  at  all,  we  are  of  opinion  the  Judg- 
ment should  be  affirmed;  and  it  Is  accord- 
ingly so  ordered. 

On  Motion  for  Rehearing. 

[B,  J]  On  a  former  day  of  the  term  the 
Judgment  herein  was  affirmed.  The  motion 
for  rehearing  brings  in  review  only  the  suf- 
fldoicy  of 'the  evidence  to  support  the  con- 
viction. The  punishment  was  $500  and  120 
days  in  Jail.  On  account  of  the  punishment, 
and  the  insistence  of  appellant  that  the  evi- 
dence is  not  sufficient,  we  have  given  this 
case  a  careful  revision  from  the  viewpoint 
now  presented  by  appellant 

The  question  presented  with  reference  to 
want  of  sufficient  evldoice  Is  the  identity  of 
the  attacking  party.  The  assault  occurred  at 
night,  somewhere  between  12:16  and  12:46. 
Appellant  Introduced  evidence  of  an  allbl. 
This  was  sufficient,  had  the  Jury  believed  It, 
to  have  authorized  an  acquittal.  It  is  not 
the  purpose  of  this  opinion  to  review  the 
testimony  bearing  upon  alibi.  The  conviction 
depends  upon  the  sufficiency  of  the  testimony 
to  Identify  appellant  as  the  attacking  party. 
If  this  Is  sufficient  this  court  would  not 
feel  Justified  in  reversing.  Where  there  are 
two  fact  theories,  one  which  Justified  the 
verdict,  and  the  other  upon  which  the  Jury 
could  have  acquitted,  it  Is  the  exclusive  du- 
ty of  the  Jury  to  decide.  In  view  of  that 
rule,  and  under  the  oonteotlon  of  appellant, 
some  of  the  pertinent  testimony  wlU  be  col- 
lated. 

There  had  been  trouble  between  appellant 
and  the  assaulted  party  at  a  little  station 
called  Gunter  on  the  train  en  route  from 
Ft.  Worth  to  Sherman.  Both  men  were  rail- 
road employes.  Appellant  was  not  an  em- 
ployC  on  that  particular  train,  but  the  assault- 
ed party,  Stepp,  was.  Quoting  from  Stepp's 
testimony,  after  narrating  the  trouble,  he 
says: 

"We  came  on  to  Sherman,  and  I  do  Hot  know 
whether  the  defendant  came  on  that  train.  I 
did  not  see  liim  any  more.  We  i;ot  to  Sherman 
about  7:30  a.  m.  on  the  morniDg  of  the  ICth  of 
July,  and  I  did  not  see  the  defcodant  during 
that  day.  It  was  along  about  12:30  on  the 
morning  of  the  17th  when  I  next  saw  him,  as 
near  as  I  remember,  and  that  was  just  before 
be  struck  me  in  the  back  of  the  head.  That 
was  at  the  roundhouse  in  Sherman,  Grayson 
county,  Tex.  I  was  oiling  the  engine  around, 
preparing  the  engine  for  the  trip.  I  had  died 
the  right  side,  and  came  around  on  the  left  side 
of  the  engine — ^that  is,  the  fireman  aide  of  the 
engine — to  oil  that  ^de,  and  I  was  oiling  the 
eccentric  there,  and  I  heard  some  little  noise 
behind  me.  I  didn't  know  what  it  was,  bat. 
anyway  I  looked  back  over  my  shoulder  Uke, 
and  kind  of  turned  my  shoolder  a  little  bit, 
and  he  struck  me  over  the  right  ear.    H«  didn't 
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get  a  Terr  Soo^  Uck  from  that,  but  enough 
to  kind  of  stun  me,  to  knock  me  ont  of  bal- 
ance. And  the  next  lick  I  got  was  on  top  of 
the  bead  with  some  kind  of  blunt  instrument. 
I  couldn't  see  what  it  was  ezactl; ;  looked  more 
like  a  brake  club  or  coupling  pin.  That  is  the 
last  thing  I  remember  of  that  night  In  oil- 
ing the  engine,  we  have  an  oil  can  in  the  right 
hand,  if  the  man  ia  right-handed,  and  a  big 
torch  in  the'  left  hand  for  light.  I  am  right- 
handed,  and  at  that  time  I  had  the  oil  can  in  my 
right  hand  and  the  torch  in  my  left  hand.  The 
torch  is  made  of  tin,  and  so  big  around  at 
the  bottom,  and  kind  of  funnel-shaped.  It  is 
about  12  inches  around  at  the  bottom,  and 
about  4  inches  at  the  top,  with  a  spout  for  a 
wick  that  contains  oil— coal  oil— to  make  a 
light.  The  torch  has  a  handle  to  hold  to,  and 
makes  a  light  about  the  size  of  a  man's  head; 
makes  a  very  good  light,  if  you  hare  got  oil 
in  it.  I  had  a  good  light,  a  very  good  torch, 
at  that  time;  a  man  could  see  how  to  read  or- 
ders by  that  torch  any  time  at  night.  At  the 
time  I  turned  around  and  saw  the  defendant  on 
my  left,  I  had  the  torch,  and  it  gaye  me  light 
enough  to  see  the  defendant,  and  there  was  also 
an  arc  light  there,  too,  that  also  gives  light. 
The  defendant  was  dressed— the  best  I  re- 
member, he  had  on  a  black  hat,  and  had  on  a 
kind  of  blue  OTeralls,  it  looked  like,  if  I  am  not 
mistaken,  his  working  clothes.  The  first  lick 
that  he  struck  me  was  over  the  right  «ar; 
there  is  a  scar  there,  and  there  is  one  on  top 
^  my  head,  too;  you  can  feel  it,  besides  that 
one  in  my  forehead.  The  first  blow  back  of  my 
head  was  more  of  a  glancing  lick  than  a  direct 
blow.  I  kind  of  ducked  my  head.  The  first 
blow  knocked  me  down  partly,  and  staggered 
me.  It  was  a  very  little  while  after  that  first 
blow  until  I  was  staggering  that  I  was  struck 
another  blow  on  top  of  the  head,  and  there 
is  a  very  long  scar  up  there,  about  six  inches, 
•  .•  •  I  couldn't  say  that  I  was  angry  with 
the  man  after  the  trouble  was  over  at  Gunter, 
but  I  did  not  see  the  man  any  more  until  the 
morning  of  the  17th,  about  12:30  o'clock,  as 
near  as  I  remember.  I  have  no  means  at  all 
of  guessing  the  time  of  day  as  12  o'dock:  only 
we  are  called  for  12:45,  and  118  is  due  here 
at  12:15,  and  I  was  just  talking  to  the  engi- 
neer as  he  came  in  on  the  118.  I  could  not 
say  whether  118  came  in  on  time  that  night, 
or  whether  it  was  5  or  10  minutes  late.  *  •  • 
I  know  that  this  is  the  man  who  struck  me. 
I  could  not  be  mistaken  about  it." 

Tbls  witness  stated  he  had  not  told  any- 
body until  the  day  before  he  was  testifying 
as  to  who  It  was  that  struck  him.  Up  to 
that  time  he  denied  knowing  who  it  was; 
that  he  first  told  Mr.  Oafford  that  he  knew 
appellant  was  the  man  who  struck  him.  Fur- 
ther testifying  he  states: 

"At  the  time  I  beard  the  noise  and  looked 
around,  the  best  I  remember  the  party  was 
about  three  feet  from  me— three  or  four  feet, 
I  couldn't  say  the  exact  distance.  I  was  fac- 
ing north,  and  he  was  south  of  me;  as  nearly 
due  south  as  I  could  state.  I  was  oiling  the 
engine,  and  was  standing,  yon  might  say,  erect. 
I  was  oiling  the  eccentric.  I  was  not  oiling 
any  one  thing  when  I  beard  this  noise,  bat  I 


was  generally  oiling  the  engine.  I  was  actual- 
ly emptying  oil  from  my  oil  can  on  some  part 
of  the  engine  when  I  heard  the  noise.  My  lamp 
was  in  my  left  hand.  I  could  not  say  how  far 
the  lamp  was  from  the  point  of  the  engine  that 
I  was  oiling;  it  was  over  two  feet;  it  might 
have  been  doser;  that  is  very  hard  to  say, 
exactly  the  distance  a  band  would  hold  a  lamp 
from  the  engine.  As  to  how  long  it  was  after 
I  glanced  backward  before  the  blow  was  struck, 
I  will  say  that  it  was  just  immediately,  I  looked 
around,  and  the  blow  was  struck.  In  other 
words,  the  act  of  glancing  backward  and  the 
receipt  of  the  blow  on  the  right  side  of  my  bead 
was  about  at  the  same  instant,  and  as  I  saw 
the  blow  coming  I  ducked  my  head  like  that, 
and  caught  the  blow  right  over  the  right  arm. 
I  seen  him  as  I  looked  over  my  shoulder,  and 
I  dudced  my  head  just  about  the  same  time,  or 
just  immediately  afterwards.  In  other  words, 
at  the  time  I  heard  the  distnrbance,  the  blow 
was  in  motion,  and  was  in  the  act  of  (ailing 
upon  my  head,  but  had  not  quite  reached  my 
bead  at  that  time,  as  I  saw  him.  *  *  *  At 
the  time  I  saw  the  man  wlio  was  making  this 
blow,  he  had  already  begun  the  stroke,  and  I 
saw  him  just  a  momebt  before  it  Iiit.  I  saw 
the  man  who  hit  me,  and  the  blow  was  in  mo- 
tion. That  is  the  answer. I  gave  you  a  while 
ago.  I  am  not  a  bit  ia  the  worid  mistaken 
about  that.  The  best  I  remember  the  man 
had  on  a  black  bat,  He  had  on  a  black  hat,  a 
medium  size  hat;  as  to  whether  it  was  a  derby, 
a  stiff  hat,  or  soft  hat,  I  did  not  examine  it 
and  I  could  not  say  whether  it  was  stiff,  soft, 
or  what  it  was.    It  was  not  a  straw  hat" 

On  the  identiflcftttan  of  the  defendant  this 
is,  in  the  main,  the  evidence.  There  was  no 
question  of  the  fact  that  Stepp  was  assanlted 
by  some  one,  and  that  bis  skull  was  frac- 
tured, and  he  was  rendered  unconscious  un- 
til perhaps  in  October — at  least  a  considera- 
ble length  of  time.  If  this  evidence  is  snffl- 
deOt  to  identify  appellant  as  the  assaulting 
party,  the  Judgment  should  be  affirmed,  so  far 
as  that  question  is  canc»Ded.  The  witness 
is  positive  as  to  the  idoitity  of  the  defendant 
The  Jury  believed  Stepp's  testimony  as  to 
the  identity  of  the  appellant  as  the  assanlt- 
ing  party.  With  this  evidence  in  the  record, 
we  would  not  feel  justified  In  saying  the 
Jnry  was  not  authorized  to  disbellevB  appel- 
lant's alibi.  Appellant  introduced  evidence 
whid),  if  brilcTed  by  the  Jury,  would  have 
tended  to  Show  that  he  was  at  a  different 
place.  He  claimed  he  was  at  tbe  depot,  s<Mne- 
thing  like  three-quarters  of  a  mile  from  the 
place  of  assault,  at  SDch  time  as  he  could 
not  have  been  at  the  roundhouse  and  com- 
mitted the  assault  The  time  fixed  is  larei  - 
ly  a  matter  of  deduction,  drawn  from  drcum- 
stances  and  Incidents  upon  whldi  the  wit- 
nesses base  their  concluBl<m.  ORils  was  all 
before  the  jury.  We  are  of  opinion  that,  as 
this  case  is  presented,  we  would  not  be  Justi- 
fied in  reversing  on  the  <iuestl<Ri  submitted 
and  discussed. 

The  motion  for  rehearing  will  therefore  be 
overruled. 
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SHRUM  V.  STATE.     (No.  5712.) 


(Conrt  of  Crfaainal  Appeal*  of  T«xai.    AprO 

21,  1920.    On  Motion  for  Behearing, 

June  16,  1820.) 

1.  HoMldio  «s>340(3)— Failara  te  aieatloi  it- 
feasant's  right  to  shoot,  froai  vlewpolat  of 
manalaaghter.  If  he  suffered  paJn  from  being 
shot,  BOt  erroneous. 

In  a  homicide  case,  where  defendant's  tes- 
timony tended  to  abow  that  he  shot  in  self- 
defense,  and  manslaughter  was  brought  in  is- 
sue bj  testimony  indicating  that  defendant  was 
the  aggressor,  defendant  cannot  complain,  where 
the  court  correctly  charged  on  his  right  of  self- 
defense,  that  it  did  not  specifically  mention  that 
he  bad  the  right  to  shoot,  from  the  Tiewpoint 
of  aandani^ter,  if  he  suffered  pain,  etc.,  on 
being  shot,  for  each  an  instruction  would  have 
been  an  undue  limitation  on  the  right  of  self- 
defense. 

2.  Criminal  law  «ss>823(6)— Where  court  gave 
iMtmotlon  as  to  right  to  plekot,  oto.,  falliiro 
of  aaia  ehargo  to  troat  tho  sabjeet  aot  or< 
ror. 

In  a  prosecution  for  homicide,  where  de- 
fendant, a  striker,  killed  a  guard,  defendant 
cannot  complain  that  the  main  charge  failed  to 
treat  of  his  right  to  picket,  etc.,  where  his 
request  dealing  with  the  subject  was  given. 

3.  Homicide  <S=>300(7)— Evideae*  soMoient  to 
preseat  Issue  of  provoking  difficulty. 

In  a  prosecntioD  for  homicide,  evidence 
tending  to  show  that  defendant  provoked  difi- 
culty  held  sufficient  to  authorize  the  court  to 
limit  the  right  of  self-defense  by  charging  on 
the  provoking  of  the  difficulty. 

On  Motion  for  Rehearing. 

4.  Criminal  law  <8=9ll24(4)— Where  affidavit  as 
to  newly  discovered  evidence  did  not  appear 
la  the  record,  tho  matter  will  not  be  reviewed. 

■Where  an  affidavit  containing  alleged  newly 
discovered  evidence  claimed  to  be  attached  to 
the  motion  for  new  trial  did  not  appear  in  the 
record,  denial  of  defendant's  motion  on  the 
sroood  of  newly  discovered  evidence  vriU  not 
be  reviewed  on  appeaL 

5.  Criminal  law  «=3424(5)— Acts  of  defendant's 
companions  after  myrder  held  admissible. 

Where  defendant  accompanied  by  two  oth- 
er strikers  went  to  a  point  where  persons  in  the 
master's  employment  were  at  work,  and  as  re- 
sult of  a  difficulty  killed  a  guard,  testimony  by 
a  police  officer  that  when  he  arrived  at  the 
scene  he  arrested  one  of  defendant's  compan- 
ions, who  had  the  big  end  of  a  billiard  cue  in 
bis  hand,  was  admissible  as  part  of  the  res 
gest«,  despite  dsfendant'o  contention  that  he 
and  his  companions  went  to  scene  of  homicide 
for  purpose  of  peacefully  picketing,  and  that 
tbey  were  assaulted;  the  state  being  entitled 
to  introduce  contradicting  evidence  that  defend- 
ant's companions  attacked  perpon  working  with 
bludgeons. 
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«.  Criminal   law  «=9424(5)  —  Evidonoo  that, 
when  police  arrived,  defendant's  oompanioa 
was  armed  with  club,  admissible. 
Where  defendant,  who  with  other  strikers 
had  gone  on  an  alleged  picketing  expedition, 
etc.,  shot  deceased,  a  guard,  the  fact  defend- 
ant's eompaaion  had  dropped  the  billiard  cue, 
and  picked  it  up  jnst  as  police  arrived,  did  not 
render  inadmissible   testimony   that   the   com- 
panion had  the  cue  in  his  hand;    it  being  the 
state's  version  that  defendant  and  companions 
went  to  the  scene  of  the  difficulty  and  began  at- 
tacking persons  at  work. 

7.  Criminal  law  «S9423(3)— Tosttmony  that  de- 
fendant's companion  began  attacking  persons 
at  work  held  admissible. 

Where  defendant,  a  striker,  killed  a  guard, 
testimony  that  defendant's  companion,  who  ac- 
companied him  to  the  scene  of  the  difficulty,  on 
arriving  there  attacked  persons  at  work  with 
bludgeons,  was  admissible. 

8.  Criminal  law  ies>l09i(8)— Bill  of  exceptions 
must  show  that  there  was  not  testimony  Jus- 
tifying remarks  of  eoonsei. 

Bills  of  exceptions,  complaining  that  re- 
marks by  counsel  were  unsupported  by  the  evi- 
dence, must  show  that  there  was  no  evidence 
which  justified  the  remarks,  and  are  insufficient, 
where  the  statements  of  counsel  were  not  veri- 
fied, otherwise  than  by  statement  of  court  that 
he  instructed  jury  not  to  consider  the  remarks; 
the  mere  objection  that  the  testimony  did  not 
justify  the  remarks  not  being  sufficient. 

9.  Criminal  law  «=>4I3(2)  —  Where  defendant 
flod  from  soone  testimony  that  he  offered  to 
allow  a  friend  to  surrendsr  him  Inadmissible. 

Where,  after  the  shooting,  defendant  left 
the  scene  of  difficulty,  going  to  his  parents' 
home,  some  miles  distant,  and  defendant  ex- 
plained his  flight  by  testimony  that  his  mothier 
was  ill,  testimony  that  he  told  the  friend  who 
was' carrying  him  away  that  he  would  allow  the 
friend  to  surrender  him  and  collect  the  reward 
was  properly  rejected  as  a  self-serving  declara- 
tion. 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   C.  A.  Pippen,  Judge. 

AI  Sbrtim  was  convicted  of  manslaughter, 
and  he  appeals.    Affirmed. 

Mike  T.  Uvely,  Pudcitt,  Mounts  &  New- 
berry, Oscar  H.  Calvert,  and  Baskett  &  De 
Ijee,  all  of  Dallas,  for  appellaut. 

Alvin  M.  Owsley,  Asst  Afly.  Oeo.,  for  tbe 
State. 

DAVIDSON,  P.  J.  This  CMivictlon  was  for 
manslaughter;  the  term  of  punishment  being 
assessed  at  three  years  in  tbe  penitentiary. 

The  court  charged  upon  murder,  man- 
slaughter, self-defense,  and  provoking  a  dUS- 
culty.  The  charge  on  self-defense  was  from 
the  standpoint  of  apparent  and  real  danger 
as  presented  to  defendant's  mind  at  the  time 
of  the  occurrence.  This  included,  not  only 
the  danger  from  an  attack  by  deceased,   but 
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aI«o  another  party  who  was  with  him.  The 
Jury  was  informed  that,  if  defendant's  life 
was  in  danger  from  either  standpoint,  he 
would  be  entitled  to  his  protection  nnder 
the  law  of  self-defense.  The  charge  to  the 
jury  was  not  limited  to  the  act  of  deceased, 
but  Included  those  who  were  acting  witli 
him.  If  such  facts  were  shown.  The  theory 
of  the  defense  was  that  he  was  shot  at  and 
shot  by  two  men,  deceased  being  one  and 
aided  by  another  party,  both  firing  shotguns ; 
that  they  were  In  a  truck  owned  by  the  elec- 
tric company,  for  whom  the  deceased  and 
others  were  worlclng;  that  these  parties  had 
been  employed  by  the  company,  and  in  such 
employment  were  working  In  the  business 
of  the  company;  and  that  their  employment 
arose  out  of  the  fact  and  on  account  of  a 
strike  by  those  who  had  been  theretofore  em- 
ployed by  the  company.  There  was  a  strike 
by  other  employes,  and  what  defendant  terms 
a  sympathetic  strike  by  others  engaged  In 
same  character  of  work,  but  not  embraced 
among  the  strikers,  and  that  those  who  were 
favoring  the  strike,  and  aiding  and  engaged 
In  it,  did  what  they  called  "peaceful  picket- 
ing" ;  that  is,  they  would  go  to  the  employes 
of  the  company,  who  had  taken  the  places  of 
the  strikers  as  employes,  and  talk  with  them 
and  persuade  them  If  they  could— at  least, 
sought  to  persuade  them — to  quit  working 
for  the  company  and  Join  In  the  strike. 
^ere  bad  been  some  trouble  arising  be- 
tween the  employes  of  the  company  who 
were  substituted  for  strikers  and  the  strik- 
ers. The  company  also  employed  parties 
who  are  denominated  guards,  and  they  were 
armed. 

On  the  morning  of  this  trouble  appellant 
and  two  others  went  to  the  scene  of  the  diffi- 
culty for  the  purpose  of  engaging  in  this 
peaceful  picketing.  Defendant  carried  a 
shotgun,  and  It  seems  from  the  record  the 
other  two  carried  bludgeons.  Upon  arriving 
at  the  scene  of  the  trouble,  and  where  the 
employes  were  at  work,  two  of  the  parties 
left  the  car,  in  which  they  accompanied  ap- 
pellant, AviS.  engaged  in  trouble  or  difficulty 
with  one  or  more  of  the  employes,  striking 
with  a  club.  This  seems  to  have  precipitated 
the  difficulty,  and  the  shooting  began;  sev- 
eral shots  being  fired.  Appellant  was  stand- 
ing at  his  car  at  the  time  of  the  difficulty, 
and  bis  contention  is,  supported  by  hlB  evi- 
dence, that  while  standing  there  he  was  shot 
at  by  deceased  and  another  man,  who  was  In 
a  truck  owned  by  the  company,  that  they 
struck  him  in  two  or  three  places,  and  that 
he  returned  the  fire,  killing  the  deceased,  and 
that  there  were  a  number  of  shots  fired. 
The  theory  of  the  state  was  that  appellant, 
as  soon  as  be  reached  the  point  where  his 
car  was  stopped.  Just  across  the  street  from 
the  truck  and  the  employes  of  the  company, 
jumped  from  his  aoto  and  shot  deceased, 
and  the  shooting  became  general,  and  that 


the  two  other  men  who  went  down  the  street 
engaged  in  a  difficulty  with  anothw  employe 
of  the  company ;  that  these  three  men  went 
fr<HB  a  point  in  the  city  to  where  fliese  par- 
ties were  at  work,  and  immediately  upon  ar- 
riving there  this  series  of  difficulties  oc- 
curred— the  state's  theory  being  that  they 
went  for  that  pnrpose,  and  that  they  were 
all  participants  or  conspirators  in  what  was 
done.  Appellant  testified  he  carried  his  gun 
to  protect  himself  In  case  of  trouble,  as  there 
had  been  trouble  between  the  guards  em- 
ployed by  the  company  and  some  of  the 
"peaceful  picketing"  strikers,  and  that  be 
carried  this  gun  to  defend  in  case  an  attack 
was  made  upon  him  by  those  people. 

[1]  An  exception  wis  reserved  to  the 
court's  charge  on  manslanghter,  because  it 
did  not  specifically  mention  that  appellant 
had  the  right  to  shoot,  from  the  viewpoint  of 
manslaughter,  if  the  shots  of  the  others  pro- 
duced pain  or  bloodshed.  We  are  of  <^tnioa 
this  contention  is  wlthont  merit.  If,  as  ap- 
pellant contended,  he  was  fired  at  by  the 
other  two  parties  trom  the  truck  vritb  double- 
barrel  shotguns  at  close  range,  and  he  Bred 
in  return  to  protect  his  life,  the  question 
would  be  purely  self-defense,  and  to  have 
carved  out  of  this  testimony  as  a  ftict  that 
he  was  struck  several  times,  and  make  that 
the  cause  of  manslaughter,  would  have  re- 
sulted, upon  exception,  in  a  reversal  of  the 
case,  if  the  court  had  limited  his  right  of 
self-defense  by  such  charge  on  manslaughter. 
There  was  no  question  of  the  fact  that  the 
shooting  occurred.  The  issue  between  them 
was.  Who  began  this  shooting?  The  state's 
evidence  clearly  shows  appellant  began  shoot- 
ing at  once  upon  reaching  the  scene,  and  the 
employes  or  guards  shot  in  self-defense.  His 
theory  was  that,  when  the  difficulty  occurred 
down  the  street  where  his  two  comrades 
struck  the  employ^  with  a  billet,  this  pro- 
ducea  the  occasion  of  the  shooting,  and  that 
he  was  then  acting  in  self-defense;  that  he 
was  not  engaged  In  nor  acting  in  ccmcert  nor 
agreement  with  those  who  struck  the  men 
down  the  street.  His  defensive  tbeory  seems 
to  exclude  the  idea  of  assault  on  him  for  any 
other  purpose  except  that  of  killing  him  by 
shooting  him  with  a  couple  of  shotguns. 
This  was  a  direct  attempt  from  his  viewpoint 
to  take  his  life,  the  parties  being  in  such  re- 
lation to  his  person  that  it  could  be  done, 
and  but  for  the  protection  of  the  auto  he 
would  have  been  killed.  This  would  exclude 
aggression  on  the  part  of  appellant,  and 
place  it  entirely  upon  deceased  and  his  com- 
panions. If  the  state  was  right,  it  wotild 
place  the  aggression  on  the  part  of  appellant 
In  connection  with  their  purpo^  in  going  ont 
there,  and  this  difficulty  between  his  two 
companions  and  the  men  engaged  In  the 
trouble  when  th^y  were  struck  with  the  clubs. 
The  court,  however,  charged  on  manslaogh- 
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ter,  farorably  to  defendant,  and  the  Jury 
found  In  his  favor,  acqnlttlng  him  of  murder. 
Ihe  charge  on  self-defense,  in  this  connec- 
tion, was  based  npon  the  proposition  and 
theory  that  appellant  was  shot  by  deceased 
and  his  companions  at  close  range,  and  with 
shotguns,  and  that  they  .continued  to  shoot, 
and  did  fire  several  shots.  It  occurs  to  us. 
If  the  charge  8x>ecifled  pain  and  bloodshed  un- 
der such  circumstances,  it  would  have  been 
an  unsafe  limitation  upon  appellant's  right 
under  hla  theory,  and  would  practically  have 
deprived  him  of  his  self-defense  theories. 

Nor  do  we  thlnli  there  was  any  merit  in 
appellant's  contention  that  the  court  limited 
self-defense  as  only  against  the  deceased. 
The  court  expressly  Instructed  the  Jury  that 
he  had  a  right  to  shoot  in  self-defense,  not 
only  against  deceased,  but  any  other  person 
who  was  engaged  in  shooting  at  him.  Excep- 
tion by  appellant  to  the  charge  is  not  sus- 
tained by  the  expressions  in  the  charge.  The 
court  instructed  the  Jury  that  appellant  had 
the  right  of  self-defense  if  assaiilted  by  de- 
ceased or  any  other  person,  etc. 

[2, 3]  Another  exception   was  reserved  to 
the  charge  because  It  did  not  Inform  the  Jury 
appellant  had  the  legal  right  to  go  to  the 
scene  of  the  killing  for  the  purjiose  of  picket- 
ing or  talldng  to  the  employes  of  the  com- 
pany. In  order  to  Induce  them  to  quit  work 
and  Join  in  the  strike.     The    court   In  the 
main  charge  did  not  'so  Instruct  the  Jury, 
but   gave   appellant's   requested    Instruction 
presenting  not  only  that  question,  but  further 
that  he  had  the  right  to  arm  himself,  etc., 
and  to  go  to  the  place  where  the  trouble  oc- 
curred, and  to  defend  himself  against  any 
attack  that  might  be  made  upon    him,  and 
that  such  action  would  not  abridge  his  right 
of  self-defense.    His  theory  of  the  case  was, 
and  he  so  testified,  that  he  went   there  to 
I>eacefully  talk  to  these  people  and  to  Indnce 
them  to  quit  work,  and  in  so  doing  armed 
himself  to  protect  his  person  from  any  as- 
sault that  might  be  made  against  him.    The 
charge  as  given  is  in  accordance  with  the 
rule  laid  down  In  Shannon  v.  State,  35  Tex. 
Cr.  K.  2,  28  S.  W.  687,  60  Am.  St.  Kep.  17. 
This  case  has  been  followed  by  numerous 
cases.    He  also  gave  another  special  charge, 
requested  by  appellant,  that  although  he  went 
with  Rob  Roy  and  Bohanan  to  the  place  of 
tlie  trouble,  and  that  though  they  engaged 
in  a  comtmt  with  a  employe  of  the  company, 
be  (ajtpellant)  would  not  be  responsible  unless 
so«di  conduct  was  a  part  of  the  agreement  to 
do  what  was  done,  and  that  if  they  engaged 
In    an  independent  enterprise  of  this    sort 
witbont  his  concurrence  or  knowledge,  that 
be  would  not  be  responsible  for  it,  and  the 
Jary  should  find  him  not  guilty  from  that 
Fle-wpoint,  if  they  fonnd  the  facts  as  Indi- 
cated in  the  charge.    He  also  Instructed  the 
Jary   that,  if  appellant    shot  originally  in 
self-defense,  he  bad  a  right  to  continue   to 
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shoot  until  all  danger  wa»  passed.  Nor  do 
we  think  there  was  error  in  the  court's 
charge  npon  the  issue  of  provoking  a  diffi- 
culty. We  think  this  question  was  in  the 
case,  as  shown  by  the  testimony,  even  tliat 
Introduced  by  the  appellant.  The  only  rea- 
son why  this  question  was  net  In  the  case 
would  arise  from  the  fact  tliat  appellant  was 
the  aggressor  from  the  beginning  and  pushed 
the  difficulty  to  its  final  conclusion.  This  he 
denied,  claiming  that,  while  he  went  there, 
he  did  not  go  for  the  purpose  of  bringing  on 
the  difficulty,  but  to  defend  himself  in  case 
it  was  brought  upon  him  without  legal  ex- 
cuse. The  court's  charge  on  provoking  a 
difilculty,  we  think,  was  called  for  by  the 
facts,  and  it  was  a  correct  charge;  that  Is, 
it  charged  both  the  theory  of  provoking  a 
difficulty  for  the  purpose  bt  killing,  or  for 
the  purpose  of  not  killing.  Upon  this  theory 
of  the  case  manslaughter  became  an  Issue, 
and  not  only  was  it  an  issue,  but  provoking 
the  difficulty  was  In  the  case  by  reason  of 
the  facts  pertaining  to  self-defense.  The 
facts  authorized  the  court'  to  limit  and 
abridge  the  right  of  self-defense  by  a  charge 
on  provoking  the  difficulty.  If  the  Jury  should 
take  that  view  of  the  testimony.  The  evi- 
dence suggested  the  issue.  We  are  of  opin- 
ion that  this  case  was  fairly  tried,  and  with- 
out reversible  error. 
The  Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

On  a  former  day  of  the  term  the  Judgment 
herein  was  affirmed.  It  Is  now  urged  tliat 
the  court  committed  error  in  various  and 
sundry  ways  in  the  affirmance.  It  ii  not  the 
purpose  of  this  opinion  to  review  the  ques- 
tions decided  In  the  original  opinion  with 
reference  to  diarges. 

[4]  Appellant  complains  that  the  court 
was  in  error  in  not  reversing  the  Judgment 
on  the  ground  of  newly*  discovered  evidence 
as  shown  by  the  affidavit  of  Parlclnson  at- 
tached to  the  motion  for  a  new  trial.  We 
have  examined  this  motion  for  new  trial, 
and  fail  to  find  such  affidavit  signed  by  Park- 
inson. This  matter  was  examined  before  the 
original  (pinion  was  written..  As  we  under- 
stand the  original  presentation  of  the  case 
to  this  court  claimed  newly  discovered  testi- 
mony was  supported  by  the  affidavit  of  Har- 
rington. We  failed  to  find  an  affidavit  of 
Harrington  in  the  record,  and  the  question 
was  not  discussed. 

[6]  There  is  a  bill  of  exceptions  to  the  In- 
troduction of  testimony  of  the  witness  As- 
kins,  a  police  officer,  who  testified  that  he 
went  to  the  scene  of  the  killing;  that  it  took 
him  about  three  minutes  after  he  received 
the  call  to  ride  to  the  scene  of  the  difficulty ; 
that  when  he  arrived  he  arrested  a  man  by 
the  name  of  Rob  Roy,  who  had  on  a  soldier's 
uniform,  and  also  had  the  big  end  of  a  bll- 
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Hard  cue  In  'hiB  hand.  The  court  Bays  he  ad- 
mitted this  as  a  circumstance  to  identify  Rob 
Roy  as  the  person  who  struck  Allen  Le  Oroy 
with  a  billiard  cue.  The  evidence  shows  that 
appellant,  Roy,  and  Bohanan  went  In  a  car 
driven  by  appellant  to  the  scene  of  the  homi- 
cide, as  appellant  says,  for  the  purpose  of 
"peacefully  picketing."  There  seems  to  have 
been  a  strike  on  hand,  and  their  purpose  was 
to  induce  these  people  to  Join  the  strike.  The 
assaulted  parties  were  in  the  employ  of 
the  telephone  company.  Immediately  upon 
reaching  the  scene,  the  state's  theory  of  the 
case  is  that  Roy  and  Bohanan  alighted  from 
the  car,  went  down  a  short  distance  to  where 
Le  Croy  and  Ballard  were  at  work  for  the 
telephone  company,  and  that  Le  Croy  was 
struck  by  Roy  with  the  butt  enA  of  a  billiard 
cue  or  a  dub,  and  that  Ballard  was  struck 
at  by  Bohanan,  and  at  the  time  this  occurred 
appellant  fired  upon  and  killed  Fisher.  A 
few  minutes  afterwards  Officer  Askins  ar- 
rived and  arrested  Rob  Roy.  He  had  the  big 
end  of  a  billiard  cue  in  his  hand.  This  testi- 
mony was  admissible,  even  as  a  part  of  the 
res  gestie.  Appellant  seems  to  predicate  his 
Idea  of  the  inadmissibility  of  this  testimony 
upon  the  theory  that  he  and  his  friends  only 
went  out  there  on  a  peacefully  picketing  mis- 
sion, and  not  for  the  purpose  of  engaging  In 
serious  trouble,  imless  they  were  attacked  by 
the  employes  of  the  telephone  company. 
That  was  their  view  of  the  case,  but  it  afCord- 
ed  no  ground  of  objection  to  the  state's  tes- 
timony which  showed  the  contrary.  These 
were  matters  for  the  consideration  of  the 
Jury,  and  not  the  subject  of  objections  to  the 
admission  of  testimony. 

[I]  There  is  also  a  suggestion  that  after 
Roy  struck  Le  Croy  and  knocked  him  down, 
that  he  dropped  the  billiard  cue,  and  Just 
about  the  time  that  Askins  undertook  to  ar- 
rest him  he  picked  It  up.  We  do  not  think 
this  affords  any  objection  to  the  introduction 
of  the  testimony.  It  would  make  no  differ- 
ence BO  far  as  the  attack  upon  Le  Croy  was 
concerned  whether  he  afterwards  threw  the 
billiard  cue  down. 

[7]  It  is  also  urged  as  error  that  the  state 
was  permitted  to  show  that  the  two  parties 
carried  by  appellant  in  his  car  to  the  scene 
of  the  tragedy  went  to  where  Le  Croy  and 
Ballard  were  at  work  near  by  and  assaulted 
them  with  clubs;  one  striking  !«  Oroy  and 
the  other  striking  at  Ballard.  The  Judge 
would  not  certify  to  the  correctness  of  the 
alleged  statement  set  out  in  the  bill  of  ex- 
ceptions as  shown  by  hia  qualification.  He 
says  the  evidence  was  ample  to  show  that 
the  matters  occurred  as  Indicated.  We  are 
of  opinion  there  could  be  no  valid  objection 
to  the  introduction  of  this  testimony.  This 
was  bnt  part  of  the  testimony  r^ed  on  to 
show  the  converse  of  appellant's  contention 
of  peaceful  picketing.    It  was  admissible  for 


the  state  to  show  that  these  parties  wbo 
went  to  the  scene  of  the  trouble  in  the  car 
with  appellant  left  the  car  immediately 
upon  it  stopping  at  the  point  it  did  stop,  and 
in  going  to  and  maldng  an  assault  upon  these 
two  employes  of  the  telephone  company,  as 
evidence  from  whiph  the  Jury  might  condude 
the  parties  were  acting  together. 

[I]  It  is  also  insisted  that  the  court  erred 
in  not  reversing  the  Judgment  because  of  re- 
marks indulged  by  counsel  for  the  prosecu- 
tion. The  court  qualifies  this  bill  by  stating 
that  he  instructed  the  Jury  not  to  consider 
the  same.  The  statements  imputed  to  coun- 
sel in  the  bill  of  exceptiohs  are  not  verified, 
otherwise  than  by  the  statonent  of  the  Judge 
tliat  he  Instructed  the  Jury  not  to  consider 
the  remarks.  The  bill  does  not  verify  tbe 
statements.  It  is  true  that  they  urged  as 
ground  of  objection  that  the  testimony  did 
not  Justify  the  remarks,  but  these  are  only 
stated  as  grounds  of  objection,  and  not  as 
matters  of  fact  Grounds  of  objection  will 
not  be  treated  as  statement  of  facts.  The  bill 
must  show,  if  it  is  desired  to  have  the  mat- 
ter reviewed,  that  there  was  no  testimony 
which  Justified  the  remarks  imputed  to  coun- 
sel. 

[9]  There  is  another  matter  urged  by  ap- 
pellant. After  the  fatal  difficulty  appellant 
Immediately  left  the  scene,  and  during  the 
day  went  to  Cedar  Hill  18  miles  from  the 
city  of  Dallas,  he  says,  to  visit  his  parents. 
After  making  this  visit  and  en  route  on  his 
return  to  the  city  of  Dallas  he  was  in  a  car 
with  a  Mr.  Cattey.  Cafley  called  his  atten- 
tion, he  says,  to  the  fact  there  was  an  offer 
of  f 500  for  his  arrest  Aiq^Uant  then  offer- 
ed to  prove  that  he  told  Caffey  that  if  be 
(Caffey).  would  take  him  to  the  sheriff's  of- 
fice that  he  would  surrender  in  order  tliat 
Caffey  might  obtain  the  $500  reward.  Caffey 
did  not  see  printer  to  do  so.  Appellant  de- 
sired to  Introduce  this;  the  purpose  for 
which  it  was  sought,  as  we  understand  tb« 
bill,  was  to  explain  his  going  to  the  country 
to  see  his  parents.  This  would  be  a  self- 
serving  declaration  made  to  Caffey,  which  In 
no  way  is  explanatory  of  his  gt^ng  to  Cedar 
Hill,  but  an  offer  to  benefit  Cafliey,  if  Caffey 
would  take  him  to  the  sheriff's  (Mce.  It  did 
not  explain,  or  attempt  to  explain,  why  he 
left  tbe  scene  of  the  tragedy  and  went  to  the 
country.  He  did  explain  his  visit  to  the 
country,  which  was  admitted  on  the  theory 
that  he  went  to  see  his  parents;  tliat  hia 
mother  had  been  sick,  and  he  went  to  see  her. 

We  have  mentioned  these  matters,  becanse 
counsd.  urge  In  their  rehearing  they  were  of 
moment  We  did  not  think  so  upon  the  orig- 
inal hearing,  and  did  not  discuss  them,  and 
upon  a  review  of  the  matters  we  are  still  of 
opinion  there  is  no  merit  In  any  of  the  con- 
tentions. 

The  motion  for  rehearing  will  be  overruled. 
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7.  Criminal  law  «bs>829(I)— RtquMted  charge 
eovered  by  mala  eharge  properiy  refused. 
Refusal  of  special  charge,  which  was  almost 
verbatim  the  language  of  the  main  charge  given 
by  the  court,  was  proper. 


(Ne.  5836.) 

Jane  2, 


1.  iMHotmeat  tmi  iaforaatioa  «=>7I— ImMot- 
nent  for  hDrglary  most  allege  necessary  facta 
with  certainty. 

Indictment  for  burglary  must  allege  what- 
ever is  necessary  to  be  proved  with  such  cer- 
tainfy  as  will  put  the  accused  on  notice  and 
enable  him  to  plead  the  judgment  rendered  in 
bar  of  subsequent  prosecution  for  the  same 
offense. 

2.  BflrgIary^s>22—laiilctMent  alleging  building 
was  under  tbe  "control"  of  speolflad  person 
held  sufficient;  "management." 

In  prosecution  for  burglary  of  a  mule  bam, 
averment  that  the  building  was  under  the  con- 
trol of  specified  person  held  sufficient  as  against 
objection  that  it  should  have  been  alleged  to 
be  owned,  occupied,  and  controlled  or  put  un- 
der the  care,  control,  and  manajfement  of  such 
person;  "control"  and  "management"  being 
synonymons,  and  control  meaning  to  manage, 
govern,  to  have  authority  over,  etc. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Control; 
Management] 

3.  Crfmlnal  law  4=351 1(2)— Evidence  showing 
defcMlaiit'e  eenneetlon  with  crime  Is  safllolent 
eerreboratioa  of  aooonpllce. 

If  there  is  other  evidence  independent  of 
that  of  the  accomplice  which  tends  to  connect 
tbe  accused  with  the  commission  of  the  crime, 
the  corroboration  of  the  accomplice  is  sufficient. 

4.  Criminal  law  <&=>5I  I  (2)»Evldence  In  oorrob- 
oration  of  accomplice  testimony  held  to  sus- 
tain eonvietlon. 

In  prosecution  for  burglary,  evidence  inde- 
pendent of  that  of  accomplice,  tending  to  con- 
nect defendant  with  the  commission  of  the 
Clime,  held  sufficient  to  sustain  conviction. 

5.  Burglary  ®=»46(S)— Refusal  of  requested  In- 
struction as  to  the  management  and  control 
of  the  bam  burglarized  held  proper. 

In  prosecution  for  burglary  of  mule  bam, 
alleged  to  have  been  under  the  control  of  man- 
ager of  the  plantation,  refusal  to  instruct  to 
acquit  defendant  if  the  bam  was  under  the  care, 
control,  and  management  of  specified  person 
heJ4  proper  under  evidence  that  such  person 
was  a  mere  employ^  under  the  manager. 

6.  Criminal  law  ^s»8l4(5)— Larceny  ^=>i— 
Instmotions  unnecessary  unless  evidence  rais- 
es Issue;  oontrol  not  aeoessarily  exclusive  In 
en«  parson. 

Care,  control,  and  managMient  are  not  nec- 
essarily exclusive  in  one  person,  but  may  be 
joined  in  several,  within  the  comprehension  of. 
the  law  of  theft;  and,  unless  the  evidence  raises 
tbe  issue  of  exclusive  care,  control,  and  manage- 
ment in  some  person  other  than  tbe  one  named 
as  the  owner  in  the  indictment,  it  is  not  neces- 
sary to  present  such  Issue  to  the  jury. 


8.  Burglary  <S=933,  34— Evidence  as  to  who  em- 
ployed and  discharged  men  upon  plantation' 
admissible  on  question  of  ownership  and  con- 
trol of  property  and  building. 

In  prosecution  for  burglary  of  mule  barn, 
involving  issue  of  whether  person  named  in 
indictment  had  control,  evidence  of  such  person 
as  to  who  employed  and  discharged  the  men 
who  worked  on  the  place  held  admissible  on 
question  of  ownership  and  control  of  the  prop- 
erty taken  and  the  building  burglarised. 

9.  Criminal  law  <8=3l  153(3)— Order  of  tes- 
timony discretionary  with  trial  court. 

The  order  of  introduction  of  testimony  is 
almost  wholly  discretionary  with  the  trial  court, 
and  appellate  court  will  not  review  its  action, 
unless  it  is  made  to  appear  that  injury  had  prob- 
ably resulted. 

10.  Witnesses  <S=9236(2)  —  Ouestlons  purely 
ancillary  not  subject  to  objection  that  they 
are  Immaterial. 

Questiofts  that  are  purely  ancillary,  and 
which  only  form  a  part  of  some  predicate  and 
lead  up  to  tbe  matters  at  issue,  are  not  subject 
to  the  objection  that  they  are  immaterial,  un- 
less they  .contain  something  hurtful  within 
themselves. 

11.  Criminal  law  «s>4l9,  420(11)— Admissloa 
of  hoarser  held  reversible  error. 

la  prosecution  for  burglary,  defended  on 
ground  of  alibi,  where  certain  witness  had  testi- 
fied' for  defendant  on  such  issue,  the  admission 
of  testimony  as  to  conversation  with  such  wit- 
ness' mother,  in  the  absence  of  such  vritness 
and  the  defendant,  tending  to  impeach  the  tes- 
timony of  such  witness,  was  reversible  error; 
testimony  of  such  conversation  being  hearsay. 

12.  Witnesses  (3=3406— Cannot  be  Impeached  by 
proof  of  conversation  between  other  persons 
In  absence  of  witness  and  party  for  whom  he 
testMled. 

A  witness  cannot  be  impeached  by  proof  of 
a  conversation  between  two  other  persons  at 
which  neither  he  nor  defendant  for  whom  he 
testified  were  present,  even  though  one  of  them 
made  statements  in  such  conversation  which 
would  tend  to  show  that  the  testimony  given 
by  such  witness  was  not  true. 

13.  WItnessee  <8=>389— Evidence  of  statement 
by  a  witness  inadmissible  for  impeachment, 
where  mailing  of  statement  Is  admitted. 

If  a  witness  unequivocally  admits  making 
statements,  proof  as  to  the  making  of  such 
statements  is  inadmissible  for  impeachment 
purposes;  but  if  tbe  matter  is  not  dear,  or  is 
partially  admitted  or  denied,  such  Impeaching 
testimony  is  admissiUe. 

Appeal   from    District    Court,    Matagorda 
County;   M.  S.  Munson,  Judg& 

Ben  Haslfey,  Jr.,  was  convicted  of  burglary, 
and  he  appeals.    Reversed  and  remanded. 


4s»For  other  caaes  lee  same  topic  and  KBT-NUHBE!R  In  all  Key-Numbered  Dlsests  and  Indexes 
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Jno.  E.  Linn  and  Styles,  Krause  &  Urick- 
eon,  all  of  Bay  City,  for  appellant. 

Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

lATTIMORB,  J.  Appellant  was  convicted 
of  burglary  In  the  district  court  of  Mata- 
gorda county,  and  his  punishment  fixed  at 
two  years'  confinement  in  the  state  peniten- 
tiary. 

[1,  2]  A  motion  to  quash  the  Indictment  is 
based  on  the  fact  that  there  was  no  other 
description  of  the  house  in  question,  save 
and  except  that  it  was  then  and  there  under 
the  control  of  F.  J.  Spence.  If  it  is  neces- 
sary in  a  burglary  indictment  that  it  be  al- 
leged that  the  house  in  question  is  owned,  oc- 
cupied, and  controlled,  or  is  under  the  care, 
control,  and  management  of  any  person,  then 
the  motion  should  have  been  sustained.  The 
direct  question  does  not  seem  to  have  been 
up  in  this  state,  within  our  knowledge. 
There  appears  nothing  in  our  burglary  stat- 
utes, other  than  those  relating  to  the  burglary 
of  a  private  residence,  which  in  terms  re- 
quires any  averment  of  occnpa&cy,  owner- 
ship, or  other  description  of  the  house  alleged 
to  have  been  burglarized,  it  Is  necessarily 
true,  however,  that  an  indictment  for  this 
oftense  must  conform  to  the  general  re- 
quirement that  whatever  Is  necessary  to  be 
proved  must  be  alleged,  and  also  that  there 
must  be  such  certainty  in  the  allegation  as 
will  put  the  accused  on  notice,  and  Enable 
him  to  plead  the  Judgment  rendered  in  bar 
of  subsequent  prosecutions  for  the  same  of- 
fense. If  the  averment  that  the  house  in 
question  was  then  and  there  under  the  control 
of  F.  J.  Spence  individualizes  the  house,  and 
would  enable  the  accused  to  plead  in  bar  the 
judgment  rendered,  this  would  seem  to  meet 
the  demands  of  the  law.  Examiumg  our  au- 
thorities, we  find  that  we  have  upheld  indict- 
ments where  the  description  of  the  house  was 
that  it  was  "occupied  and  controlled  by." 
Pyland  v.  State,  33  Tex.  Civ.  App.  saa,  2tt  «. 
W.  621.  Control  means  to  manage,  to  govern, 
to  have  authority  over,  etc.  Anderson  v. 
Stockdale,  62  Tex.  64.  Control  and  manage- 
ment are  synonymous.  Youngsworth  v.  Jew- 
ell, 15  Nev.  45.  In  the  Xjamater  Case,  38  Tex. 
Cr.  R.  249,  42  S.  W.  304,  the  trial  court  charg- 
ed the  Jury  that  a  person  who  is  In  direct 
control  of  the  house,  and  has  the  exclu- 
sive management  and  control  of  the  prop- 
erty therein.  Is  in  law  the  occupant  of 
said  house,  and  the  owner  of  such  proi>er- 
ty.  In  an  opinion  handed  down  by  the 
present  presiding  Judge  of  tUs  court  tills 
charge  of  the  lower  conrt  was  upheld.  In 
the  instant  case,  the  bouse  in  question  was 
a  mule  bam,  the  same  being  a  building  about 
150  feet  long  by  20  feet  wide,  and  having  a 
harness  ro<»n  at  one  end,  and  a  feed  room  at 
the  other.    This  building  was  located  upon 


the  farm  of  a  Hr.  Stoddard,  who  seems  to 
have  had  several  other  farms  and  much  other 
business ;  each  of  said  farms  being  intrusted 
to  the  management  of  a  local  manager,  who 
was  charged  with  the  duty  of  looking  after 
all  of  the  aflfalrs  of  the  same,  including  the 
employment  and  discharge  of  men  who  had 
various  duties  to  perform  onder  the  direction 
of  the  local  manager  of  the  particular  farm. 
Mr.  F.  J.  Spence  was  the  manager  of  the  farm 
on  which  was  located  the  raule  barn  in  qucs- 
tlod,  and  the  burglarized  building  was  oc- 
cupied on  the  night  in  question  actually  by 
the  harness  and  mules;  but  the  same  was  un- 
der the  control  of  Mr.  Spence.  We  think  a 
plea  in  bar  of  any  subsequent  prosecution 
would  needs  be  upheld  under  these  facts,  and 
that  the  allegation  of  control  of  the  house 
was  all  that  was  necessary,  and  that  the  mo- 
tion to  quash  was  properly  overruled.  We 
think  the  bouse  alleged  to  have  been  burglar- 
ized was  sufficieutly  described  to  Identify  it. 
What  we  have  said  will  also  dispose  of  the 
contention  that  the  trial  court  should  not 
have  charged  the  Jury  that  the  offense  was 
made  out,  if  it  showed  burglary  of  a  .bouse 
then  and  there  under  the  control  of  F.  J. 
Spence. 

Appellant  urges  the  insufficiency  of  the  evi- 
dence to  corroborate  the  accomplice,  and  in- 
sists that  the  trial  court  should  have  granted 
his  request  for  an  Instructed  verdict  of  not 
guilty.     As  stated,  the  premises  alleged  to 
have  been  burglarized  was  a  mule  barn,  and 
it  was  shown  in  testimony  that  most  of  tbe 
harness  was  kept  in  the  harness  room  at  one 
end  of  said  barn,  but  because  of  lack  of  room 
some  of  said  harness  was  hung  on  pegs  oat 
in  the  barn.     It  was  stated  that  the  mole 
bam  was  open,  but  that  every  night  the  har- 
ness room,  which  bad  only  one  door,  was 
closed,  and  the.  door  fastened  by  a  peg  which 
fitted  Into  a  staple.    It  was  testified  that  said 
door  was  so  closed  and  fastened  on  the  night 
in  question.     Some  harness  was  taken  from 
both  the  open  shed  and  out  of  the  harness 
room.     On   the  morning  after   the  alleged 
burglary,  an  examination' disclosed  that  17 
collars,  12  bridles,  10  lines,  and  7  sets  of  hax- 
ness  were  missing.    A  search  for  some  evi- 
dence as  to  how  the  property  was  taken  dis- 
closed the  fact  that  near  a  corner  of  the  bara 
lot,  a  hack  or  light  wagon  had  been  bltdked. 
the  night  before,  the  indications  being  ttiat 
.the  team  had  stood  at  said  place  for  some 
time,  the  ground  being  much  trampled.    A  pe- 
culiarly large  track,  showing  no  heel  to  tbe 
shoe,  and  part  of  the  sole  gone,  was  observ- 
ed, and  also  another  and  different  track  wms 
testified  to  at  the  place  where  the  hack  luui 
been  hitched.     Witnesses  took  the  trail    or 
this  hack,  and  followed  it  for  several  miles  ; 
there  having  been  a  very  recent  rain,  wliicli 
enabled   them   to   easily   follow   the  tr&cks. 
The  witnesses,-  following  the   trail,  lixL&lly 
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came  to  a  place  where  the  hack  stopped, 
which  was  near  a  pasture  belonging  to  appel- 
lant ;  and,  at  a  point  a  short  distance  away 
from  the  place  where  the  back  stopped,  most 
of  the  allied  stolen  harness  was  found.  The 
hack  was  then  traced  from  the  point  where 
It  stopped  to  appellant's  house,  and  from 
there  to  the  home  of  one  Shannon. 

Albert  Dadrlck  was  placed  on  the  stand  by 
the  state,  and  in  his  testimony  stated  that  be 
went  with  the  appellant,  at  appellant's  solici- 
tation, on  the  night  In  question,  and  assisted 
him  in  the  removal  of  the  harness,  and  ac- 
companied him  from  the  place  where  the  har- 
ness was  stolen,  along  various  roads,  cross- 
ing the  Tres  Palacios  river,  and  on  up  Wilson 
Creek  bottom,  where,  according  to  Dadricic, 
the  parties  conceaied  the  harness  in  a  thicket, 
at  which  place  he  said  they  separated,  be 
(Dadrick)  going  on  to  tbe  home  of  some  kins- 
man named  Smith,  and  appellant  taking  the 
hack  and  team  on  with  him.    This  witness 
said  the  back  and  the  team,  which  was  com- 
posed of  two  gray  mules,  t)«Ionged  to  Shan- 
non,  and  was  borrowed  by  appellant  from 
Shannon  on  the  Sunday  afternoon  preceding 
the  night  of  the  burglary.    This  witness  fur- 
ther testitied  that  as  be  and  appellant  drove 
the  hack  along  on  tbe  night  of  tbe  burglary, 
at  tbe  Tres  Palacios  bridge,  they  met  some 
men  In  a  buggy,  and  that  they,  be,  and  appel- 
lant had  to  back  their  back  off  the  bridge. 
He  also  testified  that  a  little  later  his  party 
passed  Mr.  Legg  and  Mr.  Spoor.    The  state 
placed  upon  the  stand^  the  witnesses  Legg  and 
Spoor,  both  of  whom  testified  that  on  the 
nigbt  of  the  burglary,  between  11  and  12 
o'clock,  they  were  passed  on  tbe  road  by  two 
negro  men  in  a  hack,  the  team  being  compoS" 
ed  of  gray  or  grayish  animals;   and  one  of 
tbe  witnesses  described  the  animals  as  moles. 
Hie  state  also  placed  on  the  witness  stand 
Jim  and  Tom  Allison,  who  testified  that  they 
were  in  a  buggy,  and  met  two  negroes  on  tbe 
bridge  over  the  Tres  Palacios ;   that  tbe  ne- 
groes were  driving  a  hack,  and  that  tbe  wit- 
ness helped  back  said  hack  off  the  bridge. 
One  of  these  men  remembered  tbat  the  ne- 
groes were  driving  a  pair  of  gray  animals, 
and  the  other  remembered  that  the  occasion 
was  Sunday  night,  January  20,  1917,  which 
was  tbe  night  of  the  burglary.    Ilie  state  al- 
so  introduced  a  witness  named  Moore,  who 
testified  that  on  Sunday,  the  26th  of  January, 
at  tlie  request  of  appellant,  be  went  to  tbe 
bouse  of  one  Shannon,  and  hooked  up  a  team 
of  sray  mules  to  a  surrey,  which  be  brought 
back  to  appellant's  house,  and  that  the  ap- 
pellant and  the  accomplice  Dadrlck  got  into 
tbe  surrey  and  drove  ofF,  and  tbat  be  saw  said 
outfit  in  tbe  possession  of  a  negro  named  Slim 
Davis,  who  worked  for  appellant,  early  the 
next  morning,  and  that  the  team  looked  like 
it  was  about  played  out. 

[3,  4]  The  only  rule  known  to  us  by  whl<di 
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to  test  the  sufficiency  of  evidence  to  corrobo- 
rate an  accomplice  is  tbe  well-known  one  that 
if  there  be  other  evidence,  independent  of 
that  of  tbe  accomplice,  which  tends  to  con- 
nect tbe  accused  with  tbe  commission  of  the 
offense,  the  corroboration  will  be  sufficient. 
The  evidence  here  detailed  seems  to  us  to  suf- 
ficiently corroborate  tbe  accomplice  Dadrick. 
It  not  onl;  shows  that  the  hack  used  in  tbe 
transportation  of  the  alleged  stolen  property 
was  that  of  Shannon,  but  that  it  was  borrow- 
ed by  appellant  the  afternoon  preceding  tbe 
nigbt  of  the  burglary;  that  two  negro  men 
participated  in  the  burglary,  and  thereafter 
accompanied  said  hack  along  the  road  down 
to  appellant's  pasture,  where  the  property 
was  hidden,  and  that  the  hack  was  driven 
from  said  point  to  appellant's  house,  and 
from  there  back  to  Sbanaon's.  ilotb  the  ap- 
pellant and  Dadrick  were  negroes.  In  our 
opinion,  this  evidence  tends  to  connect  the 
appellant  with  the  commission  of  tbe  oHeuse. 

[I]  Appellant  asked  a  charge  to  tbe  effect 
that  if  the  care,  management,  and  control  of 
the  barn  was  in  Gibbs  the  jury  must  acquit. 
The  evidence  showed  that  Mr.  iSpence,  who 
was  the  local  manager  of  said  plantation, 
bad  employed  Mr.  Uibbs  to  work  around  tbe 
barn,  and  that  Mr.  Uibbs'  duties  were  to  see 
to  tbe  feeding  of  the  stock,  tliat  the  harness 
was  kept  in  proper  places,  the  doors  shut,  etc. 
Tbe  other  hired  men  put  away  tbe  harness  of 
their  individual  teams,  and  got  the  same  out 
in  the  morning,  and  Uibbs  had  no  right  of 
disposition  thereof,  or  power  to  give  or  refuse 
consent  to  the  removal  of  tbe  liarness.  We 
think  it  clear  that  Mr.  Gibbs  was  but  the  hired 
servant,  charged  with  the  custody,  under  tbe 
supervision  of  Spence,  and  that  there  was  no 
evldence,supportlng  any  other  theory,  so  as  to 
make  it  needful  to  give  tbe  special  charge 
asked.  Moore  v.  State,  59  Tex.  Or.  R.  3(51, 
128  S.  W.  1115 ;  Lockett  v.  State,  59  Tex.  Cr. 
K.  531, 129  S.  W.  627 ;  Suggs  v.  State,  65  Tex. 
Cr.  B.  67,  143  S.  W.  183;  Hogg  v.  State,  66 
Tex.  Or.  K.  252, 146  S.  W.  195. 

[8]  Care,  control,  and  management  are  not 
necessarily  exclusive  in  one  person,  but  may 
be  Joint  In  several,  within  the  comprehension 
of  our  law  of  theft ;  and,  unless  tbe  evidence 
raises  the  issue  of  exclusive  care,  control,  and 
management  in  some  pereCon  other  than  tbe 
one  named  as  the  owner  in  tbe  indictment,  it 
is  not  necessary  to  present  such  issue  to  the 
Jury. 

[7]  Appellant  asked  a  special  charge  on  tbe 
corroboration  necessary  in  the  case  of  an  ac- 
complice, which  appears  to  be  almost  verba- 
tim the  language  of  the  main  charge  on  that 
point,  and  which  was  properly  refused  be- 
cause covered  by  the  charge  as  given. 

[I]  The  objection  to  tbe  question  of  the 
state  to  the  witness  Spence  as  to  who  einploy- 
ed  and  discharged  tbe  men  who  worked  on 
the  place,  and  his  answer  that  be  did,  is  witb- 
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out  merit.  No  injury  could  possibly  result 
to  appellant  If  tbe  matter  was  really  irrele- 
Tant,  but  we  tblnk  this  evidence  admissible, 
as  bearing  on  the  question  of  ownership  and 
control  of  the  property  taben  and  the  house 
bui-glarized. 

[9]  Objection  was  made  to  certain  testimo- 
ny of  the  witness  Glover  as  to  tracks — that 
same  was  offered  after  the  appellant  had  clos- 
ed his  case,  and  was  not  In  rebuttal.  Under 
our  practice,  the  order  of  4ntroduction  of  tes- 
timony is  left  almost  wholly  to  the  discretion 
of  the  trial  court,  and  we  would  not  review 
his  action  unless  It  was  made  to  appear  that 
injury  tutd  probably  resulted,  which  was  not 
true -in  tbe  instant  case. 

[19]  Deputy  Sheriff  Jordan  was  asked  by 
'  the  state  If  he  had  an  attachment  for  the  wit- 
ness Harry  Sykes,'  to  which  qnestion  he  an- 
swered atllrmatively.  He  was  then  asked  If 
he  made  any  effort  to  serve  same,  which  he 
also  answered  In  the  affirmative.  This  was 
all  objected  to  upon  the  ground  of  immateri- 
ality, and  that  it  was  prejudicial  to  appellant. 
It  is  evident  that  the  questions  were  but  a 
part  of,  and  leading  up  to  the  conversation 
bad  by  said  Jordan  with  the  witness  iSykes, 
when  he  was  served  with  siold  attachment, 
upon  the  language  of  which  conversation  tbe 
state  was  seeking  to  impeach  Sykes.  We  are 
unable  to  see  anything  in  the  said  questions 
and  answers  which  could  cause  any  possible 
Injury.  Questions  that  are  purely  ancillary, 
and  which  only  form  a  part  of  some  predi- 
cate, and  but  lead  up  to  the  matters  at  issue, 
are  not  subject  to  the  objection  that  they  are 
Immaterial,  unless  they  contain  something 
hurtful  within  themselves. 

[11,  12]  Appellant  has  a  bUl  of  ^xcepUons 
to  the  testimony  of  the  state  witness  Lawsou 
Jordan,  as  to  statements  made  to  him  by 
Harry  Sykes'  mother.  It  appears  from  the 
recitals  of  the  bill  that  Jordan  went  to  the 
home  of  Mrs.  .Sykes,  inquiring  for  her  son 
Harry.  The  witness  was  directed  by  state's 
counsel  to  tell  what  Mrs.  Sykes  said  to  him 
on  that  occasion,  to  which  objection  was  made 
that  such  testimony  would  be  hearsay,  and 
also  without  any  predicate,  and  inadmissible. 
'  The  trial  court  overruled  the  objection,  and 
the  witness  answered  that  Harry  Sykes'  moth- 
er told  him  on  Tuesday  afternoon,  of  January 
13,  1920,  that  Harry  was  not  there ;  that  he 
had  been  gone  about  three  weelcs,  and  she  did 
not  know  where  he  was.  This  testimony  was 
hearsay  and  inadmissible.  Harry  Sykes  had 
testified  rather  strongly  for  the  appellant,  his 
testimony,  If  true,  showing  him  to  have  been 
in  the  county  of  the  prosecution  at  the  time 


of  flie  alleged  burglary.  Mrs.  Sykes,  the 
mother  of  Harry,  and  the  party  with  whom 
the  alleged  conversation  was  had,  was  not  a 
witness  in  the  case.  It  was  not  claimed  tluit 
appellant  was  present  wh«i  this  supposed 
conversation  took  place  between  Jordan  and 
Mrs.  Sykes,  and  we  are  unable  to  perceive 
any  theory  upon  which  the  testimony  could 
have  been  held  admissible.  We  are  of  opin- 
ion that  Harry  Sykes  could  not  be  impeached 
by  proof  of  a  conversation  between  two  oth- 
er people,  at  which  neither  he  nor  appellant 
were  present,  even  though  It  be  admitted  that 
one  of  them  made  statements  in  ktich  conver- 
sation whidi  would  tend  to  show  that  the 
testimony  given  by  Harry  Sykes  was  not  true. 
ThiB  evidence  was  not  only  inadmissible,  but 
capable  of  harm  to  appellant. 

We  think  the  statements  of  the  district 
attorney,  made  in  the  presence  of  the  Jury, 
relative  to  certain  mattes  which  he  sought  to 
bring  out  concerning  the  witness  Harry 
Sykes,  were  improper,  but  as  It  ai^>ear8  from 
tbe  bill  of  exceptions  that  tbe  trial  court  sus- 
tained the  objection,  and,  as  the  case  must 
be  reversed,  we  conclude  that  such  noatter 
will  not  again  arise. 

[13]  l%ere  Is  also  a  bill  of  exceptions,  com- 
plaining that  the  state  was  permitted  to  In- 
troduce certain  Impeaching  statements  of  the 
witness  Jordan  as  to  various  conversations 
had  by  bim  with  the  witness  Sykes ;  it  being 
stated  In  the  bill  of  exceptions  that  the  wit- 
ness Sykes  bad  not  denied,  but  had  admitted, 
the  matters  and  statements  upon  which  the 
supposed  Impeachmmt  rested.  Tbe  rule  is 
well  established  that.  If  the  witness  unequiv- 
ocally admits  making  the  statements,  that 
ends  the  matter,  and  there  is  no  need  of  proof 
further ;  but.  If  the  matter  is  not  clear,  or  is 
partially  admitted  or  denied,  then  such  im- 
peaching testimony  Is  admissible.  What  we 
have  Just  said  applies  to  the  testimony  of  tlie 
witness  Jordan  as  to  conversations  had  witta 
witness  Sykes,  as  detailed  in  bill  of  excep- 
tions No.  9.  What  Sykes  said  to  Jordan  out 
of  the  presence  of  the  appellant  could  not 
become  admissible,  except  It  fee  as  to  some 
matter  material  in  this  case,  which  was  nia.de 
admissible  by  reason  of  the  fact  tliat  an  apt 
predicate  therefor  had  been  laid  in  tbe  form 
of  questions  propounded  to  Sykes,  and  by  him 
denied  in  whole  or  In  part. 

The  matters  complained  of  In  the  argument 
of  state's  counsel' will  probably  not  occur  up- 
on another  trial. 

For  the  errors  mentioned,  the  Judgment  of 
the  trial  court  will  be  reversed,  and  the  cause 
remanded. 
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apprehension  of  danger,'  that  he  did  not  appe^ 
to  an;  one  for  protection  when  deceased  brought 
a  gun  out  is  not  obviously  irrelevant  and  harm- 
fill. 


May 


1.  WItnMses  «s>277(2)—Defendant  may  bs 
croas-axamined  as  to  whether  his  witnasses 
wore  present  by  whom  acts  attributed  by  de- 
f>eased'«  alleged  declarations  to  himself  ooaM 
be  proved. 

Where  defendant  in  homicide,  claiming  rea- 
sonable belief  that  deceased  was  armed  and 
making  a  demonstration  to  attack,  relied  in 
part  on  alleged  declarations  of  deceased  to 
him  that  deceased  was  the  aggressor  in  diffi- 
culties with  named  persons,  the  state  on  cross- 
examination  of  him  could  ask  whether  such 
persons,  by  whose  testimony  as  to  such  at- 
tacks he  could  support  bis  case,  were  present, 
or  whether  an  effort  had  been  made  to  secure 
their  attendance. 

2.  Homioide  ^=9l88(l}— Defendant,  relying  for 
belief  of  Impending  Kttaok  by  deooased  on  al- 
leged  declarations  by  deceased  of  aots  by  him, 
ooBid  prove  the  acts. 

It  is  permissible,  though  not  necessary, 
for  defendant  in  homicide,  claiming  reasonable 
belief  that  deceased  was  armed,  and  making  a 
demonstration  preparatory  to  attack,  and  re- 
lying in  part  on  alleged  statements  of  deceased 
to  him  that  deceased  had  been  the  aggressor 
in  difficulties  with  named  persons,  to  support 
this  by  evidence  of  snch  attacks  on  SQch  per- 
sons having  been  made. 

3.  Criminal  law  iS=>72l</2(2)— State  may  com- 
ment on  defendant's  failnre  to  avail  of  privi- 
lege to  prove  'aets  attributed  by  deceased's 
alleged  declarations  to  himself. 

The  state  could  comment  in  argument,  on 
failnre  of  defendant '  in  homicide,  relying  in 
part  on  alleged  declaration  of  deceased  to  him 
of  difficulties  with  named  persons  in  which  de- 
ceased was  the  aggressor,  to  avail  himself  of  his 
privilege  of  proving  by  others  the  specific  acts 
of  violence  attributed  to  deceased  by  bis  al- 
leged declarations. 

4.  Criminal  law  «=»695 (2)— Unless  obviously 
inadmissible,  objection  that  evidence  Is  irrele- 
vant, ImmateriaJ,  and  prejudicial  too  general. 

Objection  to  evidence  that  it  is  irrelevant, 
immaterial,  and  prejudicial  is  too  general,  un- 
less obviously  the  evidence  is  inadmissible  for 
any  purpose. 

5.  Criminal  law  i8=>l09l(4)— Bill  of  exceptions 
to  admission  of  evidence  over  general  objec- 
tion must  show  surrounding  circumstances. 

Bill  of  exceptions  to  admission  of  evidence 
over  .objection  that  it  is  irrelevant,  immaterial, 
and  prejudicial  must,  unless  the  evidence  is 
obriously  inadmissible,  show  the  surrounding 
circumstances  making  It  inadmissible. 

6.  Witnesses  €=»277(5)  —  Cross-examination 
that  accused  on  apprehension  of  danger  did 
■ot  appeal  for  protection  when  deceased 
brought  out  gun  held  not  harmful. 

Evidence  adduced  on  cross-examination  of 
defendant  in  homicide,  relying  on  a  reasonable 


7.  Witnesses  <t=3277(l)— Aeonsed  subjeet  to 
cross-examination  like  others. 

Accused,  haring  offered  himself  as  a  wit- 
ness, is,  in  general,  subject  to  the  same  rules 
of  cross-examination  as  other  witnesses. 

8.  Criminal  law  ®=>404(2)— Door  admitted  In 
evideneo 'held  saffioientiy  shown  In  same  con- 
dition as  at  homioide. 

That  condition  of  a  screen  door  through 
which  defendant  fired  was  the  same  when  it  was 
introduced  in  evidence  as  at  tima  of  homicide 
held  sufficiently  shown. 

9.  Criminal  law  €=»l087(i/2)— Record  held  not 
to  show  opinion  of  witness  was  admitted. 

Viewed  in  the  light  of  testimony  in  the 
statement  of  facts  held  that  the  record,  fairly 
construed,  did  not  bear  the  interpretation  that, 
as  complained  in  bill  of  exceptions,  the  opinion 
of  witness  was  taken  as  evidence. 

10.  Criminal. law  ®='829(5)— Requests  on  self* 
defensB  covered  by  Instructions  given,  need 
not  be  repeated. 

There  was  no  error  in  refusing  special 
charges  on  self-defense  which  merely  embraced, 
in  varying  phraseology,  the  same  subject-matter 
covered  by  the  main  charge  and  other  special 
charges  given. 

11.  Criminal  law  €=9858(3)— Allowing  Jury  to 
take  a  door  Introduced  In  evidence  permis- 
sible. 

Permitting  the  jury  to  take  in  their  retire- 
ment a  door  introduced  in  evidence  was  not 
error  (Code  Cr.  Proc.  1911,  art.  751). 

12.  Criminal  law  «s>720 (6)— Counsel  may  draw 
deductions  from  and  comment  on  evidence. 

Remarks  of  counsel  in  argument  which  are 
legitimate  deductions  from  and  comment  on 
various  phases  of  the  evidence  are  permissible. 

Appeal  from  District  C!ourt,  Potter  Coun- 
ty; Henry  S.  Bishop,  Judge. 

J.  H.  Messlmer  was  convicted  of  murder, 
and  appeals.    Affirmed. 

li.  S.  Kinder  of  Plainview,  and  Reeder  & 
Beeder,  of  Amarillo,  for  aj^ellant 

Alvln  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

■  MORROW,  J.  The  conviction  is  for  mur- 
der with  pnplshment  assessed  at  confinement 
in  the  penitentiary  for  five  years. 

[1-3]  Appellant  Introduced  evidence  to  the 
effect  that  deceased  bore  the  general  reputa- 
tion of  a  violent  and  dangerous  man,  also 
that  It  was  the  cnstom  and  habit  of  the  de- 
ceased to  go  armed;  that  the  deceased  had 
threatened  to  arm  himself  and  attack  the  ap- 
pellant, and  8h<Mrtly  before  the  homicide  ap- 
pellant had  seen  a  pistol  among  the  effects  of 
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the  deceased,  and  believed  talm  to  be  armed 
with  a  pistol  and  in  the  act  of  removing  It 
from  bis  pocket  for  nse  against  the  appellant 
at  the  time  the  fatal  shots  were  fired.  In 
his  testimony  the  appellant  related  various 
conversations  with  the  deceased,  in  which  the 
deceased  told  of  difficulties  in  which  he  bad 
been  engaged,  and  in  which  he  had  been 
the  aggressor,  naming  some  of  the  parties 
with  whom  he  was  engaged.  On  cross-exam- 
ination of  the  aiqiellaut,  he  was  asked  by 
state's  counsel  whether  he  had  in  attendance 
upon  the  trial  the  persons  named  by  deceased 
as  having  been  injured  by  him  In  the  various 
difficulties  mentioned.  The  appellant  answer- 
ed that  he  did  not  This  question  and  answer 
were  permitted  over  the  objection  of  the  ap- 
pellant, and  the  ruling  is  made  the  subject  of 
complaint  on  this  appeal.  In  substance,  this 
contention  Is  that  appellant  was  under  no 
duty  to  produce  the  witnesses,  and  that  their 
testimony  to  specific  acts  of  violence  by  the  de- 
ceased would  not  be  admissible,  and  that  the 
ruling  tended  to  discredit  the  appellant's 
right  of  self-defense.  We  are  referred  to  the 
case  of  Clifton  v.  State,  46  Tex.  Or.  E.  18,  79 
S.  W.  824,  108  Am.  St.  Rep.  983,  wherein  the 
rule  announced  is  that  the  effort  of  the 
sheriff  or  other  persons  to  procure  the  attend- 
ance of  a  witness  is  not  provable  as  a  circum- 
stance against  the  accused  on  trial.  That 
rule,  where  the  question  Is  capable  of  casting 
suspicion .  upon  the  accused,  or  corrupting  a 
witness  or  suppressing  his  testimony  with- 
out proof  thereof,  is  a  sound  one,  and  has 
been  frequently  applied.  Funk  v.  State,  208 
S.  W.  513. "  Its  application  in  the  present  In- 
stance is  not  apparent.  Touching  the  effect 
of  the  failure  to  call  a  witness  who  Is  present 
or  available,  we  are  aware  of  no  rule  inhib- 
iting the  use  on  the  trial  of  the  failure  of 
either  the  accused  or  the  prosecution  to  use 
an  available  and  competent  witness  who  was 
present,  unless  it  be  one  who  la  privileged 
from  testifying.  Corpus  Juris,  vol.  16,  p. 
541,  i  1023.  The  matter  in  hand,  however, 
is  the  preposition  that  the  case  must  be  re- 
versed because  the  prosecution  asked  the  ap- 
pellant, while  testifying  as  a  witness,  If  cer- 
tain persons,  whom  he  named,  and  who 
would  probably  know  certain  facts,  were  pres- 
ent, or  whether  an  effort  had  been  made  to 
secure  their  attendance.  The  record  does 
not  indicate  that  the  prosecuting  ofllcers 
knew,  prior  to  the  time  that  appellant  gave  bla 
testimony,  of  any  of  the  difficulties,  between 
the  deceased  and  others,  to  which  appellant 
referred.  It  was  not  the  reputation  of  the 
deceased  that  was  Involved.  It  was  his  men- 
tal attitude  toward  the  appellant,  and  the  ex- 
istence of  reasonable  grounds  upon  the  part 
of  the  appellant  to  dread  him  and  fear  an 
attack  from  him.  The  deceased  was  unarmed 
when  he  was  shot.  Appellant  seeks  to  justify 
the  homicide  upon  his  reasonable  belief  that 
the  deceased  waa  armed,  and  that  he  was 


making  a  demonstration  preparatory  to  at- 
tack.  Under  such  circumstances  many  In- 
stances are  found  In  the  books  In  which  the 
specific  acts  of  Violence  by  the  deceased, 
known  to  the  accused,  may  be  proved. 
Aifiong  these  are  Hampton  t.  State,  05  S.  W. 
527;  Poer  v.  State,  67  S.  W.  BOO;  Bnmet  v. 
State,  12  Tex.  App.  621;  Johnawi  v.  State, 
28  Tex.  App.  26, 11  8.  W.  667;  Crass  t.  State, 
81  Tex.  Cr.  R.  314,  20  S.  W.  679;  People  v. 
Harris,  05  Mich.  87,  64  N.  W.  648;  State  v. 
Mclver,  125  N.  C.  645,  34  S.  B.  439;  State 
V.  Belrd,  118  Iowa,  474,  92  N.  W.  694;  State 
V.  Shadwell,  22  Mont.  559,  57  Pac.  281. 

Clearly,  appellant  was  not  obliged  to  prove 
the  acts  were  done  In  order  to  avail  himself 
of  the  effect  upon  his  mind  of  the  specific  acts 
of  violence  ccHnmltted  by  ^he  deceased,  and 
coming  to  the  appelant  through  the  declara- 
tions of  the  deceased.  He  had  the  privilege 
of  relying  upon  proof  of  these  declaraHoiis, 
but,  under  the  circumstances,  we  think  he 
was  not  confined  to  proof  of  these  declara- 
tions. He  might  have  supported  them  by  the 
evidence  of  third  parties  who  could  relate 
first-hand  knowledge  of  the  acts  of  the  de- 
ceased. Dodson  V.  State,  44  Tex.  Cr.  R.  200, 
70  S.  W.  969;  Spangler  v.  State,  41  Tex, 
Or.  R.  430,  55  S.  W.  326;  Hysaw  v.  State. 
69  Tex.  Cr.  R.  562,  155  S.  W,  941;  Bullock 
V,  State,  73  Tex.  Cr.  R.  419,  165  8.  W.  199. 
In  Ilysaw's  Case,  supra,  it  is  said,  where  the 
accused  testifies  on  the  trial  that  he  knew  or 
had  Information  concerning  specific  acts  of 
violence  of  the  deceased,  "then  he  would  be 
permitted  to  go  further  and  prove  by  others, 
who  know  the  facts,  the  said-  specific  acts  of 
violence  without  goiiog  into  the  details  there- 
of." It  is  further  said  in  the  case,  in  sub- 
stance, that  when  the  appellant  avails  him- 
self of  this  privilege,  the  state  may  rebut 
the  theory  presented  by  counter  evidence  or 
by  cross-examination. 

The  rule  concerning  threats  in  homicide 
cases  Is  somewhat  analogous.    The  accused 
may  act  upon  his  information  that  threats 
against  him  have  been  made  by  the  deceaseil. 
He  is  not  confined  to  his  information,  how^- 
ever,  and  may  prove  that  the  threats  were 
actually  made,  and  upon  this  issue  the  prose-  . 
cution  may  introduce  controverting  facts.    In 
the  light  of  the  record  and  the  authorities, 
we  are  of  the  opinion  that  the  bill  of  ex- 
ceptions in  question  presents  no  error  eltber 
requiring  or  justifying  ai  reversal  of  the  judg- 
ment, and  are  also  of  the  opinion  that  the  ap- 
pellant, not  having  availed  himself  of   tbe 
privilege  of  proving  the  specific  acts  of  vio- 
lence attributed   to  the  deceased  otherwise 
than  by  the  declarations  of  the  deceased    to 
the  appellant,  cannot  justly  complain  of  the 
reference  to  such  failure  in  the  argument  of 
the  case. 

[4-7]  from  bill  of  exceptions  No.  4,  taken 
to  the  croes-examlnation  of  the  appellant, 
we  quotes 


Digitized  by 


Google 


Tez.)  MESSIMER 

(MS  S. 
"  'Ton  did  not  appeal  to  any  one  for  any  pro- 
tection when  he  brought  that  gun  out  there,  did 
7on?'  The  defendant  objected  to  this  question 
on  the  ground  that  same  was  wholly  irrelevant 
and  immaterial,  and  might  be  prejudicial  to  the 
defendant." 

To  tta«  answer  that  he  did  not,  objection 
was  urged  upon  the  same  ground,  and  the 
conrt  verbally  requested  to  Instmct  the  Jury 
to  disregard  it.  Mr.  Branch,  in  section  208 
of  his  Annotated  Texas  Criminal  Statutes, 
says: 

"An  objection  to  the  evidence  admitted  that 
it  was  immaterial  and  irrelevant  and  prejudicial 
to  Uie  defendant  ia  too  general  to  be  conudered, 
miless  obviously  the  evidence  would  not  be  ad- 
missible for  any  purpose" — citing  the  case  of 
McGrath  v.  SUte,  35  Tex.  Cr.  R.  422,  34  S. 
W.  127,  941,  and  numerous  others. 

This  Is  not  an  arbitrary  rule,  bat  is  re- 
lated to  and  in  aid, of  the  reasonable  ^nd 
necessary  reqnirement  that  a  bill  of  excep- 
tions to  require  consideration  must  suffi- 
ciently set  out  the  proceedings  and  attendant 
circumstances  to  enable  the  appellate  court 
to  know .  certainly  that  an  error  was  com- 
mitted. Thompson  v.  State,  29  Tex.  Aup.  208, 
15  S.  W.  206;  Barkman  v.  State,  41  Tex. 
Cr.  R.  108,  52  S.  W.  53 :  Spencer  v.  State,  61 
Tex.  Cr,  R.  62,  133  S.  W.  1040 ;  Eldridge  v. 
State,  12  Tex.  App.  208;  Cordova  v.  State,  6 
Tex.  App.  447,  and  other  cases  in  Branch's 
Annotated  Texas  Penal  Code,  1 207.  The  bur- 
den on  appeal  is  upon  the  appellant  to  show 
that  the  ruling  complained  of  was  errone- 
ons  and  material.  The  correctness  of  the 
mllng  ia  presumed,  unless  the  contrary  ap- 
pears from  the  bill  of  exceptions.  Vernon's 
Texas  Grim.  Statutes,  voL  2,  p.  537,  note  21. 

The  bill  in  question  fails  to  set  out  facts 
other  than  those  disclosed  by  the  quotation, 
and  Is  inadequate  to  inform  the  court  of  the 
surrounding  circumstances,  and  to  make  it 
plain  that  the  evidence  was  not  admissible 
upon  some  Isene,  or  made  admis8n)le  by 
some  phase  of  the  procedure  upon  the  trial. 
The  question  and  answer.  In  onr  opinion,  are 
not  obviously  improper  and  harmful.  On  the 
merits  of  the  question  we  are  referred  to 
Kewman  v.  State,  70  S.  W.  951,  In  which  this 
court  expressed  its  disapproval  of  the  ques- 
tion put  to  the  accused  on  cross-examination: 

"Did  yon  file  any  complaint  before  any  jnitice 
of  the  peace  or  any  other  officer  authorized  un- 
der the  law  to  receive  complaints,  charging  de- 
ceased with  making  serious  threats  against  your 
life,  or  asking  that  he  be  placed  under  a  peace 
bond,  after  you  heard  of  the  threats  against 
yoa  by  deceased?" 

TJiia  question  was  much  more  specific  than 
the  one  under  consideration,  and  the  objec- 
tions addressed  to  It  more  comprehensive, 
and  doubtless  on  review  its  materiality  as 
impairing  the  appellant's  right  was  made  to 
appear  by  a   bill  of   exceptions.     Without 
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challenging  the  correctness  of  the  decision  in 
that  case,  as  the  matter  was  presented  and 
applied  to  the  record,  we  think  the  holding 
does  not  establish  a  mle  of  evidence  which 
should  be  extended  so  as  to  embrace  the 
facts  disclosed  by  the  bUl  in  the  present  case 
and  characterize  them  as  obviously  Irrele- 
vant and  harmful.  It  often  happens  that  the 
acta  and  declarations  of  the  accused  in  a 
homicide  case,  where  the  issue  of  self-defense 
arises,  become  admissible  in  his  behalf. 
KoUer  v.  State,  36  Tex.  Cr.  R.  496,  38  S.  W. 
44;  Smith  v.  State,  46  Tez.  Cr.  R.  284,  81  S. 
W.  936, 108  Am.  St.  Rep.  901;  Pratt  v.  State, 
50  Tex.  Cr.  R.  233,  96  S.  W.  8;  Anderson 
V.  State,  214  S.  W.  356 ;  Branch's  Annotated 
Texas  Penal  Cbde,  (  1929;  Everett  v.  State, 
30  Tex.  App.  682,  18  S.  W.  674 ;  Thomas  v. 
State,  40  Tex.  Cr.  R.  662,  61  S.  W.  242,  46 
Ia  R.  a.  454,  76  Am.  St.  Rep.  740.  The  Jury 
were  called  upon  to  determine  mainly  from 
the  testimony  of  the  appellant  whether,  as 
viewed  from  his  standpoint  at  the  time  the 
shot  was  fired,  he  was  under  a  reasonable 
apprehension  M  danger.  Having  offered 
himself  as  a  witness  upon  this  issue,  cross- 
examination  which  would  lead  to  ita  solution 
was  relevant  and  pr(%>er.  Mr,  Wharton,  in 
his  work  on  Evidence,  {  55,  vol.  1,  says: 

"In  homicide,  evidence  is  relevant  to  show 
the  good  faith  of  the  defendant  who  pleads  that 
he  was  acting  in  self-defense  after  recent 
threats  by  the  deceased  to  take  bis  life  and 
when  some  overt  act  accompanies  such  threats." 

The  state  of  mind  of  appellant  was  in 
question.  Howard  v.  State,  25  Tex.  App. 
691,  8  S.  W.  921;  Pratt  v.  State,  50  Tex.  Cr. 
R.  232,  96  S.  W.  8;  Branch's  Annotated  Tex- 
as Penal  Code,  {  1929.  The  evidence  avail- 
able in  the  instant  case  was  almost  exclu- 
sively the  testimony  of  the  appellant-  On 
this  Issue,  we  are  of  the  opinion  that  the  in- 
quiry made,  as  developed  by  the  bill,  was 
not  so  obviously  improper  and  hurtful  as  to 
entitle  the  api)ellant  to  have  the  judgment 
set  aside.  Touching  the  scope  of  cross-ex- 
amination of  the  accused  when  he  offers  him- 
self as  a  witness,  Mr.  Branch,  in  his  Anno- 
tated Texas  Penal  Ctode,  citing  many  deci- 
sions of  this  court,  states  the  conclusion  de- 
duced therefrom  as  follows: 

"When  defendant  takes  the  stand  as  a  wit- 
ness he  is  subject  to  the  same  rules  as  any 
other  witness.  He  may  be  contradicted,  im- 
peached, discredited,  attacked,  sustained,  bol- 
stered up,  made  to  give  evidence  against  him- 
self, cross-examined  as  to  new  matter,  and 
treated  in  every  respect  as  any  other  witness 
testifying  In  behalf  of  defendant,  except  where 
some  statute  forbids  certain  matters  to  be  used 
against  him,  such  as  proof  of  bis  conviction  on 
a  former  trial  of  the  present  case,  his  failure 
to  testify  on  a  former  trial  or  hearing,  and  the 
like."  Huffman  v.  State,  28  Tex.  App.  177,  12 
S.  W.  588:  Branch's  Annotated  Texas  Penal 
Code.  {  147. 
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The  deceased  leased  his  farm  to  the  ap- 
pellant, making  certain  reservations.  A  con- 
troversy between  tho  deceased  and  other  per- 
sons developed,  and  ripened  into  a  suit  over 
a  strip  of  land  claimed  by  the  deceased.  A 
fence  was  put  around  this  land  by  the  ap- 
pellant, in  the  absence  of  the  deceased,  and 
a  gate  was  made  in  the  fence,  inclosing  land 
of  deceased.  This,  according  to  appellant's 
theory,  did  not  meet  with  the  approval  of  the 
deceased,  and  he  became  quarrelsome  and 
offensive  by  reason  thereof.  He  was  board- 
ing at  the  home  of  the  appellant  The  hom- 
icide took  place  in  the  morning.  According 
to  appellant's  testimony,  while  he  was  milk- 
ing the  deceased  came  Into  the  lot  with  bis 
left  hand  in  his  hip  pocket,  and  said,  "May- 
be, by  God,  you  want  to  start  something  this 
morning,"  to  which  appellant  replied,  "No,  I 
don't  want  to  have  any  trouble  with  yon, 
but  I  have  asked  you  to  stay  out  of  my 
bouse,  and  I  want  you  to  stay  out;  don't 
come  in  there  any  more  at  all."  Deceased 
replied  that  "by  God"  he  would  come  In 
ihere  whien  he  got  good  anP  ready,  and  If 
appellant  tried  to  stop  him  he  would  shoot 
hell  out  of  him.  The  appellant,  according  to 
his  testimony,  had  previously  provided  him- 
self with  shotgun  shells  to  fit  his  Winchester 
gun ;  and  after  he  finished  milking  he  went 
to  his  room,  loaded  bis  gun,  and  sat  down  on 
the  bed,  and  while  there  saw  the  deceased 
approaching  on  horseback,  and,  after  hitch- 
ing his  horse,  upon  foot.    Appellant  said: 

"Mr.  Ward  looked  like  he  was  looking  at  me 
as  he  approached.  After  he  got  pretty  close  I 
moved  from  where  I  was  sitting  on  the  bed,  and 
he  v/blb  coming  towards  me,  looking  at  me.  I 
raised  up,  and  as  I  did  that  Mr.  Ward  reached 
towards  his  pocket  with  his  right  hand.  I 
grabbed  my  gun  and  shot  him  twice— shot  fast, 
as  quick  as  I  could.  The  screen  door  was  be- 
tween us.  I  shot  him  because  I  thought  he 
was  going  to  shoot  me.  I  thought  this  ffom 
threats  that  he  had  made  and  from  the  signs 
that  he  was  making  at  the  time." 

[81  During  the  cross-examination  of  the  ap- 
pellant, the  screen  door  through  which  the 
shots  were  fired  was  exhibited  and  used.  The 
use  of  the  door  and  its  Introduction  in  evi- 
dence are  complained  of  upou  the  ground  that 
the  identity  of  the  condition  of  the  door  at 
the  time  of  the  trial  with  that  at  the  time  of 
the  homicide  was  not  established.  Without 
rehearsing  in  detail  the  evidence  touching  the 
condition  of  the  screen  door  at  the  time  of 
the  trial  as  compared  with  its  condition  im- 
mediately after  the  shots  were  fired,'  we  have 
examined  the  record,  aud  find  nothing  that 
would  Justify  sustaining  the  contention  made. 
It  appeared  from  the  testimony  of  tlie  witness 
Bailey  that  he  reached  the  premises  a  very 
'  short  time  after  the  deceased  was  killed,  and 
while  his  body  was  lying  upon  the  ground, 
and  remained  there  until  the  sheriff  arrived. 
Subsequently,  on  another  day,  the  appellant 
pointed  out  to  the  witness  the  place  from 


which  the  shooting  was  done,  the  position  of 
the  deceased,  and  the  holes  in  the  screen  door 
through  which  the  shots  were  fired.  When 
the  appellant  was  on  the  stand  he  identifled 
the  door,  and  said: 

"I  suppose  these  two  holes  are  in  about  the 
same  condition  they  were  just  after  the  shots 
were  iired.  I  don't  know  as  I  looked  at  it  aft- 
erwards and  examined  it.  They  look  like  they 
are  in  the  same  relative  positian  now  as  they 
were  at  that  time." 

The  sherifT  testified  that  he  examined  the 
door  about  11  o'dodc  in  the  morning,  the 
homicide  having  taken  place  about  9,  and  that 
he  observed  no  difference  In  the  condition  of 
the  door  as  it  was  exhibited  upou  the  trial 
and  its  condition  at  the  time  mentioned. 

[8]  Bin  of  exceptions  No.  6  recites  that 
while  Mrs.  Durham  was  on  the  witness  stand 
she  was  asked  on  croas-examtnation  the  fol- 
lowing question: 

"Now,  counsel  for  defendant  asks  yon  if  you 
knew  what  was  said  and  what  happened  inside 
of  that  bam  when  Ward  went  in  after  hia 
saddle.  Tell  the  jury  whether  or  not  there 
was  time  enough  for  anything  much  to  have 
happened" 

— to  which  she  replied:  "No;  there  wasn't." 
This  was  objected  to  as  calling  for  an  opin- 
ion. The  bill  is  too  meager  to  enable  ua  to 
decide  whether  or  not  the  evidence  was  ad- 
missible or  hurtful.  None  of  the  surrounding 
facts  are  set  out.  Viewed  in  the  light  of  the 
testimony  of  witness  Mrs.  Durham  in  the 
statements  of  tActa,  which  we  have  examined, 
the  bill  discloses  no  error.  The  witness  stat- 
ed on  recross-ezamlnatlon  that  when  she  made 
the  statement  comi^alned  of  she  misunder- 
stood the  question,  and  said  that  she  did  cot 
know  what  happened  while  Ward  was  In  the 
bam.  We  think,  fairly  construed,  the  record 
does  not  bear  the  interpretation  that  the  opin- 
ion of  the  witness  was  taken  as  evidence. 

[10]  Various  charges  were  requested  upon 
the  subject  of  apparent  danger.  The  general 
subject  of  apparent  danger  was  embraced  in 
the  main  charge,  and  in  addition  thereto  the 
theory  of  apparent  danger  arising  out  of  com- 
municated threats.  The  subject  of  self-de- 
fense seems  to  have  been  submitted  In  an  un- 
exceptional way  In  the  main  charge ;  In  fact, 
no  exceptions  were  addressed  to  this.  Two 
of  appellant's  spedal  charges  on  that  subject 
were  given.  One  informed  the  jury  that  if 
the  appellant  f«ired  an  attack  firom  the  de- 
ceased, he  had  a  right  to  arm  himself  and 
purchase  shells.  The  other  was  In  the  follovr- 
Ing  language : 

"Yon  are  further  instructed  that  if  you  believe 
from  the  evidence  in  this  case,  viewing  it  from 
the  standpoint  of  the  defendant  at  the  time. 
that  immediately  before  the  killing  of  the  said 
George  Ward  by  the  defendant,  the  deceased 
was  advancing  towards  the  defendant,  and  made 
a  demonstration  as  if  to  draw  a  weapon,  and 
from  the  conduct  and  manner  of  the  deceased 
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and  the  demonstration  made  by  him.'if  any,  and 
the  defendant's  knowledge  of  the  character  and 
disposition  of  the  deceased,  and  the  defendant 
-was  caused  to  have  a  reasonable  expectation  or 
fear  of  death  or  serious  bodily  injury,  and  that 
the  defendant,  acting  under  such  reasonable  ex- 
pectation or  fear  and  while  such  reasonable  ex- 
pectation or  fear  continued,  shot  and  killed 
deceased,  or  if  you  have  a  reasonable  doubt 
as  to  such  facts,  then  yon  wiU  acquit  the  defend- 
ant, although  you  may  believe  from  the  evidence 
that  the  deceased  in  fact  had  no  weapon  at  such 
time,  and  that  the  defendant  was  in  truth  in  no 
danger  from  an  attack  by  the  deceased." 

In  view  of  the  court's  charge  on  the  Subject 
of  self-defMise  and  the  special  charges  given, 
there  was  no  error  In  refusing  other  special 
charges,  which  embraced  in  varying  phrase- 
ology the  same  subject-matter. 

The  suggestion  that  special  charge  No.  14, 
while  Incorrect  as  a  legal  proposition,  was 
sufficiently  pointed  to  call  the  court's  atten- 
ti<m  to  the  omission  In  the  charge  to  instruct 
the  Jury  uiwn  the  right  of  the  appellant  to 
eontiniie  to  shoot  is  met  by  other  parts  of  the 
record.  On  the  subject  In  the  main  charge  the 
Jury  was  told  that  the  appellant  was,  under 
no  drcumstancea,  required  to  retreat,  and  In 
special  charge  No.  1,  given  at  the  request  of 
the  appellant,  the  Jury  was  told,  in  substance, 
that  If  his  life  appeared  in  danger  "he  had  a 
right  not  only  to  shoot  and  kill,  but  to  contin- 
ue to  shoot  at  deceased  so  long  as  the  ap- 
jiearance  of  danger  existed  in  the  mind  of  the 
defendant" 

[111  Permitting  the  Jury  to  take  In  their 
retirement  the  door  which  was  introduced  in 
evidence  was  not  error.  Article  751,  Code  Cr. 
Proc. ;  Holder  v.  State,  81  Tex.  Cr.  R.  194, 194 
S.  W.  163;  Chalk  v.  State,  35  Tex.  Cr.  B.  116, 
32  S.  W.  534;  other  cases  listed  Vernon's 
Texas  Orlm.  Statutes,  vol.  2,  p.  566. 

[1 2]  Wo  fall  to  find  in  the  remarks  of  coun- 
sel such  Infringement  of  the  right  of  legiti- 
mate argument  as  would  be  calculated  to 
taint  the  verdict  with  passion  or  prejudice. 
In  the  light  of  the  expressions  on  the  subject 
often  made  by  the  court,  we,  without  quoting 
them,  express  the  conclusion  that  the  re- 
marks criticized  were  legitimate  deductions 
-from  and  comments  upon  various  phases  of 
the  evidence. 

Impressed  with  the  view  that  the  record 
discloses  no  errors  authorizing  a  reversal  of 
the  Jndgment,  its  affirmance  Is  .ordered. 


8T0PPELBER6  et  al.  v.  STOPPELBERG. 
(No.  6381.) 

(Conrt  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    May  19,  1920.) 

1.  EvMeaoo  «=>222 (3)— Admission  of  defend- 
ant admlMible  as  against  him. 
In  action  for  partition  by  a  widowed  daugh- 
ter-in-law and  sister-in-law  against  her  moth- 
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er-in-Iaw  and  brother-in-law,  testimony  that 
the  brother-in-law  had  told  the  witness  that 
certain  of  the  personal  property  involved  be- 
longed in  equal  parts  to  him  and  his  brother, 
plaintiff's  husband,  held  admissible  aa  between 
plaintiff  and  the  brother-in-law. 

2.  Appeal  and  error  <s=393l(6)  —  Tostimony 
heard  by  Judge  without  Jury  presumed  to 
have  been  properly  applied. 

Where  a  case  is  tried  before  the  judge 
without  a  jury,  the  presumption  will  prevail 
that  testimony  was  used  only  on  the  point  and 
between  the  parties  to  which  it  could  legally 
apply,  particularly  where  there  is  sufficient 
competent  evidence  to  sustain  the  judgment. 

3.  Discovery  <S=s70— Refusal  to  admit  testi- 
mony of  party  who  failed  to  appear  for  taking 
of  deposition  within  discretion  of'ooart. 

In  view  of  a  defendant's  failure  to  appear 
for  taking  of  her  deposition  on  interrogatories 
pursuant  to  Rev.  St.  art.  3680,  it  was  within 
the  discretion  of  the  triq]  court  to  refuse  to 
allow  her  to  testify,  and  to  allow  plaintiff  to  in- 
troduce the  interrogatories  to  her  in  rebuttal  of 
defendant's  evidence,  pursuant  to  article  3685. 

4.  DIaoovery  €=954 — Notice  of  filing  of  inter- 
rogatories to  parties  or  attorneys  not  re- 
quired. 

Under  Rev.  St.  art.  3682,  notice  to  parties 
in  a  suit  or  their  attorneys  of  filing  of  inter- 
rogatories in  order  to  take  their  depositions  is 
not  required,  and  failure  to  issue  such  notices 
was  not  evidence  of  a  design  to  intrap  defend- 
ants. 

5.  Husband  and  wife  ®=3262(l)— Land  bought 
during  marriage  presumed  to  have  bean  oom- 
munlty  property. 

There  is  a  presumption  that  land  bought  by 
a  husband  during  the  existence  of  the  marital 
relation  between  himself  and  his  wife  was  com- 
munity property,  and  the  burden  was  on  the 
wife,  sued,  after  her  husband's  death,  for  par- 
tition, to  establish  that  it  was  her  separate 
estate  even  though  the  deed  was  executed  to 
her. 

6.  Husband  and  wife  «s9255— Payment  for  land 
by  wife  from  insuranco  on  life  of  husband  did 
not  destroy  community  oharaeter. 

Payment  of  the  balance  of  the  purchase 
money  on  a  tract  of  land  purchased  by  a  hus- 
band out  of  insurance  money  on  hip  life  by  his 
surviving  wife  to  whom  the  deed  ran  did  not 
destroy  the  community  character  of  the  proper- 
ty and  stamp  it  as  separate  estate. 

7.  Partition  €=>87— Charge  against  heir  of  pro- 
portionate part  of  purchase  money  ef  com< 
munlty  property  held  proper. 

In  a  daughter-in-law's  suit  for  partition, 
where  the  court  properly  decreed  certain  land 
to  be  community  property  of  defendant  moth- 
er-in-law, who  had  paid  part  of  the  purchase 
price  with  her  own  funds,  it  properly  charged 
the  daughter-in-law  with  her  proportionate  part 
of  the  purchase  money  paid  by  defendant  moth- 
er-in-law. 

8.  Husband  and  wife  <8=9258— Separate  estate 
must  reimburse  oommunlty  for  proper  Im- 
provements made  In  good  faith. 

Where  improvements  on  a  wife's  land  were 
made  with  community  funds  of  husband  and 
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wif«,  after  the  husband'a  death  a  daughter-in- 
law,  widow  of  a  son,  waa  entitled  to  her  share 
in  sach  improTementa  aa  againet  her  mother- 
in-law,  under  the  rule  that  the  separate  estate 
of  one  member  of  the  community  must  reim- 
burse the  community  for  any  proper  improve- 
ments made  in  good  faith  on  separate  estate 
with  community  funds;  but,  since  no  such 
claim  should  be  permitted  to  affect  or  jeopardize 
the  title  to  the  land,  a  lien  for  such  funds  can- 
not be  fixed  on  it. 

9.  HHsband  and  wifa  «s>49i/2(8)  —  EvMenoe 
held  to  show  husband  Intended  to  make  gift 
of  land  to  wife. 
In  a  daughter-in-law  and  sieter-In-law's  ac- 
tion  for   partition   against   her   mother-in-lawi 
and  brother-in-law,  evidence  held  insufficient  to 
show  that  the  deceased  father-in-law  intended 
to  make  a  gift  of  certain  land  to  the  mother- 
in-law,  his  wife,  when  purchasing  it. 

Appeal  from  District  Court,  Bastrop  Coun- 
ty;   R.  J.  Alexande;^  Judge. 

Action  by  Minnie  Stoppelberg  against  Ber- 
tha  Stoppelberg  and   another.     From   the 
Judgment,  defendants  appeal.    Judgment  re- 
formed, and,  as  reformed,  aflBrmed. 

The  Bowers,  of  Giddings,  for  appellants. 
Maynard  &  Maynard,  of  Bastrop,  for  ap- 
I)ellee. 

PLY,  0.  J.  This  is  an  action  for  parti- 
tion of  property,  real  and  personal,  and  for 
damages  arising  from  a  conversion  of  cer- 
tain personal  property,  instituted  by  appel- 
lee against  Bertha  Stoppelberg  and  John 
Stoppelberg.  The  appellants  are  mother  and 
son,  and  appellee,  a  widowed  daughter  and 
sister,  in  law.  The  property  sought  to  be 
partitioned  consisted  of  five  tracts  of  land, 
seven  bales  of  cotton  valued  at  $1,050,  4,500 
pounds  of  seed  cotton,  200  bushels  of  corn, 
two  tons  of  unbaled  hay,  and  two  tons  of 
fodder.  The  property,  alleged  to  belong  to 
appellee  alone  and  to  have  been  converted 
by  appellants,  consisted  of  cattle,  hogs,  au- 
tomobile, horse,  piano,  two  organs,  motor- 
cycle, bicycle,  buggy,  and  set  of  harness.  Ai>- 
pellants  answered  that  four  of  the  five  tracts 
of  land,  described  in  the  petition,  were  the 
separate  property  of  Bertha  Stoppelberg,  and 
that  lot  No.  1,  block  17,  In  the  city  of  Gal- 
veston, sought  to  be  partitioned,  belonged 
one-third  to  appellee  and  two-thirds  to  ap- 
pellants; that  all  the  personal  property 
sued  for  was  the  separate  property  of  Bertha 
Stoppelberg,  except  one  bicycle  and  one  mo- 
torcycle. Appellants  filed  a  cross-action 
against  appellee  for  conversion  of  two  bales 
of  cotton,  one  silver  railroad  watch,  one 
small  cooking  stove,  and  one  chest  of  black- 
smith tools.  No  Jury  was  demanded,  and 
the  trial  Judge  rendered  Judgment  In  favor 
of  appellee  for  a  one-clghth  interest  in  and 
to  two  tracts  of  land,  one  "of  147.6  acres, 
and  the  other  of  145  acres;    for  one-sixth 


of  the  Galveston  lot;  for  one-half  of  seven 
hales  of  cotton,  seed  cotton,  corn,  tops,  and 
fodder,  all  of  the  value  of  $1,830,  and  for 
the  other  personal  profierty  sued  for,  and 
for  $250,  her  Interest  In  improvements  on 
the  82%-acre  tract,  and  rendered  Judgment 
In  favor  of  Bertha  Stoppelberg  for  the  82^^- 
acre  tract  and  for  $86.87^,  being  one-eighth 
of  amount  of  purchase  money  paid  by  the 
said  Bertha  Stoppelberg  on  the  145-acre  tract. 

The  findings  of  the  court  are  sustained 
by  the  evidence.  They  show  that  Bertha 
Stoppelberg  was  the  widow  of  Henry  G. 
Stoppelberg,  who  died  Intestate  in  1905,  leav- 
ing as  his  heirs  appellants  and  Paul  Stop- 
pelberg, the  husband  of  appellee.  Paul  Stop- 
pelberg, to  whom  appellee  ,was  married  on 
September  11,  1918,  died  Intestate  on  Octo- 
ber 17,  1918,  and  at  his  death  owned  the 
personal  property  described  In  the  petition, 
with  the  exception  of  one  horse,  one  buggy, 
one  set  of  harness,  one  piano  scarf,  one  open- 
face  sliver  watch,  one  tool  chest,  and  one 
store,  which  belong  to  appellants.  He  also 
died  possessed  of  a  one-fourth  interest  in  and 
to  the  147^-  and  145-acre  tracts,  which 
he  Inherited  from  bis  father,  who  owned  a 
one-half  Interest  therein  at  the  time  of  bis 
death;  Bertha  Stoppelberg  owning  the  other 
half.  Two-thirds  of  the  Galveston  lot  was 
the  community  property  of  Bertlia  Stoppel- 
berg and  her  deceased  husband;  the  other 
third  being  the  separate  property  of  hcT 
said  husband.  Bertha  Stoppelberg  paid  $695 
on  the  pucchase  price  of  the  145  acres  of 
land,  after  her  husband's  death. 

[1,  2]  The  court  permitted  WUliam  Schroe- 
der  to  testify  that  John  Stoppelberg,  one  of 
the  appellants,  had  told  him  that  certain  of 
the  personal  property  belonged.  In  eqnal 
parts,  to  him  and  his  brother,  Paul  St<q>- 
pelberg,  and  that  action  Is  made  the  basis 
of  the  first  assignment  of  error.  No  doubt 
the  testimony  was  admissible  as  between  ap- 
pellee and  John  Stoppelberg,  and,  being  tried 
before  the  Judge,  without  a  Jury,  the  pre- 
sumption will  prevail  that  it  .was  used  only 
on  the  point  and  between  the  parties  to 
whi<a»  It  could  legally  apply.  Appellee  had 
alleged  that  she  and  John  Stoppelberg  Joint- 
ly owned  the  cotton,  sorghum,  and  corn  tops, 
and  Schroeder  testified  that  John  Stoppel- 
berg told  him,  not  that  all  the  personal  prop- 
erty hut  that  the  last-mentioned  property, 
was  owned  In  equal  parts  by  him  and  Paul. 
Appellants  seem  to  ignore  the  fact  that  the 
admission  was  made  by  one  of  the  parties, 
and  cites  authorities  on  declarations  made, 
by  third  parties  to  sustain  the  assignment. 
The  presumption  will  prevail  that  the  trial 
Judge  considered  it  as  bearing  upon  the 
case  against  John  Stoppelberg,  espedally  as 
there  is  snfllclent  competent  evidence  to  bus^ 
tain  the  Judgment.  Lindsay  v.  Jaffray,  55 
i  Tex.  626;  Cole  v.  Noble,  63  Tex.  432.    This  rul- 
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ing  disposes  of  the  second  assignment  of  error, 
'Which  complains  as  to  like  declarations  made 
by  John  Stoppelberg  and  Paul  Stoppelberg 
as  to  the  personal  property  mentioned.  The 
court  stated  in  bis  findings  of  fact  that  be 
bad  excluded  from  his  consideration  all  dec- 
larations made  by  Paul  Stoppelberg.  He 
bad  the  right  to  use  the  declarations  of  John 
Stoppelberg  as  affecting  disputes  between 
bim  and  appellee.  It  was  proved  that  Ber- 
tha Stoppelberg  had  admitted  that  the  prop- 
erty belonged  to  John  and  Paul.  In  her 
depositions,  taken  as  confessed,  she  admit- 
ted the  same  thing. 

The  findings  of  the  court  show  that  on 
January  27,  1919,  Interrogatories  to  Bertha 
Stoppelberg  were  filed  by  appellee,  and  a 
commission  issued  to  take  her  depositions. 
Efforts  were  made  to  obtain  her  depositions 
from  time  to  time,  but  the  officer  failed  to 
obtain  the  same,  although  her  house  was 
visited,  and  a  subpoena  and  attachment  is- 
sued for  her.  Appellee  Introduced  her  tes- 
timony and  rested  as  did  appellants  also. 
Appellants  afterwards  asked  to  be  allowed  to 
tntrodnce  evidence,  and  when  Bertha  Stop- 
pelberg was  introduced  as  a  witness  in  her 
own  behalf,  and  was  asked  questions  covered 
by  the  direct  interrogatories,  appellee  object- 
ed, and  asked  that  said  interrogatories  be 
taken  as  confessed.  The  objection  was  sus- 
tained, and  the  witness  was  not  permitted  to 
answer  questions  covered  by  ttie  interroga- 
tories. The  court  found  that  Bertha  Stoppel- 
berg "failed  and  refused"  to  answer  the  inter- 
rogatories, and  the  notary  -public  to  whom  the 
interrogatories  were  delivered  certified  that 
Bertha  Stoppelborg  and  John  Stoppelberg 
denied  him  admission  to  their  bouse,  and 
declined  and  refused  to  appear  before  him. 
The  interrogatories  were  filed  six  months 
before  the  trial,  and  a  subpoena  was  served 
on  Bertba  Stoppelberg  on  January  28,  1919, 
commanding  her  to  appear  and  answer  the 
Interrogatories,  and  she  was  tendered  a  fee 
for  her  attendance,  but  she  failed  and  refus- 
ed to  attend.  An  attachment  was  then  issued 
for  her,  but  she  could  not  be  found  by  the 
officers.  Appellants  filed  a  motion  after  she 
was  not  allowed  to  testify  to  matters  about 
which  the  interrogatories  were  propounded, 
and  then  a  motion  was  filed  that  Bertha  Stop- 
pelberg be  allowed  to  answer  the  interroga- 
tories at  that  time.  The  motion  was  sworn 
to  by  Bertha  Stoppelberg,  in  which  she  stat- 
ed that  she  was  70  years  of  age,  and  dirt 
not  obey  the  summons  to  appear  and  answer 
the  interrogatories  because  she  was  sick  and 
In  mental  distress  at  the  recent  death  of  her 
son,  Paul,  but  went  to  Giddlngs  to  consult 
with  her  attorneys  about  answering  the  in- 
terrogatories, and  was  seized  with  influenza, 
and  was  not  able  to  answer 'the  Interroga- 
tories, and  then  went  to  Houston  for  treat- 
ment, and  was  not  able  to  answer  until  her 
trial  came  off.     Aa  to  refusing  the  notary 
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public  admission  to  her  house  and  refusing 
to  appear  before  him,  no  answer  was  attempt- 
ed. No  time  to  consult  with'  attorneys  was 
requested.  The  returns  of  the  officers  are  not 
contradicted,  and  no  testimony  was  introduc- 
ed by  appellants  to  sustain  their  motion.  As 
said  by  this  court  in  Welnert  v.  SImang,  29 
Tex.  Civ.  App.  436,  68  S.  W.  1011: 

"A  number  of  cases  have  been  cited  by  ap- 
pellant to  show  that  the  court  should  have  set 
aside  the  certificate  of  the  officer  and  have  per- 
mitted appellant  to  testify,  but  none  of  them 
hold  that  this  court  has  the  authority  to  de- 
termine that  the  action  of  the  court  in  deciding 
against  appellant  on  his  motion  to  suppress  the 
certificate  in  the  first  instance  and  to  have  an- 
other hearing  on  it  in  the  second  instance  was 
erroneous,  in  the  absence  of  a  statement  of  the 
facts  upon  which  the  motion  was  tried." 

The  interrogatories  are  authorized  by  Rev. 
Stats,  art.  3680,  and  taking  them  as  con- 
fessed is  authorized  by  article  3685.  The 
finding  of  the  trial  judge  would  be  sustained 
In  the  face  of  the  affidavit,  as  the  court 
could  reject  its  contents  if  he  desired.  It 
was  not  supported  by  evidence.  There  was 
nothing  tending  to  show  any  attempt  to  in- 
trap   appellants   in    taking  the   depositions. 

[3]  It  was  clearly  within  the  discretion  of 
the  court  to  refuse  to  allow  Bertha  Stop- 
pelberg to  testify  and  to  allow  appellee  to 
Introduce  the  interrogatories  to  her  in  re- 
buttal of  appellants'  evidence.  No  .abuse 
of  discretion  has  been  shown  in  this  case. 
Jones  V.  Wright,  92  S.  W.  1010;  Railway  v. 
Morris,  144  S.  W.  1163 ;  Ayers  v.  Harris,  77 
Tex.  108,  13  S.  W.  768;  Bounds  v.  Little,  79 
Tex.  128,  15  S.  W.  225 ;  Railway  v.  Robinson, 
79  Tex.  608,  15  S.  W.  5S4. 

[4]  Bertha  Stoppelberg  disclosed  in  her 
motion  that,  while  she  was  so  sick  and  men- 
tally distressed  that  she  could  not  go  to  Bas- 
trop to  answer  interrogatories,  she  was  able 
to  go  to  Giddlngs  to  consult  her  attorneys, 
and  her  sickness  did  not  prevent  her  from 
going  to  Houston  and  remaining  away  until - 
July  10,  1919,  when  the  case  was  tried,  when 
she  was  at^e  to  go  to  Bastrop  and  offer  to  tes- 
tify. Her  o-wn  motion'  tended  to  show  that 
she  was  evading  the  answering  of  the  inter- 
rogatories. In  the  cases  cited  by  appellants, 
evidence  was  Introduced  to  show  that  there 
was  no  willful  refusal  to  answer  the  inter- 
rogatories. Appellants  relied  alone  on  their 
motion  to  vacate,  the  official  certificate  of  the 
notary  public.  The  law  does  not  require  no- 
tice to  parties  to  a  suit,  nor  to  their  attor- 
neys, in  order  to  take  their  depositions,  and  a 
failure  to  issue  such  notices  was  not  evidence 
of  a  desigQ  to  intrap  appellants.  Article  3682, 
Rev.  Stats.  They  knew  about  the  matter, 
and  refused  to  answer  the  Interrogatories. 
The  third,  fourth,  fifth,  and  sixth  assign- 
ments of  error  are  overruled. 

[5^7]  The  145-acre  tract  of  land  having 
been  bought  during  the  marital  relation  be- 
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tween  Bertha  Stoppelberg  aad  ber  deceased 
husband,  the  presumpticm  obtains  that  It 
was  community  property,  and  the  burden 
was  upon  her  to  establish  that  it  was  ber 
separate  estate.  The  fact  that  the  deed  was 
executed  to  Bertha  Stoppelberg  did  not  de- 
stroy the  presumption  that  the  property  was 
community.  Payment  of  the  balance  of  the 
purchase  money  on  the  145-acre  tract  out  of 
insurance  money  on  the  life  of  the  deceased 
husband  by  the  surviving  wife  did  not  de- 
stroy the  community  character  of  the  proper- 
ty, and  stamp  it  as  separate  estate.  The 
court  properly  decreed  the  property  to  be 
community,  and  charged  appellee  with  her 
proportionate  part  of  the  purchase  money 
paid  by  Bertha  Stoppelberg.  Allen  v.  Allen, 
101  Tex.  362,  107  S.  W.  528;  Hayworth  v. 
Williams,  102  Tex.  306.  116  S.  W.  43,  132 
Am.  St  R^.  879;  Moore  t.  Moore,  28  Tex. 
Civ.  App.  600,  6S  S.  W.  59;  MUler  v.  Odom, 
152  S.  W.  1185.  The  deeds  did  not  state  that 
the  property  was  the  separate  estate  of  the 
wife.  According  to  the  testimony  of  John 
Stoppelberg,  his  father  agreed  to  furnish  the 
money  to  pay  for  the  147  acres  of  land. 
There  was  no  agreement  that  either  tract 
of  the  land  would  be  the  separate  property 
of  the  wife.  There  was  no  testimony  tending 
to  impress  the  character  of  separate  property 
upon  the  land.  If  the  $600  was  given  by 
the  husband  to  the  wife  to  pay  for  the  land, 
there  was  no  testimony  tending  to  show  that 
it  was  the  separate  money  of  the  husband. 
The  testimony  was  too  vague  and  unsatis- 
factory to  remove  the  presumption  that  the 
property  was  community  estate.  The  sev- 
enth and  eighth  assignments  of  error  are 
overruled. 

The  ninth,  tenth,  eleventh,  and  twelfth 
assignments  of  error  are  overruled.  There 
was  testimony  tending  to  support  the  Judg- 
ment of  the  court  as  to  the  cotton  bales, 
the  seed  cotton,  and  other  peramal  property. 

[8]  The  question  of  the  homestead  rights 
of  Bertha  Stopp^berg  in  the  82V^-Bcre  tract 
of  land  is  sought  to  be  raised  in  the  brief 
of  appellant,  but  not  in  pleadings  or  proof. 
The  improvements  oh  the  land  were  made 
with  community  funds,  and  appellee  was  en- 
titled to  her  share  in  the  same.  It  is  the 
well-settled  law  of  Texas  that  the  separate 
estate  of  one  member  of  the  community  must 
reimburse  the  community  for  any  proper  im- 
provements made  in  good  faith  upon  the  sep- 
arate estate  with  community  funds.  Furrh 
V.  Winston,  66  Tex.  521, 1  S.  W.  527;  Schmidt 
V.  Huppmann,  73  Tex.  112,  11  S.  W.  175; 
Maddox  v.  Summeriin,  02  Tex.  483,  49  S.  W. 
1033,  60  S.  W.  567;  Bullock  v.  Sprowls,  54 
S.  W.  657,  affirmed  by  Supreme  Court, 
93  Tex.  188,  54  S.  W.  661,  47  L.  R.  A. 
326,  77  Am.  St  Rep.  849;  SummervUle  v. 
King,  98  Tex.  332,  83  S.  W.  680.  affirming 
80  S.  W.  1050.  In  all  of  these  cases,  how- 
ever, it  is  asserted  that  no  Bud>  claim  would 


be  permitted  to  affect  or  Jeopardize  tlie  title 
to  the  land.  If  that  be  the  law,  tiien  the 
lien  to  secure  the  interest  of  appellee  in 
the  82^  acres  of  land,  the  separate  estate 
of  Bertha  Stoppelberg,  was  improperly  fix- 
ed (A  that  land. 

The  cases  which  appellants  daim  hold, 
where  it  is  shown  that  the  consideration  in  a 
deed  taken  in  the  name  of  the  wife  was  the 
separate  property  of  the  husband,  tbe  pre- 
sumption will  arise  ttiat  the  husband  made  a 
gift  to  the  wife,  whether  the  recital  in 
the  deed  shows  it  or  not,  do  not  so  hold. 
They  hold  that  where  the  evidence  shows 
that  the  purchase  money  was  the  separate 
property  of  the  husband,  which  be  gave  to 
the  wife,  the  presumption  of  a  gift  to  the 
wife  of  the  land  would  arise,  although  the 
deed  did  not  so  recite. 

[9]  In  this  case  the  only  testimony  tend- 
ing to  show  that  the  husband  intended  to 
make  a  gift  of  the  147  acres  of  land  to  Ber- 
tha Stoppelberg  is  the  testimony  of  John 
Stoppelberg,  a  defendant,  and,  of  course,  in- 
terested party.    He  testified: 

"I  was  not  present  with  my  mother  when 
she  bought  the  tract  of  147  acres  of  land  from 
Meyer,  the  second  tract.  I  was  not  present 
at  the  time  the  deed  was  executed.  As  to  whose 
money  paid  for  that  land,  my  mother  paid  for 
it  I  don't  recollect  how  much  she  paid  for  it; 
I  think  it  was  $600.  I  know  why  the  deed 
was  made  to  my  mother.  It  was  made  to  her 
because  father  said  he  did  not  want  to  pay  the 
land  off;  that  if  she  wanted  to  pay  she  could 
buy  and  he  would  furnish  the  money,  ^le 
deed  was  made  to  Bertha  Stoppelberg." 

No  Inlding  is  given  as  to  when  and  where 
the  father  made  the  declaration,  nor  to  whom 
it  was  made.  If  made  when  the  trade  was 
consummated,  John  Stoppelberg  was  xtot 
there,  and  it  is  so  inconsistent  as  to  t>e  nn- 
reasonable  for  the  husband  to  -say  tbat  be 
did  not  want  to  pay  for  the  land,  but  tbat 
the  wife  could  buy  and  he  would  furnish  the 
money.  That  might  be  a  loan,  but  not  a  gift 
to  the  wife,  and  It  might  be  separate  prop«-ty 
or  money  belonging  to  the  commdnlty,  tbat 
be  was  lending.  The  evidence  was  too  vague 
and  unsatisfactory  to  be  credited,  and  evi- 
dently it  was  rejected  by  ttie  trial  Judge. 
The  deed  from  Meyer  recites  the  payment  of 
$600  on  November  1,  1809.  In  order  to  re- 
but the  legal  presumption  tbat  the  property 
was  paid  for  with  community  funds,  tbe 
only  testimony  is  tbe  vague  and  indefinite 
assertion  of  one  of  tbe  appellants  that  at 
some  time  and  some  place,  not  designated,  the 
husband  had  said  he  would  not  pay  for  the 
land,  but  would  let  his  wife  have  the  money. 
The  evidence  was  .ignored,  and  it  sboold  have 
been  ignored. 

According  to  tbe  theory  of  appellants,  tbe 
husband  of  Bertba  Stoppelberg*  bought  no 
land,  although  he  seemed  to  have  the  m<«ey, 
but  gave  bis  wife  free  rein  in  dealing  in  real 
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estate  on  ber  own  responsibility  and  to;  ber 
own  separate  use  and  benefit  She  bad  no 
money,  but  was  oompelled  to  look  to  his  pock- 
et while  living  and  to  insurance  on  his  life 
after  his  death  tor  the  payments  made  on 
what  la  claimed  to  Ije  her  separate  estate. 
"What  the  idea  was  for  taking  the  different 
deeds  of  conveyance  in  the  name  of  the  wife 
remains  unexplained.  Different  motives 
might  be  assigned  for  sncb  conduct  of  a  hus- 
t>and,  but  it  is  unnecessary  to  Indulge  them, 
and  all  Hiat  is  proper  to  presmne  is  that  the 
property  was  bought  for  the  community  and 
placed  In  the  name  of  the  wife. 

The  judgment  will  be  reformed  so  as  to 
eliminate  the  lien  granted  on  the  82Vi-acre 
tract,  and,  as  reformed,  will  b&  affirmed. 


NEWCOM   V.   FORD.     (No.  2280.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
May  20, 1920.) 

i.  fiifts  $=>34— CoadltioBal  promise  to  give  not 
enforoeahle. 
A  conditional  .promise  to  give  a  tiling  or 
forgive  a  debt  is  not  enforceable. 

2.  CoHtnwts  «3>  147(1)  —  Nature  detormlnMl 
with  reforeaee  to  latoatioa. 

The  nature  of  a  transaction  Bbould  be  de- 
termined with  reference  to  the  intention  of  the 
parties. 

3.  Vendor  and  porohaser  €==>50— Deed  and  pur- 
chase-money note  to  be  construed  together. 

Where  a  note  constituted  the  considera- 
tion for  a  deed,  the  deed  and  note  should  be 
construed  as  if  they  were  parts  of  one  and  the 
same  instrument. 

4.  Gifts  «=»5(2)— Evidence  hold  to  show  sale 
of  land  and  not  a  gift. 

Where  land  was  conveyed-  and  a  note  taken 
for  the  price  and  the  deed  contained  a  recital 
that  if  the  grantor  died  before  the  note  was  due 
then  he  willed  the  note  to  the  grantee,  the 
transaction  was  not  a  gift  of  the  land  or  of  the 
note  to  the  grantee,  but  a  sale  of  the  land  and 
an  agreement  to  pay  therefor  conditioned  on 
the  grantor  living  until  maturity  of  the  note. 

Appeal  from  District  (kiurt,  Harrison 
County ;  P.  O.  Beard,  Judge. 

Action  by  Mrs.  Luia  P.  Newcom,  adminis- 
tratrix of  J.  E.  Ford,  deceased,  against  Char- 
lie Ford.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

This  was  a  suit  by  Mrs.  Lula  P.  Newcom, 
as  administratrix  of  the  estate  of  J.  E.  Ford, 
deceased,  against  Charlie  Ford,  to  recover 
the  amount  of  a  promissory  note  made  by  the 
latter,  dated  August  21, 1915,  whereby  he  un- 
dertook three  years  thereafter  to  pay  to  said 
'J.  E.  Ford  or  order  $525.    It  appeared  from 


recitals  in  the  note  that  It  was  for  the  pur- 
chase money  ot  11%  acres  of  land  conveyed 
by  the  payee  to  the  maker  thereof,  and  that 
a  vendor's  lien  had  been  retained  on  the  land 
to  secure  its  payment.  The  suit  was  to  fore- 
close that  lien  also.  In  his  answer  Cliarlie 
Ford  alleged  that— 

The  deed  made  to  him  "provides  that,  if  3. 
B.  Ford  should  die  before  the  note  became 
due,  then  the  note  waff  to  be  willed  or  given 
by  J.  E.  Ford  to  this  defendant;  that  J.  E. 
Ford  died  on  3d  day  of  July,  1918,  and  note 
became  dne  on  21st  day  of  August,  1918,  after 
the  de^h  of  J.  E.  Ford.  Wherefore  the  note 
sued  on  became  the  property  of  the  defendant 
and  became  canceled." 

The  trial  was  to  the  court  without  a  jury. 
It  appeared  from  a  recital  in  the  deed  from 
J.  E.  Ford  to  Charlie  Ford  admitted  in  evi- 
dence that  the  consideration  therefor  was  the 
note  sued  on,  and  the  deed  contained  another 
recital  as  follows: 

"If  I  die  before  this  note  is  due  then  I  will 
it  my  nephew  Chas.  Ford." 

The  appeal  is  from  a  judgment  that  the 
administratrlz  take  nothing  by  her  suit. 

John  W.  Scott  and  Wm.  Lane,  both  of  Mar- 
shall, for  appellant. 

Geo.  Prendergast,  ot  Marshall,  for  aH)el- 
lee. 

WII<LSON,  O.  J.  (after  stating  the  facts  as 
above).  [1-4]  As  we  view  the  record,  the  judg- 
ment is  not  erroneous  unless  it  is  true,  as  ap- 
pellant Insists  it  is,  that  the  provision  in  the 
deed  to  appellee  set  out  in  the  statement 
at>ove  in  its  legal  effect  was  a  mere  promise 
ot  J.  E.  Ford  if  be  died  before  the  note  ma- 
tured to  give  it  to  appeUee.  Of  course,  if 
that  was  the  effect  of  the  provision,  the  judg- 
ment is  wrong,  for  a  conditional  promise  to 
give  a  thing  or  "forgive"  a  debt  is  not  en- 
forceable. 12  R.  C.  L.  832,  944,  950.  But  we 
do  not  agree  that  was  the  effect  of  the  provi- 
sion. The  nature  of  the  transaction  should 
be  determined  with  reference  to  the  intention 
of  the  parties,  and  in  determining  that  the 
deed  and  note  should  be  construed  as  if  they 
were  parts  of  one  and  the  same  instrument. 
Dunlap's  Adm'r  v.  Wright,  11  Tex.  598,  02 
Am.  Dec.  506.  So  construing  tbem  it  is  rea- 
sonably plain,  we  tiiiuk,  that  the  transaction 
was  a  sale  of  the  land  by  J.  E.  Ford  and  not 
a  gift  thereof  or  of  the  note  to  appellee. 
What  J.  E.  Ford  agreed  to  do  was  to  convey 
the .  land  to  appellee;  and  what  appellee 
agreed  to  do  was  not  unconditionally  to  pay 
said  Ford  any  sum  of  money  for  the  land, 
but  to  pay  idm  $525  therefor  if  said  Ford 
was  alive  three  years  from  the  date  of  the 
deed.  It  is  clear,  we  think,  that  said  Ford 
did  not  expect  appeDee  to  pay,  and  that  ap- 
pellee did  not  expect  to  pay  anything  for  the 
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land  If  said  Ford  fihould  not  live  as  long  as 
three  yeara.  For  au^t  tlie  record  shows  to 
the  contrary,  appellee  may  not  have  been 
wUllng  to  bind  himself  unconditionally  to 
give  as  much  as  $525  for  the  land,  and  may 
have  been  induced  solely  by  the  agre^nent 
that  he  need  not  pay  anything  for  It  if  J.  B. 
Ford  died  within  three  years  to  bind  himself 
to  pay  said  sum  for  it  if  said  Ford  lived  that 
long. 
The  Judgment  wUl  be  affirmed. 


NEWCOM  y.  FORD.     (No.  2282.) 

(Court  of  (^yil  Appeals  of  Texas.    Texarkana. 
May  20, 1920.) 

1.  Vendor  and  purchaser  <S=3280(2)— la  action 
on  vendor's  Men  sote,  general  denial  auffl- 
clent  to  support  Judgment. 

In  an  action  on  a  vendor's  lien  note,  a  gen- 
eral denial  was  a  sufficient  pleading  to  support  a 
judgment  for  defendant,  assuming  that  a  spe- 
cial plea  that  the  note  was  turned  over  to  de- 
fendant with  the  understanding  that  the  debt 
would  be  satisfied  If  the  vendor  died  was  insuf- 
ficient. 

2.  Pleading  €=i>37S— General  denial  puts  every 
material  allegation  In  issue. 

A  general  denial  operates  to  put  in  issue 
every  material  fact  alleged  in  plaintilTs  peti- 
tion. 

3.  Appeal  and  error  ®=»750  (4)— Sufficiency  of 
evidence  cannot  be  raised  by  assignment  of 
error  attacking  the  pleading. 

The  sufficiency  of  the  evidence  to  support 
(be  Judgment  must  be  raised  by  an  assign- 
ment of  error  attacking  the  evidence  and  not 
the  pleading. 

4.  Vendor  and  purchaser  «=>280(3)— In  action 
OB  vendor's  lien  note,  general  denial  entitled 
iefeiidant  to  explain  possession  of  note. 

In  an  action  on  a  vendor's  lien  note  where 
(/Iniiitiff  by  a  supplemental  petition  alleged  that 
(Iffi-tKiaot  bad  possession  of  the  note  through 
rriintake  and  that  be  owed  the  note  and  had 
fi>Ht  paid  it,  evidence  to  explain  his  possession 
nn4  tthow  that  it  was  not  through  mistake  was 
s/lMiNsible  under  a  general  denial. 

6,  ttlft*  «=>43— Maker  of  note  not  liable  when 
iielder  delivers  It  to  him  as  a  gift. 
Wlj«re  a  vendor  taking  a  vendor's  lien  note 
f/,r  tUt  price  subsequently  delivered  it  to  the 
vtA>-f  with  the  expressed  purpose  and  inten- 
h'lh  of  making  an  immediate  gift  thereof,  the 
viA'-':  was  not  in  possession  of  the  note 
0>r'/'igb  mistake  as  alleged  in  an  action  thereon, 
l,'jt  was  the  owner  of  the  note  and  not  liable 
t>/>  ilM  payment. 

AM<eal    from    District    Court,    Harrison 
(Uniuty. 


AftlcxL  by  Mrs.  Lula  P.  Newcom,  adminis- 
tratrix of  J.  K  Ford,  deceased,  against  Sam 
Ford.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Appellant,  as  administratrix  of  the  estate 
of  J.  E.  Ford,  deceased,  sued  the  appellee  on 
a  vendor's  lien  note  executed  by  appellee  to 
J.  B.  Ford  and  to  foreclose  the  Uen  on  12% 
acres  of  land.  The  petition  also  alleged  tliat 
the  note  sued  on  "was  through  mistalce  turn- 
ed over  to  the  said  Sam  Ford  by  the  said  J. 
B.  Ford."  The  ai^ellee  answered  by  general 
denial  and  by  special  plea  "that  the  note  was 
turned  over  to  the  defendant  before  tlje  death 
of  J.  E.  Ford  with  the  understanding  that  in 
the  event  J.  E.  Ford  died  that  the  debt  would 
be  satisfied."  The  appellant  by  supplemental 
petition  replied  "that  if  the  note  waa  deliv- 
ered to  the  defendant  that  same  was  deliver- 
ed through  mistake  and  with  no  lntenti<A 
that  same  should  become  the  property  of  de- 
fendant without  payment,"  and  that  no  con- 
sideration passed  from  Sam  Ford  to  J.  E. 
Ford  for  the  delivery  of  the  note.  The  trial 
was  before  the  court  without  a  Jury,  and 
Judgment  was  entered  in  favor  of  the  defend- 
ant 

J.  B.  Ford  conveyed  to  appellee  a  tract  of 
land  containing  12%  acres  of  land,  in  ccmsld- 
eratiun  of  $500  evidenced  by  a  promissory 
note  payable  to  J.  B.  Ford  or  order,  dated 
August  21,  1915,  and  due  three  years  after 
date.  J.  B.  Ford,  it  appears,  "delivered  this 
note  back  to  Sam  Ford  about  two  weelts  aft- 
er it  was  made."  J.  B.  Ford  was  at  the  time 
in  feeble  health,  and  continued  so  until 
his  death  on  July  2,  1918.  Sam  Ford  was  a 
nephew  of  J.  B.  Ford,  and  they  lived  al>out 
400  yards  from  each  other.  The  note  remain- 
ed in  the  possession  of  Sam  Ford  from  tlw 
date  of  delivery  to  him  until  the  trial  of  the 
suit.  It  was  proven  that  J.  E.  Ford  had  stat- 
ed to  the  certain  named  relatives  "that  he  had 
given  Sam  Ford  his  note,"  and  ""that  he  had 
given  Sammy  his  note  back,  as  he  had  as 
soon  for  him  to  have  the  place  as  anybody 
else,  because  he  had  a  big  family  and  was 
not  able  to  pay  for  it." 

Scott  &  Lane,  of  Marshall,  for  appellant 
Hall,  Brown  &  Hall,  of  Marshall,  for  ap- 
pellee. 

UBVY,  3.  (after  stating  the  facts  as  above). 
The  first  assigned  error  does  not  afford,  it  is 
concluded,  as  ground  for  reversal  of  the 
Judgment,  and  it  should  be  overruled. 

[1-6]  By  the  second  assigned  error  it  Is 
insisted  that  the  pleadings  of  the  appellee 
were  not  sufficient  to  support  a  Judgmmt  tor 
the  defendant  The  appellee  filed  a  general 
denial  and  a  special  plea.  It  can  l>e  assum- 
ed, In  passing  upon  the  assignment  of  error, 
that  the  si>ecial  plea  is  subject  to  a  general 
demurrer,  as-daimed  by  the  appellant,  and 
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that  tbere  was-  a  general  denial  as  a  legal 
pleading  of  the  defendant.  The  general  de- 
nial would,  it  Is  thought,  be  a  sufficient  plead- 
ing In  this  case,  as  in  all  cases,  to  support 
a  judgment  for  the  defendant.  A  general 
denial  operates  to  put  in  Issue  every  material 
fact  alleged  in  the  plaintiff's  petition.  The 
aufflciency  of  evidence  to  support  the  Judg- 
ment rendered  is  another  question,  required 
to  t>e  raised  by  an  attack  on  the  evidence 
and  not  the  pleading.  In  the  instant  case, 
though,  a  material  fact  alleged  in  the  peti- 
tion and  required  to  be  proven  by  the  appel- 
lant was  that  appellee  was  in  possession  of 
the  note  'through  mistake,"  and 'that  appel- 
lee owed  the  note  and  had  not  paid  it.  The 
general  denial  allowed  the  appellee  to  ex- 
plain his  alleged  possession  of  the  note,  that 
It  was  not  "through  mistake"  as  alleged. 
And  looking  to  the  evidence,  which  is  not  re- 
quired by  the  assignment,  it  appears  without 
contradiction  that  J.  E.  Ford,  payee  of  the 
note,  delivered  the  note  to  Sam  Ford,  the 
maker,  in  about  two  weeks  after  its  execu- 
tion, with  the  expressed  purpose  and  Inten- 
tion of  making  an  immediate  gift  tnereof. 
The  evidence  only  went  to  show  an  absolute 
and  not  a  conditional  gift.  If  J.  E.  Ford 
made  an  absolute  gift  of  the  note  to  Sam 
Ford,  thai  Sam  Ford  would  not  be  in  posaes- 
Blon  of  the  note  'Hhrongb  mistake,"  but 
would  be  the  owner  thereof,  and  would  not 
be  liable  for  payment  of  the  same. 
The  judgment  is  affirmed. 


FORD  ti  UK.  V.  NEWCOM.     (No.  2284.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 
May  20, 1920.) 

Appeal  from  District  Court,  Harrison  Coun- 
ty;  P.  O.  Beard,  Judge. 

Action  by  Mrs.  Lula  P.  Newcom,  administra- 
trix of  J.  E.  Ford,  deceased,  against  Ed  Ford 
and  wife.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

F.  H.  Prendergast,  of  Marshall,  for  appel- 
lants. 

Scott  &  Lane,  of  Marahall,  for  appeOee. 

HODGES,  J.  Mrs.  Lula  P.  Newcom  filed  this 
«nit  as  administratrix  of  the  estate  of  J.  E. 
Ford,  deceased,  against  the  appellants  Ed  Ford 
and  his  wife,  Nellie  Ford.  The  suit  was  ))B8ed 
npOD  a  promissory  note  executed  by  Ed  Ford 
and  wife  April  25,  1911,  payable  to  the  order 
of  li.  N.  Ford  and  secured  by  a  mechanic's  lien 
on  a  house  and  lot.  The  defense  urged  in  the 
court  below  was  that  the  note  did  not  belong 
to  the  ebtate  of  J.  B.  Ford,  deceased,  but  was 
the  property  of  £>.  N.  Ford,  the  father  of  the 
appellant  Ed  Ford,  and  that  it  had  been  settled 
before  the  suit  was  filed.  In  a  trial  before  the 
court  a  Judgment  was  rendered  for  the  plaintiff 
for  the  sum  of  $219.24. 


In  this  appeal  only  one  assignment  is  urged: 
That  the  evidence  did  not  support  the  finding  by 
the  court  that  the  note  sued  on  belonged  to 
the  estate  of  J.  E.  Ford,  deceased.  It  is  true 
that  the  testimony  upon  that  issue  was  conflict- 
ing; but,  after  a  careful  examination  of  the  en- 
tire statement  of  facts,  we  have  concluded  that 
the  judgment  should  be  affirmed,  and  it  is  so 
ordered. 


MeCOLLUM  et  al.  v.  McMANUS  et  al. 
(No.  8446.) 

(Court   of   Civil   Appeals   of  Texas.     Dallas. 
May  IB,  1920.) 

Injunctloa  «=3l  1 8(1)— Petition  to  eajola  la- 
speetors  froa  dipping  eattio  ao»&  as  against 
demurrer. 

A  petition  of  cattle  owners  to  enjoin  live 
stock  inspectors  from  requiring  the  dipping  of 
cattle,  alleging  that  plaintiff's  stock  would  be 
seriously  crippled  and  bruised,  and  that  there 
would  l^e  a  total  or  partial  loss  of  milk  or  but- 
ter as  to  milcb  cows,  held  good  as  against  de- 
murrer. 

Appeal  from  District  Court,  Henderson 
County;  John  S.  Prince,  Judge. 

Suit  by  W.  D.  McCoUum  and  others  against 
C.  W.  McManus  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Reversed 
and  remanded. 

W.  li.  Faulk  and  MlUer  &  Miller,  all  of 
Athois,  for  appellants. 

RAINBT,  C.  J.  W.  D.  McCollum  and  about 
175  others,  as  plaintiffs,  brought  this  suit 
against  certain  parties,  live  stock  Inspectors 
for  Henderson  county,  and  alleged.  In  sub- 
stance, as  follows: 

"That  the  plaintiffs  reside  in  Henderson  coun- 
ty, Tex.,  and  that  the  defendants  reside  in 
Henderson  county,  Tex. 

"For  cause  of  action  plaintiffs  show  to  the 
court  that  they  are  the  owners  and  caretakers 
of  cattle,  horses,  and  mules,  located  on  their 
respective  premises  in  said  Henderson  county, 
Tex.  That  they  have  been  the  owners  of  said 
stock  for  a  long  time,  and  are  now  the  owners 
Qf  said  live  stock,  consisting  of  cattle,  horses, 
and  mules,  as  aforesaid,  and  they  are  being 
kept  by  the  plaintiffs  on  their  respective  prem- 
ises in  Henderson  cotmty,  as  aforesaid. 

"That  the  defendants  purport  to  be  and  are 
pretending  to  act  as  official  live  stock  inspectors 
in  and  for  Henderson  county,  Tex.,  and  are 
being  paid  a  salary  as  such  pretended  inspectors 
by  the  commissioners'  court  of  said  county,  ex- 
cept the  defendant  McManus,  who  is  receiving 
his  pay  from  the  state  government,  the  amount 
being  $186  per  month,  said  inspectors,  receiv- 
ing for  their  services  $85  per  month  from  the 
commissioners'  court  of  Henderson  county,  Tex. 
That  each  inspector  receives  $85  per  month  as 
aforesaid. 

"That  the  defendants  are  claiming  the  right. 
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power,  and  anthority  bb  inspectors  to  compel 
plaintilfB  and  all  others,  citizens  of  Henderson 
county,  who  own  or  haye  such  IiT.e  stock  under 
thdr  control,  to  dip  said  live  atocic  in  certain 
▼ats  constmcted  by  defendants  and  the  county 
authorities  of  Henderson  county,  Tex.,  in  June, 
July,  August,  and  September,  1919,  and  located 
at  various  points  in  said  county,  and  that  after 
the  constructionB  of  the  vats  the  defendants 
BUed  them  with  a  mixture  of  fluid,  chemicals, 
and  poison,  and  began  calling  upon  and  demand- 
ing that  plaintiffs  and  all  other  citizens  owning 
or  controlling  live  stock  in  Henderson  county, 
Tex.,  should  immediately  drive  their  stock  to 
the  vats  and  dip  them  into  said  mixture  and 
poison,  and  threaten  and  stated  that  all  who 
did  not  comply  with  said  demand  would  be 
arrested,  prosecuted,  and  fined  for  their  fail- 
are  or  refusal  so  to  do.  That  the  vats  are 
about  18  or  20  feet  in  length  and  from  3  to  5 
feet  wide,  and  constructed  in  excavation  about 
7  or  8  feet  below  the  surface  of  the  earth,  with 
a  narrow  chute  leading  to  one  end  of  the  vats, 
and  through  which  chute  the  defendants  com- 
pelled, and  are  still  attempting  to  compel,  plain- 
tiffs and  other  citizens  to  drive  their  stock, 
and  to  cause  them  to  jump  or  fall  a  distance 
of  several  feet  into  the  vat  with  great  force 
and  violence. 

"That  on  the  account  of  the  character,  quali- 
ty, and  quantity  of  the  fluids,  chemicals,  and 
poison  placed  and  maintained  in  the  vat  by  the 
defendants,  and  the  manner  employed  by 
defendants  in  forcibly  compelling  plaintiffs  and 
other  citizens  to  drive  their  live  stock  into  the 
.  vats,  great  damage  has  already  been  inflicted  on 
plaintiffs  and  other  citizens,  and  that  unless 
the  unauthorized  and  unlawful  conduct  of  de- 
fendants is  restrained .  by  the  court  said  de- 
fendants will  continue  to  employ  said  means  and 
methods  in  the  future  as  they  have  in  the  past, 
and  will  continue  in  their  demands  to  forcibly 
compel  plaintiffs  and  other  citizens  to  drive  their 
stock  into  said  vats,  and  that  unless  restrained 
the  defendants  will  thus  cause  the  plaintiffs  and 
said  other  citizens  to  suffer  irreparable  in- 
jury. That  the  dipping  of  said  stock  was  with- 
out their  consent  and  contrary  to  their  wishes, 
and  was  caused  by  the  demands,  notification, 
and  threats  of  defendants. 

"That  the  live  stock  so  dipped  were  bruised, 
skinned,  crippled,  and  injured  because  of  the 
manner  of  the  construction  of  said  vats  and 
chutes,  and  on  account  of  farcing  the  animals 
to  jump  or  fall  into  the  same,  and  because  of 
the  qnality  and  quantity  of  said  liquid  and 
poison  in  the  vats. 

"That  the  defendants  so  conducted  said  op- 
eration and  work  as  to  cause  said  live  stock  to 
swallow  and  inhale  said  poison,  causing  them 
to  be  almost  strangled  to  death  and  rendering 
them  weak,  stiff,  and  sick;  numerous  cattle 
of  plaintiffs  and  other  citizens  being  thereby 
crippled  and  injured  and  some  killed.  The 
numerous  and  valuable  milch  cows  were  thereby 
crippled  and  killed. 

"That  many  of  said  cows  were  so  injured  and 
poisoned  they  dried  up  in  their  milk  to  one-half 
of  the  quantity  they  had  theretofore  been  giv- 
ing, causing  their  bags  and  teats  to  be  injured, 
in  some  Instances  causing  the  milk  of  the  cows 
to  be  unnatural  and  bloodshot,  wholly  unfitting 
it  for  family  use,  also  decreasing  the  amount  of 
butter  realized  by  plaintiSa  in  proportion  to 


the  decrease  in  milk.  That  plaintiffs  were  de- 
pending on  their  milch  cows  for  all  the  milk 
and  butter  necessary  for  their  family,  and  that 
the  damage  they  have  suffered  in  this  particular 
is  serious.  That  defendants  not  only  brought 
about  the  dipping,  but  stated  that  they  woold 
accept  no  reason  or  excuse  for  a  faflnre  to  com- 
ply with  their  demands. 

"Plaintiffs  further  show  to  the  court  that 
said  live  stock  were 'healthy  at  the  time  of  the 
forcible  dipping,  and  did  noi  have  splenatic 
fever,  and  did  not  have  any  other  malignant, 
contagious,  infectious,  or  communicable  disease 
whatever,  and  were  not  affected  with  any  agen- 
cy or  condition  for  the  transmission  of  splenatic 
fever,  and  did  not  have  upon  the'm  any  fever- 
producing  ticks,  and  had  not  been  exposed  to 
said  condition,  all  of  which  was  well  known  to 
defendants,  or  could  have  been  known  to  them 
had  they  used  proper  diligence.  That  before 
the  defendants  called  dipping  and  injuries  they 
had  never  inspected  said  stock,  and  bad  not 
found  said  live  stock  with  aplenatic  fever  or 
fever-prodadng  ticks,  but  nevertheless  they  in- 
sisted and  persistently  demanded  that  plaintiff 
and  other  citizens  should  drive  their  live  stock 
into  said  vats  of  liquids  and  poison,  and  threat- 
ened that  all  who  refuse  or  fail  to  do  so  would 
be  reported  by  them  to  the  constable  or  sher- 
iff, and  that  the  defendant  and  said  officer 
would  enter  the  premises  of  tiiose  who  dis- 
obeyed, and  then  forcibly  take  and  drive  their 
live  stock  away  from  the  control  from  sudi 
owners  and  then  force  such  stock  into  said  vats. 
Plaintiffs  farther  show  to  the  court  that  they 
are  now  being  prosecuted  in  the  county  court 
of  Henderson  county,  Tex.,  and  being  harassed 
in  every  way  possible  by  the  said  defendants. 

"Plaintiffs  farther  show  to  the  court  that  the 
defendants  claim  and  contend  that  the  plain- 
tiffs are  amenable!  to  the  law,  and  are  entitled 
to  be  prosecuted  in  the  criminal  court  for  fail- 
ure to  dip  their  live  stock,  even  though  they 
are  free  from  disease  and  free  from  ticks. 

"Plaintiffs  further  show  to  the  court  that  the 
defendants  do  not  claim  that  said  live  stock 
bad  splenatic  fever,  or  that  they  bad  made  an 
inspection  or  had  found  fever-producing  ticks 
upon  said  catUe,  but  claimed  and  asserted  that 
they  had  the  power  and  authority  to  compel  the 
dipping  of  cattle,  horses,  and  mules  in  Hender- 
son county,  Tex.,  even  though  said  live  atock 
were  in  a  perfectly  healthy  condition. 

"Plaintiffs  further  show  to  the  court  that 
they  protested  against  the  conduct  of  the  de- 
fendants, and  requested  them  to  inspect  the  live 
stock  of  plaintiffs  before  requiring  them  to 
be  dipped-  But  that  defendants  arbitrarily  re- 
fused to  comply  with  such  reasonable  request, 
and  failed  and  refused  to  examine  or  make 
any  inspection  whatever,  but  proceeded  to  carry 
out  the  forcible  dipping  of  live  stock,  although 
not  a  condition  existed  in  law  or  fact  tbat 
warranted  forcible  dipping.  That  the  stock 
of  some  of  the  plaintiffs  had  been  dipped  once, 
and  the  stock  of  other  plaintiffs  had  been  dippeil 
several  times;  and  tbat  defendants  are  demand- 
ing that  all  of  said  stock  be  dipped  again,  and 
as  often  in  the  future  as  defendants  shall  de- 
mand, and  at  least  every  two  weeks;  and  tliat 
defendants  have  threatened  that  they  in  con- 
nection with  the  sheriff  or  constable  will  forci- 
bly dip  the  stock  or  they  will  prosecute  tbem 
in  the  criminal  court  who  refuse  to  comply 
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with  said  demands;  and  that  unleaa  restrained 
by  the  court  the  defendants  will  execute  snid 
threat,  and  that  the  defendants  are  now  caaslB? 
the  plaintiffs  to  be  arrested  and  prosecuted-  lii 
the  courts;  and  that  in  carrying  out  said  forcible 
dipping  they  will  cause  the  lire  stocic  of  the 
plaintiffs  and  others  to  be  injured,  poisoned, 
crippled,  and  killed,  to  the  great  damage  of  the 
owners. 

"Plaintiffs  farther  show  to  the  court  that  at 
least  1,000  bead  of  cattle,  horses,  and  mules 
(principally  cattle)  have  been  damaged  by  said 
dipping  in  Henderson  county.  That  the  defend- 
ants are  notifying  plaintiffs  and  other  citizens 
that  all  of  their  cattle,  horses,  and  mules  must 
be  dipped  in  said  vat,  although  said  live  stock 
are  not  affected  with  any  disease  or  character 
whatever;  that  defendants  have  made  no  in- 
spection of  said  animals,  and  if  the  demands 
and  threats  of  defendants  are  carried  out  plain- 
tiffs and  each  of  them  will  suffer  thousands  of 
dollars  of  damage  on  account  of  the  fact  that 
their  horses,  cattle,  mules, 'etc.,  will  be  injured, 
crippled,  poisoned,  and  damaged.  That  the  said 
defendants  have  caqsed  an  expense  to  Hender- 
son county  taxpayers  a  sum  of  money  which 
amounts  to  more  than  $10,000  since  the  Ist 
of  June,  1919. 

"Plaintiffs  further  show  to  the  court  that 
the  said  trespasses  and  wrongs  were  without 
anthority  of  law,  and  that  any  statute  attempt- 
ing to  authorize  such  invasion  of  personal  rights 
would   violate   the   C<»i8titution    of   the   state. 

"Plaintiffs  farther  show  to  the  court  that 
two  elections,  or  at  least  one,  has  been  had 
in  Henderson  county,  Tex.,  to  determine  wheth- 
er live  stock  shonld  be  dipped,  and  said  elec- 
tion or  elections  resulted  against  the  enforce- 
ment of  such  a  law  in  Henderson  county.  That 
by  some  sort  of  order  passed  by  the  commis- 
sioners' court  of  Henderson  county,  Tex.,  or 
some  other  body,  said  tick  law  has  been  put  in 
operation  in  Henderson  county,  Tex.,  or  rather 
a  pretended  operation  of  said  cause  has  been 
put  in  operation  in  said  Henderson  county,  Tex. 

"Plaintiffs  further  show  to  the  court  that  the 
defendants  have  no  right  to  disturb  these  plain- 
tiffs. That  the  defendants  are  now  demanding 
and  insisting  that  plaintiffs  and  other  citizens 
should  submit  their  live  stock  to  the  dipping 
process  again,  and  at  frequent  intervals  in  the 
future,  and  threatening  that,  if  said  demands 
are  not  complied  with,  all  who  refuse  obedience 
win  be  arrested,  prosecuted,  and  fined. 

"Plaintiffs  fnrtiier  show  to  the  court  that  the 
expense  account  will  bankrupt  the  taxpayers 
of  Henderson  county,  Tex.,  if  the  defendants 
are  permitted  to  destroy  the  property  of  the 
plaintiffs  and  to  continue  to  spend  the  funds  of 
Henderson  county  as  they  have  heretofore  done. 

"Plaintiffs  further  show  to  the  court  that  the 
voters  of  Henderson  county  voted  twice,  or  at 
least  one  time,  on  the  question  of  whether  or 
not  the  county  should  adopt  the  provisions 
connected  with  the  dipping  law,  that  at  each 
of  said  elections,  and  at  least  at  the  last  elec- 
tion, said  voters  refused  to  adopt  or  to  bring 
Henderson  county  within  the  terms  of  the 
statute  governing  the  eradication  of  ticks. 
That  in  the  face  of  the  action  of  the  voters 
the  said  law  destroyed  local  self-government 
in  this:  It  permits  the  law  to  become  effective 
when  the  people  vote  against  the  same,  and 
when  said  law  ia  dedined  by -the  vote  of -the 
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people.  That  by  reason  of  this,  the  statute 
controlling  the  matter  is  invalid  and  void.    . 

"Plaintiffs  further  show  to  the  court  that  the 
defendants  have  threatened,  and  are  now 
threatening,  that  in  the  event  the  plaintiffs 
and  said  other  citisens  over  Henderson  county 
fail  to  comply  with  said  demands  and  threats 
the  defendants  will  then  call  out  the  peace 
officers,  and  in  connection  with  the  defendants 
forcibly  enter  the  peaceable  premises  of  plain- 
tiffs and  said  other  citizens,  and  take  from 
their  possession  their  milch  cows  and  other 
live  stock  and  drive  them  to  said  dipping  vat, 
and  then  by  force  and  without  the  consent  of 
the  owners  of  said  live  stock  that  they  will 
dip  said  cows  and  live  stock  again  and  as 
often  as  they  see  proper,  and  the  defendants 
have  stated  and  represented  to  these  peti- 
tioners and  to  said  other  citizens  that  unless 
such  demands  are  complied  with  they  will  cause 
the  plaintiffs  and  said  other  citizens  to  be  re- 
ported and  to  be  arrested  and  fined  in  the 
courts,  and  plaintiffs  represent  that  unless  the 
defendants  are  restrained  they  will  enter  the 
premises  of  plaintiffs  and  said  other  citizens  in 
connection  with  some  peace  officer  selected  by 
them,  and  in  connection  with  said  peace  officer 
that  the  defendants  will  drive  said  live  stock  to 
said  dipping  vat,  and  will  cause  them  to  jump, 
fall,  and  plunge  into  said  poison,  and  will  cause 
valuable  live  stock  belonging  to  said  plaintiffs 
and  other  citizens  to  be  injured,  damaged,  and 
crippled  in  said  vats,  and  will  cause  said  live 
stock  to  inhale  and  swallow  said  poison,  and 
will  cause  the  milk  of  said  milch  cows  to  be 
decreased  in  quantity  one-half,  as  aforesaid, 
and  the  loss  of  batter  in  proportion,  and  will 
cause  valuable  live  stock  of  plaintiffs  and  other 
citizens  to  be  made  sick,  stiff,  and  helpless,  and 
will  cause  them  to  die,  all  to  the  great  damage 
of  petitioners  and  to  said  other  citixens  of 
Henderson  county,  Tex. 

"Plaintiffs  allege  that  said  forcible  dipping  of 
the  milch  cows  of  the  plaintiffs  and  said  other 
citizens  has  decreased  the  amount  of  milk  and 
butter  they  would  have  realized  from  them  to 
the  extent  of  one-half,  and  even  more  below 
the  normal  amount,  and  that  this  is  a  serious 
damage  to  them  and  to  their  families;  and  that 
in  the  forcible  dipping  of  the  milch  cows  of 
A.  A.  Darden,  said  cows  were  cut  and  injured 
and  rendered  sick  and  almost  helpless.  That  a 
cow  of  the  plaintiff  Frank  McLeon  was  killed, 
and  that  an  unborn  calf,  belonging  to  the 
plaintiffs  Coy  Elledge  and  J.  V.  Hornsby  was 
killed,  and  the  cows  rendered  sick  and  stiff, 
and  their  bags  and  teats  were  tojrn,  itajured 
and  poisoned,  and  one  of  his  calves  crippled. 
That  the  milch  cows  of  the  plaintiffs  J.  L.  Guth- 
rie and  T.  B.  Elledge  were  injured,  damaged, 
and  made  sick,  and  their  bags  and  teats  injured 
and  torn,  and  were  rendered  so  painful  and 
swollen  that  he  had  to  tie  his  milch  cows  in  or- 
der to  draw  milk  from  them.  J.  E.  Derden 
lost  the  breeding  of  two  cows,  and  one  lost  her 
milk. 

"That  a  cow  of  plaintiff  Joe  Parker  was  killed 
by  said  dipping  and  poison.  That  the  cows 
of  the  plaintiff  Ellis  Williams  were  rendered 
sick  and  weak  on  account  of  said  dipping  and 
poison.    J.  P.  McKey  lost  one  yearling. 

"That  the  cows  of  the  plaintiff  Sebe  Tindel 
were  injured  and  damaged;  their  bags  and 
teats  cracked,  torn,  and  blistered.    That  they 
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suffered  bo  mach  pain  from  the  inflictions  of 
said  injuries  that  lie  had  to  tie  his  cows  in 
order  to  forcibly  withdraw  the  mUk  from  their 
bags. 

"That  all  of  the  plaintiffs  had  cattle  that 
lost  in  their  milk  and  were  damaged  by  reason 
of  said  dipping,  and  were  seriously  injured  and 
rendered  sick  by  said  dipping  and  poisons,  and 
their  milk  made  bloodshot  and  nnfit  for  use, 
and  compelling  the  plaintiifs  and  their  families 
to  do  Without  milk  for  a  number  of  days,  al- 
though they  had  been  realizing  enough  thereto- 
fore for  their  own  consumption,  in  addition  to 
a  sofBcient  amoont  to  sell  a  number  of  cus- 
tomers. 

"That  all  of  said  cattle  were  practically  dried 
up  in  their  milk.  That  cattle  of  other  citizens 
living  in  Henderson  county  were  also  dried  up 
in  their  milk  and  injured,  that  are  not  plaintiffs 
herein.  That  there  is  attached  hereto  a  list 
of  cattle  damaged  and  marked  'Exhibit  A.' 

"That  the  following  parties  did  not  submit 
their  live  stock  to  said  forcible  dipping  in  the 
said  Tats,  because  they  say  that  they  know 
that  valuable  cows  and  cattle  of  -their  neigh- 
bors and  of  numerous  citizens  over  Henderson 
county  had  been  seriously  injured  and  damaged, 
und  in  many  instances  killed,  and  they  say  that 
their  own  live  stock  had  not  been  inspected  by 
any  inspector,  and  that  no  condition  existed  in 
law  and  in  fact  that  required  them  to  submit 
to  the  injury  or  destruction  of  their  property, 
and  consequently  tliey  have  escaped  damages  by 
reason  of  the  fact  that  they  have  not  complied 
with  said  unlawful  demands.  Brooks  Kodgers 
had  one  horse  killed;  Roll  McClur  had  one  cow 
killed;  Jim  Barton  one  calf  killed ;  Bill  Foster 
bad  one  cow  kiUed. 

"Plaintiffs  charge  and  respectfully  represent 
to  the  court  that  the  defendants,  emboldened 
by  tbeir  past  conduct  and  misled  by  a  miscon- 
ception of  their  official  power  and  authority,  are 
now  actually  notifying  these  plaintiffs  and  other 
citizens  of  Henderson  county  that  all  of  their 
horses  and  mules  and  cattle  must  be  dipped  in 
said  dipping  vats  in  like  manner  with  the 
cattle  that  have  heretofore  been  dipped,  and  yet 
plaintiffs  say  that  their  horses  and  mules  are  in 
a  healthy  condition,  and  are  not  affected  or 
suffering  from  any  disease  of  any  kind  or 
character  whatever,  all  of  which  is  well  known 
to  the  defendants,  or  could  have  been  known  by 
them  had  they  used  proper  legal  diligence. 
Said  horses  and  mules  are  not  infected  with 
glanders  or  anthrax  or  any  other  disease,  and 
jet,  notwithstanding  the  fact  that  no  condition 
exists  either  in  law  and  in  fact  that  would  war- 
rant the  defendants  in  compelling  the  dipping 
of  said  horses  and  mules,  yet  they  have  made 
said  demand  without  even  an  inspection  or  ex- 
amination of  any  kind  whatever. 

"Plaintiffs  say  that  if  the  defendants  are 
permitted  to  carry  out  such  unlawful  threats 
and  proposals  that  valuable  mules  and  horses 
of  these  plaintiffs,  and  of  hundreds  of  other 
law-abiding  citizens  of  Henderson  county  will 
be  forcibly  driven  to  the  said  dipping  vats  and 
will  be  injured,  damaged,  and  crippled,  causing 
each  of  the  plaintiffs  and  other  citizens  to  suf- 
fer thousands  of  dollars  of  damage,  as  they 
have  been  made  to  suffer  with  respect  to  tbeir 
cattle,  the  forcibly  driving  and  dipping  of  the 
said  cattle,  horses,  and  mules  into  said  vats 


would  not  only  injure  and  cripple  tbem,  but 
would  be  practically  useless  afterwards  for  any 
purpose  whatever. 
."Plaintiffs  respectfully  represent  to  the  court 
that  the  trespasses  and  injuries  above  described 
were  without  authority  of  law,  and  that  there 
is  no  valid  statute  in  this  state  that  would 
warrant  the  infliction  of  such  injuries,  and 
that,  even  if  the  Legislature,  had  attempted, 
or  were  to  attempt,  to  authorize  such  inva- 
sion of  personal  rights,  such  a  statute  would  b« 
in  violation  of  the  Constitution  of  this  state, 
and  they  here  now  allege  that  said  injuries  were 
inflicted,  not  only  without  a  warrant  of  a  law, 
but  in  violation  thereof. 

"Plaintiffs  further  show  to  the  court  that 
there  is  no  such  law  in -force  in  Henderson 
county,  Tex.,  to-day,  and  has  never  been,  that 
authorized  or  permitted  the  forcibly  dipping 
of  said  live  stock,  or  that  authorized  or  per- 
mitted the  infliction  of  said  injuries.  They 
tiere  and  now  distinctly  allege  that  the  act  of 
the  Legislature  under  which  the  defendants 
daim  to  have  action  and  to  be  acting  now  would 
not  have  justified  such  trespasses,  injuries,  and 
damage,  even  though  it  had  been  adopted  in 
Henderson  connty,  Tex.,  but  the  plaintiffs  say 
that  it  has  never  been  adopted  by  the  voters  of 
Henderson  county,  Tex.,  and  has  no  application 
whatever  with  reference  to  the  dipping  of  said 
cattle  in  said  vats,  or  with  reference  to  tick 
eradication  under  the  supervision  of  local  au- 
thorities. 

"Plaintiffs  represent  the  statute  under  which 
the  defendants  claim  to  be  acting  while  making 
provisions  for  the  payment  of  salaries  of  said 
inspectors,  who  are  the  defendants  in  this 
suit,  plaintiffs  are  informed  and  believe,  and 
upon  said  belief  so  represent  the  fact  to  be, 
that  the  defendants  are  receiving  out  of  the 
funds  of  Henderson  county,  Tex.,  a  salary  each 
of  $85  per  month,  except  the  defendant  Mc- 
Manus,  who  is  receiving  a  large  salary  oat  of 
the  state  government,  yet  said  statute  makes 
no  provision  for  the  payment  of  damages  sns- 
tained  by  the  citizen  for  bis  live  stock  injured 
or  killed  on  account  of  said  inspection,  and  on 
account  of  the  forcible  dipping  of  their  live 
stock  in  the  poisons  placed  in  said  vats  by  these 
defendants,  and  they  are  informed  and  believe, 
and  upon  such  information  and  belief  represent, 
that  said  inspectors  are  under  no  bond  for  the 
payment  of  the  damages  they  inflict  upoa  the 
citizens,  and  that  no  publication  has  been  made 
officially  in  any  newspaper  of  Henderson  county, 
Tex.,  of  any  quarantine  notice,  quarantining 
the  premises  of  any  of  these  plaintiffs,  or  of 
said  other  dtizens  whom  they  represent.  That 
there  are  a  number  of  newspapers  published  in 
said  Henderson  county. 

"Plaintiffs  charge  that  said  defendants  are 
seeking  to  compel  plaintiffs  and  many  other 
citizens  of  Henderson  county  to  submit  to 
tbe  dipping  of  their  cattle,  horses,  and  mules 
this  week,  and  at  frequent  intervals  in  the 
future,  and  are  threatening,  in  the  event  saul 
demands  are  not  complied  with,  to  invade  the 
premises  'of  plaintiffs  and  saM  citisena  and 
forcibly  take  away  their  milch  cows  and  calves 
and  tbeir  horses  and  mules  and  drive  them  to 
the  said  vats  filled  with,  said  poisonous  liquids 
immediately,  and  are 'threatening  that  unless 
the  plaintiffs  and  other   citizens  comply   with 
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said  demands  that  they  will  be  arrested,  prose- 
cuted, and  fined  in  tlie  courts,  and  plaintiffs 
allege  tliat  unless  the  court  restrains  such  un- 
lawful trespass  and  wrong  that  said  injuries 
'will  be  inflicted,  and  plaintiffs  and  other  dti- 
B«ns  whom  they  represent  will  each  be  com- 
pelled to  suffer  thousands  of  dollars  of  damages 
in  the  next  few  weeks,  and  they  now  come 
representing  themselves  and  said  citizens  upon 
the  facts  and  allegations  in  tliis  petition,  and 
pray  that  this  court  issue  its  most  gracious 
writ  of  injunction,  restraining  these  defendants 
and  all  others  from  forcibly  dipping  or  injuring 
their  live  stock  (which  are  not  affected  with 
any  feyer,  or  f ever-producing  ticks),  and  re- 
straining them  and  all  others  from  invading  the 
premises  of  plaintiffs  for  said  unauthorized  and 
unlawful  purposes,  and  that  the  court  grant 
such  other  and  further  relief  in  law  and  equity 
as  the  plaintiffs  may  show  themselves  entitled 
to. 

"Premises  considered,  plaintiffs  pray  that  the 
defendants  be  restrained  from  further  interfer- 
ing with  these  plaintiffs'  live  stock,  and  from 
serving  notice  on  these  plaintiffs  to  dip  their 
live  stock,  and  from  filing  complaints  in  the 
court  against  these  plaintiffs  for  refusing  to 
dip  their  said  live  stock  -or  prosecuting  them  in 
the  courts,  and  that  the  defedants  be  restrain- 
ed from  further  interfering  with  these  plain- 
tiffs in  any  manner  whatever,  or  vnth  their  said 
live  Btock;  and  that  they  be  prohibited  or  en- 
joined from  requiring  these  plaintiffs  to  dip 
their  said  live  stock,  or  from  testifying  in  the 
courts  against  these  plaintiffs  in  connection 
with  said  cases,  or  from  disturbing  these  plain- 
tiffs in  any  maimer  in  the  'court  or  out  of  the 
court  or  their  live  stock  for  general  and  spe- 
cial relief;  and  tiiat  the  court  authorize  the 
district  clerk  of  Henderson  county  to  issue  a 
writ  or  writs  of  injunction  in  connection  with 
this  plea;  and  that  the  sheriff  of  Henderson 
county  be  permitted  to  serve  such  writ  of  in- 
junction, requiring  the  defendants  to  comply 
to  the  prayer  herein  made." 

A  general  demurrer  was  leveled  at  said 
■petition,  and  the  same  sustained  by  .the  court, 
to  which  plaintiffs  excepted,  and  gave  notice 
of  appeal. 

The  first  assignment  of  error  is: 

"The  petition  in  this  case  shows  that  the 
plaintiffs'  cattle  were  bruised,  skinned,  blistered, 
caused  to  decrease  in  milk,  crippled,  killed,  and 
suffered  other  damages;  and  that  they  were 
dipped  in  vats  that  were  not  prepared  properly; 
and  that  they  were  dipped  in  a  solution  that 
was  poisonous,  and  that  a  great  many  of  the 
cattle  were  free  from  the  tick  fever,  ticks,  and 
other  diseases.  The  same  being  true,  the 
court  committed  an  error  in  sustaining  the  de- 
fendants' demurrer  to  the  plaintiffs'-  petition 
and  in  dismissing  the  suit." 

The  proposition  presented  by  plaintiffs  un- 
der this  assignment  is: 

"When  the  pleadings  show  a  case,  such  as 
described  in  the  plaintiffs'  petition,  it  is  the 
duty  of  the  court  to  hear  the  testimony  but 
in  this  instance  the  court,  after  hearing  the 
petition  read,  sustained  a  general  demurrer  to 


the  petition,  plaintiffs  declining  to  amend,  the 
court  dismissed  the  case." 

There  was  no  testimony  presented  to  the 
court,  so  none  was  heard.  The  general  de- 
murrer was  sustained,  and,  plaintiffs  declin- 
ing to  amend,  the  case  was  dismissed. 

The  appellees  have  not  furnished  this  court 
with  a  brief  upholding  the  action  of  the  trial 
court,  and  appellants  have  dted  but  one  de- 
cision in  polat,  which  is  Gastleman  v.  Ralney, 
211  8.  W.  630.  In  that  case  the  plaintiffs' 
petition  was  practically  the  same  as  the  one 
here  presented,  and  it  was  there  held  to  be 
good  against  a  general  demurrer.  Said  case 
Is  here  dted  in  support  of  our  views  in  this 
case. 

The  Judgmoit  in  this  case  is  reversed,  and 
cause  remanded  for  a  new  trial,  and  the  low- 
er court  is  Instructed  to  hear  the  testimony, 
and  render  Judgment  accordingly. 

Reversed  and  remanded. 


NATIONAL    SURETY    CO.    V.    ATASCOSA 

ICE,  WATER  &  LIGHT  CO.  et  al. 

(No.  6272.) 

(Court  of  Civil  Appeals  of  Texas.  San  An- 
tonio. Kov.  26,  1919.  On  Motion  for  Re- 
hearing, April  28,  1920.  On  Second  Motion 
for  Rehearing,  May  19,  1920.) 

1.  Pleading  ®=>I49— Bank  sued  by  depositor 
for  deposits  misappropriated  by  cashier  may 
Join  cashier's  surety  in  cross-action. 

In  depositor's  action  against  bank  for  de- 
posits wrongfully  abstracted  and  misappro- 
priated by  bank's  caehiei;,  it  was  proper  for 
the  bank  by  cross-action  to  join  surety  on 
castuer's  bond  and  compel  it  to  discharge  the 
loss  or  damage;  the  depositor's  right  to  re- 
cover against  the  bank  and  bank's  right  to 
recover  over  against  surety  involving  the  same 
facts  and  issues. 

2.  Parties  «ss>50— There  ie  Misjoinder  of  par- 
ties where  no  privity  exists. 

The  courts  wUl  not  allow  a  party  to  be 
brought  in  when  the  issue  to  be  joined  is  on 
separate  contracts  in  which  there  is  no  privi- 
ty between  the  parties,  and  where  to  sustain 
the  cause  requires  separate  allegations;  but 
where  there  is  such  a  privity  that  no  harm 
will  result  from  keeping  the  parties  together, 
and  where  no  material  or  substantial  change 
or  other  unnecessary  burden  is  imposed,  the 
parties  will  be  held  properly  joined. 

3.  Parties  ^=^25  —  Ouestion  of  misjoinder 
largely  discretionary. 

When  the  plea  of  misjoinder  of  parties  or 
question  of  proper  parties  is  urged,  a  very 
large  discretion  is  allowed  the  courts. 

4.  Principal  and  surety  «3>  16 1— Evidence  held 
to  sustain  flndinf  that  cashier  willfully  mis- 
appiied  and  abstracted  bank's  moneys. 

In  depositor's  action  against  bank  for  de- 
posits alleged  to  have  been  misappropriated  by 
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bank's  cashier,  in  Trhieb  bank  asked  for  judg- 
ment over  against  cashier's  surety,  evidence 
held-  to  sustain  finding  that  cashier  wrongfully 
abstracted  or  willfully  misapplied  bank's  mon- 
eys. 

~5.  Principal  and  surety  €=>79— Cashier  "will- 
fully misapplied  or  willfully  abstracted" 
bank's  money,  though  it  was  applied  to  use 
of  other  person. 

Bank's  cashier  "willfully  misapplied  or 
wUIfuBy  abstracted"  bank's  funds,  within  his 
bond,  whether  he  used  all  the  money  for  him- 
self personally,  or  got  it  and  willfully  misap- 
plied it  in  some  other  way,  to  the  use  of  some 
other  person. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Will- 
fully Misapply.] 

6.  Appeal  and  error  «=»724(2)— Court  will  not 
soaroh  record  for  errors  to  aid  Indlstinot  as- 
signments. 

While  the  Court  of  Civil  Appeals  is  liberal 
in  passing  upon  all  assignments,  it  cannot 
search  the  pleadings,  transcript,  and  statement 
of  facts  for  supposed  errors  that  are  not  dis- 
tinctly disclosed  in  the  assignment  itself  or 
propositions  thereunder. 

7.  Principal  and  surety  4=3 1 67— Sureties  may 
be  Impleaded  or  come  In  themselves  for  de- 
termlnatloo  as  to  their  llabllltlea. 

Sureties  may  be  impleaded  in  proper  suits, 
or  even  come  in  themselves  and  have  the  ques' 
tion  of  their  liability  determined  and  fixed. 

8.  Principal  and  surety  «=3l6l— Depositor  su- 
ing for  deposits  misappropriated  by  cashier 
held  not  entitled  to  Judgment  against  cash- 
ier's surety  Impleaded  by  bank. 

In  depositor's  action  against  bank  for  de- 
posits misappropriated  by  bank's  cashier,  in 
wliich  bank,  impleaded  cashier's  surety  with 
prayer  for  judgment  over,  depositor  was  not 
entitled  to  a  judgment  against  the  surety  in 
absence  of  showing  that  bank  was  insolvent  or 
could  not  meet  its  obligations  by  reason  of 
any  of  the  alleged  wrongful  acts  of  such  cashier. 

On  Motion  for  Behearing. 

9.  Principal  and  surety  ^=3159  —  Cashier's 
surety  held  not  liable  for  payment  of  draft 
on  bank  by  cashier. 

Payment  of  draft  on  bank  by  bank's  cash- 
ier held-  not  willful  misapplication  of  the  bank's 
funds  within  cashier's  bond,  in  absence  of  af- 
firmative showing  that  payment  was  without 
consent  of  his  superior  officers;  the  presump- 
tion being  that  payment  was  rightful. 

10.  Banks  and  banking  «==>I38— Bank  net  lia- 
ble to  depositor  for  amount  charged  against 
depositor's  account,  where  depositor  received 
the  benefit. 

In  depositor's  action  against  bank  for  de- 
posits misappropriated  by  bank's  cashier,  who, 
having  paid  draft  on  bank,  charged  amount 
thereof  against  depositor's  account  without  de- 
positor's authority,  bank  could  have  avoided 
liability  to  depositor  for  such  amount  by  prov- 
ing that  the  depositor  actually  received  the 
benefit  of  the  payment. 


Appeal  from  District  Cotirt,  Atascosa  Coun- 
ty ;  Covey  C.  Thomas,  Tndge. 

Suit  by  the  Atascosa  Ice,  Water  &  Light 
Company  against  the  Atascosa  County  State 
Bank,  In  which  defendant  filed  answer,  mak- 
ing National  Surety  Company  a  party  and 
seeking  judgment  over  against  It.  Jndg- 
ment  for  plaintiff  against  both  defendants 
and  for  defendant  bank  over  against  defend- 
ant Surety  Company,  and  the  latter  appeals. 
Judgment  for  plaintiff  affirmed  as  to  bank, 
but  reversed  as  to  the  Surety  Company,  and 
Judgment  for  defendant  bank  against  defend- 
ant Surety  Company  affirmed  as  rtformed. 

Black  &  Smedley,  of  Austin,  for  appellant. 

Arnold  &  Cozby,  of  San  Antonio,  and 
James  A.  Waltom,  of  Jourdanton,  for  aH>el- 
lees. 

COBBS,  J.  This  suit  was  filed  in  the  dis- 
trict court  of  Atascosa  coiuty,  Tex.,  by  the 
Atascosa  Ice,  Water  &  Light  Company,  origi- 
nally against  only  the  Atascosa  County  State 
Bank,  {Plaintiff  seeking  to  recover  from  saiA 
bank  jndgmont  for  $7,1^  alleged  to  have 
been  deposited  by  It  with  said  t>ank,  and  pay- 
ment of  which  amount  bad  been  refnsed  by 
said  bank.  The  bank  filed  its  answer,  mak- 
ing the  National  Surety  Company  a  party, 
and  seeking  Judgment  over  against  it  for 
any  amount  that  might  be  recovered  against 
the  bank  by  the  plaintiff.  Later  the  plaintiff 
amended  its  petlUdn  and  made  tlie  National 
Surety  Company  a  party. 

Trial  before  the  court,  without  a  Jury,  re- 
sulted In  a  Judgment  in  fiivor  of  the  plain- 
tiff, Atascosa  Ice,  Water  li  Light  Company, 
against  both  defendants  for  the  sum  of  $T,- 
036.30,  with  6  per  cent.  Interest  thereon  from 
date  of  said  Judgment,  and  In  Judgment  in 
favor  of  the  defendant  Atascosa  Connty 
State  Bank  over  against  the  National  Surety 
Company  for  so  much  of  the  jndgment  In 
favor  of  the  plaintiff  .as  said  bank^  should 
have  to  pay. 

The  case  went  to  trial  on  plalntllTs  sec- 
ond amended  original  petition,  in  whicb  tiie 
ice  company  sued  both  of  the  defendants, 
namely,  the  t>ank  and  the  surety  company. 
Plaintiff  alleges  that  It  had  deposited  a  larg? 
sum  of  money  In  said  bank,  and  that  of  said 
money  the  cashier  of  said  bank,  to  wit,  R.  L. 
Witt,  wrongfully  abstracted  and  willfnlly 
misapplied  $7,182  thereof,  and  the  pleadings 
set  up  the  manner  in  which  said  Witt  ac- 
complished this,  namely,  by  executing  checks 
and  charges,  wrongfully  and  without  au- 
thority, and  by  taking  the  money  himself. 
The  i)etitlon  alleges  that  said  Witt  was  in 
complete  control  of  tbe  bank,  and  took  ad- 
vantage of  his  poBltlon  to  wrongfully  ab- 
stract and  misappropriate  said  money.  The 
plaintiff's  petition  alleges  that  at  the  time 
this  occurred,  the  surety  company  was 
bomid  by  a  bond  or  contract  of  Indemnity  to 
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the  extent  of  $10,000,  and  tbla  contract  of 
Indemnity  provided  that  the~8nrety  company 
would  Indemnl^  the  bank  or  any  person  or 
persons  that  may  be  damaged  by  the  said 
Witt  wiafuUy  abstracting  or  wrongfully  mU- 
aiHplylng  any  money  during  the  couise  of  his 
employment  with  said  bank,  and  the  petl- 
tl«»  alleges  that  the  said  bond  was  for  the 
benefit,  not  only  of  said  bank,  but  also  of 
the  plaintiff  and  all  other  persons. 

The  defendant  bank  answered,  and  by  way 
of  cross-action  averred  that  If  In  fact  it  was 
Indebted  to  the  plaintiff.  Water  &  Light  Com- 
pany, in  the  amount  claimed  In  said  pleading, 
such  indebtedness  was  by  reason  of  the  fact 
that  the  charges  made  by  the  defendant 
against  the  plaintlfT,  mentioned  in  said  Ex- 
hibit D,  attached  to  plalntilTs  fii^t  amended 
original  petition,  were  not  authorized  by  the 
plaintifT,  but  were  made  by  R.  K  Witt 
wrongfully  abstracting  and  willfully  misap- 
plying the  moneys  represented  by  the  charges 
set  forth  in  said  Exhibit  D,  and  that  said 
R.  L.  Witt  was  the  cashier  of  the  defendant 
tMink  and  fii  full  charge  and  control  of  its 
business,  and  that  if  said  charges  were  not 
authorized  by  plaintiff,  then  said  R.  L.  Witt 
wrongfully  abstracted  and  willfully  misap- 
plied the  moneys  represented  in  said  charges, 
and  wrongfully  charged  same  to  the  plaintiff's 
account,  and  that.  If  defendant  was  liable  to 
the  plaintiff  on  the  facts  alleged  in  plaintiff's 
petition,  said  liability  arose  by  reason  of  the 
acts  of  R.  Ia  Witt  in  wrongfully  abstracting 
and  willfully  misapplying  the  moneys  belong- 
ing to  the  defendant  and  taking  and  charging 
same  without  authority  to  the  account  of 
plaintiff.  Defendant  further  averred  that 
during  said  year  1910,  and  at  the  time  said 
alleged  unauthorized  charges  were  inade^ 
said  R.  U  Witt  was  under  bond  issued  by 
the  appellant  surety  company,  and  that  by 
virtue  of  said  bond  the  surety  company  had 
contracted  and  agreed  that  it  would  hold 
the  api>ellee  bank  harmless  against  and  pay 
to  it  such  pecuniary  loss  as  it  may  sustain  of 
money  or  other  valuables  embezzled,  wrong- 
fully abstracted,  or  willfully  misapplied  by 
said  R.  L.  Witt  in  the  course  of  his  employ- 
ment by  the  defendant  during  the  period  of 
time  that  said  bond  was  in  full  force  and 
effect ;  and  that  said  bond  was  in  full  force 
and  effect  upon  the  dates  upon  which  the 
various  charges  referred  to  in  IJxhibit  D  ap- 
peared to  have  been  made,  and  was  in  full 
force  and  effect  upon  the  dates  the  said  R.  I>. 
Witt  wrongfully  abstracted  and  willfully  mis- 
applied so  mucli  of  the  money  as  is  referred 
to  in  Exhibit  D  of  plaintiff's  said  first  amend- 
ed original  i)etitlon,  and  the  defendant  ap- 
pellee bank  further  alleged  that  it  had  noti- 
fied the  surety  company  of  the  claim  that  bad 
t>een  made  upon  it  by  the  plaintiff,  and  that, 
if  it  was  liable  to  the  plaintiff  as  claimed  in 
plaintiff's  first  amended  original  petition, 
then  In  such  event  the  surety  company  was 


liable  to  it  in  the  same  amount,  because  if 
such  liability  existed,  the  same  was  due  to 
the  said  R.  !•.  Witt  wrongfully  abstracting 
and  willfully  misapplying  the  funds  of  thede- 
feadant  bank,  and  wrongfully  charging  same 
to  the  plaintiff  without  authority.  Defend- 
ant further  averred  that  R.  L.  Witt  was  in- 
solvent, and  had  departed  for  parts  unknown 
to  defendant,  and  for  that  reason  was  not 
made  a  party  to  the  proceeding,  and  said  de- 
fendant bank  prayed  that,  in  the  event  any 
Judgment  was  rendered  against  it  In  favor 
of  plaintiff.  It  might  have  Judgment  over 
against  the  National  Surety  Company  for  the 
same  amount,  by  reason  of  the  liability  exist- 
ing because  of  said  bond,  and  fOr  general 
and  special  relief. 

Thereupon,  on  October  15,  1918,  the  surety 
company  filed  its  plea  in  abatement  and  orig- 
inal answer  to  the  cross-action  filed  la  said 
proceeding  agaldit  It  by  the  bank.  In  this 
answer  it  set  up,  in  substance,  the  following: 
(1)  It  pleaded  in  atMtement  of  said  cross- 
action,  setting  up  a  misjoinder  of  causes  of 
action  and  of  parties,  as  set  out  In  assign- 
ments of  error  relating  to  the  same;  (2)  a 
general  demurrer;  (3)  certain  sx>ecial  de- 
murrers, raising  in  main  the  same  issues  of 
misjoinder  of  parties  and  of  causes  of  ac- 
tion contained  in  said  plea  in  abatement; 
(4)  a  general  denial;  (5)  it  averred  a  breach 
of  the  warranties  contained  In  the  applica- 
tion for  said  bond,  the  details  of  which  are 
more  fully  set  forth;  (Q  that  if  such  bond  was 
issued,  it  contained  a  provision  with  i^pect 
to  the  giving  of  the'  notice  of  loss  under  the 
bond,  which  was  breached  by  the  bank.  It 
is  not  necessary  to  more  fully  set  forth  the 
substance  of  the  allegations  of  this  pleading. 

The  exceptions  and  pleas  of  all  the  parties 
were  overruled. 

The  trial  court  filed  the  following: 

"Bindings  of  Facts  and  Conclusions   of  Law. 

"1.  The  Atascosa  County  State  Bank  is  in- 
debted to  the  Atascosa  Ice,  Water  &  Light 
Company  in  the  sum  of  $6,782,  being  the  ag- 
gregate of  all  of  the  items  set  forth  in  Ex- 
hibit D  of  plaintiff's  second  amended  original 
petition,  except  the  item  of  $350  under  date 
of  March  25,  1916. 

"2.  The  said  sum  of  $6,782,  which  is  owing 
to  plaintiff  by  the  Atascosa  County  State  Bank, 
is  owing  by  virtue  of  the  fact  that  the  plaintiff 
deposited  with  the  Atascosa  County  State  Bank 
$6,782  more  money  than  the  Atascosa  County 
State  Bank  is  nilllDg  to  return  to  the  plain- 
tiff. 

"3.  During  the  year  1916,  R.  L.  Witt  wrong- 
fully abstracted  and  willfully  misapplied  money 
to  the  extent  of  $6,782.  The  dates  and  the 
amounts  of  such  money  so  willfully  abstracted 
and  wrongfully  misapplied  by  R.  L.  Witt  are 
those  dates  and  amounts  set  forth  in  Exhibit 
D  to  plaintiff's  second  amended  original  peti- 
tion, aggregating  $6,782,  and  consifting  of  all 
of  the  items  set  forth  in  Exhibit  D  except 
the  item  of  $350,  under  date  of  March  25,  1916. 

'4.  Said  money  so  wrongfully  abstracted  and 
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wOlfnlly  misapplied  by  the  said  R.  Ll  Witt  was 
the  money  of  Uie  Ataacosa  Coanty  State  Bank, 
and  particularly  that  part  ot  the  money  of  the 
Atascosa  County  State  Bank  represented  by 
the  deposits  of  plaintiff,  and  the  said  money 
so  wrongfully  abstracted  and  -willfully  misap- 
plied was  charged  by  the  said  R.  L.  Witt  to 
th«  account  of  the  plaintiflf,  and  the  said  R.  Ii. 
Witt,  in  the  carrying  out  of  his  designs  to 
wrongfully  abstract  and  willfnlly  misapply  said 
money,  wrongfully  and  urithout  authority  ex- 
ecuted and  caused  to  be  executed  and  paid,  and 
caused  to  be  paid  out  of  the  funds  of  said 
bank,  and  charged  and  caused  to  be  charged 
against  the  deposits  of  the  plaintiff,  the  checks 
and  drafts  and  charges  set  forth  in  Exhibit  D 
of  plaintiff's  second  amended  original  petition, 
with  the  exception  of  the  charge  of  $350  un- 
der date  of  March  25,  1916. 

"S.  The  said  B.  L.  Witt,  at  the  time  he  so 
wrongfully  abstracted  and  willfully  misapplied 
said  money  and  executed  and  caused  to  b'e 
executed  said  checks  and  drafts,  and  charged 
and  caused  same  to  be  cbari^d  to  the  account 
of  the  plaintiff,  was  an  employ^  and  officer  of 
the  Atascosa  County  State  Bank,  in  control  and 
management  of  the  business  of  said  bank. 

"6.  At  the  time  said  money  was  so  wrong- 
fully abstracted  and  willfully  misapplied  there 
was  in  existence  a  valid  bond  constituting  a 
contract  of  indemnity  in  the  sum  of  $10,000, 
executed  by  the  National  Surety  Company,  and 
being,  the  instrument  introduced  in  evidence 
by  the  plaintiff,  binding  the  National  Surety 
Company  to  indemnify  the  bank,  or  any  person 
or  persons  who  may  be  damaged  by  the  said 
R.  I/.  Witt  wrongfully  abstracting  or  willfully 
misapplying  any  money  in  the  course  of  his 
employment  in   said  bank. 

"7.  By  virtue  of  the  wrongful  abstracting  and 
willful  misapplication  of  the  said  money  by 
the  said  Witt,  and  the  execution  of  the  said 
checks  and  drafts  by  the  said  Witt,  and  the 
wrongful  charging  of  same  to  the  accounts  of 
the  plaintiff  by  the  said  Witt,  as  hereinabove 
set  forth,  which  was  done  in  the  course  of  the 
employment  of  said  Witt  in  said  bank,  it  lias 
resulted  in  damages  to  the  Atascosa  County 
State  Bank  and  to  the  plaintiff. 

"8.  The  Atascosa  County  State  Bank  has 
not  breached  any  of  the  terms  or  provisions  of 
the  contract  of  indemnity,  and  notified  the  Na- 
tional Surety  Company  of  the  claims  made 
against  it  by  the  plaintiff  as  soon  as  knowledge 
of  such  claim  was  communicated  by  plaintiff 
to  the  Atascosa  County  State  Bank,  and  notified 
the  National  Surety  Company  of  the  said 
wrongful  abstracting  and  willful  misapplication 
of  said  funds  by  the  said  "R.  L.  Witt  as  soon 
as  knowledge  thereof  was  obtained  by  the 
Atascosa  County  State  Bank. 

"Conclusions  of  Law. 

"1.  I  conclude  that  the  plaintiff  is  entitied  to 
a  judgment  against  the  Atascosa  County  State 
Bank,  and  against  the  National  Surety  Com- 
pany. 

"2.  I  conclude  that  the  loss  represented  by 
the  judgment  in  this  case  is  a  loss  covered  by 
the  contract  of  indemnity  of  the  National  Sure- 
ty Company,  and  such  loss  should  fall  primari- 
ly on  tiie  National  Surety  Company,  and  sec- 
ondarily on  the  Atascosa  County  State  Bank; 


and  that  Judgment  should  be  rendered  in  favor 
of  the  plaintiff,  against  both  defendants,  with 
the  provisions  that  the  plaintiff  should  exhaust 
its  remedy  against  the  National  Surety  Com- 
pany before  seeking  to  collect  the  judgment 
■gainst  the  bank. 

"3.  The  AUscosa  County  State  Bank  is  enti- 
tied to  a  judgment  against  the  National  Sure- 
ty Company  to  indemnify  and  protect  the  Atas- 
cosa County  State  Bank  from  any  loss  by  vir- 
tue of  the  wrongful  abstraction  and  willful  mis- 
application of  the  money  by  R.  L.  'Wntt-" 

The  bank  neither  appeals  nor  files  anj 
brief. 

The  first  six  assignments  practically  raise 
the  same  questions  on  the  several  rulings  of 
the  court,  to  the  effect  "that  the  cause  of 
action  of  the  plaintiff  against  the  bank  and 
the  alleged  cause  of  action  of  the  bank 
against  this  defendant  are  distinct  and  sever- 
able causes  of  action,  the  cause  of  this  ac- 
tion alleged  by  plaintiff  being  simply  a  suit 
by  a  depositor  against  a  l>ank  to  recover  the 
amount  of  bis  deposit,  while  it  appears  that 
the  suit  of  the  bank  against  this  defendant 
Is  based  upon  a  bond,  whereby  this  defend, 
ant  is  alleged  to  have  guaranteed  tbe  bank 
against  pecuniary  loss  of  money  or  property 
embezzled,  wrongfully  abstracted,  or  will- 
fully misappropriated  by  one  of  its  ofBcers,  R. 
Ii.  Witt,  in  the  course  of  his  employment, 
and  because  these  arei  two  distinct  and 
separate  causes  of  action,  and  cannot  be 
properly  Joined  in  this  suit,  existed  between 
different  parties,  provable  by  different  facts, 
and  because  it  further  appear  that  there  is 
no  privity  or  community  of  liability  between 
the  defendants  and  the  plaintiff." 

[1]  It  Is  the  contention  of  the  appellee,  be- 
ing a  creditor  of  the  bank,  that  it  was  in- 
terested in  the  Indemnity  contract  executed 
by  the  surety  company,  which  not  only  bound 
itself  to  indemnify  tbe  bank,  but  also  all 
others  who  sustained  loss  by  the  wronsfnl 
acts  of  Witt  Appellee  claims  the  right  to 
Join  in  this  action  in  its  own  behalf  directly 
against  both  for  the  reasons  stated.  The 
right  of  appellee  to  recover  against  tbe  bank 
and  tile  bank's  right  to  recover  of  appellant 
Involves  no  additional  facta  or  different  is- 
sues, and  it  was  proper  for  the  bank  to  Join 
appellant  by  cross-action,  and  to  compel  it  to 
discharge  the  loss  or  damage.  Farmers'  Nat 
Bank  v.  Merchants'  Bank,  136  S.  W.  1122; 
Sklpwitii  V.  Hurst,  94  Tex.  322,  60  S.  W.  423; 
Harless  v.  HaUe,  174  S.  W.  1023;  Kunx  v. 
Ragsdale,  200  S.  W.  269;  Garrison  v.  Bow- 
man, 183  S.  W.  72;  Kerbow  v.  Wooldrldge. 
184  S.  W.  754;  Phlla.  Underwriters  v.  Ft 
Worth  &  D.  C.  Ry.  Co.,  31  Tex.  Civ.  App.  104, 
71  S.  W.  419;  Railway  V.  Qrlmes,  196  S.  W. 
693 ;  O'Brien  v.  Gilliland,  70  Tex.  602,  15  S. 
W.  681;  Paul  v.  Sweeney,  188  S.  W.  527; 
Adams  v.  First  Nat  Bank,  178  S.  W.  996. 
And  it  has  been  held  that  suits  on  con- 
tracts and  on  torts  growing  out  of  precisely 
tbe  same  transaction,  or  ao  intimately  con- 
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nected  as  to  require  same  proof  to  establlsb 
the  complained  of  wrong,  may,  wltUn  the 
discretion  of  the  court,  he  Joined  where  no 
Injury  can  be  shown.  Kerbow  v.  Wooldrldge, 
184  S.  W.  747;  Paul  v.  Sweeney,  188  S.  W. 
627;  HoIIoway  t.  Blam,  60  Tex.  62& 

[2]  Of  conrae,  as  contended  by  appellant, 
the  courts  will  not  allow  a  party  to  be 
brought  In  when  the  Issue  to  he  Joined  Is  on 
separate  contracts  In  which  there  Is  no  prlv- 
tty  between  the  parties,  and  where  to  sus- 
tain the  cause  requires  separate  allegations, 
proofs,  and  Issues.  U.  S.  F.  &  Guaranty  Co. 
V.  Fosattl,  97  Tex.  487,  80  S.  W.  74;  Keel  & 
Son  V.  GrihblecCarter  Grain  Co.  et  al.,  143  S. 
W.  289;  Young  t.  State  Bank  of  Marshall, 
S4  Tex.  ar.  App.  206,  117  S.  Vf.  476 ;  Zau  v. 
Clark,  63  Tex.  Civ.  App.  525,  117  S.  W.  893; 
Contlett  V.  U.  S.  Mortg.  Co.,  60  S.  W.  817. 

[3]  In  questions  of  practice  when  the  plea 
of  misjoinder  of  parties,  or  question  of 
proper  parties.  Is  urged,  a  very  large  dlacre- 
tiou  is  allowed  the  courts.  We  do  not  mean 
that  such  discretion  is  always  allowed  in  any 
case,  for  there  must  be  such  a  relation  or 
privity  that  no  harm  will  result  from  keeping 
the  parties  in  court  together  for  its  ultimate 
determination,  who  wUl  be  affected  by  the 


misjoinder.  That  case  appellant  seems  large- 
ly to  rely  upon.  The  question  presented  In 
the  Supreme  Court  was  upon  two  certified 
questions:  The  first,  to  ascertain  whether 
or  not  the  record  presented  such  a  controver- 
sy between  the  parties  as  made  it  a  remov- 
able cause  to  the  federal  court;  the  second 
was  as  to  .misjoinder  of  parties,  and  Its  an* 
8wer  rendered  an  answer  to  first  unneces- 
sary. That  case  does  not  In  any  way  change 
the  mle  of  law  that  a  defendant  may,  lii  a 
proper  case,  bring  In  Its  surety,  but  in  effect 
reaffirms  that  doctrine  in  the  discussion  of 
the  case.  In  {he  Fosattl  Case,  different  is- 
sues and  different  questions  arose,  which 
would  require  different  proof.  In  that  case 
the  tax  collector  was^not  charged  with  dis- 
honesty, and  the  bond  indemnifying  against 
loss  by  "any  act  of  fraud  or  dishonesty 
amounting  to  larceny  or  embezzlement"  Is 
an  issue  in  character  different  from  the 
state's  suit,  for  the  loss  might  result  from  the 
loss  of  the  money  in  many  ways  without  dis- 
honesty. Here  the  indemnity  la  different, 
and  is  made  directly  for  the  bank's  bmeSt, 
and  the  llabUIty  of  the  surety  company  re- 
sulted 88  a  matter  of  law  from  tibie  estab- 
lishment of  the  bank's  demand  by  the  produo- 


Judgment.    Wlben  it  Is  apparent  no  material    tlon  of  the  written   indemnity, 


or  substantial  change  In  the  proof,  or  other 
unnecessary  burden  is  Imposed  by  it  in  the 
development  of  the  issues  necessary  in  the 
case,  they  will  be  held  properly  Joined.  In  a 
sense,  however,  the  question  of  parties  is 
largely  dependent  upon  its  own  peculiar  facts 
and  issues. 

The  surety  company  is  bound  to  the 
bank  to  indentnify  It  against  Just  such  acts 
as  tlioae  committed  by  Witt.  The  same  facts 
that  the  bank  was  required  to  establish  in 
order  to  reoiv^  against  the  surety  company 
were  established  against  it  by  appellee.  To 
sustain  the  exceptions  against  the  prayer  of 
appellee  would  not,  in  the  least,  change  the 
question  of  the  surety  company's  liability 
under  its  indemnity.  It  would  still  be  the 
bank's  surety,  to  indemnify  against  this 
very  loss  and  Judgment. 

To  dismiss  it  from  this  suit  would  mean 
that  the  bank  would  be  required  to  pay  the 
Judgment,  and  then  institute  another  suit 
upon  the  same  bond  and  recover  upon  pre- 
cisely the  same  state  of  facts.  This  would 
be  carrying  the  doctrine  of  misjoinder  quite 
to  the  limit  It  would  be  requiring  a  useless 
thing  to  be  done,  and  this  the  courts  will 
not  do.  In  fact  the  presence  of  all  the  par- 
ties here  was  very  proper  in  order  to  estab- 
lish the  facts  in  the  case  to  fix  the  liability  of 
the  bank  to  appellee,  and  the  presence  of 
appellant  to  estaUish  Its  liability  to  the 
bank  predicated  upon  the  same  facts  which 
alone  fixed  the  liability.  It  is  not  a  new 
question,  and  the  case  of  U.  S.  F.  &  Guaranty 
Co.  V.  Fosattl,  97  Tex.  497,  80  S.  W.  74,  goes 
into  a  very  full  discussion  of  the  subject  of 


Bear  in  mbid  also,  in  the  Fosattl  Case, 
the  court  is  separating  in  the  most  technical 
way  to  determine  whether  there  are  sever*! 
ble  controversies  that  could  be  tried  separate- 
ly to  determine  the  removability  of  the  case 
to  the  federal  court. 

The  seventh,  eighth,  ninth,  toath,  eleventh, 
twelfth,  thirteenth,  fourteenth,  fifteenth,  and 
sixteenth  assignments  raise  practically  the 
same  questions,  and  challenge  the  court's 
findings  that  there  was  evidence  to  support 
the  recovery  to  the  effect  that  Witt  wrong- 
fully abstracted  or  willfoily  misapplied  mon- 
eys belonging  to  the  bank,  because  it  claims 
no  loss  was  suffered  by  the  bank,  claiming  the 
evidence  showed  the  checks  were  executed 
and  charged  to  the  water  company's  account, 
and  no  evidence  that  Witt  received  the  money 
and  willfully  misapplied  or  willfully  ab- 
stracted same,  within  the  meaning  of  tlie 
bond. 

[4]  On  all  these  issues  the  court  has  found 
the  facts  against  appellant,  and  such  finding 
in  our  Judgment  is  fully  sustained  by  the 
evidence. 

The  bond,  among  other  provisions,  is  as 
follows: 

"•  ♦  •  For  the  use  and  benefit  of  the 
bank  or  any  person  or  persons  who  may  be 
damaged  by  breach  of  the  conditions  herein  set 
forth." 

And  the  conditions  of  the  above  obliga- 
tion are  as  follows: 

"That,  whereas,  the  said  officer  is  in  the  serv- 
ice of  the  bank  in  the  city  of  Jourdanton,  coun- 
ty of  Atascosa,  Texas,  holdiog  the  position  of 


Digitized  by 


Uoogle 


G02 


222  SODTHWESTEBN  BSPOSTBR 


(Tes. 


canhier:  Now,  if  the  aboTe-bonnden  officer 
■ball  well  and  faithfully  perform  all  the  dntiea 
of  hia  office  or  employment  and  if  the  company 
ahall  hold  the  bank  harmless  against,  and  pay 
to  it  such  pecuniary  loss  as  it  may  sustain  of 
money  or  other  valuable  securities  embezzled, 
wrongfully  abstracted  or  willfully  misapplied 
by  said  officer  in  the  course  of  his  employment 
u  such  and  in  the  coarse  of  his  employment  in 
any  other  position  in  the  bank  to  which  he 
may  be  appointed,  reappointed,  elected  or  re- 
elected or  temporarily  assigned,  then  this  ob- 
ligation is  void;  otherwise  to  be  and  remain 
in  force  and  effect.    *    *    •  " 

It  is  farther  recited  In  said  bond: 

"  *  *  *  It  being  the  true  intent  and  mean- 
ing of  Ibis  bond  that  the  company  shall  be  re- 
spoDsible  for  any  loss  occasioned  by  or  result- 
ing from  any  act,  as  aforesaid,  occurring  with- 
in the  period  spedfied  in  this  bond." 

R.  L.  Witt  was  the  chief  officer  of  the  banl^ 
and  in  full  charge.  It  has  only  a  bookkeeper, 
and  the  cashier,  Witt,  was  bookkeeper  and 
cashier,  and  managed  and  controlled  all  Its 
aifairs.  The  checks  and  false  entries  whldb 
constitute  Witt's  embezzlement  were  made 
frcHn  time  to  time  by  him  and  in  bis  hand- 
writing. They  conld  not  have  been  made 
by  any  other.  He  occupied  there  a  most 
exalted  position,  and  one  of  high  honor  and 
trust,  affording  excellent  opportunity  for 
his  peccancy.  Besides  being  the  chief  man 
in  the  bank,  he  was  the  main  stockholder  in 
appellee's  company,  whose  moneys  were  de- 
posited in  this  hank  in  his  charge,  so  to 
speak.  He  drew  checks  against  the  bank  at 
will  without  anthority  and  for  his  own  use 
and  benefit,  and  charged  many  against  ap- 
pellee's account  on  the  bank  without  au- 
thority,' and  manipulated  the  accounts  so 
as  to  represent  legitimate  charges  against 
appellee  to  deceive  and  mislead  the  officers 
who  examined  the  bank's  accounts  from 
time  to  time.  Appellee  had  large  deposits 
in  the  bank,  some  of  which  funds  Witt 
abstracted  by  checks  drawn  by  himself  with- 
out authority.  Witt  was  speculating  and  in 
need  of  money.  He  drew  something  like  $11,- 
000  out  of  the  bank  as  dividends  to  pay  stock- 
holders of  appellee,  presumably  to  get  some 
money  for  himself,  and  to  conceal  the  facts 
from  the  stockholders  credited  them  on  obliga- 
tions they  owed  the  bank,  so  they  would  not 
receive  immediate  knowledge  of  his  vmlawful 
acts.  Whffli  Daughtrey,  for  the  ice  company, 
protested  and  told  him  he  had  no  authority, 
he  excused  himself  by  saying  he  needed  the 
money.  A  number  of  Instances  are  shown 
wherein  Witt  drew  his  check  against  the 
bank,  which  was  paid  by  tlie  bank  and 
charged  by  Witt  to  appellee.  D.  B.  Daughtrey 
was  secretary  and  treasurer  of  npi)ellee 
company,  was  the  custodian  of  Its  funds  de- 
posited with  the  bank.  At  the  time  these 
sums  were  ixAng  drawn  out,  the  Ice  company 
was  not  doing  any  business,  had  left  its 


money  on  deposit  While  it  was  active  la 
Its  business,  Witt  promptly  taraUibeA  state- 
ments from  the  bank.  Mr.  Daughtrey  testi- 
fied as  foUows: 

"The  bunch  of  statements  already  introduced 
in  evidence  started  about  the  Ist  of  Bfani;  I 
think  I  got  them  pretty  regularly  np  to  tbit 
time,  but  I  did  not  get  any  after  that  time.  I 
asked  for  the  statements,  but  they  did  sot  give 
them  to  me.  I  asked  Witt  for  the  statements, 
and  he  said  that  he  did  not  have  them  ready. 
I  got  after  him  about  it  30  or  40  times.  That 
was  along  in  March.  I  tried  to  get  the  state- 
ments, but  did  not  get  them  until  aboat  the 
fall  of  1917.  I  went  down  to  the  bank,  and  in- 
quired how  much  money  we  had  in  the  bank. 
The  statement  as  to  the  amount  of  money  we 
had  in  the  bank  would  not  tally  oat  with  my 
book,  and  that  is  the  reason  I  wanted  the  state- 
ments. It  is  hard  to  tell  how  much  money  we 
ordinarily  kept  on  deposit,  as  it  was  more  it 
times  than  at  others,  and  I  can't  remember." 

These  acts  go  to  show  his  concealment,  and 
finally  he  absconded;  was  Indicted  In  Frio 
county  on  various  charges  growing  ont  of 
these  transactions.  He  was  Itonded  "to 
faithfully  perform  all  the  duties  of  his  office 
or  employment,  ♦  ♦  •  hold  the  bank 
harmless  against,  and  pay  to  It  such  pecun- 
iary loss  as  It  may  sustain  of  money  .  *  *  * 
wrongfully  abstracted  or  willfully  misap- 
plied," etc.,  and,  further  "shall  be  reciponsi- 
ble  for  any  loss  occasioned  by  or  resulting 
from  any  act  as  aforesaid."  A  case  was  made 
out  against  him,  he  did  not  perform  his 
duties,  did  cause  the  bank  pecuniary  loss. 
wrongfully  abstracted  money,  and  misapplied 
money  In  the  bank  of  its  deposltota,  which 
direct  loss  was  "occasioned  by"  his  "acts." 
This  is  not  a  case  where  the  bond  simply 
provldei^  to  pay  off  any  Judgmoit  that  might 
he  recovered,  but  the  terms  are  sadi  aa  to 
require  It  to  discharge  the  loss  as  soon  as  dis- 
covered. 

The  remaining  assignments  that  raise  qnes- 
tlous  as  to  the  errors  claimed  In  the  findings 
of  the  court,  that  there  was  no  evidence  that 
the  bank  lost  the  money  represented  by  the 
checks,  or  that  Witt  received  the  money  and 
willfully  misapplied  or  willfully  abstracted 
it,  within  the  meaning  of  the  bond,  bare 
really  be«>  discussed  in  the  foregoing. 

[6]  The  findings  of  the  court  were  sus- 
tained by  the  evidence  whldi  showed  Witt 
did  not  perform  his  duty,  but  by  his  own  con- 
duct caused  the  pecuniary  loss  to  this  bank, 
and  by  wrongful  means  and  methods  adopt- 
ed by  him  willfully  misapplied  the  funds  of 
the  bank  irttich  caused  Its  loss.  Under  the 
terms  Of  that  bond,  it  makes  no  differenoe 
whether  he  used  all  the  money  for  hln»rif 
personally,  or  got  it  and  willfully  misapidied 
It  in  some  other  way  to  the  use  of  some  other 
person.  It  would  be  "willfully  misapplied  or 
willfully  abstracted  within  the  meaning  of 
tbe  bond"  in  obtaining  it  in  the  manner  he 
did. 


Digitized  by 


Google 


Tex.) 


KATIOKAIi  STJRETT  00.  ▼.  ASTASCOSA  ICE,  WATER  A  LIGHT  00. 

(222  8.W.) 


603 


The  eighteenth  assignment  challenges  the 
Item  of  $1,300  Included  in  the  judgment  evi- 
denced by  draft  drawn  by  Carlos  Bee 
against  the  bank  and  charged  against  the  ac- 
count of  appellee  by  Witt.  The  evidence 
showed  that  the  draft  was  drawn  by  Oar- 


speclal  request  for  additional  findings  of 
fact  with  respect  to  this  $1,300  Item,  and 
asked  the  court  to  find  that  there  was  no 
evidence  showing  that  this  draft  was  actually 
paid  by  the  Atascosa  County  State  Bank, 
and  that  there  was  no  evidence  that  said 


los  Bee,  dated  at  San  Antonio,  Tex.,  June  I  bank  lost  or  paid  out  any  sum  of  money  on 
2,  1916,  and  Is  payable  to  the  order  of  the  i  account  of  said  draft,  or  was  there  any  evi- 
State  National  Bank,  In  the  sum  of  $1,300,  { dence  showing  who.  If  any  one,  received  the 
drawn  on  the  "Atascosa  County  State  Bank, !  amount  of  money  represented  by  said  draft, 
Jourdanton,  Texas."  Across  the  face  of 
the  draft  appears  the  following:  "Ch.  to 
Waterworks  a/c" — and  the  draft  was  in- 
dorsed on  the  back  by  Carlos  Bee  as 
w^I  as  the  State  National  Bank  of  San  An- 
tonio. The  draft  did  not  bear  any  Indorse- 
ment or  stamp  showing  that  It  had  ever 
been  paid  by  the  Atascosa  County  State 
Bank.  It  was  not  drawn  oh  the  Atascosa 
Ice,  Water  &  Light  Company,  but  was  drawn 
on  the  bank  Itself.  It  purports  on  Its  face, 
therefore,  to  be  an  obligation  of  the  bank,  at 
least  when  accepted  and  paid  by  the  bank. 
Mr.  Daughtrey  also  testified  as  follows,  with 
rei^ect  to  this  item: 

"It  is  true  that  we  had  made  a  conditional 
sale  of  the  property  of  the  Waterworks  Com- 
pany to  parties  in  San  Antonio." 


Being  asked  if  it  Was  not  a  further  fact 
that  the  party  In  San  Antonio  had  paid 
$2,000  on  that  conditional  trade,  witness 
said  he  heard  it  was  a  fact,  but  did  not 
Jaufw  it  of  bis  own  knowledge. 

"I  do  not  know  that  it  is  a  fact  that  Carlos 
Bee,  who  represented  that  party,  accepted  $1,- 
300  of  that  money  as  compromise,  rather  than 
a  suit,  althoagh  I  heard  of  such  a  transaction, 
and  our  company  was  connected  with  it.  It 
seems  that  Witt  made  a  kind  of  sale  of  the 
waterworks  .unauthorized  by  the  directors. 
What  I  mean  by  that  is  he  accepted  $2,000  as 
bonns  for  the  sale  of  the  plant.  Made  a  trade 
to  boy  oat  the  plant,  by  which  he  paid  $2,000 
down.  If  we  accepted  the  trade,  that  money 
was  to  go  to  all  of  us,  and  we  accepted  it.  I 
do  not  know  why  Carlos  Bee  was  drawing 
that  fee  of  $1,300;  never  heard  anything  about 
it,  had  no  communication  with  Mr.  Bee  about 
it.  The  company  had  no  communication  with 
Hr.  Bee  aboot  it  that  I  know  of.  Don't  know 
whether  the  company  did  or  not.  I  do  not  tes- 
tify as  a  matter  of  fact  that  the  company  did 
not  agree  to  pay  him  $1,300  compromise,  and 
the  return  of  that  bond." 

Mr.  Daughtrey  also  testified: 

"On  the  draft  of  Carlos  Bee  is  a  notation  in 
pencil  reading:  'Charge  to  waterworks  ac- 
count.' That  is  written  across  the  face  of  the 
check  in  Witt's  handwriting.  I  didn't  author- 
ize anybody  to  charge  that  to  the  waterworks 
account." 


This  is  all  the  evidence,  of  every  character, 
referring  to  this  $1,300  draft,  which  was  in- 
duded  in  the  court's  Judgment. 

Defendant  presented  to  the  trial  court  a  i,OOO.W 


but  this  request  was  refused  by  the  court,  to 
which  defendant  excepted. 

Whether  this  was  a  proper  charge  against 
the  bank  or  against  the  ice  company  is  not 
material  to  consider,  as  Witt  who  handled 
the  affairs  of  the  bankwas  so  connected  and 
identified  with  the  transactions-  as  to  know 
the  bank  did  not  owe  it,  and  knew  that  it 
was  a  transaction  in  which  he  was  engaged 
in  attempting  to  sell  the  ice  plant.  It  was  his 
clear  duty,  either  to  have  turned  down  this 
draft  or  have  called  on  the  ice  company  to 
pay  it.  When  he  made  the  indorsement, 
"Charge  to  the  waterworks  account,"  it  was 
as  though  he  had  checked  out  that  sum,  as 
In  the  other  cases,  and  the  presumption  arls; 
es  by  the  possession  of  the  Bee  draft  that  he 
caused  the  bank  to  pay  It,  took  the  bank's 
money  knowingly,  willfully,  and  unlawfully, 
and  paid  this  draft  with  it  when  he  knew 
the  bank  did  not  owe  It,  and  caused  that 
loss  In  such  way  as  to  come  within  the  terms 
of  that  bond.  The  bond  stood  for  the  use 
and  benefit  of  any  one  damaged  by  the 
breach  for  the  amount  of  any  balance  foimd 
due,  and  promised  to  pay  any  pecuniary  loss 
of  money,  wrongfully  abstracted  or  wUlfully 
misapplied  by  said  officer  In  the  course  of  his 
employment.  It  being  responsible  "for  any 
loss  occasioned  by  or  resulting  from  any  act, 
as  aforesaid,  occurring  within  the  period 
specified  in  this  bond."  It  was  conceded,  so 
far  as  Bee  Is  concerned,  his  acts  were  en- 
tirely proper,  and  there  is  enough  to  show  he 
had  a  claim  against  some  of  the  parties,  and, 
some  one  evidently  authorized  him  to  draw, 
presumably  Witt,  and  there  is  no  issue  here 
for  us  to  determine  In  that  respect.  There 
Is  no  proof  or  intimation  that  the  bank 
owed  it 

In  the  twentieth  assignment  appellants 
challenge  the  ruling  of  the  court  in  including 
in  the  judgment  the  item  included  in  a  check 
for  $3,000,  dated  March  25,  1916,  payable  to 
the  order  of  B.  L.  Witt  upon  the  ground 
there  was  no  evidence  showing  the  bank 
ever  paid  It.    The  check  Is  as  follows: 

"Jourdanton,  Texas,  3/25,  1916.    No.  . 

"Atascosa  County  State  Bank 

"Pay  to  the  order  of  R.  L.  Witt  a/c  $3,- 
000.00  three  thousand  dollars. 


2,215    LH.  Ernst 
785    R.L.Witt 


Atas.  I.  W.  &  Light  Co. 


Digitized  by 


Google 


604 


222  SOUTH WKSTBBN  REPORTER 


n^ex. 


The  check  was  payable  to  the  order  of  R. 
li.  Witt,  and  hore  no  Indorsement,  and  was 
not  stamped  "Paid."  With  respect  to  this 
check,  Mr.  Daugbtrey  testifled: 

"Regarding  the  check  for  $8,000  dated  March 
25, 1016,  payable  to  R.  L.  Witt,  apparently  slcn- 
ed  by  the  Atascosa  Ice,  Water  &  Light  Com- 
pany, will  say  that  I  didn't  execute  tliia  check, 
and  did  not  authorize  any  one  to  execute  it. 
The  check  is  in  the  handwriting  of  Witt." 

He  also  testified  that  he  was  familiar  with 
Witt's  handwriting,  and  that  he  did  not 
know  of  any  one  that  had  authorized  the 
execution  of  the  check,  and  had  never  been 
present  at  any  meeting  of  the  board  of  di- 
rectors that  authorized  Its  execution.  Again, 
he  testified  with  respect  to  this  check: 

"As  to  whether  the  check  for  $3,000  payable 
to  the  order  of  R.  L.  Witt  has  ever  been  stamp- 
ed 'Paid'  by  anybody,  will  say  I  don't  see  any 
stamp  on  it.  That  check  came  in  with  my 
statement.  Onr  checks  are  usually  stamped 
'Paid'  when  they  are  paid,  and  this  one,  bo  far 
as  it  shows  on  its  face,  lias  never  been  paid  at 
all." 

Daughtrey  further  testified: 

"Regarding  the  check  for  $3,000  dated  March 
25,  1916,  payable  to  R.  L.  Witt,  apparenUy 
signed  by  the  Atascosa  Ice,  Water  &  light 
Company,  would  say  that  I  did  not  execute  that 
check,  and  did  not  authorize  any  one  to  exe- 
cute it.  The  check  is  in  the  handwriting  of 
Witt.  I  have  seen  Witt's  handwriting  from 
time  to  time,  and  am  familiar  with  his  signa- 
ture, and  recognize  that  as  being  Witt's  hand- 
writing on  that  check.  I  do  not  know  of  any 
one  who  ever  authorized  the  execution  of  that 
check,  and  I  was  never  present  at  any  meet- 
ing of  the  directors  that  authorized  its  execu- 
tion." 

It  is  contended  that  the  check  was  forged 
by  Witt,  as  be  was  not  authorized  to  draw 
checks  In  name  of  appellee.  The  entire  In- 
strument, signature,  and  marginal  memo- 
'randa,  shows  presumably  its  disposition  In 
paying  $2,215.00  to  L.  H.  Ernst  and  retain- 
ing $785  for  himself. 

"This  cheek  was  forged  by  Mr.  Witt,  and  was 
charged  to  the  account  of  the  ice  company  by 
Mr.  Witt,  and  the  bank's  books  show  that  it 
was  paid  out  by  the  bank  and  charged  to  the 
ice  company,  as  is  shown  by  the  bank's  state- 
ment to  the  ice  company,  and  this  particular 
check  was  attached  to  the  ice  company's  state- 
ment, as  is  shown  in  Daugbtrey's  testimony. 
•  •  •  The  check  was  payable  to  Mr.  Witt 
and  cashed  by  him  because  it  was  charged 
against  the  account  of  the  ice  company  on  the 
books  of  the  bank,  and  therefore  by  this  trans- 
action the  money  belonging  to  the  ice  company 
to  the  extent  of  $3,000  passed  into  the  control 
of  Mr.  Witt,  and  to  represent  which  he  cliarged 
the  ice  company  with  this  check,  and  attached 
this  check  to  the  ice  company's  statement." 

What  Mr.  Witt  did  with  this  money  la  not 
shown,  except  tbe  possible  Inference  that 


might  be  gained  by  looking  at  the  notation 
on  the  comer  of  the  check.  It  is  Immaterial 
what  he  did  wRh  the  money.  Tbe  fact  re- 
mains that  the  money  was  paid  by  him  and 
charged  to  the  Ice  company's  account  by  rea- 
son of  this  forged  instrument  From  these 
facts,  In  view  of  the  other  facts  which  we 
have  set  forth  above,  the  court  was  well  war- 
ranted In  concluding  that  this  $3,000  Item 
"constituted  a  wrongful  abstracting  and  mis- 
applying of  that  much  money  belonging  1» 
the  bank,  and  particularly  that  part  of  the 
bank's  funds  which  represented  tbe  deposit 
of  the  Ice  company." 

All'  the  assignments  challenging  the  rnl- 
ings  of  the  court  in  respect  to  the  Items  paid 
out  of  the  bank  by  Witt,  going  to  make  up 
tbe  court's  judgment,  claiming  it  was' with- 
out evidence  to  support  It,  Involve  practi- 
cally the.  same  facta  and  issues  already  dis- 
cussed, and  all  may  be  disposed  of  together. 
Mr.  Daughtrey  testified  Witt  was  not  au- 
thorized t»  charge  against  the  Atascosa 
Light  &  Water  Company  any  of  the  items, 
and  never  received  any  benefits  from  these 
expenditures.  The  Item  of  $832  was  a  check, 
payable  to  cash,  in  Witt's  handwriting  and 
cashed  by  the  bank ;  the  check  of  $100,  also 
in  Witt's  handwriting,  payable  to  Witt,  Oc- 
tober 19,  1916,  cashed  by  the  bank;  check. 
$50,  also  In  Witt's  handwriting,  payable  to 
Witt,  dated  April  25,  1916,  cashed  by  the 
bank,  and  the  item  of  $150  was  to  pay  one 
of  his  personal  debts.  All  these  items  were 
charged  by  Witt  against  appellee,  and  ren- 
dered to  it  in  a  statement  afterwards,  show- 
ing them  charged  against  Its  account. 

The  twenty-first  assignment  is  chaUmging 
the  ruling  that  R.  D.  Witt  did  not  have  au- 
thority, express  or  Implied,  to  sign  these 
checks.  It  is  overruled  because  It  is  satis- 
factorily shown  he  had  no  8u<ai  autliority. 
He  was  not  an  officer  in  the  ice  oompany, 
had  no  authority  to  bind  that  company,  and 
there  is  no  such  act  done,  knowledge  acquir- 
ed, or  benefits  received  by  that  company, 
from  which  any  lyalver  is  shown  or  infer- 
ence of  authority  may  be  drawn  or  indolged 
in  to  estop  it,  but  per  contra. 

[•]  The  twenty-sectmd  assignment  claims 
the  court  erred  in  holding  the  bank  had  not 
breached  the  terms  and  provisions  of  tbe 
contract  of  indemnity.  Neither  the  assign- 
ment nor  the  propositions  thereunder  point 
out  in  what  particular  tbe  breach  arises, 
and  we  cannot  speculate,  as  to  what  they  are. 
At  any  rate  tbe  court  found  from  the  evi- 
dence there  was  no  breach  of  the  obligations 
of  the  bank,  and  we  see  no  reason  to  dis- 
turb that  finding.  While  this  court  la  lib- 
eral in  passing  upon  all  assignments.  It  can- 
not search  the  pleadings,  transcript,  and 
statement  of  facts  for  supposed  errors  that 
are  not  distinctly  disclosed  in  the  assign- 
ment Itself  or  propQsitiona  thereunder.  How- 
everi  from  a   careful  examination  ot  tbe 
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assigniuents  and  the  testimony,  we  believe 
tbe  conrt  Is  sustained  tn  all  tbe  findings  of 
facts. 

[7]  We  will  now  return  to  a  consideration 
of  the  seventeenth  assignment,  which  we 
passed  for  a  discussion  of  the  other  assign- 
ments germane  to  each  other.  Sureties,  as 
seen,  may  be  Impleaded  In  proper  suits,  or 
ev«a  come  in  themselves  and  hare  tbe  ques- 
tion of  their  liability  determined  and  fixed, 
lilies  V.  Fitzgerald,  U  Tex.  417 ;  U.  S.  Guar- 
anty Go.  V.  Fosattl,  97  Tex..  497,  80  S.  W. 
74;  Cabell  v.  Hamilton  Shoe  Co.,  81  Tex. 
104,  16  S.  W.  811;  Stevens  v.  Wolf,  77  Tex. 
216,  14  S.  W.  29;  RaUway  v.  Yale,  27  Tex. 
Civ.  App*  10,  65  S.  W.  67  (affirmed  95  Tex. 
683,  66  S.  W.  XTl). 

[I]  While  we  are  of  the  opinion  there  was 
no  error  In  permitting  the  Joinder  of  the 
cause  of  action  asserted  by  the  bank  in  its 
cross-action  against  the  surety  company,  at 
least  there  was  no  abuse  of  discretion,  as 
no  possible  harm  could  result  therefrom,  yet 
we  do  not  believe  the  appellee  the  water- 
works company  alleged  or  proved  a  cause  of 
action  against  the  appellant,  tbe  surety  com- 
pany, entitling  It  to  hold  appellant  In  this 
suit  for  any  recovery  against  It,  for  It  is  not 
alleged,  claimed,  or  shown  that  the  bank  Is 
Insolvent  and  rendered  unable  to  respond 
and  pay  Its  said  obligation  by  reason  of  any 
of  the  alleged  wrongful  acts  of  Witt  result- 
ing in  the  Insolvency  of  and  Inability  of  the 
bank  to  pay  its  said  obligation. 

The  misapplication  or  abstraction  of  the 
money  of  tbe  bank  would  not  affect  appdiee's 
right  to  recover  from  the  bank  unless,  as 
stated,  it  rendered  the  bank  unable  to  pay. 
In  such  case  It  might  be  held  that  the  acts 
of  Witt  caused  loss  to  the  depositor;  but 
here,  as  stated,  there  is  no  pleading  or  evi- 
dence to  that  efTect  Therefore  this  assign- 
ment Is  sustained. 

The  judgment  In  favor  of  the  waterwork's 
company,  appellee,  against  the  surety  com- 
ipany,  appellant,  is  reversed,  and  Judgment 
rendered,  dismissing  the  suit  of  the  water- 
works company  against  the  surety  company. 
In  aH  other  respects  the  Judgment  is  af- 
firmed. 

Reversed  and  rendered  in  part  and  affirm- 
ed in  part. 

On  Motion  for  Rehearing. 

[I]  We  are  not  satisfied  with  our  ruling  In 
respect  to  tbe  item  of  $1300  discussed  by 
ns,  presented  in  the  eighteenth  assignment 
The  bank  offered  no  evidence  that  It  did  not 
owe  it.  Witt  was  in  charge  of  the  affairs  of 
the  bank,  dally  paying  out  money  drawn 
against  it  in  the  regular  course  of  its  busi- 
ness, and,  so  paying  out  the  funds  of  the 
bank,  the  fact  of  paying  this  check  for  $1,300, 
drawn  against  tbe  bank,  carries  with  it  no 
IMirtlcular  significance,  more  than  If  he  had 


paid  It  to  any  other  easterner  of  the  bank  on 
a  similar  check  or  draft  It  is  not  the  fact 
that  the  bank  paid  this  check  that  is  impor- 
tant at  all,  but  rather  the  character  of  its 
payment  Witt  was  paying  them  all,  dally, 
as  presented  in  the  ordinary  course  of  busi- 
ness. He  was  in  charge  of  Its  afCalrs.  No 
one,  therefore,  can  contend  under  the  cir- 
cumstances such  a  payment  of  a  check 
drawn  on  the  bank  constituted  of  itself  a 
wrongful  abstraction  or  willful  misapplica- 
tion of  Its  funds.  It  requires  more  proof 
than  that  It  must  be  shown  affirmatively 
the  payment  was  wrongful  under  such  cir- 
cumstances OS  to  constitute  willful  misappli- 
cation of  the  bank's  funds. 

[10]  None  of  the  directors  of  the  l>ank  ex- 
plained it ;  none  contended  that  the  payment 
was  wrongful.  The  drawer  of  the  draft  Mr. 
Bee,  did  not  testify.  It  does  not  look  as 
though  the  case  had  been  fully  developed  on 
the  point.  It  may  be  that  the  board  of  di- 
rectors, with  full  knowledge  of  all  the  facts, 
consented  to  the  payment.  We  cannot  specu- 
late on  the  matter,  as  the  record  Is  utterly 
sUent  as  to  whether  the  payment  was  right- 
ful or  wrongful,  but  in  the  absence  of  suffi- 
cient proof  on  the  subject  it  must  be  assum- 
ed rightful,  because  the  burden  of  proof  was 
on  the  bank  to  show  It  was  wrongfully  paid 
,out.  The  plaintiff  company  made  out  a  case 
against  the  bank  for  the  recovery  of  said 
item  of  $1,300  by  showing  that  a  draft  on  the 
bank  was  charged  to  its  account  without  its 
authority.  The  bank  might  have  avoided  the 
effect  of  such  proof  by  showing,  if  it  could, 
that  the  plaintiff  company  actually  got  the 
benefit  of  the  payment  of  $1,300  made  by  the 
bank,  but  we  do  not  find  the  evidence  to  be 
sufficient  to  establish  such  to  be  the  fact,  nor 
has  the  bank  appealed  and  complained  of  a 
failure  to  so  find.  In  order,  however,  for 
the  bank  to  recover  against  the  surety  com- 
pany, it  must  show  that  the  payment  of  the 
draft  was  not  authorized  by  the  directors, 
and  the  fact  that  It  was  charged  without  au- 
thority to  plaintiff  company  raises  no  Infer- 
ence that  the  payment  of  the  draft  was  un- 
authorized. Witt  did  not  get  the  money,  and, 
to  show  that  he  breached  the  conditions  of 
his  bond  as  to  this  item,  it  is  necessary  for 
the  bank  to  affirmatively  show  that  Witt 
paid  the  draft  without  the  consent  of  his  su- 
perior officers  in  the  bank. 

As  the  plaintiff  stated  no  cause  of  action 
against  the  surety  company,  it  is  evident 
that  error  committed  in  trying  the  cause  of 
action  alleged  by  the  bank  against  the  surety 
company  cannot  affect  the  judgment  in  fu- 
Tor  of  the  plaintiff  against  the  bank.  Tbe 
Judgment  formerly  entered. by  us  will  there- 
fore only  be  changed  to  the  extent  that  the 
Judgment  affirming  the  recovery  of  the  bank 
against  the  surety  company  will  be  get  aside, 
and  the  Judgment  of  the  trial  court  in  favor 
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of  the  bank  against  the  surety  company  wlU 
be  reversed,  and  the  cause,  as  between  said 
two  parties,  remanded  for  another  trial. 

On  Second  Motion  for  Rehearing. 

The  Atascosa  County  State  Bank,  filing  its 
motion  for  rehearing,  says,  while  It  contends 
the  facts  are  sufficient  to  Justify  the  conclu- 
sion that  the  item  of  $1,300  should  be  recov- 
ered from  the  surety  company,  In  case  this 
motion  is  not  granted,  it  does  "hereby  remit 
and  tender  a  remittitur  of  $1,300  of  the 
judgment  rendered  in  Its  fcivor  by  the  trial 
court  against  the  National  Surety  Company, 
and  does  respectfully  pray  that  such  remitti- 
tur be  allowed  and  accepted,  and  by  virtue 
thereof  the  Judgment  of  the  trial  court  in  fa- 
vor of  the  bank  against  the  surety  company 
be  refomted  and  rendered,  and  Judgment  to 
stand  for  the  amount  allowed  the  bank 
against  the  surety  company  by  the  trial 
court,  less  said  item  of  $1,300." 

The  motion  for  rehearing  Is  overruled, 
but,  pursuant  to  the  offer  to  remit  in  case 
Sttcb  motion  is  overruled,  our  Judgment  re- 
versing the  Judgment  obtained  by  the  bank 
against  the  surety  company  is  set  aside,  and 
Judgment  entered  reforming  the  trial  court's 
Judgment  against  the  surety  company  by  re- 
ducing the  same  from  $7,036.30  to  K,736.30, 
and,  as  thus  reformed,  such  Judgment  vrlll 
be  affirmed. 


BROWN  V.  MUS6RAVE.    (No.  1613.) 

(Court  of  CM!  Appeals  of  Texas.    Amarillo. 
May  26,  1920.) 

1.  Estoppel  €=»63  —  Assertion  of  one  ground 
for  refusing  to  carry  out  broker's  contract 
of  sale  does  not  preclude  reliance  on  another. 

Where  a  landowner  who  had  listed  his  prop- 
erty with  a  broker  for  sale  declined  to  carry 
out  broker's  contract  for  sale  made  after  dis- 
covery of  oO  on  adjoining  property,  the  fact 
that  landowner  assigned,  as  one  reason  for 
refusing  to  carry  oat  the  contract,  that  another 
broker  had  previously  contracted  to  sell  the 
premises  and  that  he  had  procured  a  release, 
will  not  estop  him  from  defending  a  suit  for 
spedfic  performance  on  the  ground  that  the 
purchaser  colluded  to  defraud  him,  and  Judg- 
ment for  the  landowner  will  not  be  reversed 
on  the  ground  that,  having  stated  in  a  dep- 
osition that  the  prior  sale  was  one  ground  for 
refusing  to  carry  out  the  agreement,  the  land- 
owner cannot   rely  on  others. 

2.  Trial  <&=>357— Answers  to  special  question 
held  responsive. 

In  an  action  for  specific  performance  of  a 
contract  to  convey  land,  executed  by  a  broker 
with  whom  the  property  was  listed  for  sale, 
the  jury's  answer  to  the  question  as  to  whether 
the  owner  listed  the  property  that  the  owner 
did  list  land  for  sale,  subject  to  his  approval. 


Tield  responsive  to  the  issue;    the  jury  being 
admonished  to  answer  as  the  facts  might  be. 

3.  Speoillo  performance  «=3l2l(8)— Evideace 
held  to  show  that  land  had  Increased  in  value 
when  broker  contracted  to  sell. 

In  a  suit  for  specific  performance  of  a  con- 
tract to  convey  land,  made  by  a  broker  with 
whom  the  land  was  listed  for  sale,  defended  on 
ground  of  agent's  coUnsion,  evidence  held  to 
warrant  findings  that  at  the  time  the  broker 
executed  the  contract  the  land  had  greatly  in- 
creased in  value,  because  oil  had  been  discov- 
ered on  adjacent  property,  and  that  the  broker 
knew  of  the  increase. 

4.  SpecMo  performance  <s=3l2l<8)  —  Finding 
that  owiwr  did  not  know  of  prodaoing  well 
on  adjacent  property  warranted. 

In  a  snit  for  specific  performance  of  a 
contract  to  convey  land,  made  by  broker  with 
whom  land  was  listed  for  sale,  finding  that  the 
owner  did  not  know  there  was  a  large  produc- 
ing well  on  adjacent  land  warranted. 

5.  Specific  perforpiance  9=>  1 23— Special  find- 
ing not  open  to  attack  as  inconsistent  with 
another  finding. 

In  a  suit  for  spediic.  performance  of  a  con- 
tract to  convey  land  which  bad  greatly  en- 
hanced in  valne  because  of  the  discovery  of  oil 
on  adjacent  property,  the  jury's  finding  that 
the  vendor  did  not  know  there  was  a  produdag 
well  on  adjacent  land  held-  not  open  to  attack, 
because  it  was  also  found  be  knew  there  vras 
a  derrick,  etc.,  on  the  adjacent  property. 

6.  Speclfio  porfarmuoe  4:9121(6)— Evldomw 
held  ta  warrant  finding  tliat  pureiiBsar  and 
broker  oellnded  to  defraud  owner. 

In  a  suit  for  specific  performance  of  a  con- 
tract to  convey  land,  entered  into  by  the  ven- 
dor's broker,  evidence  held  to  warrant  finding 
that  the  broker  and  purchaser  colluded  to 
defraud  the  vendor,  who  was  ignorant,  when 
the  contract  was  made,  that  oil  had  been  struck 
on  adjacent  property. 

7.  Broker*  «=»  19— Broker  must  diselose  to  liis 
principal  ail  facts  ralating  to  the  valao  of 
principal's  property. 

It  is  the  duty  of  a  real  estate  broker  to 
disclose  to  his  principal  the  facts  as  to  the 
value  of  the  principal's  property,  and  it  is  a 
breach  of  duty  for  broker  to  conceal  from 
principal  fact  that  oil  had  been  struck  on  ad- 
jac«at  premises,  which  would  greatly  increase 
the  value  of  the  principal's  property. 

8.  Specific  performance  ^=>53— Pnrchasar  can- 
not take  advantage  of  real  estate  broker's 
fraad  and  have  speoifio  tMrformaao*. 

Purchaser  cannot  take  advantage  of  brok- 
er's fraud  on  his  principal  and  secure  specific 
performance  of  a  contract  to  cMivey  land  made 
by  the  broker. 

9.  Specific  performaaee  «c»43— Contmct  se- 
cured by  siMrp  practloos  will  not  be  en- 
forced. 

Specific  petformance  of  a  contract  to  con- 
vey land  secured  by  sharp  practices  or  tridiery 
will  not  be  p;ranted. 
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Appeal  from  District  Oenrt,  Wichita  C!oan- 

ty;  Edgar  Scurry,  Jndge. 

Action  by  W.  J.  Brown  against  G.  W.  M«s- 
grave.  From  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

W.  B.  Chauncey,  of  Wichita  Falls,  and 
MUler  &  Miller,  of  Ft  Worth,  for  appellant. 

Martin,  Bulllngton,  Boone  &  Humphrey 
and  Martin  &  Oneal,  all  of  Wichita  Falls,  for 
appellee. 

HUFF,  C  J.  The  appellant.  Brown,  sued 
Musgrave  to  spedflcally  perform  a  contract 
to  convey  13^  acres  of  land,  situated  In 
Widilta  coDnty,  near  Bnrkfoumett,  and  close 
to  land  on  which  the  Fy>wler  well  No.  1  was 
brought  in.  It  is  alleged,  substantially,  that 
Mnsgmve  listed  the  land  with  J.  S.  Nichols, 
a  member  of  the  firm  of  Jackson  &  Nichols, 
being  In  a  general  real  estate  and  brokerage 
business  in  the  city  of  Wichita  Falls;  that 
Nichols  was,  and  the  partnership  were,  au- 
thorized to  sell  the  land  at  and  for  the  sum 
and  price  of  ^000  for  the  whole  of  the  land 
or  for  92,000  for  8^  acres  thereof;  that  It 
was  Implied  therein  If  the  wltole  of  the  land 
should  be  sold  |3,000  should  be  paid  by  the 
defendant  upon  bis  execution  and  tender  of  a 
proper  warranty  deed  conveying  the  land  to 
the  purchaser,  and  thereby  Nichols  became 
and  was  by  the  defendant  legally  authorized 
to  enter  Into  a  binding  contract  of  sale  of  the 
land  In  the  name  of  appellee;  that  on  the 
2Sth  day  of  July,  1918,  Nichols,  so  authorized, 
negotiated  a  sale  of  It  to  the  appellant  at 
and  for  the  sum  and  price  of  $S,000;  that 
the  appellee,  through  his  agent,  Nichols,  en- 
tered Into  a  written  contract  with  appellant 
for  the  sale  of  the  land,  by  the  terms  of 
which  appellee  agreed  to  sell  and  convey  to 
appellant,  by  good  and  suffldMit  warranty 
deed,  the  land,  and  to  furnish  a  complete  ab- 
stract of  title  to  the  land  within  a  reason- 
able time,  not  later  than  20  days  from  the 
date  of  the  contract,  July  25,  1918.  The  ap- 
pellant agreed  to  report  in  writing  his  ob- 
jections to  ttie  defects  In  the  -  title,  if  any, 

witMn days  thereafter,  which  means  a 

reasonable  time  from  the  furnishing  of  the 
abstract,  and  It  was  provided  appellee  should 
have  a  reasonable  time  to  cure  the  defects 
and  objections,  and  If  not  urged  within  the 
time  should  be  deemed  waived.  Appellant 
bound  himself  to  pay  $3,000  cash,  which  was 
to  be  paid  and  the  papers  delivered  at  the 
office  of  the  First  National  Bank  of  Wichita 
Falls,  Tex. ;  that  the  contract  should  be  con- 
summated and  all  things  done  and  performed 
on  the  part  of  each  party  on  or  before  the 
15th  day  of  August,  1818;  that  to  insure  the 
faithful  performance  ot  the  contract  appel- 
lant deposited  with  said  bank,  the  sum  of 
$500,  with  the  understanding  that.  If  the  U- 
tle  of  said  land  should  prove  to  be  good  and 
appellant  complied  .with  hia  part  of  the  con- 
tract, the  money  ahonld  be  applied  as  part 
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of  the  cash  paym^it  for  the  land,  but  If  m>- 
pellant  should  fall  or  refuse  to  comply  with 
his  part  of  the  agreement.  If  the  title  to  the 
land  proved  good,  the  sum  paid  to  the  bank 
should  be  forfeited  to  defendant  as  liquidat- 
ed damages;  that  the  contract  was  made  up- 
on condition  that  the  title  to  the  land  should 
be  good  and  marketable,  and  in  case  there 
was  an  incurable  defect  tde  contract  was  to 
be  null  and  void  and  the  money  deposited  re- 
turned to  appellant  and  the  whole  agreeftaent 
canceled.  It  is  alleged  the  appellant  oCFered 
to  comply  and  that  he  was  ready,"  willing, 
and  able  to  comply  with  his  contract;  that 
the  appellee  failed  and  reifused  to  comply 
therewith.  It  Is  alleged  the  title  Is  good  and 
appellee  is  able  to  make  a  good  title.  The 
value  of  the  land  Is  alleged  to  be  $50,000. 
The  prayer  Is  for  specific  performance  and« 
In  case  the  land  or  any  portion  could  not  be 
conveyed,  then  for  damages. 

The  appellee  alleged  that  the  broker  had 
no  authority,  either  verbal  or  in  writing,  to 
execute  the  contract  declared  on  In  the  name 
of  the  appellee;  that  the  extent  of  Us  au- 
thority was  to  exercise  the  usual  and  custom- 
ary services  of  the  broker,  which  was  to  find 
a  purchaser  and  submit  the  proposition  of 
the  purchaser  to  the  appellee.  It  Is  also  urg- 
ed. In  effect,  that  between  the  listing  of  the 
land  with  the  agent  and  the  purported  con- 
tract, an  oil  well,  known  as  the  Fowler  well 
No.  1,  was  brought  in,  which  proved  to  be  a 
large  producer,  and  which  immediately  ad- 
vanced the  market  value  of  appellee's  land, 
which  was  adjoining  the  land  on  which  the 
Fowler  well  was  situated;  that  Nichols,  the 
agent,  knew  this  fact,  but  did  not  r^ort  the 
changed  condition  to  appellee,  who  was  then 
In  Oklahoma,  but,  on  the  contrary,  Nichols 
acted  as  if  he  were  the  agent  of  the  appel- 
lant; that  appellant  knew  of  such  well,  but, 
colluding  with  the  agent,  secured  the  con- 
tract, and  with  intent  to  defraud  api)eUee 
made  the  contract  declared  upon,  setting  out 
In  detail  some  of  the  facts  or  badges  of  fraud 
on  the  part  of  appellant  and  the  agenL  By 
supplemental  petition  it  is  alleged  that  the 
reason  given  for  refusing  to  keep  and  per- 
form the  contract  was  that  another  agent,  F. 
M.  Toliett,  had  sold  the  land  to  another  pur- 
chaser prior  to  the  time  Nichols  sold  the 
same  to  appellant;  thereby  appellee  Is  es- 
topped to  set  up  any  other  or  further  de- 
fense. 

The  findings  of  the  Jury  In  effect  establish- 
ed that  appellee  listed  tbe  land  with  Nichols 
to  sell  subject  to  tbe  appellee's  approval; 
that  at  the  time  of  making  the  contract 
Nichols  knew  the  Fowler  well  was  an  oil 
well;  that  there  was  a  material  advance 
above  $3,000,  at  which  the  land  was  listed,  in 
the  market  value  of  the  land  from  the  price 
it  was  listed  to  the  time  the  contract  sued 
upon  was  made,  and  that  Nichols  knew  of 
such  advance  when  the  contract  was  made; 
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that  a  man  of  ordinary  prudence,  with  land 
80  listed  with  hijn  as  agent,  wonld  have  noti- 
fied hia  principal  before  making  such  con- 
tract ;  that  appellee  had  no  knowledge  or  in- 
formation about  the  Fowler  well  on  the 
morning  he  left  Texas;  that  this  information 
was  such  that  It  would  not  put  him  upon  in- 
quiry as  to  the  condition  of  the  well  at  that 
time;  that  when  appellee  paid  $150  commis- 
sion to  Nichols  he  then  knew  that  Nichols 
had*ezecated  the  contract  with  appellant; 
that  the  land  was  of  a  greater  market  value 
on  July  26,  1918,  than  $3,000;  that  on  July 
22,  1918,  the  land  was  not  of  the  value  of 
$3,000  for  any  other  purpose  than  its  value 
as  prospective  oil  lands;  that  it  was  listed 
and  its  value  idaced  by  appellee  at  the  time 
of  listing  on  account  of  its  being  prospec- 
tive oil  land;  tliat  appellee's  reason  for  not 
carrying  out  the  contract  was  because  there 
was  an  advance  In  the  land  and  a  prospective 
advance ;  that  appellant  and  Nichols  colluded 
together  and  with  each  other  In  the  making 
of  the  contract  to  bind  the  appellee  on  a 
contract  of  sale  and  at  a  less  price  than  the 
appellee  could  have  sold  it  for  at  the  tima 
[1]  The  first  assignment  asserts  that  there 
was  error  In  refusing  a  peremptory  Instruo- 
tion  for  appellant  for  the  reason  that  the  tes- 
timony of  appellee  and  Nichols  showed  that 
on  January  22,  1918,  -appellee  listed  the  land 
With  Nichols  for  sale  at  $3,000,  which  was 
sufficient  authority  to  the  agent  to  enter  In- 
to a  contract  at  that  price,  and  without  con- 
troversy the  evidence  shows  the  agent  ex- 
ecuted the  written  contract- sued  upon;  tliat 
it  -was  breached  without  cause,  which  enti- 
tled appellants  to  specific  performance. '  The 
propositions  under  this  assignment  may  prop- 
erly be  treated.  In  so  far  as  necessary  to 
dispose  of  the  case,  under  other  assignments, 
except  the  third  proposition,  which  is  to  the 
effect  when  a  party  gives  a  reason  for  his 
conduct  as  to  anything  involved  In  contro- 
versy he  cannot,  after  litigation  begun, 
change  and  put  his  conduct  upon  another 
ground.  The  appellee  assails  this  proposi- 
tion as  not  l>eing  relevant  to  the  assignment 
or  Included  therein,  and  asserts  that  the  trial 
court  was  not  put  upon  notice  by  motion  for 
new  trial  that  the  appellant  was  relying  up- 
on the  estoppel  for  an  instructed  verdict. 
It  is  very  doubtful  whether  the  assignment 
wUl  admit  the  consideration  of  the  proposi- 
tion. However,  we  think  the  testimony  is 
not  conclusive  that  appellee  asserted  at  the 
time  he  refused  to  carry  out  the  contract,  as 
his  only  ground  therefor,  that  the  land  was 
sold  by  another  agent  The  appellant  quotes 
appellee  as  testifying: 

"My  excuse  for  not  desiring  to  dose  up  this 
deal,  Mr.  ToUett  sold  it  first;  that  is,  be  found 
a  purchaser  for  it  and  I  paid  ToUett  $80  and 
be  released  it  back  to  me.  Both  of  tliem,  Tol- 
lett,  Mr.  liipBComb,  and  I,  believed  that  I  bad 
a  right  to  buy  my  own  land  back." 


This  excerpt  Is  taken  from  the  ex  parte 
deposition  of  the  appellee,  given  November 
23,  1918.  Suit  was  then  pending  and  was 
filed  August  9, 1918.  The  breach  was  alleged 
to  have  occurred  July  20,  1918.  In  this  depo- 
sition the  appellee  was  asked  if  it  was  not  a 
fact  that  his  only  reason  for  refusing  to 
make  a  deed  was  that  oil  was  struck  on 
land  near  his  tract  and  he  answered:  "I 
guess  80.  ToUett  sold  it  first  and  he  released 
me."  He  also  answered  if  no  oil  had  been 
struck  he  would  have  sold  the  land  for  |3,- 
000,  but  that  if  oil  had  not  been  struck  he 
could  not  have  sold  it  to  appellant;  that  he 
had  offered  it  to  appellant  some  time  in  May 
and  he  woidd  not  buy  It  at  any  price.  Nldi- 
ols  testified  that  on  July  29,  the  first  time 
appellant  visited  him  after  the  contract,  he 
stated  if  an  oil  well  had  not  come  in  that 
he  would  have  accepted  Nichols'  proposition. 
The  facts  generally  show  that  appellee  de- 
clined to  make  the  deed  because  the  fact  of 
an  oil  well  having  been  brought  In  was  con- 
cealed from  him  by  appellant  and  the  ag^it 
until  after  the  contract  The  assertions  of 
the  bringing  In  of  the  oil  well  and  that  an* 
other  agent  had  purported. to  convey  the  land 
were  not  so  Inconsistent  as  to  preclude  both 
as  grounds  for  refusing  to  convey  the  land, 
or  to  estop  the  appellee  to  rely  upon  the 
fraud  and  deceit  In  making  the  sale.  The 
appellant  could  not  have  been  injured  hj 
the  assertion  that  the  two  reasons  existed 
and  were  asserted  as  reasons  for  not  com- 
pleting the  sale.  It  is  not  shown  that  appel- 
lant would  have  acted  differently  or  could 
have  remedied  the  complaint  made  as  to  de- 
ceit and  the  breach  of  trust  reposed  in  the 
agent  Bamett  v.  Kemp,  258  Mo.  139,  167 
S.  W.  651,  52  L.  R.  A.  {N.  S.)  1185;  Hut«ih- 
Ings  V.  Blnford,  206  S.  W.  557 ;  Ault  t.  Dns- 
tin,  100  Tenn.  366,  45  S.  W.  984. 

[2]  The  second  and  third  assignments  are 
to  the  effect  that  the  answer  to  the  first  spe- 
cial Issue  is  not  responsive  and  fails  to  an- 
swer directly  the  special  issue  as  the  issae 
was  submitted.  The  proposition  under  these 
two  assignments  Is  that  a  verdict  not  reqwn- 
sive  to  an  issue  will  not  8upi>ort  a  Judgment 
The  issue  submitted  Is: 

"Did,  or  not,  the  defendant,  6.  W.  Musgrave, 
list  the  land  in  controversy  with  3.  S.  Nichols 
for  sale,  or  did  he  list  it  with  Nidiols  for  the 
purpose  of  having  Nichols  find  a  purchaser? 
Answer  as  you  find  the  facts  to  be." 

The  Jury  answered: 

"He,  Musgrave,  listed  It  for  sale,  subject  to 
his  approvaL" 

The  assignment  is,  not  that  the  pleadings 
and  evidence  do  not  support  the  finding,  but 
that  the  finding  of  the  jury  Is  not  responslTe 
to  the  Issne.  The  appellant  by  his  state- 
ment seems  to  Mntend  the  pleadings  and  erl- 
dence  are  not  suflSclent  The  pleadings  pre- 
sented the  Issue  submitted,  and  there  is  some 
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evidence  by  the  appellee  that  he  did  not  au- 
thorize the  executlott  of  the  contract  as 
made,  and  that  the  appellee  had  sold  land  in 
that  country  by  agents  and  they  always  asked 
him  about  the  land  before  the  contract  was 
pat  up;  and  he  also  testified  that  he  told 
Nichols  as  Quick 'as  he  got  a  buyer  to  let  him 
know.  It  also  seems  that  the  agent  wired  to 
appellee  he  had  made  the  sale,  and  that  the 
appellee  wired  in  reply  to  hold  the  trade 
open,  inferably  until  he  could  get  there.  We 
have  not  tried  to  determine  deflnittiy  wheth- 
er the  evidence  was  sufficient  to  support  the 
answer  of  the  Jttry  to  the  issue.  The  ques- 
tion npon  which  we  are  called  to  determine 
is,  was  the  answer  responsive  to  the  issue? 
The  first  part  of  the  issue  is,  Did,  or  not,  the 
appellee  list  the  land  with  the  agent  for 
sale?  And  the  Jury  were  admonished  by  the 
court  to  answer  as  they  found  the  facts  to 
be.  We  are  inclined  to  think  the  answw  is 
responsive  to  this  issue  under  the  admoni- 
tion ;  that  is,  appellee  listed  it  for  sale,  sub- 
ject to  his  approval.  If  they  found  the  fact 
to  be  that  the  authority  to  sell  was  subject 
to  approval,  they  could  not  comply  with  the 
request  of  the  court  to  answer  as  they  found 
the  facts  to  be  by  leaving  off  the  latter  part 
of  their  answer.  They  evidently  understood 
they  should  give  the  right  to  make  the  sale 
as  the  facts  showed  that  authority  to  be, 
and  that  they  were  JustlBed  In  attaching  the 
limitation  to  the  power  to  sell.  However, 
this  would  not  prevent  the  rendition  of  a 
judgment  if  the  other  issues  established 
fraud  and  collusion. 

[3]  The  fourth,  fifth,  ninth,  and  tenth  as- 
signments assert  that  the  findings  of  the  jury 
in  answer  to  issues  Nos.  8  and  10,  both  of 
which  were  answered  In  the  affirmative,  are 
without  evidence  to  support  them.    No.  3  is: 

"Was  there,  or  not,  a  material  advance  above 
^,000  at  which  the  land  was  listed  In  the  mar- 
ket value  of  the  land  in  controversy  from  the 
time  same  was  listed  with  J.  S.  Nichols  and 
the  time  the  contract  sued  upon  was  made?" 

No.  10  is: 

"Was,  or  not,  the  land  in  controversy  of 
greater  market  value  than  $3,000  on  July  25, 
at  the  time  of  the  exertion  of  the  contract  in 
controversy?" 

These  assignments  also  assail  the  finding 
that  Nichols  knew  at  the  time  of  the  execu- 
tion of  the  contract  that  the  market  value  of 
the  land  was  greater  than  $3,000.  It  Is  as- 
serted that  there  Is  no  evidence  to  support 
such  findings.  We  are  inclined  to  think 
there  is.  The  evidence  shows  that  the  land 
was  listed  about  July  22,  1018,  and  between 
that  date  and  July  25,  1918,  the  Fowier  well 
came  in  as  a  large  producer.  One  witness 
testified  before  July  24  leases  out  there  had 
practically  no  value;  that  on  July  24  leases 
between  the  Mnsgrave  land  and  the  Fowler 
land  were  selling  at  $1,000  an  acre.  An- 
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I  other  witness,  who  appears  to  have  been  a 
dealer  In  oil  lands,  testified: 

"If  July  is  the  proper  d»te  the  royalty  value 
would  be  to  tlie  lease  value  as  two  is  to  three. 
That  is  the  basis  upon  which  oil  men  figure 
these  values.  The  surface  of  the  land,  if  there 
is  production  on  it,  would  not  be  worth  any- 
thing at  all." 

He  further  testified: 

"Leases  out  there  went  up  in  value,  commenc- 
ing on  the  morning  of  the  24th,  and  they  quad- 
rupled in  value  before  noon  and  keep  going — 
everybody  was  crazy  as  they  are  now." 

At  the  time  of  leasing  the  land  and  at  the 
time  of  the  contract  the  appellee  had  leased 
the  land  for  one-eighth  royalty,  and,  as  we 
understand,  the  lease  was  then  in  effect. 
The  facts,  we  think,  warranted  the  jury  in 
finding  that  Nichols  Knew,  or  should  have 
known,  of  the  advance  in  the  price  of  the 
land  when  he  contracted  to  sell  to  appellant. 
His  office  was  In  the  very  center  of  oil  deal- 
ers and  brokers  In  the  city  of  Wichita,  and 
the  appellant  admits  that  Nichols  said  some- 
thing about  the  oil  well  and  the  excitement 
around  the  well  before  the  contract  was  sign- 
ed. Tljc-  Wichita  daily  papers  July  24  an- 
nounced a  big  oil  well  on  the  Fowler  farm. 
Nichols  testified  he  did  not  think  that 'he  was 
under  obligations  to  notify  appellee  of  any 
increase  of  value  by  reason  of  the  discovery 
of  oil.  There  are  several'  circumstances 
pointing  to  Nichols'  knowledge  of  the  condi- 
tion of  the  well  and  of  the  Increased  value 
of  the  land.  These  assignments  will  be  over- 
ruled. 

[4,  5]  The  seventh  and  eighth  assignments 
assaU  the  findings  of  the  jury  to  the  effect 
that  appellee  did  not  know  the  Fowler  well 
was  producing  before  he  left  Texas  for  Okla- 
homa on  the  23d  of  July.  The  facts  are  suf- 
ficient to  support  the  verdict.  Certain  acts 
and  the  appellee's  knowledge  that  there  was 
a  derrick  on  the  Fowler  land  and  that  he  had 
passed  near  it  are  relied  upon  by  appellee 
as  rebutting  the  finding  of  the  jury.  We 
think  these  matters  only  went  to  the  weight 
of  the  appellee's  testimony,  all  of  which' were 
for  the  jury.  The  Jury's  findings  are  criti- 
cized for  having  found  that  appellee  had  no 
"knowledge  or  information  about  the  Fowler 
well."  It  is  asserted  that  appellee  admitted 
he  knew  the  well  was  being  drilled  on  the 
land.  The  jury  evidently  understood  the  is- 
sue as  an  inquiry  if  appellee  knew  the  well 
was  then  an  oil .  well.  The  next  issue  an- 
swered by  the  jury  shows  that  to  have  been 
their  understanding;  that  is.  If  his  knowl- 
edge and  information  were  such  as  to  put 
him  upon  inquiry  as  tothe  "condition  of  the 
well."  It  would  be  technical  in  the  extreme 
to  hold  the  jury  Intended  to  find  that  appel- 
lee did  not  know  of  the  derrick,  or  that  there 
was  being  put  down  a  well  on  the  Fowler 
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land.    It  is  manifest  they  understood  tbe  is- 
8U^  to  mean  an  oil  well — a  producer. 

[6-9]  The  eleventta  assignment  assails  the 
finding  of  the  Jury  that  appellant  and  Nich- 
ols colluded  together  and  with  each  other  in 
the  making  of  a  contract  to  bind  the  appel- 
lee on  a  contract  to  sell  the  land  at  a  less 
price  than  the  appellee  could  have  sold  it 
for  at  the  time.  The  facts  in  this  case  make 
It  certain  that  appellant  knew  the  well  was 
a  large  producer  when  be  made  the  contract 
Before  that  time  appellee  had  tried  to  sell  the 
land  to  appellant,  who  would  not  consider 
the  proposition.  On  July  24  appellant  sent 
a  telegram  to  the  appellee  that  he  had  sold 
his  place  and  wanted  to  buy  the  land  for  a 
home.  The  evidence  is  sufficient  to  show  It 
was  not  valuable  as  a  home  with  parties 
drilling  for  oIL  The  jury,  we  think,  had 
ample  evidence  to  find  that  this  telegram 
was  sent  after  he  had  talked  to  Nichols.  He 
finally  admitted  that  it  looked  like  he  did 
not  want  appellee  to  know  that  he  was  buy- 
ing the  land  because  of  the  oil  excitement. 
We  think  the  evidence  amply  warranted  the 
Jury  in  finding  that  Nichols  knew  appellant 
was  purchasing  because  of  the  oil  discovery 
and  that  he  was  assisting  him  In  getting  the 
land ;  that  there  were  several  parties,  in  ad- 
ditlonto  appellant,  wanting  the  land  at  that 
time;  and  that  as  many  as  four  or  five  wired 
ai^ellee  on  the  25th  of  July.  Nichols  never 
notified  the  appellee  that  there  was  a  discov- 
ery of  oil  in  the  well,  and  we  think  his  tes- 
timony Indicates  that  he  knew  that  appellant 
had  wired  to  the  appellee  as  above  stated; 
at  least  that  he  instructed  him  to  wire  for 
a  price.  On  tbe  25th  day  of  July  tbe  con- 
tract was  drawn,  signed,  and  placed  in  the 
bank  as  an  escrow.  The  appellee  wired  to 
Nichols  to  hold  the  trade  open,  evidently  in 
answer  to  Nichols'  wire  that  he  had  sold. 
There  is  some  evidence  or  circumstances, 
taken  together  with  the  uncertain  manner  of 
Nichols  and  appellant  In  testifying,  which 
would  Justify  the  Jury  in  believing  that  this 
wire  from  appellee  was  received  by  Nichols 
before  Nichols  went  to  the  bank  and  took 
out -the  contract  and  placed  it  of  record. 
This  land  had  been  leased  by  appellee  for  oil 
and  gas,  but  Nichols  said  he  knew  nothing 
of  this.  In  order  to  protect  appellant  Nichols 
indorsed  on  the  margin  of  the  contract:  "It  is 
agreed  that  this  land  is  not  leased  for  oil 
and  gas."  Nichols  and  appellant  somewhat 
crossed  each  other  as  to  when  this  Indorse- 


ment wag  made.  Nichols  thinks,  or  seems  to 
say,  it  was  before  the  contract  was  placed  in 
the  bank;  appellant  says  it  was  afterwards, 
when  the  contract  was  taken  out  to  record. 
Nichols  and  appellant  were  frieads  of  sev- 
eral years'  standing,  and  Nichols  says  in  ef- 
fect he  did  not  think  it  to  be  his  du^  to  re- 
port the  condition  of  the  well  with  reference 
to  oil  to  his  principaL  We  believe  it  is  evi- 
dent from  all  the  circumstances  in  this  case 
that  NicbolB  and  appellant  knew  if  appellee 
learned  of  the  condition  of  the  Fowler  well 
he  would  not  sell  for  $3,000.  It  seems  to 
have  been  their  purpose  to  put  the  contract 
of  record  and  thereby  hold  the  land,  and  in 
this  they  were  acting  together.  Nichols  was 
giving  the  appellant  ample  time  and  oppor- 
tunity to  secure  this  land  and  to  folly  inform 
himself,  while  he  permitted  Ills  principal  to 
remain  in  the  dark  and  sought  to  bind  him 
by  an  irrevocable  contract.  He  certainly 
manifested  but  little  solicitude  for  appellee's 
interest  when  land  values  were  quadrupling 
in  that  neighborhood  in  a  half  day's  time.  It 
was  Nlchfds'  duty  to  disclose  all  the  facts  af- 
fecting the  rights  of  aiK>elle&  He  did  not 
fnlflU  tlie  measure  of  (he  legal  requirements 
by  merely  selling  at  the  specific  price  listed 
under  the  circumstances  of  this  case.  R.  C. 
U  vol.  4,  I  22,p.  272;  Pomeroy,  Equity  Ju- 
risprudence, VOL  8,  I  1077.  The  appellant 
could  not  avail  himself  of  the  breach  ot  trust 
on  the  part  of  Nichols  and  knowingly  take 
advantage  of  the  appellee's  ignorance  and 
act  with  the  agent  in  securing  the  land  at  a 
grossly  Inadequate  price,  under  the  circum- 
stances of  this  case.  The  facts  found  by  the 
Jury  and  the  legitimate  deduction  to  be  made 
from  the  record  in  this  case  rendered  the 
contract  such  that  a  court  of  equity  wiU  not 
specifically  perform.  Pomeroy's  EVjulty  Ju- 
risprudence, vol.  2,  I  905,  also  section  901; 
Black  on  Rescissions  and  Cancellation,  vol. 
1,  iS  62  and  63. 

"If  tbe  plaintiff  had  obtained  it  by  sharp  and 
unscrupulous  practices,  by  overreaching,  by 
trickery,  by  taking  undue  advantage  of  his 
position,  by  nosdiaclosure  of  material  facts, 
or  by  any  other  unconscientious  means,  then 
a  specific  performance  wUl  be  refused.  It  nec- 
essarily follows  that  a  less  strong  case  is  suffi- 
cient to  defeat  a  suit  for  specific  performance 
than  is  required  to  obtain  the  remedy."  Pom- 
eroy's Equity  Jarispmdence  (4th  Ed.)  K  2207, 
2206. 

We  believe  the  case  should  be  affirmed. 
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MARTINEZ  V.  LOfiAN.     (No.   1634.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

April  28,  1020.    Behearing  Denied 

Jon«  »,  1920.) 

1.  Adverse  possession  ^=>76  —  Title  acquired 
not  "title  by  regular  chain  of  transfer  from 
or  oader  the  sovereignty  of  the  soil." 

A  grantee  of  a  purchaser  at  a  sale  under  a 
trust  deed  did  not  have  a  title  acquired  "b7  a 
regular  chain  of  transfer  from  or  under  the 
sovereignty  of  the  soil,"  supporting  limitation 
under  the  three-year  statute,  where  the  holder 
of  the  legal  title  to  the  land  before  the  mort- 
gage lien  was  foreclosed  was  not  a  party  to 
the  anit  to  foreclose. 

2.  Mortgages  €=»497(2)— Legal  owner  not  af- 
fected by  foreclosure  unless  party. 

UnlesB  a  party  to  a  suit  for  foreclosure  of 
a  mortgage,  the  holder  tfi  the  legal  title  to  the 
land  is  nnaffected  by  the  foreclosure. 

3.  Adverse  possession  «=389— Annual  payment 
of  taxes  necessary  under  live-year  statate. 

Dnder  the  five-year  statate  of  limitationa 
adverse  possession  must  be  for  a  consecutive 
period  of  five  years,  ^coupled  with  concurrent 
payment  of  annual  taxes  for  such  consecutive 
period. 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  Kenneth  Foree,  Judge. 

Suit  by  P.  P.  Martlnen  against  Wm.  O. 
Logan.  Judgment  for  defendant,  and  plaln- 
tllT  appeals.    AfBrmed. 

W.  A.  Kemp  and  Muse  &  Muse,  all  of  Dal- 
las, for  appellant. 

Hatcher  &  Znmwalt,  of  Dallas,  for  appel- 
lee. 

HALXi,  J.  This  is  a  suit  in  trespass  to  try. 
title  filed  by  appellant,  Martinez,  against 
apptilee,  Logan,  July  28,  1016,  to  recover  cer- 
tain land  described  In  the  petition.  B^  an- 
swer appeUee  pleaded  a  general  demurrer, 
general  denial,  and  plea  of  not  guilty,  aud 
by  amended  answer  disclaimed  as  to  25  acres 
of  land  and  set  up. title  by  limitation  under 
the  statutes  of  3,  5,  and  10  years.  The  cause 
was  submitted  to  the  jury  upon  the  Issues  of 
limitation.  The  answers  to  the  special  issues 
were  in  favor  of  appellee  upon  all  three  Is- 
sues. By  written  stipulation,  signed  by  the 
attorneys  and  filed,  It  was  agreed  that  Hurry 
Boswell  Is  the  common  source  of  title ;  that 
plaintiff's  title  is  under  a  valid  Judgment 
rendered  In  the  Justice  court  of  precinct  No. 
1,  Dallas  county,  Tex.,  on  the  8d  day  of  Feb- 
ruary, 1891,  In  the  case  of  Harry  Boswell  v. 
James  Alexander,  No.  162  on  the  docicet  of 
said  c»urt,  in  which  cause  Judgment  was 
rendered  for  defendant  and  against  plaintiff 
that  execution  Issue  against  Harry  Boswel), 
said  common  source,  on  which  executions 
were  issued  in  due  order;    that  under  the 


last  alias  execution  a  levy  was  made  on  April 
29,  1901;   that  on  the  first  Tuesday  In  June, 

1901,  the  property  In  controversy  was  sold  to 
plaintiff  and  conveyed  to  him  by  deed  dated 
June  4,  1901,  which  was  filed  for  record  the 
same  day;  that  an  execution  under  such 
Judgment  was  Issued  July  20,  1891,  returned 
nulla  Iwna  by  W.  P.  Marton,  constable.  The 
last  alias  execution  was  Issued  on  the  24th 
day  of  April,  1901,  under  which  the  above 
sale  was  made.  This  statement  Is  the  basis 
of  appellant's  title. 

The  appellee  deralgns  title  as  follows:  A 
deed  of  trust  dated  January  8, 1897,  and  duly 
acknowledged,  from  Harry  and  Scott  Bos- 
well, K.  H.  Woody,  trustee,  to  secure  a  note 
for  1100  In  favor  of  Cullen  &  Woody  arid 
assigned  to  H.  H.  Jacoby,  filed  for  record 
January  12,  1897.  A  suit  by  Harry  Boswell 
V.  M.  C.  Cullen  and  H.  H.  Jacoby,  numbered 
2550,  in  the  district  court  of  Dallas  county, 
filed  August  6,  1901,  to  enjoin  said  Cullen 
and  Jacoby  from  foreclosing  the  above-de- 
scribed deed  of  trust  lien  on  the  property  In- 
volved In  this  suit.  Judgment  in  said  cause 
of  date  October  8,  1901,  denying  the  injunc- 
tion and  decreeing  recovery  for  Jacoby 
against  Boswell  and  foreclosing  the  Hen  on 
said  property.  Order  of  sale  under  the  above 
Judgment  was  executed  on  the  16th  day  of 
December,  1901,  by  levying  on  the  premises 
therein  described,  and  the  return  of  the  sher- 
iff shows  that  the  property  was  sold  on  the 
7th  day  of  January,  1902,  to  H.  H.  Jacoby, 
for  the  sum  of  $50.  The  sheriff's  deed  con- 
veying the  property  to  Jacoby  is  dated  Janu- 
ary 22,  1902,  and  filed  for  record  June'  2, 

1902.  The  appellee  herein  deralgns  title 
through  H.  H.  Jacoby  by  mesne  conveyances. 
A  detailed  statement  thereof  i«  not  necessary. 

[1,2]  It  is  first  contended  by  appellant 
that  the  court  erred  In  Instructing  the  Jury 
as  to  the  three-year  statute  of  limitation  aud 
that  the  afilrmatlve  finding  of  the  jury  upon 
this  Issue  Is  not  supported  by  the  evidence. 
This  assignment  is  sustained.  According  to 
the  rule  announced  by  the  Supreme  Court  in 
Burnham  et  al.  v.  Hardy  Oil  Co.,  108  Tex. 
555,  195  S.  W.  1139,  appellee  did  not  have 
"title  by  a  regular  chain  of  transfer  from  or 
under  the  sovereignty  of  the  soil,"  as  requir- 
ed by  the  statute,  and  which  would  enable 
him  to  claim  under  this  article  of  the  stat- 
ute. The  sale  of  the  premises  by  appellant 
under  the  justice  court  Judgment  and  Its 
purchase  at  said  sale,  as  shown  by  the  stipu- 
lation quoted  above,  divested  Harry  Boswell 
of  his  title.  In  the  foreclosure  proceeding, 
effected  in  the  injunction  suit,  brought  by 
Boswell  against  Cullen  and  Jacoby,  appellant 
was  not  made  a  party,  and  appellant's  title 
was  not  affected  thereby.  Browne  v.  King, 
196  S.  W.  884;  V.  S.  0.  8.  arts.  5«72-5«75. 
As  said  in  the  Browne  Case,  appellant  held 
the  legal  title  to  the  land  before  the  mort- 
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gage  Hen  was  foreclosed  and  not  having  been 
a  party  to  the  suit  bis  title  was  afterwards 
unaffected  by  the  foreclosure^ 

[3]  It  Is  further  contended  that  the  court 
erred  in.  submitting  to  the  jury  the  Issue 
made  by  defendant's  plea  of  limitation  of  five 
years.  This  assignment  must  also  be  sustain- 
ed. It  is  shown  without  contradiction  that 
the  adverse  possession  of  ai^ellee  for  a  con- 
secutive period  of  Ave  years  was  not  coupled 
with  concurrent  payment  of  annual  taxes 
for  any  such  consecutive  period.  This  has 
been  frequently  held  to  be  a  necessary  ele- 
ment to  enable  one  to  hold  under  the  five-year 
statute. 

The  contrition  under  the  fourth  assign- 
ment of  error  is  that  the  evidence  does  not 
show  clearly  and  positively  that  defendant 
had  been  in  continuous,  peaceable,  adverse 
possession  of  the  premises  sued  for  for  such 
time  as  to  enable  him  to  defend  under  the 
ten-year  statute.  The  evidence  upon  this 
issue  is  co^icting.  That  of  the  several  wit- 
nesses who  testified  for  plaintiff  with  refer- 
ence to  the  condition  of  the  fences  and  pos- 
session of  the  land  and  its  cultivation  by 
tenants  is  imsatlsfactory.  The  testimony 
for  the  appellees  as  to  such  use  and  occupan- 
cy and  as  to  fences  Is  sufficient  to  sustain 
the  verdict. 

Upon  this  issue  alone,  the  judgment  of  the 
trial  court  Is  affirmed. 


CONN  V.  SOUTHWESTERN  SETTLEMENT 
&  DEVELOPMENT  CO.  et  al.    (No.  526.) 

(Court  of  CivU  Appeals  of  Texas.    Beaamont. 
May  4,  1920.) 

1.  Names  <e=>l6(3)  —  Sam  J.  Whitney  and 
Samuel  J.  Withey  held  not  Idem  sonans. 

Deed  describing  land  as  the  "Sam  J.  Whit- 
ney survey"  JieM  insufficient  to  vest  grantee 
with  title  to  land  in  the  "Samuel  J.  Withey 
survey,"  as  against  subsequent  innocent  pur- 
chaser for  value  from  grantor;  such  names 
not  being  idem  sonans. 

2.  Vendor  and  purchaser  (S=>236— To  be  pro- 
tected as  bona  fide  purchaser,  purchaser  must 
pay  value. 

To  be  protected  as  a  hona  fide  purchaser, 
purchaser  must  have  paid  value  for  the  land. 

3.  Adverse  possession  ®=»II5(I)  —  Evidence 
held  to  raise  Issue  as  to  who  matured  title 
by  limitations. 

In  an  action  of  trespass  to  try  title  to  re- 
cover the  title  and  possession  of  land,  evidence 
held'  to  raise  an  issue  as  to  whether  defendant's 
remote  grantor  or  intervener's  testator's  gran- 
tor matured  limitation  title. 

4.  Appeal  and  error  ®s>IOII(l)— Finding  on 
oonfllcting  evidence  not  disturbed. 

Where  the  evidence  was  sufficient  to  clear- 
ly raise  an  issue  of  fact,  court's  finding  thereon 
will  not  be  disturbed  on  appeal. 


Error  from  District  Court,  Orange  County; 
W.  T.  Davis,  Judge. 

Suit  by  the  Southwestern  Settlement  & 
Development  Compcuay  and  others  against  A. 
Ii.  Ponder  and  others,  in  which  Mrs.  S.  N. 
Conn  Intervened,  and  In  which  named  de- 
fendant interposed  cross-action  against  inter- 
vener. Judgment  for  named  defendant 
against  Intervener,  and  she  brings  error.  Af- 
firmed. 

Warren  &  Conn,  of  Houston,  for  plaintiff 
In  error. 

Kennerly,  Williams,  Lee  &  Hill,  of  Hous- 
ton, John  Hancock,  of  Thurber,  and  Smith  & 
Crawford,  of  Beaumont,  for  defendants  in 
error. 

WALKER,  J.  This  suit  was  instituted  by 
the  Southwestern  Settlement  &  Development 
Company  and  others,  as  plaintiffs,  against 
Anfos  L.  Ponder  and  others,  as  defendaota, 
in  an  action  of  trespass  to  try  title  to  re- 
cover the  title  and  possession  of  the  Samuel 
-J.  Withey  survey  in  Orange  county,  Tex.  As 
sole  devisee  and  Independent  executrix  of 
the  estate  of  R.  C.  Conn,  deceased,  Mrs.  S. 
N.  Conn  made  herself  a  party  to  this  suit 
Amos  L.  Ponder  answered  by  a  cross^actlon 
against  Mrs.  Conn,  claiming  to  own  the 
southwest  one-fourth  of  this  survey.  She 
answered  this  cioss-actlon,  as  cross-defend- 
ant. The  case  was  tried  on  the  following 
agreement: 

"Come  now  the  parties  here  by  and  through 
their  attorneys  of  record,  and  agree  that  the 
plaintiffs  herein  own  all  of  the  S.  J.  Withey 
survey  in  Orange  county,  Texas  (described  in 
the  pleadings  of  the  parties  herein)  unless  the 
defendants  or  some  one  or  more  of  them  have 
acquired  title  to  said  survey  or  a  part  thereof 
under  the  statutes  of  limitation  of  this  state." 

All  the  matters  In  controversy  were  set- 
tled by  agreement,  except  the  contest  be- 
tween Ponder  and  Mrs.  Conn  over  tlie  south- 
west one-fourth.  This  was  tried  by  the 
court  without  a  Jury,  and  judgment  was  ren- 
dered for  Amos  L.  Ponder  against  Mrs.  Conn 
for  the  title  and  possession  of  the  said 
southwest  one-fourth.  From  this  Judgment 
she  has  duly  perfected  her  appeal  by  writ  of 
error. 

In  our  discussion  of  this  case  we  will  re- 
fer to  Mrs.  Conn  as  appellant,  and  to  Amos 
L.  Ponder  as  aj)pellee. 

On  motion  of  appellant,  the  trial  court  filed 
the  following  conclusions  of  fact: 

"1.  That  the  land  in  controversy,  being  the 
southwest  one-fourth  <^)  of  the  Samuel  J. 
Withey  survey,  in  Orange  county,  Texas,  was 
known  throughout  all  of  the  period  of  the 
transactions  before  the  court  in  this  cause 
by  all  of  the  parties  dealing  therewith  and  by 
the  public  generally  as  the  Jack  Ballard  survey 
of  160  acres. 

"2.  That  the-  land  in  controversy  was   pat- 
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ented  by  the  state  of  Texas  to  Samuel  3.  Wtth- 
ey  on  April  3,  A.  D.  1841. 

"3.  That  in  the  year  1894  Ben  HoUis  pur- 
chased the  southwest  one-fourth  of  the  Samu- 
el J.  Withey  survey  k^iown  as  the  Jack  Ballard 
160-acTe  survey,  and  immediately  moved  his 
family  onto  the  same;  there  being  a  good  house 
^nd  15  or  20  acres  of  land  in  a  state  of  culti- 
vation on  said  survey. 

"4.  That  Ben  HolUs  resided  upon  said  land, 
claiming,  cultivating,  using,  and  enjoying  the 
same  from  the  date  he  purchased  the  same  un- 
til about  November,  A.  D.  1895,  when  he  sold 
the  same  to  Jesse  Gentry,  Sr.,  which  sale  was 
subsequently  evidenced  by  a  conveyance  execut- 
ed Ben  HoUis  and  wife  to  Jesse  Gentry,  Sr., 
dated  July  26,  A.  T>.  1906. 

"5.  That  Jesse  Gentry,  Sr.,  resided  upon,  cul- 
tivated, used,  and  enjoyed  said  land,  claiming 
the  same  from  November,  1895,  to  and  includ- 
ing the  year  1908,  when  he  conveyed  the  same 
to  his  son,  Jesse  Gentry,  Jr. 

"6.  That  after  1906  up  to  1916  the  said  Jesse 
Gentry,  Sr.,  continued  to  reside  upon  said 
land,  cultivating,  using,  and  enjoying  the  same, 
believing  the  same  to  be  his  property,  but  in 
the  name  of  bis  son,  Jesse. 

"7.  That  during  the  period  from  1895  to 
1916  the  said  Jesse  Gentry,  Sr.,_paid  all  taxes 
due  on  the  land  in  controversy.* 

"8.  That  on  September  26,  1908,  Jesse  Gen- 
try, Sr.,  conveyed  the  Withey  survey  to  Jesse 
Gentry,  Jr.,  which  deed  was  filed  on  the  same 
day. 

^9.  That  on  December  15,  1908,  Jesse  Gen- 
try, Jr.,  conveyed  the  Sam  J.  Whitney  section 
No.  U.  to  W.  H.  Gentry,  which  deed  was  filed 
for  record  October  15,  1914. 

"10.  That  on  September  21,  1911,  Jesse  Gen- 
try, Jr.,  by  his  duly  authorized  attorney,  Les- 
lie B.  Ponder,  conveyed  to  Amos  L.  Ponder 
the  southwest  one-fourth  of  Samuel  J.  Withey 
survey.  This  deed  was  first  filed  for  record 
September  22,  1911,  and  recorded  in  Book  9, 
page  304,  Deed  Records  of  Orange  County, 
Texas,  at  which  time  the  same  was  not  ac- 
knowledged. Subsequently  this  deed  was  prop- 
erly acknowledged,  and  again  filed  for  record 
on  May  10,  1918,  and  recorded  in  Book  28, 
page  21,  Deed  Records  of  Orange  County, 
Texas. 

"11.  That  the  said  Amos  L.  Ponder  paid  the 
sum  of  $2,000  for  said  land,  and  made  inquiry 
'  at  the  time  of  the  clerk  of  the  county  court  of 
Orange  county,  Texas,  who  informed  him  that 
the  records  of  bis  office  showed  the  title  to 
said  land  to  be  in  Jesse  Gentry,  Jr. 

"12.  That  the  said  Amos  L.  Ponder  was  an 
innocent  purchaser  for  value  and  without  no- 
tice of  the  said  deed  from  Jesse  Gentry,  Jr., 
to  Wk  H.  Gentry,  dated  December  15,  1908, 
and  knew  nothing  of  the  claim  of  said  W.  H. 
Gentry  or  any  otiber  person,  to  said  lond. 

"13.  That  during  the  year  1911,  the  said  W. 
H.  Gentry  resided  at  Vidor,  Texas,  and  not  up- 
on the  land  in  controversy.  During  said  year 
Jease  Gentry,  Sr.,  and  a  Mr.  Chapman,  who 
was  a  tenant  of  Jesse  Gentry,  Sr.,  were  the 
only  ones  residing  upon  said  land. 

"14.  That  during  1912,  and  subsequent  there- 
to, W.  H.  Gentry  resided  upon  the  northeast 
one-fourth  of  the  8.  J.  Withey  survey,  and  has 
not  been  -in  possession  of  any  portion  of  the 
southwest  one-fourth  of  the  Withey  survey. 

"16.  That  during  a  portion  of  the  time  prior 


to  1908,  the  said  W.  H.  Gentry  lived  with  his 
father,  Jesse  Gentry,  Sr.,  on  this  land.  Dur- 
ing this  time  he  was  a  member  of  his  father's 
family,  and  made  no  claim  as  against  his  father 
to  any  portion  of  this  land. 

"16.  That  from  the  year  1906  to  1909,  in- 
clusive, W.  H.  Gentry  was  away  from  said 
land  and  had  no  tenant  on  the  same. 

"17.  That  on  January  28,  1913,  by  deed  filed 
Match  4,  1913,  W.  H.  Gentry  conveyed  to  R. 
C.  Conn  the  land  in  controversy.  The  only 
consideration  paid  for  this  conveyance  was  a 
load  of  wire  fencing  which  was  to  be  used  in 
building  a  fence  on  said  land,  which  was  for 
the  use  and  benefit  of  R.  C.  Conn. 

"18.  That  on  August  15,  1913,  by  deed  filed 
August  27,  1913,  Wk  H.  Gentry  conveyed  to  R. 
C.  Conn  the  entire  S.  J.  Withey  survey  of  640 
acres,  less  the  land  of  the  northeast  one-fourth. 
The  only  consideration  paid  for  this  convey- 
ance was  $100. 

"19.  That  the  deed  offered  in  evidence  from 
Jesse  Gentry,  Sr.,  to  W.  H.  Gentry,  purporting 
to  convey  the  Withey  snrvey  dated  August  12, 
1918,  and  filed  for  record  August  27,  191S,  was 
not  executed  by  Jesse  Gentry,  Sr.,  nor  under 
or  by  virtue  of  his  authority  or  consent. 

"20.  That  the  8.  J.  Withey  survey  would  cut 
4,000  feet  of  pine  timber  per  acre,  and  the 
southwest  one-fourth  of  said  snrvey  would  cut 
300,000  feet  of  pine  timber  valued  at  $2.50  per 
thousand. in  1913,  and  the  land  was  valued  at 
$2  per  acre." 

[1,  J]  From  these  conclusions  of  fact.  It 
results  that  Judgment  was  properly  rendered 
for  Amos  L.  Fonder  for  two  reasons:  First 
Because  the  deed  from  Jesse  Gentry,  Jr.,  to 
W.  H.  Gentry,  dated  December  16,  1908,  con- 
veyed the  Sam  J.  Whitney  survey,  and  not 
the  Samuel  J.  Withey  survey.  These  names 
are  not  idem  sonnns,  and  there  was  no  testi- 
mony in  the  record  that  the  Withey  was 
commonly  or  generally  known  as  the  Whit- 
ney survey,  nor  is  there  any  testimony  that 
any  of  the  parties  to  this  suit  so  recogniised 
It.  Had  this  deed  been  of  record,  It  would 
not  have  been  notice  to  Amos  L.  Ponder 
when  he  purchased  from  Jesse  Gentry,  Jr., 
In  1911.  Second.  Because  the  deed  fiwm 
W.  H.  Gentry  to  R.  O.  Conn,  of  date  January 
28,  1913,  was  without  consideration.  Under 
the  rule  announced  in  White  v.  McGregor,  92 
Tex.  556,  50  S.  W.  564,  71  Am.  St.  Rep.  875, 
as  between  W.  H.  Gentry  and  Amos  L. 
Ponder,  Ponder  acquired  the  superior  title. 
Then,  In  order  to  defeat  the  Ponder  title,  a 
subsequent  purchaser  under  W.  H.  Gentry 
must  pay  value.  On  this  issue  the  judgment 
of  the  trial  court  was  against  Mrs,  Conn 
and  in  favor  of  Ponder. 

However,  by  her  third  assignment  of  er- 
ror, she  challenges  the  court's  conclusions  of 
fact  that  Jesse  Gentry,  Sr.,  acquired  title  to 
this  land  by  limitation,  asserting  that  this 
Umltatiou  title  matured  In  W.  H.  Gentry,  and 
thnt  Jesse  Gentry,  Sr.,  never  had  any  Inter- 
est In  It  In  favor  of  the  title  of  Jesse  Gen- 
try, Sr.,  his  daughter,  Mrs.  Alice  McGee,  tes- 
tified as  follows: 
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"My  name  is  Mrs.  Alice  McOee.  Jesse  Gen- 
try, Sr.,  is  my  father.  I  have  been  married, 
Mack  McGee  was  my  husband.  He  is  not  my 
husband  now.  I  am  cow  a  single  woman.  I 
was  single  for  a  year  before  I  was  served  with 
citation  here  in  this  suit  I  was  a  single  wo- 
man at  that  time.  I  know  where  the  Samuel 
J.  Witbey  survey  in  this  county  is.  I  used 
to  live  there.  I  said  I  know  where  that  sur- 
vey of  land  is.  I  lived  on  it  at  one  time;  that 
was  our  old  home  once.  When  I  say  'our' 
I  mean  when  I  lived  with  my  father.  We  call- 
ed that  land  at  that  time  the  Jack  Ballard 
place.  The  part  we  bought  for  the  Jack  Bal- 
lard was  160  acres.  As  to  whether  or  not  that 
was  the  southwest  quarter  of  the  Withey  sur- 
vey, wiU  say  it  was  right  near  the  Jasper  coun- 
ty line,  on  the  Orange  county  north  line. 

"I  said  my  father,  and  his  family  moved  on 
this  land  in  August,  1895;  that  is,  od  the  Jack 
Ballard  160  acres.  Ben  Hollis  was  living  there 
when  we  moved  there.  We  moved  into  the 
house  with  him.  We  bought  it  from  him.  My 
father  bought  the  place  from  Mrl  Hollis.  He 
traded  him  some  oxen  for  it.  That  was  in  Au- 
gust, 1895.  Mr.  Hollis  was  living  there  on  the 
place  at  that  time.  We  lived  there  in  the  house 
with  him  a  week  or  more  before  he  ever  moved 
oat.  My  father  claimed  160  acres  of  land  there 
then.  The  housa  on  that  land  was  a  log  house 
with  a  plunk  room  on  the  back  and  a  front  gal- 
lery and  back  gallery.  There  were  two  fields 
on  the  land,  one  by  the  house  and  one  northeast 
of  the  house.  I  don't  know  how  many  acres 
were  in  cultivation  in  all.  There  -must  have 
been  about  30  acres  in  the  two  fields.  In  about 
a  week  after  we  moved  there,  Mr.  Hollis  moved 
away.  I  don't  remember  just  how  long  it  was, 
but  it  was  a  week,  I  am  sure,  before  he  moved 
away.  We  lived  there  a  long  time.  My  fa- 
ther continued  to  live  there  all  the  time.  He 
never  did  move  away  from  there  until  they 
sorter  moved  him  away,  which  was  year  be- 
fore last  now.  He  cultivated  those  fields  there 
around  the  house;  they  farmed  there  every 
year;  he  helped;  he  didn't  do  it  all.  My  fa- 
ther never  moved  away  from  that  place  at  all 
from  the  time  he  moved  there  until  year  be- 
fore last.  He  would  go  off  and  come  back.  He 
left  his  things  there;  he  never  did  give  the 
place  up.  They  cultivated  these  fields  right 
straight  along  every  year;  they  never  did  lay 
out  as  I  know  of." 

"I  know  who  those  oxen  belonged  to  that 
were  traded  for  this  place.  My  father  had  a  big 
old  yoke  of  steers,  and  they  ron  off  of  a  bridge, 
and  be  traded  them  for  another  yoke,  and  trad- 
ed them  for  the  place.  The  oxen  belonged  to 
my  father  that  were  traded  for  this  place.  My 
father  had  control  of  that  property  after  we 
moved  down  there  in  1S95.  I  did  the  most  of 
the  superintending,  and  my  father  did  the  pro- 
viding. Hamp  did  not  stay  there  all  the  time. 
He  worked  off  some.  He  never  worked  much 
in  the  crop.  My  husband  and  my  father  built 
the  house  that  he  said  he  built." 

Jesse  Gentry,  Sr.,  testified  by  deposition 
as  follows: 

"My  name  is  Jesse  Gentry.  I  will  be  80 
years  of  age  on  the  10th  of  May,  1917.  I  first 
moved  on  my  present  Texas  home  about  22 
years  ago.  "To  the  best  of  my  recollection  it 
was  in  October  or  November,  1S95,  that  I  first 


moved  on  the  land  now  occupied  by  me  as  my 
home  in  Texas. 

"Int  6.  Please  state  whether  or  not  yoa 
purchased  any  land  in  the  Samuel  Withey  sur- 
vey in  Orange  county  where  you  now  reside  in 
Texas,  and,  if  so,  from  whom  you  purchased 
the  same.  A.  Yea;  I  purchased  160  acres  of 
land  from  one  Ben  Hollis  in  the  Samuel  Withey 
survey  in  Orange  county,  Tex." 

In  answer  to  the  sixth,  tenth,  elerenth 
direct  interrogatories  and  the  thirteenth  and 
nineteenth  cross-interrogatories,  be  testified 
as  follows: 

"There  was  a  good  double  log  house  on  the 
land  when  I  bought  it,  and  I  built  a  bam, 
cleared  about  30  acres  of  land  and  fenced  and 
cultivated  it,  and  cut  three  ditches  a  year  ago 
this  spring.  I  also  reset  all  the  fencing,  put- 
ting in  new  rails  where  necessary,  about  a  year 
ago.  I  built  the  barn  about  the  third  or  fourth 
year  after  I  purchased  the  place,  and  did  most 
of  the  clearing  the  first  winter  I  was  on  the 
place.  I  was  engaged  in  clearing  the  most  of 
the  first  three  winters  that  I  was  on  the  place. 
Yes,  while  I  have  resided  upon,  used,  and  cul- 
tivated and  enjoyed  the  Samuel  Withey  surrey 
in  Orange  county,  Tex.,  I  have  claimed  to  own 
the  same  as  my  own  property." 

(J,  4]  W.  H.  Gentry  testified  that  he  bought 
the  land  from  Ben  Hollis  and  gave  Hollis  a 
yoke  of  oxen  In  payment  for  it,  and  Iiad  al- 
ways claimed  the  land  and  had  lived  on  It. 
Ben  Hollis  testified  that  he  sold  the  land  to 
W.  H.  Gentry  in  1885,  Qeotrj  being  a  minor 
at  that  time,  that  he  sold  it  to  him  at  the 
request  of  Jesse  Gentry,  Sr.,  and  that  W.  H. 
Gentry  gave  hinf  a  yoke  of  oxen  for  the 
land.  This  testimony  clearly  raised  an  issue 
as  to  who  matured  the  limitation  title.  The 
court  haying  resolved  this  in  favor  of  Je^e 
Gentry,  Sr.,  we  will  not  disturb  it 

By  her  fourth  assignment  of  error,  appel- 
lant complains  of  the  finding  that  R.  C.  Conn 
did  not  pay  value  for  the  deed  made  to  him 
by  W.  H.  Gentry,  dated  January  28,  1913. 

On  the  question  of  value,  W.  H.  Gentry 
testified  as  follows: 

"I  don't  recollect  exactly  what  the  consid- 
eration was  for  the  deed  from  myself  and  wife 
to  R.  O.  Conn  for  the  southwest  quarter,  dated 
the  28th  of  January,  1913,  reciting  the  con- 
sideration of  $10  and  other  valuable  considera- 
tions. I  can't  remember  now  how  much  money 
Mr.  Conn  paid  me  for  that  deed.  I  remember 
the  circumstance  of  Mr.  Conn  buying  some 
wire  for  me  and  shipping  it  up  there.  That 
was  part  of  the  consideration  for  that  deed. 
The  consideration  was  something  like  $300,  I 
am  pretty  sure.  One  hundred  dollars  was  th* 
consideration  for  the  deed  from  myself  and 
wife  to  R.  C.  Conn  for  the  entire  section,  ex- 
cepting the  northeast  quarter.  Mr.  Conn  paid 
me  $100  for  that  d$ed. 

"I  don't  really  know  how  much  Mr.  Conn 
gave  me  for  it.  I  sold  it  to  him  in  order  to 
get  able  to  stay  there  to  help  me  out  in  living. 
I  made  Mr.  Conn  the  deeds;  I  borrowed  mon- 
ey from  him  sometimes.  I  made  him  several 
deeds.    I  got  the  deed  from  my  father  on  August 
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12th,  and  on  the  15th  of  August  I  made  Mr. 
Conn  the  last  deed.  I  did  not  make  that  deed 
for  the  purpose  of  getting  his  title  straightened 
out.  Mr.  Conn  paid  me  $100  when  I  made 
him  the  last  deed.  It  was  before  that  that  Mr. 
Conn  sent  me  some  wire  up  there.  I  know  it 
was  before  that  that  he  gent  me  the  wire  be- 
cause I  bad  a  crop  growing  on  my  land  at  the 
time  this  last  deed  was  made.  I  put  some  of 
that  wire  on  the  southwest  quarter.  It  is 
scattered  around  there  over  this  whole  section ; 
that  is,  where  there  is  a  field.  I  put  some  of 
this  wire  that  Mr.  Conn  sent  me  down  there 
on  this  identical  land  I  sold  to  Mr.  Conn,  and 
it  is  there  yet;  I  put  some  of  it  on  the  old 
place,  <Hi  the  southwest  quarter.  Mr.  Conn 
gave  me  $100  for  this  last  deed  after  I  got  a 
deed  from  my  father.  He  paid  that  to  me  in 
money,  and  I  gave  my  father  $50  of  that.  Mr. 
Cons  gave  me  that  $100  for  this  deed  that  1 
made  him  in  August,  1913,  and  I  gave  my  fa- 
ther $50  of  it;  he  was  talking  about  going  to 
Alabama  then,  and  he  didn't  go.  Daring  the 
time  I  was  making  these  transaTztions,  I  thought 
my  title  to  this  land  was  questionable,  but  I 
had  bought  it,  and  I  thought  it  would  be  mine 
some  time  if  I  ever  got  it  cleared  up. 

"Mr.  Conn  shipped  to  me  the  net  wire,  and 
we  had  been  talking  about  it  in  the  spring  of 
1913.  Prior  to  that  time  I  had  executed  to 
him  deeds  to  the  northwest  one-fourth,  the 
northeast  one-fourth,  and  the '  southeast  one- 
fourth.  I  reserved  to  myself  the  land  on  the 
northeast  one-fourth. 

"Q.  These  various  deeds  that  Mr.  Conn  had 
obtained  from  you'  for  the  quarter  sections- 
state  whether  or  not  he  had  paid  you  for  those 
deeds.  A.  Yes,  sir;  he  paid  me  for  the  deeds. 
He  paid  me  for  each  deed  that  be  obtained 
from  me.  At  the  time  I  executed  to  him  the 
deed  for  the  entire  section  after  I  had  obtained 
the  deed  from  the  old  man,  Mr.  Conn  owned  by 
deeds  from  me  the  entire  section  of  land  ex- 
cept the  land  in  the  northeast  quarter,  and  that 
is  the  time  he  paiB  me  the  $100.  When  the 
old  man  told  me  to  sign  his  name  to  that  deed 
in  the  presence  of  these  witnesses  Burrell  and 
V»  right,  Burrell  and  Wright  and  myself  went  to 
the  Jasper  county  line  and  met  Preston  Bond 
there,  and  had  Preston  Bond  to  take  the  ac- 
knowledgment of  the  witness  Wright.  We 
went  about  400  yards  from  the  house  up  to 
the  county  line.  Preston  Bond  was  a  notary 
in  Jasper  county." 

He  also  testified  that  he  could  not  tell  ex- 
actly what  consideration  was  paid  him  for 
the  land.  He  estimated  It  at  about*$300. 
In  view  of  the  fact  that  the  trial  court  found 
him  gjuilty  of  forgery,  In  that  he  forged  the 
deed  from  his  father,  dated  August  12,  1913, 
his  testimony  was  not  conclusive.  As  he  was 
thoroughly  discredited  by  the  findings  of  the 
trial  court,  we  cannot  disturb  the  conclusion 
that  no  value  was  paid  to  him  for  the  deed 
of  date  January  23, 1913. 

Our  discussion  of  this  case  has  disposed 
of  all  the  legal  propositions  raised  under  the 
other  assignments.  As  we  find  no  error  In 
this  record,  the  judgment  of  the  trial  court 
is  In  all  things  afllrmed. 


GALVESTON-HOUSTON      ELECTRIC     RY. 
CO.  V.  PATELLA  «t  al.     (No.  468.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

May  30,  1920.    Rehearing  Denied 

June  »,  1920.) 

1.  Railroads  «=>350 (22) —  Automobile  driver's 
contributory  nesilgenc«  held  question  for 
J«ry. 

In  an  action  for  the  death  of  an  automobile 
driver  at  an  internrban  railroad  crossing,  evi- 
dence which  showed  that  the  driver  neither 
looked  nor  listened  for  an  approaching  car,  but 
that  his  view  was  somewhat  obstructed  in  the 
direction  from  which  the  car  came,  held  not  to 
establish  contributory  negligence  as  a  matter  of 
law. 

2.  Railroads  «=>30l  —  Public  and  interurban 
company  have  equal  rights  at  crossing. 

An   interurban   railroad    company    has   no  . 
right  to  the*  exclusive  use  of  that  part  of  the 
street   upon  which   its  track   is   laid,   but   all 
persons  have  an  equal  right  to  the  use  thereof 
for  traveling  over  and  across  the  street. 

3.  Trial  $=>252  (9)— Correct  abstract  charge 
as  to  rights  at  crossing  held  misleading. 

In  an  action  for  the  death  of  an  automobile 
driver  at  an  interurban  railroad  crossing,  where 
there  was  no  contention  that  the  driver  did  not 
have  a  right  to  be  where  he  was  and  the  evi- 
dence barely  supported  an  inference  of  free- 
dom from  contributory  negligence,  it  was  mis- 
leading to  give  a  correct  charge  that  the  driver 
had  a  right  equal  to  the  interurban  company 
to  use  the  street,  from  which  the  jury  might 
have  inferred  it  was  not  negligence  for  him  to 
go  upon  the  crossing  as  he  did. 

4.  Railroads  €=»338  —  Failure  of  autoist  to 
show  motorman  he  heard  whistle  does  not  in- 
dicate peril. 

The  failure  of  occupants  of  an  automobile 
to  indicate  to  the  motorman  of  an  approaching 
interurban  car  that  they  heard  his  warning 
whistle  does  not  show  that  he  knew  they  were 
in  peril,  so  that  he  should  have  stopped  or 
checked  his  car,  where  the  speed  of  the  au- 
tomobile was  such  that  he  inferred  it  would 
stop  before  going  on  the  crossing. 

5.  Railroads  €=9350(7)— Submission  of  Issue 
as  to  sufficiency  of  whistle  of  Interurhan  oa.- 
held  not  warranted  by  evidence. 

Where  the  evidence  was  undisputed  that  an 
Interurban  car  bad  a  whistle  that  could  be  heard 
for  more  than  a  mile,  and  wMch  was  heard  by 
others  when  the  car  was  600  yards  from  the 
crossing  where  the  accident  occurred,  there  was 
no  evidence  to  warrant  submitting  the  issue  of 
negligence  in  failing  to  equip  the  car  with  a 
sufficient  whistle,  though  there  was  testimony 
that  the  whistle  was  less  efficient  than  a  loco- 
motive whistle. 

6.  Railroad*  «=>350(  1 2)— Submission  of  special 
Issue  as  to  control  of  Interurban  oar  on  ap- 
proaching crossing  held  proper. 

In  an  action  for  the  death  of  an  automobile 
driver  at  an  interurban  railroad  crossing,  the 
submission   of  a   special  issue    raised .  by   the 
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pleadings  and  evidence  whether  it  waa  negli- 
gence not  to  have  the  car  under  control  after 
the  motorman  discovered  the  automobile  ap- 
proaching the  crossing  was  not  error,  though 
there  waa  no  evidence  to  suatain  an  iasue  «{ 
discovered  i>eril. 

7.  Railroads  <s=3348(l)  —  Evidenoa  held  to 
-    show  BO  opecial  danger,  requiring  watchman 

or  warning  at  crossing. 

In  an  action  tor-  the  death  of  an  automobile 
driver,  evidence  held  not  to  show  that  the  in- 
terurban  crossing  at  which  the  accident  occur- 
red was  one  of  special  danger,  though  it  waa 
in  a  small  incorporated  town,  and  there  waa 
some  obstruction  to  the  view,  so  that  it  was 
error  to  admit  evidence  that  there  was  no 
watchman  or  automatic  crossing  warning  main- 
tained there. 

8.  Railroads  «=>35l  (22)— Charge  on  discovered 
peril  held  Incorrect. 

A  re<iuested  charge  that,  before  the  jury 
could  determine  the  issue  of  disopvered  peril 
in  favor  of  plaintiffs,  they  must  find  the  mo- 
torman actually  discovered  and  realized  the 
peril,  and  knew  that  plaintiffs'  decedent  would 
go  on  the  crossing  ahead  of  the  approaching: 
car  and  be  injured,  before  any  duty  woul($ 
arise  to  stop  the  interurban  car  or  check  its 
speed,  was  incorrect 

Appeal  from  District  Court,  Harris  Coun- 
ty;   J.  D.  Harvey,  Judge. 

,  Action  by  Mrs.  Annie  Patella  and  others 
against  the  Oalveston-Hooston  Electric  Rail- 
way Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Reversed  and  remanded. 

C.  R.  Wharton  and  R.  0.  Patterson,  both 
of  Houston,  for  appellant 

W.  J.  Howard,  Clarance  Kendall,  and 
Louis,  Campbell  &  Nicholson,  all  of  Houston, 
for  appellees. 

HIGHTOWER,  O.  J.  This  suit  was  filed 
by  Mrs.  Annie  Patella  in  her  own  behulf  and 
for  the  benefit  of  her  minor  daughter,  Antoi- 
nette Patella,  widow  and  daughter,  respec- 
tively, of  Phillip  Patella,  deceased,  and  by 
Bernardo  Patella  and  wife,  parents  of  said 
deceased.  The  object  of  the  suit  was  to  re- 
cover damages  because  of  the  death  of  Phil- 
lip Patella,  alleged  to  have  been  negligently 
caused  by  the  defendant  The  plaintiffs  al- 
leged that  on  or  about  the  18th  day  of  Novem- 
ber, 1916,  the  defendant,  Galveston-Houston 
Electric  Railway  Company,  was  the  owner  of 
and  was  engaged  In  operating  an  Interurban 
railway  line  between  the  cities  of  Houston 
and  Galveston  In  Harris  county,  which  line 
passed  through  various  towns,  villages,  and 
stations,  one  of  which  was  Park  Place,  and 
that  on  said  date  the  said  Phillip  Patella 
was  driving  an  automobile  along  one  of  the 
main  boulevards  of  the  town  of  Park  Place, 
and  that  when  he  imdertook  to  cross  the 
tracks  of  the  defendant,  where  they  Inter- 
sected said  boulevard  or  street  upon  which 
Patella    was    driving,    his    automobile    was 


struck  by  one  of  the  cars  of  defendant,  and 
that  In  such  collision  Phillip  Patella  received 
Injuries  which  resulted  in  his  death.  The 
grounds  of  negligence  alleged  were  as  follows: 

(1)  The  defendant  was  negligent  in  failing 
to  have  at  the  said  crossing  an  electric  bell, 
gate,  or  other  device  to  warn  persons,  travel- 
ing along  said  boulevard  and  across  the  de- 
fendant's tracks,  of  the  approach  of  Its  cars. 

(2)  The  defendant  was  negligent  In  operat- 
ing its  car,  which  struck  the  automobile  and 
killed  Phillip  Patella,  over  said  crossing  at 
an  excessive  rate  of  speed,  to  wit:  45  or  50 
miles  an  hour. 

(3)  The  defendant  was  negligent  In  not  hav- 
ing its  car,  wMch  struck  the  automobile, 
equipped  with  a  proper  whistle  or  other 
warning  device,  that  Is,  a  whistle  or  device 
that  would  give  reasonable  notice  or  warning 
to  the  said  Phillip  Patella,  or  other  persona 
having  occasion  to  pass  over  said  crossing, 
of  the  approach  of  said  car. 

(4)  The  defendant  waa  negligent  in  failing 
to  keep  a  watchman  at  the  crossing,  which 
was  a  much-used  and  dangerous  crossing,  in 
order  to  warn  persons,  who  had  occasion  to 
pass  over  the  track  of  defendant  at  that 
point,  of  the  approach  of  Its  cars. 

(5)  The  defendant  was  negligent  In  that  it 
discovered  Phillip  Patella,  at  a  considerable 
distance  from  the  point  at  which  the  colli- 
sion occurred,  approaching  the  track  of  said 
defendant  at  a  speed  of  10  to  15  miles  an 
hour,  after  he  apparently  did  not  hear  the 
warnings  given  him  by  the  defendant,  and 
continued  on  his  course,  and  at  the  same  rate 
of  speed  approached  said  railroad  track  and 
the  point  of  a  collision  under  such  conditions 
that  made  it  appear  that  it  was  likely,  pos- 
sible, and  probable  that  }ie  would  go  upon 
said  track,  in  front  of  the  rapidly  moving 
interurban  car,  and  the  defendant  and  its 
operatives  in  charge  of  the  car  saw  Pliillip 
Patella  In  such  position  and  under  such  cir- 
cumstances In  time  to  have  stopped  the  in- 
terurban car  or  -lessened  -its  speed  and 
brought  it  under  control  so  as  to  have  avoid- 
ed the  collision  and  the  killing  of  said  Phil- 
lip Patella,  but  made  no  effort  to  stop  the 
car  or  slow  the  speed  thereof,  when  by  exer- 
cising ordinary  care  the  interurban  could 
haveji)een  stopped  and  the  collision  aVbided. 

(6)  That  defendant  was  negligent.  La  that 
it  discovered  Phillip  Patella  in  a  position  of 
peril  or  danger  on,  or  near  to,  and  approach- 
ing the  track,  in  time, to  have  stopped  the 
car  or  lessened  its  speed  and  have  avoided 
the  collision ;  and  It  failed  to  stop  the  car  in 
time  to  avoid  such  injury  and  death,  al- 
though It  could  have  done  so  with  the  means 
at  Imnd,  In  the  exercise  of  ordinary  care. 

(7)  That  if  the  defendant,  its  servants  and 
agents,  did  not  discover  Phillip  Patella  In  a 
position  of  danger  at  or  near  the  track  in 
time  to  have  stopped  the  car  before  striking 
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him.  It  was  negligent  In  not  discovering  htm, 
In  that  it  failed  to  exercise  ordinary  care  to 
have  so  discovered  him,  and  the  defendant 
and  Its  servants  In  charge  of  the  car  failed 
to  keep  a  lookout  for  persons  who  might 
have  occasion  to  cross  the  track  of  the  de- 
fendant company  at  that  point,  the  company 
well  knowing  that  the  crossing  was  a  danger- 
ous one,  where  the  view  of  persons  having  oc- 
casion to  pass  over  the  track  was  cut  off  and 
obstructed  by  many  objects;  the  crossing 
being  a  frequently  "and  much-used  crossing. 

Damages  were  claimed  by  the  plaintiffs  in 
the  sum  of  $40,000. 

Defendant  answered  by  a  general  demurrer 
and  a  special  exception  unnecessary  to  here 
mention,  and  by  general  denial  and  plea  of 
(contributory  negligence  upon  the  part  of 
said  Phillip  Patella. 

The  trial  resulted  In  a  Judgment  in  favor 
of  the  plalntlfTs,  and  was  apportioned  as  fol- 
lows: $18,000  to  Mrs.  Annie  PateUa,  $3,000  to 
the  minor,  Antoinette  Patella,  $1.00  to  the 
father,  Bernardo  Patella,  and  $1.00  to  the 
mother,  Mrs.  Bernardo  Patella.  From  this 
Judgment  the  defendant  appealed,  after  Its 
motion  for  new  trial  had  been  overruled. 

The  special  Issues  which  were  submitted  to 
the  Jury,  and  their  answers  thereto  were  as 
follows: 

Issue  No.  Ir  "Was  or  was  not  the  defendant 
negligent  in  operating .  its  car  under  the  cir- 
cumstances at  the  rate  of  speed  it  was  operat- 
ing same  at  the  time  it  neared  the  crossing  at 
which  the  collision  with  the  automobile  occur- 
red? You  will  answer,  'It  was,'  or,  'It  was 
not,'  Bcoording  as  you  find  the  fact  to  be." 
The  jury  answered:    "It  was." 

Issue  No.  2:  "If  you  have  answered  special 
issue  No.  1  in  the  affirmative,  then  you  will  an- 
swer, Was  or  was  not  such  negligence  a  proxi- 
mate cause  of  the  injury?  You  vjll  answer, 
*It  was,'  or,  'It  was  not,'  as  you  may  find  the 
fact  to  be."    The  jury  answered:    "It  was." 

Issue  No.  3:  "Was  or  was  not  the  defendant 
ncgb'gent  in  not  sounding  the  gong  of  said  car 
as  it  approached  the  said  crossing?  You  will 
answer,  'It  was,'  or  'It  was  not,'  according 
as  you  find  the  fact  to  be."  The  jury  answer- 
ed:  "It  was." 

Issue  No.  4:  "If  you  have  answered  the  fore- 
going special  isspe^No.  3  in  the  affirmative, 
then  yon  will  answer  spedal  issue  No.  4.  Was 
or  was  not  such  negligence  a  proximate  cause 
of  the  collision?  You  will  answer,  'It  was,'  or, 
'It  was  not,'  according  as  you  find  the  fact 
to  be."    The  jury  answered:  "It  was." 

Issue  No.  5:  "Was  or  was  not  the  internrban 
car  in  question,  under  the  circumstaDcea,  equip- 
ped with  a  whistle  or  other  device  that  would 
have  emitted  or  carried  sufficient  sound  to 
properly  warn  people  using  such  crossing?  Yout 
will  answer,  'It  was,'  or,  'It  was  not,'  accord- 
ing as  you  find  the  fact  to  be."  The  jury  an- 
swered:   "It  was  not." 

Issue  No.  6:  "If  you  have  answered  the  fore- 
going special  issue  No.  5,  then  you  will  an- 
swer special  issne  No.  6.  Was  or  was  not 
such  omission,  if  any,  on  the  part  of  the  defend- 
ant negligei&e,  as  that  term  has  been  hereinb*-  { 


fore  defined?  You  will  answer,  'It  was,'  or, 
'It  was  not,'  according  as  you  find  the  fact  to 
be."     The  jury  answered:    "It  was." 

Issue  No.  7:  "If  you  have  answered  the 
foregoing  special  issue  No.  6  in  the  affirmative, 
then  you  will  answer  special  issue  No.  7. 
Was  or  was  not  such  negligence,  if  any,  the 
proximate  cause  of  the  collision  in  question?! 
You  will  answer,  'It  was,'  or  'It  was  not,'  ac- 
cording as  you  find  the  fact  to  be."  The  jury 
answered:   "It  was." 

Issue  No.  8:  "Was  or  was  not  Phillip  Pa- 
tella guilty  of  contributory  negligence,  as  that 
term  has  been  hereinbefore  defined,  in  ap- 
proaching the  crossing  on  the  occasion  in  ques- 
tion in  the  manner  he  did?  You  will  answer, 
'He  was,'  or,  'He  was  not,'  according  as  you 
find  the  fact  to  be."  The  jury  answered:  "He 
was  not." 

Issue  No.  9:  "If  you  have  answered  the 
foregoing  special  issne  No.  8  in  the  affirmative, 
and  only  in  such  event,  then  you  will  answer 
special  issne  No.  9.  Was  or  was  not  sncfat 
contributory  negligence,  if  any,  the  proximate 
cause  of  the  collision  in  question?  You  will 
answer,  'It  was,*  or,  'It  was  not,"  according 
as  you  find  the  fact  to  be."  There  was  no  an- 
swer to  this  question. 

Issue  No.  10:  "Did  or  did  not  the  motorman 
in  charge  of  the  defendant's  interurban  car 
actually  discover  Phillip  Patella  approaching  the 
crossing  under  conditions  that  made  it  appear 
probable  or  likely  that  be  would  go  onto  the 
track  ahead  of  the  interurban  car  at  a  time 
when  said  interurtian  car  was  at  a  sufficient 
distance  from  said  crossing  to  have  enabled 
the  motorman  to  have  stopped  same  or  les- 
sened its  speed,  so  as  to  avoid  a  collision  ISy 
using  the  means  at  hand,  consistent  with  the 
safety  of  its  passengers?  Answer,  'He  did,' 
or,  'He  did  not,'  according  as  you  find  the  fact 
to  be."    The  jury  answered:   "He  did." 

Issue  No.  11 :  "Was  or  w&s  not  the  defend- 
ant negligent  under  the  circumstances  ia  not  ' 
having  the  interurl>an  car  under  control  after 
the  motorman  discovered  the  said  PliiUip  Pa- 
tella approaching  the  crossing?  You  will  an- 
swer, 'It  was,'  or,  'It  was  not'  according  as 
you  find  the  fact  to  be."  The  jury  answered: 
"It  was." 

Issue  No.  12:  "If  you  have  answered  the 
foregoing  special  issne  No.  11  in  the  affirmative, 
then  you  will  answer  special  issue  No.  12.  Was 
or  was  not  such  negligence  a  pr<Kdmate  cause 
of  the  injury  and  death  of  the  said  Phillip  Pa- 
tella?    The  jury  answered:    "It  was." 

Issue  No.  13  related  to  the  measure  of 
damages,  which  was_  determined  as  above 
shown. 

From  the  foregoing  findings,  it  is  obvious 
that  the  Jury  found  that  appellant  was 
guilty  of  negligence  in  every  particular  as 
alleged  by  the  appellees,  but  acquitted  Phil- 
lip PateUa,  deceased,  of  contributory  negli- 
gence, as  pleaded  by  appellant 

By  its  first  asslgument  of  error,  appellant 
complains  of  the  refusal  of  the  trial  court  to 
peremptorily  instruct  the  Jury  in  its  favor. 
TtUs  assignment  is  followed  by  several  propo- 
sltioBB  showing  the  reasons  of  appellant  for 
tUs  contention.    We  shall  not.  mention  these 
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propositions  In  detail,  but  It  will  sofiBce  to 
say  that  appellant's  main  contentions  in  this 
connection  are  that  tbe  evidence,  as  a  whole, 
showed  that  Phillip  Patella,  deceased,  was 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  which  barred  any  recovery  in  fa- 
vor of  the  appellees,  and  also  that  the  issue 
of  discovered  peril,  determined  against  it  by 
the  jury,  was  not  in  the  case  upon  the  evi- 
dence. 

[1]  We  shall  flrst  dispose  of  the  contention 
that  contributory  negligence  on  the  part  of 
the  deceased  was  shown  as  a  matter  of  law. 

At  the  time  of  his  death,  PbUUp  Patella 
resided  in  the  city  of  Houston,  and  was  an 
employe  of  the  Oulf  Refining  'Company  in 
that  dty.  In  the  afternoon  of  the  18th  day 
of  November,  1916,  about  2  o'clock,  Phillip 
Patella  and  three  of  his  companions  and  eo- 
employ^s,  O.  G.  Herzog,  S.  O.  Herring,  and 
C.  H.  Wetzel,  all  young  men,  left  tbe  city  of 
Houston  in  an  automobile  owned  by  Phillip 
Patella's  father,  and  went  to  Park  Place,  a 
little  town  south  of  the  dty  of  Houston, 
through  which  appellant's  interurban  rail- 
way track  runs  between  that  dty  and  the 
dty  of  Galveston.  Deceased  and  his  com- 
panions reached  tbe  town  of  Park  Place 
about  3  o'clock,  or  a  very  few  minutes 
thereafter,  and  upon  reaching  there,  drove 
at  once  to  the  house  of  S.  P.  Mott,  who 
was  also  an  employs  of  the  Gulf  Refining 
Company  In  the  city  of  Houston,  but  who 
lived  with  his  family  at  Park  Place.  The 
purpose  of  these  young  men  in  going  down 
to  Park  Place  on  said  afternoon  was  to  look 
at  the  town  and  drive  around  for  pleasure 
generally.  Being  unacquainted  with  the 
town  of  Park  Place  they  requested  Mott,  up- 
on reaching  his  house,  to  get  in  tbe  automo- 
bile with  them  and  show  them  around  tbe 
town,  which  Mott  agreed  to  do,  and  got  in 
the  automobile  with  Patella  and  his  com- 
panions, and  they  started  out  to  see  the 
town.  After  driving  away  from  Mott's 
house,  they  in  a  few  minutes  reached  what 
is  known  as  Broadway  boulevard,  one  of  the 
principal  streets  of  the  town  of  Park  Place, 
and  which,  as  we  gather  from  the  record, 
runs  practically  north  and  south  through  the 
town.  After  driving  into  Broadway  boule- 
vard, the  automobile,  which  was  driven  by 
Patella,  turned  north  and  proceeded  in  the 
direction  of  the  crossing,  where  the  acddent, 
which  resulted  in  Patella's  death,  occurred. 
Herring  was  on  the  front  seat  with  Patella, 
sitting  to  his  left,  and  Herzog,  Wetzel,  and 
Mott  were  sitting  In  the  rear  seat  of  the  au- 
tomobile. 

Appellant's  interurban  railway  track,  as 
best  we  can  gather  from  the  record,  runs 
practically  north  and  south  through  the  town 
of  Park  Place,  and  at  the  time  these  young 
men  left  Mott's  house  for  the  purpose  of  driv- 
ing over  the  town,  appellant's  interurban  car, 
coming  from  Galveston,  was,  according  to  its 
schedule,  due  at  the  station  at  Park  Place 


betwe^i  five  and  eight  minutes  thereafter. 
These  young  men  drove  several  blocks,  per- 
haps some  four  or  five  blocks,  after  leaving 
Mott's  house,  before  they  drove  Into  Broad- 
way boulevard,  but  at  the  time  they  drove 
into  Broadway,  appellant's  interurban  car 
was  not  In  sight  of  them,  nor  did  they  hear 
any  signals  of  the  approach  of  the  car  at  that 
time,  and  they  proceeded  along  Broadway 
north.  In  the  direction  of  the  crossing,  where 
the  accident  occurred,  the  automobile  travel- 
ing at  a  speed  between  8  and  10  miles  an 
hour.  When  tbe  automobile  reached  a  point 
on  Broadway  approximately  250  feet  from 
the  crossing  where  the  accident  occurred,  ap- 
pellant's interurban  car  bad  approached 
from  Galveston,  and  was  somewhere  betwetu, 
as  best  we  can  gather,  800  and  900  feet  south 
of  the  crossing  where  the  accident  occurred, 
when  tbe  motorman  on  the  Interurban  car 
discovered  the  autopaobile  on  Broadway, 
traveling  In  the  direction  of  the  crossing,  and 
the  motorman  blew  the  whistle  on  the  inter- 
urban for  the  crossing,  and  gave  the  usual 
crossing  signals,  but,  according  to  the  testi- 
mony of  Mott,  Herzog,  Herring,  and  Wetzel, 
they  did  not  hear  the  signal  whistle,  and  did 
not  hear  any  other  signal  or  sound  of  the  ap- 
proaching Interurban  car,  and  did  not  see  it, 
and  were  unaware  of  its  approach  to  the 
crossing.  About  250  feet  from  the  crossing 
in  question,  that  is,  where  appellant's  track 
crosses  Broadway  boulevard,  there  was  a 
small  park,  situated  practically  in  tbe  middle 
of  Broadway  boulevard,  and  for  that  reason 
the  boulevard  forks  right  at  the  south  end  of 
this  little  park,  and  one  fork  of  the  street 
turns  to  the  left  around  the  park,  and  the 
other  fork  to  the  right.  On  this  occasion, 
when  the  park  was  reached,  and  upon  seeing 
the  forks  in  the  street.  Patella  asked  Mott 
whldi  way  they  should  go,  and  Mott  directed 
him  to  take  the  left  fork,  leaving  the  little 
park  on  the  right  as  they  drove  In  the  direc- 
tion of  the  crossing.  This  direction  was  com- 
plied with,  and  Patdia  drove  the  automobile 
around  the  little  park  to  the  left,  and  con- 
tinued in  the  direction  of  the  crossing  witb- 
out  change  in  the  speed  of  the  automobile, 
and  during  the  time  PateUa  was  thus  drivins 
around  the  park  the  automot]lle  was  observed 
by  appellant's  motorman,  and  be,  as  we  And 
the  fact  to  be,  was  sounding  the  whistle  on 
the  interurban  car  to  warn  persons  of  the 
approach  of  the  same  to  the  crossing;  but, 
according  to  the  testimony  of  all  the  occu- 
pants of  the  car,  other  than  Patella,  they  did 
not  hear  any  of  the  signals,  and  did  not  kno-w 
of  the  approach  of  the  Interurban  car,  and 
were  not  thinking  about  the  Interurban  cn.r, 
and  did  not  look  In  the  dlrectlwi  from  wliic-li 
the  interurban  was  coming.  All  of  the 
occupants  of  the  car  who  testified  on  tbe 
point  stated  that  they  were  driving  along  at 
the  rate  of  speed  of  between  8  and  10  miles 
an  hour  from  the  time  the  oar  came  Into 
Broadway  boulevard  until  about  ttte  ttms  tlie 
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crossing  was  reached,  and  tbat  Qiej  did  not 
change  the  speed  of  the  automobile,  and  that 
they  never  thought  of  the  approach  of  an  in- 
terurban  car,  though  some  of  them  stated 
that  they  were  aware  Chat  the  car  passed 
through  the  town  of  Park  Place  every  hour. 
One  of  the  young  men  In  the  automobile 
testified  that  when  the  automobile  was  some- 
thing like  60  feet  from  the  crossing  where 
the  accident  occurred,  he  did  look  in  the  di- 
rection of  Houston,  and  saw  no  Interurban 
approaching,  and  he  thought  that  about  at 
the  same  time  Patella  also  looked  in  the  same 
direction,  but  that  none  of  them  looked  in  the 
direction  of  Galveston,  from  which  the  Inter- 
nrban  was  approaching,  untU  the  automobile 
was  within  a  few  feet  of  the  track  at  the 
crossing,  and  that  when  this  witness,  wno 
was  Herzog,  did  look  In  that  direction  he  ob- 
served the  interurban,  which  was  then  not 
over  30  feet  distant  from  where  Ilerzog 
was  sitting  in  the  rear  seat  of  the  automo- 
bile, and  that  he,  upon  seehig  the  interurban, 
said,  "There  is  the  interurban,"  and  that  he 
was  the  first  man  who  discovered  the  inter- 
urban, and  that  within  two  seconds  there- 
after the  collision  occurred.  This  testimony 
on  the  part  of  Herzog  is  practically  corrob- 
orated by  Mott,  Wetzel,  and  Herring.  These 
same  companions  of  Patella  testified,  how- 
ever, that  the  view  of  the  approach  of  the 
interurban  car  to  the  crossing,  while  the  au- 
tomoUIe  was  traveling  up  Broadway  and 
around  the  little  park,  was  to  some  extent 
obstructed  by  palms,  which  were  growing  In 
the  park  for  ornamental  purposes,  and  also 
they  testified  that  as  they  approached  near 
to  the  crossing,  within  25  or  30  feet  perhaps, 
the  view  of  the  approaching  car  was  also  ob- 
structed by  the  trolley  poles  placed  along  the 
right  of  way,  which  were  some  150  feet 
apart  There  are  photographs  in  the  record 
before  us  which  were  used  on  the  trial  below, 
showing  the  location  of  the  little  park  wo 
have  mentioned,  and  showing  the  palms 
growing  therein,  and  also  showing  the  trolley 
poles  along  the  right  of  way,  but  the  photo- 
graphs do  not  show  all  palms  that  were 
growing  in  the  park  at  the  time  the  acci- 
dent in  question  occurred,  the  imdisputed  evi- 
dence being  that  some  of  the  palms  that  were 
growing  at  the  time  of  the  accident  had  been 
removed.  The  evidence  further  shows  that 
tlie  palm*  in  the  park  averaged  about  6  feet 
In  height,  though  some  of  them  were  as 
high  as  7%  feet,  and  the  grade  of  appellant's 
track  at  that  Immediate  vicinity  was  more 
than  4  feet  higher  than  the  street  upon  which 
the  automobile  was  traveling.  We  are  un- 
able to  tell  from  the  photographs  sent  up 
with  the  record  Just  what  the  extent  of  the 
oVstructlons  to  the  view  of  an  aK>roaching 
car  on  the  occasion  In  question  was ;  that  is, 
such  obstructions  as  were  caused  by  the 
palms  and  trolley  poles,  and  from  the  whole 
evidence  on  that  point  we  are  not  able  to 
say  that  there  was  no  obstruction  to  the  view 


of  an  approaching  car  on  the  occasion  in 
question,  but  must  assulue  from  the  evidence 
that  the  view  of  the  approaching  car  was  to 
some  extent  obstructed,  as  claimed  by  the 
appellees.  And  while  we  conclude  from  the 
evidence  In  the  record  before  us  that  de- 
ceased and  his  companions  did  not  look  or 
listen  for  appellant's  interurban  car,  as  it  ap- 
proached the  crossing  in  qsestion,  and  as  the 
occupants  of  the  automobile  were  approach- 
ing the  crossing  and  before  going  on  same, 
still,  because  of  the  fact  that  the  view  of  an 
approaching  car  to  the  crossing  was  to  some 
extent  obstructed,  and  being  unable  to  tell 
to  what  extent  obstructed,  we  have  concluded 
that  we  would  not  be  authorized  to  hold  that 
Phillip  Patella  was  guilty  of  contributory 
negligence  as  a  matter  of  law. 

We  shall  not  go  into  a  lengthy  discussion 
of  the  law  as  we  understand  it  on  this  ques- 
tion, bat  feel  bound  by  the  expression  of  the 
Supreme  Court  of  this  state  in  the  recent 
ease  of  Trochta  v.  M„  K.  ft  T.  Ry.  Co.,  218  S. 
W.  1038.  The  facts  In  that  case  will  be 
found  in  the  opinion  of  the  Court  of  Glvll 
Appeals  at  Austin,  reported  hi  181  S.  W.  7ftl. 
The  plaintiffs  in  that  case,  claiming  damages 
in  consequence  of  the  death  of  Trochta,  re- 
covered Judgment  In  the  trial  court  against 
the  railroad  company  because  of  Trocbta's 
death,  which  was  occasioned  by  a  collision 
between  the  railroad  company's  train  and 
Trochta's  wagon  at  a  public  road  crossing. 
The  railroad  company  pleaded  contributory 
n^ligence  on  the  part  of  Trochta  in  ap- 
proaching and  going  over  the  crossing  as  he 
did  without  looking  or  listening  for  the  ap- 
proach of  a  train  to  the  crossing,  and  the 
Jury,  in  response  to  a  special  issue  submitted 
by  the  trial  court,  expressly .  found  that 
Trochta  neither  looked  nor  listened  for  the 
approach  of  a  train  to  the  crossing,  and  also 
that  he  made  no  effort  whatever  to  ascertain 
whether  a  train  might  be  approaching  the 
crossing  before  going  upon  the  same,  where 
be  met  his  death;  hut  the  Jury  also  fovmd 
that  his  failure  to  look  or  listen,  or  to  use 
any  effort  whatever  to  ascertain  whether  a 
train  might  be  approaching  the  crossing,  was 
not  negligence  on  his  part,  and  the  trial  court 
permitted  such  verdict  to  stand,  but  the 
Court  of  Civil  Appeals  said,  substantially, 
that  th^  Jury  was  not  authorized  to  infer 
that  Trochta  was  not  guilty  of  negligence 
which  contributed  to  bis  death  after  express- 
ly finding  that  he  neither  looked  nor  listened, 
nor  made  any  other  effort  to  ascertain  wheth- 
er a  train  might  be  approaching  before  he 
went  upon  the  railroad  crossing.  A  writ  of 
error  was  granted  in  tliat  cose,  and  the  Com- 
mission of  Appeals,  in  an  opinion  by  Justice 
Strong,  declined  to  discuss  or  pass  upon  the 
action  of  the  Coatt  of  Civil  Appeals  In  hold- 
ing as  it  did  on  the  issue  of  contributory  neg- 
ligence, but  disposed  of  the  case  upon  the 
issue  of  discovered  peril.    Chief  Justice  Phll- 
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lips,  In  approving  tbe  disposition  made  by  the 
commission,  took  occasion  to  say: 

"Under  the  facts  of  this  case  there  is  in  our 
opinion  no  warrant  for  not  applying  to  it  the 
general  rule  prevailing  in  this  state,  that  the 
failure  of  one  about  to  go  over  a  public  railvray 
crossing  to  look  and  listen  for  an  approaching 
train,  does  not,  of  itself,  constitute  negligence 
as  a  matter  of  law.  Here,  tbe  question  ai  to 
whether,  under  all  the  circumstances,  Trochta 
was  guilty  of  negligence  in  not  looking  or  lis- 
tening for  the  train,  was  for  the  jury.  Tbe 
jury  determined  it  against  the  defendant. 

"For  this  reason,  as  weU  as  that  announced 
In  the  opinion  of  the  Commission  of  Appeals, 
the  judgment  of  the  Court  of  Civil  Appeals  is 
reversed  and  the  judgment  of  the  district  court 
is  affirmed." 

It  win  be  seen  from  the  opinion  of  the 
Court  of  Civil  Appeals  in  that  case  that  there 
was  some  evidence  to  the  effect  that  the  view 
of  an  approaching  train  to  the  crossing  where 
Trochta  was  killed  was  to  some  extmt  ob- 
scured by  trees,  some  of  which,  as  many  as 
two  small  trees,  were  on  the  railroad  com- 
pany's right  of  way,  and  others  on  contiguous 
land. 

We  assume  that  Chief  Justice  Phillips  had 
In  mind,  when  he  used  the  language  just 
quoted,  the  fact  that  the  evidence  la  the 
Trochta  Case  showed  that  the  view  of  the 
railroad  company's  approaching  train  was  to 
some  extent  obstructed,  and  that,  therefore, 
the  fact  that  Trochta  neither  looked  nor  lis- 
tened nor  made  any  other  effort  to  ascertain 
whether  he  might  go  over  the  crossing  with 
safety  would  not  make  him  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  and 
so.  In  this  case,  there  being  evidence  regard- 
ing obstructions  to  the  crossing,  which  we 
consider  equally  as  strong  as  that  shown  in 
the  Trochta  Case,  we  could  not  consistently, 
in  view  of  the  expression  of  Judge  Phillips, 
hold  that  Patella  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  although  we 
conclude  as  a  fact,  from  all  the  evidence  of 
his  companions  who  testUed  on  the  trial, 
that  neither  he  nor  any  of  them  looked  or 
listened  for  an  Interurban  car  that  might  be 
approaching  the  crossing  at  the  time  Patella 
and  his  companions  were  approaching  and  at- 
tempting to  make  the  same,  nor  did  they  use 
any  other  efforts  to  ascertain  whether  they 
might  approach  and  maike  said  crossing  with 
safety  to  themselves.  We  think  si^  conclu- 
8i<«  cannot  be  escaped  by  any  fair  and  rea- 
sonable mind.  The  writer,  before  the  deci- 
sion in  the  Trochta  Case,  had  hem  of  the 
opinion  that  all  persons  were  required  to  use 
ordinary  care  for  their  own  safety  in  going 
over  railroad  crossings,  which  every  one 
knows  are  places  of  inherent  danger,  and 
that  In  the  nature  of  tilings  such  care  coiild 
only  be  used  by  tbe  exercise  of  the  senses  of 
seeing  and  hearing,  and  that  where  It  was 
admitted  or  proved  beyond  contradiction  that 
a  person  neither  looked  nor  listened  for  the 
reproach  of  a  train  to  a  railroad  crossing  be- 


fore attempting  to  make  the  same,  and  met 
his  death  In  consequence  of  such  failure,  then 
no  liability  would  attach  because  of  such 
death. 

In  tbe  case  of  Railway  Co.  v.  Moy,  174  S. 
W.  697,  It  was  held  by  the  Galveston  Court  of 
Civil  Appeals,  upon  facts  similar  to  the  facts 
of  this  case, .  as  regards  obstructions,  etc, 
that  the  deceased,  Moy,  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  but 
the  Supreme  Court  also  reversed  the  Court 
of  Civil  Appeals  In  that  case. 

Also,  in  the  case  of  Southern  Traction  Co. 
V.  Kirksey,  181  S.  W.  546,  the  Court  of  Civil 
Appeals  for  the  Third  District  held  that 
Kirksey  was  guilty  of  contributory  negligence 
as  a  matter  of  law,  and  reversed  and-  ren- 
dered a  Judgment  of  tbe  trial  court,  which 
was  in  favor  of  tbe  plaintiff.  Tbe  Supreme 
Court  granted  a  writ  of  error  m  that  case, 
and  reversed  and  rendered  the  judgment  of 
the  Court  of  Civil  Appeals,  and  affirmed  that 
of  the  district  cogrt,  basing  its  action  largely 
upon  the  fact  that  there  were  some  obstruc- 
tions to  the  view  of  an  approaching  car  to 
the  crossing  where  Kirksey  was  Injured,  but 
also  laid  some  stress  upon  the  fact  that  Klrk- 
sey's  attrition  was  diverted  about  the  time 
he  started  over  the  crossing. 

In  view  of  the  holding  of  the  Supreme 
Court  in  tbe  three  cases  mentioned,  we  have 
concluded,  without  dlscusslag  the  matter  fur- 
ther, that  we  would  not  be  authorized  to  hold 
that  Phillip  Patella  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  and  there- 
fore the  assignment  upon  that  point  Is  over- 
ruled. 

Passing  for  the  present  the  second,  third, 
and  fourth  assignments  of  error,  we  shall 
proceed  to  dispose  of  the  fifth  assignment 
This  assignment  complains  of  paragraph  5  of 
the  trial  court's  charge  to  the  jury,  which 
was  as  follows: 

"You  are  further  instructed  that  a  street  car 
company  or  interurban  company  has  no  right 
to  the  exclusive  use  of  that  part  of  tbe  street 
upon  which  its  track  ia  laid,  but  all  persona 
have  an  equal  right  to  the  use  of  same  for 
traveling  over  and  across  the  street." 

By  appropriate  propositions  under  this  as- 
signment, appellant  contends: 

(1)  That  this  charge  was  misleading,  and 
calculated  to  cause  the  jury  to  give  undue 
emphasis  and  prominence  to  the  right  of  de- 
ceased to  use  the  street  and  crossing  in  ques- 
tion, and  that  any  charge  upon  the  subject, 
in  a  case  of  this  character,  should  Instruct 
the  jury  that  the  railway  company  had,  in  a 
sense,  tiie  iiaramount  right,  to  the  extent,  at 
least,  that  public  necessity  and  convenience 
required  that  it  take  precedence  at  such 
crossings  over  tbe  right  of  way  of  the  orili- 
nary  traveler  by  vehicle  or  on  foot ;  and 

(2)  That  In  a  case  of  this  character,  where 
the  deceased  was  not  charged  with  being  a 
trespasser,   it  was  Improper   to   give  such 
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charge  to  the  Jury;  tbat  it  could  serve  no 
sood  purpose,  but  was  calculated  to  confuse 
and  mislead  tbe  jury  In  determining  the  da- 
ties  of  tbe  respective  parties ;  and 

(3)  That  even  if  the  charge  could  be  said 
to  announce  a  correct  proposition  of  law  in 
the  abstract,  it  was,  nevertheless,  error  in 
this  case,  because  it  was  calculated  to  con- 
fuse and  mislead  the  jury  in  considering  the 
vital  questions  involved  under  tbe  issue  of 
discovered  peril;  and 

(4)  rniat  even  if  It  could  be  held  that  the 
charge  annotmced  a  correct  proposition  of 
law  in  tlie  abstract,  it  was,  nevertheless,  er- 
ror to  give  It  to  the  Jury  in  this  case,  because 
It  was  calculated  to  make  the  jury  believe 
that  the  deceased  had  the  right  to  be  on  the 
crossing  at  tbe  time  and  under  the  circum- 
stances in  question,  and  that  the  charge  was 
clearly  calculated  to  nullify  the  defense  of 
contributory  negligence,  because  it  was  calcu- 
lated to  give  the  jury  the  understanding  that 
the  deceased  had  the  right  to  be  on  the  cross- 
ing at  the  time,  and  was  therefore  rightfully 
there  at  the  very  time  and  under  the  very 
circumstances  in  questiim,  and  that,  being 
rightfully  there,  be  was  not  guilty  of  negli- 
gence' in  being  there. 

Counsel  for  the  aiqielleea,  by  one  of  their 
counter  propositions  in  this  connection,  reply 
to  the  contention  of  appellant  by  saying  that 
the  charge  complained  of  announced  a  cor- 
rect abstract  principle  of  law,  and  that,  as 
far  as  the  charge  went,  it  did  not  Involve 
any  affirmative  error,  and  tbat  if  appellant 
desired  to  have  the  charge  amplified  or  ex- 
plained in  any  way  touching  its  application 
to  the  facts  in  this  case,  appellant  should 
have  presented  a  special  charge  embracing 
such  explanation.  Appellees'  counsel  also 
seek  to  answer  appellant's  contention  in  this 
connection  by  other  counter  propositions, 
which  we  think  are  not  tenable. 

[2]  As  to  whether  the  'ctiarge  complained 
of  announced  a  correct  abstract  principle  of 
law,  it  is  unnecessary  for  us  to  determine, 
but  if  we  were  called  upon  to  do  so,  we  would 
feel  compelled  to  hold  that  it  did  so,  follow- 
ing San  Antonio  Street  Railway  Co.  v.  Melch- 
er,  87  Tex.  632,  30  S.  W.  899,  San  Antonio 
Traction  Co.  v.  Haines,  100  S.  W.  791,  and 
San  Antonio  Traction  Cto.  v.  Kumpf,  99  S. 
W.  864. 

[3]  There  was  no  issue  between  tbe  parties 
below  as  to  their  rights  to  the  use  of  tbe 
crossing  where  the  accident  occurred,  but 
the  issues  were  whether  appellant. was  guilty 
of  negligence  In  any  of  the  particulars  charg- 
ed by  appellees,  and  whether  Phillip  Patella 
was  guilty  of  contributory  negligence,  as 
charged  by  appellant,  and,  if  so,  then  wheth- 
er appellant  discovered  the  perilous  position 
in  which  Patella's  negligence  had  placed  him 
la  time  for  appellant's  motorman  to  have 
avoided  injuring  him  by  tbe  use  of  such 
means  as  were  tben  at  tbe  motorman's  .com- 


mand, consistent  with  tbe  safety  of  appel- 
lant's cai^  and  the  persons  thereon.  Such  be- 
ing the  only  issues  between  the  parties,  we 
have  searched  this  record  in  vain  to  find 
anything  'that  might  have  suggested  to  the 
trial  court  the  propriety  of  giving  the  charge 
complained  of.  If  Phillip  Patella  was  not 
guilty  of  negligence  as  a  matter  of  law,  and 
we  have  concluded  he  was  not,  yet  it  must  be 
admitted,  upon  the  practically  undisputed  ev- 
idence in  this  record  bearing  upon  that  issue, 
that  tbe  jury  had  a  very  narrow  margin  up- 
on which  to  determine  that  Patella  was  not 
guilty  of  contributory  negligence  as  a  matter 
of  fact,  and  such  was  the  main  defense  re- 
lied upon  by  appellant  in  the  trial  before  the 
lury.  If  the  charge  was  correct  as  an  al>- 
stract  proposition  of  law,  still  it  does  not  fol- 
low tbat  the  trial  coinrt  may  always  proper- 
ly give  in  ctiarge  to  a  jury  some  correct  ab- 
stMct  principle  of  law,  but,  on  tbe  contrary, 
tbe  reports  of  adjudicated  cases  in  this  state 
are  replete  with  instances  where  such  charg- 
es have  been  condemned  on  the  ground  that, 
being  mere  abstract  propositions  of  law,  they 
were  confusing  and  misleading,  and  in  some 
of  tbe  cases  they  were  held  to  be  reversible 
error. 

In  our  judgmait.  It  would  t>e  difficult  to 
suppose  any  case  where  a  charge  along  the 
lines  of  that  complained  of  here  would  be 
calculated  to  be  more  prejudicial  to  the  de- 
fendant than  was  this  charge,  upon  tbe  facts 
adduced  upon  tbe  trial  below. 

Let  us  look  at  the  probable  effect  of  this 
charge  upon  tbe  jury,  composed  of  laymen, 
though  supi)osed  to  l>e  men  of  average  intel- 
ligence and  understanding,  and  see  how  they 
would  probably  construe  the  charge  com- 
plained of.  The  defendant  In  this  case  was 
contending  before  the  jury,  in  effect,  Uiat, 
even  if  it  was  guilty  of  negligence,  as  claim- 
ed by  the  plaintiffs,  still  the  deceased,  Phil- 
lip Patella,  was  also  guilty  of  negligence  at 
the  very  time  and  place  when  and  where  he 
met  his  death  In  approactilng  and  going  upon 
the  crossing  In  question,  without  first  using 
proper  care  to  ascertain  whether  defendant's 
Interurban  car  might  be  ai^roaciiing  such 
crossing,  and  tbat  Phillip  Patella  did  not  nse 
audi  care,  and  did  not  look  ac  listen  for  tbe 
approach  of  appellant's  car  to  such  crossing, 
but,  on  the  contrary,  attempted  to  drive  bis 
automobile  over  said  crossing  when  defend- 
ant's car  was  in  plain  view  of  Patella,  and 
whoi  be  Icnew,  or  by  the  exercise  of  proper 
care  ought  to  have  known,  that  fact,  and  that 
under  such  drcumstanoes  Phillip  Patella  was 
not  justified  in  so  driving  upon  the  crossing, 
and  tbat  his  act  in  so  doing  barred  any  re- 
covery by  his  family  fdr  his  death.  Presum- 
ably, this  theory  and  position  of  the  defend- 
ant t)elow  was  strenuously  argued  by  its  coun- 
sel before  the  jury,  which  theory  and  poslMon 
was,  of  course,  denied  by  counsel  in  their  ar- 
gument for  ttie  plaintiffs.    Now,  when  tbe 
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Jury  retired  to  consider  of  their  verdict,  bear- 
ing in  mind  the' evidence  admitted  upon  the 
defendant's  plea  of  ccatributory  negligence 
and  the  argument  of  counsel  on  that  isaue, 
when  they  reached  tbat  issue  for  determina- 
tion, they  were  confronted  by  this  charge 
and  admonition  coming  from  the  trial  Judge: 

"You  are  further  instmcted  tbat  a  street  car 
company,  or  Interurban  company,  baa  no  right 
to  the  ezclusiTe  use  of  that  pert  of  the  street 
upon  which  its  track  is  laid,  but  all  persons 
have  an  equal  tight  to  the  use  of  the  same  for 
traveling  over  and  across  the  street." 

With  this  charge  before  them,  telling  them 
in  unmistakable  language  that  Phillip  Pa- 
tella's right  upon  the  crossing  was  eqnal  to 
that  of  appellant's  interurban  car,  was  It  not 
most  natural  for  the  Jury  to  conclude  that, 
Phillip  Patella  having  the  same  legal  right 
as  the  defendant  to  use  the  crossing  as  the 
defendant  had,  he  could  not  be  guilty  of  neg- 
ligence which  would  have  prevented  a  recov- 
ery by  hte  wife  and  baby  for  his  death,  even 
If  he  did  not  look  or  listen  for  the  approach 
of  ai^llant's  car  to  the  crossing,  and  did 
not  use  any  effort  to  ascertain  whether  an 
interurban  car  might  be  approadiing  the 
crossing  at  that  time?  Presumably,  the  Jury 
tried  to  be  guided,  and  were  guided,  by  the 
court's  charge  as  to  the  law  applicable  to  the 
case  before  them,  and  when  they  were  told  by 
the  charge  complained  of,  In  effect,  that  Phil- 
lip Patella  had  Just  as  much  right  upon  the 
crossing  where  he  met  his  death  as  did  the 
defendant,  the  Jury  very  probably  got  the 
idea,  and  acted  upon  It,  that  Phillip  Patella 
had  the  right  to  be  upon  that  crossing  at  the 
very  time  he  was  struck  and  killed,  regard- 
less of  the  circumstances  surrounding  him  at 
the  time  he  went  upon  the  crossing. 

When  it  was  said  in  some  of  the  cases 
above  mentioned  that  the  rights  of  railroad 
companies  and  street  car  companies  and  the' 
rights  of  the  public  to  the  use  of  crossings 
on  public  roads  and  streets  are  equal,  it  was 
certainly  not  meant  that  such  companies  and 
the  public  had  the  right  to  use  and  occupy 
such  crossings  at  the  same  moment,  because 
such  a  use  would  be  unreasonable  and  impos- 
sible, and  therefore  the  opinions  in  those  cas- 
es did  not  intend  to  announce  any  such  rule, 
but,  on  the  contrary,  meant  to  say  only  that 
the  public  bad  Just  as  much  right  to  pass 
over  the  railroad  track  at  such  public  road 
and  street  crossings  as  did  the  railway  or 
street  car  company  to  run  its  cars  along  that 
track  over  such  roads  or  streets.  But,  to  say 
to  a  Jury  In  a  case  where  contributory  negli- 
gence on  the  part  of  one  Injured  or  killed  at 
the  crossing  was  interposed  as  a  defense, 
that  the  injured  or  deceased  person  was  as 
much  within  his  rights  in  using  the  crossing 
as  was  the  railway  company  was  certainly 
.calculated  to  mislead  and  confuse  the  Jury, 
and  cause  them  to  treat  very  lightly,  at  least. 


the  defendant's  plea  ot  contributory  negli- 
gence. 

In  the  case  of  Baker  v.  CoUins,  199  S.  W. 
519,  the  plaintiffs  had  recovered  Judgment 
below  because  of  the  alleged  negligent  killing 
of  John  F.  Collins  at  a  public  road  crossing 
over  a  railroad  track,  the  said  Collins  at  the 
time  riding  in  an  automobile  which  was 
struck  by  a  train  of  the  railroad  company  at 
the  crossing.  In  that  case  the  defendant, 
among  other  things,  was  relying  upon  the 
defense  of  contributory  negligence  on  the 
part  of  Collins,  and  the  trial  court,  at  the 
plaintiff's  request,  gave  to  the  Jury  this 
charge: 

"Gentlemen  of  the  jury,  you  are  instructed 
tbat  as  a  matter  of  law  the  deceased  had  an 
equal  right  to  travel  on  the  dirt  road  at  the  in- 
tersection with  the  railroad,  as  the  railroad 
had  to  run  its  train  on  its  track  at  that  point.'' 

The  Austin  Court  of  Civil  Appeals,  speak- 
ing through  Chief  Justice  Key,  in  sustaining 
an  assignment  of  error  challenging  the  cor- 
rectness of  the  trial  court's  action  in  giving 
the  quoted  charge,  among  other  things  said : 

"We  sastain  appellant's  contention  tbat  this 
charge  was  confusing  and  misleading,  and 
therefore  the  court  erred  in  giving  it.  The 
case  involved  a  question  of  negUgence  from  two 
standpoints:  one,  negligence  on  the  port  of  the 
defendant  In  approaching  the  crossing  without 
giving  statutory  signals,  and  the  other  on  the 
part  o{  Mr.  Collins  in  driving  his  automobile 
upon  the  crossing  while  the  train  was  near  by 
and  approaching.  The  court  in  its  main  charge 
gave  all  the  law  that  was  necessary  upon  both 
of  those  questions. 

"In  so  far  as  the  record  shows,  no  one  had 
charged  that  the  deceased  was  a  trespasser  and 
had  no  right  to  travel  the  public  road  where 
it  intersected  and  crossed  the  railroad  track, 
and  therefore  it  was  unnecessary  for  the  court 
to  inform  the  jury  of  deceased's  right  in  that 
respect.  But  the  charge  in  question  was  not 
properly  framed  to  give  the  jury  correct  and  ac- 
curate knowledge  upon  that  subject. 

"As  bearing  upon  the  question  of  negligeoce 
charged  against  railroad  companies  in  the  op- 
eration of  their  trains,  our  Supreme  Court  has 
frequently  said  that  railroads  have  no  exclu- 
sive right  to  the  use  of  their  tracks  where  they 
cross  public  highways;  that  the  public  h'ave  the 
right  to  travel  such  highways,  and  in  so  dolus 
to  cross  railroad  tracks;  and  tbat  the  law  im- 
poses upon  those  operating  railroad  trains  the 
duty  of  exercising  due  care  to  prevent  injury 
to  persons  who  may  be  so  traveling.  And  in 
considering  the  question  of  nesligence  on  the 
part  of  the  railroad  company,  it  is  not  improper 
to  give  such  charge,  if  it  is  so  framed  as  to 
limit  it  to  tbat  question. 

"The  charge  now  under  consideration  was 
not  restricted  to  a  consideration  of  the  question 
of  the  defendant's  negUgence,  and  the  jury  had 
the  right  to  consider  it  in  determining  the  ques- 
tion of  contributory  negligence.  And  when  so 
considered,  and  in  view  of  the  fact  that  it  spe- 
cifically deidared  that  Hr.  ColUns  had  an  equal 
right  to  travel  on  the  dirt  road  at  the  .inter- 
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section  of  the  railroad  as  the  railroad  had  to 
run  ita  trains  on  its  tracks  at  that  point,  the 
jury  may  have  condnded  that  the  charge  meant 
that  as  Collins  had  such  right,  proof  of  the  fact 
that  he  knowingly  and  willfully  ran  bis  aoto- 
znobile  apon  the  track  at  a  time  when  he  must 
have  known  that  it  was  very  dangerons  to  do 
80  would  not  defeat  the  plaintiffs'  right  to. re- 
cover. *  *  *  Of  coarse,  it  is  not  true  in  ei- 
ther law  or  reason,  that  when  a  person  is.  trar- 
eling  a  public  highway  which  crosses  a  railroad 
track,  such  person  and  the  railroad  each  have 
the  right  to  pass  the  intersection  at  the  same 
time,  tinder  snch  circnmstances,  and  in  the 
very  aaturtf  of  things,  one  or  the  olher  most 
have  the  right  of  precedence,  because  they  can- 
not both  occupy  the  point  of  intersection  at  the 
same  time. 

"Such  right  of  precedence  is  not  fixed  by  stat- 
ute in  this  state,  bat,  generally  speaking,  com- 
mon sense  and  public  welfare  dictate  that  it 
should  be  accorded  to  railroad  trains;  and  it 
is  a  matter  of  common  knowledge  that,  as  a 
general  rule,  the  traveling  public  recognise  and 
accord  such  right  of  precedence  to  approaching 
trains.  We  do  not  state  this  as  a  rule  of  law 
to  be  given  in  charge  to  juries,  though  the  writ- 
er, speakinig  for  himself  only,  believes  that  it 
should  be.    •  •  •    •  " 

Counsel  tor  appellees  In  this  case  contend, 
among  other  things,  that  the  charge  con- 
demned la  Baker  v.  Collins  was  materially 
different  from  the  charge  here  complained  of 
by  appellant,  but  we  cannot  agree  with  coun- 
sel for  appellees  that  there  is  any  material 
differ^ce  between  the  two  charges  as  to 
their  effect  upon  a  Jury  in  determining  the 
issue  of  contributory  negligence.  After  con- 
sidering most  carefully  the  evidence  In  this 
case  bearing  upon  the  issue  of  contributory 
negligence  r^ed  upon  by  appellant,  we  are 
onable  to  escape  the  conclusion  that  the 
charge  complained  of  was  highly  calculated 
to  cause  the  jury  in  this  case  to  acquit  Phil- 
lip Patella  of .  contributory  negligence,  and 
that  it  very- probably  did  cause  the  Jury  to  so 
acquit  him,  and  we,  therefore,  hold,  after 
*very  much  consideration  of  the  question,  that 
the  giving  of  the  charge  complained  of  was 
error  on  the  part  of  the  trial  court  for  which 
the  judgment  In  this  case  $hould  be  revers- 
ed. See  Stafford  v.  Chippewa,  etc.,  Ry.  Co., 
110  Wis.  331,  85  N.  W.  1036;  Austin,  etc., 
Ry.  Co.  V.  Faust,  63  Tei.  Civ.  App.  91, 133  S. 
W.  451. 

The  charge  complained  of  was  nbt  only  cal- 
culated to  cause  the  Jury  to  render  a  ver- 
dict acquitting  Phillip  Patella  of  contribu- 
tory negligence,  but  It  was  also  highly  calcu- 
lated, we  think,  to  cause  the  jury  to  find  that 
an>ellant's  motorman  discovered  Phillip  Pa- 
tella's perilous  position  in  time  to  have  pre- 
vented injuring  him,  and  that  after  such  dis- 
covery the  motorman  failed  to  do  so,  and  for 
that  reason  also  the  charge  should  not  have 
been  given,  even  if  the  Issue  of  discovered 
peril  were  in  this  case,  as  developed  on  the 
trial  below.     We  have  concluded,  however. 


that  the  issue  of  discovered  peril  was  not 
made  by  the  evidence  adduced  upon  the  trial 
below,  and  shall  now  discuss  that  point. 

Without  stating  the  evidence  of  any  of  the 
witnesses  separately,  we  shall  state,  substan- 
tially, what  the  material  undisputed  evidence 
was,  as  a  whole,  bearing  upon  the  Issue  of 
discovered  peril.  Appellant's  motorman,  ac- 
cording to  the  undisputed  testimony,  saw 
Patella's  automobile  traveling  north  on 
Broadway  boulevard  at  a  distance,  at  least, 
as  far  as  290  feet  from  the  crossing  of  that 
street  by  appellant's  track  where  the  accident 
occurred,  and  appellant's  motorman  could 
see,  and  did  see,  the  automobile  as  It  proceed- 
ed along  the  entire  distance  of  260  feet  up 
Broadway  in  the  direction  of  the  crossing, 
and  some  of  the  testimony,  especially  that  of 
Mrs.  AInsworth,  was  to  the  effect  that  while 
the  automobile  was  traveling  in  the  direction 
of  the  crossing,  and  after  It  had  gotten  with- 
in 250  feet  thereof,  the  whistle  on  appellant's 
Interurban  car  was  sounded  repeatedly  and 
almost  continuously  up  to  the  time  the  colli- 
sion took  place.  Mrs.  AInsworth  also  testified 
that  she  saw  no  change  in  the  speed  of  the 
automobile  after  she  discovered  it  at  the 
point  of  about  250  feet  from  the  crossing  un- 
til It  practically  reached  the  crossing,  and 
that  she  did  not  see  any  of  the  occupants  of 
the  automobile  look  in  the  direction  of  the 
approactilng  Interurban  car.  Practically  the 
same  character  of  testimony  was  given  by 
Mrs.  Langham.  The  automobile  In  which  Pa- 
tella and  bis  companions  were  riding  was  a 
Hudson  make,  and  the  evidence  shows  that 
Hudson  automobiles,  in  proper  working  or- 
der, as  this  car  was  at  the  time,  when  going 
at  a  speed  of  8  or  10  miles  an  hour,  could  be 
stopped  in  8  or  9  feet,  and  when  going  at 
a  Speed  from  6  to  8  miles  an  hour  could  be 
stopped  In  6  or  8  feet.  The  evidence  also 
showed  that  the  automobile  was  an  open  car, 
and  there  was  nothing  about  the  car  itself  to 
prevent  the  occupants  from  seeing  the  ap- 
proach of  appellant's  Interurban  to  the  cross- 
ing had  they  looked  In  that  direction.  The 
evidence  further  shows  that  the  occupants  ,of 
the  car  were  doing  nothing  out  of  the  ordi- 
nary while  driving  along  In  the  direction  of 
the  crossing,  but  were  conversing  and  acting 
as  persons  usually  do  in  driving  along. 

Appellant's  motorman,  Pennington,  testi- 
fied, substantially,  that  he  first  discovered 
the  automobile  traveling  north  on  Broadway 
when  It  was  about  250  feet  from  the  crossing 
in  question,  and  that  in  his  opinion  the  au- 
tomobile was  traveling  about  6  or  8  miles  an 
hour,  and  that  he  kept  his  eyes  on  the  auto- 
mobile as  the  Interurban  approached  ttie 
crossing,  and  that  from  the  speed  at  which 
the  automobile  was  traveling,  he,  the  motor- 
man,  thought  that  the  automobile  was  going 
to  stop  before  going  on  the  crossing,  and  that 
he  never  discovered  anything  from  the  ac- 
tions of  the  occupants  of  the  automobile  that 
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Indicated  anything  to  the  contrary,  or  that 
they  were  unaware  of  the  approach  of  the  In- 
terurban  car,  luitil  the  automobile  was  with- 
in 25  or  30  feet  of  the  crossing,  at  wtiich  time 
one  of  the  occupants  of  the  automobile  raised 
up  and  waved  his  hand  at  the  interurban 
car,  and  that  at  that  Instant  the  Interurban 
car  was  then  within  150  feet  or  about  that 
distance  from  the  crossing,  and  that  it  was 
impossible  to  then  stop  the  interurban  car  or 
so  check  Its  speed  as  to  prevent  the  collision 
at  the  crossing.  The  undisputed  testimony 
further  showed  that  the  interurban  car  was 
running  at  a  speed  between  40  and  50  miles 
an  hour  as  it  approached  the  crossing  in 
question,  and  the  motorman  testified  that  In 
going  at  that  rate  of  speed  It  would'  require 
a  distance  of  between  400  and  600  feet  to 
stop  the  car.  There  was  one  witness  who 
testified  for  appellees,  to  the  effect  that  an  in- 
terurban car  ought  to  be  stopped,  going  at  a 
rate  of  speed  of  35  or  40  miles  an  hour,  with- 
in 250  or  300  feet,  but  he  also  stated  that  he 
had  never  operated  an  interurban  car,  but 
was  only  basing  his  opinion  upon  his  expe- 
rience as  a  locomotive  engineer,  and  that  he 
thought  that  an  interurban  car  such  as  ap- 
pellant's in  this  case  could  be  stopped  about 
as  soon  as  a  light  train,  and  that  from  his  ex- 
perience as  an  engineer  of  many  years,  a 
light  train  could  be  stopped,  by  proper  appli- 
cation of  the  air  brakes,  when  going  at  a  rate 
of  35  or  40  miles  an  hour,  within  250  or  300 
feet.  This,  we  say,  is  about  the  substance  of 
the  testimony  of  appellees'  witness  Mlddleton 
on  this  point. 

The  collision  occurred  In  broad  open  day- 
light, at  about  3:15  in  the  afternoon,  and  the 
interurban  car,  at  the  time  of  the  collision, 
was  running  on  its  schedule  time.  The  mo- 
torman further  testified  that  he  had  often 
observed  persons  approaching  the  crossing  in 
automobiles,  and  that  as  a  usual  thing  such 
persons  would  bring  their  cars  to  a  stop  when 
the  interurban  was  approaching  the  crossing, 
and  permit  the  interurban  to  pass,  and  that 
on  a  number  of  occasions  persons  driving  au- 
tomobiles would  drive  up  sometimes  within  5 
feet  of  the  track  and  then  stop  the  automo- 
bile and  permit  the  Interurban  to  pass,  and 
that  on  that  occasion  he  saw  notMng  in  the 
conduct  of  the  occupants  of  tbe  car  that  in- 
dicated to  him  that  they  would  try  to  go  over 
the  crossing  in  question  ahead  of  the  inter- 
urban, or  that  they  were  unaware  of  the  ap- 
proach of  the  interurban  to  the  crossing  at 
the  time,  until,  as  stated  above,  some  one  In 
the  automobile,  when  the  same  was  within 
25  or  30  feet  of  the  crossing,  raised  up  and 
waved  his  hi^nd  in  the  direction  of  the  ap- 
proaching Interurban.. 

The  testimony  in  the  record  shows,  we 
think,  without  reasonable  dispute,  that  the 
whistle  on  the  interurban  was  capable  of  be- 
ing heard  on  an  ordinary  day  for  more  than 
a  mile,  and,  according  to  the  testimony  of 


Mrs.  Ainsworth  and  Mra  Langham,  the  whis- 
tle on  the  Interurban  on  the  day  in  question 
was  distinctly  heard  by  them  when  it  blew  at 
a  distance  of  between  400  and  600  yards 
south  of  the  crossing,  back  near  the  woods  in 
the  direction  of  Galveston,  and  before  the  in- 
terurban was  in  sight. 

There  can  be  no  question,  from  the  positive 
evidence  in  this  case,  that  the  motorman  on 
the  interurban  could  reasonably  expect  that 
the  occupants  of  the  car  heard  the  alarm  giv- 
en by  the  whititle  as  the  interurban  was  ap- 
proaching' the  crossing,  because  the  positive 
evidence  In  the  case  makes  it  too  plain  for 
argument  that  this  whistle  could  be  heard 
more  than  a  mile  away. 

The  evidence  also  shows  that  there  was  the 
usual  crossing  sign  at  the  crossing  where  the 
accident  occurred,  containing  the  words, 
"Railroad  Crossing,"  and  that  this  sign  was 
facing  the  occupants  of  the  automobile  as 
they-  approached  the  crossing. 

Now,  Patella's  companions  in  the  automo- 
bile each  testified,  as  we  have  stated  in  the 
beginning,  that  they  neither  heard  nor  saw 
appellant's  interurban  car  as  it  approached 
the  crossing  in  question  until  it  was  'dUcor- 
ered  by  Herzog,  who  was  sitting  on  the  rear 
seat  of  the  automobile,  at  a  time  when  the 
interurban  was  only  25  or  30  feet  from  Mm 

Now,  from  this  evidence,  substantially  stat- 
ed, it  is  the  contention  of  counsel  for  appel- 
lees that  the  Issue  of  discovered  peril  was  in 
the  case,  and  that  the  trial  court  properly 
submitted  it  for  the  consideration  of  tbe  Ju- 
ry, and  that  the  evidence  is  sulficient  to  war- 
rant the  fiuding  of  the  jury  that  appellant's 
motorman  actually  discovered  Phillip  Patel- 
la's peril  or  danger  as  he  approached  the 
crossing  in  question  In  time  to  have  prevent- 
ed injuring  him  by  the  means  then  at  the 
command  of  the  motorman,  and  that  he  fail- 
ed to  use  such  means,  and  that,  therefore, 
the  judgment  should  be  affirmed,  regardless 
of  Patella's  contributory  negligence,  if  there, 
was  such,  and  regardless  of  any  error,  if  any, 
touching  the  issue  of  contributory  DegUgen<«. 

Of  course,  if  the  evidence  were  sutBeient  to 
show  that  appellant's  motorman  actually  dis- 
covered that  Phillip  Patella  was  in  imminent 
peril  as  be  approached  the  crossing  in  ques- 
tion, and  that  such  discovery  was  made  by 
appellant's  motorman  at  such  time  when  he 
could,  by  the  use  of  all  means  then  at  hand, 
consistent  with  the  safety  of  appellant's  car 
and  the  persons  thereon,  have  prevented  the 
collision  which  resulted  in  Patella's  death, 
and  failed  to  do  so,  then  appellant  was  liable 
for  the  death  of  Phillip  Patella,  regardless  of 
contributory  negligence  on  his  part. 

t4]  Counsel  for  appellees  base  their  con- 
tention' of  discovered  peril  mainly  upon  the 
fact,  as  shown  by  tlie  undisputed  evidence, 
that  none  of  the  occupants  of  the  automobile 
Indicated  to  the  motorman  on  the  Interurbau 
that  they  heard  the  alarm  whistle  which  was 
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being  given  as  the  car  and  tlie  automobile 
were  approaching  the  crossing.  Certainly, 
the  occupants  of  tlie  automobile  were  In  no 
Imminent  or  actual  peril  while  traveling 
along  Broadway  boulevard  In  thp  direction 
of  the  crossing,  unless  tbey  were.  In  fact, 
unaware  of  the  near  approach  of  appellant's 
Interurban  car  to  that  crossing,  because  cer- 
tainly it  must  be  presumed  that  tbey  would 
not  attempt  to  go  upon. the  crossing  and  risk  a 
collision  with  the  approaching  Interurban  if 
they  were  aware  of  its  approach.  Therefore 
the  only  thing  that  could  hare  constituted 
peril  or  danger  to  the  occupants  of  the  auto- 
mobile in  approaching  the  crossing  as  they 
did  was  their  Ignorance  of  the  approach  of 
the  Interurban,  and  unless  appellant's  motor- 
man  was  aware  of  or  realized  that  the  oc- 
cupants of  the  automobile  did  not  hear  the 
whistle  on  the  Interurban  and  were  not  aware 
of  its  approach  to  the  crossing,  and  that  they 
would  not  probably  stop  or  look  or  listen  be- 
fore going  over  the  croesiug,  be  did  not  actu- 
ally know  that  the  occupants  of  the  automo- 
bile ^were  in  any  danger  or  'periL  Now, 
counsel  for  appellees  contend  tbat  the  fact 
that  the  occupants  of  the  automobile  failed 
to  indicate  to  the  motorman,  by  any  action 
on  their  part,  that  they  heard  the  alarm 
whistle  was  of  itself  suflBclent  to  apprise  the 
motorman  and  cause  him  to  realize  and  know, 
and  compel  him  to  act  upon  such  knowledge, 
that  the  occupants  of  the  automobile  had  not 
beard  the  alarm  whistle,  and  were  ignorant 
and  unaware  of  the  approach  of  the  inter- 
urban to  the  ciossliig.  In  this  contention  we 
cannot  agree  with  the  able  counsel  for  ap- 
pellees. 

In  support  of  their  contention  that  the  is- 
sue of  discovered  peril  was  in  the  case,  coun- 
sel in  their  brief  have  cited  several  cases 
by  the  appellate  courts  of  this  state,  among 
them  H.  A  T.  O.  By.  Co.  v.  Ptan,  101  Tex.  511, 
109  8.  W.  918 ;  Railway  Co.  v.  Mann,  46  Tex. 
Civ.  App.  276,  102  S.  W.  442,  and  Galveston 
Electric  Co.  v.  Antonlni,  152  S.  W.  845.  It  Is 
the  contention  of  connsel  for  appellees  that 
these  three  cases  specifically  mentioned  are 
practically  parallel  with  the  case  at  bar  on 
the  issue  of  discovered  peril.  In  order  to 
^et  at  the  facts  in  the  Finn  Case,  reference 
must  be  had  to  the  opinion  of  the  Court  of 
Civil  Appeals  In  that  case,  reported  in  107 
S.  W.  94,  because  the  opinion  of  the  Supreme 
Court  in  that  case  does  not  recite  the  facts, 
but  merely  refers  to  the  opinion  of  the  Court 
of  Olvll  Api)eals  for  the  facts.  All  three  of 
these  cases,  as  well  as  all  others  cited  by 
connsel  for  appellees,  recognize  the  rule  In 
this  state  to  the  effect  that  a  recovery  cannot 
be  had  against  a  railway  or  street  car  eom- 
paay  upon  the  doctrine  or  principle  of  dis- 
covered peril  in  the  absence  of  proof  that 
«ach  company's  employfe  or  servants  actu- 
ally discovered  the  perilous  position  of  the 
person  injarefi  at  sncb  time  that  tbe  apetti; 
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tives  or  servants  of  such  company  could  have 
prevented  the  Injury  by  the  proper  use  of 
all  means  then  at  their  command.  T.  &  P. 
Ry.  Co.  V.  Breadow,  90  Tex.  26,  36  S.  W. 
410 ;  Morgan  &  Bros.  v.  M.,  K.  &  T.  Ry.  Co., 
108  Tex.  331,  193  S.  W.  134;  Galveston  Elec- 
tric Co.  V.  Swank,  188  S.  W.  705 ;  San  An- 
tonio Traction  Co.  v.  Kelleher,  48  Tex.  Civ. 
App.  421,  107  S.  W.  64 ;  SchafC  v.  Gooch.  218 
S.  W.  783,  and  many  other  cases  might  be 
cited  upon  the  point.  But  counsel  for  ap- 
pellees do  not  deny  the  rule  as  we  have  stated 
It,  but  contend  that  the  evidence  in  this  case 
was  sufficient  to  raise  the  issue  of  discovered 
peril,  and  to  warrant  the  finding  of  the  Jury 
In  appellees'  favor  on  the  Issue,  because  they 
say  that,  when  the  occupants  of  the  automo- 
bile failed  to  Indicate,  by  some  sign  or  other- 
wise, that  they  had  heard  the  alarm  whistles, 
which  were  so  frequently  repeated  by  ap- 
pellant's motorman,  the  motorman  then 
realized  and  actually  knew  that  the  occu- 
pants of  the  automobile  were  unaware  of 
the  Interurban's  approach,  and  tbat  they 
would  probably  and  Mkely  go  onto  the  cross- 
ing and  collide  with  the  interurban  car. 

If  we  should  sustain  counsel's  contention 
in  this  connection,  we  would  be  virtually 
holding  tbat  any  person,  driving  an  auto- 
mobile approaching  a  railroad  or  street  car 
crossing,  and  near  thereto,  who  falls  to  in- 
dicate to  those  in  charge  of  an  approaching 
railroad  engine  or  street  car,  which  is  giving 
signals  of  its  approach  to  the  crossing,  that 
such  driver  of  the  automobile  heard  such 
signals  while  approaching  the  crossing,  was 
in  actual  peril  or  danger  of  collision  at  such 
crossing,  and  that  if  a  collision  at  the  cross- 
ing should  follow,  and  it  should  be  shown 
that  the  operatives  of  the  railroad  engine  or 
street  car  failed  to  use  all  means  then  at 
command  to  prevent  the  collision,  the  injured 
party  would  be  entitled  to  recover  damages, 
regardless  of  any  and  all  negligence  on  bis 
part.  We  cannot  subscribe  to  such  a  doc- 
trine,  because  we  think  it  would  be  most  un- 
reasonable, and  would  seriously  hamper  and 
Interfere  with  the  discharge  of  the  duties 
owed  by  railroad  and  street  car  companies 
to  the  public.  Such  companies  must  operate 
their  trains  and  cars  in  accordance  with  fixed 
and  regular  schedules,  and  in  the  very  na- 
ture of  things  they  cannot  be  required  or 
expected  to  so  run  and  operate  their  trains 
and  cars  as  will  permit  private  individuals 
to  cross  over  their  tracks  in  such  manner 
and  at  such  rate  of  speed  as  tbey  may  be 
pleased  to  go,  and  the  engineer  in  charge  of 
a  mllroad  engine,  or  the  motorman  of  an 
interurban  street  car,  ought  not  to  be  held 
to  have  actual  knowledge  that  the  driver 
of  an  automobile  approaching  a  public  cross- 
ing was  ignorant  of  an  approaching  train  or 
car  to  the  crossing  merely  because  the  driver 
of  the  automobile  fails  to  respond  in  some 
way  to  warning  signals  given  by  the  engineer 
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or  motorman.  And  especially  should  the 
motorman  In  this  case  not  be  held  to  have 
had  actual  knowledge  of  such  ignorance  on 
the  part  of  Phillip  Patella  or  those  In  the 
automobile  with  him,  which  Ignorance  alone 
must  constitute  any  peril  or  danger  that  the 
occupants  of  the  automobile  were  in,  in  ap- 
proaching the  crossing  in  question,  because 
the  automobile  was  going  at  a  very  slow 
rate  of  speed,  which,  according  to  Patella's 
companions  who  testified  In  the  case,  did  not 
exceed  10  miles  an  hour,  and  the  proof  show- 
ed that  the  automobile  going  at  that  rate  of 
speed  could  have  Iteen  stopped  within  8  to 
10  feet,  and  during  all  the  time  that  the  auto- 
mobile was  approaching  the  crossing  the 
proof  Is  undisputed  that  the  motorman  on 
the  Interurban  was  blowing  a  whistle  that 
the  people  in  that  vicinity  could  hear  a  mile 
or  more,  and  there  was  nothing  in  the  con- 
duct of  the  occupants  of  the  automobile, 
other  than  their  failure  to  respond  to  the 
motorman's  signals,  that  they  were  unaware 
of  the  approach  of  the  interurban  car.  Pen- 
nington, appellant's  motorman,  in  this  con- 
nection, testified  as  follows: 

"I  saw  the  automobile  as  it  came  around  the 
palm  groTe.  The  car  (meaning  the  automobile) 
was  driving  glow.  •  •  •  The  automobile  was 
running  6  or  8  miles  an  hour  as  it  was  coming 
op  the  drive.  It  looked  like  it  was  going  to 
stop  at  the  speed  it  was  going.  •  •  •  When 
I  got  close  to  the  crossing  one  man  stood  up 
and  waved  bis  hand  at  me.  They  were  25 
or  30  feet  from  the  crossing  when  he  did  this. 
I  was  somewhere  about  150  feet  from  them  at 
that  time,  I  reckon." 

In  the  case  of  Austin  Street  Railway  Co. 
V.  Faust,  63  Tex.  Civ.  App.  91,  138  S.  W.  449, 
the  Court  of  Olvll  Appeals  used  this  Ian- 
gnage: 

"From  the  fact  that  people  usually  recognize 
and  act  upon  this  preferential  right  ot  the  car 
Imeaning  street  car],  the  motorman  may  well 
assume  that  it  wOT  be  recognized  and  acted  up- 
on in  a  given  instance,  until  there  is  something 
to  reasonably  indicat*  the  contrary." 

What  waa  ttiere  in  the  comdact  of  the 
young  men  lia  the  automobile  with  PblUlp 
Patella  to  indicate  that  they  intended  to 
drive  over  the  crossing  ahead  of  the  inter- 
urban car?  In  this  connection  see,  also,  Ft 
Worth  &  Denver  City  Ry.  Co.  v.  Shelter,  94 
Tex.  199,  59  S.  W.  533 ;  Ft  Worth  A  Denver 
City'Ry.  Co.  v.  Harrison,  163  a  W.  332;  New 
York  Central  &  H.  Ry.  Oo.  v.  Maidment,  168 
Fed.  21,  93  C.  C.  A.  413,  21  L.  R.  A.  (N.  S.) 
794. 

Before  concluding  on  this  point  we<tvill 
say  that  we  have  read  carefully  every  au- 
thority dted  by  counsel  for  appellees  in  sup- 
port of  their  contention  that  the  issue  of 
discovered  peril  was  In  this  case,  but  after 
doing  so,  we  have  concluded  that  neither  of 
them  is  parallel  in  its  facts  to  this  caae  on 
the  issue  of  discovered  peril  but  on  the  con- 


trary each  of  them  Is  easily  distlngalshable 
in  Its  facts  from  the  present  case;  and  we 
would  be  pleased  to  let  this  opinion  show 
such  distincUon  were  it  not  for  the  fact  that 
It  would  carry  this  opinion  to  too  great 
length.  This  court  Is  unanimously  of  the 
opinion  that  the  issue  of  discovered  peril 
was  not  In  this  case,  and  therefore  appel- 
lant's assignment  of  error  challenging  the 
action  of  the  court  in  submitting  that  Issue, 
and  the  finding  of  the  Jury  upon  that  issue, 
as  being  unsupported  by  the  evidence,  are 
sustained. 

[H  Over  objection  of  appellant  the  trial 
court  submitted  as  an  issue  for  the  Jury's 
determination  this  Issue: 

"Was  or  waa  not  the  interurban  car  in  qnes- 
tion,  under  the  circumstances,  equipped  with  a 
wliistle  or  other  device  that  would  have  emitted 
or  carried  sufficient  sound  to  properly  warn 
people  using  such  crossing?" 

The  Jnry  answered  that  appellant's  car 
was  not  so  equipped.  The  action  of  the  court 
in  submitting  this  Issue  Is  made  the  basis 
of  the  sixth  assignment  of  error.  The  con- 
tention of  appellant  is  that  there  was  no  evi- 
dence raising  such  Issne  and  that  there- 
fore the  court  was  unauthorized  to  submit  it 
for  the  Jury's  determination.  We  sustain 
the  assignment 

It  is  true  that  Patella's  companions  in  ttie 
automobile  at  the  time  of  the  accident  testl- 
fled  that  none  of  them  heard  the  whistle  on 
appellant's  car,  but  none  of  them  testtfled 
positively  that  the  whistle  was  not  blown, 
nor  did  any  of  them  undertake  to  state  any 
fact  from  whldi  the  Juty  might  have  reason- 
ably inferred  that  the  whistle  used  on  the 
car  was  InsuflScient  to  pr<^rly  warn  people 
using  the  crossing.     On  the  other  hand  it 
was  shown  by  the  positive  testimony  of  Mrs. 
Alnsworth  and  Mrs.  Cunningham  whidi  waa 
introduced  by  appellees  that  this  whistle  on 
appellant's  car  was  capable  of  being  beard, 
under  ordinary  conditions  of  weather  for  a 
mile  or  more  and. as  said  by  one  of  them, 
the  whistle  on  this  car  was  considered    a 
clock,  the  car  making  its  trips  every  hour,  aod 
thereby  afforded  to  the  witness  a  falrty  ac- 
curate timepiece.     Both  of  these  witnessee, 
Mrs.  Cunningham  and  Mrs.  Alnsworth,  lived 
several  blocks  from  appellant's  track  in  the 
town  of  Parte  Place,  and  on  the  very  occasion 
In  questfon,  as  the  car  was  approaching  tbe 
crossing  from  Galveston  and  while  still  some 
500  or  600  yards  south  of  where  the  acci- 
dent  occurred    this    whistle   was    distinctly 
heard.    It  may  be  true,  as  one  of  the  appel- 
lees' witnesses  said,  that  the  whistle  was  not 
as  strong  as  that  of  a  steam  whistle  on  a 
locomotive  engine,  and  yet  It  would  not  fol- 
low from  that  fact  that  this  whistle  was  in. 
sufficient  in  volume  or  sotmd  to  apprise  per- 
sons   using    crossings    over    the   interurban 
track  of  the  approach  of  appellant's  car.     To 
req^ire  interurban  cars  to  be  equipped  wltta 
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Bucb  powerfol  whistles  and  bells  as  are  ns- 
nally  used  upon  locomotlTe  engines  on  rail- 
roads would  perhaps  constitute  a  source  of 
great  annoyance  on  many  occasions.  For 
Instance,  an  Interurban  car  running  through 
the  pt^nlar  streets  of  the  city  of  Houston 
and  dty  of  OalTeston  with  a  whistle  shriek- 
ing like  that  on  an  ordinary  locomotive  en- 
gine would  hardly  -be  expected,  and  i)erhaps 
not  tolerated,  by  the  people  of  the  city,  and 
we  think  that  because  this  wbisUe  on  appel- 
lant's interurban  did  not  have  the  volume 
or  carry  as  far  as  that  on  a  locomotive  en- 
gine ought  to  be  considered  no  evidence  that 
amieUanfs  whistle  on  this  car  was  insuffl- 
dent  Tor  the  pari)ose  of  giving  warning  to 
persons  at  a  crossing.  Of  course,  we  would 
not  reverse  the  case  because  of  the  submis- 
sion of  that  issue,  since  the  whole  case  was 
submitted  upon  special  Issues,  but  upon  an- 
other trial,  if  the  evidence  as  to  the  sufBclency 
of  the  whistle  should  be  the  same,  or  prac- 
tically so,  the  court  should  not  submit  that 
Issue  to  the  jury. 

The  seventh  assignment  points  out  no  prej- 
udicial error,  and  it  Is  overruled. 

The  eighth  assignment  complains  of  the 
action  of  the  court  in  submitting  to  the  Jury 
the  issue  of  discovered  peril,  and  from  what 
we  have  said  above  it  follows  that  the  as- 
signment must  be  sustained,  because  no  such 
issue  was  In  the  case. 

The  ninth  assignment  complains  of  the 
form  of  the  issue  of  discovered  peril,  as  sub- 
mitted to  the  Jury.  It  is  unnecessary  to  dis- 
cuss that  matter,  because  the  issue  of  dis- 
covered peril  could  not  have  properly  gone 
to  the  Jury  in  any  form. 

[6]  There  was  no  error  in  the  submission 
of  issue  No.  11,  whldi  is  made  the  basis'  of 
appellant's  tenth  assignment.  Appellant's 
counsel  are  mistaken  in  what  seems  to  be 
the  view  that  issue  No.  11  involved  the  is- 
»ue  of  discovered  peril.  Without  discussing 
that  matter,  owing  to  the  length  of  this  opin- 
ion, we  simply  overrule  the  assignment,  be- 
cause the  Issue  there  submitted  was  proper- 
ly pleaded,  and  Qiere  was  evidence  in  sup- 
port thereof. 

The  eleventh  assignment  of  error,  which 
relates  to  the  same  matter,  Is  overruled  for 
the  same  reason. 

[7]  The  twelfth  assignment  of  error  com- 
plains of  the  action  of  the  trial  court  in  ad- 
mitting evidence,  over  the  objection  of  ap- 
pellant, that  there  was  not  maintained  at  the 
crossing  in  question  a  watchman  or  some 
character  of  an  automatic  crossing  warning 
or  device  at  the  crossing  where  the  accident 
happened.  It  is  contended  by  appellant  In 
this  connection  that  there  was  no  evidence 
showing  that  the  crossing  where  the  acci- 
dent occurred  was  extrahazardous  or  extra- 
dangerous,  and  that  therefore  no  negligence 
conld  be  predicated  upon  the  failure  of  ap- 


pellant to  keep  a  watchman  or  other  auto- 1  speed. 


matlc  device  for  warning  persons  at  that 
crossing.  It  seems  to  be  settled  by  the  au- 
thorities that  railroad  companies  and  street 
car  companies  can  only  be  held  negligent  for 
failure  to  keep  a  watchman  or  maintain  oth- 
er warning  devices  at  crossings  where  the 
circumstances  surroimding  the  same  are 
such  as  to  make  such  crossing  extrahazard- 
ous or  extradangerous.  We  see  nothing  In 
the  evidence  in  this  record  from  which  It 
could  be  reasonably  concluded  that  the  cross- 
ing where  the  accident  in  question  occurred 
wa^  extrahazardous  or  extradangerous.  It 
is  true,  as  claimed  by  appellees,  that  the 
little  town  of  Park  Place  was  Incorporated, 
but  the  proof  also  shows  that  there  were 
only  about  100  families  in  the  town,  and  as 
we  see  the  evidence  in  this  record,  there  Is 
practically  nothing  at  or  near  the  crossing 
in  question  that  could  be  said  to  constitute 
any  considerable  obstruction  to  tlie  view  of 
approaching  cars.  M.,  K.  &  T.  Ry.  Co.  v. 
Magee,  82  Tex.  620,  60  S.  W.  1013.  Upon  an- 
other trial,  the  matters  here  complained  of 
should  be  obviated. 

The  thirteenth  assignment  challenges  the 
verdict  as  being  excessive.  It  Is  unneces- 
sary and  perhaps  would  be  improper  to  pass 
upon  this  assignment,  since  the  case  must  be 
reversed  for  other  reasons. 

The  fourteenth  assignment  complains  of 
the  conduct  of  the  Jury  in  the  manner  in 
which  they  arrived  at  their  verdict  It  is  un- 
necessary to  determine  the  matter,  because 
it  will  not  probably  occur  upon  another  trial. 
.  By  the  fifteenth  assignment  it  is  contended 
that  the  Judgment  should  be  set  aside  be- 
cause three  of  the  Jurors  in  the  case  were 
alien  enemies,  and  were  not  citizens  of  the 
United  States,  etc.,  and  that  these  facts  were 
unknown  to  and  could  not  have  been  "known, 
etc.,  by  appellant  at  the  time  they  were  tak- 
en upon  the  Jury.  This  matter  will  probably 
not  occur  upon  another  trial,  and  It  is  unnec- 
essary to  pass  upon  it. 

[J]  We  now  return  to  the  second,  third, 
and  fourth  assignments  of  error,  which  re- 
late to  the  refusal  of  the  trial  court  to  give 
to  the  Jury  thtee  special  charges  requested 
by  appellant,  designed  to  guide  the  Jury  in 
determining  the  issue  of  discovered  peril, 
which  the  court  had  submitted  over  appel- 
lant's objection.  The  substance  of  the  three 
charges  was  practically  the  same.  They  told 
the  Jury,  in  effect,  that  before  they  could  de- 
termine the  issue  of  discovered  peril  In  favor 
of  the  plaintiffs  the  Jury  must  find  from  the 
evidence  that  appellant's  motorman  actually 
discovered  Patella  in  a  situation  of  peril 
and  realized  his  peril,  and  that  the  motor- 
man  actually  knew  and  realized  that  Patella 
would  go  on  the  erosslng  ahead  of  the  ap- 
proaching car  and  be  injured,  before  any 
duty  would  arise  on  the  part  of  the  motor- 
man   to   stop  the   Interurban    or   check    its 


Such  charge  did  not  announce  a  cor- 
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rect  principle  at  law  relative  to  the  doctrine 
of  discovered  peril.  Had  the  evidence  been 
sufficient  to  raise  such  Issue,  It  would  have 
been  proper  to  have  Instructed  the  jury  that 
If  the  motorraan  actually  knew  that  Patella 
was  In  danger,  that  Is  to  say,  that  the  motor- 
man  actually  knew  that  Patella  was  un- 
aware of  the  approach  of  the  motorcar  to  the 
crossing,  and  that  the  motorman  realized, 
under  all  the  circumstances  then  attending, 
that  Patella  would  probably  go  upon  the 
crossing  and  a  collision  take  place,  and  that 
the  motorman,  after  having  such  knowledge 
and  so  realizing,  could  have  prevented  the 
collision,  by  use  of  means  then  at  hand,  con- 
sistent with  the  safety  of  the  interurban  car 
and  its  passengers,  and  failed  to  do  so,  then 
the  Jury  would  find  for  the  plaintiffs  on  the 
issue  of  discovered  peril,  but,  unless  they  so 
found  the  facts  to  be,  to  find  for  defendant 
on  that  issue.  Railway  Oo.  v.  O'Donnell,  99 
Tex.  636,  92  S.  W.  408 ;  Railway  Ck).  v.  Munn, 
46  Tex.  Civ.  App.  276,  102  S.  W.  442 ;  Rail- 
way Co.  v.  Finn,  101  Tex.  511. 109  S.  W.  918 ; 
Galveston  Electric  Co.  v.  Antoninl,  152  S.  W. 
845. 

We  have  said  this  much  relative  to  the 
refused  charges  because  it  may  be  that  the 
evidence  on  another  trial  will  be  such  as 
to  authorize  the  submission  of  the  issue. 
Nor  would  we  be  understood  to  mean  that 
the  Issue  of  discovered  peril  may  not  be 
raised  and  sustained  by  circumstances  when 
sufficiently  strong. 

Because  we  are  thoroughly  convinced  that 
the  fifth  assignment  already  discussed  points 
out  error  which  was  highly  prejudicial  to 
appellant  the  Judgment  will  be  reversed  and 
the  cause  remanded;   and  it  Is  so  ordered. 


GALVESTON,  H.  &  S.  A.  RY.  CO.  et  al.  v. 
PRICE.     (No.  6178.) 

(Court   of  Civil   Appeals   of   Texas.     Austin. 
March  17, 1920.    On  Motion  for  Re- 
hearing, May  12,  1920.) 

1.  Railroads  ®=3350( 1 3)— Contributory  negli- 
gence ordinarily  question  for  Jury. 

Ordinarily,  where  a  person  is  injured  on 
a  road  crossing  by  a  railroad  train,  the  question 
of  contributory  negligence  is  one  for  the  jury. 

2.  Railroads  ®=»350(  1 6)— Contributory  negfl- 
gence  In  falling  to  look  and  listen  question  for 
Jury. 

The  mere  failure  to  look  and  listen  before 
entering  on  a  railroad  track  at  a  public  cross- 
ing is  not  negligence  as  a  matter  of  law;  but 
wbetber,  under  tiie  drcumstances,  a  reasonably 
prudent  man  would  have  so  acted  is  for  the 
jury. 


3.  Appeal  and  error  9=3999(3)— lory  finding 
against  contributory  aegllgoaoe  not  disturbed. 
If  reasonable  minds  can  iflffer. 

Unless  tlie  appellate  court  can  say,  from 
all  the  undisputed  facts  and  circumstances  of 
the  case,  that  no  reasonable  mind  can  draw 
any  conclusion  except  that  plaintiff  was  negli- 
gent in  crossing  a  railroad  track  without  listen- 
ing or  looking,  the  jury's  finding  that  rach  act 
was  not  negligent  will  not  be  disturbed. 

4.  Railroads  «=>348(I0)— lary  may  flnif  free- 
dom from  negligence  in  rollanoe  on  signal 
before  starting  engine. 

Wliile  as  a  general  rule  reliance  on  dne 
care  by  the  railroad  company's  servant  does 
not  excuse  negligence  by  a  person  crossing  the 
track,  the  jury  may  find  absence  of  negligence, 
where  the  pedestrian  saw  a  train  standing  near 
the  crossing,  and  reUed  on  notice  of  starting 
the  train  by  ringing  a  bell  or  blowing  the 
whistle. 

5.  Negllgeaoe  «s3l3j5— Jary  ean  tMrm  taets 
negativing  oontribntory  negllgenoo,  whose  ex- 
istence Is  not  excluded  by  evidence. 

Where  there  were  any  facts  or  drcum- 
stances excluding  contributory  negligence,  the 
existence  of  which  was  not  excluded  by  the 
testimony,  the  jury  may  be  justified  in  indulg- 
ing the  supposition  that  such  facts  did  exist. 

6.  Railroads  «=>35a— Special  Undiags  hold  not 
to  show  contributory  negligence. 

Special  findings  tliat  a  train  was  moving 
when  deceased  stepped  on  the  track  at  a 
crossing  without  stating  whether  the  track  re- 
ferred to  was  the  one  on  which  the  train  was, 
or  another,  and  that  deceased  entered  the 
track  from  a  safe  place,  do  not  entitle  the  rail- 
road company  to  judgment,  notwithstanding  a 
finding  that  deceased  was  not  contribntorily 
negligent. 

7.  Death  <3=>99(4)— $4,000  for  death  of  has- 
band  held  not  excessive. 

A  verdict  awarding  f4,000  for  the  death  of 
plaintiff's  husband  is  not  so  excesslTe  that  a 
remittitur  will  be  ordered  to  prevent  reversal, 
sin£e  every  husband  has  for  his  wife  a  pecun- 
iary value  beyond  the  amount  of  his  earnings, 
wliich  value  can  be  assessed  by  the  jury  by 
the  exercise  of  their  best  judgment. 

8.  Trial  «=3350(3)— Spooial  issue  as  to  oara- 
ings  properly  refused  as  evWentlary. 

In  an  action  for  death  of  plaintifTa  hus- 
band, a  special  issue  as  to  the  earning  capacity 
of  deceased  was  properly  refused,  since  it  vras 
only  as  to  an  evidentiary  fact. 

On  Motion  for  Rehearing. 

9.  Railroads  <S=3350(  1 6)— Contributory  nagll- 
genoe  of  pedestrian  held  question  for  Jury. 

In  an  action  for  the  death  of  a  pedestri&n  at 
a  railroad  crossing,  contributory  negligence  Acid 
a  question  for  the  jury,  notwithstanding  evi- 
dence that  he  stepped  on  the  track  directly 
in  front  of  the  moving  train  without  looking. 

Appeal  from  District  Court,  Caldwell  Coun- 
ty ;  M.  C.  Jeffrey,  Judge. 
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Action  by  M.  S.  Price  against  the  GalTes- 
ton,  Harrlsburg  &  San  Antonio  Railway  Corn- 
puny  and  otbers.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed,  'and  motion 
for  rebearing  oyerruled. 

Page  &  Jones,  of  Bastrop,  M.  O.  Flowers, 
of  liockbart,  and  Baker,  Botts,  Parker  &  Gar- 
wood, of  Houston,  for  appellants. 

Nye  H.  Clark  and  Ifl.  B.  Coopwood,  botb  of 
Liockbart,  for  appellee. 

Findings  of  Fact. 

JESNKINS,  J.  Appellee  brought  this  suit  to 
recoTer  damages  on  account  of  the  death  of 
her  husband,  who  was  run  over  and  killed  by 
the  cars  of  appellant,  and  which  was  alleged 
to  have  occurred  by  reason  of  the  negligence 
of  appellant  The  case  was  submitted  upon 
the  following  special  Issues: 

"1.  Was  the  said  W.  T.  Price  struck  by  de- 
fendant's cars  oo  a  public  street  crossing?" 
To  which  the  Jury  answered,  "Tes." 

"2.  Was  the  bell  ringing  as  the  engine  and 
cars  approached  the  said  street  crowdng?" 
To  which  the  jury  answered,  "No." 

"3.  Were  the  parties  in  charge  of  said  train 
of  cars  guilty  of  negligence  in  running  said 
cars  over  and  killing  the  said  W.  T.  Price?" 
To  which  the  jury  answered,  "Yes." 

"4.  Did  the  parties  in  charge  of  said  train 
keep  a  lookout  ahead  of  said  train,  in  passing 
over  the  public  street  crossing  where  it  is 
alleged  said  W.  T.  Price  was  killed,  to  see  that 
no  one  was  on  said  crossing  and  in  danger  of 
being  injured  by  said  train?"  To  which  the 
jury  answ^ed,  "No." 

"5.  If  the  parties  in  charge  of  said  train  had 
kept  a  lookout  in  front  of  said  train  in  cross- 
ing said  street  crossing,  could  they  have  dis- 
covered the  danger  of  said  W.  T.  Price,  by  the 
ezerdse  of  ordinary  care  as  that  term  has 
been  defined,  in  time  to  have  prevented  killing 
him?"     To  which  the  jury  answered,  "Yes." 

"&  Was  there  any  obstruction  to  prevent  de- 
ceased from  seeing  the  engine  and  coal  car 
ahead  of  it,  when  he  approached  the  track 
from  the  north?"  To  wliich  the  jury  answered, 
"No." 

"7.  Did  deceased,  W.  T.  Price,  stop,  look,  and 
listen  for  a  train  of  ears  before  entering  upon 
defendant's  track?"  To  which  the  jury  an- 
swered, "No." 

"&  Was  the  deceased,  W.  T.  Price,  guilty  of 
contributory  negligence,  as  that  term  has  been 
defined?"    To  which  the  jury  answered,  "No." 

"9.  Did  the  defendants  and  their  employte 
use  and  exercise  ordinary  care,  as  that  term 
is  herein  defined,  to  prevent  injury  to  persons 
who  might  be  passing  over  said  street  crossing, 
as  they  were  approaching  said  crossing?"  To 
which  the  jury  answered,  "No." 

"10.  Was  there  a  brakeman  or  hrakemen  on 
the  west  end,  on  the  south  side  of  the  car  that 
struck  said.W.  T.  Price,  and  at  the  time  the 
said  Price  was  so  struck?"  To  which  the  jury 
answered,  "No." 

"11.  What  sum  of  money,  if  paid  now,  would 
fairly  compensate  the  plaintiff  for  the  pecuni- 
ary loss,  if  any,  sustained  by  her  by  .reason  of 
the  death  of  her  husband?"  To  which  the  Jury 
mswered,  "94,000." 


At  the  request  of  appellant,  the  court  gave 
the  following  special  charge: 

"Gentlemen  of  the  Jury:  You  are  charged 
that  IE  you  believe  from  the  evidence  that  said 
W.  T.  Price,  when  he  was  struck  by  said  car, 
was  west  of  the  street  crossing,  then  he  was  a 
trespasser  on  the  property  of  defendant,  and 
the  trainmen  operating  said  train  owed  said 
W.  T.  Price  no  duty  to  exercise  ordinary  care 
to  prevent  his  injury,  and  if  you  so  find  you 
will  return  a  verdict  for  the  defendants." 

Also,  at  the  request  of  appellant,  the  ooiurt 
submitted  the  following  special  issues: 

"1.  Was  said  coal  car  and  engine  moving  at 
the  time  said  W.  T.  Price  entered  upon  the 
track  of  defendant,  and,  if  so,  did  said  Price 
step  immediately  in  front  of  said  car  and  en- 
gine?"   To  which  the  jury  answered,  "Yes." 

"2.  Was  the  hell  ringing  just  prior  to  the 
time  of  the  accident,  and  just  before  the  de- 
ceased entered  upon  said  track?"  To  which 
the  jury  answered,  "No." 

"3.  Was  said  train  and  engine  stationary  on 
said  street  crossing,  and,  if  so,  did  they  move 
forward  just  prior  to  said  accident?"  To  which 
the  jury  answered,  "No." 

"4.  Was  the  deceased,  W.  T.  Price,  struck  by 
the  car  in  front  of  the  engine,  at  a  point  on 
the  west  of  the  gravel  walk  along  the  public 
street?"     To  which  the  jury  answered,  "No." 

"5.  Did  deceased,  W.  T.  Price,  enter  upon 
defendant's  track  from  a  safe  place?"  To  which 
the  jury  answered,  "Yes." 

The  evidence  sustains  all  oT  the  above  find- 
ings by  the  jury.  The  deceased  iwas  run  over 
and  killed  while  crossing  the  principal  street 
In  the  town  of  Caldwell,  In  the  afternoon  on  a 
Saturday,  and  at  a  time  when  there  was  a 
large  number  of  people  In  said  town.  The 
street  runs  north  and  south.  At  the  place 
where  It  crosses  the  railroad,  there  are  three 
tracks ;  the  main  track  being  in  the  center, 
the  team  track  about  15  feet  to  the  north, 
and  the  house  track  about  the  same  distance 
to  the  south.  The  deceased  was  on  his  way 
to  his  home  from  the  business  portion  of  the 
town.  He  was  seen  by  the  witness  Mrs. 
Palmer,  who  was  crossing  the  street  from 
the  south  side.  Whether  this  witness  saw 
the  deceased  as  he  stepped  upon  the  main 
track,  or  as  he  stepped  upon  the  team  track, 
is  somewhat  uncertain.  She  states  that  at 
the  time  she  saw  him  he  appeared  to  be 
reading  a  paper ;  that  he  stepped  across  the 
north  rail  of  the  main  track  at  a  time  when 
the  coal  car,  which  was  being  pushed  across 
said  street  from  the  south,  was  within  2  feet 
of  It ;  that  she  hallooed  to  him ;  and  that  he 
looked  up,  and  as  he  did  so  was  struck  by  the 
car.  This  Is  the  only  witness  who  saw  the 
accident,  except  the  witness  DaVls,  who  saw 
him  as  he  was  struck  by  the  train. 

Opinion. 

The  undisputed  evidence  In  this  case  shows 
that  the  appellant  was  guilty  of  negligence, 
and  that  such  negligence  was  the  proxfauate 
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cause  of  the  death  of  W.  T.  Price,  husband  of 
appellee.  The  controverted' Issue  of  fact  de- 
terminative of  this  case  Is:  Was  the  de- 
ceased guilty  of  negligence  In  Altering  npon 
the  track  of  appellant? 

[1]  It  has  been  held  In  some  cases  that  a 
party  who  was  Injured  upon  a  railroad  track 
was  guilty  of  negligence,  as  a  matter  of  law, 
In  going  upon  such  track.  In  such  cases  it  Is 
the  duty  of  the  trial  court  to  instruct  a  ver- 
dict for  the  defendant,  and,  failing  to  do  so, 
If  the  plaintiff  recovers  Judgment,  It  is  the 
duty  of  the  appellate  court  to  reverse  the 
cause,  and  render  Judgment  for  the  appellant. 
Railway  Co.  v.  Shivers,  48  Tex.  Civ.  App.  112, 
106  S.  W.  894 ;  Railway  Co.  v.  Kutac,  72  Tex. 
651, 11  S.  W.  127 ;  Sanches  v.  Railway  Co.,  88 
Tex.  117,  SO  S.  W.  431;  Schaff  v.  Combs,  194 
S.  W.  1160 ;  Railway  Co.  v.'Abendroth,  55  S. 
W.  1122. 

Ordinarily,  however,  the  question  of  con- 
tributory negligence,  where  one  is  injured  on 
a  road  crossing  by  reason  of  being  run  over 
by  a  railroad  train,  is  a  question  for  the  de- 
termination of  the  Jury.  Trochta  v.  Railway 
Co.,  218  8.  W.  1038,  opinion  by  the  Supreme 
Court  not  yet  [officially]  published ;  Railway 
Co.  V.  Tlnon,  117  S.  W.  936;  RaUway  v.  Hil- 
gartner,  149  S.  W.  1091 ;  Railway  v.  Cardena, 
22  Tex.  Civ.  App.  800,  64  S.  W.  313 ;  Railway 
V.  Bowles,  32  Tex.  Civ.  App.  118,  72  S.  W. 
451 ;  Railway  v.  Pennington,  166  S.  W.  464 ; 
Railway  v.  Walker,  161  S.  W.  961 ;  Railway 
V.  Llnney,  163  S.  W.  1035 ;  RaUway  v.  Win- 
ton,  27  Tex.  Civ.  App.  503,  66  S.  W.  483; 
Railway  v.  Tirres,  33  Tex.  Civ.  App.  362,  76 
S.  W.  806;  Railway  v.  Anderson,  79  Tex.  244, 
13  S.  W.  196 ;   Elliott  on  Railways,  {  1163. 

[2,3]  These  authorities  establish  the  doc- 
trine that  the  mere  failure  to  look  and  listen, 
before  entering  upon  a  railroad  track  at  a 
public  crossing,  does  not  establish  negligence 
as  a  matter  of  law,  and  that  such  act  is  not 
negligence,  if  under  the  facts  and  circum- 
stances of  the  particular  case  a  reasonably 
prudent  man  would  have  so  acted ;  and  this 
Is  a  fact  to  be  determined  by  the  Jury.  Un- 
less the  court  can  say,  from  all  of  the  undis- 
puted facts  and  circumstances  of  the  case, 
that  no  reasonable  mind  can  draw  any  con- 
clusion other  than  that  the  plaintiff  was 
guilty  of  negligence  in  entering  upon  a  rail- 
road track  without  listening  or  looking,  the 
finding  of  the  Jury  that  such  act  was  not  neg- 
ligence will  not  be  disturbed. 

Appellant  contends  that  the  finding  of  the 
Jury  herein,  sustained  Dy  uncontroverted  evi- 
dence, showed  that  the  deceased.  Price,  was 
guilty  of  negligence  as  a  matter  of  law,  and 
that  for  this  reason  the  court  erred  in  over- 
ruling its  motion  to  enter  Judgment  in  its 
favor  upon  the  findings  of  the  Jury  In  an- 
swer to  questions  Nos.  6  and  7,  and  to  spe- 
cial Issues  Nos.  1  and  5. 

^y  reference  to  questions  Nos.  6  and  7,  It 
will  be  seen  that  the  Jury  found  that  the  de- 


ceased did  not  look  and  listen  before  enter- 
ing upon  defendant's  track,  and  that,  had  be 
done  so,  there  was  nothing  to  have  prevented 
him  from  seeing  the  engine  and  coal  car 
which  ran  over  and  killed  him.  A  finding  of 
the  Jury  that' the  deceased  did  not  look  and 
listen  for  the  train  mnst  be  taken  to  mean 
that  he  did  not  do  so  after  he  was  seen  by 
the  witness  Mrs.  Palmer,  as  they  could  not 
have  known  from  the  testimony  whettier  he 
did  so  or  not  prior  to  that  time.  If  Mrs. 
Palmer  saw  him  as  he  entered  upon  the  team 
track,  she  saw  him  in  a  position  in  wbldi,  If 
be  had  looked,  he  could  have  seen  the  coal 
car  and  engine  on  the  east  side  of  tbe  street 
It  is  not  clear  from  the  evidence,  nor  the 
findings  of  the  Jury,  that  the  coal  was  moving 
at  this  time ;  but,  even  If  It  had  been,  there 
is  nothing  to  show  that  the  deceased  did  no; 
look  before  reaching  the  team  track,  and.  if 
he  did  so,  he  might  have  seen  the  car  and 
engine  standing  stUI,  with  nothing  to  indi- 
cate that  they  would  cross  the  street  in  front 
of  him. 

[4]  While  it  is  true  that,  if  a  party  h^ 
Jured  Is  guilty  of  negligence  as  a  proximate 
cause  of  the  Injury,  he  will  not  be  excused 
on  account  of  the  negligence  of  the  railway 
company,  and  that  he  cannot,  aa  a  general 
rule,  rely  npon  the  fact  that  the  railway 
company's  servants  and  employes  will  not  be 
negligent,  still  we  think  that  if  a  party  ap- 
proach a  railroad  track  on  a  public  street, 
and  a  car  is  standing  at  or  near  the  edge  of 
the  street,  he  may  take  It  for  graitted  that, 
the  car  will  not  be  pushed  across  the  street, 
or.  If  so,  that  notice  of  same  will  be  g;iven  by 
ringing  a  beU  or  blowing  a  whistle,  and  that 
if  a  party,  in  reliance  upon  such  fact,  sbootd 
continue  his  Journey  without  looidng  further. 
and  the  train  should  run  over  bim,  be  would 
not  be  guilty  of  negligence — at  least,  that  a 
Jury  might  find  absence  of  negligence  under 
such  circumstances. 

[5,  8]  We  do  not  know  upon  what  tbe  Jnry 
based  their  answer  that  the  defendant  was 
not  guilty  of  contributory  ne^igence;  but,  if 
there  were  any  facts  or  circumstances  which 
might  have  existed,  the  existence  of  wbi<ii 
was  not  excluded  by  the  testimony,  the  Jmy 
might  have  been  Justified  In  indulging  tbe 
supposition  that  such  facts  did  exist.  We 
cannot  tell  whether,  by  answer  to  special  ir- 
sue  t*o.  1,  the  Jury  meant  to  say  that  the 
coal  car  and  engine  were  moving  at  the  tint- 
the  deceased  entered  upon  the  track  of  de- 
fendant upon  which  he  was  kilted,  or  at  the 
time  he  entered  upon  the  team  track.  If  th<: 
deceased  was  not  guilty  of  negligence  in  go- 
ing upon  the  track  of  appellant,  under  tbe 
circumstances  of  this  case,  the  mere  fact  thai 
he  stepped  immediately  in  front  of  ai^cl- 
last's  car  would  not  render  him  guilty  of 
such  negligence.  The  finding  of  the  Jury  th«: 
deceased  entered  defendant's  track  troni  * 
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safe  place  is  of  no  value  In  this  case.  Of 
course,  so  long  as  be  was  not  upon  appel- 
lant's track,  he  was  tn  a  safe  place. 

Perhaps  the  Judgment  in  favor  of  appellee 
could  be  sustained  upon  the  ground  that  the 
testimony  in  this  case  does  not  show  that  the 
act  of  the  deceased  in  stepping  upon  the 
track  of  appellant  was  the  proximate  cause 
of  his  death.  The  evidence  of  the  witness 
Jim  Davis  shows  that  when  the  car  struck 
the  deceased  it  merely  bumped  him  over. 
The  train  at  this  time  was  moving  only  3  or 
4  miles  an  hour.  The  car  and  the  engine 
passed  over  the  deceased  without  injuring 
him.  His  clothes  were  canght  by  the  cow- 
catcher, and  he  was  dragged  along  the  track 
some  70  feet  without  being  injured;  but  at 
this  place  he  was  dragged  over  the  switch 
frogs  and  was  kiUed.  Had  appellant's  em- 
ployes been  keeping  a  locricout,  they  would 
have  seen  the  deceased  when  he  was  knocked 
ovtf,  and  could  have  stopped  the  train  before 
he  was  injured ;  so  it  may  well  be  said  that 
the  failure  to  keep  a  lookout  and  discover 
the  perilous  sttuatioa  of  deceased  was  the 
real  cause  of  his  death ;  but  for  such  failure 
he  would  probably  not  have  been  seriously  in- 
jured. However,  we  rest  our  dedsion  of  af« 
firmance  in  this  case  upon  the  ground  that 
there  were  no  such  facts  and  drcmnstances 
In  evidence  as  would  prevent  the  Jury  from 
being  the  Judges  as  to  whether  or  not  the 
deceased  was  guilty  of  contributory  negli- 
gence under  all  the  facts  and  circumstances 
in  evidence. 

[7]  Appellant  complains  that  the  verdict 
of  ^,000,  in  favor  of  Biq[>ellee,  is  excessive. 
Perhaps  It  is  a  larger  verdict  Qian  we  would 
have  given,  had  we  been  the  Jury  trying  the 
case ;  but  It  does  not  follow  from  this  that 
it  is  our  duty  to  require  a  remittitur  in  order 
to  prevent  a  reversal.  In  Railway  v.  Iiehm- 
berg,  76  Tex.  61,  12  S.  W.  838,  in  which  it 
was  insisted  that  the  verdict  was  excessive, 
the  court  said: 

"Every  parent  and  husband  has  for  his  wife 
and  children  a  pecuniary  value  beyond  the 
amount  of  his  earnings  by  bis  labor  or  vocation. 
That  valne  may  to  some,  bnt  not  to  every, 
extent  be  susceptible  of  allegation  and  proof; 
and  to  the  extent  that  it  can  be  alleged  and 
proved  it  ought  to  be  done.  •  •  •  When  no 
amount  is  fixed  by  law,  and  no  rule  is  prescribed 
for  making  the  calculation,  upon  facts  capable 
of  exact  ascertainment.  It  necessarily  follows, 
we  _  think,  that  the  lawmaker  intended  that, 
having  reference  as  far  as  practicable  to  con- 
ditions existing  at  the  time  of  the  death,  juries, 
from  their  own  knowledge,  experience,  and 
sense  of  Justice,  should  fix  and  assess  the 
proper  sum.  They  are  expected  to  act  unin- 
fluenced by  passion,  prejudice,  or  partiality, 
and  to  pay  due  regard  to  the  ascertained  facts 
and  conditions  surrounding  the  subject.  When 
it  appears  to  the  court  that  they  have  disre- 
garded these  requirements,  their  verdict  should 


be  set  aside.  On  the  other  hand,  when  the 
court  is  unable  to  determine  that  these  things 
have  not  been  observed  by  the  jury,  and  when 
it  does  not  appear  that  the  verdict  is  not  the 
result  of  the  honest  endeavor  of  the  Jury  to 
follow  their  own  convictions,  in  the  exercise  of 
a  power  not  precisely  defined,  we  think  the 
law  intends  that  the  jury's  estimate,  rathc-i 
than  the  equally  undefined  one  of  the  judges, 
shall  prevail." 

In  Railway  v.  Hulbert,  177  S.  W.  554,  It 
wa»  held  that  this  doctrine  applies  where  the 
surviving  widow  sues  for  the  damages  sus- 
tained by  her,  and  the  interest  and  rights  of 
minor  children  are  not  involved. 

[8]  Appellant  assigns  error  upon  the  re- 
fusal of  the  court  to  submit  the  following 
special  issue: 

"What  was  the  average  net  earning  capacity 
of  deceased,  W.  T.  Price,  for  the  past  three 
years?" 

The  refusal  to  submit  this  issue  was 
proper,  for  the  reason  that  the  question  was 
asked  only  as  to  an  evidentiary  fact,  and  an 
answer  to  the  same  would  not  have  assisted 
the  court  in  rendering  Judgment  The  Jury 
found  appellee's  damages  to  be  ^,000,  and 
the  court  was  compelled  to  enter  Judgment  In 
accordance  with  the  verdict.  If  the  Jury  had 
found  that  the  average  earning  capacity  of 
deceased  for  the  past  three  years  was  a  very 
small  amount,  this  would  not  have  Justified 
the  court  In  not  entering  Judgment  for  the 
$4,000.  It  might  have  been  very  persuasive 
argument  on  motion  for  a  new  trial,  on 
grounds  that  the  verdict  was  excessive,  but 
all  the  evidence  as  to  this  matter  was  before 
the  court,  and  could  have  been  considered  by 
It,  and  doubtless  was,  on  the  motion  for  new 
trial  on  this  issue. 

Finding  no  error  of  record,  the  Judgment  of 
the  trial  court  Is  affirmed. 

AQlrmed.  . 

On  Motion  for  Rehearing. 

We  modify  our  findings  -of  fact  to  the  ex- 
tent of  finding  that  the  witness,  Mrs.  Palmer, 
saw  the  deceased  as  he  entered  upon  the 
switch  track,  and  also  that  she  saw  him  step 
upon  the  main  track,  about  2  feet  in  front  of 
the  moving  car,  and  that  he  did  not  stop  and 
look  from  the  time  that  she  saw  him  until  he 
was  struck  by  the  car. 

[I]  The  evidence  in  this  case  makes  a 
strong  showing  of  negligence  on  the  part  of 
the  deceased,  bat.  In  view  of  the  recent  deci- 
sions of  our  Supreme  Court  in  Trochta  v. 
Railway  Co.,  21S  8.  W.  1088,  and  in  Kirksey 
V.  Southern  Traction  Co.,  217  S.  W.  139,  nei- 
ther of  which  has  been  [officially]  reported,  we 
hold  that  the  question  of  contributory  negli- 
gence was  one  for  the  Jury. 

Motion  overruled. 
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STUBB8  V.  MOURSUND.    (No.  6169.) 

(Court  of  Ciril  Appeals  of  Texas.    Austin. 

Feb.  4,  1920.    Rehearins  Denied 

June  2,  1920.) 

1.  EleotlOM  «=>293( I)— Ballot  with  erased  lead 
pencil  marks  held  amblauotts,  authorizing  ex- 
planation by  voter. 

A  ballot  at  a  general  election  cast  for  dis- 
trict and  county  clerk,  whereon  perpendicjilar 
lead  pencil  lines  had  been  drawn  through  all 
the  party  tickets,  one  of  them  indicating  an 
attempted  erasure,  and  other  horizontal  pen- 
cil marks  had  been  made  through  the  names  of 
certain  candidates,  the  face  of  the  ballot  was 
ambiguous,  and  permitted  the  Toter  who  cast 
it  to  explain  why  be  voted  it  in  that  condition. 

2.  Elections  <s=> 1 90— Mutilated  ballot  should  be 
counted  If  voter's  Intent  can  be  ascertained 
therefrom. 

There  is  no  statutory  law  prohibiting  a  mu- 
tilated ballot  from  being  counted,  and  if  the  in- 
tent of  the  voter  can  be  ascertained  by  the  bal- 
lot cast,  in  the  light  of  surrounding  circum- 
stances, effect  should  be  given  to  the  ballot  in 
accordance  with  auch  intent. 

3.  Eleotlons  «=:»  190— Ballot  containing  partly 
erased  lead  pencil  marks  held  not  "mutilated." 

A  ballot  cast  for  district  and  county  clerk, 
containing  horizontal  marks  through  names  of 
certain  candidates,  and  also  perpendicular  lead 
pencil  marks  through  all  the  party  tickets,  one 
of  which  matks,  indicating  an  attempted  era- 
sure, held  not  a  ''mutilated"  ballot;  "mutilated" 
meaning  "destitute  or  deprived  of  acme  essen- 
tial or  valuable  part;  greatly  shortened." 

[Ei.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Scries,  Muti- 
late.] 

4.  Elections  9=s  1 80 (7)— Pencil  mark  throagh 
names  of  candidates  held  to  Indicate  laton- 
tion  not  to  vote  for  them. 

Where  a  ballot  cast  at  an  election  for  dis- 
trict and  county  clerk  bore  horizontal  lead 
pencil  marks  through  the  initials  of  the  names 
of  candidates  for  that  o£Sce,  such  ballot  held 
sufficiently  to  indicate  that  the  voter  did  not 
intend  to  vote  for  such  candidates,  but  did  in- 
tend to  vote  for  those  whose  names  were  not 
marked  in  any  respect. 

5.  Officers  (S=»7&— Statate  for  eontesting  eleo- 
tlons does  not  destroy  pravlonsly  existing 
right  of  litigating  title  to  office. 

The  statute  providing  for  contesting  elec- 
tions does  not  destroy  the  right  which  existed 
before  it  was  enacted  to  litigate  the  title  to  an 
oflSce. 

6.  Elections  «=3238— Where  candidate  legally 
elected  special  election  to  determine  tie  will 
not  oast  him. 

Where  a  candidate  for  the  office  of  county 
and  district  clerk  was  legally  elected  at  a  gen- 
eral election,  a  special  election  ordered  there- 
after, on  the  ground  that  the  vote  was  a  tie, 
keld  not  to  deprive  such  candidate  of  his  right 
to  hold  the  office. 


Appeal  from  District  Court,  Blanco  Conn- 
ty ;  Geo.  Calhoun,  Special  Judge,  by  exchange 
with  Judge  Stubbs,  disqnallfled. 

Proceedings  for  mandamus  by  Albert  Moot- 
sund  against  B.  J.  Stubbs.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

White,  Cartledge  &  Wilcox  and  Fiset  A 
Sbelley,  all  of  Austin,  for  appellant. 

B.  E.  McKie,  of  San  Marcos,  and  V.  B. 
(Soar,  of  Johnson  City,  for  appellee. 

KK7,  a  J.  At  the  general  elecUon  held 
in  1916,  B.  J.  Stubba  was  elected  district  and 
county  clerk  of  Blanco  county,  and  qnalUed 
and  served  as  audi.  At  the  general  Section 
held  November  5, 1918,  be  was  a  candidate  for 
re-election,  and  Albert  Moursnnd  was  a  candi- 
date for  tbe  aame  <^ce.  In  due  time  after  the 
election  the  oommlssloners'  conrt  of  Blanco 
county  canvassed  the  election  returns,  and 
ascwtained  and  declared,  as  tbe  result  of  such 
election,  that  Stabbs  and  Moursnnd  had  each 
received  Sll  votes,  and  ordered  a  special 
election  for  that  office,  to  be  held  on  December 
21,  1918.  That  election  was  h^d,  Stubbs  and 
Moursund  being  the  only  candidates,  and  the 
result  being  a  majority  of  78  votes  for  Mour- 
sund. After  canvassing  tbe  returns,  the 
commissioners'  court  declared  Moursund  duly 
elected,  and  issued  to  him  a  certificate  to  that 
effect  Tli»eafta:,  and  wltbln  due  time, 
Moursund  gave  tbe  bond  required  by  statute, 
wblcb  was  properly  approved,  and  be  also 
took  the  oath  of  office  required  by  tbe  Con- 
stltutioo;  also,  and  within  due  time  he 
received  a  commission  from  tbe  Governor  of 
Texas,  reciting  that  be  had  been  duly  elected, 
etc 

After  the  result  of  the  special  election  had 
beoi  declared,  Stnbbe  notified  tl>e  comission- 
ers'  court  that  he  considered  such  election 
Illegal,  and  beld  without  authority  of  law,  and 
contended  that  he  had  received  a  majority  of 
tbe  votes  cast  in  the  general  election  on 
November  5,  1918,  and  therefore  claimed  the 
right  to  such  office.  He  also  took  the  oath  of 
office  required  by  the  Constitution,  and  ten- 
dered to  tbe  commissioners'  court  an  official 
bond  In  due  form,  which  the  court  declined  to 
receive  and  approve. 

After  receiving  his  certificate  of  election 
and  qualifying  as  stated,  Moursund  demanded 
of  Stubbs  possession  of  the  office  rooms, 
furniture,  record  books,  papers,  and  para- 
phernalia belonging  to  the  office,  which  Stubbs 
refused  to  surrender;  and  on  February  25, 
1919,  Moursund  brought  this  suit:  against 
Stubbs,  praying  for  a  writ  of  mandamus, 
compelling  the  defendant  to  deliver  to  the 
plaintiff  tbe  rooms  provided  by  the  county  for 
the  use  of  the  county  and  district  clerit,  to- 
gether with  all  books,  iwpers,  records, 
archives,  -and  paraphernalia  belongini;  or 
pertaining  to  the  office  of  county  and  district 
clerk  of  Blanco  county,  etc. 
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The  defendant  Stubbs  filed  an  answer, 
including  a  general  and  special  exception,  a 
general  and  special  denial,  and  special  answer, 
averring  that  he  was  duly  elected  county  and 
district  clerlt  of  Blanco  county  at  the  election 
held  on  the  5th  of  November,  1918;  and 
{herefore  the  commissioners'  court  had  no 
authority  to  order  the  election  held  on  the  21st 
day  of  December  following,  and  that  the  same 
and  the  proceedings  connected  therewith  were 
and  are  wholly  void.  The  special  plea  refer- 
red to  alleged  that  while  the  returns  sent  in  to 
the  commissioners'  court  showed  that  the 
plaintiff  and  defendant  each  recei;red  841 
votes,  a  mistake  was  made  by  the  election 
officers  In  tabulating  and  preparing  the  re- 
turns from  one  of  the  election  precincts,  by 
which  the  plaintiff  Moursund  was  allowed 
one  vote  more  than  he  received.  The  plea 
also  alleged  that  several  persons  not  entitled 
to  vote  were  permitted  to  vote  for  the  plain- 
tiff, Moursund,  and  that,  after  excluding  such 
Illegal  votes,  he  (the  defendant)  received  a 
majority  of  the  legal  votes  cast  at  the  election 
beld  November  5,  1918. 

The  plaintiff  filed  his  supplemental  peti- 
tion, demurring  and  excepting  to  the  defend- 
ant's cross-action  upon  various  grounds.  It 
also  contained  a  general  denial  and  other 
averments,  tending  to  show  that  the  defendant 
bad  not  complied  with  the  statute  regulating 
contested  elections ;  and  specially  denied  that 
the  defendant  received  a  majority  of  the  legc(l 
votes  cast  at  the  election  held  November  6, 
1918;  and  averred  that.  If  that  election  did 
not  in  fact  result  In  plaintiff  and  defendant 
each  receiving  an  equal  number  of  the  quali- 
fied votes,  thai  that  he  (plalntUf)  received  a 
majority  of  such  votes,  and  that  Itallots  were 
counted  for  the  defendant  In  that  election 
which  should  not  have  been  so  counted,  be- 
cause they  were  illegal,  and  ballots  were  not 
counted  for  the  plaintiff  which  were  legal  and 
Bhould  Iiave  l>een  counted;  and  the  plea  sets 
out  with  particularity  the  alleged  legal  and 
Illegal  ballots  referred  to. 

The  defendant  filed  a  supplemental  answer 
which  contained  a  general  and  several  special 
exceptions  to  the  plaintUTs  supplemental 
petition  and  a  general  denial  of  the  allega- 
tions therein. 

The  plaintiff  filed  a  second  supplemental 
petition,  in  which  he  withdrew  certain  allega- 
tions In  his  first  supplemental  petition,  charg- 
ing that  Will  Crossley  was  not  a  legal  voter, 
and  alleging  that  the  averment  withdrawn  was 
made  by  inadvertence,  and  that  Crossley  was 
a  qoalified  voter.  The  plaintiff  also  filed  a 
trial  amendment,  setting  up  some  additional 
facts  relating  to  the  legality  of  certain  votes 
that  were  cast  for  the  defendant. 

The  defendant  filed  a  second  supplemental 
answer,  which  contained '  exceptions  to  the 
plaintiff's  trial  amendment,  and  a  general 
denial  of  the  allegations  contained  therein, 
and  a  special  denial,  and  several  averments 
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relating  to  the  right  of  certain  persons  to 
vote. 

The  plaintiff  filed  a  second  trial  amend- 
ment, charging  that  certain  other  persons, 
who  were  not  entitled  to  vote,  were  permitted 
to  vote  for  the  defendant;  and  alleging  cer- 
tain additional  facts  relating  to  the  validity 
of  certain  votes,  already  put  In  issue  by  the 
pleadings. 

There  was  a  non-Jury  trial.  In  which  the 
court  overruled  the  various  demurrers  and 
exceptions  presented  by  each  party,  and,  after 
bearing  and  considering  the  case  upon  its 
merits,  rendered  Judgment  for  the  plaintiff  for 
the  relief  prayed  for,  and  the  defendant  has 
appealed. 

The  trial  court  filed  findings  of  fact,  which, 
in  so  far  as  they  are  challenged  by  appellant, 
this  court  holds  are  sustained  by  testimony. 

Neither  time  nor  reasonable  regulation 
concerning  the  length  of  opinions  will  permit 
review  and  discussion  of  all  the  testimony 
bearing  on  the  issues  referred  to.  However, 
two  of  the  original  ballots  have  been  sent  up 
for  the  Inspection  of  this  court,  and  some 
obsemations  concerning  them  are  deemeid 
appropriate. 

Ballot  No.  29  was  voted  by  Edwin  Blndsell, 
a  qualified  voter.  It  consists  of  five  perpen- 
dicular columns,  the  first  headed  "Democratic 
Party";  the  second,  "Republican  Party" ;  the 
third,  "SociaUst  Party";  the  fourth,  "In- 
dependent'Party";  and  the  fifth  having  no 
heading.  The  Democratio  column  had  the 
names  on  it  of  Democratic  nominees,  no 
names  appearing  thereon  for  county  and  pre- 
cinct offices,  presumably  because  tljat  party 
made  no  nominations  for  such  offices.  The 
Republican  column  was  substantially  the 
same,  while  the  Socialist  column  bad  names 
of  candidates  for  most,  but  not  all,  state 
offices,  but  none  for  county  offlce.s.  The  In- 
dependent column  had  no  names  on  it  for  any 
office  above  representative  in  the  Legislature, 
but  had  the  name  of  one  candidate  for  county 
judge;  no  candidate  for  county  attorney;  Al- 
bert Moursund  and  B.  J.  Stubbs,  for  county 
and  district  clerk;  J.  B.  Johnson  and  A.  J. 
Wagner,  candidates  for  sheriff  and  tax  collect- 
or ;  Q.  A.  Cammack,  candidate  for  tax  asses- 
sor; J.  B.  Page,  W.  E.  Stevenson,  and  J.  C. 
Goar,  candidates  for  county  treasurer;  and 
Max  H.  Lungwitz,  candidate  for  county 
surveyor.  The  other  column,  which  had  no 
heading,  had  printed  on  it,  as  bad  all  the 
other  columns,  the  title  of  the  different  offi- 
ces, but  no  names  were  printed  In  that 
column.  The  ballot  shows  on  its  face  that 
perpendicular  pencil  linos  were  run  through 
all  the  columns,  and  that  such  line  on  the 
Independent  column  extended  through  and 
beyond  the  names  of  both  Albert  Moursund 
and  B.  3.  Stubbs,  on  through  the  names  of 
both  candidates  for  sheriff,  of  the  candidate 
'  for  tax  assessor,  the  three  candidates  for  coun- 
\  ty  treasurer,  and  the  candidate  for  county 
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surveyor.  However,  an  inspection  of  It 
indicates  tbat  an  unsuccessful  effort  had  been 
made  to  erase  that  perpendicular  line,  which 
was  made  with  a  pencil,  and  the  same  Indi- 
cation appears  with  reference  to  the  perpen- 
dicular line  which  was  made  across  the 
column  which  bad  no  heading  and  no  names 
upon  it.  The  face  of  the  ballot  also  shows 
quite  plainly  that  horizontal  pencil  marlcs  bad 
been  made  through  the  name  of  B.  J.  Stubbs, 
candidate  for  county  and  district  derli; 
A.  J.  Wagner,  candidate  for  sheriff  and  tas 
collector;  and  J.  E.  Page  and  J.  C.  Goar, 
candidates  for  county  treasurer;  while  the 
names  of  Albert  Moursund,  candidate  for 
county  and  district  clerl^  J.  R.  Johnson, 
candidate  for  sheriff  and  tax  collector,  and 
W.  E.  Stevenson,  candidate  for  county 
treasurer,  were  not  marked  otherwise  than  by 
the  perpendicular  line,  which  passed  through 
the  names  of  all  of  the  candidates  in  that 
column. 

[1]  Such  being  its  condition,  the  trial  court 
held,  and  we  think  correctly,  that  the  face  of 
the  ballot  was  ambiguous,  and  permitted  the 
voter  who  cast  the  same  to  explain  why  he 
voted  It  in  that  condition.  He  testified  that 
the  perpendicular  pencil  mark  through  the 
colulnn  headed  "Independent  Party"  was  in- 
advertently made,  and  that  he  undertook  to 
erase  it,  but,  the  eraser  being  defective,  he 
was  unable  to  .accomplish  that  result;  where- 
upon he  ran  pencil  lines  horizontally  through 
the  names  of  the  candidates  be  did  not  desire 
to  vote  for,  and  left  the  names  of  the  candi- 
dates for  whom  he  Intended  to  vote  without 
any  such  marlis  upon  them. 

The  trial  court  held  that  appellee,  Mour^ 
snnd,  was  entitled  to  have  the  ballot  referred 
to  counted  for  him,  and  we  sustain  that 
ruling. 

In  Davis  V.  State,  75  Tex.  430,  12  S.  W.  957, 
the  Supreme  Court  held  that  a  ballot  should 
be  construed  as  any  other  written  instrument, 
and,  In  the  event  the  Intention  of  the  voter  is 
clear,  extrinsic  evidence  should  not  be  admit- 
ted ;  but,  if  from  the  face  of  the  ballot,  the 
Intention  be  doubtful,  then  evidence  of  the 
circumstances  under  which  It  was  made  out, 
If  calculated  to  throw  light  upon  the  inten- 
tion, should  be  admitted. 

Counsel  for  appellant  present  the  conten- 
tion that  the  ballot  referred  to  shows  upon 
its  face  that  it  had  been  mutilated;  and, 
therefore,  inasmuch  as  the  statute  provides 
that  when  a  ballot  has  been  mutilated  the 
voter  may  return  the  same  to  the  election 
ofiicer  and  receive  another  ballot,  the  ballot 
under  consideration  should  not  be  counted  for 
either  party. 

[2]  There  is  no  statutory  law  which  pro- 
hibits a  mutilated  ballot  from  being  counted, 
and  the  general  trend  of  decisions  in  this 
respect  is  to  hold  that,  if  the  Intent  of  the 
voter  can  be  ascertained  by  the  baUot  cast.  In 
the  light  of  the  surrounding  circumstances. 


effect  should  be  given  to  the  ballot  in  accord- 
ance with  such  intent. 

In  Hanscom  v.  State,  10  Tex.  Civ.  App.  638, 
31  S.  W.  547,  Judge  Williams,  speaking  for 
the  Galveston  Court  of  Appeals,  said: 

"It  ia  a  mistake  to  assume  that  it  works  any 
such  radical  change  in  the  election  laws  of  this 
state  as  has  been  wrought  in  other  states  by 
the  adoption  of  a  new  and  complete  system  of 
election  laws  modeled  after  that  of  Australia. 
Decisions  of  the  courts  of  those  states  enforc- 
ing the  minute  and  rigid  regulatiens  of  their 
statutes  have  often  very  little  application  here, 
and  are  apt  to  be  misleading  rather  than  other- 
wise." 

However,  we  are  not  prepared  to  hold  that 
the  ballot  in  question  was  a  mutilated  ballot 
within  the  purview  of  the  statute.  The 
Standard  Dictionary  defines  the  word  '•mu- 
tilated" to  mean,  "destitute  or  deprived  of 
some  essential  of  valuable  part;  greatly 
shortened."  It  defines  the  word  "mutilate," 
"to  cut  off  or  deprive  of  a  limb  or  essential 
part."  The  Century  Dictionary  gives  substan- 
tially the  same  definitions. 

[3]  The  ballot  under  consideration  is  com- 
plete in  all  respects,  and  is  not  mutilated,  un- 
less it  be  that  the  perpendicular  line  running 
throu^  the  names  of  all  candidates,  and  the 
horizontal  marks  placed  through  the  names 
of  appellant,  Stubbs,  and  several  other  candi- 
dates, constitute  mutilation,  and  we  hold  that 
they  do  not.  - 

In  the  case  last  cited  the  court  said : 

"Mere  marks  are  not  among  the  things  which 
are  dedared  to  avoid  the  ballot,  unlesa  they 
are  'stamp  marks.' " 

There  Is  no  law  In  this  state  declaring  Toid 
and  prohibiting  the  counting  of  a  ballot  which 
has  been  Inadvertently  or  lmprc^>erly  marked, 
and  If  such  ballot,  either  upon  its  face  or 
when  construed  In  connection  with  surround- 
ing circumstances.  Indicates,  with  reasonable 
certainty,  how  the  elector  Intended  to  vote, 
it  should  be  so  construed  as  to  give  effect  to 
such  intention.  Hence  we  hold  that  the  trial 
court  ruled  correctly  tn  conntlng  the  ballot 
in  question  In  favor  of  appellee. 

[4]  Original  ballot  No.  130  is  in  this  condi- 
tion. It  is  printed  In  the  same  form  as  the 
one  Just  considered,  and  has  plain  pencil 
marks  mnning  horizontally  through  the  In- 
itials of  B.  J.  Stubbs,  candidate  for  county 
and  district  derk;  A.  J.  Wagner,  candidate  for 
sheriff  and  tax  collector;  W.  B.  Stevenson  and 
J.  C.  Goar,  candidates  for  county  treasurer, 
leaving  unmarked  the  names  of  Albert  Mlour- 
sund,  candidate  for  county  and  district 
clerk;  3.  R.  Johnson,  candidate  for  sheriCF 
and  tax  collector;  and  J.  E.  Page,  candidate 
for  county  treasurer,  ^e  names  of  the  Re- 
publican and  Socialist  candidates  for  gov- 
ernor, lieutenant  governor,  and  comptroller 
were  so  marked  as  to  indicate  that  the  voter 
did  not  intend  to  vote  for  either  of  those  can- 
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cUdates;  but  tbere  are  no  otber  marks  any- 
where on  the  ballot,  except  those  referred  to 
as  "horizontal  marks"  through  the  initials 
of  appellant,  Stubbs,  and  some  other  candi- 
dates for  county  offices.  As-  both  the  D«no- 
cratlc  and  Republican  columns  had  candi- 
dates* names  printed  on  them  down  to  and 
Including  candidates  for  Congress,  except 
there  were  no  Republican  candidates  for  the 
Court  of  ClvU  Appeals  and  for  district  at- 
torney, and  as  the  voter  did  not  attempt  to 
erase  any  of  the  names  in  the  Republican 
column  below  that  of  comptroller,  and  as  the 
Democratic  nominees  were  the  Only  candi- 
dates for  the  Court  of  Civil  Appeals  and  dis- 
trict attorney,  it  Is  quite  evident  that  with 
the  exception  of  United  States  senator,  gov- 
ernor, lieutenant  governor,  and  comptroller, 
the  votAr  did  not  intend  to  vote  except  for 
county  offices,  unless  It  be  that  he  Intended 
to  vote  for  the  Democratic  candidates  for  the 
Court  of  Civil  Appeals  and  district  attorney, 
whose  names  were  printed  in  the  Democratic 
column,  and  who  had  no  opposition ;  and  the 
question  is,  did  the  horizontal  marks,  which 
he  made  through  the  initials  of  certain  can- 
didates, sufficiently  indicate  that  he  did  not 
intend  to  vote  for  such  candidates,  but  did 
Intend  to  vote  fop  those  whose  names  were 
not  marked  In  any  respect?  The  trial  court 
held  that  It  did,  and  we  are'  not  prepared  to 
say  that  that  holding  was  erroneous. 

The  law  requires  the  voter  to  run  a  mark 
through  the  names  of  the  candidates  for 
whom  he  does  not  desire  to  vote,  thereby 
leaving  bqt  one  name  unmarked  to  indicate 
the  candidate  for  whom  he  intends  to  vote. 
It  would  be  construing  the  law  too  strictly 
to  hold  that  the  mark  referred  to  must  ex- 
tend all  the  way  through  the  entire  name,  in 
order  to  indicate  that  the  voter  did  not  in- 
tend to  vote  for  that  person.  To  illustrate: 
Suppose  In  this  case  the  horizontal  mark, 
which  extended  through  the  initials  "B.  J.," 
bad  extended  on  through  half,  or  even  through 
tbe  ftrst  letter,  of  the  word  "Stubbs,"  would 
any  one  deny  that  such  mark  failed  to  Indi- 
cate that  the  voter  did  not  intend  to  cast  his 
ballot  for  Mr.  Stubbs?  Or  suppose  the  In- 
itials had  been  left  unmarl^ed,  and  the  pencil 
mark  run  through  the  name  "Stubbs"  could 
it  reasonably  be  contended  that  such  mari^  did 
not  show,  .with  sufficient  certainty,  that  the 
elector  Intended  to  vote  for  Albert  Moqrsund, 
and  not  for  B.  J.  Stubbs?  And  the  fact  that 
the  voter  marked  the  names  of  three  other 
candidates  In  the  same  manner  tends  strong- 
ly to  show  that  he  Intended  to  vote  for  candi- 
dates for  three  offices,  which  were  county 
and  district  clerk,  sheriff,  and  treasurer; 
and  when  he  marked  names  of  candidates  for 
all  those  offices,  and  left  unmarked  one  name 
for  each  office,  we  think  It  appears,  with  suf- 
ficient certainty,  that  he  intended  to  vote  for 
those  .whose  names  were  in  no  wise  marked. 

As  pertinent  to  this  ballot  and  the  question 
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under  consideration,  we  quote  as  follows 
from  the  opinion  of  the  Supreme  Court,  In 
Davia  V.  State,  75  Tex.  480, 12  S.  W.  960: 

"It  is  shown  by  tbe  bill  of  exceptions  that 
the  court,  over  tbe  objections  of  respondent, 
counted  the  vote  of  one  George  Rector  for  re- 
lator. The  gronnd  of  the  objection  was  that 
both  names  appeared  upon  the  ballot,  and  that 
neither  appeared  to  have  been  erased.  The 
original  ballot  is  in  the  record,  and  upon  it, 
jnst  above  tbe  name  of  Davis,  which  is  above 
that  of  Wren,  there  is  found  a  broad  pencil 
line,  obliterating  a  part  of  the  first  initial  of 
the  former's  name,  and  barely  touching  the  sec- 
ond. In  discussing  the  two  original  ballots 
sent  up  with  the  record,  we  have  spoken  of 
erasares.  We  mean  constructive  erasures — 
that  is  to  say,  such  lines  drawn  across  the 
names  as  clearly  show  an  intention  to  erase 
them.  In  both  ballots  the  lines  are  made  with 
a  pencil,  and  are  so  faint  that  the  printing  be- 
neath is  perfectiy  legible.  None  of  the  names 
are  actually  erased.  The  line,  however,  is 
usually  drawn  through  the  name  from  the  be- 
ginning to  the  end.  In  this  case  there  is  a 
broad  line  drawn  just  above  the  name  of  Davis, 
and  very  close  to  it,  which  it  )8  to  be  pre- 
sumed was  drawn  for  some  purpose.  It  does 
touch  two  letters  of  the  name,  and  erases  in' 
part  the  first — that  is  to  say,  the  distinctive  le- 
gal initial.  'It  is  not  necessary  to  obliterate 
the  name  entirely.'    McCrary  on  EUec.  |  411. 

"JEVe  think,  in  the  absence  of  proof  explaining 
the  ambiguity  of  the  baUot,  the  court  did  not 
err  in  treating  it  as  if  Davis'  name  was  erased, 
and  in  counting  it  for  relator." 

Appellant's  challmges  of  most  of  the  other 
votes'  complained  of  are  based  upon  the 
ground  that  persons  who  cast  such  votes 
were  not  at  that  time  residents  of  Blanco 
county,  and  therefore  .were  not  entitled  to 
vote.  We  have  carefully  considered  tbe  testi- 
mony, which,  in  some  respects,  la  conflicting, 
and  have  reached  the  conclusion  that  tbe  find- 
ings of  the  trial  court,  in  the  respects  com- 
plained of  by  appellant,  are  sustained  by  evi- 
dence. 

[S,  6]  Appellee  has  presented  numerous 
cross-asslsnments,  some  relating  to  the  action 
of  the  trial  court  in  overruling  demurrers  and 
exceptions,  and  others  complaining  of  the  find- 
ings of  fact  relating  to  alleged  Illegality  of 
votes  cast  for  appellant,  which  questions  it  la 
not  necessary  for  this  court  to  decide,  as  fhe 
conclusions  already  annoimced  must  lead  to  an 
affirmance  of  the  Judgment  In  appellee's  favor. 
However,  as  it  Is  earnestly  Insisted  In  behalf 
of  appellee  that  the  trial  court  erred  In  not  . 
sustaining  appellee's  exceptions  to  appellant's 
cross-action,  and  as  numerous  authorities  in 
other  Jurisdictions  are  cited  In  support  of 
that  contention,  we  deem  it  proper  to  say  that 
we  are  Inclined  to  agree  with  appellant's 
contention,  which,  In  substance,  is  that  not- 
withstanding the  fact  that  we  have'a  statute 
which  provides  for  contesting  elections,  that 
statute  does  not  destroy  the  right  which  ex- 
isted before  It  was  enacted  to  litigate  the 
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title  to  an  office;  and  If  appellant  was  legal- 
ly elected  at  the  general  election  held  No- 
vember 5, 1918,  It  seems  to  as  that  the  special 
election  ordered  thereafter,  together  with  the 
result  of  such  election,  should  not  be  held  to 
deprive  him  of  his  right  to  hold  the  office.  The 
.statute  regulating  contested  elections  did  not 
afford  him  an  adequate  remedy.  As  the  com- 
missioners' court  declared  no  one  was  elected 
at  the  November  election,  he  had  no  right  and 
could  not  institute  a  contest,  and  he  does  not 
claim  to  have  had  any  right  to  contest  the 
subsequent  election,  if  it  was  lawfully  held. 
Such  being  the  case,  under  our  liberal  system 
of  procedure  we  feel  inclined  to  hold  that  be 
had  the  right  in  this  case  to  resist  the  plain- 
tiffs claim,  upon  the  ground  tbat  he  was  le- 
gally elected  at  the  general  election  held  in 
November,  1918. 

Appellee's  other  cross-assignments,  relating 
to  the  legality  of  certain  votes  counted  for 
appellant  have  not  been  passed  upon,  because 
the  judgment  in  appellee's  favor  can  be  affirm- 
ed without  doing  so. 

All  of  the  questions  presented  In  appel- 
lant's brief  have  been  considered,  and  are  de- 
cided against  him. 

In  conclusion,  we  desire  to  commend  coun- 
sel for  both  appellant  and  appellee  for  the  as- 
sistance rendered  this  court  by  the  heli)tul 
briefs  and  arguments  filed  by  them. 

Our  conclusion  is  that  the  Judgment  should 
be  affirmed ;  and  it  is  so  ordered. 


MA8'EE  V.  MISSOURI,  K.  &  T.  RY.  OF 
TEXAS.    (N«.  64«8.) 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.   May  19,  1920.) 

Carrlera  «=>328(2)— Railroad  not  liable  for 
Injury  to  one  attempting  to  board  train  on 
side  on  which  paMengers  were  not  being  re- 
ceived. 

Railroad  company  held  not  liable  for  Ices 
of  leg,  through  sudden  movement  oMts  train, 
of  one  who  claimed  he  came  to  its  depot  to 
meet  a  brother  coming  in  on  a  train,  where 
the  injured  man  was  hurt  by  an  outgoing  train 
while  seeking  to  enter  it,  not  from  the  side 
where  passengers  were  boarding  it,  where  there 
was  a  platform,  but  from  the  other  side,  where 
there  was  no  platform,  no  hghts,  and  the  doors 
to  the  train  were  closed. 

Appeal  from  District  Court,  Bexar  County; 
J.  T.  Sluder,  Judge. 

Action  by  Wirt  Magee  against  the  Missouri, 
Kansas  &  Texas  Railway  of  Texas.  From  a 
Judgment  for  defendant,  plalntUf  appeals. 
Affirmed. 

J.  D.  Chllds,  of  San  Antonio,  for  appellant. 

F.  0.  Davis,  of  San  Antonio,  C.  C.  Huff,  of 
Dallas,  and  Marshall  Butz,  of  San  Antonio,! 
for  appellee.  I 


riiY,  C.  J.  Appellant  Instituted  this  suit 
against  appellee  for  danuges  arising  from  the 
loss  of  a  leg  through  the  negligence  of  appel- 
lee in  suddenly  moving  a  train,  without  notice 
or  signal,  into  which  be  w/ts  endeavoring  to 
enter.  After  hearing  the  evidence  the  court 
Instructed  a  verdict  for  appellee,  which  was 
accordingly  returned  by  the  Jury,  and  Judg- 
ment rendered  thereon. 

There  is  but  one  assignment  which  neces- 
sitates a  review  of  all  the  testimony,  at  least 
that  could  be  considered  favorable  to'  the  claim 
of  appellant.  The  only  Important  witness  for 
appellant  was  appellant  himself,  the  propriety 
or  impropriety  of  the  peremptory  Instruction 
resting  on  whether  his  testimony  could  possi- 
bly form  the  basis  for  a  verdict  in  his  favor. 
He  was  corroborated  in  the  assertioi\  that  he 
was  a  drafted  soldier ;  that  he  was  away  from 
camp  on  a  pass;  and  that  in  some  way  he 
was  so  injured,  in  the  yard  of  appellee,  on 
the  night  of  December  0,  1917,  that  he  lost 
one  of  his  legs. 

He  stated  that  he  went'  to  the  passenger 
depot  of  appellee  between  8  and  0  o'clock  on 
the  night  of  December  9, 1917,  to  meet  a  sick 
brother,  who  had  written  him  a  letter.  The 
letter  was  not  shown,  nor  did  the  sick  broth- 
er testify,  although  it  transpired  that  the 
brother  was  not  on  the  train  and  did  not 
come  to  San  Antonio  for  two  months  after  the 
accident.  He  stated  that  he  went  to  the  depot 
to  assist  the  sick  brother  off  the  train  with 
his  baggage,  and  went  to  the  window  and 
asked  the  agent  if  there  was  a  train  In,  and 
he  said,  "Yea."  He  then  went  out  the  door 
of  the  station  and  saw  three  or  four  trains 
standing  there  and — 

"a  fellow  standing  there,  looked  to  be  a  rail- 
road man,  and  I  asked  him  if  the  train  was  in; 
I  asked  him  if  be  was  in  charge  of  the  rail- 
road; I  told  him  I  had  a  sick  brother  on  there 
and  I  wanted  to  help  him  off  with  bis  baggagf 
and  he  just  says,  'Go  ahead.'  I  asked  him  if 
it  was  a  Katy  train  and  I  went  on  ont.  This 
fellow  I  saw  standing  there  was  telling  the 
railroad  people  to  do  this  and  that  around 
there." 

He  further  testified: 

• 

"Tea;  I  asked  him  which  was  the  EJity  train. 
And  I  went  on  down  the  side  of  the  train  look- 
ing in  the  windows  there,  and  I  saw  a  fellow 
that  I  knew,  Evans  Wilkinaon,  a  friend  of  mine 
and  my  brother's,  and  I  thought  by  seeing  him 
on  there  that  maybe  my  brother  was  on  there 
too,  with  him.  So  I  started  to  get  on  the  train, 
and  just  as  I  started  to  get  on,  got  my  foot 
np  there,  the  train  kind  of  moved  up  qnick 
and  I  got  unbalanced  some  way  np  there,  which 
throwed  me,  and  I  rolled  and  my  foot  some- 
how got  under  the  wheel  there — I  don't  know 
just  exactly  how  it  waa — and  just  cat  it  off 
right  there.  The  train  waa  standing  still  when 
I  went  to  step  on  it  Just  as  I  started  to 
get  np  on  the  step — I  had  my  foot  up  there — 
the  train  moved  up  and  throwed  me.    I  rolled 
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and  got  my  foot  under  the  train.  The  train 
was  a  passenger  train.  My  pnrpose  in  going 
on  that  train  wag  to  help  my  brother  off  and 
■ee  Evans  Wnkinaon.  I  wanted  to  see  Erans 
Wilkinson  about  some  business.  I  wanted  to 
see  him;  also  I  wanted  to  see  both  of  them. 
*  •  •  When  I  stepped  up  on  the  steps  there 
was  nothing  occurred  to  indicate  or  warn  me 
that  the  train  was  going  to  move.  Notliing  like 
a  bell  or  whistle  or  the  conductor  or  anything 
like  that." 

AppeUant  swore  that  there  was  no  one  at 
or  near  tbe  train  when  be  nndertook  to  board 
it,  and  that  there  were  no  platforms.  He 
said  "a  fellow"  pointed  out  the  train  to  him. 
He  swore  that  there  were  no  platforms  "no 
steps,  no  box,  or  anything  to  get  in  on,"  and 
he  did  not  know  whether  he  was  on  the  east 
or  west  side  of  the  train.  Ee  also  testified 
that  be  saw  no  one  on  the  side  of  the  train 
<Hi  which  he  tried  to  climb.  When  examined 
by  tbe  conrt,  appellant  testified: 

"Yes,  sir;  I  have  been  down  there  since  the 
accident  and  I  saw  these  platforms  there  where 
passengers  get  on.  There  are  platforms  there 
between  the  tracks  where  people  get  on  and  off. 
T%ere  wasn't  any  platform  on  the  side  of  the 
train  I  attempted  to  get  on.  It  wasn't  up 
against  the  platform.  I  don't  know  whether  the 
other  side  of  the  train  was  up  against  the  plat- 
form or  not." 

He  also  said  there  were  no  platforms,  bat 
cement  sidewalks. 

The  uncontradicted  testimony  of  appellee 
diowed  that  appellant  was  bort  by  an  out- 
going train  that  left  about  9  o'clock  p.  m. 
Passengers  boarded  the  train  on  the  west 
side,  where  there  was  a  platform,  but  there 
was  no  platform  on  the  east  side.  San  An- 
tonio is  a  terminal  for  appellee,  and  the  trains 
go  no  further  than  the  place  in  the  yard  near 
the  d^wt  where  appellant  was  burt.  All 
trains  come  in  from  and  go  oat  in  a  southerly 
direction.  Tbe  train  wlilcb  burt  appellant 
was  tlie  first  section  of  No.  26,  the  "Katy 
Flier."  An  employ^  of  appellee  swore,  and  be 
was  not  contradicted,  that  wh^n  tbe  first  sec- 
tion moved  out  he  was  standing  on  the  plat- 
form west  of  the  train,  and  be  beard  a  groan 
and  scream  on  the  east  side  and  as  soon  as 
the  train  passed  be  crossed  over  the  track 
and  be  and  two  soldiers  picked  appellant 
up,  carried  him  across  tbe  track,  and  laid 
bim  on  the  platform.  There  were  a  large 
number  of  people  on  tbe  platform  at  that 
time.  There  was  no  platform  nor  lights  on 
tbe  east  side  of  the  train  and  the  doors  were 
dosed-  Others  testified  to  seeing  blood  on  tbe 
east  side  of  the  track,  where  passengers  werei 
never  received.  It  was  made  of  gravel  and 
rocks  between  the  tracks,  and  was  not  for  in- 
gress or  egress. 

AppeUant  did  not  know  <m  wblcb  side  of 
tbe  train  be  sought  to  enter,  but  be  knew 
there  w«%  no  platforms  and  steps  there.  Al- 
though a  passenger  train  was  preparing  to 
leave,  be  swore  that  there  was  not  a  human 


being  on  the  side  of  tbe  train  where  be  was 
hurt.  He  said:  "I  didn't  see  anybody  there 
at  this  place  where  I  attempted  to  get  on — 
passengers  or  anybody  else."  He  was  looking 
for  a  train  discharging  passengers,  yet  no  one 
was  there,  and  to  convince  him  that  he  was 
not  at  a  train  delivering  passengers  be  says 
he  saw  a  "friend  in  one  of  the  cars,  who  it 
seems  was  not  there  and  consequently  could 
not  have  disembarked.  The  man  he  saw  must 
have  left  on  the  train.  If  he  received  a  let- 
ter from  his  sick  brother,  it  was  not  produced, 
and  the  brother  not  only  did  not  come  at  that 
time  but  did  not  testify  at  the  trial  and  no 
effort  was  made  to  obtain  bis  deposition,  al- 
though his  residence  In  Texas  was  well 
known  to  appellant  No  human  being  corrob- 
orated a  single  statement  made  by  him  except 
that  be  was  hart  and  had  a  pass  on  his  per- 
son. No  letter  was  found  In  bis  pocket  Wil- 
kinson was  not  in  San  Antonio  that  night, 
nor  was  bis  brother  there.  No  one  else  has 
intimated  that  the  brother  was  sick  when  tbe 
accident  occurred.  There  was  no  evidence  as 
to  when  any  train  came  in  on  the  night  in 
question.  If  appellant  did  ask  any  one  about' 
tbe  train  that  had  come  In,  be  did  not  indi- 
cate who  it  was.  He  did  not  swear  that  "the 
fellow"  wore  any  uniform  or  badge,  nor  how 
be  knew  the  men  be  was  ordering  around 
were  railroad  men.  His  testimony  alone 
shows  that  be  could  not  have  been  on  tbe  side 
of  the  train  where  people  entered  or  left  the 
cars,  and  in  fact  he  stated  he  saw  no  one  en- 
tering or  leaving.  T^e  only  reasonable  way 
to  account  for  the  absence  of  every  one  on  tbe 
side  of  the  train  where  he  was  burt  was  that 
he  bad  for  some  purpose  of  bis  own  gone  on 
the  dark  side,  where  there  was  no  platform 
and  where  he  was  a  trespasser. 

If  he  was  a  licensee  on  tbe  premises  to  help 
big  brother  off  a  train  that  had  just  come, 
that  did  not  license  bim  to  endeavor  to  enter 
an  outgoing  train ;  and  appellee  would  not  be 
liable  unless  some  agent  of  the  company  had 
Induced  bim  to  attempt  to  board  it,  or  knew 
of  his  position  of  danger  and  with  such  knowl- 
edge gave  no  notice  of  the  intention  to  move. 
All  the  facts  go  to  show  that  no  one  showed 
him  the  outgoing  train  and  told  bim  that  it 
was  the  one  which  bad  Just  come  in,  and  all 
the  facts  tend  to  show  that  he  was  not  trying 
to  board  tbe  train  where  any  one  would  ex- 
pect him  to  make  such  endeavor. 

Appellant  does  not  pretend  that  any  one, 
whether  connected  with  tbe  train  or  not 
knew  be  was  trying  to  get  on  tbe  train  that 
was  about  to  leave  for  the  north.  He  made  it 
Impossible  for  any  one  to  have  seen  him,  for 
he  reiterated  that  there  was  no  one  on  that 
side  of  tbe  train.  It  is  utterly  Incredible  that 
any  one  told  him  that  train  bad  Just  come  In, 
and  any  one  of  the  most  ordinary  intelligence 
■should  have  known  that  if  tbe  train  bad  Just 
come  in  persons  would  be  getting  off.  No  one 
was  getting  off.    No  one  was  getting  on,  and 
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consegnaitly  it  is  oertaln  appellant  was  not 
on  tlie  side  of  tbe  train  where  people  got  on. 
He  was  nndonbtedly  found  on  tbe  east  side  of 
the  train,  where  he  bad  no  right  to  be.  Four 
trains  were  standing  on  tbe  different  tracks 
in  the  yard. 

The  moyement  of  the  train  was  not  shown 
to  be  negligent.  Every  quick  movement  of  a 
train  is  not  negligent,  and  it  was  not  shown 
that  appellee  Imew  that  api)ellant  was  in  a 
place  where  movement  of  tbe  train  would  in- 
jure blm.  Appellant  gave  no  description  of 
the  train  by  tbe  time  it  was  due  or  in  any 
way  Identified  it,  but  asked  if  the  "Katy 
train"  was  in  and  was  told  It  was.  There 
may  have  been  several  that  bad  come  in. 

Tbe  cases  cited  by  appellant  as  to  due  no- 
tice to  those  who,  he  says,  go  to  trains  "to 
welc(mte  the  coming  or  speed  tbe  parting 
guest,"  refer  fo  parties  going  at  train  time  to 
depots  to  place  relatives  or  friends  on  trains 
or  to  assist  them  off,  and  not  to  a  person  go- 
ing on  tbe  side  of  a  train  where  no  one  can 
see  him,  and  where  no  one  gets  off  or  on.  He 
wad  not  licensed  to  go  to  any  such  placa  If 
he  had  gone  to  the  proper  train,  on  the  plat- 
form side,  at  tbe  time  when  it  arrived,  to 
assist  bis  brother  to  alight,  he  was  a  licensee, 
and  appellee  would  have  owed  him  ordinary 
care  In  his  protection.  But  when  he  entered 
tbe  yards  and  wandered  off  to  a  train  going 
out,  on  the  side  where  no  one  got  off  or  on, 
without  tbe  knowledge  of  appellee,  it  owed 
him  no  duty.  Appellee  was  under  no  obliga- 
tion to  provide  a  guide  or  bodyguard  to  pre- 
vent appellant  from  wandering  into  places 
where  reason  and  common  sense  should  have 
taught  blm  he  should  not  go. 

The  Judgment  is  affirmed. 


POSS  V.   KUHLMANN.    (No.  6353.) 

(Court  of  Oivil  Appeals  of  Texas.    San  An- 
tonio.   March  10,  1920.    On  Motion  for 
Rehearing,.  June  16,  1920.) 

Wills  iS=3 1 30— Application  for  probate  held  to 
show  a  valid  holographic  will. 

An  instrument,  signed  and  dated,  and  in 
terms:  "To  Mrs.  EJugcnia  Poss  auto  and  $5,- 
000,"  is  shown  by  application  for  probate  to 
be  a  valid  holographic  will;  application  al- 
leging tbe  instrument  was  whoUy  in  the  hand- 
writing of  deceased,  made  just  before  his  death, 
and  accompanied  by  his  statement  that  he  in- 
tended it  as  a  gift  to  P.,  and  that  the  auto 
and  money  described  therein  should  be  given  to 
P.  after  his  death,  it  being  capable  of  being 
relieved  of  ambiguity  by  parol  evidence. 

Appeal  from  District  C!ourt,  Kendall  Coun- 
ty ;   K.  H.  Burney,  Judge. 

.■Vpplicatlon  by  Mrs.  Eugenia  Poss  to  pro- 
bate a  will,  opposed  by  P.  Kuhlmann,  admin- 


'  Istrator.     Appllcati<m  dismissed,   and  appli- 
cant appeals.     Beversed  and  remanded. 

W.  A.  Wurzbacb,  of  San  Antonio,  for  ap- 
pellant 

Davis  &  Long  and  H.  B.  Cllne,  all  of  San 
Antonio,  and  F.  W.  Scbweppe,  of  Boeme, 
for  appellee.  ^ 

COBBS,  J.  This  Is  an  application  to  pro- 
bate a  will  as  the  last  will  and  testament  of 
Wm.  Kuhlmann,  deceased.  Appellant  alleg- 
ed In  ber  apidicatlon: 

"That  William  Kuhlmann  departed  this  life 
on  the  18th  day  of  December,  A.  D.  1918.  leav- 
ing real  and  personal- property  of  the  estimated 
value  of  $30,000.  That  said  William  Knhbnuui. 
deceased,  resided  at  the  time  of  his  death  in 
Kendall  county,  state  of  Texas.  That  on  the 
17th  day  of  December,  A.  D.  1918,  the  said 
William  Kuhlmann  made  the  following  writing, 
which  is  wholly  in  the  handwriting  of  said  Wil- 
liam Kuhlmann  aa  follows,  to  wit:  'Dec  17 
To  Mrs.  Kugenia  Poss  auto  and  ^,000  Dollars 
Wm.  Kuhlmann  1918.'  That  said  writing  was 
intended  by  tbe  said  William  Kuhlmann  as  his 
last  will  and  testament,  that  he  made  the  same 
about  12  hours  before  bis  death,  and  Uiat 
a  short  time  thereafter,  and  before  bis  death, 
which  occurred  about  11:30  a.  m.  on  Decem- 
ber 18,  1918,  be  declared  that  be  intended  tbe 
same  as  a  gift  to  the  said  Mrs.  Elugenia  Poss, 
and  that  the  said  auto  and  |5,00O  described  in 
said  writing  should  be  given  to  the  said  Mrs. 
Kugenia  Fobs  after  his  death,  and  that  you 
petitioner  believes,  and  therefore  alleges,  the 
writing  to  be  the  last  will  and  testament  of 
said   deceased,   and   which   is   herewith   filed." 

Phillip  Knhlmann,  as  the  administrator  of 
said  estate,  appeared,  filed  exceptions  to  tbe 
application  to  probate  the  same  as  tbe  last 
will  and  testament  of  said  decedent,  and  Sl- 
ed an  answer,  contesting  the  same  Ihe 
court,  after  bearing  argument,  sustained  a 
general  exceptlt>n  thereto,  and,  appellant  re- 
fusing to  amend,  the  same  was  dismissed 
at  his  cost,  from  which  action  of  the  court 
in  dismissing  the  ai^licatlon  appellant  ap- 
pealed to  this  court 

The  ruling  of  the  court  Is  alleged  to  be 
erroneous,  and  is  cballoiged  by  proper  as- 
signments presented  here.  This  was  claimed 
to  be  a  will  written  wholly  In  the  handwrit- 
ing of  the  testator,  as  provided  by  our  stat' 
ute.  Tbe  demurrer,  of  coarse,  admitted  the 
allegations  of  tbe  pleader,  but  challenged  the 
statement  as  sufficient  to  show  a  valid  wOl. 
Appellee  cites  the  case  dl  Adams  v.  Maris, 
213  S.  W.  623,  In  suw>ort  of  his  contenti<m. 
He  cites  no  other  case,  and  wholly  relies  oo 
It  This  opinion  is  delivered  by  the  Oom- 
misslon  of  Appeals,  on  reversing  and  render^ 
ing  in  part,  and  in  affirming  in  part,  tbe 
judgment  of  tbe  Court  of  Civil  Appeals  of 
the  Seventh  District,  reported  in  lee  S.  W. 
475. 

The  language  of  the  Instrument  ItseU  Is 
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very  obscare  to  evidence  a  gift  or  derlae  or 
when  to  take  effect  The  instmment  bears 
date  the  17th  day  of  December,  1918,  and  the 
application  to  probate  alleges  the  death  as  of 
18th  day  of  December,  1918.  It  further  al- 
leges he  made  the  same  about  12  hours  be- 
fore his  death,  and  that  a  short  time  there- 
after and  before  his  death,  which  occurred 
about  11  ao  a.  m.  on  December  18,  1918,  he 
declared  that  he  intended  the  same  as  a  gift 
to  the  aald  Mrs.  Eugenia  Poss;  and  that  the 
said  auto  and  $5,000,  described  In  said  writ- 
ing, should  be  giren  to  the  said  Mrs.  Eugenia 
Poss  after  his  death.  The  statute  prescribes 
the  allegations  necessary  to  be  made  in  an 
application  to  probate  a  vrlll.  Article  3251; 
Bradshaw  v.  Roberts,  62  S.  W.  574.  And 
article  3271  prescribes  facts  which  must  be 
proven  before '  admitting  to  probate.  It  is 
the  duty  of  the  court  to  require  all  facts  to 
be  drawn  out  upon  the  execution  of  a  paper 
offered  for  probate.  Hogf  r.  State,  72  Tef. 
281,  10  S.  W.  689. 

It  is  Important,  in  passing  on  the  ruling 
of  the  court  on  the  demurrers  to  the  appli- 
cation as  a  whole,  to  ascertain  the  meaning, 
as  far  as  possible,  of  the  testator,  to  develop 
all  the  facts  bearing  on  the  question.  Hopf 
V.  State,  supra.  This  is  necessary  to  dis- 
cover his  intention.  In  Winfree  v.  Wlnfree, 
139  S.  W.  p.  41,  the  court  says: 

"In  the  case  of  Hawes  v.  Foote,  64  Tex. 
22,  our  Supreme  Court  says:  'Liberal  allow- 
ance is  made  in  conatruiDg  wills  to  mere  cas- 
ualties or  ignorance  or  awkwardness  In  the  use 
of  words  in  their  exact  sense  and  in  the  struc- 
ture of  sentences,  for  the  purpose  of  attaining 
the  paramonnt  object — the  real  intention  of  the 
testator.  The  law  will  not  allow  the  testator's 
intention  to  be  defeated  because  be  has  sot 
clothed  his  ideas  in  technical  language.'  •  •  • 
When  the  meaning  of  the  words  nsed  in  a  will 
is  ambignoas,  the  court,  in  order  to  arrive  at 
the  intention  of  the  testator,  must  be  put  as 
near  as  may  be  in  his  environment,  'stand  in  his 
shoes,  and  look  with  his  perspective  through 
bis  eyes,'  and  to  enable  the  court  to  do  this 
parol  evidence  of  the  conditions  and  drcnm- 
Btances  surrounding  the  parties  and  the  ex- 
ecution of  the  instrument  is  always  admissible. 
Pe«t  V.  Railway  Co..  70  Tex.  527.  8  S.  W. 
208;  WeUer  v.  Weller,  22  Tex.  Civ.  App.  247, 
64  S.  W.  652;  Clark  v.  Cattron,  23  Tex.  Civ. 
App.  61,  66  S.  W-.  100." 

See  Hunting  v.  Jones,  183  S.  W.  860 ;  Held- 
enheimer  v.  Bauman,  84  Tex.  182,  19  S.  W. 
382,  31  Am.  St  Rep.  29. 

Taking  Into  consideration  that  this  instru- 
ment was  wholly  in  the  handwriting  of  the 
testator,  Inunedlately  preceding  his  death, 
and  the  further  fact  that  on  his  deathbed  be 
declared  he  intended  it  as  a  gift,  la  a  strong 
circumstance  to  be  taken  into  consideration 
in  support  of  its  validity.  Iiawson  et  al.  v. 
Estate  of  J.  P.  Dawson,  21  Tex.  Civ.  App. 
361,  53  S.  W.  64. 

The  main  question  .  that  can  be  raised 
Against  tbe  instrument  as  a  will  is  its  am- 


biguity. It  Is  admitted  by  tbe  demurrer  to  . 
be  in  the  handwriting  of  the  testator  and 
bears  his  true  signature,  made  shortly  before 
his  death,  accompanied  by  a  statement  as  to 
what  he  desired  done  with  It  That  state- 
ment relieves  it  of  part  of  its  ambiguity 
and  shows  his  Intent.  This  will  does  not 
from  the  pleading  evidence  an  intention  to 
make  a  gift  Inter  vivos,  for  it  was  not  con- 
summated by  delivery,  but  the  facts  evi- 
dence an  Intention  to  make  a  gift  to  take  ef- 
fect after  his  death.  In  such  a  case  parol 
evidence  is  admissible.  In. Adams  v.  Maris, 
213  S.  W.  626,  627,  the  court  haa  this  to  say: 

"The  words  are  not  ambiguous  to  the  extent 
that  they  are  unmeaning,  or  inconsistent  with 
themselves  to  the  extent  that  parol  evidence 
is  not  admissible  to  aid  in  making  clear  what 
they  mean.  Ferguson  v.  Ferguson,  supra;  Cyc. 
vol.  17,  pp.  680-682;  Jones  on  Evidence,  { 
473;  Meyers  v.  Maverick,  28  S.  W.  716;  Page 
on  Wills,  998;  Schouler  (tn  Wills,  {  681 ;  Gard- 
ner on  Wills,  388.  The  courts  are  reluctant  to 
declare  wills,  as  well  as  contracts,  void  for 
uncertainty.  They  have  in  cases  in  which  no 
question  of  fraud  arises  resorted  to  'every 
shift,'  rather  than  declare  the  gift  void  for 
such  reason.  Doc  ex  dem.  .Winter  v.  Parratt. 
6  Man.  &  G.  362.  While  doubtless  not  a  wise 
policy  to  go  to  such  extreme  to  effectuate  an 
uncertain  intention,  it  is  safe  to  follow  tbe  rule 
announced  in  Jones  on  Evidence,  that  It  is 
only  when  the  instrument  is  unintelligible  or 
uncertain  after  the  extrinsic  evidence  as  to  the 
situation  of  the  parties  and  the  surrounding 
circumstances  have  been  received,  that  a  true 
patent  ambiguity  is  established.'  Jones  on  Evi- 
dence, vol.  1,  i  474." 

We  believe  the  court  erred  in  sustaining  a 
general  exception  to  appellant's  application, 
and  reverse  the  Judgment  of  the  court  and 
remand  the  cause  for  a  new  trial. 

On  Motion  for  Rehearing. 

'  The  application  for  probate  of  the  instru- 
ment sufficiently  alleges  that  tbe  very  instru- 
ment copied  in  the  petition  was  intended  by 
Kuhlmann  as  his  last  wlU  and  testament 
The  general  demurrer  and  so-called  iQ>ecial 
exceptions,  which  were  also  general  demur- 
rers, were  sustained  on  the  theory  that  tbe  in- 
strument declared  on  must  on  its  face  contain 
words  evidencing  a  gift  of  scnne  kind.  In 
sutvort  of  the  contention  the  case  of  Smith 
V.  Smith,  112  Va.  206,  70  S.  E.  491,  33  L.  R 
A.  (N.  S.)  1018,  Is  specially  relied  on,  and 
some  cases  are  dted  which  are  not  available. 
We  do  not  regard  said  case  of  Smith  v.  Smith 
as  sustaining  the  contention  made.  The  ex- 
pressions particularly  relied  on  were  made 
in  view  of  the  facts  of  that  particular  case, 
and  when  thfe  opinion  is  considered  as  a 
whole.  It  appears  that  the  court  was  of  the 
opinion  that  the  language,  "Everything  is 
Lou's,"  could  be  shown  to  be  a  will  If  the 
facts  and  circumstances  surroimding  the  exe- 
cution thereof  showed  that  such  Instrument 
was  Intended  as  a  will,  but  that  evidence  of 
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expressions  of  an  intention  to  make  that 
kind  of  a  will  baving  no  reference  to  the  par- 
tlcalar  Instrument  would  not  be  sufficient  to 
entitle  the  Instrument  to  be  admitted  to  pro- 
batft  We  call  attention  to  the  court's  quota- 
tion from  Jarmon  on  Wills,  and  to  the  dis- 
cussion of  the  attending  circumstances,  all 
of  which  we  believe  show  that  the  opinion 
sustains  our  holding  in  this  case. 

We  conclude  that  the  mption  for  rehear- 
ing should  be  orerruled. 


HOLMES   V.    UVALDE    NAT.   BANK    at  aL 
(No.  6393.) 

{Court  of  CiTil  Appeals  of  Texas.     San  An- 
tonio.   Mar  12,  1920.    Rehearing 
Denied  June  2,,  1020.) 

1.  Trial  «s>232(2)  —  Ganaral  charge  oentreU 
ling  half  amount  sued  for  In  case  submitted 
on  special  Issues  properly  refuseil.  - 

Where  suit  against  a  bank,  its  directors, 
and  liquidating  agent,  to  recover  deposits  made 
by  plaintiff,  was  snbmitted  on  special  issues, 
general  charge  to  tontrol  the  disposition  of  at 
least  half  the  amount  sued  for  was  properly 
refused  to  plaintiff. 

2.  Trial  €=>I9I( I)— Charge  assuming  as  facts 
matters  whereon  Jury  could  have  found  to 
contrary  properly  refuted. 

Charge  for  plaintiff  assuming  as  facts  mat- 
ters whereon  the  jury  could  have  found  to  the 
contrary,  which  were  important  and  decisive 
in  the  case,  was  properly  refused. 

3.  Appeal  and  error  «=»730(2)— Assignments 
as  to  giving  or  refusal  of  charges  without 
stating  substance  not  considered. 

Assignments  of  error  complaining  of  giving 
of  certain  charges  or  refusal  of  others,  with- 
out stating  even  substance  of  charges,  should 
not  be  considered;  a  reference  to  bills  of  ex- 
ceptions without  giving  substance  of  them  not 
complying  with  rules  of  Courts  of  Civil  Appeals, 
and  it  not  being  incumbent  on  an  appellate 
court  to  search  record  for  matters  that  should 
be  supplied  by  appellant    . 

4.  Trial  «=9352(4)  —  Issue  whether  cashier 
converted  plaintlfTs  funds  held  properly  re- 
fused. 

In  suit  against  a  bank,  its  directors,  and 
liquidating  agent  for  deposits  made  by  plaintiff, 
refusal  of  trial  court  to  place  before  jury  issue 
whether  bank's  cashier  had  converted  any 
money  of  plaintiff  to  his  own  use  held  proper 
in  view  of  the  evidence. 

5.  Banks  and  banking  «=>!  12— Bank's  knowl- 
edge cashier  had  authority  to  draw  from 
piaintifi's  loan  account  held  not  to  make  It 
liable  for  conversion. 

If  a  bank  had  known  that  its  cashier  had 
authority  to  draw  out  money  deposited  in  a 
loan  account  of  plaintiff,  the  fact  would  not 
have  charged  the  bank  with  notice  the  cashier 
was  loaning  or  pretending  to  loan  such  money 


for  plaintiff,  nor  make  the  bank  liable  for  the 
cashier's  conversion  of  it. 

6.  Banks  and  banking  ^=>  108— Cashier's  loans 
In  naras  of  hank  for  depositor  did  not  bind 
bank. 

It  was  not  within  the  scope  of  the  agency 
of  the  cashier  of  a  t>ank  to  make  loans  in  the 
name  of  the  bank  for  depositors,  and  the  bank 
was  not  bound  by  his  acts  in  making  such  loans. 

7.  Principal  and  agent  «=9l80— Rule  of  imputa- 
tion of  knowledge  destroyed  by  action  adverso 
to  prinoipal. 

Presumption  that  an  agent  has  performed 
duty  to  communicate  to  principal  knowledge 
possessed  by  bim  relative  to  subject-matter  of 
agency,  basis  of  rule  imputing  notice  to  prin- 
cipal of  acts  of  the  agent,  is  destroyed  where 
the  agent,  nominally  acting  as  such,  in  reality 
acts  in  his  own  or  in  another's  interest  ad- 
versely to  his  principal. 

8.  Banks   and   banking   «s>l  16(6)— Bank    not 
.ebargeabte  witk  knowledge  of  oashler  noting 

adversely. 
Though  a  bank  knew  plaintiff  had  deposited 
his  money,  and  that  its  cashier  had  authority 
to  draw  it  whenever  he  desired,  the  bank  was 
not  charged  with  knowledge  its  cashier  liad  au- 
thority from  phiintiff  to  lend  the  money  for 
him,  nor  that  the  cashier  had  appropriated 
plaintiff's  money  to  his  own  use,  and  had  forged 
notes  to  hide  his  crime;  any  action  by  cashier 
being  adverse  to  bank,  preventing  imputation 
of  his  knowledge  to  it. 

9.  Banks  and  banking  $=>258— NatlonnI  bask 
not  authorized  to  contract  to  Isnd  money  of 
depositor. 

Under  Rev.  St.  D.  S.  $  5136  (U.  S.  Comp. 
St.  §  96C1),  a  national  bank  bad  no  authority 
to  enter  into  a  contract  for  loaning  money  of 
a  depositor  kept  in  a  deposit  account  through 
its  cashier  authorized  by  the  depositor  to 
draw  thereon  to  make  loans. 

10.  Banks  and  banking  <8=9|I2— Bank  not  lia- 
ble for  moneys  used  by  cashier  in  manner 
ultra  vires  as  to  bank. 

Where  money  is  deposited  in  bank,  and  tlie 
cashier  is  authorized  and  paid  as  an  individual 
by  the  depositor  to  act  for  the  depositor  in 
making  loans,  which  acts,  if  performed  by  the 
t>ank,  would  be  ultra  vires,  the  depositor  can- 
not recover  from  the  bank  for  the  pecnlationB 
and  conversions  of  the  cashier. 

li.  Banks  and  banking  <S=>II2— Bank  not  lia- 
ble for  misappropriation  of  funds  by  cashier 
to  make  loans  for  depositor. 
Where   there   has  been   collusion   between 
cashier  of  bank  and  a  depositor  to  secure  serv- 
ices of   cashier   adversely   to   the   bank,   it   is 
not  liable  for  misappropriation  by  the  cashier 
of  funds  drawn  out  under  authority  of  the  de- 
positor to  be   used  to  detriment  of  bank    by 
cashier  in  making  individnal  loans  for  deposi- 
tor. 

Appeal  from  District  Court,  Uvalde  Coon- 

ty;    Joseph  Jones,  Judge. 


$s»For  otbor  cues  see  same  toplo  and  KEY-NUMBER  in  all  Key-Numbwed  Dlsosts  and  Indexw 
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Suit  by  Daniel  Holmes  against  the  Uvalde 
National  Bank  and  others.  From  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

W.  D.  Love,  of  Uvalde,  and  Denman,  Frank- 
lin tc  McXrown,  of  San  Antonio,  for  appellant. 

Martin  &  Martin,  of  Uvalde,  and  W.  B.  Tea- 
garden  and  Clamp,  Searcy  &  Clamp,  all  of 
San  Antonio  (Boyle,  Ezell  &  Grover,  of  San 
Antonio,  of  coonsel),  for  appellees. 

FLY,  0.  J.  Appellant  Instituted  snlt 
agalns:  the  Uvalde  National  Bank,  T.  O. 
Frost,  J.  M.  Klncald,  M.  B.  Walcott,  F.  J. 
Rheiner,  J.  O.  Turman,  and  F.  T.  Klncald, 
as  directors  of  the  bank,  and  Jake  Schwartz, 
as  llQuldatlng  agent,  for  certain  deposits 
made  by  him,  amounting  to  $48,788.81.  The 
cause  was  submitted  to  a  Jury  on  the  fol- 
lowing Issne,  given  by  the  court: 

"Was  F.  J.  Rheiner  the  agent  of  plaintifF, 
Daoiel  Holmes,  in  making  the  loans  of  the 
money  that  he  turned  over  to  said  Rheiner?" 

The  issne  was  answered  in  the  affirma- 
tive, and  the  second  issue  became  unimpor- 
tant and,  under  instruction  of  the  court,  was 
not  answered.  At  the  request  of  appellees, 
the  Jury  was  informed  that  the  suit  against 
the  directors  had  been  dismissed  by  appel- 
lant. Judgment  was  rendered  that  appellant 
take  nothing  by  his  suit  as  to  the  l>ank  and 
Schwartz  and  Turman,  Walcott,  and  Kln- 
cald as  the  liquidating  committee. 

The  evidence  showed  that  appellant,  with- 
out the  knowledge  or  consent  of  the  directors 
of  the  bank,  entered  into  a  personal  agree- 
ment with  F.  J.  Rheiner,  by  which  the  latter 
was  to  make  loans  for  appellant  out  of  mon- 
ey from  time  to  time  delivered  to  Rheiner 
personally  by  appellant,  and  Rheiner  placed 
the  money  lu  the  bank,  with  the  full  author- 
ity to  draw  It  out  whatever  be  so  desired. 
He  dealt  with  Rheiner  as  an  Individual  and 
not  as  cashier  of  the  bank.  The  arrange- 
ment entered  into  as  to  loaning  the  money 
was  concealed  by  appellant  and  Rheiner  from 
the  directors  of  the  bank.  Tlie  money  was 
loaned  at  different  times  by  Rheiner,  and 
the  securities  were  placed  in  the  hands  of  ap- 
I>ellant  by  Rheiner.  About  five  years  elapsed 
between  the  time  when  the  last  loan  was 
made,  to  wit.  May  24,  1914,  and  the  date 
of  the  filing  of  this  salt,  and  the  notes  now 
claimed  by  appellant  to  be  worthless  were 
taken  for  or  indorsed  and  delivered  to  ap- 
pellant by  Rheiner  more  than  five  years  be- 
fore this  suit  was  filed.  Appellant  at  no  time 
dealt  with  Rheiner  as  cashier,  and  in  the 
numerous  letters  written  to  him  by  appellant 
he  was  addressed  as  "Dear  Ferdle."  Appel- 
lant testified: 

"Yea,  sir;  I  told  Rheiner  in  the  beginning 
that  I  wanted  liim  to  loan  my  money  for  me. 
Yes,  sir;  I  trnsted  him  to  do  that.  Yei,  sir; 
I  gave  him  authority  to  draw  my  money  out 
to  make  loans  and  investments  for  me.  Yes, 
I  gave  liim  authority  to  malce  loans,  and  he  had 
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as  much  authority  as  I  did  to  make  loans, 
and  I  put  money  at  his  disposal  for  that  pur- 
pose—to make  loans." 

In  April,  1916,  there  was  a  full  settlement 
between  appellant  and  Rheiner.  Appellant 
swore  that  he  placed  about  $7,000  in  the  bank 
wh&i  Rheiner  was  absent,  and  when  he  re- 
turned uppellant  gave  him  a  check  for  the 
money,  to  be  placed  in  the  "loan  account," 
to  be  loaned  by  him. 

The  first  assignment  states  error  in  the 
refusal  to  give  the  following  charge,  re- 
quested by  appelant: 

"In  any  event,  you  will  find  your  verdict 
herein  for  plaintiff  for  the  sum  of  $26,779.65, 
being  the  aggregate  or  the  principal  of  the 
four  notes  in  evidence,  purporting  to  be  the 
notes  of  T.  J.  Martin,  and  the  one  note  in  evi- 
dence, purporting  to  be  the  note  of  W.  B.  Pat- 
terson, less  the  sum  of  $2,517.04  drawn  from 
the  loan  account  of  plaintilt  and  carried  into 
the  $4,600  certificate  of  deposit  in  evidence; 
that  is  to  say,  said  $^4,262.61  is  the  balance 
of  the  total  of  said  above-named  notes  after 
said  sum  of  $2,517.04  is  deducted  therefrom. 
The  remainder  of  the  case  you  will  consider 
from  the  evidence  in  the  case  and  the  charge  of 
the  court,  and  l>ase  your  verdict  thereon." 

[1,2]  The  charge  was  properly  refused. 
The  cause  was  submitted  on  special  issues, 
and  yet  appellant  sought  a  general  charge 
to  control  the  disposition  of  at  least  one-half 
of  the  amount  sued  for.  The  charge  assumed 
that  Rheiner  was  acting  as  the  cashier  of 
the  bank  in  making  the  loans,  that  it  was 
responsible  for  his  lack  of  care  and  judgment 
or  his  criminal  acts,  when  that  was  the  cru- 
cial point  In  the  case.  It  assumed  that  the 
notes  were  forgeries,  when  the  Jury  might 
have  found  that  they  were  'genuiqe.  In  other 
words,  it  was,  lu  effect,  an  instruction  for 
appellant  on  the  whole  case  and  made  a 
farce  out  of  the  issue  as  to  Rheiner  being  the 
agent  of  appellant  alone  in  negotiating  the 
loans,  and  not  of  the  banli.  It  assumed. that 
loaning  money  for  depositors  was  within  the 
powers  and  duties  of  the  bank  and  dispensed 
with  all  inquiry  into  the  doctrine  of  ultra 
vires  as  applied  to  the  acts  of  Rheiner,  If 
acting  for  the  bank. 

[3,4]  The  second,  third,  fourth,  fifth,  sixth, 
seventh,  eighth,  and  ninth  assignments  of 
error  should  not  be  considered.  Each  of  them 
complains  of  giving  certain  charges  or  re- 
fusing others  without  giving  even  tlie  sub- 
stance of  the  charges.  A. reference  to  bills 
of  exception  without  giving  the  substance 
of  them  does  not  comply  with  the  rules,  and 
it  is  not  incumbent  upon  an  appellate  court 
to  search  the  record  for  matters  that  should 
be  supplied  by  the  appellant  However,  we 
have  consulted  the  bills  of  exception  refer- 
red to  in  the  assignments  and  find  that  the 
cliarges  asked  were  properly  refused.  If 
Kheiner  was  the  agent  and  special  repre 
seatative  of  appellant  and  acted  in  lending 
the  money  not  as  cashier  or  agent  of  the 
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bank,  then  It  did  not  matter  tbat  be  con- 
verted the  money  of  appellant  to  his  own  use, 
so  far  as  the  bank  was  concerned.  In  this 
connection,  it  may  be  stated  that  there  was 
no  adequate  proof  that  Rheiner  had  convert- 
ed any  money  of  appellant  to  Ills  own  use. 
Appellant  had  the  notes,  he  now  wishes  de- 
clared forgeries,  in  his  possession  for  seven 
or  eight  years,  and  yet  did  not  ascertain  that 
they  were  forgeries.  Appellant  had  collnded 
with  Rheiner  to  l«id  money  for  him  and  de- 
prive the  1>ank  of  loans  to  which  it  was  en- 
titled, and  now  when  his  conspirator  has  beeu 
shown  to  be  a  defaulter  and  that  the  loans 
made  by  him  for  appellant  are  not  satis- 
factory, he  seeks  to  make  the  principal, 
against  whom  the  conspiracy  had  been  form- 
ed, responsible  for  the  acts  of  the  unfiiitli- 
ful  servant  Rheiner  was  the  agent  of  ap- 
pellant, and  not  the  agent  of  the  bank,  in 
making  the  loans,  as  found  by  the  Jury.  It 
was  not  an  issue  as  to  whether  the  bank  had 
notice  of  the  relations  between  appellant  aud 
Rheiner.'  All  of  the  testimony  tended  to 
show  that  appellant  and  Rheiner  did  not  de- 
sire that  the  bank  should  know  that  Rheiner 
was  lending  money  for  appellant,  but  stu- 
diously concealed  it  from  the  l)ank.  The 
evidence  clearly  showed  that  the  loaning  ac- 
count of  appellant  was  closed  and  a  certifi- 
cate Of  deposit  delivered  to  appellant  on  or 
about  April-  23,  1916,  and  such  settlement 
was  fully  accepted  and  agreed  to  by  appel- 
lantj  an!d  such  testimony  tended  to  show 
that  appellant,  by  his  laches  for  more  than 
two  years,  was  estopped  from  claiming  any- 
thing from  the  bank.  There  was  not  a  pai^ 
tide  of  evidmoe  tending  to  show  that  ap- 
pellant expected  or  desired  that  Rheiner 
should  act,  in  lending  the  money,  for  the 
bank;  but,  on  the  other  hand,  appellant  and 
Rheiner  did  all  they  could  to  prevent  the 
bank  discovering  anything  about  the  loans. 
It  follows  that  there  was  no  such  issue,  and 
the  court  acted  properly  In  refusing  to  place 
it  before  the  jury. 

[5]  If  the  bank  had  known  that  Rheiner 
had  authority  to  draw  out  the  money  de- 
posited in  the  loan  account  of  appellant,  that 
would  not  charge  the  bank  with  knowledge 
that  Rheiner  was  lending  or  pretending  to 
l^d  it  for  appellant,  nor  make  the  bank 
liable  for  his  conversion  of  it. 

[6]  The  interests  of  the  bank  and  appel- 
lant were  directly  antagonistic  in  the  lend- 
ing of  money,  and  every  loan  made  by  Rhein- 
er was  depriving  the  bank  of  the  opportuni- 
ty and  right  to  make  loans.  Under  the  cir- 
cumstances If,  as  all  the  testimony  shows, 
Rheiner  was  the  agent  of  appellant  in  mak- 
ing the  loans,  he  could  not  be  the  agent  of 
the  bank  also.  It  was  not  within  the  scope 
of  the  agency  of  Rheiner  to  make  loans  in  the 
name  of  the  bank  for  depositors,  and  the  bank 
was  not  bound  by  his  acts  in  making  such 
loans,  and  there  was  no  evidence  of  ratifica- 
tion of  his  unauthorized  acts,  if  sud>  acts 


could  be  ratified.    Henderson  t.  Railroad  Co., 

17  Tex.  660,  67  Am.  Dec.  675 ;   Bank  v.  Jones, 

18  Tex.  823.  Rheiner  did  not  claim  to  be  act- 
ing as  agent  for  the  bank,  but  altogether  as 
agent  of  appellant. 

[7]  The  rule  imputing  notice  to  the  prin- 
cipal of  the  acts  of  agents  is  usually  baaed 
upon  the  theory  that  it  is  the  duty  of  tlie 
agent  to  communicate  to  his  principal  the 
knowledge  possessed  by  him  relating  to  the 
subject-matter  of  the  agency,  and  the  pre- 
sumption that  he  has  performed  that  duty. 
But  this  presumption  is  destroyed  where  the 
agent,  though  nominally  acting  as  such,  is 
in  reality  acting  in  his  own  or  another's  in- 
terest, and  adversely  to  that  of  his  prind- 
paL  Mechem  on  Agency,  fi  1815;  Kauffman 
V.  Robey,  60  Tex.  311,  48  Am.  Rep.  264;  Tex- 
as Loan  Agency  v.  Taylor.  88  Tex.  47,  29  S. 
W.  1057;  Allen  v.  Garrison,  92  Tex.  546,  50 
S.  W.  335;  Cooper  v..  Ford,  29  Tex.  Civ.  App. 
253,  69  S.  W.  487;  La  Brie  v.  Cartwright, 
65  Tex.  Civ.  App.  144,  118  S.  W.  785;  Allen  v. 
Railroad,  150  Mass.  200,  22  N.  E.  917.  5 
L.  R.  A.  716,  16  Am.  St  Rep.  185. 

As  said  in  the  last-cited  case  by  the  Mas- 
sachusetts' court: 

"The  general  rule  is  that  notice  to  an  agent. 
while  acting  for  his  principal,  of  facta  af- 
fecting the  character  of  the  transaction,  ia  con- 
structive notice  to  the  principal.  •  •  • 
There  is  an  exception  to  tUs  mle  when  the 
agent  is  engaged  in  committing  an  independent 
fraudulent  act  on  his  own  account,  and  the  facts 
to  be  imputed  relate  to  this  fraudulent  act. 
It' is  sometimes  said  tbat  it  cannot  be  presumed 
that  an  agent  will  communicate  to  his  principal 
acts  of  fraud  which  he  has  committed  on  hia 
own  account  in  transacting  the  business  of  his 
principal,  and  that  the  doctrine  of  imputed 
knowledge  rests  upon  a  presumption  that  an 
agent  will  communicate  to  his  principal  what- 
ever he  knows  concerning  the  business  he  ia 
engaged  in  transacting  as  agent  It  may  be 
doubted  whether  the  rule  and  the  exception 
rest  on  any  such  reasons.  It  has  been  suggest- 
ed that  the  true  reason  for  the  exception  is  that 
an  independent  fraud  committed  by  an  agent 
on  his  own  account  is  beyond  the  scope  ^of  Ilia 
employment,  and  therefore  knowledge  'of  it, 
as  matter  of  law,  cannot  be  imputed  to  the  prin- 
cipal, and  the  principal  cannot  be  held  re- 
sponsible for  it.  On  tlus  view,  mtdi  a  fraad 
bears  some  analogy  to  a  tort  wilifolly  com- 
mitted by  a  servant  for  his  own  purposes,  and 
not  as  a  means  of  performing  the  business  in- 
trusted to  him  by  his  master.  Whatever  the 
reason  may  be,  the  exception  is  well  estab- 
lished." 

[I]  In  this  case  we  may  assume  Uiat  tbe 
bank  knew  tbat  appellant  bad  deposited  bis 
money  in  the  bank,  that  Rheiner  had  the  an- 
thority  to  draw  it  out  whenever  he  desired, 
and  still  this  would  not  charge  the  bank  with 
knowledge  that  Rheiner  had  authority  trom 
appellant  to  lend  the  money  for  him,  and  cer- 
tainly not  that  Rheiner  bad  appropriated  ap- 
pellant's money  to  his  own  use  and  benefit 
and  had  forged  notes  to  bide  his  crime.    Up- 
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on  no  ground  coald  the  bank  be  diarged  with 
such  knowledge.  Whoi  Rbeiner  drew  the 
money  and  loaned  or  misappropriated  It,  be 
clearly  acted  outside  the  scope  of  bis  au- 
thority and  was  not  acting  as  the  agent  of 
the  bank,  but  as  the  agent  of  appellant. 

In  the  case  of  Brookhouse  v.  Union  Pub- 
Usblng  Co.,  73  N.  H.  368>  62  Aa  219,  2  U 
B.  A.  (N.  S.)  993,  the  facts  were  that  one 
Moore  was  the  guardian  of  the  plalntUf,  and 
also  treasurer  of  the  defendant,  and  used  the 
defendant  corporation  for  his  private  bank- 
ing purposes,  deix>sltlng  money  with  its  gen- 
eral funds  and  crediting  his  account,  and 
charging  his  account  as  he  withdrew  it  He 
trithdrew  from  his  guardian  bank  account 
money,  for  which  he  received  drafts  pay- 
able to  himself  as  guardian  or  order.  These 
he  indorsed  and  directed  the  assistant  treas- 
urer of  defendant  to  deposit  to  his  credit 
He  afterwards  checked  out  the  money  for 
his  pers<Hial  use;  The  ward  sought  to  charge 
the  defendant  .with  notice  of  the  fraudulent 
character  of  the  tran.saction.  The  court  held 
that  the  defendant  was  an  Innocent  conduit 
through  which  the  guardian  temporarily 
passed  the  money,  and  that  it  could  not  be 
charged  therefor.^ 

The  evidence  in  this  case  shows  collusion 
t^  appellant  with  Rheiner  to  obtain  services 
from  the  latter  which  he  as  agent  of  the  bank 
was  not  authorized  to  perform,  and  which 
derived  the  tmnk  of  making  loans,  and  no 
presumption  of  notice  can  indulged  for  the 
protection  of  a  party  to  such  collusion.  As 
said  in  a  New  York  case: 

"The  rule  which  charges  the  principal  with 
what  the  agent  knows  is  for  the  protection  of 
innocent  third  persons,  and  not  those  who  use 
the  agent  to  further  their  own  frauds  upon  the 
priiKSpaL"  Nat.  life  Ins.  Ce.  ▼.  Minch,  63  N. 
r.  144. 

[t]  It  was  not  within  the  aeope  of  the 
agency  or  implied  power  and  authority  of 
Rbeiner  as  cashier  of  a  national  bank  to 
agree  with  a  party  not  connected  with  the 
bank  to  conduct  the  business  of  lending  for 
him,  from  which  the  bank  did  not  and  could 
not  derive  any  appreciable  benefit,  direct  or 
indirect  Tlie  acts  of  Rheiner  were  clearly 
ultra  vires,  and  did  not  !)lnd  the  bank.  The 
bank  had  no  authority  under  the  act  creat- 
ing it  to  enter  Into  a  contract  for  loaning 
money  of  a  depositor  sndi  as  existed  between 
appellant  and  Rheiner.  U.  S.  Rev.  St  S 
5136  CU.  S.  Comp.  St  S  9C61).  The  powers 
granted  to  national  banks  are: 

'To  exercise  by  its  board  of  directors,  or 
duly  authorized  oflScers  or  agents,  subject  to 
law,  all  such  incidental  powers  as  sbaU  be  imc- 
essary  to  carry  on  the  business  of  banking; 
by  discounting  and  negotiating  promissory 
notes,  drafts,  biHs  of  exchange,  and  other  evi- 
dence of  debt,  by  receiving  deposits;  by  baying 
and  seOing  exchange,  coin,  and  bullion;  by 
loaning  money  on  personal  security;    and  by 


obtaining,  issuing  and  circulating  notes  accord- 
ing to  ttie  provisions  of  this  title." 

The  powers  are  clearly  defined,  and,  while 
national  banks  are  authorized  to  lend  money, 
there  is  no  semblance  of  authority  for  lending 
money  as  the  agent  of  its  depositors.  Such 
authority,  If  granted  and  exercised,  would 
eventually  destroy  the  gresit  privilege  of 
lending  money  for  themselves  given  nation- 
al banks,  and  involve  them  in  complications 
which  would  almost  inevitably  lead  to  de- 
struction. Especially  would  this  be  true 
when  the  lending  is  done  without  remu- 
neration to  the  bank,  and  on  the  other  hand 
is  an  expense  in  taking  up  the  time  of  agents 
that  should  be  used  in  the  interest  of  the 
bank.  No  possible  good  could  result  to  the 
bank  from  loans  of  money  made  for  deposi- 
itors.  The  Federal  Reserve  Act  (38  Stat 
251)  has  no  application,  whatever,  to  the 
Uvalde  National  Bank,  as  defining  its  pow- 
ers. The  acts  for  which  it  is  sought  to  hold 
that  bank  occurred  before  the  enactment  of 
the  Federal  Reserve  Act  and,  of  course^  it 
does  not  have  any  application  to  such  acts, 
if  it  ever,  could  apply  to  such  bank. 

<[1(,  11]  If  appeilant  had  endured  into  a 
contract  with  Rheiner  as  cashier  of  the  bank, 
and  under  that  contract  had  deposited  mon- 
ey to  be  Invested  In  loans  by  the  bank,  and 
the  cashier  had  embesxled  the  deposits, 
there  is  some  authority  for  holding  that  the 
bank  would  be  lialde  for  the  deposits,  even 
thou^  the  agreement  to  Invest  was  ultra 
vires;  bat  where  the  m<ttey  is  deposited  as 
in  this  case  and  the  cashier  is  authorized 
and  paid  as  an  indlvidoai  to  act  for  the  de- 
IXMSttor  in  perfonuance  oil  actsi,  which,  if 
performed  by  the  l>ank,  would  be  ultra  vires, 
the  depositor  cannot  recover.  And  wb^i 
there  has  been  collusion  between  the  cashier 
and  the  depositor  to  secure  the  services  of 
the  cashier,  not  as  representative  of  the  bank, 
but  adversely  to  it  there  can  be  no  doubt 
that  the  bank  would  not  be  liable  for  the 
misappropriation  of  funds  drawn  out  of  the 
bank  under  authority  of  the  depositor  to  be 
used  to  the  detriment  of  the  bank. 

The  evidence  shows  clearly  that  appellant 
made  Rheiner  his  agent  not  as  an  agent  of 
the  bank,  for  he  acted  secretly  and  under 
cover  with  Rheiner  and  clearly  Indicated 
that  he  did  not  wish  the  l>ank  to  know  any- 
thing about  his  relations  with  Rheiner  nor 
have  any  connection  with  his  loons.  He  and 
Rheiner  sought  to  use  the  bank  as  a  mere 
conduit  for  their  schemes,  and  he  concealed 
all  his  transactions  with  Rheiner  from  the 
bank  until  his  friend  had  embezzled  his  jnon- 
ey  and  absconded,  and  then  he  sought  to 
make  the  victim  of  his  scheming  liable  for 
his  friend's  perfidy.  The  trial  court  proper- 
ly held,  under  the  facts,  that  such  liability 
would  not  attach. 

The  Judgment  is  alflrraed. 
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8I6II0R  TIE  CO.  V.  TEXAS  IBON  ASS'N. 
(N*.  2247.) 

<Conrt  of  Cirfl  Appeal*  of  Texas.    Tezarkana. 
Jane  3,  1020.) 

AwMl  *■'  MTar  «=>iail(l)— Ftatfafl  m  mm- 
ttethifl  avitfeaM  coadasiva. 
There   being   anffident   erideDce   to  jnstify 
tlie  ficdinc  it  is  coBdoaire  notwithstandint  con- 
fiicons  cTJdence. 

Appeal  from  District  Court.  Cass  Comity; 
H.  F.  CXeal,  Judge. 

Action  b7  the  Texas  Iron  Company  against 
the  Signer  Tie  Company.  Jndgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Bibb  A  CaTen,  of  Marshall,  for  aniellant. 
E.  A.  Allday  and  Hugh  Camer,  both  of  At- 
lanta, for  appellee. 

HODGES,  J.  The  appeUee  sued  the  appel- 1 
lant  to  recover  the  sum  of  $9S4.51  as  the  bal- 
ance dne  for  a  lot  of  railroad  cross-ties  sold 
to  the  appellant  in  October.  1914,  and  March, 
1915.  In  its  original  petition  the  appellee  al- 
leged that  the  ties  were  delivered  to  the  ap- 
pellant onder  the  terms  of  an  express  con- 
tract specifying  the  grades  and  prices  In 
addition  to  exceptions  and  a  general  denial, 
the  appellant  specially  pleaded  that  the  ties 
soed  for  had  been  purchased  by  it  from  one 
Estel  Vance,  alleging  that  Vance  was  the  sole 
owner  and  had  a  right  to  make  the  sale.  To 
this  special  plea  the  appellee  filed  a  general 
denial.  In  a  trial  before  the  court  Judgment 
was  rendered  in  favor  of  the  appeUee  for  the 
(nil  amount  of  the  debt,  together  with  legal 
Interest  thereon  to  the  date  of  the  trlaL  The 
court  filed  the  following  findings  of  fiict : 

"First.  I  find  that  the  Texas  Iron  Associa- 
tion sold  and  delivered  to  Geo.  W.  Signer  Tie 
Company,  by  negotiation  through  letters  and 
over  phone  all  the  ties  said  iron  association 
owned  on  or  about  October  15,  1914,  on  the 
right  of  way  of  the  Texas  &  Pacific  Railway 
near  Springdale,  Tex.,  for  the  following  prices, 
to  wit:  28  cents  for  first-class  red  oak  ties; 
colls  at  8  cents;  36  cents  for  white  oak  ties; 
14  cents  for  culls;  said  ties  subject  to  inspec- 
tion and  acceptance  by  Texas  &  Pacific  in- 
spector. 

"Second.  I  find  that  the  said  Texas  ft  Pacific 
inspector  took  after  inspection  on  October  15, 
1914,  1,297  first-class  red  oak  ties  and  97 
colls;  on  March  20,  1915,  5,817  firat-dass 
red  oak  ties,  541  red  oak  culls,  2,771  first-class 
white  oak  ties,  389  white  oak  culls,  190  first- 
class  red  oak  ties,  221  red  oak  culls,  1,544 
first-class  white  o^  ties,  895  white  oak  culls. 

"Third.  I  find  that  a  correct  invoice  of  all 
above  ties  amounts  to  the  sum  of  $3,847.00. 

"Foorth.  I  find  that  defendant  paid  thereon 
the  smn  of  $2,963.91,  and  is  entitled  to  a  far- 
ther credit  of  $11.^  extra  leading  charge, 
leaving  a  balance  due  of  $881.61  principal,  with 
$250.07  interest  to  date  of  judgment,  said  prin- 


dpal  and  interest  amounting  to  the  sum   of 
$1,131.68. 

"Fifth.  I  find  that  it  was  claimed  by  defend- 
ant that  it  had  purchased  prior  to  the  time  said 
ties  were  inspected  and  taken  up  by  it  from 
Estel  Vance  $984.51  worth  of  said  ties  at 
above  prices,  and  that  said  ties  did  not  be- 
long to  plaintiff  at  said  time;  and  on  said  con- 
tention I  find  that  prior  to  the  time  defendant 
claims  to  have  purchased  thts  amount  of  said 
ties  from  said  Vance  the  plaintiff  had  thereto- 
fore legally  acquired  title  and  possession  of  the 
same,  and  that  said  Vance  did  not  have  the 
right  to  sell  them  to  defendant." 

It  is  claimed  In  this  appeal  that  the  evi- 
d«ice  shows  that  the  appellant  had  pur- 
chased the  ties  in  controversy  some  time  be- 
fore It  made  any  contract  with  the  appellee, 
and  if  the  latter  had  any  cause  of  action  it 
was  for  a  conversion.  The  testimony  upon 
that  issue  Is  conflicting.  Tliere  was  sufficient 
evidence  to  Justify  the  court  in  finding  that 
the  ties  were  sold  and  delivered  to  the  appel- 
lant after  the  contract  was  made  between 
the  parties  to  this  suit. 

The  remaining  assignments,  we  think,  are 
without  merit,  and  the  Judgment  will  be  af- 
firmed. 


TEXAS  ELECTRIC  RY.  V.  WHITMORE. 

(Ne.  6174.) 

(Court  of  Civil  Appeals   of  Texas.     Austin. 

April  14,  1920.     Rehearing  Denied 

May  19,  1920.) 

1.  Daaages  $=954— Mental  suffering  froa  dls- 
flgnremeat  element  of  daraagas  for  yorsMal 
Injaries. 

Where  plaintiff  in  a  personal  injury  actioa 
brought  against  a  street  railroad  company  al- 
leged that  he  brooded  over  the  fact  that  his 
body  had  been  scarred  and  disfigured,  and  that 
he  became  depressed  and  suffered  great  mental 
and  physical  pain  as  a  result  of  such  disfigura- 
tion and  the  loss  of  the  use  of  his  arm,  saA 
mental  suffering  might  be  considered  by  the 
jury  in  estimating  damagea. 

2.  Appeal  and  arrar  «=3iOeO(l)— Arfameat  •( 
oounsal  in  personal  Injury  case  that  defend- 
ant's attorneys  were  SMperior  held  net  re- 
versible error. 

In  a  personal  injury  action  againat  a  street 
railroad  company,  argument  of  plaintiff's  coun- 
sel that  the  case  was  an  unequal  contest  be- 
cause of  the  superior  skill  and  ability  of  defend- 
ant's counsel,  and  that  defendant  had  a  paid 
daim  agent  and  paid  general  attorneys,  whereas 
plaintiff  was  lacking  in  these  fadUtieB,  while 
irrelevant  and  perb^is  improper,  Meld  not  re- 
versible error. 

3.  Street  railroads  «s»ll7(IO)— Neflloenec  in 
failura  te  keep  lookout  held  qnestioa  for  Jnry. 

In  an  action  for  injuries  to  a  sol<Uer  in  a 
collision  between  defendant's  street  car  and  a 
truck  with  a  trailer,  evidence  as  to  the  failare 
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of  the  motorman  to  keep  a  proper  lookout  held 
Bofficient  to  justifr  the  aubmission  of  snch  ia- 
Bae  to  the  jary. 

4.  Street  raitroads  ®=>  117 (34)— Whether  fail- 
ure to  sound  warning  was  proximate  cause 
of  injuries  held  for  jury. 

In  an  action  for  injuries  to  a  soldier  in  a 
collision  between  defendant's  street  car  and 
the  trailer  of  a  truck'  crossing  the  track,  wheth- 
er the  motorman's  failure  to  sound  warning  was 
the  proximate  cause  of  the  injuries  held  for  the 
jury. 

5.  Street  railroads  <S=3l  17(34)— Whether  speed 
of  ear  was  proximate  cause  of  Injuries  in  eoi> 
llslon  held  for  Jury. 

Whether  the  speed  of  defendant's  car  was 
the  proximate  cause  of  injuries  in  a  collision 
with  a  truck  crossing  the  track  held,  under  the 
evidence,  for  the  jury. 

6.  Street  railroads  <S=>lt7(IO)— Whether  mo- 
torman saw  stop  signal  by  companions  of  per- 
son injured  held  for  jury. 

Whether -or  not  defendant's  motorman  saw 
a  signal  to  stop  given  by  members  of  crew  on 
an  army  truck,  struck  while  crossing  the  track, 
Jteld  for  the  jury. 

7.  Street  railroads  «=9l  1 4(2)— Evidence  held 
to  show  that  defendant  owned  street  car. 

Evidence  held  to  justify  a  finding  that  de- 
fendant was  the  owner  of  the  tracks  upon  which 
the  collision  occurred,  so  as  to  warrant  an  in- 
ference that  the  street  car  belonged  to  defendr 
ant. 

8.  Appeal  and  error  ®=3930(l),  1004(1)— Ver- 
dict will  not  be  disturbed  unless  manifestly 
excessive  In  the  view  most  favorable  to  plain- 
tiff. 

A  verdict  will  not  be  disturbed  on  appeal 
unless  it  is  manifestly  excessive,  and  the  appel- 
late court  is  required  to  take  the  evidence  In 
the  view  most  favorable  to  the  party  recover- 
ing the  damages. 

0.  Damages  $=>i32(8)— $15,000  held  not  ex- 
oessive  In  action  forlnjuries  In  street  car  ac- 
cident. 

$15,000  damages  held  not  excessive  in  an  ac- 
tion by  a  soldier,  22  years  old,  for  personal  inju- 
ries sustained  in  street  car  coUision,  where  it 
appeared  that  plaintifiTs  left  arm  and  shoulder 
were  disaUed,  that  he  had  suffered  great  pain, 
that  the  injorles  were  permanent,  that  terrible 
■cars  were  left,  and  that  his  usefulness  as  an 
expert  mechanic  was  virtually  destroyed. 

Appeal  from  District  Court,  McLennan 
County;   H.  M.  Ricbey,  Judge. 

Action  by  Don  H.  Whitmore  against  the 
Texas  Electric  Railway  to  recover  for  per- 
sonal Injuries.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Templeton,  Beall,  Williams  &  Calloway,  of 
Dallas,  and  Sanford  &  Harris,  of  Waco,  for 
aivellant. 

Alva  Bryan  and  W.  B.  TerreU,  both  of 
Waco,  for  appellee.  j 
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B.W.) 

BRADY,  J.  This  is  a  suit  by  appellee 
against  appellant  for  damages  for  personal 
injuries,  alleged  to  have  been  received  by  ap- 
pellee from  a  collision  between  a  street  car, 
alleged  to  have  been  owned  and  operated  by 
appellant,  and  an  army  truck  and  trailer  on 
which  was  loaded  a  wrecked  airplane;  ap- 
pellee being  on  the  trailer  at  the  time  of  the 
accident.  It  was  averred  that- appellee  was  a 
soldier  in  the  mechanical  branch  of  the  avia- 
tion section  of  the  United  States  army,  and. 
In  company  with 'other  soldiers,  was  carry- 
ing the  wrecked  airplane  on  an  army  truck 
to  the  camp.  The  accident  occurred  between 
Eighth  and  Ninth  streets  on  Austin  avenue, 
in  the  city  of  Waco ;  the  trailer  being  struck 
by  the  street  car  while  crossing  the  track. 

Appellant  answered  by  demurrers,  general 
denial,  and  a  plea  of  contributory  negligence. 
The  case  was  submitted  to  the  jury  upon  a 
general  charge,  embracing  the  following  is- 
sues of  negligence:  (a)  The  alleged  failure 
of  the  motorman  to  keep  a  proper  lookout, 
(b)  The  failure  of  the  motorman  to  sound 
the  gong,  ring  the  bell,  or  blow  the  whistle 
on  the  street  car.  (c)  The  operation  of  the 
street  car,  at  the  time  and  place  of  the  col- 
lision, at  a  high  and  dangerous  rate  of  speed, 
(d)  The  failure  of  the  motorman  to  stop  the 
car  and  avert  the  collision  after  having  seen 
a  signal  given  by  members  of  the  truck  crew, 
who  had  gotten  off  the  truck  or  trailer  onto 
the  street.  The  jury  returned  a  verdict  for 
the  plaintiff  for  $16,000,  and  judgment  was 
rendered  accordingly. 

There  is  evidence  to  support  a  finding  as  to 
each  of  the  grounds  of  negligence  submitted 
by  the  court  In  the  main  charge.  The  perti- 
nent facts  as  to  the  questions  presented  in 
the  assignments  discussed  in  the  opinion  will 
be  there  stated. 

Opinion. 

The  first  assignment  of  error  complains  of 
the  action  of  the  trial  court  in  overruling  a 
special  exception  to  a  portion  of  appellee's 
petition,  alleging: 

"That  he  broods  over  the  fact  that  his  body 
has  been  scarred  and  disfigured,  and  as  a  result 
thereof  is  depressed  and  suffers  great  mental 
and  physical  pain  as  a  result  of  said  disfigura- 
tion and  the  loss  of  the  use  of  said  arm." 

The  point  is  specifically  made  that  mental 
anguish  suffered  by  an  injured  person  by 
reason  of  the  fact  that  he  broods  over  a 
scarred  and  disfigured  body  is  too  remote  to 
be  the  subject  of  compensatlmi.  In  appel- 
lant's brief  tbe  following  testimony  by  appel- 
lee on  this  point  is  quoted: 

"Before  I  was  injured  I  was  always  proud 
of  the  fact  that  I  had  good-looking  arms  and 
shoulders  for  a  yonng  fellow,  but  now  I  have  a 
big  old  bone  sticking  up  there  and  a  big  old 
scar  there.  I  participated  in  athletics  and  swam 
all  summer  long,  and   it  does  not  look  very 


^csFor  otber  cues  see  same  topic  and  KBT-NUMBKR  In  all  Key-Numbered  Digests  and  Indexes 

Digitized  by 


Daexes 

Coogle 


646 


222  80UTHWBSTBRN  BEPORTBR 


(Tex. 


good  DOW.  I  always  feel  like  I  do  not  want 
anybody  to  see  it.  It  is  an  ugly  looking  place. 
Feel  like  I  will  always  have  to  keep  it  hid." 

Appellant,  as  authority  for  the  proposition 
that  mental  anguish  of  such  a  character  la 
too  remote,  dtee  ffie  case  of  Hallway  ▼.  Dick- 
ens. 54  Tex.  Civ.  App.  637,  118  S.  W.  612,  a 
decision  by  this  court.  Appellant  specially 
relies  upon  this  statement  In  the  opinion  by 
Chief  Justice  Fisher: 

"  •  •  •  Anguish  of  the  mind,  wholly  senti- 
mental, arising  from  the  contemplation  of  a  dis- 
figurement of  the  person,  cannot  be  considered 
for  the  purpose  of  swelling  the  damage. 
•  •  •  The  law  regards  supposed  injuries  to 
sentimental  feelings  of  this  character  as  too 
jremote  and  speculative  to  allow  it  as  an  ele- 
jnent  of  damages  in  cases  where  no  malice  ex- 
ists." 

The  statement  Just  quoted  was  made  by 
Chief  Justice  Fisher  in  connection  with  an  ar- 
gument of  counsel,  and  does  not  seem  to  us 
to  be  applicable  to  the  question  raised  in  the 
Instant  case.  The  cases  cited  in  support  of 
the  doctrine  seem  to  recognize  that  mental 
anguish,  when  the  natural  or  reasonable  re- 
sult of  the  Injuries  sustained,  is  a  basis  for 
the  recovery  of  damages,  and  they  condemn 
only  the  allowance  of  damages  for  mental 
anguish  wholly  sentimental. 

The  following  authorities  sustain  the  prop- 
osition that  mental  suffering,  which  an  injur* 
ed  person  experiences  as  the  result  of  con- 
trasting his  Injured  condition  with  his  pre- 
vious state,  may  be  considered  by  the  jury 
in  estimating  damages  for  such  injuries.  M., 
K.  &  T.  Ry.  Co.  v.  Miller,  29  Tex.  Civ.  App. 
460,  61  S.  W.  978;  Western  Union  Tel.  Co.  v. 
Simmons,  32  Tex.  Olv.  App.  678,  75  S.  W. 
822;  St.  Louis  S.  W.  Ry.  Co.  v.  Cleland,  50 
Tex.  Civ.  App.  499,  110  S.  W.  126;  Decatur 
Cotton  Seed  Oil  Co.  v.  Belew,  178  S.  W.  612 ; 
Chicago,  R.  1.  &  G.  R.  Co.  v.  Smith,  197  S. 
W.  614 ;   Townes  on  Torts,  p.  162. 

[1]  The  facts  In  the  above  cases,  touching 
mental  suffering,  differ  only  in  degree  from 
those  of  the  instant  case,  and  we  think  an- 
nounce the  doctrine  prevailing  In  this  state. 
Therefore  we  hold  that  it  was  not  reversible 
error  for  the  trial  court  to  overrule  the  spe- 
dal  exception  Involved  in  this  assignment 

The  second  point  presented  In  appellant's 
brief  is  the  failure  of  the  trial  court  to  in- 
struct the  jury  not  to  consider  a  certain  por- 
tion of  the  argument  of  counsel  for  appellee. 
This  argument  related  to  the  statement  of 
counsel.  In  substance,  that  the  case  was  an 
unequal  contest,  because  of  the  superior  skill 
and  ability  of  appellant's  counsel,  and  the 
fact  that  appellant  had  a  paid  claim  agent 
and  paid  general  attorneys,  whereas  appel- 
lee was  lacking  in  these  facilities  or  advan- 
tages. 

[2]  We  have  carefully  considered  the  argu- 
ment in  question,  and  while  we  think  it  was 
Irrelevant  and  In  the  main  perhaps  Improp- 


er, we  are  persuaded  that  It  was  not  calcu- 
lated to  Influence  or  prejudice  the  jury 
against  appellant,  and  that  It  did  not  have 
such  effect.  We  do  not  think  It  presents  re- 
versible error,  and  the  assignment  is  over- 
ruled. 

[31  The  next  assignments  complain  of  the 
submission  of  the  several  grounds  of  negli- 
gence to  the  jury,  because  there  was  no  evi- 
dence supporting  any  of  these  issues.  With 
this  contention  we  cannot  agree.  As  to  the 
first  issue,  it  is  sufficient  to  say  that  there 
was  evidence  that  the  motorman  was  stand- 
ing on  the  front  of  the  street  car,  at  and  be- 
fore the  time  of  the  accident,  and  after  the 
trailer  was  strndc  and  the  street  car  had 
stopped  the  motorman  stated,  "I  will  open 
the  door,"  and  he  did  open  it,  and  he  stated 
to  some  of  the  occupants  of  the  truck  and 
trailer  that  he  did  not  see  them.  There  was 
testimony  that  there  was  no  obstruction  be- 
tween the  street  car  and  the  trailer  at  the 
time  and  Just  before  the  accident,  and  noth- 
ing to  prevent  the  motorman  seeing  the  same 
had  he  been  keeping  a  proper  lookout.  There 
was  testimony  tending  to  show  that  the  mo- 
torman was  looking  ahead,  but  the  conflict 
was  sufficient  to  raise  the  issue  and  to  take 
It  to  the  jury.  The  motorman  did  not  testi- 
fy, and  the  Jury  were  entitled  to  consider 
ail  the  circumstances  as  well  as  the  state- 
ment of  the  motorman  above  referred  to. 

[4]  As  to  the  second  Issue,  the  failure,  of 
the  motorman  to  sound  the  gong,  ring  the 
bell,  or  blow  the  whistle  on  the  street  car,  it 
is  claimed  that  there  was  no  evidence  to 
show  that  sudi  failure,  if  any,  had  any  caus- 
al connection  with  the  injuries  received  by 
appellee.  While  the  testimony  was  conflict- 
ing, there  was  evidence  that  neither  the  bell, 
gong,  nor  whistle  was  sotmded  after  the 
street  car  left  Eighth  street,  and  that  the 
tm<^  and  trailer  passed  over  the  track.  frtMB 
26  to  75  feet  ahead  of  the  street  car,  and 
that  the  appellee  had  his  b&A  turned  to  the 
street  car  and  did  not  see  It  There  was 
also  evidence  to  the  effect  that  when  appel- 
lee first  saw  the  car  It  was  right  on  him, 
and  he  had  no  opportunity  to  extricate  him- 
self from  danger.  Under  these  circum- 
stances, we  think  It  was  for  the  jury  to  say 
whether  or  not  the  failure  to  sound  the 
warning  was  a  proximate  cause  of  the  in- 
juries. 

[5]  As  to  the  issue  of  iterating  the  car  at 
a  high  and  dangerous  rate  of  speed,  there 
was  evidence  that  the  street  car  was  being 
run  at  a  rate  of  speed  at  least  18  miles  an 
hour,  and  that  its  speed  was  not  slowed  down 
before  striking  the  trailer.  The  accident  was 
on  one  of  the  prindpal  streets  of  the  city. 
As  the  truck  had  passed  safely  over  the 
track  and  the  street  car  struck  only  the  trail- 
er, it  was  manifestly  a  questtoo  for  the  jury, 
imder  these  circumstances,  to  determine 
whether  the  speed  of  the  car  was  a  proxl- 
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mate  canse  of  the  injury,  and  bad  a  direct 
connection  with  the  Injuries. 

[I]  With  reference  to  the  remaining  ground 
of  negligence  submitted,  the  failure  of  the 
motorman  to  heed  the  signal  given  by  mem- 
bers of  the  tru<^  crew,  the  evidence  was 
conflicting  as  to  whether  the  motorman  saw 
the  ^gnal.  There  was  evidence  that  he  was 
looking  straight  sihead  in  crossing  Ninth 
street,  and  that  the  accident  was  just  past 
Ninth  street,  and  that  just  before  the  acci- 
dent occurred  one  of  the  men  on  the  right- 
hand  side  of  the  truck  jumped  off  and  flag- 
ged the  street  car.  There  is  no  direct  proof 
that  the  motorman  saw  .the  signal.  He  did 
not  testify,  but  in  view  of  the  fact  tliat  it 
was  a  bright,  sunshiny  day,  that  there  were 
no  obstructions  between  the  street  car  and 
truck  and  trailer,  that  the  front  end  of  the 
car,  where  the  motorman  was  standing,  was 
practically  all  glass,  and  the  facts  above  re- 
cited, it  was  a  question  for  the  Jury  to  say 
whether  or  not  the  motorman  saw  the  sig- 
nal. If  he  did  see  it  In  time  to  have  stopped 
or  sufRdently  lessened  the  speed  of  the  car 
to  avert  the  Injury,  the  causal  connection  is 
plain. 

The  next  question  which  will  be  discussed 
is  the  claim  that  It  was  not  shown  by  compe- 
tent evidence  that  the  street  car  which  col- 
lided with  the  trailer  was  owned,  operated, 
or  controlled  by  appellant,  and  that  therefore 
the  record  evidence  does  not  connect  appel- 
lant with  the  accident,  and  no  legal  liability 
has  been  shown.  It  was  not  specially  plead- 
ed or  claimed  by  appellant  that  It  did  not 
own  the  street  railway,  or  the  street  car  in 
<inestion,  nor  that  the  motorman  operating 
the  Same  was  an  employ^  of  appellant,  al- 
though these  facts  were  peculiarly  within  the 
knowledge  of  appellant.  It  was  shown  that 
the  motorman  took  the  names  and  addresses 
of  passengers  dn  the  car,  and  that  the  daim 
agent  of  appellant  procured  statements  from 
these  passengers  and  procured  the  personal 
attendance  of  some  of  them  at  the  trial. 

Appellant  itself  offered  in  evidence  the  fol- 
lowing question  and  answer  of  the  witness 
W.  B.  Tates: 

"At  the  time  the  front  end  of  the  truck  pass- 
ed on  the  track  of  the  defendant  company  just 
prior  to  the  accident,  did  you  or  not  at  said 
time  notice  where  the  street  car  was  at  said 
time?  If  you  say  that  you  did,  where  was  the 
street  car  at  the  time  in  question?  State  if 
the  street  car  you  now  mention  is  the  same 
street  car  that  liit  the  track  or  trailer  on  which 
plaintifF  was  riding.  A.  I  noticed*  that  the 
street  car  was  on  the  east  side  of  Eighth  street 
at  the  time  the  front  end  of  the  truck  passed 
on  the  track  of  defendant  company  just  prior 
to  the  accident,  and  this  was  the  same  street 
car  tliat  hit  the  trailer." 

[7]  Ttere  was  other  testimony,  not  neces- 
sary to  recite,  from  which  tlie  jury  might  rea- 
sonably have  inferred  that  the  street  car  be- 
longed to  appellant,  and  that  the  motorman 
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I  and  conductor  thereon  were  employes  of  the 
I  ctanpany.  The  Interrogatory  and  answer 
just  quoted  is.  In  the  circumstances  of  this 
case,  suflieient  proof  that  the  appellant  was 
the  owner  of  the  tracks  upon  which  the  ac- 
cident occurred,  and  brings  this  case  within 
the  rule  stated  by  the  Supreme  Court  in  Rail- 
way Co.  V.  Miller,  98  Tex.  270,  83  S.  W.  182, 
wherein  It  is  said : 


"It  is  a  sound  proposition,  often  applied,  that 
the  corporation,  shown  to  be  the  owner  of  a 
railroad,  in  the  operation  of  which  a  wrong  has 
been  done,  is  presumed  to  be  In  the  possession 
and  operation  of  its  road." 

This  case  is  also  afCected  by  the  rule  stat- 
ed by  the  court  in  Bank  v.  Mill  Oa,  207  S. 
W.  400,  as  follows: 

"The  force  of  evidence,  though  sligbt,  is 
greatly  increased  by  the  failure  of  the  opposite 
party  to  rebut  it,  where  it  is  obvious  that  the 
means  to  do  so  are  readily  accessible  to  the 
party." 

See,  also.  El  Paso  Electric  Railway  Co.  v. 
Terrazas,  208  S.  W.  387;  Railway  Ca  ▼. 
Scholz,  209  S.  W.  225. 

We  conclude  that  the  evidence  was  suffi- 
cient to  take  this  issue  to  the  jury,  and  there 
was  no  error  of  the  trial  court  in  relation  to 
the  same.  The  assignments  raising  this  ques- 
tion will  be  overruled. 

[8]  The  remaining  question  to  be  discussed 
is  the  claim  that  the  verdict  was  excessive, 
and  that  the  case  should  be  reversed  for  this 
reason.  It  Is  now  settled  law  In  this  state 
that  a  verdict  will  not  be  disturbed  upon  ap- 
peal, unless  it  Is  manifestly  excessive;  and 
in  deference  to  the  verdict  the  appellate 
court  Is  required  to  take  the  evidence  In  the 
view  most  favorable  to  the  party  recovering 
the  damages.  Burnett  v.  Anderson,  207  S. 
W.  540;  El  Paso  Electric  Ry.  Co.  v.  Allen, 
208  S.  W.  739;  Decatur  Cotton  OU  Co.  v. 
Belew,  178  S.  W.  607 ;  G.,  H.  &  S.  A.  Ry.  v. 
Jaansen,  58  Tex.  Civ.  App.  584,  125  S.  W.  63 ; 
T.  &  P.  Ry.  V.  Williams,  196  S.  W.  230 ;  K. 
C,  M.  &  O.  Ry.  V.  Durrett,  187  S.  W.  427; 
Batson-Milholme  Co.  v.  Faulk,  209  S.  W.  837 ; 
G.,  H.  &  S.  A  Ry.  v.  Butts,  209  S.  W.  419; 
G.,  H.  &  S.  A.  Ry.  v.  Still,  45  Tex.  Civ.  App. 
169,  100  S.  W.  176;  Witte  v.  Railway  Co. 
(Sup.)  6  S.  W.  618;  Cent  R  Co.  v.  Fisher, 
18  Tex.  Civ.  App.  78,  43  S.  W.  584 ;  4  Corpus 
Juris,  p.  869  et  seq;  G.,  C.  &  S.  F.  Ry.  v. 
Harriett,  80  Tex.  73,  15  S.  W.  556. 

[9]  We  have  carefully  examined  the  evi- 
dence la  the  record  as  to  the  nature  and  ex- 
tent of  appellee's  injuries  and  as  to  his 
pecuniary  loss,  and  while  the  verdict  seems 
large,  we  cannot  say  that  it  is  unreasonably 
so,  nor  that  we  are  authorized  to  conclude 
that  it  was  the  result  of  passion,  prejudice, 
or  other  Improper  influence.  It  was  shown 
that  appellee  was  a  young  man,  about  22 
years  of  age,  of  strong  and  robust  health 
prior  to  the  accident;   that  as  the  result  of 
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the  negUenoe  of  appellant's  employ^  be  was 
injured  by  some  character  of  instrument, 
whidi  bas  never  been  determined,  entering 
his  body  under  hlB  left  armpit  and  coming 
out  at  the  base  of  the  neck  and  above  his 
left  shoulder;  that  his  left  shoulder  blade 
was  cracked,  and  that  the  muscles,  tissues, 
blood  vessels,  flesh,  and  everything,  from  the 
point  of  entrance  to  the  point  of  exit  of  the 
instrument  causing  the  wound,  were  destroy- 
ed. He  suffered  great  pain,  not  only  In  the 
hospital  and  during  the  operations,  bat  for 
•nonths  afterwards.  He  suffered  great  loss 
of  blood,  and  a  part  of  the  pectoral  muscle 
which  controls  the  arm  was  destroyed,  and 
the  blood  supi^y  to  that  port  of  his  arm 
permanently  lost.  There  was  evidence  that 
bis  Injuries  were  permanent,  and  appellee 
exhibited  his  injured  body  to  the  Jury,  which 
Showed  terrible  scars  under  his  armpit  and  a 
gaping  wound  on  his  left  shoulder  and  at 
the  base  of  his  nedk.  It  was  shown  that  he 
has  no  use  of  his  arm  in  a  forward  move- 
ment, which  seemed  to  be  of  great  value,  If 
not  indispensable.  In  the  business  for  which 
be  bad  qualified  himself — that  of  an  expert 
mechanic.  There  was  also  testimony  that 
appellee's  eyes  were  affected  by  the  accident, 
and  that  his  hair  turned  gray,  although  it 
seemed  to  have  resumed  its  natural  color  at 
the  time  of  the  trial. 

Appellee  had  an  education  above  that  of 
the  average  mechanic,  including  a  four-year 
public  school  course,  and  a  two-year  course 
In  forestry  at  the  Kansas  University;  that 
prior  to  entering  the  army  he  had  worked  In 
a  bank  at  Wltchlta,  Kan.,  drawing  a  salary 
at  the  rate  of  $1,600  a  year.  At  the  time  of 
his  injury  he  was  drawing  $44  per  month, 
with  the  rank  of  chauffeur  la  the  army. 
There  was  testimony  that  he  bad  diligently 
applied  himself  to  become  an  expert  mechanic, 
and  expected  to  follow  that  avocation  upon 
leaving  the  army.  There  was  evidence  that 
as  an  expert  mechanic  appellee  might  reason- 
ably expect  to  earn  as  much  as  $160  per 
month,  and  that  his  usefulness  in  this  busi- 
ness was  virtually  destroyed,  and  his  ability 
to  earn  anything  In  other  occupations  greatly 
impaired  nnd  lessened  because  of  the  perma- 
nent injury  to  bis  arm. 

Considering  the  long  life  expectancy  of  ap- 
pellee, his  mental  and  physical  sufferings,  the 
nature  and  probable  permanency  of  his  In- 
juries, and  his  lost  earning  abUity,  we  do 
not  feel  Justified  in  either  reversing  the  case 
for  the  alleged  excesslveness  of  the  verdict, 
or  in  ordering  a  remittur.  The  assignments 
complaining  of  the  size  of  the  verdict  are 
each  overruled. 

The  only  other  assignment  In  the  brief 
complains  that  the  trial  court  should  have 
granted  a  new  trial,  because  the  great  pre- 
ponderance of  the  evidence  shows  that  the 
collision  was  due  to  the  negligence  of  the 


driver  of  the  tmA,  and  that  fbls  was  the 
proximate  cause  of  the  injury. .  We  do  not 
deem  it  necessary  to  discuss  this  contention, 
which  we  do  not  regard  as  supported  by  the 
record. 

Having  concluded  that  there  Is  no  rereisi- 
ble  error  shown,  the  Judgment  will  be  af- 
firmed. 

Affirmed. 


HINES,  Director  fianeral  tf  Rallread*.  at  il. 
V.  KELLY.    (No.  2283.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkaiia. 
May  18,  1920.) 

1.  Railroads  «=>5i/2,  New,  Vol.  6A  Ksy-N*. 
Serlaa— Federal  Director  General's  order  fix- 
lag  vann*  of  personal  Injury  suits  iavaiid. 

So  mnch  of  General  Orders  Nos.  18  and  18a 
issued  by  the  federal  Director  General  of  Rail- 
roads in  1918,  as  undertook  to  fix  the  venae  of 
personal  injury  suits  against  the  Director  Gen- 
eral, was  invalid. 

2.  Appeal  and  error  «=>I060(IX  —  Refusal  ta 
permit  reading  of  answer  to  Jury  barmless, 
unless  Jury  not  permitted  to  read  pleadings 
after  retirement. 

In  absence  of  contention  and  proof  show- 
ing jury  were  not  permitted  to  read  and  con- 
sider all  of  defendant's  pleadings  after  retire- 
ment, reversible  error  in  the  action  of  the  trial 
court  in  refusing  to  permit  defendants  to  read 
certain  paragraphs  of  their  answer  to  the  jor^ 
is  not  shown. 

Am>eal  from  District  Court,  Harrison 
County;   P.  O.  Beard,  Judges 

Suit  by  W.  G.  Kelly  against  Walker  D. 
Binea,  Director  General  of  Railroads,  and 
another.  From  a  judgment  for  plalntill^  de- 
fendants appeal.    Affirmed. 

F.  H.  Prendergast,  of  Marshall,  for  appel- 
lants. 

Jones,  Sexton,  Casey  &  Jonea,  of  Marshall, 
for  appellee. 

HODGES,  J.  The  appellee  sued  the  Direc- 
tor General,  Walker  D.  Hlnes,  and  Peerl 
Wight,  receiver  of  the  Texas  &  Pacific  Rail- 
way (Company,  for  damages  resulting  from 
injuries  received  by  him  while  an  employ^ 
in  the  railway  service.  The  injury  was 
caused  by  a  collision  between  a  motorcar  and 
a  handcar  on  .which  the  appellee  was  riding- 
He  was  caused  to  fall  backward  and  sustain 
injuries  to  bla  shoulders,  back,  neck,  and 
other  portions  of  the  body.  Appellee  recov- 
ered a  Judgment  against  the  appellants  for 
the  sum  of  $6,000. 

[1]  The  facts  show  that  the  appellee  was 
bijured  in  April,  1919,  at  Reiser,  in  the  State 
of  Louisiana,  and  that  he  resided  at  Relsor 
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at  the  time  of  tbe  Injury.  The  suit  waa 
filed  In  the  district  court  of  Harrison  county, 
Tex.  The  appeUants  presented  In  the  trial 
court  a  motion  to  dismiss  the  suit  because 
of  the  facts  above  stated.  They  offered  In 
evidence,  and  here  refer  to,  general  orders 
Ko.  18  and  No.  18a,  Issued  by  the  Director 
General  of  RaUroads  In  1918.  The  latter 
contains  the  following  requirement: 

"It  is  therefore  ordered  tliat  all  suits  against 
carriers  wlule  onder  federal  control  must  be 
brought  in  the  county  or  district  where  the 
plaintiif  resided  at  the  time  of  the  accrual  of 
the  cause  of  action,  or  in  tbe  county  or  district 
-where  the  cause  of  action  arose." 

The  court  overruled  the  motion,  and  the 
case  was  tried  upon  its  merits.  No  effort 
was  made  by  the  appellants  to  continue  or 
IMstpone  the  trial,  nor  Is  thete  anything  in 
the  record  to  indicate  that  all  of  the  witness- 
es needed  did  not  appear  and  testify.  In 
the  case  of  El  Paso  &  S.  W.  Ry.  Co.  v.  Lovlclt, 
218  S.  W.  489,  our  Supreme  Court  held  that 
so  much  of  the  orders  of  the  Director  Gen- 
eral as  undertook  to  fix  the  venue  of  suits  of 
this  character  was  invalid.  That  decision 
supports  the  action  of  the  trial  court  in  over- 
jruling  the  motion  to  dismiss  tbe  case. 

[2]  No  reversible  error  is  shown  in 'the  ac- 
tion of  the  court  in  refusing  to  permit  the 
appellants  to  read  to  tbe  Jury  certain  para- 
graphs of  their  answer.  It  is  not  contended 
that  the  jnry  were  not  p^mitted  to  read  and 
consider  all  of  appellants'  pleadings  after 
their  retirement;  nor  is  it  insisted  that  ap- 
I>ellant8  were  deprived  of  any  particular  de- 
fense by  reason  of  the  ftction  of  the  court 

The  Judgment  is  affirmed. 


SOVEREIGN    CAMP,    WOODMEN    OF    THE 
WORLD,  V.  PIPER.    (No.  B400.) 

(Court  of  Oivir  Appeals  of  Texas.     San  An- 
tonio May  12,  1920.    On  Motion  for 
Rehearing,  June  9, 1920.) 

1.  Death  «=92(l)  —  Insurance  <S=>665(5)~ 
Death  established  by  direct  proof  or  oiroum- 
stanoes;  presumption  of  death  In  seven  years. 

In  a  suit  against  an  insurance  company  on 
a  life  policy,  tbe  death  of  insured  may  be  es- 
tablished, like  any  other  fact,  by  direct  proof 
or  circumstantial  evidence,  and  after  expiration 
of  seven  years  the  presumption  of  the  death  of 
a  party  will  arise  from  an  unexplained  absence 
wlthoDt  information  concerning  him. 

2.  Death  «=32 (2)— Absentee  presumed  to  have 
died  shortly  after  leaving  home  for  his  woric. 

Under  Rev.  St.  1911,  art.  5707,  where  a 
member  of  a  mutual  benefit  society,  of  happy 
disposition,  fond  of  wife  and  cliildren,  left  home 
to  go  to  Iiis  worIc  and  was  never  seen  again, 
an  irresistible  presumption  arises  that  he  died 


shortly  after  leaving  hoine,  so  that  a  subse- 
quent forfeiture  of  his  policy  for  nonpay- 
ment of  dues  was  ineffectual. 

3.  Insurance  ^=>693— Provisions  against  ab- 
sence being  evidenoe  of  death  of  member  of 
benefit  sootety  void. 

In  view  of  Rev.  St.  1911,  art.  5707,  provi- 
8i<»is  in  the  by-laws  of  a  mutual  benefit  society 
against  absence  or  disappearance  of  a  member 
from  liis  residence  unheard  of  for  any  length 
of  time,  being  held  to  be  evidence  of  the  death 
of  such  member,  are  null  and  void. 

4.  Insurance  <s=38 1 2— Limitations  do  not  run 
against  action  on  policy  until  seven  years 
from  disappearance  of  insured. 

Limitations  do  not  begin  to  run  against  an 
action  on  the  policy  of  a  member  of  a  mutual 
society  who  disappeared  from  home  until  the 
expiration  of  seven  years  from  the  disappear- 
ance, when  the  beneficiary's  cause  of  action 
accrues  under  the  presumption  of  death. 

On  Motion  for  Rehearing. 

5.  Insurance  «=38 1 5(1)— Petition  stated  causa 
of  action  on  mutual  benefit  society's  policy. 

In  a  wife's  action  on  her  husband's  policy 
issued  by  a  mutual  benefit  society  based  on 
presumption  of  his  death  after  seven  years' 
absence,  allegations  of  petition,  though  general, 
held  sufficient  to  state  cause  of  action  in  the 
absence  of  exception,  the  allegations,  with  the 
society's  admissions,  being  sufficient  to  meet 
requirements  that  conditions  precedent  to  re- 
covery should  be  pleaded. 

6.  Pleading  «s334(7)— Intendments  indulged  In 
favor  of  petition  not  attacked  by  special  ex- 
ception. 

When  a  petition  is  not  attaclced  by  special 
exception,  every  reasonable  intendment  will  be 
read  into  its  allegations  to  sustain  it. 

7.  Pleading  ®=>34(7)— Amendable  petition  sus- 
tains Judgment. 

If  a  petition  shows  that  it  is  amendable  so 
as  to  meet  every  objection,  it  is  sufficient  to 
sustain  a  judgment. 

8.  Pleading  €=s>205 (2)— Defective  averment  not 
reached  by  general  demurrer. 

A  general  demurrer  admits  the  facts  plead- 
ed to  be  true,  but  denies  that  they  constitute 
a  cause  of  action  or  ground  of  defense,  and,  if 
enough  is  stated  to  enable  the  court  to  see 
that  a  good  cause  of  action  exists,  however  de- 
fectively, the  insufficiency  or  defectiveness  of 
the  averment  cannot  be  taken  advantage  of  by 
a  general  demurrer. 

Appeal  from  District  Court,  Bexar  County ; 
J.  T.  Sluder,  Judge. 

Suit  by  Mrs.  Mary  Piper  against  the  Sov- 
ereign Camp,  Woodmen  of  the  World.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

E.  D.  Henry  and  Atlas  Jones,  both  of  San 
Antonio,  for  appellant 

W.  A.  Wurzbach,  of  San  Antonio,  for  ap- 
pellee. 
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FLT,  C.  J.  Appellee  Instituted  suit  against 
appellant  to  recover  fiS.OOO,  alleged  to  be 
due  on  a  policy  of  insurance  issued  by  ap- 
pellant on  the  life  of  Cbarles  Piper,  the 
husband  of  appellee,  who  It  -was  alleged  in 
the  petition,  died  prior  to  December  1,  1911. 
The  cause  was  tried  without  a  Jury,  and 
judgment  rendered  in  favor  of  appellee  for 
the  amount  for  which  she  sued. 

The  facta  show  appellant  is  a  fraternal 
benefit  association  or  society,  which  has  a 
subordinate  body  in  Bexar  county,  Tex.,  from 
<<vhich  a  benefit  certificate  was  issued  to 
Charles  Piper  Insuring  his  life  for  f3,000 
in  favor  of  his  wife,  Mary  Piper.  About 
10  o'clock  on  the  morning  of  October  20, 
1910,  Charles  Piper  left  his  home  and  wife 
and  five  children,  and  she  has  never  seen 
or  heard  of  him  from  that  hour  until  the 
time  of  trial  of  this  cause  on  November  24, 
1919.  He  was  natural  and  in  his  usual  Jolly 
mood  when  he  left.  He  had  always  lived 
happily  with  his  family,  and  he  had  the 
reputation  of  being  a  good  man.  He  bad 
$700  on  his  person  about  the  time  of  his 
disappearance.  He  had  charge  of  a  yard 
gang  of  about  24  men  on  a  railroad  running 
out  at  San  Antonio.  After  the  disappear- 
ance of  Clfiirles  Piper,  Mrs.  Piper  paid  all 
dues  and  assessments  from  November  10, 
1910,  to  February,  1913,  Inclusive.  Charles 
Piper  was  suspended  for  nonpayment  of  dues 
on  April  1,  1913.  On  the  back  of  the  cer- 
tificate, and  contained  in  the-  laws  of  appel- 
lant, was  the  following  provision: 

"The  absence  or  disappearance  of  the  member 
from  bis  last-known  place  of  residence  for  any 
length  of  time  shall  not  be  sufficient  evidence  of 
the  death  of  such  member,  and  no  right  shall 
accrue  under  any  certificate  of  memberBhip  to 
his  beneficiary  or  beneficiaries  nor  shall  any 
benefits  be  paid  until  proof  has  been  made  of 
the  death  of  the  member  while  in  good  stand- 
ing." 

That  provision  was  amended  in  1911  so 
as  to  read: 

"The  absence  or  disappearance  of  a  member, 
whether  admitted  heretofore  or  hereafter,  from 
bis  last-known  place  of  residence  and  unheard 
of,  shall  not  be  regarded  as  any  evidence  of 
the  death  of  such  member,  nor  give  or  create 
any  right  to  recover  any  benefits  on  any  certifi- 
cate or  certificates  issued  to  such  member  or 
on  account  of  such  membership,  in  the  ab- 
sence of  proof  of  his  actual  death,  aside  from 
and  unassisted  by  any  presumption  arising 
by  reason  of  such  absence  or  disappearance, 
until  the  full  term  of  his  Ufe  expectancy  at 
his  age  of  entry,  according  to  the  Carlyle  ta- 
ble of  life  expectancy,  has  expired,  and  then 
only  in  case  all  assessments,  dues,  special  as- 
sessments, and  all  otiier  sums  now  or  hereafter 
required  under  the  laws  of  the  order  be  paid 
on  behalf  of  such  member  within  the  time  re- 
quired until  the  expiration  of  the  term  of  such 
life  expectancy,  and  this  by-law  shall  operate 
and  be  construed  as  a  waiver  of  any  statute 
of  any  state  or  country  and  any  rule  of  the 
common  law  of  any  state  or  country  to  the  con- 


trary. In  the  event  the  payments  are  not  made 
as  above  provided,  said  member  shall  stand 
suspended  and  cannot  be  reinstated  except  in 
the  manner  as  provided  in  these  laws  as  to 
reinstatement  of  living  members." 

The  court  found  that  Charles  Piper  died 
about  October  or  November,  1910,  but  there 
was  uo  testimony  to  that  effect,  unless  the 
tact  it  la  presumed  that  a  man  absent  and 
unheard  of  for  seven  years  is  dead  carries 
with  It  the  presumption  that  he  died  about 
the  time  of  bis  disappearance.  If  that  pre- 
sumption arises,  then  Charles  Piper  was  dead 
in  April,  1913,  when  the  suspension  for  non- 
payment of  dues  took  place,  and  of  course 
It  amounted  to  nothing  and  could  not  affect 
the  insurance. 

[1]  In  a  suit  with  an  insurance  company 
on  a  life  policy  the  death  of  the  insured 
may  be  established,  as  any  other  fact,  by 
direct  proof  or  circumstantial  evidence,  and 
after  the  expiration  of  seven  years  the  pre- 
sumption of  the  death  of  a  party  will  arise 
fr<xn  an  unexplained  absence  without  in- 
formation concerning  him.  Under  such  cir- 
cumstances, without  any  direct  proof  of 
death,  the  Justifiable  conclusion  will  be  sus- 
tained that  the  party  is  dead.  Prirom  v. 
Stewart,  7  Tex.  178;  Modern  Woodmen  v. 
Ghromley,  41  Okl.  532,  139  Pac.  30«,  L. 
R.  A.  1915B,  728,  Ann.  Cas.  19l6C  106S. 
and  notes ;  Holland  v.  Nance,  102  Tex.  177, 
114  S.  W.  346. 

In  article  5707,  Rev.  Stats.  Texas,  It  Is 
provided: 

"Any  person  absenting  himself  beyond  sea 
or  elsewhere  for  seven  years  successively  shall 
be  presumed  to  be  dead,  in  any  cause  wherein 
iiis  death  may  come  in  question,  unless  proof 
be  made  that  he  was  alive  within  that  time." 

It  will  be  noted  that  nothing  is  said  in  the 
statute  about  the  absence  being  unexplained 
or  that  no  information  was  obtained  of  him 
during  the  period  of  time  mentioned,  and  In 
the  case  of  French  v.  McOinnis,  09  Tex.  19. 
9  a  W.  323,  it  was  held  that  the  statute  re- 
quired only  proof  of  absence  for  seven  sao- 
cessive  years  beyond  the  sea  or  elsewhere, 
without  proof  that  he  was  alive  during  that 
period,  to  raise  the  presumption  that  tbe 
person  was  dead.    The  court  said : 

"The  statute  is  clear  and  explicit,  and  needs 
no  construction,  and  the  charge  was  in  con- 
formity to  it" 

In  the  case  of  Sovereign  Camp,  Woodmen 
of  the  World,  v.  Ituedrich,  158  S.  W.  170,  tlTis 
court  held: 

"Under  the  common-law  rule  it  was  necessary 
to  show  that  the  absent  one  had  not  be«n 
beard  from  by  his  relatives  or  friends  for 
seven  years,  but  under  the  statute  mere  proof 
of  absence  of  one  from  his  home,  beyond  the 
sea  or  elsewhere,  for  seven  successive  years, 
raises  a  presumption  of  death;  which  can  be 
destroyed  by  proof  of  the  existence  of  the 
absent  one  within  that  time." 
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That  decision  was  approved  by  the  Su- 
preme Court. 

[2]  Tbe  evidence  showed  that  Charles 
Piper  was  a  man  of  a  happy  disposition ; 
that  his  domestic  relations  were  pleasant  and 
agreeable;  that  he  was  very  fond  of  his 
wife  and  dilldren  and  devoted  to  his  home. 
About  7  o'clock  on  the  morning  of  October  20, 
1910,  he  left  his  home  and  went  to  his  work, 
but,  as  was  often  the  case  with  him,  return- 
ed about  10  o'clock  for  some  light  refresb- 
menta  After  he  had  eaten  he  left  home  In 
bis  usual  happy  way,  having  on  bis  person 
about  $700.  He  had  about  24  Mexicans  under 
his  authority  as  yardmaster,  and  be  left  his 
home  to  go  back  to  where  they  were  at 
work.  He  was  a  man  of  excellent  reputation 
and  thoroughly  satisfied  with  his  home  and 
job.  He  has  nevei  been  seen  or  heard  of  by 
any  of  his  family  or  friends  since  he  left  bis 
borne  on  the  morning  of  October  20,  1910. 
Under  these  facts  the  presumption  that  be 
died  shortly  after  leaving  bis  home  is  ir- 
resistible. It  was  utterly  Inconsistent  with 
bis  habits,  disposition,  and  surroundings  for 
the  inference  to  arise  tbat  be  went  away 
without  a  word  of  farewell  and  left  all  that 
was  dear  to  blm  in  the  world.  Death  alone 
gives  the  answer  to  the  question  of  what 
became  of  Charles  Piper  after  leaving  his 
wife,  children,  and  home.  As  said  by  the 
Supreme  Court  of  Iowa  In  Usdale  v.  Life 
Ins.  Co.,  26  Iowa,  170,  98  Am.  Dec.  136: 

"Evidence  of  character,  habits,  domestic  re- 
lations, and  the  like,  making  the  abandonment 
of  home  and  family  improbable,  and  shewing  a 
want  of  all  those  motives  which  can  be  sapposed 
to  inflnence  men  to  such  acts,  may  be  sufScient 
to  raise  the  presumption  of  death,  or  from 
which  the  death  of  one  absent  and  unheard 
from,  may  be  inferred,  without  regard  to  the 
duration  of  such  absence." 

Justice,  charity,  and  a  due  regard  for  a 
past  life  of  probity  and  honor  would  de- 
wand  that  any  unexplained  and  unnecessary 
absence  from  home  and  loved  ones  was  caus- 
ed by  an  irresistible  force,  such  as  death. 
Any  other  supposition  would  be  too  unjust, 
uncharitable,  and  Improbable  to  be  enter- 
tained. 

Under  like  circumstances,  when  a  man  bad 
disappeared  and  bad  not  been  heard  from 
by  his  family  for  nearly  two  years,  the  Court 
of  Civil  Appeals  at  Dallas,  in  the  case  of 
Sov.  Camp,  W.  O.  W.,  v.  Robinson,  187  S.  W. 
215,  through  Judge  Talbot,  held: 

"There  is  much  authority  to  the  effect  that, 
where  one  has  been  absent  and  unheard  of  for 
•even  years,  the  presumption  arises  that  he  is 
then  dead,  but  not  that  he  died  at  any  particu- 
lar time  theretofore,  and  that  whoever  finds  it 
important  to  establish  death  at  any  particular 
period  must  do  so  by  some  kiild  of  evidence. 
The  evidence,  however,  need  not  be  direct  or 
positive;  it  may  be  circumstantial  according  to 
many  of  the  adjudicated  cases.  *  *  *  Those 
courts  have  ad<4>ted  the  doctrine  of  Tisdale  v. 


Insurance  Co.,  and  hold  with  the  Supreme 
Court  of  Iowa  that  the  court  or  Jury  might, 
in  a  proper  case,  infer  that  the  death  of  the 
absent  person  had  occurred  before  seven  years 
had  expired,  even  though  he  was  not  exposed 
to  some  peril  which  would  be  apt  to  shorten 
his  life,  and  that  the  conclusion  of  death  at  an 
earlier  period  could  be  drawn  upon  proof  of 
any  facts  which,  according  to  common  experi- 
ence, made  it  probable  the  party,  if  alive,  would 
have  communicated  with  his  friends." 

In  that  case  the  policy  had  been  forfdted, 
and  it  became  necessary  for  the  plaintiff  to 
establish  the  fact  of  the  death  of  the  Insured 
before  the  date  of  the  forfeiture.  The  evi- 
dence was  no  stronger  in  tbat  case  than  in 
this,  and  yet  the  court  held  that  it  was  sufii- 
clent  The  Texas  case  is  fully  sustained  by 
authorities  dted  In  It  as  well  as  others. 
Bradley  v.  Modem  Woodmen  of  America,  146 
Mo.  App.  428,  124  S.  W.  69;  Sprlngmeyer  v. 
Sov.  Camp,  W.  O.  W.,  144  Mo.  App.  483,  129 
S.  W.  273 ;  Johnson  v.  Sov.  Camp.  W.  O.  W., 
163  Mo.  App.  728,  147  S.  W.  510.  It  is  stated 
in  the  last-named  case  that: 

"Formerly  the  diaracter  of  evidence  necessary 
to  establish  death  short  of  the  seven-year  period 
waa  tbat  the  person  claimed  to  be  dead  must 
have  been  exposed  to  some  peril  or  afflicted  with 
some  serious  disease.  But  other  character  of 
evidence  will  now  answer  the  purpose,  as  tbat 
the  person  waa  of  good  habits,  comfortably  and 
happily  situated  in  life,  of  cheerful  tempera- 
ment,' pleasantly  and  happily  associated  with 
friends  and  family,  and  other  facts  incompatible 
with  iiis  desertion  and  remaining  away  from 
family  and  friends  without  communicating  with 
them." 

The  evidence  in  this  case  has  met  all  the 
requirements  named  in  the  Missouri  case, 
and  the  court  was  Justified  in  finding  that 
Charles  Piper  was  dead  before  the  policy 
was  forfeited  by  appellant  in  April,  1913. 

[3]  The  provisions  In  the  laws  of  appellant 
against  absence  or  disappearance  of  a  mem- 
ber from  his  residence  and  unheard  of  for 
any  length  of  time,  being  held  to  be  evidence 
of  the  death  of  such  member,  are  null  and 
void.  No  corporation  can,  by  a  provision  in 
its  regulations,  set  aside  a  law  of  Texas,  and 
make  rules  of  evidence  to  suit  its  own  ends 
and  desires.  No  such  preposterous  and  dan- 
gerous authority  has  ever  been  granted  to  a 
corporation  in  Texas,  or  tolerated  by  its 
courts,  and  when  beneficiaries  are  compelled 
to  sue  a  fraternal  association  In  order  to  ob- 
tain Insurance  due  them  they  cannot  be  met 
by  rules  of  evidence  formulated  by  such 
association  which  practically  repeal  rules 
made  by  a  Legislature  of  Texas.  Mystic 
Circle  V.  Hoskins,  171  S.  W.  812;  W.  O.  W. 
V.  Robinson,  herein  cited. 

Appellee  for  three  years  after  the  disap- 
pearance paid  all  dues  and  assessments,  and 
probably. would  have  continued  to  pay  such 
dues  and  assessments  had  sbe  not  been  in- 
fornied  by  the  secretary  of  the  local  body 
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that  the  Insurance  would  not  be  paid  no  mat- 
ter bow  much  she  paid.  She  then  ceased  the 
payments.  She  said,  "When  I  did  not  hear 
from  him,  I  thought  he  was  dead,"  bat  she 
hoped  and  paid  the  assessments,  until  she 
was  told  by  the  secretary  that  there  was 
nothing  to  be  gained  by  It.  Within  two 
months  after  the  seven  years  had  elapsed, 
when  the  statute  declared  that  Charles  Piper 
was  dead,  she  Instituted  this  suit.  She  had 
the  right  to  wait  until  the  statutory  period 
of  seven  years  had  expired  before  she  brought 
an  action  for  the  Insurance.  It  was.  In  ef- 
fect, admitted  in  a  letter  written  by  the  gen- 
eral attorney  of  appellant  to  the  attorney 
of  appellee  on  October  30,  1917,  that  if  ap- 
pellee showed  the  death  of  Charles  Piper  oc- 
curred at  any  time  prior  to  his  suspension  in 
April,  1913,  appeUant  would  be  liable.  He 
wrote : 

"It  will  be  seen  from  the  above  that  unless 
proof  can  be  given  of  the  death  of  the  above 
named  on  or  before  April  1,  1913,  the  society 
cannot  entertain  a  claim  under  said  certificate." 

[4]  There  was  no  claim  that  the  statute  of 
limitation  had  interposed  In  behalf  of  appel- 
lant. Limitation  under  the  facts  of  this  case 
did  not  begin  to  run  until  the  expiration  of 
seven  years  from  the  time  that  Charles  Piper 
disappeared.  Knights  of  Pythias  t.  Wilson, 
204  S.  W.  891.  The  cause  of  action  did  not 
accrue  until  October  20, 1917.  Appellee  could 
not  have  made  satisfactory  proof  of  the 
death  of  her  hustwnd,  as  required  in  the 
certificate,  until  the  proof  was  furnished  by 
the  presumption  created  by  article  5707,  and 
necessarily  limitation  could  not  begin  until 
that  time. 

If  it  were  true  that  limitation  should  be- 
gin to  run  from  the  time  that  an  absoit  one 
was  suspended  for  nonpayment  of  dues,  insur- 
ance companies  could  refuse  acceptance  of 
dues  from  friends  of  the  party  who  bad  dis- 
appeared and  proceed  to  suspend  him,  and 
then  when  the  time  had  arrived  for  the  pre- 
sumption of  death  to  arise  to  meet  a  claim 
tor  insurance  with  the  plea  of  limitation; 
in  other  words,  the  insurance  company  de- 
mands proof  that  the  party  absenting  him- 
self was  dead  when  the  suspension  took 
place,  and,  when  that  demand  Is  met,  claims 
that  limitations  should  begin  to  run  from 
the  date  proved  Instead  of  the  date  when 
death  was  established  by  the  statutory  pro- 
vision. The  statute  of  limitation  would  have 
no  application  in  such  a  case  and  would  not 
begin  to  run  until  the  expiration  of  seven 
years  from  the  time  of  the  disappearance  of 
the  insured  from  his  home. 

The  judgment  will  be  affirmed. 

MOURSUND,  J.,  entered  his  dlaqualiflca- 
tion  in  this  case. 

On  Motion  for  Rehearing. 
FliY,  O.  J.    The  third  assignment  of  error 
assails  the  petition  on  the  ground  that  its 


'  allegations  are  not  suffldent  to  form  the  basis 
for  a  Judgment,  and  complaint  is  made  In 
the  motion  for  rehearing  that  it  was  not 
considered.  However,  the  assignment  was 
considered  and  thought  to  be  without  merit, 
and  we  adhere  to  that  opinion.  The  petition 
was  assailed  in  the  lower  court  only  through 
a  general  demurrer,  and  that  appears  to  have 
been  merely  formal  and  perfunctory,  as  no 
action  of  the  court  was  invoked  thereon. 
The  only  proposition  under  the  assignment 
attacks  the  petition  on  the  groimd  "that 
it  failed  to  allege  the  terms  and  conditions 
precedent  set  out  In  the  contract  of  insurance 
between  the  insured  and  the  defendant,  and 
failed  to  allege  that  said  terms  and  con- 
ditions precedent  had  been  complied  with." 
[6]  It  is  alleged  in  the  petition  that  Charles 
Piper  was  a  member  in.,  good  standing  of 
Sam  Houston  Camp  No.  65 ;  that  at  the  time 
of  his  death  all  his  dues  and  assessments 
had  been  paid,  and  that  he  was  a  member  in 
good  standing  of  the  association,  and  had 
been  a  member  in  good  standing  for  more  than 
two  years,  and  that  the  facta  as  to  his  dis- 
appearance were  given  to  appellantj  that 
demand  had  been  made  for  the  amount  of 
the  policy;  and  that  payment  had  been  de- 
nied because  the  "absence  or  disappearance 
of  a  member  from  his  last-known  place  of 
residence  for  any  length  of  time  shall  not 
be  suflldent  evidence  of, the  death  of  such 
member,  and  no  right  shall  accrue  under  his 
certificate  of  membership  to  a  beneficiary 
or  beneficiaries  nor  shall  any  benefit  be  paid 
until  satisfactory  proof  has  been  made  of 
the  death  of  the  member  wliile  in  good  stand- 
ing." It  was  farther  alleged  that  it  was 
Impossible  to  make  any  other  proof  of  the 
death  of  Charles  Piper,  except  upon  the  pre- 
sumption of  death  from  an  absence  of  seven 
years.  The  allegations,  while  general,  are 
sufficient  to  state  a  cause  of  action  in  the 
absence  of  exception  thereto.  Appellant  in 
its  answer  admits  that  it  issued  to  Charles 
H.  Piper  a  beneficiary  certificate,  and  claims 
to  have  duly  suspended  him  on  April  1,  1913, 
because  of  failure  to  pay  dues  for  Pebmary 
and  March,  1913.  That  was  an  admission 
that  Charles  H.  Piper  was.  in  good  standing 
up  to  that  time,  which  meant  that  he  had 
complied  with  all  conditions  precedent  to 
hia  good  standing  at  that  time.  The  petition 
alleged  that  the  insured  had  disappeared  on 
October  20,  1910,  and  that  appellee  sought 
to  pay  all  assessments  becoming  due,  but 
they  were  refused  by  the  clerk  of  the  sub- 
ordinate camp.  The  allegations  of  the  peti- 
tion with  the  admissions  of  appellant  were 
fully  sufficient  to  meet  the  requlr^ent  that 
conditions  precedent  to  recovery  should  be 
pleaded.  If  Charles  H.  Piper  was  in  good 
standing  tn  March,  1913,  as  admitted  by  ap- 
pellant, he  had  paid  aU  entrance  fees,  one 
advanced  assessment  of  Sovereign  Camp  fund 
assessments  and  camp  general  fond,  pbysi- 
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clan's  examination  fee,  been  properly  obligat- 
ed or  introduced,  and,  as  alleged,  the  bene- 
ficiary certlflcate  delivered  to  taim.  An  ad- 
mission of  membership  in  good  standing  was 
an  admission  tliat  everything  had  been  done 
to  make  him  a  member  in  good  standing. 

[•-I]  When  a  petition  is  not  attacked  by 
special  exception,  every  reasonable  intend- 
ment will  be  read  into  its  allegations  to 
sustain  it,  and,  applying  this  rule  to  the 
petition  in  this  case,  it  was  ample  to  sustain 
the  Judgment  In  the  trial  court  appellant 
sought  to  evade 'the  payment  to  a  widow  of- 
one  of  its  members  who  bad  been  paying  It 
money  for  years,  on  the  ground  that  he  had 
been  suspended  for  nonpayment  of  dues,  and 
that  the  claim  of  the  widow  was  barred  by 
four  years'  limitation,  but  in  this  court  it  is 
sought  to  destroy  the  judgment  on  tlie  ground 
that  tbe  petiticMi  failed  to  make  certain  al- 
legations. The  allegations  were  sufficient, 
however,  to  Justify  a  reading  into  them  by 
Intendment  of  everything  necessary  to  meet 
the  decisions  dted  by  appellant.  If  a  petU 
tion  shows  that  it  Is  amendable  so  as  to 
meet  every  objection,  then  It  is  sufficient  to 
sustain  a  Judgment    Under  the  Texas  rule: 

"The  general  «Seet  of  a  general  demarrer  is 
to  admit  tbe  facts  pleaded  to  be  true,  but  to 
deny  that  they  constitute  a  cause  of  action  or 
ground  of  defense,  and  the  only  question  to  be 
considered  under  it  is  whether  any  cause  of  ac- 
tion or  ground  of  defense  is  described  in  the 
pleading  demurred  to.  Consequently,  if  suffi- 
cient be  stated  to  enable  the  court  to  see  that 
a  good  cause  of  action  exists,  however  defec- 
tively, the  insafficiency  or  defectiveness  of  the 
averment  cannot  be  taken  advantage  of  by  a 
general  demurrer." 

In  the  case  of  Northwestern  Ins.  Co.  v. 
Woodward,  18  Tex.  Civ,  App.  496,  45  S.  W. 
185,  it  Is  stated  by  this  court: 

"A  defective  statement  of  a  cause  of  action 
ia  not  subject  to  a  general  demurrer.  If  it  is 
so  stated  tliat  it  is  amendable,  it  is  good  against 
a  general  demurrer," 

There  is  no  merit  in  the  motion  for  rehear- 
ing, and  It  is  overruled. 


CRENSHAW  V.  8TALLIN68.    (No.  1660.) 

(Court  of  Oiyil  Appeals  of  Texas.    Amarillo. 

May  0,   1920.    Rehearing  Denied 

June  23,  1920.) 

Bills  and  notes  <e=»l29(3)— Note  not  tpoeify- 
Infl  time  for  payment  due  on  demand. 
Where  neither  a  note  nor  the  contract  pnr- 
snant  to  which  it  was  executed  fixed  a  day  of 
payment,  the  general  rule  that  a  promissory 
not«  in  which  no  time  is  specified  for  payment 
ia  due  on  demand  applied,  and  suit  could  be 
brought  thereon  after  payment  demanded  and 
refused. 
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Appeal  from  District  Court,  Collin  Coun- 
ty; F.  B.  WUcox,  Judge. 

Sultry  Mrs.  P.  A.  Stalllngs  against  A.  B. 
Crenshaw.  From  Judgment  for  plaintiff,  de- 
fendant appeals.     AflSrmed. 

R.  C.  Merritt  and  Wallace  Hughston,  both 
of  McKiuney,  for  appellant 

Abernathy  &  Smith,  of  McKluney,  for  ap- 
pellee. 

HALL,  J.  September  4,  1906,  appellant 
and  appellee  entered  into  a  written  contract, 
the  material  terms  of  which  are  as  follows: 

"(1)  That  the  said  P.  A.  StalliiigB,  in  con- 
sideration of  tbe  covenant  of  tbe  said  A.  B. 
Crenshaw,  hereinafter  set  forth,  does  by  these 
presents  demise,  lease  and  farm  let  to  the 
said  A.  B.  Crenshaw  the  following  described 
land,  being  about  187  acres,  situated  about  1% 
miles  southwest  of  Nevada,  Texas,  and  known 
as  the  P.  A.  StalUngs  place.  To  have  and  to 
hold  tbe  same  to  tbe  said  A.  B.  Crenshaw  dur- 
ing the  said  P.  A.  Stallings'  natural  life;  and 
the  said  A.  B.  Crenshaw,  in  consideration  of  the 
leasing  of  the  premises  as  above  stated,  cove- 
nants and  agrees  with  the  said  P.  A.  Stallings 
to  pay  the  said  P.  A.  Stallings  at  Nevada,  Tex- 
as, as  rent  for  tbe  same  the  sum  of  four  hun- 
dred and  no/ioo  hundred  ($400.00)  dollars  per 
year,  payable  as  follows:  It  is  agreed  and  un- 
derstood that  the  said  A.  B.  Crenshaw  ia  to 
pay  to  the  said  P.  A.  Stallings  such  sum,  not  to 
exceed  tbe  $400.00,  at  such  time  as  the  said 
P.  A.  Stallings  may  choose,  for  her  actual  liv- 
ing expenses. 

"(2)  It  is  also  agreed  and  understood  that 
the  said  A.  B.  Crenshaw  shall,  in  considera- 
tion of  repairing  and  keeping  repaired  at  the 
said  A.  B.  Crenshaw's  expense,  the  above  prem- 
ises, have  all  rent  money  for  his  own  use  ex- 
cept that  which  the  said  P.  A.  StaUings  shall 
have  for  her  actual  living  expenses. 

"(3)  •    •    • 

"(4)  It  Is  agreed  and  understood  that  the 
said  P.  A.  Stallings  and  the  said  A.  B.  Cren- 
shaw shall,  on  the  first  day  of  each  January, 
have  a  full  and  complete  settlement  of  all  bnsi-  ' 
ness  transacted  during  the  previous  year  un- 
less  providentially    prevented. 

"(5)  The  covenants  herein  shall  extend  to 
and  be  binding  upon  the  heirs,  executors  and 
administrators  of  the  parties  to  this  contract" 

Mrs.  Stallings,  the  appellee,  testified :  That 
she  was  75  years  old  in  January.  That  the 
defendant  Crenshaw  was  her  son-in-law. 
That  Crenshaw's  wife  died  in  April,  1918,  or 
1917.  That  she  Uved  with  Crenshaw  and  his 
wife  np  to  the  time  of  her  daughter's  death 
and  for  a  short  while  thereafter.  That  she 
left  because  she  .was  not  satiafled,  and  It 
seemed  that  Crenshaw  did  not  want  her 
there.  That  she  bad  nothing  to  do  with  tbe 
preparation  of  the  contract;  Crenshaw  bad 
it  prepared  and  brought  it  to  her  to  sign. 
When  she  decided  not  to  live  in  the  house 
with  him  and  his  children  any  longer  she 
asked  him  for  money  to  build  a  rooin  for  her- 
self as  an  addition  to  her  son's  house  so  she 
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could  live  wltb  him.  That  her  son  lived  in 
<>ae  of  the  western  drouth-stricken  counties. 
She  asked  for  $500  for  that  purpose,  hnd  her 
request  was  refused.  That  she  regarded  the 
building  of  this  room  as  an  addition  to  her 
son's  bouse  as  necessary  for  her  comfort  and 
happiness.  It  further  appeared  that,  in  ac- 
cordance with  the, contract,  about  the  1st  day 
of  January  of  the  first  year  after  Its  execu- 
tion, the  parties  had  a  settlement,  and  Cren- 
shaw executed  to  Mrs.  Stallings  a  note  for 
the  difference  between  $400,  the  amount  stip- 
ulated as  the  annual  rent  and  the  amount  of 
money  which  had  been  advanced  by  Cren- 
shaw to  Mrs.  StaUlngB  for  the  previous  year. 
Annually  thereafter,  it  appears  that  this  dif- 
ference was  added  to  the  amount  due,  and  a 
new  note  executed  for  the  increased  sum. 
This  practice  continued  until  February,  1018, 
when  the  following  note  was  executed: 

"$3,134.60  Nevada,  Texas, 

"February  21,  1918. 

" .    After    date,    for    value    received    I 

promise  to  pay  to  Mrs.  P.  A.  Stallings,  or  or- 
der, thirty-one  hundred  thirty-four  and  bo/j„ 
dollars  at  Nevada,  Texas,  to  bear  interest  at 

the  rate  of  per  cent,  per  annum  from 

.     And  further  hereby  agree  if  this  note 

is  not  paid  when  due  to  pay  all  costs  necessary 
for  collection,  including  ten  per  cent,  for  at- 
torney's fees. 

"Due  in  accordance  with  a  certain  contract 
dated  September  4,  1906,  and  payable  in  ac- 
cordance with  the  same. 
"[I.  B.  Stamps,  64  cents]        A.  B,  Crenshaw. 

"March  14,  1918.  By  cash  on  within  note, 
$30.00." 

This  suit  is  filed  to  recover  the  amount  of 
the  note.  The  defendant,  Crenshaw,  In  due 
time  filed  his  plea  in  abatement,  alleging  that 
the  suit  was  prematurely  brought.  The  trial 
court  rendered  a  Judgment  in  favor  of  the 
plaintiff  for  the  full  amount  of  the  note,  in- 
terest at  6  per  cent.,  and  attorney's  fees. 

Under  several  assignments  it  is  insisted 
that  the  suit  was  prematurely  brought  be- 
cause the  note  by  express  provision  was  made 
payable  in  accordance  with  the  terms  of  the 
contract  and  by  the  terms  of  the  contract 
plaintiffs  right  to  recover  was  not  shown. 
It  appears  from  the  evidence  that  both  the 
note  and  the  contract  were  prepared  by  Oren> 
Shaw,  or  at  his  instance,  and  the  latter  pre- 
sented to  Mrs.  Stallings  for  her  signature; 
that  he  was  custodian  of  both  the  contract 
and  the  original  note,  together  with  its  sever- 
al renewals.  If  there  is  any  uncertainty  in 
their  terms,  they  must,  under  these  facts,  be 
construed  most  strongly  against  the  appel- 
lant It  will  be  seen  that  the  note  does  not 
fix  the  date  of  its  maturity,  but  expressly 
provides  that  it  is  due  and  payable  in  ac- 
cordance with  the  contract  The  contract 
provides  in  paragraph  1  that  appellant  shall 
pay  appellee  rent  not  to  exceed  $400  per  year 


at  such  time  as  the  said  Mrs.  Stallings  may 
choose,  for  her  actual  living  expenses.  The 
effect  of  paragraph  2  is  that  Crenshaw 
should  l)e  entitled  to  retain  for  his  use  all 
of  the  $400  rent  not  necessary  for  the  actual 
living  expenses  of  Mrs.  Stallings.  It  was  con- 
templated by  the  parties,  as  appears  from 
the  language  of  paragraph  4,  that  on  the  1st 
day  of  each  January,  the  parties  should  have 
a  full  and  complete  settlement  of  all  business 
transacted  during  the  previous  year.  The 
note  sued  upon  is  the  result  of  these  annnal 
settlements.  There  is  notiilng  in  the  oral 
testimony  of  the  parties  to  indicate  when 
final  payment  should  be  made  by  Crenshaw  of 
the  amount  of  annual  nat  due  Mrs.  Stallings 
over  and  above  her  living  exx)eoses.  The 
note.  Itself  is  a  promise  to  pay  these  sums, 
with  interest  and  attorney's  fees.  Since  nei- 
ther the  note  nor  the  contract  fix  the  date 
of  payment  the  general  rule  that  a  promis- 
sory note,  in  which  no  time  is  specified  for 
payment  is  due  upon  demand  applies.  The 
uncontradicted  evidence  shows  that  payment 
was  duly  demanded  and  refused.  C.  3.  vol. 
8,  p.  405;  note  69,  citing  Kampmann  v.  Wfl- 
llams,  70  Tex.  668,  8  S.  W.  310;  Chambers 
V.  Hill,  26  Tex.  472;  Salinas  v.  Wright  H 
Tex.  672.  A  ftiUare  to  pay  the  note  upon  de- 
mand entitled  appellee  to  sue  upon  it  and  re- 
cover the  principal,  together  with  interest  at 
8  per  cent.,  and  the  attorney's  fees,  as  pro- 
vided therein.  Appellee's  pleadings  and  evi- 
dence are  sufficient  to  sustain  the  Judgment 
for  the  attorney's  fees. 
The  judgment  Is  affirmed. 


6ATEWAY     PRODUCE     CO.    V.     SUNSET 

FRUIT  ft  PRODUCE  CO.  et  al. 

(No.  2289.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
June  3,  1920.) 

1.  Appeal  and  error  «=>966(2)— Rullag  oa  mo- 
tion for  oontinuanoe  not  disturbed  In  absence 
of  abase  of  dlsoretlon. 

Court's  ruling  on  motton  of  continuance  for 
absence  of  testimony  will  not  be  disturbed  on 
appeal  in  the  alienee  of  ab^e  of  discretion. 

2.  Continuance  ^=326(12)— Refnal  to  centtnee 
for  testimony  of  absant  witneet  haM  proper 
In  aUsenoe  of  showing  of  diligence. 

Where  plaintiff  had  three  months  within 
which  to  have  process  issue  to  compel  witness 
to  appear  before  notary  public  and  give  his 
testimony,  court's  refusal  to  eontinue  the  case 
upon  the  ground  that  supplemental  interroga- 
tories had  been  propounded  to  such  witness, 
who  liad  failed  to  answer  them,  in  order  to 
prosecute  legal  process  to  compel  such  witness 
to  testify,  was  not  error;  sufficient  diligence  no: 
having  been  shown  by  plaintiff. 
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3.  Gwraisbinrat  «=>2I8— ProcMda   of   •altor't 
draft  on  buyor  Mivorod  to  aMlBsoa  of  Mlior't 
account  against  buyer  held  to  befong  to  as- 
signee Intervener. 
Facts  in  eTidence  showing  that  seller  ship- 
ped goods  to  its  own  order  and  assigned  its 
acconnt  against  bnyer,  and  delivered  draft  on 
buyer  with  bill  of  lading  to  assignee,  who  inter- 
vened in  garnishment  proceedings,  held  to  sup- 
port court's  finding  that  the  proceeds  of  draft 
in  hands  of  bank  to  which  assignee  had  sent  it 
tor  collection  belonged  to  assignee  intervener, 
and  Gonld  not  be  reached  by  seller's  creditor. 

Appeal  from  District  Court,  Bowie  Coun- 
ty ;   Sam.  H.  Smelser,  Special  Judge. 

Action  by  the  Gateway  Produce  Company 
against  tbe  Sunset  Fruit  &  Produce  Com- 
pany, In  which  the  American  Commercial 
Bank  intervened.  Judgment  for  Intervener, 
and  plaintiff  appeals.    Affirmed. 

Wheeler  &  Boblson,  of  Texarkana,  for 
appellant. 

King  &  Estes,  of  Texarkana,  for  appellee. 

LEVY,  J.  Tbe  appellant  sued  the  Sunset 
Pmlt  &  Produce  Company  for  damages  for 
breach  of  contract  and  obtained  a  Judgment 
by  default  against  it.  At  the  time  of  filing 
the  suit  the  plaintiff  sued  out  a  writ  of 
garnishment  against  the  Texarkana  National 
Bank,  claiming  that  the  bank  had  funds  in 
its  hands  belonging  to  the  defendants.  The 
garnishee  bank  answered  that  it,  acting  as  a 
collecting  bank,  had  received  from  the  Amer- 
ican Commercial  Bank  of  Wapato,  Wash., 
claiming  to  be  the  owner  thereof,  a  draft  for 
$1,176  and  bad  collected  it  against  the  Gate- 
way Produce  Company,  and  prayed  that  the 
said  bank  be  made  a  party  to  the  garnish- 
ment proceedings.  The  American  Commer- 
cial Bank  filed  a  plea  of  intervention,  setting 
up  that  it  was  tbe  owner  of  the  draft  by  as- 
signment and  delivery  for  a  valuable  con- 
sideration, and  as  such  owner  was  entitled 
to  the  proceeds  collected  In  payment  of  It, 
and  prayed  for  judgment  for  the  money.  The 
plaintiff  by  supplemental  petition  denied  that 
the  Sunset  Fruit  &  Produce  Company  owed 
the  intervener  and  had  assigned  the  draft, 
and  specially  asked  that  the  Intervener  be  re- 
quired. If  the  draft  had  not  been  paid,  to  ap- 
ply the  funds  then  in  its  hands  to  the  pay- 
ment of  Its  claims  and  debts  against  the 
Sunset  Fruit'  &  Produce  Company.  The 
court,  after  hearing  the  evidence,  entered 
judgment  that  the  plaintiff  take  nothing  by 
reason  of  the  garnishment  proceedings  and 
that  the  Intervener  recover  of  the  garnishee 
and  the  plaintiff  the  sum  of  money  held  by 
tbe  garnishee  by  virtue  of  the  writ  of  garnish- 
ment. 

The  first  assignment  of  error  complains  of 
tbe  overruling  of  the  appellant's  motion  for 
a  continuance  of  the  cause.  The  awllcation 
alleges  that— 


"The  plaintiff  desires  the  continuance  of  this 
cause  in  order  to  procure  some  additional  testi- 
mony of  J.  P.  Denham,  who  resides  in  Wapato, 
Wash.,  and  who  is  the  cashier  and  the  active 
officer  of  the  intervener." 

It  appears  from  the  bill  of  exception  that 
on  June  3,  1919,  before  tbe  trial  of  the  case 
on  January  12,.  1920,  the  depositions  of  the 
witness  J.  P.  Denham  were  filed  in  the  court, 
and  for  the  purpose  of  further  developing 
certain  fticts  supplemental  or  additional  in- 
terrogatories were  propounded  by  the  plain- 
tiff and  crossed  by  the  intervener  and  were 
forwarded  to  a  notary  public  In  Wapato, 
Wash.  The  witness.  It  is  further  alleged, 
"has  failed  and  refused  to  answer  said  in- 
terrogatories," and  "the  notary  public  hold- 
ing said  depositions  In  this  case  has  no  power 
to  force  him  to  give  his  depositions  In  this 
case."  The  testimony  sought  is  material.  It 
is  alleged,  to  the  plaintiffs  suit. 

[1,2]  Assuming  that  tbe  additional  evi- 
dence sought  was  material  In  the  case,  yet 
the  trial  couft  may  have  properly  overruled 
the  motion,  we  conclude,  on  the  ground  of  the 
want  of  sufficient  diligence  to  have  the  wit- 
ness testify,  tf  such  could  be  done  through 
legal  process.  And  If  the  trial  court  did  not 
abuse  the  discretion  lodged  In  hlra  to  grant 
continuances  of  this  character,  then  this 
court  cannot  disturb  the  ruling.  It  reason- 
ably appears  from  the  application  that 
the  months  of  October,  November,  and  De- 
cember, 1919,  passed  without  any  effort  to 
have  process  to  Issue  to  compel  the  witness 
to  appear  before  the  notary  public  and  give 
his  testimony.  We  conclude  that  tbe  assign- 
ment must  be  overruled. 

[3]  By  the  second  assignment  of  error  it  is 
contended  that  the  court  should  have  render- 
ed Judgment  for  the  plaintiff  and  not  for  tbe 
Intervener.  The  question  in  the  case  was  that 
of  priority  of  claims  against  the  funds  gar- 
nished. If  the  Intervener  was,  as  contended 
by  It,  the  owner  of  the  draft  and  the  pro- 
ceeds collected  in  payment  thereof,  then  the 
funds  garnished  were  not  subject  to  the 
plaintiff's  garnishment  lien.  The  court's 
conclusion  on  all  the  facts  In  evidence  was 
that  the  Intervener  was  the  owner  of  the 
draft  and  the  proceeds  of  collection  at  the 
time  of  the  gamishmmt.  It  is  believed  that 
the  facts  support  tbe  court's  conclusion  and 
Judgment.  Denison  Bank  &  Trust  Co.  v. 
People's  Guaranty  State  Bank,  218  S.  W. 
S61. 

It  appears  that  tbe  Sunset  Fruit  &  Prod- 
uce Company  on  the  13  th  of  September,  1918, 
entered  Into  a  contract  to  sell  the  appellant 
two  carloads  of  apples  and  then  breached  the 
contract,  resulting  in  damage  to  the  appel- 
lant in  the  sunt  of  $750.  On  the  20th  of  No- 
vember, 1918,  tbe  appellant  bought  from  the 
Sunset  Fruit  &  Produce  Company  another 
ear  of  apples  for  the  sum  of  $1,176,  which 
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apples  were  shipped  nnder.  a  shipper's  order 
bill  of  lading,  showing  that  the  apples  were 
consigned  to  the  order  of  the  Sunset  Fruit 
&  Produce  Company,  Texarkana,  Ark.,  notify 
Gateway  Produce  Company.  It  farther  ap- 
pears that  when  the  Sunset  Fruit  &  Produce 
Company  procured  the  bill  of  lading  it  made 
out  an  account  ac^inst  the  Gateway  Produce 
Company  for  $1,176  as  the  purchase  price  of 
the  car  of  aisles,  and  then  sold  and  assigned 
said  account  to  the  American  Commercial 
Bank  of  Wapato,  Wash.,  and  at  the  same 
time  drew  a  draft  on  the  Gateway  Produce 
Company .  In  .  favor  of.  said  bank  for  the 
amount  of  the  account  and  delivered  the 
draft  and  the  bill  of  lading  mentioned  to  the 
bank  along  with  the  assigned  account.  The 
account  Iiad  the  following  indorsement  sign- 
ed by  the  Sunset  Fruit  &  Produce  Company, 
to  wit:  "For  value  received  we  hereby  as- 
sign above  account  to  the  American  Commer- 
cial Bank  of  Wapato,  Washington." 

The  bank.  In  consideration  of  the  assign- 
ment and  delivery  of  the  account,  draft,  and 
bill  of  lading,  advanced  to  the  Sunset  Fruit 
&  Produce  Company  $040,  In  evidence  of 
which  it. took  from  the  company  a  note  itay- 
able  on  or  before  30  days  from  date.  At  the 
time  of  this  transaction  the  American  Com- 
mercial Bank  held  an  unpaid  note  against 
the  Sunset  Fruit  &  Produce  Company  for 
^,500,  and  it  was  understood  that  the  differ- 
ence between  the  advancement  and  the  $940 
and  the  amount  of  the  draft  in  controversy 
should  be  applied  in  payment  of  this  above 
debt  The  American  Commercial  Bank  im- 
mediately forwarded  the  draft,  together  with 
the  bill  of  lading  attached,  to  the  Texarkana 
National  Bank  for  collection  for  its  own  ac- 
count Upon  the  draft  and  bill  of  lading 
above  mentioned  reaching  the  Texarkana  Na- 
tional Bank,  it  notified  the  Gateway  Produce 
Company,  and  that  company  immediately 
paid  the  draft  and  received  the  blU  of  lading. 
These  facts  would  be  sufficient  without  set- 
ting out  the  other  facts,  to  support  the  court's 
findings. 

The  third  assignment  of  error  does  not  pre- 
sent reversible  error,  and  it  should  be,  we 
conclude,  overruled. 

The  judgment  U  affirmed. 


BARTLETT  at  al.  v.  STATE  ex  rel.  DUMONT 
REALTY   CO.     (No.  S92.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

May  26,  ld20.    Rehearing  Denied 

June  23,  1920.) 

I.  Quo  warranto  ^=362— Appeals  must  be  pros- 
ecuted to  term  of  appellate  court  In  settian. 
Under  Rev.' St.  1911,  art  6401,  appeals  in 
quo  warranto  must  be  prosecuted  to  the  term 


of  the  appellate  court  te  session  at  the  time 
Judgment  ^as  rendered  in  the  district  court, 
and  Respondents,  having  abandoned  their  ap- 
peal, cannot  have  the  case  reviewed  on  writ  of 
error. 

2.  Quo  warranto  «=962  —  Respondents  sbonld 
have  appealed  during  term  In  session  wbea 
Judgment   rendered. 

Under  Rev.  St  1911,  art  6401,  and  role  7 
for  the  Courts  of  Civil  Appeals  (142  S.  W. 
x),  to  give  a  Court  of  Civil  Appeals  jurisdic- 
tion of  appeal  from  judgment  in  a  quo  warranto 
proceeding  respondents  should  have  filed  their 
appeal  in  it  not  later  than  the  first  Monday  in 
July,  1918,  during  the  term  of  the  court  in  ses- 
sion when  the  judgment  was  rendered  in  the 
trial  conrt,  and  sbonld  have  filed  transcript  on 
appeal  wiUiin  20  days  after  perfecting  appeaL 

3.  Quo  warranto  «=>62— Writ  of  error  improp- 
erly prosecuted  not  saved  by  theory  statute 
applies  only  to  portion  of  Jndgmeat. 

Writ  of  error  prosecuted  by  respondents  in 
quo  warranto  proceedings,  who  failed  to  file 
their  appeal  in  the  Court  of  Civil  Appeals  dar- 
ing its  term  in  session  wiien  judgmeot  was  ren- 
dered, and  to  file  transcript  on  appeal  within 
20  days  thereafter,  cannot  be  saved  on  any 
ground  that  Rev.  St  1911,  art  6401,  appUes 
only  to  the  portion  of  the  judgment  whidi  is 
for  ouster,  where  dismissal  of  the  portion  of 
the  appeal  for  ouster  disposes  of  all  portions 
of  the  judgment  directly  affecting  respondents. 

4.  Quo-  warranto  4s»62  —  Question  raised  by 
motion  to  dismiss  writ  of  error  Jurisdictional. 

Where  there  is  motion  to  dismiss  writ  of 
error  prosecuted  by  respondents  in  a  quo  war- 
ranto proceeding  on  the  ground  that  appeal  was 
not  perfected  or  transcript  filed  within  time, 
under  Rev.  St  1911,  art  6401,  and  rule  7  for 
the  Courts  of  Civil  Appeals  (142  S.  W.  x),  the 
question  raised  by  the  motion  is  jurisdictional, 
and  leaves  the  conrt  no  discretion  relative  to 
diamiasing  writ 

5.  Appeal  and  error  9=3 187(3)  —  Absonce  of 
necessary  parties  fundamental  error  which 
cannot  be  waived. 

The  absence  of  necessary  parlies  is  a  qaea- 
tion  of  fundamental  error,  and  cannot  be 
waived. 

Error  from  District  Court,  Harris  County: 
A.  R.  Hamblen,  Special  Judge. 

Action  In  the  nature  of  quo  warranto  by 
the  State  of  Texas,  on  the  relation  of  tbe 
Dumont  Realty  Company,  against  L.  L.  Bart- 
lett  and  others.  To  review  Judgment  for 
plaintiff,  defendants  bring  error.  Writ  of 
error  dismissed. 

Bradley  ft  Fogle,  of  Houston,  for  plaintiffs 
in  error. 

Hutdieson,  Bryan  &  Dyees  and  e;.  t. 
Brancli,  all  of  Houston,  for  defendant  In 
error. 

WALKBR,  J.  This  was  an  action  in  tbe 
nature  of  quo  quarranto  instituted  by    tbe 
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state  of  rTexas,  upon  relation  of  '  Dttmont  \ 
Realty  Company,  against  Ii.  I>.  Bartlett,  H. 
C.  Gatton,  S.  B.  Glazener,  and  G.  A.  Dutton. 
It  was  alleged  that  Bartlett  was  acting  as 
mayor,  Gatton  and  Glazener  ^s  commlsBlon- 
ers,  and  Dntton  as  tax  collector  of  the  city 
of  South  Houston,  Harris  county,  Tex. ;  that 
a  void  effort  had  been  made  by  the  village 
of  South  Houston  to  accept  the  provisions 
of  title  22,  chapter  1,  of  the  Revised  Statutes 
of  Texas,  In  lieu  of  title  22,  chapter  14, 
under  which  the  village  of  South  Houston 
was  Incorporated  In  1915 ;  and  that  respond- 
ents, though  holding  under  a  pretended  elec- 
tion, were  without  authority  to  act  In  any 
official  capacity,  and  that  all  their  pretended 
acts  were  null  and  void.  It  was  further 
alleged  that  in  acting  for  the  city  of  South 
Houstonvthey  had  Issued  interest-bearing 
warrants,  which  had  been  sold,  and  had 
passed  ordinances  levying  taxes  to  pay  such 
wiirrants.  It  was  further  alleged  that  there 
was  no  such  municipal  corporation  as  the 
city  of  South  Houston,  because  the  acts  of 
the  village  of  South  Houston  In  attempting 
to  accept  the  provisions  of  title  22,  chapter 
1,  were  null  and  void.  The  petiti<xi  con- 
duded  with  the  following  prayer: 

"Wherefore,  plaintiff  prays  the  court  that  the 
defendants  be  Ated  to  appear  and  answer  this 
petition,  and  for  judgment  that  the  city  of 
South  Houston  is  not  incorporated  under  either 
article  1070  of  the  Revised  Statutes  of  1911,  as 
amended  by  the  Acts  of  the  Thirty -Third  Legis- 
lature, nor  under  chapter  1  of  title  22  of  the 
Revised  Statutes  of  1911,  or  under  any  other 
law  of  the  state  of  Texas,  and  that  the  defend- 
ants be  adjudged  to  be  not  entitled  to  the  sever- 
al positions  now  held  or  claimed  to  be  held  by 
them,  and  the  several  acts  of  the  defendants 
and  their  predecessors  be  adjusted  (adjudged) 
to  be  null  and  void,  and  for  such  other  and 
further  relief,  special  and  general,  in  law  and 
in  equity,  to  which  the  plaintiff  may  be  justly 
entitled,  and  for  costs  of  suit." 

Judgment  was  entered  declaring  null  and 
void  the  efforts  of  the  village  of  South  Hous- 
ton to  change  the  nature  of  its  corporate 
existence,  and  declaring  null  and  void  the 
ordinances  passed  by  the  respondents,  act- 
ing as  a  city  commission  of  the  dty  of 
South  Houston,  and  declaring  null  and  void 
tbe  warrants  and  other  obligations  Issued 
by  them.  As  affecting  the  respondents,  judg- 
ment was  entered  as  follows: 

"Defendant  G.  A.  Dutton  is  without  legal  av 
tbority  to  collect  any  taxes  assessed  or  levied 
under  the  void  tax  levies  for  year  1910  herein- 
before referred  to,  and  is  without  authority  to 
collect  for  the  year  1917  more  than  2S  cents 
on  the  $100  valuation  of  property  for  current 
expenses,  and  the  acta  of  the  said  Dutton  in 
collecting  such  taxes,  and  in  applyinf  the  same 
or  any  part  thereof  to  the  payment  of  interest 
on  the  aforesaid  warrants  in  the  sum  of  $15,- 
500,  were  null  and  void. 

"i,.  L.  Bartlett  does  not  now  and  has  not  at 
any  time  legally  held  the  position  nor  has  he 
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legally  exercised  the  powers  of  mayor  of  the 
city  of  South  Honston,  as  attempted  to  be  cre- 
ated as  a  town  of  600  or  more  population. 

"H.  C.  Gatton  and  S.  B.  Glazener  are  not  now 
and  have  not  at  any  time  legally  held  the  posi- 
tion of  or  legally  exercised  the  powers  of  com- 
missioners of  tiie  city  of  South  Houston,  as 
attempted  to  be  created  a  dty  of  600  or  more 
population. 

"Ii.  Ii.  Bartlett  as  mayor,  and  H.  C.  Gatton 
and  S.  B.  Glazener  as  commissioners,  are  now 
and  have  been  since  their  election  on  April  4, 
1916,  de  jure  officers  of  the  village  of  Sonth 
Houston,  as  originally  incorporated,  with  only 
the  powers  aa^  rights  of  officers  of  a  village  in- 
corporated under  the  provisions  of  chapter  16, 
title  22,  Revised  Statutes  of  1911,  and  no  other 
rights  or  powers. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  plaintiffs,  the  state  of  Texas,  and  the 
relator,  Dumont  Realty  Company,  do  have  and 
recover  of  and  from  the  defendants  I/.  Ii.  Bart- 
lett, H.  C.  Gatton,  8.  B.  Glazener,  and  6.  A. 
Dntton  all  costs  in  this  behalf  expended,  for 
which  let  execution  Issue." 

Judgment  was  entered  In  this  cause  In  the 
trial  court  In  January,  1018.  Motion  for 
new  trial  was  overruled  February  15,  1918. 
Respcmdents  gave  due  notice,  of  appeal. 
However,  no  appeal  was  perfected.  On  the 
22d  day  of  January,  1919,  respondents  filed 
petition  for  writ  of  error.  Service  was  had 
on  the  24th  of  January,  and  transcript  was 
filed  in  the  Court  of  Civil  Appeals  for  the 
First  Supreme  Judicial  District  on  the  21st 
of  April,  1919.  Afterwards  this  cause  was 
duly  transferaed  to  this  court.  Defendants 
in  error  have  moved  to  dismiss  this  writ 
of  error  because  not  filed  in  time. 

[1]  Under  article  6401,  appeals  in  quo  war- 
ranto must  be  prosecuted  to  the  term  of  the 
appellate  court  In  session  at  the  time  judg- 
ment was  rendered  In  the  district  court 
Fontaine  v.  State,  69  Tex.  510,  6  S.  W.  816; 
Uvlngston  v.  State,  70  Tex.  393,  11  S.  W. 
115;  Kendall  v.  State,  51  S.  W.  1102.  Re- 
spondents did  not  do  (bis,  but,  having  aban- 
doned their  appeal,  are  seeking  to  have  this 
case  reviewed  on  writ  of  error.  This  Is  with- 
out warrant  of  law.  Livingston  v.  State, 
supra. 

Under  rule  7  for  the  Courts  of  Civil  Ap- 
peals (142  S.  W.  X): 

"Transcripts  of  appeals  from  jadgments  in 
proceedings  in  quo  warranto  shall  be  filed  in  the 
Court  of  Civil  Appeals  within  20  days  after 
appeal  is  perfected."  State  v.  Nelson,  170  S. 
W.  814.  . 

[2]  In  order  to  give  this  court  jurisdiction 
of  this  case,  respondents  should  have  filed 
their  appeal  In  the  appellate  court  not  later 
than  the  first  Monday  in  July,  1918,  and 
should  have  filed  the  transcript  on  appeal 
within  20  days  after  perfecting  their  appeal. 
As  they  failed  to  do  this,  we  are  forced  to 
dismiss  this  writ  of  error. 

£3]  Respondents  aeelt  to  avoid  tbe  force 
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of  thla  article  and  the  dedslons  cited  t^  as 
on  the  ground  that  they  apply  only  to  that 
portion  of  the  judgment  which  is  for  ouster, 
dtlng  Oriental  Oil  Co.  ▼.  State,  135  S.  W. 
724;  Cole  v.  State,  163  S.  W.  854;  2  Mc- 
Quillan on  Municipal  Corporations,  {  809. 
These  decisions  cannot  save  this  writ  of 
error.  If  we  dismiss  that  portion  of  the 
appeal  which  is  for  ouster,  then  we  have 
disposed  of  all  portions  of  the  Judgment 
directly  affecting  the  respondents.  Their 
rights  are  completely  separable  from  the 
rights  of  the  warrant  holders,  and  their  at- 
tempted appeal  does  not  give  as  Jurisdiction 
of  the  other  portions  of  the  Judgment. 

[4]  The  question  raised  by  this  motion  to 
dismiss  is  Jurisdictional,  and  we  have  no 
discretion  in  the  matter.  State  v.  Nelson 
supra. 

[6]  Messrs.  Harris,  McCall  &  Graham,  at- 
torneys at  law,  have  filed  with  us,  since  sub- 
mission, an  amicus  curiae  brief,  suggesting 
that  the  warrant  holders  were  necessary  par- 
ties to  any  proceeding  affecting  the  warrants, 
and  praying  that  this  cause  be  reversed  on 
fundamental  error.  Defendants  in  error 
have  answered  this  brief,  suggesting  that  the 
Judgment  of  the  trial  court.  In  so  for  as 
it  undertakes  to  affect  parties  not  before  it, 
is  an  absolute  nullity.  The  absence  of  neces- 
sary parties  Is  a  question  of  fundamental 
error,  and  cannot  be  waived.  Bule  v.  Cun- 
ningham, 29  S.  W.  801;  Channel  Co.  v. 
Bruly,  45  Tex.  0.  But,  as  stated  above.  In 
our  view  of  this  case,  we  have  nothing  before 
us,  and  are  without  authority  to  do  other- 
wise than  to  dismiss  this  writ  of  error.  In- 
as  much  as  it  appears  on  the  face  of  the 
judgment  that  necessary  parties  were  absent 
in  the  trial  court,  and  that  the  Judgment, 
as  affecting  them,  is  null  and  void,  and  that 
their  rights  are  separable  from  the  rights 
of  respondents,  even  if  we  are  wrong  In  de- 
dining  to  take  jurisdiction  of  this  writ  of 
error,  under  rule  62a  for  the  Courts  of  Civil 
Appeals  (149  S.  W.  z.),  we  would  hesitate 
to  reverse  the  case. 

Writ  of  error  in  all  things  dismissed,  on 
the  error  suggested  by  Messrs.  Harris,  Mc- 
Cull  &  Graham. 


BAKER  V.  BEATTIE.    (No.  2269.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

June  10,  1920.    Rehearing  Denied 

June  17,  1920.) 

I.  Master   and  servant  «=>3(l)— Contraot   of 
•fflployment  not  absolutely  void  for  fraudulent 
statement. 
A  contract  of  employment  is  not  absolutely 
void   by   reason  of  a  false  representation   by 
the  servant  that  he  had  never  been  paid  more 
than  $100  in  settlement  of  damages  for  person- 
al injuries,  such  a  fraudulent  statement  only 


affording  gronnd  for  avoidance  or  annulment  of 
the  contract  at  the  option  of  the  master,  and 
until  actual  termination  the  relation  continaes 
to  exist 

2.  Master  aad  stfrvaat«=3 139— Proxinate  oaase 
of  swltohnaa's  Injury  dofloed. 

Where  foreman  directed  cars  to  be  vwitcfaed 
onto  a  clear  track,  bat  instead  they  were  switch- 
ed onto  a  different  track,  where  they  bumped 
into  standing^  cars,  injuring  a  switchman  operat- 
ing a  brake,  the  efficient  cause  of  the  injnrr  was 
the  impact  of  the  cars  and  not  the  switching 
onto  the  wrong  track. 

3.  Master  and  sorvaat  «=>2I3(3)— Risk  of  ia- 
Jury  from  Impact  of  twitched  ears  assuned. 

Impact  of  box  cars  being  switched  is  s 
risk  ordinarily  incident  to  the  work  of  a 
switchman,  which  he  assumes,  and  he  cannot 
recover  for  injuries  caused  by  being  wrenched 
while  operating  a  brake  on  top  of  a  b«x  car  by 
an  impact  of  the  force  usual  and  ordinary  in 
the  switching  buaineau. 

4.  Master   and    aervant.  «=>297(2)— Findiags 
held  Inoonslstent. 

Where  the  legal  effect  of  a  part  of  the  find- 
ings of  a  jury  is  to  establish  actionable  ce^- 
gence,  and  the  effect  of  part  of  the  findings  is 
to  establish  a  want  of  negligence,  but  only  or- 
dinary assnmed 'nisks,  the  verdict  becomes  so 
uncertain  by  reason  of  the  inconsistent  findings 
that  it  cannot  be  made  the  basis  of  a  judgment. 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  Ewlng  Boyd,  Judge. 

Action  by  W.  A.  Seattle  against  James  A. 
Baker,  receiver. .  Judgment  for  plaintiff,  and 
defendant  appetila    Reversed  and  remanded. 

The  appellee  sues  for  damages  for  alleged 
personal  injuries  received  while  performing 
the  duties  of  a  switchman  In  the  yards  of 
appellant  at  Houston,  Tex.  The  negligence 
alleged  was: 

"That  the  signal  was  given  tor  the  train  npon 
which  he  was  working  to  go  down  into  an  empty 
track,  but  that  such  signal  was  negligently  and 
carelessly  transmitted  to  another  employ^  on 
the  switch  engine,  or  was  negligently  or  care- 
lessly given  to  the  employ^,  or  was  negligently 
or  carelessly  transmitted  by  one  employ^  to 
another;  and  tliat  the  employ^  of  the  defendant 
carelessly  and  negligently  shoved  the  cara  upon 
which  the  plaintiff  was  working  onto  a  track 
containing  other  cars,  and  carelessly  and  neg- 
ligently jammed  or  bumped  the  cara  upon 
which  be  was  working  suddenly  and  violently 
against  the  other  cars  already  on  said  track; 
and  that  said  violent  bumping  of  said  cars  threw 
or  twisted  him  around  the  brake  staff,  lus  foot 
catching  and  l>ody  twisting,  and  by  reason  of 
which  he  was  injnred." 

And  then  follows  a  descriptioD  of  the  In- 
juries. The  defoidant  pleaded  general  de- 
nial, contribatoty  negligence,  and  assumed 
risk,  and  specially  that  plaintiff  In  his  writ- 
ten appllcatlcm  for  employment  as  a  switch- 
man made  false  answers  to  procure  the  posi- 
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tion,  and  that  because  of  tbese  frandulent 
mlsstatentents  tbe  relation  of  master  and 
gerrant  did  not  exist,  and  the  plaintiff  was 
consequently  a  trespasser  upon  the  cars  at 
the  time  of  his  injury. 

The  case  was  submitted  to  the  jury  on  spe- 
cial issues,  and  their  findings  are:  (1)  That 
the  act  on  the  part  of  the  eiltployte  in  head- 
ing the  seven  cars  on  which  the  plaintiff 
was  riding  Into  a  different  side  track  than  the 
one  directed  by  the  foreman  to  be  used,  caus- 
ing them  suddenly  or  yiolently  to  be  bumped 
against  other  cars  standing  on  said  side 
track,  was  negligence;  (2)  that  such  negli- 
gence proximately  caused  the  Injuries  to  the 
plaintiff;  and  (3)  that  the  plaintiff  was  not 
guilty  of  any  contributory  negligence.  The 
jury  further  answered: 

"No.  7.  Did  tbe  cut  of  cars  on  which  W.  A. 
Beattie  was  riding  collide  with  the  other  cars 
with  unusual  force,  or  with  the  force  that  is 
ngnal  and  ordinary  in  tbe  switching  bosinesa? 
Answer:  Tbey  collided  with  the  force  usual 
and  ordinary  in  the  switching  business." 

"Mo.  13.  Do  you  or  do  you  not  find  that  the 
injuries  of  tbe  plaintiff,  if  any,  were  due  to  any 
risk  arising  in  tbe  discharge  of  his  duty  as  a 
Bwitclunan  and  ordinarily  incident  to  such  work, 
or  do  you  find  that  such  injury,  if  any,  re- 
sulted from  tbe  negligence  of  the  servants  and 
employfis  of  the  defendant?  Answer:  We  find 
tlmt  the  injury  resulted  from  the  negligence  of 
the  servanta  and  employes  of  the  defendant." 

"Special  issue  requested  by  the  defendant:  Do 
yon  believe  from  tbe  evidence  the  cars  came 
together  with  unusual  force  and  that  plaintiff 
discovered  that  they  would  do  so  in  time,  by  the 
ezerdse  of  ordinary  care  on  his  part,  to  have 
protected  himself  from  injury,  and  failed  to  use 
ordinary  care  to  so  protect  himself?  Answer: 
No." 

Tb9  evidence  shows  that  the  plaintiff  was 
a  switchman  In  the  yards  of  Houston,  and  at 
the  time  in  question  was  one  of  a  switch 
crew  of  three,  working  under  a  foreman.  It 
was  necessary  for  the  crew  to  place  35  or 
40  freight  cars  on  the  tracks  at  the  freight 
bouse  on  Commerce  street  These  care  were 
loaded  with  merchandise  and  were  bdng 
placed  for  the  purpose  of  unloading  them. 
The  foreman,  In  the  hearing  of  appellee,  di- 
rected 7  cats  to  be  put  into  a  sidetrack 
known  as  "dty  No.  1,"  which  at  that  time  was 
dear  of  any  cars.  Appellee  was  then  directed 
by  the  foreman  to  ride  on  top  of  the  7  cars 
so  as  to  stop  them  by  means  of  the  brakes 
when  they  reached  the  end  of  the  track. 
The  cars  were  not  headed  into  the  track  di- 
rected by  the  foreman,  but  by  some  misun- 
derstanding were  headed  into  the  adjoining 
side  track,  called  "house  track  No.  2."  The 
latter  track  had  on  it  at  the  time  12  mer- 
caiandise  cars.  After  directing  the  7  cars 
to  be  put  on  the  side  track  the  foreman  on- 
conpled  them  from  the  other  cars  and  then 
the  switch  engine  put  them  in  motion.  Ac- 
cording to  appellee's  evidence,  supported  by 
tbe  other  witnesses: 


"AH  the  kick  you  had  to  give  those  cars  was 
to  have  tbe  engine  shove  the  slack  against  them 
so  you  can  raise  the  coupling  pin,  anS  tbey  will 
roll  by  gravity  tbe  rest  of  the  way." 

The  7  cars  struck  ngalnst  the  cars  already 
on  the  side  track,  and,  as  appellee  says: 

"When  they  struck  it  twisted  me  around  tbe 
brake  staff,  threw-  my  body  around,  and  piy  foot 
caught  on  something,  I  don't  know  what  it  was, 
and  twisted  my  left  knee,"  causing  injury. 

Wm.  H.  Wilson,  Samuel  B.  Dabney,  and 
John  M.  King,  all  of  Houston,  and  J.  H.  Ran- 
800,  of  Bryan,  for  appellant. 

K.  O.  Barkley,  of  Houston,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
[1]  Appellee  had  been  in  the  employ  of  the 
appellant  for  nearly  two  years.  In  his  appli- 
cation for  employment  in  the  first  Instance 
the  appellee  incorrectly  stated  his  age  and 
his  name,  and  answered  "No"  to  each  of  the 
following  questions: 

"(14)  Have  you  ever  sustained  a  serious  or 
permanent  personal  injury? 

"(15)  Have  you  ever  bad,  or  have  you  now, 
a  lawsuit  against  any  railway  company  or  the 
receiver  thereof? 

"(16)  Have  you  ever  been  paid  more  than  tbe 
sum  of  $100  at  one  time  in  the  settlement  of 
a  dalffl  or  lawsuit  for  damages  for  personal 
injuries  sustained  or  alleged  to  have  been  sus- 
tained by  you?" 

Appellee  had  sustained  a  former  injury  of 
his  left  knee  while  employed  as  a  switchman 
In  Louisiana,  and  had  been  paid  for  tbe  in- 
jury more  than  $100  by  judgment  of  the 
court.  Appellant  insists,  under  appropriate 
assignments  of  error,  that  as  the  appellee  had 
procured  his  employment  as  a  switchman 
by  false  statements  the  contract  of  employ- 
ment would  be  void  and  the  relation  of  mas- 
ter and  servant  would  not  exist  This  con- 
tention should,  it  is  thought,  be  overruled. 
Tbe  contract  of  employment  not  being  re- 
scinded or  canceled  at  the  time  of  tbe  injury, 
the  appellee  would  be  held  to  be  an  employ^ 
of  the  appellant.  The  contract  of  employ- 
ment would  not  be  absolutely  void  because 
of  the  alleged  fraudulent  statements.  The 
alleged  fraudulent  statements  would  only  af- 
ford grounds  for  a  voidance  or  annulment  of 
the  contract  of  employment  at  tbe  cation  of 
the  company.  And  until  tbe  contract  of  em- 
ployment was  actually  terminated  by  the 
CMDpany  on  the  ground  of  the  alleged  fraud- 
ulent statements,  the  relation  of  master 
and  servant  would  legally  continue  and  ex- 
ist It  is  stated  In  Labatt  on  Master  and 
Servant  (2d  Ed.)  voL  1,  {  96a: 

"A  contract  is  not  rendered  void  ab  initio  by 
the  fact  that  the  master  was  induced  by  the 
servant's  fraud  to  enter  into  it  Such  fraud 
constitutes  a  ground  for  dismissing  tbe  servant 
or  a  defense  to  an  action  for  the  wages  stipu- 
lated." Railway  Co.  v.  Harris,  48  Tex.  Civ. 
App.  434,  107  &  W.  108;  Lupber  v.  Railway 
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Co.,  81  Kan.  t5S&,  106  Pac.  284,  25  Lu  B.  A. 
(N.  S.)  707. 

[2-4]  It  Is  contended  that  the  findings  of  the 
Jury  are  inconsistent  with  each  other  and  au- 
thorized, as  a  matter  of  law,  a  different  judg- 
ment, and  that  the  court  erred  in  rendering 
judgment  on  the  verdict  for  the  plaintiff.  It 
is  believed  that  the  contention  should  be  sus- 
tained.' The  Jury  made  the  finding  that  in 
switching  the  seven  cars  into  bouse  trade 
No.  2,  causing  the  sadden  or  violent  impact 
against  the  cars  already  on  the  track,  there 
was  negligence  proximately  causing  the  in- 
juries to  the  plaintiff.  If  this  finding  were 
all  the  findings  made,  then  a  Judgment  there- 
on for  the  plaintiff  was  legally  warranted. 
But  the  Jury  further  found  as  a  fact  that  the 
impact  of  the  cars  was  not  with  "unusual 
force,"  but  only  "with  the  force  usual  and 
ordinary  in  the  switching  business."  This 
later  finding  was  further  emphasized  by  the 
further  finding  in  the  special  requested  issue 
that  (1)  the  cars  did  not  "come  together  with 
unusual  force,"  and  (2)  that  "the  plaintiff  did 
not  discover  that  they  would  do  so  in  time 
to  nse  ordinary  care  to  protect  himself  from 
Injury."  Hiere  does  not  appear  in  the  evi- 
dence that  there  was  any  shunting  or  kicking 
of  the  cars  in  the  operation  of  the  same.  If 
there  were  no  other  findings  than  the  latter 
findings  of  fact,  a  Judgment  for  the  appellant 
was  legally  authorized  on  the  ground  that 
there  can  be  no  recovery  for  injuries  due  to 
the  ordinary  risks  of  the  particular  work. 
There  is,  then,  as  seen,  repugnancy  in  the  sev- 
eral findings  in  matters  material  to  the  issues 
involved  in  the  case.  The  mere  fact  that  the 
cars  were  switched  into  bouse  track  No.  2  in- 
stead of  side  track  No.  1  did  not  occasion 
any  Injury.  The  real  and  efficient  cause  of 
the  Injury  was  the  impact  of  the  cars.  This 
Impact,  the  Jury  finds,  was  (1)  a  sudden  and 
violent  Jam  or  bump,  but  (2)  not  with  "unusu- 
al force"  and  "with  the  force  usual  and  or- 
dinary in  the  switching  business."  Appellee 
as  a  switchman  would  know  that  every  im- 
pact is  in  some  measure  forcible.  If,  as  found 
by  the  jury,  the  Impact  causing  the  injury 
was  a  risk  ordinarily  incident  to  the  work  be- 
ing done,  then  the  employ^  assumes  that  risk 
and  cannot  recover.  4  Thompson  on  Negli- 
gence, S  4613;  18  R.  C.  L.  p.  676.  The  rail- 
way company  would  not  be  guilty  of  negll- 
g^ice  if  only  the  ordinary  risk  of  the  work 
is  establish«d  as  being  the  cause  of  the  in- 
jury. Accordingly,  if  the  risk  to  which  the 
Injury  was  due  was  an  ordinary  one,  the  ap- 
pellant is  not  liable,  even  if  the  employ^  did 
use  ordinary  care  for  his  safety.  The  fur- 
ther finding  of  the  Jury  on  question  13  would 
not  make  the  verdict  certain.  The  question 
called  for  a  legal  conclusion.  Where  the  Ju- 
ry finds  the  facts  particularly,  the  court  then 
decides  the  law  arising  on  them.  And  where, 
as  here,  the  legal  effect  of  a  part  of  the  find- 


ings is  to  establish  actionable  negUgence,  and 
the  effect  of  a  part  of  the  findings  is  to  es- 
tablish a  want  of  any  negligence  bat  <Hily 
ordinary  assumed  risks,  the  verdict  becomes 
so  uncertain  by  reason  of  the  Inoonsistent 
findings  that  It  cannot  be  made  the  basis  of 
a  judgment 

The  Judgment  Is  reversed,  and  the  canse 
remanded  for  a  new  trIaL 


STARR  et  al.  v.  BROOKS  et  al.    (Na.  2273.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
May  26,  1020.    On  Motion  for  Rehear- 
ing, June  24,  1920.) 

1.  Taaaaey  ■■  commoa  «=>45— Conveyance  ef 
tpeeiflo  part,  ratMsd  by  coteaant,  operates  as 
partition. 

When  one  tenant  in  common  conveys  a  spe- 
cific part  of  the  common  property,  the  convey- 
ance may  be  ratified  by  the  other  cotenant  and 
made  to  operate  as  a  partition  or  conveyance  in 
severalty,  and  the  nonconveying  tenant  may 
recognize  such  deed  by  conveying  in  like  man- 
ner the  remainder  of  the  common  property  by 
metes  and  bounds. 

On  Motion  for  B«hearing. 

2.  Vjendor  and  purchaser  9=>245— Whether  Jan- 
ior  purchase  was  In  good  faith  and  for  value 
held  for  Jury. 

In  trespass  to  try  title,  where  plaintiffs 
claimed  under  a  deed  conveying  an  nndivided 
half  interest  executed  in  1848,  and  defendants 
claimed  under  a  deed  executed  in  1846,  but  not 
recorded  until  1853,  evidence  of  assertion  of 
title  by  plaintiff's  predecessors  in  interest  for 
more  than  70  years,  with  payment  of  taxes  and 
active  steps  towards  protecting  the  lands  from 
trespass,  held  sufficient  to  require  the  submis- 
sion to  the  jury  of  plaintiff's  purchase  in  good 
faith  for  a  valuable  consideration  without  no- 
tice of  the  first  conveyance. 

Appeal  from  District  Court,  Anderson 
County;  John  S.  Prktce,  Judge. 

Suit  by  Mrs.  Clara  C.  Starr  and  othera 
against  B.  H.  Brooks  and  others  to  recover 
realty.  Judgment  for  defendants,  and  plaiir- 
tiffs  appeal.  Reversed  and  remanded  for 
another  trial. 

F.  H.  Prendergast,  of  Marshall,  and  A.  O. 
Greenwood,  of  Palestine,  for  appellants. 

N.  B.  Morris  and  Mills  Reeves,  botb  ot 
Palestine,  for  appellees. 

HODGES,  J.  The  appellants  filed  suit  In 
the  court  below  to  recover  of  the  appellees 
800  acres  of  laud  described  as  a  part  of  the 
Polly    Scritdifield    league,    situated    In    An- 
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dersim  connty.  This  appeal  ia  from  a  Judg- 
ment In  tavor  of  the  defendants  below,  based 
upon  a  peremptory  Instrnctlon  given  by  the 
court.  The  facts  show  that  Augustus  Hotcb- 
klsa  is  the  common  source  of  title.  Hotch- 
klss  conTeyed  an  undivided  half  interest  in 
the  property  In  1846  to  J.  P.  Smythe. 
Smythe's  deed  was  net  recorded  until  No- 
vember 30v  1853.  The  appellees  claim  under 
Smythe.  BotchUss  conveyed  the  entire 
tract  of  land  in  1848  to  A.  H.  Donaldson, 
under  whom  the  appellants  claim  title. 

The  first  question  is:  Which  of  these 
conveyances  should  have  priority?  Under 
the  statute  of  1840,  which  then  governed  the 
registration  of  deeds,  a  Junior  purchaser,  In 
order  to  postpone  a  prior  unrecorded  deed, 
liad  the  burden  of  proving  that  he  purchased 
in  good  faith,  for  a  valuable  consideration, 
and  without  notice  of  the  first  conveyance. 
Byl©  V.  Davidson,  102  Tex.  230,  116  S.  W. 
28.  Appellants  contend  that  the  act  of  1841 
is  the  law  that  should  be  here  applied,  and 
that  this  statute  changed  the  rule  imposed 
by  the  act  of  1840.  The  act  of  1841  will  be 
found  In  volume  2,  page  627,  of  Gammel's 
Laws  of  T^:as.  After  carefully  considering 
that  act,  we  are  of  the  opinion  that  It  did 
not  modify  the  controlling  part  of  the  act 
of  1840,  or  in  any  way  alter  the  rule  above 
stated.  The  case  of  Kyle  ▼.  Davidson  In- 
Tolved  a  Junior  conveyance  made  in  1846, 
and  the  question  before  the  court  was: 
Shoald  it  have  priority  over  an  unrecorded 
deed  made  In  1835?  Without  discussing  the 
act  of  1841,  the  Supreme  Court  applied  the 
law  of  1840,  thereby  holding  that  it  should 
control  as  to  deed  executed  at  that  time. 
The  Important  facts  in  that  case  are  not 
materially  different  from  those  here  In- 
Tolved. 

Appellants  concede  that  there  was  no  di- 
rect evidence  to  show  that  any  of  those 
claiming  under  the  conveyance  to  Donaldson 
bad  paid  a  valuable  consideration,  or '  had 
purchased  without  notice  of  the  Smythe 
deed;  but  they  insist  that  there  are  drcmn- 
Btances  disclosed  in  the  evidence  which 
would  have  authorized  the  Jury  to  find  those 
essential  facta.  The  circumstances  were,  in 
substance,  the  payment  of  taxes  practically 
every  year  by  the  claimants  under  Donald- 
son, the  ejection  of  trespassers,  and  their 
actiial  claim  of  ownership.  It  appears  that 
-none  of  the  parties  were  ever  In  actual  pos- 
session of  any  portion  of  the  tract  of  land, 
but  that  some  of  those  who  claimed  under 
the  Donaldson  deed  had  brought  suit  and 
ejected  trespassers.  It  was  also  shown  that 
tlie  appellants  and  those  under  whom  they 
claimed  had  paid  all  the  taxes,  and  that  the 
appellees  had  never  reimbursed  them,  or  of- 
fered to  reimburse  them,  for  any  part  of 
tlie  money  so  paid.  It  Is  true,  as  stated  in 
tbe  case  of  Holland  v.  Nance,  102  Tex.  181, 
114  S.  W.  846,  that  proof  of  the  payment  of 


a  valuable  consideration  and  a  purchase 
without  notice  of  a  prior .  unrecorded  deed 
may  be  made  by  circumstances.  But  the 
circumstances  here  relied  on  are  not  suffi- 
cient to  supply  that  proof.  The  lapse  of  a 
great  length  of  time  alone  has  never  been 
held  to  be  a  circumstance  strong  enough  to 
meet  the  requirements  of  the  statute.  Rog- 
ers T.  Houston,  60  S.  W.  447;  Rogers  v. 
Pettus,  80  Tex.  427,  16  S.  W.  1093;  Bremer 
V.  Case,  60  Tex.  152.  In  the  last  case  re- 
ferred to  the  court  held  that  where  the  par- 
ties to  the  transaction  had  died,  and  no 
direct  proof  could  be  made  that  the  subse- 
quent purchaser  bad  or  had  not  notice  of  a 
prior  conveyance,  upon  proof  being  made 
that  the  subsequent  purchaser  paid  a  valu- 
able consideration,  the  presumption  might 
be  indulged  that  he  paid  without  notice  of  a 
prior  conveyance.  But  in  this  case  there  is 
no  evidence  that  any  of  the  purchasers  of 
the  Donaldson  title  ever  paid  a  valuable 
consideration,  and  hence  no  basis  for  the 
presumption  referred  to  above".  It  is  true 
the  holders  of  the  Donaldson  title  paid  the 
taxes ;  but,  being  the  owners  of  an  undivid- 
ed half  interest,  it  was  their  duty  to  keep 
the  taxes  paid.  They  also  had  the  right  to 
eject  trespassers  from  the  premises.  Such 
conduct  was  not  inconsistent  with  the  title 
which  they  had  a  legal  right  to  assert.  It  is 
that  situation  which  distinguishes  this  case 
from  that  of  Holland  v.  Nance. 

[1]  Appellants  further  contend  that  under 
the  conveyance  to  Donaldson  they  became 
owners  of  at  least  an  undivided  half  Interest 
in  the  land,  and  in  the  trial  below  should 
have  had  a  Judgment  for  title  to  that  inter- 
est. '  It  is  conceded  that  some  time  prior  to 
the  institution  of  this  suit  the  appellants 
had  sold  ott  to  third  parties  875  acres  of  the 
common  property,  describing  the  tracts  con- 
veyed by  metes  and  bounds.  Approximately 
800  acres,  or  less  than  half,  is  all  that  re- 
mained of  the  original  grant.  Appellants, 
in  effect,  assert  the  proposition  that,  not- 
withstanding they  had  sold  for  their  own 
exclusive  benefit  more  than  one-half  of  the 
common  property,  they  .  were  entitled  to 
share  equally  with  the  appellees  in  the  re- 
mainder. We  do  not  agree  to  that  conten- 
tion. When  one  tenant  in  common  conveys 
a  specific  part  of  the  common  property,  that 
conveyance  may  be  ratified  by  the  other 
cotenant,  and  thus  made  to  operate  as  a 
partition  or  conveyance  In  severalty.  The 
nonconveying  tenant  may  recognize  such  a 
deed  by  conveying  in  like  manner  the  re- 
mainder of  the  common  property  by  metes 
and  bounds;  and  when  this  is  done  it  prac- 
tically amounts  to  a  partition  of  the  land, 
and  both  deeds  may  be  treated  as  effective. 
7  R.  C.  L.  pp.  882,  883,  and  cases  cited  in 
the  notes.  When  the  appellants  conveyed 
more  than  their  lialf  of  the  common  prop- 
erty, they  had  no  right  to  demand  and  re- 
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ceive  any  portion  of  the  remainder,  without 
alleging  and  proving  that  the  portion  they 
conveyed  was  less  valuable  than  that  which 
remained.  The  original  petitions  In  this 
case  were  in  the  form  of  an  action  of  tres- 
pass to  try  title,  and  the  pleas  were  "not 
guilty."  The  appellees,  as  defendants,  were 
therefore  not  required  to  specially  plead  any 
equitable  rights  to  entitle  them  to  defeat 
the  claim  of  the  appellants.  There  was  no 
proof  offered  that  one  portion  of  the  land 
was  more  valuable  tlian  another,  or  what 
was  the  value  of  any  portion  of  the  land. 
It  appears  that  the  tract  here  sued  for  was 
uninclosed,  and  not  in  the  actual  possession 
of  any  claimant 

A  decision  of  these  questions,  we  think, 
settles  this  controversy,  and  the  Judgment 
Is  affirmed. 

On  Motion  for  Rehearing. 

[2]  We  have  concluded,  upon  further  con- 
sideration, that  the  facts  of  this  case,  so  far 
as  they  relate  to  the  circumstances  tending 
to  show  a  purchase  far  value  and  without 
notice  of  the  senior  conveyance  to  Smythe, 
cannot  be  distinguished  from  those  which 
controlled  the  Supreme  Court  In  disposing 
of  the  case  of  Holland  v.  Nance,  above  re- 
ferred to.  While  the  conditions  are  differ- 
ent in  the  respects  pointed  out  in  the  orig- 
inal opinion,  the  difference  is  not  such  as  to 
destroy  the  probative  force  of  material  cir- 
cumstances from  which  a  purchase  for  value 
and  without  notice  might  have  been  Infer- 
red. The  evidence  shows  that  for  more 
than  70  years  those  claiming  under  the 
Smythe  conveyance,  made  in  1840,  asserted 
no  title  to  the  land  and  undertook  to  exer- 
cise no  acts  of  ownership  over  it.  The  evi- 
dence further  shows  that  during  all  that  time 
those  claiming  under  the  Junior  conveyance 
to  Donaldson  did  assert  title,  and  a  part  of 
the  tipie  took  active  steps  towards  protecting 
the  laud  from  trespassers.  There  is  noth- 
ing to  indicate  that  their  claim  was  less 
than  what  it  purported  to  be — title  to  the 
entire  Interest.  It  further  appears  without 
dispute  that  those  who  could  have  testified 
to  the  bona  fides  of  the  purchase  from 
Hotchkiss,  the  common  source,  were  dead; 
and  the  only  method  by  which  the  appellants 
can  now  establish  those  essential  facts  is 
by  resort  to  the  circumstances  attending  the 
conveyance  and  the  subsequent  claims  of 
the  parties.  Wlille  the  circumstances  re- 
lied on  are  not  conclusive  evidence  of  those 
essentials  required  to  establish  the  appel- 
lants' title,  they  are  such  that  the  Jury 
might  take  into  consideration  in  determin- 
ing that  issue. 

For  the  reasons  stated  we  feel  that  Jus- 
tice requires  that  this  case  be  reversed,  and 
the  cause  remanded  for  another  trial,  and  it 
is  accordingly  so  ordered. 


6ERMAN  at  ax.  v.  HOUSTON  &  T.  C.  R.  CO. 

(Ne.  6197.) 

(Court   of  Civil  Appeals   of   Texas,     Auatiii. 

May  5,  1920.     Rehearing  Denied 

June  16,  1920.) 

1.  N»w  trial  «s»S3— DisqaallfleatlOB  of  Jarar 
doas  aot  reader  verdict  void;  "ooM|i«tMit." 

In  view  of  Const,  art  16,  |  19,  and  Rev. 
St  lail,  arts.  5114,  611S,  6117,  61M,  S206. 
a  juror  under  21  years  of  age  is  incompetent 
and  disqualified,  the  word  "competent"  in  the 
statute  meaning  legally  qualified,  but  such  dis- 
qualification does  not  render  the  verdict  y<Ai 
where  the  question  was  first  raised  on  motion 
for  new  trial. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Compe- 
tent]     • 

2.  New  trial  «=>44(l)— Condaet  of  Jury  In  eoa- 
slderlng  foremaa's  stataments  aad  a  map 
drawn  by  him  held  to  warrant  a  aew  trial. 

In  an  action  for  plaintiffs'  ejection  from  de- 
fendant's train  after  being  carried  beyond  des- 
tination, the  jury's  consideration  of  its  fore- 
man's map  drawn  partly  from  information  not 
in  the  evidence  and  the  foreman's  statement 
that  be  knew  defendant's  witnesses,  and  that 
he  was  credible,  and  that  foreman  had  once 
been  carried  past  his  station  and  was  taken 
to  the  next  station  and  carried  back  withont 
extra  charge,  where  there  was  a  question  of 
contributory  negligence  in  plaintiffs'  Tolnntarilf 
getting  off  the  train  between  stations,  consti- 
tuted misconduct  of  jury  warranting  new  trial. 

3.  Appeal  and  error  «3>978(3)— Olaeretlaa  at 
court  In  refaslng  naw  trial  for  mlsoondact  of 
Jury  reviewable. 

The  discretion  of  the  trial  judge  in  refusing 
a  new  trial  for  misconduct  of  the  jury  in  con- 
sidering evidence  of  their  foreman  given  while 
deliberating  on  verdict  is  subject  to  review 
upon  appeal. 

Appeal  from  District  Court,  McLennan 
County ;  H.  M.  Richey,  Judge. 

Suit  by  Ii.  R.  German  and  wife  against 
the  Houston  &  Texas  Central  Railroad  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs appeal.    Reversed  and  renanded. 

W.  L.  Eason  and  W.  B.  Carrlngton,  both  of 
Waco,  for  appellants. 
Stribling  &  StriUing,  of  Waco,  for  appellee. 

BRADY,  J.  L.  R.  German  and  his  wife 
brought  this  suit  against  the  Houston  & 
Texas  Central  Railroad  Company  for  dam- 
ages by  reason  of  being  ejected  from  defend- 
ant's train  near  Bremond,  Tex.  The  basis 
of  the  action  was  the  claim  that  the  railroad 
company  was  negligent  in  not  informing 
plaintiffs  of  their  arrival  at  Bremond,  al- 
though the  conductor  Iiad  personally  promis- 
ed to  notify  them,  and  the  ejectment  of  plain- 
tiffs from  the  train  during  a  hard  rain,  af t»' 


4zs>For  other  cases  see  same  topic  and  KBT-NIJMBBR  in  all  Key-Numbered  DIamla  and  Indexea 
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having  carried  tbem  abont  a  mile  and  a 
half  beyond  the  station.  Rough  and  insult- 
ing treatment  by  the  conductor  In  ejecting 
plalntUTs  wife  and  grandchild  and  Injuries 
resulting  were  alleged. 

The  issues  made  by  the  pleadings  and  tbe 
evidence  are  snfiSdently  tadlcated  by  tbe 
answers  of  the  jury  to  the  questions  Bub- 
emitted  by  the  court  Th^  were,  In  sub- 
stance, that  the  agents  of  defendant  did  not 
fall  to  announce.  In  a.  sufflciently  distinct 
voice  to  notify  passengers,  the  arrival  of  tbe 
train  at  Bremond,  and  that  the  conductor  did 
not  faU  to  personally  notify  plaintiffs  of 
sucb  arrival ;  that  the  Conductor  did  not  use 
actual  force  upon  Mrs.  German  in  ejecting 
her.  If  he  did  eject  her  from  tbe  train ;  that 
tbe  failure  of  defendant  to  take  plaintifTB 
back  to  the  Bremond  depot  was  not  negli- 
gence; that  the  conductor  did  not  eject  plain- 
tiffs from  the  train ;  that  plaintiffs  btaew,  or 
by  the  use  of  ordinary  care  could .  have 
known,  when  the  train  reached  Bremond  in 
time  for  tbem  to  have  aUghted  therefrom; 
that  th^y  voluntarily,  got  off  tbe  train  after 
It  had  left  the  station  at  Bremond,  and  that 
such  action  was  contributory  negligence ;  that 
the  faOnre  of  plaintiffs  to  go  to  a  lodging 
house  In  Bt«mond  was  contributory  negli- 
gence ;  that  the  exposure  to  the  weather  was 
tbe  proximate  cause  of  the  Injuries,  if  any, 
to  the  health  of  Mrs.  German  and  to  Ger- 
man, and  also  of  the  injuries.  If  any,  to  Mrs. 
German's  wearing  apparel.  The  jury  found 
that  the  reasonable  market  value  of  tbe  hat 
and  dress  of  Mrs.  German  was  $26,  but  found 
that  there  were  no  damages  to  plaintiffs  be- 
cause of  physical  pain  or  mental  anguish.  On 
the  verdict  judgment  was  rendered  for  the 
defendant 

Ol^nlon. 

[1]  The  first  assignment  complains  of  tbe 
refusal  of  the  trial  court  to  grant  a  new  trial 
because  one  of  the  jurors  was  not  competent 
to  try  tbe  case,  not  being  a  qualified  voter. 
The  undisputed  evidence  shows  that  this  ju- 
ror was  not  21  years  of  age  until  about  3 
weelcs  after  the  trial,  but  the  point  was  not 
raised  until  after  the  verdict  and  appeared 
for  the  first  time  in  the  motion  for  new  trial. 

It  is  conceded  by  appellants'  counsel  that 
there  are  numerous  authorities  holding  that 
a  mere  disqualification  of  a  juror  will  not 
render  a  verdict  void,  but  it  Is  contended  that 
this  is  not  the  rule  when  the  juror  Is  made 
Incompetent  by  statute.  A  dlsttactlon  Is 
sought  to  be  made  between  Incompetency  and 
disqualification,  but  we  cannot  see  tbe  force 
of  the  contention.  Tbe  statute  provides  that 
all  male  persons  over  21  years  of  age  are 
competent  Jurors,  "unless  disqualified  under 
some  provision  of  this  chapter."  We  think 
It  ts  clear  that  tbe  word  "competent,"  as  used 
In  the  statute,  means  legally  qualified.  A 
person  la  as  much  Incompetent  or  disqualified 


to  serve  as  a  juror  when  not  a  freeholder  or 
householder,  for  Instance,  as  when  be  is  not 
over  21  years  of  age.  Bach  of  such  grounds 
of  disqualification  raiders  blm  incompetent 
as  a  Juror,  not  only  as  to  the  particular  case, 
but  in  any  case.  Without  further  discussion 
of  the  question,  we  overrule  the  assignment; 
and  In  support  of  our  holding  cite  the  fol- 
lowing authorities:  Constitution  of  l^exas, 
art.  16,  {  19;  articles  6114.  5U6.  6117.  6194. 
and  5206,  tit  75,  B.  S.  19U;  Railway  ▼. 
Woodward,  26  Tex.  C31v.  App.  389.  63  S.  W. 
1051-1054;  Rice  v.  Dewberry,  93  S.  W.  719; 
Schuster  v.  LaLonde,  57  Tex.  29 ;  Newman  t. 
Dodson,  61  Tex.  96;  Sinsbeimer  v.  JEM  ward 
Well  Co.,  61  Tex.  av.  Aitp.  209,  129  S.  W. 
187;  Railway  v.  Brougbton.  212  S.  W.  669; 
Glvens  V.  State,  103  Tenn.  648,  65  S.  W. 
1111;  Blair  v.  Paterson,  131  Mo.  App.  122, 
110  S.  W.  616;  Wassum  v.  Feeney,  121  Mass. 
93,  23  Am.  Rep.  258;  Johns  v.  HMges,  60  Md. 
215,  45  Am.  Rep.  722;  Salisbury  v.  McClas- 
key,  26  Hun,  262 ;  Brewer  v.  Jacobs  (G.  O.)  22 
Fed.  217;  12  Corpus  Juris,  233. 

[2,  t]  It  Is  next  contended  that  the  court 
should  have  set  aside  the  verdict  and  granted 
a  new  trial  because  of  misconduct  of  the 
Jury.  In  brief,  this  claim  is  based  upon  the 
conduct  of  tbe  foreman  of  the  jury,  Mr. 
Eaves,  In  showing  to  the  jury  a  large  map 
which  he  had  himself  drawn,  showing  Bre- 
mond station  and  objects  in  that  vicinity,  in- 
cluding distances  marked  to  certain  points, 
and  tbe  conduct  of  the  same  Juror  In  having 
stated  to  the  jury,  in  substance,  that  he  was 
personally  acquainted  with  one  of  defend- 
ant's witnesses,  T.  J.  Smith,  whom  he  bad 
known  since  boyhood,  and  that  for  this  rea- 
son he  believed  his  testimony  was  true. 

Before  announcing  our  conclusion,  we  will 
briefly  consider  these  two  grounds  of  alleged 
misconduct.  It  appears  that  Mr.  Eaves  did 
prepare  and  exhibit  such  a  map  to  tbe  jury, 
and  that  be  drew  the  same  not  only  from  tbe 
evidence,  but  also,  in  part  at  least  from  his 
own  knowledge  of  the  town  of  Bremond  and 
Its  environments,  to  which  he  bad  not  tes- 
tified. On  tbe  map  he  showed  a  hotel  and 
lodging  house,  when  the  evidence  showed  but 
one,  and  he  testified  that  be  had  marked  the 
location  of  a  semaphore  near  the  depot, 
wbidi  was  not  shown  by  the  evidence,  and 
bad  marked  certain  distances  not  based 
niwn  the  evidence,  including  tbe  distance  to 
the  cattle  guard,  beyond  which  it  was  claim- 
ed plaintiffs  were  ejected  from  the  train. 
While  most,  if  not  all,  of  the  jurors  who  tes- 
tified stated  that  they  based  their  verdict 
entirely  upon  tbe  evidence,  It  was  shown  that 
some  of  the  jurors  considered  this  map  In 
determining  locations  and  distances.  It  ap- 
peared that  two  or  three  of  the  jurors  we,re 
at  first  for  awarding  damages  to  the  plain- 
tiffs  In  a  substantial  amount,  one  of  the  Ju- 
rors having  testified  that  they  yielded  to  the 
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majority  because  tbey  were  mostly  fanuera, 
and  were  tired  and  wanted  to  go  home. 

Touching  the  question  of  the  probable  ef- 
fect of  the  statement  of  Mr.  Eaves,  the  fore- 
man, that  he  personally  knew  Mr.  Smith,  and 
that  he  believed  he  was  a  credible  witness, 
it  was  shown  that  the  testimony  of  Smith 
was  directly  in  conflict  with  plalntiflfs'  tes- 
timony as  to  whether  or  not  the  name  of 
Bremond  station  was  called,  and  as  to  wheth- 
er or  not  plaintiffs  were  notifled  of  the 
arrival  of  the  train  at  Bremond.  In  fact. 
Smith  testified  that  he  personally  notified 
them  of  the  arrival  of  the  train  in  time  for 
them  to  have  gotten  otT,  which  they  donled. 
Mr.  Smith  also  testified  that  when  plaintiffs 
got  off  the  train  he  had  walked  to  the  front 
and  did  not  see  the  conductor  do  anything 
to  them.  Plaintiffs  claimed  that  the  con- 
ductor applied  force  in  ejecting  them  from 
the  train.  Mrs.  German  stated  that  the  con- 
ductor caught  her  by  the  arm  and  pulled  her 
off  the  train  Into  the  rain  and  mud.  The 
testimony  of  plaintiffs  was  to  the  effect  that 
they  had  to  cross  over  a  cattle  guard,  and 
they  had  to  go  about  a  mile'  and  a  half  back 
to  tlie  station,  which  took  them  about  a  half 
hour. 

There  is  also  another  alleged  ground  of 
misconduct,  consisting  of  the  claim  that  Mr. 
Eaves,  the  foreman,  also  stated  to  other 
members  of  the  jury  that  he  had  once  made 
a  trip  near  Tyler,  Tex.,  was  carried  past  his 
station,  but  that  the  conductor  took  him  to 
the  next  station,  and  then  carried  him  back 
to  where  he  wanted  to  go,  without  any  extra 
charge.  At  least  two  Jurors  testified  that 
Eaves  made  substantially  the  above  state- 
ment, although  he  denied  it  on  the  hearing  of 
the  motion  for  new  trial.  One  of  the  issues 
submitted  to  the  Jury  was  the  alleged  con- 
tributory negligence  of  plaintiffs  in  volunta- 
rily getting  off  the  trlan  into  the  rain  when 
carried  past  the  station  of  Bremond,  Instead 
of  going  on  to  the  next  station  and  re- 
turning to  Bremond  on  another  train. 

It  Is  strongly  insisted  by  appellee  that  none 
of  these  matters  constituted  misconduct  on 
the  part  of  the  Jury,  but,  if  they  did,  the 
question  of  granting  a  new  trial  is  by  stat- 
ute committed  to  the  discretion  of  the  trial 
Judge,  and,  unless  that  discretion  was  clear- 
ly abused,  the  case  should  not  be  reversed 
for  the  alleged  misconduct 

The  Supreme  Court,  In  H.  «t  T.  0.  R.  R.  v. 
Gray,  105  Tex.  43,  143  S.  W.  606,  held  that 
the  discretion  vested  in  the  trial  Judge  in 
such  a  matter  by  our  statute  is  not  final  nor 
an  arbitrary  one,  but  its  exercise  may  be 
reviewed  by  an  appellate  court,  when  it  clear- 
ly appears  that  the  rights  of  the  parties  have 
b^en  disregarded. 


This  court,  in  the  case  of  Dnnnaway  v. 
Austin  Street  Ry.  Co.,  195  S.  W.  1159,  has 
held  to  the  same  effect,  and  that,  where  it  ap- 
pears altogether  probable  that  the  statement 
of  a  Juror,  not  based  upon  the  evidence,  had 
influence  nimn  other  Jurors  in  determining 
material  Issues,  it  is  sudi  misconduct  as 
entitles  the  injured  party  to  a  new  trial,  and 
the  trial  court  exceeded  its  discretion  when 
it  overruled  that  contention. 

The  following  cases  may  also  be  cited  as 
showing  a  review  by  the  appellate  courts  of 
the  discretion  of  a  trial  Judge  in  refusing 
to  grant  a  new  trial  for  misconduct  of  the 
Jury.:  South  Tex.  Mfg.  Co.  v.  Dozler,  158  S. 
W.  1062;  S.  U  K  &  M,  ▼.  Vick,  210  S.  W. 
250;  Andrews  Lbr.  Co.  v.  M.,  K.  &  T.  Ry., 
158  S.  W.  1194 ;  Manes  v.  Case  Thresh.  Mach, 
Co.,  204  8.  W.  236;  Fave  v.  Bowers,  33  S. 
W.  133;  Goar  v.  Thompson,  19  Tex.  Civ.  App. 
330,  47  S.  W.  65;  G.,  C.  &  a  F.  Ry.  Co. 
T.  Matthews,  28  Tex.  Civ.  App.  92,  66  S. 
W,  592,  67  S.  W.  788;  St.  U  &  S.  W.  v. 
Roberts,  198  S.  W.  1004;  Corpus  Chrlstl  Ry. 
V.  KJellberg,  185  8.  W.  432;  Peppercorn  v. 
City,  89  Wis.  38,  61  N.  W.  80,  46  Am.  St. 
Rep.  818 :  Garside  v.  Ladd  Watch  Case  Co., 
17  R.  I.  691,  24  Att.  473 ;  Gilbert  y.  State  (Or. 
App.)  215  S.  W.  110.  Without  expressly  ap- 
proving the  conclusion  of  the  courts  in  all 
of  these  cases  upon  this  subject  as  to  tbe 
particular  facts  involved,  we  cite  them  as 
showing  tbe  trend  of  the  decisions,  especial- 
ly where  it  is  thought  that  the  rights  of 
parties  liave  been  disregarded. 

In  the  instant  case,  without  attempting 
to  point  out  specifically  wherein  the  miscon- 
duct complained  of  probably  affected  the  Ju- 
ry's verdict,  we  are  clearly  of  the  opinion 
that  it  did  probably  influence  the  Jury  in  re- 
spect to  several  material  issues  as  to  which 
the  evidence  was  sharply  conflicting.  We  are 
reluctant  to  disturb  the  fiuding  of  a  trial 
Judge  on  a  matter  of  this  kind,  which  Is 
largely  committed  to  Ms  discretion,  bat 
when  we  are  convinced  that  a  party's  rights 
have  been  disregarded,  and  that,  probable 
Injury  resulted  from  misconduct  of  the  Jury, 
we  will  not  hesitate  to  review  the  trial 
court's  action,  and  to  reverse  the  case,  sinoB 
It  thus  appears  that  the  discretion  devolved 
by  statute  has  been  exceeded.  Such  is  our 
conclusion  In  this  case  when  all  the  acts 
of  misconduct  are  considered,  and,  believing 
that  tbe  appellants  have  not  had  that  fair 
and  impartial  trial  which  the  spirit  of  our 
laws  accords  a  litigant,  and  it  being  impossi- 
ble to  say  how  far  the  verdict  of  tbe  Jury 
was  influenced  In  this  case  by  what  we  re- 
gard as  improper  conduct  of  the  Jurors,  al- 
though It  may  have  been  from  no  improper 
motive,  we  reverse  the  case  for  another  trial. 

Reversed  and  remanded. 
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missed,  and  plaintiff  and  defendant  Oedar- 
Tale  Canal  Company  appeal.     Affirmed. 
See,  also,  214  S.  W.  480. 


WARD    COUNTY   WATER    IMPROVEMENT 

DIST.  NO.  2  V.  WARD   COUNTY  IRR. 

DIST.  NO.  i  et  al.     (No.  1114.) 


(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

May  20,  1920.    Rehearing  Denied 

Jmie  17,  1920.) 

I.  Waters  aid  water  ooarMS  «=!>247( I)— Wa- 
ter Inprovament  dlstriot  not  empowered  to 
■alaUlfl  aotloa  to  adjudicate  ripariaa  water 
rights  not  acqalred  by  it. 
A  water  improTement  district  established  by 
commissioiiers'    court   under   Acts    35th    Leg. 
(1917)    c.  87    (Vernon's  Ann.   CIt.   St.   Supp. 
1918,  arts.  6107—1  to  5107—117),  wUle  au- 
thorized to  sue  and  be  sued,  and  under  sections 

1.  24,  and  108  (sections  5107—1,  5107—24, 
6107—108)  empowered  to  provide  for  irrigation 
of  the  land  in  the  district,  to  own  and  construct 
reservoirs,  etc.,  to  acquire  right  of  way,  and  to 
acquire  water  rights  and  privileges  in  any  way 
that  an  individual  or  corporation  may,  cannot 
maintain  action  to  adjudicate  riparian  water 
rights;   it  not  having  acquired  them. 

2.  Xentlnaanee  «s»6— Refmal  to  eoatlnue  to 
briig  -la  parties  hold  proper  where  exoeptioa 
to. petition  of  ao  right  to  assert  the  oauae 
of 'aotion  had  been  sustained. 

Where  exception  to  petition  to  determine 
riparian  water  rights  had  been  properly  sustain- 
ed on  the  ground  that  it  was  not  alleged  plain- 
tiff owned  the  rights,  and  that  it  could  not  as- 
sert a  right  not  owned  by  it,  and  there  was  no 
offer  to  amend,  there  was  no  error  in  refusing 
continuance  to  bring  in  riparian  owners  and 
contractual  water  right  owners,  there  being 
no  case  left  to  continue,  and  such  owners  not 
being  necessary  parties  to  the  suit.  Rev.  St 
1911,  art.  1848. 

3.  Appeal  and  error  «3>»27(2)— In  absenoer  of 
showing,  grounds  of  motion  to  dismiss  cross- 
action  granted  to  be  assumed  true. 

In  the  absence  of  any  showing  to  the  con- 
trary, the  grounds  of  a  motion  to  dismiss  cross- 
action  granted  must  be  assumed  .true. 

4.  Abatement  and  revival  (S=38(2)— Cross-ao- 
tlon  between  defendants  held  properiy  dis- 
missed pending  a  suit  involving  Its  subjeot- 
matter. 

Cross-action  of  one  defendant  against  an- 
other is  properly  dismissed  on  plaintiff's  mo- 
tion, where  to  permit  its  prosecution  would  ne- 
cessitate continuance  of  the  cause,  and  where 
there  is  a  suit  pending  between  one  defendant 
and  the  predecessor  in  interest  of  the  other  in- 
volving the  subject-matter  of  the  cross-action. 

Appeal  from  District  Oonrt,  Martin  Coun- 
ty;  C3ias.  Gibbs,  Judge. 

Action  by  the  Ward  County  Water  Im- 
provement District  No.  2  against  the  Ward 
Connty  Irrigation  District  No.  1  and  the 
Cedarvale  Canal  Company.  PlalntitTs  suit 
and  cross-action  of  the  Cedarvale  Canal 
Company  against  Its  codefendant  were  dis- 


Galnes  ft  CJorbett,  of  Bay  City,  Jno.  H. 
Boogher,  of  Grandfalls,  Lee  Monroe,  of  Pe- 
cos, and  Garrard  ft  Baker,  of  Midland,  for 
appellants. 

J.  E.  Starley,  of  Pecos,  and  H.  6.  Russell, 
of  Barstow,  for  appcUee.  ' 

HIGOINS,  J.  Tills  suit  was  brought  by 
Ward  C!onnty  water  Improvement  district 
No.  2,  appellant  here,  hereinafter  referred  to 
as  district  No.  2,  against  Ward  County  Ir- 
rigation district  No.  1,  hereinafter  referred 
to  as  district  No.  1,  and  the  Cedarvale  Canal 
Company. 

By  its  first  amended  petition  filed  October 
21,  1919,  the  plaintiff  in  substance  aUeged 
as  follows:  That  it  was  a  duly  organized  Ir- 
rigation or .  water  Improvement  district  un- 
der the  laws  of  Texas,  and  that  district  No. 
1  was  an  irrigation  district  under  Texas 
laws,  and  the  Cedarvale  Company  was  a  for- 
eign corporation  claiming  the  right  to  do 
business  in  this  state;  that  plaintiff  bad  in- 
curred heavy  financial  obligations  In  the 
purchase  of  canals,  laterals,  ditches,  dams,' 
headgates,  reservoir  rights.  Water  rights,  and 
water  appropriations,  and  had  Issued  its  in- 
terest-bearing Ixtnds  in  the  sum  of  $65,000 
secured  by  a  lien  upon  the  land  situate  in 
the  district;  that  the  plaintiff  was  organ- 
lEed  for  the  purpose  of  acquiring  the  unap- 
propriated waters  of  the  Pecos  river  and 
furnishing  same  for  irrigation  purposes  to 
the  lands  within  the  district,  and  also  for 
appropriating,  owning,  and  controlling  ap- 
propriations of  the  waters  of  said  river  and 
furnishing  same  to  said  lands  for  irrigation 
purposes  and  domestic  uses,  and  also  for  the 
purpose  of  operating  canals  for  the  benefit 
of  the  owners  of  riparian  lands  in  the  dis- 
trict abutting  on  said  river  so  that  the  wa- 
ters to  which  said  lands  were  entitied  for 
domestic  and  Irrigation  purposes  might  be 
delivered  to  them  in  the  most  economical  and 
efficient  manner;  that  about  43,000  acres  of 
land  were  included  in  the  district,  about 
33,000  acres  thereof  being  riparian  to  the 
Pecos  river;  said  riparian  lands  were  de- 
scril>ed  and  the  respective  owners  thereof 
named ;  that  said  lands  were  granted  by  the 
state  prior  to  1895.  The  petition  furtb«» 
sets  up  various  appropriations  of  water  from 
the  Pecos  river  for  Irrigation  purposes  made 
by  various  persons  between  the  ^th  day  of 
September,  1890,  and  subsequent  dates,  and 
that  the  plaintiff  was  the  successor  In  inter- 
est of  the  original  owners  of  said  appropria- 
tions and  the  irrigation  systems  of  such  ap- 
proprlators,  and  that  it  and  its  predecessors 
in  interest  had  l>een  using  said  irrigation 
systems  and  making  use  of  said  water  ap- 
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proprlatloiui  for  about  24  years;  that  tbe 
defendants  had  eacb  constructed  dams  in 
the  Pecos  river,  thereby  diverting  from  the 
river  the  waters  thereof  and  conveying  the 
same  throngh  their  irrigntion  systems  and 
supplying  the  same  for  irrigation  purposes  to 
lands  adjacent  to  the  systems  of  defendants, 
thereby  depriving  the  plaintiff  of  the  waters 
of  the  river, to  which  it  was  entitled. 

There  are  other  allegations  of  the  petition 
which  are  quite  lengthy,  but  the  foregoing 
outlines  the  material  allegations  pertinent  to 
this  appeal. 

The  plaintiff  sought  to  have  its  ri^t  to 
the  waters  of  the  river  established,  and  ask- 
ed that  the  defendants  be  enjoined  from  di- 
verting any  of  the  waters  of  the  river  and 
delivering  same  to  nonriparlan  lands,  and 
that  they  be  restrained  from  nsing  any  of 
Budi  water  which  would  result  in  decreasing 
the  flow  of  tbe  stream  so  as  to  interfere 
with  plalnUft  taking  water  for.  the  proper 
Irrigation  of  lands  in  its  district,  and  that 
the  rights  of  tbe  defendants  to  tbe  waters 
of  the  river  be  declared  to  be  subordinate  to 
tbe  plaintltrs  rights. 

The  plaintiff  voluntarily  took  a  nonsuit  as 
to  any  and  all  causes  of  action  set  up  in  its 
petition  "other  than  the  rights  to  litigate 
the  questions  Involved  in  the  claim  to  ripa- 
rian water  rights  of  said  stream."  As  to 
this  remaining  cause  of  action  the  court  sus- 
tained an  exception  urged  by  the  defendants 
and  dismissed  the  suit.  Tbe  sustained  ex- 
ception was  to  tbe  effect  that  tbe  petition 
was  "InsuSldcnt  in  law  in  that  it  bases  Its 
cause  of  action  upon  tbe  ownership  of  ripa- 
rian lands,  which  ownership  is  vested  in 
other  parties,  and  not  in  the  plaintiff,  and 
said  petition  does  not  allege  that  the  plaln- 
tUr  is  the  owner  of  said  riparian  lands,  or 
said  riparian  rights,  and  it  cannot  assert  a 
cause  of  action  herein  not  owned  by  it." 

The  plaintiff  appeals  from  the  dismissal 
of  its  suit  upon  the  sustaining  of  the  fore- 
going exception,  and  tbe  Cedarvale  Company 
appeals  from  the  action  of  the  court  in  strik- 
ing out  and  dismissing  a  cross-action  set  up 
by  it  against  its  codefendant,  district  No.  1. 
The  appeal  of  the  original  plaintiff  in  the 
cause,  district  No.  2,  will  be  first  considered. 

[1]  The  petition  does  not  allege  that  the 
plaintiff  has  in  any  wise  acquired  the  ripa- 
rian water  rights  of  the  lands  situate  in  its 
CIstrlct  riparian  to  the  Pecos  river,  but  its 
contention,  under  its  first  assignment,  in  ef- 
fect is  that  by  vlrute  of  the  incorporation  of 
the  district  under  tbe  provisions  of  chapter 
87,  General  Laws  of  the  Thirty-Fifth  Liegis- 
lature  (Vernon's  Ann.  Civ.  St.  Supp.  1018, 
arts.  5107—1  to  6107—117)  the  plaintiff  "be- 
came a  municipal  corporation  which  took 
and  held  in  trust,  for  the  use  and  benefit  of 
the  lands  within  the  district,  all  of  tbe 
rights  of  each  acre  of  land  within  the  dis- 
trict,  whether  such   rights   were   riparian. 


prescriptive  or  appiropriatlve,"  and  therefore 
entitled  to  maintain  this  suit  This  is  tbe 
substance  of  the  appellant's  contention  as 
set  forth  In  its  brief  and  written  argument. 

Chapter  87  of  the  Acts  of  the  -nilrty-Fiftb 
Legislature  and  its  subsequent  amendments 
(Acts  3Gth  Leg.  [1919],  c.  77)  authorizes  c<mi- 
missioners'  courts  to  establish  water  Im- 
provement districts  la  their  respective  ooun- 
tles.  Districts  so  established  are  autborlzed 
to  sue  and  be  sued.  Among  otber  powers 
conferred  they  are  authorized  to  provide  for 
the  irrigation  of  tbe  land  Included  In  tbe 
districts,  to  own  and  construct  reservoirs, 
dams,  wells,  etc.,  to  acquire  the  necessary 
right  of  way  therefor,  and  they  are  vested 
with  "full  authority  and  right  to  acquire 
water  rights  and  privileges  in  any  way  tbat 
any  individual  or  corporation  may  acquire 
the  same,"  and  their  boards  of  directors  are 
anthorized  to  construct  all  works  and  im- 
provements necessary  for  the  irrigation  of 
lands  in  the  district  and  the  conveying  of 
water  for  such  purpose  and  all  other  purpos- 
es autborlzed  by  section  59,  art.  16,  of  the 
Constitution.  See  sections  1,  24,  and  108  of 
original  act  (Vernon's  Ann.  Civ.  St.  Supp. 
1918,  arts.  6107—1,  6107—24,  6107— 108)' and 
its  amendments. 

It  will  be  noted  that  by  tbe  voluntary  con- 
sult of  the  plaintiff  Its  cause  of  action  nar- 
rowed down  to  litigation  concerning  the  ri- 
parian water  rights  of  the  riparian  lands 
within  its  district.  These  riparian  water 
rights  were  appurtenant  to  the  riparian 
lands  and  were  owned  by  the  various  own- 
ers of  those  lands.  Tbe  law  under  wliidti 
the  appellant  is  Incorporated  specifically  au- 
thorizes the  acquIsltl<Hi  by  It  of  water  rights 
and  privileges,  but,  as  was  said  by  Jostioe 
Oalnes  in  Mud  Creek  Irrigation  Oo.  ▼.  Vivi- 
an, 74  Tex.  174, 11  S.  W.  1078,  "the  law  does 
not  confer  such  rights  and  privileges  than- 
selves."  In  the  opinion  of  the  majority  the 
question  presented  by  tbe  appellant  is  ruled 
against  it  by  the  principle  announced  In  the 
case  cited.  In  that  case  the  irrigation  com- 
pany sued  as  a  corporation  created  under 
the  general  law  for  tbe  purpose  of  construct- 
ing and  maintaining  Irrigation  canals.  By 
Its  suit  It  sought  to  enjoin  the  appellees 
from  maintaining  a  dam  on  Mud  creek  above 
the  point  at  which  the  waters  of  the  cre^ 
entered  its  works.  A  demurrer  to  the  peti- 
tion was  sustained  and  the  suit  dismissed. 
In  aflirming  the  case  Judge  Gaines  said: 

"The  action,  judging  from  the  averments  is 
the  petition,  Beems  to  be  based  in  part  upon 
the  theory  tbat  the  charter  of  the  company  by 
designation  of  the  locality  of  the  canal  gave  it 
the  exclusive  right  of  the  water  for  irrigat- 
ing purposes  in  that  locality.  This  we  think  • 
mistake.  The  franehise  granted  by  the  charter 
was  the  usual  powers  and  privileges  conferred 
upon  such  corporate  bodies  as  should  be  organ- 
ized under  the  general  law  of  incorporation,  t*- 
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retber  with  the  right  to  acquire  by  gift,  pur- 
chase, or  condemnation  snch  property  as  was 
necessary  or  proper  to  carry  ont  the  objects 
of  its  creation.    Act  AprQ  23,  1874,  f  68. 

"The  charter  conferred  the  right  to  acquire 
water  privileges,  but  it  did  not  confer  the  priT- 
fleges  themselves.  This  principle  was  announc- 
ed by  this  court  in  the  case  of  Tugwell  t.  Itegle 
Pass  Ferry  Company,  Austin  term,  1S8S.  We 
there  held  that  the  ferry  company  by  becom- 
ing a  corporation  under  the  general  law  for 
the  purpose  of  maintaining  a  ferry  over  the 
Rio  Grande  at  Eagle  Pass  acquired  no  right  to 
operate  such  ferry  without  procuring  a  ferry 
license  from  the  commissioners'  court  of  the 
county  in  which  the  town  is  situated.  The  cor- 
poration by  filing  its  articles  of  incorporation  in 
compliance  with  the  law  was  authorized  to  es- 
tablish and  maintain  a  ferry  as  a  corporation  at 
the  point  designated  in  its  articles,  but  it  did 
not  acquire  the  ferry  privilege  itself.  So  in 
this  case  the  plaintift  by  its  incorporation  be- 
came invested  with  the  power  to  acquire  as  a 
corporation  a  privilege  of  using  the  waters  of 
Mud  creek  for  the  purpose  of  irrigation,  but 
it  did  not  thereby  obtain  a  right  to  the  use  of 
the  waters.  That  right  remained  to  be  acquir- 
ed, which  could  have  been  done  by  either  pur- 
chase or  condemnation,  provided  the  use  was 
a  public  one. 

"It  is  true  that  the  act  of  March  10,  1875, 
provides  that  'any  •  *  •  canal  company 
shall  have  the  free  use  of  the  waterb  and 
streams  of  the  state,'  but  the  provisions  of  that 
act  applied  as  well  to  ordinary  companies  as 
to  corporatiens.  Laws  2d  Sesa.  14th  Leg.  77. 
Besides  we  are  of  the  opinion  that  the  pro- 
vision could  be  held  only  to  apply  to  streams 
upon  the  public  lands  of  the  state,  since  the 
I>egislature  had  no  power  to  take  away  or  im- 
pair the  vested  rights  of  riparian  owners  with- 
out providing  for  the  payment  of  a  just  com- 
pensation. If  the  defendants  or  the  owners  of 
the  land  along  the  stream  in  controversy  had 
tbe  right  to  use  the  water  for  the  purposes  of 
irrigating  their  lands,  that  right  remained  un- 
affected by  the  plaintiff's  incorporation  or  by 
tbe  legislation  of  tbe  state  passed  for  the  en- 
couragement of  irrigation." 

Tbe  majority  recognizes  that  tbe  law  un- 
der wliicb  tbe  appellant  is  incorporated  is 
very  different  from  that  under  which  tJie 
Mnd  Greek'  Irrigation  Company  was  incor- 
porated. Tbe  iwtitions  in  the  two  cases  are 
perhaps  otherwise  dlstingalshable,  but  it  is 
tbe  view  of  tbe  majority  tbat  tbe  question 
presented  by  tbis  appeal  is  ruled  by  the  prin- 
ciples announced  In  tbe  cited  case. 

The  title  to  tbe  riparian  water  rights  ap- 
purtenaat  to  lands  abutting  on  tbe  Peoos 
river  and  sltaste  in  appenant's  district  re- 
maioed  vested  In  tbe  respective  owners  of 
tbese  lands.  Their  title  was  not  affected  by 
anpellant's  incorporation.  Tbe  law  under 
wbidi  tbe  appellant  was  incorporated  and 
under  wbicb  it  operates  expressly  authorizes 
it  to  acquire  tbese  water  rights,  but  in  no 
wise  undertook  to  confer  same.  Until  It  has 
-in  some  manner  connected  itself  with  sucb 
riparian  rights,  It  Itas  no  right  to  maintain 
a  ault  to  enjoin  otlter  riparian  owners  or 


.  2  V.  WARD  COUNTT  IRR.  D.  NO.  1       667 
ftW.) 

water  users  from  diverting  and  using  sucb 
waters.  Sucb  right  and  user  is  not  an  In- 
fringement of  any  right  of  the  plaintiff,  but 
affects  only  the  right  of  the  r^rian  land- 
owners In  its  district,  and  U  tbey  do  not  see 
fit  to  complain  tbe  plaintiff  cannot  do  so. 
Ilie  action  of  tbe  court  upon  the  demurrer 
presents  no  error. 

[2]  By  another  assignment  appellant  com- 
plains of  the  action  of  the  court  in  refusing 
to  continue  the  case  so  tbat  It  might  make 
aU  of  the  parties  owning  or  controlling  ri- 
parian ri^ts  or  water  contractual  rights 
within  its  district  parties  to  the  litigation. 

It  appears  from  tbe  motion  that  it  was 
nmde  after  tbe  court  had  sustained  the  ex- 
ception to  tbe  petition.  Tbe  sustaining  of 
tbis  exception  eliminated  the  only  remain- 
ing right  asserted  by  the  plaintiff,  and,  since- 
ttaere  was  no  offer  to  amend,  there  was  no 
case  Itft  to  continue. 

But,  aside  from  this  consideration,  tbe  ri- 
parian landowners  in  appellant's  district 
and  contractual  water  right  owners  therein 
were  not  necessary  parties  to  this  particular 
suit  Tbey  would  not  bare  been  bound  by 
any  Judgment  wbicb  might  bave  been  en- 
tered, and  their  rights  could  not  have  been 
affected  in  any  way.  Tbe  cases  cited  by  ap- 
pellant tn  this  connectlcm  have  no  applica- 
tion. These  owners  can  bring  an  independ- 
ent suit  for  the  protection  of  their  rights 
whenever  they  see  fit  to  do  so,  and  the  ac- 
tion of  the  court  In  refusing  the  application 
of  tbis  appellant  to  continue  the  case  so  tbat 
it  might  make  them  parties  presents  no  er- 
ror.   Article  1848,  B.  8. 

The  opinion  and  ruling  of  tbe  majority  is 
limited  to  tbe  action  of  the  lower  court  upon 
the  demurrer  and  refusal  to  continue  th« 
case.  They  express  no  opinion  upon  any 
other  matter. 

[3,4]  As  to  the  appeal  of  the  Cedarvale 
Company,  complaining  of  the  action  of  tbe 
court  in  striking  out  its  cross-action  against 
Its  codefendant,  district  No.  1,  and  dismiss- 
ing the  same,  this  matter  presents  no  error. 
The  grounds  of  tlte  motion  filed  by  district 
No.  2  asking  tliat  the  cross-action  be  dis- 
missed were  that  there  was  a  former  suit 
pending  in  the  district  court  of  Reeves  coun- 
ty involving  the  subject-matter  of  the  cross- 
action  between  district  No.  1  and  the  pred- 
ecessor In  interest  of  tbe  Cedarvale  Canal 
Company,  and  further  that  to  permit  the 
prosecution  of  the  cross-action  would  neces- 
sitate tbe  continuance  of  tbe  cause;  In  the 
condition  of  the  record  It  must  be  assumed 
that  the  groimds  of  tbis  motion  were  true, 
and,  if  so,  the  action  of  the  court  In  strik- 
ing out  the  cross-action  and  dismissing  the 
same  presents  no  error. 

Affirmed, 

WALTHALL,  J.  (concurring).  Tbe  only 
questioa  presented  on  this  appeal  to  which  I 
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care  to  refer  arises  on  the  sustained  excels 
tlon  of  appellee.  Ward  County  Irrigation  dis- 
trict No.  1,  and  is  to  the  effect  that  appellant 
bases  its  cause  of  action  upon  the  ownership 
of  riparian  lands,  and  which  ownership  of 
the  riparian  lands  Is  shown  by  the  petitlan 
to  be  vested  in  the  owners  of  the  said  lands, 
and  not  In  plaintiff,  the  petition  not  alleging 
that  the  plaintiff  Is  the  owner  of  the  riparian 
lands  or  riparian  ■rights,  and  for  that  rea- 
son plaintiff  shows  no  Interest  or  right  in 
itself  to  the  land  or  water  that  It  can  assert 
against  Ward  C!onnty  Irrigation  district  No. 
1.  I  am  not  sure  that  the  case  of  Irriga- 
tion C!o.  V.  Vivian,  74  Tex.  174,  11  S.  W. 
1078,  referred  to  In  the  majority  opinion, 
has  the  same  application  here  as  applied  to 
the  facts  of  that  ease. 

Appellant  is  a  water  Improvement  district 
established  by  the  commissioners'  court  of 
Ward  county  under  chapter  87,  General  Laws 
85th  Iieg.,  and  by  section  24  of  the  act  au- 
thorized to  do  the  things  specified,  and  later 
herein  more  specifically  stated,  and  issue 
bonds.  While  a  corporation,  authorized  to 
sue  and  be  sued,  it  is  not  a  body  created  for 
profit,  but  one  organized  and  established 
more  as  a  political  subdivision  of  the  state, 
and  having  for  its  object  the  administration 
of  the  affairs  of  the  water  district  in  the 
management  and  ownership  of  rights  to  the 
use  of  water  in  the  hands  of  those  most  in- 
terested In  Its  intelligent  and  economic  use, 
and  to  provide  a  method  for  acquiring  the 
financial  means  for  constructittg  a  system  of 
works  necessary  for  the  appropriation,  distri- 
bution, and  use  of  water,  and  incidentatly  to 
get  from  under  the  necessity  of  private  cor- 
porations organized  for  the  purpose  of  profit, 
and  to  enable  the  water  consumers  in  the 
district  to  obtain  water  for  their  lands  at 
first  cost  through  the  means  of  their  own 
district  organization.  It  is  not  my  intention 
to  write  a  discussion  on  the  district  policy  or 
means  of  providing  for  the  etonomic  distri- 
bution of  water  in  the  arid  portion  of  the 
state,  but  simply  to  make  an  observation  on 
the  water  district  system  as  provided,  from 
my  viewpoint,  on  the  issue  presented.  I  am 
under  the  impression  that  the  case  of  Mud 
Creek  I.  A.  ft  M.  Co.  v.  Vivian  et  al.,  referred 
to  in  the  majority  opinion,  is  not  exactly  in 
point  and  decisive  of  the  one  question  pre- 
sented here.  There  the  corporation  was  or- 
ganized for  profit,  and  not  for  administratlTe 
purposes.  In  that  case  Judge  Gaines  makes 
the  observation  that,  the  action  is  based  in 
part  upon  the  theory  that  the  charter  of  the 
company  by  designation  of  the  locality  of 
the  canal  gave  it  the  exclusive  right  to  the 
water  for  irrigation  purposes  in  the  locality, 
and  held  that  the  franchise  gave  the  com- 
pany the  right  to  acquire  such  property  as 
was  necessary  or  proper  to  carry  out  the 
object  of  its  creation,  but  did  not  confer 
the  privileges  themselves.     There  b^ng  no 


allegation  that  the  company  had  acquired 
any  interest  in  or  right  to  use  the  waters  of 
Mud    creek,    the    exception    was    sustained. 
That  opinion   was  delivered  May  28,   1SS9. 
At  that  time  we  had  no  state  law  provldlDg 
for  the  use  of  waters  in  the  streams  of  the 
state  other  than  the  act  of  March  10,  1ST5 
(Acts  2d  Sess.,  14th  Leg.  c.  63),  which  provid- 
ed that  any  canal  company  could  have  the 
free  use  of  the  waters  and  streams  of  the 
state.    At  that  time  we  had  no  statutory  or 
other  provision  declaring  the  unowned  and 
unappropriated  waters  of  the  ordinary  flow 
of  every  flowing  river  or  natural  stream,  and 
the  storm,  flood,  and  rain  waters  of  every 
natural  stream  within  the  state,  to  be  the 
property  of  the  state,  and  that  the  right  to 
the  use  of  such  waters   might  be  acquired 
by  appropriation  for  beneficial  uses.     Now, 
by  edict  of  legislation,  all  such  waters,  and 
in  fact  all  waters  except  the  ordinary  flow 
and  underflow,  may  be  acquired  by  appro- 
priation, diverted  and  so  used,  except  tlie  or- 
dinary flow  and  underflow  of  such  waters  as 
have  become  vested  rights  of  riparian  land- 
owners.   If  our  statutes  are  to  be  oonstmed 
to  mean  that  the  riparian  right  -to  water  and 
the  right  to  appropriate  and  divert   waters 
for  purposes  of  irrigation  runs  only  with  tbe 
title  or  possessory  rights  to  land,  then,   of 
course,  to  assert  such  rights  it  wonld  be  nec- 
essary for  a  private  corporation  organized 
for  profit,  and  where  the  fee  in  lands  are 
owned  and  taken  in  the  name  of  a  corpo- 
rate body,  to  allege  ownership  or  possessory 
right  to  land  to  which  the  rights  would  be 
appurtenant  or  allege  that  such  rights  had 
been  acquired.    Tbe  petition  here  does  not 
assert  ownership  or  possessory  ri^t  to  tbe 
lands  mentioned  to  be  in  the  corporate  water 
district.      Here,    while    the    water    district 
when    established    represents    the   comlilned 
interests  of  all  of  the  lands  in  the  district 
for  purposes  for  which  the  district  was  es- 
tablished, it  does  not  own  the  fee  in  the  lands 
to  be  served  with  water,  nor  does  It  own  the 
water  rights  at^urtenant  to  such  lands,  nor 
does  the  petition  allege  the  lands  or  water 
rights  have  been   acquired   by  purchase  or 
condemnation  from  the  landowners. 

The  gist  of  the  action  being  to  adjudicate 
the  respective  rights  of  the  landowners  to 
the  water  in  the  two  water  districta,  tbe 
question  then  presented  by  the  sustained  ex- 
ception is:  Does  the  corporation  water  dis- 
trict in  tbe  suit  brought  represent  the  real 
parties  at  interest?  A  brief  review  of  the 
history  and  growth  of  water  districts,  cul- 
minating in  several  states  in  what  are  now 
corporation  water  districts,  will  possibly  dis- 
close more  pointedly,  as  I  conceive  it,  the 
point  at  issue  presaited  by  the  exception.  It 
is  a  general  rule  that  the  real  parties  at  in- 
terest must  be  made  parties  to  a  suit ;  other- 
wise the  interest  not  brought  into  the  snlt 
will  not  be  oommitted  by  the  results  readied. 
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The  contention  made  by  the  exception  In  the 
cose  at  bar  is  that  the  snit  cannot  be  sus- 
tained by  the  corporation  water  district  with- 
ont  Joining  in  the  suit  the  landowners,  for 
the  reason  that  the  corporation  water  district 
Is  not  the  real  parties  at  interest,  and  that 
the  real  or  main  questions  involved  cannot, 
for  that  reason,  be  determined  in  a  trial  on 
the  merits. 

The  community  irrigating;  ditch  or  asce- 
quia  for  Hie  purpose  of  supplying  water  to 
lands  is  an  Institution  peculiar  to  the  people 
living  in  that  portion  of  the  Southwest  where 
irrigation  Is  necessary  or  beneficial  in  the 
cultivation  of  lands  for  agricultural  pur- 
poses. In  arid  regions  early  settlements  were 
made  along  the  banks  of  streams  where 
water  was  reasonaUy  certain  to  be  avaUable 
for  irrigation  at  needed  times.  When  a  set- 
tlement was  established  the  people  by  their 
Joint  effort  would  construct  an  Irrigation 
canar  or  ditch  sufliciently  large  to  convey 
water  to  their  several  lands  for  the  irriga- 
tion of  CH^s.  Each  individual  owned  and 
cultivated  a  spedflc  tract  of  land,  and  from 
the  main  canal  or  ditch  laterals  were  run 
to  these  various  tracts  of  land  to  be  watered. 
The  distribution  of  the  water  and  the  repair 
of  the  main  canal  or  ditch  was  in  charge  of 
a  major-domo  or  officer  elected  by  the  water 
users  under  the  canal.  The  official  would 
require  the  water  users  to  contribute  labor 
toward  the  repair  of  the  ditch  and  its  main- 
tenance, and  also  make  an  equitable  dlstribu- 
tlon  of  water  to  the  various  water  users  In 
proportion  to  the  land  to  be  irrigated.  There 
the  water  official  was  and  has  always  been 
held  to  be  but  the  agent  of  the  individual 
owners  of  the  lands  under  the  ditch.  The 
water  users  under  the  community  system  had 
no  right  to  any  specific  water  in  the  stream, 
but  a  right  of  use  of  the  water  for  the  pur- 
pose stated,  a  species  of  tenants  in  com- 
mon, each  having  a  common  interest  in  the 
flow  of  the  water  by  reason  of  the  commu- 
nity of  labor  furnished.  The  fact  that  sudi 
water  was  diverted  into  a  ditch  common  to 
all  water  users,  and  owned  In  common  with 
other  water  users,  did  not  give  such  other 
nsers  any  interest  in,  or  control  over,  the 
right  to  take  water  from  the  stream  which 
each  individual  water  user  possessed  by  rea- 
son of  his  ownership  of  his  land.  Such  water 
right  was  appurtenant  to  the  land  he  owned. 
That  right  was  a  several  right,  and  the  of- 
ficer of  the  water  community,  in  diverting 
the  water,  acted  only  as  the  agent  of  the 


water  user.  The  act  of  the  Thirty-FIftli 
Legislature,  as  we  view  it,  ia  the  outgrowth 
or  development  of  the  old  water  community 
system.  It  does  not  disturb  or  destroy  in- 
dividual ownership  of  the  lands  In  the  water 
districts  Into  which  they  are  incorporated, 
nor  give  to  the  incorporated  water  district 
the  power  to  take  away  from  the  individual 
landowner  the  land  or  water  owned  by  him. 
The  act  is  administrative  only,  and  for  con- 
venience gives  a  legal  status  to  such  organ- 
izations, in  order  to  facilitate  the  distri- 
bution of  the  water  and  the  establishment  and 
maintenance  of  the  canals.  It  does  not  at- 
tempt to  interfere  with  the  rights  thereto- 
fore owned  by  the  individual  incorporators. 
It  gives  the  right  to  the  corporation  to  ac- 
quire water  rights,  but  does  no  more,  except 
as  to  the  operation  of  the  water  system.  If 
my  interpretation  of  the  act  is  sound,  and 
the  right,  as  expressed  in  the  twenty-fourth 
section  of  the  act,  is  to  own  and  construct 
reservoirs,  dams,  wells,  canals,  etc.,  and  to 
acquire  the  necessary  right  of  way  for  and 
buy  or  construct  all  reservoirs,  dams,  etc., 
and  other  improvements  required  for  the 
irrigation  of  the  lands  in  such  district  by 
gift,  grant,  purchase,  or  condemnation,  and 
It  may  acquire  the  title  to  any  and  all  lands 
necessary  or  incident  to  the  successful  oper- 
ation thereof,  including  the  authority  by  pur- 
chase or  condemnation  to  acquire  rights  of 
way  for  the  enlargement,  extension,  or  Im- 
provement of  existing  canals  for  the  purpose 
of  using  such  canals  and  ditches  Jointly  with 
the  owners  thereof.  It  necessarily  follows, 
it  seems  to  me,  that  the  indivldnal  landown- 
er in  the  water  district  is  a  proper  and 
necessary  party  in  an  action  for  an  adjudica- 
tion of  water  rights,  where  such  rights  are 
exercised  through  a  corporation  water  dis- 
trict. The  individual  rights  of  the  several 
landowners  cannot  be  adjudicated  in  an  ac- 
tion to  which  they  are  not  parties.  It  is  al- 
so my  individual  view  that  the  corporations 
created  under  the  act  solely  for  administra- 
tive purposes  can  sue  and  be  sued  only  where 
the  gist  of  the  action  has  reference  to  mat- 
ters concerning  the  administration  of  the 
water  district  atTairs,  and  not  where  the  ac- 
tion involves  the  individual  water  rights  of 
the  participants  under  the  water  district. 
Acequla  Del  Llano  v.  Acequia  Del  Llano 
Frio  (N.  M.)  179  Pac.  235, 

For  the  reasons  stated,  I  concur  in  the 
result  reached  by  the  majority  opinion. 
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OUENKEL  V.  AMARILLO  BANK  4  TRUST 
CO.    (No.  1664.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

"May  5,  1920.    Behearins  Denied 

June  9,  1920.) 

1.  Appeal  mat  arror  «s»662(3)— aaalMMttoB 
to  bill  of  oxeoptiom  governa. 

Wbere  a  bill  of  ezceptiona  with  qualification 
waa  accepted  and  filed  aa  part  of  the  record, 
the  appellant  is  bound  by  the  qualification  where 
it  conflicts  vitb  the  facts  stated  in  the  bilL 

2.  Abatanant  aad  rovival  «=»84— Plaa  la  abata- 
maat  eaanot  be  AM  after  aaswer  to  the 
aierlta. 

A  plea  in  abatement  cannot  be  filed  after 
answer  to  the  merits;  consequently,  that  part 
of  an  answer  allefing  that  the  suit  was  prema- 
turely brought,  being  a  plea  in  abatement,  and 
not  having  been  filed  in  the  doe  order  of  plead- 
ing, will  be  atricken. 

3.  Executors  aad  admlaistratora  «=>86(l)— Oa 
tfefauit  of  oae  of  series  of  vendor's  lien  notes 
administrator  may  exercise  option  of  declar- 
ing all  due. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  3353,  as  to  recovery  of  assets  by  executors 
and  administrators,  an  administrator  may,  in 
proceeding  to  collect  a  series  of  vendor's  lien 
notes,  exercise  an  option  to  declare  the  entire 
series  due  on  default  in  payment  of  any  one  of 
them  or  interest. 

4.  Appeal  m4  error  «5>680(l)  —  Matter  not 
shown  to  have  beea  acted  upoa  by  court  can- 
not be  reviewed. 

Where  the  record  did  not  show  that  a  gen- 
eral demurrer  was  ever  submitted  to  the  court 
or  acted  upon  an  assignment  of  error  complain- 
ing of  the  sustaining  of  the  demurrer  cannot 
be  reviewed. 

5.  Exeoatora  and  admlnlstratora  «=387— Ad- 
ministrator held  not  authorized  to  make 
agreement  as  to  priority  of  lleaa. 

Under  Vernon's  Bayles'  Ann.  Civ.  8t  1914, 
arts.  3354  and  3355,  an  administrator  does  not 
have  the  authority,  without  the  consent  of  the 
probate  court,  to  agree  that  maker  of  vendor's 
lien  notes  may  procure  a  loan  on  the  land  and 
pay  off  part  thereof,  postponing  the  security 
for  the  remaining  notes  as  a  second  lien. 

6.  Bills  and  notes  (8=s>483— Answer  held  In- 
sufficient to  state  defense. 

In  an  action  on  notes  and  to  foreclose  ven- 
dor's lien  securing  the  same,  the  answer  which 
set  up  an  agreement  by  the  administrator  of 
the  holder  of  the  notes,  that  the  maker  should 
procure  a  loan  and  pay  off  part  of  the  series 
and  that  the  rest  should  be  postponed  to  a  sec- 
ond lien,  lield  insuifici^ent  to  state  a  defense, 
because  not  alleging  facts  sufficient  to  estab- 
lish a  binding  agreement. 

7.  Bills  and  notes  iSs>473  —  Exception  held 
properly  sustained  to  answer,  notwithstand- 
ing assertion  it  set  up  estoppel. 

In  an  action  on  notes  where  it  was  sought 
to  foreclose  a  vendor's  lien  securing  the  same, 


die  aastainlng  of  ezceptiona  to  tte  answer  was 
warranted  despite  the  contention  tbmt  an  es- 
toppel was  set  op  in  the  avermenta,  that  in- 
testate and  his  administrators  had,  at  variom 
timea,  agreed  to  extend  the  notea,  etc,  there 
being  no  allegation  of  fraud,  and  the  assignment 
merely  calling  into  review  the  action  of  the 
court  in  atriking  oat  tliat  portum  of  tbe  plead- 
ing which  waa  really  a  plea  in  abatemcat. 

8.  Exoeatort  tmi  adnilnlatratora  «=>86(4)  — 
AgreeniMt  by  adnlalatFtter  to  extend  Urns 
unauthorized. 

Under  Vernon's  Sayles'  Ann.  CSr.  St.  1914. 
art.  3353,  requiring  administrator  to  use  ordi- 
nary diligence  to  collect  every  daim  dne  the 
estate,  an  administrator  ia  without  aothoritr 
to  agree  that,  on  payment  of  a  part  of  a  series 
of  vendor's  lien  notes,  the  remainder  ^Mold  be 
made  a  aecond  lien  subject  to  the  loan  procared 
to  pay  off  the  first  of  the  series,  and  so  a  dep- 
osition of  administrator  tending  to  show  such 
an  agreement  waa  properly  ezdnded  in  aa 
action  on  notes. 

9.  Bina  and  netee  «s>5l6  —  EvMobm  iaeaa- 
oieat  to  ehow  any  agreement  fnr  extandinj 
sorlee  of  voador'a  Hen  notoa. 

In  an  action  on  notea  and  to  fwecioae  ven- 
dor's  lien  eecaring  the  same,  evidoiee  held  m- 
suffident  to  establish  an  agreement  that,  on 
payment  of  a  portion  of  the  notea,  the  re- 
mainder should  be  extended  aa  a  eeeond  lira, 
etc.,  there  being  nothing  to  show  that  defend- 
ant accepted  any  proposals  aa  to  anch  arrange- 
ment. 

10.  Bills  and  notea  «S9489(I)— Uadar  plead- 
ings proof  not  aeoded  as  te  atteniay'a  fees. 

In  action  on  notes,  keld  that,  on  the  plead- 
ings, judgment  for  attorney's  feea  was  not  er- 
roneous on  the  ground  that  there  waa  no  ahow- 
ing  when  the  notes  were  placed  in  the  hands  of 
attorneys,  and  no  proof  that  plaintiff  had  prom- 
ised to  pay  the  attorneys,  or  that  the  attorney's 
fees  were  reasonable. 

11.  Bilia  and  notes  «» 1 29(2)— Salt  aiiffieleBt 
BOtice  of  election  to  dedara  eatira  aartae  of 
vendor's  lien  notea  due. 

Where  a  series  of  notea,  aeoored  by  ven- 
dor's lien,  provided  that,  on  default  in  pajment 
of  one,  the  holder  might  declare  all  due,  suit 
by  an  administrator,  into  whose  handa  Uie 
notes  came,  after  default  in  the  payment  of 
the  first,  is  suffident  notice  of  election  to  de- 
dare  the  whole  series  due. 

12.  Executors  aad  admialstrators  «=35I9(I)— 
Texas  administrator  alone  has  aatbort^  te 
make  contracts  aa  to  disposition  of  property 
la  that  state. 

Notwithstanding  interest  of  another  in  an 
estate,  or  fact  that  he  waa  administrator  of 
that  part  of  the  estate  located  elsewhere,  the 
Texas  administrator  is  the  only  person  witiiin 
the  state  of  Texas  who  can  make  contracts  coo- 
cerning  property  of  the  intestate  within  tiiat 
jurisdiction. 

Appeal  from  District  Court,  Carson  Coun- 
ty;  W.  K  Bwlng,  Judge. 


iS=9For  other  cases  see  same  topic  aad  KEY-NUMBBR  In  all  Ker-Numl)ered  Digests  and  Indexes 
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Action  by  the  Amarlllo  Bank  &  Trust  Oom- 
pany  against  C.  A.  Duenkel.  From  judgnaent 
for  plaintiff,  defendant  appeals.    AfBrmed. 

I.  E.  Duncan,  of  Pampa,  and  Hoover  &  Wil- 
lis, of  Canadian,  for  appellant 

Turner  &  Dooley,  of  Amarillo^  for  appel- 
lee. 

HALL,  J.  Joseph  IMsher,  now  deceased, 
formerly  owned  a  section  of  land  In  Oarson 
county,  and  sold  It  to  one  F.  L.  Stokes,  and 
took  as  part  payment  eight  vendor's  lien 
notee,  the  first  in  the  sum  of  $2,000,  the 
other  seven  in  the  sum  of  $1,671.42  eadi, 
payable  two,  three,  four,  flye,  stx,  seven,  and 
eight  years  after  date,  respectively,  each 
bearing  Interest  at  8  per  cent  per  annum, 
and  providing  for  10  per  cent  attorney's 
fees,  if  placed  In  the  hands  of  an  attorney  for 
collection  or  If  collected  by  suit  Thereafter, 
the  appellant  Duenkel,  purchased  said  land 
from  Stokes  and  assumed  the  payment  of 
said  notes.  Api>ellee  sued  to  recover  the 
amount  due  upon  the  notes  and  to  foreclose 
the  vendor's  lien,  alleging  that  all  of  the 
notes  were  declared  due  by  virtue  of  the  pro- 
vision in  each  of  them  that  failure  to  pay 
any  note  or  Interest  should,  at  the  election 
of  the  holder,  mature  all  of  them,  and  that 
the  plaintiff  had  so  elected  to  declare  all  of 
them  due.  Plaintiff  sued  as  administrator 
of  the  estate  of  Joseph  Fisher,  deceased.  At 
the  return  term  of  the  court  the  ai^>ellant 
answered  by  general  demurrer  and  general 
denial.  The  record  falls  to  show  that  the 
demurrer  was  ever  passed  upon  by  the  cotirt 

At  the  second  term  the  appellant  filed  his 
plea  in  abatement  upon  the  ground  that  the 
suit  was  prematiirely  brought,  alleging  that 
he  had  an  agreement  with  Joseph  Fisher  in 
his  lifetime  to  extend  the  first  note  for 
$2,000  as  to  time  of  payment  until  November 
27,  1918,  and  tbat  the  plaintiff  had  agreed 
with  appellant  that  he  might  take  a  loan 
tipon  tlie  said  section  of  land  of  $9,000,  and 
apply  the  same  to  the  payment  of  the  notes 
In  the  order  of  their  maturity,  and  for  the 
balance  of  the  debt  a  second  lien  should  at- 
tach, Inferior  to  the  loan  company's  lien  for 
the  $9,000;  that  am>ellant  had  procured  the 
loan,  and  upon  his  offering  to  perform  tJie 
said  agreement  that  Messrs.  Turner  ft  Dooley 
bad  obtained  possession  of  the  notes,  claim- 
ing to  have  them  for  collection,  and  demand- 
ed the  10  per  cent  attorney's  fees  upon  them ; 
that  by  reason  of  the  agreement  for  the  loan, 
and  part  payment  and  subrogation  of  the 
lien,  that  the  plaintiff  had  waived  Its  right 
to  declare  any  or  all  of  the  notes  due,  or  to 
place  them  in  the  hands  of  an  attorney  for 
collection,  and  was  estopped  from  collecting 
any  of  said  notes  except  the  ones  due  by 
tbeir  terms. 

Defendant  also  pleaded  in  gn'eater  detail 
the  agreement  to  allow  him  to  procure  tbe 
loan  tipon  the  land  of  $9,000,  and  apply  it  in 


partial  payment  of  the  series  of  notes,  and 
postpone  the  balance  of  the  notes  to  a  second 
lien  upon  the  land.  It  was  alleged  that  the 
agreement  was  first  made  by  Joseph  Fisher 
to  extend  the  time  of  payment  on  the  first 
note  for  one  year,  in  conslderatl<m  of  the  ad- 
ditional amount  of  interest;  that  the  agree- 
ment for  the  loan  was  first  made  with  Qlen 
M.  Fisher,  who  was  the  administrator  of  the 
estate  of  his  father,  Joseph  Fisher,  in  the 
state  of  Kansas,  and  that  the  agreement  was 
he  should  secure  the  loon  of  $9,000  and  ap- 
ply it  as  stated  above;  that  this  agreement 
was  later  confirmed  and  approved  by  a  letter 
received  from  Messrs.  Turner  &  Dooley,  at- 
torneys for  plaintiff;  however,  that  said  at- 
torneys, at  the  same  time  demanded  their 
attorney's  fees  upon  all  of  the  notes;  that 
appellant  thereupon  tendered  to  plaintiff  all 
of  the  principal  and  Interest  that  was  then 
due  upon  said  notes,  which  the  plaintiff  re- 
fused to  accept,  and  that  the  administrator, 
Olen  M.  Fisher,  notified  defendant  not  to  pay 
Turner  &  Dooley  any  attorney's  fees,  as  he 
or  his  estate  was  paying  them  for  their 
services.  It  is  further  alleged  that  the 
agreement  of  the  parties  constituted  a  waiv- 
er of  the  right  to  place  the  notes  in  the 
hands  of  an  attorney  and  daim  attorney's 
fees;  also  a  waiver  ot  the  right  to  declare 
all  of  the  notes  due,  defendant  having  relied 
upon  their  previous  agreement  and  repre- 
sentations, and  having  compiled  with  them 
by  procuring  the  loan,  and  that  had  the  plain- 
tiff performed  the  agreement  defendant  could 
and  would  have  paid  off  the -notes  that  were 
due.  The  prayer  was  that  the  suit  abate 
and  that  he  recover  his  costs,  or  In  the  al- 
ternative that  plaintiff  Should  recover  only 
the  amount  of  the  notes  actually  due,  without 
attorney's  fees,  and  be  denied  the  recovery 
of  the  amount  of  the  notes  not  y^  due. 

[1]  Upon  the  filing  of  the  plea  in  abate- 
ment appellee  moved  to  strike  It  from  the 
record  because  it  was  not  ffled  at  the  first 
term  of  the  court,  and,  having  been  filed 
after  a  general  demurrer  and  general  denial, 
was  n<^  in  due  order  of  pleading.  The  court 
sustained  the  motion,  striking  the  plea  in 
abatement  from  the  record.  The  bill  of  ex- 
ceptltm  to  this  action  of  the  court  was  quali- 
fied by  the  trial  Judge  in  the  following  lan- 
guage: 

"The  foregoing  bill  of  exception.  No.  1,  pre- 
pared and  tendered  by  0.  A.  Duenkel,  defend- 
ant, has  been  examined  by  me  and  is  approved 
with  the  following  qnalification:  Defendant 
offered  no  proof,  either  by  bis  own  testimony 
or  by  that  of  ids  connsel,  or  any  one  else,  that 
at  the  Febraary  term  of  said  court  the  parties 
to  this  cause  liad  verbally  agreed  in  open  court 
that  at  said  February  term  the  defendant  need 
not  file  his  actual  pleadings  in  the  case  in  full 
but  might  only  "  file  a  'general  demurrer  and 
general  denial,  and  that  he  could  file  same 
without  prejudice  to  his  rights  to  file  any  future 
pleadings  he  saw  fit  whethar  tn  due  order  of 
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pleadhiK  or, not.  AH  that  wtm  done  on  aaid 
question  was  an  nnswom  statement  by  defend- 
ant's connsel,  L  E.  Dnncan,  to  the  effect  that 
at  the  Febmary  term  of  court  he  nnderstood 
that  counsel  for  plaintiff  agreed  with  him  that 
he  might  file  his  dilatory  plea  at  the  next  term 
of  this  court.  31iis  statement  waa  denied  by 
counsel  for  'plaintiff,  but  no  sworn  testimony 
was  offered  by  either  party.  No  such  agree- 
ment as  claimed  by  defendant  was  made  in 
open  court,  or  in  the  presence  and  hearing  of 
the  court  The  court  did  not  refuse  to  permit 
defendant  to  offer  any  testimony,  or  to  hear 
testimony  concerning  such  alleged  agreement, 
because  none  was  offered.  The  statement  in 
the  bill  that  plaintiff  offered  proof  as  to  the 
matters  contained  in  said  plea  in  abatement  is 
incorrect.  Neither  pa/ty  offered  any  proof 
thereon,  and,  consequently,  the  court  did  not 
refuse  to  hear  any  such  evidence." 

The  bill,  wltb  tbe  qualification,  was  ac- 
cepted and  filed  as  iwrt  of  the  record,  and 
appellant  la  bound  by  the  qualification  where 
It  confiicts  with  the  facts  stated  in  the  bUL 

[2]  Hie  court  also  sustained  the  appellee's 
first,  second,  and  third  special  exception  to 
tbe  defendant's  answer,  whidi  are  In  sub- 
stance: (1)  That  the  an8\('er  la  insufficient 
because  it  seeks  to  set  up  a  pretended  agree- 
ment between  the  parties  for  the  compromise 
and  extension  of  the  notes,  which  constitutes 
a  material  change  in  the  security,  in  this: 
Its  effect  would  have  been  to  postpone  part 
of  the  debt  to  the  loan  of  |9,000  mentioned 
in  the  pleading,  and  would  hare  made  said 
99,000  a  first  Uen  on  all  of  the  land;  that 
no  such  agreement  could  have  been  made 
except  under  the  order  of  tbe  probate  court 
of  Potter  county,  where  the  administration  is 
pending,  and  it  is  not  alleged  that  any  such, 
order  had  been  procured ;  (2)  that  the  mat- 
ters set  up  constitute  a  plea  in  abatement 
and  are  not  filed  in  the  due  order  of  plead- 
ing; (3)  that  part  of  the  answer  whldi  al- 
leges "it  would  be  harsh  and  inequitable  to 
sell  defendant's  land  under  the  present  so- 
cial unrest,  same  having  suppressed  the  sale 
of  property  and  the  land  will  not  satisfy  the 
debt  at  forced  sale,"  is  wholly  Insufficient 
That  part  of  the  answer  alleging  that  the 
suit  Is  prematurely  brought  Is  a  plea  in  abate- 
ment, and,  not  having  been  filed  in  due  or- 
der of  pleading,  the  court  did  not  err  in 
striking  it  from  the  docket,  since  it  was  filed 
after  an  answer  to  the  merits.  Drake  y. 
Brander,  8  Tex.  176;  Graham  v.  McCarty, 
fl»  Tex.  324,  7  S.  W.  342;  Keator  v.  Whit 
taker,  147  S.  W.  608. 

[3]  By  the  second  assignment  it  U  insist- 
ed that  the  administrator  could  not  elect  to 
declare  the  entire  series  of  notes  due  upon 
failure  to  pay  any  one  of  them  or  the  in- 
terest, as  therein  provided.  No  decisions  are 
cited  to  sustain  this  proposition.  We  think 
the  effect  of  V.  S.  C.  S.  art,  3353,  is  to  au- 
thorize the  administrator,  in  the  use  of  prop- 
er diligence,  to  declare  the  notes  due  and 
proceed  to  collect  them. 


[4]  The  third  assignment  is  that  the  court 
erred  In  sustaining  plaintiff's  general  demur- 
rer to  tbe  defendant's  answer.  Tbe  record 
does  not  show  that  the  general  demurrer  was 
ever  submitted  to  the  court  or  acted  upon 
in  any  way. 

The  fourth  and  fifth  assignments  bdng 
based  upon  the  same  supposed  state  of  facts 
are  overruled. 

[I,  (]  It  is  insisted  under  the  sixtb  assign- 
ment of  error  that  an  administrator  bas  the 
authority  to  agree  that  the  maker  of  notes 
due  the  estate  may  procure  a  loan  to  pay  off 
part  of  th^  notes,  postponing  tbe  security 
for  the  remaining  notes  as  a  second  lien,  and 
this  without  an  order  of  the  probate  court. 
We  do  not  so  understand  the  law.  The  an- 
swer does  not  show  that  any  such  arrange- 
ment had  been  approved  or  authorised  by 
the  probate  court  of  Potter  county.  V.  S.  C 
S.  arts.  3354  and  3355,  provide  that  when- 
ever an  administrator  may  deem  It  to  tbe  in- 
terest of  the  estate  to  take  any  claims  or 
proi>erty  for  the  use  and  benefit  of  tbe  estate 
in  payment  of  any  debt  due  the  estate,  or  to 
OHnpound  bad  or  doubtful  debts  or  to  make 
promises  or  settlements  in  relation  to  claims 
In  dispute  or  litigation,  it  shall  be  bis  duty  to 
present  an  application  In  writing  to  the  coun- 
ty court  at  a  regular  term  tbereof,  represent- 
ing the  facts,  and  if  the  court,  upon  tbe 
hearing  of  such  application,  shall  be  satisfied 
that  it  will  be  for  the  interest  of  tbe  estate 
to  grant  the  same^  an  order,  to  that  etCect 
shall  be  entered  uptm  the  minutes,  setting 
forth  fully  the  authority  granted,  and  the 
administrator  is  further  authorized  on  re- 
ceipt of  the  amount  due  on  a  mortgage  to  re- 
lease such  mortgage.  Nothing  appears  in  the 
record  to  indicate  that  it  would  hare  been 
to  the  benefit  of  the  estate  for  the  adminis- 
trator to  waive  the  vendor's  Uen  on  the  land 
and  permit  the  appellant  to  borrow  99,000. 
secured  by  a  first  liai  upon  the  property,  to 
credit  said  sum  upon  tbe  debt  and  hold  the 
remaining  notes,  secured  by  a  second  lien. 
From  the  record  we  entertain  serious  doabt 
whether  a  probate  Judge  could  have  been 
convinced  that  such  a  course  was  to  the  beet 
interest  of  the  estate.  From  what  la  shown 
we  think  it  would  have  been  detrlmeataL 
In  any  event,  since  tbe  answer  failed  to  show 
the  required  order  of  the  probate  court,  ap- 
proving sudi  an  agreement,  that  part  of  the 
answer  setting  it  up  was  subject  to  the  ex- 
ception. Smith  et  al.  t.  Pate  et  al.,  43  S. 
W.  312;  Smith  T.  Dlbrell,  31  Tex.  239,  98 
Am.  Dec.  526;  Trammell  y.  Swan,  25  Tex. 
475;  Browne  v.  Fidelity  &  Deposit  Co.,  9S 
Tex.  55,  80  S.  W.  593.  These  and  other  ao- 
thoritles  settle  the  question  that  administra- 
tors and  guardians  may  act  In  material 
matters,  such  as  the  compromise  and  set- 
tlement of  <dalms  under  agreements  of  the 
nature  alleged  by  ajvellaut,  only  under  ex- 
press authority  obtained  troax  the  probate 
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court,  and  that  the  effect  of  the  statute  Is 
to  change  the  rule  of  the  common  law  In 
this  i>artlGUlar.  Appellee's  contention  is  that 
the  defense  urged  by  the  defendant  Is  Insuffi- 
cient because  the  answer  does  not  allege  a 
binding  agreement  for  an  extension  of  time 
or  for  changing  the  security  and  creating  a 
second  lien  in  favor  of  the  estate  for  part 
of  the  Indebtedness.  We  think  this  conten- 
tion is  sound.  Ward  r.  San  Antonio  Insur- 
ance Co.,  164  S.  W..1043 ;  Astin  v.  Hosteller, 
152  S.  W.  495. 

[7]  It  is  Insisted  under  the  seventh  as- 
signment that  the  court  erred  in  sustaining 
the  special  exception  to  the  aus\ver,  because 
by  the  j)lea  that  the  intestate  and  his  two  ad- 
ministrators together  had  at  different  times 
agreed  to  the  extension  of  the  first  note  for 
more  than  a  year,  and  had  agreed  to  accept 
payment  by  means  of  a  loan  on  the  land,  etc., 
appellee  was  estopped  from  declaring  all  of 
the  notes  due  and  from  placing  them  in  the 
hands  of  attorneys.  This  assignment  merely 
calls  into  review  the  action  of  the  court  in 
striking  out  the  plea  in  abatement.  There 
is  no  allegation  of  fralid  on  ttie  part  of  the 
administrator,  arid  because  of  the  lack  of 
such  an  allegation  the  authorities  cited  by 
appellant  have  no  application.  The  evidence 
does  not  sustain  appellant's  contention  that 
the  Texas  administrator,  or  its  attorneys, 
ever  made  an  agreement  for  the  extension  of 
time  and  postponement  of  the  lien  in  consid- 
eration of  the  payment  of  $9,000.  The  court's 
action  in  sustaining  the  third  special  excei>- 
tion  is  unquestionably  correct. 

[1]  Appellant  Insists,  under  the  ninth  as- 
signment, that  .the  court  erred  in  excluding 
the  deposition  of  Glen  M.  Fisher,  to  the  ef- 
fect that  he  and  the  attorney  for  the  estate 
in  Kansas  had  agreed,  more  than  a  year 
after  the  first  note  was  due,  to  allow  de- 
fendant to  procure  a  loan  of  $9,000,  and  pay 
that  amount  on  the  notes  In  the  order  of 
tbelr  maturity  and  give  a  second  mortgage 
to.  secure  the  other  notes.  We  think  any 
agreement  on  the  part  of  the  administrator 
to  the  effect  alleged  would  be  a  violation  of 
the  provisions  of  article  8353,  V.  S.  O.  S., 
Requiring  the  administrator  to  use  ordinary 
diligence  to  collect  every  claim  due  the  es- 
tate, and  rendering  the  administrator  and  his 
bondsmen  liable  in  the  event  of  a  failure  to 
use  such  diligence. 

[I]  The  tenth,  eleventh,  and  twelfth  as- 
signments are  based  upon  similar  rulings. 
The  allegation  is  that  Glen  M.  £lsher  as-  ad- 
ministrator agreed  with  defendant,  as  above 
set  out,  but  the  evidence  tendered  to  sustain 
the  allegation  would  not  have  shown  any 
agreement  between  appellant  and  the  defend- 
ant to  that  effect.  The  principal  evidence 
reUed  upon  is  the  letter  from  appellee's  at- 
torneys. Turner  &  Dool^,  to  appellant,  in 
whidli  they  say: 
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"We  have  not  heard  from  you  in*reply  to  our 
last  letter  and  we  desire  to  dose  this  matter 
up  in  some  way.  We  have  a  letter  from  our 
clientB,  authorizing  us  to  close  up  this  deal  by 
way  of  pajring  $9,000  cash  and  gpving  a  second 
mortgage  to  secure  the  four  notes  at  $1,571.42 
each,  providing  that  you  pay  the  interest  due 
to  date  and  our  fee.  If  this  cannot  be  done 
we  shall  have  to  institate  foreclosure  pro- 
ceedings," 

Clearly,  this  letter  cannot  be  construed  as 
an  agreement  for  the  extension,  even  though 
it  had  been  shown  that  the  probate  court  of 
Potter  county  had  approved  the  proceeding. 
It  was  not  shown  that  Duenkel  ever  replied 
to  this  letter  from  Turner  &  Dooley,  or  no- 
tified i^em  that  he  was  ready  to  comply  with 
the  requirements  by  paying  the  $9,000  plus 
the  interest  and  attorney's  fees.  None  of  the 
evidence  sought  to  have  been  admitted  would 
have  in  any  degree  benefited  appellant  Ap- 
pellant made  no  tender  of  the  $9,000,  or  any 
amount,  in  an  eifort  to  make  good  his  offer 
to  carry  out  his  alleged  agreement.  If  the 
evidence  bad  been  admitted  the  effect  would 
have  b^esa  to  sustain  the  plea  in  abatement, 
and  the  court  could  not.  In  the  absence  of 
a  tender,  have  granted  appellant  any  relief. 

[10]  Under  the  thirteenth  assignment  it 
iB  Insisted  that  the  court  erred  in  rendering 
Judgment  for  the  attorney's  fees,  because 
there  was  no  showing  when  the  notes  were 
placed  in  the  hands  of  attorneys,  and  no 
proof  that  plaintiff  had  promised  to  pay  the 
attorneys,  or  that  the  attorney's  fees  were 
reasonable.  These  questions  have  been  set- 
tled by  the  decisions  in  this  state  contrary 
to  appellant's  contention.  First  National 
Bank  of  B)agle  Lake  v.  Robinson,  104  Tex. 
167,  135  S.  W.  372 ;  Stewart  v.  Thomas,  179 
S.  W.  886;  Coleman  v.  Garvin,  158  S.  W. 
185;  Johnston  v.  Branch  Banking  Co.,  143 
S.  W.  193 ;  Kerr  v.  Morrison,  25  S.  W.  1011. 
These  authorities  establish  the  propositions: 
That  it  is  not  necessary  for  the  holder  of  a 
note  to  prove  when  the  notes  were  placed  in 
the  hands  of  an  attorney;  that  the  plain- 
tiff had  promised  to  pay  the  attorneys ;  that 
the  attorney's  fees  were  reasonable;  for  an 
allegation  that  the  notes  were  placed  in  the 
hands  of  attorneys  would  be  taken  as  true, 
and  it  is  not  necessary  to  offer  proof  there- 
on when  the  petition  so  alleges. 

[11]  The  institution  of  the  suit  within  a 
reasonable  time  after  default  in  the  payment 
of  the  first  note  is  sufficient  notice  of  the 
election  by  the  administrator  to  sue ;  no  fur- 
ther notice  to  the  appellant  was  necessary. 
Machine  Works  v.  Reigor,  64  Tex.  89 ;  Chase 
V.  Bank,  1  Tex.  Civ.  App.  696,  20  S.  W.  1027 ; 
Bonnell  v.  Prince,  11  Tex.  Civ.  App.  399,  82 
S.  W.  855. 

[12]  The  only  remaining  observation  nec- 
essary to  be  made  in  disposing  of  the  Issues 
presented  here  is  that  Glen  M.  Fisher  a  resi- 
dent of  Kansas,   could  not,  by  agreem^t 
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made  with  appellant,  bind  the  administrator 
of  the  estate  pending  In  the  courts  of  Texas. 
An  administrator  In  this  state  has  the  exclu- 
slTe  right  to  possession  of  the  property  with- 
in the  jurisdiction  of  the  court,  and  la  the 
only  person  who  can  make  any  contracts  con- 
cerning the  property. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  is  affirmed. 


ELLERD  V.  SODEBERG.    (No.  1668.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

May  19,  1920.    Rehearing  Denied 

June  23,  1920.) 

1.  Appeal  and  error  €=>499 (3)— Assignment  to 
rejection  of  testimony  not  oonsldered  where 
exceptions  do  not  show  objection*,  eta 

Assignments  of  error  to  the  rejection  of 
testimony  are  not  entitled  to  consideration 
where  the  bills  of  exceptions  do  not  show  the 
objections  made  to  the  evidence  nor  the  ground 
on  whi<4i  they  were  sustained. 

2.  Contracts  «=» 1 73— Independent  promissory 
representations  no  defense  unless  fraudulent- 
ly made. 

Persons  who  employed  an  ardiitect  to  make 
plans  were  liable  for  his  services  despite  non- 
performance of  his  statements  as  to  financing 
the  building,  which  were  independent  promis- 
sory representations,  unless  fraudulently  made 
without  intent  to  perform. 

3.  Evidence  «=9441(7)— Parol  evidence  contra- 
dicting writing  inadmlssiblo. 

Where  a  contract  to  compensate  an  archi- 
tect was  in  writing,  parol  evidence  contradict- 
ing, varying,  or  modifying  its  terms  by  showing 
an  oral  agreement  of  the  architect  to  finance 
the  building  was  inadmissible. 

Appeal  from  District  Court,  Hale  County; 
B.  C.  Joiner,  Judge. 

Suit  by  Frederick  Sodeberg  against  Reuben 
M.  EUerd.  '  From  judgment  for  plalntifT,  de- 
fendant appeals.    Aillrmed. 

W.  B.  Lewis,  of  Plalnview,  and  Bryan, 
Stone  &  Wade,  of  Ft.  Wortli,  for  appellant. 

WllUams  &  Martin,  of  Plalnview,  for  ap- 
pellee. 

BOTCH,  J.  Appellee,  Sodeberg,  brought 
this  suit  against  R.  M.  Ellerd  and  J.  J.  EUerd 
on  a  written  contract  dated  November. 21, 
1916,  and  copied  later.  It  was  alleged  that 
said  contract  was  a  settlement  c(mtract ;  that 
Iriaintlff  had  theretofore  rendered  servtces 
for  the  defendants  as  an  architect  in  the 
drawing  of  plans  for  a  hotel  building  which 
defendants  proposed  to  erect  in  the  city  of 


Plalnview;  that  the  plaintiff  was  demanding 
In  payment  for  his  services  so  rendered  a  sum 
largely  In  excess  of  the  amount  stated  In  said 
settlement  contract;  that  on  said  21st  day 
of  November,  1916,  the  parties  agreed  upcm 
a  settlement  of  plaintiff's  dalm  and  evi- 
denced their  agreement  by  a  writing  signed 
by  the  said  R.  M.  JiSUerd  and  J.  J.  Ellerd 
reading  as  follows: 

"In  the  event  of  our  failare  to  finance  the 
construction  of  hotel  buildmg  contemplated  for 
OS  in  the  dty  of  Plalnview,  Tex.,  and  oar 
abandonment  of  the  proposition,  we  agree  to 
pay  to  F.  Sodeberg  $1,500  for  balance  due  for 
architectural  services  to  date.  This  Novem- 
ber 21, 1916. 

"[Signed]    Renben   M.   EUerd. 
"We  do  hereby  agree  that  Mr.  Sodeberg  is, 
from  and  after  this  date,  folly  released  from 
all  further  obligations  or  contractural  obliga- 
tions in  connection  with  this  matter. 

"[Signed]    Reuben  M.  EUerd. 
"John  J.  EUerd." 

Plaintiff  fnrtber  aU^ed  that  the  defend- 
ants had  faUed  to  finance  the  construction 
of  said  building  and  had  abandoned  the  proj- 
ect, and  that  he  thereupon  became  entitled 
to  the  payment  of  the  said  sum  of  $1,600 
mentioned  in  said  contract. 

The  ai^)ellaut  EUerd  answered  that  plain- 
tiff had  a  good  cause  of  action  as  set  forth 
In  the  petition,  except  so  far  as  it  might  be 
defeated  In  whole  or  in  part  by  the  t&ct»  of 
the  answer  constituting  a'good  defense,  so  as 
to  secure  the  opening  and  dioae  within  the 
proviaiona  of  rule  81  for  the  district  and 
county  court  We  can  convey  a  better  un- 
derstanding of  the  case  by  copying  that  part 
of  the  answer  material  to  the  decision  of  the 
assignments  presented  on  this  appeal  than  we 
could  by  attempting  to  describe  said  aUega- 
tions  in  general  terms.  That  part  of  said 
answer  is  as  foUows: 

"Now  comes  the  defendant,  R.  M.  EUerd,  and 
in  answer  to  plaintiff's  petition  says  that  he 
did  execute  the  agreement  sued  upon,  but  at 
gaid  time  and  before  said  time  the  plaintiff  had 
made  certain  material  statements  which  were 
believed  by  the  said  £Ulerd  and  relied  upon  by 
him.  The  representations  were  as  foUows: 
(a)  'Plaintiff  stated  that  he  could  and  woold 
finance  the  deal  with  cheap  Oakland  money.' 
That  by  reason  of  the  above  representations  de- 
fendant began  to  negotiate  with  plaintiff,  and. 
had  it  not  been  for  said  representations,  defend- 
ant would  not  have  considered  the  claims  of 
plaintiff,  but  would  have  considered  architects 
just  as  good  near  at  home  who  conld  have  been 
secured  at  a  less  price.  That  plaintiff  has  fail- 
ed to  finance  said  erection  of  building,  thereby 
making  aU  of  the  aUeged  services  rendered  by 
plaintiff  of  no  value  to  this  defendant  nutt. 
had  the  plaintiff  not  made  said  representations, 
this  defendant  would  not  have  considered  liin 
as  an  architect  in  this  matter,  and,  if  plaintxff 
has  been  damaged  in  any  way,  it  is  because  o£ 
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hia  makiiis  representatiens  and  agreemenU  that 
he  did  not  carry  out  as  he  agreed.  This  defend- 
ant aays  that  he  is  now  willing,  ready,  and  able 
to  carry  ont  his  part  of  the  contract,  and,  if 
plaintiff  will  do  as  he  agreed  to  do,  finance  this 
deal  with  cheap  Oakland  money,  then  he  will  ac- 
cept the  same  and  carry  oat  hia  part  of  the 
contract" 


nie  washer  Is  f<dlowed  by  a  "ctoes-acticHt" 
wblch  reads  as  follows: 

"Defendant  says  that  he  has  paid  the  pl^ntiff 
the  sum  of  $650,  which  he  is  not  entitled  for  the 
reason  that  the  consideration  in  the  idans  for 
the  erection  of  this  proposed  building  has  whol- 
ly failed  as  hereinbefore  set  out;  wherefore  he 
prays  judgment  for  said  $650." 

On  tlie  trial  of  the  case  the  defendant  of- 
fered evidence  as  to  oral  representations  or 
promises  of  tbe  plaintiff  to  "finance  the  con- 
struction of  the  building  wltb  cheap  Oakland 
money"  and  to  show  that  at  and  prior  to  the 
execnti<xt  of  the  contract  of  settlement  the  de- 
fendant bad  paid  the  plaintiff  9650  on  the 
contract  of  employment.  The  testimony  of- 
f<H«d,  as  shown  by  the  bills  of  exception  was 
as  to  oral  promises  or  representations  made, 
and  was  about  as  general  and  Indefinite  as 
the  allegations  of  the  answer.  Tbe  court  sus- 
tained tbe  objections  to  this  testimony  and 
gave  the  Jury  a  peremptory  instruction  to  find 
for  the  plaintiff. 

[1-1]  All  of  the  assignments  are  based  on 
the  ruling  of  the  court  in  rejecting  the  testi- 
mony referred  to!  Hie  assignments  are  not 
entitled  to  consideration  for  the  reason  that 
the  bills  of  exception  do  not  show  the  objec- 
tions made  to  the  evidence,  nor  the  ground  on 
which  they  were  sustained.  Progressive 
Lnmber  CO.  v.  Marshall  &  B.  T.  Ry.  C!o.,  106 
Tex.  12,  155  S.  W.  177;  Alexander  v.  Flet- 
cher, 177  S.  W.  614;  HaU  V.  Ray,  179  S.  W. 
1137.  However,  we  have  considered  the  as- 
signments, and  are  of  the  opinion  that  they 
present  no  error.  All  of  the 'evidence  offered 
was  on  the  theory  that  the  representations 
or  agreements  on  the  part  of  the  plaintiff  to 


procure  the  money  to  be  loaned  to  the  de- 
fendants with  wblch  to  construct  said  build- 
ing constituted  the  consideration  for  the  con- 
tract of  employment,  and  that  noncompliance 
therewith  amounted  to  a  failure  of  considera- 
tion for  the  contract  which  would  defeat  rer 
covery  of  anything  thereon,  and  would  en- 
title defendant  to  recover  the  amount  already 
paid.  We  think  this  position  is  untenable, 
whatever  constructiCHi  might  be  placed  on  the 
indefinite  allegations  of  the  answer.  If  the 
statonents  of  the  defendant  as  to  financing 
the  building  be  regarded  as  Independent 
promissory  r^resentations,  the  answer  set- 
ting them  up  constitutes  no  defense,  for  the 
reason  that  there  is  no  allegation  that  they 
were  fraudulently  made;  that  Is,  made  with- 
out Intention  of  performing  them.  If  the  al- 
legations be  considered  sufficient  to  allege  an 
agreement  as  a  part  of  the  contract  of  em- 
ployment that  the  plaintiff  would  finance  said 
project,  the  answer  and  evidence  offered 
thereunder  make  no  defense  to  the  suit,  be- 
cause the  contract  in  question  expressly  re- 
leases the  plaintiff  from  all  such  obligations. 
Even  if  it  was  tbe  purpose  of  the  defendant 
to  allege  and  prove  an  agreement  made  at  the 
same  time  and  as  a  part  of  the  contract  of 
November  21, 1916  (and  we  hardly  think  that 
this  construction  can  be  placed  either  on  the 
pleading  or  evidence  offered  thereunder),  the 
evidence  would  nevertheless  have  been  ob- 
jectionable because  such  agreement  is  incon- 
sistent with  the  terms  of  the  writing,  and 
there  are  no  allegations  that  would  authorize 
ttie  admission  of  parol  evidence  to  contradict, 
vary,  or  modify  the  tawB  of  the  writing. 
This  agreement  of  November  21,  1916,  ap- 
pears to  evidence  an  agreement  of  accord  or 
settlement  l>etween  tbe  parties.  Whatever 
may  have  l)een  the  prevlotis  rights  and  obli- 
gations of  the  respective  parties,  they  appear 
to  have  been  merged  into  and  settled  by  this 
agreement,  and  there  is  no  allegation  that 
would  have  Justified  the  court  In  setting  it 
aside. 

The  Judgment  of  the  trial  court  will  be 
affirmed. 
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JACKSON  at  al.  v.  WALLACE  et  al. 

(NO.  8375.) 

(Cktnrt  of  CiTil  Appeals  of  Texas.    Dallas. 
May  8,  1920.    Rehearing  Denied 
June  12,  1920.) 

Death  «=>4— Evidence  held  to  require  submU- 
slon  of  Issue  of  absentee'*  death. 
Proof  that  one  against  whom  a  Judgment 
had  been  entered  was  seen  alive  within  less 
than  seven  years  of  the  date  of  the  trial  held 
to  require  subznission  to  the  jury  of  the  issue 
as  to  whether  he  was  dead  when  the  suit  was 
filed. 

Appeal  from  District  Court,  Navarro 
County;   H.  B.  Qavlss,  Judge. 

Suit  by  J.  E.  Wallace  and  others  against 
J.  T.  Jackson  and  others,  for  an  injunction. 
Decree  for  petitioners,  and  defendants  ap- 
peal.   Reversed  and  remanded. 

W.  W.  Ballew,  of  Corslcana,  for  appel- 
lants. 

Jack  &  Jack  and  Callicutt  &  Johnson,  all 
of  Corslcana,  for  appellees. 

RAINEY,  C.  J.  The  statement  of  the 
case,  taken  from  the  appellants'  brief,  is 
correct,  and  is  as  follows : 

"On  June  6,  1911,  appellees  filed  their  peti- 
tion in  the  district  court  of  Navarro  county, 
Tex.,  for  an  injunction  against  J.  T.  Jackson, 
and  M.  S.  Clayton,  sheriff  of  Navarro  county, 
Tex.,  to  enjoin  the  sale  of  118  acres  of  land 
on  John  Beauchamp  survey,  in  Navarro  county, 
Tex.,  which  land  bad  been  advertised  for  sale 
on  the  first  Tuesday  in  June,  1911,  by  virtue  of 
an  order  of  sale  issued  upon  a  judgment  ren- 
dered in  the  district  court  of  Navarro  county, 
Tex.,  in  cause  No.  7700,  styled  J.  T.  Jackson 
V.  J.  C.  Wallace,  rendered  on  the  24th  day  of 
March,  1911.  The  plaintiffs,  appellees  herein, 
alleged  they  were  the  owners  of  said  land,  and 
the  heirs  of  J.  O.  Wallace,  who  they  alleged 
was  dead  when  said  suit  was  filed  and  judgment 
rendered;  and  they  alleged  numerous  other 
alleged  defects  in  said  judgment.  Injunction 
was  issued  upon  said  petition.  Defendant  J. 
T.  Jackson  filed  his  original  answer  in  due  time, 
and  amended  answer  on  October  26,  1918. 

"Gibson  &  Callaway,  a  firm  composed  of  El 
J.  Gibson  and  L.  R.  Callaway,  intervened  in 
said  cause,  and  alleged  they  were  interested  in 
the  subject-matter  of  said  suit,  claiming  to 
own  an  undivided  one-third  interest  in  said 
land.  EHrst  and  second  amended  pleas  of  in- 
tervention were  filed,  and  the  trial  was  had 
upon  second  amended  plea  of  intervention. 
Plaintiffs  filed  numerous  supplemental  peti- 
tions, of  date  January  24,  1919,  March  13,  1919, 
and  answer  to  intervention  January  27,  1919. 
Defendant  filed  supplemental  answer  to  all  of 
the  various  supplemental  petitions  of  plaintiffs, 
consisting  in  the  main  of  exceptions  upon  points 
stated  therein.  Interveners  Gibson  &  Callaway 
filed  exceptions  to  answer  of  plaintiffs  and  sup- 
plemental plea. 


"The  case  went  to  trial  May  15,  1919;  and 
during  the  trial  8.  H.  Jack,  W.  H.  Jack,  J.  a 
Callicutt,  and  I>.  A.  Johnson  were  allowed  to 
intervene,  claiming  interest  under  original 
plaintiffs,  and  W.  W.  Ballew  intervened,  as 
assignee  of  Gibson  &  Callaway.' 

"The  court  gave  peremptory  instruction  for 
plaintiffs  and  intervening  plaintiffs  for  all  of 
lot  19,  containing  14  acres,  and  an  undivided 
two-thirds  interest  in  lot  9,  20  acres;  lot  12, 
40  acres;  lot  14,  11  acres;  lot  15,  28.5  acres; 
lot  17,  10%  acres— and  for  W.  W.  Ballew,  in- 
tervener, for  undivided  one-third  interest  in 
lots  9,  i2,  14,  15,  and  17,  without  rents,  and 
against  J.  T.  Jackson  and  M.  S.  Clayton  for  all 
of  the  land.  The  jury  returned  verdict  under 
instructions  of  the  court  as  directed.  Defend- 
ant Jackson  and  Intervener  W.  W.  Ballew  ex- 
cepted to  the  charge  of  the  court,  and  requested 
special  charges,  which  exceptions  and  special 
charges  were  refused.  Motions  for  new  trial 
were  filed  by  defendant  Jackson  and  inter- 
vener W.  W.  Ballew,  and  overruled  June  28, 
1919.  Exceptions  duly  taken,  notice  of  appeal 
given,  and  appeal  perfected  to  Court  of  Civil 
Appeals. 

"The  court  gave  a  peremptory  charge  for 
appellees,  and  refused  appellants'  special  charge 
as  follows:  'You  are  instructed  that  an  ab- 
sentee is  presumed  to  be  alive  until  his  death  is 
proved,  and 'there  has  been  no  legal  evidence 
offered  by  plaintiffs  that  J.  C<  Wallace  was 
dead  at  the  time  the  suit  of  J,  T.  Jackson  y.  J. 
C.  Wallace  was  filed  in  February,  1910,  or  at 
date  of  judgment,  March  24,  1911,  and  you  are 
therefore  instructed  to  return  a  verdict  in 
favor  of  J.  T.  Jackson.' " 


Plaintiffs  sued  as  t^irs-of  J.  G.  Wallace 
and  claimed  by  reason  thereof  to  be  the  own- 
ers of  the  land.  Their  petition  shows  that 
there  was  no  necessity  for  an  administra- 
tion, but  prayed  for  an  injunction,  allegtng 
the  death  of  J.  C.  Wallace,  proof  of  which 
was  essential  for  a  recovery  under  the  evi- 
dence, which  was  totally  lacking.  There 
was  testimony  tending  to  show  that  Wallace 
was  alive  within  less  than  seven  years  of 
the  date  of  trial,  and  which  Taised  an  issue 
not  authorizing  the  court  to  assume  that 
death  was  presumed,  and  warranted  a 
charge  to  that  effect.  There  was  evidence 
showing  that  J.  C.  Wallace  was  seen  alive, 
which  required  the  court  to  submit  tliat  is- 
sue to  the  Jury,  and  which  precluded  the 
court  from  ^ving  the  Jury  a  peremptory  in- 
struction to  find  tor  appellees. 

Besides  alleging  that  J.  C.  Wallace  was 
dead  at  the  time  of  the  rendition,  the  petition 
alleged,  In  substance,  that  the  Judgment  had 
become  extinct  when  the  court  reviewed  it. 
The  evidence  does  not  show  definitely  wheth- 
er or  not  the  Judgment  had  become  extinct, 
which,  if  it  had,  can  be  shown  upon  another 
trial  and  can  be  taken  advantage  of.  Boyd 
v.  Ghent,  95  Tex.  46,  64  S.  W.  929. 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  cause  remanded. 
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ANDERSON  BROS.  V.  PARKER  CONST. 
CO.    (No.  554.) 

(Court  of  CiTil  Appeals  of  Texas.    Beaumont. 
June  1,  1920.) 

1.  Arbitration  and  award  «s>64— Award  will  be 
avoided  for  bias  or  IntiinldatioD. 

While  arbitrations  are  favored  in  law,  and 
every  reasonable  intendment  will  be  indulged  in 
to  support  them,  a  showinff  of  frandt  bias,  or 
intimidation  will  avoid  an  award. 

2.  Arbitration  and  award  «=385 (4)— Fairness 
and  intimidation  hold  issues  for  Jury. 

In  a  building  contractor's  action  for  a  bal- 
ance alleged  to  be  due  on  an  award  of  arbitra- 
tion, which  defendants  songht  to  avoid  on  the 
ground  of  unfairness  of  one  of  the  arbitrators 
and  intimidation  towards  the  board  on  the  part 
of  the  plaintiff,  evidence  lield  sufficient  to  re- 
quire the  court  to  submit  the  issues  of  fairness 
and  intimidation  to  the  jury. 

Appeal  from  District  Oourt,  Liberty  Coun- 
ty; 1>.  F.  Singleton,  Judge. 

Action  by  the  Parker  Constmction  Com- 
pany against  Anderson  Bros.  Judgment  for 
plaintiff  on  an  Instructed  verdict,  and  de- 
fendants apx)eal.     Reversed  and   remanded. 

B.  B.  Pickett,  Jr.,  and  C.  H.  Cain,  botb  of 
Liberty,  for  appellants. 

Campbell,  Myer,  Myer  &  Freeman  and 
Steyena  &  Stevena,  all  of  Houston,  for  ap- 
pellee. 

WALKER,  J.    This  suit  was  Instituted  by 
appellee  against  the  appellants  to  recover  the 
balance  due  on  a   house-bulldiag   contract. 
Appellee  specially  pleaded  that  the  difference 
between  it  and  appellants,  by  agreement  of 
all  parties,  had  been  duly  arbitrated,  and  un- 
der the  award  of  the  arbitrators  a  balance 
was  due  them  of  $2,600.35.     Appellants  an- 
swered by  general  denial,  and  by  special  plea 
to  the  effect  that  the  building  was  not  accord- 
ing to  contract,  and  claimed  damages  In  the 
sum  of  about  $5,000.    They  also  admitted  In 
tlieir  plea  that  an  effort  had  been  made  to 
arbitrate  the  dlfferoice  between  them  and  ap- 
pellees ;   that  two  of  the  arbitrators  had  ren- 
da«d  an  award,  but  they  sought  to  avoid  the 
award  on  the  ground  that  it  waa  tainted  with 
fraud,    unfairness,    partiality.    Intimidation, 
and  other  improper  influences.    On  the  con- 
elusion  of  the  testimony,  the  trial  court  in- 
atmcted  a   verdict  for   the  appellees.     The 
only  proposition  submitted  by  appellants  chal- 
l^agea  the  correctness  of  this  ruling. 

Appellants  and  appellee  sought  to  adjust 
tbetr  differences,  growing  out  of  the  conatruc- 
tlon  of  a  brick  storehouse  in  the  town  of 
Oleveland,  by  arbitration.  Appellants  select- 
ed one  arbitrator,  a  Mr.  Isaacks,  the  appel- 
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lees  selected  another  arbitrator,  a  Mr.  Morln, 
and  these  two  selected  a  third,  T.  C.  Edmin- 
ster.  The  arbitrators  held  their  first  meeting 
in  Cleveland.  At  this  time  appellant  Ander- 
son and  his  attorney  appeared  before  them. 
Morln  requested  the  attorney  to  withdraw 
from  the  room,  stating  that  they  did  not  want 
any  attorney  in  the  case.  Edminster  and 
Isaacks  examined  the  roof  of  the  building, 
about  which  complaint  was  made;  but  Moria 
refused  to  do  so,  stating  he  would  take  the 
word  of  the  other  arbitrators  as  to  the  condi- 
tion of  the  roof.  This  meeting  did  not  last 
long.  They  adjourned  and  called  a  second 
meeting  at  Houston.  According  to  the  testl- 
m<Hiy  of  appellants,  their  attorney  went  to 
Houston  on  the  day  of  this  meeting,  and  had" 
an  express  agreement  with  counsel  for  appel- 
lee that  no  attorney  would  appear  before  the 
arbitrators.  After  this  agreement,  counsel 
for  appellants  returned  to  his  home  In  Liber- 
ty. When  the  arbitrators  came  together  for 
this  meeting,  appellant  Anderson,  a  Mr.  Hal- 
comb,  agent  for  the  appellee,  and  the  attorney 
for  the  appellee,  appeared  before  the  board. 
Again,  according  to  am)ellant8'  testimony, 
there  was  an  agreement  between  appellants 
and  appellee  that  they  should  leave  the  board 
and  not  return  until  a  decision  had  been 
reached.  Appellant  Anderson  did  leave,  and 
did  not  return.  Mr.  Isaacks,  one  of  the  ar- 
bitrators, testified  that,  a  short  time  after 
Anderson  left  tbe  room,  Halcomb  and  his  at- 
torney returned  to  tbe  room  and  remained  un- 
til the  board  adjourned.  The  board  met  in 
a  balcony  in  a  storeroom.  Isaacks  stated  that 
Halcomb  and  bis  attorney  were  from  20  to 
100  feet  from  them  during  their  delibera- 
tions; that  after  deliberating  until  11  or  12 
o'clock — that  Is,  near  midnight — the  board 
decided  It  was  not  possible  to  come  to  an 
agreement,  and  adjourned.  Down  in  the 
front  part  of  tbe  store,  Halcomb  came  to 
them  and  asked  them  If  they  had  reached  an 
agreement.  When  he  found  that  no  agree- 
ment had  been  reached,  he  requested  them  to 
make  another  effort,  stating  that  the  matter 
had  been  unadjusted  a  long  time ;  that,  if  he 
was  not  going  to  get  more  than  $1,000  out  of 
the  deal,  he  wanted  to  know  it;  that  he 
wanted  the  matter  closed  up,  and  whatever 
the  board  did  would  be  entirely  satisfactory 
to  him;  that  after  this  assurance  and  on 
this  request  from  Halcomb,  the  board  went 
back  to  the  balcony,  and  after  a  reasonable 
deliberation  reached  an  adjustment  on  every 
Item  in  the  dispute  between  the  parties;  that 
In  the  adjustment  they  allowed  about  $960 
for  the  roof  on  the  building;  that  api>ellant8 
had  a  claim  based  on  a  clause  In  the  con- 
tract allowing  them  $10  a  day  for  delay  in 
construction;  that  he  agreed  with  the  other 
arbitrators  to  waive  this  $10  a  day  Item  on 
condition  that  they  would  agree  with  blm  on 
the  amount  to  be  allowed  for  the  roof;   that 
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Edmlnster,  in  compromising  the  two  items — 
that  is,  the  roof  item  and  the  damages  for 
delay— agreed  to  his  proposition ;  that  Mortn 
said  nothing  either  way;  that  after  the  ad- 
justment was  reached  they  began  dictating  it 
to  a  stenographer,  and,  when  the  roof  item 
was  reached,  Halcomb  and-bis  attorney  vio- 
lently protested  against  the  allowance,  saying 
that  it  was  unjust,  inequitable,  unfair,  and 
illegal;  that  Halcomb  and  liis  attorney  came 
up  to  the  balcony  where  the  arbitrators  were, 
and  entered  into  quite  a  lengthy  discussion 
of  the  matter,  objecting  most  vigorously  to 
wliat  tiad  been  done;  that  he  (Isaacks)  pro- 
tested against  their  interfering  with  the  de- 
liberations of  the  t)oard,  stating  that  they 
-ought  to  get  down  and  out;  that  Mr.  Ander- 
son was  not  there,  and  had  no  attorney  there, 
and  that  their  presence  was  unfair ;  that  tlie 
other  two  arbitrators  refused  to  sustain  liim 
in  liis  protests  as  to  the  presence  of  Ualcomb 
and  his  attorney,  but  permitted  them  to  talce 
part  in  their  deliberations,  and  that  over  his 
protest  the  meeting  again  adjourned;  that 
he  stated  to  them  that  he  didn't  Imow  that  he 
would  have  anything  further  to  do  with  the 
board;  tliat  the  matter  bad  been  fairly  and 
honestly  adjusted,  and  that  there  was  no  ex- 
cuse for  adjourning  the  board  at  that  time. 
Edminster  testified: 

"The  truth .  of  the  matter  is  that,  if  Mr. 
Myer  [the  attorney]  and  -Mr.  Halcomb  bad  not 
interrupted  our  proceedings  and  objected  to 
our  decision,  that  decision  that  we  Iiad  already 
made  would  have  been  signed  by  all  three  of 
the  arljitrators,  and  would  have  been  our  final 
decision." 

The  testimony  farther  shows  tliat  most  of 
the  decision  had  been  reduced  to  writing 
when  Halcomb  and  his  attorney  went  to  the 
balcony. 

Appellee's  version  of  the  facts  is  quite  dif- 
ferent from  the  statement  made  by  Isaacks, 
and  possibly  under  their  statement  no  error 
is  shown ;  but  it  was  the  duty  of  the  jury, 
and  not  of  the  court,  to  pass  on  the  facts  and 
weigh  the  testimony. 

[1,2]  We  recognize  tbat^  "arbitrations  are 
favored  in  law,  and  every  reasonable  intend- 
ment will  be  indulged  in  to  support  them." 
Hill  V.  Walker,  140  S.  W.  1159.  But  a  show- 
ing of  fraud,  mistake,  bias,  undue  influence, 
or  intimidation  will  avoid  an  award  made  by 
them.  In  this  case  the  award  was  made  by 
two  of  the  arbitrators,  Morin  and  Edminster. 
Morin  was  selected  by  the  appellee.  It  la  un- 
disputed in  the  record  that,  the  only  time  an 
attorney  for  the  appellant  appeared  before 
them  as  such  arbitrators,  Morin  refused  to  let 
bim  remain  in  the  room,  and  requested  that 
he  withdraw.  It  is  also  undisputed  that 
when  the  attorney  for  the  appellee  appeared 


before  him  (according  to  the  testimony  of  ap- 
pellants, uninvited)  he  refused  to  request  the 
withdrawal  of  such  attorney,  but  listened  to 
him  and  followed  bis  suggestions  as  to  the 
law  by  which  they  were  to  be  governed.  This 
conduct  on  the  part  of  Morin  was  sufficient  to 
raise  an  issue  of  fact  against  his  fairness  as 
an  arbitrator.  Again,  the  testimony  of  appel- 
lants clearly  shows  improper  conduct  on  the 
part  of  Halcomb  and  his  attorney  after  the 
award  had  been  reached,  of  such  a  nature  as 
to  raise  an  Issue  of  intimidation  on  their  part 
towards  the  board.  When  the  award  was 
Anally  made,  instead  of  allowing  tbe  $960, 
as  was  agreed  to  by  all  three  of  them,  they 
allowed  only  $150,  and  altogether  refused  An- 
derson's claim  for  damages  based  on  the 
clause  of  the  contract  allowing  $10  per  day 
for  delay. 

The  agreement  of  the  arbitrators,  adjusting 
the  differences  between  the  parties,  according 
to  appellants'  testimony,  was  not  only  fair 
and  equitable,  but  was  also  a  lawful  agree- 
ment, and  one  which  the  courts  would  have 
enforced.  Halcomb  and  his  attorney,  in 
their  protest  before  the  board  against  the 
fairness  of  the  award,  failed  to  constdn'  the 
fact  that  the  award  also  included  an  adjust- 
ment of  the  damages  growing  out  of  delay 
in  constructing  the  building.  Notwithstand- 
ing by  their  presence  Halcomb  and  hia  attor- 
ney Iiad  violated  the  agreement  shown  by  ap- 
pellants' testimony,  if  they  had  done  nothing 
more  than  enter  a  formal  protest  to  the 
award,  or  presented  an  argument  on  request 
of  the  board,  we  would  not  be  Inclined  to  bold 
that  their  conduct  raised  an  issue  of  fact 
against  the  award.  But  Isaacks  testified  tliat 
they  intruded  themselves  before  the  board; 
that  they  refused  to  go  down  when  requested ; 
that  they  precipitated  a  very  bitter  discus- 
sion, and  challenged  the  award  as  being  un- 
fair, unjust,  and  inequitable^  and  one  which 
the  courts  would  not  enforce.  So  violent  was 
their  protest  that  the  meeting  broke  up  in  dis- 
order. Two  of  the  arbitrators  refused  to  con- 
clude the  agreement,  and  in  their  final  award 
rendered  a  decision  vastly  different  from  the 
one  which  had  been  honestly  and  fairly 
reached.  The  final  award  was  to  the  pneja- 
dice  of  appellants  in  the  sum  of  about  $800. 
Edminster  testified  that  they  heard  no  new 
evidaice  between  the  second  and  third  meet- 
ings. What,  then,  had  entered  into  the  case, 
causing  this  radical  deduction  in  the  sum  to 
be  allowed  appellants?  Appellants  say  it 
was  fraud,  bias,  prejudice,  and  intimidation. 
In  our  judgment,  the  facts  of  this  case  raise 
this  issue,  and  error  was  committed  in  in- 
structing a  verdict  for  appellees. 

The  judgment  of  the  trial  court  is  reversed, 
and  the  cause  ronanded. 
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to 


1.  Master   and    »ervant    «=3l03(2)— Oaty 
keep  tool  In  oondltlon  defined. 

If  there  was  nothing  to  indicate  to  injured 
section  foreman  that  the  temper  of  a  maul  has 
been  changed  since  it  was  furnisbcit  him,  or 
that  he  knew  the  dangerons  condition  in  which 
it  was  because  not  properly  tempered,  he  was 
not  under  doty  to  send  it  to  the  blacksmith 
shop  to  be  properly  tempered,  as  required  by 
the  railroad's  rules. 

2.  Master  and  servant  «=»I03(2)— Duty  to  fur- 
nish safe  tool  nendaleoable. 

The  duty  of  furnishing  a  safe  and  suitable 
maul  or  sledge  for  use  in  his  work  by  its  sec- 
tion foreman  is  a  nondelegable  duty  of  a  rail- 
road, of  which  it  cannot  relieve  itself  by  charg- 
ing the  foreman  with  its  performance. 

3  Master  and  servant  ®=»286 (7)— Negligence 
la  famishing  'hammer  question  of  fact. 
It  cannot  be  said  as  a  matter  of  law,  with- 
out reference  to  the  use  made  of  it,  that  be- 
cause a  hammer  or  maul  is  9.  simple  appliance 
a  master,  when  furnishing  it  to  his  servant, 
does  not  owe  to  him  the  duty  to  use  ordinary 
care  to  see  it  is  reasonably  suitable  and  safe 
to  use  in  the  work  to  be  done. 

4.  Master  and  servant  «=3286 (7)— Negligence 
in  furnishing  defective  hammer  held  for  Jury. 

In  an  action  for  injuries  to  a  railroad  sec- 
tion foreman,  struck  in  the  eye  by  a  sliver  from 
a  maul  or  hammer,  question  of  negligence  in 
furnishing  such  hammer  held  for  Jury. 

5.  Master  and  servant  •s>2l9(3)— Assumption 
of  risk  of  Injury  from  dofeotlve  hammer  de- 
flaed. 

If  a  railroad  was  negligent  in  furnishing  to 
its  section  foreman  and  his  men  an  untempered 
hammer,  tmsafe  in  the  particular  work,  a  defect 
which,  in  the  exercise  of  ordinary  care,  would 
not  have  eoni«  to  the  foreman's  knowledge,  the 
road  cannot  escape  liability  on  any  theory  the 
foreman  assumed  the  risk. 

6.  Master  and  servant  «=3288(  1 2)— Assump- 
tion of  risk  Jury  question. 

In  an  action  for  injuries  to  a  railroad  sec- 
tion foreman,  when  a  maul  or  hammer  slivered 
and  the  piece  struck  his  eye,  question  of  aia- 
anmed  risk  held  for  jury. 

App«tl  from  District  CJourt,  El  Paso  Coun- 
ty ;   Ballard  Coldwell,  Judge. 

Suit  by  B.  U  Fllnn  against  Walker  D. 
Sines,  Director  General  of  Railroads,  and  the 
£1  Paso  &  Southwestern  Railway  Company 
ot  Arizona.  From,  a  judgment  for  plaintlil 
against  defendant  Director  General,  such 
defendant  appeals.    Affirmed. 


WALTHALL,  J.  This  suit  was  brought 
by  appellee,  Fllnn,  against  appellants,  Walk- 
er D.  HInes,  Director  General  of  Railroads, 
and  the  El  Paso  &  Southwestern  Railway 
Company  of  Arizona,  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  him  while  in  the  employ  of  ap- 
pellants as  a  section  foreman  on  one  of  its 
lines  of  railroad  in  New  Mexico.  The  facts 
are  substantially  without  dispute  and  are  as 
follows: 

On  February  8,  1919,  Walker  D.  Hines 
was  the  Director  General  of  Railroads,  in- 
cluding the  El  Paso  &  Sontbweetern  Railroad 
Company,  and  was  then  operating  the  lines 
of  said  company  in  New  Mexico  in  interstate 
commerce,  and  Flinn  was  section  foreman  on 
the  railroad  at  Victoria,  N.  M.  On  the 
day  named  it  became  necessary  and  a  part 
of  Flinn's  duty  to  repair  a  part  of  the 
railroad  track  and  switch,  and  to  make  the 
repairs  it  was  necessary  for  Flinn  to  cut  or 
remodel  a  tie  plate,  and  in  order  to  do  so 
it  became  necessary  to  use  a  chisel  and  strike 
it  with  a  chisel  hammer  or  sledge;  the 
hammer  having  been  furnished  appellee  and 
other  employes  by  appellant  for  that  pur- 
pose. While  Flinn  was  holding:  the  chisel 
another  of  appellants'  employes  was  strik- 
ing it  with  the  sledge,  and  while  doing  so 
the  sledge  slivered  and  a  piece  of  the  sledge 
flew  .off,  striking  Flinn  in  the  eye,  and  caused 
the  injuries  of  which  he  complains.  The 
negligent  act  assigned  was  that  the  sledge 
furnished  him  was  unsafe  because  it  was 
too  hard,  brittle,  not  properly  tempered,  and 
for  that  reason  when  used  In  striking  on 
another  hard  instrument  it  broke  or  slivered ; 
that  appellants  knew,  or  by  inspection  could 
have  known,  of  the  defective  condition  of 
the  sledge;  and  that  Flinn  was  ignorant  of 
its  condition. 

Appellants  answered  by  general  denial; 
dolled  Fllnn'a  Injury  and  the  extent  of  It 
as  alleged;  alleged  that  the  sledge  or  ham- 
mer was  a  common  and  ordinary  tool,  which, 
if  defective^  its  defects  were  plain  and  ap- 
parent to  Flinn,  and  that  it  was  Flinn's  duty 
to  observe  and  know  of  its  defects  and  not 
to  use  the  sledge  if  it  was  in  the  condition 
as  alleged;  that  if  Flinn  was  injured  same 
was  due  to  ordinary  risks  incident  to  his 
employment,  and  that  Fllnn  assumed  the  - 
risk  of  using  the  sledge  In  the  manner  and 
in  the  condition  it  was  in ;  that  Fllnn  was 
section  foreman,  and  If  any  inspection  of 
the  hammer  was  necessary  to  determine  its 
condition  it  was  his  duty  to  make  the  in- 
spection;   that  appellants'  instructions  con- 
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talned  In  Its  book  of  rales  made  It  Flinn's 
duty  to  keep  all  tools  In  flrst-class  condi- 
tion, and  when  same  needed  repair  to  send 
same  in  to  place  designated  by  the  head  of 
the  department  and  to  make  requisition  for 
a  new  one.  The  case  was  dismissed  as  to 
the  railroad  company,  and  a  verdict  and 
judgment  rendered  against  appellant,  Walker 
D.  Hines. 

Appellant's  Insistence  here  is  that  the  court 
was  in  error  in  refusing  to  i)eremptorily  in- 
struct the  Jury  to  return  a  verdict  for  ap- 
pellant While  the  error  assigned  is  dis- 
cussed under  three  propositions,  they  are  to 
the  effect  that,  where  the  evidence  is  un- 
controverted  and  to  the  effect  that  the  duty 
of  inspection  and  keeping  the  tools  and  ap- 
pliances in  proper  condition  is  on  the  em- 
ploye, the  employ^  complaining  of  injiiry 
by  reason  of  such  tools  being  in  bad  order 
or  condition,  and  this  defect  being  the  prox- 
imate cause  of  the  injury,  such  employ^ 
cannot  recover;  that  where  the  duty  of  in- 
spection is  -Mtb  the  employs  he  is  presumed 
to  know  the  defects,  If  any,  in  the  tools 
which  it  Is  his  duty  to  inspect  and  keep 
In  repair  or  replace  with  new  or  other 
tools,  and  that  under  such  conditions  the 
appellee  assumes  the  rlsK,  as  a  matter  of 
law,  of  using  such  defectlTe  tool.  Without 
stating  all  the  evidence,  we  will  state  briefly 
such  as  seems  relevant  to  the  contention 
made. 

Appellee  testified:  In  his  25  years'  ex- 
perience he  had  occasion  to  handle  mauls 
and  chisels  of  that  character;  from  his  ex- 
perience, when  a  tool  has  been  broken  be 
can  Judge  whether  or  not  it  is  properly 
made;  had  had  the  maul  on  the  hand'  car 
before  the  accident  and  used  it ;  it  was  -a. 
tool  they  used  right  along,  but  he  never  had 
any  occasion  to  make  a  special  examination 
of  It;  said: 

"It  was  my  duty  and  I  did  inspect  tools  and 
keep  them  in  good  shape  as  near  as  I  could. 
*  *  *  As  to  whether  I  stated  a  while  ago 
that  I  had  not  inspected  this  hammer,  I  took 
it  for  granted  it  was  a  good  maul  because  there 
were  no  defects.  Yes;  I  looked  at  the  maul; 
it  looked  perfectly  good  as  far  aa  ,1  was  con- 
cerned." 

Wdch  testified:  Was  road  master;  was 
familiar  with  the  duties  of  section  foreman ; 
the  foreman  is  responsible  for  his  tools ;  is 
supposed  to  know  his  tools  are  safe;  quoted 
rule  280,  which  reads: 

"Employes  must  keep  their  tools  in  first-class 
condition.  When  needing  repair,  they  must  be 
sent  to  the  place  designated  by  the  head  of  the 
department.  When  a  tool  is  no  longer  service- 
able, the  foreman  must  make  requisition  for  a 
new  one  and  send  the  old  one  to  the  place  des- 


ignated by  the  head  of  the  department.** 
"When  to^s  break  or  wgwt  ont,  the  sectioii 

foreman  sends  them  to  the  blacksmith  to  tie 
fixed,  and  it  is  the  daty  of  the  blacksmith  to 
properly  temper  the  tools.  When  a  tool  la  too 
brittle  it  is  liable  to  break.  When  a  tool  ia 
properly  tempered  it  will  mash  instead  of 
break.  Flinn  made  no  requisition  for  new  tools, 
manls,  or  chisel.  If  a  tool  is  not  serviceable 
Flinn  is  supposed  to  order  a  new  one.  He  ia 
supposed  to  do  so  only  when  they  are  battered 
or  broken.  When  a  tool  shows  to  have  been 
chipped  off,  that  is  an  indication  that  sometbinx 
is  wrong  and  it  should  be  sent  in." 


Paul  Flinn,  son  of  appellee,  testified: 

"My  father  was  holding  the  chisel   so  the 
Mexican  could  cut  the  end  of  the  tie  plate  off. 

*  *  *  1  examined  the  chisel  manl  after  the 
acddput  occurred.  On  the  face  of  the  maul  and 
the  side  it  was  all  chipped  off.  Ctiipped  off  1%" 
on  the  face,  and  about  1^"  upon  the  side  of 
the  maul.  I  didn't  find  any  other  slivers  around 
there.  *  *  *  This  maul  was  chipped  around 
the  edge  of  the  face  and  off  the  side.  As  to 
how  many  places  I  noticed  this  chU*,  on  the  oth- 
er ride  of  the  maul  there  was  maybe  two  small 
ones,  and  on  the  other  side  of  the  maul  it  was 
perfectly  good.  •  •  •  I  didn't  see  it  break. 
but  I  was  using  it  just  a  few  minutes  before. 
This  new  break  I  have  referred  to  was  a  large 
chip  off  one  side.  It  was  a  place  about  1%" 
around  the  side  of  the  face  of  the  maul  and 
1%"  up  the  side.  The  large  chip  off  showed  to 
be  a  new  break.  There  were  some  small  old 
chips  off  the  opposite  side;  they  had  broken 
some  time  previous  to  that.  Showed  to  be  an 
old  break.  I  do  not  know  the  exact  time  my 
father  bad  been  foreman  at  that  place;  I  think 
about  three  or  four  months,  maybe  two  months. 

*  *  *  He  had  been  using  the  tools  all  the 
time  he  had  been  there." 


[1, 2]  It  seons  to  us  that  the  extent  of  the 
duty  appellee  assumed  in  looking  after  the 
safe  condition  of  the  maul  or  hammer  Is 
well  stated  in  the  rule  above  quoted.  He 
was  to  keep  the  tool  In  flrst-class  condition ; 
when  it  needed  r^air  he  was  to  send  It  to 
the  place  where  it  was  to  be  repaired;  tlie 
witness  Welch  added  to  the  rule  that  when 
it  was  not  in  pTopev  temper  he  was  to  send 
it  to  the  blacksmith.  The  maul  seems  not 
to  have  had  the  proper  temper,  and  tor  that 
reason.  Instead  of  mashing  whfen  uaed,  it 
splintered  when  struck  on  the  steel  or  iron 
plate.  The  evidence  does  not  disdose  that 
when  the  accident  happened  the  maul  was 
in  a  temper  different  from  what  it  was  when 
it  was  furnished  Flinn.  If  there  was  noth- 
ing to  indicate  to  Flinn  that  the  temper 
of  the  maul  for  some  reason  had  been  diang- 
ed  since  it  had  been  furnished  to  him,  or 
that  he  knew  the  dangerous  cxwdltlon  In 
which  it  was  because  not  in  proper  temper, 
we  can,  see  no  reason  why  he  should  send 
it  to  the  blacksmith  shop  to  be  properly 
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tempered.  The  duty  of  fnrnisblng  a  safe 
and, suitable  maul  la  one,  we  think,  of  the 
nondelegable  duties  of  the  master  of  which 
he  cannot  relieve  himself  by  charging  his 
servant  with  its  performance.  It  is  a  per- 
sonal obligation  the  master  owes  to  the  serv- 
ant. Gulf,  etc.,  Ry.  Co.  v.  Johnson,  1  Tex. 
Civ.  App.  103,  20  S.  Wi  1123;  Railway  Co. 
V.  Pope,  43  Tex.  Civ.  App.  616,  97  S.  W. 
634. 

[3]  It  cannot  be  said,  as  a  matter  of  law, 
without  reference  to  the  use  to  be  made 
of  it,  that  because  a  hammer  or  maul  is  a 
common  and  simple  appliance  the  master, 
when  furnishing  it  to  his  servant  for  use  in 
the  discharge  of  his  duties  as  such,  does 
not  owe  to  him  the  duty  to  use  ordinary 
care  to  see  that  it  Is  reasonably  suitable  and 
safe  for  the  servant's  use  in  the  service  to 
be  performed^  by  Urn.  If  the  hammer  was 
to  be  used  in  a  service  not  requiring  a  proper 
tonper,  it  might  be  said  tliat  the  master 
was  not  lacking  in  care  in  fumishlsg  one 
not  properly  tempered;  but  we  think  it 
should  not  be  so  said  as  a  matter  of  law 
when  the  use  to  be  made  of  It  required  a 
proper  temper  when  struck  against  a  steel 
or  iron  plate  to  prevent  it  from  being  a 
dangerous  Instrumeut    Houston  &  T.  0.  Ry. 


Co.  V.  Patrick,  BO  Tex.  Civ.  App.  491,  109 
S.  W.  1097. 

[4-1]  We  are  of  the  opinion  that  the  cir- 
cumstances of  this  case,  as  disclosed  by  the 
evidence,  were  such  as  to  have  a  jury  de- 
termine the  question  of  negligence  vel  non 
of  the  appellant  upon  a  consideration  of  all 
the  facts.  The  question  of  assumed  risk 
depends  upon  the  same  considerations.  As 
said  by  the  Supreme  Court  in  Drake  v.  San 
Antonio  &  A.  P.  Ry.  Co.,  99  Tex.  240,  89 
S.  W.  407,  in  furnishing  a  tool  of  any  kind, 
the  master  Is  bound  to  use  ordinary  care 
for  the  safety  of  the  servant  who  uses  it. 
If  there  was  negligence  on  the  part  of  ap- 
pellant In  furnishing  the  hammer  which,  be- 
cause of  Its  unfitness  for  the  use  to  which 
it  was  to  be  put,  exposed  Fllnn  to  a  danger 
which  In  the  exercise  of  ordinary  care  in 
doing  his  work  would  not  have  been  brought 
to  his  knowledge,  be  cannot  be  held  to  have 
assumed  the  risk  resulting  from  his.  employ- 
er's negligence.  We  have  reached  the  con- 
clusion that  the  Issues  of  negligence  and 
assumed  risk  under  all  the  circumstances 
and  facts  shown  were  for  the  Jury  to  de- 
termine, and  that  the  trial  court  was  not 
in  error  in  refusing  to  give  the  poemptory 
instruction  requested. 

The  case  is  aflbmed. 
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MASSEY  at  al.  v.  ALLEN  et  al.    (No.  8322.) 

(Court  ot  Civil  Appeals  of  Texas.    Dallas. 

May   1,  1920.    Rehearing  Denied 

June  19,  1920.) 

r.  wills  «s>94  —  Easeatlala  of  laatrament 
stated. 

Under  Vernon's  Sayles'  Ann.  CIt.  St.  1914, 
art  7867,  erery  will,  except  when  ■  wholly  in 
the  handwriting  of  testator,  must  be  in  writing 
and  signed  by  testator,  or  by  another  at  his 
direction  and  in  his  presence,  and  attested  by 
two  or  more  credible  witnesses  above  the  age 
of  14  years,  by  subscribing  their  names  thereto 
in  presence  of  testator. 

2.  Wills  «=3293(l)— Evldesoa  otbsr  than  that 
prasoribsd  by  statuts  may  be  resetted  to  for 
probate. 

While  the  method  of  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  3267,  is  the  preUmi- 
nary  rule  for  proving  wills,  other  evidence  may 
be  resorted  to,  both  in  lieu  of  the  statutory 
method  and  to  supply  lapses  of  memory  on 
the  part  of  the  subscribing  witnesses. 

3.  Wills  <&=3302(l)— Evldsnoe  held  Insufllclest 
to  prove  due  executlos. 

In  proceedings  to  probate  a  will,  evidence 
fteld  insufficient,  under  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art.  3267,  to  prove  execution  in 
compliance   with  article  7867. 

4.  Wills  «=9l65(l)— Declarations  of  testator 
Inadmlssibis,  except  en  Issue  of  undue  Influ- 
ence. 

Though  declarations  of  testator  that  he 
has  made  his  will  are  not  admissible,  either  on 
issue  of  execution  or  attestation,  where  it  is 
alleged  by  contestants  that  proponents  have 
exercised  undue  influence,  such  declarations, 
made  within  a  reasonable  period  from  execu- 
tion, are  admissible  to  show  testator's  state 
of  mind  and  effect  of  such  influence  thereon. 

5.  Wills  «=ae22— Declarations  of  testator  Ib- 
admissible  In  rabuttal. 

In  proceedings  to  probate  a  will,  testimony 
of  a  devisee  as  to  certain  declarations  of  tes- 
tator tending  to  show  the  will  offered  was  the 
will  he  intended  to  make,  such  witness  being 
called  by  proponents  in  rebuttal,  should  have 
been  excluded. 

6.  Evidence  e=>  155(1)  —  Admlssios  of  Illegal 
evidence  does  not  authorize  similar  evidence 
for  adversary. 

The  admission  of  illegal  evidence  on  the 
part  of  one  of  the  parties  will  not  authorize 
his  adversary  to  introduce  similar  illegal  evi- 
dence in  rebuttal,  when  excepted  to. 

7.  Appoal  aad  error  «=3l050(l)— Tsstimony 
harmless,  where  party  does  not  object  to  like 
testimony. 

Where  an  objecting  party  permits  like  tes- 
timony to  be  introduced  without  objection,  that 
admitted  over  his  objection  will  be  held  harm- 
less. 


Appeal  from  District  Court,  Van  Zandt 
County;  Joel  B.  Bond,  Judge. 

Application  to  probate  the  will  of  W.  1, 
Allen  by  John  Allen  and  others,  contested  by 
R.  R.  Massey  and  others.  From  judgment 
admitting  the  will  to  probate,  contestants 
appeaL  Judgment  reversed,  and  cause  re- 
manded. 

Muse  &  Muse,  of  Dallas,  and  Simpson, 
Lasseter  ft  Gentry,  of  Tyler,  for  appellants. 

Wynne,  Wynne  &  Gilmore,  of  Wills  Point, 
and  Stanford  &  Sanders,  of  Canton,  for  ap- 
pellees. 

RASBURT,  J.  Appellants  in  the  coort  tie- 
low  contested  the  application  to  probate  the 
will  of  W.  J.  Allen,  and  the  appeal  is  firom 
the  judgment  of  the  court,  entered  upon  spe- 
cial verdict  of  the  jury,  admitUng  it  to  pro- 
bate. By  requested  peremptory  instraction  in 
the  court  below  before  verdict,  and  in  various 
ways  thereafter,  appellants  challenged  tlie 
sufficiency  of  the  evidence  to  warrant  tlie  pro- 
bate of  the  will  and  as  a  consequence  the  sub- 
mission of  the  case  to  the  jury.  In  our  opin- 
ion the  contention  must  be  sustained.  We 
will  not  attempt  to  follow  appellants'  method 
of  presenting  the  issue^  but,  in  lieu  thereof, 
state  the  reasons  why,  in  our  <9lnIoii.  the 
evidence  does  not  sni^wrt  the  findings  of  tbe 
jury,  which,  aside  from  the  issue  of  fraud 
and  undue  influence,  were  in  substance  that 
N.  A.  Matthews  and  K.  F.  Williams,  sabecrit>- 
ing  witnesses  to  the  will,  signed  same  in  the 
presence  of  W.  J.  Allen,  the  testator. 

[1]  To  properly  understand  our  conclusion. 
it  will  be  of  assistance  to  recall  that  every 
will,  except  when  wholly  in  the  bandwritiiig 
ot  the  testator,  to  ^ave  effect  as  such,  must 
be  in  writing  and  signed  by  the  testator,  or 
by  another  at  his  direction  and  in  his  pres- 
ence, and  attested  by  two  or  more  credible 
witnesses  above  the  age  of  14  years  by  sub- 
scribing their  names  thereto  in  the  presaice 
of  the  testator.  Article  7857,  Vernon's 
Sayles'  Civ.  Sta.ts.  That  the  essentials  re- 
quired by  the  article  cited  to  constitute  a 
will,  when  not  wholly  In  the  handwriting  of 
tbe  testator,  concurred,  are  to  be  shown  pri- 
marily (1)  by  the  written  affidavit  of  one  of 
the  witnesses,  taken  and  BUbscril)ed  in  open 
court,  or  by  their  depositions  if  they  are  non- 
residents of  the  county  or  unable  to  attcaid 
court;  or  (2)  if  none  of  the  witnesses  are 
living,  then  by  proof  of  the  handwriting  of 
the  testator  and  the  attesting  witnesses  by 
affidavit  taken  in  open  court  or  by  deposi- 
Uons.  Article  3267,  Id.  It  has  been  decided 
that  In  the  cases  first  enumerated — that  is, 
when  tbe  will  is  proven  by  the  affidavit  of 
one  of  the  attesting  witnesses — "the  cle»r 
inference  is  that  it  [tbe  affidavit]  must  con- 
tain such  [factsj  as  are  necessary  to  concur 


A=3For  oUter  oases  ie«  same  topic  and  KEY-NUMBER  In  sU  Key-Numbered  Dtgesti  and  Indexw 


Digitized  by  LjOOQ IC 


Tex.)  MASSET 

(232 

for  the  due  ezecatioD  of  the  wlH."  Tynan  v. 
Paschall,  27  Tex.  286-299  (84  Am.  Dee.  619). 
The  facts  which  most  concur  are  those  things 
enumerated  In  article  7857,  supra,  as  the  req- 
uisites for  a  will,  as  that  it  was  signed  by  the 
testator,  or  by  another  at  his  direction  and 
In  his  presence,  and  attested  by  two  or  more 
credible  witnesses  above  the  age  of  14  years, 
by  subscribing  their  names  in  the  presence  of 
the  testator.  Concerning  proof  of  the  will 
In  the  cases  last  enumerated,  it  was  decided 
In  the  same  case  that,  when  the  direct  testi- 
mony of  one  or  more  of  the  subscribing  wlt- 


"cannot  be  had,  the  statute  also  prescribes 
that  it  may  be  probated  on  proof  by  two  wit- 
nesses of  tlie  handwriting  of  the  subscribing 
witnesses,  and  also  of  the  testator,  if  he  was 
able  to  write.  When  ttiis  character  of  tes- 
timony can  be  resorted  to,  the  statute  indicates 
all  that  it  is  necessary  to  establish  by  the  wit- 
nesses." 


[2,  S]  In  short,  when  such  proof  is  allow- 
able, and  it  is  allowable  wlieu  that  first  re- 
quired cannot  be  secured,  the  will  may  be 
probated  on  proof  by  two  witnesses  of  the 
handwriting  of  the  testator  and  the  subscrib- 
ing witnesses.  Further,  while  the  statutory 
method  Is  the  primary  rule  for  proving  wills, 
'  other  evidence  may  be  resorted  to,  both  in 
lieu  of  the  statutory  method  and  to  supply 
lapse  of  memory  on  the  part  of  the  subscrib- 
ing witnesses.  Tynan  v.  Paschall,  supra. 
What,  then,  does  the  evidence  disclose  In  that 
respect?  The  facts  deducible  from  the  testi- 
mony on  that  issue,  as  contained  in  appellees' 
brief,  which  we  assume  to  be  all  the  testi- 
mony, are  these: 

T,  J.  McKaln,  at  the  request  of  W.  J.  Allen, 
the  testator,  wrote  the  instrument  tendered 
for  probate  and  witnessed  by  R.  F.  Williams 
and  N.  A.  Matthews  in  his  oSlce  in  Wills 
Point  at  the  dictation  and  In  the  presence  of 
Allen.  When  completed  McKaln  read  the  in- 
strument to  Allen,  and  at  his  request  signed 
Allen's  name  thereto;  Allen  making  his 
"mark"  to  indicate  such  signature  was  his. 
After  signing  the  will  in  the  manner  indicat- 
ed, McKaln  advised  Allen  that  two  witnesses 
were  required  to  the  will,  whereupon  Allen 
left  McKain's  oldce  to  procure  the  witnesses. 
Accordiqg  to  McKain's  "t>est  recollection," 
the  witnesses  signed  as  such  in  his  ofUce; 
Williams  being  accompanied  to  bis  oflice  for 
that  purpose  by  Allen.  The  signature,  "N.  A. 
Matthews,"  signed  to  the  Instrument  offered 
as  Allen's  will  as  a  witness,  was  shown  by 
those  qualified  to  know  to  be  the  genuine  sig- 
nature of  N,  A.  Matthews,  who  was  dead,  and 
who  was  over  21  years  of  age  at  the  time  he 
signed  same.  B.  F.  Williams,  the  other  wit- 
ness to  the  will,  testified  to  the  genuineness 
of  his  signature,  and  that  he  was  over  21 
years  of  age  when  he  signed  it    The  only 
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other  fact  he  ranembered  In  connection  wit|i 
the  matter  was  that  Allen  requested  him  to 
go  to  McKain's  office  and  sign  a  document, 
whldi  he  understood  to  be  Allen's  will.  Oth- 
erwise his  iliemory  had  lapsed.  He  could  not 
recall  whether  Allen  or  any  one  else  was  pres- 
«it  when  he  signed  the  will.  He  also  testi- 
fied that  Matthews  was  dead  and  over  21 
years  of  age  at  the  time  he  signed  the  in- 
strumenL 

It  was  also  shown  that  Allen,  the  testator, 
while  Illiterate,  was  intelligent  and  a  person 
of  strong  and  determined  character,  accom- 
panied by  testimony  of  certain  declarations 
of  Allen,  subsequent  to  making  the  will  and 
prior  to  his  death,  the  tendency  of  which  was 
to  show  that  he  intended  to  dispose  of  Ills 
property  in  the  manner  provided  In  the  will. 
Typical  of  these  declarations  was  the  state- 
ment to  William  Pilley  that  some  of  his  chil- 
dren had  not  "treated  him  right,"  and  that 
he  bad  given  his  property  to  his  son  Jolm, 
and  left  his  grandchildren  ^00  each,  and  bad 
made  a  will  accordingly;  the  declaration  to 
Henry  Qilchrist  In  his  last  illness,  when  he 
learned  that  his  cash  at  bank  was  in  excess 
of  what  he  expected,  "that  Johu  was  going 
to  get  that  money";  i^e  statement  to  Jim 
Wilson  that  his  son  John  would  be  manager 
of  his  property  after  his  death.  To  Dick  Sin- 
clair he  declared  that  he  had  made  a  will,  so 
tbfit  none  of  the  children  would  get  anything, 
except  John,  and,  when  reminded  that  wills 
are  often  "broken,"  declared,  "By  God,  I  was 
present  when  this  one  was  made."  Declara- 
tions of  like  character  were  made  to  W.  M. 
Massey,  J.  A.  Vance^  John  Henry  Jackson, 
and  Andy  Hawkins. 

Such  are  the  facts,  and  from  them  It  ap- 
pears, if  the  rule  prescribed  first  by  the  stat- 
ute is  applied,  that  the  only  showing  made 
by  Williams,  the  living  subscribing  witness, 
is  that  he  signed  It,  which  Is  insufficient  On 
the  other  hand,  if  it  be  conceded  that  the 
next  rule  prescribed  applies  when  one  of  the 
witnesses  survives  the  testator,  notwithstand- 
ing the  statute  declares  it  applies  when  all 
witnesses  are  dead,  the  showing  in  that  re- 
spect la  also  insufficient  since,  while  the  stat- 
ute requires  the  handwriting  of  the  testator 
and  the  witnesses  to  be  proven  by  two  wit- 
nesses, as  matter  of  fa.ct  McKaln  only  testi- 
fied to  the  testator's  handwriting  and  that 
of  Matthews,  and  Williams  to  his  own.  In 
short  one  witness  only  identified  each  signa- 
ture, while  to  admit  the  will  to  probate  two 
witnesses  must  identifs  each  signature. 

It  is  also  apparent,  from  the  facts  we  have 
recited,  that  the  execution  of  the  will  was  not 
otherwise  proven,  as  it  is  said  In  the  case  so 
often  cited  herein  may  be  done,  when  the' 
primary  rule  cannot  be  complied  with.  If 
less  witnesses  are  required  to  prove  the  will, 
when'  it  cannot  be  done  by  the  affidavits  of 
tbe  subscribing  witnesses,  it  is  none  the  less 
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certain  that  every  essential  required  must  be 
shown  In  some  way,  and  In  that  respect  tlie 
proof  also  fails;  for,  while  It  was  shown 
that  Allen  signed,  and  that  Williams  and 
Matthews  subscribed  as  witnesses,  and  that 
both  were  over  the  age  of  14  years,  there  la 
no  showing  that  both  or  either  signed  as 
witnesses  in  the  presence  of  the  testator. 

It  is  true  that  the  declarations  of  the  testa- 
tor which  we  have  recited  were  shown,  and 
that  they  tend  to  prove  tliat  Allen  believed  he 
had  executed  a  will.  In  the  only  case  cited 
In  this  opinion  it  was  said  concerning  such 
declarations: 

"Nor  will  the  dedarations  and  acts  of  a  par- 
ty, indieatins  a  belief  that  he  has  a  will,  add 
but  little,  if  any,  strength  to  the  other  testi- 
mony adduced  to  prove  its  due  execution." 

The  tacts  In  the  case  at  bar  Illustrate  the 
force  of  the  argument,  for,  while  Allen's  dec^ 
laratlons  clearly  Indicate  the  disposition  he 
desired  to  malce  of  his  property,  they  have 
no  tendency  whatever  to  prove  that  the  wit- 
nesses signed  the  will  in  his  presence. 

The  case  of  Hopf  v.  State,  72  Tex.  281,  10 
S.  W.  689,  is  not,  ^our  opinion,  one  that 
presents  facts  parallel  to  those  in  the  case 
at  bar.  There  not  only  was  the  genuine  sig- 
nature of  Neiman,  tne  testator,  shown,  bat  It 
was  also  shown  by  Bumpas,  one  of  the  wit- 
nesses, that  he  signed  In  Nelman's  presence. 
It  was  further  shown  by  one  Toblon  that  Nei- 
man in  his  presence  requested  Schul,  the 
other  subscribing  witness,  to  sign  what  Nei- 
man saiu  was  his  will,  and  that  Schul  did, 
as  requested,  sign  such  paper.  Such  facts 
clearly  support  the  inference,  not  that  the 
witnesses  signed  In  the  presence  of  the  testa- 
tor, for  that  was  shown  directly,  but  that 
the  paper  Schul  signed  was  the  will.  In  the 
case  at  bar,  however,  there  Is  nothing  that 
such  an  Inference  could  be  founded  on,  since 
the  evidence  only  discloses  the  naked  fact 
that  the  witnesses  signed  the  instrument 

[4]  Complaint  is  made  of  the  admission  In 
evidence  of  the  declarations  of  the  testator 
heretofore  recited,  om  the  ground  that  they 


prove  neither  the  execution  nor  the  attesta- 
tion of  the  will.  So  stated,  the  contention  is 
correct  However,  it  was  alleged  by  appel- 
lants that  appellees  had  exercised  undue  inr 
fluence  upon  the  testator  to  Induce  the  execu- 
tion of  the  will.  Wheal  that  Issue  is  In  the 
case,  and  the  issue  independently  proved, 
sucn  declarations  in  turn  become  admissible, 
when  made  within  a  reasonable  period  from 
the  date  of  the  execution  of  the  will,  for  the 
purpose  of  showing  the  testator's  state  of 
mind  and  the  effect  of  such  Influence  thereon. 
Scott  V.  Townaend,  106  Tex.  322.  166  S.  W. 
113& 

[t-7]  Amanda  Glldden,  a  devisee  In  the 
will,  was  permitted  over  the  objections  of  ap- 
pellants, In  rebuttal,  to  testify  to  certain  dec- 
larations of  the  testator,  tending  to  show 
that  the  will  offered  was  the  will  he  intended 
to  make,  being  called  as  a  witness  by  appel- 
lees, the  proponents.  The  testimony  should 
have  been  excluded.  Leahy  v.  Timon  (Supi) 
21S  S..  W.  951.  It  appears,  however,  from 
the  record,  that  appellants  were  permitted 
by  the  court,  over  objections,  to  Introduce 
similar  Illegal  testimony  favorable  to  tbem. 
That  fact  Is  urged  as  Justification  for  admit- 
ting the  testimony  of  Mrs.  GUdden.  It  Is  tbe 
rule  that  the  admission  of  Illegal  evidence 
on  the  part  of  one  of  the  parties  will  not  an- 
Qiorlze  his  adversary  to  introduce  similar  11-^ 
legal  evldmce  In  rebuttal,  when  objected  ta' 
Dolson  V.  De  Ganahl,  70  Tex.  620,  8  S.  W. 
321;  Shiner  v.  Abbey.  77  Tex.  1,  13  S.  W.  613. 
The  contention  is  not.  In  our  opinion,  within 
the  rule  that  holds  that,  where  the  objecting 
party  permits  lllve  testimony  to  be  Introduced 
without  objection,  that  admitted. over  his  ob- 
jections will  be  held  harmless.  Appellants 
did  not  permit  similar  testimony  to  be  Intro- 
duced by  appellees.  What  really  transi^red 
was  that  appellees  permitted  {ippellants  to 
Introduce  ill^al  testimony  fiivorable  to  tfaem. 
and  then  sought  to  rebut  Its  effect  by  contra- 
dictory illegal  evidence; 

Because  o^  the  errors  pointed  out,  it  be- 
comes our  duty  to  reverse  the  Judgmoit  and 
remand  the  cause  for  another  trial,  consistent 
with  the  views  berein  expressed. 
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etc.  Tbe  lease  was  for  the  term  of  five  years 
from  date,  and  as  much  longer  as  gas,  oil,  etc., 
jvas  produced  In  paying  quantities,  yielding  to 
the  lessors  one-eighth  of  all  the  oil  produced, 
delivered  free  of  expense  into  the  tanks  or 
pipe  lines  to  the  lessors'  credit.  The  contract 
contains  these  further  provisions: 


1.  Trial  ^=3192— Court  did  not  err  In  assum- 
ing admitted  fact  that  defendant  was  as- 
signee of  oil  lease. 

Where  petition  to  cancel  an  oil  lease  alleged 
that  certain  defendants  claimed  an  interest  in 
the  land  under  a  sale  or  transfer,  proof  by 
such  persons  of  a  formal  transfer  was  rendered 
unnecessary,  in  view  of  further  fact  that  the 
plaintiff  testified  he  received  checks  from  such 
persons  to  cover  rentals,  and  there  was  no  er- 
ror on  part  of  court  in  assuming  as  an  admit- 
ted fact  that  such  persons  were  in  privity  with 
tbe  lessee  as  assignees  of  his  interest. 

2.  MlHM  and  minerals  «=»79  (4)— Payment  of 
rMtat  tfy  one  of  two  assignees  of  oil  lease 
payment  for  both. 

Where  $20  was  payable  quarterly  as  rental 
on  an  oil  lease  assigned  by  lessee  to  two  per- 
sons,' and  each  of  the  assignees  gave  lessee  a 
check  for  $20  to  cover  the  rental  of  his  un- 
divided interest  and  one  of  the  checks  was  dis- 
honored, there  was  no  default  by  the  assignees 
of  the  lease;  the  assignees  filing  a  joint  answer 
in  an  action  by  the  lessor  to  cancel  tbe  lease, 
it  being  immaterial  to  a  lessor  as  to  who  pays 
rentals  due. 

3.  Mines  and  minerals  <S=379(I)— Aooeptanoe 
of  4|uarterly  rentals  suffloient  consideration 
for  optional  privileges  In  oil  lease. 

Acceptance  of  rentals  provided  for  in  an 
oil  lease  on  failure  of  lessee  to  drill  a  well  con- 
stituted a  sufficient  consideration  for  the  op- 
tional privileges  granted,  and  made  the  con- 
tract, which  originally  had  only  a  nominal  con- 
•ideration  of  $1,  valid. 

Appeal  from  District  C!ourt,  Eastland  Coun- 
ty ;  Joe  Burkett,  Judge. 

Action  by  J.  N.  Broyles  and  wife  against 
B.  F.  Giiman  and  others.  Judgment  for  de- 
tendanta,  and  plaintlfls  appeal.    Affirmed. 

B.  W.  Patterson,  of  Cisco,  and  Alexander  & 
Baldwin,  of  Ft  Worth,  for  appellants. 
J.  J.  Butts,  of  Cisco,  for  appellees. 

BIGGINS,  J.  On  Blay  22,  1016,  J.  N. 
Broyles  and  wife,  lessors,  leased  to  R.  F.  Gil- 
man,  lessee,  320  acres  of  land  situate  in  East- 
land county.  The  material  portions  of  the 
lease  contract  are  as  follows: 

Tbe  lessors;  In  consideration  of  $1  paid, 
granted,  demised,  and  let  unto  the  lessee  all 
tbe  oil,  gas,  etc,  in  and  under  tbe  land,  to- 
gether wltb  tbe  exdnsive  right  unto  tbe 
lessee  to  operate,  drill  for,  and  mine  said  oil, 
gas,  etc.,  and  to  lay  and  maintain  pipe  lines. 


"Lessees  agree  to  commence  a  well  on  said 
premises  within  one  year  from  the  date 
hereof,  or  pay  lessor  25  cents  an  acre  per 
annum,  payable  quarterly  in  advance  from  tbe 
22d  day  of  May,  1917,  until  said  well  is  com- 
menced or  this  lease  surrendered,  which  sur- 
render is  made  complete  and  binding  upon 
failure  of  lessee  to  make  such  payment.  And 
the  drilling  of  such  well  shall  be  full  considera- 
tion to  lessor  for  grant  hereby  made  to  lessee, 
with  exclusive  right  to  drill  one  or  more  addi- 
tional wells  on  the  premises  during  the  exist- 
ence of  the  lease.    *    *    • 

"The  above  rental  shall  be  paid  lessor  in  per- 
son or  by  check  deposited  in  post  office,  directed 
to  J.  N.  Broyles,  Nimrod,  Texas.  And  it  is 
further  agreed  that  upon  the  payment  of  one 
dollar  lessee  sliall  have  the  right  to  surrender 
this  lease,  and  thereafter  shall  be  released  and 
discharged  from  all  payments,  obligations,  cove- 
nants, and  conditions  herein  contained,  where- 
upon this  lease  shall  be  null  and  void,  and  that 
all  conditions,  terms,  and  limitation»  between 
the  parties  hereto  shall  extend  to  their  heirs, 
personal  representatives,  and  assigns." 


The  form  of  this  contract  is  tbe  same  as 
that  construed  by  the  Ft.  Worth  Court  of 
Civil  Appeals  In  tbe  recent  case  of  Hitson  v. 
Giiman,  220  S.  W.  140,  not  yet  [officially]  re- 
ported. 

On  September  26,  1918,  Broyles  and  wife 
filed  this  suit  against  Oilman,  Frances  Ruben, 
and  A.  L.  Cohen  to  cancel  and  set  aside  the 
above-described  contract  In  tbe  petition  it  was 
alleged  that  the  defendants  Ruben  and  Cohen 
claimed  some  interest  in  the  land  through  or 
under  some  kind  of  sale  or  transfer  from  Gil- 
man  ;  that  the  contract  gave  Giiman  no  right 
to  sell  or  transfer,  but.  If  he  bad  such  right, 
then  such  assignees  acquired  their  interest 
subject  to  the  burdens,  conditions,  defenses, 
and  limitations  contained  in  the  lease.  The 
defendants  Ruben  and  Cohen  filed  a  joint  an- 
swer, setting  up  that  they  were  the  assignees 
of  Giiman,  and  urging  various  defenses  which 
it  is  not  necessary  now  to  mention.  Upon 
trial  before  a  jury  a  peremptory  Instruction 
was  given  in  favor  of  the  defendants.  In  ac- 
cordance wherewith  verdict  was  returned  and 
judgment  rendered.  Error  is  assigned  to  the 
action  of  the  court  in  giving  the  peremptory 
instruction ;  various  propositions  being  urged 
why  It  was  erroneously  given. 

[1]  By  the  third  proposition  it  Is  urged  that 
the  giving  of  the  peremptory  charge  was  im- 
proper, because  there  was  no  evidence  to 
show  that  defendants  Cohen  and  Ruben  were 
legal  assignees  of  Oilman,  or  owners  of  the- 
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leasehold  interest  In  the  land,  and,  since  Oil- 
man had  disclaimed,  there  was  no  evidence 
upon  which  the  peremptory  charge  could  be 
based.  It  is  true  there  was  no  direct  evidence 
c^ered  of  an  assignment  by  Oilman  to  Ruben 
and  Cohen,  but  plaintiff's  petiti<«  alleged  that 
Ruben  and  Cohen  claimed  an  Interest  in  the 
land  under  a  sale  or  transfer  from  Oilman^ 
and  the  allegations  of  the  petition  thus  plac- 
ed those  defendants  in  privity  with  Oilman 
under  the  lease  contract,  and  proof  by  said 
defendants  of  a  formal  transfer  from  Oilman 
was  thus  rendered  unnecessary,  in  view  of 
these  allegatlms  and  the  further  fact  that 
the  plaintiff,  J.  N.  Broyles,  upon  the  stand 
testified  that  in  May,  1918,  he  received  checks 
from  Ruben  and  Cohen  to  cover  the  rental 
installment  due  May  22,  1918,  and  that  these 
two  parties  had  paid  the  rental  installment 
at  the  previous  quarter.  His  testimony  clear- 
ly shows  that  he  recognized  Ruben  and  Coh- 
en as  being  assignees  of  Oilman,  and  It  is 
quite  evident  from  the  record  that  upon  the 
trial  no  question  was  raised  as  to  Ruben  and 
Cohen  being  assignees,  and  that  they  were 
treated  by  the  parties  as  such.  In  the  state 
of  the  pleading  and  the  record  as  a  whole, 
there  was  no  error  upon  the  gart  of  the  court 
in  assuming  as  an  admitted  fact  that  Ruben 
and  Cohen  were  in  privity  with  Oilman  as 
assignees  'of  Oilman's  interest  in  the  land  un- 
der the  lease  contract 
[2]  The  fifth  proposition  Is  as  follows: 

.  -"This  lease  was  a  mere  option,  runniog  first 
for  a  period  of  12  months,  and  then  from  quar- 
ter to  quarter,  and  as  it  provided  that  failure 
to  pay  any  rental  in  advance  should  be  a  com- 
plete surrender  of  the  lease,  and  the  evidence 
showing  that  part  of  the  rentals  were  paid, 
plaintiffs  had  the  right  to  refuse  to  receive  fur- 
ther rentals  and  forfeit  the  lease,  which  they 
did,  and  for  this  reason  the  court  erred  in 
giving  the  peremptory  charge." 

It  is  true  that  so  far  as  the  lessee  was  con- 
cerned it  was  entirely  optional  whether  be 
commenced  a  well  or  paid  the  quarterly  rent- 
als as  stipulated  in  the  contract.  The  testi- 
mony shows  that  no  well  had  been  commenced 
upon  the  land,  but  that  Oilman  paid  the  quar- 
terly rentals  up  until  the  time  Ruben  and 
Cohen  acquired  bis  rights,  and  that  such  pay- 
ments were  accepted  by  the  appellants.  It 
further  appears  that  Ruben  and  Cohen  paid 
the  quarterly  rental  which  became  payable 
three  mouths  preceding  May  22,  1918,  and 
that  same  was  accepted  by  appellants.  By 
virtue  of  the  cash  payment  made  at  the  time 
the  lease  was  executed  and  these  quarterly 
payments  thereafter  made,  the  optional  rights 
of  the  lessee  and  his  assignees  were  secured 
until  May  22,  1918.  Those  payments  consti- 
tuted the  consideration  which  supported  the 
contract  and  the  optional  right  of  renewal  or 
extensioa  of  the  privileges  for  the  period  of 


3  months  from  May  22,  1918,  by  making  pay- 
ment of  the  quarterly  installment  due  May 
22,  1918.  There  being  320  acres  of  land  cov- 
ered by  the  lease,  a  payment  of  $20  on  or  be- 
fore May  22,  1918,  would  have  secured  to 
Ruben  and  Cohen  an  extension  of  their  op- 
tional rights  tor  8  months.  The  record  dis- 
closes that  by  letter  dated  May  14,  1918,  tbe 
defendant  Ruben  wrote  appellants  as  follows: 

"Am  sending  $20  in  payment  for  my  share  of 
320  acres.  The  other  half  will  be  paid  by  Mrs. 
Anna  Cohen.  If  you  do  not  receive  the  rest 
of  the  rental  for  the  land,  please  let  me  know." 

In  this  letter  she  indosed  a  check  for  $20. 
On  May  18th  defendant  Oobea  sent  J.  N. 
Broyles  a  check  for  $20,  with  letter  as  fol- 
lows: 

"I  am  inclosing  $20  for  6  months  rental  for 
my  share  or  half  interest  in  the  320  acres  as- 
signed to  Ooben  &  Ruben  by  GUman.  Please 
send  me  receipt." 


The  two  checks  of  Ruben  and  Cohen  -were 
received  by  J.  N,  Broyles  and  cashed  by  him 
at  bis  local  bank.  The  check  of  Ruben,  how- 
ever, was  dishonored  by  the  bank  upon  which 
it  was  drawn,  and  Broyles  r^aid  to  the  bank 
which  cashed  it  for  blm  the  amount  of  the 
check.  It  thus  appears  that  the  defendant 
Ruben  had  failed  to  make  any  payment  on  or 
before  May  22,  1918,  as  required  by  tbe  con- 
tract ;  but  the  defendant  Cohen  did  pay  $20^ 
which  was  received  by  appellants,  and  which 
they  have  never  repaid  her,  nor  offered  to  re- 
fund. The  total  amount  due  on  May  22, 191S, 
was  $20,  and  this  amount  was  received  by  ap- 
pellants from  Cohen.  It  made  no  difference 
to  the  appellants  which  me  of  the  assignees 
paid  the  rental  due  May  22,  1918.  That  was 
no  concern  of  his.  He  had  the  right  to  insist 
upon  the  payment  of  $20  as  a  condition  pre* 
cedent  to  the  further  extension  of  tbe  <q>tIonal 
rights  of  the  assignees,  bat  the  lessors  had  no 
right  to  arbitrarily  say  by  wb<Mn  the  stipulat- 
ed amount  should  be  paid.  The  defendant 
Cohen  had  the  right  to  insist  upon  her  co- 
owner  payfng  her  share  of  the  stipulated  rent- 
al, but  they  filed  a  joint  answer  in  which 
they  pleaded  the  said  payment  of  $20  made  by 
the  defendant  Cohen,  which  payment  covered 
the  quarteHy  InstaUment  due  May  22,  1918. 
and  that  by  reason  of  such  payment  there  had 
been  no  default  In  the  payment  of  the  la- 
stallment  due  on  May  22,  1918. 

In  view  of  the  payment  of  this  $20  by  the 
defendant  Cohen,  wbldi  was  received  and  ac- 
c^ted  by  tbe  appellants,  the  dishonor  of  tbe 
checks  of  Ruben  is  of  no  Importance. 

[S]  The  sixth  proposltioii  is  as  follows: 

"Where  there  is  only  a  nominal  consideratioii, 
the  real  consideration  being  the  drilling,  of  a. 
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veil  for  oil,  and  both  the  drilling  and  the  pay- 
ment of  rentals  are  entirel;  at  the  option  of 
the  lessee,  with  further  right  given  the  lessee 
alone  to  surrender  the  lease  at  any  time  by  pay- 
ment of  $1,  or  other  nominal  amount,  the  con- 
tract is  unilateral  and  Toid  for  want  of  mu- 
tuality, and  this  status  of  the  contract  renews 
itself  at  the  end  of  .each  option  period.  This 
being  the  character  of  this  contract  and  evi- 
dence showing  these  facts,  it  was  error  to  give 
the  peremptory  charge." 


Upon  the  facts  heretofore  stated  It  appears 
that  all  rental  Installments  bad  been  paid  up 
to  and  including  the  one  due  on  May  22, 1918, 
and  that  all  subsequent  maturing  Install- 
ments have  been  tendered  to  the  appellants. 
These  payments  made  by  the  original  lessee 
and  his  assignees,  and  the  acceptance  thereof 
by  the  appellants,  constituted  a  sufficient  con- 
sideration for  the  optional  privileges  granted 
to  the  lessee  and  his  assigns,  and  made  the 
contract  valid.  The  testimony  of  the  appel- 
lant, J.  N.  Broyles,  shows  that  the  contract 
was  read  to  him  before  he  signed  it,  and  that 
be  understood  the  same,  and  there  is  nothing 
in  the  evidence  which  would  relieve  talm  from 
the  legal  effect  of  the  contract  which  he  made. 

The  first,  second,  and  fourth  propositions 
are  as  follows: 

First  "Where  there  is  any  evidence  upon  an 
issue,  the  question  should  be  submitted  to  the 
jury.  Plaintiffs  having  alleged  the  failure  of 
defendants  to  drill  and  to  pay  rentals,  and  the 
plaintiffs'  evidence  having  shown  that  no  well 
was  drilled,  and  that  the  rental  on  one-half 
of  the  land  was  not  paid  when  due,  the  issue 
was  for  the  jury,  and  it  was  error  to  give  the 
peremptory  charge  for  defendants." 

Second.  "The  peremptory  charge  was  error, 
because  payment  of  the  rental  was  not  made 
on  one-balf  of  the  land,  and,  this  having  been 
shown  by  uncontradicted  evidence,  the  court 
should  have  charged  the  jury  to  find  for  plain- 
tiffs for  an  undivided  one-half  of  the  land,  or 
should  have  left  that  question  to  the  jury  for 
determination." 

Fourth.  "The  peremptory  charge  was  error, 
for  the  reason  that  there  was  no  provision  in 
the  lease  for  the  pro  rata  payment  of  the  rent- 
als, the  contract  authorised  the  payment  only 
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on  an  the  land,  and,  the  evidence  having  shown 
payment  on  only '  one-half  the  land,  the  ques- 
tion of  cancellation  should  have  been  left  to 
the  jury." 


It  will  be  noted  that  these  last-mentioned 
propositions  all  proceed  upon  the  theory  that 
the  payment  of  $20  on  May  22,  1918,  by  the 
defendant  Cohen,  would  not  operate  to  save 
the  interest  of  the  defendant  Ruben.  TTpon 
the  view  heretofore  expressed,  this  was  a 
matter  which  did  not  concern  the  appellants. 
Twenty  dollars  was  the  correct  amount  due 
on  May  22,  1918.  The  defendant  Cohen  is 
not  complaining,  but  has  answered  Jointly 
with  her  codefendant,  Ruben,  setting  up  the 
payment  of  this  $20  as  being  in  fall  satisfac- 
tion of  the  entire  amount  dne  on  May  22, 
1918,  and  in  this  condition  of  the  pleadings, 
and  the  manifest  purpose  of  the  defendant 
Cohen  to  have  this  payment  operate  as  an  ez- 
tenedon  of  the  optional  rights  of  herself  and 
her  codefendant  for  a  i)eriod  of  3  months 
fnxn  May  22,  1918,  it  should  be  permitted  to 
so  operate. 

Upon  the  viewa  expressed,  we  are  of  the 
opinion  that  this  case  shonld  be  affirmed.  It 
is  a  hard  contract  against  the  lessors,  but  a 
man  has  a  right  to  enter  into  an  onerous 
contract.  If  he  wishes  tp  do  so.  The  plain- 
tiff's own  testimony  wholly  disproves  his  ai- 
(legation  of  frand  being  practiced  upon  him, 
\  and  it  appears  that  he  accepted  the  Quarterly 
rentals,  and  in  this  condition  of  the  record 
there  la  no  reason  why  the  cmtract  is  not 
valid  and  binding  upon  him.  The  opinion  of 
I  Judge  Conner  in  the  Hltson-Gilman  Case, 
supra,  recognized  the  validity  of  the  contract, 
and  the  reversal  was  based  solely  upon  the 
ground  that  the  court  below  erred  in  ex- 
cluding the  lessor's  testimony  that  the  recited 
considerati<m  in  the  lease  was  not  in  fact 
paid.  In  the  present  case  Broyles  admits 
that  he  received  the  cash  payment,  and  pay- 
ments covering  every  rental  Installment  up  to 
and  including  May  22,  1918,  and  it  further 
appears  that  the  subsequent  installments  have 
been  duly  tendered. 
The  Judgment  is  aflSrmed. 
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CENTRAL  TRANSFER  &  8T0RA6E  CO.  V. 

WICHITA  FALLS  MOTOR  CO.  at  al. 

(No.  8363.) 

(Court  of  CivQ  Appeals  of  Texas.    Dallas. 

May  1,  1920.     Rehearing  Denied 

June  19,  1020.) 

1.  Trlml  «3>352 (5)— Special  lt«u«  held  obJec< 
tlonable  as  being  a  oombinatlon  of  two  dis- 
tinct Issues. 

In  action  against  mortgagee  for  wrongful 
sequestration  of  mortgaged  automobile,  the  sub- 
mission of  special  issue  as  to  whether  mort- 
gagee's agent  acted  in  good  faith  and  with  rea- 
sonable grounds  for  believing  that  mortgagee 
felt  itself  insecure  or  unsafe  or  that  it  feared 
that  the  storage  company  in  possession  of  the 
automobile  would  injure  the  automobile  daring 
pendency  of  suit,  with  directions  to  answer 
"Yes"  or  "No,"  held  error,  being  an  erroneous 
combination  of  two  separate  and  distinct  is- 
sues which  the  jury  should  hare  been  permitted 
to  pass  upon  separately. 

2.  Chattel  mortgages  AsslOI— Stipulation  for 
possession  In  case  of  Insecurity  held  valid. 

A  stipulation  in  chattel  mortgages  giving 
mortgagee  the  right  in  case  he  feels  unsafe  or 
insecure  in  the  collection  of  the  deed  to  de- 
clare all  the  indebtedness  due  and  take  posses- 
sion of  the  mortgaged  property  is  valid  and  en- 
forceable. 

3.  Sequestration  es>2\  —  Chattel  mortgage 
hsid  to  give  no  right  to  sequestration  from 
fear  of  damage  to  property  pending  fore- 
closure. 

While  mortgagee's  exercise  by  sequestration 
of  a  right  given  him  by  Ms  mortgage  to  take 
possession  of  the  mortgaged  property,  as  the 
right  to  declare  all  notes  due  and  take  posses- 
sion of  the  property  upon  feeling  unsafe  or 
insecure  from  any  cause,  could  not  make  him 
liable  as  for  wrongful  sequestration,  yet,  if  the 
mortgagee  had  not  exercised  its  option  to  de- 
dare- all  the  notes  due  because  it  felt  unsafe 
and  insecure,  before  sequestration  was  sued 
out  and  levied,  and  sued  out  sequestration  on 
the  ground  alone  of  fear  that  the  holder-  of 
the  mortgaged  property  would  injure  the  prop- 
erty during  the  pendency  of  suit,  the  mortga- 
gee, if  such  ground  in  fact  did  not  exist,  could 
not  escape  liability  for  actual  damages  by 
showing  that  it  had  reasonable  grounds  to  fear 
sqcb  consequences. 

Appeal  from  District  Court;  Dallas  County; 
Marshall  Thomas,  Special  Judge. 

Suit  by  tbe  Central  Transfer  &  Storage 
Company,  a  partnersbip,  etc.,  against  tbe 
Wichita  Falls  Motor  Company  and  another. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

Morris  &  Williamson,  of  Dallas,  for  ap- 
pellants. 

Ralph  P.  Mathis,  of  Wichita  Falls,  and 
Davis,  Johnson  &  Handley,  of  Dallas,  for  ap- 
pellees. 


TALBOT,  J.  The  Central  Transfer  &  Stor- 
age Company,  a  partnership  composed  of 
William  E.  Burns  and  Earl  S.  Bums,  appel- 
lants, sued  the  appellees,  Wichita  Falls  Motor 
Company,  a  corporation,  and  6.  F.  Spoice 
to  recover  damages,  actual  and  exemplary, 
for  alleged  wrongful  and  malicious  issuance 
and  levy  of  a  writ  of  sequestration  by  them 
upon  a  "Wichita  truck  No.  B.  160,"  alleged 
to  be  of  the  value  of  $1,000.  They  also  sued 
to  recover  "special  damages,"  and  th«  facts 
upon  which  they  sought  to  recover  the 
several  characters  of  damages  claimed  were 
fully  set  out  In  their  petition.  Tbe  appellees 
pleaded  a  general  demurrer,  special  excep- 
tions, and  specially  that  on  July  31, 1917,  the 
Wichita  Falls  Motor  Company  sold  to  O.  D. 
Rawlins  and  J.  B.  Merritt,  of  Dallas,  Tex., 
one  second-hand  two-ton  truck;  that  said 
parties  gave  notes  in  part  payment  of  Uie 
purchase  price  of  said  truck,  said  notes  being 
for  the  sum  of  $400,  and  also  gave  a  mortgage 
on  said  truck  to  secure  the  purdiase  price 
thereof;  that  the  mortgage  was  filed  with 
county  clerk  of  Dallas  county,  Tex.,  on 
August  1,  1917;  that  the  mortgage  provided 
In  part  as  follows: 

"The  mortgagor  hereby  expressly  agrees  and 
covenants  that  on  default  in  the  payment  of 
any  one  of  said  notes  or  any  interest  due  there- 
on, or  any  sale,  or  any  attempt  to  sell  said 
goods  or  chattels,  or  any  part  of  them,  or  to 
remove  them,  or  any  part  of  them  from  the 
county,  or  from  their  present  location,  or  upon 
the  secure  of  them  or  any  part  of  them,  by  any 
process  of  law,  or  if  any  holder  of  said  notes 
shall  at  any  time  feel  unsafe  or  insecure  from 
any'canse,  then  and  in  any  of  the  foregoing 
events  said  mortgagees,  or  their  assigns,  agents, 
or  representatives,  are  hereby  authorized  at 
their  option  to  declare  all  of  said  notes  due  and 
to  take  actual  possession  of  said  property!'; 

— that  on  or  about  September  16,  1917,  and 
at  which  time  the  truck  was  in  the  hands  of 
the  appellees  for  repair,  being  placed  there  by 
Rawlins  and  Merritt,  the  plaintiffs  came  to 
the  place  of  business  of  said  defendants  with 
Rawlins  and  Merritt,  and  said  truck  -was 
sold  to  the  appellants  herein;  that  tbe  ap- 
pellants assumed  the  balance  due  on  said 
truck  by  said  Rawlins  and  Merritt;  that  at 
the  time  appellants  purchased  the  truck  tbere 
was  one  note  due  on  the  truck;  that  the 
notes  were  collected  through  a  local  bank, 
and  inquiry  was  made  by  the  local  agent 
of  tbe  defendants  if  the  note  at  the  bank 
had  been  paid;  that  said  appellants  adrised 
the  appellees  the  note  had  been  paid;  that  aft- 
erwards tbe  appellees  were  advised  that  the 
note  then  due  bad  not  been  paid  aa  S^>teni- 
ber  16,  and  when  said  appellants  called  for 
tbe  truck  on  or  about  September  27.  1917, 
further  inquiry  was  made  of  the  appellants  If 
said  note  bad  been  paid;  that  tbe  appellees 
refused  to  permit  tbe  truck  to  be  taken  out 
of  their  place  of  business  unless  said  nota 
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or  notes  then  due  were  paid;  that  said  ap- 
pellants assured  the  appellees  that  the  notes 
had  not  paid,  and  that  said  assurance  was 
given  before  said  truck  was  taken  out  of  ap- 
pellees' place  of  business;  that  afterwards 
said  appellees  found  that  said  note  due  In 
Septonber,  1917,  was  not  paid,  although  the 
appellants  had  assured  appellees  that  said 
note  had  been  paid;  that  the  October  note 
was  not  paid  when  due ;  that  on  October  17, 
1917,  appellees  were  advised  said  notes  due 
In  September  and  October,  1917,  had  not 
been  paid,  and  said  appellees  advised  appel- 
lants that  said  notes  must  be  paid,  other- 
wise t)OS8esslon  of  the  truck  must  be  had  by 
appellants;  that  during  the  month  of  October, 
1917,  said  appellants  were  operating  the  truck 
and  left  said  truck  In  Denton  county  on  the 
public  road  and  advised  the  defendants  be- 
low, appellees  here,  that  If  they  wanted  said 
car  to  go  after  It;  that  in  view  of  the  flict 
that  the  notes  due  aa.  said  car  had  not  been 
paid,  although  numerous  promises  had'  been 
made  by  the  appellants  that  said  notes  would 
be  paid,  and  in  view  of  the  fact  that  the  truck 
had  been  left  on  the  public  Jiigh way  by  ap- 
pellants and  the  security  of  the  appellees  was 
In  danger,  said  appellees  called  on  their  at- 
torneys on  October  17, 1917,  and  were  advised 
to  sue  out  a  writ  of  sequestration  and  levy 
same  on  the  car  and  file  suit  to  foreclose  the 
mortgage  lien,  etc. 

The  case  was  'Submitted  to  the  Jury  on 
special  issues,  with  instructions  that.  If  an 
affirmative  answer  was  given  to  special  issue 
No.  1,  not  to  answer  any  other  issue  sub- 
mitted.   Special  issue  No.  1  is  as  follows: 

"Did  O.  F.  Spence,  act  in  good  faith  and  with 
reasonable  grounds  for  believing  the  trutii  of 
either  of  the  statements  made,  (a)  that  the 
Widiita  Falls  Motor  Company  felt  itself  in- 
secure or  unsafe,  or  (b)  that  it  feared  the  Cen- 
tral Transfer  &  Storage  Company  would  in- 
jure the  property  during  the  pendency  of  the 
■uit?    Answer  'Yes'  or  'No.'" 


To  this  question  the  Jury  answered  "Yes," 
and  in  obedience  to  the  Instruction  of  the 
'  court  made  no  other  finding.  On  motion 
made  judgment  was  entered,  over  the  ob- 
jections of  the  appellants,  on  the  above  find- 
ing of  the  Jury  in  favor  of  the  appellees.  Ap- 
pellants' motion  for  'a  new  trial  having 
been  overruled,  they  appealed. 

[1,2]  We  shall  not  undertake  to  discuss 
seriatim  the  several  assignments  of  error 
presented  by  the  appellants.  Our  conclusion 
Is  that  two  propositions  contended  for  by 
tbem  are  well  taken  and  require  a  reversal 
of  the  case.  These  propositions  are  to  the 
effect:  (1)  That  special  issue  No.  1,  quoted 
above  and  the  only  one  determined  by  the 
Jury,  Is  an  erroneous  combination  of  two 
separate  and  distinct  issues  which  the  Jury 
should  have  been  permitted  to  pass  upon 
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separately ;  (2)  that  it  cannot  be  told  from 
the  Jury's  answer  "Yes"  to  said  special  issue 
whl<^  of  the  questions  therein  contained  they 
Intended  to  or  did  answer  and  could  not  be 
made  the  basis  of  the  judgment  rendered 
thereon  in  appellees'  favor.  The  first  ques- 
tion involved  in  the  issue  is,  in  substance: 
Did  6.  F.  Spence,  the  agent  of  appellees,  in 
suing  out  the  sequestration,  act  in  good  faith 
and  with  reasonable  grounds  for  believing 
that  the  appellee  Wichita  Falls  Motor  Com- 
pany felt  Itself  insecure  or  unsafe  with  re- 
spect  to  its  security  for  the  payment  of  its 
debt?  And  the  second  question  Involved  is: 
Did  said  appellee,  as  a  basis  for  suing  out 
the  sequestration,  fear  the  Central  Transfer 
&  Storage  Company  would  injure  the  truck 
constituting  the  security  for  the  payment  of 
its  debt  during  the  pendency  of  the  suit  In 
which  the  sequestration  was  sued  out?  Under 
the  pleadings  and'evldence  both  of  these  ques- 
tions were  questions  of  fact,  both  or  either  of 
which  might  have  been  answered  in  the  nega- 
tive. As  they  were  submitted  the  jury  was  not 
given  the  privilege  of  answering  one  in  the 
negative  and  the  other  in  the  affirmative,  or 
vice  versa.  They  were  Instructed  to  answer 
by  the  one  word  "Yes"  or  "No."  The  de- 
cisioas  of  this  state  clearly  affirm  that  a 
spedal'lsBue  of  fact  submitted  to  a  jury  for 
their  determination  by  which  the  jury  are  in- 
structed to  answer  "Yes"  or  "No"  should  sub- 
mit for  their  consideration  a  single  question, 
and  should  not  combine  two  separate  and  dis- 
tinct questions  of  fact,  one  of  which  might 
be  answered  In  Qie  negative  and  tlie  other  in 
the  affirmative,  or  vice  versa,  by  tlie  Jury. 
Railway  Co.  v.  Turner,  199  S.  W.  868;  Tel. 
&  Tel.  Co.  V.  Andrews,  169  S.  W.  218;  West- 
ern Indemnity  Co.  v.  MacKechnle,  214  S.  W. 
456.  Here  the  issue  as  framed  required  the 
Jury  to  find  whether  or  not  G.  F.  Spence,  in 
suing  out  the  writ  of  sequestration,  had 
either  reasonable  grounds  to  believe  that  the 
Wichita  Falls  Motor  Company  felt  Itself  inse- 
cure or  unsafe  with  respect  to  the  security 
it  bad  for  the  payment  of  its  debt,  or  feared 
the  Central  Transfer  &  Storage  Company 
would  injure  such  security  during  the  pend- 
ency of  the  suit  in  which  the  sequestration 
was  sued  out.  To  this  issue  the  jury,  having 
been  instructed  to  answer  "Yes"  or  "No," 
answered  "Yes."  EVom  the  form  of  the  issue 
and  the  answer  it  can  only  be  said,  at  most, 
that  the  Jury  determined-  from  the  evidence 
that  G.  F.  Spence,  when  he  sued  out  the  writ 
of  sequestration,  had  reasonable  grounds  to 
believe  either  that  the  appellants  felt  them- 
selves insecure  or  unsafe  in  the  security  they 
had,  or  that  appellants  feared  the  appellees 
would  injure  the  truck  constituting  sndi 
security  pending  the  litigation,  but  which  of 
the  facts  they  found  to  exist  it  Is  Impossible 
to  say.  This  being  true,  the  finding  of  the 
jury  furnishes  no  basis  for  the  judgment  ren- 
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dered  upon  It  That  a  stipulation  in  a  mort- 
gage giving  the  mortgagee  the  right,  in  case 
he  feels  unsafe  or  insecure  in  the  collection 
of  his  debt,  to  declare  all  of  his  indebtedness 
due  and  take  poesesgion  of  the  mortgaged 
property,  is  valid  and  enforceable,  is  well 
settled  by  adjudicated  cases. 

Tills  court,  in  the  case  of  Warren  v.  Os- 
borne, 97  S.  W.  851,  cited  by  appellees,  treat- 
ing of  a  provision  in  a  mortgage  practically 
the  same  as  the  one  contained  in  appellants' 
mortgage,  said: 

"This  clause  placed  the  power  in  liim  [the 
mortgagee]  to  declare  it  [the  debt]  due,  and, 
the  jury  having  found  that  he  had  reasonable 
grounds  for  feeling  unsafe  and  insecure,  and 
he  having  declared  it  due,  judgment  was  prop- 
erly rendered  thereon." 

[9]  Had  there  tieen  a  deflnite  finding  by  the 
Jury  that  O.  F.  Spence  had  reasonable 
grounds  for  believing  that  the  Wichita  Falls 
Motor  C!ompany  fdt  unsafe  or  insecure,  and 
had  declared  all  the  notes  secured  by  its 
mortgage  due  before  the  payment  of  the  notes 
which  became  due  September  15  and  October 
16,  1917,  respectively,  and  before  the  suing 
out  of  the  sequestration,  then  we  think  the 
court  would  have  been  authorized  to  declare 
as  a  matter  of  law  arising  upon  such  finding 
that  appellants  were  not  entitled  to  recover 
any  damages  on  account  of  the  issuance  and 
levy  of  the  sequestration.  In  such  case  ap- 
pellee's exercise  by  sequestra  tl<»i  of  the  right 
given  him  by  hia  chattel  mortgage  to  take 
possession  of  the  property  covered  by  sudi 
mortgage  could  not  make  him  liable  as  for 
wrongful  sequestration.  Wedig  v.  San  An- 
tonio Ass'n,  25  Tex.  Civ.  App.  158,  60  S.  W. 
567;  Nichols  v.  Paine.  52  Tex.  Civ.  Aw».  87, 
113  S.  W.  972;  Brunson  v.  Dawson  State 
Bank,  175  S.  W.  438.  If,  in  other  words,  the 
facts  existed  which  authorized  appellee  to 
take  possession  of  the  mortgaged  property 
under  the  terms  of  his  mortgage,  then  he  can- 
not be  held  liable  for  damages  by  taking 


such  property  by  writ  of  sequestration.  This 
is  firmly  established  by  the  authorities  cited. 
But  we  hold  that  the  Jury's  finding  under 
the  issue  cubmitted  in  this  case  does  not  show 
the  existence  of  such  facts  and  does  not  sup- 
port the  Judgment  rendered.  Whether  the 
appellee  had  exercised  its  option  to  declare 
all  the  notes  secured  by  its  mortgage  due  be- 
cause it  felt  unsafe  or  Insecure  before  the 
September  and  October  notes  were  paid  and 
the  sequestration  sued  out  and  levied  was  a 
question  of  fact  undw  the  evidence^  and  not 
one  of  law. 

The  submiasicm  of  issue  No.  1  in  the  form 
it  was  submitted  indicates  to  us  that  the  trial 
court  <3itertained  the  view  that.  If  G.  F. 
Spence,  appellee's  agent,  had  reasonable 
grounds  to  believe  that  appellee  felt  Itself 
mtsafb  or  insecure,  or  If  It  feared  appellants 
would  injure  the  property  upon  which  it  had 
a  mortgage  during  the  pendency  of  the  suit 
in  which  the  sequestration  was  sued  out, 
tb&a,  in  either  such  event,  appellants  were  not 
entitled  to  recover  either  actual  or  exemplary 
damages.  If  this  was  the  court's  view,  then 
we  do  not  concur  in  its  <vtnion  that,  if  the  ap- 
pellee's agent  had  reasonable  grounds  to 
fear  appellants  would  injure  the  property 
during  the  pendency  of  the  litigation,  appel- 
lants were  not  entitled  to  recover  actual  dam- 
ages. If  the  ground  allied  for  the  Issuance 
of  the  sequestration,  which  was  that  appel- 
lee feared  that  the  appellants,  the  Central 
Transfer  &  Storage  Company,  would  injure 
the  property  during  the  pendency  of  the 
suit,  was  in  fact  untrue,  then  appellee  could 
not  escape  liability  for  actual  damages  by 
showing  that  it  had  reasonable  grounds  to 
fear  such  consequences.  Culberston  v.  Ca- 
been,  29  Tex.  247;  Fred  Mercer  Dry  Goods 
Co.  V.  Flkes,  211  S.  W.  8S0. 

Because  of  the  error -in  submitting  issue 
No.  1  In  the  form  it  was  submitted  and  the 
insufficiency  of  the  finding  pf  the  Jury  upon 
that  is'me  to  authorize  and  support  the  Judg- 
ment rendered,  said  Judgment  is  reversed, 
and  cause  remanded. 
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(Court  of  (3lTiI  Appeals  of  Texas.     EI  Paso. 
May  20,  1920.) 

1.  Mlaw  aad  minerals  «=973— Oil  loaae  held 
privilege,  and  not  present  conveyance. 

Oil  and  gas  lease,  grantiiig  described  prem- 
isea  "for  the  sole  and  only  purpose  of  mining 
and  operating  for  oil  and  gas,  and  of  laying 
pipe  lines,  and  of  building  tanks,"  etc.,  desig- 
nating the  right  of  the  lessee  as  a  "privilege," 
and  providing  that  lessee's  rights  should  termi- 
nate on  failure  to  drill  witliin  one  year  or 
make  payment  of  specified  amount  on  or  before 
certain  date,  held  a  mere  right,  franchise,  or 
privilege  to  enter  on  the  land,  and  to  appropri- 
ate a  portion  of  oil  and  gas  discovered  therein, 
and  not  a  conveyance  of  the  oil  and  gas  as 
a  present  interest  in  the  land,  the  commence- 
ment of  a  wen,  or  payment  of  rental  on  or  be- 
before  specified  date,  being  a  condition  prece- 
dent to  the  continuation  or  extension  of  the 
leasee's  privileges  after  such  date. 

2.  Mines  and  mineral^  #=>73— Time  regarded 
as  essence  of  oil  and  gas  lease. 

In  oil  and  gas  leases,  time  is  regarded  as 
the  essence  of  the  contract,  and  the  role  that 
a  lease  is  construed  most  strongly  against  the 
lesaor  does  not  apply. 

3.  Evideaoe  «=>20(l)— That  development  Is  In- 
daoing  eonslderatlon  to  lessor  lo  oU  aad  gas 
lease  is  common  knowledge. 

In  oil  and  gas  leases,  it  is  a  matter  of  com- 
mon knowledge  that  the  development  of  the 
oil  and  gas  is,  in  most  instances,  the  main  in- 
ducing consideration  to  the  lessor,  that  the 
privilege  of  paying  rentals  in  lieu  of  such  devel- 
opment is  for  the  benefit  of  the  lessee,  and 
tbat  mtdue  delay  in  prospecting  often  produces 
a  serious  loss  to  the  lessor. 

4.  Mlaes  and  minerals  ^=379  (6)  —  Forfeiture 
•f  oil  leaso  for  failnra  to  pay  rental  within 
fpooMed  time. 

Where  00  and  gas  lease  merely  gave  lessee 
the  right  to  enter  on  land,  and  take  a  portion 
of  the  oil  and  gas  therefrom,  without  convey- 
ing a  present  interest  therein,  and  provided  for 
the  termination  of  lessee's  right,  on  failure  to 
drin  or  make  specified  payment  on  or  before 
certain  date,  the  faOure  to  drill  or  pay  the 
stipulated  amount  on  or  before  such  date,  con- 
stituted a  forfeiture  against  which  equity  will 
not  give  relief,  though  failure  to  make  necessary 
payment  was  due  to  a  mistake  as  to  amount, 
and  though  an  amount  less  than  that  specified 
was  tendered  prior  to  such  date,  and  the  full 
amount  tendered  subsequent  thereto. 

5.  MlMS  aad  minerals  «s»79(3)— Leasee  oonid 
aat  extend  oil  leas*  as  to  only  one  part  of 
land  by  payment  of  only  a  psrtioa  of  the 
rental. 

Where  lessee  assigned  his  interest  iii  oil 
lease  in  different  portions  of  the  land  in  sever- 
alty to  different  persons,  who  in  turn  assigned 
thdr  interests  to  the  same  person,  such  person. 
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holding  the  lessee's  interest  as  to  the  entire 
land,  could  not  extend  lease  as  to  only  a  portion 
of  the  land  by  payment  of  only  a  portion  of 
the  rental,  though  lease  provided  that,  on  assign- 
ment 'as  to  a  part  of  the  land,  the  default  of 
assignee' should  not  affect  lease  in  so  far  as  it 
covered  other  portions  of  the  land  as  to  which 
rental  was  duly  paid;  such  provision  being 
applicable  only  in  case  the  rights  in  different 
portions  of  the  land  were  held  by  different  per- 
sons, the  optional  right  to  pay  rental  being  in- 
divisible, where  rights  as  to  all  the  land  were 
vested  in  one  person. 

6.  Contracts  ®=>I70(I)— Construction  by  the 
parties  to  be  considered. 

Interpretation  placed  upon  a  contract  by 
the  parties  thereto,  where  the  meaning  is  un- 
certain, is  to  be  considered  by  the  court  in 
construing  the  contract. 

Appeal  from  District  Coart,  Callahan  Coun- 
ty ;  Joe  Burkett,  Judge. 

Suit  by  William  Xj.  Jonea  and  wife  against 
R.  M.  Young.  From  the  Judgment,  defendant 
appeals,  and  plaintiff  cross-assigns  error. 
Affirmed  in  part,  and  reversed  in  part,  and 
rendered  for  plaintiff. 

R.  M.  Rowland,  of  Ft.  Worth,  O.  M.  Oakes, 
of  Tulsa,  Okl.,  and  W.  R.  Ely,  of  Baird,  for 
appellant. 

B.  L.  Russell,  of  Baird.  and  Dallas  Scar- 
borough, of  Abilene,  for  appellees. 

HIGGINS,  J.  On  December  7,  1917,  Wm. 
Ik  Jones'  and  Avife,  as  lessors,  entered  into  a 
written  contract  with  C.  L.  Ailvis,  trustee,  as 
lessee,  the  material  portions  whereof  read: 

"Witnesseth,  that  the  said  lessor,  for  and  in 
consideration  of  seventy-six  and  **/ioo  dollars 
cash  in  hand  paid,  receipt  of  which  is  hereby 
acknowledged,  and  of  the  covenants  and  agree- 
ments hereinafter  contained,  on  the  part  of 
lessee  to  be  paid,  kept,  and  performed,  has 
granted,  demised,  leased,  and  let,  and  by  these - 
presents  does  grant,  demise,  lease,  and  let, 
unto  the  said  lessee  for  the  sole  and  only 
purpose  of  mining  and  operating  for  oil  and  gas 
and  of  laying  pipe  lines,  and  of  building  tanks, 
power  stations,  and  structures  thereon  to 
produce,  save  and  take  care  of  said  products, 
all  that  certain  tract  of  land  situated  in  the 
county  of  Callahan,  state  of  Texas,  described 
as  foUows,  to  wit:  Being  73  acres  out  of  the 
A.  T.  Burnlee  survey  and  80%  acres  out  of  the 
Burnlee  survey  and  152  acres  out  of  the  U. 
Bass  survey  No.  9,  abstract  No.  14,  being  all 
of  land  owned  by  ns  in  Callahan  county,  Texas, 
conveyed  to  us  by  Nattie  h.  Rust,  aa  shown 
by  record  in  Callahan  county,  Texas,  Book  68, 
page  148,  and  containing  805.3  acres,  more  or 
less. 

"It  is  agreed  that  this  lease  shall  remain  in 
fun  force  for  a  term  of  ten  (10)  years  from 
this  date,  and  as  long  thereafter  as  oil  or  gas, 
or  either  of  them,  ia  produced  from  said  land 
by  the  lessee.  In  consideration  of  the  premise* 
the  said  lessee  covenants  and  agrees; 

"First  To  deliver  to  the  credit   of   lessor. 


»For  otlier  cases  see  same  topic  and  KBT-NUMBBR  in  all  Kejr-Nnmbered  DlgeaU  and  rndezM 
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free  of  coat,  In  the  pipe  line  to  \riiich  he  may 
connect  bis  wellg,  the  equal  one-eighth  part  of 
all  (m1  produced  and  saved  from  the  leased 
premises. 

"Second.  To  pay  the  lessor  two  huhdred 
($200.00)  dollars,  each  year,  in  advance,  for 
the  KSs  from  each  well  where  gas  only  is  found, 
while  the  same  is  being  used  off  the  premises, 
and  lessor  to  have  gas  free  of  cost  from  any 
such  well  for  all  stoves  and  all  inside  Ughts  in 
the  principal  dwelling  house  on  said  land  during 
the  same  time  by  malting  his  own  connections 
with  the  ^ell  at  his  own  risk  and  expense. 

"Ttiird.  To  pay  lessor  for  gas  produced  from 
any  oil  well  and  used  off  the  premises  at  the 
rate  of  fifty  ($60.00)  dollars  per  year,  for  the 
time  during  which  such  gas  shall  be  used,  said 
payments  to  be  made  each  three  months  in  ad- 
vance. 

"If  no  well  be  commenced  on  said  land  on  or 
before  the  7th  day  of  December,  1918,  this  lease 
shall  terminate  as  to  both  parties  unless  the 
lessee  .on  or  before  that  date,  shall  pay  or 
tender  to  the  lessor,  or  the  lessor's  credit  in  the 
Farmers'  National  Bank  at  Cross  Plains,  Tex- 
as, or  its  successors,  which  shall  continue  as  the 
depository  regardless  of  changes  in  the  owner- 
ship of  said  land,  the  sum  of  seventy-six  and 
2°/ioo  ($76.25)  dollars  which  shall  operate  as 
a  rental  and  cover  the  privilege  of  deferring 
the  commencement  of  a  well  for  12  months 
from  said  date.  In  like  maidier  and  iipon  like 
payments  or  tenders  the  commencement  of  a 
well  may  be  further  deferred  for  like  periods  of 
the  same  number  of  months  successively.  And 
it  is  understood  and  agreed  that  the  considera- 
tion first  recited  herein,  the  down  payment, 
covers  not  only  the  privilege  granted  to  the 
date  when  said  first  rental  is  payable,  as  afore- 
said, but  also  the  lessee's  option  of  extending 
that  period  as  aforesaid,  and  any  and  all  other 
rights  conferred. 

"Should  the  first  well  drilled  on  the  above- 
described  land  be  a  dry  hole,  then  and  in  that 
event,  if  a  second  well  is  not  commenced  on 
said  land  within  twelve  months  from  the  ex- 
piration of  the  last  rental  period  for  which 
rental  has  been  paid,  this  lease  shall  terminate 
as  to  both  parties,  unless  the  lessee  on  or 
before  the  expiration  of  said  twelve  months 
\  shall  resume  the  payment  of  rentals  in  the  same 
amount  and  in  the  same  manner  as  hereinbefore 
provided.  And  it  is  agreed  that  upon  the  re- 
sumption of  the  payment  of  rentals,  as  above 
provided,  that  the  last  preceding  paragrapb 
hereof,  governing  the  payment  of  rentals  and 
the  effect  thereof,  shall  continue  in  force  just 
as  though  there  had  been  no  interruption  in 
the  rental  payments.    •    •    • 

"If  the  estate  of  either  party  hereto  is  as- 
signed—and the  privilege  of  assigning  in  whole 
or  in- part  is  expressly  allowed— the  covenants 
hereof  shall  extend  to  their  heirs,  executors, 
administrators,  successors,  or  assigns,  but  no 
change  in  the  ownership  of  the  land  or  assign- 
ments of  rentals  or  royalties  shall  be  binding 
on  the  lessee  until  after  the  lessee  has  been 
furnished  with  a  written  transfer  or  assign- 
ment, or  a  true  copy  thereof;  and  it  is  hereby 
agreed  that  in  the  event  this  lease  shall  be 
assigned  as  to  a  part  or  as  to  parts  of  the 
above-described  lands,  and  the  assignee  or  as- 
signees  of  such  part  or  parts  shall  fail  or 


make  default  in  the  payment  of  the  proportion- 
ate part  of  the  rents  due  from  him  or  them, 
such  default  shall  not  operate  to  defeat  or 
affect  this  lease  in  so  far  as  it  covers  a  part 
of  said  lands  upon  which  the  said  lessee  or 
any  assignee  thereof  shall  make  due  payment 
of  said  rental." 


On  January  16,  1018,  AIvls  and  his  cestui 
que  trust  transferred  to  C.  W.  Markley  tiielr 
rights  nnder  the  above  contract.  On  Janu- 
ary 31,  1918,  Markley  transferred  to  L.  W. 
Young,  Jr.,  bla  rights  la  and  to  the  land  in 
the  Burnlee  survey.  On  February  7,  1918, 
Markley  transferred  to  said  Toung  his  rights 
in  and  to  the  land  in  the  Bass  survey.  There- 
after, and  prlw  to  November  11,  1918,  U  W. 
loung, -Jr.,  transferred  to  the  appellant,  K. 
M.  Young,  his  rights  in  the  land  situate  in 
the  Burnlee  survey,  and  by  another  assign- 
ment transferred  to  R.  M.  Young  his  rights  in 
the  land  situate  in  the  Bass  survey. 

On  November  11,  1918,  appellant,  B.  M. 
Young,  made  two  deposits  to  the  credit  of 
appellee,  Wm.  L.  Jones,  in  the  Farmers'  Na- 
tional Bank  of  Cross  Plains,  Tex.,  one  de- 
posit being  for  $38.25,  and  the  other  for 
$35.04,  making  a  total  of  $73.29.  The  correct 
amount  of  the  rental  due  on  or  before  Decem- 
ber 7,  1918,  upon  all  of  the  land,  under  the 
original  contract,  was  $76.25.  On  December 
16,  1918,  appellee  Jones  wrote  appellant. 
Young,  calling  his  attention  to  tlte  fact  that 
the  correct  amount  of  the  rental  had  not  been 
paid,  and  declared  the  contract  th«'ebf  ter- 
minated. Thereupon  appellant,  on  Deconber 
24, 1918,  wrote  Jones  as  follows: 

"William  L.  Jones,  Baird,  Texas— Dear  Sir: 
I  acknowledge  receipt  of  your  favor  of  the 
16th  inst.  with  reference  to  oil  and  gas  lease 
covering  certain  acreage  in  the  U.  Bass  and 
Burnlee  surveys,  in  Callahan  county,  Texas, 
and  I  wish  to  say  immediately  that  this  office 
has  made  a  slight  mistake  with  reference  to 
the  payment  of  rental  becoming  dne  December 
7,  1918,  and  as  a  matter  of  explanation  I  have 
the  following  to  say: 

"Your  lease  covers  in  all  305.3  acres,  and  on 
February  5  of  this  year  I  purchased  the  lease, 
by  assignment,  in  so  far  as  same  covers  the 
153  acres  of  the  A.  T.  Burnlee  survey,  which 
acreage  I  am  carrying  under  No.  11511;  and  on 
February  16  I  purchased  the  remaining  in- 
terest in  this  lease,  being  the  acreage  in  the 
U,  Bass  survey,  which  through  an  oversight 
of  my  lease  department  was  given  No.  11756, 
when  same  should  have  been  consolidated  with 
the  first  purchase  and  carried  under  the  one 
lease  dumber,  inasmuch  as  I  was  acquiring  the 
entire  lease.  When  the  rental  was  paid,  it 
therefore  was  paid  with  tw»  separate  drafts, 
and  in  figuring  the  amount  of  the  rental  due  nn- 
der each  lease  number  the  total  amount  was 
figured  short  $2.96;  but  this,  of  course,  was  an 
innocent  mistake,  wliich  was  not  discovered 
until  your  letter  of  the  16th  inst.  was  received. 
I  expect  to  maintain  my  rights  under  this  lease, 
and  I  wish  to  notify  you  that  I  am  to-day  aiaU- 


Digitized  by 


Uoogle 


T».) 


YOUNG  T.  JONES 
<Mi  S.W.) 


693 


ing  to  the  Farmera*  National  Bank  of  Cross 
Plains,  Texas,  a  New  Tork  draft  in  the  sum  of 
$2.96,  being  the  balaoce  of  rental  due  yon, 
and  tmst  yon  ynll  find  it  consistent  to  call 
upon  them  for  this  sum.  Will  you  please  advise 
me?" 

In  this  connection  the  agreed  facts  are  as 
follows: 

"The  papers  concerning  the  acreage  in  qnes- 
tion  came  to  defendant's  office  in  Tulsa,  Okla- 
homa, under  two  separate  lease  numbers,  one 
bearing  the  number  11511,  the  assignment  la 
that  case  calling  for  153  acres  out  of  the  Bam- 
lee  survey;  the. remainder  of  such  leased  acre- 
age  came  through  said  office  about  two  weeks 
later  under  the  number  of  11756,  the  assign- 
ment in  that  case  calling  for  160  acres  out  of 
the  T7.  Bass  survey;  the  combined  acreage  cov- 
ered by  both  assignments  amounts  to  303  acres; 
the  rental  called  for  by  this  lease  was  $76.25, 
which  became  due  December  7,  1918,  and  the 
amount  of  $78.29  was  paid  by  defendant  prior 
to  December  7,  1918,  by  forwarding  to  the 
Farmers'  National  Bank  of  Cross  Plains,  Tex., 
which  was  the  depository  named  in  the  lease, 
two  N^w  York  drafts,  one  in  the  sum  of  $38.25 
to  cover  lease  No.  11611,  the  other  in  the  sum 
of  $36.04  to  cover  rental  under  lease  No.  11766; 
the  lessor  was  notified  by  defendant's  office 
that  these  deposits  had  been  made  and  some 
time  after  the  rental  was  due  said  lessor  noti- 
fied defendant  that  be  had  made  a  mistake  in 
the  payment  of  the  rental  money  and  had  failed 
to  pay  enough;  thereupon  the  matter  was  im- 
mediately checked  up  in  defendant's  office,  and 
it  was  discovered  that  the  remittances  made 
to   said   depository   bank   before   December  7, 

1918,  lacked  $2.96  of  amounting  to  the  snm  of 
$76.25  called  for  in  the  lease  fthereupon  defend- 
ant immediately  remitted  said  $2.96  to  said 
depository  bank  and  deposited  same  therein  to 
the  credit  of  the  lessors  in  said  lease  and  no- 
tified lessors  that  such  had  been  done  and  that 
it  bad  always  been  the  purpose  and  intention 
of  defendant  to  protect  the  lease  and  comply 
with  its  terms  and  that  the  failure  in  the  first 
instance  to  remit  the  required  amount  was  doe 
Bolely  to  error  and  inadvertence.  If  the  de- 
fendant had  not  made  a  mistake,  he  would  have 
paid  the  $76.25  by  December  7,  1918." 

Jones  at  all  times  refused  to  accept  the  de- 
posits made  by  appellant    On  February  19, 

1919,  Jones  and  wife  and  S.  N.  roster,  to 
wbmn  t^ey  had  conveyed  a  portion  of  tbe 
land,  brought  this  suit  to  cancel  and  set 
aside  the  lease  contract,  on  account  of  appel- 
lant's failure  to  pay  the  correct  amount  of 
tbe  rental  due  on  or  before  December  7, 1918. 

Upon  trial  without  a  Jury  judgment  was 
rendered  in  plainttlTs  favor,  canceling  the 
lease  upon  tbe  land  In  the  Bass  survey,  and 
denied  them  any  relief  in  so  far  as  concerned 
the  land  In  tlie  Bumlee  survey.  From  this 
Judgment  the  defendant  appealed. 

Opinion. 

The  appellant's  contention  is  that  the  ad- 
mitted facts  as  abovs  stated,  show: 


"That  defendant  at  all  times  Intended  fully 
to  comply  with  all  terms  of  the  lease  contract, 
that  the  trivial  shortage  in  one  of  the  rental 
remittances  was  the  result  of  a  mere  inadver- 
tence, and  that  no  damage  resulted  to  the  les- 
sor from  such  mistake;  the  case  plainly  called 
for  the  interposition  of  equity  to  'prevent  a  for- 
feiture of  the  lease,  and  the  court  erred  in 
rendering  judgment  canceling  the  lease  as  to 
a  part  of  the  acreage  covered  by  tbe  same." 


In  determining  whether  this  case  calls  for 
the  application  of  the  equitable  rule  for  re- 
lief against  forfeitures,  It  becomes  necessary 
first  to  ascertain  tbe  nature  of  t)be  contract 
executed  by  Jones  and  wife. 

[1]  The  Instrumenf  does  not  undertake  to 
grant  the  oil  and  gas  in  preesenti,  but,  upon 
tne  contrary,  the  lands  were  granted  and  de- 
mised "for  the  sole  and  only  purpose  of  min- 
ing and  operating  for  oil  and  gas,  and  of-  lay- 
ing pipe  lines,  and  of  building  tanks,"  etc. 
Elsewhere  in  the  contract  the  right  of  the 
lessee  fs  designated  as  "privilege."  Viewing 
the  instrument  as  a  whole  and  in  tbe  light 
most  favorable  to  the  lessee,  it  cannot  be  re- 
garded as  a  conveyance  of  the  'oil  and  gas  as 
a  present  interest  In  the  land  itself,  but  it 
confers  upon  him  a  'inere  right,  franchise,  or 
privilege  to  enter  upon  the  land  and  "devote 
It  to  a  certain  use,  with  the  usufructuary 
right,  as  a  part  of  its  [his]  use  and  enjoyment, 
to  appropriate  a  portion  of  the  oil  and  gas  as 
might  be  discovered."  Texas  Co.  v.  Daugh- 
erty,  107  Tex.  226,  176  S.  W.  717,  L.  R.  A. 
1917F,  989.  In  other  words,  the  lessee  was 
granted  the  privilege  of  entering  upon  the 
land,  developing  its  oil  and  gas  resources, 
and  exploiting  a  portion  of  such  resources 
for  his  benefit,  as  distinguished  from  a  pres- 
ent vested  interest  in  the  land  itself.  This 
conclusion  is  supported  by  the  dlscussi<m  In 
the  Texas  Co.  Case,  supra,  also  by  Oil  Co. 
V.  Teel,  96  Tex.  586,  68  8.  W.  979,  O'NeU  v. 
Sun  Co.,  58  Tex.  av.  App.  167, 123  S.  W.  172; 
and  Witherspoon  v.  Staley,  156  S.  W.  557. 

The  next  feature  of  the  contract  which 
should  be  noticed  is  Its  optional  character. 
The  cash  paid  to  the  lessors  when  the  con- 
tract was  made  secured  to  the  lessee  the  de- 
velopment and  exploitation  privilege  until  De- 
cember 7,  1918;  but,  if  a  well  upon  the  land 
was  not  commenced  on  or  before  that  date, 
the  lease  terminated  unless  the  lessee,  on  or 
before  that  date,  paid  or  tendered  to  tbe 
lessor's  credit  the  sum  of  $76.25,  which  pay- 
ment would  "operate  as  a  rental  and  cover 
the  privilege  of  deferring  the  commencement 
of  a  well  for  12  months  from  said  date."  It 
will  be  noted  tbe  lessee  assumed  no  obliga- 
tion to  commence  a  wcU  in  12  months  from 
the  date  of  the  contract,  nor  did  he  agree  to 
pay  a  rental  If  such  a  well  was  not  com- 
menced. It  was  wholly  optional  with  him. 
In  this  connection  it  will  l)e  noted,  also,  that 
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by  the  ezpre«is  tenns  of  the  contract,  If  such 
well  was  not  commenced  in  12  months  or  the 
rental  paid,  the  lease  was  terminated  as  to 
both  parties.  The  features  of  the  instrument, 
to  wliich  attention  has  beea  thus  directed, 
show  that  if  «.  well  was  not  commenced  in  12 
months  the  privileges  of  the  lessee  terminat- 
ed, unless  he  exercised  his  option  to  extend 
the  same  for  the  period  of  another  year  by 
paying  $76^  on  or  t>efore  December  7,  1918. 
The  commencement  of  a  well  or  payment  of 
rental  was  a  condition  precedent  to  a  con- 
tinuation or  extension  of  the  lessee's  priv- 
ileges after  that  date.  In  speaking  of  fail- 
ure to  perform  conditions  precedent  In  op- 
tions fo  purchase,  Mr.  Pomeroy  says: 

"In  pursuance  of  this  principle,  equity  win 
not  relieve  against  a  failure  to  perform  a  con- 
dition precedent  in  a  contract,  liowever  slight 
the  failure.  The  right  to  specific  performance 
has  never  vested  for  the  party  in  default.  The 
contract  cannot  be  said  to  be  of  equitable  cog- 
nizance until  the  condition  is  performed.  The 
contractual  liabilities  are  incomplete  before  that 
time.  *  *  *  It  has  at  times  been  suggested 
that  relief  for  slight  failure,  where  there  was 
substantial  compliance,  should  be  applied  to  op- 
tions to  purchase  land,  as  where  the  holder  of 
the  option  was  a  day  late  in  exerdsing  the 
option.  But  it  is  clear  the  rule  followed  gen- 
erally by  equity  is  the  true  one — that  there  can 
be  no  relief  against  failure  to  esercise  an  option 
after  the  day  named  for  its  expiration,  for  an 
option  is  no  more  than  an  offer  to  sell,  which 
the  offerer  is  bound  to  keep  open  during  the 
time  set,  but  which  expires  with  that  time,  leav- 
ing nothing  for  equity  to  operate  upon.  The 
courts  very  frequently  refuse  to  give  specific 
performance  of  an  option  sought  to  be  exer- 
cised after  the  time  has  expired,  on  the 
ground  of  time  being  of  the  essence.  Strictly 
speaking,  there  is  no  contract  if  the  election 
is  not  made  before  the  expiration  of  the  time, 
and  equity,  finding  no  contract  to  use  its  dis- 
cretion upon,  cannot  be  concerned  with  the 
element  of  time,  which  presupposes  an  existing 
contract."  Pomeroy's  Eq.  Remedies,  {{  806, 
807. 


[2, 3]  In  oil  and  gas  leases  time  is  regarded 
as  the  essence  of  the  contract,  and  the  rule 
that  a  lease  is  construed  most  strongly 
against  the  lessor  does  not  apply.  In  oil  and 
gas  leases  it  is  a  matter  of  common  knowl- 
edge that  the  development  of  those  products 
is  in  most  Instances  the  main  inducing  con- 
sideration to  the  lessor.  The  privilege  of  pay- 
ing rentals  in  lieu  of  suoh  development  is 
for  the  benefit  of  the  lessee.  The  vagrant 
nature  of  oil  and  gas  is  well  known,  and  un- 
due delay  in  prospecting  therefor  often  pro- 
duces a  serious  loss  to  the  landowner. 

[4]  We  are  therefore  of  the  opinion  that 
the  contract  executed  by  Jones  and  wife  did 
not  vest  in  the  lessee  a  present  Interest  or 
estate  in  the  land  itself,  which  would  render 
applicable  the  equitable  rule  for  relief  against 


forfeiture  of  a  vested  Intereist,  for  breach  of 
a  condition  subsequent,  but  that  the  rigbt 
or  privilege  of  the  lessee  terminated  on  De- 
cember 7,  1918,  unless  a  well  was  commenced 
on  or  before  that  date,  or  the  stipulated  ren- 
tal paid ;  that  the  commencemeit  of  the  well 
or  payment  of  the  rental  were  condltloiis  pre- 
cedent to  an  extension  or  continuation  of  the 
lessee's  privileges  and  wholly  optional  with 
him;  and,  this  being  the  nature  of  the  ooo- 
tract  equity  will  not  relieve  agaii&t  the  fail- 
ure to  exercise  the  option  in  strict  accordance 
with  its  terms.  Oil  Co.  v.  Teel,  O'Neil  v. 
Sun  Co.,  and  Witherspoon  v.  Staley,  all  snpta; 
Weiss  V.  Claborn,  219  S.  W.  884;  Hits<»  v. 
Oilman,  220  S.  W.  140;  Jennings-Heywood 
OU  Syndicate  v.  OH  Co.,  119  La.  793,  44 
South.  604;  Pomeroy's  Elq.  Remedies,  {f  806^ 
807.  Upon  this  view  the  court  bdow  did  not 
err  in  canceling  the  lease  upon  the  land  in 
the  Bass  survey. 

The  appellee  cros»assigns  error  to  the  ac- 
tion of  the  court  in  refusing  to  cancel  the 
lease  upon  the  land  in  the  Bumlee  survey. 
No  oonclusiouB  of  law  w«e  filed  by  tlte  trial 
court,  bat  we  presume  its  action  in  this  par- 
ticalar  was  based  upon  the  theory  that  the 
contract  was  divisible,  and  the  d^Mslt  of 
$38.25,  which  was  made  by  appellant  to  cover 
the  acreage  in  the  Burnlee  survey  protected 
and  maintained  his  rights  and  privileges  as 
to  that  land.   The  c(»ttract  provides: 

"If  the  estate  of  either  party  hereto  is  aa- 
signed — and  the  privilege  of  assigning  in  whole 
as  in  part  is  expressly  allowed— ^e  covenants 
hereof  shall  extend  to  their  heirs,  ezecutora, 
administrators,  saccessors,  or  aBsigns;  •  •  • 
and  it  is  hereby  agreed  that  in  the  event  tliis 
lease  shall  be  assigned  as  to  a  part  or  as  to 
ports  of  the  above-described  lands,  and  tiie 
assignee  or  assignees  of  such  part  or  parts 
shall  fail  or  make  default  in  the  payment  of 
the  proportionate  part  of  the  rents  doe  from 
him  or  them,  such  default  shall  not  operate  to 
defeat  or  affect  this  lease  in  so  far  as  it  Govers 
a  part  or  parts  of  said  lands  upon  which  the 
said  lessee  or  any  assignee  thereof  shall  make 
due  payment  of  said  rental.'' 


It  doubtless  was  not  contemplated  that  the 
original  lessee,  nor  any  subsequent  assignee 
of  the  entire  lease,  should  have  the  right  to 
pay  less  than  the  whole  rental  sum  of  $76.25 
annually  for  the  continuation  of  his  privi- 
leges. The  manifest  purpose  of  the  pro>ision 
was  to  give  different  assignees  of  different 
portions  of  the  land  the  right  to  protect  ttteir 
respective  holdings.  The  fair  and  reaaon- 
able  construction  of  this  portion  of  the  cxu- 
tract  is  that  the  option  to  pay  rental  upoB 
only  a  portion  of  the  land  arose  when  the 
leasee  had  assigned  to  difTerent  persons  dif- 
ferent iK>rtion8  of  the  land  in  severalty.  In 
sueb  case  each  assignee  would  have  the  right 
to  pay  the  pro  rata  rental  upon  the  land  as- 
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signed  to  him  and  protect  against 
ttngalshment  of  his  privileges. 

{S]  We  are  of  the  opinion  that  under  the 
contract  In  question,  where  all  of  the  rights 
and  privileges  granted  by  the  Instrument  as 
to  all  of  the  lands  described  therein  were 
vested  in  one  person,  the  opti<mal  right  to 
pay  rental  was  indivisible^  and  that  such  an 
Individual  would  have  no  right  to  pay  rental 
npon  a  part  of  the  land  only.  This  was  the 
construction  placed  upon  the  Instrument  by 
the  lessor,  for  be  at  once  declared. the  entire 
lease  terminated  for  the  failure  to  pay  the 
whole  rental.  The  appellant  seems  also  to 
have  placed  this  constrnctlon  npon  the  con- 
tract, for  in  his  letter  to  Jones  of  December 
24th,  he  says: 

"Tour  lease  covers  in  all  306.3  acres,  and  on 
February  5  of  this  year  I  purchaBed  tiie  lease, 
by  assignment,  in  so  far  as  same  covers  tbe  153 
acres  of  the  A.  T.  Burnlee  survey,  which  acre- 
age I  am  carrying  under  No.  11511 ;  and  on 
February  18  I  purchased  the  remaining  inter- 
est in  this  lease,  being  the  acreage  in  the  U. 
Bass  survey,  which  through  an  oversight  of  my 
lease  department  was  given  No.  11756,  when 
aam«  dtould  have  been  consolidated  toitk  the 
firtt  parcftofe  and  oarried  under  the  one  leate 
numher,  ina*nnich  m  I  icat  acquiring  the  en- 
tire leate."    (Italics  ours.) 


[I]  The  interpretation  placed  upon  a  con- 
tract by  the  parties  thereto,  where  the  mean- 
ing is  nncertaln,  Is  to  be  considered  by  the 
court  In  construing  the  same.  We  are  there- 
fore of  the  opinion  that,  since  the  entire  in- 
terest of  the  lesseie  was  vested  in  appellant, 
tbe  option  to  pay  the  annual  rental  was  In- 
divisible, and  the  failure  to  pay  the  whole 
stipulated  amount  terminated  tbe  entire  con- 
tract For  this  reason  appellees'  cross-assign- 
ment  is  sustained. 

Affirmed  as  to  the  land  In  the  Bass  survey. 
As  to  the  land  in  tbe  Burnlee  survey  tbe 
Judgment  Is  reversed,  and  here  rendered  In 
appellee's  favor. 


LOPEZ  V.  MISSOURI,  K.  Il  T.  RY.  CO.  OF 
TEXAS  at  al.    (No.  6416.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio, 

May  26,  1920.    Rehearing  Denied 

June  16,  1020.) 

I.  Marriage  «=>40(6)  —  Agreement  to  narry 
wamaa  aad  ooiNUilting  with  her  without  le- 
gal oaromoay  not  basis  for  ptMumptioa  of 
divorea  from  legal  wife. 

The  fact  that  a  man  leaves  a  lawful  wife 
and  lives  in  a  state  of  cohabitation  with  an- 
other woman  withonC  a  legal  ceremony  and  with 
an  agreement  that  they  will  be  married  cannot 
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form  a  basis  for  a  presumption  that  he 
been  divorced  from  his  legal  wife. 


2.  Marriage  €=s>40(8)— Onoe  established  pre- 
samed  to  contlnae. 

Where  a  marriage  is  once  established,  it  is 
presumed  to  continue  until*  the  contrary  is 
proved. 

3.  Marriage  ^=340(1,6)— Presumption  of  oom- 
petenoy  of  parties  and  death  or  divorce  of 
former  spouse  does  not  extend  to  common- 
law  marriage. 

When  there  has  been  a  formal  marriage  ac- 
cording to  legal  requirements,  the  law  will  pre- 
sume the  competency  of  tbe  parties  to  enter 
into  marriage  contractr,  and  will  presume  that 
any  former  marriage  of  either  was  dissolved 
by  death  or  divorce,  but  such  presumption  does 
not  extend  to  a  cohabitation  with  an  agreement 
that  the  parties  would  marry,  since  the  law 
merely  tolerates  common-law  marriages,  and 
does  not  encourage  them. 

• 

4.  Death  #=931(6)— Woman  unlawfuiiy  cohab- 
iting with  husband  of  another  not  entitled  to 
sue. 

The  statutory  cause  of  action  to  recover 
damages  for  death  is  "for  the  sole  and  exclu- 
sive benefit  of  the  surviving  husband,  wife,  chil- 
dren and  parents"  of  the  deceased  as  provided 
by  Rev.  St.  1911,  art.  4688,  and  a  woman  co- 
habiting unlawfully  with  a  man  has  no  right 
to  such  damages,  even  though  she  did  not  know 
he  had  ever  been  married. 

5.  Marriage  #=»50(5)— Evidenoe  held  insuffl- 
oleat  to  establish  oommoa-law  marriage. 

In  an  aetion  for  a  man's  wrongfal  death, 
evidence  Iteld  insufficient  to  show  that  plain- 
tiff was  his  common-law  wife,  even  if  he  did 
not  have  another  wife  living  at  such  time;  the 
agreement  shown  being  one  to  get  married,  and 
not  a  marriage  contract. 

6.  Marriage  9s>33— Binding  without  cohabita- 
tion if  oelebrated  under  forms  of  law. 

A  marriage  celebrated  under  the  forms  of 
law  is  valid  and  binding,  whether  cohabitation 
takes  place  or  not,  and,  although  there  is  no 
cohabitation,  an  innocent  third  party  otherwise 
eligible  has  no  lawful  right  to  contract  a  second 
marriage  With  one  of  the  parties. 

7.  Marriage  «=>40(7),  44  —  Ceremonial  mar- 
riage In  foreign  country  presumed  In  accord- 
ance with  Its  laws;  may  be  proved  by  wit- 
ness without  producing  oertlflcate. 

A  ceremonial  marriage  may  be  proved  by  tbe 
testimony  of  eyewitnesses  without  the  produc- 
tion of  the  marriage  certificate,  or  explanation 
of  its  absence,  and  proof  of  a  ceremonial  mar- 
riage in  a  foreign  country  carries  the  presump- 
tion thst  it  was  in  accordance  with  that  coun- 
try's laws. 

8.  Marriage  «s>50(l)— EvIdeaoe  held  to  show 
that  plaintiff's  oommon-law  husband  was  hus- 
band of  another. 

In  a  woman's  action  for  a  wrongful  death 
of  her  alleged   common-law  husband  evidence 


4ts>For  otiMr  case*  sea  same  topio  and  KBT-NimBBR  la  all  Key-Nttmbered  Digests  snd  Ilidesea  , 

Digitized  by 


Uoogle 


696 


222  SOUTHWESXBBN  REPOBTBB 


<Ter, 


held  sufficient  to  show  that  deceased  was  the 
lawful  husband  of  another,  so  that  plaintiff  waa 
not  his  common-law  wife. 

9.  Appeal  and  error  @=399— New  trial  not  war- 
ranted by  Immaterial  Impeachiag  evidence. 

Plaintiff  seelAng  damages  for  the  unlawful 
death  of  her  alleged  common-law  husband  ia  not 
entitled  to  new  trial  for  newly  discovered  eri- 
(fence  which  could  be  used  only  to  impeach  wit- 
siess  who  testified  that  deceased  was  the  law- 
ful husband  of  another,  which  evidence  was  not 
material,  because  plaintiff  failed  to  show  a 
common-law  marriage,  even  though  such  former 
marriage  did  not  exist. 

10.  Pleading  ^s>i  I— Not  necessary  that  defend- 
ant plead  defensive  evidence. 

In  an  action  (or  wrongful  death  of  plaintiff's 
alleged  common-law  husband,  it  was  not  in- 
cumbent upon  defendants  to  plead  the  evidence 
to  show  that  plaintiff  had  never  married  the  de- 
ceased, and  they  could  produce  evidence  to 
prove  that  deceased  was  the  lawful  hvnband 
of  another  by  a  prior  existing  marriage. 

11.  New  trial  <8=»I02(I)— Not  granted  where 
movant  had  knowledge  of  facta,  but  did  not  In- 
vestigate. 

Where  plaintiff,  suing  for  death  of  her  al-i 
leged  common-law  husband,  had  notice  through 
affidavit  long  prior  to  trial  that  deceased  was 
previously  married  in  Mexico,  but  made  no  in- 
vestigation whatever,  a  new  trial  for  newly  dis- 
eovered  evidence  relative  to  marriage  would  not 
be  granted. 

;2.  Appeal  and  error  «s»933  (4)— Affidavit  for 
oontlnuance  showing  facts  puttiac  movant  for 
new  trial  on  notloe  presumed  to  have  come 
to  knowledge  of  movant  at  date  of  iippllca> 
tion. 

In  action  by  alleged  common-hiw  wife  for 
death  of  husband  defended  on  ground  of  prior 
existing  marriage,  appellate  court  will  presume 
to  uphold  denial  of  new  trial  for  newly  discov- 
ered evidence  as  to  marriage  that  affidavit  for 
continuance  showing  that  deceased  was  mar- 
ried in  Mexico  was  filed  aa  of  date  of  applica- 
tion for  continuance  and  came  to  knowledge  of 
movant  at  that  time. 

Appeal  Krom  District  Court,  Bexar  Conn- 
ty;  B.  B.  Minor,  Judge. 

Action  by  Xibur<da  Lopez  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas  and  others.  Judgment  for  defendants, 
and  plaintiff  appeala    Affirmed. 

Davis  &  Long  and  Henry  B.  Cllne,  all  of 
San  AntMilo,  for  appellant 

C.  C.  Huff,  of  Dallas,  and  F.  C.  Davis  and 
Marshall  Butz,  both  of  San  Antonio,  for 
appellees. 

FLY,  C.  J.  Appellant,  describing  herself 
as  Tibnrcia  Lopez  Vda  de  Simon  Garcia,  in- 
stituted this  suit  for  damages  against  the 


railway  ccxnpany  and  Charles  "B.  Schaff,  its 
receiver,  to  recover  damages  alleged  to  ac- 
crue to  her  on  ac<^unt  of  the  negligent  kill- 
ing of  Simon  Garcia,  alleged  to  have  been  her 
husband  by  a  common-law  marriage.  The 
marriage  waa  denied  by  appellees,  and  other 
defenses  presented.  The  cause  was  submitted 
to  a  Jniy  on  five  q>eclal  lasnea,  the  first 
being: 

"At  the  time  of  the  death  of  Simon  Garcia, 
was  the  plaintiff,  Tiburda  Lopes  de  Garcia,  his 
lawful  wife?" 


The  Jury  was  isstrncted  that.  If  Simon  Gar- 
da  had  a  lawful  living  wife  when  it  was 
claimed  the  common-law  marriage  was  con- 
summated, there  could  be  no  common-law 
marriage,  and,  if  it  was  found  that  there  was 
no  legal  marriage,  no  other  Questions  need  be 
answered.  The  Jury  found  that  api>ellant  was 
not  the  legal  wife  of  Simon  Garcia,  and  upon 
that  finding  Judgment  was  rendered  denying 
a  recovery  to  appellant. 

There  are  19  assignments,  12  of  which  in- 
volve discussions  of  the  evidence  as  to  the 
marriage  of  appellant  to  Simon  Garda,  the 
remainder  complaining  of  the  refusal  to  grant 
a  new  trial,  one  ground  of  which  was  the  dis- 
covery of  new  and  lmi)ortant  testimony. 
They  are  all  overruled  for  the  reasons  here- 
inafter given. 

There  was  testimony  that  showed  that  Si- 
mon Garcia  was  legally  married  to  Demetria 
Hernandez  in  the  republic  of  Mexico,  and 
came  to  San  Antonio,  Tex.,  with  hex  in 
1912;  that  in  1914  at  1915  he  entered  into 
illicit  relations  with  appellant,  but  did  not 
live  with  her  until  about  seven  months  be- 
fore his  death,  when  he  abandoned  his  wife, 
and  appellant  followed  him  to  Smlthville  and 
was  cohabiting  with  him  at  the  time  of  liis 
death,  which  occurred  on  June  4, 1916.  There 
was  no  evidence  of  any  divorce  from  Dem- 
etria, the  lawful  wife,  who  was  left  with  liis 
mother  and  brother,  and  still  lives  with  them. 
The  jury,  even  though  there  had  been  no  law- 
ful wife,  could  have  rejected  the  daim  of  a 
common-law  marriage.  Appellant  stated  at 
one  time  that  she  was  63  years  old,  bat 
amended  it  by  saying  it  was  43  and  Simon 
Garcia  was  S9.  Tliere  was  no  evidence,  direct 
or  drcumstantial,  tending  to  show  that  Si- 
mon Garcia  had  been  divorced  from  his  wife, 
Demetria.  Appellant  contended  that  they  had 
never  been  married,  but  the  jury  was  Justified 
in  believing  they  had  been  legally  married, 
and  that  such  relation  existed  when  Simon 
Garcia  was  killed. 

[1, 2]  It  is  the  contention  of  appellant  ttiat 
the  presumption  that  Simon  and  Demetria 
Garcia  had  been  divorced  would  arise  be- 
cause appellant  swore  that  there  had  been 
an  agreement  between  her  and  Simon  Qar- 
da  to  live  together  as  man  and  wife.    Xhe 
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fact  that  a  man  leaves  a  lawful  wife  and 
lires  In  a  state  of  cohabitation  with  another 
woniau  without  a  legal  cerenKmy  cannot  form 
a  basis  for  a  presumption  that  be  bad  been 
divorced  from  his  legal  wife.  Of  course,  no 
authority  is  produced  for  such  a  proposition. 
On  the  other  band,  it  Is  a  role  of  evidence 
that,  where  marriage  is  once  established. 
It  is  presumed  to  continue  until  the  contrary 
1b  proved.  Odom  v.  Woodward,  74  Tex.  41, 
11  S.  W.  925;  SumraerhlU  r.  Darrow,  94  Tex. 
71,  67  S.  W.  942.  The  cases  cited  by  appel- 
lant present  very  different  facts  from  those 
found  in  this  case,  and  no  case  has  been  dted 
where  a  marriage  will  be  presumed  to  have 
been  annulled  by  divorce  to  legalize  adultery. 

[3]  When  there  bas  been  a  formal  marriage, 
according  to  legal  requirements,  the  law  will 
I>resnme  the  competency  of  the  parties  to 
enter  into  the  marriage  contract,  and  will 
presume  that  any  former  marriage  of  either 
of  the  parties  was  dissolved  by  death  or  di- 
vorce. This  is  based  on  the  desire  of  the  law 
to  protect  innocence,  morality,  and  legitimacy 
rather  than  presume  the  continuance  of  the 
first  marriage.  Wben  a  marriage  is  proved 
according  to  statutory  forms,  it  will  be  pre- 
sumed to  be  legal  until  shown  to  be  Illegal. 
Schaffer  v.  Bichardson,  125  Md.  8S,  93  Atl. 
391,  and  cases  therein  reviewed.  No  case 
lias  been  brought  to  our  notice  where  cohabi- 
tation for  a  few  months  and  testimony  of  one 
of  the  parties  to  the  cohabitation  that  there 
had  been  an  agreement  that  they  would  mar- 
ry would  destroy  the  presumption  of  the  con- 
tinuation of  a  legal  marriage  theretofore 
consummated.  The  law  is  disposed  to  raise 
jvesumptlons  In  favor  of  the  legality  of  mar- 
riages entered  into  under  legal  forms,  but  not 
one  consummated  as  appellant  claims  her 
marriage  to  Simon  Garcia  was  consummated. 
The  law  merely  tolerates  a  common-law  mar- 
riage, but  does  not  encourage  or  favor  it. 

[4]  The  fiict  that  appellant,  when  she  be- 
gan cohabiting  with  Simon  Garcia,  did  not 
know  that  he  had  ever  been  married  would 
not  give  her  tlie  right  under  the  statute  to 
recover  damages  for  his  death.  The  stat- 
■ntory  cause  of  action  to  recover  damages 
for  a  death  is  "for  the  sole  and  exclusive  ben- 
efit of  the  surviving  husband,  wife,  children 
.  and  parents  of  the  person  whose  death  shall 
bave  been  caused."  Artlde  4698,  Bev.  Stats. 
No  mention  Is  made  in  that  statute  of  a  wo- 
man living  with  a  man  unlawfully  having 
the  right  to  recover  because  she  did  not  know 
lie  was  married.  The  law  is  for  the  benefit 
of  the  woman  who  has  been  Joined  in  lawful 
wedlock  to  the  man  who  has  been  killed. 

[I]  The  evidence  failed  to  establish  a  com- 
mon-law marriage,  even  though  there  bad 
been  no  prior  marriage  of  Simon  Garcia.  Ap- 
pellant testified  that  on  April  2, 1914,  she  had 
an  agreement  with  Simon  Garcia  to  live  with 


him  as  his  wife.    She  stated  the  conversation 
to  have  been  as  follows: 

"We  said  that  we  would  live  together  as  man 
and  wife,  and  would  live  happily,  and  that  we 
were  going  to  get  married.  He  talked  that  way 
to  me,  and  when  he  said  that  I  said  Tea.'  " 


After  that,  she  said,  they  lived  together  as 
man  and  wife.  The  only  witness  who  cor- 
roborated appellant  as  to  Simon  Garcia  call- 
ing her  his  wife  was  Mrs.  M.  Moke,  n4io 
stated  that  she  saw  the  couple  at  a  dance  in 
May,  1916,  and  Simon  Garcia  introduced  ap- 
pellant to  the  witness  as  his  wife  and  said 
"that  she  was  a  very  nice  companicm  to  him." 
Again  she  said:  "Yes,  sir;  Simon  Garcia 
said  that  night  that  this  woman  would  be  a 
nice  friend  to  him;  be  admitted  that  she 
was  a  nice  companion  to  him."  She  might 
have  been  all  that  and  still  not  his  wife.  Ac- 
cording to  appellant  they  did  not  then  agree 
to  marry,  but  "were  going  to  get  married" — 
that  la,  at  some  future  time. 

[6]  We  know  of  no  law  supporting  the 
claim  of  appellant  that,  although  Simon  and 
Demetria  may  have  been  lawfully  married,  if 
he  abandoned  taer  immediately  after  the  cele- 
bration of  the  marriage,  any  "Innocent  third 
party,  who  Is  otherwise  eligible,  has  the  law- 
ful right  to  contract  a  second  marriage  with 
such  man."  A  marriage  celebrated  under 
forms  of  law  la  a  valid  and  binding  mar- 
riage, whether  cohabitation  takes  place  or 
not  However,  the  evidence  is  suiflclent  to 
show  that  Simon  and  Demetria,  after  mar- 
riage, reared  a  Child  and  necessarily  lived 
together. 

[7]  The  marriage  of  Simon  and  Demetria 
Garcia  could  be  proved  by  oral  testimony,  and  . 
the  general  rule  is  that  a  ceremonial  mar- 
riage may  be  proved  by  the  testimony  of  eye- 
witnesses, without  the  production  of  a  mar- 
riage certificate  and  without  explaining  its 
absence.  18  B  C.  L.  423.  Proof  of  a  cere- 
monial marriage  in  a  foreign  country  car- 
ries with  it  the  presumption  that  it  was  per- 
formed in  accordance  with  the  laws  of  that 
country.  And  the  marriage  in  a  foreign 
country  may  be  proved  by  the  testimony  of 
any  person  who  was  present  at  the  ceremony. 
18  Buling  Case  Law,  p.  427. 

[S]  Demetria  and  Simon  Garcia  not  only 
reared  a  brother  of  his,  but  after  his  death 
Demetria  was  recognized  by  his  mother  and 
brother  as  bis  widow,  and  came  to  live  with 
them.  Simon  Garcia  supported  his  wife, 
mother,  and  brother.  They  lived  together  In 
the  most  perfect  harmony.  He  did  not  live 
with  appellant  in  San  Antonio,  but  when  he 
went  to  Smithville,  about  seven  months  be- 
fore his  death,  appellant  followed  him  and 
entered  into  her  Illicit  relations  with  him. 
Appellant  has  not  even  the  lapse  of  many 
years,  as  in  some  of  the  cases  cited  by  her,  to 
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sanctify  the  cohabitation  Into  which  she  en- 
tered with  Simon.  According  to  her  own  tes- 
timony. It  conld  not  have  been  more  than  two 
years,  and  according  to  that  of  other  witness- 
es, found  by  the  Jury  to  be  true,  not  more 
than  seven  or  eight  months.  No  children 
came  from  the  Illicit  relations  between  Simon 
Garcia  and  appellant,  and  they  cannot  be 
considered,  as  Is  often  done,  to  legalize  cer- 
tain acts  and  create  a  marriage  for  their  pro- 
tection. In  the  case  of  Nlzon  r.  Land  Co., 
81  Tex.  408,  19  S.  W.  660,  both  parties  to  the 
first  marriage  bad  married  again,  and  many 
years  had  elapsed  before  the  validity  of  the 
second  marriage  was  attacked.  ▲  common- 
law  marriage  did  not  figure  In  that  case  nor 
any  of  the  others  cited  by  appellant 

[I]  In  order  to  obtain  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  It  must 
clearly  appear  that  It  was  not  known  before 
the  trial ;  that  it  Is  material  and  would  prob- 
ably change  the  result;  could  not  have  been 
discovered  before  the  trial  by  the  exercise 
of  reasonable  diligence;  that  it  Is  not  cn- 
malative  or  merely  to  be  used  for  purposes  of 
Impeachment.  The  evidence  sought  was  not 
material  because,  the  evidence  being  insuffi- 
cient to  show  a  common-law  marriage,  appel- 
lant had  no  cause  of  action,  whether  a  former 
marriage  existed  or  not.  The  newly  discover- 
ed testimony  could  have  been  used  for  no  oth- 
er purpose  except  to  impeach '  the  witnesses 
who  swore  that  Simon  was  married  to  Demet- 
ria  Garcia  In  Mexico.  It  is  firmly  settled  In 
Texas  that  a  new  trial  will  rarely,  If  ever,  be 
granted  on  the  ground  of  newly  discovered 
evidence,  when  Its  object  Is  to  Impeach  the 
witnesses  of  the  successful  party.  Jones  v. 
Neal,  44  Tex.  Cav.  App.  412,  98  S.  W.  417; 
Railway  v.  Murtle,  49  Tex.  Civ.  App.  273, 108 
S.  W.  098. 

[10]  Appellees  denied  that  appellant  ever 
entered  into  a  commdn-law  marriage,  but 
that  she  was  a  woman  of  loose  and  immoral 
character,  and  that  her  relation  to  Simon 
Garcia  was  meretricious  and  Illegal.  It  was 
not  incumbent  upon  them  to  plead  the  evi- 
dence by  which  they  intended  to  show  that 
appellant  had  never  married  Simon  Garcia. 
l%ey  could  prove  a  prior  existing  marriage  to 
support  the  allegation.     It  is  a  matter  of 


small  importance,  if  the  marriage  took  place 
in  Mexico  between  Demetria  and  Simon  Gar- 
cia, whether  it  was  in  Torreon  or  Morales. 
[11,12]  AppeUant  atUcbed  to  a  bill  of  ex- 
ceptions an  affidavit  made  by  Demetria  Her- 
nandez de  Garcia  to  an  application  made  by 
appellees  for  a  contlnuanGe,  pntportlog  to 
liave  been  sworn  to  on  April  18,  1918y  more 
than  a  year  and  a  half  before  this  cause  was 
tried,  in  which  it  was  stated  that  Simon  Gar- 
cia and  Demetria  Hernandez  were  married 
In  Torreon,  Mexico,  U>  1903,  and  yet  appel- 
lant states  that  she  had  no  notice  that  an 
attempt  would  be  made  to  show  that  a  mar- 
riage between  Simon  and  Demetria  had  been 
celebrated  in  Mexico.  Where  she  got  the 
affidavit  of  Demetria  Hernandez  de  Garcia  or 
when  she  came  into  possession  of  it  ia  not 
disclosed.  It  must  be  presumed  that  it  was 
filed  in  support  of  the  application  for  con- 
tinuance on  its  date  and  came  to  the  knowl- 
edge of  appellant  at  that  time.  No  claim  is 
made  that  a]H>eIlant  was  caused  to  investi- 
gate the  records  of  Torreon  as  to  a  marriage, 
and  could  not  know  that  witnesses  wonld 
state  that  the  marriage  took  place  in  Morales. 
No  investigation  of  any  sort  was  made  until 
an  adverse  Judgment  to  appellant  was  ren- 
dered. There  was  no  diligence  shown  in  pro- 
curing the  testimony,  and  no  effort  made  to 
ascertain  the  status  of  Demetria  and  Simon 
Garda.  Appellant  knew  for  more  than  a 
year  before  the  trial  that  one  of  the  defenses 
of  appellees  to  her  cause  of  action  would  be 
that  Simon  Garcia  was  already  married  to 
Demetria  Hernandez  in  Mexico,  and  yet  no 
effort  was  made  to  obtain  testimony  contro- 
verting that  defense.  It  is  practically  admit- 
ted that  appellant  knew  that  Demetria  had 
sworn  that  she  was  married  to  Simon  Qarcia, 
because  it  is  said  In  the  brief: 

"It  looks  as  If  the  prior  marriage  was  placed 
at  Torreon,  Mexico,  to  deceive  appellant  and 
her  attorneys  and  thus  prevent  tbem  from 
making  the  proper  inquiry  in  time-for  the  triaL" 

They  made  no  Inquiry,  proper  or  otherwise, 
although  th^  knew  that  the  prior  marriage 
was  to  become  an  Issue  on  the  trial  of  the 
cause. 

The  Judgment  is  affirmed. 
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SAN  ANTONIO  4  A.  P.  RY.  CO.  v.  MofiILL 
ft  •!.    (No.  6187.) 

<Coart   of   CItQ   Appeals    of   Texas.    Austin. 

April  28,   1920.    Behearing   Denied 

June  16,  1920.) 

1.  Railroads  «=9376(4)  —  Doty  u  to  objeot 
diMsoverod  defined. 

When     trainmen,     discovering     object     on 

track,  in  the  exercise  of  proper  care,  did  not 

recognize  it  as  a  human  being,  it  was  not  their 

■  dut7  to   stop  the  train  until  they  diacoYered 

that  it  waa  a  man. 

2.  Railroads  is=9400(8)— Nogligenoo  a»  to  ob- 
Joet  discovered  on  traoii  held  for  Jury. 

In  an  action  for  death  on  railroad  track, 
whether  trainmen  saw  deceased  in  a  position 
of  peril  and  realized  that  the  object  was  a 
man  at  a  distance  within  wliich  they  could  stop 
the  train  "held  a  question  for  the  jury,  notwith- 
standing positive  testimony  of  trainmen  in 
defendant's  favor. 

3.  Railroads  «=3398(4)— Vordlct  on  theory,  of 
ditoovered  peril  sustainod  by  ovidonco. 

In  action  for  death  on  a  railroad  track,  evi- 
dence Mid  sufficient  to  sustain  a  verdict  in 
favor  of  plaintiff  on  a  theory  of  discovered 
peril,  notwithstanding  the  positive  testimony 
of  trainmen  in  defendant's  favor. 

4.  Railroads  «=9376(4)— Duty  to  stop  on  dis- 
covering person  on  trnok  Hold  oorrsotly  de- 
•■od. 

An  instruction  that  the  defendant  railway 
company  owed  the  deceased  no  duty,  except  to 
exercise  ordinary  care  in  the  use  of  all  means 
within  its  power,  consistent  with  the  safety 
of  the  train  and  the  people  thereon,  to  avoid 
injuring  deceased  after  his  peril  was  discov- 
ered, is  not  erroneous  as  requiring  the  train- 
men to  exercise  more  than  ordinary  care. 

5.  Trial  «=»260(l)— instruotloa  already  oov- 
orod  proporiy  refusod. 

Court  did  not  err  in  refusing  to  give  a 
special  requested  instruction  where  the  matter 
was  covered  by  given  instructions. 

6.  Death  «=>72  —  Evidenee  as  to  condition 
bold  not  Improper. 

In  an  action  for  death,  evidence  that  one  of 
the  children  of  deceased  was  going  to  school 
when  his  father  was  killed  and  afterwards 
went  to  work,  and  that  deceased  had  supported 
hi*  family  by  labor,  waa  not  improper  as  im- 
material and  calculated  to  arouse   sympathy. 

7.  Appeal  and  error  «=9l050(2)— Admission  of 
Immaterial  evldenoe  harmless. 

In  an  action  for  death,  admission  of  evi- 
dence that  a  child  of  decedent  quit  school  on 
the  death  of  his  parent  and  went  to  work  held 
not  reversible,  if  error. 


Error  from  District  Court,  Falls  County 
Prentice  Oltorf,  Judge. 


P.  KT.  CO.  ▼.  MoOIIiL 

AW.) 

Action  by  Mrs.  Virginia  McGtll,  for  her- 
self and  as  next  friend  of  her  seven  minor 
cblldren,  against  the  San  Antonio  &  Aran- 
sas Pass  Railway  Company.  Judgment  for 
plalntur,  and  defendant  brings  error.  Af- 
firmed. 

Boyle,  Ezell  &  Grover,  of  San  Antonio,  and 
Pat  M.  Neff  and  Walton  D.  Taylor,  both  of 
Waco,  for  plaintiff  In  error. 

Nat  -Llewellyn,  of  Marlln,  for  defendant  In 
error. 

BRADT,  J.  Mrs.  VlrglnU  McGill,  for  her- 
self and  as  next  friend  of  her  seven  minor 
Children,  brought  this  salt  against  San  An- 
tonio A  Aransas  Pass  Hallway  Company  for 
damages  on  account  of  the  alleged  negligent 
killing  of  their  husband  and  father,  J.  D.  MO- 
GUL 

The  case  has  been  before  this  court  be- 
fore, the  opinion  on  the  former  appeal  being 
reported  in  202  S.  W.  338.  The  verdict  and 
judgment  on  the  former  trial  were  for  the 
plaintiffs  for  the  sum  of  $10,000,  and  on  this 
trial  for  $3,500,  one-half  to  Mrs.  McGlll,  and 
the  remainder  in  equal  proportions  to  the 
children. 

The  only  Issue  submitted  to  the  jury  was 
discovered  peril.  The  material  facts  are  sub- 
stantially the  same  as  on  the  first  trial,  which 
are  stated  in  the  opinion  of  this  court  re- 
ferred to  above.  Any  additional  or  variant 
facts  deemed  material  will  be  stated  in  the 
discussion  of  certain  assignments  relating 
to  the  sufficiency  of  the  evidence. 

Upon  the  former  appeal  the  case  was  re- 
versed and  remanded,  because  of  errors  of 
law  in  the  giving  and  refusing  of  certain 
charges.  These  errors  seem  to  have  been  cor- 
rected on  the  present  trlaL 

The  first  and  second  assignments  of  error 
raise  the  point  that  the  court  should  have 
given  a  peremi)tory  instruction  for  plaintiff 
In  error,  and  that  the  verdict  and  Judgment 
are  not  supported  by  even  a  scintilla  of  evi- 
dence showing  or  tending  to  show  discovered 
peril.  This  same  question  was  raised  before, 
and  this  court  held  that  the  evidence  was 
sufficient  to  raise  the  issue  and  for  Its  sub- 
mission to  the  Jury.  This  conclusion  Is  again 
challenged;  and  it  Is  further  claimed  that 
the  testimony  is  materially  different  on  this 
trial.  There  is  said  to  be  a  variance  In  the 
testimony  of  the  witness  Ben  Springer  as  to 
the  speed  of  the  train.  In  that  on  the  latter 
trial  he  stated  that  he  would  guess  the  train 
was  running  12  or  15  miles  an  hour,  but 
would  not  undertake  to  say  that  it  was  not 
running  at  least  18  miles  an  hour,  and  that 
he  would  not  undertake  to  say  In  what  dis- 
tance the  train  could  have  been  stopped.  For 
the  purposes  of  this  appeal,  the  alleged  vari- 
ance In  this  witness'  testimony  will  be  as- 
sumed. 


4ts>For  other  case*  lae  Bame  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dlge»{B  aod  rnd«xea 
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It  Is  also  asserted  that  on  tbe  former  trial 
there  was  no  evidence  before  this  court  as 
to  any  grass  and  weeds  growing  up  against 
tbe  ties  at  the  point  deceased  was  lying  when 
he  was  struck  and  killed,  whereas  on  the  pres- 
ent trial  It  was  shown  by  at  least  three  wit- 
nesses, Introduced  by  plaintiffs  and  living 
near  the  scene  of  the  accident,  that  grass  was 
growing  thick  at  the  point  of  the  accident, 
some  6  Inches  high,  right  np  against  the 
end  of  the  ties,  and  that  between  the  rails 
the  grass  was  flush  with  the  top  of  the  rails. 
It  Is  further  claimed  that  the  overwhelming 
preponderance  of  the  testimony  shows  that 
all  along  by  the  ends  of  the  ties  there  were 
numerous  patches  of  old  weeds  10  and  12 
inches  high.  From  tbe  record  it  seems  that 
the  testimony  of  thef^e  witnesses  did  not  re- 
late to  the  situation,  as  to  grass  and  weeds, 
at  the  point  of  the  accident,  but  rather  to 
the  conditions  in  the  vicinity,  and  generally 
along  the  railroad  track  and  right  of  way. 
However,  if  It  be  concluded  that  this  testi- 
mony reflected  the  conditions  at  the  scene  of 
the  accident,  yet  the  testimony  on  this  point  la 
conflicting.  The  witnesses  Geo.  Ellison,  a 
brother-tn-Iaw  of  deceased,  and  Ben  Springer, 
who  was  an  employe  of  plaintiff  in  error  at 
the  time  and  was  on  the  train  that  struck  Mr. 
McGlll,  is  to  the  effect  that  at  the  place  where 
McGiU  was  killed  the  track  was  clear,  slight- 
ly up  grade,  and  that  there  were  no  grass, 
weeds,  or  anything  on  that  side  of  the  track, 
or  no  grass  or  weeds  to  amount  to  anything. 

It  is  c<»iceded  by  counsel  for  plaintiff  in 
error  that  the  Uabillty  of  a  railway  company, 
under  the  rule  of  discovered  peril,  may  be 
shown  by  circumstances  as  well  as  by  direct 
or  positive  evidence,  and  also  that  positive 
evidence  of  the  employes  of  the  railway  com- 
pany in  charge  of  the  train  may  be  overcome 
by  circumstances,  but  in  such  case  the  dr- 
cumstances  must  be  reasonably  clear  and 
satisfactory,  and  no  resort  can  be  had  to  mere 
conjecture.  Railway  v.  Porter,  73  Tex.  304, 
11  S.  W.  324;  Railway  v.  McMillan,  100  Tex. 
562,  102  S.  W.  103. 

It  is  true  that  the  engineer  testified  that 
he  did  not  see  the  object,  which  afterwards 
proved  to  be  McG Ill's-  body,  imtil  the  train 
was  about  200  feet  from  the  deceased,  when 
he  saw  an  object  near  the  right-hand  rail 
or  east  rail  of  the  train,  which  was  going 
north;  that  at  the  time  he  could  not  tell 
whether  the  object  was  living  or  inanimate^ 
and  had  passed  the  object  before  he  dis- 
covered it  was  a  human  being;  that  the  rails 
were  clear  when  he  was  200  feet  away  from 
the  object,  and  that  when  he  saw  the  same 
he  immediately  sounded  the  whistle  and  rang 
the  bell,  but  the  object  did  not  move;  that 
when  he  had  reached  a  point  about  00  feet 
from  the  object  he  first  realized  that  it  was 
something  he  ought  not  to  strike,  and  he  then 
applied   the  emergency   brakes   cut  off   tbe 


steam,  and  did  everything  within  his  power 
to  avert  striking  the  object;  that  tbe  train 
was  then  moving  at  about  18  to  20  miles  an 
hour.  This  witness,  however,  also  testified 
that  he  stopped  the  train,  after  shutting  off 
the  steam  and  applying  the  emergency,  in 
about  200  feet,  which  in  his  opinion  vas  a 
good  stop,  and  that,  if  he  had  applied  the 
brakes  when  he  first  saw  the  object,  the  train 
would  not  have  killed  McGill,  but  would  have 
struck  him  lightly.  At  the  time  of  the  trial, 
he  was  still  in  the  employ  of  plaintiff  in  error. 

Tbe  fireman  on  the  train  testified  that  the 
train  ran  four  or  five  car  lengths,  or  abont 
160  feet,  after  the  emergency  brake  was  ap- 
plied. It  thus  appears  from  the  testimony  of 
these  witnesses  that,  if  the  engineer  had  cat 
off  the  steam  and  applied  the  emergency  as 
soon  as  he  saw  the  object  on  or  near  the 
track,  the  train  would  have  been  stopped  in 
time  to  have  averted  the  accident,  or  to  have 
avoided  killing  McGill. 

[1]  It  seems  to  be  the  rule,  as  announced  in 
Railway  Co.  v.  McMillan,  supra,  that  if,  when 
the  trainmen  discovered  the  object  on  the 
track,  they,  in  the  ererdse  of  proper  care,  did 
not  recognise  it  as  a  human  being,  it  was  not 
their  duty  to  stop  the  train  until  they  dis- 
covered that  it  was  a  man  on  the  track.  The 
question  then  Is:  Was  there  evidence  before 
the  Jury  to  Justify  the  Inference  that,  not- 
withstanding the  positive  testimony  of  the 
engineer  and  fireman  that  they  did  not  rec- 
ognize the  object  as  a  human  being,  or  some- 
thing that  should  not  be  struck,  until  within 
60  feet  of  it,  or  In  passing  it,  they  did,  in 
fact,  recognize  that  it  was  a.  human  being 
when  200  feet  away,  and,  in  ttie  exercise  of 
ordinary  care,  should  then  have  used  the 
means  at  their  command  to  avoid  the  injury. 
We  have  concluded  that  there  was  such  evi- 
dence, which  will  be  briefly  indicated. 

A  retired  expert  engineer  testified  that  on 
an  engine  on  a  straight  track,  with  electrical 
headlight,  one  ought  to  be  able  to  see  an 
object  on  the  track  one-half  a  mile,  but  can 
see  a  man  a  shorter  distance;  that  the  bulk 
of  a  man  slttiug  on  the  track,  or  an  obstruo 
tlon  which  ought  not  to  be  hit,  could  be  seen 
for  a  half  mile,  and  that  one  could  tell  at  a 
distance,  of  300  or  400  yards  that  the  object 
was  a  man,  if  it  was  lying  in  the  middle  of 
the  track,  or  on  the  outside  and  close  to  the 
rail.  His  testimony  was  to  the  effect  that  an 
engineer  could  see  such  an  object  and  realize 
It  was  a  man  at  a  distance  of  300  or  MO  yards 
as  easily  on  the  outside  and  close  to  the  rail 
as  if  the  body  were  on  the  Inside,  dnce  it 
would  be  in  plain  view  of  the  Tays  of  the 
headlight,  the  same  as  if  it  were  on  the  track. 
His  testimony  as  to  the  distance  in  which 
the  train  could  be  stopped  varies  from  that 
of  the  flreman  and  engineer,  he  having  named 
the  greater  distance. 

Now,  la  view  of  the  testimony  of  tbe  flre- 
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man  that  tbe  train  conid  have  been  and  was 
stopped  In  a  distance  of  about  160  feet,  and 
of  tbe  engineer  In  a  distance  of  200  feet,  and 
the  testimony  of  the  retired  expert  eng^eer 
that  the  object  should  have  been  recognized 
as  a  human  body  at  a  distance  of  300  or  400 
yards,  we  think  It  clear  that  it  was  for  the 
Jury  to  decide  whether  the  trainmen  saw  Mc- 
OIU  in  a  position  of  peril,  and  realized  that 
the  object  was  a  man  at  a  distance  of  200 
feet  from  it,  notwithstanding  their  denial  that 
they  realized  It  was  a  human  being  at  that 
distance,  and  whether,  in  the  exercise  of  or- 
dinary care,  it  was  their  dnty.  at  that  very 
time  to  take  the  steps  which  afterwards  prov- 
ed would  hare  averted  the  accident. 

Plaintiff  in  error  relies  especially  upon  the 
following  cases:  Railway  v.  McMillan,  su- 
pra ;  Caldwell  t.  Railway  Co.,  64  Tex.  Ciy. 
App.  399, 117  S.  W.  490;  and  Railway  y.  Sal- 
lee,  56  Tex.  Civ.  App.  23, 120  S.  W.  216— each 
of  which  is  thought  by  us  to  be  distinguish- 
able on  the  facts. 

In  the  McMillan  Case  it  was  pointed  out 
by  tbe  Supreme  Court  that,  after  discovering 
the  deceased,  and  recognizing  that  he  was  a 
human  being,  it  was  impossible  to  have  stop- 
ped the  train  before  he  was  stmck,  and  also 
*tiiat  the  facts  contradict  any  suggestion  that. 
If  tbe  train  had  been  checked,  he  would  have 
gotten  off  the  track.  There  does  not  appear 
to  b«  any  evidence  whatever  from  which 
the  Jury- might  have  concluded  that  tbe  en- 
gineer or  fireman  recognized  tbe  object  to  be 
a  man  in  time  to  have  stopped  the  train,  as 
we  tbink  appears  in  the  instant  case. 

In  tbe  Caldwell  Case  It  seems  that  the  body 
was  first  discovered  as  an  Indistinguishable 
object  on  tbe  track  when  the  train  was  300 
feet  from  it,  but  was  not  discovered  by  the 
trainmen  as  the  body  of  a  human  being  un- 
til tbe  train  was  within  75  or  80  feet  from 
him.  In  that  cas«  the  train  ran  650  feet  be- 
fore it  stopped  after  striking  the  deceased, 
and  the  evidence  showed  that  the  train  could 
not  have  been  stopped  within  less  than  610 
feet  after  applying  the  brakes  and  partially 
applying  the  reverse  lever. 

In  tbe  Sallee  Case  the  issue  of  discovered 
peril  was  not  submitted  by  the  court;  and 
there  was  no  evidence  tending  to  controvert 
that  of  the  ienglneer  and  fireman  to  the  effect 
that  they  used  ordinary  care  In  keeping  a 
lookout  to  discover  persons  upon  the  track. 

[2,  3J  While  the  evidence  is  drcimistantlal, 
we  think  it  was  sufficient  to  make  it  an  issue 
for  tbe  Jury  that  the  servants  of  plaintiff  in 
error  discovered  deceased  in  a  position  of 
peril  in  time  to  have  avoided  the  accident, 
after  realising  that  he  was  a  man,  and  is 
likewise  soffldent  to  support  the  verdict 
Therefore  the  first  and  second  assignments  of 
error  are  overruled. 

[4]  The  next  assignment  complains  of  the 
charge  of  tha  court  "that  the  defendant  rail- 
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way  company  owed  deceased  no  duty  except 
to  exercise  ordinary  care  in  the  use  of  all 
means  within  its  power,  consistent  with  the 
safety  of  the  train  and  the  x>eople  thereon, 
to  avoid  injuring  J.  D.  McGlU,  after  bis  peril 
was  discovered,"  because  this  placed  a  more 
onerous  burden  upon  defendant  than  was 
required  by  law.  In  that  It  was  required  only 
to  exercise  ordinary  care,  and  not  required 
to  use  all  of  the  means  at  Its  command.  We 
think  the  charge  Is  not  oi)en  to  this  criti- 
cism, and  that  it  embodies  a  correct  rule  of 
law.  Railway  v.  McMillan,  100  Tex.  at  page 
564,  102  S.  W.  103, 

On  the  former  trial  this  same  charge  was 
given,  except  that  it  did  not  prescribe  the 
standard  of  ordinary  care  in  using  all  the 
means  at  the  comhiand  of  the  operatives,  but 
{be  diarge  was  corrected  to  conform  to  the 
mUng  of  this  court.  We  do  not  think  that 
this  charge  can  fairly  be  construed  as  in- 
structing the  Jury  that  the  railway  company's 
employes  were  required  to  use  all  the  means 
at  their  command,  but  that  it  merely  Informs 
the  Jury  that  it  was  their  duty  to  use  or- 
dinary care  to  use  all  the  means  that  tbe 
drcumstnnces  required  to  avoid  injuring  de- 
ceased. This  we  understand  to  be  the  law, 
and  the  assignment  is  overruled. 

IS]  rt  is  sufficient  reply  to  the  next  assign- 
ment, complaining  of  the  refusal  of  the  trial 
court  to  give  special  instruction  No.  7  re- 
quested~  by  defendant,  that  the  law  of  the 
case  was  fairly  given  In  .the  main  charge  and 
in  special  charges  asked  by  defendant,  and 
specially  covered  in  special  charge  No.  12 
requested  by  defendant  the  defense  suggested 
in  special  instruction  No.  7. 

[6,  7]  Tbe  remaining  assignments  of  error 
relate  to  the  admission,  over  defendant's  ob- 
jection, of  certain  testimony  by  which  Fred 
McGlll,  one  of  the  children  of  deceased,  was 
permitted  to  state  that  at  the  time  his  father 
was  killed  he  was  going  to  school,  and  after- 
wards he  stopped  and  went  to  work;  and 
another  witness  was  permitted  to  state  that 
Mr.  McGill  had  supported  his  family  by  his 
labor. 

It  is  claimed  that  this  testimony  was  im- 
material and  was  prejudicial.  In  that  it  was 
reasonably  calculated  to  arouse  the  sympathy 
of  the  jury  a^d  prejudice  them  against  tbe 
defendant.  The  specific  claim  seems  to  be 
that  this  testimony  was  a  persistent  effort 
to  parade  the  poverty  of  deceased  or  of  his 
family  before  the  jury,  to  enlist  their  sympa- 
thy. 

We  have  examined  the  authorities  cited  In 
support  of  these  assignments,  and  do  not 
consider  any  of  them  in  point.  They  eadi 
either  involve  testimony  not  relating  to  the 
true  issues  of  the  case  or  directly  showing 
poverty. 

One  of  the  issues  of  this  case  was  the  pe- 
cuniary loss  of  Mrs.  McOiU  and  her  minor 
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children  through  the  negligent  killing  ot  the 
husband  and  father.  In  the  effort  to  show 
that  McGlll  did  not  contribute  much  to  the 
support  of  his  family,  because  he  was  a 
drinking  man,  and  that  the  children  did  moat 
of  the  work,  counsel  for  plaintiff  In  error  had 
developed  on  cross-examination  of  Joe 
Haynes,  a  witness  for  plaintiff,  that  McOlll 
was  a  tenant  farmer  on  his  place,  and  that  at 
the  time  he  was  killed  he  had  a  hired  hand, 
because  his  children  were  In  scbooL  It  seems 
that  the  testimony  here  objected  to  was  In, 
Une  with  the  testimony  elicited  by  the  at- 
torneys of  the  railroad  company;  and  it  is 
shown  by  the  court's  qoallflcatlon  to  the  bill 
of  exception  that  he  sustained  the  objection 
to  part  of  this  testimony,  but  had  not  time 
to  stop  the  witness  before  the  answer  was 
made,  and  that  no  motion  was  made  to  ex- 
clude. We  think  the  testimony  was  releran't 
and  material  to  show  that  McGlll  was  sup- 
porting and  educating  his  family,  and  upon 
the  Issue  of  the  value  of  his  services  to  his 
family.  In  any  event,  we  do  not  think  the 
admission  of  this  evidence  presents  reversible 
error.  , 

Being  of  the  (pinion  that  no  reversible  er- 
ror has  been  shown,  the  Judgment  Is  affirmed. 

Affirmed. 


SOUTHERN   TRACTION  CO.  V.   KIRK8EY. 
(No.   5512.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
May  12,  1920.) 

1.  Railroad*  «=>30l— Travelers'  rights  doflned. 

Travelers  on  a  public  highway  intersected  by 
an  electric  railway  do  not  have  equal  rights  at 
the  crossing  with  the  railway  company. 

2.  Railroads  «=>35l  (12)— iMtmatlon   on  eon- 
trlbutory  negllgenco  held  improperly  refused. 

In  an  action  for  the  death  of  one  strack  at 
a  highway  crossing  by  an  electric  car,  refusal 
of  an  instruction  that  if  deceased  saw  the  car, 
or  could  have  seen  it,  and  yet  permitted  his 
automobile  to  come  in  contact  with  the  car, 
there  could  be  no  recovery,  was  improper, 
though  the  request  did  not  submit  the  issue  of 
proximate  cause;  for  if  deceased  was  guilty 
of  negligence  it  was  the  proximate  cause. 

3.  Trial    «=9240— An    InstriKAIon    argnmenta- 
tlve  In  form  Is  properly  refused. 

An  instruction  argumentative  in  form  is 
properly  refused,  though  it  contains  a  correct 
abstract  principle  of  law. 

4.  Trial  «=9248  —  Abstract  Instniotlons  are 
properly  refused. 

Abstract  instructions  are  properly  refused. 

5.  Railroads  «=>3I7— Violatloa  of  statato  «r 
ordlnanoe  negllganoe  p«r  se. 

The  violation  of  a  statute  or  ordinance  reg- 
ulating the  speed  of  electric  cars  is  negligence 
per  ae. 


6.  Railroads  «=>347(I0)— Rate  of  spead  ovi- 
deaoo  of  aogllgeaee. 

The  rate  of  speed  at  which  an  internrban 
electric  car  approaches  a  public  crossing  may 
be  considered  on  a  question  of  negligence,  even 
though  there  is  no  statute  regulating  such 
speed. 

7.  Witnesses  «=3350— Witness  not  oompelled 
to  answer  on  oross-exaailnatlon  wbathor  he 
has  boea  Indlotad  for  felony. 

For  purposes  of  impeachment  a  witness  will 
not  be  required  to  answer  on  cross-examination 
whether  he  had  been  indicted  for  felony  and 
so  the  admission  of  such  evidence  is  erroneoas. 

8.  Railroads  «=>347(l I)— Evidence  of  latox- 
loatlon  of  motorist  held  admissible. 

In  an  action  for  the  death  of  a  motorist 
struck  at  a  crossing,  evidence  that  be  was 
drunk  at  the  time  is  admissible  as  tending  to 
show  negligence. 

U  Negllgenoe  «=>I32(3)— Evideno*  of  habit  of 
Intoxication  held  admissible. 
Where  it  was  asserted  that  a  motorist 
struck  at  a  crossing  was  negligent,  evidence  of 
liis  reputation  that  he  was  in  the  habit  of 
getting  drunk  and  driving  an  antomobile  at 
dangerous  and  rapid  speed  was  admissible  on 
the  issue  of  negUgence,  although  evidence  of 
isolated  instances  would  not  be. 

Appeal  from  District  Coort,  Hill  Goant^: 
Horton  B.  Porter,  Judge. 

Action  by  Mrs.  Pearl  Klrksey  against  the 
Southern  Traction  CX)mpany.  From  a  Judg- 
ment tor  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Templeton,  Beall  &  Williams,  of  Dallas, 
and  Wear  &  Frazier,  of  Hlllsboro,  for  appel- 
Unt 

Scott  Sl  Ross  and  Shurtleff  &  Cnmmlngs, 
all  of  Waco,  for  ai^>ellee. 

JENKINS,  J.  This  cause  was  decided 
by  this  court  November  24,  1916,  with  the  re- 
sult that  the  Judgment  of  the  district  court, 
awarding  damages  to  appellee  on  account 
of  the  death  of  her  husband,  alleged  to  have 
been  killed  by  the  negligence  of  appellant, 
was  reversed  and  Judgment  was  rendered 
for  appellant  That  decision  was  based  upon 
our  finding  that  the  evidence  showed  that 
the  deceased  was  guilty  of  contributory  n^- 
ligence  as  a  matter  of  law.  181  S.  W.  545. 
The  case  was  taken  to  the  Supreme  Court 
(217  S.  W.  139),  and  that  court  has  decided 
that  we  were  in  error  In  so  holding,  bat 
remanded  the  case  to  this  court  for  deci- 
sion as  to  other  Issues  raised  by  appellant's 
assignments  of  error. 

The  decision  of  the  Supreme  Court  above 
referred  to  disposes  of  a  dozen  or  more  of 
appellant's  64  assignments  of  error.    We  will 
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not  discuss  in  detail  the  remaining  assign- 
ments of  error,  but,  baving  reached  the  con- 
clusion that  the  Judgment  of  the  trial  court 
should  be  reversed,  we  will  refer  specifical- 
ly to  those  assignments  which  we  deem 
necessary  to  assist  the  trial  court  upon  an- 
other trial  hereof. 

[1]  Appellant  assigns  error  upon  the  fol- 
lowing paragraph  of  the  court's  charge: 

'TCou  are  charged  that  people  traveling  along 
and  over  public  highway,  whether  in  automobile 
or  otherwise,  at  points  of  intersection  of  such 
highway  by  lines  of  electric  railways,  have 
equal  rights  at  such  points  of  intersection  in 
the  crossing  thereof  with  the  railway  com- 
pany." 

We  'sustain  this  assignment  Our  views 
with  reference  to  a  similar  charge  were  ful- 
ly set  forth  In  Baker  v.  Collins,  199  S.  W. 
519,  and  need  not  here  be  repeated.  For 
other  authorities  sustaining  our  views  in 
the  case  above  dted  see  Traction  Co.  v. 
KeUeher,  48  Tex.  Civ.  App.  421,  107  S.  W 
68;  Hallway  Co.  v.  Harrison,  163  S.  W. 
332;  Railway  Oo.  v.  Garcia,  75  Tex.  583, 
13  S.  W.  223. 

[2]  We  sustain  appeUai;t's  forty-fltst  as- 
signment of  error  as  to  the  refusal  of  the 
court  to  give  the  following  requested  charge: 

"Yon  are  instructed  that  if  you  should  believe 
from  the  evidence  that  the  deceased  was,  just 
before  and  at  the  time  of  the  accident,  causing 
'  his  automobile  to  run  along  the  public  high- 
way as  it  approached  the  crossing  in  question 
at  a  rapid  rate  of  speed,  and  that  he  saw  the 
defendant's  car  as  it  ran  along  defendant's 
line  of  railway  before  it  reached  said  crossing, 
or  if  yon  beUeve  from  the  evidence  that  by 
the  exercise  of  reasonable  care  and  eantion 
he  could  have  seen  said  car,  and  that  he  per- 
mitted his  automobile  to  come  in  contact  with 
defendant's  car  at  a  time  and  under  conditions 
that  would  constitnte  negligence  on  the  part  of 
deceased,  as  that  term  is  defined  in  the  main 
charge,  you  will  return  a  verdict  in  favor  of  the 
defendant,  even  though  you  may  believe  that 
the  defendant-  was  guilty  of  negligence."  Rail- 
way Co.  V.  Kauffmann,  46  Tex.  Civ.  App.  72, 
101  S.  W.  817;  Railway  Co.  v.  Kntac,  72  Tex. 
651,  11  S.  W.  127;  RaUway  Co.  v.  Bracken,  69 
Tex.  74. 


The  cases  above  cited  ahnounoe  the  doc- 
trine that  the  failure  of  one  about  to  enter 
upon  a  railroad  track  to  look  and  listen  is 
negligence  as  a  matter  of  law.  It  may  now 
be  regarded  as  the  settled  law  of  this  state 
that  sach  failure  will  not  of  itself  amount  to 
negligence  as  a  matter  of  law,  but  If  the  Jury 
shonld  find  that  such  failure  was  negli- 
gence on  the  part  of  the  i>er8on  injured,  and 
that  such  negligence  was  a  proximate  cause 
of  tlie  injury,  there  will  be  no  right  of  re- 
covery, and  the  Jury  should  be  so  Instructed. 
It  Is    true  that  requested  charge  did  not 


submit  the  Issue  of  proximate  cause.  Twit, 
under  the  undisputed  evidence,  if  the  de- 
ceased was  guilty  of  negligence  In  driving 
his  automobile  against  appellant's  car,  there 
could  be  no  question  but  that  such  negli- 
gence was  a  proximate  cause  of  his  death. 

[S]  Appellant  assigns  error  upon  the 
court's  ^ving  special  charge  Nov  1,  request- 
ed by  appellee.  The  charge  is  correct  as 
a  principle  of  law,  but  it  should  not  have 
been  given  for  the  reason  that  It  Is  argu- 
mentative in  form.  This  observation  ap- 
plies to  a  number  of  charges  requested  by 
appellant  and  refused  by  the  court     , 

[4]  The  first  part  of  special  charge  No. 
8,  requested  by  the  appellant.  Is  an  abstract 
statement,  and  should  not  be  given ;  but 
upon  another  trial  the  court  should  instruct 
the  Jury  substantially  as  set  forth  in  the 
following  part  of  said  requested  diarge, 
namely: 

"If,  therefore,  you  believe  from  the  evidence 
that  any  of  those  operating  the  defendant's 
car  at  the  time  of  the  accident  saw  the  de- 
ceased riding  in  his  automobile  on  the  pnblic 
highway  and  approaching  defendant's  line  of 
railway  where  it  crossed  said  public  highway 
at  a  time  and  under  the  conditions  when  there 
was  no  obstruction  between  the  deceased  and 
defendant's  said  car,  and  if  you  further  believe 
that  those  in  charge  of  the  defendant's  said 
car,  acting  as  a  reasonably  prudent  man  would 
have  acted  under  the  same  drcnmstances,  had 
reason  to  believe  that  the  deceased  saw  defend- 
ant's car  as  it  ran  along  said  Une  of  railway 
and  approaching  and  near  to  said  crossing, 
those  in  diarge  of  defendant's  said  car  would 
in  such  an  event  have  had  a  right  to  presume 
that  the  deceased  would  check  his  car  and  not 
run  the  same  in  contact  with  defendant's  car 
upon  said  crossing." 

Of  course,  this  would  not  apply  after  ap- 
pellant had  discovered  the  peril  of  deceased, 
if  it  had  done  so ;  but  discovered  peril  was 
not  an  issue  in  this  case. 

({,  6]  Appellant  complains  of  the  charge 
of  the  court  in  submitting  the  Issue  as  to 
the  rate  of  speed  at  whidi  It  was  operating 
Its  car  In  approaching  the  crossing  where 
the  deceased  was  killed;  the  argument  be- 
ing that  this  was  error,  for  the  reason  that 
there  Is  no  statute  regulating  the  rate  of 
speed  at  which  an  Interurban  car  may  be 
run  outside  of  a  town  or  city.  It  Is 
true  that  there  Is  no  such  statute.  If  there 
was,  a  violation  of  the  same  would  be  neg- 
ligence per  se.  But  it  is  nevertheless  true 
that  the  rate  of  speed  with  which  a  car  ap- 
proaches a  public  crossing  Is  a  circumstance 
which  may  be  taken  Into  consideration  on 
the  Issue  of  negligence.  The  same  Is  true 
also  as  to  failure  to  blow  a  whistle,  ring  a 
bell,  sound  a  gong,  or  to  give  other  warn- 
ing of  approach  to  such  crossing. 

[7]  Upon  the  trial  of  this  cause,  J.  W. 
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Morrison  testified  to  facts  which  tended  to 
show  that  the  deceased  was  drunk  at  the 
time  he  ran  his  automobile  against  the  inter- 
urban  car.  This  was  material  testimony,  and 
if  believed' by  the  jury  may  have  properly 
influenced  them  in  determining  the  issue  of 
contributory  negligence  on  the  part  of  de- 
ceased. It  does  not  follow  that  because  a 
man  was  drimk  he  was  reckless  or  negli- 
gent In  the  manner  in  which  he  drove  his 
automobile,  but  such  fact  may  be  considered 
by  a  Jury  in  determining  the  issue  of  neg- 
ligence. 

This,  witness  was  compelled,  over  appel- 
lant's objection,  to  answer  npon  bis  cross- 
examination  whether  he  had  within  the  last 
fire  years  been  charged  with  a  felony,  and 
in  answer  to  such  question  he  stated  that 
he  had  within  that  time  been  indicted  for  a 
fdony,  to  wit,  an  assault  with  Intent  to 
rape.  This  testimony  was  admitted  for  the 
purpose  of  Impeaciiing  this  witness  Morrison. 
There  is  a  conflict  upon  this  point  between 
the  decisions  of  the  CSourt  of  Criminal  Ap- 
peals in  this  state  and  of  our  Supreme 
Court;  the  former  holding  that  such  tes- 
tim(Hiy  Is  admissible;  the  latter  that  it  is 
not  Railway  Co.  v.  Oreason,  101  Tex.  837, 
107  S.  W.  527;  Railway  Co.  v.  Johnson,  83 
Tex.  633,  19  S.  W.  151;  Hill  v.  Dons,  37 
S.  W.  639;  Railway  Co.  v.  De  Bond,  21 
Tex.  av.  App.  691,  63  S.  W.  593;  Boon  v. 
Weathered,  23  Tex.  678;  Kennedy  v.  Up- 
shaw,  66  Tex.  452,  1  S.  W.  412.  The  ad- 
mission of  the  impeaching  testimony  above 
referred  to  constituted  reversible  error. 

[8,  9]  Appellant  ottered  to  prove  by  sev- 
eral witnesses  that  the  general  reputation 
of  the  deceased  was  that  he  was  in  the 
liablt  of  getting  drunk  and  driving  an  auto- 
mobile at  a  rapid  and  dangerous  speed,  la 


disregard  of  his  own  safety  and  the  safety 
of  others.  This  testimony  the  court  refused 
to  permit  to  be  given  to  the  Jury,  upon  the 
ground  that  such  testimony  would  not  tend 
to  establish  the  fact  that  the  deceased  was 
driving  reddessly,  and  not  in  the  exercise  of 
ordinary  care,  at  the  time  he  was  killed. 
It  would  tiave  been  permissible  for  aiqpellant 
to  prove,  if  it  could,  that  the  deceased  was 
drunk  at  the  time  he  drove  his  automobile 
against  appellant's  car,  for  the  reason  that 
this  fact  would  tend  to  show  negligence  on 
the  part  of  the  deceased.  It  would  tend 
to  prove  such  fact,  for  the  reason  that  in- 
toxication tends  to  lessen  and  sometimes  to 
destroy  the  powers  of  observation  and  the 
element  of  caution.  As  said  by  Scotland's 
bard: 

"Inspiring  bold  John  Barleycorn, 

What  dangers  tbou  canst  make  us  scorn!" 

The  fact  of  intoxication  being  relative,  any 
fact  which  would  legitimately  tend  to  es- 
tablish such  fact  was  also  relative.  We 
think  the  fact  that  a  person  was  in  the  habit 
of  getting  drunk,  and  while  in  such  condi- 
tion driving  redclessly  upon  public  highways, 
roads,  and  street  crossings,  would  be  a  mat- 
ter for  the  proper  consideration  of  a  jury 
as  to  whether  or  not  he  was  Intoxicated  at 
the  time  of  his  injury,  and  we  think  that 
his  habit  in  this  regard  could  be  proven  by 
general  reputation.  We  do  not  think  it 
would  be  permissible  to  prove  particular  or 
isolated  instances  as  to  his  reckless  driving 
while  drunk. 

We  hold  that  for  the  reasons  stated  this 
cause  should  be  reversed  and  remanded  for 
a  new  trial  in  accordance  with  this  opin- 
ioa ;  and  it  is  so  ordered. 

Reversed  and  remanded. 
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HOYT  V.  ROSS  et  al.    (No.  56.) 

(Supreme  Court  of  Arkansas.    June  14,  1920. 
Rehearing  Denied  July  5,  1920.) 

1.  Aetion  <3=950(5)--Maker  of  note  and  one 
promising  malier  to  pay  it  cannot  Im  jointly 
•ned. 

The  malcer  of  a  note  and  the  indorser  there- 
of without  recourse,  who  subsequently  prom- 
ised the  malcer  to  pay  the  note,  are  not  joint- 
ly liable  on  the  note,  and  causes  of  action 
against  them  are  inconsistent,  and  cannot  be 
joined,  since  the  holder  cannot  ratify  the  acilee- 
ment  for  payment  by  the  indorser  without  re- 
leasing the  maker. 

2.  Venae  «s>22(l)— Defendant  can  be  served 
in  anotiier  county  only  if  Jointly  liable  with 
resident  of  that  county. 

To  obtain  service  on  a  defendant  in  a 
county  other  than  that  in  which  a  suit  is 
brought  under  Eirby's  Dig.  g  6072,  service  must 
be  obtained  in  the  county  where  the  suit  is 
brought  on  a  codefendant  jointly  liable  with 
the  nonresident  defendant,  and  it  should  ap- 
pear from  the  face  of  the  complaint  that  plain- 
tiff waa  entitled  to  recover  a  judgment  against 
all  of  the  defendants  under  KLrby's  Dig.  { 
6074. 

Apppeal  from  Circuit  Court,  Pulaski  Coun- 
ty ;  G.  W.  Hendricks,  Judge. 

Suit  by  W.  T.  Hoyt  against  B.  B.  Ross 
and  others.  From  a  Judgment  dismissing 
the  suit  against  defendant  Ross,  plaintiff  ap- 
peals.   Affirmed. 

Poe,  Gannaway  &  Poe,  of  Little  Rock,  for 
api>ellant 

Carmlchael  &  Brooks,  of  Little  Bock,  for 
appellees. 

HUMPHREYS,  j!  Appellant  instituted 
suit  against  appellees  in  the  Third  division 
of  the  Pulaski  circuit  court,  to  recover  $250 
and  interest.  It  was  alleged  in  tlie  complaint 
that  E.  B.  and  J.  B.  Rosa,  husband  and  wife, 
execated  a  series  of  notes,  including  the  $2,50 
note  sued  on,  to  the  Oilar-Overland  Company, 
to  cover  the  unpaid  purchase  price  of  a  cer- 
tain automobile ;  that  the  notes  contained  a 
provision  that  upon  failure  to  pay  any  one 
of  them,  or  the  Interest  thereon,  all  should 
become  due ;  tliat  they  also  contained  a  pro- 
vision retaining  the  title  to  the  automobile 
In  the  Oilar-Overland  Company  until  the 
notes  were  paid ;  that,  before  the  maturity 
of  the  $250  note  aforesaid,  the  Oilar-Overland 
Company  for  a  consideration  transferred 
said  note  to  appellant,  without  recourse; 
that,  t>efore  the  maturity  of  the  note  In  ques- 
tion, without  the  consent  or  knowledge  of 
appellant,  the  Rosses  returned  the  automo- 
bile to  the  Oilar-Overland  Company  in  pay- 
ment of  the  balance  due  on  the  purchase 
price,  under  agreement  that  it  would  pay  the 
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$250  note  and  accrued  interest,  which  it  had 
theretofore  assigned  to  api>eUant. 

The  Oilar-Overland  Company  was,  and  Is, 
a  corporation  domiciled  in  Pulaski  county. 
X>.  B.  Ross  and  J.  B.  Ross  were,  and  are, 
residents  of  Lonoke  county.  A  judgment 
was  sought  against  all  of  them,  based  upon 
personal  service  had  on  the  Oilar-Overland 
Company  in  Pulaski  county  and  the  Rospps 
In  Ix>noke  county,  under  section  6072  of  Kir- 
by's  Digest,  which  provides  that — 

"Bvery  other  action  may  be  brought  in  any 
county  in  which  the  defendant,  or  one  of  sev- 
eral defendants,  resides,  or  is  summoned." 

The  Rosses  appeared  specially,  and  filed  a 
motion  to  quash  the  service  upon  them,  for 
the  reason  that  they  were  not  Jointly  liable 
with  the  Oilar-Overland  Company  on  the 
obligatim  sued  upon.  The  court  sustained 
the  motion  to  quash  the  service,  and  dismiss- 
ed the  action  against  them,  from  which  Judg- 
ment of  dismissal  an  appeal  has  been  duly 
prosecuted  to  this  court. 

[1,1]  Appellant  insists  that  ttie  court  erred 
in  holding  that  appellees  were  not  Jointly  in- 
debted to  appellant  in  the  sum  of  $250  and 
Interest  thereon.  Appellant  contends  that  E. 
B.  Ross  and  J.  B.  Ross  are  indebted  to  him 
in  the  sum  of  $250  by  virtue  of  a  promissory 
note  signed  by  them  to  the  Oilar-Overland 
Company,  and  by  it  Indorsed  to  tilm,  with- 
out recourse,  liefore  maturity,  tor  a  valuable 
consideration,  and  that  the  Oilar-Overland 
Company  is  indebted  to  him  for  the  same 
amount,  because  it  agreed  with  the  Rosses 
for  a  consideration  to  pay  the  note  to  him. 
Under  the  allegations  of  the  complaint,  two 
wholly  inc<msistent  causes  of  action  aa|  plead- 
ed. On  the  one  hand,  the  note,  signed  by 
the  Rosses  and  indorsed,  without  recourse, 
by  the  Oilar-Overland  Company,  is  made  a 
basis  of  the  action.  The  indorsement  with- 
out recourse  clearly  exempts  the  OilaAOver- 
land  Company  from  Joint  liability  with  the  ■ 
Rosses  on  the  note.  On  the  other  hand, 
the  contract  made  by  the  Oilar-Overland 
Company  with  the  Rosses,  for  a  new  con- 
sideration, to  pay  the  note  to  appellant,  is 
also  made  a  basis  of  the  action.  The  effect  of 
tills  agreement.  If  ratified  by  appellant,  was 
to  release  the  Rosses  as  makers  and  accept 
in  their  stead  the  Oilar-Overland  Company. 
Appellant  could  not  ratify  the  contract  In 
part  and  reject  it  in  part.  It  was  made 
for  his  benefit,  and  an  acceptance  In  part 
amounted  to  a  ratification  In  tola  There 
was  no  joint  liability  on  either  cause  of 
action,  and  the  causes  of  action,  being  in- 
consistent, were  improperly  Joined.  In  order 
to  obtain  service  upon  a  defendant,  or  de- 
fendants, in  a  county  other  than  the  county 
in  wUch  a  suit  is  brought,  service  must  be 
obtained  on  a  codefendant  Jointly  liable 
with  him,  or  them,  in  the  county  where  the 
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rait  Is  brongtat.'  It  shonld  appear  from  the 
face  of  the  complaint  that  the  plaintiff  was 
entitled  to  recover  a  Judgment  against  all 
the  defendants.  Section  6074,  Klrby's  Digest; 
Stlewel  T.  Borman,  63  Ark.  30,  37  S.  W.  404. 
No  joint  liability  appearing  on  the  face  of 
the  complaint  In  the  instant  case,  the  Judg- 
ment Is  affirmed. 


FORREST  CITY  BOX  CO.  V.  LATHAM. 
(N«K  53.) 

(Supreme  Court  of  Arkansas.    June  14,  1920.) 

1.  Appeal  and  error  «=3928(2)  —  Instraetioas 
■ot  abstracted  presumed  correct. 

Where  the  inBtructiona  are  not  abstracted, 
it  will  be  concluBtvely  presumed  that  the  jury 
was  correctly  instructed  on  the  questions  ot  law 
in  the  case. 

2.  Logs  and  logging  <g=>8(5)— As  to  possible 
profit  on  logging  contract,  testimony  of  one 
who  carried  out  the  contract  that  he  lost  mon- 
ey on  It  was  admissible. 

In  action  against  a  box  company  for  breach 
of  plaintiff's  contract  to  cut  and  deliver  logs, 
which  contract  the  defendant  gave  to  another 
at  the  same  price  per  thousand,  where  plaintiff 
offered  testimony  tending  to  show  profits  be 
would  have  made  if  allowed  to  perform  the 
contract,  it  was  error  to  exclude  testimony  of 
the  pc-rsott  who  took  the  contract  that  he  lost 
money  in  carrying  it  out,  although  himself  ex- 
peritinced  and  using  approved  methods;  such 
testimony  being  competent  to  show  that  no 
profit  could  be  made  out  of  the  contract 

Api^pl  from  Circuit  Court.  Union  County; 
C.  W.  Smith,  Judge. 

Action  by  C.  R.  Latham  against  the  Forrest 
City  Box  Company.  Prom  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

W.  E.  Patterson,  of  El  Dorado,  for  appel- 
lant. 


SMITH,  J.  Appellee  recovered  Judgment 
for  damages  on  account  of  an  alleged  breach 
of  a  contract  whldi  he  claims  to  have  bad 
with  appellant  company  to  cut  and  deliver 
certain  logs.  'The  existence  of  the  contract 
was  denied,  but  on  appellee's  behalf  one 
Reynolds  testified  that  he  had  been  en- 
gaged In  logging  for  appellant  for  two  years, 
when  Mr,  Girard,  the  superintendent  of 
appellant,  asked  him  to  Include  In  his  con- 
tract the  logs  which  form  the  subject-matter 
of  this  litigation.  Reynolds  was  unable  to 
do  so,  but  promised  Girard  that  he  would 
find  him  a  man  who  would  take  the  con- 
tract. Reynolds  testified  that  he  was  au- 
thorized to  offer  $4  per  thousand  for  cutting 
and  floatlne  out  the  logs,  and  pursuant  to 


this  authorization  he  employed  appeUee  to 
do  the  work. 

On  appellant's  behalf  It  was  denied  that 
Girard  made  any  such  contract,  or  that  he 
had  the  authority  to  do  so,  and  it  Is  cm- 
tended  by  appellant  that  the  logs  in  question 
were  Included  In  Reynolds'  contract.  Girard 
knew  appellee  was  at  work,  Imt  supposed 
he  was  employed  by  Reynolds.  On  appellee's 
behalf  the  testimony  tends  to  show  that 
Girard  had  the  authority  to  make  the  con- 
tract, or  to  authorize  Reynolds  to  do  so,  and 
that  he  knew  the  contract  had  been  made, 
and  that  appellee  was  engaged  in  its  execu- 
tion. 

According  to  appellant,  Reynolds  aban- 
doned his  contract,  and  it  became  necessary 
for  appellant  to  employ  another  party  to 
get  out  the  logs,  and  that  this  contract  was 
given  to  one  Bunn  Robinson  at  $4  per  thou- 
sand. 

[1]  The  instructions  are  not  abstracted, 
and  it  win  therefore  be  condusivdy  pre- 
sumed that  the  Jury  was  correctly  instructed 
on  the  questions  of  Ifiw  In  the  case,  indod- 
Ing  the  circumstances  and  conditions  under 
which  Girard  oould  bind  appellant^  and, 
without  discussing  the  various  discrepancies 
pointed  out  In  the  testimcmy.  It  may  be  ^d 
that,  If  the  testimony  offered  on  appellee's 
behalf  Is  accepted  as  true.  It  is  legally  snffi- 
d&at  to  support  a  finding  that  Girard  had 
the  authority  to  make  tlie  contract  for  tlK 
company,  or,  rather,  that  It  was  within  the 
apparent  scope  of  his  authority  to  do  sa 

[2]  Appellee  offered  testimony  tending  to 
show  the  profit  he  could  and  would  have  made 
under  the  contract  if  he  had  been  allowed  to 
perform  it  Bearing  upon  this  questioD  of 
profit,  Bunn  Robinson  testified  that  he  toot 
the  contract  to  float  and  raft  the.  logs  in 
question  for  $4  per  thousand,  and  that  be 
had  experienced  men  working  for  him,  that 
In  floating  the  logs  he  used  the  methods  or- 
dinarily employed  by  himself  and  other  ex- 
perienced men,  but  that  In  rafting  the  logs 
he  used  chain  dogs.  Instead  of  pins,  as  that 
method  was  less  expensive,  took  less  time 
and  was  easier  dona 

After  stating  that  he  had  logged  and  rafted 
with  his  father,  who  was  an  experienced 
rafting  and  logging  man,  Robinson  was 
asked  this  question: 

"Under  this  contract  or  arrangement  yon  had 
for  taking  out  these  logs  at  $4  per  thousand, 
delivered,  managed  in  the  way  your  father  had 
managed  and  others  with  whom  yon  had  had 
experience,  what  was  the  cost  in  this  instance 
of  delivering  the  logs  from  the  brake  to  the  mill 
more  than  $47" 

Objection  to  this  question  was  made  on 
the  ground  that  "that  la  not  the  criterion.'' 
This  objection  was  sustained,  whereupon 
counsel  for  appellant  offered  "to  show  by 
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this  witness  that  he  took  the  contract  from 
defendant  to  float  and  raft  the  logs  In  con- 
troversy from  the  brake  to  the  mill  at  |4 
per  thousand,  and  did  In  the  usual  way  float 
and  raft  the  logs  to  the  mill,  and  that  the 
cost  of  so  doing  exceeded  $4  per  thousand, 
and  that  witness  lost  money  on  the  opera- 
tion." The  court  declined  this  testimony 
offered,  and  exceptions  were  saved  to  that 
ruling. 

We  think  the  offered  testimony  should 
bave  been  admitted.  It  was  competent  to 
show  that  no  profit  could  be  made  out  of 
the  contract,  and  that  was  the  purport  of 
the  excluded  testimony.  The  witness  pro- 
posed to  testify  about  the  identical  logs 
wblch  form  the  subject-matter  of  this  litiga- 
tion, and  that,  notwithstanding  the  fact  that 
be  was  an  experienced  logger,  and  employed 
approved  methods,  he  sustained  an  actual 
loss,  although  he  was  paid  the  price  claimed 
by  appellee. 

It  Is  finally  insisted  that  the  verdict  Is 
excessive ;  but,  as  the  judgment  Is  to  be  re- 
versed on  another  ground,  we  do  not  pass 
upon  that  question. 

For  the  error  indicated,  the  Judgment  Is 
reversed,  and  the  cause  wUl  be  remanded  for 
a  new  trlaL 


McCONNELL  v.  SEBASTIAN    COUNTY, 
GREENWOOD  DIST.     (N».  44.) 

(Supreme  Court  of  Arkansas.    June  14,  1920.) 

Taxation  (0=»74— Notes  held  nontaxable  as  rent 
notes. 
An  instrument,  whereby  landowner  leased 
land  for  specified  period  under  agreement  re- 
quiring him  to  execute  warranty  deed  to  lessee 
upon  lessee's  payment  of  stipulated  rental  dur- 
ing all  of  such  period,  held  a  lease,  with  option 
to  lessee  to  purchase  by  continuing  the  pay- 
ments for  the  full  term,  end  not  a  contract 
for  sale;  the  notes  executed  to  the  owner 
pursuant  thereto  being  rental  notes,  and  not 
purchase-mohey  notes,  and  being  therefore  non- 
taxable under  Kirby's  Dig.  §  6902. 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; John  Brlzzolara,  Judge. 

Petition  by  J.  A.  McConuell  against  Sebas- 
tian County,  Greenwood  District.  From  an 
adverse  Judgment,  petitioner  appeals.  Re- 
versed and  remanded. 

A.  M.  Dobbs,  of  Hartford,  for  appellant. 

Mcculloch,  O.  J.  Appellant  began  this 
proceeding  in  the  county  court  by  filing  a  pe- 
tition praying  for  a  correction  of  his  personal 
assessment  made  by  the  township  board  of 
assessors.  The  assessm'ent  list,  of  which  ap- 
pellant complains,  Includes  certain  promis- 


sory notes  executed  to  appellant  by  J.  S. 
Woods  and  wife,  and  the  assessors  listed  the 
property  for  taxation  on  the  theory  that  the 
notes  were  executed  for  the  purchase  price'  of 
the  real  estate.  The  contention  of  appellant 
Is  that  they  were  immature  rent  notes,  and 
not  subject  to  taxation  for  the  year  In  which 
the  assessors  listed  them.  Appellant  owned 
certain  lots  in  the  town  of  Hartford,  and  he 
entered  Into  a  written  obligation  with  Woods 
and  wife,  as  follows: 

"Ejiow  all  men  by  these  presents:  This  in- 
dentare,'made  and  entered  into  by  and  between 
Joseph  A.  McConnell  and  Rachel  S.  McConnell, 
his  wife,  hereinafter  called  lessors,  and  J.  8. 
Woods  and  Sarah  E.  Woods,  husband  and  wife, 
hereinafter  called  lessees,  all  of  Hartford, 
Arkansas,  this  10th  day  of  October,  1918, 
which  terms,  lessors  and  lessees  shall  be  takea 
to  mean  heirs,  executors,  and  administrators, 
wherein  the  context  will  admit,  witnesseth: 

"That  for  and  in  consideration  of  the  mutu- 
al agreements,  conditions  and  covenant's,  here- 
inafter set  out,  the  lessors  hereby  leases,  lets 
and  demises  to  the  lessees  for  a  period  of 
seven  years,  beginning  on  the  Ist  day  of  Octo- 
ber, 1918,  aU  the  following  described  lands  ly- 
ing in  the  Greenwood  district  of  Sebastian  coun- 
ty, state  of  Arkansas,  to  wit:  Lots  seren,  eight, 
nine,  ten,  eleven  and  twelve  in  block  thirteen 
original  town  of  Hartford.  To  have  and  to 
hold  to  the  said  lessees  for  the  period  of  this 
lease  together  with  all  privileges,  improvements 
and  appurtenances  thereunto  belonging,  except 
the  bam  now  located  thereon  which  lessor 
may  remove. 

"The  said  lessees  covenant  with  the  said  les- 
sors that  they  shall  cause  to  be  paid  the  lessors 
the  sam  of  twenty-five  dollars  per  month  for 
the  period  of  this  lease,  commencing  payment 
oa  the  first  day  of  each  month  after  this  lease 
date  and  promptly  pay  the  said  sum  when  due; 
that  the  said  lessees  shall  keep  said  place  in 
repair  and  pay  all  taxes  of  whatsoever  kind 
that  may  be  assessed  by  state,  county  or  city 
and  improvement  taxes  of  all  descriptions  which 
may  become  due  and  shall  keep  said  premises 
insured  against  loss  by  fire  in  some  reputable 
insurance  company  for  the  full  period  of  the 
lease  in  such  sum  as  may  be  deemed  within  the 
amount  allowed  by  law  and  the  value  of  the 
property,  and  shall  further  commit  no  waste 
nor  sublet  nor  assign  this  lease-  without  writ- 
ten consent  of  the  lessors. 

"The  lessors  hereby  covenant  with  the  lessees 
that  they  shall  bave  quiet  enjoyment  of  the  said 
premises  for  the  period  of  said  lease  upon 
prompt  performance  of  the  covenants  and 
agreements  made  by  them  and  the  said  lessors 
further  agree  and  bind  themselves  as  a  part 
of  the  consideration  of  this  contract  that  if 
the  said  lessees  shall  well  and  truly  perform 
their  covenants,  agreements  and  promises  here- 
in contained  for  the  full  period  of  this  lease, 
that  at  the  expiration  thereof  the  sAd  lessors 
shall  cause  a  good  and  sufficient  warranty  deed 
to  be  executed  to  the  said  lessees,  dear  and 
free  from  all  incumbrances  and  warranting  and 
defending  to  the  said  lessees  the  title  in  fee 
to  the  aforesaid  premises." 
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The  qnestlon  In  the  case  is  whether  or  not 
the  notes  executed  pursaant  to  the  above  con- 
tract were  rent  notes  or  purchase-money 
notes,  for  If  of  the  former  character  they 
were  not  taxable  according  to  the  terms  of 
the  statute,  which  provides  that  a  person 
shall  not  be  required  to  list  for  taxation  any 
obligation  for  the  payntent  of  rent,  except 
that  portion  which  has  "accrued  on  ttie  lease 
and  shall  remain  due  and  unpaid  at  the  time 
of  listing."  Kirby's  Digest,  i  6902.  We  are 
of  the  opinion  that  the  proper  Interpretation 
of  the  contract  is  that  it  constitutes  a  lease 
with  an  option  to  purchase  by  continuing  the 
payments  for  the  full  term.  The  parties  had 
the  right  to  make  either  a  lease  contract  or  a 
contract  for  sale  and  they  elected  to  put  it  in 
the  form  of  a  lease,  so  that  the  relation  of 
landlord  and  tenant  should  subsist  until  the 
final  payment  when  under  the  contract  Itself 
that  relation  should  be  changed  into  that  of 
vendor  and  purchaser,  isb  v.  Morgan,  48 
Ark.  413,  3  S.  W.  440.  The  lawmakers,  in 
the  enactment  of  .the  statute  referred  to 
above,  undertook  to  classify  the ,  property 
which  should  be  subject  to  taxation,  and 
drew  the  line  between  Immature  rent  notes 
and  other  obligations.  Since  the  parties 
themselves  tn  making  the  contract  elected  to 
create  the  relation  of  landlord  and  tenant,  so 
that  the  notes  executed  pursuant  thereto  con- 
stituted rent  notes,  the  state  is  bound  by  that 
election,  and  cannot  exact  tlie  payment  of 
taxes,  which  would  amount  to  a  change  in 
the  nature  of  the  obligation  created  by  the 
parties  themselves. 

The  circuit  court  was  not  correct  In  its  de- 
cision upholding  the  assessment,  and  the 
Judgment  is  theretore  reversed,  and  the  cause 
remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


ROYAL  NEIGHBORS  OF  AMERICA  V.  Mo- 
CULLAR  »t  ai.  (No.  52.) 

(Supreme  Court  of  Arkansas.    June  14,  1920.) 

1.  Insurance  ^=3825 (2)— Payment  ef  premlun 
for  Jury. 

In  action  on  benefit  certificate,  held,  on  the 
evidence,  that  whether  the  certificate  had  been 
invaUdated  by  failure  to  pay  a  premium  was 
for  the  jury. 

2.  Evidence  «=9l30— That  husband  sent  home 
money  for  Insuranoe  dues  no  evidence  of  their 
payment,  being  res  inter  alios  acta. 

In  action  on  benefit  certificate,  defended  on 
the  grotuil  of  forfeiture  for  nonpayment  of  a 
premium,  it  was  error  to  admit,  for  the  pur- 
pose of  showing  that  the  attention  of  the  in- 
sured was  "called  to  the  importance  of  pay- 
ing the  dues,  bo  that  it  could  not  be  urged  that 
she  had  forgotten  to  do  so,  and  to  show  that 
she  had  the  money  with  which  to  make   the 


payment,"  her  husband's  testimony  that,  beint 
in  the  army  at  the  time  of  the  alleged  nonpay- 
ment he  sent  insured  $50  and  insisted  on  her 
paying  her  lodge  dues  up  for  the  remainder 
of  the  year;  the  maxim  "Ses  inter  alios  acta 
alteri  nocere  non  debet"  applying. 

Appeal  from  Circuit  Court,  Craighead 
Ctonnty;  R.  H.  Dudley,  Judge. 

Suit  by  Elmo  McCullar  and  others  agahist 
the  Royal  Neighbors  of  America.  From 
judgment  for  plaintiffs,  defendant  appeals. 
Reversed  and  remanded. 

Hawthorne  ft  Hawthorne,  of  Jonesboro, 
and  Benjamin  D.  Smith,  of  Mankato,  Mhin., 
for  appellant. 

Lamb  &  Frlerson,  of  Jonesboro,  fo?  appel- 
lees. 

SMITH,  J.  This  suit  was  broaglit  to  R" 
cover  the  sum  named  in  the  benefit  certif- 
icate Issued  by  appellant  company  on  the 
life  of  Mrs.  Nora  McCullar,  who  died  Octo- 
ber 27,  1918.  The  certificate  was  payable  to 
her  infant  children,  and  this  suit  was 
brought  by  appellee  as  next  friend  to  collect 
the  insurance.  The  premiums  or  assessments 
were  payable  monthly,  and  the  constitntion 
and  by-laws  of  appellant  provided  that  the 
failure  to  pay  any  one  of  these  assessments 
would  invalidate  the  certificate,  and  the  de- 
fense Interposed  to  the  suit  is  that  Mrs.  Mc- 
Cullar failed  to  pay  the  premium  falling  dne 
in  September,  1918.  There  was  a  verdict 
and  Judgment  for  the  face  of  the  certificate, 
and  this  appeal  is  from  that  judgment. 
-  (11  It  is  first  Insisted  by  appellant  that 
there  is  no  competent  testimony  that  the 
premium  was  paid,  and  that  a  verdict  should 
therefore  have  been  directed  in  its  favor. 
We  think,  however,  there  was  sufficient  testi- 
mony to  take  the  case  to  the  jury  upon  that 
issue,  and  the  testimony  tending  to  support 
the  verdict  may  be  summarised  as  follows: 

John  McCullar  testified  that  he  was  the 
grandfather  of  the  beneficiaries  named  in  the 
certificate,  and  that  his  son's  wife  (the  in- 
sured) and  his'nephew's  wife  were  both  nam- 
ed Nora,  and  that  they  both  lived  near 
Jonesboro,  and  that  the  mail  of  each  woman 
was  frequently  delivered  to  the  other,  and 
that  on  September  7,  1918,  he  received  a  let- 
ter from  his  niece  inclosing  a  receipt  for 
dues  paid  appellant  by  bis  daughter-in-law, 
and  that  he  gave  this  receipt  to  Orlin  Tur- 
ner, a  son-in-law,  with  the  request  that  he 
mail  it  on  the  following  Monday  morning  lo 
Mrs.  Nora  JklcCuUar,  the  insured.  Hit 
daughter,  Mrs.  Turner,  remembered  the  inci- 
dent and  testified  that  the  receipt  was  for 
two  dollars  and  some  odd  cents,  and  was  dat- 
ed in  September.  J.  W.  Nelms,  a  disinterested 
witness,  testified  that  he  was  present  when 
the  conversation  between  John  McCullar  and 
Turner  occurred,  and  that  he  saw  the  receipt 
at  the  time,  and  remembers  that  it  was  dated 
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in  September.  Mrs.  Alice  Riggs  testified  that 
a  lodge  of  the  appellant  company  once  exist- 
ed at  Lake  City,  but  no  meetings  had  been 
held  since  1915,  and  that  she  was  the  record- 
er at  Lake  City,  and  that  the  assessments 
were  payable  to  her.  These  assessments 
were  payable  from  the  20th  of  one  month  to 
the  15th  of  the  next.  Mra  Riggs'  testimony 
makes  it  rery  apparent  that  she  was  not  ex- 
pert nor  experienced  In  keeping  accounts, 
and  she  testified  that  she  did  not  always 
mail  otft  the  receipts  the  day  she  received 
the  money,  as  she  •jeas  frequently  too  busy  to 
do  so.  The  testimony  also  shows  that  at 
about  the  time  in  question  Mrs.  Riggs  had  a 
spell  of  sickness  herself,  and  that  a  member 
of  her  family  became  sick  and  died.  Pay- 
ments to  Mrs.  Riggs  were  made  by  check,  by 
cash,  and  sometimes  by  money  order,  and  she 
kept  these  payments  at  her  home  until  she 
went  to  town,  when  she  remitted  them  to 
appellant.  The  receipts  for  admitted  pay- 
ments made  to  Mrs.  Biggs  which  were  pro- 
dnced  at  the  trial  were  not  signed  by  her. 

A  receipt  dated  September  18th  was  pro- 
duced ;  but  this  was  for  August.  Mrs.  Riggs' 
testimony  in  regard  to  this  receipt  shows 
that  her  accounts  were  not  accurately  kept. 
She  testiflod  that  she  had  advanced  the  mon- 
ey covered  by  that  receipt,  and  that  it  was 
not  repaid  to  her  until  after  Mrs.  McCullar's 
death,  and  that  the  last  payment  made  by 
Mrs.  McCullar  was  J2.50,  at  a  time  when  she 
only  owed  f2.35,  and  that  this  left  15  cents 
In  her  hands,  which  she  bad  forgotten  about. 
Each  assessment  had  a  separate  number, 
and  it  is  insisted  that  the  receipt,  about 
which  John  McCullar,  Turner  and  his  wife 
and  Nclms  testified  was  a  receipt  dated  Sep- 
tember 17th.  But  this  cannot  be  true,  as 
that  receipt  covered  assessment  No.  8,  and 
was  for  only  50  cents,  and  was  not  actual- 
ly issued  until  November  or  December,  when 
Mrs.  Riggs  met  W.  H.  McCullar,  the  hus- 
band of  the  insured,  and  told  him  that  she 
bad  previously  paid  and  remitted  that  assess- 
ment for  his  wife.  The  officers  of  appellant 
testified  that  no  remittance  had  been  made 
covering  the  disputed  assessment 

From  this  testimony  the  jury  might  have 
found  tliat  the  receipt  which  had  been  mis- 
directed to  the  niece  of  John  McCullar  cover- 
ed the  assessment  in  question.  Indeed,  if 
there  was  such  a  receipt  it  could  have  cov- 
ered no  other  assessment. 

[2]  We  would  therefore  affirm  the  Judg- 
ment as  being  supported  by  testimony  legal- 
ly soffldent  for  that  purpose  but  for  the  fact 
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that  certain  incompetent  testimony  was  ad- 
mitted which  may  have  influenced  the  Jury 
in  arriving  at  the  verdict  which  was  return- 
ed. W.  H.  McCullar,  the  husband  of  the  in- 
sured, was  permitted  to  testify  that  he  was 
in  the  army  from  April  27,  191S,  to  January 
12,  1919,  and  that  he  was  not  at  home  when 
his  wife  died ;  but  that  in  August,  1918,  be 
sent  her  $50  and  insisted  on  her  paying  her 
lodge  dues  up  for  the  remainder  ot  the  year. 
An  objection  was  overruled  to  the  question 
which  elicited  this  testimony,  and  in  making 
that  ruling  the  court  stated: 

"That  would  be  no  evidence,  gentlemen  of 
the  jury,  that  the  wife  paid  the  dues,  however." 

But  this  is  the  inference  to  be  drawn  from 
that  testimony,  and  the  court's  ruling  is  de- 
fended upon  the  ground  that  the  letter  was 
merely  offered  to  show  that  the  attention  of 
Mrs.  McCullar  was  called  to  the  importance 
of  paying  the  dues,  so  that  it  could  not  be 
urged  that  she  had  forgotten  to  do  so,  and 
to  show  that  she  had  the  money  with  which 
to  make  the  payment  The  maxim  "Res  in- 
ter alios  acta  alteri  nocere  non  debet"  ex- 
cludes this  testimony. 

"Of  maxims  relating  to  the  law  of  evidence, 
the  above  (Res  inter  alios  acta  alteri  nocere 
non  debet)  may  be  considered  as  one  of  the 
most  important  and  most  useful;  its  effect 
is  to  prevent  a  litigant  party  from  being  con- 
cluded or  even  affected,  by  the  acts,  conduct, 
or  declarations  of  strangers.  On  the  principle 
of  good  faith  and  mutual  convenience,  a  man'ii 
own  acts  are  binding  upon  himself,  and  are,  as 
well  as  bis  conduct  and  declarations,  evidence 
against  him;  yet  it  would  not  only  be  highly 
inconvenient,  but  also  manifestly  unjust,  that 
a  man  should  be  bonnd  by  the  acta  of  mere  un- 
authorized strangers;  and  if  a  party  ought  not 
to  be  bound  by  the  acts  of  strangers,  so  neither 
ought  their  acts  or  conduct  be  used  as  evi- 
dence against  him."  Brooms'  liegal  Maxims 
(8th  Ed.)  748. 

This  maxim  was  applied  in  the  case  of 
Hamburg  Bank  v.  George,  92  Ark.  472,  123 
S.  W.  654,  in  which  it  was  held  incompe- 
tent to  corroborate  a  witness  in  this  manner. 
See,  also,  Fechheimer-Klefer  Co.  v.  Kempner, 
116  Ark.  482,  486,  173  S.  W.  179;  Carter  v. 
Younger,  123  Ark.  266,  267,  272,  185  S.  W. 
435;  Donaghey  v.  Williams,  123  Ark.  411, 
425,  426,  185  S.  W.  778;  Raymond  v.  Ray- 
mond, 134  Ark.  484,  490,  204  S.  W.  311. 

For  the  error  in  admitting  the  incompetent 
testimony,  the  Judgment  will  be  reversed  and 
the  cause  remanded  for  a  new  trial. 
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FLETCHER  v.  SIMPSON  et  al.    (No.  50.) 
(Sopreme  Oourt  of  Arkansas.    Juno  14, 1920.) 

1.  Appeal  and  error  «=9893(2)— CaM  In  equi- 
ty on  appeal  Is  heard  do  novo. 

A  case  in  equity  is  heard  de  novo  by  the 
appellate  coort  on  the  record  made  below. 

2.  Appeal  aid  error  4=9522(1)— Mode  of  In- 
corporating oral  evidence  In  the  record  stated. 

Under  Arkansas  practice,  oral  evidence  in- 
troduced in  chancery  cases  may  be  made  a  part 
of  the  record  by  having  it  taken  down  in  writ- 
ing in  open  court  and  by  leave  filed  with  the 
papers  in  the  case,  by  bill  of  exceptions,  or  by 
reducing  the  testimony  to  writing  and  embody- 
ing it  as  a  recital  in  the  record  of  the  decree. 

3.  Appeal  and  error  ^=9635(3)— Decree  will  be 
affirmed  on  appeal  where  transcript  doee  not 
contain  all  the  evidence. 

Where  decree  recited  that  it  was  heard 
upon  the  pleadings  and  exhibits  thereto  and 
upon  certain  depositions  and  "upon  the  exhib- 
its to  the  depositions  of  said  witnesses  filed 
with  their  testimony  and  upon  oral  explanation 
by  the  witnesses  ♦  ♦  •  to  the  court  of  cer- 
tain of  the  exhibits,"  but  none  of  the  exliibits 
referred  to  in  the  depositions  appeared  in  the 
transcript,  the  decree  would  be  affirmed;  for, 
all  the  evidence  upon  which  the  decree  was 
rendered  not  having  been  brought  into  the  rec- 
ord, the  Supreme  Court  could  not  properly  re- 
view the  evidence  to  ascertain  whether  it  sup- 
ported the  decree. 

Appeal  from  Ashley  Chancery  Court;  B.  Q. 
Hammock,  Chancellor. 

Suit  by  C.  M.  Simpson  and  others  against 
R.  M.  Fletcher.  Decree  for  plaintiffs,  and  de- 
fendant appeals.   Afflnn^. 

Appellees  brought  this  suit  in  equity 
against  appellant  to  enforce  the  specific  per- 
formance of  a  contract  for  the  sale  of  certain 
land  and  personal  property  by  C.  M.  Simpson 
to  R.  M.  Fletcher.  The  complaint  alleges  that 
appellant  is  insolvent,  and  that  the  property 
is  being  neglected  and  deteriorating  in  value. 
The  prayer  of  the  complaint  is  that,  if  the 
appellant  is  unable  to  perform  his  contract 
by  reason  of  his  insolvency,  the  land  and 
personal  property  be  sold  and  the  proceeds  be 
applied  to  the  payment  of  the  purchase  price, 
and  that  appellees  have  Judgment  for  the 
residue  against  appellant 

Appellant  filed  an  answer  and  cross-com- 
plaint, in  which  he  alleged  that  he  was  In- 
duced to  enter  into  the  contract  by  reason  of 
the  false  representations  of  C.  M.  Simpson; 
that  Simpson  represented  the  farm  purchased 
to  contain  more  cleared  land  than  it  had; 
that  he  represented  that  part  of  the  land  was 
across  the  bayou,  and  that  it  was  similar  in 
character  to  the  main  body  of  the  land,  which 
had  been  viewed  by  appellant ;  that  appellant 
was  induced  thereby  not  to  go  on  the  land 
across  the  bayou  and  examine  it;   that  the 


land  across  the  bayou  comprised  140  acre^ 
and  was  practically  worthless;  that  there 
was  a  large  deficiency  in  the  amount,  Und, 
and  value  of  the  personal  property  sold. 

The  prayer  of  the  cross-complaint  Is  that 
appellee  be  required  to  deliver  to  appellant 
all  the  rrc^ierty  sold  to  him,  and  that,  in  the 
event  delivery  cannot  be  made,  appellant  be 
given  credit  for  the  value  of  all  property  not 
delivered. 

On  the  28th  day  of  September,  1918,  Claude 
M.  Simpson  and  U.  M.  Fletcher  entered  into 
a  written  contract  for  the  conveyance  of  1,280 
acres  of  land  near  the  town  of  Morrell,  in 
Ashley  county.  Ark.,  and  all  the  personal 
property  on  said  place,  consisting  of  mules, 
cattle,  wagons,  farming  tools  and  machinery, 
stock  of  merchandise,  and  aU  the  feed  and 
grain  on  hand.  W.  J.  Simpson,  brother  of 
C.  M.  Shniison,  was  in  charge  of  the  place  as 
his  agent  Fletcher  was  not  able  to  make 
the  initial  payment  at  the  time  the  contract 
was  executed,  and  W.  J.  Simpson  continued 
in  charge  of  the  place,  and  gathered  and  sold 
the  greater  part  of  the  crop  before  B.  M. 
I'letcher  entered  Into  possession  of  the  place. 
By  the  terms  of  the  contract  a  cash  payment 
was  to  be  made,  and  the  balance  of  the  pur- 
chase money  was  on  deferred  payments.  Ljit- 
er  on  in  the  fall  R.  M.  Fletcher  took  posses- 
sion of  the  place  through  his  agent,  A.  G. 
Russell. 

Appellees  introduced  testimony  tending  to 
show  that  R.  M.  Fletcher  did  not  comply  with 
the  contract  on  his  part  in  meeting  the  defer- 
red payments  for  the  purchase  money;  that 
Fletcher  was  Insolvent,  and  was  allowing  the 
personal  property  on  the  place  to  greatly  de- 
teriorate In  value. 

On  the  other  hand,  Fletcher  introduced 
testimony  tending  to  show  that  there  was  a 
material  dendency  in  the  quantity  of  cleared 
lanu  on  the  farm  as  represented  to  blm  by 
Simpson  to  inuuce  him  to  make  the  contract 
in  addition,  that  140  acres  of  the  land  was 
situated  across  a  bayou,  and  that  SimpstMi 
represented  to  hinr  that  it  was  of  the  same 
kind  and  character  of  land  as  that  shown  to 
Fletcher  and  examined  by  him ;  that  the  140 
acres  of  land  turned  out  to  be  situated  some 
distance  from  the  bayou ;  that  It  was  in  the 
edge  of  the  hills,  and  was  practically  value- 
less; that  Simpson  gave  him  a  list  of  the 
quantity, .  kind,  and  value  of  tlie  personal 
property  on  the  farm;  that  the  list  of  such 
property  so  shown  to  Fletcher  was  g^reatly  in 
excess  of  the  quantity  and  value  of  the  per- 
sonal  property  on  the  place,  and  actually 
turned  over  to  Fletcher.  Evidence  was  also 
introduced  by  appellees  tending  to  show  that 
no  false  representations  were  made  by  Simp- 
son, nor  fraud  perpetrated  by  him  to  Induce 
Fletcher  to  make  the  contract 

The  chancellor  found  the  issues  in  favor  of 
appellees,  and  a  decree  was  entered  accord- 
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Ingly.  Tbe  decree,  after  reciting  tbat  tlo 
cause  was  heard  npon  the  pleadings  and  ex- 
hiblts  thereto,  continues  as  follows: 

"And  npon  the  depositions  of  W.  J.  Simp- 
son, Robert  Raines,  W.  E.  Waddell,  Fred  A. 
Snodgrass,  C.  M.  Simpson,  O.  I*.  Willis,  A.  G. 
Russell,  Walter  Edwards,  and  R.  M.  Fletcher, 
and  upon  the  exhibits  to  the  depositions  of  said 
witnesses  filed  with  their  testimony  and  upon 
oral  explanation  by  the  witnesses  A.  6.  Rus- 
sell and  R.  M.  Fletcher  and  C.  M.  Simpson 
to  the  court  of  certain  of  the  exhibits  filed,  and 
upon  the  oral  argument  of  counsel  for  the  re- 
spective parties,  and  upon  written  briefs  filed 
by  counsel  for  the  respective  parties,  and  the 
court,  being  well  and  fully  advised  in  the  prem- 
ises, doth  find." 

To  reverse  that  decree  appellant  has  prose- 
cuted this  appeal. 

Mehaffy,  Donham  &  Mehaffy,  of  Little 
Rock,  for  appellant. 

WUliamsoa  &  Williamson,  of  Monticello, 
for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
[1-3]  Appellees  move  the  court  to  affirm  the 
decree  for  the  reason  that  the  transcript  does 
not  contain  all  of  the  evidence  in  the  case 
npon  which  the  decree  of  the  chancery  court 
was  based. 

A  case  in  equity  Is  heard  de  novo  by  the 
appellate  court  on  the  record  made  below. 
Under  our  practice  oral  evidence  introduced 
in  chancery  cases  may  be  made  a  part  of  the 
record  by  having  it  taken  down  in  writing 
in  open  court  and  by  leave  filed  with  the  pa- 
pers in  the  case,  by  bill  of  exceptions,  or  by 
reducing  the  testimony  to  writing  and  em- 
bodying it  as  a  recital  In  the  record  of  the 
decree.  C^steel  v.  Casteel,  38  Ark.  477 ;  Ben- 
jamin V.  Birmingham,  60  Ark.  433,  8  S.  W. 
183 ;  Jones  v.  Mitchell,  83  Ark.  77,  102  S.  W. 
710;  Beecher  v.  Beecher,  83  Ark.  424,  104  S. 
W.  156;  Bowe  v.  AUison,  87  Ark.  206,  112 
S.  W.  396 ;  Bradley  Lumber  Co.  v.  Hamilton, 
109  Ark.  1, 159  S,  W.  35;  Phillips  v.  Jokische, 
117  Ark.  221,  174  S.  W.  620;  Weaver-Dowdy 
Co.  V.  Brewer,  129  Ark.  193,  196  S.  W.  367, 
and  cases  cited;  Alston  v.  Zion,  136  Ark.  376, 
206  S.  W.  673. 

As  shown  by  the  statement  of  facts,  the  de- 
cree recites,  among  other  things,  that  it  was 
beard  upon  the  depositions  of  W.  J.  Simpson, 
Robert  Raines,  W.  E.  Waddell,  Fred  A.  Snod- 
grass, C.  M.  Simpson,  O.  L.  Willis,  A.  G.  Rus- 
sell, Walter  Edwards,  and  R.  M.  Fletcher, 
and  upon  the  exhibits  to  the  d^osltion  of 
said  witnesses  filed  with  their  testimony  and 
upon  oral  explanation  by  the  witnesses  A.  G. 
Russell,  R.  M.  Fletcher,  and  C.  M.  Simpson 
to  the  court  of  certain  of  the  exhibits  filed. 

As  win  appear  from  the  cases  above  cited, 
as  well  as  numerous  other  decisions  of  the 
court,  where  it  Is  shown  on  the  record  that 
witnesses  were  examined  in  open  court,  this 
court  caimot  say  how  much  the  opinion  of 
the  chancery  court  was  influenced,  and  ought 
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to  have  been  Influenced,  by  their  testimony. 
Therefore  a  conclusive  presumption  in  favDr 
of  the  decree  must  prevail  if  the  evidence 
sustains  the  decree,  so  far  as  it  is  possible 
for  a  decree  based  on  hie  complaint  to  be  sus- 
tained by  the  evidence.  In  the  case  at  bar 
the  decree  Is  yritbin  the  Issues  made  by  the 
co'nit)laint  and  the  answer  and  cross-com- 
plaint.   It  Is  therefore  responsive  to  the  Is- 


It  appears  from  the  record  that  on  August 
20,  1919,  the  court  ordered  the  stenographer 
to  file  the  depositions  taken  at  Little  Rock 
with  the  exhibits  thereto.  None  of  the  exhib- 
its referred  to  in  these  depositions  appear  In 
the  transcript. 

W.  J.  Simpson,  a  brother  of  C.  M.  Simpson, 
was  in  charge  of  the  place  when  Fletcher  ex- 
amined it  with  a  view  of  purchasing  it.  He 
showed  Fletcher  all  the  real  and  personal 
property  on  the  place  except  the  cotton.  He 
continued  in  charge  of  the  place  for  several 
months  after  the  contract  of  sale  was  execut- 
ed. He  had  a  sales  book  of  the  cotton  grown 
on  the  place,  which  was  gathered  and  sold 
by  him  after  the  contract  of  purchase  was 
executed.  He  agreed  to  file  as  an  exhibit  to 
his  deposition  a  statement  of  the  sale  price 
of  all  th£  cotton  and  cotton  seed  sold  by  him, 
together  with  the  expense  account  against 
the  same.' 

O.  L.  Willis  was  the  real  estate  agent  who 
made  the  sale,  and  he  said  that  he  would  file 
as  an  exhibit  to  his  deposition  a  list,  of  all 
the  personal  property  which  was  to  be  em- 
braced In  the  contract  of  sale,  together  with 
the  value  thereof.  Other  exhibits  were  also 
to  be  attached  to  the  depositions.  As  above 
stated,  none  of  them  appear  In  the  transcript. 
It  will  b6  readily  seen  that  their  contents 
might  be  very  important  to  a  proper  deter- 
mination of  the  issues.  The  decree  shows  at 
least  Inferentially  that  these  exhibits  were 
before  the  chancellor.  We  refer  to  that  part 
of  the  decree  which  recites  that  the  case  was 
heard  upon  oral  explanation  by  the  witnesses 
A.  G.  Russell,  R.  M.  Fletcher,  and  C.  M. 
Simpson  to  the  court  of  certain  of  the  ex- 
hibits filed. 

The  record  of  the  decree  does  not  recite 
which  of  these  exhibits  were  explained  by  the 
witnesses.  It  will  be  remembered  that  C.  M. 
Simpson  sold  the  farm  of  R.  M.  Fletcher.  A. 
G.  Russell  was  the  agent  of  R.  M.  Fletcher, 
and  took  charge  of  the  place  within  a  few 
months  after  the  contract  was  executed.  The 
record  does  not  disclose  which  of  these  ex- 
hibits the  court  desired  to  be  explained  by 
the  witnesses,  nor  what  explanation  of  them 
was  made  by  the  witnesses.  This  court  can- 
not know  what  effect  this  omitted  testimony 
had  or  ought  to  have  had  upon  the  chancel- 
lor. What  was  there  said  by  the  witnesses 
might  have  had,  and  should  have  had,  a 
material  beariui;  upon  the  decision  of  the 
chancellor.  These  witnesses  had  already 
testlfled  in  the  case.    Two  of  them  were  the 


Digitized  by 


Uoogle 


712 


222  SOtlTHWESTBHN  REPORTER 


(Ark. 


principal  parties  to  the  suit,  and  It  can'  be 
readily  seen  how  thelt  explanation  of  the 
exhibits  might  have  caused  the  chancellor 
to  find  the  Issues  In  favor  of  appellees.  The 
exhibits  and  the  explanation  of  them  might 
have  had  a  very  Important  bearing  upon  the 
determination  of  the  Issues  of  fraud  and 
false  representations  alleged  to  have  been 
made  by  O.  M.  Simpson  to  K.  M.  Fletcher. 
Since  all  the  evidence  upon  which  the  de- 
cree was  rendered  has  not  been  brought  Into 
the  record  and  Is  not  now  before  us,  we  can- 
not properly  review  the  evidence  for  the  pur- 
pose of  ascertaining  whether  or  not  the  same 
supports  the  decree.  Therefore  the  decree 
must  be  affirmed. 


LILLY  V.  BARRON.    (No.  43.) 

(Supreme  Court  of  Arkansas.    June  14,  1920.) 

1.  Appeal  and  error  (S=3347(2)— Time  for  ap- 
peal does  not  run  from  flndlng  without  Judg- 
ment. 

Where  the  court  made  a  finding  that  plain- 
tiff was  entitled  to  judgment,  and  that  one  de- 
fendant, on  payment  thereof,  should  be  entitled 
to  judgment  over  against  the  other  defendant, 
'  but  did  not  render  judgment  thereon,  limita- 
tions for  an  appeal  from  a  judgment  subse- 
quently rendered  run  only  from  the  judgment; 
such  finding  not  constituting  a  judgment. 

2.  Bankraptoy  <3=>423(2)— Claim  for  ooavert- 
■ng  note  held  barred  by  diseharge. 

Where  the  vendor,  upon  the  pnrchaser'B 
conveyance  of  land  to  a  third  person,  who  as- 
sumed the  purchaser's  liability  to  the  vendor, 
required  third  person  to  execute  a  note  in  lieu 
of  purchaser's  note,  claimed  to  have  been  lost, 
as  a  condition  to  execution  of  deed  of  release, 
and  thereafter  transferred  the  note  claimed 
to  have  been  lost  to  an  innocent  purchaser,  the 
third  person's  claim  against  the  vendor  was  a 
provable  debt  under  the  Bankruptcy  Act,  not 
being  a  contingent  claim,  and  the  liability  not 
having  accrued  by  reason  of  fraud,  and  there- 
fore was  released  by  the  bankrupt's  discharge. 

3.  Fraud  $=»  12— Actionable  misrepresentations 
defined. 

As  a  general  rule,  actionable  false  rep- 
resentations must  be  relative  to  existing  facts; 
and  if  a  promise  is  accompanied  with  an  inten- 
tion not  to  perform  it,  and  is  made  for  the  pur- 
pose of  deceiving  the  person  to  whom  it  was 
made,  and  inducing  him  to  act,  it  constitutes 
fraud. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fraud.] 

Appeal  from  Mississippi  Chancery  Court; 
Archer  Wheatley,  Chancellor. 

Action  by  Mrs.  S.  B.  Driver  against  O. 
B.  Rodgers,  and  others.  From  a  Judgment 
for  defendant  J.  W.  Barron  against  defend- 
ant O.  K.  Ully,  Minnie  E.  Lilly,  the  latter's 


administratrix  appeals.     Reversed  and  re- 
manded, with  directions. 

On  the  Ist  day  of  August,  1916,  Mrs.  S.  B. 
Driver  sued  C.  B.  Rodgers  and  others  to 
recover  Judgment  against  them  for  the  sum 
of  $1,650  and  to  foreclose  a  vendor's  lien 
on  certain  property  which  had  been  sold  to 
the  defendants  by  O.  R.  IjlUy.  She  alleged 
that  the  $1,650  was  a  balance  of  the  pnr- 
chase  price  of  said  property,  and  that  the 
parties  had  given  O.  R.  Lilly  a  note  fOr 
$1,650,  and  that  Lilly  had  duly  assigned  the 
note  to  her.  J.  W.  Barron  was  allowed  to 
become  a  party  defendant,  and  filed  his 
answer  to  the  action,  and  also  a  cross-com- 
plaint against  O.  R.  L411y.  In  his  cross-com- 
plaint Barron  alleged  that  he  had  paid  L^ly 
the  amount  of  the  note  sued  for,  and  that 
Lilly  had  transferred  it  to  the  plaintUT,  for 
the  purpose  of  defrauding  him  oat  of  the 
amount  so  paid. 

The  facts  are  as  follows:  J.  W.  Barron 
and  O.  R.  LdUy  originally  purchased  a  tract 
of  land  and  platted  the  same  as  the  Barron 
and  Lilly  addition  to  the  city  of  Blythevllle, 
Ark.  Later  Liilly  sold  his  undivided  one- 
liaif  interest  in  the  addition  to  C  B.  Bodg- 
era,  and  Rodgers  in  turn  sold  It  to  J.  W. 
Barron.  Barron  paid  Rodgers  $1,600  for 
his  half  Interest  in  the  lots,  and  as  part 
payment  he  assumed  the  balance  of  the  por- 
chase  price  of  the  lots.  Before  Barron  pur- 
chased the  lots  from  Rodgers,  LUly  advised 
him  that  Rodgers  had  made  payments  upon 
the  notes  until  there  was  a  balance  due  oc 
it  of  $935.'  This  was  about  March  6,  191L 
and  Lilly  executed  a  deed  releasing  his  lien 
upon  the  lots,  and  Barron  executed  to  Lilly 
a  note  for  $1,600.  Ully  was  to.  aurreiriler 
the  old  note,  but  was  not  able  to  find  it 
In  a  short  time  afterwards,  Barron  was  in 
Lilly's  office  again,  and  asked  him  alx>ut  the 
old  note,  and  Lilly  said  that  he  could  not 
find  it.  Barron  then  asked  him  If  he  had 
put  the  note  up  with  any  one  as  collateral, 
and  Lilly  said  that  he  had  not  Lilly  never 
delivered  the  note  to  Barron,  and  It  is  the 
note  here  sued  on.  At  the  time  Lilly  told 
Barron  that  he  had  credited  the  note  with 
the  payment  Rodgers  had  made,  and  that 
this  left  a  t>alance  of  $935  due  on  ft.  Bar- 
ron executed  the  new  note  for  $1,600  to 
Lilly,  in  order  to  get  Lilly  to  execute  • 
deed  of  release  to  the  lots.  According  to 
the  testimony  of  O.  R.  Lilly,  he  bad  a  settle- 
ment with  J.  W.  Barron  in  1914.  Barron 
went  to  Lilly's  office  with  a  lot  of  notes  that 
they  Jointly  owned.  The  notes  amounted 
approximately  to  $10,000.  Nearly  ail  of  then 
were  worthless,  but  Barron  thought  that 
he  could  collect  some  of  them,  and  LUly 
transferred  liia  interest  to  Barron  to  indem- 
nify him  against  loss  on  the  transaction  In 
rolved  In  this  lawsuit    O.  R.  Lilly  was  dut: 
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adjudged  a  bankrupt  on  the  IGtb  day  of 
January,  1916,  and  was  ordered  to  be  dis- 
charged from  all  debts  and  claims  which  are 
made  payable  by  the  Bankruptcy  Act  against 
his  estate.  The  claim  of  Barron  involved 
in  this  suit  was  not  proved  against  his  .es- 
tate. 

The  cause  was  heard  on  the  4th  day  of 
September,  1918,  and  a  decree  in  favor  of 
the  plaintiff  was  entered  of  record  on  that 
day.  The  court  found  that  on  the  6th  day 
of  March,  1911,  O.  R.  Lilly  assigned  the  note 
tor  $1,650  sued  on  to  the  plaintiff,  and  that 
no  part  of  the  principal  or  Interest  on  the 
same  has  been  paid,  and  that  there  Is  now 
due'ori  said  note  the  sum  of  $2,666.72,  which 
Is  declared  to  be  a  Hen  on  the  lots  Involved. 
The  court  further  found  in  favor  of  Barron 
on  the  cross-complaUit,  and — 

"that  the  said  Lilly  was  guilty  of  specific  fraud 
practiced  upon  the  said  Rodgers  and  Barron, 
and  that  Lilly  is  primarily  liable  to  the  said 
Kodgei-a  and  Barron,  and  that  if  the  said  Bar- 
ron and  Rodgers  pay  the  amount  due  the  plain- 
tiff,  as  recited  above,  then  by  virtue  of  the  said 
payment  the  said  Rodgers  and  Barron,  or  ci- 
ther of  them  making  said  payment,  shall  be  en- 
titled to  judgntent  for  said  amount,  and  the 
costs  thereof,  against  the  said  Lilly." 

It  was  therefore  by  the  court  decreed  that, 
If  the  sum  adjudged  to  be  due  plaintiff  was 
not  paid  within  30  days,  the  vendor's  lien 
should  be  forecl(%ed,  and  that  the  lots  be 
8<^d  (or  the  payment  thereof.  On  September 
22,  1919,  J.  W.  Barron  filed  his  motion  in 
the  cause,  alleging  that  he  had  paid  the 
amount  of  the  Judgment,  to  wit,  $2,757.42, 
and  asked  that  he  have  sommary  Judgment 
against  O.  R.  Ully  for  that  sum.  IvIUy  in- 
sisted the  motion,  and  the  court  rendered  a 
decree  in  favor  of  Barron  against  Lilly  for 
said  amount.    The  case  is  here  on  appeal. 

O.  R.  Lilly  having  since  died,  the  case 
has  been  revived  in  the  name  of  his  ad- 
ministratrix. 

J.  T.  Coston,  of  Osceola,  for  appellant. 
Buck  &  Lasley,  of  BlytheviUe,  for  appel- 
lee. 

HART,  J.  (after  stating  the  facts  as 
alwve).  It  is  claimed  that  appellant  Is 
barred  of  relief  because  no  appeal  was  tak- 
en from  the  decree  rendered  on  the  4th  day 
of  September,  1918,  within  the  time  pre- 
scribed by  the  statute.  In  that  decree  the 
court  found  that  O.  R.  Lilly  was  guilty  of 
fraud  practiced  upon  Barron,  and  was  pri- 
marily liable  to  Barron,  and  that  if  Barron 
should  pay  the  amount  due  the  plaintiff,  to 
wit,  $2,666.72  that  the  said  BaiTon  should 
be  entitled  to  Judgment  for  said  amount 
against  O.  R.  Lilly.  No  Judgment  for  that 
amouiit,  however,  was  rendered  against  Lilly 
in  favor  of  Barron. 

[11  The  finding  of  the  court  was  for  the 
plaintiff,  but  there  was  no  Judgment  on  the 
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finding.  This  being  true,  there  was  noth- 
ing to  appeal  from.  A  finding  of  fact  doe^ 
not  constitute  a  Judgment.  The  Judgment 
of  the  court  must  be  pronounced  in  some 
form.  The  finding  of  the  court  is  not  final 
in  its  character,  and  does  not  terminate  the 
litigation  between  the  partiea  It  does  not 
determine  the  Issues  in  the  case.  The  ef- 
fective action  of  a  court  is  by  its  decree  or 
Judgment,  and  not  by  its  finding.  Reynolds 
V.  Oraycraft,  26  Ark.  468;  State  v.  Jones, 
25  Ark.  375;  Moss  v.  Asbbrook,  16  Ark. 
169;  Sennett  v.  Walker,  92  Ark.  607,  123 
S.  W.  769;  Charoell  v.  Chappell  (Md.)  8Si 
Md.  647,  33  Atl.  650;  Green  v.  Probate 
Judge,  40  Mich.  244;  Baum  t.  Currituck 
Shooting  Club,  94  N.  C.  217;  Kilmer  v. 
Bradley,  80  N.  I.  630;  Judge  v.  Powers, 
156  Iowa,  251,  136  N.  W.  315,  Ann.  Cas. 
1915B.  280. 

[2]  The  case,  therefore,  remained  within 
the  Jurisdiction  of  the  chancery  court  Sub- 
sequently the  chancellor,  on  motion  of  ap- 
pellee, rendered  a  decree  In  his  favor  against 
the  appellant.  In  apt  time  appellant  prose- 
cuted an  appeal  from  that  decree. .  One  of 
the  grounds  relied  upon  by  counsel  for  ap- 
pellant for  a  reversal  of  the  decree  is  that 
Lilly  was  adjudged  a  bankrupt  and  a  dis- 
charge In  bankruptcy  gcanted  him  in  Jan- 
uary, 1916,  and  tluit  appellee,  Barron,  failed 
to  prove  his  claim  against  Lilly  in  the  bank- 
ruptcy proceedings.  Barron  did  not  prove 
his  claim  in  the  bankruptcy  proceedings. 
Be  now  claims  that  his  claim  was  not  dis- 
charged by  the  bankruptcy  proceedings, 
because  it  was  a  contingent  one,  and  there- 
fore not  provaUe  under  the  Bankruptcy  Act 
The  claim  was  not  a  contingent  one.  All 
the  facts  necessary  to  fix  liability  upon  Lilly 
In  the  matter  had  already  occurred.  Rodg- 
ers had  executed  a  note  to  Lilly  for  $1,650 
for  the  purchase  price  of  certain  town  lots, 
and  Lilly  had  a  vendor's  lien  npon  the 
lots.  Rodgers  sold  his  Interest  to  Barron, 
and  Barron  assumed  the  purchase  price, 
which  Rodgers  owed  to  Lilly.  It  was  agreed 
between  Lilly  and  Barron  that  the  latter 
should  execute  his  note  to  the  former  for 
$1,600  in  lieu  of  the  $1,6S0  note.  The  $1,650 
note  could  not  be  found  at  the  time  the  trans- 
action occurred,  but  it  was  understood  that 
It  should  be  canceled  and  delivered  to  Barron. 
Consequently  Lilly's  liability  to  Barron  ex- 
isted at  the  time  the  bankruptcy  proceedings 
were  had,  and  the  liability  of  Lilly  to  Bar- 
ron was  a  provable  debt  under  the  Bank- 
;ruptcy  Law.'  Remlngtop  on  Bankruptcy 
(2d  Ed.)  vol.  1,  {  641.  See,  also,  Williams 
v.  United  States  Fidelity  &  Guaranty  Co., 
236  U.  S.  549,  35  Sup.  Ot.  289,  69  L.  Ed. 
713. 

Again,  it  is  contended  that  the  liability 
was  not  a  provable  claim  in  the  bankruptcy 
proceeding,  because  of  the  fraud  of  Lilly, 
and  that  this  was  not  known  by  Barron  at 
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the  time  of  the  bankraptcy  proceeding.  The 
fraud  contended  for.  is  that  Lilly  deposited 
the  $1,650  note  as  collateral  security  for  a 
debt  of  his  own,  and  that  he  had  told  Bar- 
ron that  it  conld  not  be  delivered  to  him, 
because  he  had  lost  or  mislaid  It  It  is  true 
that  Barron  testified  that  Lilly  told  blm 
that  the  $1,650  note  had  not  been  deposited 
with  any  one  as  collateral  security;  but  It 
must  be  remembered  that  this  conversation 
occurred  after  the  transaction  had  been 
completed.  At  the  time  of  the  transaction 
it  does  not  appear  that  Lilly  represented  to 
Barron  that  the  note  had  not  been  deposited 
by  him  as  collateral  security  to  any  of  his 
creditors.  Indeed,  when  Lilly's  whole  testi- 
mony is  read  and  considered  together.  It 
is  fairly  inferalfle  from  it  that  the  note  was 
not  deposited  as  collateral  security  until 
some  time  after  bis  transaction  with  Barron. 
His  testimony  In  this  regard  is  not  dis- 
puted by  Barron.  Indeed,  Barron  frankly 
admits  that  he  has  not  yet  suffered  any  loss 
by  reason  of  the  transaction.  In  other 
words,  the  payment  of  the  balance  of  the 
original  .purchase-money  note  of  |1,650  and 
the  accrued  interest  was  made  by  the  vari- 
ous purchasers  of  the  town  lota. 

[3]  As  a  general  rule,  in  order  for  false 
representations  to  be  the  basis  of  fraud, 
such  representations  must  be  relative  to 
existing  facts.  An  exception  to  the  general 
rule  is  that  if  the  promise  is  accompanied 
with  an  intention  not  to  perform  it,  and  is 
made  for  the  purpose  of  deceiving  the  per- 
son to  whom  it  was  made,  and  inducing 
him  to  act  in  the  premises,  the  same  consti- 
tutes fraud.  No  such  state  of  facta  ex- 
ists here,  however,  and  the  liability  of  Lilly 
to  Barron  does  not  accrue  on  account  of 
fraud  or  false  representations,  but  because 
Lilly  -converted  the  note  to  his  own  use  at 
some  period  of  time  after  the  transaction 
with  Barron  had  been  completed.  There- 
fore he  should  have  proved  his  claim  in 
the  bankruptcy  court.  See  Crawford  v. 
Burke,  195  U.  S.  176,  26  Sup.  Ct  9,  49  L. 
Ed.  147. 

It  follows  that  the  decree  must  be  re- 
versed, and  the  cause  will  be  remanded  for 
further  proceedings  according  to  the  prin- 
ciples of  equity  and  not  inconsistent  with 
this  opinion. 


JENKINS  et  at.  v.  JENKINS.    (No.  47.) 

(Supreme  Court  of  Arkansas.    June  14,  1920.) 

t.  Wills  «=»358— Jttdommit  admitting  will  to 
reoord  appealable  as  "final  order  of  Judg- 
ment." 

Under  the  statutes,  a  judgment  admitting  a 
will  to  record  is  a  final  order  or  judgment  from 


which  an  appeal  lies  within  12  months  after  the 
rendition  thereof. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Final 
Order.] 

2.  Will*  «=3364— No  appeal  from  probate  of 
will  In  common  form  by  lafants  more  thai  a 
year  after  probato. 
Under  the  statutes.  Infant  heirs  who  were 
not  notified  of  the  probate  in  common  form  of 
ancestor's  will  will  not  be  permitted  to  appeal 
therefrom,  in  view   of  Kirby's  Dig.   H   S041, 
8043,  where  the  year  provided  by  the  statute 
for  appeal  therefrom  has  expired;   the  statutes 
containing  no  saving  clause  in  favor  of  the  in- 
fants. .^ 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; W.  B.  Sorrells,  Judge. 

Proceeding  by  Edith  Jenkins  and  another 
by  their  next  friend,  N.  T.  Jenkins,  to  be  al- 
lowed to  appeal  from  the  probate  of  the  will 
of  P.  O.  Jenkins,  deceased.  Petiticm  dis- 
missed, and  petitioners  appeaL   Affirmed. 

This  Is  a  proceeding  by  Edith  Jenkins  and 
John  Brunson  Jenkins,  Jr.,  minors,  by  their 
next  friend,  N.  ,T.  Jenkins,  to  be  allowed  to 
appeal  from  the  probate  of  the  will  of  P.  O. 
Jenkins,  deceased. 

As  grounds  therefor  they  allege  that  they 
are  children  of  Brunson  Jenkins,  deceased; 
that  Brunson  Jenkins  and  P.  G.  Jenkins 
were  brothers;  that  Bruiuon  Jenkins  died 
before  P.  O.  Jenkins;  that  the  will  of  P.  O. 
Jenkins  was  probated  In  common  form,  and 
that  the  petitioner's  were  not  notified  of  the 
probate  thereof;  that  but  for  the  will  and 
probation  of  the  same,  they  would  have  shat^ 
ed  in  the  estate  of  P.  O.  Jenkins,  deceased. 

The  will  of  P.  O.  Joiklns,  deceased,  was 
probated  in  common  form  on  the  10th  day  of 
January,  1916,  and  the  present  proceeding 
was  instituted  in  the  probate  court  on  June 
13,  1919. 

The  petition  of  Edith  Jenkins  and  John 
Brunson  Jenkins,  minors,  to  be  allowed  to 
contest  the  probate  of  the  will  of  P.  Q.  Joi- 
klns,  deceased,  was  denied  by  the  probate 
court,  and  it  was  adjudged  that  their  pe- 
tition be  dismissed.  They  prosecuted  an  ap- 
peal to  the  circuit  court,  and  it  was  there  ad- 
judged that  the  cause  be  dismissed.  The 
case  is  here  on  appeal. 

Arthur  D.  Chavis,  of  Pine  Bluff,  and  Car- 
michael  &  Brooks,  of  Little  Rock,  for  ap- 
pellants. 

Taylor  &  Jones,  of  Fine  Bluff,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
The  record  shows  that  Edith  Jenkins  and 
John  B.  Jenkins  were  minors  at  the  time 
P.  O.  Jenkins  died  and  his  will  was  admitted 
to  probate  In  common  form;  that  is,  without 
notice.  They  seek  to  contest  the  will  on  the 
ground  of  undue  influence  in  its  execution. 
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and  claim  that  on  account  of  their  minority 
tbey  liaye  the  right  to  have  the  will  probat- 
ed in  solemn  form,  or.  In  other  words,  to 
contest  it,  although  more  than  one  year  has 
elapsed  since  the  will  was  probated. 

[1]  Under  our  statute  the  Judgment  ad- 
mitting a  will  to  record  la  a  final  order  or 
Judgment  from  which  an  appeal  lies  within 
12  m<)nths  after  the  rendltl(Hi  thereof.  Hog- 
ane  v.  Hogane,  57  Ark.  508,  22  S.  W.  167. 
The  appeal  in  that  case  was  dismissed  be- 
cause it  was  not  taken  within  the  time  limit- 
ed by  the  statute. 

In  Ouachita  Baptist' College  y.  Scott,  64 
Ark.  349,  42  S.  W.  636,  it  was  held  that 
where  a  will  is  admitted  to  probate  in  com- 
mon form  in  the  probate  court  the  persons 
Interested  may  make  themselves  parties  by 
perfecting  an  appeal  to  the  circuit  court  with- 
in 12  months,  and  that  this,  under  our  prac- 
tice, amounts  to  a  contest  of  the  wllL  The 
court  said: 

"If  the  will  has  been  probated  in  the  more 
solemn  form  (that  is,  upon  notice  to  all  inter- 
ested to  appear  in  the  probate  court  at  the  pro- 
bation), then,  of  course,  this  particular  ques- 
tion does  not  arise.  If,  however,  as  in  the  pres- 
ent case,  the  probation  is  in  the  common  form, 
and  parties  interested  have  not  been  summoned 
to  appear  and  make  objection,  then  we  think 
it  but  a  fair  and  reasonable  construction  to 
put  on  the  statute  that  parties  interested  may 
file  the  afSdavit  provided  in  the  statute  within 
the  12  months  allowed,  and  thus  make  them- 
selves parties  to  the  probate  proceedings  for 
the  purpose  of  taking  an  appeal  from  the  order 
of  probation  to  the  circuit  conrt,  wherein  in 
such  case  the  real  contest  of  the  will  may  be 
made  on  the  grounds  set  forth  in  their  petition, 
which  of  course,  will  necessarily  show  their  re- 
lationship to  the  deceased.  This  ruling  is  one 
of  first  impression  in  this  court,  but  is  in  har- 
mony with  the  suggestions  contained  in  all  of 
our  more  recent  decisions,  although  these  de- 
cisions contain  mere  suggestions  or  intimations 
on  the  subject,  and  nowhere  decide  the  partic- 
ular question.  Petty  v.  Ducker,  supra;  Hogane 
V.  Hogane,  57  Ark.  508.  Furthermore,  since 
the  decisions  of  this  court  have  left  no  other 
remedy  to  the  contestant,  who  has  not  been 
given  a  day  in  court,  this  ruling  meets  the  re- 
quirements of  the  constitutional  provision, 
which  declares  that  'every  person  is  entitled  to 
a  certain  remedy  in  the  laws  for  all  Injuries 
or  wrongs  he  may  receive,  in  his  person,  prop- 
erty or  character.'  Const.  Ark.  art  2,  f  18. 
The  contestants  having  filed  their  affidavit 
within  one  year  from  the  probation  of  the  will, 
as  required  by  statute,  the  circuit  court  prop- 
erly exercised  jurisdiction  to  hear  and  deter- 
mine the  appeal,  which  in  such  matters  amounts 
to  the  contest  of  the  will." 

[2]  The  statute  under  construction  in  that 
case  is  the  one  applicable  here,  and  it  con- 
tains no  saving  clause  in  favor  of  Infants, 
and  the  court  can  make  none.  A  saving 
from  the  operation  of  the  statute  for  the  dis- 
ability of  minority  must  be  expressed  or  It 


does  not  exist.  Hence  It  has  been  held  that 
where  the  time  for  contesting  probated  wills 
Is  limited  by  statute  and  there  is  no  saving 
clause  In  favor  of  Infants,  none  exists.  40 
Cyc.  pp.  1257,  1258;  Cleveland's  Adm'r  v. 
Lyne,  6  Bush.  (Ky.)  383;  Folmar's  Appeal, 
68  Pa.  482;    Warfleld  v.  Fox,  53  Pa.  382. 

With  regard  to  other  statutes  by  which  the 
rl^ts  of  minors  and  feme  coverts  are  af- 
fected, the  court  has  held  that  a  law  gm- 
eral  in  its  nature  binds  them,  although  they 
are  not  specially  named,  and  that  their  dls-  . 
ability  does  not  relieve  them  from  the  limi- 
tation of  the  statute  unless  there  is  a  sav- 
ing clause  showing  that  they  were  intended 
to  be  excepted.  Nelson  v.  Cowling,  89  Ark. 
334,  116  S.  W.  890;  Collier  v.  Smith,  132  Ark. 
309,  200  S.  W.  1008;  Hogg  v.  Nichols,  134 
Ark.  280,  204  S.  W.  211. 

Section  8041  of  Klrby's  Digest  provides 
that  when  the  proceeding  to  probate  a  will 
upon  notice  is  taken  to  the  circuit  court  all 
necessary  parties  shall  be  brought  before  the 
court. 

Section  8043  provides  that  any  person  In- 
terested, who,  at  the  time  of  the  final  decision 
in  the  circuit  court  resided  out  of  this  state, 
and  was  proceeded  against  by  order  of  appear- 
ance only,  and  any  other  person  interested 
who  was  not  a  party  to  the  proceeding  by 
actual  appearance,  or  being  personally  serv- 
ed with  process,  may,  within  three  years 
after  such  final  decision  in  the  circuit  court, 
by  a  bill  In  chancery  impeach  the  decision 
and  have  a  retrial  on  the  question  of  probate. 
The  concluding  part  of  the  section  provides 
that  an  Infant,  not  a  party,  shall  not  be 
barred  of  such  proceedings  in  chancery  until 
12  months  after  obtaining  full  age. 

In  the  construction  of  this  statute  the 
court  has  held  that  a  court  of  equity  has  no 
Jurisdiction  to  review  a  decision  of  the  pro- 
bate court  up<»i  the  probate  of  a  will,  where 
there  was  no  appeal  to  the  circuit  court  with- 
in the  time  prescribed  by  the  statute.  The 
court  held  that  if  the  appeal  to  the  circuit 
court  be  barred,  then  no  final  decision  of  the 
circuit  court  can  be  had  on  the  probate  or 
a  rejection  of  the  will,  and  that  the  section  is 
wholly  Inapplicable.  Mitchell  et  aL  v. 
Rogers,  40  Ark.  91. 

The  CouH  of  Appeals  of  Kentucky  reached 
the  same  conclusion  upon  a  precisely  similar 
statute.  Cleveland's  Adm'r  v.  Lyne,  6  Bush 
(Ky.)883. 

It  follows  that  the  petitioners  fall  within 
the  operation  of  the  statute,  and,  more  than 
one  year  having  elapsed  from  the  date  of 
probating  the  will  and  the  time  of  filing  their 
petition  to  ccmtest  the  will,  the  circuit  court 
properly  dismissed  their  cause  of  action. 
Any  other  holding  would  make  the  statute 
an  enlarging  rather  than  a  restraining  one. 

Therefore  the  Judgment  will  be  affirmed. 
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CONOLLY  tt  al.  v.  ROSEN  et  ai.     (N».  51.) 
(Supreme  Court  of  Arkansas.    June  14,  1920.) 

1.  Landlord  and  tenant  ^=963(3)— Where  ten- 
ancy disputed  title  may  be  denied. 

Where  the  question  whether  tenancy  had 
eyer  existed  was  disputed,  defendants  in  pos- 
session may  deny  plaintiffs'  title  and  right  to 
possession  without  delivering  possession. 

2.  Deeds  ®=>  139— Exception  whfoh  referred  to 
prior  deed  void  for  uncertainty. 

The  same  certainty  being  required  of  an  ex- 
ception as  a  grant,  an  exception  of  six  acres 
in  the  southeast  quarter,  etc.,  sold  to  C, 
which  referred  to  the  deed  to  C.  for  descrip- 
tion, is  void  for  uncertainty,  where  the  deed 
referred  to  described  land  as  the  fractional 
southeast  quarter,  etc.,  containing  six  acres. 

3.  Reformation  of  Instniments  <s>45  (5)— De- 
nial of  roformatton  held  sot  against  propoa- 
derance  of  ovidenoe. 

Where  reformation  of  an  exception  in  deed 
void  for  uncertainty  of  description  was  sought 
on  the  ground  the  six  acres  sought  to  be  ex- 
cepted were  sufiSciently  identified  for  the  court 
to  give  effect  to  the  parties'  intention,  heU, 
that  a  decree  denying  reformation  was  not 
dearly  against  the  preponderance  of  the  evi- 
dence as  abstracted.  • 

4.  Quieting  title  ®=>49— Decree  held  to  suffl- 
clontly  protect  grantors  against  mortgage  as- 
sumed by  grantee. 

Where  the  grantors  made  the  mortgagee  par- 
ty to  a  suit  in  which  they  asserted  an  exception 
and  he  disclaimed  any  desire  to  foreclose  unless 
necessary  to  protect  his  interests,  a  decree 
quieting  the  grantee's  title  to  the  land  claimed 
to  have  been  excepted,  which  made  no  order 
with  reference  to  the  mortgage  executed  by  the 
grantors  and  assumed  by  the  grantee,  was  not 
objectionable  as  failing  to  protect  the  grantors' 
interests. 

Appeal  from  Garland  Chancery  Court;  S. 
W.  Leslie,  Special  Chancellor. 

Suit  by  Berney  ConoUy  and  others  against 
Dave  Rosen  and  others.  From  a  decree  for 
defendants,  plaintiffs  appeal.^  Affirmed. 

.B.  O.  Davles,  of  Hot  Springs,  for  app^- 
lants. 

Geo.  P.  Whittlngton  and  H.  P.  ChappeU, 
both  of  Hot  Springs,  for  appellees. 

SMITH,  J.  This  suit  was  begun  as  an  ac- 
tion in  unlawful  detainer  by  appellants,  who 
were  plaintiffs  below,  and  it  was  alleged  by 
them  in  their  complaint  that  they  had  sold 
appellees  a  certain  tract  of  land,  reserving 
therefrom  the  6  acres  which  forms  the  sub- 
ject-matter of  the  litigation,  and  that  appel- 
lees had'  unlawfully  and  wrongfully  taken 
possession  of  said  6  acres  and  were  forcibly 
and  fraudulently  detaining  the  same  after 
demand  therefor  had  been  made  in  writing. 
There  was  a  general  denial  of  the  all^attons 


and  a  prayer  that  appellees'  title  be  quieted. 
By  consent  the  cause  was  transferred  to 
equity,  and  upon  the  trial  there  appellees' 
title  to  the  land  In  question  was  quieted,  and 
this  appeal  Is  from  that  decree. 

[1  ]  It  is  first  insisted  that  appellees  should 
not  have  been  beard  to  deny  appellants'  title 
to  the  land  and  their  right  of  possession 
thereof  unless  and  until  appellees  had' deliv- 
ered to  appellants  the  possession  of  the  land. 
This  Insistence  la  based  upon  the  assumption 
that  a  tenancy  existed  on  appellees'  part,  and 
may  be  disposed  of  l}y  saying  that  the  exist- 
ence of  this  tenancy  is  one  of  the  disputed 
questions  of  fact  in  the  case.  According  to 
appellees,  that  relationship  never  at  any  time 
existed. 

[2]  Appellants  had  title  to  an  80-acre  tract 
of  land  by  Inheritance  from  their  father,  and 
by  separate  deeds  conveyed  the  land  to' ap- 
pellees, except  a  certain  7  acres  whidi  their 
father  had  previously  conveyed  to  one  Gib- 
son Mills,  and  as  there  is  no  question  In  re- 
gard to  this  7-acre  tract  it  passes  out  of  the 
case.  In  the  granting  clause  of  the  deed  the 
following  exception  is  found: 

"Excepting  also  6  acres  in  the  sontheast 
quarter  of  .the  northeast  quarter  of  said  section 
18,  township  8  south,  of  range  19  east,  sold  to 
C.  0.  Cooley,  for  a  description  of  which  refer- 
ence is  had  to  the  record  of  the  deed  for  the 
same  in  the  office  of  the  recorder  of  Garland 
county.  Ark." 

It  thus  appears  that  the  attempt  to  ^oept 
the  6  acres.  In  addition  to  the  7  acres,  was 
made  by  referring  to  a  prior  deed  for  a  par- 
ticular description  of  the  6  acres  thus  ex- 
cepted. This  Cooley  deed  was  offered  in  evi- 
dence, and  the  description  there  employed 
reads  as  follows: 

"The  fractional  southeast  quarter  of  the 
northeast  quarter  In  township  3,  section  IS. 
range  19,  containing  6  acres,  more  or  less,  in 
the  comity  of  Garland  and  state  of  Arkansas." 

It  Is  quite  obvious  that  this  description  Is 
void  for  uncertainty,  and  that  uncertainty  Is 
not  removed  by  reading  the  two  deeds  to- 
gether. 

In  the  case  of  Mooney  v.  Oooledge,  30  Ark. 
640,  it  was  decided  that — 

"The  same  certainty  of  description  is  re- 
quired in  an  exception  out  of  a  grant,  as  in 
the  grant  itself." 

In  that  case  there  was  an  attempt  to  ex- 
cept an  acre  from  the  grant,  but  there  was 
nothing  In  the  exception,  or  the  evidence,  to 
locate  it  upon  any  particular  part  of  the 
tract,  and  the  court  held  that  the  exertion 
was  void  for  uncertainty,  and  that  the  gran- 
tee took  the  entire  tract,  Including  the  one 
acre.  See,  also,  Scott  v.  Dunkle  Box  &  Lum- 
ber Co.,  106  Ark.  83,  152  S.  W.  1025. 

[3]  The  case  as  submitted  In  the  court  be- 
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low  was,  in  effect,  one  to  reform  the  deed, 
and  It  Is  Insisted  by  appellants  tbat  the  testi- 
mony shows  an  intent  to  except  6  acres,  and, 
further,  that  the  6  acres  are  sufficiently  Idqp- 
tifled  for  the  court  to  give  effect  to  the  Inten- 
tion of  the  parties  by  reserving  the  6  acres 
from  the  deed  and  awarding  the  possession 
thereof  to  appellants  and  quieting  their  title 
thereto. 

No  opinion  was  rendered  or  finding  of 
facts  made  by  the  court  below,  but  the  de- 
cree indicates  that  the  court  found  the  facts 
against  appellants'  contention,  as  the  decree 
rendered  quieted  appellees'  title,  and  the  tes- 
timony Is  not  sufHclently  abstracted  for  us 
to  say  that  the  chancellor's  finding  is  clear- 
ly against  the  preponderance  of  the  evidence. 

So  far  ais  the  testimony  Is  Abstracted,  it 
appears  that  an  Irreconcilable  ~ difference  of 
opinion  exists  as  to  the  meaning  and  purpose 
of  the  exception  set  out  above.  It  is  undis- 
puted that  Patrick  Conolly  and  his  wife  (fa- 
ther and  mother  of  appellants)  on  April  3, 
1880,  executed  a  deed  to  one  Calvin  CJooley, 
purporting  to  convey  the  6  acres  under  the 
description  set  out  above;  this  being  the 
deed  to  which  reference  was  made  in  the 
deed  from  appellants  to  appellees.  Cooley 
for  a  time  occupied  a  part  of  the  land  under 
his  deed,  but  he  went  away,  and  no  account 
was  given  of  hia  whereabouts  at  the  time  of 
the  trial.  After  Cooley  left  appellants  paid 
taxes  on  the  entire  tract  and  occupied  the 
6  acres  as  a  portion  of  the  whole. 

Appellees  testified  most  unequivocally  that 
it  was  represented  to  them  that  they  were 
getting  all  the  land  except  the  7  acres  owned 
by  Mills,  and  that  they  bought  under  this 
representation  and  would  not  have  purchas- 
ed otherwise,  and  that  the  exception'  was 
put  into  the  deed  because  appellants  did  not 
want  to  warrant  title  to  land  which  their 
father  had  previously  conveyed,  but  upon  the 
delivery  of  the  deed  possession  of  all  the 
land  was  delivered  to  appellees  except  the 
Mills'  7  acres,  and  for  several  months  no 
question  was  raised  about  their  being  enti- 
tled to  all  the  land  except  the  Mills'  7  acres. 
The  testimony  on  appellants'  behalf  sharply 
contradicts  the  testimony  Just  recited,  but 
the  record  in  the  case  has  not  been  suffi- 
cicDtly  abstracted  for  us  to  say  that  the 
decree  is  based  upon  a  finding  of  fact  clearly 
ugainst  the  preponderance  of  the  evidence. 

Much  testimony  was  offered  concerning  the 
damages  claimed;  but  this  question  passes 
oHbof  the  case  upon  the  affirmance  of  the 
6^see  below. 

[4]  Complaint  is  also  nude  against  the  de- 
cree that  it  does  not  adequately  protect  the 
interests  of  appellants  against  a  certain 
mortgage  executed  by  them  to  one  Steams, 
the  payment  of  which  was  assumed  by  ap- 
pellees as  a  part  of  the  consideration  for 
their  deed.    Steams  was  made  a  party,  and 
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filed  an  Intervenfion  in  which  he  disclaimed 
any  desire  to  have  a  decree  entered  order- 
ing the  foreclosure  of  his  mortgage  unless 
that  action  was  necessary  to  protect  his  in- 
terests. The  court  made  no  order  In  regard 
to  this  Steams  mortgage,  and  we  find  it  un- 
necessary to  do  so. 

The  court  quieted  appellees'  title  as 
against  appellants  to  the  6  acres,  but  that  de- 
cree did  not  free  any  portion  of  the  land 
from  the  Steams  mortgage.  Appellees  have 
title  to  all  the  land,  but  they  have  It  sub- 
ject to  the  Stearns  mortgage,  and  as  Its  fore- 
closure Is  not  asked,  it  is  unnecessary  to 
make  any  order  in  regard  to  It. 

Decree  affirmed. 


WESTERN  UNION  TELEeRAPH  CO.  V. 

ROAD  IMPROVEMENT  DIST.  NO.  I 

OF  CLEVELAND  COUNTY. 

(No.  57.) 

(Supreme  Court  of  Arkenaas.    Jone  14,  1920.) 

Highways  (S=>I36— Telegraph  company's  right 
.of  way  uader  contract  with  railway  held  per- 
manent easement,  assessable  as  real  estate. 
Under  a  contract  recitiiig  that  a  telegraph 
company  owned  a  telegraph  system  along  a 
railway  right  of  way,  which  was  shown  to  be 
a  permanent  conatrucdon,  which  contract 
granted  an  exclusive  right  to  operate  and  main- 
tain the  system,  the  telegraph  company  has  a 
permanent  easement,  notwithstanding  dense 
permitting  termination  of  contract  on  one  year's 
notice  after  the  expiration  of  25  years,  but  not 
requiring  removal  of  the  lines,  which  clause  ap- 
plies only  to  provisions  relating  to  maintenance, 
so  that  the  telegraph  system  is  real  property, 
which  can  be  assessed  for  road  district  bene- 
fits under  Road  Law  1910,  No.  612,  §  5. 

Appeal  from  Cleveland  Chancery  Court; 
John  M.  Elliott,  Chancellor. 

Suit  by  the  Western  Union  Telegraph 
Company  against  Road  Improvement  District 
No.  1  of  Cleveland  County.  From  a  decree 
dismissing  the  suit  for  want  of  equity,  plain- 
tiff appeals.    Affirmed. 

Bridges  &  Wooldrldge,  of  Pine  BlufT,  for 
appellant. 

Rowell  &  Alexander,  of  Pine  Bluff,  and 
Coleman,  Robinson  &  House,  of  Little  Bock, 
for  appellee. 

HUMPHREYS,  J.  Appellant  Instituted 
suit  against  appellee  In  the  Cleveland  chan- 
cery court  to  set  aside  the  benefits  assess- 
ed and  fixed  against  its  property  by  the 
board  of  commissioners  of  appellee  district, 
on  the  ground  that  the  property  owned  by  it 
in  said  Road  Improvement  District  No.  1 
is  personal.  Instead  of  real,  property.  Ap- 
pellee filed  answer,  denying  that  Its  property 


«=9For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlaesda  and  lodtxes 
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In  said  district,  against  whlcb  benefits  were 
assessed,  Is  personal  property. 

Tbe  cause  was  submitted  npon  tbe  plead- 
ings and  an  agreed  statement  of  facts,  to 
which  a  contract  between  appellant  and  the 
St.  Louis  Southwestern  Railway  Company 
was  attached  as  Exhibit  A  and  made  a 
part  of  the  evidence  In  the  case,  from  whlcb 
the  court  found  that  the  property  in  ques- 
tion was  real  estate,  and  decreed  ttiat  tbe 
petition  of  appellant  be  dismissed  for  want 
of  equity.  From  the  decree  of  dismissal, 
an  appeal  has  been  duly  prosecuted  to  this 
court 

The  appellee,  Road  Improvement  District 
No.  1  of  Cleveland  County,  was  organized 
under  Act  No.  612  of  tbe  Legislature,  ap- 
proved April  1,  1919.  The  benefits  to  the 
property  in  question  were  assessed  by  the 
board  of  commissioners  of  said  district  un- 
der section  5  of  said  act,  wblcb  la  as  follows: 

"Said  coDHnissioners  shall  proceed  to  assess 
tbe  lands  within  the  district  and  shall  inscribe 
in  a  book  each  tract  of  land  and  shall  assess 
the  value  of  the  benefits  to  accrue  to  each  tract 
by  reason  of  such  improvement,  and  shall  enter 
such  assessment  of  benefits  opposite  the  de- 
scription together  with  tbe  estimate  of  the 
probable  coat  to  the  land  owner.  Their  assess- 
ment shall  embrace  not  merely  the  lands,  but  all 
railroads,  tramroads,  telegraph,  telephone  and 
pipe  lines,  and  other  improvements  on  real 
estate  that  will  be  benefited  by  the  improving  of 
the  roads;  and  wherever  tbe  word  'lands'  is 
used  in  this  act,  it  shall  be  constraed  to  embrace 
all  property  subject  to  taxation  herein.  Tbe 
commissioners  shall  place  opposite  each  tract 
the  name  of  the  supposed  owner  as  shown  by 
the  last  county  assessment  list.  The  commis- 
sioners shall  also  assess  all  damages  that  will 
accrue  to  any  land  owner  by  reason  of  the  pro- 
posed improvement,  including  all  injury  to  lands 
taken  or  damaged;  and  where  they  return  no 
such  damages  as  to  any  tract  of  land,  it  shall 
be  deemed  a  finding  by  them  that  no  damages 
will  be  sustained." 

The  agreed  statement  of  facts  is  as  follows: 

"That  the  above  road  district  was  created 
under  Act  No.  612  of  tbe  General  Assembly  of- 
the  state  of  Arkansas,  approved  April  1,  1919. 
That  the  commissioners,  as  provided  in  said 
act,  have  assessed  the  benefits  against  the  lands 
within  the  district,  and  have  filed  tbe  same  in 
the  office  of  tbe  cl^rk  of  the  county  court  of 
Cleveland  county. 

"That  there  are  S%  miles  of  telegraph  line 
within  the  boundary  of  said  district.  That  ben- 
efits to  said  telegraph  line  have  been  assessed 
by  tbe  assessors  of  said  district  at  $25  per 
mile  for  said  6^^  miles,  aggregating,  ucuents  in 
the  sum  of  $1S7.50. 

"That  the  property  of  said  telegraph  com- 
pany within  said  district  consists  of  165  white 
cedar  poles,  upon  which  are  strung  various 
wires;  that  these  poles  are  guyed  on  curves 
with  standard  anchor  rods  and  guy  wire;  that 
two  cross-arms  are  attached  to  these  poles, 
with  through  bolts  and  arm  braces  to  support 
the  wire;  that  these  wires  are  on  standard 
steel  pins  and  insulators:    that  the  only  office 


of  the  telegraph  company  in  the  district  is  at 
Rison,  Ark.,  at  which  station  the  company  lias 
a  standard  switchboard,  with  three  common 
seta  of  Morse  instruments,  etc.  The  wires 
efter  the  depot  of  the  St.  Louis  Southwestern 
Railway  Company  through  126  feet  of  10-pair 
rubber-covered  cable. 

"That  the  6^  miles  of  the  telegraph  line  of 
the  complainant  is  located  on  the  right  of  way 
of  the  St.  Louis  Southwestern  Railway  Com- 
pany; the  company  furnishing  all  labor  to  main- 
tain the  wires;  ttie  telegraph  company  furnish- 
ing all  material  for  maintenance.  For  fur- 
nishing the  labor  to  maintain  the  telegraph  lines 
the  railway  company  gets  free  use  and  joint  use 
of  certain  wires  owned  by  the  telegraph  com- 
pany. 

"That  the  complainant,  telegraph  company, 
owns  no  real  estate  within  said  improvement 
district,  unless  the  rights  obtained  under  con- 
tract hereto  attached  constitute  an-  easement 
which  is  taxable  under  the  law  as  real  estate. 

"That  the  poles  upon  which  the  wires  are 
strung  are  placed  in  the  ground  on  the  right  of 
way  of  the  St  Louis  Southwestern  Railway 
Company  under  a  contract  between  the  said 
telegraph  company  and  the  St  Louis  Soath- 
weatem  Railway  Company,  a  copy  of  which  is 
attached  hereto,  as  Exhibit  A,  and  made  a  part 
of  this  statement  of  facts,  which  contract  is 
now  in  force  between  said  telegraph  company 
and  railway  company,  and  has  been  since  its 
execution. 

"That  nnder  said  contract  said  telegraph  com- 
pany has  the  privilege  and  right  of  placing  its 
telegraph  poles  upon  which  its  wires  are  strung 
along  and  upon  the  right  of  way  of  said  rail- 
way company,  that  the  poles  and  wires  of  said 
telegraph  company  are  so  placed  and  main- 
tained upon  the  right  of  way  of  said  St  Louis 
Southwestern  Railway  Company  through  the 
county  of  Cleveland,  Ark. 

"That  the  telegraph  line  and  property  of  the 
complainant  in  Arkansas  are  assessed  for  the 
purpose  of  taxation  by  the  tax  commission  in 
Arkansas.  That  the  said  tax  commission  has 
assessed  the  telegraph  line  and  property  of  the 
complainant  for  tbe  year  1919,  and  for  several 
years  past,  as  personal  property,  and  has  not 
and  does  not  assess  any  part  of  the  line  and 
property  of  complainant  as  real  estate. 

"That  said  tax  commission  certifies  out  from 
its  office  to  various  county  clerks  through  whicb 
complainant's  telegraph  line-  may  run,  its  as- 
sessment of  complainant's  property  as  personal 
property,  and  that  the  assessment  of  complain* 
ant's  property  in  Cleveland  connty  is  so  certi- 
fied to  the  county  derk  of  said  connty,  whicb 
assessment  includes  tbe  mileage  of  complain- 
■ant's  telegraph  line  within  said  improvement 
district 

"That  said  tax  comnrission  directs  the  assess- 
ors of  the  various  counties  to  place  the  amount 
of  the  assessment  of  complainant's  property  on 
the  personal  property  tax  record,  and  thaMtooa- 
plainant  pays  taxes  on  its  property  and  nrcer- 
tified  npon  same  as  personal  property." 

Tbe  contract  attached  as  an  exblldt  and 
made  a  part  of  tbe  evidence  Is  of  such  great 
length  that  it  is  impractical  to  set  It  oat 
In  this  opinion  in  toto.  Tbe  three  clauses  ot 
the  contract  relating  more  directly  than  any 
others  to  tbe  question  to  be  determined  «m 
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this  appeal  are  the  preamble,' a  part  of  the 
ninth,  and  all  of  the  thirteenth  clause,  which 
are  as  follows: 

Preamble. — 'TBiat  whereas,  the  telegraph  com- 
pany owns  lines  of  telegraph  along  the  rail- 
way company's  railroad  from  Birds  Point,  Mo., 
opposite  Cairo,  111.,  to  Gatesville,  Tex.,  and 
along  the  Tarions  branches  thereof,  which  tele- 
graph lines  are  now  operated  under  the  proTi- 
■ions  of  an  agreement  dated  the  2d  day  of 
July,  1888,  made  by  and  between  the  telegraph 
company  and  the  St.  Louis,  Arkansas  &  Texas 
Railway  Company  in  Arkansas  and  Missouri, 
whose  property  has  been  sold  under  foreclo- 
sure of  mortgages ;  and  it  is  desirable  in  the 
Interest  of  both  parties  hereto,  that  a  new 
a^eement  be  entered  into  between  them  super- 
seding and  taking  the  place  of  said  agree- 
ment hereinbefore  mentioned,  and  extending  to 
all  railroads  now  owned,  leased,  or  controlled, 
and  to  all  railroads  hereafter  owned,  leaaed,  or 
controlled,  by  the  railway  company  party  here- 
to, and  extensions  or  branches  thereof." 

Part  of  Ninth  Clause. — "The-  railway  compa- 
ny, so  far  as  it  legally  may,  hereby  grants 
and  agrees  to  assure  to  the  telegraph  com- 
pany the  exclusive  right  of  way  on,  along,  and 
tinder  the  line,  lands,  and  bridges  of  the  rail- 
way company,  and  any  extensions  and  branch- 
es thereof,  for  the  construction,  maintenance, 
operation,  and  use  of  lines  of  poles  and  wires  and 
underground  or  other  lines  for  commercial  or 
public  telegraph  and  telephone  uses  or  busi- 
ness, with  the  right  to  put  up  or  construct  or 
cause  to  be  put  up  or  constructed,  from  time 
to  time,  such  additional  wires  and  such  addi- 
tional lines  of  poles  and  wires  and  underground 
or  other  lines  as  the  telegraph  company  may 
deem  expedient,  and  the  railway  company  agrees 
to  clear  and  keep  clear  said  right  of  way  of  all 
trees,  nndergrowth,  and  other  obstructions  to 
the  construction  and  maintenance  of  the  lines 
and  wires  provided  for  herein,  and  the  railway 
company  will  not  transport  men  or  material  for 
the  construction,  maintenance,  or  operation  of 
a  line  of  poles  and  wire  or  wires  or  under- 
ground or  other  line  in  competition  with  the 
lines  of  the  telegraph  company  party  hereto, 
-except  at  and  for  the  railway  company's  reg- 
nlar  local  rates,  nor  will  it  furnish  for  any 
-competing  line  any  facilities  or  assistance  that 
it  may  lawfully  withhold,  nor  stop  its  trains, 
nor  distribute  material  therefor  at  other  than 
regular  stations." 

Thirteenth  CT«u»«.— "The  provisions  of  this 
agreement  shall  supersede  said  agreement  here- 
inbefore mentioned,  and  shall  extend  to  all 
railroads  now  owned,  leased,  controlled,  or  op- 
erated, and  to  all  railroads  hereafter  owned, 
leased,  controlled,  or  operated,  by  the  railway 
-company  or  by  any  company  or  corporation 
in  which  the  railway  company  may  own  a 
majority  of  the  stock,  or  whose  action  it  may 
he  able  to  control  by  the  ownership  of  stock 
-or  otherwise,  and  the  provisions  of  this  agree- 
ment shall  be  and  continue  in  force  for  and 
-during  the  term  of  26  years  from  the  13th 
-day  of  July,  1901,  and  shall  continue  after 
^e -close  of  said  term  until  the  expiration 
-of  one  year  after  written  notice  shall  have 
been  given  after  the  close  of  said  term  by 
either  party  to  the  other  of  an  intention  to 
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terminate  the  same,  and  in  case  of  any  disagree- 
ment concerning  the  true  intent  and  meaning  of 
any  of  said  provisions,  the  subject  of  such  dif- 
ference shall  be  referred  to  three  arbitrators,  one 
to  be  chosen  by  each  party  hereto,  and  the  third 
by  the  two  others  chosen,  and  the  decision  of 
such  arbitrators  or  a  majority  thereof  shall  be 
final  and  conclusive." 

The  other  sections  of  the  contract  relate 
to  the  duties  and  requirements  of  each  party 
in  the  construction  and  maintenance  of  the 
telegraph  lines,  the  use  of  certain  wires 
to  transmit  railway  messages,  the  employ- 
ment of  Joint  employes,  management  of 
Joint  offices,  and  other  reciprocal  services 
necessary  for  the  operation  of  the  lines. 

It  is  contended  by  appellant  that  the  oc- 
cupation of  the  right  of  way  of  the  St.  Louis 
Southwestern  Comimny  by  appellant  wag 
only  permissive,  and  subject  to  termination 
at  the  expiration  of  the  contract,  or  upon 
one  year's  written  notice,  2S  years  after  the 
date  of  the  contract.  On  the  other  hand, 
the  occupancy  of  said  right  of  way  by  ap- 
pellant Is  characterized  by  appellee  as  an 
Interest  or  permanent  easement  in  the  land. 
After  a  careful  reading  of  the  entire  contract 
and  a  consideration  of  all  its  parts  in  the 
light  ot  the  situation  of  the  parties  and 
the  facts  and  circumstances  surrounding 
them  at  the  time  ot  its  execution,  we  are 
con-vlnced  that  the  parties  to  the  contract 
intended  a  permanent,  and  not  a  limited, 
occupancy  or  easement.  By  reference  to  the 
preamble  of  the  contract,  it  will  be  seen 
that  appellant  owned  lines  of  telegraph  on 
the  right  of  way  of  said  railroad  company 
from  Birds  Point,  Mo.,  to  Gatesville,  Tex., 
which  lines  were  being  operated,  under  a  con- 
tract of  July  2,  1888,  at  the  time  this  con- 
tract was  signed.  The  contract  of  1888  was 
not  exhibited,  nor  is  it  disclosed  bow  or 
when  the  telegraph  company  acquired  the 
ownership  of  the  lines,  whether  by  prescrip- 
tion or  conveyance.  The  fact  of  ownership 
of  such  lines  by  the  telegraph  company  was 
regarded  ot  saffident  importance  to  recite 
it  in  the  contract.  It  is  also  disclosed  by 
the  preamble  that  the  telegraph  lines,  bo 
owned,  constitute  a  telegraphic  system  cover- 
ing parts  of  three  states,  which  system  was 
in  actual  operation  at  the  time  the  new  con- 
tract was  signed. 

The  agreed  statement  of  facts  revealed 
that  the  construction  was  of  a  permanent 
character.  The  poles,  upon  which  the  wires 
were  strung,  are  cedar,  set  in  the  groond, 
and  guyed  on  curves  with  standard  anchor 
rods.  Two  cross-arms  were  attached  to  each 
pole  with  through  bolts  and  arm  braces. 
The  wires  are  on  standard  steel  pins  and 
insulators.  The  wires  enter  the  depots 
through  cables,  and  the  system  is  equipped 
with  standard  switchboards  and  Morse  in- 
struments.    Section  8  of   the  contract,  in 
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express  words,  grants  an  exclusive  easement 
to  the  appellant  over  the  right  of  way  for 
the  puriKtse  of  enlarging  and  extending  the 
telegraph  system.  No  provision  was  Incor- 
porated in  the  contract  for  a  removal  of  the 
lines  or  ^stem  from  the  right  of  way  at 
the  expiration  of  25  years,  or  on  one  year's 
written  notice  thereafter.  The  contract  con- 
tained no  forfeiture  clause.  Telegraph  com- 
panies are  invested  with  the  power  of  eminent 
domain  in  this  state,  and  in  the  exercise  of 
the  povver  may  acquire  an  easement  along 
a  railroad  rii^t  of  way.  This  being  tnic, 
and  the  telegraph  company  being  in  posses- 
sion, the  railroad  company  could  not  eject 
It  at  the  expiration  of  the  time  limit  In 
the  contract. 

All  these  things  point  unerringly  to  the 
conclusion  that  the  parties  Intended  a  per- 
manent, and  not  a  temporary,  easement.  It 
is  almost  inconceivable  that  a  party  owning 
a  large  system  of  telegraph  over  a,  railroad 
right  of  way,  presumptively  by  grant,  would 
give  it  in  exchange  for  an  occupancy  for 
years,  even  though  the  time  be  for  26  year^ 
certain,  and,  after  that,  uncertain,  dependent 
on  a  .year's  written  notice  by  the  railroad 
company.  The  thirteenth  paragraph  of  the 
contract,  containing  provisions  to  the  efCect 
that  the  new  agreement  shall  supersede  the 
agreement  made  in  1888,  and  shall  be  and 
continue  in  force  for  and  during  the  term 
of  25  years  from  the  13th  day  of  July,  1901, 
and,  after  the  term,  until  either  party  shall 
give  one  year's  written  notice  of  an  Inten- 
tion to  terminate  same,  does  not  necessarily 
conflict  with  a  permanent  easement  or  in- 
terest In  the  land.  These  clauses  may  be  very 
reasonably  attributed  to  the  method  and  re- 
ciprocal duties  of  the  parties  incident  to  the 
operation  of  the  system,  and  not  as  relat- 
ing to  the  right  of  the  telegraph  company 
to  remain  upon  the  right  of  way  and  con- 
struct Its  lines  along  and  under  the  lands 
and  bridges  of  the  railway  company. 

This  is  the  construction  placed  upon  a 
contract  of  like  tenor  and  effect  in  the  cases 
of  Western  Union  Tel.  Co.  v.  Georgia  Kail- 
road  &  Banking  Co.  (D.  C.)  227  Fed.  276, 
and  Western  Union  Tel.  Co.  v.  State,  9  Baxt 
(Tenn.)  509,  40  Am.  Bep.  90.  We  regard 
the  reasoning  in  those  cases  as  accurate,  and 
the  conclusions  based  thereon  as  soimd.  We 
therefore  adopt  the  construction  of  those 
courts  placed  upon  contracts  of  similar  im- 
port as  the  one  now  before  us  for  interpreta- 
tion. Under  this  interpretation  of  the  con- 
tract, the  property  of  the  telegraph  com- 
pany is  real  estate,  and  the  commissioners 
of  the  road  district  had  a  right,  under  section 
6  of  Act  612,  Acts  of  the  General  Assembly 
of  1919,  to  assess  benefits  against  it. 

The  decree  of  the  chancery  court  is  there- 
fore affirmed. 


MYERS  V.  LINEBARGER   et  ■!.     (N«.  43.) 
(Supreme  Court  of  Arkansas.    June  14,  1920.^ 

1.  Brokers  €=» 1 02— Purchaser  may  not  recov- 
er from  broker  for  fraudulent  mlsrepreeesti- 
tlons  net  relied  on. 

A  purchaser  is  not  entitled  to  damages, 
against  a  broker  for  misrepresentation  of  a 
tract  of  land  received  in  exchange,  where  pur- 
chaser relied  upon  her  own  investigation  ani 
not  on  the  broker's  representations. 

2.  Appeal  and  error  <8=3338(3)— Cross-appeit 
filed  after  lime  for  original  appeal  not  avail- 
alile  as  original  appeal. 

A  cross-appeal  filed  after  expiration  of  the 
statutory  time  for  original  appeals  is  not  avail- 
able as  an  original  appeal. 

3.  Appeal  and  error  <S=9l4H)— InterveBer  lot 
"ooappellee,"  witbin  statute  granting  right  t» 
oross-appeal. 

Kirby's  Dig.  J  1225,  provides  fOr  "a  crosi- 
appeal  against  the  appellant  or  any  coappellee," 
and  in  a  suit  against  a  broker  for  damages  for 
misrepresentation  in  which  plaintiff  has  ap- 
pealed, an  intervener  also  seeking  damages  for 
misrepresentations  as  to  other  property  is  not 
a  "coappellee,"  under  the  statute. 

Appeal  from  Washington  Chancery  Court ; 
Ben  F.  McMahan,  Chancellor. 

Suit  by  Ellen  A.  Myers  against  Elmer 
Llnebarger,  In  which  Mrs.  Rosa  B.  Trone  in- 
tervened. IVom  the  decree  plaintiff  appeals 
and  defendant  cross-appeals.  Decree  affirm- 
ed on  plaintiff's  appeal,  and  cross-appeal  dis- 
missed. 

Walker  &  Walker,  of  FayettevUle,  for  ap- 
pellant 

W.  N.  Ivie,  of  Rogers,  and  H.  U.  Pearson, 
of  Fayetteville,  for  appellees. 

McCUIiliOCH,  a  J.  Appellant,  Ellen  My- 
ers, formerly  resided  In  Q»e  town  of  Riviera, 
Tex.,  and  owned  several  lots  there,  on  one  of 
which  was  situated  a  building  used  as  a  ho- 
tel. Mrs.  Rosa  E.  Trone  owned  a  farm  in 
Washington  county.  Ark.,  containing  lOS 
acres,  of  which  about  36  acres  were  In  culti- 
vation and  on  which  there  was  an  apple  or- 
chard containing  285  t>earing  trees.  Each  of 
those  parties  desired  to  sell  or  exchange 
their  respective  properties,  and  app^ee,  El- 
mer Llnebarger,  who  lived  at  Fayettevllie, 
was  authorized  by  each  of  the  parties  to  ne- 
gotiate a  sale,  and  he  finally  brought  the  par- 
ties together  on  terms  for  the  exchange  of 
their  properties.  He  was  to  receive  from 
Mrs.  Myers  the  sum  of  $100  as  his  commis- 
sion, and  was  also  to  receive  from  Mrs. 
Trone,  and  did  receive  from  her,  as  his  com- 
mission a-  conveyance  of  one  of  the  lots  in 
Riviera,  Tex.,  which  Mrs.  Trone  had  re- 
ceived In  the  trade  with  appellant 

This   action   was   Instituted   by   appellant 


£=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlsesls  and  tndexea 


Digitized  by 


Uoogle 


Ark.) 


MURPHT  V.  MURPHT 
(322  B-W.) 


721 


against  appellee,  Llnebarger,  to  recover  dam- 
ages sustained  by  reason  of  alleged  misrepre- 
sentations by  the  latter  to  appellant  concern- 
ing the  farm  which  appellant  received  from 
Mrs.  Xroue  in  the  exchange.  The  court  sus- 
tained a  demurrer  to  the  complaint,  but  on 
appeal  to  this  coiwt  the  Judgment  was  re- 
versed and  cause  remanded  for  further  pro- 
ceedings. 134  Ark.  231,  203  S.  W.  580.  The 
cause  was  then,  transfei-red  to  the  chancery 
court,  apparently  without  ob}ectI<Hi,  and 
Mrs.  Trone  filed  an  Intervention,  in  which 
she,  too,  sought  to  recover  damages  from  ap- 
pellee, Llnebarger,  on  account  of  alleged  mis- 
representations to  her  concerning  the  prop- 
erty which  she  received  from  Mrs.  Myers. 
The  cause  was  heard  by  the  court  and  a  de- 
cree was  rendered  In  favor  of  appellant 
against  appellee,  Llnebarger,  to  the  extent 
of  the  commission  he  was  to  receive,  namely, 
the  sum  of  $100,  which  was  ordered  to  be 
credited  on  the  note  executed  by  appellant  to 
Mrs.  Trone  and  assigned'  to  appellee.  In 
other  respects  appellant's  complaint  was  dis- 
missed for  want  of  equity.  The  court  also 
rendered  a  decree  in  favor  of  Mrs.  Trone 
against  Llnebarger  for  cancellation  of  her 
conveyance  to  the  latter  of  the  lot  in  Riviera 
which  he  received  as  compensation  for  nego- 
tiating the  exchange.  Mrs.  Myers  appealed 
from  so  much  of  the  decree  as  dismissed  her 
complaint  against  Llnebarger  and  the  latter 
appealed  from  the  decree  against  him  in  fa- 
vor of  Mrs.  Tr<me.  Those  appeals  were 
granted  by  the  chancery  court  at  the  time  of 
the  r^idition  of  the  decrees,  bnt  neither  of 
them  were  perfected.  >-A  few  days  before  the 
expiration  of  the  statutory  time  allowed  for 
obtaining  appeals  to  this  court  Mrs.  Myers 
lodged  a  transcript  here  and  was  allowed  an 
appeal  by  the  derk  of  this  court.  After  the 
expiration  of  the  statutory  time  for  original 
appeals  Llnebarger  prayed  a  cross-appeal, 
which  was  granted. 

[1]  The  chancery  court  in  its  decree  re- 
cited findings  to  the  effect  that  Llnebarger 
had  made  misrepresentations  to  Mrs.  Myers 
as  to  the  condition  of 'the  tract  of  land  she 
received  from  Mrs.  Trone  with  respect  to  the 
number  of  apple  trees  and  the  number  of 
acres  in  cultivation,  and  as  to  certain  fenc- 
ing and  other  matters  to  some  extent  materi- 
al, and  the  decree  also  recited  a  finding  that 
Mrs.  M^ers  did  not  rely  wholly  on  the  repre- 
sentations of  Llnebarger,  but  that  she  made 
a  separate'  investigation  of  the  property 
through  one  T.  J.  Kramer  and  relied  on  the 
facts  thus  ascertained  in  making  the  ex- 
change. 

Appellant  has  not  abstracted  the  testimo- 
ny, but  relies  for  a  reversal  of  the  judgment 
on  the  contention  that  there  should  have 
been  a:  decree  in  favor  of  appellant  on  the 
findings  of  the  court.  Appellee  has  abstract- 
ed the  testimony  deemed  to  be  material  to  his 


side  of  the  controversy,  and  it  appears  thert- 
from  that  the  representations  which  be  made 
to  appellant  were  upon  information  and  pur- 
ported to  be  such,  and  that  she  did  not  con- 
summate the  trade  on  the  faith  of  those  rep- 
resentations, but  made  investigation  through 
Mr.  Kramer,  With  whom  she  was  acquainted, 
and  that  she  relied  cm  Kramer's  judgment. 
In  the  state  of  the  record  presented  to  us 
we  must  presume  that  the  evidence  Is  suffi- 
cient to  sustain  the  findings  of  the  court  that 
appellant  pursued  an  Investigation  in  her 
own  way  and  relied  upon  that  and  not  upon 
the  representations  made  to  her  by  appellee. 
This  being  true,  she  is  not  entitled  to  recov- 
er damages.  In  order  to  establish  liability, 
either  by  way  of  rescission  of  a  contract  or 
recovery  of  damages.  It  must  appear  that  the 
representations  were  such  as  the  party  had  a 
right  to  rely  on  and  did  in  fact  rely  on. 
Brown  v.  Le  May,  101  Ark.  95, 141  S.  W.  759. 
This  disposes  of  th«  .co.nteution  of  appellant, 
and  the  decree  dismissing  her  complaint  will 
be  affirmed. 

[2,  S]  Appellee,  Llnebarger,  did  not  perfect 
his  original  appeal  against  Mrs.  Trone.  and 
the  cross-appeal  is  not  available  as  an  orig- 
inal appeal,  because  It  was  asked  for  and  al- 
lowed after  the  statutory  time  for  granting 
appeals.  A  cross-appeal  was  not  proper,  be: 
cause  the  controversy  between  Llnebarger 
ood  Mrs.  Troife  was  entirely  separate  and  the 
record  of  the  controversy  between  them  can- 
not be  brought  up  for  review  on  cross-appeal 
obtained  on  the  appeal  of  Mrs.  Myers.  tShap- 
ard  V.  Mixon,  122  Ark.  530,  184  S.  W.  399. 
The  statute  provides  for  "a  cross-appeal 
against  the  appellant,  or  any  coappellee." 
Kirby'8  Digest,  i  1225.  Mrs.  Trone  was  nei- 
ther the  appellant  nor  was  she  the  coappellee 
with  Llnebarger  on  the  appeal  of  Mrs.  My- 
ers. Unebarger's  cross-appeal  is  therefore 
dismissed. 


MURPHY  et  al.  v.  MURPHY.    (No.  49.) 

(Supreme  Court  of  Arkansas.    June  14,  1920.) 

I.  Wills  <S=>302 (6)— Holographic  will  held  es- 
tablished by  "unimpeachable  evidence"  of  re- 
quired number  of  disinterested  witnesses. 
In  proceedings  to  probate  tiolographic  will, 
evidence  of  seven  disinterested   witaessea  fa- 
miliar   with   decedent's   handwriting   tbat   will 
and  signature  thereto  were  in  decedent's  hand- 
writing licld  to  sustain  verdict'  for  proponent, 
such  evidence  being  "unimpcaciiable  evidence" 
within  Kirhy'e  Pig.  §  8012,  renuiring  such  evi- 
dence of  three  disinterested  witnesses  to  estab- 
lish such  a  will,  notwithstanding  contradictory 
evidence;    the  jury  by  Its  verdict  having  ex- 
pressed its  belief  in  such  witnesses. 

[E}d.  Note.— For  other  definitions,  see  Words 
nnd  Phrases,  Second  Series,  Unimpeachable 
Evidence.] 
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2.  Will*  «=>324( I)— Credibility  of  witness**  to 
will  held  for  Jury. 

In  proceedings  to  probate  holographic  will 
under  Kirby's  Dig.  {  8012,  reqairing  unim- 
peachable testimony  of  at  least  three  disinter- 
ested witnesses  to  handwriting  of  decedent, 
the  credibility  of  the  witnesses  was  for  the 
jury. 

3.  Appeal  and  error  «3>I00I(I)— Verdlot  *Hp- 
ported  by  sybstantlal  evtdenoe  not  dlstnrbed 
unlees  oontrary  to  physical  facts. 

Verdict  must  be  upheld  on  appeal  if  there 
is  any  eubstazitial  evidence  to  support  it,  but 
where  the  facta  are  undisputed  and  by  apply- 
ing to  them  the  well-known  laws  of  natnre  and 
the  physical  facts,  it  is  demonstrated  beyond 
controversy  that  the  verdict  is  based  upon  what 
is  untrue,  appellate  court  will  declare  as  a 
matter  of  law  that  the  evidence  is  not  legally 
sufficient  to  warrant  the  verdict. 

4.  Evidenc*  «=>6,  9— Appellate  eonrt  take*  no- 
tice of  law*  of  nature  and  phyole*. 

Appellate  courts  will  take  notice  of  the  un- 
questioned laws  of  nature,  of  mathematica,  of 
mechanics  and  of  physics. 

5.  Evidence  «=35l  I— Expert  witnesses  may  tes- 
tify as  to  genuineness  of  disputed  handwrit- 
ing. 

Expert  witnesses  may  be  introduced  to 
prove  the  genuineness  of  disputed  handwriting. 

6.  Will*  «s>302(6)--Test1niony'as  to  genulM. 
ness  of  purported  holographio  will  held  not 
contrary  to  physical  fact*. 

In  proceedings  to  probate  holograpliic  will, 
evidence  as  to  genuineness  of  will  held  not  con- 
trary to  physical  facts  or  opposed  to  any  un- 
questioned law  of  nature. 

7.  Wills  «=>386— V«rdlot  for  proponent,  *ap- 
ported  by  oobstantial  evidence,  not  dietnrbed. 

In  proceedings  to  probate  holographic  will 
involving  issue  as  to  genuineness  of  purported 
wiU,  verdict  for  proponent  will  not  be  disturbed 
on  appeal,  where  supported  by  substantial  evi- 
dence. 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty ;  Scott  Wood,  Judge. 

Proceedings  to  probate  will  by  Mrs.  Min- 
nie Murphy,  contested  by  M.  J.  Murphy  and 
others.  Judgment  for  proponent,  and  con- 
testants appeal.    Affirmed. 

On  June  IS,  1918,  P.  J.  Murphy,  a  resident 
of  Hot  Springs,  Ark.,  died  there,  leaving  sur- 
viving him  bis  widow,  Minnie  Murphy,  and 
some  collateral  heirs,  but  no  lineal  descend- 
ants. After  his  death  a  search  was  made  for 
a  will,  but  none  could  be  found.  In  the  lat- 
ter part  of  January,  1919,  Mrs.  Minnie  Mur- 
phy went  to  South  Dakota  on  business. 
While  ahe  was  there  in  February,  1919,  Anna 
Feeney,  her  sister,  had  occasion  to  examine 
a  trunk  containing  the  books  and  papers  of 
the  deceased,  and  found  the  following: 


"i  wont  My  wife  Mrs.  Minnie  Murphy  to  have 
all  My  real  eal  estate,  Money  and  personal 
property  which  t  own  or  interest  in  at  My 
Death.  P.  J.  Murphy." 

Mrs.  Minnie  Murphy  offered  this  writing  for 
probate  as  the  last  holographic  will  of  her  de- 
ceased husband.  It  was  first  presented  to  the 
clerk  of  the  probate  court  in  vacation,  and  live 
disinterested  witnesses  testified  that  they  had 
examined  the  writing  In  question,  and  that 
the  body  of  the  writing,  as  well  as  the  sig- 
nature thereto,  was  In  the  genuine  handwrit- 
ing of  P.  J.  Murphy,  deceased.  The  collateral 
heirs  of  P.  J.  Murphy,  deceased,  made  them- 
selves parties  to  the  proceeding,  and  contest- 
ed the  win.  The  probate  court  admitted  the 
instrument  to  probate  and  record  as  the  holo- 
graphic will  of  P.  J.  Murphy,  deceased. 

Appellants  appealed  to  the  circuit  court, 
where  a  trial  was  had  before  a  jury.  The 
Jury  returned  a  verdict  in  favor  of  appellee, 
and  from  the  judgment  rendered,  appellants 
have  duly  prosecuted  an  appeal  to  this  coort. 

R.  G.  Davles,  A.  B.  Belding,  and  U  E.  Saw- 
yer, all  of  Hot  Springs,  for  appellants. 
A.  J.  Murphy,  of  Hot  Springs,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
Subdivision  6  of  section  8012  of  Kirby's  Di- 
gest provides  that  where  the  entire  body  of 
the  will  and  the  si^iature  thereto  shall  be 
written  in  the  proper  handwriting  of  the  tes- 
tator, such  will  may  be  established  by  the  un- 
impeachable evidence  of  at  least  three  disin- 
terested witnesses  to  the  handwriting  and 
signature  of  such  testator. 

In  the  case  at  bar  the  proponent  introduced 
seven  disinterested  witnesses,  who  had  been 
closely  associated  with  P.  J.  Murphy,  deceas- 
ed, during  the  last  five  or  six  years  of  bia  llfe^ 
and  who  by  correspondence  and  by  examina- 
tion of  bis  baudwritiug  In  their  aodai  and 
business  intercourse  witli  bim  were  perfectly 
familiar  wftb  his  handwriting.  They  testified 
that  the  entire  body  of  the  will  and  the  signa- 
ture thereto  were  in  the  genuine  handwriting 
of  said  P.  J.  Murphy.-  Five  experienced  banlc 
olflciala,  who  qualified  as  experts  in  band- 
writing,  also  testified  that  they  had  made  a 
careful  comparison  of  the  purported  will  wltli 
other  writings  of  said  P.  J.  Murphy,  which 
were  admitted  to  be  genuine,  and  all  of  them 
stated  that  such  a  comparison  showed  the  en- 
tire body  of  the  purported  will  and  the  sig- 
nature thereto  to  be  in  the  genuine  handwrit- 
ing of  said  P.  J.  Murpby.  These  expert  wit- 
nesses were  examined  and  cross-examined  In 
detail  as  to  their  reasons  for  the  opinion  ttiat 
the  entire  l>ody  of  the  will  and  the  signature 
thereto  were  in  the  genuine  handwriting  of 
P.  J.  Murphy.  They  observed  the  peculiari- 
ties and  characteristics  of  bis  admittedly  gen- 
uine writings,  and  testified  that  it  was  their 
opinion,  from  a  comparison  of  these  writliigs 
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wich  the  purported  will,  that  the  entire  body 
of  the  will  and  the  signature  thereto  were  In 
the  genuine  handwriting  of  said  P.  J.  Mur- 
phy. 

On  the  other  hand,  witnesses  were  intro- 
duced by  the  contestants  who  testified  that 
tbey  were  perfectly  familiar  with  the  hand- 
writing of  P.  J.  Murphy,  and  It  was  their 
opinion  that  the  purported  will  was  a  for- 
gery. Expert  witnesses  were  also  Introduced 
by  the  contestants,  who  after  a  comparison  of 
the  purported  will  with  oOier  admittedly  gen- 
uine writings  of  said  P.  J.  Murphy  testified 
that  it  was  their  opinion  that  the  purported 
will  was  a  forgery.  They  called  attention  to 
the  spelling  and  also  the  characteristics  of 
the  genuine  handwriting  of  said  P.  J.  Murphy 
which  caused  them  to  believe  that  the  pur- 
ported will  was  a  forgery.  Tlie  purported 
will  and  the  admittedly  genuine  writings  of 
Bald  P.  J.  Murphy  were  also  submitted  to  the 
jury  fpr  thels  Inspection. 

It  is  first  contended  by  counsel  for  the  con- 
testants that  the  verdict  cannot  be  upheld  be- 
cause evidence  was  introduoed  by  them  tend- 
ing to  contradict  the  evidence  Introduced  by 
the  proponent  of  the  will,  and  that  on  this 
account  the  wUl  was  not  established  by  the 
unimpeachable  evidence  of  at  least  three  dis- 
'  Interested  witnesses  to  the  handwriting  and 
signature  of  the  testator,  as  required  by  sec- 
tion 8012  of  Klrby's  Digest  In  other  words, 
they  contend  that  the  evidence  of  the  propo- 
nent Is  not  unimpeachable  within  the  require- 
ments of  the  statute  where  there  was  any  ev- 
idence of  a  substantial  character  Introduced 
which  tended  to  contradict  it,  no  matter 
whether  such  evidence  was  Introduced  by  the 
proponent  of  the  will  or  by  the  contestants. 

We  cannot  agree  with  this  contention.  In 
Araidt  v.  Arendt,  80  Ark.  204,  96  S.  W.  982, 
the  court  held  that  by  "unimpeachable  wit- 
ness" is  meant  one  whom  the  Jury  find  to 
have  spoken  truthfully,  and  whose,  conclu- 
sion they  find  to  be  correct.  See,  also,  Mason 
V.  Bowen,  122  Ark.  411,  183  S.  W.  973,  Ann. 
Cas.  1017D,  713.' 

[1]  In  the  case  at  bar  seven  disinterested 
witnesses  testified  that  for  five  or  six  years 
prior  to  the  death  of  said  P.  J.  Murphy,  by 
reason  of  social  and  business  intercourse  with 
him,  they  were  perfectly  familiar  with  his 
handwriting,  and  that  the  entire  body  of  the 
purported  will  and  the  signature  thereto  were 
in  his  proper  handwriting.  They  testified  In 
detail  as  to  their  opportunities  for  knowing 
his  handwriting,  and  it  is  plain  that  their 
opportunities  for  knowing  his  handwriting 
were  such  as  to  qualify  them  to  testify  with 
regard  to  the  genuineness  of  the  purported 
will.  Their  testimony  was  consistent  in  it- 
self, and  the  witnesses  were  not  impeached, 
either  by  contradictory  statements  made  by 
themselves  or  by  the  testimony  of  other  wit- 
nesses introduced  for  that  purpose  in  the 
manner  provided  by  the  statute. 


[2]  It  is  true  that  the  contestants  Introduc- 
ed evidence  tending  to  contradict  their  testi- 
mony. The  contestants  opposed  the  probate 
of  the  will  on  the  ground  that  It  was  a  fraud 
and  a  forgery.  This  presented  an  issue  which 
must  be  determined  under  the  rules  of  evi- 
dence governing  all  contests  in  courts.  Under 
the  issue  presented  the  doors  of  Justice  are 
opened  for  the  introduction  of  all  legal  evi- 
dence relative  to  the  question.  So  the  contes- 
tants introduced  evidence  tending  to  show 
that  the  purported  will  was  a  forgery.  Oniis 
was  done  by  witnesses  who  testified  that  tbey 
knew  the  handwriting  of  said  P.  J.  Murphy. 
Expert  witnesses  were  introduced  by  both 
sides.  After  all,  the  credibility  of  the  wit- 
nesses was  a  question  for  the  Jury.  The  Jury 
has  said  by  its  verdict  that  it  believed  the 
witnesses  for  the  proponent  of  the  will. 
Therefore  the  Jury  has  foimd  that  the  seven 
witnesses  who  testified  that  the  entire  body 
of  the  will,  as  well  as  the  signature  thereto, 
was  in  the  proper  handwriting  of  said  P.  J. 
Murphy,  and  that  their  evidence  is  unim- 
peachable. 

[S,  4]  Again,  it  is  contended  by  coimsel  for 
the  contestants  that  the  verdict  of  the  Jury  is 
contrary  to  the  physical  tacta.  We  cannot 
agree  with  counsel  in  this  contention.  Under 
the  settled  rules  of  this  court  wo  must  up- 
hold a  verdict  on  appeal  if  there  is  any  sub- 
stantial evidence  to  support  It  Of  course, 
where  the  facts  are  undisputed,  and  by  apply- 
ing to  them  the  well-known  laws  of  nature 
and  the  physical  facts,  it  Is  demonstrated  be- 
yond controversy  that  the  verdict  is  based  up- 
on what  is  untrue,  and  cannot  be  true,  this 
court  will  declare  as  a  matter  of  law  that 
the  testimony  is  not  legally  sufilcient  to  war- 
rant the  verdict  St  U  S.  F.  R.  Co.  r.  Stew- 
art, 137  Ark.  6,  207  S.  W.  440.  The  reason 
for  the  rule  is  stated  in  St.  Louis  S.  W.  By. 
CkJ.  V.  EUenwood,  123  Ark.  428,  185  S.  W.  768, 
and  need  not  be  repeated  here.  The  court 
has  repeatedly  held  the  law  to  be  that,  U  aft- 
er consideration  of  all  the  evidence  the  trial 
court  is  of  the  opinion  tbat  the  verdict  of 
the  Jury  was  contrary  to  the  weight  of  the 
evidence,  it  is  the  duty  of  that  court  to  set 
aside  the  verdict.  Upon  appeal  we  must  up- 
bold  the  verdict  if  there  Is  any  substantial 
evidence  to  support  it.  As  said  In  that  case, 
appellate  courts  will  take  notice  of  the  un- 
questioned laws  of  nature,  of  mathematics,  of 
mechanics,  and  of  physics ;  and,  where  by  ap- 
plying such  laws  to  the  facts  it  is  demon- 
strated beyond  Controversy  that  the  verdict 
is  based  upon  what  is  untrue  and  what  can- 
not be  true,  this  court  will  declare,  as  a  mat- 
ter of  law  that  the  testimony  is  not  legally 
sufficient  to  warrant  the  verdict 

[t]  It  Is  well  settled  that  expert  witnesses 
may  be  introduced  to  prove  the  genuineness 
of  a  disputed  handwriting.  11  B.  C.  I/,  t  41, 
p.  620.  The  opinion  of  handwriting  experts 
may  be  of  great  assistance  to  the  Jury.   Their 
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experience  and  studies  have  so  qnalifled  them 
that  from  the  comparison  of  the  disputed 
■writing  wlUi  other  writings  admitted  to  be 
genuine  they  can  detect  peculiarities  In  the 
writing  Which  might  escape  the  observation 
of  those  less  experienced, 

[6,  7]  The  record  shows  that  the  deceased 
was  a  man  of  but  little  education,  and  that  he 
was  a  poor  speller.  The  purported  will  con- 
tains one  word  which  was  misspelled  and 
which  In  the  admittedly  genuine  writings  of 
the  deceased  was  never  misspelled.  The  per- 
sonal pronoun  "I"  is  a  small  letter  in  the  pur- 
ported will,  while  in  the  admittedly  genuine 
•writings  it  Is  always  a  capital  letter.  Other  pe- 
culiarities in  the  handwriting  and  spelling  of 
the  testator  are  pointed  out.  We  need  not 
go  into  details  about  these  matters,  however. 
While  they  are  strong  evidence  that  the  docu- 
ment is  not  genuine,  such  evidence  is  not 
eoncluslve.  It  cannot  be  said  that  the  testi- 
mony of  the  witnesses  for  the  proponoit  of 
the  will  Is  contradicted  by  physical  facts  or 
Is  opposed  to  any  unquestioned  law  of  nature. 
The  issue  to  be  determined  by  the  Jury  was 
the  genuineness  of  the  handwriting  of  P.  J. 
Murphy.  The  testimony  of  many  witnesses 
who  were  familiar  with  his  handwriting  was 
heard  by  the  Jury,  and  was  in  direct  conflict. 
The  testimony  of  the  experts  was  also  in  con- 
flict. The  jury  had  before  it  the  purported 
will  and  several  admittedly  genuine  writings 
of  P.  J.  Murphy  as  a  standard  of  compari- 
son. The  question  of  the  genuineness  of 
the  handwriting  depended  upon  the  truth  or 
falsity  of  the  testimony  of  the  witnesses. 
Their  testimony  related  to  matters  and  con- 
ditions which  might  or  might  not  be  true. 
The  testimony  of  none  of  the  witnesses  is  con- 
trary to  any  law  of  nature.  It  Is  beside  the 
question  that  the  evidence  Is  conflicting.  The 
Jury  passed  upon  the  credibility  of  the  wit- 
nesses, and  the  trial  court  did  likewise  in 
overruling  the  motion  for  a  new  trial.  There 
was  evidence  of  a  substantial  diaracter  to 
support  the  verdict,  and  to  hold  otherwise 
would  be  to  substitute  our  judgment  for  that 
of  the  Jury  and  of  the  trial  court.  Tbia,  im- 
der  the  settled  rules  of  this  court,  we  cannot 
do,  and  the  Judgment  must  be  attlrmed. 


KANSAS  CITY  SOUTHERN    RY.  CO.  V. 
SPARKS.    (Na.  9.) 

(Supreme  Court  of  Arkansas.     May  24,  1920. 
On  Behearing,  June  25,  1920.) 

I.  Appeal  and  error  «» 1 005 (2)— Verdict  sup- 
ported by  aubstaatial  evidence  not  distHrbed. 
Where  there  is  any  substantial  evidence  to 
support  a  verdict,  it  will  not  be  disturbed  on 
appeal,  the  trial  court  having  overruled  a  mo- 


tion for  new  trial  on  the  ground  of  Insnfficlencr 
of  the  evidence. 

2.  New  trial  <S=>72— Verdict  contrary  to  the 
weight  of  the  evldenoo  ehoald  be  set  aside.  , 

It  is  the  duty  of  the  trial  conrt  to  set  aside 
a  verdict  which  in  its  opinion  is  contrary  to 
the  weight  of  the  evidence. 

3.  Appeal  and  error  ®=>  1 005  (4)— Verdict  not 
disturbed  where  refusal  to  set  aside  as  coa- 
trary  to  evidence  not  arbitrary. 

A  verdict  will  not  be  disturbed  on  appeal 
as  contrary  to  the  weight  of  the  evidence,  where 
the  trial  court  refused  to  set  the  saoie  aside 
on  that  ground,  and  its  determination  did  not 
appear  to  be  arbitrary  or  capricious. 

4.  Master  and  servant  ®:=»279 (5)— Evidence 
held  to  show  negligence  on  part  of  track 
laborer's  foreman. 

In  an  action  by  track  laborer,  injured  when 
an  old  rail  which  was  being  loosened  fell  on  his 
foot,  evidence  of  the  negligence  of  the  master's 
foreman  held  suflicient  to  warrapt  the  jury  in 
finding  for  plaintiif. 

5.  Master  and  servant  «s>204(i)— Federal  Act 
did  not  elimlmte  defense  of  assnmption  of 
risks  In  oases  other  than  those  anttmerated. 

As  the  federal  Employers'  Liability  Act  (V. 

5.  Comp.  St.  §1  8657-8066)  eUminated  the  de- 
fense of  the  assumption  of  risk  in  particular 
cases,  such  defense  is  still  available  to  a  rail- 
road company. in  cases  other  than  those  enn- 
merated. 

6.  Master  and  servant  «=>288(  12)— Track  la- 
borer's assumption  of  risk  of  old  rail  turning 
over  held  for  Jury. 

While  a  servant  assumes  the  risk  of  all 
dangers  incident  to  the  employment,  as  weU  as 
those  which  he  must  observe  from  the  manner 
in  which  the  work  is  done,  a  track  laborer,  help- 
ing to  remove  old  rails,  does  not,  as  a  matter 
of  law,  assume  the  risk  of  injury  from  the  tam- 
ing over  of  a  rail  when  separated  from  the 
other  raiiSk 

7.  Negligence  ®3>I0I— Under  federal  act  con- 
tributory negligence  merely  dimlslshaa  recov- 
ery. 

Under  the  federal  Employers'  Liability  Act 
(U.  8.  Comp.  St.  §g  8657-8665),  contributory 
negligence  of  the  servant  merdy  diminishes  the 
recovery. 

8.  Appeal  and  error  «=>23l  (9)— Where  instrao- 
tions  Involved,  objection  should  point  ovt  par- 
ticular part  claimed  to  mislead. 

Where  the  instructions  which  were  lengthr 
were  somewhat  involved,  ga  objection  should 
point  out  the  particular  part  deemed  mislead- 
ing, and  a  mere  general  objection  will  not  sus- 
tain a  complaint  on  appeal  to  isolated  portions 
of  the  instructions  claimed  to  mislead. 

9.  Trial  «=>267(3)— Modtlleatlon  of  an  instmo- 
tlon  requested  by  the  master  held  proper. 

Where  a  track  lat>orer,  injured  when  an  old 
rail  which  was  being  removed  turned  over  on 
Us  foot,  asserted  that  the  foreman  struck  a 
cleaver,  used  to  separate  the  rail  from  the 
angle  bar,  and  the  defendant  asserted   the  la- 
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borer  Btruck  it,  insertion,  in  a  reqaeated  in- 
struction to  find  for  defendant  U  the  laborer 
himself  struck  the  cleaver,  of  the  word  "negll- 
gcntlj"  before  the  word  "struck"  was  proper; 
the  instruction  being  peremptory  in  its  nature. 

On  Rehearing. 

10.  Appeal  and  error  <g=>930(l)--EvMence  sup- 
porting verdict  should  be  considered  In  the 
light  most  favorable  to  the  successful  party. 

In  reviewing  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  verdict,  it  is  to 
be  considered  in  the  light  most  favorable  to 
the  successful  party. 

11.  Master  and  servant  <&=3288(l)— Track  la- 
borer's assumption  of  risk  betd  question  of 
fact 

In  an  action  founded  on  the  federal  Em- 
ployers' Liability  Act  (Comp.  St.  {{  8657-8665), 
by  a  track  laborer,  hurt  in  assisting  to  remove 
an  old  rail,  the  evidence  as  to  the  occurrence  of 
the  accident,  being  conflicting,  held  insufficient 
to  establish  as  a  matter  of  law  that  the  laborer 
assumed  the  risk. 

12.  Trial  €=>296(l  I)— Instructions  In  an  action 
under  federal  Employers'  Liability  Act  as  to 
damages  held  correct,  when  considered  to- 
gether. 

In  an  action  by  a  servant,  baaed  on  the 
federal  Employers'  Liability  Act  (Comp.  St.  |{ 
8C57-8665),  providing  that  contributory  negli- 
gence shall:  not  bar  recovery,  but  shall  diminish 
damages,  an  instruction  that,  if  the  servant  and 
master  were  both  guilty  of  negligence,  damages 
should  be  diminished  in  proportion  to  the 
amount  of  negligence  attributable  to  the  serv- 
ant as  the  proximate  cause  of  the  injury  heU 
to  state,  the  correct  rule,  and  to  be  sufficient 
when  read  with  preceding  instruction. 

Appeal  from  Circuit  Court,  Polk  County; 
Geo.  R.  Haynie,  Judge. 

Action  by  O.  C.  Sparks  against  the  Kansas 
City  Soutbem  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Aflirmed. 

C.  C.  Sparks  brought  this  suit  against  tbe 
'Kansas  City  Southern  Railway  Company 
and  Walker  D.  Hines,  Director  General  of 
Railroads,  under  the  federal  Employers' 
LlabiUty  Act  (U.  S.  Comp.  St.  i|  8657-«665), 
to  recover  for  personal  injuries  sustained  by 
bim  while  engaged  in  tbe  work  of- track  re- 
pairing. At  tbe  time  Sparks  was  Injured, 
with  other  servants  of  the  railroad  company, 
be  was  engaged  in  taking  up  old  rails  from 
tbe  track  and  laying  new  rails.  During  tbe 
progress  of  tbe  work  it  became  necessary  to 
make  a  connection  to  let  a  train  over.  Tbe 
rails  were  fastened  together  with  fishplates, 
or  angle  bars.  In  order  to  make  tbe  coimec- 
tlon  it  was  necessary  to  disconnect  tbe  old 
rails  and  to  connect  the  old  rail  with  tbe 
new  rail.  In  order  to  disconnect  tbe  old 
rails  they  cut  tbe  bolts  out  of  tbe  Joints 


where  they  were  fastened  with  the  angle 
bar. 

According  to  the  testimony  of  the  plaintiff. 
Sparks,  he  had  a  hammer,  and  J.  W.  Ross, 
the  foreman,  had  the  cleaver.  Ross  was 
holding  the  cleaver,  and  the  plaintiff  would 
hit  it  and  cut  tbe  nnts  off  of  the  bolts.  The 
plaintiff  then  knocked  the  bolts  out  of  tbe 
rail.  He  then  hit  the  angle  bar  two  or  tbreb 
times  with  the  hammer,  but  it  was  rusty  and 
would  not  come  loose.  Ross,  who  was  stand- 
ing on  tbe  outside  of  the  track,  then  took  the 
hammer  and  bit  the  outside  angle  bar  a  lick 
or  two,  and  It  then  became  loose.  The  cleav- 
er was  lying  there,  and  the  plaintiff  picked  it 
up.  He  put  the  cleaver  in  between  the  angle 
bar  and  tbe  rail  to  prize  the  angle  bar  loose. 
He  could  not  prize  It  loose.  Ross  then  struck 
the  cleaver  with  the  hammer.  This  knocked 
the  angle  bar  loose.  The  rati  then  rolled 
over,  striking  the  plaintiff's  left  ankle  and 
foot,  and  Injured  it  severely. 

According  to  tbe  testimony  of  J.  W.  Ross 
he  did  not  use  the  hammer.  He  was  holding 
tbe  cleaver,  and  the  plaintiff  was  striking 
with  the  hammer.  There  was  a  certain  place 
to  stand  where  there  was  no  danger  of  get- 
ting hurt.  He  had  Instructed  plaintiff  where 
to  stand  so  that  be  would  not  get  injured. 
The  plaintiff  did  not  stand  In  the  place  des- 
ignated. It  seemed  to  be  wrong  banded  for 
tbe  plaintiff,  and  he  shifted  bis  position.  If 
plaintiff  had  stood  where  tbe  witness  told 
him  to  stnnd,  the  angle  bar  would  not  have 
bit  him.  Other  facts  will  be  stated  or  re- 
ferred to  In  the  opinion. 

The  Jury  returned  a  verdict  for  the  plain- 
tiff, and  the  defendant  has  appealed. 

Jas.  B.  McDonough,  of  Ft  Smith,  for  ap- 
pellant. 
Norwood  Sc  Alley,  of  Mena,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1,  2]  It  Is  earnestly  Insisted  by  counsel  for 
tbe  defendant  that  tbe  Judgment  should  be 
reversed  because  the  verdict  of  the  Jury  is 
contrary  to  the  weight  of  the  evidence.  In 
making  this  contention  counsel  has  not  taken 
Into  consideration  tbe  distinction  between  the 
rules  which  govern  trial  courts  and  this 
court  with  respect  to  seKlng  aside  verdicts. 
It  is  tbe  duty  of  the  trial  court  to  set  aside 
a  verdict  which  it  is  of  the  opinion  Is  con- 
trary to  tbe  weight  of  the  evidence,  but  this 
court  has  repeatedly  held  that  where  tbe 
trial  court  has  overruled  a  motion  for  a  new 
trial  based  upon  the  insufficiency  of  tbe  evi- 
dence, and  where  there  Is  any  substantial 
evidence  to  support  it,  the  verdict  of  tbe 
trial  court  will  be  upheld  on  appeal.  St  L. 
S.  W.  Ry.  Ca  v.  EUcnwood,  123  Ark.  428, 186 
S.  W.  708. 

[3]  In  tbe  present  case  the  trial  court  over- 
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ruled  the  motion  for  a  new  trial,  and  bis  ml- 
ing  In  that  respect  was  tantamount  to  a 
finding  that  the  verdict  was  not  against  thp 
preponderance  of  the  evidence.  There  is 
nothing  to  Indicate  that  he  acted  arbitrarily 
In  making  such  finding,  and  no  remarks  of 
the  trial  court  appear  in  the  record  to  bring 
the  present  case  within  the  rule  announced 
in  Twist  V.  Mulllnlx,  126  Ark.  427,  90  S.  W. 
851,  as  insisted  by  counsel  for  the  defendant 

[4]  This  brings  us  to  a  consideration  of 
the  question  of  whether  there  was  any  evi- 
dence legally  sufficient  to  support  the  ver- 
dict According  to  the  testimony  of  the 
plaintiff,  he  was  holding  the  cleaver  between 
the  angle  bar  and  the  rail,  trying  to  pry  them 
apart,  when  the  defendant's  foreman  sudden- 
ly struck  the  cleaver  with  a  sledge  hammer, 
knocking  the  angle  bar  and  rail  apart  so  that 
the  rail  fell  on  his  foot  and  severely  injured 
him.  The  court  instructed  the  Jury  that  if  it 
should  find  from  a  preponderance  of  the  evi- 
dence that  the  cleaver  was  placed  at  the  end 
of  the  angle  bar,  and  that  the  foreman  negli- 
gently struck  the  cleaver  with  -  the  sledge 
luuumer,  thereby  Injuring  the  plaintiff,  and 
if  It  should  further  find-  that  the  plaintiff  at 
the  time  was  exercising  ordinary  care,  the 
verdict  should  be  for  the  plaintiff.  No  objec- 
tion is  made  to  this  instruction.  The  evidence, 
if  believed  by  the  Jury,  was  suflScient  to  war- 
rant the  Jury  In  finding  for  him,  but  It  Is 
earnestly  Insisted  that  the  court  should  have 
told  the  Jury,  as  a  matter  of  law,  that  the 
plaintiff  assumed  the  risk.  This  action  was 
brought  under  the  federal  Employers'  Lia- 
bility Act 

[6]  In  the  case  of  Seaboard  Air  Line  Rail- 
way V.  Horton,  233  U.  S.  492,  34  Sup.  Ct  635, 
68  L.  Ed.  1062,  L.  R.  A.  1015C,  1,  Ann.  Cas. 
1915B,  475,  the  court  held  that,  the  federal 
Employers'  Liability  Act  having  expressly 
eliminated  the  defense  of  assumption  of  risks 
in  certain  specified  cases,  the  intent  of  Ck>n- 
gress  Is  plain  that  In  all  other  cases  such  as- 
sumption shall  have  its  former  effect  as  a 
bar  to  an  action  by  the  injured  employe 

[I]  According  to  the  plaintiff's  testimony, 
the  foreman  suddenly  struck  the  cleaver 
with  the  sledge  hammer,  thereby  causing  the 
injury.  The  work  was  not  so  obviously 
dangerous  that  ^an 'ordinarily  prudent  person 
under  the  circumstances  would  not  have  en- 
gaged in  it.  The  servant  assumes  the  risks 
of  all  dangers  that  are  Incident  to  the  em- 
ployment, and  he  cannot  recover  for  Injuries 
which  result  to  him  therefrom.  He  also  as- 
sumes, the  risk  of  injury  from  the  manner  In 
which  he  knowingly  sees  and  observes  that 
the  work  is  being  done.  It  cannot  be  said, 
however,  that  under  the  undisputed  proof  as 
declared  by  the  record  plaintiff's  injury  re- 
sulted from  one  of  the  risks  Incident  to  his 
employment,  or  that  the  danger  was  so  ob- 
vious and  imminent  that  no  ordinarily  prudent 


person  onder  the  circumstances  would  have 
engaged  in  the  work. 

[J,  I]  It  Is  also  Insisted  that  the  conrt  err- 
ed in  giving  Instruction  No.  1.  It  is  as  fol- 
lows: 

"If  yoQ  find  in  this  case  that  the  foreman,  3. 
W.  RoHB,  placed  the  cleaver  in  the  crack  be- 
tween the  angle  bar  and  the  rail,  and  that  the 
plaintiff,  with  due  care  for  his  own  safety, 
struck  the  cleaver  with  a  hammer,  and  this  lick 
caused  the  rail  and  angle  bar  to  spring  loose 
and  injure  the  plaintiff,  if  you  so  find  from  the 
evidence,  and  yoa  further  find  from  the  evidence 
in  this  connection  that  the  foreman,  Ross,  in- 
structed or  directed  the  plaintiff  to  strike  the 
cleaver,  and  at  the  time  that  he,  Ross,  knew 
where  the  plaintiff  was  standing,  and  by  the  use 
of  ordinary  care  on  his  part  might  or  could 
have  known  that  the  plaintiff  was  standing  in 
a  place  of  danger,  then  it  was  the  dnty  of  the 
foreman  to  apprise  the  plaintiff  of  the  fact 
that  he  was  in  a  dangerous  place,  and  if  yoo 
find  he  failed  to  do  this,  but  directed  the  plain- 
tiff to  strike  the  cleaver,  and  the  plalntiif  did 
so,  and  was  not  negligent  in  obeying  said  in- 
strnctions,  and  you  find  this  act  of  the  said 
foreman  was  a  negligent  act  on  his  part,  and 
this  negligence  was  the  cause  of  the  Injury, 
then,  in  that  event,  if  you  so  find,  you  will  not 
diminish  the  amount  of  plaintiff's  recovery,  in 
case  he  does  recover,  on  account  of  the  fact 
that  he  struck  the  cleaver  and  that  this  lick 
caused  the  rail  to  spring  over  and  against  the 
plaintilf,  unless  you  further  find  that  the  fore- 
man and  plaintiff  were  both  negligent,  and  in 
that  event  you  will  diminish  plaintiff's  recovery 
of  dsmages  in  proportion  to  the  amount  of  his 
negligence,  in  case  you  find  damages  in  his 
favor." 

According  to  the  testimony  of  the  plain- 
tiff, the  foreman  struck  the  cleaver  at  the 
time  the  plaintiff  was  injured.  On  the  other 
hand,  according  to  the  testimony  of  the  fore- 
man, he  did  not  strike  the  cleaver  at  that 
time.  He  said  that  he  instructed  the  plain- 
tiff where  to  stand,  and  that  the  plaintiff 
was  using  the  hammer  at  the  time  be  was  in- 
jured. The  foreman  was  present  and  work- 
ing with  the  plaintiff.  He  knew  the  position 
the  plaintiff  assumed  in  doing  the  work.  It 
is  true  he  said  that  he  had  instructed  the 
plaintiff  where  to  stand  while  using  the  ham- 
mer. The  Jury  might  have  Inferred,  how- 
ever, from  the  foreman's  testimony  that  be 
knew  the  plaintiff  was  in  a  dangerous  place, 
and  that  he  again  apprised  him  of  his  danger 
In  using  the  hammer  at  the  place  where  be 
was  standing.  This  Instruction,  and  No.  2, 
immediately  following  it,  deals  with  the  ques- 
tion of  the  reduction  of  damages  under  the 
federal  Employers'  Liability  Act  Instruct 
tion  No.  2  is  as  follows: 

"Yon  are  instructed  that  if  you  find  by  a 
preponderance  of  the  evidence  that  the  plaintiff 
was  injured,  as  alleged,  while  in  such  employ 
of  the  defendant,  and  that  the  proximate  cause 
of  his  injury  was  the  negligence  of  the  de- 
fendant, or  its  employes,  at  the  time,  your  ver- 
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diet  win  be  for  the  plaintiff.  On  the  other  hand, 
if  yon  find  from  the  evidence  that  the  plaintiff 
and  defendant  were  both  negligent,  and  that 
the  negligence  of  both  the  plaintiff  and  defend- 
ant caused  the  injury,  you  will  diminish  the 
damages  found  in  favor  of  the  plaintiff  in  case 
yon  find  damages  in  his  favor,  in  proportion  to 
the  amount  of  negligence  you  find  attributable 
to  plaintiff  as  the  proximate  cause  of  the  in- 
jury." 

The  federal  statute  provides  that  the  fact 
that  the  employe  may  have  been  guHty  of 
contributory  negligence  shall  not  bar  a  re^ 
covery,  but  the  damages  shall  be  diminished 
by  a  Jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employe.  The 
Supreme  Court  of  the  United  States  has 
held  that  where  the  causal  negligence  Is  at- 
tributable partly  to  the  master  and  partly 
to  the  injured  servant,  the  latter  shalL  not 
recover  fuU  damages,  but  only  a  diminished 
sum  bearing  the  same  relation  to  the  full 
damages  that  the  negllgenSe  attributable  to 
the  master  bears  to  the  negUgepce  attributa- 
ble to  both;  the  purpose  being  to  exclude 
from  the  recovery  a  proportionate  part  of 
the  damages  corresponding  to  the  employees 
contribution  to  the  total  negligence.  Sea- 
board Air  Line  Railway  v.  Tllghman,  237 
U.  S.  499,  35  Sup.  Ct.  653,  59  L.  Ed.  1069. 
This  principle  was  given  by  the  trial  court, 
and  it  was  the  evident  puri)ose  to  advise  the 
Jury  as  prescribed  by  the  statute  in  their 
determinatloa  of  the  amount  of  damages. 
The  Instructions  complained  of  are  too  leng- 
tliy  and  are  somewhat  involved.  Counsel 
for  the  defendant  only  saved  a  general  ex- 
ception to  the  instructions.  If  he  had  any 
objection  to  a  particular  part  of  it  as  mis- 
leading, he  should  have  called  the  court's 
special  attention  to  that  part,  so  that  the 
court  might  modify  or  explain  the  words 
used.  Not  having  done  so,  he  is  not  now  in 
an  attitude  to  complain. 

[9]  Counsel  for  the  defendant  also  asks 
for  a  reversal  of  the  Judgment  because  the 
court  modified  instruction  No.  2  asked  by 
It  by  adding  the  word  "negligently"  between 
the  words,  "himself  and  strike  the  cleaver." 
The  Instruction  as  asked  by  the  defendant 
is  as  follows: 

"Plaintiff  alleges  in  the  first  paragraph  of  his 
complaint  that  he  was  in  the  employ  of  the 
Director  General  of  Railroads  on  the  17th  day 
of  February,  1919,  and  was  working  in  an 
extra  gang  and  was  at  the  time  engaged  in  re- 
moving the  steel  taUs,  which  steel  rails  were 
to  be  replaced  with  new  steel  rails.  He  further 
alleges  that  while  engaged  in  this  service  under 
the  instructions  of  the  foreman  in  charge  of  the 
work  he  received  great  and  permanent  injuries 
because  of  the  negligence  of  the  foreman.  He 
alleges  that  he  had  placed  an  iron  cleaver  at  the 
end  of  an  angle  bar,  and  that  J.  W.  Ross,  fore- 
man of  the  gang,  struck  the  cleaver  with  a 
•ledge  hammer,  and  thereby  caused  the  injury 
tfi  the  plaintiff.    If  the  jury  find  from  the  evi- 


dence that  the  plaintiff  himself  .stmck  the  cleav- 
er, and  that 'the  foreman  did  not  strike  the 
deaver,  the  jury  will  find  for  the  defendant" 

The  court  was  right  In  inserting  the  word 
"negligently."  The  instructicm  as  asked  by 
the  defendant  was  peremptory  In  its  nature, 
and  exempted  the  defendant  from  liability 
if  the  plaintiff  himself  struck  the  cleaver, 
regardless  of  whether  his  act  in  so  doing  was 
negligent  or  not.  Other  instructions  asked 
by  the  defendant  bear  this  same  vice,  and,  if 
given,  would  have  been.  In  effect,  a  peremp- 
tory instruction  to  find  for  the  defendant. 
Therefore  the  court  did  not  err  in  refusing 
to  give  them. 

We  find  no  prejudicial  error  in  the  record, 
and  the  Judgment  will  be  affirmed. 

On  Rehearing. 

[10]  It  la  earnestly  insisted  by  counsel 
for  appellant  that  the  court  erred  In  not 
holding  as  a  matter  of,  law  that  appellee 
ajssumed  the  risk,  and  in  support  of  Ills  con- 
tention states  that  the  court  has  misunder- 
stood the  facta.  It  is  well  settled  that,  in 
testing  the  sufficiency  of  the  evidence  to 
support  the  verdict,  the  court  must  view  the 
facts  In  the  light  most  favorable  to  appel- 
lee. 

[11]  Counsel  for  appellant.  In  making  his 
contention  that  the  court  misunderstood  the 
facts,  only  takes  into  c<msideratlon  the  evi- 
dence adduced  in  behalf  of  appellant.  He 
does  not  take  into  consideration  at  all  the 
fact  that  appellee's  own  testimony  flatly 
contradicts  the  testimony  of  the  witnesses 
for  apj>ellant.  It  will  be  remembered  that 
appellant's  for«nan  testified  that  he  did  not 
strike  the  cleaver  at  all  at  the  time  appellee 
was  injured.  He  says  that  he  was  holding 
the  cleaver,  and  that  appellee  was  striking 
with  the  hammer;  that  he  told  appellee 
where  to  stand,  in  order  to  keep  from  be- 
ing hurt  in  the  event  the  rail  flew  t>ack  after 
the  angle  bar  was.  removed  from  it;  that 
the  appellee  was  hurt  by  reason  of  quickly 
stepping  from  a  place  of  safety  to  a  place 
of  danger,  before  be  could  be  notified  not 
to  do  this  by  the  foreman. 

On  the  other  hand,  this  testimony  of  the 
foreman  and  that  of  other  witnesses  who 
corroborated  his  testimony  is  flatly  contra- 
dicted by  the  testimony  of  appellee  himself. 
It  will  be  remembered  that  the  foreman  and 
his  crew  were  engaged  in  removing  an  old 
rail  from  the  track  at  the  time  appellee  was 
injured.  We  quote  frcmi  the  record  of  ap- 
pellee's testimony  the  following : 

"Q.  Now,  what  were  yon  dotng  to  the  rail? 
A.  Disconnecting  it  at  the  joint. 

""Q.  Now,  go  ahead  in  your  own  way  and 
explain  to  the  jury  how  you  did  that.  A.  I 
had  the  hammer  at  the  time,  and  Mr.  Ross  had 
the  cleaver,  and  he  was  holding  it,  and  cut 
the  nuts  off  of  the  bolts.    I  just  knocked  the 
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bolts  out  of  th«  rail  that  was  holding  the  angle 
bars.  I  hit  the  angle  bar  two  or  three  times 
with  the  hammer,  and  it  wouldn't  come  loose. 
Mr.  Koss  says,  'I>et  me  have  the  hammer.'  He 
was  standing  on  the  outside  ot  the  track.  Aft- 
er I  struclc  two  or  three  licks  with  the  hammer 
myself,  then  I  gare  him  the  hammer,  and  be 
bit  the  outside  angle  bar  a  lick  or  two,  and  it 
came  loose.  The  cleaver  was  lying  there,  and 
I  picked  it  up,  and,  like  the  rail  was  there,  I 
was  standing  sort  of  in  here,  and  they  were 
connected  there,  and  this  inside  angle  bar  was 
still  fastened.  The  cleaver  was  lying  there, 
and  I  picked  it  up  and  twisted  it,  and  I  jumped 
back  in  there,  and  as  I  did  that  Mr.  Ross  raised 
the  hammer  and  hit  the  cleaver. 

"Q.  What  happened  then?  A.  The  rail 
sprung  the  angle  bar  out,  and  the  rail  caught 
me  just  a  little  above  the  aokle." 

Continuing,  appellee  stated  that  the  angle 
bar  was  between  28  and  36  Inches  long, 
and  that  there  would  be  half  of  that  distance 
projecting  beyond  the  end  of  the  rail;  that 
the  angle  bar  attached  to  the  rail  was  what 
struck  his  leg,  and  that  be  did  not  know 
that  the  angle  bar  was  fastened  to  the  rail. 
Continuing,  appellee  said: 

"I  picked  up  the  cleaver,  and,  using  it  myself, 
I  struck  that  way  in  between  the  angle  bar 
and  flange  of  the  rail.  I  twisted  it,  and  the 
cleaver  jumped  out,  and  then  I  stuck  it  back  in 
there  again  at  the  same  place,  and  at  the  time 
I  done  that  Mr.  Ross  was  standing  outside  the 
rail  with  the  hammer  in  bis  hand,  and  he  raised 
the  hammer  and  struck  the  cleaver  on  the  head, 
and  drove  it  in  between  the  angle  bar  and  flange 
of  the  rail.  That  sprung  the  angle  bar  out  from 
the  rail,  and  then  the  rail  jumped  across  and 
caught  me. 

"Q.  When  you  were  working  with  the  cleaver 
in  the  crack  there  yourself,  was  you  trying  to 
ease  it  loose,  or  get  it  loose,  without  a  sudden 
lick  that  would  spring  it?  A.  That  couldn't 
hardly  be,  only  I  stuck  the  cleaver  in  there, 
with  the  intention,  after  I  got  it  in  there  and 
sprung  it  out,  the, angle  bar  would  come  out, 
and  it  would  leave  the  rail  loose. 

"Q.  You  thought  it  would  drop  loose  from 
both  rails,  did  you?  A.  I  had  an  idea  it  would. 
I  didn't  know  it  was  fastened  on  the  other  end 
of  ttie  rail. 

"Q.  Ton  didn't  know  it  was  fastened  to  the 
rail  that  did  spring  over?    A.  No,  sir;  I  did  not. 

"Q.  I  will  ask  you,  when  the  lick  was  struck, 
if  it  sprang  over  suddenly  before  you  could  get 
away  from  it?    A.  It  did." 

The  witness  described  the  cleaver  as  a 
tool  with  a  handle  In  it;  one  end  is  broad 
like  a  chisel,  and  the  other  is  blunt  like  a 
hammer.  The  cleaver  proper  was  something 
like  6  or  8  Inches  long,  and  the  handle  was 
about  2  feet  long.  The  sledge  hammer  that 
was  used  In  striking  the  cleaver  weighed  at 
least  12  pounds.  Again  appellee  stated  tiiat 
he  was  working  on  the  Inside  of  the  rail,  and 
the  foreman  on  the  outside,  at  the  time  he 
was  Injured.  He  said  that  he  was  trying  to 
prize  the  angle  bar  loose  with  the  cleaver 
at  the  time  he  was  injured,  and  did  not 


know  that  the  foreman  was  going  to  hit 
the  cleaver ;  that  he  was  beyond  the  reach  ot 
the  rail,  and  the  angle  bar  stuck  out  far 
enough  to  hit  him  when  the  rail  flew  back ; 
that  be  did  not  know  that  He  expected 
the  angle  bar  to  drop  down  when  he  prized 
It  loose  from  the  rail,  and  did  not  know  that 
the  foreman  was  going  to  strike  the  cleaver 
until  after  he  had  done  so.  Thus  it  will 
be  seen  that  appellee's  testimony  la  In  Ir- 
reconcilable conflict  with  the  testimony  of 
tlie  witnesses  for  appellant 

According  to  the  testimony  of  appellee,  he 
thought  he  could  prize  the  angle  bar  louse 
from  the  rail  with  the  cleaver  or  chisel,  and 
when  he  had  done  so  the  angle  bar  would 
drop  down  to  the  ground.  He  stood  in  a 
position  where  he  would  be  out  of  the  reach 
of  the  rail  Itself  when  it  sprung  back.  He 
did  not  know  that  tlie  foreman  was  going  to 
strike  the  cleaver  with  the  sledge  hammer. 
The  foreman  struck  -the  cleaver  suddenly 
with  the  sledge  hammer,  and  thereby  caused 
one  end  of  the  angle  bar  to  become  loose. 
The  other  end  adhered  to  the  rail,  striking 
appellee  on  the  ankle  before  he  could  get 
out  of  the  reach  of  the  angle  bar.  "nie  act  of 
tlio  foreman  In  striking  the  deaver  suddenly 
with  the  sledge  hammer,  without  warning 
to  appellee,  was  the  proximate  cause  of 
the  Injury.  Therefore  appellee's  own  testi- 
mony made  a  case  for  the  Jury,  and  the  court 
did  not  err  in  submitting  the  question  of 
assumption  of  risk  to  the  jury.  In  this  view 
of  the  matter  it  Is  not  necessary  to  set  out 
in  detail  the  testimony  of  appellant;  for 
it  Is  readily  apparent  that  the  witnesses  for 
appellant  were  contradicted  by  the  testimony 
of  appellee  himself. 

Again  counsel  criticizes  the  opinion  of  the 
court  for  saying  in  the  original  opinion  that 
no  objection  was  made  to  the  instruction  of 
the  trial  court  on  the  question  of  negligence. 
Counsel  points  out  that  he  made  objections 
to  the  action  of  the  trial  court  In  giving 
It.  What  the  court  meant  to  say  was  that 
counsel  did  not  argue  In  hla  brief  that  the 
instruction  oa  the  question  of  negligence  was 
erroneous.  We  do  not  understand  counsel 
to  contend  that  the  instruction  given  by  the 
court  on  the  question  of  negligence  was  er- 
roneous. It  Is  perfectly  ai^arent,  however, 
that,  if  there  is  testimony  sufficient  to  war^ 
rant  the  submission  of  the  question  to  the 
Jury, -there  is  no  error  in  the  form  of  the 
Instruction.  It  plainly  submits  to  the  jury 
appellee's  theory  of  tile  case,  and  makes  the 
negligence  of  appellant  depend  upon  the 
truth  of  appellee's  testimony. 

Again  counsel  criticizes  the  opinion  ol 
the  court  with  regard  to  the  Instructions  giv- 
ea  on  the  measure  of  damages.  Counsel  In- 
sist that  the  court  erred  in  saying  that  he 
did  not  make  specific,  objections  to  these  in- 
structions. If  it  be  assumed  that  bis  ob- 
jections to  the  instmctions  amounted  to  a 
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specific  objection  to  tbem,  Btill  we  do  not 
think  that  tbe  action  of  the  court  la  giving 
the  instructions  was  reversible  error. 
[12]  The  federal  statute  la  that — 

"Tbe  fact  that  the  employ^  may  have  been 
guilty  of  contributory  negligence  sliall  not  bar 
a  recovery,  but  the  damages  shall  be  diminished 
by  tbe  jury  in  proportion  to  tbe  amount  of  neg- 
ligence attributable  to  such  employ^." 

The  two  instructions  on  the  measure  of 
damages  set  out  in  our  original  opinion 
should  be  read  together.  In  the  latter  part 
of  Instruction  2,  the  court  told  the  jury 
that,  if  it  should  find  from  the  evidence  that 
the  plaintiff  and  defendant  were  both  guilty 
of  negligence  which  caused  the  Injury,  tbe 
damages  found  in  favor  of  the  plaintiff 
should  be  diminished  in  proportion  to  the 
amount  of  negligence  attributable  to  the 
plaintiff  as  the  proximate  cause  of  the  in- 
Jury.  The  idea  meant  to  be  conveyed  was 
that,  if  the  plaintiff  had  contributed  to  bis 
own  injury  by  his  own  negligence,  the  dimi- 
nution in  the  damages  should  be  in  propor- 
tion to  the  amount  of  his  negligence.  We 
think  the  court  had  reference  to  tbe  rule 
of  proportion  specified  In  the  statute,  and 
that  tbe  instructions,  when  read  together, 
gave  the  Jury  the  correct  principle  of  law 
with  reference  to  tbe  exoneration  of  tbe 
carrier,  and  made  it  liable  only  for  a  pro- 
portionate part  of  the  damages  corresponding 
to  tbe  amount  of  the  negligence  attributable 
to  the  employe.  Norfolk  &  Western  Ry.  Co. 
V.  Earnest,  229  U.  S.  114,  33  Sup.  Ct.  654, 
57  L.  Ed.  1096,  Ann.  Gas.  19140, 172.  There- 
fore there  was  no  prejudicial  error  in  giv- 
ing tlie  instruction. 

We  have  examined  the  record  and  And 
no  prejudicial  error  In  it.  Therefore  the  mo- 
tion for  rehearing  will  be  denied. 


SOVEREIGN    CAMP    WOODMEN    OF    THE 
WORLD  V.  ARTHUR.    (No.  405.) 

(Supreme  Court  of  Arkansas.    May  17,  1020. 
.On  Rebearhig,  June  21,  1920.) 

I.  Inaurance  «S97S6(I)— Coastitution   of   fra- 
ternal benaflt  association  suspending  member 
for  engaging   In   ha2ardous   occupation   self- 
executing. 
Provision  of  constitution  of  fraternal  ben- 
efit association,  made  part  of  benefit  certificate, 
that  if  a  member  engages  in  a  hazardous  oc- 
cupation without  notifying  tbe  clerk  and  paying 
increased  dues  be  "shall  stand  suspended  and 
liis  benefit  certificate  be  null  and  void,"  is  self- 
executing. 

Z  Inssrance  €=9755(1)— Member  of  fraternal 
aasodatien  engaging  In  hazardous  oceupation 
held  not  In  good  standing. 
A  member  of  a  fraternal  benefit  associa- 
tion, being  by  provision  of  its  constitution  sus- 


pended and  bis  benefit  certificate  null  and  void 
because  .of  bis  engaging  in  a  hazardous  occu- 
pation without  notice  to  tbe  clerk  and  without 
payment  of  increased  dues,  was  not  a  member 
in  good  standing  at  the  time  of  bis  death,  and 
hia  certificate  had  not  been  in  force  for  five 
consecutive  years  immediately  preceding  his 
death,  within  the  incontestability  clause. 

On  Rehearing, 

3.  Insurance  (g=»748— A  "mine"-  within  asso- 
ciation's constitution  declaring  hazardous  oc- 
oupatlons,  held  not  an  open  working. 

Within  fraternal  benefit  association's  con- 
stitution declaring  engaged  in  hazardous  oc- 
cupations, requiring  payment  of  increased  as- 
sessments, structural  iron  workers,  circus  rid- 
ers, trapeze  performers,  those  engaged  in  tbe 
actual  operation  of  railway  trains,  employes 
in  electric  current  generating  plants,  enlisted 
men  in  the  army  and  navy,  and  "those  employed' 
in  mines,"  "mine"  is  used  in  its  primary  and  re- 
stricted sense  of  an  underground  excavation  for 
getting  out  minerals,  and  does  not  include  open 
workings,  like  a  bauxite  mine,  operation  of 
which  is  like  quarrying  stone  found  just  be- 
neath tbe  surface. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  B^ret  and  Second  Series,  Mine.] 

Smith,  X,  dissenting. 

Appeal  from  Circuit  Court,  EViulkner  Coun- 
ty ;   George  W.  Clark,  Judge. 

Action  by  Harriet  A.  Arthur  against  the 
Sovereign  Camp  Woodmen  of  the  World. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Harriet  A.  Arthur  sued  the  Sovereign  Camp 
Woodmen  of  the  World  to  recover  the  sum  of 
$1,000,  the  amount  of  a  benefit  certificate  is- 
sued upon  the  life  of  her  son.  Tbe  certificate 
was  issued  to  Joe  B.  Arthur  on  tbe  1st  day 
of  April,  1913,  and  bis  mother,  Harriet  A. 
Arthur,  was  named  as  the  beneficiary  in  the 
policy.  Joe  B.  Arthur  died  from  a  gninsbot 
wound  inflicted  by  C.  T.^  Herrlck  about  the 
1st  of  December,'  1918.  'At  the  time  Joe  U. 
Arthur  was  working  in  the  bauxite  mines 
near  Bauxite,  Ark.,  and  had  been  working 
there  six  or  seven  months. 

W.  A.  ICinaer  was  a  foreman  of  the  mines. 
According  to  his  testimony,  from  about  July 
15,  1918,  untU  the  time  of  his  death,  Joe  B. 
Arthur  worked  under  him.  He  was  asked 
bow  long  Joe  B.  Arthur  bad  worked  in  tbe 
mine  and  to  state  fully  what  work  Arthur 
bad  been  doing.    His  answer  is  as  follows : 

"I  have  no  idea  how  long  he  was  here,  but 
think  it  must  have  been  six  or  seven  months. 
He  worked  in  the  open  mines.  His  work  caused 
him  to  be  near  and  pass  by  where  dynamite 
was  being  used,  but  when  blasting  was  done 
signals  were  given  so  that  everybody  could 
get  out  of  the  way.  He  was  working  in  open 
cut  when  banks  were  blasted  down.  Some  one 
signals  and  all  men  leave.  He  was  just  simply 
mining  and  ditching  is  all  he  ever  done  for  me. 
This  work  did  not  include  driving  and  handling 
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of  teams,  placing  of  railroad  ties  and  tracks, 
but  only  what  we  call  'ditching,'  which  means 
that  we  were  digging  ditches  for  the  drainage 
of  water  to  pass  out  of  mine." 

Continuing,  we  quote  from  the  transcript 
the  following  from  the  deposition  of  W.  A. 
Kluser: 

"Q.  State,  if  yon  know,  in  what  business  the 
said  Joe  B.  Arthur  was  engaged  at  the  time 
he  was  killed,  and  also  state  how  long  previous 
to  the  time  be  was  killed,  to  your  knowledge 
he  had  been  engaged  in  said  business.  A.  Ue 
was  engaged  in  ditching  up  to  the  time  of  his 
death  and  iiad  been  ditching  for  a  week  or  ten 
days.  Before  this  time  he  was  working  in  the 
mines." 

Another  witness  testified  that  Joe  B.  Ar- 
thur did  not  work  in  an  underground  mine, 
but  was  engaged  in  loading  cars  with  bauxite 
by -using  a  pick  and  shovel,  and  tliat  his  work 
was  on  top  of  the  ground. 

On  cross-examination  he  testified  that  they 
first  blow  the  ore  up  with  dynamite  to  loosen 
it  and  then  load  it  in  the  cars.  They  dig 
down  in  the  ground  10  or  15  feet  in  places. 
When  a  pit  is  dug  they  blast  the  ore  out  and 
load  it  in  the  cars.  He  further  stated  that 
Arthur  dug  up  some  of  the  ore,  and  that 
some  of  it  be  Just  shoveled  Into  the  cars; 
that  the  usual  way  was  to  loosen  up  the  ore 
by  blasting,  and  then  to  shovel  It  in  the  cars 
which  were  on  the  track  which  had  l>ecn 
laid  in  the  pit. 

The  benefit  certificate  provided  that  the 
constitution  of  the  order  should  be  a  part  of 
it.  Section  42  of  the  constitution  provides 
that  persons  engaged  in  certain  classes  of 
business  or  employment  shall  not  be  admitted 
to  membership  in  the  order.  Section  43  pro- 
vides what  occupations  shall  be  admitted 
hazardous,  and  so  much  thereof  as  is  neces- 
sary to  the  issue  raised  by  the  appeal  reads 
as  follows: 

"Sec.  43.  Persons  engaged  in  the  following 
occupations,  to  wit: 

"(a)  Structural  Iron  workers,  circus  riders 
and  trapeze  performers,  conductors  and  brake* 
men  on  railway  freight  trains,  locomotive  en- 
gineers and  firemen,  switchmen,  hostlers,  and 
other  similar  railway  or  steamship  employes, 
excepting  agents,  office  men  and  those  engaged 
in  employment  LOt  more  hazardous;  those  em- 
ployed in  mines  not  otherwise  prohibited;  sail- 
ors on  seas,  electric  linemen,  employes'  in  elec- 
tric current  generating  plants  and  enlisted 
men  in  the  army  and  navy  during  war,  may  be 
admitted  to  membership  if  accepted  by  the  sov- 
ereign pliysidan,  but  their  certiiicate  shall  not 
exceed  two  thousand  dollars  each,  and  their 
rate  of  assessment  shall  be  three  doUars  and 
sixty  cents  per  annum  for  each-  one  thousand 
dollars  of  their  beneficiary  certificate  in  addition 
to  the  regular  rate  while  so  engaged  in  such 
hazardous  occupations. 

"(b)  If  a  member  engage  in  any  of  the  oc- 
cupations or  business  mentioned  in  this  section 
be  shall  within  thirty  days  notify  the  clerk  of 
his  camp  of   such  change  of  occupation,  and 


while  80  engaged  in  such  occupation  shall  pay 
on  each  monthly  installment  of  assessment 
thirty  cents  for  each  one  thousand  dollars  of 
his  beneficiary  certificate  in  addition  to  the  reg- 
ular rate.  Any  such  member  failing  to  notify 
the  clerk  and  to  make  such  payments  as  above 
provided  shall  stand  suspended  and  his  bene- 
ficiary certificate  be  null  and  void." 

Section  68  Is  the  Incontestability  clause, 
and  reads  as  follows: 

"When  a  beneficiary  certificate  has  I>een  in 
force  for  five  consecutive  years  immediately 
preceding  the  death,  wliile  in  good  standing,  of 
the  member  holding  the  same,  the  payment 
thereof  shall  not  be  contested  on  any  ground 
other  than  that  his  death  was  intentionally 
caused  by  the  beneficiary  or  beneficiaries,  or  by 
the  hands  of  justice,  or  from  the  direct  result 
of  drinking  intoxicating  liquors,  or  from  the  use 
of  opiates,  cocaine,  chloral  or  other  narcotic  or 
poison,  or  shall  die  while  engaged  in  war  ex- 
cept in  defense  of  the  United  States  of  America 
or  engaged  in  a  hazardous  or  prbtubited  occn- 
pation." 

It  appears  from  the  record  that  the  In- 
sured had  paid  his  regular  dues,  but  that  be 
did  not  pay  the  additional  amount  required 
by  section  43  of  the  constitution,  and  did  not 
notify  the  company  of  his  change  of  occupa- 
tion, or  that  be  was  working  &t  a  bauxite 
mine.  The  company  did  not  have  any  luiowl- 
edge  that  he  was  working  at  a  bauxite  mine 
until  after  his  death. 

The  above  case  was  tried  before  toe  court 
sitting  as  a  Jury,  and  the  courC  found  In  fiivor 
of  the  plaintiff. 

From  the  Judgment  rendered  the  defend- 
ant bos  duly  prosecuted  an  appeal  to  this 
court. 

T.  E.  Helm  and  Gardner  K.  Oliphbit,  both 
of  Little  Rode,  for  appellabt 
R.  W.  Robins,  of  Conway,  for  appellee. 

HART,  J.  (after  stating  the  f&cts  as 
above).  It  Is  first  sought  to  uphold  the  Judg- 
ment on  the  ground  that  the  Insured  was  not 
employed  in  a  mine  at  the  time  of  his  death, 
and  that  bis  policy  was  not  forfeited  under 
section  43  of  the  constitution,  which  Is  copied 
in  the  statement  of  facts.  We  cannot  agree 
with  counsel  in  this  conteuticm.  The  foreman 
under  whom  the  insured  worked  stated  in 
positive  terras  that  he  was  engaged  in  ditoh- 
ing  for  a  week  or  ten  days  tiefore  he  was 
killed,  and  that  before  this  time  he  was  work- 
ing in  the  mines.  According  to  bis  testimony, 
they  were  digging  ditches  for  the  drainage 
of  water  to  pass  out  of  the  mines. 

Another  witness  testified  that  the  Insured 
bad  been  engaged  in  diggmg  and  loading  ore 
in  cars;  that  the  bauxite  ore  was  first  loos- 
ened by  blasting,  and  was  then  loaded  Into 
the  cars  by  the  Insured  and  other  persons.  In 
this  way  a  pit  between  10  and  15  feet  deep 
was  dug  in  the  ground.  A  track  was  laid 
down  in  It,  and  the  Insured  and  others  would 
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load  the  ore  into  the  cars  on  the  track.  The 
cars  would  then  be  drawn  out  of  the  pit 
When  the  blasts  were  made  the  workmen 
would  be  notified  so  that  they  could  get  out 
of  the  way.  It  is  true  the  mines  were  not 
under  the  ground  but  the  undisputed  testi- 
mony shows  that  the  Insured  was  engaged  In 
working  In  the  mines.  A  part  of  his  duties 
was  to  load  the  ore  in  the  cars  after  it  had 
been  loosened  by  blasting,  so  that  it  could  be 
handled  with  a  shovel.  As  they  proceeded 
with  this  work  they  would  dig  down  deeper 
and  deeper  into  the  ground,  so  that  the  pit 
was  from  ten  to  fifteen  feet  deep.  Another 
part  of  the  insured's  duty  was  to  help  dig 
ditches  for  the  purpose  of  draining  the 
mines.  There  is  no  contradiction  to  this  tes- 
timony, and  it  constituted  working  In  the 
mine,  just  as  much  as  was  the'  work  of  the 
employe  who  did  the  blasting. 

[1]  It  is  contended  that  the  work  was  not 
particularly  dangerous,  and  that  there  was 
no  reason  to  increase  the  dues  of  the  insured 
for  engaging  in  that  kind  of  occupation.  Be 
that  as  it  may,  the  parties  had  the  right  to 
contract  with  each  other  and  designate  work- 
ing in  mines  as  a  hazardous  occupation, 
which  required  notice  to  the  company  and 
an  Increased  payment  of  dues.  The  contract 
does  not  restrict  the  clause  in  question  to 
those  engaged  in  underground  mining.  The 
language  used  is,  "those  employed  in  mines, 
not  otherwise  prohibited,"  etc  Clause  (b)  of 
the  section  provides  that,  if  the  member  en- 
gages in  any  of  the  occupatlcms  mentioned  in 
clause  (a)  Of  the  section,  he  shall  within 
tlilrty  days  notify  the  clerk  of  his  camp  of 
his  change  of  occupation,  and  shall  pay  on 
each  monthly  installment  of  assessments  30 
cents  of  each  thousand  dollars  of  his  bene- 
ficiary certificate  in  addition  to  the  regular 
rate.  It  further  provides  that  any  member 
falling  to  notify  the  clerk  and  to  make  the 
payment  as  provided  shaU  stand  suspended 
and  bis  beneficiary  certificate  shall  be  null 
and  void,  ^nius  it  will  be  seen  that  the  sec- 
tion of  the  constitution  is  self-executing.  It 
provides  in  specific  terms  that  if  the  mem- 
ber does  not  comply  with  the  provisions  of 
the  section  that  he  shall  be  suspended,  and 
that  his  benefit  certificate  shall  be  nuU  and 
void. 

As  we  have  already  seen,  the  insured  was 
engaged  In  working  In  the  bauxite  mine  at 
the  time  he  was  killed  by  Herrick,  and  he 
had  not  complied  with  the  provisions  of  the 
section  of  the  constitution  just  referred  to. 
The  beneficiary  certlflcate  made  the  consti- 
tution a  part  of  the  contract  of  Insurance. 
The  Legislature  of  1917  passed  an  act  per- 
taining to  the  regulation  and  incorporation 
of  fraternal  beneficiary  associations.  Acts 
of  Ark.  1917,  vol.  2,  p.  2087.  Under  section 
8  of  the  act  the  certificate,  the  charter  of 
the  company,  the  constitution  and  laws  of  the 
society,  and  tlie  application  for  membership 
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and  medical  examination  signed  by  the  ap- 
plicant, constitute  the  agreement  between 
the  society  and  the  members.  The  society 
in  question  is  a  fraternal  benefit  association. 
In  Acree  v.  WhiOey,  136  Ark.  149,  206  S.  W. 
137,  and  in  Sovereign  Camp  Woodmen  of 
the  World  v.  Newsom,  219  S.  W.  769,  the 
court  held  that  the  Insurance  certificate  of 
a  fraternal  society,  being  an  Arkansas  con- 
tract, is  governed  by  the  statute  just  refer- 
red to. 

[2]  Again,  it  Is  contended  by  counsel  for 
the  plalntifF  that  the  judgment  of  the  lower 
court  should  be  upheld  under  the  incontesta- 
bility, clause  of  the  benefit  certificate.  We 
do  not  agree  with  counsel  in  this  contention. 
The  clause  referred  to  Is  section  68  of  the 
constitution.  It  provides  that  when  a  bene- 
ficiary certlflcate  has  been  in  force  for  five 
consecutive  years  Immediately  preceding  the 
death,  while  in  good  standing,  of  the  mem- 
ber holding  the  same,  the  payment  thereof 
shall  not  be  contested  on  any  ground  other 
than  those  stated  in  the  section.  It  appears 
from  the  record  tliat  the  insured  had  not 
made  the  payments  required  by  section  43 
of  the  constitution  when  he  became  empl(>yed 
in  the  bauxite  mines.  He  did  not  notify  his 
camp  of  his  change  of  occupation,  and  did 
not  pay  the  additional  monthly  dues  re- 
quired by  the  section.  The  concluding  part 
of  the  section  provides  that  any  such  mem- 
ber failing  to  notify  the  clerk  and  to  make 
such  payments  as  above  provided  shall 
stand  suspended  and  his  beneficiary  certif- 
icate shall  be  null  and  void.  Thus  it  will 
be  seen  that  the  provision  is  self-executing, 
and  that  the  benefit  certificate  was  null  and 
void  because  the  member  had  not  complied 
with  the  section  in  the  respects  just  men- 
tioned. Therefore  he  was  not  a  member  in 
good  standing  at  the  time  of  his  death,  and 
the  certlflcate  had  not  been  In  force  for  five 
consecutive  years  immediately  preceding  his 
death.  Hence  the  incontestability  clause 
of  the  constitution  can  avail  the  plaintiff 
nothing  in  this  case. 

It  follows  that  the  court  erred  In  finding 
for  the  plaintiff,  and  for  that  error  the  Judg- 
ment will  be  reversed  and  the  cause  remand- 
ed for  further  proceedings  according  to  law 
and  not  Inconsistent  with  this  (pinion. 

On  Rehearing. 

[3]  Counsel  for  the  plaintiff.  In  his  brief  on 
rehearing,  earnestly  insists  that  the  words, 
"those  employed  in  mines  not  otherwise  pro- 
hibited," as  used  in  the  policy,  do  not  stand 
alone,  but  are  connected  with  the  context, 
which  plainly  shows  that  the  parties  had  In 
mind  those  employed  in  underground  mining 
and  not  open  workings.  Upon  reconsidera- 
tion of  the  question,  a  majority  of  the  court 
is  of  the  opinion  that  counsel  la  correct  in 
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his  conteiitlon.  Insurance  policies  are  writ- 
ten on  printed  forms  specially  prepared  by 
experts  for  the  insurance  company,  and  the 
Insured  has  no  voice  whatever  in  tbdr  prep- 
aration, and  for  these  reasons  It  is  well  set- 
tled that  Insurance  contracts  must  be  con- 
strued strictly  against  the  insurer. 

Section  42  of  the  constitution  and  by-laws 
of  the  order  specifically  designates  certain 
classes  of  business  or  employment  as  pro- 
hibited, and  provides  that  persons  engaged 
in  such  occupations  shall  not  be  admitted  to 
membership  in  the  order.  Section  43  deals 
with  hazardous  occupations.  It  uses  the 
words  "those  employed  in  mines  not  other- 
wise prohibited."  The  words  "not  otherwise 
prohibited"  evidently  refer  to  the  prohibited 
occupations  named  in  section  42. 

This  brings  us  to  a  consideration  of  the 
meaning  of  the  words  "those  employed  In 
mines."  As  just  stated,  the  company  was 
dealing  with  hazardous  occupations,  and  the 
context  showed  what  classes  of  occupations 
were  deemed  hazardous  by  the  company. 
Now  there  are  two  meanings  to  the)  word 
"mine."  In  its  primary  and  restricted  sense, 
a  mine  denotes  an  underground  excavation 
made  for  the  purpose  of  getting  out  minerals. 
The  enlarged  meaning  of  "mine"  Is  the 
place  where  minerals  are  found,  and  under 
certain  circumstances  It  includes  minerals 
obtained  by  open  workings.  Ltndley  on 
Mines  (3d  Ed.)  vol.  1,  {{  88,  89.  Bauxite  Is 
a  mineral,  but  It  is  mined  by  open  workings. 
The  surface  of  the  earth  is  cleared  off,  and 
the  bauxite  is  blasted,  and  Is  then  removed 
by  open  workings.  Baaxlte  Is  mined  In  pre- 
cisely the  same  way  that  stone  or  marble  is 
quarried.  There  is  no  distinction  whatever 
between  the  operation  of  a  bauxite  mine  and 
the  quarrying  of  stone  or  marble,  where  the 
latter  is  found  Just  beneath  the  surface  of 
the  earth  as  in  the  case  of  bauxite.  In  such 
a  case  the  marble  or  stone  is  removed  by 
open  quarrying  or  blasting,  and  bauxite  is 
removed  in  precisely  the  same  way.  If  the 
Insurance  company  had  considered  bauxite 
mining  to  be  a  hazardous  occupation,  doubt- 
less it  would  have  also  mentioned  quarry- 
ing. The  fact  it  did  not  do  so,  and  the  fur- 
ther fact  that  the  words  "those  employed  In 
mines"  are  used  in  connection  with  structu- 
ral iron  workers,  circus  riders,  trapeze  per- 
formers, and  those  engaged  In  the  actual  op- 
eration  of  railway  trains,  employes  in  elec- 
tric current  generating  plants,  and  enlisted 
men  in  the  army  and  navy,  show  that  the 
words  were  used  in  connection  with  hazard- 
ous occupations.  This  indicates  that  the  com- 
pany used  them  in  their  primary  or  popular 
signification,  to  refer  to  underground  mining, 
and  not  to  open  workings. 

It  follows  that  the  motion  for  a  rehearing 


should  be  granted,  and  that  the  Judgment  of 
the  trial  court  should  be  affirmed.  It  Is  so 
ordered. 

SMITH,  J.,  dissents. 


RURAL  SPECIAL  SCHOOL  DIST.  NO.  1 1  v. 
BAKER  etai.    (No.  45.) 

(Supreme  Court  of  Arkansas.    Jane  14,  1920.) 

1.  Schools  and  sohool  dittrlots  «=944 — Petition 
for  diisolutlon  coHtalning  names  of  majority 
of  electors  held  suflldent 

Petition  by  electors  of  a  rural  special  school 
district  for  dissolution  of  the  district,  contain- 
ing the  names  of  a  majority  of  the  bona  fide 
electors  at  the  time  of  the  filing  of  the  petition 
and  the  posting  of  the  notices  under  Kirby't 
Dig.  a  7548,  7549,  held  sufficient  notwithstand- 
ing the  subsequent  addition  of  territory  to  the 
district  making  the  petition  contain  fewer  than 
a  majority  of  the  electors  of  the  district  sab- 
sequent  to  annexation;  the  annexation  of  the 
district  not  affecting  the  merits  of  the  petition. 

2.  Sohools  and  school  districts  «=>44 — Compli- 
ance with  statute  at  to  petition  and  notiee 
Juritdlotional  In  proceedlags  for  dissolution. 

In  proceedings  to  dissolve  mral  special 
school  district,  a  compliance  with  Kirby's  Dig. 
S  7546,  as  to  the  filing  of  the  petition  and  giving 
the  notice  prescribed  is  essential  to-  jurisdiction. 

3.  Schools  and  school  distrlots  «=»44 — Special 
rnral  district  to  be  attaohad  to  adjoining  dis- 
trlots OB  dissolBtlon. 

The  court  in  dissolving  a  rural  special 
si^ool  district  should  have  directed  that  the 
territory  comprising  the  district  be  attached  in 
whole  or  in  part  to  adjoining  districts  as  re- 
quired by  the  statute,  and  was  not  authorized 
to  apportion  the  territory  and  funds  among 
common  school  districts  as  they  existed  prior 
to  tbe  organization  of  the  district  b^ing  dis- 
solved. 

Appeal  from  Circuit  Court,  Union  Coun- 
ty; Chas.  W.  Smith,  Judge. 

Petition  by  W.  E.  Baker  and  others  against 
Rural  Special  School  District  No.  11.  Judg- 
ment for  petitioners,  and  defendant  appeals. 
Affirmed  In  part,  and  reversed  in  part 

W.  C.  Medley,  of  El  Dorado,  for  appel- 
lant. 

Mahony  &  Mabony,  of  El  Dorado,  for  ap- 
pellees. 

WOOD,  J.  On  May  30,  1919,  a  peOtion 
was  filed  with  tbe  county  clerk  of  Union 
county,  signed  by  40  persons  who  allied 
therein  that  they  constituted  a  majority  of 
the  qualified  electors  of  rural  special  school 
district  No.  11  (hereafter  for  convenience 
called  special  district).  They  described  the 
territory    constituting   the    district,    which 
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comprised  all  of  common  school  districts 
No.  11  and  No.  34  and  part  of  common  school 
districts  No.  56  and  No.  79.  They  alleged 
that  the  children  living  in  certain  portions 
of  the  district  had  been  done  a  grave  in- 
justice, in  that  the  distance  of  the  proposed 
schoolhonse  for  the  special  district  was  so 
great  that  they  would  not  be  able  to  attend 
school,  and  the  district  was  not  aible  to 
furnish  them  transportation.  They  prayed 
for  all  order  of  the  county  court  dissolving 
the  district  and  placing  the  territory  back 
in  the  common  school  districts  from  which 
the  territory  constituting  the  si)eclal  district 
■was  carved  when  the  same  was  organized. 

On  July  22,  1919,  the  county  court  took 
up  the  itetition  for  consideration  and  found 
that  notice  of  the  Intention  to  file  the  peti- 
tion was  not  posted  until  May  31,  and  that 
by  an  order  of  the  Union  county  court  made 
on  June  2,  1919,  certain  other  territory  was 
annexed  to  the  special  district,  and  that 
all  the  territory,  including  the  territory  an- 
nexed to  the  district  on  the  latter  date, 
should  be  considered. 

The  petitioners  thereupon  admitted  that, 
if  the  annexed  territory  were  to  be  construed, 
the  petition  did  not  contain  a  majority  of 
the  qualified  voters  within  the  special  dis- 
trict. Whereupon  the  (sourt  entered  a  Judg- 
ment refusing  the  prayer  of  the  petition. 
The  petitioners  appealed  to  the  circuit  court 

In  the  circuit  court  the  district  answered, 
and  denied  that  the  petition  for  dissolution 
of  the  district  was  signed  by  a  majority  of 
the  qualified  voters  residing  therein,  and  al- 
leged that  there  were  more  than  80  qualified 
voters  in  the  district;  that  the  petition 
contained  only  39  names;  that  6  of  the  pe- 
titioners, naming  them,  had  not  paid  their 
poll  tax,  and  therefore  not  qualified,  and 
8  others,  naming  them,  who  did  not  live  with- 
in the  district 

There  was  testimony  before  the  circuit 
court  to  the  effect  that  when  the  petition 
asking  for  the  dissolution  of  the  district 
was  filed  May  30,  1919,  it  contained  a  ma- 
jority of  the  qualified  electors  residing  in 
the  district  as  constituted  at  that  time. 
That  notices  were  posted,  30  days  before 
the  ensuing  July  term  of  the  county  court 
in  the  district  as  then  constituted,  of  the 
intention  of  the  petitioners  to  ask  for  a  dis- 
solution. After  the  filing  of  the  petition 
additional  territory  was'  amnexed  to  the 
district  At  the  time  the  petition  for  the 
dissolution  of  the  district  was  filed  there 
were  something  like  70  qualified  voters  re- 
siding therein.  The  petition  contained  the 
names  of  40  men  who  were  qualified  electors 
which  constituted  a  majority  of  the  electors 
residing  in  the  territory  rft  that  time. 

It  was  admitted  by  the  petitioners  that 
they  did  not  have  a  majority  of  the  qualified 
electors  in  the  district  if  the  territory  an- 
nexed by  the  order  of  the  county  court  on 


June  2,  1919,  were  construed  as  a  part  of 
the  district 

The  circuit  court,  among  other  things, 
found  that  the  petition  to  dissolve  the  di»- 
trlct  was  filed  with  the  county  clerk  of 
Union  county  on  May  30,  1919,  and  that 
said  petition  contained  the  names  of  the 
majority  of  the  qualified  electors  residing 
in  rural  special  school  district  No.  11,  as 
then  established  and  formed,  and  that  due 
notice  of  the  filing  and  peudency  of  said  pe- 
tition was  given  as  required  by  law  and  by 
the  posting  of  four  notices  in  said  school 
district  in  pubUc  .places,  one  of  which  was 
upon  the  school  house  door  used  by  that 
district;  that  on  June  2,  1919,  while  said 
petition  to  dissolve  said  district  was  peiid- 
Ing,  a  petition  was  filed  before  the  coimty 
court  to  annex  certain  additional  territory 
to  said  district  No.  11  as  then  organized, 
vrhldi  petition  was  by  the  county  court 
granted  on  said  date  enlarging  said  district 
and  taking  in  other  qualified  electors  after 
the  petition  to  dissolve  said  district  No.  11 
had  been  duly  filed  and  notice  thereof  posted 
as  required  by  law. 

The  court  further  found  that  the  facts 
alleged  in  the  petition  as  to  the  injustice 
and  hardship  upon  a  majority  of  the  quali- 
fied electors  residing  in  the  district  were 
true.  The  court  thereupon  entered  a  Judg- 
ment granting  the  prayer  of  the  petition- 
ers, dissolving  the  district  and  ordered  that 
all  territory  thei%ln  embraced  be  placed 
back  in  the  common  school  districts  from 
which  it  was  taken,  and  that  the  funds  on 
hand  be  apportioned  to  the  several  districts 
as  they  existed  prior  to  the  organization  of 
district  No.  11. 

This  appeal  Is  duly  prosecuted  from  that 
Judgment.  The  evidence  was  legally  suffl-' 
dent  to  sustain  the  finding  of  the  trial  court 
on  the  issue  as  to  the  necessity  for  the  dis- 
solution of  the  district 

The  other  questions  for  our  consideration 
are: 

(1)  Did  the  petition  for  the  dissolution  of 
the  special  district  contain  a  majority  of 
the  electors  residing  In  the  district  in  com- 
pliance with  section  1,  Act  66  of  the  Acta 
of  1805,  p.  82  (section  7548  of  Klrby's  Digest)? 

(2)  If  the  petition  contained  the  required 
majority,  did  the  court  upon  the  dissolution 
of  the  special  district  «rr  in  the  apportion- 
ment of  the  territory  and  funds  constituting 
such  district? 

[1]  First  The  filing  of  the  petition  to  - 
dissolve  and  the  posting  of  the  notices 
as  required  by  sections  7648  and  7549  of 
Klrby's  Digest  is  analogous  to  the  bring- 
tai|(  of  a  suit  for  the  dissolution  of  the  dis- 
trict against  any  one  who  may  oppose  the 
dissolution.  It  would  be  wholly  imprac- 
ticable to  ascertain  who  might  be  opposed 
to  the  dissolution ;  so  the  Legislature  adopt- 
ed the  method  of  posting  notices.    The  filing 

Digitized  by  LjOOQ IC 


734 


222  SOUTHWESTERN  REPORTER 


(Ark. 


of  the  petition  and  the  posting  of  the  notice 
operates  as  a  sort  of  Us  pendens  upon  all 
persona  ■Who  VMy  be  Interested  in  the  affairs 
of  the  district  The  filing  of  the  petition 
for  the  dissolution  and  posting  the  notices 
fixes  the  status  of  the  district  as  to  the  ac- 
tion to  be  had  upon  the  petition.  No  terri- 
tory can  thereafter  be  annexed  to  the  dis- 
trict that  will  alfect  the  merits  of  the  pe- 
tition. There  was  therefore  no  error  in  the 
ruling  of  the  court  that  the  petition  con- 
tained a  majority  of  the  qnalified  electors 
residing  in  the  special  district  as  required 
by  section  7548,  Kirby's  Digest. 

[2]  A  compliance  with  the  statute  as  to 
the  filing  of  the  petition  and  giving  the  no- 
tice prescribed  is  essential  to  the  Jurisdic- 
tion to  dissolve.  Hughes  v.  Robuck,  119 
Ark.  592-696,  179  S.  W.  163. 

[3]  Second.  The  decision  of  this  court  In 
Curtis  V.  Haynes  Special  School  District 
H,  128  Ark.  129,  193  S.  W.  623,  is  to  the 
effect  that — 

"Where  all  of  the  territory  of  a  school  dis- 
trict is  taken  and  annexed  to  another  district, 
the  former  goes'  out  of  existence,  and  is  no 
longer  a  school  district." 

Under  this  decision,  when  the  court  en- 
tered the  Judgment  dissolving  special  dis- 
trict No.  11,  it  should  have  directed  that 
the  territory  comprising  that  district  be  at- 
tached in  whole  or  in  part  to  adjoining  dis- 
tricts as  required  by  the  statute,  following 
the  construction  thereof  in  Curtis  v.  Haynes 
Special  School  District  E,  supra. 

The  Judgment  dissolving  special  district 
No.  11  is  affirmed.  The  Judgment  apportion- 
ing the  territory  and  the  funds  thereof  for 
the  error  indicated  Is  reversed,  and  remand- 
ed for  a  new  trial  of  that  matter. 


JOHNSON  et  ai.  v.  MISSOURI  PAG.  R.  CO. 
(NO.  55.) 

(Supreme  Court  of  Arkansas.    Jane  14,  1920.) 

1.  Attoraey  and  cliwit  <»=>I82(2)  —  Statutory 
Hen  OR  recovery  applies  to  death  actios  by 
administrator  for  next  of  kin. 

In  an  action  by  an  administrator  for  dam- 
ages for  wrongful  death  under  Earby's  Dig.  ( 
0290,  fashioned  after  Cord  Campbell's  Act,  the 
recovery  does  not  become  assets  of  the  estate, 
but  is  held  by  the  administrator  as  trustee  for 
distribution,  so  a  contract  by  the  administrator 
as  to  counsel  fees  falls  within  the  attorney's 
lien  statute,  and  the  attorney  has  an  enforceable 
lien.  a 

2.  Attorney  and  client  «=»I76— Contraot  tigaed 
by  admisistratrix  as  Indlvldnal  as  to  fees  In 
death  action  gives  attorney  a  llan. 

Where  the  administratrix  of  decedent  em- 
ployed attorneys,  agreeing  that  they  should  re- 


ceive one-balf  of  the  recovery,  held  that,  though 
signed  by  the  administratrix  as  an  individual, 
yet,  as  she  coald  maintain  an  action  only  in  her 
representative  capacity,  such  contract  gave  the 
attorneys  a  lien  under  attorneys'  lien  statute, 
and  might  be  enforced  against  the  defendant 
which  made  settlement  with  the  administratrix 
independent  of  her  attorneys. 

Appeal  from  Circuit  Court,  Baxter  Coun- 
ty;  J.  B.  Baker,  Judge. 

Action  by  Kathem  King,  administratrix, 
against  the  Missouri  Padflc  Railroad  Com- 
pany, in  which  Jo  Johnson  and  others  inter- 
vened. From  the  Judgment  dismissing  the 
intervention  after  demurrer  had  beea  sustain- 
ed thereto,  interveners  appeal.  Reversed  and 
remanded,  with  directions. 

See,  also,  214  8.  W.  17,  224  S.  W.  — . 

Allyn  Smith,  of  Cotter,  and  Jo  Johnson,  of 
S^  Smith,  for  appellants. 

Troy  Pace,  of  Little  Bock,  and  Williams  & 
Seawel,  of  Yellvllle,  for  appellee. 

HUMPHREYS,  J.  Kathem  King,  adminis- 
tratrix of  James  E.  Ellng,  deceased,  by  ap- 
pointment of  date  August  4,  1917,  instituted 
suit  through  her  attorneys,  Jo  Johnson  and 
Sizer  &  Gardner,  against  appellee  on  June  6, 
1918,  In  the  Baxter  circuit  court,  to  recover 
damages  In  the  sum  of  $50,000  for  the  sole 
benefit  of  herself  as  surviving  widow,  there 
being  DO  children,  on  account  of  the  alleged 
negligent  kUling  of  her  husband,  James  E. 
King,  in  August,  1917,  by  appellee,  while  in 
Its  employ  as  engineer. 

On  August  29,  1918,  the  appellants  filed  an 
intervention  in  the  suit,  alleging  that  appellee 
setQed  with  their  cUent  for  |8,600,  and  that. 
by  the  terms  of  thdr  contract,  attached  to 
the  intervention,  they  were  entitled  to  a  lien 
for  one-half  the  amount,  or  $4,250,  with  in- 
terest, against  appellee's  railroad,  under  Act 
293,  Acts  of  the  General  Assembly  of  1909. 
The  contract  attached  to  the  intervention  as 
Exhibit  A  provided,  in  substance,  for  the  em- 
ployment of  Jo  Johnson  and  such  assistants 
as  he  might  deem  necessary  to  collect  Katb- 
em  King's  claim,  by  settlement  or  suit. 
against  appellee,  on  account  of  injuries  re- 
ceived by  her  husband  while  In  its  employ, 
which  resulted  in  his  deatli,  for  one-halt  of 
the  amount  recovered,  after  deducting  ex- 
penses incident  to  the  collection.  The  con- 
tract was  signed  at  Cotter,  Ark.,  by  MrsL 
Kathem  King.  It  was  alleged  in  the  inter- 
vention that,  while  the  contract  was  signed 
by  Mrs.  Kathem  King  individually,  the  en»- 
ployment  was  by  her  In  her  capacity  as  ad- 
ministratrix, as  shown  by  corre^ondence 
with  her  attorney  Jo  Jobn8<»i. 

A  demurrer  to  the  intervention  was  filed, 
sustained,  and  the  interventl<Hi  dismissed, 
from  which  Judgment  an  appeal  was  duly 
prosecuted  to  this  court. 
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[1]  The  first  qnestion  presented 
appeal  Is  whether  the  attorney's  Hen  statute 
(Act  293  of  the  Acts  of  the  Oeneral  Assembly 
of  1900)  has  application  to  a  suit  by  an  ad- 
ministrator for  the  benefit  of  the  next  of  kin. 
It  was  ruled  in  Carpenter  t.  Hazel,  128  Ark. 
416,  194  S.  W.  225,  that  "this  statute  has  no 
application  to  suits  by  an  administrator  for 
the  benefit  of  an  estate  of  the  decedent,  for 
to  give  it  that  effect  would  constitute  an  in- 
vasion of  the  exclusive  jurisdiction  vested  in 
probate  courts  by  the  Constitution,"  referring 
to  the  exclusive  jurisdiction  of  the  probate 
courts  to  authorize  contracts  for  and  dletrib- 
ate  funds  of  the  estate.  .The  rule  there  an- 
nounced has  no  bearing  in  a  suit  by  an  ad- 
ministrator for  the  benefit  of  the  next  of  kin, 
brought  under  section  6290  of  Kirby's  Digest, 
fashioned  after  Lord  Campbell's  Act,  because 
the  funds  collected  do  not  become  assets  of 
the'estate.  Such  funds  are  in  the  nature  of 
trust  funds  held  by  the  personal  representa- 
tive in  trust  for  the  next  of  kin,  and  not  sub- 
ject to  distribution  by  the  probate  court.  In 
construing  section  6290  of  Kirby's  Digest,  this 
court  said,  in  the  case  of  Little  Bock  &  Ft 
Smith  Railway  t.  Townsend,  Admr.,  41  Ark. 
382,  that— 

"The  judgment,  though  recovered  in  the  name 
of  the  personal  representative  of  the  deceased, 
does  not  become  assets  of  the  estate.  The 
relation  of  the  administrator  to  the  fund,  when 
recovered,  is  not  that  of  the  representative  of 
the  deceased,  but  he  is  a  mere  trustee  for  the 
widow  and  next  of  kin." 

This  constraction  of  the  statute  was  ap- 
proved in  the  later  case  of  Davis  v.  Ballway, 
53  Ark.  U7,  13  S.  W.  801,  7  L.  R.  A.  288.  It 
follows  that  the  attorney's  lien  statute  ap- 
plies to  suits  by  administrators  for  the  bene- 
fit of  Che  next  of  kin.  Attorneys  may,  there- 
fore, make  binding  contracts  with  administra- 
tors representing  the  next  of  kin  for  fees,  en- 
forceable by  a  lien  proceeding  under  act  293, 
Acts  of  the  General  Assembly  of  1909. 

[2]  The  sole  remaining  question  to  be  deter- 
mined is  whether  appellee  can  be  held  liable 
under  the  attorney's  lien  statute  aforesaid  by 
Katbern  King's  attorneys,  the  appellants 
herein,  on  account  of  a  settlement  of  the  case 
brought  by  them  for  her,  in  her  capacity  as 
administratrix,  for  the  benefit  of  the  next 
of  kin  of  the  deceased,  under  a  contract  or 
agreemmt  for  fees,  signed  by  Mrs.  Kathem 
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by  this  King.  It  is  contended  by  appellee  that  such 
a  contract  did  not,  and  could  not,  bind  Kath- 
em King  in  her  representative  capacity ;  that 
It  only  bound  her  in  her  individual  capacity ; 
that  appellee's  settlement  with  her  was  in  her 
representative  capacity;  and  that  her  out- 
standing contract  for  fees  with  her  attorney, 
in  her  individual  capacity,  could  not  render 
appellee  liable  on  account  of  a  settiement 
with  her  in  her  representative  capacity. 
Kathern  King  was  appointed  administratrix 
of  James  E.  King,  deceased,  on  August  4, 
1917.  The  contract  in-  question  was  entered 
into  on  October  18,  1917,  and  the  suit,  which 
^as  settled,  was  brought  by  the  attorneys  In 
the  name  of  Kathem  King,  as  administratrix 
of  James  E.  King,  deceased,  on  June  6,  1918. 
The  subject-matter  covered  in  the  contract 
was  a  cause  of  action  in  favor  of  Mrs.  Kath- 
em King  against  appellee  for  personal  inju- 
ries received  by  her  husband,  James  B.  King, 
while  in  its  onploy,  resulting  in  the  loss  of 
his  life.  She  bad  no  Individual  cause  of  ac- 
tion against  the  railroad.  Her  only  cause  of 
action  was  on  account  of  her  kinship  to  the 
deceased.  She  had  been  appointed  adminis- 
tratrix of  her  deceased  husband  at  the  time 
she  made  the  contract  The  contract,  there- 
fore, could  only  have  been  made  In  reference 
to  her  cause  of  action  as  administratrix  for 
her  benefit  as  widow.  Not  having  any  right 
to  sue  except  in  her  capacity  as  administra- 
trix, the  contract  6be  made  must  necessarily 
have  been  made  In  reference  to  her  cause  of 
action  in  that  capacity.  If  she  had  had  a 
cause  of  action  in  her  individual  capacity  as 
well  as  her  representative  capacity,  then 
there  would  be  much  in  the  contention  of  ap- 
pellee. Having  a  right  to  sue  in  one  capacity 
only,  and  that  being  her  representative  ca- 
pacity, her  contract  to  bring  the  suit  yr&s  nec- 
essarily referable  to  the  institution  thereof 
in  her  representative  capacity.  The  suit  was 
brought  by  her  attorneys  for  her  in  that  ca- 
pacity, and  appellee.  In  settling  with  her  in 
that  capacity,  recognized  whatever  rights  her 
attorneys  had  In  the  subject-matter  of  the 
litigation  growing  out  of  the  institution  of  the 
suit 

For  the  error  In  sustaining  the  demurrer  to 
the  intervention  and  dismissing  same,  the 
judgment  is  reversed,  and  the  cause  remand- 
ed, with  direction  to  overrule  the  demurrer  to 
the  Intervention  and  for  further  proceedings 
not  Inconsistent  with  this  opinion. 
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HARGER  at  al.  v.   HARGER.     (No.  42.) 
(Supreme  Court  of  Arkanaae.    June  14,  1920.) 

1.  Exoeptiras,  bill  of  «s»S6  (2)— Authentication 
of  bill  held  suffleiont. 

Judge's  certificate  that  "Tlie  above  and 
foregoiog  ia  a  true  and  perfect  bill  of  excep- 
tions in  this  cause"  held  proper  authentication 
of  bill,  thougli  filing  certificate  of  clerk  appeared 
several  pages  ahead  of  judge's  certificate,  and 
though  preceding  such  filing  certificate  was  a 
blank  certificate  for  judge's  signature;  such 
fact  being  insufficient  to  show  condusivelr  that 
bill  ended  at  place  where  clerk  affixed  filing 
certificate. 

2.  Master  and  servant  ®=33 16(1)— Mine  lessee 
held  Independent  contractor. 

Where  coal  mine  owner  leased  mine  under 
agreement  requiring  lessee  to  operate  mine, 
keep  it  in  good  repair,  sell  coal  mined  to  owner, 
and  keep  owner  protected  by  liability  insurance, 
and  requiring  owner  to  completely  surrender 
possession  to  lessee,  reserving  merely  the  right 
to  send  inspectors  to  see  that  the  property  was 
cared  for  and  not  injured,  owner  was  not  lia- 
ble for  injuries  to  mine  employe  during  opera- 
tion of  mine  by  lessee;  lessee  being  an  inde- 
pendent contractor. 

3.  Master  and  servant  ^=>332(3)  ^  Testimony 
as  to  employment  of  lessee  by  mine  owner 
held  Insufficient  to  go  to  jury. 

In  action  for  injuries  to  miner  against  the 
mine  owner  and  its  lessee,  plaintiff's  testimony 
that  he  was  employed  by  owner,  without  giving 
facts  and  circumstances  held  insufficient  to  re- 
quire submission  of  the  question  as  to  whether 
or  not  the  owner  was  operating  mine  through 
the  lessee  as  agent;  such  testimony  being  a 
mere  statement  of  a  conclusion. 

4.  Master  and  servant  «=»II8(2)  —  Mining 
"company"  In  statute  held  to  include  individ- 
ual op.erators. 

Acts  1907,  p.  163,  {  1,  making  every  "com- 
pany," whether  incorporated  or  not,  engaged 
in  the  mining  of  coal,  etc.,  liable  for  injuries 
to  employ^  from  negligence  of  employer  or  fel- 
low servant,  held  applicable  to  an  individual  op- 
erating a  mine. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Com- 
pany.] 

5.  Master  and  servant  ^=»332(4)— Instruction 
as  to  employment  by  Independent  contractor 
held  not  erroneous. 

In  an  action  for  injuries  to  mine  employ^, 
instruction  submitting  issue  of  whether  plaintiff 
had  been  employed  by  both  owner  and  lessee 
was  not  erroneous  as  to  lessee,  who  in  fact  was 
employer,  by  reason  of  elimination  from  con- 
sideration of  owner,  who  was  not  operating 
mine  and  had  not  employed  plaintiff. 

6.  Trial  ®=3253 (9)— Instruction  as  to  mine  op- 
erator's duty  to  warn  employ^  held  defective 
In  omitting  element  of  discovered  peril. 

In  action  for  injuries  to  operator  of  train 
of  coal  cars  in  mine  in  collision  with  car  on 
track  which  had  become  detached  on  previous 


trip,  where  there  was  evidence  that  foreman 
who  had  duty  of  warning  operator  of  any  dan- 
gerous conditions  knew  that  the  car  was  on 
the  track  and  failed  to  warn  operator,  request- 
ed instruction  that  operator  could  not  recov- 
er if  it  was  his  duty  to  count  the  cars,  since 
in  such  case  defendant  had  no  duty  to  warn 
him,  held  defective  in  exduding  the  element  of 
the  foreman's  dQi7  to  warn  operator  of  the 
danger  of  which  he  had  actual  knowledge. 

7.  Trial    «=»62(3)— Permitting    testinioiiy    not 
properiy  rebuttal  discretionary  with  eoart. 
Permitting  testimony  not  properly  rebuttal 
testimony  to  be  introduced  darinf  rebattal  ia 
discretionary  with  the  court. 

Appeal  from  Circuit  Conrt,  Franklin  Coua- 
ty;  Jas.  Cochran,  Judge, 

Action  by  Herbert  Harger  against  Wallace 
Harger  and  the  Western  Coal  &  Mining  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ants appeal.  Reversed  as  to  last-named  de- 
fendant and  affirmed  as  to  fiist-named  de- 
fendant. 

James  B.  McDonough  and  Pryor  ft  Hiles, 
all  of  E^.  Smith,  for  appellants. 

Evans  &  Evans,  of  Boonevllle,  for  appel- 
lee. 

Mcculloch,  O.  J.  Appellee,  Herbert 
Harger,  instituted  this  action  in  the  circuit 
court  of  Franklin  county  against  al^pdlants, 
Wallace  Harger  and  the  Western  Coal  & 
Mining  Company,  to  recover  comiiensation 
for  Injuries  sustained  while  he  was  working 
in  a  coal  mine  as  an  employe  of  appellants. 
It  is  alleged  In  the  complaint  that  appellee 
was  an  employe  of  both  of  the  appellants, 
and  certain  acts  of  negligence  are  set  forth 
In  the  complaint  as  having  been  committed 
by  other  employes  of  appellants  and  that 
tlie  personal  Injuries  received  by  appellee 
resulted  from  said  acts  of  negligence.  In 
the  answer  filed  by  appellants  the  Western 
Coal  &  Mining  Company  denied  that  at^ellee 
was  its  employe  or  that  it  was  operating 
the  mine  at  the  time  of  appellee's  injury. 
The  answer  of  eadi  of  the  defendants  also 
contained  a  denial  with  respect  to  the  alleged 
acts  of  negligence  and  pleaded  contributory 
negligence  on  the  part  of  app^ee  and  the 
assumption  of  risk  on  Iiis  part.  The  trial 
of  the  Issues  resulted  in  a  verdict  in  !&• 
vor  of  appellee  against  both  of  the  appel- 
lants for  the  recovery  of  the  sum  of  $2.1&7.3a. 

Appellee's  injuries  were  received  on  April 
21,  1919,  while  he  was  working  In  a  coal 
mine  near  Denning.  The  mine  was  ovmed 
and  formerly  operated  by  the  Western  Coal 
&  Mining  Company,  a  corporation,  but  at  the 
time  of  appellee's  injuries  it  was  btiing  op- 
erated by  appellant  Wallace  Harger  uaAes 
a  written  contract  l)etween  him  and  iha 
Western  Coal  &  Mhilng  Company.  The  char- 
acter of  this  contract  wiU  be  shown  later. 
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Appellee  was  employed  as  the  operator 
of  an  electric  motor  used  in  hauling  a  train 
of  coal  cars  from  what  is  called  the  "part- 
ing*' to  the  foot  of  the  shaft  and  then  haul- 
ing the  empties  back  from  the  shaft  to  the 
"parting,"  the  distance  between  those  two 
points  being  about  2,500  feet.  The  cars  load- 
ed with  coal  were  made  up  into  a  train  at  the 
"liarting,"  and  appellee  would  connect  the 
motorcar  to '  the  train  and  haul  it  to  the 
foot  of  the  shaft  for  the  coal  to  be  hoisted 
to  the  surface  and  then  the  empty  cars  would 
be  made  up  into  a  train  and  hauled  hack  to 
the  "parting."  This  work  was,  of  course, 
all  underground,  and  the  track  between  the 
two  points  was  uneven — ^uphill  and  down. 
The  coal  cars  in  the  train  were  coupled  to- 
gether by  a  crude  appliance  called  a  goose- 
neck, and  on  the  occasion  when  appellee 
was  injured  the  rear  car  became  discon- 
nected after  the  train  left  the  "parting"  en 
route  to  the  foot  of  the  shaft  This  was 
caused  by  the  coupling  or  gooseneck  being 
too  straight  and  the  rear  car  loaded  with 
coal  was  allowed  to  become  disconnected 
from  the  train.  The  train  on  this  occasion 
was  composed  of  17  ears,  and  appellee,  with- 
out knowledge  that  the  rear  car  had  iKCome 
discoimected,  hauled  the  remainder  of  the 
cars  to  the  foot  of  the  shaft  for  the  coal 
to  be  hoisted  to  the  surface.  The  train  ar- 
rived at  the  foot  of  the  shaft  just  I)efore 
noon,  and  one  half  of  the  cars  were  hoisted 
before  the  dinner  hour  and  the  other  half 
after  appellee  had  returned  from  bis  meal. 
The  trainload  of  empties  was  made  up  and 
turned  over  to  appellee  and  he  proceeded  on 
bis  journey,  hauling  the  train  back  to  the 
"parting,"  and  when  he  had  proceeded  about 
1,500  feet  his  train  encountered  the  coal 
car  on  the  track  and  collided  with  it.  Appel- 
lee sustained  serious  personal  injuries  in 
the  collision. 

Five  separate  acts  of  negligence  on  the 
part  of  servants  of  appellants  are  alleged 
in  the  complaint  as  causing  or  contributing 
to  appellee's  injuries:  First,  that  there  was 
negligence  in  permitting  the  goosene<^  or 
coupling  attached  to  the  rear  car  to  be- 
come and  remain  straightened  out,  so  that 
it  would  not  hold  its  connection  In  the  train ; 
second,  that  Sam  Young,  the  pit  boss  and 
mine  foreman,  was  guilty  of  negligence  in 
failing  to  notify  appellee  that  one  of  the 
cars  had  been  disconnected  and  was  stand- 
ing on  the  track,  it  t>eing  alleged  that  Toung 
saw  the  car  standing  on  the  track  and  failed 
to  notify  appellee  when  he  started  on  the 
return  trip  with  the  train  of  empties;  third, 
that  the  brake  on  the  motor  had  gotten  out 
of  repair,  so  that  the  train  could  not  be 
stopped  by  means  of  the  brake  when  danger 
was  discovered;  foarth,  that  the  flnger 
board  on  the  motor  had  become  defective 
and  out.  of  repair,  so  that  the  electric  cur- 
rent  could  not  be  cut  off  and  the   train 
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thereby  stopped  when  danger  was  discov- 
ered; and,  fifth,  that  there  were  no  lights 
along  the  track  so  as  to  enable  the  operator 
of  the  motorcar  to  discover  obstacles  on 
the  track,  it  t>eing  alleged  that  lights  liad 
been  provided,  but  that  at  the  time  of  this 
occurrence  the  sockets  were  empty  and  had 
no  lanips  in  them. 

Each  of  these  alleged  acts  of  negligence 
were,  as  before  stated,  denied  by  appellants 
in  their  answer,  and  they  also  alleged  and 
introduced  evidence  tending  to  prove  tliat 
it  was  the  duty  of  appellee  himself  to  che<^ 
the  number  of  cars  in  the  train  when  it  start- 
ed on  the  trip  from  the  "parting"  and  also 
when  be  was  ready  to  return  with  the  emp- 
ties, leaving  the  foot  of  the  shaft 

[1]  It  is  contended  by  learned  counsel  for 
appellee  that  there  is  no  bill  of  exceptions 
in  the  transcript,  or  rather  that  wliat  pur- 
ports to  be  the  bill  of  exceptions  is  so  con- 
fused and  disconnected  and  that  the  cer- 
tificate of  the  trial  Judge  appears  in  such 
a  way  that  there  is  no  certainty  about  the 
authentication  of  the  bill  of  exceptions  as 
the  one  filed  vrith  the  clerk.  Time  was  al- 
lowed for  filing  the  bill  of  exceptions,  a&d 
during  that  time  it  was  prepared  and  thr- 
oral  proceedings  were  certified  by  the  court 
stenographer.  There  appears  on  one  of  the 
pages  a  blank  certificate  for  the  signature 
of  the  trial  Judge,  but  it  is  unsigned,  and 
on  the  next  page  there  appears  the  certificate 
of  the  stenographer  and  also  an  agreement  of 
counsel  for  the  respective  parties  to  sign, 
certifying  that  the  foregoing  bill  of  excep- 
tions was  correct,  but  tltis  certificate  was 
signed  only  by  counsel  for  appellant  and  not 
by  counsel  for  appellee.  On  this  page  there 
also  appears  the  filing  mark  of  the  clerk 
showing  that  the  bill  of  exceptions  was  filed 
on  December  18,  1919.  On  several  succeed- 
ing pages  of  the  transcript  there  appear  the 
Instructions  of  the  court  and  certain  other 
proceedings,  and  finally  there  is  attached  the 
certificate  of  the  Judge,  properly  signed  and 
dated  December  17, 1919,  in  which  the  judge 
certified  that  "The  above  and  foregoing  is 
a  true  and  perfect  bill  of  exceptions  In  this 
cause."  We  think  that,  while  the  bill  of 
exceptions  is  in  somewhat  confusing  shape,' 
there  is  sufficient  to  show  that  everything 
preceding  the  signature  of  the  Judge  was 
treated  as  a  part  of  the  bill  of  exceptions 
and  that  it  was  properly  certified.  The  fact 
that  the  filing  certificate  of  the  clerk  ap- 
pears several  pages  ahead  of  the  certificate 
of  the  Judge  is  not  sufficient  to  show  con- 
clusively tliat  the  purported  bill  of  excep- 
tions ended  at  the  place  where  the  clerk  af- 
fixed his  filing  certificate. 

[2]  The  first  assignment  of  error  urged 
here  is  that  the  evidence  is  not  legally  suffi- 
cient to  sustain  a  verdict  against  the  appel- 
lant Western  Coal  &  Mining  Company,  in 
that  it  is  not  shown  tliat  appellant  was 
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operattate  the  mine  at  tbe  time  of  appellee's 
Injury.  It  U  insisted  that  according  to  tbe 
undisputed  evidence  the  Western  Coal  & 
Mining  Company  had  leased  the  mine  to  its 
coappellant,  Wallace  Uarger,  and  that 
appellee  was  employed  by  the  latter  and 
that  the  Western  Coal  &  Mining  Company 
had  no  connection  whatever  with  his  employ- 
ment or  service.  After  carefully  consider- 
ing the  evidence  we  think  that  ttils  conten- 
tion Is  sound,  and  that  the  court  erred  in 
not  giving  a  peremptory  instruction  in  fa- 
vor of  the  Western  Coal  &  Mining  Company, 
withdrawing  the  Issue  as  to  Its  liability  from 
the  Jury. 

The  Western  Coal  &  Mining  Company  own- 
ed the  mine  property  and  had  been  operating 
it  for  a  number  of  years,  but  entered  into^ 
a  written  contract  with  Wallace  Harger  on 
February  16,  1915,  whereby  It  was  agreed 
that  the  mine  should  be  leased  to  Harger 
to  be  operated  as  a  coal  mine,  and  the  testi- 
mony is  clear  and  undisputed  that  the  mine 
was  being  operated  by  Harger  under  said 
contract  at  the  time  appellee  was  injured. 
According  to  tbe  express  terms  of  this  con- 
tract the  mine  was  leased  by  the  Western 
Coal  &  Mining  Company  to  Wallace  Harger 
and  one  Craig  (Harger  having  subsequently 
succeeded  to  the  rights  of  Craig),  and  the  les- 
sees imdertook  to  operate  the  mine  and  to 
sell  the  coal  mined  therefrom  to  the  Western 
Coal  &  Mining  Company  at  a  stipulated  price 
on  board  cars  at  tbe  time.  Under  this  con- 
tract the  lessees  agreed: 

"To  operate  and  keep  in  proper  repair  all 
of  the  mining  buildings,  railway  side  tracks, 
mine  workings  and  machinery,  fans,  pumps,  pit 
cars,  and  all  other  implements,  equipment,  and 
tools  as  win  appear  on  an  inventory  of  such 
property  attached  hereto  and  made  a  part 
hereof,  at  the*  signing  of  this  agreement;  to 
remove  all  mine  rails  and  ties  from  entries 
and  rooms  exhausted  and  suspended  during 
their  operations  on  tbe  premises,  and  at  the 
termination  of  this  contract  to  leave  the  prop- 
erty in  as  good  condition  as  it  was  when  receiv- 
ed, less  tbe  depreciation  of  actual  use;  or, 
upon  the  failure  of  said  first  parties  to  return 
any  portion  of  such  machinery,  personal  prop- 
erty, 'etc.,  said  first  parties  agree  to  pay  for 
same  at  a  reasonable  price  to  be  agreed  upon, 
and  no  buildings,  machinery,  fans,  boilers, 
pumps,  pit  cars,  or  other  personal  property  be- 
longing to  said  mine  shall  be  placed  upon  or 
taken  from  the  premises  of  the  second  party 
without  the  consent  in  writing  of  its  represen- 
tative." 

It  was  also  agreed  that  the  lessees  shoidd 
protect  the  lessor  from  any  liability  by  rea- 
son of  Injury  to  perspns  or  property,  and  to 
"provide  such  personal  injury  liability  in- 
surance as  will  Indemnify  and  be  satisfactory 
to  the  party  of  the  second  part" 

The  contract  is,  on  its  face,  one  for  the 
leasing  of  the  mine  to  be  Independently  op- 
erated by  Harger.    There  Is  nothing  In  the 


contract  from  which  there  can  he  g^athered 
any  intention  to  make  the  lessor  responsible 
for  the  conduct  of  the  lessees  in  the  operation 
of  the  mine.  The  possession  of  the  mine 
was  completely  surrendered  to  the  lessee,  and 
the  agreement  was  that  the  latter  should 
keep  the  same  in  repair.  The  only  right 
reserved  to  the  lessor  was  the  right  to  send 
inspectors  to  see  that  the  property  was  cared 
for  and  not  injured.  The  reservation  of 
this  right  did  not  make  the  lessor  liable  for 
the  failure  of  the  lessee  to  keep  the  premises 
In  good  repair,  for  one  of  the  essentials  of  a 
contract  to  have  work  done  independently 
is  that  the  work  la  to  be  done  in  the  course 
of  an  independent  occupation  according  to 
the  methods  and  under  the  direction  of  the 
contractor  himself  and  that  he  represents  the  ' 
will  of  the  owner  only  as  to  the  result  of 
the  work  done.  Wheeler  Co.  t,  Fltzpatrick, 
135  Ark.  117,  205  S.  W.  302.  In  the  contract 
the  lessor  was  exonerated  from  any  duty 
to  keep  the  premises  in  repair  and  this  duty 
was  cast  upon  the  lessees.  In  this  reject 
the  contract  does  not  resemble  the  one  dealt 
with  in  the  case  of  GolUson  v.  Curtner,  216 
S.  W.  1059.  Nor  does  the  fact  that  the  lessor 
in -his  contract  with  the  lessee  exacted  of  the 
latter  an  undertaking  "to  provide  such  per- 
sonal injury  liability  insurance  as  will  in- 
demnify and  be  satisfactory"  create  respon- 
sibility on  the  part  of  the  lessor  for  the 
negligent  acts  or  omissions  of  the  lessee. 
Appellant  coal  company  had  the  right  to  re- 
quire Indemnity  against  all  loss  under  any 
contlngenc}'  without  committing  itself  to  an 
obligation  to  become  responsible  for  any  in- 
juries to  persons  or  property. 

Outside  of  the  contract  Itself  there  Is  no 
substantial  evidence  that  the  relation  of  the 
parties  was  other  than  that  created  by  the 
express  terms  of  the  contract  itself.  Kach 
of  the  circumstances  Introduced  in  evidence 
was  entirely  consistent  with  the  relations 
of  lessor  and  lessee  created  by  the  contract. 
The  lessor  was  to  purchase  the  output  of 
the  mine  at  a  stipulated  price,  and  the  proof 
shows  that  it  advanced  money  to  the  lessee 
on  the  pay  roll  and  that  Harger,  the  lessee, 
put  himself  on  the  pay  roll  covered  by  such 
advances.  This  circumstance  Is  without  any 
probative  force  to  establish  the  fact  that 
appellant  Harger  was  a  mere  employ4  or 
agent  of  the  coal  company  in  the  operation 
of  the  mine.  It  had  the  right  to  make  ad- 
vances under  its  purchases  without  the  trans- 
action being  treated  as  a  departure  from  the 
terms  of  the  omtract  and  as  a  change  of 
Its  nature.  The  only  other  circumstance  re- 
lied on  is  that  the  printed  matter  originally 
used  by  the  coal  company  and"  left  at  Its 
office  when  the  property  was  tamed  over  to 
the  lessee  was  used  by  appellant  Harger  In 
making  out  his  pay  roll.  Sufficient  impor- 
tance cannot  be  attached  to  this  drcumstance 
to  make  it  constitute  substantive  proof  that 
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the  mine  was  being  operated  by  Harger  as 
the  agent  of  the  coal  company. 

[S]  It  Is  contended  that  the  testimony  of 
appellee  himself  was  sufficient  to  warrant 
the  snbmlsslon  of  the  question  as  to  whether 
or  not  the  coal  company  was  operating  the 
mine  and  that  appellant  Harger  was  con- 
ducting the  operations  as  the  agent  of  the 
company.  Appelleee  In  his  testimony  made 
the  statement  that  he  was  employed  by  the 
company,  but  this  was  a  mere  statement  of 
a  couclusiouj  as  he  gave  no  facts  or  clrcvun- 
Btances  to  base  It  on.  The  undisputed  evi- 
dence was  that  appellant  Harger  was  in 
charge  of  the  mine  and  employed  the  men 
therein.  Apt)ellee  did  not  testify  that  he  was 
employed  by  any  one  acting  for  the  company, 
and  his  bare  statement  that  he  was  em- 
ployed by  the  company  amounted  to  noth- 
ing more  than  a  conclusion  of  bis  without 
any  evidence  to  support  it. 

In  holding,  as  we  do,  that  no- liability  is 
established  against  appellant  coal  company, 
the  Judgment  must  be  reversed  as  to  that 
appellant.  Other  assignments  of  error  re-, 
la  ting  solely  to  the  liability  of  the  company 
are  thus  eliminated  from  the  discussion,  and 
the  further  consideration  of  the  court  is  con- 
fined to  the  questions  regarding  the  liability 
of  appellant  Harger.  According  to  the  undis- 
puted testimony  Harger,  as  lessee  of  the 
mine,  was  operating  It  for  himself  and  not 
associated  with  any  other  person  or  corpora- 
tion. 

The  first  question  presented  with  respect 
to  his  liability  arises  upon  the  Interpretation 
of  the  statute  enacted  by  the  General  As- 
sembly of  1907  (Acts  of  1907,  p.  163),  which 
reads  as  foUows: 

"Section  1.  Hiat  hereafter  all  railroad  com- 
panies operating  within  this  state,  whether  in- 
corporated or  not,  and  all  corporations  of  every 
kind  and  character,  and  every  company  whether 
incorporated  or  not,  engaged  in  the  mining  of 
coal,  who  may  employ  agents,  servants  or  em- 
ployes, such  agents,  servants  or  employes  be- 
ing in  the  exercise  of  due  care,  shall  be  liable 
to  respond  in  damages  for  injuries  or  death 
sustained  by  any  such  agent,  employe  or  serv- 
ant, resulting  from  the  careless  omission  of 
duty  or  negligence  of  such  employer,  or  which 
may  result  from  the  carelessness,  omission  of 
duty  or  negligence  of  any  other  agent,  servant 
or  employe  of  the  said  employer,  in  the  saine 
manner  and  to  the  same  extent  as  if  the  care- 
lessness, omission  of  duty  or  negligence  causing 
the  injury  or  death  was  that  of  the  employer." 

[4]  Does  this  statute  apply  to  the  operation 
of  a  coal  mine  by  an  individual?  We  have 
upheld  the  validity  of  this  statute  as  appli- 
cable to  railroad  companies,  and  in  the  case 
of  Ozan  Lumber  Co.  v.  Biddie,  87  Ark.  687, 
113  8.  W.  796,  we  upheld  that  portion  of 
it  which  relates  entirely  to  corporations  "of 
every  kind  and  character."  The  succeeding 
part  of  the  statute  applies  to  "every  com- 
pany, whether  incorporated  or  not,  engaged 
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in  the  mining  of  coal,"  etc.  The  plain  pur- 
pose of  the  framers  of  the  statute  was  to 
make  its  provisions  applicable  to  those  en- 
gaged In  the  mining  of  coal,  and  the  only 
question  is  whether  or  not  the  use  of  the 
word  "company"  is  broad  enough  to  include 
an  individual  engaged  in  that  business.  It 
being  perfectly  clear  from  the  language  used 
that  the  Legislature  intended  to  regulate  the 
business  of  coal  mining,  we  should  and  ought 
to  carry  out  that  Intention  and  give  the 
language  used  a  liberal  interpretation  in  de- 
fining the  word  "company,"  and  we  think 
that  that  word  used  in  this  connection  was 
Intended  to  Include  individuals  and  is  not 
limited  to  associations  of  persons.  The 
strictest  interpretation  of  the  word  would 
confine  its  application  to  corporations  alone, 
but  It  is  obvious  that  the  Legislature  did 
not  mean  it  in  that  sense,  for  they  had  al- 
ready provided  for  the  regulation  of  all 
corporations,  irrespective  of  the  kind  of  busi- 
ness conducted.  If  we  de^part  from  this  strict 
construction  there  is  no  reason  discoverable 
why  individuals  could  not  come  within  the 
term,  as  well  as  association  of  individuals, 
such  as  partnerships.  There  is  authority 
for  this  interpretation,  and  we  think  It  is 
a  correct  view  of  the  matter. 

In  the  case  of  Atlantic  Ckmst  Line  R^  R. 
Co.  V.  State,  135  Ga.  645,  69  S.  E.  726,  32 
L.  B.  A  (N.  S.)  20,  the  court  held  that— 

"The  word  'company'  does  not  necessarily 
mean  a  corporation,  but  may  mean  a  firm,  part- 
nership or  individual." 

There  was  a  like  holding  in  Efland  v. 
Southern  Ry.  Co.,  146  N.  0.  135,  69  S.  E. 
355;  Keystone  Pub.  Co.  v.  Hill  Dryer  Co., 
65  Misc.  Rep.  625,  105  N.  Y.  Supp.  894; 
Singer  Mfg.  Co.  v.  Wright,  97  Ga.  114,  25 
S.  E.  249,  35  L.  R.  A.  497. 

This  question  has  never  been  before  ns  for 
decision  until  the  present  case  was  presented, 
and  the  cases  referred  to  pn  the  brief  of 
appellants  did  not  go  into  this  question,  but, 
on  the  contrary,  were  decisive  of  other  phases 
of  the  statute.  We  are  of  the  opinion,  there- 
fore, that  the  statute  applies  to  the  opera- 
tion of  a  coal  mine  by  an  Individual,  and 
that  it  abolished  the  common-law  doctrine 
as  to  liability  for  acts  of  fellow  servants 
and  made  the  operator  of  the  mine  respons- 
ible to  an  employe  for  the  negligent  acts  of 
his  fellow  servants. 

The  instructions  given  by  the  court  were, 
we  think,  according  to  the  well-settled  prin- 
ciples of  law  with  respect  to  relations  be- 
tween master  and  servant  and  the  duties  of 
one  to  the  other.  Those  instructions  are 
numerous  and  the  assignments  of  error  in 
regard  to  them  are  equally  numerous,  and 
a  discussion  of  those  matters  is  unnecessary, 
as  no  new  questipn  is  presented. 

[t]  It  is  contended  that  the  first  instruO' 
tlon  was  erroneous  because  it  submitted  to 
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the  Jury  the  iBBne  of  the  employment  of 
appellee  by  both  of  the  appellants.  This  as- 
signment raises  the  question  of  the  legal  suf- 
ficiency of  the  evidence  to  sustain  the  verdict 
against  the  coal  company,  and  that  has  al- 
ready been  disposed  of  in  this  opinion,  but 
the  elimination  of  the  coal  company  from 
consideration  does  not  make  the  instruction 
erroneous  as  to  the  other  appellant. 

Error  of  the  court  is  assigned  in  refusing 
to  give  the  following  Instruction  requested 
by  appellant: 

"If  it  was  the  duty  of  the  plaintiff  to  count 
the  ears  when  he  started  with  a  trip,  or  if  it 
was  his  duty  to  ascertain  how  many  cars  he 
had  in  the  trip  when  he  started,  and  if  it  was 
his  duty  also  to  count  or  ascertain  the  number 
of  cars  at  the  completion  of  the  trip,  so  as  to 
know  whether  any  cars  were  left  along  the 
haulage  way,  then  and  in  tliat  event  the  plain- 
tiff did  not  have  the  right  to  rely  upon  notice 
from  the  foreman,  Sem  Young.  If  the  above 
are  the  facts,  the  defendant  did  not  owe  to  the 
plaintiff  the  duty  to  warn  plaintiff  that  be  had 
left  a  car  on  the  track,  and  in  that  event  the 
jury  will  find  for  the  defeitdants  on  the  alleged 
negligence  of  defendant  in  failing  to  give  notice 
of  the  presence  of  the  car  on  the  track." 

[6]  This  Instruction  was  erroneous  In  tell- 
ing the  jury  that  appellee  should  be  denied 
the  right  to  recover  because  of  his  own  fail- 
ure to  ascertain  the  fact  that  one  of  the 
cars  had  been  lost  on  the  trip,  notwithstand- 
ing the  actual  knowledge  on  the  part  of  the 
foreman  that  the  car  was  standing  on  the 
track  in  a  dangerous  position  and  his  failure 
to  notify  appellee  of  that  fact.. 

There  is  abundant  testimony  that  it  was 
the  affirmative  duty  of  the  pit  boss  to  notify 
the  men  of  any  dangerous  conditionsexlstlng, 
and  the  evidence  shows  that  Toung,  the 
foreman,  had  actual  knowledge  of  the  pres- 
ence of  the  car  and  'failed  to  notify  appellee 
a4  he  started  on  his  return  trip.  Even 
though  appellee  failed  to  discharge  the  duty 
of  counting  the  cars  before  he  started  on  the 
return  trip,  yet  the  negligent  failure  of 
Young  to  notify  him  of  the  presence  of  the 
lost  car  on  the  track  whidi  created  the 
danger  was  the  intervening  and  proximate 
cause  o'f  the  injury.  It  was  a  case  of  peril 
actually  discovered  by  the  representative  of 
the  employer  and  his  negligence  in  failing 
to  guard  against  it  or  give  warning  concern- 
ing it  was  the  proximate  cause  of  the  injury. 
This  instruction  was  therefore  incorrect  in 
excluding  that  element  from  the  considera- 
tion of  the  jury. 

[7]  There  are  other  assignments  of  error 
not  of  sufficient  importance  to  consider.  Sev- 
eral of  them  relate  to  matters  to  which  no 
exceptions  were  saved,  or  which  do  not  ap- 
pear In  the  bill  of  exceptions.  The  question 
of  permitting  the  app(>llee  to  introduce  in 
rebuttal  testimony  which  was  not  properly 


rebuttal  testimony  was  a  matter  of  discre- 
tion for  the  court,  and  we  cannot  say  that 
the  court  abused  Ita  discretion  in  that  re- 
spect. 

The  Judgment  is  therefore  reversed  and  the 
cause  is  dismissed  as  to  the  Western  Coal 
&  Mining  Company,  but  as  to  appellant 
Wallace  Harger  the  judgment  is  affirmed. 


SECURITY  LIFE  INS.  CO.  OF  AMERICA  V. 
BATES.     (No.  36.) 

(Supreme  Court  of  Arkansas.     June  7,  1920. 
Rehearing  Denied  July  5,  1920.) 

1.  Trial  «=»I77— Both  parties,  askiig  peremp- 
tory Instruction,  submit  undlsputsd  facts  to 
trial  ooart. 

Where  both  parties  ask  for  a  peremptory 
instruction,  and  do  notliing  more,  they  assume 
the  facts  to  be  undisputed,  and  in  effect  sub- 
mit to  the  trial  court  the  determination  of  the 
inferences  to  be  drawn  from  them. 

2.  Appeal  and  error  ^9846(1)  >-  Saprvms 
Court,  reviewing  oonrt  oase,  limited  to  eon- 
slderatlon  of  oorrectnaas  of  flnding  •■  law. 

In  reviewing  action  of  trial  court  sitting  as 
a  jnry.  Supreme  Court  is  limited  to  considera- 
tion of  correctness  of  finding  on  the  iaw,  and 
must  affirm  the  judgment,  if  there  is  any  evi- 
dence to  support  finding. 

3.  Principal  and  agent  €=399— Principal  beind 
by  acts  of  agent  within  authority. 

The  general  rule  is  that  a  principal  is 
bound  by  the  acts  of  its  agent  within  his  au- 
thority, including  what  is  usually  necessary  to 
the  performance  of  such  duties. 

4.  Insurance  «=392— Evidence  hold  to  Justify 
finding  agent  had  authority  to  reooive  applica- 
tion relative  to  military  sorvioe. 

In  an  action  on  a  life  policy,  issued  to  one 
subsequently  killed  in  battle  in  France,  evi- 
dence held  to  jastify  trial  conrt  in  finding  that 
agent  who  wrote  policy  was  general  agent  of 
company  in  the  particular  town,  and  possessed 
at  least  apparent  authority  to  receive  appU- 
cation  for  permit  to  enlist  in  the  army  and  go 
overseas,  given  him  by  insured's  brothers,  and 
to  accept  it. 

5.  Insuranoe  ®=>92— Evidenoe  hold  to  Jmtify 
fladlng  agent  bad  authority  to  accept  In  par- 
ticular form  application  for  permit  to  enlist 

In  action  on  life  policy,  issued  to  one  sub- 
sequently killed  in  battle  in  EVance,  evidence 
held  to  justify  finding  by  trial  court  that  in- 
surer's general  agent  in  town  had  authority  to 
accept,  in  form  in  which  it  was  presented  to 
bim  by  insured's  brothers,  application  for  per- 
mit to  enlist  and  to  go  overseas,  and  that  the 
brothers  were  justified  in  relying  on  his  promise 
to  attend  to  the  matter  of  getting  a  permit 
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6.  Insurance  (S=>36 1— Arrangement  by  insured 
for  payment  ef  premiums  througii  Arm  of 
wliicli  Insurer's  agent  was  credit  man  sufll- 
clent. 

Where  agent  of  life  insurer  agreed  with  in- 
sured and  his  brothers  that  while  insured  was 
in  military  seryice  be  would  take  care  of  pre- 
miums by  advancing  them  from  funds  of  firm 
for  which  he  was  credit  man,  and  charging 
insored  and  his  brothers  on  firm's  boolu,  both 
insured  and  his  brothers  were  justified  in  be- 
lieving agent  would  pay  a  premium  when  it  fell 
due,  together  with  an  additional  premium  under 
a  war  risk  clause,  and,  Insured  having  been 
killed  in  battle,  insurer  cannot  defend  for  non- 
payment of  extra  premium. 

Appeal  from  Circuit  Court,  Yell  County; 
A.  B.  Prlddy,  Judge. 

Suit  by  Amos  B.  Bates,  admlnlstratoir  of 
Alvln  S.  Bates,  against  the  Security  Life  In- 
surance Company  of  America.  From  a  Judg- 
ment tor  plaintiff,  defendant  appeals.  Af- 
firmed. 

Amos  B.  Bates,  administrator  of  the  estate 
of  Alvln  S.  Bates,  sued  the  Security  Life  In- 
surance Company  of  America  to  recover  on  a 
policy  of  life  insurance  for  $2,000.  The  com- 
pany defended,  on  the  ground  that  the  policy 
bad  been  forfeited,  because  the  insured  had 
not  complied  with  the  war  clause  contained 
In  it 

On  the  27th  day  of  August,  1917,  the  Se- 
curity Life  Insurance  Company  of  America 
Issued,  a  life  insurance  policy  to  Alvln  8. 
Bates  for  $2,000,  payable  to  the  insured's  ad- 
ministrators, executors,  or  assigns.  The  pol- 
icy contained  the  following  clause: 

"This  policy  shall  b«  incontestable  after  one 
year  from  its  date,-  except  for  nonpayment  of 
premiums,  and  except  for  naval  or  military 
service  in  time  of  war  without  a  permit,  which 
are  risks  not  assumed  by  the  compaay:  Pro- 
vided that,  in  ease  of  the  death  of  the  insured 
while  engaged  in  such  service  without  a  per- 
mit, the  amount  payable  hereunder  shall  be  the 
reserve  on  the  policy  at  date  of  death.  All 
statements  made  by  insured  shall,  in  the  ab- 
sence of  fraud,  be  deemed  representations,  and 
not  warranties,  and  no  such  statement  shall 
void  this  policy,  unless  it  is  contained  in  the 
application  therefor." 

Amos  B.  Bates  lived  at  Sulphur  Springs,  in 
Yell  county,  Ark.,  and  was  drafted  into  the 
army  of  the  United  States  on  September  19, 
1917.  While  in  the  army  at  Camp  Pike,  Ark., 
In  November,  1917,  Alvln  S.  Bates  sent  to  his 
brothers  at  Sulphur  Springs,  Ark.,  a  paper 
writing  in  which  he  asked  the  company  to 
Issue  him  a  permit  to  engage  in  the  military 
service  of  the  United  States.  The  insured  and 
taia  brothers  traded  with  a  mercantile  Urm  in 
Dardanelle,  in  Yell  county,  of  which  Ben 
Wirt,  the  agent  of  the  insurance  company, 
was  the  credit  man.  Wirt  liad  taken  the  ap- 
plication for  the  insurance  and  had  delivered 
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the  policy  to  the  insured.  In  fact,  the  policy 
was  left  by  the  insured  in  Wirt's  possession. 
An  arrangement  was  made  with  Wirt  where- 
by the  firm,  of  which  he  was  the  credit  man, 
would  pay  the  premiums  as  they  fell  due  and 
charge  the  same  to  the  account  of  the  Bates 
Bros.  While  at  Camp  Pike,  Ark.,  in  JMovem- 
ber,  1917,  the  insured  filled  out  an  application 
to  the  company  to  secure  a  permit  to  engage 
in  the  military  service  of  the  United  States 
and  to  go  beyond  the  limits  of  the  United 
States,  and  mailed  it  to  his  brothers  at  Sul- 
phur Springs,  Ark.,  and  asked  them  to  take 
it  to  Ben  Wirt  and  do  what  was  necessary 
to  be  done  with  regard  to  securing  such  per- 
mit. The  brothers  of  the  insured  carried  the 
application  to  Ben  Wirt,  and,  handing  it  to 
him,  asked  Wirt  for  information  as  to  what 
should  he  done  in  the  premises.  Wirt  looked 
at  the  application  and  banded  it  back  to  the 
brothers  of  the  insured,  saying  to  them,  "I 
will  make  it  all  right."  Relying  on  the  prom- 
ises of  the  agent,  the  brothers  went  on  home 
and  never  took  any  other  steps  in  the  matter. 
They  did  not  pay  the  extra  premium  of  $100 
on  the  thousand  required  of  those  drafted  in 
the  army  and  going  beyond  the  limits  of  the 
United  States.  They  had  made  arrangements 
with  Mr.  Wirt  for  the  firm,  of  which  he  was 
the  credit  man,  to  pay  the  premiums  and 
charge  the  same  to  the  account  of  the  Bates 
Bros.  Alvin  S.  Bates  was  sent  to  France,  and 
in  July,  1918,  was  killed  in  battle  while  in  the 
military  service  of  the  United  States.  When 
the  second  premium  became  due,  on  August 
27, 1918,  Mr.  Wirt  paid  the  same  and  charged 
it  to  the  account  of  the  Bates  Bros.  Ue  did 
not,  however,  pay  the  extra  premium  above 
referred  to.  At  the  time  the  payments  were 
made  it  was  not  known  that  the  insured  had 
been  killed  in  battle  during  the  latter  part  of 
the  previous  month.  The  brothers  of  the  in- 
sured relied  wholly  upon  the  promise  made 
by  Mr.  Wirt  to  secure  the  permit  for  the  in- 
sured to  go  with  the  army  to  France  and  to 
pay  the  premiums  as  agreed  upon,  and  for 
that  reason  took  no  further  steps  in  the  mat- 
ter. 

Ben  Wirt  was  a  witness  for  the  defendant. 
According  to  his  testimony  he  was  the  agent 
of  the  insurance  company  at  Uardaneile,  and 
secured  the  application  of  Alvln  S.  Bates  for 
a  policy  of  $2,000  In  the  company.  Soon  after 
the  United  States  became  involved  in  the  war 
with  Germany,  Wirt  received  instructions 
from  the  company  that  any  policy  holder  who 
was  engaged  in  the  military  service  of  the 
United  States  would  have  to  have  a  permit 
from  the  company.  Subsequently  Wirt  was 
instructed  that  any  policy  holder  who  had 
been  granted  this  permit  and  went  beyond 
the  limits  of  the  United  States  would  have 
to  pay  an  additional  $100  on  the  thousand. 
Wirt  wrote  to  the  company  for  blank  permits 
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fop  the  policy  holders  to  fill  out  The  com- 
pany wrote  him  that  they  had  no  regular 
forms  at  that  time.  Wirt  then  drew  up  some 
forms  of  his  own  and  sent  them  to  the  policy 
holders.  Be  mailed  one  of  these  to  Alvln 
8.  Bates  at  Camp  Pike,  Ark.  He  Instructed 
Bates  to  sign,  the  application  for  a  permit, 
and  put  the  number  of  his  company  and  regi- 
ment on  it,  and  forward  it  to  the  company. 
The  form  was  never  returned  to  Wirt,  and 
he  supposed,  from  that,  that  Bates  had  re- 
ceived It.  Wirt  wrote  to  the  company,  and 
asked  If  he  would  be  allowed  to  sign  his  name 
to  applications  for  permits,  and  was  Informed 
that  the  Insured  would  have  to  sign  In  person. 
When  the  brothers  applied  to  Wirt,  he  told 
them  he  would  look  after  the  matter  for  them 
and  make  it  all  right  Ue  had  in  mind  that 
he  had  already  sent  an  application  to  Alvln  S. 
Bates  and  thought  that  was  sufficient 

On  cross-examination  Wirt  was  asked  if  the 
Security  Life  Insurance  Company  had  a  gen- 
eral agency  at  Dardanelle,  Ark.  He  replied, 
"I  represent  them  as  general  agent,  local  ter- 
ritory." Wirt  further  stated  that  It  was  only 
necessary  for  a  policy  holder  to  have  a  permit 
to  engage  in  the  military  service  of  the  United 
States,  but  that,  If  the  policy  holder  went  over- 
seas In  the  service,  an  extra  premium  of  $100 
on  each  thousand  was  required.  The  company 
at  first  failed  to  send  Wirt  any  blank  forms 
for  permits,  because  It  did  not  have  any. 
Later  it  did  send  to  him  such  blank  forms. 
Wirt  explained  to  Alvln  S.  Bates  that  he 
would  have  to  pay  an  extra  premium  If  he 
went  overseas  in  the  United  States  army. 
He  told  Bates  to  notify  him  with  regard  to 
the  matter  before  he  left  for  t'rance,  and  that 
be  would  take  care  of  the  matter  for  him. 
'^Irt  told  Bates  about  the  extra  premium  a 
few  days  before  Bates  went  to  Camp  Pike. 
Wirt  understood  that  Bates  was  about  to  be 
sent  overseas  at  the  time  the  brothers  show- 
ed him  the  application  which  the  Ihsured  had 
signed  for  permission  to  enter  the  military 
service.  Both  sides  requested  a  peremptory 
instruction,  and  asked  for  no  other  instruc- 
tious. 

The  court  directed  a  verdict  for  the  plain- 
tiff, and  frcMU  the  judgment  rendered  the  de- 
fendant has  appealed. 

F.  W.  Bull,  of  Chicago,  III.,  and  T.  E.  Helm, 
of  Little  Rock,  for  appellant 

J.  B.  Crownover,  of  Dardanelle,  for  appel- 
lee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  Where  both  parties  ask  for  a  peremptory 
instruction,  and  do  nothing  more,  they  as- 
sume the  facts  to  be  undisputed,  and  in  effect 
submit  to  the  trial  court  the  determination  of 
the  inferences  to  be  drawn  from  them.  St 
T.  r  M.  &  80.  Ry.  Co.  t.  Ingram,  lib  Ark. 
\  W.  692. 


[2]  In  the  case  at  bar  each  party  asked  tlie 
court  for  a  peremptory  instruction  and  re- 
quested no  other  instruction.  This  then 
amounted  to  a  submlBSlon  of  the  cause  to  the 
court  sitting  as  a  jury,  and  in  reylewing  tlie 
action  of  the  trial  court  we  are  limited  to  a 
consideration  of  the  correctness  of  the  find- 
ing on  the  law,  and  must  aiurm  the  Judgment 
if  there  is  any  evidence  in  support  of  the 
court's  finding. 

[3]  Wirt  testified  tlut  be  was  tbe  general 
agent  of  the  company  in  local  territory.  The 
general  rule  Is  that  a  principal  is  bound  by 
the  acts  of  its  agent  wUbin  the  antbotity 
conferred  upon  him,  and  this  Inclndes  what 
Is  usually  necessary  to  the  performance  of 
such  duties.  In  discussing  the  authority  of  a 
general  agent  in  Oak  Leaf  Mill  Co.  v.  Cooper, 
lOS  Ark.  79, 146  S.  W.  130,  the  court  said: 

"A  principal  la  not  only  bound  by  the  acts  of 
the  agent  done  under  .express  authority,  but  be 
is  also  bomid  by  all  acts  of  a  general  ugast 
whidi  are  within  the  apparent  scope  of  his 
authority,  whether  they  have  been  authorized 
by  the  principal  or  not,  and  even  if  they  are 
contrary  to  express  directions.  The  prindpal 
in  such  case  is  not  only  bound  by  the  aothority 
actually  given  to  the  general  agent  but  by  the 
authority  which  the  third  person  dealing  with 
him  has  a  right  to  believe  has  been  given  to 
him.  Brown  v.  Brown,  96  Ark.  456.  The  ques- 
tion in  all  such  cases  relative  to  the  acts  of  a 
general  agent  is,  not  whether  the  authority  of 
such  agent  was  limited,  but  whether  the  iieraon 
dealing  with  such  agent  had  knowledge  or  no- 
tice of  such  UmitatioDs  of  bia  anthority." 

Wirt  said  that  be  was  the  "general  agent, 
local  territory."  The  words  "local  territory" 
did  not  limit  his  pawn's  as  agent,  but  only  re- 
stricted the  territory  over  which  he  might 
exercise  the  powers  of  a  general  agent  Wirt 
testified  that,  when  the  brothers  came  to  him 
and  submitted  the  insured's  application  for 
a  permit  to  go  overseas,  and  he  told  them 
that  It  was  all  rl«^t,  that  he  would  attmd  to 
the  matter,  he  had  in  mind  that  he  bad  al- 
ready sent  a  blank  form  to  the  Insured  at 
Camp  Pike,  to  be  filled  out,  and  supposed  that 
the  Insured  would  fill  out  the  blank  form  and 
mail  It  to  the  company.  In  testing,  however, 
the  legal  sutUdency  of  tbe  evidence  to  sup- 
port the  finding  of  the  court  we  must  con- 
sider tbe  evidence  in  tbe  li^t  most  favorable 
to  tbe  plain tlffi.  It  does  not  appear  that  Wirt 
communicated  to  tbe  brothers  of  tbe  insured 
that  be  had  already  sent  in  a  blank  form  to 
the  Insured  at  Camp  Pike,  to  be  tbere  fiUed 
out  by  him  and  mailed  to  tbe  company  at  its 
home  office.  Wirt  told  the  brothers  that  it 
was  all  right  and  he  would  attend  to  tbe 
matter.  He  had  already  told  the  insured, 
when  he  passed  through  Dardanelle  on  his 
way  to  Camp  Pike,  to  notify  him  in  case  be 
got  orders  to  go  overseas,  so  that  be  mlgbt 
attend  to  the  matter  of  getting  a  permit  Xur 
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the  Insured.  Wirt  also  told  the  Insured  that 
he  would  attend  to  the  matter  of  paying  the 
premiums. 

[4]  Under  thla  state  o(  the  record  the  court 
was  Justified  in  finding  that  Wirt  was  general 
agent  of  the  company  at  Dardanelle,  and  pos- 
sessed at  least  the  apparent  authority  to  re- 
ceive the  application  for  a  permit  to  enlist  in 
the  army  and  to  go  overseas,  given  to  him  by 
the  insured's  brothers,  and  to  accept  the 
same. 

[S]  The  court  was  further  justified  in  find- 
ing that  be  had  authority  to  accept  such  ap- 
plication In  the  form  It  was  presented  to 
him,  and  that  the  brothers  of  the  Insured 
were  Justified  In  relying  upon  his  promise  in 
the  premises.  Therefore  the  evidence  was  le- 
gally sufficient  to  Justify  a  finding  by  the 
trial  court  in  favor  of  the  plaiutitc. 

[8]  Again  It  is  Insisted  that  the  court  was 
not  warranted  in  finding  In  bdialf  of  the 
plaintiff,  because  no  extra  premium  was  paid 
as  required  in  case  of  policy  holders  who 
were  soldiers  in  the  United  States  army  and 
had  received  permits  from  the  company  to 
enter  such  service  and  to  go  overseas  and 
fight  in  the  war  with  Germany,  it  will  be  re- 
membered that  the  Insured  was  killed  In  bat- 
tle in  France  In  July,  1918,  and  that  his  sec- 
ond premium  was  not  due  until  the  22d  of 
Au^st,  1918.  In  pursuance  of  the  agree- 
ment of  the  Insured  and  his  brothers,  Wirt 
charged  the  amount  of  the  second  premium 
on  the  books  of  the  merchant  with  whom  he 
worked  to  the  Bates  Bros.,  and  remitted  the 
amount  to  the  company.  It  is  true  this  was 
doue  before  any  of  the  parties  knew  that  the 
Insured  had  been  killed  In  battle,  but  it  was 
done  pursuant  to   an  agreement  made  by 
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Wirt  with  both  the  insured  and  his  brothers. 
Wirt  was  the  credit  man  for  a  mercantile 
firm  In  Dardanelle,  and  had  authority  to  say 
fphen  and  how  much  money  would  be  paid  by 
the  firm  for  such  customer.  Ue  agreed  with 
the  insured  and'  his  brothers  to  take  care  of 
the  premiums  on  his  policy,  and  to  pay  them 
to  the  company  and  charge  the  Bates  Bros, 
with  them  on  the  books  of  the  mercantile 
company.  Of  course.  In  making  the  payment 
to  the  insurance  company,  he  was  acting  as 
agent  of  the  Bates  Bros.;  but  in  receiving 
the  money  he  was  acting  as  agent  of  the  In- 
surance company.  The  Bates  Bros,  made  an 
arrangement  In  advance  with  the  mercantile 
company  to  secure  the  money,  and  Wirt 
promised  to  apply  It  to  the  payment  of  the 
premiums  as  they  fell  due.  Both  the  Insured 
and  bis  brothers  were  Justified  In  believing 
that  Wirt  would  pay  the  second  premium 
when  it  fell  due,  and  that  he  would  pay  the 
additional  premium  imder  the  war  risk 
clause.  'They  had  made  arrangements  for  the 
money  with  the  mercantile  firm  of  which  Wirt 
was  the  credit  man,  and  he  agreed  to  send  the 
money  In  to  the  Insurance  company.  As  gen- 
eral agent  of  the  company,  he  had  the  au- 
thority to  receive  the  money  and  send  it  In. 
The  money  was  there  under  his  control  all 
the  time,  and  he  had  nothing  to  do  but  send 
It  in  to  the  company.  Therefore  the  court 
was  Justified  In  finding  that  the  insured  had 
done  all  that  was  necessary  for  him  to  do  with 
regard  to  paying  his  premium.  New  York 
Life  Insurance  Co.  v.  AUen,  220  S.  W.  80a; 
Sovereign  Camp,  Woodmen  of  the  World  v. 
Newsom,  219  S.  W.  759. 

It  follows  that  the  judgment  must  be  af- 
firmed. 
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STATE  V.  NAVE.     (No.  21897.) 

(Supreme  Court  of  Minouri,  Division  No.  2. 
June  4,  1920.) 

1.  Witnesses  «s»384— Not  Impeachable  by  pii. 
or  oontradlctory  statements  as  to  mere  mat- 
ter of  opinion. 

To  impeach  a  witness  by  prior  contradic- 
tory statements,  they  must  be  statements  of 
fact  pertinent  to  the  issue,  and  not  merely  mat- 
ters of  opinion;  facts  which  would  be  compe- 
tent evidence  independent  of  inconsistency  with 
the  witness'  testimony;  hence  it  was  error 
to  admit  impeaching  evidence  that  accused's 
father  had  previously  stated  in  conversation, 
in  accused's  absence,  that  he  thought  accused 
had  taken  the  mules  he  was  accused  of  steal- 
ing. 

2.  Laroony  «s>68(l)— EvMeaoo  held  insiiffl- 
olent  to  connect  accused  with  stealing  mules. 

In  trial  for  grand  larceny,  evidence  as  to 
accused's  connection  with  the  stealing  of  mules 
charged  held,  insufficient  to  take  the  question 
of  his  guilt  to  the  jury. 

Appeal  from  Circuit  Court,  Taney  County; 
Fred  Stewart,  Judge. 

Mack  Nave  was  convicted  of  grand  larceny, 
and  appeals.  Reversed,  and  defendant  dis- 
charged. 

G.  W.  Thornberry,  of  Galena,  and  D.  F.  Mc- 
Conkey,  of  Forsyth,  for  appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and 
George  V.  Berry,  Asst.  Atty.  Gen.,  for  the 
State. 

WHITE,  C.  The  defendant  was  indicted  In 
the  circuit  court  of  Taney  county  on  a  charge 
of  grand  larceny,  was  convicted  April  24, 
1919,  and  his  punishment  assessed  at  two 
years'  Imprisonment  in  the  state  peniten- 
tiary, and  appealed. 

Defendant  was  charged  with  stealing  two 
mules  that  belonged  to  James  Beck.  Beck 
lived  Just  within  the  state  of  Arkansas,  about 
three  miles  from  Protem,  Mo.  On  the  night 
of  August  11,  1816,  which  was  said  by  the 
witnesses  to  be  Friday  night,  two  bay  mule* 
belonging  to  Beck  disappeared  and  he  was 
unable  to  find  them.  About  six  weeks  later 
he  learned  they  .were  at  the  bam  of  Rich 
Kissee  at  Ozark,  in  Oirlstian  county. 

He  went  there,  identified  them,  and  took 
them  away.  On  Monday  following  the 
Friday  night  on  which  the  mules  were  stolen 
they  were  sold  to  Stone  &  Hesterlee  by  one 
Wayne  Moulder  for  $160,  although  at  the 
time  they  were  worth  $235.  Stone  Sc  Hester- 
lee Immediately  sold  them  to  Kissee. 

The  facts  relied  upon  by  the  state  to  con- 
nect the  defendant  with  the  theft  of  the 
mules  briefly  are  as  follows: 

Mack  Nave  was  a  boy  about  15  years  of 
age,  and  lived  with  his  father,  Willis  Nave,  In 


Taney  county,  about  20  miles  from  where 
Beck,  the  owner  of  the  mules,  lived.  Willis 
Nave  had  a  son,  Perry  Nave,  who  lived  in 
the  neighborhood  of  Protem,  a  few  .miles 
from  where  Beck  lived.  On  Friday,  about 
August  11th,  Mack  Nave  passed  Beck's  house 
and  watched  the  house  with  unusual  and 
unnecessary  Intentness,  according  to  the 
statement  of  Beck.  The  mules  disappeared 
that  night.  On  Sunday  two  mules  with  hal- 
ters on,  answering  the  general  description  of 
Beck's  mules,  were  seen  in  Willis  Nave's 
pasture.  It  was  suggested  to  Mack  Nave  that 
they  had  better  be  driven  out  He  said,  "Let 
the  mules  get  out  the  way  they  got  la."  The 
witnesses  who  saw  those  mules  could  not  tdl 
whether  they  were  fastened  up  by  baiters  or 
not.  The  defendant  Mack  Nave,  was  in  the 
neighborhood  of  Protem  at  the  time  the  males 
were  stolen,  and,  according  to  the  testimony 
of  his  brother,  he  stayed  all  night  at  Perry's 
house  on  that  night,  and  remained  there  until 
noon  the  next  day. 

Wayne  Moulder,  who  sold  the  .mules  to 
Stone  &  Hesterlee  two  days  after  they  >were 
stolen,  was  a  farm  hand  In  the  employ  of 
Willis  Nave.  When  he  brought  the  mules 
to  Osark  he  was  riding  a  mule  which  belong- 
ed to  Willis  Nave;  Mack  Nave,  the  defend- 
ant told  some  of  the  witnesses  that  he  loaned 
Moulder  that  mule  to  ride  Sunday  night 

As  soon  as  the  mules  were  recovered,  the 
defendant  was  arrested  by  the  sheriff  of 
C!hri8tian  county  rhA  taken  to  Ozark.  On 
the  way  the  sheriff  st<^ped  at  Sparta,  in 
Christian  county,  where  he  told  his  prisoner 
that  he  would  have  to  take  him  before  a 
Justice  of  the  peace.  He  explained  to  Nave 
that  he  would  have  to  have  a  preliminary 
trial  or  else  waive  it  The  defendant  did 
not  aeem  to  understand  that  he  would  have 
to  go  through  a  preliminary  trial,  and,  after 
further  explanation,  he  said:  "Well,  I  guess 
I  Just  as  well  plead  guilty."  Other  witnesses 
heard  BIm  make  the  statement  in  connection 
with  a  preliminary  hearing.  No  objection 
was  made  to  that  evidence.  The  next  morn- 
ing after  he  was  taken  to  Ozark  his  father, 
Willis  Nave,  having  ridden  all  night  to  reaefa 
Ozark,  appeared  there  and  paid  Hesterlee 
$207,  the  amount  the  mules  had  cost  Hester- 
lee with  the  expense.  Hesterlee  said  he 
thought  after  that  transaction  the  matter 
would  be  dropped.  Beck  then  took  the  mules 
home.  Wayne  Moulder  disappeared  about 
the  time  the  mqjes  did  and  was  not  seen  in 
the  ndghborhood  aftenyards. 

On  Sunday,  when  the  mules  were  seen  In 
Willis  Nave's  pasture,  the  place  was  In 
charge  of  one  Norman  Ckimbs,  who,  it  s^ms, 
had  rented  the  place.  He  knew  the  mules 
referred  to  did  not  belong  to  Willis  Nave. 
Some  other  facts  are  mentioned  in  the  evi- 
dence tending  to  shof^  the  movements  of 
Mack  Nave  and  Wayne  Moulder  In  the  neigb- 
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borhood    Saturday    and    Sunday    after    the 
mules  disappeared  from  Beck's  place. 

When  WUlls  Nave  was  on  the  stand  and 
reca^Ued  by  the  defendant  in  rebuttal,  be 
was  asked  this  question: 

"I  will  asic  you  if  you  didn't  have  a  con- 
Tersation  with  Norman  Combs  in  which  you 
said,  'Aint  this  a  good  get-off?'  and  he  said. 
Tea,  sir;  it  i&,'  and  yon  said,  'What  do  you 
think  of  this?'  and  he  refused  to  tell  you  there 
before  the  family,  and  out  in  the  field  the 
next  morning  you  asked  him  again,  'What  do 
you  think  about  this?'  and  you  told  him  that 
you  thought  Mack  had  taken  the  mules." 

The  witness  denied  making  any  such  state- 
ment. 

Norman  Combs  was  then  placed  upon  the 
stand  and  asked  if  the  conversation  took 
place — the  defendant  not  present — in  sub- 
stantially the  same  language  as  in  the  ques- 
tion tut  to  WlIHs  Nave.  He  answered  that 
Nave  did  make  the  statement.  All  this  was 
duly  objected  to  by  appellant's  counsel  and 
exceptions  saved. 

[1]  1.  The  evidence  offered  and  admitted 
to  contradict  Willis  Nave  was  gross  error. 
While  a  witness  may  be  impeached  by  show- 
ing that  he  has  made  statements  at  other 
times  in  contradiction  of  what  he  testifies 
on  the  stand,  contradictory  statements,  which 
may  be  shown  for  the  purpose  of  impeach- 
ment, mast  be  statements  of  {sets  pertinent 
to  the  iKSue,  and  not  merely  matters  of  opin- 
ion; facts  which  would  be  competent  evi- 
dence independent  of  any  inconsistency  with 
the  testimony  of  the  witness.  Hamburger  v. 
Rinkel,  164  Mo.  398,  loc.  clt.  407,  64  S.  W. 
104;  McFadln  v.  Catron.  120  Mo.  262,  loc.  clt. 
263,  25  S.  W.  606;  Schloemer  v.  Transit  Co., 
204  Mo.  loc.  dt.  116,  102  S.  W.  665;  Wojtylak 
▼.  Coal  Co.,  188  Mo.  loc.  cit.  289,  87  S.  W. 
506;  Herman  v.  Ry.,  L.,  H.  &  P.  Co.,  144 
Mo.  App.  loc.  dt.  154,  129  S.  W.  414.  Here 
the  former  statement  of  Willis  Nave,  which 
the  state  was  allowed  to  prove,  merely  gave 
his  opinion.  It  is  not  a  statement  of  any  fact 
within  the  knowledge  of  the  witneas  or  with- 
in the  knowledge  of  Nave.  Its  damaging 
character  is  sufficient  to  account  for  the  ver- 
dict. 

[2]  II.  In  order  to  convict  it  was  necessary 
by  competent  evidence,  to  connect  the  de- 
fendant with  the  commission  of  the  crime. 
The  Statement  made  by  the  appellant  when 
under  arrest  that  he  thought  he  had  better 
plead  guilty  was  Incompetent,  but  was  not 
objected  to.    A  t>oy  16  years  of  age,  In  cus- 
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tody  of  an  officer,  a  threatened  prosecution 
for  grand  larceny  impending,  with  no  friend 
or  counsel  near  to  advise  him,  makes  the 
statement  which  on  its  face  does  not  prove 
he  actually  participated  in  taking  the  mules. 
It  was  only  an  expression  of  helplessness  and 
despair  in  the  heart  of  the  hoy,  and,  under 
the  circumstances,  ought  not  to  be  considered 
as  evidence  against  him. 

There  is  no  other  fact  in  the  evidence 
which  accomplishes  more  then  to'  arouse  a 
mere  suspicion  that  he  participated  in  the 
theft.  There  is  no  doubt  of  the  guilt  of 
Wayne  Moulder.  He  took  the  mules  away 
from  the  neighborhood  of  Proton  to  another 
county  and  sold  them,  got  the  money,  and 
disappeared.  It  is  not  shown  that  the  de- 
fendant assisted  in  any  manner  in  taking 
the  mules  away  or  received  any  of  the  pro- 
ceeds of  the  sale.  He  passed  Beck's  house 
on  the  day  preceding  the  night  on  which  the 
mules  were  stolen  and  actually  looked  at 
Beck's  bouse  with  considerable  interest.  It  is 
not  even  claimed  that  he  looked  at  the  mules 
or  saw  them  on  that  occasion.  He  loaned 
Moulder  the  mule  on  which  he  rode  the  night 
he  took  the  mules  away.  It  is  not  -shown  to 
l>e  anything  unusual  for  one  to  loan  a  mule  or 
saddle  horse  in  that  community  without  In- 
quiring the  purpose  for  which  It  may  lie  used. 
If  there  had  been  evidence  that  Mack  Nave 
knew  where  Moulder  was  going  and  wliat  he 
borrowed  the  mule  for,  the  evidence  of  that 
loan  might  have  some  probative  force. 

The  mules  seen  in  the  pasture  of  Willis 
Nave  the  day  after  Beck's  mules  disappeared 
were  not  shown  to  be  the  stolen  mules.  That 
pasture  at  that  time  was  not  in  charge  of 
Mack  Nave  or  of  his  father,  Willis  Nave,  but 
was  in  charge  of  Norman  Combs,  a  witness 
for  the  state.  It  was  not  shown  that  the  de- 
fendant brought  the  mules  there  or  took  them 
away  or  had  anything  to  do  with  them  while 
they  were  there  except  to  tell  some  one  that 
they  might  get  out  the  way  they  got  In, 

The  evidence  was  entirely  Insufficient  to 
submit  to  the  Jury  the  question  of  the  de- 
fendant's guilt 

The  judgment  is  reversed,  and  the  defend- 
ant discharged. 

BAILEY  and  MOZLEY,  CC,  concur. 

PER  CURIAM.  The  foregoing  opinion 
by  WHITE,  C,  is  adopted  as  the  opinion  of 
th«  court. 

All  the  Judges  concur. 
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STATE  V.JACKSON.    (No.  21916.) 

(Snpreme  Conrt  of  Misaonri,  Divlaion  No.  2. 
Jane  4,  1920.) 

1.  Indlotment  Md  Informatloii  «=>!  10(38)— In- 
JietiUMt  for  oarrying  eonoMled  weapoat  fol- 
lowing ctatute  held  tufflelont 

An  information  setting  out  the  crime  of  car- 
rying concealed  weapons  in  accordance  with  ap- 
proved precedents  and  closely  following  Rev. 
St.  1909,  I  4496,  is  sufficient. 

2.  Crimlaal  law  «=s875(l)— Verdlot  finding  do- 
fendant  guilty  as  oharged  held  snfllcteat. 

In  a  prosecution  for  carrying  concealed 
weapons,  a  verdict,  "We,  the  jury,  find  defend- 
ant guilty  in  the  manner  and  form  as  charged 
in  the  information,  and  assess  his  punishment," 
etc.,  held  sufficient  in  form. 

3.  Criminal  law  «=»!  159(2)— Verdlot  of  gnllty 
supported  by  suMtantlal  ovldonoe  will  aot  be 
disturbed. 

In  a  prosecution  for  carrying  concealed 
weapons,  it  was  the  duty  of  the  Jury  to  pas* 
upon  the  facts  under  the  instructions  of  the 
court,  and,  where  there  was  substantial  evidence 
to  sustain  a  verdict  of  guilty,  it  should  stand. 

4.  Criminal  law  «=3 1 064 (I)— Assignments  that 
verdlot  was  against  evidence,  or  against  law 
declared  In  Instructions^  are  too  general. 

Assignments  in  a  motion  for  new  trial  that 
"the  verdict  is  against  the  evidence"  or  that 
"the  verdict  is  against  the  law  as  declared  in 
the  instructions  given  by  the  court"  are  too 
indefinite  to  require  consideration,  in  view  of 
Rev.  St.  1900,  I  1841,  requiring  motions  to  be 
specific. 

5.  Criminal  law  «s»90l— Demurrer  to  state's 
evidence  Is  waived  where  defendant  Introduces 
evidence  and  rebuttal  evidence  follows. 

Defendant  in  a  criminal  case,  having  put  be- 
fore the  jury  his  own  evidence,  and  rebuttal 
testimony  having  been  introduced,  waived  his 
right  to  be  heard  on  the  overruling  of  his  orig- 
inal demurrer  to  the  evidence  filed  at  the  close 
of  the  state's  evidence  in  chief. 

6.  Criminal  law  (S=37S2— Overruling  of  demur- 
rer not  error  where  verdict  Is  supported  by 
substantial  evidence. 

If  defendant  filed  a  demurrer  to  the  evi- 
dence at  the  conclusion  of  the  whole  case,  the 
court  would  have  been  justified  in  overruling 
it,  since  there  was  substantial  evidence  offered 
at  the  trial  sustaining  the  verdict  of  guilty. 

7.  Weapons  «=»I7(5)— Intention  in  carrying 
pistol  concealed  held  for  jury. 

In  a  prosecution  for  carrying  a  concealed 
'weapon,  it  was  a  question  for  the  jury  as  to 
whether    defendant    intentionally    carried    his 
pistol  concealed. 

8.  Weapons  <S=»ll(</2)— That  defendant  was  a 
postmaster  and  had  government  money  and 
stamps  did  not  excuse  carrying  ooncealed 
weapon. 

In  a  prosecution  for  carrying  concealed 
weapons,  under  Rev.  St.  1909,  &  4496,  it  was 


not  error  for  the  court  to  instruct  the  Jury 
that  the  fact  that  defendant  was  a  postmaster, 
and  bad  government  money  and  stamps  upon  or 
abont  his  person,  etc.,  was  not  a  defense. 

9.  Criminal  law  «s>l  1 29(3)— General  assign- 
ment as  to  rulings  on  evidence  will  be  over- 
ruled where  record  shows  ne  error. 

In  a  criminal  prosecution,  where  an  assign- 
ment of  error  alleging  admission  of  incompe- 
tent, illegal,  and  irrelevant  testimony  offered 
by  the  state  over  defendant's  objection  does  not 
point  out  the  specific  objectionable  evidence, 
and  where  the  record  does  not  show  erroneoua 
adverse  rulings  in  such  respect,  the  assignment 
will  be  overruled. 

10.  Criminal  law  «=>655(2)— Remark  by  court 
that  aoeused  as  postmaster  had  no  right  to 
oarry  oonoealed  weapon  to  protect  govorament 
funds  held  proper. 

In  a  prosecution  for  carrying  concealed 
weapons,  where  defendant  was  asked  if  he  was 
not  under  bond  to  protect  government  funds, 
which  was  objected  to  as  immaterial,  the  court'a 
remark  that  "it  don't  give  him  any  authority 
to  carry  a  pistol,"  and  further  that  "the  law 
says  he  shall  not  carry  it  concealed  except  on 
certain  conditions,  and  the  intention  don't  make 
any  difference,"  and  a  further  statement  that 
the  law  points  out  the  conditions  under  which 
one  may  carry  a  concealed  weapon,  where  de- 
fendant was  attempting-  an  excuse  because  he 
was  postmaster  and  had  government  fands  oa 
his  person,  h^  proper. 

1 1.  Criminal  law  «s>720(2)— Assertion  of  pros- 
eouting  attorney  held  supported  by  evidence. 

In  a  prosecution  for  carrying  concealed 
weapons,  an  interruption  of  the  prosecuting  at- 
torney when  he  stated  tiiat  the  prosecuting 
witness  said  that  something  fell  to  the  ground 
during  the  scuffle  between  himself  and  defend- 
ant, objecting  that  there  was  not  such  testimo- 
ny, is  without  merit,  where  the  prosecutinf 
witness  bad  testified  as  to  defendant's  picking 
up  something  from  the  ground  and  not  knowing 
where  defendant  got  the  plstoL 

12.  Criminal  law  «s>720(7)  —  Statemoat  ml 
proseoutlng  attorney  showing  his  ooneiasioa 
from  evidenoe  held  proper. 

In  a  prosecution  for  carrying  concealed 
weapons,  a  remark  of  the  prosecuting  attorney 
that  defendant  tore  bis  pocket  in  trying  to 
get  his  pistol  out  held  proper,  as  counsel's 
opinion,  where  witness  testified  that  the  pocket 
was  torn  after  defendant  put  liis  band  in  his 
pocket,  it  being  the  province  of  the  jury  to  de- 
termine the  facta  from  the  evidence  supporting' 
such  contention. 

13.  Criminal  law  «=»728(l)— Conrt  need  not 
permit  Interruption  of  prosecuting  attoraey'a 
argument  by  trivial  objections. 

While  it  is  the  duty  of  the  trial  court  to 
protect  a  defendant  cliarged  with  crime  from 
improper  remarks,  calculated  to  prejudice  tlte 
jury  against  him,  yet,  on  the  other  band,  trivial 
objections  interrupting  the  prosecuting  attor- 
ney's argument,  made  for  the  purpose  of  break- 
ing the  force  of  his  remarks  to  the  jury,  should 
not  be  tolerated. 
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Appeal  from  Circuit  Court,  Gasconade 
County ;  R.  A.  Brener,  Judge. 

John  H.  Jackaon  was  convicted  of  ■«arry- 
Ing  concealed  weapons,  and,  after  overrul- 
ing of  his  motion  for  new  trial,  he  appeals. 
Affirmed. 

On  July  14,  1919,  the  prosecuting  attorney 
of  Gasconade  county,  Mo.,  filed  In  the  cir- 
cuit court  of  Bald  county  a  verified  Informa- 
tion charging  defendant  with  the  crime 
of  carrying  a  concealed  weapon.  The  in- 
formation, without  caption  and  jurat,  is 
as  follows: 

"J.  W.  Hensley,  prosecuting  attorney  within 
and  for  the  county  of  Gasconade,  in  the  state 
of  Missouri,  informs  the  court  upon  the  sworn 
complaint  of  Fred.  Bodendick  that  on  the  29th 
day  of  May,  1919,  at  and  in  the  county  of  Gas- 
conade, in  the  state  of  Missouri,  John  H. 
Jackaon,  not  being  then  and  there  a  legally 
qualified  sheriff,  police  ofScer,  or  other  person 
whose  bona  fide  duty  it  was  to  execute  process, 
civil  or  criminal,  make  arrests  or  aid  in  con- 
serving the  public  peace,  and,  not  being  then 
and  there  traveling  in  a  continuous  journey 
peaceably  through  the  state  of  Missouri,  did  un- 
lawfully and  feloniously  carry  concealed  about 
his  person  a  certain  deadly  and  dangerous 
weapon,  to  wit,  a  revolving  pistol,  against  the 
peace  and  dignity  of  the  state.  J.  W.  Hensley, 
Prosecuting  attorney  of  Gasconade  county,  Mo." 

On  September  8,  1919,  defendant  was  prop- 
erly arraigned  and  entered  his  plea  of  not 
guilty. 

The  evidence  on  the  part  of  the  state  tends 
to  show  that  on  the  evening  of  May  29,  1919, 
Fred  Bodendick,  prosecuting  witness  in  this 
case,  arriving  in  Bland,  Gasconade  county, 
of  this  state,  from  Hermann,  also  in  this 
state^  went  directly  to  the  light  plant  and 
garage  to  see  one  Coonle  Miller,  relative  to 
a  trip  back  to  Hermann  next  day.  Upon 
arriving  at  the  light  plant  and  garage,  he 
saw  the  defendant,  John  H.  Jackson,  In  the 
act  of  filling  one  of  the  tires  of  his  car  which 
be  had  there  with  air.  Defendant  finished, 
put  on  his  coat,  and  walked  around  to  the 
back  of  the  car,  met  Bodendick,  who  said 
to  him,  "You  have  been  running  over  the 
family,  and  probably  you  want  to  run  over 
me,"  whereupon  he  struck  defendant,  and  de- 
fendant ran  his  hand  in  his  right  outside 
iwcket.  Bodendick,  seeing  this  action,  took 
hold  of  defendant,  and  they  scuffled  until, 
Bodendick  says,  '  defendant  said  he  had 
enough.  During  this  altercation  Bodendick 
did  not  see  defendant  with  a  pistol,  nor  did 
be  know  that  he  had  one,  although  while 
they  were  scuffling  he  felt  something  in  de- 
fendant's pocket.  After  the  scuffle  they  both 
walked  back  toward  the  car,  and  at  this 
time  defendant  reached  down  and  picked 
something  from  the  ground.  Bodendick  saw 
that  defendant  had  a  gun  or  pistol,  and  at- 
t«nipted  to  "grab"  his  hand.  Defendant  fir- 
ed, and  Bodendick  turned  and  ran.    Defend- 
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ant  followed,  discharging  the  pistol  five 
times,  firing  each  shot  in  Bodendlck's  di- 
rection. The  first  went  through  his  "pants," 
and  one  of  the  others  through  his  "shirt." 
It  appears  that  defendant  was  the  postmas- 
ter at  Bland,  and  Bodendlck's  wife  had  told 
him  that  defendant  had  ejected  his  (the  wit- 
ness*) daughter  twice  from  the  post  office. 
One  witness  testified  that  defendant  was  not 
a  sheriff,  constable,  police  officer,  or  any 
officer  authoilzed  to  execute  process  or  make 
a.  criminal  arrest,  and  several  other  witness- 
es who  were  present  and  saw  the  encounter 
testified  that  they  did  not  at  any  time  see 
a  gun  or  pistol  until  after  defendant  had 
picked  one  up  from  the  ground,  and  their  tes- 
timony as  to  the  other  incidents  are  substan- 
tially as  outlined  above. 

At  the  conclusion  of  respondent's  evidence 
in  chief,  the  defendant  asked,  and  the  court 
refused,  the  following  instruction: 

"The  court  instructs  the  jury  that,  under  the 
law  and  the  evidence  in  this  case,  you  should 
find  the  defendant  not  guilty." 

An  exception  was  saved  to  this  ruling. 

The  evidence  on  the  part  of  the  defend- 
ant tends  to  show  that  he  was  the  postmas- 
ter at  Bland,  and  on  the  evening  of  the  29th 
of  May,  1919,  he  closed  the  post  office  about 
7  o'clock,  and,  not  havlhg  a  safe  in  the  office, 
he  placed  the  money,  stamps,  and  money 
orders  in  his  pocket  to  take  home  for  safe- 
keeping, as  it  was  his  custom  to  do.  He  also 
placed  in  his  right-hand  outside  coat  pocket 
his  pistol,  and,  as  he  states,  the  lapel  of  the 
pocket  of  his  coat  was  turned  in,  and  the 
pistol  not  concealed.  He  had  recently  bought 
an '  automobile  from  Mr.  Neese,  the  cashier 
of  the  Commercial  Bank,  and  had  made  an 
appointment  with  him  to  test  the  car  out, 
to  ascertain  whether  or  not  it  was  in  good 
running  condition.  The  defendant  was  In- 
tending to  make  a  trip  to  New  Salem  the 
next  day.  After  the  ride,  and  after  Mr.. 
Neese  had  left  him,  he  went  to  the  garage  to 
fill  one  of  the  tires  of  the  car  with  air,  in- 
tending to  leave  immediately  for.  his  home. 
After  filling  the  tire,  he  put  on  his  coat,  and 
noticed  the  butt  of  the  pistol  protruding  from 
his  pocket.  After  putting  on  his  coat,  and 
after  he  started  to  get  into  the  car,  he  no- 
ticed the  valve  cap  of  the  air  stem  on  the 
ground  and  stooped  to  put  it  on.  While  do- 
ing this,  he  heard  Bodendick,  or  some  one 
else,  say  something,  turned  his  head,  and  saw 
that  It  was  Bodendick,  who  immediately 
kicked  him  while  he  was  still  in  this  vosl- 
tlon.  He  grabbed  Bodendick  by  the  leg,  and 
was  "slung"  loose  and  kicked  in  the  ribs 
twice  more.  Defendant  again  "grabbed"  Bo- 
dendlck's leg,  and  they  both  fell  in  a  near- 
by ditch,  and  as  they  crawled  out  Bodendick, 
being  somewhat  ahead  of  defendant,  started 
to  pick  up  something,  and,  as  defendant  said, 
made  some  threatening  remark.  Just  what  it 


Digitized  by 


Uoogle 


748 


222  SOUTHWESTERN  REPORTER 


(Ua 


was  he  did  not  know.  At  this  time  he  saw 
his  gun  on  the  ground,  picked  It  up,  and,  as 
Bodendick  "grabbed"  him  again,  fired  at  him 
and  continued  to  do  so  five  times.  Defendant 
says  that  he  does  not  know  how  the  gun 
came  to  be  on  the  ground.  After  the  shoot- 
ing defendant  surrraidered  to  a  deputy  sher- 
iff and  was  released  on  bond. 

The  instructions  and  such  other  matters 
as  may  be  deemed  important-  will  be  con- 
sidered In  the  opinion. 

The  case  was  tried  on  September  8,  1919, 
before  a  jury,  and  the  latter  returned  Into 
court  the  following  verdict: 

"We,  the  jury,  find  the  defendant  gailty  in 
manner  and  form  as  charged  in  the  information, 
and  assess  his  punishment  at  a  fine  of  f200. 
"Geo.  Rucdiger,  Foreman." 

On  September  10,  1919,  the  court  pro- 
nounced judgment  and  sentence  upon  de- 
fendant in  conformity  with  the  terms  of  the 
verdict.  Defendant,  in  due  time,  filed  his 
motion  for  a  new  trial,  which  was  over- 
ruled, and  the  cause  appealed  by  him  to  this 
court. 

Frank  W.  McAllister,  Atty.  Gen.,  and  H. 
P.  Ragland,  Asst.  Atty.  Gen.,  for  the  State. 

RAILEY,  0.  (after  stating  the  facta  as 
above).  [1]  1.  The  Information  heretofore 
set  out  Is  suflBdent  In  form  and  is  in  accord- 
ance with  approved  precedents.  Section  4496, 
R.  S.  1909;  State  v.  Athanas,  150  Mo.  App. 
588,  131  S.  W.  373;  State  v.  Smith,  24  Mo. 
App.  413;  Kelley's  Grim.  Law  &  Practice,  § 
588,  p.  517 ;  State  v.  Carter,  259  Mo.  loc.  <dt. 
360,  168  S.  W.  679;  State  v.  Barton,  209  S. 
W.  888,  889. 

[2]  2.  The  jury  found  defendant  guilty  as 
charged  In  the  Information  and  assessed  his 
punishment  at  a  fine  of  $250.  The  verdict 
was  sufficient  In  form.  State  v.  RlchardstMi, 
248  Mo.  loc.  dt.  575,  576,  154  S.  W.  735,  44 
h.  R.  A.  (N.  S.)  307 ;  State  v.  Elvlns,  101  Mo. 
243,  13  S.  W.  937;  State  v.  Bemlng,  91  Mo. 
82,  85,  3  S.  W.  588. 

[3,4]  3.  Defendant,  in  his  motion  for  a 
new  trial,  assigns  the  following  errors: 

"(1)  The  verdict  is  against  the  evidence. 
"(2)  The  verdict  is  against  the  law  as  de- 
clared in  the  instructions  given  by  the  court." 

There  was  substantial  evidence  offered  at 
the  trial  to  sustain  the  verdict  against  de- 
fendant It  was  the  province  of  the  jury  to 
pass  upon  the  facts  under  the  Instructions 
of  the  court.  Aside  from  the  foregoing,  we 
]>nve  uniformly  held  that  such  general  as- 
signments are  too  indefinite  to  require  at 
our  hands  further  consideration  of  same. 
State  V.  Mann,  217  S.  W.  loc.  dt.  69;  State 
V.  Rowe  '&  Sanders,  271  Mo.  loc.  dt.  94,  196 
S.  W.  7 ;  State  v.  Selleck,  199  S.  W.  loc.-  clt. 
130,  131 ;  State  v.  McBrien,  265  Mo.  loc.  dt. 
604,  605,  178  S.  W.  489;  State  v.  Sydnor  et 


al.,  253  Mo.  loc.  dt  380,  161  S.  W.  692; 
State  v.  Scott  214  Mo.  loc.  clt  261,  113  8. 
W.  1069;  State  ▼.  Espenschled,  212  Mo.  loc. 
clt  222,  223,  110  S.  W.  1072;  sectlwi  1841, 
R.  S.  1905. 

[I]  4.  Appellant,  In  his  third  assignment 
contends  that  the  trial  court  committed  er- 
ror In  overruling  his  demurrer  to  the  evi- 
dence at  the  conclusion  of  the  state's  evi- 
dence in  chief.  The  defendant  having  put 
before  the  jury  bis  own  evidence,  and  rebut- 
tal testimony  having  been  introduced,  he 
waived  his  right  to  be  heard  on  the  original 
demurrer,  as  it  became  the  duty  of  the  Jury 
to  determine  the  Issues  under  all  the  evidence 
In  the  cause.  The  ruling.  In  respect  to'  above 
matter,  has  become  elementary  law  In  this 
state^  as  shown  by  the  following  authorities: 
State  ▼.  Mann,  217  S.  W.  69;  liareau  r. 
Lareau,  208  S.  W.  loc.  dt  243 ;  State  v.  8d- 
leck,  199  S.  W.  loc.  dt  130;  RUey  v.  O-Kelly, 
250  Mo.  loc.  dt  660.  157  S.  W.  566;  State 
V.  Cummlngs.  248  Mo.  loc.  dt  518,  154  S.  W. 
725;  State  v.  Gow,  235  Mo.  loc.  dt  329,  138 
S.  W.  648;  State  v.  Lackey,  230  Ma  loa 
dt  713,  132  S.  W.  602 ;  State  v.  Martin,  230 
Mo.  loc  dt  700,  132  8.  W.  595;  Rlggs  T. 
Railroad,  216  Mo.  loc.  dt  310,  115  S.  W. 
969;  HllB  V.  Ry.  Co.,  101  Mo.  loc  clt  42, 
13  S.  W.  946;  McPherson  v.  Railway  C50.,  97 
Mo.  loc  cit  255,  10  S.  W.  846;  Guenther  v. 
Ry.  Co.,  95  Mo.  loc  dt  289,  8  S.  W.  371: 
Bowen  v.  Railway  Co.,  95  Mo.  loc  clt  275, 
276,  8  8.  W.  230. 

[6]  (a)  There  is  nothing  in  the  record  be- 
fore us  which  Indicates  that  defendant  filed 
a  demurrer  to  the  evidence  at  the  conclusion 
of  the  whole  case,  but  even  if  one  had  been 
filed,  the  trial  court  would  have  been  Jus- 
tified in  overruling  same,  as  there  was  sub- 
stantial evidence  offered  at  the  trial  sustain- 
ing the  verdict  of  the  Jury. 

[7,  t]  5.  Appellant's  fourth  assignment 
reads  as  follows: 

"(4)  Because  the  court  erred  in  giving  in- 
struction No.  4,  as  asked  by  the  state." 

-  Raid  instruction  4  is  couched  In  the  follow- 
ing language: 

"The  court  instructs  the  jury  that  the  fact 
that  the  defendant  was  postmaster  or  had  mon- 
ey or  stamps  upon  or  about  his  person  is  not 
of  itself  defense  to  this  action,  and  does  not 
authorize  or  excuse  him  from  carrying  the  pistol 
concealed,  if  you  find  he  did  so  intentionaliy 
carry  it  concealed." 

ISiis  assignment  is  condusively  settled 
adversely  to  the  contention  of  appelant  In 
State  V.  Carter,  269  Mo.  loc.  dt  360.  168 
S.  W.  681,  where  we  said,  in  construing  sec- 
tion 4496,  R.   S.  1909: 

"III.  The  court  did  not  err  in  refusing  to 
allow  the  defendant 'to  prove  that  he  had  been 
threatened  with  great  bodily  harm  or  had  good 
reason  to  carry  the  weapon  in.  the  neceasary 
defense  of  his  person.    The  above  were  proper 
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defenses  under  section  1863,  RcTised  Statutes 
1899.  Bat  that  section  was  repealed  in  1909, 
and  a  new  section  (section  4496,  R.  S.  1909) 
was  enacted  in  lien  thereof.  Laws  1909,  p.  452. 
"Those  defenses  are  not  aTailable  to  the  de- 
fendant charged  with  carrying  concealed  weap- 
ons under  the  new  act." 

To  same  effect  la  State  ▼.  Reagan,  217  S. 
-W.  84,  85. 

It  was  a  question  for  the  Jury  as  to  wheth- 
er defendant  tntentionally  carried  his  pl8t<4 
concealed.  If  he  did  bo,  then  the  fact  that 
he  was  jtoBtmaster,  or  had  money  or  stamps 
upon  or  about  his  person,  did  not  excuse  him 
for  Tiolatlng  the  plain  provisions  of  section 
4496,  supra.  It  is  evident  that  the  law- 
makers of  this  state,  in  the  enactment  of 
section  4496,  were  attempting  to  put  a  stop 
to  the  carrying  of  flreaites,  except  In  respect 
to  those  cases  where  the  persons  in  charge 
thereof  were  authorized  by  said  section  to 
carry  same. 

The  foregoing  contention  of  appellant  is  ac- 
cordingly overruled. 

[1]  6.  The  fifth  assignment  reads  as  fol- 
lows: 

"(5)  Because  the  court  erred  in  admitting 
incompetent,  illegal,  and  irrelevant  testimony 
offered  by  the  state  over  the  objections  and  ex- 
ception of  the  defendant" 

No  brief  has  been  filed  by  appellant,  and 
the  general  objection  supra  does  not  point  out 
to  us  any  specific  objectionable  evidence 
all^^  to  have  been  offered  by  the  state.  We 
have,  however,  read  the  record  carefully,  In 
passing  upon  the  questions  involved,  and  do 
not  find  any  adverse  rulings  of  the  court,  In 
respect  to  above  matters,  of  which  the  de- 
fendant can  have  any  legal  grounds  of  com- 
plaint. 

[10]  7.  In  his  sixth  assignment  of  error  ap- 
pellant asks  for  a  reversal  of  the  cause: 

"Because  the  court  erred  in  making  the  fol- 
lowing prejudicial  statement  in  the  presence 
and  hearing  of  the  jury." 

The  matters  complained  of  under  tbla  cap- 
tion occurred  as  follows: 

"Q.  By  Mr.  Baxter  to  defendant:  I  will  ask 
yon  if  yon  are  under  bond  to  protect  the  funds 
of  the  United  States  government  in  the  post 
office? 

"Mr.  Hensley:  I  object  to  that;  that  is  not 
material. 

"The  Court:  It  don't  give  him  authority  to 
carry  a  pistol. 

"Mr.  Baxter:  We  are  offering  the  evidence  to 
■bow  the  intention  of  the  defendant  as  to 
irbether  or  not  he  intended  to  carry  this  pistol 
concealed. 

"The  Court:  The  law  says  he  shall  not  carry 
it  concealed  except  on  certain  conditions  and 
the  intention  don't  make  any  difference. 

"Mr.  Baxter:  If  the  court  please,  the  inten- 
tion is  the  primary  feature  in  this  case,  as  to 
irhetber  or  not  this  defendant  intended  to  carry 
this  pistol  concealed. 

"The  Court:    The  law  says  under  what  condi- 


JACKSON 
s.W.) 


749 


tions  a  man  may  carry  a  pistol  concealed,  and 
when  he  carried  it  under  any  other  conditions 
concealed,  the  intention  don't  cut  any  figure. 
(To  which  ruling  of  the  court  the  defendant  by 
bis  counsel  then  and  there  duly  excepted  and 
still  excepts.) 

"Which  said  error  was  not  cured  by  the  court 
later  giving  instruction  No.  D  offered  by  de- 
fendant" 

The  court  was  clearly  within  the  law  In 
making  the  above  statements.  State  v.  Car- 
ter,  259  Mo.  lot  clL  360,  168  S.  W.  679. 
The  first  question  above  quoted  clearly  in- 
dicated that  defendant's  counsel  was  at- 
tempting to  show  that  his  client  ought  to  be 
excused  for  carrying  a  concealed  weapon 
if  he  was  under  bond  to  protect  the  funds 
of  the  United  States  government.  The  court 
not  only  ruled  correctly  in  respect  to  above 
matter,  but  at  the  instance  of  defendant  gave 
the  jury  instruction  D,  whidi  reads  as  fol- 
lows: 

"The  court  instracts  the  Jury  that  to  conceal 
a  weapon  means  something  more  than  carrying 
it  or  the  mere  fact  of  having  it  where  it  may 
not  be  seen.  It  implies  an  assent  of  the  mind 
and  a  purpose  to  carry  it  so  that  it  may  not 
be  seen;  and  the  court  instructs  you  that  if  yon 
find  and  believe  from  the  evidence  that  the 
defendant  John  Jackson  did  not  intend  to  carry 
the  pistol  mentioned  and  described  in  the  infor- 
matJon  herein  concealed,  then  yon  should  find 
the  defendant  not  guilty." 

This  assignment  is  without  merit  and  Is 
overruled. 

[11]  8.  In  appellant's  seventh  assignment 
of  error,  it  U  claimed  that  counsel  for  the 
state  was  permitted  to  Indulge  In  improper 
statements  In  his  argument  to  the  Jury.  The 
following  occurred: 

"Mr.  Monroe  (attorney  for  state) :  The  pros- 
ecuting witness  says  that  during  the  scuffle 
something  fell  on  the  ground — 

"Mr.  Baxter  (interrupting) :  There  is  no  evi- 
dence on  the  part  of  the  prosecuting  witness, 
and  be  did  not  testify,  that  anything  fell  on  the 
ground. 

"The  Court:  That  is  a  mere  matter  of  argu- 
ment; go  ahead." 

Turning  to  the  transcript  of  the  evidence 
(pages  6  and  7),  we  find  that  defendant's 
counsel  had  the  prosecuting  witness  testify 
as  follows:    . 

"Q.  Now,  you  say  the  first  time  you  saw 
tliis  pistol  was  when  Mr.  Jackson  bad  stooped 
and  picked  it  up  off  of  the  ground?  A.  He 
picked  something  off  of  the  ground,  and  the 
first  I  seen  it  was  in  his  Iiand.    *    •    • 

"Q.  Ton  don't  know  where  that  pistol  came 
from  that  Mr.  Jackson  picked  off  of  the  ground? 
A.  No,  sir." 

In  view  of  the  foregoing,  we  are  of  the 
opinion  that  the  Interruption  of  respondent's 
counsel  was  without  merit,  and  proi)erly 
overruled.  ', 

[12]  Complaint  Is  also  made  as  to  the  re- 
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mark  of  respondent's  counsel  to  the  effect 
that,  when  Jackson  tried  to  get  that  pistol 
out,  he  tore  his  pocket.  The  prosecuting 
witness  said  defendant  ran  his  hand  in  the 
pocket  of  his  coat    He  further  testified: 

"Q.  Weil,  what  was  the  condition  of  the 
pocket  after  be  done  this?  A.  The  lining  was 
torn  wrong  side  out,  It  looked  like  about  half- 
way, and  his  coat  was  tore  down  the  side  a 
little  ways." 

In  view  of  the  foregoing,  counsel  for  re- 
spondent  was  simply  giving  it  as  his  opinion 
that  Jackson  tore  the  pocket  out  In  getting 
the  pistol.  It  was  the  province  of  the  Jury 
to  determine  the  facts,  and  no  harm  was 
done  in  overruling  the  above  objection. 

[IS]  Other  remarks  of  the  state's  counsel 
were  objected  to,  but  we  find  there  was  no 
merit  In  the  objections  thus  made.  While 
It  is  the  duty  of  the  trial  court  to  protect  a 
defendant  charged  with  crime  from  Improp- 
er remarks  calculated  to  prejudice  the  Jury 
against  him,  yet,  on  the  other  hand,  trivial 
Interruptions  of  the  prosecuting  attorney, 
made  for  the  purpose  of  breaking  the  force 
of  his  remarks  to  the  Jury,  should  not  be 
tolerated. 

The  issue  In  this  case  was  whether  the 
defendant  was  carrying  a  concealed  weapon 
in  violation  of  law.  The  facts  were  put 
before  the  Jury  without  prejudice,  and  there 
is  no  merit  in  any  of  the  objections  above 
referred  to  in  the  motion  for  a  new  trial. 

9.  The  defendant  had  a  fair  and  impartial 
trial  upon  proper  instructions  given  by  the 
court.  He  was  convicted  upon  substantial 
evidence,  and  we  find  no  grounds  for  disturb- 
ing the  verdict  of  the  Jury. 

The  Judgment  below  is  accordingly  af- 
firmed. 

WHITE    and  MOZLEY,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILET,  C  is  hereby  adopted  as  the  opin- 
ion of  the  court 

All  concur. 


STATE    V.    H08TETTER.      (No.    21920.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

1.  Homloldfl  9=9218— Evidence  as  to  admlssl- 
Milty  of  dying  declaration  properly  heard  out 
of  presence  of  Jury. 

In  determining  the  admissibility  of  a  claim- 
ed dying  declaration,  the  trial  court  acts  prop- 
erly in  bearing  evidence  in  regard  to  the  same 
out  of  presence  and  hearing  of  jury. 

2.  Homldde  «s»203(l),  214(1)  —  Res  gesta 
declaration  under  sense  of  impending  death 
admissible;  "dying  declarations." 

Declarations  by  deceased,  admissible  as  his 
dying  declarations,  must  be  a  part  of  the  res 


gests,  and  voIantarHy  made  nnder  the  realiza- 
tion of  impending  death. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dying 
Declarations.] 

3.  Homicide  «=3207— Form  of  dylag  dedara* 
tlons  immaterial. 

It  is  immaterial  in  what  form  claimed  dy- 
ing declarations  were  made,  or  who  prepared 
them,  or  when,  if,  when  they  were  read  over 
to  dedarant  he  understood  and  assented  to 
them. 

4.  Hemlolde  «=9209— Dying  declaration  admis- 
sible, though  uot  written  dowa  in  exact  laa> 

.   gnage. 

The  admissibility  of  dying  declarations  is 
not  affected  because  when  written  down  they 
were  not  in  the  exact  language  of  declarant  it, 
when  read  over  to  him,  he  approved  them. 

5.  Criminal  law  «=>778(2)  —  Insfmetloa  act 
erroneous  as  Imposing  excess  burden  en  de> 
fendant. 

In  prosecution  for  murder,  instruction  that 
jury,  after  ascertaining  true  facts,  should  ap- 
ply them  to  the  law  contained  in  the  instruc- 
tions, etc.,  held  not  erroneous  through  its  use 
of  the  word  "trne,"  as  imposing  an  excess  bur- 
den on  defendant 

6.  Criminal  law  ®=>822(l)— Instmctions  to  be 
construed  together  or  as  a  whole. 

Instructions  are  to  be  construed  as  a  series 
or  as  a  whole,  except  imder  certain  limitations. 

7.  Homicide  <s=3300(5)  —  Instruction  deflniag 
Jury's  province  not  In  eonfllet  with  oa«  on 
self-defense. 

In  prosecution  for  murder,  instruction  de- 
fining generally  the  jury's  province,  in  partico- 
lar  stating  that  it  was  tbeir  duty  to  receive 
the  instructions  as  the  law,  and,  after  ascertaui- 
ing  the  true  facts  from  the  evidence,  to  ap- 
ply them  to  the  law  contained  in  the  instruc- 
tions, held  not  in  conflict  with  instruction  de- 
fining doctrine  of  self-defense  as  applicable  nn- 
der facts  in  evidence. 

8.  Homicide  «S9300 (2)— Charge  defondaat  "al- 
leges" he  killed  In  self-defense  net  improp. 
er;  "afllrms;"  "asserts;"  "deeiares." 

In  prosecution  for  homicide,  the  use  of  the 
word  "alleges,"  synonymous  with  "affirms," 
"asserts,"  or  "declares,"  in  an  instruction  on 
self-defense,  using  the  expression  that  defend- 
ant alleged  that  the  act  with  which  he  was 
charged  was  done  in  self-defense,  held  not  im- 
proper as  belittling  the  defense. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Affirm; 
Allege;    First  Series,  Declare.] 

9.  Criminal  law  «=>829 (5)— Refusal  of  rvquwt- 
ed  instruction  on  self-defense  held  not  er- 
ror, in  view  of  instruction  given. 

In  prosecution  for  murder,  in  view  of  in- 
struction given  at  Instance  of  state,  refnsal  of 
defendant's  requested  instruction  on  self-de- 
fense in  regard  to  the  other  phases  of  the  case 
held  not  error. 
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to.  Homicide  i8=>d00(2)— Use  of  "good  oaaee" 
In  deflnlng  self-defense  not  error. 
In  prosecution  for  marder,  use  of  phrase 
"good  cause,"  instead  of  "reasonable  cause," 
in  defining  seU-def epse  in  the  instructions  was 
not  error. 

tl.  Homldde  «=3309 (3)— Evidence  of  Inten- 
tional killing  held  not  to  warrant  Instruction 
on  manslanghter. 

In  prosecDtion  for  marder,  evidence  held 
not  to  warrant  instruction  on  manslaughter  in 
fourth  degree  under  either  Kev.  St.  1909,  } 
4467,  or  section  4468;  the  killing  having  been 
intentional  beyond  controversy. 

12.  Homldde  (g=379— In  absence  of  sudden  pas- 
sion,  offense   not    reduoed    to    manslaughter 
In  fourth  degree. 
In  absence  of  evidence  that  defendant  act- 
ed on  sodden  passion  engendered  by  reasonable 
provocation,  the  existence  of  malice,  a  vitally 
constituent    element   of   murder,   ia   not   nega- 
tived, and  the  offense  is  not  reduced  to  man- 
slaughter in  fourth  degree. 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty :  F.  P.  Dlvelblss,  Judge. 

EnoB  Hostetter  was  convicted  of  murder 
in  the  second  degree,  and  appeals.    Affirmed. 

James  A.  Shannon,  of  Kansas  City,  for 
appellant. 

Frank  W.  McAllister,  Atty.  Gen.,  and 
Henry  B.  Hunt,  Asst  Atty.  Gen.,  for  the 
State. 

WALKER,  J.  Appellant  was  charged  by 
information  In  the  circuit  court  of  Carroll 
county  with  murder  In  the  first  degree  in 
baving  in  that  county,  on  the  31st  day  of 
August,  1918,  stabbed  with  a  knife  and  kill- 
ed one  Powhattan  B.  Darr.  Upon  a  trial  in 
January,  1920,  appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  pun- 
ishment assessed  at  10  years'  Imprisonment 
In  the  penitentiary.  From  this  judgment  be 
appeals. 

Darr,  the  deceased,  was  a  bachelor,  living 
on  a  farm  in  Carroll  county,  which  for 
twelve  or  more  years  prior  to  the  difficulty 
resulting  in  his  death  he  had  managed  for 
Ilia  sister,  a  Mrs.  McKlnney.  Mrs.  McKln- 
ney  had  died  in  the  January  preceding.  Dur- 
ing her  last  illness  the  appellant  and  his 
•wife — the  latter  being  a  sister  of  Mrs.  Mc- 
Kiuney  and  of  Darr — had  come  to  the  Mc- 
SCinney  home  and  bad  remained  there  until 
Parr's  death,  which  occurred  the  second 
day  after  he  was  stabbed  by  the  appellant. 

The  morning  of  the  difficulty  Darr,  who 
bad  been  out  attending  to  sue:  chores  as 
are  necessary  on  a  farm,  caiue  into  the 
kitchen  where  Mrs.  Hostetter  was  prepar- 
ing her  own  and  her  husband's,  the  appel- 
lant's, breakfast.  When  Darr  entered  the 
room  he  ordered  the  appellant,  who  was  sit- 
ting before  the  cook  stove,  to  get  out  of  his 


way,  and  began  to  prepare  his  own  break- 
fast. Appellant  became  angry,  and  started 
to  rise,  when  his  wife  stuped  between  him 
and  Darr  and  told  appellant  to  go  out  and 
feed  the  chickens.  He  went,  and  Darr  pro- 
ceeded to  prepare  his  breakfast  Mrs.  Hos- 
tetter stepped  into  the  adjacent  dining  room 
for  a  moment,  and  in  the  language  of  Darr, 
to  whose  testimony  the  jury  gave  credence, 
while  he  was  leaning  over  the  stove  and 
breaking  an  egg  Into  a  sklUet,  appellant 
rushed  upon  him  and  began  to  stab  him.  He 
turned  and  attempted  with  his  bare  hands 
and  arms  to  ward  off  the  knife  thrusts  be- 
ing inflicted  by  appellant.  The  noise  occa- 
sioned by  aK>eIlant'a  onslaught  brought 
Mrs.  Hostetter  back  into  the  roc^.  She 
found  Darr  backed  up  against  a  window  by 
the  appellant  and  so  hard-presse^  that  the 
window  was  broken  out.  She  attempted  to 
pull  ap^Uant  away  from  Darr,  but  was  un- 
able to  do  so  until  assisted  by  her' grown 
son,  who  came  hurriedly  upon  the  scene 
from  a  bedroom  on  the  second  floor  in  re- 
sponse to  his  mother's  appeal.  Aside  from 
appellant's  statement,  there  Is  no  pretense, 
except  such  as  is  afforded  by  proof  that  a 
butcher  knife  was  found  lying  on  the  kitchen 
floor,  that  Darr  had  attempted  with  a  weap- 
on to  assault  the  appellant  This  knife  it 
was  shown  was  one  used  in  the  kitchen  for 
cutting  meat  when  a  meal  was  being  prepared, 
and  the  reasonable  conclusion  is  that  if  it 
was  in  Darr's  possession  when  he  was  at- 
tacked it  was  for  the  usual  purpose  for 
which  it  had  been  employed.  The  Jury  so 
concluded,  as  evidenced  by  their  ignoring 
appellant's  testimony  in  this  regard.  When 
the  appellant  was  pulled  away  from  Darr, 
the  latter  was  found  to  have  received  a 
number  of  knife  wounds.  One  of  these  was 
a  little  to  the  right  of  the  center  of  the 
chest,  an  inch  or  twp  above  the  right  nipple, 
and  penetrated  the  lobe  of  the  lung.  An- 
other knife  wound  penetrated  the  -liver. 
Other  wounds  were  on  one  arm,  a  cut  on 
the  forehead  where  the  knife  had  struck 
the  bone  and  glanced,  and  a  slashing  cut 
penetrating  one  of  the  cheeks.  When  ap- 
pellant's wife  and  son  pulled  him  away 
from  Darr  the  latter  was  bleeding  profusely. 
Neighbors  who  bad  been  summoned  found 
upon  their  arrival  Darr  sitting  in  a  chair  in 
the  kitchen.  His  shirt  had  been  removed, 
and  bandages,  made  from  a  bed  sheet,  had 
been  wra]H>ed  about  his  body  to  stop  the 
flow  of  blood  from  his  wounds,  which  cov- 
ered the  kitchen  floor  where  the  difficulty 
bad  occurred.  Some  of  the  neighbors  help- 
ed him  to  a  bed,  where  he  languished  from 
Saturday,  the  day  of  the  onslaught,  until  the 
succeeding  Monday,  when  he  died  from  the 
effect  of  his  wounds. 

Darr  made  dying  declarations,  the  mate- 
rial facts  of  which  are  embodied  in  the  fore- 
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'  going  Btatement,  but  which  are  also  set  forth 
In  detail  hereafter. 

The  algned  statements  ol  the  wife  and 
grown  sou  of  the  appellant,  made  on  the 
day  of  the  dUBculty  and  their  testimony  at 
the  trial,  do  not  In  their  pertinent  portions 
differ  sufScIently  from  the  facts  as  above 
set  forth  to  require  them  to  be  more  partic- 
ularly stated.  There  was  testimony  on  the 
part  of  the  state  of  threats  having  been 
made  a  few  days  before  the  difficulty  to  two 
different  persons  by  the  appellant  against 
Darr.  To  one  of  these,  a  wcunan,  appellant 
said  that-=- 

"Darr  bad  been  mean  from  childbood,  and 
that  he  would  kill  him  if  it  grieved  Mammy 
(his  wife,  Darr's  sister)  the  rest  of  her  days." 

Appellant  denied  having  made  these 
threats.  A  witness  for  the  defense  testified 
tliat  Darr  had  several  mouths  prior  to  the 
difficulty  tried  to  hire  him  to  kill  appellant 
Appellant  testified  that  he  was  sitting  at 
the  comer  of  the  kitchen  range  on  the  morn- 
ing of  the  difficulty  when  Darr  came  In, 
Jerked  his  chair,  and  said:  "You  get  up  and 
get  out  of  here."  His  wife  went  to  Darr 
and  said:  "My  God,  Bud,  what  does  make 
you  do  this  way?"  She  then  asked  appel- 
lant to  go  and  feed  the  chickens,  and  he 
went.  When  he  came  back  and  was  going 
to  get  the  washbasin  Darr  struck  him  a 
terrible  blow  across  the  nose  with  his  hand. 
Appellant  turned,  and  saw  Darr  with  a 
butcher  knife  raised  as  if  to  cut  him.  He 
warded  off  the  blow  and  struck  Darr;  that 
his  whole  thought  was  to  save  his  life ;  that 
Darr's  eyes  looked  like  those  of  a  maniac. 
Appellant  remembered  cutting  Darr  at  one 
time  with  all  of  bis  power;  that  it  was  the 
only  thing  that  saved  his  Mfe ;  that  his  wife 
ran  In  and  grabbed  his  wrist,  and  when  she 
saw  the  knif6  in  his  own  hand  It  took  all 
the  life  out  of  him,  and  he  dropped  the 
knife;  that  his  wife  got  between  him  and 
Darr,'  and  she  and  his  soa  separated  them; 
that  at  the  time  appellant  was  bleeding 
from  the  nose ;  that  his  granddaughter  then 
said,  "Daddy,  come  with  me,"  and  at  his 
wife's  request  he  left  and  went  to  a  neigh- 
bors. On  the  way  he  washed  off  the  blood 
in  a  branch,  and  then  found  the  cut  on  his 
face.  On  cross-examination  appellant  said 
that  his  nose,  as  a  result  of  the  blow  given 
him  by  Darr,  was  badly  swoU^t  for  a  week ; 
that  when  Darr  struck  ^im  he  was  standing 
in  a  small  space  between  the  stove  and  cab- 
inet; that  while  so  situated  he  struck  at 
appellant  with  a  big  old  knife;  that  not  a 
word  was  spoken,  and  they  Just  went  at  it; 
that  appellant  cut  Darr  as  quick  as  he  could 
get  out  his  knife;  that  he  warded  the  lat- 
ter's  blows  off  with  his  left  hand  and  cnt 
him  with  his  right  He  did  not  know  at 
what  stage  of  the  affray  Darr's  knife  fell 
from  his  hand;  he  did  not  see  it  fall;  he 
'icard   something    fall.     He   does    not   say 


whether  this  was  before  or  after  he  struck 
Darr,  nor  that  it  was  the  knife  he  beard 
fall.  There  were  some  eggs  in  a  skillet  and 
some  knives  and  spoons  on  the  floor  after 
the  scuffle. 

Several  witnesses  testified  that  they  saw 
appellant  soon  after  the  difficulty  and  for  a 
day  or  two  thereafter;  that  he  bad  no  cnt 
on  his  face,  and  his  nose  was  not  swollai. 
Enough  of  the  relevant  facts  have  been  stat- 
ed to  enable  an  intelligent  disposition  to  be 
made  of  the  errors  assigned. 

[1]  I.  The  admission  in  evidence  of  the 
dying  declarations  of  Darr  is  assigned  as 
error.  The  reasons  urged  are  that  they  were 
not  voluntary  statements,  but  were  suggest- 
ed by  the  prosecuting  attorney,  and  that 
they  were  not  in  the  language  of  the  de- 
ceased, were  not  written  by  bUn,  and  are 
simply  conclusions  of  the  prosecuting  attor^ 
ney  from  what  Darr  said  to  him.  The  trial 
court  in  determining  the  admissibility  in 
evidence  of  the  declarations  pursued  the 
course  we  have  frequently  approved  of  hear- 
ing evidence  in  regard  to  same  out  of  the 
prpence  and  hearing  of  the  Jury.  State  v. 
Flnley,  245  Mo.  466, 150  S.  W.  1051 ;  State  v. 
Colvin,  226  Mo.  loc.  clt  483,  128  S.  W.  448; 
State  V.  Crone,  209  Mo.  316,  108  S.  W.  555: 
State  V.  Johnson,  118  Mo.  491,  24  S.  W.  229, 
40  Am.  St  Rep.  405.  S.  J.  Jones,  testifying 
at  that  hearing,  said: 

"I  saw  Darr  the  day  after  he  was -stabbed. 
He  was  lying  on  the  bed,  appeared  to  be  sof- 
fering;  his  breathing  was  short  As  I  came  in- 
to the  room  he  said:  'Jack,  tliey've  got  me:' 
or  'He's  got  me;  this  wound  here  in  my  breast 
is  going  to  kill  me.'  " 

Jones  said,  "Maybe  it's  not  so  bad  as  that; 
not  so  bad  as  you  think,"  to  which  Darr  re- 
plied, "Yes;  I  am  not  going  to  get  well;  1 
am  going  to  die."    Jones  then  said: 

"If  he  actually  believed  he  was  going  to  die, 
that  the  prosecuting  attorney  was  there,  and 
he  had  better  call  him  in  and  he  (Darr)  make 
a  statement"  "However,"  continues  Jone*. 
"before  that  he  told  me  how  it  occurred.  He 
said  he  had  made  a  statement  to  the  prosecut- 
ing attorney  the  day  before.  To  which  I  re- 
plied, 'Tes;  but  probal>Iy  you  didn't  make  that 
in  view  of  impending  death  or  a  lielief  that 
you  were  going  to  die,'  and  I  should  call  him 
in  and  repeat  what  he  had  to  say  about  it 
The  prosecuting  attorney  came  in,  and  I  stated 
to  him  the  purpose  in  calling  liim.  He  sat 
down  at  a  table  close  by  the  bed  and  asked 
Mr.  Darr  questions,  and  he  answered  them,  and 
the  prosecuting  attorney  wrote  them  out  Aft- 
er it  was  completed  the  prosecuting  attorney 
handed  it  to  me,  and  we  called  in  Mr.  Odvert, 
and  I  sat  down  at  the  head  of  the  bed,  close 
by  Mr.  Darr,  and  read  it  over  to  him.  that  pa- 
per there,  and  his  reply  was,  'That  was  the  waj 
it  occurred;  that  was  the  tacts.*  I  read  it 
over  in  his  hearing.  He  appeared  to  hear  and 
comprehend  it,  but  he  was  so  weak  he  couldn't 
sign  it,  couldn't  sit  up,  and  my  recoIlectioB  is 
the  prosecuting  attorney  signed  liis  name  there, 
and  we  witnessed  it" 
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Two  dying  declarations  of  Darr  were  read 
In  evidence.  The  first  was  Introduced  by  the 
prosecution  In  support  of  the  charge  In  the 
information;  and  the  second  was  Introduc- 
ed, also  by  the  prosecution,  upon  the  de- 
mand of  counsel  for  the  defense,  on  the 
ground  tliat  It  was  being  withheld  and  its 
contents  concealed  from  the  appellant.  The 
admission  in  evidence  of  this  last  declara- 
tion, not  only  with  the  approval  but  upon 
the  demand  of  appellant,  will  technically 
suffice  to  dispose  of  this  ground  of  error  ad- 
verse to  appellant's  contention,  as  both  dec- 
larations are  in  all  of  their  substantial  facts 
Identical.    The  first  introduced  is  as  follows : 

"I,  Powhattan  B.  Darr,  a  resident  of  Carroll 
county,  Missouri,  in  view  of  impending  death 
from  certain  knife  wounds  inflicted  upon  me  by 
Knos  Hostetter,  do  make  the  following  state- 
ment: 

"About  7  o'dock  Saturday  morning,  August 
31, 1918,  I  came  into  my  kitdien  from  attending 
to  my  chores  to  get  breakfast.  My  sister  Nan- 
nie Hostetter  and  her  husband  Enos  Hostetter 
were  in  the  kitchen  when  I  came  in.  Enos 
Hostetter  was  in  my  way  and  I  asked  him  to 
get  out  of  my  way.  He  seemed  to  resent  my 
request  and  started  to  get  out  of  his  chair, 
when  his  wife  stepped  in  between  and  told  him 
to  go  out  and  feed  the  chickens.  Both  Enos 
Hostetter  and  his  wife  Nannie  Hostetter  then 
left  the  kitchen  and  I  went  on  about  the  prep- 
aration of  my  breakfast,  without  paying  any 
further  attention  to  either  of  them.  The  next 
I  knew  of  Enos  Hostetter  again  being  near  me 
was  while  I  was  standing  by  the  cookstove 
leaning  over  breaking  an  egg  for  my  breakfast. 
At  that  time  while  I  was  in  that  position  he 
came  up  from  behind  and  began  striking  and 
cutting  me  with  a  knife.  I  didn't  know  be  was 
near  until  he  struck  me  from  behind.  His  first 
blow  with  the  knife  caused  the  deep  cut  in 
my  right  chest.  The  second  cut  was  farther 
down  on  the  same  side,  and  after  I  turned 
around  and  began  warding  off  his  blows  he  cut 
me  again  in  the  forehead,  on  my  left  check 
and  on  my  left  arm.  All  of  these  cuts  were 
made  by  Ekios  Hostetter  vdth  a  knife  in  his 
hands.  I  never  bad  a  knife  or  any  other  kind 
of  a  weapon  in  my  bands  or  about  me  at  any 
time  and  I  never  struck  him  t^t  morning  ei- 
ther before  or  after  he  cut  me  except  in 
warding  off  his  blows  with  the  knife.  Nannie 
Hostetter  and  her  son  Robert  came  into  the 
kitchen  and  separated  us  after  Enos  had  cut 
me,  but  they  were  not  in  the  room  at  the  time 
of  the  cutting." 

To  this  is  appended  the  mark  of  Darr,  at- 
tested by  two  witnesses. 

[2, 3]  Ignoring  appellant's  waiver  to  the 
admission  of  these  declarations,  we  address 
ourselves  to  bis  concrete  objections  thereto. 
The  declarations  were  a  parf  of  the  res 
gestae;  they  were  voluntarily  made  by  the 
declarant  under  the  realization  of  impending 
death.  These  are  the  two  prime  requisites 
for  their  admission  in  evidence.  No  ques- 
tion is  raised  as  to  the  verity  of  the  declara- 
tions as  embodied  in  the  statement  prepared 
for  and  signed  by  the  declarant.  The  ob- 
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Jectlons  are  more  superficial ;  they  go  to  the 
manner  in  which  the  declarations  were  pre- 
pared, their  phraseology,  and  that  they  were 
conclnsions  rather  thap  statements  of  facts. 
Absent  any  intimation,  much  less  evidence, 
that  the  declarations  did  not  accurately  ex- 
press what  was  said  by  the  declarant,  cou- 
pled with  the  fact,  affirmatively  shown,  that 
he  understood  the  meaning  of  the  words  em- 
ployed and  adopted  them,  the  objections 
must  go  for  naught  Reason  and  precedent 
support  the  conclusion  that  It  is  immaterial 
in  what  form  the  declarations  were  made. 
State  V.  Livingston,  204  S.  W.  262;  State  v. 
Colvln,  226  Mo.  446.  126  S.  W.  448;'  State 
V.  Kelleher,  201  Mo.  614,  100  S.  W.  470; 
State  V.  Nocton,  321  Mo.  loc.  dt.  537,  550, 
26  S.  W.  651.  In  the  latter  case  we  said,  in 
eftect,  that  it  was  enough  if  it  satisfactorily 
appeared  in  any  mode  that  the  declarations 
were  voluntarily  made  under  a  sense  of  im- 
pending, dissolution.  This  ruling  has  in  like 
terms  received  the  approval  of  this  court  In 
State  V.  Brown,  188  Mo.  loc.  clt  460,  87  S. 
W.  519.  Since  the  law  looks  to  substance 
rather  than  form,  the  manner  in  which  the 
declarations  are  made  Is  of  minor  impor- 
tance. It  Is  Immaterial  who  prepared  them 
or  when  they  were  prepared,  if  they  were 
read  over  to  the  declarant  and  he  understood 
and  assented  to  them.  Perry  v.  State,  102 
Ga.  865,  30  S.  E.  903;  People  v.  Callaghan, 
4  Utah,  49,  6  Pac.  49;  People  v.  Brady,  72 
Cal.  490,  14  Pac.  202 ;  Scales  v.  State,  96  Ala. 
69,  11  South.  121;  State  v.  Kindle,  47  Ohio 
St.  358,  24  N.  E.  485 ;  State  v.  Cantieny,  34 
Minn.  1,  24  N.  W.  458. 

[4]  Nor  is  the  admissibility  of  the  declara- 
tions affected  because  when  committed  to 
writing  they  were  not  In  the  exact  language 
of  the  declarant,  if  when  read  over  to  him 
he  approved  them.  State  v.  Baldwin,  15 
Wash.  15,  45  Pac.  650;  Com.  v.  Haney,  127 
Mass.  455:  State  v.  Parbam,  48  La.  Ann. 
1309,  20  South.  727;  1  R.  C.  L.  J  86,  p.  542. 
Thus  run  the  rulings  elsewhere,  and  they  but 
serve  to  affirm  under  different  states  of  fact 
what  we  have  said  on  the  subject.  In  view 
of  all  of  which  appellant's  contention  is,  in 
this  regard,  overruled. 

II.  The  giving  of  instruction  numbered  1 
is  assigned  as  error.    It  is  as  follows: 

"The  instructions  read  to  you  by  the  court 
constitute  the  law  of  this  case,  and  it  is  your 
duty  to  receive  such  instructions  as  the  law, 
and,  after  ascertaining  from  the  evidence  what 
are  the  true  facts  herein,  you  should  apply 
them  to  the  law  contained  in  said  instructions, 
and  find  your  verdict  accordingly  and  not  oth- 
erwise. Ton  must  not  consider  any  of  the  in- 
structions as  an  expression  or  intimation  of 
what  the  court  thinks  of  the  evidence,  because 
you  are  the  sole  judges  of  the  facts  herein,  and 
you  must  ascertain  them  yourselves  from  the 
evidence  before  you,  under  your  oaths  as  ju- 
rors. In  a  criminal  prosecution  such  as  this, 
before  a  verdict,  cither  of  conviction  or  acQuit- 
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tal  can  be  returned,  all  the  jurors  must  agree 
to  it.  When  It  has  been  agreed  to,  however, 
only  the  foreman  should  sign  it." 

The  objection  urged  to  this  Instmction  is 
the  employment  of  the  word  true  which  we 
have  italicized.  The  reason  assigned  there- 
for is  that — 

"The  use  of  the  word  has  the  effect  to  de- 
priTe  the  appellant  of  the  benefit  of  all  evi- 
dence except  such  as  may  be  determined  by  the 
jury  to  be  the  true  facta  in  the  case,  thereby 
placing  upon  the  appellant  the  great  burden  of 
establishing  his  defense  by  true  facts,  whereas 
the  law  only  requires  that  he  hare  reasonable 
cause  to  beUere,  and  did  believe,  that  the  de- 
ceased intended  to  talte  his  life  or  inflict  upon 
him  some  great  personal  injury.  That  this  im- 
posed upon  him  a  greater  burden  tlian  rested 
upon  the  state." 

[C]  It  will  be  noted  from  tbe  language  em- 
ployed in  the  Instmction  that  tbe  ju|7  is  re- 
quired "to  ascertain  from  the  evidence  what 
tbe  true  facta  are,  and  apply  them  to  the  law 
as  contained  in  the  instructions."  If  tbis  were 
not  enough  to  clearly  define  tbe  province  of 
tbe  jury,  tbey  are  furtber  instructed  that 
they  "are  tbe  sole  judges  of  tbe  facts,  which 
tbey  must  ascertain  for  themselves  from  tbe 
evidence  before  them."  Thus  nothing  is  left 
unsaid  necessary  to  enable  them  to  Intelli- 
gently perform  their  duty;  nor  is  any  addi- 
tional burden  thereby  laid  upon  the  appel- 
lant. The  Instruction  as  framed  expresses 
nothing  more  than  is  embodied  In  tbe  often 
employed  and  frequently  approved  phrase 
that  the  jury  are  the  exclusive  judges  of  the 
facts  proved,  of  the  credibility  of  the  wit- 
nesses, and  the  weight  to  be  given  to  their 
testimony.  State  v.  Maupln,  196  Mo.  164, 
93  S.  W.  379;  State  v.  Sharpless,  212  Mo. 
176,  111  S.  W.  69 ;  State  v.  Mlttner,  247  Mo. 
677,  163  S.  W.  1020;  State  v.  Jackson,  186 
S.  W.  990. 

Nor  was  this  all.  The  court,  having  thus 
defined  the  general  duty  of  the  jury  in  their 
consideration  of  tbe  evidence,  gave,  as  au- 
thorized by  appellant's  testimony,  the  follow- 
ing instruction  on  self-defense: 

"As  a  defense  to  this  prosecution  the  defend- 
ant alleges  that  the  act,  with  which  he  is  charg- 
ed, was  done  in  self-defense.  Upon  this  feature 
of  the  case  you  are  instructed  that  if  at  the 
time  defendant  stabbed  the  deceased  he  [the  de- 
fendant] had  reasonable  cause  to  apprehend 
a  design  on  the  part  of  the  deceased  to  take  his 
life  or  do  him  some  great  personal  injury,  and 
'  that  there  was  reasonable  cause  for  him  to  ap- 
prehend immediate  danger  of  such  design  being 
accomplished,  and  that  to  avert  such  appre- 
hended danger  the  defendant  stabbed  the  deceas- 
ed, and  that  at  the  time  he  did  so  he  had  rea- 
sonable cause  to  believe,  and  did  believe,  that 
it  was  necessary  for  him  to  io  so  in  order  to 
protect  himself  from  such  apprehended  dan- 
ger, then  such  stabbing  was  justifiable;  and, 
if  such  are  the  facts  in  this  case,  you  should  ac- 
quit on  the  ground  of  self-defense. 
"In   passing   upon   the   question   whether   or 


not  the  defendant  had  reasonable  grounds  i»r 
believing  there  was  imminent  danger  that  the 
deceased  was  aI>ont  to  kill  him  or  do  him  some 
great  bodily  harm,  the  jury  should  look  at  the 
transaction  from  the  standpoint  of  the  defend- 
ant, and  under  his  surroundings  at  the  time 
he  acted.  And  if  you  believe  from  the  evidence 
that  the  defendant  bad  good  cause  to  iMlieve, 
and  did  believe,  that  the  deceased  was  about 
to  take  his  life  or  do  him  some  great  bodily 
barm,  and  that  the  defendant,  so  believing,  act- 
ed in  a  moment  of  apparently  impending  dan- 
ger, then  it  was  not  required  of  him  to  nicely 
gauge  or  measure  the  proper  quantity  of  force 
necessary  to  repel  the  assault  The  question  to 
be  determined  by  the  jury  from  tbe  evidence  is, 
not  whether  some  other  or  lesser  force  might 
not  have  been  adequate  to  protect  defendant 
&om  great  bodily  harm  or  death,  bnt  whether 
when  the  defendant  acted  he  had  reasonable 
cause  to  believe  that  such  act  was  necessary  to 
protect  himself  from  immediate  danger  of  great 
bodily  harm  or  death. 

"It  is  not  necessary,  in  order  to  acquit  on 
the  ground  of  self-defense,  that  tbe  danger 
should  have  been  actual  or  real,  or  that  the  dan- 
ger should  have  been  impending  and  about  to 
fall.  All  that  is  necessary  is  that  defendant  had 
cause  to  l)eUeve,  and  did  l>elieve,  those  facts.- 
On  the  other  hand,  it  is  not  enough  that  de- 
fendant should  have  so  believed.  He  must 
have  had  reasonable  cause  to  so  believe.  Wheth- 
er or  not  be  had  reasonable  cause  is  for  you  to 
determine  under  all  the  facts  and  circumstances 
given  in  evidence.  If  you  believe  from  the  evi- 
dence that  defendant  did  not  have  reasonable 
cause  for  such  belief,  you  cannot  acquit  him  on 
the  ground  of  self-defense,  althoui^  you  may 
believe  that  the  defendant  really  thought  that 
he  was  in  danger.  If  upon  a  consideration  of  all 
the  evidence  in  the  case,  including  that  upon  the 
question  of  self-defense,  you  have  a  reasonable 
doubt  of  defendant's  guilt,  you  should  acquit 
him." 

[I-I]  Keeping  in  view  tbe  rule  that  tbe  In- 
structions are  to  be  considered  as  a  aeries  or 
construed  as  a  whole,  except  under  limita- 
tions wblcb  do  not  arise  in  this  case,  tbere 
Is  no  conflict  between  instruction  numbered 
1,  defining' generally  the  province  of  tbe 
jury,  and  Infraction  numbered  9,  defining 
the  doctrine  of  self-defense,  as  applicable  un- 
der the  facta  In  evidence.  The  latter  instruc- 
tion has,  in  tbe  various  phases  It  ixvsents, 
l)een  repeatedly  approved  by  this  court.  Tbe 
language  employed  in  tbe  Introductory  sen- 
tence of  tbis  instruction  is  objected  to,  the 
burden  of  same  being  that  "Qie  defendant 
alleges  that  the  act  with  which  he  is  diarged 
was  done  in  self-defense."  And  this  was  his 
attitude,  and  hence  tbe  propriety  of  the  In- 
struction. Tbe  use  of  tbe  word  "alleges," 
which  is  but  synonymous  with  "afBrma,"  "as- 
serte,"  or  "declares,"  or  that  of  the  more 
archaic  "allegiare,"  which  simply  means  "to 
define  or  justify  by  due  course  of  law"  (Jac. 
L.  Diet.),  was  not  improper,  and  In  no  sense 
belittled  the  appellant's  defense  of  self-de- 
fense, upon  which  tbe  jury  was,  as  stated, 
correctly  Instracted.    Other  objections  to  the 
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phraseology  of  this  Instruction  are  made,  pos- 
sibly unintentionally,  In  disregard  or  In  con- 
tradiction of  its  express  terms.  We  regard 
tbem  as  trivial. 

Other  Instructions  were  given  at  the  re- 
quest of  the  state  defining  the  presumption 
of  Innocence,  a  reasonable  doubt,  the  manner 
in  which  threats  made  by  either  the  appel- 
lant or  the  deceased  were  to  be  considered, 
as  to  what  would  authorize  a  verdict  for 
murder  in  the  first  or  in  the  second  degrees, 
explaining  the  doctrine  of  self-defense,  and 
the  meaning  of  the  technical  words  necessary 
to  be  used  in  charging  murder  In  the  first 
degree.  A  careful  review  of  these  instruc- 
tions In  the  light  of  the  evidence  does  not 
disclose  an  error  therein  of  such  prejudldal 
effect  to  the  appellant  as  to  authorize  a  re- 
versal. 

At  ap];>ellant's  request  the  formal  nature  of 
the  charge  was  defined  as  constituting  no  evi- 
d^ice  of  guilt;  and  the  right  of  the  appel- 
lant to  be  on  the  premiaea  at  the  time  whoi 
the  crime  was  committed  was  declared. 

[IJ  The  refusal  of  appellant's  Instruction 
on  self-defense  and  in  regard  to  other  phases 
of  the  cas6  was  not  error,  in  view  of  the  in- 
structions given  at  the  Instance  of  the  state. 

[It]  We  have  not  failed  to  consider  what 
may  be  termed  appellant's  minor  contentions 
In  regard  to  the  law  as  declared  by  the  court. 
The  use  of  the  phrase  "good  cause,"  Instead 
of  "reasonable  cause,"  In  defining  self-defense 
Is  urged  as  error.  In  State  v.  Parmeuter, 
213  S.  W.  430,  we  discussed  at  some  length 
an  attempted  distinction  there  made  by  an 
appellant  between  the  use  of  these  words, 
and  held  It  to  be  without  merit.  We  <nd 
nothing  in  the  instant  case  to  justify  a 
change  in  the  conclusion  there  reached. 

[11,12]  The  evidence  did  not  warrant  an 
instruction  for  manslangbter  in  the  fourth 
degree  under  either  section  4467  or  section 
4468,  R.  S.  1909.  That  the  killing  was  in- 
tentional there  is'  no  ground  for  controversy. 
In  the  absence  of  evidence  that  the  appellant 
acted  upon  a  sudden  passion  engendered  by 
reasonable  provocation,  the  existence  of  mal- 
ice, a  vitally  constituent  element  of  murder, 
is  not  negatived,  and  the  offense  is  not  re- 
duced to  manslaughter  in  the  fourth  degree. 
Hence  the  refusal  of  the  court  to  so  instruct 
was  not  error.  State  v.  Goldsby,  215  Mo. 
loc.  dt  53,  U4  S.  W.  500;  State  v.  Sebastian, 
215  Mo.  loc  dt  80,  U4  S.  W.  022,  and  cases ; 
State  V.  St«wart,  212  S.  W.  853. 

Fifty  or  more  pages  of  this  transcript  are 
employed  in  a  detailed  account  of  the  exami- 
nation of  the  array  of  Jurors  and  the  open- 
ing statement  of  the  prosecuting  attorney. 
No  question  having  been  raised  in  regard  to 
either,  they  serve  no  other  purpose  than  to 
swell  the  volume  of  the  record  and  unneces- 
sarily add  to  the  costs  of  transcription. 


.    Finding  no  prejudicial  error,  the  Judgment 
of  the  trial  court  should  be  affirmed,  and  It 
is  so  ordered. 
All  concur. 


FftRflRAVE    V.    BUCHANAN    COUNTY. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1920.) 

1.  Constitutional  law  €=>45— Power  to  nullify 
aot  of  Legislature  vested  in  courts. 

The  power  of  declaring  an  act  of  the  Legis- 
lature void  as  infringing  upon  a  provision  of 
the  Constitution  of  the  state  or  of  the  United 
States  is  vested  in  the  courts. 

2.  Conetitational  law  «=948  —  Unless  plainly 
conflicting  witli  Constitution,  act  valid. 

Unless  the  conflict  of  a  statute  with  the  Con- 
stitution is  so  plain  that  it  is  beyond  reason- 
able doubt,  the  act  should  be  held  constitutional 
and  valid. 

3.  Statutes  «=»  1 25  (6)— Title  of  act  relative  to 
Jnstioes  of  tiio  peace  sufficient.     * 

Sess.  Acts  1916,  p.  324,  entitled  "An  act  en- 
titled justice  of  the  peace  in  townships  con- 
taining seventy-five  thousand  inhabitants  and 
not  over  one  hundred  and  fifty  thousand  in- 
habitants," which,  among  other  things,  fixes 
salaries,  held  not  violative  of  Const,  art.  4,  { 
28,  providing  no  bill  shall  contain  more  than 
one   subject,    clearly   expressed   in   its   title.- 

4.  Statntos  «=>93(8)— Act  relative  to  Justices 
of  the  peace,  including  township*  which  may 
eome  witiiln  population  limits  speoifled,  not 
local  or  special. 

Sess.  Acts  1915,  p.  324,  relative  to  justices 
of  the  peace  in  townships  containing  75,000  and 
not  over  160,000  inhabitants,  held  not  violative 
of  Const,  art.  4,  §  53,  as  a  local  or  spedal  law, 
though  there  is  only  one  township  in  the  state 
of  such  population,  as  the  act  includes  town- 
ships coming  within  the  category  in  the  future. 

5.  Statntee  «s»75— Act  relative  to  Justloa*  of 
peace  In  townships  of  specified  papulation 
held  not  to  enact  special  law  by  partial  repeal 
of  general  law. 

Sess.  Acts  1916,  p.  324,  relative  to  justices 
of  the  peace  in  townships  containing  75,000  and 
not  over  150,000  inhabitants,  Aeld  not  violative 
of  Const,  art.  4,  $  53,  cl.  33,  providing  that  the 
General  Assembly  shall  not  indirectly  enact  a 
special  law  by  the  partial  repeal  of  a  general 
law. 

6.  Justices  of  the  peace  €=»I5— Act  relative  to 
Justices  of  peace  not  Invalid  as  increasing 
compensation  during  term. 

Sess.  Acts  1915,  p.  324,  relative  to  justices 
of  the  peace  in  townships  containing  75,000  and 
not  over  160,000  inhabitants,  held  not  violative 
of  Const,  art.  14,  J  8,  prohibiting  increase  dur- 
ing office  of  compensation  or  fees  of  any  state, 
county,  or  municipal  officer  because  changing 
justices  from  a  fee  to  a  salary  basis;  it  not  ap- 
pearing compensation*  is  increased. 
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7.  Justices  of  the  peace  «=95— Statute  Inteaded 
to  apply  to  Incumbents  despite  provision  Jus- 
tices shall  give  bond. 

Sesa.  Acts  1915,  p.  324,  relative  to  josttces 
of  the  peace  in  townshipg  containing  75,000  and 
not  oyer  160,000  inhabitants,  held  intended  to 
govern  all  justices  of  the  peace,  those  in  office 
as  well  as  those  sobsequently  elected  or  ap- 
pointed, despite  section  2,  providing  every  jus- 
tice before  entering  on  his  duties  shall  give 
bond. 

8.  Justices  of  the  peace  «s»l  V-Justice  held  net 
entitled  to  clerk  hire. 

Justice  of  the  peace  of  Washington  town- 
ship, Buchanan  county,  held  not  entitled,  under 
Sees.  AcU  1915,  p.  324,  to  clerk  hire  of  $75  a 
month  sued  for  in  addition  to  his  salary. 

Appeal  from  Circuit  Court,  Buchanan 
County;  IJ.  A.  Vorles,  Judge. 

Suit  by  Lyman  W.  Forgrave  against  Bu- 
chanan County.  From  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed,  and  cause 
remanded  for  new  trial  In  accordance  with 
the  opinlop. 

Graham  &  Silverman  and  Strop  ft  Hayer, 
all  of  St  Joseph,  for  appellant. 
Randolph  &  Randolph,  of  St  Joseph,  for 

respondent 

SMALL,  G.  I.  This  is  a  suit  by  appellant, 
a  justice  of  the  peace  of  Washington  town- 
ship, Buchanan  county,  to  recover  his  sal- 
ary at  the  rate  of  $2,000  per  annum  from 
respondent  under  the  act  of  the  Legislature 
of  1916  (Session  Acta  1915,  p.  324),  and  also 
to  recover  clerk  hire  at  the  rate  of  $75  per 
month  under  said  act 

Prior  to  the  institution  of  this  suit  ap- 
pellant had  brought  a  suit  in  mandamus  to 
compel  the  judges  of  the  county  court  of  said 
county  to  order  a  warrant  Issued  (or  the 
services  now  sued  for.  This  court  held 
mandamus  would  not  lie,  and  plalntlfTs 
remedy,  if  any,  was  by  suit  against  the 
county.  State  ex  rel.  v.  Hill  et  al.,  272  Mo. 
206,  198  B.  W.  844.  Subsequently  this  suit 
was  brought 

The  defense  set  up  In  the  answer,  besides 
a  general  denial,  was  that  the  act  is  uncon- 
stitutional in  that  it  violated  the  Constitution 
of  the  state  in  the  particulars  to  be  noticea 
in  this  opinion.  The  lower  court  held  with 
the  defendant,  and  plaintiff  appealed  to  this 
court. 

The  act  in  question,  including  the  caption 
and  title,  is  as  follows: 

"(H.  B.  106.) 

"Justices'  Courts — Organization  and  Procedure; 
Justices  in  Townships  Containing  Seventy- 
Five  Thousand  and  Not  Over  One  Hundred 
and   Fifty  Thousand   Inhabitants. 

"An  act  entitled  justice  of  the  peace  in  town- 
ships containing  seventy-five  thousand  in- 
habitants and  not  over  one  hundred  and  fifty 
thousand  inhabitants. 


Section 

1.  Salary  and  number  ot 
Justices  ot  the  peace. 

S.  Justice  ot  the  peace  to 
give  bond. 

S.  County  court  may  re- 
quire new  bond. 

L  Fees  to  be  paid  Into  the 
county  treasury. 


SecUoa 

S.  Penalty  for  nonoompll- 

once  with  provldoas 

ot  tiiia  arUcIe. 
&  County     may     ana    oo 

bond     ot     Justice    a< 

peace. 
T.  County  to  provide  odee 

—Appointment  ot 

clerk  and  payment  ot 

salary. 

"Be  it  enacted  by  the  General  Asaemblj  of 
the  state  of  Missouri,  as  follows: 

"Secti<)n  1.  Balary  and  Tfvmher  of  Jutticef 
of  the  Peaee. — In  all  townships  which  now  coo- 
tain  or  may  hereafter  contain  seventy-five  thou- 
sand inhabitants  and  not  over  one  hundred  and 
fifty  thousand  inhabitants  according  to  the 
last  decennial  census  there  shall  be  four  jui^ 
tices  of  the  peace  and  each  shall  receive  a  sal- 
ary of  two  thousand  dollars  per  annnm,  iiayalJe 
monthly  oat  of  the  treasury  of  the  ooonty  in 
which  he  is  elected.  . 

"Sec.  2.  Juttioe  of  the  Peaee  to  Oive  Bond. 
— Each  justice  of  the  peace  shall,  before  entei^ 
ing  upon  the  duties  of  his  office,  give  bond  to 
the  state  of  Missouri,  with  two  good  and  sufii- 
dent  sureties,  residents  of  the  county,  in  the 
penal  sum  of  two  thousand  dollars,  conditional 
that  he  will  account  for  and  pay  to  the  proper 
officer  all  the  money  received  by  bim  by  virtue 
of  his  office;  said  bond  to  be  approved  by  the 
county  court,  or  the  derk  in  vacation,  and  if 
taken  by  the  clerk  in  vacation  it  shaU  be  ap- 
proved or  rejected  by  the  court  at  the  next  term. 

"Sec.  3.  County  Court  may  Require  Sne 
Bond.— Whenever  any  surety  shall  die,  remove 
from  the  county  or  become  insolvent,  or  whm 
from  any  other  cause  the  county  court  shall  have 
reason  to  believe  that  the  sureties  to  a  justice's 
bond  are  likely  to  become  or  have  become  inenffi- 
ciept,  the  court  shall  require  the  justice,  at  a 
time  to  be  fixed,  to  show  why  a  new  bond  shaU 
not  be  required  and  unless  cause  to  the  contrary 
be  shown,  the  justice  of  the  peace  shall  be  re- 
quired within  a  given  time  to  give  a  new  bond: 
and  in  default  thereof  the  office  shall  be  vacaat, 
which  shall  be  filled  as  now  provided  by  law  for 
filling  vacancies  in  office  of  the  justice  of  the 
peace. 

"Sec.  4.  Feet  to  he  Paid  Into  the  Coumtf 
Tretuury. — Each  justice  of  the  peace  shaU  paj 
over  all  fees  collected  for  hia  services  to  the 
treasurer  ol  the  county  in  which  he  is  elected 
every  thirty  days,  accompanied  by  a  statemeat 
thereof  sworn  to  by  him,  and  all  other  cost; 
collected  by  said  justice  of  the  peace  shaU  be 
paid  by  him  every  thirty  days,  accompanied 
by  like  sworn  statement,  to  the  constable  of 
his  district,  who  shall  be  responsible  for  the 
same  and  pay  over  the  same  to  the  parties  ea- 
titled  thereto,  as  is  now  required  by  law  in 
cases  of  costs  collected  by  or  paid  to  said  cm- 
stable. 

"Sec.  6.  Penalty  for  Noncompiiance  tciU 
Proviaiona  of  Thit  Arttolc— Upon  failnre  or 
neglect  of  any  justice  of  the  peace  to  compl.i^ 
with  the  provisions  of  this  article,  within  fiw 
days  from  the  time  provided  for  paying  orm 
said  costs  and  filing  said  statement  he  shall  be 
guilty  of  a  misdoneanor,  and  shaU  forfeit  his 
salary  for  and  during  such  time  that  he  faib 
to  make  such  statement  as  provided  in 
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four  of  this  article;  and  should  he  further  fail 
and  neglect  to  pay  over  said  costs  and  file  said 
statement  for  a  period  of  thirty  days  from  the 
time  required  for  filing  the  same,  he  shall  for- 
feit all  his  right  and  claim  to  said  office  of  jus- 
tice of  the  peace,  and  the  same  shall  be  fiUed  as 
now  provided  by  law  for  filling  ▼acancies  in  the 
office  of  justice  of  the  peace. 

"Sec.  6.  County  may  Sue  on  Bond  of  Juttioe 
of  Peace.— Any  such  county  shall  soe  for  and 
re<M>ver  all  sums  of  money  payable  into  the 
treasury  thereof  by  any  justice  of  the  peace,  and 
the  sureties  on  his  official  bond  shall  be  liable 
therefor. 

"Sec.  7.  County  to  Provide  Office — Appoint^ 
ment  of  Clerh  and  Payment ,  of  Salary. — Said 
county  shall  provide  proper  offices  for  said  jus- 
tice courts  and  for  the  proper  care  of  the  same, 
and  shall  provide  light,  heat,  proper  books  of 
accounts,  dockets,  and  printed  forms  of  writs, 
and  stationery,  and  whatever  else  may  be 
deemed  necessary  by  the  county  court  of  said 
county,  for  the  proper  conduct  and  the  business 
of  such  court,  including  a  clerk  thereof,  to  be 
designated  by  the  justice,  at  a  salary  of  seven- 
ty-five dollars  per  month,  payable  at  the  end  of 
each  month  out  of  the  treasury  of  such  county. 
Approved  March  23,  191B." 

[1,2]  II.  It  is  true  tbe  power  to  de- 
clare an  act  of  the  Legislatare  null  and  void 
because  it  Infringes  upon  provlaions  of  the 
Constitution  of  the  state  or  of  the  United 
States  Is,  by  reason  of  our  systein  of  govern- 
ment, vested  in  tbe  courts.  But  great  care 
and  caution  has  always  been  used  In  the  ex- 
ercise of  this  high  prerogative.  We  have  ac- 
cordingly laid  It  down,  as  a  rule,  that  unless 
tbe  conflict  with  the  Constitution  is  so  plain 
that  it  Is  beyond  reasonable  doubt,  the  act 
would  be  held  constitutional  and  valid. 
Greene  County  v.  Lydy,  263  Mo.  loc.  dt.  87, 
172  S.  W.  376,  Ann.  Cas.  19170,  274,  and 
cases  cited.  With  this  rule  in  mind,  there- 
fore, let  us  compare  tbe  provisions  of  the 
Constitution  with  tbe  provisions  of  tbe  law 
in  question,  and  see  whether  they  conflict 
with  each  other  beyond  such  reasonable 
doubt 

III.  First,  as  to  the  title  to  tbe  act:  An 
examination  of  tbe  original  bUl,  as  it  was 
passed  by  tbe  Legislature  and  approved  by 
tbe  GSovemor,  shows  that  tbe  beadnotes  and 
index  to  the  sections,  above  copied,  were  not 
part  of  the  bill,  but  were  placed  there  after- 
wards when  the  bill  was  printed  in  the  ses- 
sion acts.  Therefore  we  can  only  consider 
the  title  pr(^)er,  which  is  as  follows: 

"An  act  entitled  justice  of  the  peace  in  town- 
Bhips  containing  seventy-five  thousand  inhab- 
itants and  not  over  one  hundred  and  fifty  thoa- 
■and  inhabitants." 

Tbe  constitutional  provisionals  to  the  title 
and  subject-matter  of  legislative  acts  Is  as 
follows : 

Sectlcm  28  of  article  4: 

"No  bin  •  •  •  shall  contain  more  than 
one  subject,  which  shall  be  clearly  expressed  in 
its  titie." 


The  objection  that  acts  of  the  Legislature 
conflict  with  this  constitutional  provision  has 
frequently  been  passed  upon  by  this  court, 
but  tbe  titles  and  acts  Involved  are  so  vari- 
ant that  little  aid  can  be  bad  by  referring  to 
the  adjudicated  cases.  But  the  guiding  prin- 
ciple has  been  firmly  established.  As  to 
singleness  of  the  subject,  the  rule  has  been 
stated  as  follows: 

"The  test  is  that,  when  all  the  provisions  of 
the  statute  fairly  relate  to  the  same  subject, 
have  a  natural  connection  with  it,  •  *  *  are 
the  means  of  accompllBhing  it,  then  the  subject 
is  single."  Biting  v.  Hickman,  172  Mo.  252, 
72  S,  W.  704. 

As  to  tbe  expression  of  the  subject-matter 
in  the  title,  the  rule  has  been  stated  as  fol- 
lows : 

"The  constitutional  mandate  in  regard  to  the 
title  of  a  statute  does  not  require  a  table  of 
contents  as  a  caption  to  a  law.  It  is  sufficient  if 
the  title  does  not  mislead  as  to  the  chief  topic 
of  the  act,  and  that  the  minor  features  of  it 
have  a  reasonable  and  natural  connection  with 
tbe  subject  named  in  tbe  title.  [Citing  author- 
ities.] Mere  generality  in  the  title  will  not  vi- 
tiate an  act  of  the  General  Assembly,  unless  the 
title  is  of  such  a  nature  as  to  compel  the  con- 
viction that  it  was  designed  to  mislead  as  to 
the  subject  dealt  with."  State  ex  reL  v.  Coun- 
ty Court,  128  Mo.  loc.  cit  441,  30  S.  W.  105. 

[3]  Under  the  liberal  rules  thus  announced, 
we  think  the  title  to  the  act  before  us  suflS- 
ciently  shows  that  tbe  act  will  provide  gen- 
erally for  justices  of  the  peace,  which  would 
include  provisions  generally  for  justice  courts, 
their  organization  and  procedure  in  town- 
ships containing  75,000  and  not  over  150,000 
inhabitants,  and  that  all  the  provisions  in 
the  act  relate  to  that  one  subject.  Tbe  pro- 
visions for  four  justices  of  the  peace  In  such 
townships,  that  they  should  have  a  salary, 
that  it  should  be  paid  by  the  county,  that 
their  fees  should  be  turned  over  to  tbe  coun- 
ty, that  they  should  give  bond  for  so  doing, 
that  there  should  be  a  clerk  of  the  Justice's 
court,  to  be  approved  by  the  Justice  and  paid 
by  the  county,  etc.,  are  all  matters  relating  to 
justices  of  the  peace  and  incident  to  the  main- 
tenance and  operation  of  their  courts.  So 
with  the  furnishing  the  justice  with  an  oflJce 
and  supplies.  In  State  ex  rel.  v.  Williams, 
232  Mo.  loc.  dt.  75,  133  S.  W.  8.  this  court 
said: 

"The  act  in  question  not  only  amends  the 
statute  which  prescribes  what  fees  should  be 
paid  to  the  various  prosecuting  attorneys 
throughout  tbe  state,  and  fixes  fees  of  those  in 
the  counties  to  which  tbe  act  applies,  but  also 
creates  the  office  of  assistant  prosecuting  at- 
torney in  those  same  counties,  provides  for  the 
manner  of  their  appointment  and  fixes  the 
amount  of  their  salaries.  While  the  question  of 
creating  an  office  and  prescribing  the  manner  of 
appointing  the  officer  thereto  is  different  from 
the  question  of  prescribing  the  fees  to  be  paid 
such  officer ;  however,  the  one  is  germane  to  the 
other  and  so  closely  connected  therewith  that  we 
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are  unable  to  say  tbey  constitute  two  leparate 
and  distinct  subjects  within  the  meaning  of  said 
constitutional  prorision"— €iting  many  cases. 

We  not  only  think  the  act  before  us  con- 
tains but  one  snbject,  but  that  there  are  no 
provisions  in  it  not  germane  and  naturally 
connected  with  that  subject,  as  expressed  In 
the  title,  and  that  therefore  the  subject  Is 
clearly  expressed  in  the  title,  within  the 
meaning  of  the  Constitution  in  that  regard. 

IV.  It  Is  contended  that  the  act  is  con- 
trary to  section  63,  art.  4,  of  the  Constitu- 
tion, prohibiting  the  passage  of  a  local  or 
special  law  for  any  of  the  following  purposes: 
Clause  18: 

"Regulating  the  fees  or  extending  the  pow- 
ers and  duties  of  aldermen,  justices  of  the  peace, 
magistrates  or  constables." 

And  clause  32: 

"Legalizing  the  nnauthorized  or  invalid  acts 
of  any  officer  or  agent  of  the  state,  or  of  any 
county  or  municipality  thereof.  In  all  other 
cases  where  a  general  law  can  be  made  applica- 
ble, no  local  or  special  law  shall  be  enacted ; 
and  whether  a  general  law  could  have  been 
made  applicable  in  any  ease  is  hereby  declared  a 
judicial  question,  and  as  such  shall  be  judicially 
determined,  without  regard  to  any  legislative 
assertion  on  that  subject" 

[4]  The  contention  of  learned  counsel  is 
that  the  act  only  applies  to  one  township  in 
the  state,  to  wit,  Washington  township,  Bu- 
chanan county,  because  that  was  the  only 
township  In  the  state  which  had  75,000  or 
less  than  150,000  Inhabitants  when  the  act 
was  passed  and  took  effect.  But  the  language 
of  the  act  does  not  limit  its  operation  to 
townships  that  have  that  population  at  the 
time  of  its  passage,  but  includes  all  town- 
ships "which  now  contain  or  may  hereafter 
contain  seventy-flve  thousand  and  not  over 
one  hundred  and  fifty  thousand  inhabitants." 
It  is  well  settled  that  this  language  takes 
the  law  out  of  the  category  of  a  special  or 
local  law  and  makes  it  a  general  law,  so 
as  not  to  conflict  with  the  constitutional  pro- 
visions against  special  and  local  law^s  pointed 
out  by  the  respondent. 

In  State  ex  inf.  v.  JEtna  Ins.  Co.,  150  Mo. 
loc.  cit.  135, 136,  51  S.  W.  420,  the  court  says : 

"The  proviso  relates  to  fire  insurance  in  cities 
of  a  class,  that  is,  cities  in  this  state  which 
now  have  or  which  may  hereafter  acquire  a 
population  of  100,000  inhabitants  or  more,  and 
while  there  are  but  two  of  such  cities  in  this 
state  at  this  time,  St.  Ivouis  and  Kansas  City, 
it  has  been  repeatedly  held  by  this  court  that 
such  a  law  is  general,  and  not  special.  Ewing 
V.  Hoblitzellc,  85  Mo.  64;  Rutherford  v.  Hed- 
dcns,  82  Mo.  388 ;  State  ex  rel.  v.  Herrman,  75 
Mo.  340;  Kelly  v.  Meeits,  87  Mo.  396 ;  Ruth- 
erford V.  Hamilton,  97  Mo.  643 ;  Lynch  t. 
Murphy,  119  Mo.  103." 

Same  ruling  in  the  recent  case  of  State  ex 
inf.  y.  Southern,  265  Mo.  loc.  dt  286,  287,  177 
S.  W.  640. 


Bnt  learned  counsel  say  that  the  real  in- 
tent of  the  Legislature  was  to  Umit  the  act 
to  the  one  township  In  Buchanan  county,  and 
cite  especially  Henderson  v.  Kooiig,  1^  Ua 
356,  68  S.  W.  72,  67  L.  R.  A.  65d,  and  State 
r.  Messerly,  198  Mo.  361,  96  S.  W.  913,  as  so 
holding.  An  examination  of  those  cases  will 
show  that  the  language  in  the  act  before  us, 
"or  hereafter  having  76,000  Inhabitants  and 
less  than  160,000  Inhabitants,"  or  equiva- 
lent language,  making  the  law  general  in  its 
application,  was  absent  from  the  acts  con- 
strued In  those  cases.  Indeed,  In  those  cases 
there  were  special  featares  and  prorlsioDs 
in  the  act  Itself  which  showed  clearly  an 
aflJrmative  intent  to  limit  the  operatioai  of 
the  law  to  a  certain  territory,  which  Is  not 
the  case  here.  We  must  rule  this  point,  too, 
against  respondent. 

[I]  V.  Nor  does  the  act  violate  <daiise 
33,  art  4,  of  section  63  of  the  C<»st]tud<n, 
which  provides: 

"Nor  shall  the  General  Assembly  indirectly 
enact  such  spedal  or  local  law  by  the  partial 
repeal  of  a  general  law." 

Here  there  Is  no  partial  r^>eal  of  a  gen- 
eral law  so  as  to  create  a  special  law.  It  i- 
true  the  old  general  law  relating  to  JusticeB 
of  the  peace  no  longer  governs  in  town8hip$ 
now  or  hereafter  having  the  specified  pecula- 
tion, but  the  act  in  question  leaves  the  old 
general  law  in  force  in  all  other  townships 
in  the  state,  except  In  the  townships  provided 
for  by  this  act,  which,  we  hold,  is  a  general 
law  governing  such  townships. 

[6]  VL  It  Is  also  conteoded  that  the  act 
violates  section  8  of  article  14  of  the  Con- 
stitution, which  provides: 

"The  compensation  or  fees  of  no  state,  comt- 
ty  or  mnnicipal  officer  shall  be  increased  during 
his  term  of  office." 

The  change  of  an  officer's  oompensatioa 
during  his  term  of  office  from  a  fee  basis  to  a 
salary  is  not  necessarily  an  increase  of  his 
compensation.  It  may  be  a  decrease^  and 
frequently  Is. 

The  evidence  Introduced  In  this  case  show- 
ed that  the  fees  earned  by  the  plaintiff  as 
Justice  during  the  time  sued  for  somewhat  ex- 
ceeded the  salary  prescribed  by  the  act  for 
that  period,  but  that  the  fees  actually  ccdlect- 
ed  did  not  quite  equal  such  salary.  Bnt  in 
the  view  we  take  that  question  Is  not  mate- 
rial. The  fees  were  not  fixed  sams  to  be 
paid  by  the  public,  like  unto  a  salary,  whid: 
he  was  sure  to  receive,  bnt  were  to  be  paid 
by  the  litigants,  and  the  compensation  re- 
I  ceived  by  him  depended  upon  the  amount  <^ 
the  fees  collected,  which  was  necessarCy 
more  or  less  "uncertain.  In  such  cases  it  hxs 
been  held  that  a  law  changing  from  a  tft 
basis  to  a  salary,  by  requiring  the  fees  to  It 
turned  over  to  the  county,  and  the  oonnty  to 
pay  a  fixed  salary,  does  not  necessarily  J}- 
crease  the  oflSc^s  compensation,   contniy 
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to  such  constitutional  proTlslon,  and  will  not 
be  so  bdd  unless  it  appears,  as  a  matter  of 
.law,  on  tbe  face  of  the  act  itself,  that  the 
officer's  compensation  is  thereby  increased. 
If  not,  it  will  be  conclusirely  presumed  that 
the  Legislature  investigated  the  facts  and 
ascertained  that  by  the  change  from  the  fee 
basis  to  the  salary  prescribed  no  Increase 
would  be  made  in  the  compensation  of  the 
officer.  Galeener  v.  Honeycutt,  173  Cal.  loc 
eit.  103  et  seq.,  15ft  Pac.  595;  State  ex  rel.  v. 
Erickson.  120  Wis.  loc.  clt.  442.  98  N.  W.  253; 
State  V.  Grimes,  T  Wash.  445,  35  Pac.  361. 

While  this  court  has  never  before  passed 
upon  the  question,  we  deem  the  above  ruling 
to  be  sound,  and  it  meets  with  our  approval. 

[7]  VII.  It  is  next  argued  that  the  act 
does  not  apply  to  Justices  In  office  at  the 
time  the  act  took  effect,  because  It  provides 
that  (section  2)  "each  justice  of  the  peace 
shall,  before  entering  upon  the  duties  of  his 
office,  give  bond  to  the  state,"  etc.,  that  he 
■will  pay  over  all  moneys  received  by  him. 
The  whole  act  shows  that  it  is  to  govern  all 
Justices  of  the  peace,  those  In  office,  as  well 
as  those '  subsequently  to  be  elected  or  ap- 
pointed. The  language  quoted  means  that 
before  entering  upon  his  duties  as  ]u8"tlce, 
under  the  act,  each  Justice  shall  give  bond, 
etc.  He  could  not  enter  upon  his  duties,  un- 
der the  act,  until  It  took  effect,  and  It  was  In- 
tended he  should  then  and  thereafter  turn 
over  his  fees,  give  bond  to  secure  his  obliga- 
tion so  to  do,  and  receive  a  salary.  We  must 
rule  this  contentlcm  also  against  respondent. 

[I]  VIII.  We  sustain  the  respondent's 
contention  that  plaintiff  Is  not  entitled  to 
the  derk  hire  sued  for.  The  statute  does 
not  require  the  Justice  to  pay  the  clerk,  if 
there  is  <me,  nor  require  the  salary  of  the 
cleric  to  be  paid  to  the  Justice. 

The  Judgment  is  therefore  reversed,  and  the 
cause  remanded  for  a  new  trial  in  accordance 
with  the  views  herein  expressed.. 

BROWN  and  RA6IAND,  CC,  omcur. 

PER  CURIAM.  The  foregoidg  opinion  by 
SMALL,  C,  is  adopted  as  the  opinion  of  the 
court 

All  concur,  except  WOODSON,  J.,  abs^t 
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(Supreme  Gonrt  of  Missouri,  Division  No, 
June  2,  1920.) 


I.  Mnnicipal  corporations  <&=>706(5)— Evidence 
held  to  show  that  defendant's  automobile  was 
running  at  excessive  speed. 

In  an  action  for  personal  injuries  sustained 
by  a  13  year  old  boy  struck  by  an  automobile 
while  crossing  the  street,  evidence  held  to  show 


that  defendant's  automobile  was  running  at  an 
unlawful  and  dangerous  speed. 

2.  Municipal  corporations  93»705(3)— Fallaro 
of  aatofflobile  driver  to  sound  warning  at 
street  Intersection  held  nogllgenoe. 

In  an  action  for  persooal  in  juries  sustained 
by  a  13  year  old  boy  struck  by  defendant's  au- 
tomobile while  crossing  the  street,  failure  of 
defendant's  chauffeur  to  sound  a  warning  upon 
approaching  the  crossing,  which  was  a  common- 
ly used  one,  held  negligence. 

3.  Municipal  oorporatlons  «3»705(5)— Street 
runnln0  Into  but  not  crossing  another  street 
held  not  an  "Intersecting  highway,"  within 
statute. 

Laws  1911,  p.  327,  §  8,  par.  2,  requiring  an 
automobile  upon  approaching  an  intersecting 
highway,  or  curve  or  corner  in  a  highway  where 
the  operator's  view  is  obstructed,  to  slow  down 
and  give  timely  signal,  does  not  require  the 
driver  of  an  automobile  to  slow  down  when 
approaching  a  point  where  a  side  street  de- 
bouches into  another  street;  such  street  not 
being  an  "intersecting  highway,"  within  the 
statute. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Intersecting  Way.] 

4.  Municipal  corporations  <S=3705 (5)— Ordi- 
nance held  not  to  require  motor  vehicles  to 
slow  down  at  street  crossing  when  not  ex- 
ceeding speed  prescribed. 

A  city  ordinance  limiting  the  speed  of  ve- 
hicles to  six  miles  per  hour  when  turning  the 
comer  of  intersecting  streets,  avenues,  boule- 
vards, or  public  places,  or  when  traversing  a 
curve  or  turn  in  the  street  where  the  view  is 
obstructed,  does  not  require  the  driver  of  an 
automobile  going  at  a  rate  not  exceeding  six 
miles  an  hour  to  slow  down,  and  an  instruction 
authorizing  a  recovery  for  such  omission  is  er- 
roneous. 

5.  Aiipoal  and  error  e=9856(l)— Case  reversed 
for  error,  though  another  ground  of  rSoovory 
.established. 

On  appeal  by  defendant  in  an  action  for 
personal  injuries  sustained  in  an  automobile 
collision,  where  error  has  been  committed  in 
allowing  recovery,  merely  for  not  slowing  down 
at  the  street  crossing,  the  judgment  must  be 
reversed,  notwithstanding  defendant's  failure  to 
signal  was  established. 

6.  Municipal  corporations  C='706(7)— Contrib- 
atory  negligence  In  automobile  accident  held 
for  Jury. 

In  an  action  for  personal  injuries  to  a  13 
year  old  boy  struck  by  defendant's  automobile 
while  crossing  the  street,  evidence  held  to  make 
the  question  of  his  contributory  negligence  one 
for  the  jury. 

Appeal  from  St  Louis  Circuit  Court ;  Karl 
Kimmel,  Judge. 

Action  by  James  J.  Sullivan  against  Anna 
L.  A.  Chauvenet,  wherein,  upon  plaintiff's 
death,  Patrick  Sullivan  was  substituted  as 
administrator.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 


As»For  otber  case*  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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H.  W.  Alien  atid  Blodgett  &  Rector,  all  of 
St.  Louis,  for  appellant. 

Walter  B.  Douglas  and  Roebke  &  Clajr,  all 
of  St.  Louis,  for  respondent. 

GOODB,  J.  Between  7 :30  and  8  o'clock  In 
the  erening  of  October  2, 1912,  James  J.  Sulli- 
van, tben  a  boy  13  years  old,  was  collided 
with  and  seriously  Iiurt  by  an  automobile 
owned  by  defendant  and  driven  by  a  cbautTeur 
employed  by  her.  The  injured  boy  began  this 
action,  but,  as  he  has  died  since  It  was  tried, 
Patrick  SuLUvan,  the  administrator  of  his 
estate,  has  been  substituted  as  the  plaintiff. 
For  convenience  we  will  speak  of  the  boy  as 
still  the  plaintiff.  As  related  by  the  boy  and 
corroborated  in  important  particulars  by 
other  testimony,  the  facts  are  these : 

The  plaintiff  bad  been  playing  a  game  with 
some  boys  at  Garfield  and  Union  avenues,  two 
intersecting  streets  in  St.  Louis ;  the  former 
running  east  and  west  and  the  latter  north 
and  south.  Boys  of  another  group  were  teas- 
ing the  proprietor  of  a  hardware  store  near  by 
and  finally  the  proprietor  chased  them. 
Plaintiff  was  afraid  he  might  be  caught  and 
charged  with  the  mischievous  acts  done  in 
front  of  the  hardware  store,  though  he  said 
he  had  nothing  to  do  with  them,  so  he  ran 
too,  and  southwardly  ailaag  the  east  side  of 
Union  avenue  toward  another  east  and  west 
street  which  Intersected  it,  that  is.  Cote  Bril- 
liante  avenue.  Cote  Brilllante  does  not  run 
across  Union  in  a  straight  course,  but  has  a 
Jog  in  it  at  Union,  which  it  enters  at  the  east 
side  about  40  feet  south  of  where  it  enters  at 
the  west.  Plaintiff  ran  along  the  east  side- 
walk of  Union  avenue  until  he  reached  a 
point  opposite  the  mouth  of  Cote  Brilllante  on 
the  .west  side  of  Union,  which  was  a  common 
crossing  place,  and  there  he  started  across 
Union,  still  running,  to  Join  a  boy  friend  on 
the  southwest  corner  of  Union  and  Cote  Bril- 
llante. He  was  looking  south  but  saw  no 
automobile  coming.  Double  street  car  tracks 
run  along  the  center  of  Union  avenue,  with 
roadways  on  either  side,  and  when  plaintiff 
was  within  3  feet  of  the  east  street  car  track 
and  17  feet  from  the  east  curb  of  Union  he 
was  run  into  by  defendant's  automobile, 
knocked  down  bat  got  up,  walked  to  the  side- 
walk, fell  there,  was  taken  up,  and  conveyed 
in  the  automobile  that  hurt  him  to  a  hospital. 
The  machine  was  stopped  about  35  feet  north 
of  the  point  where  it  knocked  plaintiff  down. 
No  warning  of  its  approach  had  been  given 
by  horn  or  other  noise  and  he  had  not  observ- 
ed it,  but  its  headlights  were  burning  and  he 
could  see  several  blocks  to  the  southward. 
The  chauffeur  went  to  the  plaintiff  while 
jtlnintlff  was  lying  on  the  ground,  and  was 
asked  why  he  did  not  sound  a  horn,  and  the 
chauffeur  replied  he  did  not  have  time.  The 
automobile  was  a  heavy  one  and  the  fenders 
on  it  were  heavy.  The  left  front  fender  was 
Oie  part  that  struck  plaintiff  and  it  was  bent 


slightly  by  the  blow.  A  witness  testllled  he 
noticed  the  automobile  Just  before  it  hit  the 
boy ;  that  It  was  running  "at  full  q;)eed'' — ^15 
or  20  miles  an  hour.  An  expert  said  it  could* 
have  been  stopped,  considering  the  condition 
of  the  street  and  the  speed.  In  15  or  20  feet. 
Traffic  ordinances  of  the  city  of  St  Louis  reg- 
ulating the  driving  of  automobiles  are  In 
proof. 

The  driver  of  the  automobile  testified,  as 
follows:  He  had  stopped  Just  south  of  East 
Cote  BrllUaLnte  avenue  to  adjust  his  rear 
light,  and  after  starting  again  was  running 
about  6  miles  an  hour ;  plaintiff  ran  into  the 
automobile,  having  started  southwest  across 
the  driveway  of  Union  avenue,  when  the 
automobile  was  within  3  feet  of  him ;  be  was 
looking  back  In  the  direction  of  the  proprietor 
of  the  hardw^are  store,  who  was  chasing  some 
boys;  when  be  saw  plaintiff  the  clutch  was 
thrown  out  and  the  brake  applied,  whidi 
were  the  acts  to  do  to  stop  the  car;  also  the 
car  was  turned  toward  the  east  curb  of  Uaion 
avenue  and  hit  plaintiff  only  a  foot  from  the 
curb ;  ran  3  feet  after  the  colllson ;  did  not 
blow  his  horn  because  he  had  not  time  to  do  so 
after  he  saw  plaintiff.  The  injured  boy  was 
given  attention  by  a  physician  at  the  hospital, 
where  he  complained  of  pain  In  the  region  of 
his  left  kidney;  showed  no  bruise  or  swell- 
ing, but  was  pale  and  weak;  was  taken 
home  that  evening;  suffered- mudi  throagb 
the  night  and  the  next  day,  or  the  day  after, 
commenced  to  bleed  from  the  left  kidney,  auad 
the  hemorrhage  continued  until  he  came 
near  dying;  was  taken  again  to  the  hospital 
and  an  operation  iterformed.  The  left  kidney 
had  been  torn  in  two;  the  upper  third  was 
torn  off.  The  kidney  was  removed  and  after 
several  weeks  the  plaintiff  was  able  to  leave 
the  hospital,  and  in  two  months  he  returned 
to  school,  but  remained  weak  for  a  long  time. 

The  specifications  of  negligence  counted  on 
in  the  petition  are  these:  First,  that  by  the 
exercise  of  ordinary  care  the  driver  could 
have  seen  plaintiff  crossing  the  street  in 
time  to  avoid  injuring  him;  second,  in  vio- 
lation of  the  duty  Imposed  by  law  and  or- 
dinance on  t>ersons  operating  automobiles  on 
a  public  street,  the  driver  of  the  car  ran  It  at 
a  high  and  dangerous  speed  and  in  excess  of 
10  miles  an  hour ;  third,  the  driver  sounded 
no  warning ;  fourth,  did  not  reduce  speed  as 
he  approached  the  intersection  of  Cote  Brilll- 
ante and  Union  avenues.  The  answer  was  a 
general  denial  and  an  averment  that  plaintiff 
caused  or  contributed  to  his  injury  by  run- 
ning backward  into  the  street  from  the  curb 
on  Union  avenue  at  a  point  not  customarily 
used  by  pedestrians  as  a  crossing,  witbout 
looking  to  see  whether  a  vehicle  waa  ap- 
proaching, and  In  so  doing  ran  into  and  col- 
lided with  the  automobile,  when  by  using  rea- 
sonable care  to  look  for  approaching  vehicles 
he  could  have  avoided  the  collision.  The  Jury 
returned  a  verdict  against  defendant  for  $12,- 
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600,  «nd.  Judgment  having  been  entered  on 
the  verdict,  the  defendant  api)ealed. 

The  court  'instructed  for  a  verdict  for  the 
plaintlfT,  James  Joseph  Sullivan,  if  the  jury 
found  defendant's  chauffeur  negligently  ran 
the  automobile  against  plaintiff  at  a  high 
and  dangerous  speed,  or  without  sounding  a 
warning  or  giving  any  signal  of  Its  approach, 
or  without  slowing  down  as  the  automobile 
approached  the  intersection  of  Cote  Brll- 
llnnte  and  Union  avenues,  provided  the  plain- 
tiff was  found  to  have  been  exercising  or- 
dinary care  for  his  own  safety.  The  instruc- 
tion omitted  to  submit  the  question  of  wheth- 
er the  driver  of  the  car  could  have  seen  the 
boy,  had  ordinary  care  been  used.  In  time  to 
avoid  running  against  him,  though  an  al- 
Ipgatlon  to  that  effect  was  made  in  the  peti- 
tion. The  defendant  asked  a  separate  In- 
structlOQ  concerning  each  of  the  three 
acts  of  negligence  submitted  to  the  jury,  and 
charging  that  plaintiff  was  not  entitled  to  a 
verdict  for  the  particular  act  of  negligence 
mentioned  In  the  Instruction ;  the  total  effect 
of  these  three  instructions  being  that  the 
plaintiff  was  not  entitled  to  a  verdict  at  all. 
We  learn  from  the  opinion  of  the  St  Louis 
Court  of  Appeals  that  at  the  first  trial  the 
only  Issue  of  negligence  left  to  the  jury  relat- 
ed to  the  omission  of  the  chauffeur  to  sound 
a  warning.  We  presume  additional  evidence 
was  Introduced  at  the  second  trial,  as  a  dif- 
ferent view  of  the  case  was  then  taken  by  the 
court  in  Instructing  the  Jury,  and  rightly. 

[1]  The  limit  of  speed  allowed  by  munici- 
pal ordinance  In  the  district  of  St  Louis 
:where  the  accident  occurred  was  10  miles  an 
hour.  There  was  testimony  that  the  speed 
defendant's  automobile  was  under  when  It  hit 
the  boy  was  from  15  to  20  miles  an  hour. 
This  evidence,  if  believed,  Inclines-  to  prove 
the  speed  was  not  only  excessive,  but  dangpr- 
ous.  The  car  ran  35  or  40  feet  past  the  boy 
after  colliding  With  him;  the  fender  that 
struck  him,  a  heavy  one,  was  bent  upward  by 
the  blow ;  he  was  knocked  3  feet  away ;  his 
kidney  was  torn  In  two.  We  rule  there  was 
substantial  evidence  that  the  car  was  running 
at  an  unlawful  and  dangerous  speed. 

[2]  An  ordinance  of  the  city  required  driv- 
ers of  motor  vehicles  to  sound  their  horns  so 
as  to  warn  pedestrians  when  they  approached 
the  crossing  of  a  public  street  The  plaintiff 
'was  struck  at  a  point  on  Union  avenue  which 
-was  commonly  used  as  a  crossing,  according 
to  the  testimony,  and  no  signal  was  given  as 
defendant's  car  dreyr  near  that  crossing.  The 
chauffeur  acknowledged  he  did  not  blow  his 
liom  when  he  started  again  after  having 
stopped  on  the  south  side  of  the  Intersection 
of  East  Cote  Brllliante  avenue  with  Union,  a 
point  some  70  feet  south  of  the  place  where 
tbe  boy  was  struck.  He  said,  too,  he  did  not 
slgiutl,  at  any  time  after  resuming  his  Journey 
aud  before  the  boy  was  hit;  in  fact,  did  not 
(■emember  blowing  the  bom  after  be  passed 
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Delmar  avenue,  an  Intersecting  street  many 
blocks  south  of  Cote  Brllliante.  Possibly  the 
fact  that  West  Cote  Brllliante  opened  into 
the  west  side  of  Union  further  north  was  tiie 
cause  of  his  omitting  to  signal  as  he  ap- 
proached the  crossing;  but,  as  a  commonly 
used  crossing  was  there,  the  evidence  tends  to 
support  a  finding  that  it  was  an  omission  to 
comply  with  the  ordinance,  and  cause  for  a 
finding  that  the  chauffeur  was  negligent 

The  court  instructed  it  was  ground  for  a 
verdict  for  plaintiff  if  the  automobile  ap- 
proached the  intersection  of  the  streets  jcvlth- 
out  slowing  down.  For  convenience  In  con- 
sidering the  propriety  of  that  direction,  we 
transcribe  the  instruction  wherein  it  was 
given: 

"The  court  instrncta  you  that  If  yon  find  and 
believe  from  the  evidence  that  on  or  about  the 
2d  day  of  October,  1912,  tbe  defendant  or  her 
agent  and  servant  was  operating  an  automobile 
on  Union  avenue  at  tbe  intersection  of  said 
avenue  with  Cote  Brllliante  avenue,  and  that 
both  of  said  avenaes  are  public  streets  of  the 
city  of  St.  Louis,  and  that  the  defendant  or  her 
agent  and  servant  negligently  ran  said  automo- 
bile at  a  high  and  dangerous  rate  of  speed, 
or  without  sounding  any  warning  or  giving  any 
signal  of  its  approach,  or  withont  slowing  down 
as  said  antomobile  approached  the  intersection 
of  said  streets,  upon  and  against  plaintiff,  strik- 
ing and  injuring  him,  and  if  you  find  and  be- 
lieve from  the  evidence  that  plaintiff's  injury 
was  proximately  caused  by  defendant's  negli- 
gence in  one  or  more  of  said  particulars  above 
mentioned,  and  that  tbe  plaintiff  at  the  time 
was  exercising  ordinary  care  for  bis  own  safety, 
then  your  verdi<$  should  be  for  the  plaintiff." 

We  remark  that  the  three  careless  actSb 
either  of  which,  if  proved  to  have  happwied, 
would  warrant,  according  to  the  instruction, 
a  verdict  for  plaintiff,  are  stated  separately 
and  divided  by  the  word  "or."  We  remark, 
too,  that  the  right  of  recovery.  If  the  car  ap- 
proached the  Intersection  of  the  streets  with- 
out slowing  down,  is  not  based  on  neglect  to 
slow  down  upon  the  driver's  apprehending, 
or  having  reason  to  apprehend,  the  plaintiff  . 
was  In  danger  of  being  run  against  if  the 
speed  was  not  lowered,  but  on  the  bare  fiict 
that  the  speed  was  not  lowered  as  the  inter- 
section was  approached.  Omitting  to  reduce 
speed  was  not  In  Itself  (and  independently  of 
reason  to  anticipate  striking  some  pers(»i  if 
the  rate  of  speed  was  kept  up)  negligent  con- 
duct unless  the  law  of  the  state  or  a  munici- 
pal ordinance  requiiled  a  reduction  when 
approaching  tbe  place  of  the  accident 

This  is  the  statute  that  bears  on  the  ques- 
tion: 

"Upon  approaching  a  pedestrian,  who  is  upon 
the  traveled  part  of  any  highway  and  not  upon 
a  sidewalk,  and  upon  approaching  an  intersect- 
ing highway  or  a  curve  or  a  corner  in  a  high- 
way, where  the  operator's  view  is  obstructed, 
every  person  operating  a  motor  vehicle  shall 
slow  down  and  give  a  timely  signal  with  hit 
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beU,  born  or  other  derice  for  signaUiog."   Laws 
1911,  p.  327,  S  8,  par.  2. 

[S]  The  question  submitted  was  not  wheth- 
er the  driver  of  the  automobile  neglected  to 
slow  down  upon  approaching  the  plaintiff 
when  the  plaintiff  was  a  pedestrian  in  the 
highway,  but  when  the  car  approached  an 
Intersecting  highway.  Can  it  be  said  the 
statute  required  the  driver  to  slow  down  be- 
cause he,  while  driving  in  the  east  driveway 
of  Union,  was  drawing  near  to  the  line  of  tbe 
intersection  of  Cote  BrilUante  avenue  with 
the  west  side  of  Union,  a  street  55  feet  jvide 
and  with  double  street  car  tracks  in  the  mid- 
dle and  roadways  on  either  side  of  the  tracks? 
Was  Cote  Brllliante  an  intersecting  highway 
in  the  statutory  sense?  We  think  not.  The 
object  of  tbe  law  is  to  prevent  collisions  be- 
tween motor  vehicles  and  other  vehicles  and 
persons  at  the  intersection  of  streets  and  high- 
ways where  collisions  are  apt  to  happen — at  a 
point  where  one  street  opens  into  another  and 
vehicles  usually  run  past  the  mouth  of  the  in- 
tersecting street.  Where  two  separate  road- 
ways run  along  a  street  and  a  cross  street  de- 
bouches Into  tbe  roadway  an  automobile  is 
not  running  on,  the  statute  does  not  apply. 
It  is  to  be  borne  in  mind  the  statute  does  not 
refer  to  a  crossing  of  a  street  or  highway; 
that  is,  the  point  where  pedestrians  cross. 

We  next  ask :  Was  there  a  city  ordinance 
which  required  the  chauffeur  to  diminish 
speed  .when  approaching  the  crossing?  The 
only  ordinance  which  can  be  argued  to  have 
that  effect,  after  prescribing  maximum  speeds 
for  vehicles,  lays  this  duty  on  drivers: 

"And  when  turning  the  comer  of  iDtersecting 
streets,  avenuea,  boulevards,  or  public  places, 
or  when  traversing  a  curve  or  turn  in  a  street, 
avenue,  boulevard,  or  public  place  where  tbe 
view  is  obstructed,  the  rate  of  speed  shall  not 
be  greater  than  six  miles  per  hour." 

[4, 1]  The  driver  of  the  car  in  question  testi- 
fied he  was  not  exceeding  6  miles  an  hour. 
Other  testimony  goes  to  prove  he  was.  But 
the  act  of  negligence  the  instruction  for  plain- 
tiff submitted  to  the  jury  was,  not  that  the 
car  was  running  more  than  6  miles  an  hour 
"when  turning  the  comer  of  intersectliig 
streets,"  etc.,  or  when  the  view  was  obstruct- 
ed, but  that  the  defendant's  driver  approach- 
ed the  intersection  of  Cote  Brllliante  and 
Union    avenues    "without    slowing    down." 


That  was  a  precaution  the  ordinance  did  not 
prescribe.  It  follows  the  instruction  sr&a  er- 
roneous in  authorizing  a  recovery  for  tbe 
omission  of  the  driver  to  'do  something  not 
exacted  of  blm  by  tbe  law.  Should  tbe  Judg- 
ment be  reversed  for  this  error  when  another 
failure  of  duty,  namely,  not  signaling,  was 
established?  We  think  it  must,  for  the  rea- 
son that  it  cannot  be  known  which  neglect 
was  foimd  by  the  Jury  to  have  been  the  proxi- 
mate cause  of  the  accident — omitting  to  sig- 
nal or  omitting  to  slow  down.  If  tbey 
thought  tbe  latter  neglect  was  the  sole  prox- 
imate cause  of  tbe  accident,  then  it  was  not 
tbe  breach  of  a  duty  to  the  boy  by  defend- 
ant's driver,  and  the  verdict  should  have  been 
for  defendant 

[I]  It  is  earnestly  insisted  tlie  plaintiff  was 
shown  conclusively  to  have  caused  his  in- 
Jury  by  his  own  carelessness  in  darting  sud- 
denly off  the  sidewalk  of  Union  avenue  in 
close  proximity  to  the  car;  that  be  kn&w 
moving  motorcars  were  fi:«quait  at  the  point, 
must  have  realized  the  need  to  look  for  tbem, 
and  could  have  se^i  the  five  headlights  of  the 
defendant's  car  had  he  looked  southward  be- 
fore leaving  the  sidewalk.  He  said  be  looked 
and  did  not  see  the  car — an  improbable  oc- 
currence, we  may  say  an  Impossible  one,  if 
he  looked  carefully,  and  with  his  mind  alert 
to  ascertain  whether  he  could  cross  In  safety. 
Therefore  the  question  is,  should  the  plaintiff 
be  held  negligent  in  law  for  leaving  the  side- 
walk wbei  be  did?  If  the  car  was  only  3 
feet  away  at  tbe  moment,  and'  he  was  struck 
within  a  foot  of  tbe  east  curb,  as  tbe  driver 
said,  then  he  was  negligent  If  be  was  struck 
as  he  said,  and  as  other  evidence  tends  to 
show,  17  feet  from  the  east  curb,  and  only  3 
feet  from  the  east  rail  of  the  car  trac^,  the 
conclusion  of  contributory  negligence  on  bis 
part  is  not  compelled;  for  this  would  make 
an  issue  for  the  Jury  as  to  whether  the  car 
was  far  enough  away  front  him  when  he 
started  to  cross  the  street  to  lead  a  reason- 
ably prudent  boy  of  14  years  to  attempt  to 
cross  in  the  bdief  that  he  could  get  over  be- 
fore the  car  reached  him.  The  issue  of  bis 
negligence  as  a  cause  or  factor  In  causing  tbe 
accident  was  left  to  the  Jury  under  a  soaod 
instruction  and  rightly,  we  tliink. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

All  concur,  except  WOODSOK,  X  absent. 
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STATE   V.  DALE.     (No.  21970.) 


{Sopreme  Gonrt  of  MiMouri,  DiTision  No.  2. 
Jane  4,  1920.) 

1.  Criminal  law  «=3956(4)— Evldenoe  held  to 
show  that  when  defendant  entered  plea  of 
guilty  he  was  mieled. 

In  a  prosecution  for  robbery  where  defend- 
ant entered  plea  of  guilty,  and  on  being  sen- 
tenced to  five  years  in  the  penitentiary  moved 
for  new  trial  on  the  ground  that  t>e  bad  been 
led  to  belieye  that  he  would  be  paroled  by 
court,  evidence  held  to  establish  defendant's 
contention  he  had  pleaded  guilty  under  a  mis- 
apprehension; hence  denial  of  the  motion  was 
erroneous. 

2.  Criminal  law  <s=d9I3(I)— Courts  in  accept- 
ing plea  of  guilty  must  see  that  defendant 
has  not  been  misled.. 

Courts  have  always  been  accustomed  to 
exercise  a  great  degree  of  care  in  receiving 
pleas  of  guilty  in  prosecutions  for  felonies  to 
see  that  the  defendant  has  not  made  his  plea 
by  being  misled,  and  where  it  appears  that  de- 
fendant probably'  was  misled  he  should  be  al- 
lowed to  withdraw  his  plea  and  be  granted  new 
trial,  notwithstanding  entry  of  judgment  of  con- 
viction. 

Appeal  from  Circuit  Court,  St  Cbarlea 
County;  Edgar  B.  Woolfolk,  Judge. 

Virgil  Dale  was  convicted  of  robbery  on 
plea  of  guUty,  and  after  tbe  overruling  of 
his  motion  for  new  trial  be  appeals.  Re- 
versed and  remanded. 

Defendant  pleaded  guilty  In  the  circuit 
court  of  St.  Cbarles  county  to  an  Informa- 
tion charging  him  with  robbery  in  the  first 
degree,  in  that  defendant  feloniously  took 
$7  from  the  person  of  one  Frank  J.  Bull, 
by  force  and  violence  to  his  person.  There- 
upon the  court  sentenced  defendant  to  five 
years'  imprisonment  In  the  state  penitentiary. 
At  the  time  the  plea  of  guilty  was  entered 
defendant  was  not  represented  by  counsel, 
but  afterwards,  and  within  four  days,  de- 
fendant appeared  by  counsel  and  filed  a  mo- 
tion for  a  new  trial,  settiug.up  as  a  ground 
that  he  had  entered  a  plea  of  guilty  upon  a 
promise  that  he  would  be  paroled  by  the 
court  Testimony  was  heard  by  the  court 
upon  this  motion  and  the  motion  was  over- 
ruled. Defendant  thereafter  duly  perfected 
an  appeal  to  this  court 

The  evidence  heard  upon  the  motion  for  a 
new  trial  was  as  follows: 

"Synopsis  of  Testimony  of  Virgil  Dale. 

"  lly  name  is  Virgil  Dale,  age  23.  I  reside 
at  8453  Lowell,  St.  Louis,  Mo.  I  was  employed 
at  the  Baden  car  shops.  I  waa  arrested  with 
Alvin  Meyer,  charged  with  robbing  Frank  Bull, 
on  the  night  of  the  2l8t  of  February,  in  a 
saJoou  in  St.  Charles,  by  Sheriff  John  Grothe. 
After  arresting  me  Mr.  Grotbe  took  me  into 
a  back  room  adjoining  the  saloon  and  searched 
me,  then  took  me  outside  of  the  saloon  onto 
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the  street  and  had  me  turn  my  coat  collar 
up,  then  had  Frank  Bull  come  and  see  if  he 
could  identify  me  as  one  of  the  men  who  had 
held  him  up  and  robbed  him.  Bull  looked 
at  me  and  said  that  be  could  not  say  that  I 
was  one  of  them.  Then  Mr.  Grothe  took  me 
over  and  put  me  in  Jul.  After  I  was  in  jail 
about  one-half  or  three-quarters  of  an  hour, 
Mr.  Hensler,  the  prosecuting  attorney  there, 
came  over  to  the  jail  and  the  sheriff  came  and 
got  me  and  took  me  into  a  room  in  the  jail 
and  the  sheriff  and  Mr.  Hensler  began  asking 
me  questions  about  the  robbery.  I  told  them 
I  did  not  know  anything  about  it  but  they 
kept  on  questioning  me  about  the  robbery  and 
I  kept  telling  them  that  I  did  not  know  any- 
thing about  it 

"  Then  they  put  me  back  in  the  cell  and 
took  Alvin  Meyer  out.  After  awhile  they 
came  and  got  me  and  took  me  back  to  the 
room  again  and  told  me  I  might  as  well  tell 
them  about  the  robbery  as  Meyer  had  made 
a  statement  that  we  had  robbed  Mr.  Bull. 
Mr.  Hensler  said  to  me  that  if  I  would  make 
a  confession  and  say  that  I  held  up  Mr.  Bull 
and  took  money  from  him  that  it  would  be 
easier  for  me.  He  said  that  he  was  my  friend, 
and  that  if  I  would  say  that  I  had  committed 
the  robbery  and  sign  a  statement  and  plead 
ginlty  that  the  court  would  parole  me.  After  ' 
talking  the  matter  over  with  him  and  the 
sheriff  for  quite  awhile,  I  beUeved  what  each 
of  them  said  to  me,  and  signed  the  statement, 
and  when  I  was  brought  into  court  I  pleaded 
guilty,  believing  that  I  would  be  paroled  by 
the  court,  as  Mr.  Hensler  told  me  the  night  I 
was  arrested  I  would  be;  but  instead  of  party- 
ing me  they  gave  me  five  years  in  the  pen- 
itentiary.' ' 

"Question  by  the  Court:  'Weren't  you  rep- 
resented by  an  attorney  at  the  time  that  you 
entered  a  plea  of  guilty?' 

"Answer  by  Virgil  Dale:  'I  did  not  have 
an  attorney.  They  told  me  I  did  not  need 
one. '  Mr.  Hensler  also  told  me  there  in  jail 
that  night  that  Mr.  Bull  did  not  want  his 
name  in  court,  and  that  if  I  wonld  plead  guilty 
he  would  see  to  it  that  I  was  paroled.' 
"Synopsis  of  Testimony  of  John  Dale. 

"  'My  name  is  John  Dale.  I  am  the  father 
of  Virgil  Dale.  After  Virgil  was  arrested  and 
in  jail  waiting  for  trial,  I  went  to  see  Mr. 
Hensler,  prosecuting  attorney,  to  see  what 
Virgil  was  charged  with.  Mr.  Hensler  told 
me  that  it  was  highway  robbery;  that  he  had 
held  up  Frank  Bull  of  St.  Charles  and  robbed 
him  of  $7.  I  talked  with  Mr.  Hensler  about 
the  case,  and  said  that  1  wenld  get  a  lawyer 
for  Virgil,  but  Mr.  Hensler  said  it  was  not  nec- 
essary; "the  boy  has  pleaded  guilty  and  you 
need  not  do  it."  He  said  he  would  go  with 
me  to  the  judge  and  see  what  could  be  done 
about  it,  and  that  we  would  have  a  talk  with 
the  judge  about  paroling  Virgil. 

"  'On  the  morning  of  the  18th  of  March 
(this  was  the  day  that  Virgil's  trial  came  up) 
I  had  a  talk  with  Mr.  Hensler,  and  he  said 
the  judge  would  be  in  on  the  10:48  train,  he 
supposed,  and  that  we  could  see  him;  but 
Mr.  Hensler  said  that  he  would  see  the  judge 
and  that  everything  would  be  all  right,  and  1 
just  relied  on  what  Hensler  said  and  did  not 
get  a  lawyer  for  Virgil.' 


^s»For  otlier  case*  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and 
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"Synopsis  of  Testimony  of  Mrs.  Allie  Jacobsen. 

"  "My  name  is  Mrs.  Allie  Jacobsen.  I  went 
to  see  Mr.  Hensler  at  bis  boose  and  bad  a  con- 
versation witb  bim  about  tbe  trouble  tbat  Virgil 
was  in.  Tbia  was  after  Virgil  was  arrested 
and  before  they  sentenced  him  to  tbe  pen.  Mr. 
Hensler  told  me  ttiat  we  did  not  need  a  lawyer 
for  Virgil;  that  he  bad  already  made  a  con- 
~fession  to  bim  about  tbe  robbery,  but  tbat  he 
linew  that  Virgil  was  not  a  bad  boy  and  tbat 
he  would  help  liim  out  of  his  trouble;  tbat 
he  would  do  all  in  his  power  for  him;  that  it 
was  all  in  his  hands  and  that  he  would  go  to 
the  judge.     I  am  an  aunt  of  Virgil  Dale. 

"  'I  later  bad  a  conversation  witb  Mr.  Hensler 
at  his  office  and  he  repeated  about  tbe  same 
thing  to  me  at  his  office  that  he  bad  said  to 
me  at  his  house,  and  assured  me  that  be 
would  help  Virgil  out  of  the  trouble  at  the 
same  time  I  talked  with  him  at  his  office.  I 
aslced  bim  again  if  we  would  need  a  lawyer 
for  Virgil  and  Mr.  Hensler  said,  "No,"  it  was 
not  necessary;  it  was  all  in  his  bands.  This 
is  the  statement  that  he  made  to  me,  and  I 
thought  he  was  telling  me  the  truth  aliout  it.* 

"Synopsis  of  Testimony  of  John  Grotbe. 

"  'My  name  is  John  Grotbe.  I  am  sheriff 
of  St.  Charles  county.  On  the  night  of  Febru- 
ary 21st  I  arrested  Virgil  Dale  in  a  saloon  and 
searched  him,  and  then  took  him  outside  and 
had  Franlc  Bull  come  and  see  if  he  could  iden- 
tify him.  Mr.  Bull  said,  "It  looks  Uke  the 
two  boys;"  but  be  was  not  sure;  then  I  took 
bim  over  and  locked  liim  up  in  jail.  After  a 
short  time  Mr.  Hensler  came  over  to  tbe  jail 
and  we  took  Dale  out  into  a  room  and  began 
to  question  him  and  he  denied  tbe  charge  of 
robbery.  We  then  brought  out  Alvin  Meyer 
and  questioned  him  and  he  made  a  statement, 
and  we  then  again  brought  out  Virgil  Dale, 
and  told  him  tliat  Meyer  had  told  us  all  about 
holding  up  Bull  and  that  he  might  as  well  tell 
tbe  truth  about  it.  Then  Dale  said  to  me, 
"If  I  tell  you  about  it  can  I  go  home  to-night, 
or  can  I  get  out  on  bond,  and  if  I  tell  yoii  will 
I  be  paroled?"  I  told  him  I  could  not  parole 
him;  that  was  for  the  court  to  say;  tbat  it 
was  too  late  for  him  to  get  out  on  bond  ^t 
night.  I  told  Dale  I  was  his  friend,  but  I  did 
not  tell  him  that  if  he  would  confess  he  would 
be  paroled.  I  told  him  that  I  waa  his  friend 
and  was  still  his  friend  and  would  help  him  if 
I  could.' 
"Synopsis  of  Testimony  of  Osmund  Hensler. 

"  'My  name  is  Osmund  Hensler.  I  am  prose- 
cuting attorney  for  St.  Charles  county.  On 
the  night  of  the  21st  of  February,  1919,  I 
came  from  St.  Louis  and  went  over  to  tbe  jail 
and  had  a  conversation  with  Virgil  Dale  and 
questioned  him  regarding  having  robbed  Frank 
Bull  on  that  night  of  $7.  Dale  denied  the 
robbery  and  said  that  he  did  not  know  any- 
thing about  it.  After  talking  with  him  for 
some  time  Grothe,  the  sheriff  here,  brought  out 
Alvin  Meyer  and  questioned  him  and  he  made 
a  statement  to  us  that  they  had  robbed  Frank 
Bull.  We  again  brought  Dale  out  and  told  him 
that  he  might  as  well  tell  what  he  knew  about 
the  robbery  as  Meyer  had  told  us  all  alx>ut  it 
and  had  made  a  confession.  Then  Dale  put 
his  head  on  the  table  and  asked  me,  "WiU  I 
get  out?"  Grotbe  told  bim  it  was  too  late  to 
get  out  that  night.  I  did  not  say  to  Dale  tbat 
if  be  would  make  a  confession  that  he  would 


be  paroled  by  tbe  court.  I  told  him  that  I 
was  his  friend  and  that  I  would  help  bim.  I 
do  not  remember  just  all  that  waa  said  there 
that  night. 

"  'I  had  a  talk  with  John  Dale,  Virgil's  father, 
in  my  office  on  tbe  morning  of  the  ISth  of 
March.  I  told  him  that  I  would  see  the  judge 
and  see  what  could  be  done  about  tbe  case,  but 
I  did  not  tell  Virgil  that  if  he  would  sign  a 
confession  tbat  be  would  be  paroled.  I  don't 
remember  all  that  was  said  there  that  night 
in  tbe  jail  when  we  talked  to  VirgiL  I  did  say 
to  him  that  I  was  his  friend. 

"  *I  had  a  conversation  with  Allie  Jacobsen, 
at  my  house,  a  few  days  before  Virgil's  case 
came  up  and  told  her  that  I  would  do  all  tbat 
I  could  for  the  boy.  I  did  tell  her  that  I 
Imew  that  he  was  a  good  boy,  and  had  sever 
been  in  any  trouble  before  that  I  bad  ever 
heard  of,  but  I  did  not  tell  her  that  I  would 
have  him  paroled. 

"  'I  talked  with  John  Dale,  tbe  boy's  father, 
three  or  four  times  about  the  case,  and  I  did 
tell  him  tbat  I  was  in  sympathy  with  him  and 
I  told  the  boy's  father  that  I  would  do  all 
I  could  for  Virgil.' " 

W.  Neustadt,  of  St.  lionis,  for  appellant. 
Frank  W.  McAllister,  Atty.  Gen.,  and  C. 
P.  Le  Mire,  Asst  Atty.  Gen.,  for  the  State. 

WILLIAMS,  P.  J.  (after  stating  the  &cts 
as  above).  [1]  After  carefully  revlewins  the 
foregoing  te8tim<my  crflered  upon  the  hear- 
ing of  the  motion  for  a  new  trial,  we  are  of 
the  opinion  that  defendant  at  the  time  of 
entering  a  plea  of  guilty  was  laboring  under 
mbsapprehension  as  to  his  rights  and  that 
he  had  been  misled  by  the  conversations  which 
he  had  had  with  the  prosecuting  attorney. 
We  do  not  mean  by  this  that  the  evidence 
shows  that  the  prosecuting  attorney  will- 
fully misled  the  defendant,  but  what  we  .do 
mean  to  say  is  that  we  think  the  evidence 
tends  strongly  to  show  that  the  defendant 
was  in  fact  misled  by  what  occurred. 

It  is  immaterial  whether  the  misleading  was 
Intentionally  or  unlntentloDally  done.  The 
material  inquiry  is:  Was  the  defendant  mis- 
led, or  under  a  misapprehension,  at  the  tine 
he  entered  his  plea  of  guilty?  While  it  may 
be  true,  as  8t»ted  by  tbe  prosecuting  at- 
torney, that  he  did  not  in  so  many  words 
tell  defendant  that  if  he  would  inake  a  con- 
fession that  he  would  t>e  paroled,  yet  we 
think  the  statements  made  by  the  prosecutor 
to  the  defendant  were  such  as  did  cauae  him 
to  believe  that  he  would  be  paroled  If  he 
entered  a  plea  of  guilty. 

[2]  Under  such  circumstances  the  lodg- 
ment should  not  be  permitted  to  stand.  The 
rule  to  be  here  applied  is  fully  discussed  in 
the  early  case  of  State  v.  Stephens,  71  Mo. 
iS35.  In  that  case  the  court,  in  reversing  and 
remanding  a  judgment  of  the  trial  court  in 
refusing  to  grant  a  new  trial  on  tbe  ground 
that  the  defendant  had  been  misled  Into 
entering  a  plea  of  guilty,  said: 

"Viewing  tbe  matter,  then,  in  either  light, 
we  feel  constrained  to  say  that  it  would  iMttar 

Digitized  by  LjOOQ  IC 


Ho.) 


STATE  ▼.  METER 


765 


have  comported  with  the  proper  exercise  of  a 
sound  judicial  discretion,  had  the  special  jndge 
permitted  the  vithdrawal  of  the  plea  of  guilty 
and  the  entry,  in  ita  stead,  of  the  nsnal  plea. 
The  law  is  not  composed  of  a  series  of  snares 
and  pitfalls  for  the  nnwary,  neither  does  it 
favor  what  Judge  Bliss  terms  'snap  judgments.' 
*  *  *  Courts  have  always  been  accustomed 
to  exercise  a  great  degree  of  care  in  receiving 
pleas  of  guilty,  in  prosecutions  for  felonies,  to 
see  that  the  prisoner  had  not  made  liis  plea 
by  being  misled,  or  under  misapprehension  or 
the  like." 

Tbe  judgment  Is  reversed  and  the  cause 
Is  remanded. 
All  concur. 


STATE  V.  MEYER.     (No.  21969.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1020.) 

Criminal  law  «=3956 (4)  —  Evidence  held  to 
show  that  when  defendant  entered  plea  of 
oailty  he  was  misled. 

In  a  prosecution  for  robbery  where  de- 
fendant entered  a  plea  of  guilty,  and  on  being 
sentenced  to  five  years  in  the  penitentiary  moved 
for  a  new  trial  on  the  ground  that  be  had  been 
led  to  believe  that  he  would  be  paroled  by  the 
court,  evidence  held  to  establish  defendant's 
contention  that  he  had  pleaded  guilty  under 
misapprehension;  hence  denial  of  tbe  motion 
was  erroneous. 

Appeal  from  Circnlt  Court,  St.  Charles 
County ;   Edgar  B.  Woolfolk,  Judge. 

Alvln  B.  Meyer  was  convicted  of  robbery 
on  plea  of  guilty,  and  after  the  OTerruIing  of 
his  motion  for  new  trial  he  appeals.  Ke- 
Tersed  and  remanded. 

Defendant  pleaded  guilty  in  the  circuit 
court  of  St.  Charles  county  to  an  information 
charging  him  with  robbery  in  the  first  de- 
gree, in  that  defendant  feloniously  took  $7 
from  the  person  of  one  Frank  J.  Bull,  by 
force  and  ylolence  to  his  person.  Thereupon. 
tbe  court  sentenced  defendant  to  five  years' 
Imprisonment  In  the  state  penitentiary.  At 
the  time  the  plea  of  guilty  was  entered  de- 
fendant was  not  represented  by  counsel,  but 
afterwards,  and  within  four  days,  defendant 
appeared  by  counsel  and  filed  a  motion  for  a 
new  trial,  setting  up  as  a  ground  that  he  had 
entered  a  plea  of  guilty  upon  a  promise  that 
he  would  be  paroled  by  the  court.  Testi- 
mony was  heard  by  the  court  upon  this  mo- 
tion and  the  motion  was  overruled.  Defend- 
ant thereafter  duly  perfected  an  appeal  to 
this  court 

The  evidence  heard  upon  tbe  motion  for  a 
new  trial  was  as  follows: 

"Synopsis  of  Testimony  of  Alvin  E.  Meyer. 

"  'My  name  is  Alvin  E.  Meyer.  I  am  23 
years  old.    My  home  is  in  St.  Charles,  where 


my  mother  and  sister  live.  I  was  arrested  on 
the  2l8t  of  February,  1919,  charged  vrith  hold- 
ing up  B^ank  Bull  and  taking  $7  off  of  liim. 
After  arresting  me  in  the  saloon  there  tliat 
night  Mr.  Grothe  took  me  in  the  back  room 
and  searched  me,  then  he  took  me  outside  of 
the  saloon  and  had  Frank  Bull  come  and  see 
if  he  could  identify  me,  but  be  could  not  iden- 
tify me  as  one  of  the  men  who  had  held  him 
up  and  robbed  him.  The  sheriff  then  took  me 
over  to  the  jail  and  locked  me  up,  and  after 
a  little  while,  I  guess  at)out  one-half  hour,  Mr. 
Hensler  here  came  over  to  the  jail,  and  the 
sheriff  took  me  out  of  the  cell  into  another 
room  and  he  and  Mr.  Hensler  began  to  ques- 
tion me  about  the  robbery.  I  told  them  I  knew 
nothing  about  it,  and  Mr.  Hensler  said  that 
if  I  would  make  a  confession  and  say  that  I 
had  held  up  Mr.  Bull  and  robbed  liim  that  it 
would  be  easier  for  me  and  that  he  was  my 
friend,  and  that  if  I  would  say  that  I  had 
committed  the  robbery,  and  come  into  court 
when  my  trial  came  up  and  plead  guilty,  he 
would  have  the  court  parole  me. 

"  'After  we  had  talked  about  tbe  matter 
there  for  quite  a  while  I  said  all  right.  I 
thought  Mr.  Hensler  was  telling  me  the  truth 
and  I  accepted  liis  advice  and  stated  that  I 
had  robbed  Frank  Bvdl  and  signed  the  state- 
ment; then  when  my  trial  came  up  I  pleaded 
guilty,  and  instead  of  the  court  paroling  me  I 
was  given  five  years  in  the  penitentiary.  I  did 
not  have  an  attorney.  1  never  would  have 
pleaded  guilty  except  for  what  Mr.  Hensler 
and  the  sherifi  said  to  me.' 

"Synopsis  of  Testimony  of  John  Grothe. 

"  'My  name  is  John  Grothe.  I  am  sheriff  of 
St.  Charles  county.  On  the  night  of  February 
21,  1919,  I  arrested  Alvin  E.  Meyer  in  a  saloon 
in  St.  Charles.  After  arresting  tiim  I  took  him 
in  the  back  room  in  tbe  saloon  and  searched 
him  and  found  a  mask  in  his  pocket,  and  then 
took  him  outside  and  had  Frank  Bull  come  and 
see  if  he  could  identify  him.  Bull  said,  "It 
looks  like  the  two  boys;"  but  be  was  not 
sure.  I  then  took  him  over  and  locked  him  up 
in  jail.  Shortly  thereafter  Mr.  Hensler,  the 
prosecuting  attorney,  came  over  to  the  jail  and 
we  took  Meyer  out  into  a  room  and  questioned 
him  about  the  robbery  and  he  made  a  state- 
ment. I  told  Meyer  that  I  was  his  friend,  but 
I  did  not  tell  him  that  if  he  would  confess  that 
he  would  be  paroled  by  the  court.' 

"Synopsis  of  Testimony  of  OsiAund  Hensler. 

"  "My  name  is  Osmund  Hensler.  I  am  prose- 
cuting attorney  for  St  Charles  county.  On  the 
night  of  February  21st  I  came  from  St.  Iiouis 
and  went  over  to  the  jail.  I  had  a  talk  vrith 
Alvin  E.  Meyer  at>out  having  robbed  Frank 
Bull  on  that  night  of  $7.  After  talking  with 
him  for  some  time  Grothe, '  the  sheriff  here, 
questioned  him  and  be  made  a  statement  to 
us  that  he  had  robbed  Frank  Bull.  I  told 
Meyer  that  I  was  his  friend,  but  I  did  not 
tell  him  that  I  would  have  him  paroled  if  he 
would  confess  and  plead  guilty.' " 

W.  Neustadt,  of  St  Louis,  for  appellant. 
Frank  W.  McAllister,  Atty.  Gen.,  and  H. 
P.  Kagland,  Asst.  Atty.  Gen.,  for  the  State. 
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WILLIAMS,  P.  J.  (after  stating  the  facte 
as  above),  lliis  is  a  companion  case  to  fhe 
case  of  State  v.  Dale,  222  S.  W.  763,  which 
has  Just  been  delivered  by  this  Division  of 
the  court. 

We  are  of  the  opinion  that  the  testimony 
In  this  case  also  tends  strongly  to  show  that 
defendant  entered  a  plea  of  guilty  under  a 
mlsapprehraslon  as  to  his  rlghte  in  the  prem- 
ises and  on  account  of  being  misled..  The 
rule  of  law  applied  in  the  Dale  Case  is  like- 
wise applicable  to  this  case. 

For  the  reasons  stated  In  the  Dale  Case, 
the  judgment  herein  is  reversed  and  the 
cause  Is  remanded. 

All  concur. 


DILLARD  V.  SANDERSON  et  al. 
(No.  20631.) 

(Supreme  Court  of  Misaouri,  in  Bane,    ^y  21, 
1920.) 

Courts  «s>23l(33)— Thraatoned  trespass  to  lay 
out  public  highway  does  not  Involve  title  con- 
ferring Jurisdiction  on  Supreme  Court. 
In  a  suit  by  a  landowner  against  the  mem- 
bers of  the  county  court  and  a  highway  engi- 
neer   and    public   road    overseer    to    enjoin   a 
threatened  trespass  upon  his  property  for  the 
purpose   of  laying  out  a   public   road  already 
established,  tbe  title  to  real  estate  is  only  inci- 
dentally involved,  and  will  not  support  juris- 
dictioD  on  the  part  of  tbe  Supreme  Court,  where 
tbe  judgment  actually  affecting  the  title  to  the 
land  at  the  time  of  the  establishment  of  the 
road  has  not  been  appealed  from. 

Appeal  from  Circuit  Court,  Pike  County; 
Edgar  B.  Woolfolk,  Judge. 

Action  by  C.  W.  Dillard  against  R.  R.  San- 
derson and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Transferred  by  the 
Court  of  Appeals.    Retransferred. 

J.  O.  Barrow,  of  Vandalia,  and  Hostetter 
&  Haley,  of  Bowling  Green,  for  appellants. 

Pearson  &  Pearson,  of  Louisiana,  Mo.,  for 
respondent. 

GRAVES,  J.  This  cause  was  transferred 
to  this  court  by  the  St.  Louis  Court  of  Ap- 
peals on  tbe  ground  that  title  to  real  estate 
is  involved.  In  Division  1  it  was  transferred 
to  this  court  on  account  of  a  contrariety  of 
opinion  in  this  court. 

The  action  is  one  by  a  landowner  against 
tbe  members  of  the  county  court  of  Pike 
county,  and  tbe  highway  engineer  of  said 
county,  together  with  one  Williams,  a  public 
road  overseer.  The  action  is  one  by  injunc- 
tion, wberein  the  plaintift  seedvs  to  restrain 
the  defendants  from  entering  upon  and  laying 
out  a  public  road  over  the  plaintiff's  land. 
Plaintiff  avers  that  defendants  threatened  to 


enter  upon  his  land  for  such  purpose.  Tbe 
suit  Is  to  enjoin  such  threatened  trespass 
up<»i  his  pr(4>erty.  The  answer  avers  Qiat  a 
public  road  had  been  duly  established,  by  the 
order  of  the  county  court,  over  the  lands  of 
plaintiff,  and  that  defendants  were  fully  an- 
tborized  to  enter  upon  tbe  property  In  ques- 
tion. 

By  its  judgment  the  trial  court  perpetually 
enjoined  defendants  from  entering  upon  the 
premises  of  the  plaintiff.  From  such  judg- 
ment appeal  was  taken  to  the  St  Louis  Coiu-t 
of  Appeals,  and  that  court  has  transferred 
the  case  here  as  above  stated.  The  first  ques- 
tion is  our  jurisdiction.  The  same  state  of 
facts  was  held  in  Jadgment  by  this  court  in 
HIU  v.  Hopson  et  al.,  221  Mo.  103,  120  S.  W. 
29.  In  that  case  we  held  that  we  had  no  ju- 
risdiction, and  transferred  the  case  to  the 
Court  of  Appeals,  150  Mo.  App.  611, 131  S.  W. 
357.  We  said  that  in  an  injunction  suit  for 
a  similar  threatened  trespass  title  to  real 
estate  was  only  incidentally  involved,  and 
was  not  involved  in  the  sense  which  lodged 
Jurisdiction  here.  The  rule  in  that  case  de- 
termines our  jurisdiction  in  this  case.  Under 
that  rule  we  are  without  Jurisdiction,  and 
this  cause  should  be  recertified  to  the  St 
Louis  Court  of  Appeals. 

In  cases  of  this  ch,aracter  we  have  not 
ruled  by  a  uniform  voice.  We  should  not 
overlook  the  fact  that  the  real  character  of 
a  case  of  the  kind  involved  here  is  to  re- 
strain a  threatened  trespass.  In  such  cases 
title  to  real  estate  Is  not  so  Involved  as  to 
confer  Jurisdiction  here.  When  the  road  was 
ordered,  and  the  party's  land  was  actually 
taken,  was  the  time  when  title  to  real  estate 
was  so  involved,  as  to  cast  tbe  Jurisdiction 
here.  That  was  a  judgment  in  the  county 
court,  and  by  appeal  to  the  circuit  court 
would  have  been  tried  de  novo.  If  by  the 
judgment  of  the  circuit  court  the  road  was 
established  and  the  land  taken,  the  appeal 
from  such  circuit  court  judgment  would  lie 
here,  because  such  judgment  directly  affected 
the  title  to  land.  But  such  is  not  the  case 
here.  The  Judgment  actually  affecting  tbe  ti- 
tle to  lands  was  not  appealed  from  by  the 
landowner.  In  this  injunction  proceeding  the 
title  Is  only  incidentally  involved,  depending 
upon  the  record  deeds  upon  the  one  side,  and 
this  county  court  judgment  on  the  other  side. 
Like  all  trespass  cases  title  to  real  estate  may 
be  Incidentally  involved,  but  the  jndgment  It- 
self (unlike  tbe  judgment  ordering  the  road) 
does  not  take  title  from  one  and  lodge  It  in 
aiiother.  Mere  injunction  to  restrain  trespass 
(as  is  the  case  here)  does  not  so  Involve  title 
to  lands  as  to  confer  JurisdictKm  upon  this 
court. 

That  we  may  speak  with  a  united  voice, 
the  case  of  Ripkey  v.  Gresham,  214  S.  W.  851, 
and  the  cases  therein  cited  are  hereby  over- 
ruled.    This  ruling  likewise  applies    to  the 
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same  case  in  the  Springfield  Court  of  Appeals, 
when  It  was  transferred  here,  and  the  cases 
In  that  opinion  dted,  190  S.  W.  354,  and  all 
like  cases.  The  cause  is  retransferred  to  St. 
liOUls  Court  of  Appeals. 

All  concur,  except  WOODSON,  J.,  who  Is 
absent. 


STATE  V.  PLOTNER.    (No.  21550.) 

(Supreme  Court  of  Missonri,  IMTision  No.  2. 
June  4,  1920.) 

1.  Forgery  <S=>I5— "Person  dealing  with  cl>r> 
poratlon"  as  to  making  false  entries  mnst  be 
one  representing  tiie  adverse  side  of  a  trans* 
aetion  with  tite  corporation. 

A  "person  dealing  with  •  •  •  corpora- 
tion," within  BeT.  St.  1909,  f  4653,  denouncing 
the  making  of  false  entries  with  intent  to  de- 
fraud in  books  of  corporation  to  be  delivered, 
or  with  intent  to  be  deUvered,  to  some  "person 
dealing  with  tlie  corporation,"  must  be  a  person 
representing  the  other  side  in  a  transaction 
with  the  corporation,  and  not  ofiScers  or  di- 
rectors acting  for  the  corporation. 

2.  Forgery  (S=>l5>-Persons  held  "dealing"  with 
bank,  within  statute  denouncing  false  entries 
iR  books  delivered  to  "person  dealing  with 
corporation." 

State  bank  ezamiDers,  clearing  house  au- 
ditor, or  any  stockholder  or  depositor,  woald 
be  persona  dealing  with  tlie  bank,  within  Rev. 
St.  1909,  S  4653,  denouncing  the  making  of 
false  entries  with  fraudulent  intent  in  books  of 
corporation  delivered  or  intended  to  be  deliv- 
ered to  any  "person  dealing  with  •  •  *  cor- 
poration." 

3.  Forgery  «s>l5<— Bank's  eash  Journal  not 
"delivered"  to  depositor,  within  statute  de> 
aouncing  forgery,  by  permitting  them  to  ex- 
amine the  book. 

Permitting  depositors,  stockholders,  or 
clearing  house  examiners  to  examine  cash  jour- 
nal of  bank  does  not  constitute  delivery  of 
such  book  to  such  depositors,  within  Rev.  St. 
1909,  I  4653,  denouncing  as  forgery  the  making 
of  false  entries  with  intent  to  defraud  in  books 
of  corporation  "delivered"  or  intended  to  be 
"delivered"  to  any  person  dealing  withvsuch 
corporation;  the  book  not  being  "delivered" 
nntil  there  is  at  least  temporarily  a  change  of 
control  or  of  possession. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Given.] 

4.  Statutes  «s>t88— Legislature  presumed  to 
have  given  word  Its  ordinary  meaning. 

The  coart  cannot  assume  that  the  Legis- 
lature, in  the  use  of  a  word  in  the  enactment, 
intended  to  give  it  a  meaning  radically  different 
from  that  which  ordinarily  attaches  to  it,  with- 
out some  explanation  of  such  intention. 

5.  Forgery  «=>I5— Bosks  of  bank  may  be  "de- 
livered" by  temporary  transfer  of  actual  and 
absolute  control  of  a  book. 

In  order  that  a  book  of  a  bank  be  "deliy- 
ered,"  within  Rev.  St.  1900,  i  4653,  denounc- 
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ing  as  forgery  the  making  of  false  entries  with 
intent  to  defraud  in  books  of  corporation  "de- 
livered or  intended  to  be  delivered"  to  person 
dealing  with  such  corporation,  it  is  not  neces- 
sary to  place  the  booli  permanently  beyond  the 
control  or  demand  of  a  bank,  as  in  case  of  a 
sale  or  gift,  but  there  may  be  a  delivery  for 
the  purpose  of  inspection,  or  a  conditional  de- 
livery; but  to  constitute  deliver^  in  such  case 
there  must  be  temporarily  a  transfer  of  actual 
and  absolute  control  of  book. 

6.  Forgery  ^s» 1 5— Bank  books  "delivered"  to 
person  dealing  with  suoh  bank  by  examination 
thereof  by  bank  examiners. 

In  view  of  Rev.  St.  1909,  {  1080,  as  amend- 
ed by  Acts  1911,  p.  91,  and  section  1081,  the 
books  of  a  bank  are  "delivered"  to  person 
dealing  with  the  bank,  within  section  4653,  de- 
nouncing as  forgery  the  making  of  false  en- 
tries in  books  of  corporation  "delivered  or  in- 
tended to  be  delivered,"  to  any.  person  dealing 
with  such  corporation,  on  examination  of  such 
books  by  state  bank  commissioner,  and  his  dep- 
uty, and  the  bank  examiners;  such  examination 
constituting  a  temporary  transfer  of  the  control 
of  books  to  the  examiners. 

7.  Forgery  .<&=»5— Intention  of  defendant,  ae- 
cased  of  making  false  entries  in  books  of  cor- 
poration, Immaterial. 

In  prosecution  for  forgery,  by  making  false 
entries  with  intent  to  defraud  in  books  of  bank 
delivered  or  to  be  delivered  to  any  person  deal- 
ing with  bank,  in  violation  of  Rev.  St.  1009, 
S  4653,  the  intention  of  the  defendant  as  to 
delivery  of  book  is  immaterial,  in  view  of  sec- 
tion 4921;  the  words  "intended  to  be  deliv- 
ered," within  former  statute,  referring  to  the 
intention  of  the  corporation  owning  the  books, 
and  not  the  intention  of  the  person  making  false 
entries. 

8.  Forgery  «s»27— Information  charging  for- 
gery by  making  false  entries  in  book  of  bank 
held  defective. 

In  prosecution  for  forgery  by  making  false 
entries,  with  intent  to  defraud,  in  books  of  cor- 
poration, in  violation  of  Rev.  St.  1909,  $  4653, 
information  held  defective  in  failing  to  allege 
that  the  bank  intended  to  deliver  the  book  to 
any  person,  or  kept  book  for  that  purpose,  as 
required  by  the  statute. 

9.  Forgery  ®=»2 1— Defendant  held  guilty  on 
coconspirator  making  false  entries  In  bank 
book. 

Defendant,  who  instructed  bank  employ^  to 
make  false  entries  in  bank  book,  and  who  in- 
structed employ^  to  pick  out  some  account  that 
had  not  previously  been  tampered  with,  but 
that  had  sufficient  money  to  withstand  a  false 
entry,  was  guilty  of  forgery,  in  violation  of  Rev. 
St.  1909,  §  4653,  though  employ^  made  the  false 
entry  in  account  that  had  previously  beeu 
manipulated,  since  in  so  doing  the  employ^  was 
carrying  out  the  general  purpose  of  the  con- 
spiracy to  defraud  by  malung  a  false  entry. 

10.  Criminal  law  «s»59(4)— Rule  as  to  gulit  of 
coconspirator  stated. 

If  two  or  more  persons  agree  together  to 
commit  some  crime,  and  enter  upon  the  commis- 
sion of  the  crime,  and  one  of  thfem,  in  pursu- 
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ance  of  the  common  design  and  for  the  purpose 
ot  carrying  it  out,  performs  some  criminal  act 
different  from  that  in  contemplation  of  the  par- 
ties at  the  outset,  the  others  will  be  guilty  of 
the  criminal  act. 

11.  Crtmliial  law  «s>l59  —  Prosecation  oh 
amMded  laformatloii  held  mt  Marred  by  limi- 
tations. 

That  information  on  whiol-  trial  for  forgery 
was  had  was  filed  mor$  than  three  years  after 
the  commission  of  the  crime  did  not  bar  prose- 
cution by  limitations,  though  such  information 
was  given  a  different  number  than  a  previous 
information,  where  order  permitting  the  filing 
of  an  amended  information  recited  that  the 
amended  information  was  given  a  different  num- 
ber, and  where  court  by  order  corrected  such 
number,  so  as  to  make  it  correspond  with  pre- 
vious information. 

12.  Forgery  «=» 1 5— Statute  denouncing  makiag 
of  "false  entrlea"  violated  by  making  single 
false  entry. 

Rev.  St.  1909,  {  4653,  denouncing  as  for- 
gery the  making  of  "false  entries"  in  books  of 
a  corporation,  is  violated  by  the  making  of  a 
single  false  entry,  in  view  of  sections  805<{-(i065, 
notwithstanding  that,  as  originally  enacted,  the 
statute  contained  the  singular  "entry." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  False 
Entry.] 

Appeal  from  Criminal  Court,  JaclEson 
County ;  B.  E.  Porterfield,  Judge. 

James  A.  Plotuer  was  convicted  of  forgery 
In  third  degree,  and  be  appeals.  Reversed 
and  remanded. 

See,  also,  185  S.  W.  192. 

The  defendant  was  convicted  In  the  cir- 
cuit court  of  Jackson  county  of  forgery  In 
the  third  degree,  In  violation  of  section  4653, 
R.  S.  1909,  and  appealed.  The  amended  in- 
formation on  which  he  was  tried  is  i^s  follows 
(caption  and  signatures  omitted) : 

"Now  comes  Hunt  0.  Moore,  prosecuting  at- 
torney for  the  state  of  Missouri,  in  and  for  the 
body  of  the  county  of  Jackson,  and  upon  his 
oath  informs  the  court  that  John  Edward  Korn- 
feldt  and  James  A.  Plotuer,  whose  Christian 
names  in  full  are  unknown  to  said  prosecuting 
attorney,  late  of  the  county  aforesaid,  on  the 
14tb  day  of  September,  1914,  at  the  county  of 
Jackson,  state  of  Missouri,  did  unlawfully  and 
feloniously  conspire,  combine,  and  confederate 
with  one  another  and  together,  with  the  feloni- 
ous intent  then  and  there  to  defraud  the  Mer- 
cantile Bank  of  Kansas  City,  Missouri,  a  mon- 
eyed corporation  (existing  under  the  laws  of 
Missouri  and  engaged  in  the  general  banking 
business  in  the  city  of  Kansas  City,  Jackson 
county,  Missouri),  and  customers,  depositors, 
and  patrons  of  said  bank  and  corporation  afore- 
said, particularly  one  William  H.  Toller,  of  the 
money  and  personal  property  of  said  bank 
aforesaid,  and  its  said  customers,  depositors, 
and  patrons,  particularly  said  Toller,  and  in  pur- 
suance of  and  to  effectuate  their  said  unlawful 
and  felonious  intent  and  purpose,  did  then  and 


there  unlawfully  and  feloniously  cause  to  be 
made,  and  did  make,  a  certain  false  entry  and 
entries,  in  a'  certain  book  of  accounts,  then 
and  there  kept  by  said  bank  aforesaid,  in  which 
said  book  of  accounts  was  then  and  there  re- 
corded and  kept  the  accounts  of  said  bank 
aforesaid,  with  its  customers,  depositors,  and 
patrons,  and  particularly  the  accoimt  of  the 
said  William  H.  Toller,  its  customer,  depositor, 
and  patron  as  aforesaid,  thus  and  thereby  un- 
lawfully and  feloniously,  by  then  and  there  mak- 
ing and  entering  the  figures  '200,'  did  then  and 
there  add  and  enter  a  charge  of  two  hundred 
dollars  ((200.00)  against  said  Toller,  depositor 
of  said  bank,  as  aforesaid,  on  said  book  of  ac- 
counts, and  then  and  there  and  thus  and  thereby 
unlawfully  and  feloniously  did  diminish  and 
discharge  the  existing  pecuniary  obligation  of 
said  bank  aforesaid  to  said  ToUer  in  the  sum 
and  to  the  amount  of  two  hundred  dollars 
(9200.00),  and  at  the  same  time  and  by  the 
same  act,  and  with  the  same  unlawful  and  fe- 
lonious intent  and  purpose,  did  then  and  there 
in  manner  and  form  as  aforesaid  create  an,  as 
well  as  increase  the,  existing  pecuniary  obliga- 
tion of  said  Toller  to  said  bank  aforesaid,  in 
the  sum  of  snd  to  the  amount  of  two  hundred 
dollars  ($200.00),  which  said  book  of  accounts 
with  the  said  false  and  fraudulent  entry  and 
entries  therein  unlawfully  and  feloniously  made 
as  aforesaid,  the  said  defendants,  John  Edward 
Kornfeldt  and  James  A.  Plotner,  did  unlawfully 
and  feloniously  intend  to  and  did  deliver  to  the 
officers  of  said  bank,  to  wit,  George  H.  Ruddy, 
George  M.  M.  Edwards,  directors  and  officers  of 
said  bank,  and  William  T.  Kemper  and  others, 
persons  then  and  there  dealing  with  said  bank 
aforesaid,  and  to  the  said  William  H.  Toller, 
depositor  of  said  bank  aforesaid,  against  the 
peace  and  dignity  of  the  state."     . 

On  a  severance  the  trial  proceeded  against 
Plotner.  John  Edward  Kornfeldt  at  the 
time  of  the  trial  had  pleaded  guilty,  was  un- 
der sentence  to  serve  two  years  in  the  pen- 
itentiary, and  at  liberty  on  parole.  He  was 
the  principal  witness  for  the  state. 

The  defendant,  in  August,  1914,  and  there- 
after, was  an  attorney,  with  an  office  in  the 
Lathrop  Building,  Kansas  City,  Mo.,  and 
a  depositor  in  the  Mercantile  Bank  men- 
tioned in  the  Information.  At  that  time 
Kornfeldt,  a  young  man  22  years  of  age  and 
married,  was  a  bookkeeper  In  the  bank,  and 
had  charge  of  those  books  representing  the 
alphabet  from  K  to  Z,  covering  Plotner's 
account  Plotner  bad  done  Kornfeldt  some 
favors,  80  as  to  arouse  a  feeling  of  obliga- 
tion on  Komfeldt's  part.  About  August  17. 
1914,  Plotner  requested  Kornfeldt  to  come 
to  bis  office,  which  Kornfeldt  did.  Plotner 
then  told  Kornfeldt  that  he  was  expecting 
certain  checks  to  come  through  the  bank, 
which  he  would  not  have  money  deposited 
to  cover.  He  had  a  check  for  $200  coming 
through  that  day,  and  asked  Kornfeldt  to 
"take  care  of  IL"  Kornfeldt  was  unable  to 
see  how  he  could  take  care  of  it,  in  the  ab- 
sence of  sufficient  deposit  to  Plotner's  credit. 
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Plotner  snggested  that  It  could  be  handled 
by  charging  th«  amount  to  some  other  de- 
positor who  bad  ample  deposit,  and  prom- 
ised that  be  would  make  It  good  the  follow- 
'ing  day.  The  check  was  accordingly  pre- 
sented, drawn  by  James  A.  Plotner,  payable 
to  B.  Himberg.  Eomfeldt  carried  out  the 
scheme  by  charging  the  amount,  $200,  on  the 
cash  Journal,  to  the  account  of  William  Tol- 
ler, a  depositor.  No  windfall  came  to  Plotner 
that  night  or  afterwards,  and  the  amount 
still  remained  charged  to  the  account  of 
William  Toller.  Instead  of  having  resources 
by  which  to  make  good  the  shortage,  Plotner, 
apparently,  was  Incurring  continual  drafts 
upon  his  resources,  and  a  few  days  later 
drew  another  check  for  $100  and  Komfeldt 
carried  oat  the  same  sort  of  a  scheme  to 
cover  up  the  transaction.  Komfeldt  seemed 
to  be  completely  under  the  influence  of  Plot- 
ner, and  ready  to  do  anything  the  latter  re- 
quested, in  the  direction  indicated,  although 
he  hoped  and  expected  all  the  time,  he  said, 
that  Plotner  soon  would  make  his  shortnges 
Kood.  He  endeavored  at  times  to  get  Plot- 
ner to  straighten  out  the  troutrfe,  and  was 
put  off  with  promises  and  plausible  explana- 
tions. Plotner's  chronic  need  of  money 
caused  a  repetition  of  the  transaction  men- 
tioned through  a  period  ot  about  three 
months,  until  his  total  peculations  am'ounted 
to  $9,800.  Among  the  checks  so  drawn  and 
paid  was  one  for  $200,  dated  September  11, 
1914,  drawn  by  Plotner,  payable  to  Hoff, 
Mesenrey,  German  &  Michael,  which  was 
charged  to  the  account  of  William  Toller 
September  14,  1914.  This  .was  the.  check 
and  the  false  entry  described  in  tlie  informa- 
tioa. 

About  the  middle  of  January,  1916,  tbo 
Mercantile  Bank  was  merged  with  the  Com- 
merce Trust  Company  of  Kansas  City,  and 
when  negotiations  looking  to  that  merger 
began,  and  some  time  prior  to  the  merger, 
Komfeldt  told  Plotner  about  it,  and  Plotner 
t>egan  to  figure  some  way  to  escape  the  in- 
evitable discovery   which   would   follow   an 
examination  of  the  Mercantile  Bank's  books. 
He  suggested  several  methods  to  bluff  the 
matter  through,  and  finally  advised  Kom- 
feldt to  go  to  Kansas  until  he  (Plotner)  could 
fix  it  up,  and  Komfeldt  went.    Plotner  then, 
acttog,  he  said,  as  attorney  for  Komfeldt, 
-went  to  the  officers  of  the  Mercantile  Bank 
And  told  them  Kornfeldt  had  been  embezzling 
funds  of  the  bank,  and  had  confessed  the 
same  to  blm  in  his  capacity  as  counsel ;  he 
suggested  that  a  settlement  in  some  way 
Bbould   be  arranged.     Before   any   definite 
concloalon    of   that    matter,    Kornfeldt    re- 
turned from  Kansas,  was  arrested,  and  gave 
all  the  facts  to  the  police  officers.    Finally 
Pla'cner    substantially    admitted    his    guilt; 
tbat  he  had  got  practically  all  the  uiunoy 
be  was  charged  with  getting,  by  means  of 
dvecks  which  he  drew  on  his  own  account 
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and  which  were  charged  by  Kornfeldt  to 
the  accounts  of  others.  It  turned  out  that 
the  $200  check,  the  entry  In  regard  to  which 
constituted  the  offense  for  which  the  de- 
fendant was  convicted;  was  drawn  to  pay 
a  claim  against  Plotner,  a  claim  which  he 
owed  for  an  account  he  had  collected  for 
some  person. 

The  entry  under  consideration  was  made 
in  the  "cash  Journal"  of  the  bank.  It  never 
appeared  on  Toller's  passbook,  but  the  entry 
on  the  cash  Journal  affected  Toller's  account, 
in  that  it  reduced  his  deposit  account  $200, 
and  thus  reduced  the  obligation  of  the  bank 
to  him  that  much.  It  Is  not  shown  that 
this  false  entry  relating  to  the  $200  appeared 
on  any  other  book  kept  by  the  bank.  The 
puriMMe  for  which  the  "cash  Journal"  con- 
taining the  false  entry  was  kept,  the  use 
to  which  It  was  put,  and  what  was  done 
with  it,  were  explained  by  several  witnesses 
for  the  state.  Komfeldt  testified  that  after 
the  entry  was  made  in  the  book  that  It  was 
Intended  to  be  delivered  to  "any  one  coming 
in  who  wished  to  look  at  It"  He  did  actual- 
ly deliver  the  book  to  the  board  of  directors 
of  the  bank,  and  to  the  committee  appointed 
by  the  bank  as  the  auditing  committee  to 
<3ieck  the  book  up. 

"They  came  and  asked  me  for  it,  and  I  took 
it  to  tbem.  That  is  a  delivery,  as  nearly  as  I 
can  figure  it  out.  I  carried  it  into  the  directors' 
room  and  laid  It  down  on  the  table." 

He  then  said,  if  William  H.  ToUer  had 
come  in  there  and  Inquired  for  the  bode. 
It  was  there  for  the  purpose  of  delivery  to 
him.  This  was  for  the  purpose  of  inspection 
in  the  bank.  Komfeldt  testified  furthef 
that  at  the  time  of  the  merger  of  tbe  Mer- 
cantile Bank  and  the  trust  company,  before 
the  delivery  of  the  books  of  the  bank  to  the 
trust  company,  he  worked  one  whole  day 
on  Plotner's  passbook  in  order  to  balance  it 
up  and  deliver  it  to  him.  He  did  not  say 
that  any  false  entries  were  in  that  passbook, 
and.it  may  be  inferred  from  his  testimony 
that  he  was  working  to  get  entries  In  it 
that  ought  to  have  been  there  at  the  time 
of  the  transactions  mentioned. 

George  H.  Ruddy,  who  was  cashier  of  the 
Mercantile  Bank  at  the  time  of  the  trans- 
actions mentioned,  swore  that  the  cash 
journal  in  which  the  false  entries  appeared 
was  under  the  control  of  Komfeldt,  whose 
duty  as  a  bookkeeper  wa3  to  take  charge  of 
it,  and  to  deliver  it  "to  me  or  any  other  of- 
ficer of  the  bank,  or  any  of  our  directors,  or 
to  our  examining  committee,  as  provided  by 
the  statute,  or  the  clearing  house  examiner, 
or  any  customer  who  desired  to  examine 
his  account  in  good  faith,  or  any  stock- 
holder who  wished  to  make  an  examination." 
He  testified,  further,  that  in  the  transfer 
of  the  stock  of  the  Mercantile  Bank  to  the 
Commerce  Trust  Company  the  dealing  waa 
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with  one  W.  T.  Kemper,  and  that  the  books 
of  the  bank,  including  the  cash  Jonmal,  were 
delivered  to  W.  T.  Kemper  at  the  time  of 
the  transfer.  The  witness  then  explained 
that  during  all  the  time  from  the  entry  to 
the  transfer  to  the  trust  company  the  books. 
Including  the  caah  Journal,  were  there  "for 
the  Inspection  of  people  dealing  with  that 
bank."  He  then  enumerated  the  people  who 
might  Inspect  the  book: 

'^The  officers  of  the  bank;  the  Btockholden  of 
the  Mercantile  Bank;  the  auditing  committee 
appointed  by  the  directors  of  the  Mercantile 
Bank;  the  clearing  home  auditor;  the  state 
bank  examiner,  whenever  he  chose  to  make  an 
examination;  any  depositor  that  desired  to  ex- 
amine his  particular  account,  or  any  stockhold- 
er; and  at  this  particular  time,  January  13th, 
on  account  of  this  merger  of  the  two  institu- 
tions, Mr.  Kemper,  president  of  the  Commerce 
Trust  Company  or  Ids  representative." 

Komfeldt,  on  l>eing  asked  If  any  of  the 
officers  of  the  bank  requested  him  to  bring 
the  book,  containing  the  false  entry,  to 
the  Commerce  Trust  Colnpany  while  the  ne- 
gotiation was  pending,  answered,  "Tea." 
On  being  asked  whether  or  not  he  delivered 
the  cash  Journal,  containing  the  false  en- 
tries, to  any  members  of  the  bank,  "or 
others  dealing  with  the  bank,"  he  answered : 

"I  carried  the  book  over  from  the  Mercantile 
Bank  to  the  Commerce  Trust  Company  under 
my  arm." 

It  appeared  that  the  witness  was  employed 
by  the  Commerce  Trust  Company  at  the  time 
nH  the  merger. 

Stubbs  &  Stubbs  and  E.  W.  Sloan,  all  of 
Kansas  City,  for  appellant 

Frunk  W.  McAllister,  Atty.  Gen.,  and  8.  B. 
Skelley  and  Henry  B.  Hunt,  Asat.  Attys. 
Gen.,  for  the  State. 

WHITE,  C.  (after  stating  the  facts  as 
above).  I.  The  conviction  was  under  section 
4653,  R.  S.  1009.  It  is  urged  by  appellant 
that  the  Information  does  not  charge  an  of- 
fense under  that  statute  and  that  the  evi- 
dence will 'not  support  a  conviction  of  guilt 
The  section  Is  as  follows: 

"Falte  Entries  in  Bookt  of  Corporationa, 
Third  Degree. — Blvery  person  who,  with  intent 
to  defraud,  shall  make  any  false  entries,  or  shall 
falsely  alter  any  entry  made  in  a  book  of  ac- 
counts kept  by  any  moneyed  corporation  within 
this  state,  or  in  any  book  of  accounts  kept  by 
any  such  corporation  or  its  ofiScers,  and  deliv- 
ered or  intended  to  be  delivered  to  any  person 
dealing  with  such  corporation,  by  which  any  pe- 
cuniary obligation,  claim  or  credit  shall  be  or 
shall  purport  to  be  created,  increased,  diminished 
or  discharged,  or  in  any  manner  affected,  shall, 
upon  conviction,  be  adjudged  guilty  of  forgery  in 
the  third  degree." 

Ansilysis  of  that  section  shows  that  the  fol- 
lowing facts  must  be  shown  to  prove  the  com- 
mission of  the  crime;   (a)  There  must  be  an 


intent  to  defravd ;  (b)  there  must  be  a  false 
entry  made  in  a  'book  of  accounts  kept  by  the 
corporation;  (c)  by  which  some  pecnniary 
obligation,  claim,  or  credit  cdiall  purport  to 
be  increased,  dlminiiAed,  or  dlsdiarged,  or 
in  some  manner  affected;  (d)  the  book  must 
be  delivered  or  must  be  intended  to  be  deliv- 
ered; (e)  to  some  person  dealing  with  the 
corporation.  There  can  be  no  serious  ques- 
tion that  the  conditions  (a),  (b),  and  (c),  were 
properly  alleged  and  establi^ed  by  sufficient 
proof;  there  was  undoubtedly  an  intent  to 
defraud  by  the  false  entry  in  the  cash  Jour- 
nal, and  the  account  of  William  Toller  was 
affected  by  the  entry. 

[1, 2}  It  remains  to  consider  what  ia  meant 
by  "any  person  dealing  with  the  corporation," 
and  "delivered"  or  -'intended  to  be  deliver- 
ed." Komfeldt  and  Ruddy  swore  those  books 
were  delivered  and  intended  to  be  delivered 
to  the  officers  of  the  bank,  the  examining 
committee  of  the  directors.  Such  persons 
could  not  come  within  the  definition  of  per- 
sons dealing  with  the  bank  in  such  examina- 
tion as  they  conducted ;  they  were  acting  for 
the  bank — they  were  the  bank.  A  person 
"dealing  with  the  bank"  in  any  transaction 
must  be  one  who  represents  the  other  side. 
Doubtless  the  other  persons  mentioned  in  the 
evidence,  the  state  bank  examiner,  the  clears 
ing  house  auditor,  any  stockholder  or  d^Msl- 
tor,  were  "persons  dealing  with  the  banic," 
within  the  meaning  of  the  statute. 

[3]  There  was  testimony  that  the  cash 
Journal  was  intended  to  be  "delivered"  to  the 
depositors,  stockholders,  or  clearing  house 
examiner,  whenever  they  desired  to  examine 
it;  but  in  expl&natlon  of  that  it  Is  said  by 
Mr.  Ruddy  that  they  were  the  people  who 
"Inspected"  and  "looked  at"  the  books.  It  ia 
not  stated  anywhere  that  the  cash  Journal 
was  permitted  to  be  taken  away  from  the 
bank;  in  fact  the  evidence  Indicates  that  it 
was  not  It  was  kept  by  the  bank,  and  the 
only  liberty  allowed  the  persons  last  men- 
tioned was  to  examine  It  There  is  no  defini- 
tion of  "delivery,"  or  "deliver,"  which  does 
not  involve  at  least  temporarily  a  change  ctf 
control  or  of  possession.  18  G.  J.  p.  476; 
State  V.  Mills,  146  Mo.  196,  loc.  dt  204.  47  S. 
W.  938;  State  v.  "Watson,  65  Mo.  116,  loc.  dt 
122;  Chambers  v.  Chambers,  227  Mo.  28S.  127 
S.  W.  86,  137  Am.  St  Kep.  567;  Thomas  t. 
Thomas,  107  Mo.  459,  18  S.  W.  27;  Gartside 
T.  Pahlman,  45  Mo.  App.  160 ;  In  re  Elstate  of 
Soulard,  141  Mo.  642,  4S  S.  W.  617;  Sneathen 
T.  Sneathen,  104  Mo.  201,  16  S.  W.  487,  24 
Am.  St  Rep.  326;  Standiford  v.  Standiford, 
97  Mo.  231, 10  S.  W.  836,  3  U  R.  A.  299;  Mudd 
V.  Dillon,  166  Mo.  110,  65  S.  W.  973;  McNear 
V.  WUliamson,  166  Mo.  358,  66  S.  W.  100. 

[4]  We  cannot  assume  that  the  Legislature, 
in  the  use  of  a  word  in  the  enactment  Intend- 
ed to  gijie  it  a  meaning  radically  dUTeient 
from  that  which  ordinarily  attaches  to  it 
without  some  explanation  of  such  intention. 
If  it  had  been  the  intention  of  the  I^^isia- 
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ture  to  declare  a  crime  is  committed  in  mak- 
ing a  l^lse  entry  in  a  book  to  be  "inspected 
by,"  or  "exhibited  to,"  or  "examined  by,"  any 
person  dealing  with  the  bank,  it  would  bare 
be«i  not  only  easy,  but  it  would  have  been 
the  obvious  thing,  to  use  such  words  In  de- 
scribing the  crime.  Of  course  we  cannot  say 
what  reason  actuated  the  Legislature  in  so 
lestrlctlng  the  operation  of  the  statute.  We 
can  only  give  It  effect  as  it  reads. 

Manifestly  the  definition  under  considera- 
tion would  apply  to  passbooks  kept  and  in- 
tended to  be  deUvered  to  the  customers  of  the 
bank.  But  there  was  no  false  entry  nor  al- 
teration in  the  passbook  of  Mr.  Toller.  His 
passbook  showed  exactly  the  correct  state- 
ment of  his  account  There  is  no  definite  tes- 
timony that  there  was  a  false  entry  in  the 
passbook  of  Plotner,  the  defendant,  although 
it  may  be  Inferred  from  the  testimony  of 
Komfeldt  that  Plotner's  passbook  did  not 
show  the  true  state  of  his  account  because, 
when  the  transfer  was  made  to  the  trust 
company,. Kornfeldt  worked  all  day  on  that 
passbook  to  get  It  to  balance  correctly.  While 
it  did  not  show  the  false  entry  In  relation  to 
the  $200,  the  footings  in  the  passbook  proba- 
bly were  false.  But  the  information  does  not 
diarge  that  the  false  entry  was  made  In  his 
passbook. 

[S,  S]  It  was  not  necessary,  in  order  to 
come  within  the  meaning  of  the  term  "de- 
llTsr,"  to  place  the  book  permanently  beyond 
Cbe  control  or  demand  of  the  bank,  as  in  case 
of  gift  or  sale,  as  Involved  in  sonUe  of  the 
above  cases.  There  may  be  a  delivery  for  the 
purpose  of  Inspection,  or  a  conditional  de- 
livery ;  yet  in  any  such  case  there  would  have 
to  be  temporarily  a  transfer  of  actual  and 
absolute  control  of  tli#  book.  Would  the  state 
bank  commissioner,  his  deputy,  and  the  bank 
examiners,  In  the  examtaations  of  the  bank 
which  the  law  required  them  to  make,  possess 
such  control  In  any  degree  different  from  that 
enjoyed  by  stockholders  and  clearing  house 
examiners?  Undoubtedly  yes.  Under  section 
1080,  B.  S.  1909,  amended  Acts  1911,  pp.  91, 
82,  the  bank  commissioner  and  subordinates 
are  required  to  visit  and  examine  every  bank 
and  trust  company  doing  business  under  the 
laws  of  this  state.  They  have  power  to  cause 
proceedings  to  be  Instituted  against  any  bank 
which  they  find  mismanaged,  and  if  they  find 
Its  continuance  in  business  will  seriously 
Jeopardize  the  safety  of  its  depositors,  they 
are  authorized  to  "close  said  bank"  and  take 
charge  of  Its  property  and  eSects  (R.  S.  1909, 
I  1081),  and  may  appoint  a  special  agent  to 
take  charge,  pending  the  appointment  of  a 
receiver.  Obviously,  in  making  their  exami- 
nations, the  bank  commissioner  and  examiners 
have  absolute  control  of  the  books  of  the  bank; 
the  books  must  be  "delivered"  to  them  for  that 
purpose.  They  are  t^rsons  "dealing  with  the 
bank."  Persons  dealing  with  the  bank,  also, 
would  Include  any  one  who  might  at  any  time 
purchase  the  bank,  or  negotiate  with  the  bank 
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for  that  purpose.  Kemper  and  the  trust  com- 
pany would  come  within  that  definition. 

[7]  Now  the  intention  of  the  defendants  in 
regard  to  delivery  of  the  book  is  immaterial. 
The  words  "intended  to  be  delivered,"  used 
in  the  statute,  refer  to  the  intention  of  the 
corporatioii  which  owns  the  book — the  pur- 
pose for  which  the  book  Is  kept.  The  crimi- 
nal must  entertain  an  Intention  to  defraud, 
bat  it  does  not  matter  against  whom  the  in- 
tention would  operate.  Section  4921,  R.  S. 
1909.  Obviously  the  delivery  of,  or  intention 
to  deliver,  the  book  in  which  the  false  entry 
is  made,  Is  no  element  of  the  crime,  so  far  as 
it  includes  the  intent  and  acts  of  the  defend- 
ants. That  is  merely  a  description  of  the 
conditions  under  which  the  crime  may  be 
committed — the  Instrumentalities  at  hand 
which  the  criminal  may  use  in  the  perpetra- 
tion of  his  crime.  The  entry  must  be  made  in 
that  kind  of  a  book. 

[I]  It  Is  not  alleged  that  the  bank  Intended 
to  deliver  the  book  to  any  person,  or  kept  It 
for  that  purpose.  While  the  proof  Is  suffi- 
cient to  show  the  commission  of  the  crime  by 
making  a  false  entry  in  a  book  Intended  to  be 
deliverea  to  persons  dealing  with  the  bank, 
the  information  is  defective  in  falling  to 
make  the  necessary  allegations  concerning 
that  dement.  For  that  reason  the  cause  will 
have  to  be  reversed. 

II.  It  is  claimed  by  the  appellant  that  the 
crime  Is  not  proved,  because  Plotner  directed 
Komfeldt  not  to  charge  the  particular  check 
in  auestion  to  the  account  of  Toiler,  and 
therefore  the  false  entry  was  made  in  direct 
violation  of  the  defendant's  direction.  Plot- 
ner's checks,  falsely  charged  to  other  ac- 
counts, had  been  coming  through  since  Au- 
gust, and  some  of  them  charged  to  Toller's 
account  The  check  which  caused  the  false 
edtry  mentioned  in  the  information  was 
drawn  September  11th.  On  cross-examina- 
tion' Komfeldt  said  that  Plotner  had  told 
lilm  to  charge  the  check  of  September  11th  to 
some  account  that  he  had  not  manipulated 
before.  The  reason  was,  as  the  witness  ex- 
plained, be  had  so  much  money  oil  of  other 
accounts  that  Plotner  told  him  to  pick  out  an 
account  "that  had  some  money  that  would 
stand  that"  After  considering  the  various 
accounts  to  which  he  might  make  the  charge, 
the  witness  said  he  could  not  run  any  chances 
by  taking  it  off  an  account  that  might  have  a 
big  pay  roll  at  the  end  of  the  week  and  wipe 
ofT  the  balance.  Therefore  he  charged  It  to 
Toller's  account  again,  because  he  knew  his 
account  would  be  good  for  it 

[•]  It  will  be  borne  in  mind  that  Plotner 
In  the  first  Instance  instructed  Kornfeldt  how 
to  conceal  the  shortage  by  charging  it  to  some 
one  whose  account  would  be  good,  and  Kom- 
feldt carried  out  the  instruction  as  best  he 
could.  The  mere  suggestion  that  he  pick  out 
some  account  that  had  not  been  manlpuJ.ated 
was  general;  it  did  not  particularly  designate 
Toller's  account  as  one  to  avoid,  nor  imply 
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tbat  Komfeldt  should  not  use  any  discretion 
in  the  matter.  He  was  conforming  to  the  de- 
sire of  Plotner  when  he  selected  an  account 
which,  as  Plotner  indicated,  "would  stand 
It."  The  conspiracy  between  the  two  was 
clearly  and  perfectly  shown.  The  general 
purpose  of  the  conspiracy  was  to  get  the 
money  and  make  false  entries  to  conceal  the 
act  What  one  conspirator  did  In  carrying 
out  the  general  purpose  was  the  act  of  the 
other,  even  though  they  might  differ  In  un- 
important details  as  to  how  the  scheme 
should  be  carried  through.  The  particular 
account  to  be  selected  for  the  purpose  of  ma- 
nipulation was  necessarily  left  to  the  Judg- 
ment of  Komfeldt 

[1 0]  If  two  or  more  persons  agree  together 
to  commit  soate  crime,  and  enter  upon  the 
commission  of  the  crime,  and  one  of  them,  in 
pursuance  of  the  common  design  and  for  the 
purpose  of  carrying  'It  out  performs  some 
criminal  act  different  from  tbat  In  contem- 
plation of  the  parties  at  the  outset  the  others 
wlU  be  guilty  of  the  criminal  act  The  doc- 
trine Is  fully  explained  and  Illustrated  In  the 
case  of  State  v.  Darling,  216  Mo.  450,  loc.  clt 
458  to  464,  116  S.  W.  1002,  23  L.  R.  A.  (N.  S.) 
272, 129  Am..St.  Rep.  526.  See,  also,  People  v. 
Friedman,  45  I..  R.  A.  (N.  S.)  55.  note. 

The  point  Is  without  merit 

III.  Appellantassignserror  to  the  admission 
of  evidence  showing  numerous  other  checks 
besides  the  one  under  consideration,  all.  fol- 
lowed by  false  entries,  drawn  by  the  defend- 
ant Other  crimes  of  the  same  character  may 
be  proven  for  the  puriwse  of  showing  the  in- 
tent with  which  the  act  charged  was  done, 
when  the  crime  is  of  a  diaracter  such  as  Is 
shown  in  this  case.  Several  late  cases  fully 
elucidate  the  limits  of  the  rule.  State  v.  Hill, 
273  Mo.  320,  201  S.  W.  58,  loc.  clt  60;  State  v. 
Cummins,  213  S.  W.  969,  loc.  clt  974 ;  Staie 
V.  Patterson,  271  Mo.  99,  loc.  dt  110,  196  S. 
W.3. 

[11)  IV.  It  is  claimed  by  appellant  that  the 
case  Is  barred  by  the  statute  of  limitations. 
The  false  entry  was  made  September  14, 1914, 
and  the  Information  on  which  the  trial  was 
had  was  filed  September  26,  1017,  more  than 
three  years  thereafter.  An  information  was 
filed  charging  the  same  offense  September  10, 
1917,  within  the  three  years.  The  point  ap- 
pellant makes  is  that  the  information  on 
which  the  trial  was  had  is  not  shown  to  be 
an  amendment  to  the  first  Information  and 
bears  a  different  number.  However,  there 
appears  In  the  record  an  order  of  court  to  the 
effect  that  the  state  was  given  leave  to  file 
an  amended  Information  In  case  No.  15130, 
the  number  In  which  the  first  Information 


'  was  filed,  and  the  order  recites  that  by  mis- 
take tbe  amended  Information  was  given  a 
different  nimiber.  The  court  thereupon  en- 
tered an  order  correcting  the  number,  so  as  to 
show  the  Information  upon  which  tbe  case 
then  being  tried  was  the  same  case  as  that  in 
which  the  first  information  was  filed.  Tina 
the  record  shows  the  statute  of  llmltatiaiia 
does  not  bar  the  action. 

y.  Appellant  makes  tbe  point  tbat  no  of- 
fense was  committed,  because  section  4653 
uses  tbe  word  "entries"  in  describing  tbe 
crime,  and  therefore  a  single  false  entry 
would  not  be  a  violation  of  the  law.  Section 
8053,  R.  S.  1909,  Is  as  foUows: 

"The  Sinffular  Included  under  the  Pbml- 
Whenever,  in  any  statute^  words  importiii{  the 
plaral  number  are  used  in  describing  or  ^efe^ 
ring  to  any  matter,  parties  or  persona,  any  adii- 
gle  matter,  party  or  persona  shall  be  deoned  to 
be  included,  although  distributive  words  may  not 
be  used." 

Appellant  points  out  tbat  section  46B3  as 

originally  enacted  contained  the  singular 
"entry,"  and  in  1S46  was  an<ended  making  it 
plural,  "entries,"  and  argues  that  tbe  amend- 
ment indicated  an  Intention  to  diange  the 
meaning,  and  exclude  the  application  of  the 
act  to  a  single  entry.  Section  8065,  B.  S. 
1900,  however,  provides  that  tbe  rules  pre- 
scribed in  section  8053  and  section  8054  "shall 
apply  in  all  cases  unless  it  be  otherwise  spe- 
cially provided,  or  unless  there  be  something 
in  the  subject  or  context  repugnant  to  socb 
construction." 

[12]  That  provision  excludes  the  possibility 
of  a  construction  which  would  limit  the  op- 
eration of  the  word  "entries,"  as  section  8053 
says  it  shall  not  be  limited.  The  construction 
which  appellant  desire^o  apply  is  not  "spe- 
clallyprovlded,"  nor  is  there  anything  in  the 
"subject  or  context"  of  section  4653,  defining 
the  offense,  which  Is  "repugnant  to"  tbe  con- 
struction definitely  required  by  section  8(63. 
Section  8053  was  enacted  long  before,  and 
was  the  law  at  the  time  the  amendment  oi 
section  4653  In  1845  changed  the  word  "entry" 
to  "entries."  The  Legislature  must  be  pre- 
sumed to  have  made  the  change  with  a  full 
understanding  of  tbe  construction  whidi  sec- 
tion 8053  would  apply  to  it 

The  judgment  Is  reversed,  and  the  cauM 
remanded. 

RAIIiEY  and  MOZIiEY,  CC,  concur. 

WILLIAMS,  P.  J.,  and  WALKER,  J^  coo- 
cur. 

WILLIAMSON,  ;r..  not  sitUng. 
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REGAN  St  ai.  V.  EN8LEY.     (No.  20821.) 

(Supreme  Court  of  Missouri,'  Division  No.  2. 

June  4,  1^0.    Rehearing  Denied 

June  25,  1920.) 


1.  Honestead  e=>S  —  Coutrnotloa  sf  laws 
should  not  exteiid  beyond  plain  purpose  of 
•nactment. 

Thorugh  homestead  laws  are  construed  with 
great  liberality,  such  construction  should  not 
extend  beyond  the  plain  purpose  of  their  enact- 
ment, as  evidenced  by  the  usual  and  obvious 
meaning  of  the  words  employed,  or  dispense 
with  the  necessity  of  parties  bringing  tbem- 
selTes  within  the  spirit  and  purpose  of  the 
laws  nnaided  by  judicial  constnietion. 

2.  Homestead  <g=9l39— Widow  gets  conditional 
life  estate. 

Under  Rev.  St.  1909,  §§  6704,  6708,  home- 
stead, on  death  of  husband,  vests  as  a  condi- 
tional life  estate  in  the  widow. 

3.  Homestead  <&=3l36— Under  statute,  husband 
'  may  designate  the  heirs  who  will  take  on 

death  of  wife. 
Under  Rev.  St  1909,  §$  6704,  6708,  provid- 
ing that  husband  shall  not  sell,  mortgage,  or 
alienate  the  homestead,  but  permitting  joint 
alienation,  and  that  it  shall  descend  to  widow 
and  children,  and  on  death  of  wife  it  shall  pass 
to  the  heirs  of  the  husband,  the  husband  may 
provide  by  will  for  unconditional  life  estate  in 
widow,  and  then  to  designated  heirs,  thus  cut- 
tiiig  off  heirs  not  mentioned;  the  word  "alien- 
ate," being  restricted  by  the  words  "mortgage 
and  sell,"  and  will  giving  greater  estate  than 
Btatnte. 

4.  Statutes  €=9235  —  Mandatory  statute  not 
strictly  construed  If  purpose  of  act  Is  limited. 

While  a  mandatory  statute  should  as  a  gen-r 
eral  rule  be  literally  construed  and  strictly  ap- 
plied, this  rule  becomes  inoperative  when  its 
application  will  limit,  if  it  does  not  destroy,  the 
purpose  of  the  act  being  constrned. 

5.  Statutes  <S=>I94 — General  words  do  not  am- 
plify particular  terms. 

General  words  in  a  statute  do  not  explain 
or  amplify  particular  terms  preceding  them,  but 
•re  themselves  restricted  and  explained  by  the 
particular  terms. 

Appeal  from  Circuit  Court,  Montgomery 
County;    El  B.  Gantt,  Judge. 

Snlt  for  partltlwi  by  Mary  Alice  Regan  and 
another  against  'William  Bneley.  From  a 
Judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

Cnaude  R.  Ball,  of  Montgomery  City,  for 
appellants. 

W.  C.  Hughes,  of  Montgomwy  City,  for  re- 
spondent 

WALKER,  J.  This  is  a  suit  to  partition 
certain  town  lots  in  Kew  riorence,  Montgom- 
ery county.  Mary  Alice  Regan  and  Sarah 
Anderson,   appellants,   and  William   Ensley, 
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re^ondent  are  the  children  of  Solomon  and 
Rebecca  Ensley,  through  whom  appellants 
claim  title  by  descent  as  tenants  In  common 
to  the  lots  In  question.  A  trial  In  the  circuit 
court  resulted  In  a  finding  that  appellants 
had  no  title  to  the  property  and  that  the  fee  In 
same  was  In  the  respondent  From  the  judg- 
ment rendered  thereon,  appellants  have  pros- 
ecuted this  appeal. 

Solomon  Ensley  died  testate  In  April,  1896, 
seized  In  fee  of  the  lots,  which  at  the  time 
he  occupied  with  his  wife  as  a  homestead. 
"Hie  pertinent  portions  of  his  will  are  as  fol- 
lows: 


"1st.  I  give  and  bequeath  to  my  beloved  wife, 
Rebecca  Eosley,  all  the  real  estate  and  per- 
sonal property  I  may  have  or  own  at  the  time 
of  my  death  to  have  and  to  hold  and  use  during 
her  lifetime  and  at  her  death  all  of  such  real 
estate  to  descend  to  my  son,  William  Ensley, 
to  have  and  to  be  held  and  owned  by  him  ia 
fee  simple  to  use  and  dispose  of  as  he  may  see 
proper. 

"2d.  I  give  and  bequeath  to  tay  two  daugh- 
ters, Sarah  Anderson,  the  wife  of  Thomas  An- 
derson, and  Alice  Began,  the  wlfo  of  JeS  Re- 
gan, each  the  sum  of  ten  dollars  to  be  paid  to 
them  out  of  my  personal  estate  or  by  my  son, 
William  Ensley,  and  in  the  .event  my  son,  Wil- 
liam Ensley,  pays  to  my  two  said  daughters  the 
said  sums  of  ten  dollars  then  and  in  that  event 
it  is  my  will  and  desire  that  my  son,  William 
Ensley,  riiall  fall  heir  to  any  and  own  all  of 
my  personal  estate  which  may  remain  in  exist- 
ence at  the  time  of  the  death  of  my  said  be- 
loved wife  which  has  not  been  disposed  of  bs 
her  for  use  and  support." 

Rebecca,  relict  of  Solomon,  continued  after 
his  death  to  oocupy  the  premises,,  not  only 
during  her  widowhood,  but  after  her  mar- 
riage to  one  Austin,  and  until  her  death  in 
March,  1917.  The  authority  of  the  testatot 
to  devise  the  lots  which  constituted  his  home- 
stead Is  the  matter  at  issue.  The  applica- 
ble statute  Is  the  amendatory  act  of  the 
homestead  laws  (Laws  1895,  p.  185)  In  force 
at  the  time  of  the  testator's  death  (Balance 
v.  Gordon,  24T  Mo.  loc.  dt  131,  152  S.  W. 
358).  Sections  6704  and  6708,  R.  S.  1909,  are 
In  no  material  features  different  from  the 
relevant  portions  of  the  act  of  1895,  which  in 
the  first  section  prescribes  the  limitations 
upon  the  right  of  the  disposal  of  a  homestead 
as  follows: 

"Sec.  5435.  The  homestead  of  every  house- 
keeper or  head  of  a  family,  consisting  of  a 
dwelling  house  and  appurtenances,  and  the  land 
used  in  connection  therewith,  not  exceeding  the 
amount  and  value  herein  limited,  which  is  or 
shall  be  used  by  such  housekeeper  or  head  of 
a  family  as  such  homestead,  shall,  together 
with  the  rents,  issues  and  products  thereof,  be 
exempt  from  attachment  and  execution,  except 
as  herein  provided;  such  homestead  in  the 
country  shall  not  include  more  than  one  hun- 
dred and  sixty  acres  of  land,  or  exceed  the  to- 
tal value   of  fifteen  hundred  dollars;    and  in 
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citiei  haTing  a  popnlation  of  forty  thou  sand  or 
more,  such  homestead  shall  not  include  more 
than  eighteen  square  rods  of  ground,  or  exceed 
the  total  value  of  three  thousand  dollars;  and 
in  dties  having  a  population  of  ten  thousand 
and  less  than  forty  thousand,  such  homestead 
shall  not  include  more  than  thirty  square  rods 
of  ground,  or  exceed  the  total  value  of  fifteen 
hundred  dollars;  and  in  cities  and  incorporated 
towns  and  villages  having  a  population  less 
than  ten  thousand,  such  homestead  shall  not 
include  more  than  five  acres  of  ground,  or  ex- 
ceed the  total  value  of  fifteen  hundred  dollars. 
The  husband  shall  be  debarred  from  and  inca- 
pable of  selling,  mortgaging,  or  alienating  the 
homestead  in  any  manner  whatever,  and  every 
such  sale,  mortgage  or  alienation  is  hereby  de- 
clared mill  and  void:  Provided,  however,  that 
nothing  herein  contained  shall  be  so  construed 
as  to  prevent  the  husband  and  wife  from  JMntly 
conveying,  mortgaging,  alienating  or  in  any  oth- 
er manner  disposing  of  such  homestead,  or  any 
part  thereof." 

And  in  tbe  second  section  defines  tbe  man- 
ner in  which  such  homestead  shall  pass  and 
vest,  as  follows: 

"Sec.  6439.  If  any  snch  housekeeper  or  head 
of  a  family  shall  die,  leaving  a  widow  or  any 
minor  children,  his  homestead  to  the  value 
aforesaid  shall  pass  to  and  vest  in  such  widow 
or  children,  or  if  there  be  both,  to  snch  widow 
and  children,  and  shall  continue  for  their  bene- 
fit without  being  subject  to  the  payment  of  the 
debts  of  the  deceased,  unless  legally  charged 
thereon  in  his  lifetime,  until  the  youngest  child 
shall  attain  its  legal  .majority,  and  until  the 
death  of  such  widow:  that  is  to  say,  the  chil- 
dren shall  have  tbe  joint  right  of  occupation 
with  the  widow  until  they  shall  arrive  respec- 
tively at  their  majority,  and  the  widow  shall 
have  the  right  to  occupy  such  homestead  dur- 
ing her  life  or  widowhood,  and  upon  her  death 
or  remarriage  it  shall  pass  to  the  heirs  of  the 
husband;  and  the  probate  conrt  having  juris- 
diction of  the  estate  of  the  deceased  houselieep- 
er,  or  head  of  a  family,  shall,  when  necessary, 
appoint  three  commissioners  to  set  out  such 
homestead  to  the  person  or  persons  entitled 
thereto." 

[1]  Under  these  statutes  appellants  con- 
tend that  the  Inhibition  therein  upon  the 
alienation  of  a  homestead,  whether  by  devise 
or  otherwise,  is  absolute;  and  upon  the 
death  of  the  testator  a  life  estate  in  the  prop- 
erty vested  In  his  widow  with  a  vested  re- 
mainder In  the  parties  hereto,  appellants  and 
respondent,  which  ripened  into  a  fee  upon 
the  death  of  the  widow.  While  homestead 
laws  are  purely  statutory  in  their  origin, 
their  salutary  intent  is  such  as  to  incline 
the  courts  to  uniformly  construe  them  with 
great  liberality.  Such  construction,  however, 
should  not  extend  beyond  the  plain  purpose 
of  their  enactment  as  evidenced  by  the  usual 
and  obvious  meaning  of  tbe  words  employed, 
or  dispense  with  the  necessity  of  parties 
bringing  themselves  within  the  spirit  and 
purpose  of  tbe  laws  unaided  by  Judicial  con- 
struction. Dalton  V.  Simpson,  270  Mo.  loc. 
dt.  300, 183  S.  W.  546;  Keeline  t.  Sealy,  267 


Mo.  498,  166  S.  W.  1088;  Sperry  ▼.  Cook,  24T 
Ma  132,  162  S.  W.  318 ;  HInes  v.  Duncan,  79 
Ala.  112,  58  Am.  Rep.  580;  Fred  v.  Bramen. 
97  Minn.  484,  107  N.  W.  159,  U4  Am.  St  Rep. 
740 ;  Charless  v.  Lamberson,  1  Iowa,  435,  63 
Am.  Dec.  457. 

[t,  31  Mindful  of  these  rules,  the  meaning 
of  the  statute  as  applied  to  the  facts  at  bar 
should  not  be  difficult  of  determinatloii. 
That  the  homestead  Interest  upon  the  death 
of  the  husband  vests  as  a  conditional  life  es- 
tate in  the  widow  we  have  repeatedly  hrid. 
Bushnell  v.  Loomls,  234  Mo.  371,  137  S.  W. 
257,  36  L.  R.  A.  (N.  S.)  1029;  Snodgt«88  ▼. 
Copple,  203  Mo.  480,  101  S.  W.  1090;  Hnf- 
schmldt  T.  Gross,  112  Mo.  649,  20  S.  W.  679; 
West  V.  McMullen,  112  Mo.  405,  20  S.  W. 
628;  Rhorer  v.  Brockhage,  86  Mo.  644.  In 
this  tar,  therefore,  no  question  can  arise  as 
to  the  correctness  of  appellants'  contention. 
That  one  of  the  condltl<»s  under  the  stat- 
ute on  which  the  widow's  estate  was  termin- 
able, viz.  her  marriage,  need  not  concern  us, 
as  it  did  not  the  parties  hereto.  She  contin- 
ued In  tbe  possession  and  occupancy  of  tbe 
premises  thereafter  until  her  death,  and  if 
any  conclusipn  is  to  be  drawn  as  to  tbe 
character  of  her  tenure  after  her  marriage  it 
Is  that  thmcefortb  she  was  holding  under  the 
will  and  not  under  the  statute.  In  any  view 
of  this  phase  of  the  facts  It  cannot  affect 
appellants'  title. 

A  further  provision  of  the  statute  Is  that 
the  children  of  a  householder  or  head-  of  a 
family  shall  upon  his  death  use  and  occupy 
the  homestead  jointly  with  his  widow  during 
her  tenure  and  thereafter  until  each  of  such 
.children  reaches  its  legal  majority.  The  ef- 
fect of  this  statute  is  to  create  m  said  chil- 
dren an  estate  for  years  terminable  upon 
each  reaching  full  age  as  stated.  This  pro- 
t1b1<mi  has  no  application  here.  Each  of  the 
cbildrai,  the  parties  to  this  proceeding,  had 
reached  full  age  at  the  time  of  the  death  of 
their  father,  Solomon  Ensley.  This  provi- 
sion may  therefore  be  dismissed  from  consid- 
eration, except  as  to  the  effect  its  elimination 
may,  as  contended  by  appellants,  nave  upon 
tbe  determination  of  their  title. 

Appellants'  contention  in  this  regard  Is 
that  under  the  first  secttom  of  the  act  (1805) 
the  husband  is  debarred  from  alienating  tbe 
homestead  in  any  manner  whatever,  and  un- 
der the  second  section  of  the  act,  there  being 
no  minor  heirs  and  the  life  estate  of  tite  wid- 
ow having  terminated  with  her  deatti,  that 
the  fee  in  said  property  vested  in  appellants 
under  tbe  provision  that  "it  shall  pass  to 
the  heirs  of  the  husband."  This  conclusion 
necessitates  a  literal  and  mandatory  con- 
struction of  the  statute,  and  it  remains  to  be 
determined  If  it  is  in  harmony  with  the  rtUcs 
of  interpretation  applicable  hereto  and  as  a 
consequence  comports  with  the  spirit  and 
purpose  of  this  character  of  legislation,  ^'e 
have  repeatedly  held  that  the  nature  of  tlie 
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protection  of  the  widow  and  minor  children 
from  the  vlcUsltndes  of  fortune,  when  they 
have  been  bereft  by  death  of  the  strong  arms 
and  helpful  hands  of  the  hoaband  and  fa- 
ther. He,  therefore,  In  whose  kindly  mind 
this  statute  had  Its  origin,  framed  It  In  com- 
prehensive terms,  with  a  mandatory  meaning 
that  Its  beneficent  purpose  might  not  be 
thwarted  and  the  objects  of  Its  tender  care 
thus  deprived  of  Its  protection. 

From  the  nature  of  a  will,  as  contradistin- 
guished from  a  conveyance  of  real  property, 
Rebecca  Ensley  cannot  be  said  to  have  Joined 
therein  with  her  husband  In  such  manner  as 
Is  contemplated  by  the  statute  to  render  the 
alienation  valid.  Section  6435,  BUlpra.  This 
portion  of  the  statute  must,  in  our  opinion, 
from  its  term's,  be  held  to  have  a  more  specif- 
ic reference  to  conveyances  than  to  wills.  So 
far,  however,  as  it  was  possible  for  her  to 
join  in  the  will,  she  did  sb.  Not  that  any 
overt  act  of  hers  was  necessary  at  the  time 
of  the  death  of  her  husband  to  complete  her 
investiture  of  title,  because  the  homestead 
comprised  all  of  the  real  property  of  the  es- 
tate, and  did  not  exceed  the  valne  of  this 
interest.  Being  in  possession,  she  continued 
therein,  and,  while  her  right  and  title  to  the 
pn^erty  terminated  In  law  upon  her  remar- 
riage, h^r  peaceful  possession  continued  un- 
til severed  by  death.  This  attitude,  although 
not  determliutlve,  affords  persuasive  support 
to  the  conclusion  that,  while  not  joining  in 
the  will,  which,  as  we  have  indicated,  was 
not  possible,  she  at  least  acquiesced  in  its 
provisions  in  accepting  and  enjoying  the  ex- 
tended tenure  if  afforded. 

We  are  not,  however,  and  we  should  not 
be,  limited  to  persuasive  reasoning  In  de- 
termining the  .propriety  of  the  husband's 
will.  The  statute  itself  and  the  purpose  of 
its  enactment,  Interpreted  in  the  light  of  the 
rules  stated,  should  furnish  the  safest  meas- 
ure as  to  its  meaning.  The  husband's  alien- 
sMoa  by  devise  in  no  wise  Injuriously,  but 
rather  beneficially,  affected  the  widow's  use 
and  occupancy  of  the  property.  She  took 
a  life  estate  coupled  with  a  condition  imder 
tlie  statute,  and  a  like  estate  free  from  a  con- 
dition under  the  will.  Her  last  estate  was 
therefore  better  than  her  first. 

[4]  It  being  apparent  that  the  disposition 
of  this  property  by  the  testator  in  his  will 
helped  rather  than  hurt  the  beneficent  pur- 
pose of  the  law,  we  are  of  the  opinion  that 
the  Inhibition  therein  in  regard  to  alienation 
as  here  ezerdsed  has  not  been  violated. 
While  it  is  true  that  a  mandatory  statute 
should  as  a  general  rule  be  literally  construed 
and  strictly  applied,  this  rule  becomes  In- 
operative when  its  application  will  limit,  if 
it  does  not  destroy,  the  purpose  of  the  act 
being  construed.  There  is  nothing  In  our 
ruUng  in  Rockhey  v.  Rockhey,  97  Mo.  76,  11 
8.  W.  225,  which  militates  against  this  con- 
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rliMita».  W»  fltaqily  litiA  Htere  tiiat  a  hus- 
band could  not  by  a  will  deprive  his  widow 
and  minor  children  of  thdr  homestead  right 
in  his  estate.  This  is  consonant  with  the 
purpose  of  the  homestead  law,  but  furnishes 
no  precedent  for  the  determination  of  the 
matter  at  Issue.  Here  there  are  no  minor 
children,  and  the  widow  had  no  cause  of  com- 
plaint, and  made  none 

The  ruling  of  this  court  In  Kaes  ▼.  Gross, 
92  Mo.  loc  dt.  659,  3  S.  W.  840,  1  Am.  St 
Rep.  767,  to  the  effect  that  it  Is  out  of  the 
power  of  a  husband  to  devise  the  homestead, 
as  much  so  as  by  his  sole  deed  to  convey  or 
mortgage  It,  was  under  a  statute  (section 
2683,  a.  S.  1870)  which  excepted  a  homestead 
out  of  the  law  relating  to  devises.  This  ex- 
ception was  eliminated  by  the  amendment  of 
section  2693  in  1895  (liaws  1895,  p.  186). 
Moreover,  the  above  conclusion,  reached  in 
the  Kaes-Qross  Case,  was  in  Greer  v.  Major, 
114  Mo.  loc.  cit.  155,  21  S.  W.  481,  declared 
to  be  obiter  and  expressly  overruled. 

All  that  was  decided  in  Schorr  v.  Etllng, 
124  Mo.  loc.  clt.  46,  27  S.  W.  895,  and  cases 
dted,  pertinent  to  the  matter  at  bar,  was 
that  a  widow  cannot  by  the  will  of  her  hus- 
band be  deprived  of  rights  secured  t*  her 
under  the  law  of  1875,  and  that  the  home- 
stead passes  to  the  widow  by  operation  of 
law,  and  is  expressly  excepted  from  "the  oper- 
ation of  the  win  of  her  husband.  This  rul- 
ing, as  stated  In  reference  to  the  Kaes-Gross 
Case,  was  under  the  law  of  1876,  and  has 
since  been  eliminated  from  the  statute  by  re- 
peal. Tbese  cases,  therefore,  are  fallen  tim- 
ber so  far  as  concerns  the  matter  here  seek- 
ing solution. 

A  further  ruling  is  made  in  the  Schorr-Et- 
Ilng  Case  as  to  the  homestead  law  of  1865 
concerning  the  widow's  right  of  election, 
which  is  not  relevant  In  the  determination 
of  the  instant  case;  nor  is  anything  in  Ball 
V.  Ball,  165  Mo.  812,  65  S.  W.  552,  which  con- 
strued a  will  under  the  law  of  1865,  or  in 
Armor  y.  Lewis,  262  Mo.  668,  161  S.  W.  251, 
construing  the  homestead  law  of  1895,  deci- 
sive of  the  Question  here  demanding  solution. 
The  foregoing  are  all  of  the  cases  cited  by 
appellants  in  support  of  their  contention.  It 
Is  apparent  that  they  fall  short  of  accom- 
plishing this  purpose. 

[6]  There  is  no  dearth  of  technical  rea- 
sons, based  purely  upon  the  canons  of  con- 
struction, to  sustain  the  conclusion  we  have 
reached  herein.  Hie  language  of  that  por- 
tion of  the  statute  (section  5435,  supra)  un- 
der discussion  Is  as  follows: 

"The  husband  ihall  be  debarred  from  and  in- 
capable of  selling,  mortgaging,  or  alienating  the 
homestead  in  any  manner  whatever,"  etc. 

A  rule  of  construction  provides  that,  where 
general  words  follow  particular  words,  the 
former  will  be  construed  as  applicable  only 
to  persons  or  things  of  the  same  nature  or 
class  as  the  latter ;  or,  as  we  have  stated  It: 
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'^eBeral  words  do  not  explain  or  amplify 
particular  terms  preceding  them,  bot  are  tbem- 
selvea  restricted  and  explained  by  the  particu- 
lar terms."  State  ex  red.  Pike  County  v,  Gor- 
don, 268  Mo.  321,  188  S.  W.  88. 

In  the  application  of  this  rule  to  the  stat- 
ute quoted,  tlie  meaning  of  the  general  word 
"alienation"  may  properly  be  restricted  to 
that  embodied  in  the  particular  words  "selU 
Ing"  and  "mortgaging."  A  like  construction 
may  be  given  to  that  portion  of'  the  proviso 
of  the  same  section  that — 

"nothing  herein  contained  shall  be  construed  to 
prevent  the  husband  and  wife  from  jointly  con- 
veying, mortgaging,  alienating  or  in  any  other 
manner  disposing  of  such  homestead  or  any 
part  thereof." 

As  we  have  shown,  there  could  not  well  be 
a  Joint  alienation  by  devise  and  the  framers 
of  the  law  evidently  did  not  so  intend.  The 
reasonable  construction  of  this  proviso,  there- 
fore, is  that  such  a  Joint  alienation  was  au- 
thorized as  is  expressed  by  the  words  "con- 
vening or  mortgaging,"  and  that  the  word 
"alienating"  should  be  restricted  in  its  mean- 
ing to  that  given  to  the  preceding  words, 
whil*  the  words  "or  in  any  manner  dispos- 
ing" may  be  construed  as  suppletory.  Thus 
linterpreted,  tlie  husband's  power  of  aliena- 
tion by  devise  is  not  prohibited  by  the  stat- 
ute. In  the  application  of  this  rule  the  pur- 
pose of  the  homestead  law  is  not  to  be  lost 
sight  of.  This  necessitates  a  modlflcation  of 
the  foregoing  rule  of  construction,  which, 
while  not  prohibiting  alienation  by  devise, 
limits  the  exercise  of  same  to  cases  where  the 
rights  of  the  widow  and  minor  children  are 
not  thereby  afTected. 

Our  rulings  in  Boll  r.  Ball,  supra,  and  In 
Wetzel,  V.  Hecht  (not  yet  [officially]  reported) 
220  S.  W.  888,  while  not  precedents  decisive 
of  the  instant  case,  on  account  of  a  differ- 
ence la  the  Issues,  nevertlieless  recognize 
the  right  of  the  husband  to  all^iate  the 
homestead  by  devise,  where  the  spirit  and 
purpose  of  the  law  is  not  thereby  violated. 
Of  such  is  the  instant  case. 

The  right  of  alienation  having  been  es- 
tablished under  the  facts  at  bar,  the  ruling 
of  the  trial,  court  was  not  error,  and  its 
judgment  should  be  affirmed. 

It  is  so  ordered. 

All  concur. 


STATE  V.  AN6LIN.     (No.  2I943.> 

(Supreme  Court  of  Missouri,  Division  No.  2. 

June   4,    1920.      Rehearing   Denied 

June  25,  1920.) 

I.  Falsa  pretenses  «=>I7— Larceny  «=>I4(3) 
—Obtaining   money  by  matohing   coins  lisid  . 
false  pretense,  and  not  larceny.  [ 

Defendant  in  obtaining  the  money  of  the  > 

prosecuting  witness  by  matching  coins  and  bet-  | 


ting  on  the  result  wa«  guilty  of  the  crime  of     ^ 
obtaining   money    under   false   pretenses,    and 
not  of  the  crime  of  grand  larceny. 

2.  LnroMiy  $s»23— Defendant  wh«  flnd  with 
ring  handed  him  as  collateral  security  far  pay- 
ment of  ganbllng  debt  held  guilty  of  grand 
larceny. 

Where  prosecuting  witness  banded  defend- 
ant, a  stranger  with  whom  he  was  matching 
coins  and  betting  on  the  result,  bis  diamond 
ring,  worth  $700,  to  bold  as  collateral  security 
for  the  payment  of  $200  he  had  lost  to  defend- 
ant, and  where  defendant,  having  obtained  pos- 
session of  ring,  fled  with  it,  he  was  guilty  of 
grand  larceny. 

3.  Criminal  law  ®=3l 1 72 (7)— Instruction  plac- 
ing burden  greater  than  that  required  by  law 
on  the  state  not  reversible  error. 

In  prosecution  for  grand  larceny  of  money 
and  a  ring,  where  under  the  evidence  the  taking 
of  the  money  constituted  merely  the  offense  of 
obtaining  money  under  falsa  pretenses,  and  not 
the  offense  of  larceny,  the  giving  of  an  instruc- 
tion requiring  state  to  prove  the  taking  of 
both  money  and  ring  held  not  reversible  error, 
being  favorable  and  not  prejudicial  to  defendant 
in  that  it  imposed  too  great  a  burden  on  state. 

4.  CrImlnaJ  law  «s>ll62— No  reversal  exoapt 
for  prejntfioial  error. 

The  Supreme  Court  is  authorised  to  reTene 
a  conviction  only  for  prejudicial  error. 

5.  Criminal  law  ®=>775 (3)— Instruction  on  Is- 
sue of  alibi  held  sntRcient. 

In  grand  larceny  prosecution,  where  defense 
was  an  alibi,  instruction  to  acquit  ^defendant  if 
jury  had  a  reasonable  doubt  aa  to  defendant's 
presence  at  the  time  and  place  where  the  crime 
was  committed  held  sufficient  on  the  question  of 
alibi  without  a  specific  instruction  that  an  alibi 
was  a  legitimate  defense. 

6.  Larceny  «=968(l)— Evidenee  beld  SHflciant 

for  submission  to.  Jury- 
In  grand  larceny  prosecution,  evidence  held 
sufficient  for  submission  of  the  case  to  the  jury. 

Appeal  from  St.  Louis  Circuit  Court ;  Wil- 
son A.  Taylor,  Judge. 

TSiomas  Anglin  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    Affirmed. 

The  defendant,  Thomas  Anglin,  having 
been  convicted  of  grand  larceny  upon  an  In- 
dictment in  the  circuit  court  of  St.  Loula 
county,  and  sentenced  to  imprisonment  In  the 
penitentiary  for  the  term  of  five  years,  has 
duly  appealed.  The  indictment,  omitting  the 
formal  portions,  alleges  that  defendant  and 
another,  "at  the  city  of  St.  Louis  aforesaid. 
$100,  lawful  money  of  the  United  States  of 
the  value  of  $100,  and  one  diamcmd  ring  of 
the  value  of  $700,  all  of  the  value  of  $800.  of 
the  money,  goods,  chattels,  and  personal  prop- 
erty of  William  J.  AlcCoshen,  then  and  there 
feloniously  did  steal,  take  and  carry  away, 
with  the  felonious  Intent  then  and  there  to 
permanently  deprive  the  owner  of  the   u£e 
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tbereot,  and  to  convert  the  sam^  to  tbelr  own 
use." 

The  evidence,  so  far  as  It  is  neoessary  to 
set  it  out,  was  substantially  as  follows:  Tlie 
prosecuting  \ritnes8,  a  stranger  in  St.  Louip, 
became  engaged  in  conversation  wltb  tbe 
defendant,  who  was  a  stranger  to  biro.  Id 
the  course  of  a  few  minutes  a  third  person 
appeared,  one  Kelly,  who  was  also  ostensibly 
a  stranger  to  both  tbe  other  two,  and  short^ 
thereafter  the  three  were  engaged  in  match- 
ing ooins  and  betting  on  the  result.  The 
prosecuting  witness  speedily  lost  $100  in 
cash,  which  be  paid,  and  also  lost  the  addi- 
tional siun  of  $200,  which  he  was  unable  to 
pay.  Thereupon,  at  the  suggestion  of  defend- 
ant, the  prosecuting  witness  handed  defend- 
ant a  diamond  ring  of  the  value  of  $700,  to 
hold  as  collateral  security  for  the  paym^it 
of  the  $200  which  remained  unpaid.  Having 
obtained  the  diamond  ring,  the  defendant- 
fled.  Tlic  prosecuting  witness  reported  his 
loss,  and  two  days  thereafter  the  defendant 
was  arrested  by  tbe  police  and  identified  by 
tbe  prosecuting  witness.  This  is  Qie  sub- 
stance of  the  evidence  for  the  state.  At  the 
concdnslon  o£  tbe  state's  evidence,  tbe  de- 
fendant asked  a  peremptory  ln«tructlou, 
which  was  refnsed. 

Tbe  defense  was  an  alibi.  The  defendant's 
wife,  another  woman,  and  the  defendant  lilm- 
self  testified  that  at  the  time  when  the  al- 
leged larcony  occorred  the  defendant  was  in 
his  own  home  In  tbe  city  of  St  Ix>ais,  far 
away  from  the  place  where  the  larceny  oc- 
curred. 

Complaint  Is  made  of  instructions  num- 
bered 1  and  2  given  in  behalf  of  tbe  state, 
which  tvere  as  follows: 

"(1)  If  you  find  from  the  evidence  that  at 
tbe  dty.of  St.  Ijonia  and  state  of  Misaoad,  at 
any  time  within  three  .years  next  before  the 
finding  of  the  indictment  herein,  the  defendant, 
either  aloni  or  acting  jointly  with  another  per- 
•on,  did  wrongfally  take  and  carry  away  $100 
lawful  money  of  the  United  States  and  one 
diamond  ring  from  the  possession  of  William  J. 
McCosfaoi  with  intent  to  fraudulently  and  felo- 
niously convert  the  same  to  hi*  own  ose  and 
permanently  deprive  tbe  owper  thereof  without 
his  consent,  and  that  the  same  was  the  property 
of  William  J.  McCoshcn  and  of  the  value  of 
$30  or  more,  you  win  find  th^  defendant  guilty 
of  grand  larceny  and  assess  Ms  ponishment  at 
icnprisonment  in  tbe  penitentiary  not  less  than 
two  years  nor  more  tiian  five  years.  Unless  yon 
And  the  facts  to'  be  as  stated  above,  you  will 
acquit  the  defendant." 

"(2)  If  you  have  a  reasonable  doubt  of  the 
presence  of  tbe  defendant  at  the  time  and  place 
where  tbe  crime  was  committed,  if  you  believe 
and  find  any  crime  was  committed,  yon  will  jrive 
defendant  the  benefit  of  sucli  doobt  and  acquit 
him." 

Thomas  J.  Rowe,  Jr.,  and  Heniy  Howe, 
both  of  St.  Lonls.  for  appellant. 

Frank  W.  McAllister,  Atty.  Gen.,  and  J.  W. 
Broaddus.  Asst.  Atty.  Gen.,  for  the  State. 
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WILLIAMSON,  J.  (after  stating  tbe'  facts 
OS  above).  It  will  be  noticed  that  tbe  Indltit- 
mcnt  charged  the  appellant  with  having 
stolen  $100  in  money  "and  one  diamond  ring." 
Instruction  No.  1  required  tbe  Jury  to  hud 
that  aivellant  "did  wrongfully  take  and  car- 
ry away  $100  lawful  awney  of  the  United 
States  wnd  one  diamond  ring."  It  is  urged 
upon  our  attention  fdiat  this  inatructioa  Is 
fatally  erroneous.  Learned  counsel  for  ap- 
pellant, however,  seeme  to  mistake  the  effect 
of  this  Instruction;  for  he  says  that  it  "au- 
thorizes the  Jury  to  coni^ct  defendant  of  tbe 
offenae  of  grand  larceny  if  they  find  that  he 
stole,  took  and  carried  away  eUher  the  cur- 
roicy  or  the  diamond  ring."  A  reading  of  the 
Instruction  discloses  the  error  of  this  state- 
ment. Tbe  Jury  was  required  by  tbe  in- 
struction to  find  tile  defendant  guilty  only  In 
tbe  ev&xt  that  it  found  that  he  stole  both  tbe 
currency  and  tbe  ring.  In  State  v.  Anderscm, 
186  Ho.  25,  loa  elt.  38,  84  S.  W.  946,  950,  this 
court  quoted  with  approval  from  Loomia  v. 
People,  67  N.  Y.  loa  cit.  327,  23  Am.  Rep.  123, 
as  follows: 

"  'While  tbe  element  of  trespass  is  wanting 
and  the  offenae  is  not  larceny,  where  oonsent  is 
given,  and  tbe  owner  intended  to  part  with  his 
property  absolutely,  and  not  merely  with  a 
temporary  possession  of  the  game,  even  al- 
though such  consent  was  procured  by  fraud,  and 
the  person  obtaining  it  had  an  animus  furandi, 
yet,  as  is  well  said  by  a  writer  upon  criminal 
law:  "It  is  different  where,  with  the  animus 
fqrandi,  a  person  obtains  consent  to  his  tem- 
porary possession  of  property,  and  thai  con- 
verts it  to  his  own  use.  The  act  goes  farther 
than  the-  consent,  and  may  be  fairly  said  :to  be 
against  it.  Consent  to  deliver  the  temporary 
possession  is  not  consent  to  deliver  the  property 
in  a  thing,  and  if  a  person,  animus  fucandi,  avail 
himself  of  a  temporary  possession  for  a. specific 
purpose,  obtained  by  consent  to  convert  the 
property  in  the  thing  to  himself  and  defraud 
the  owner  thereof,  he  certainly  has  not  the 
consent  of  the  owner.  He  is  therefore  acting 
against  tbe  will  of  the  owner,  and  is  a  tres- 
passer, because  a  trespass  npon  the  property 
of  another  is  onlj:  doing  some  act  upon  that 
property  against  the  will  of  the  own- 
er." •    «    »    • 

"  'There  is,  to  be  sure,  a  narrow  margin  be- 
tween a  case  of  lorceny  and  one  where  the 
property  has  been  obtained  by  false  pretenses. 
The  distinction  is  a  very  nice  one,  but  still  very 
Important.  The  character  of  the  crime  depends 
upon  tbe  intention  of  the  parties,  and  that 
intention  .detecminea  tbe  nature  of  the  offense. 
In  the  former  case,  where  by  fraud,  conspiracy, 
or  artifice  tbe  possession  is  obtained  with  a 
felonious  design,  and  the  title  still  remains  in 
the  owner,  larceny  is  established.  While  in 
the  latter,  where  title,  as  well  as  possession,  is 
absolutely  parted  with,  the  crime  is  false  pre- 
tenses.' To  the  same  effect  is  People  v.  Morse, 
80  N.  T.  662." 

State  V.  Anderson,  186  Me.  26,  loc.  dt.  88, 
84  S.  W.  948,  950. 

[1-4]  The  doctrine  of  this  case  was  ap- 
proved also  in  the  case  of  State  v.  Buck,  186 
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Mo.  15,  loc.  dt.  21,  84  S.  W.  051.  Applying  the 
doctrine  of  these  cases  to  the  case  at  bar,  it 
Is  apparent  that  in  taking  the  currency  the 
defendant  was  guilty  only  of  the  crime  of  ob- 
taining money  under  false  pretenses,  but  that 
in  taking  the  ring  he  was  guilty  of  the  crime 
of  grand  larceny.  The  question  then  presaata 
itself  whether  or  not  the  giving  of  the  in- 
struction above  quoted  constitutes  reversible 
error  in  this  case.  If  under  the  facts  and 
circumstances  shown  in  this  record  the  giving 
of  this  instruction  was  prejudicial  to  the 
rights  of  the  appellant,  then  It  was  reversible 
error  to  give  it,  but  was  this  error  prejudicial 
to  the  appellant?  The  eflTect  of  the  instruc- 
tion was  simply  to  Impose  upon  the  state  a 
greater  burden  than  that  which  the  law  im- 
posed upon  it.  Otherwise  stated,  the  jury 
was  required  to  find  more  under  the  instruc- 
tion than  It  was  required  to  find  under  the 
law  in  order  to  convict  the  appellant.  We 
do  not  perceive,  and  appellant's  able  and  in- 
genious counsel  baa  not  pointed  oat,  bow  the 
imposition  of  this  greater  burden  upon  the 
state  could  possibly  have  been  injurious  to 
the  rights  of  the  accused.  It  is  only  for  prej- 
udicial error  that  we  are  authorized  to  re- 
verse a  conviction.  The  doctrine,  as  most 
favorably  stated  in  behalf  of  the  accused,  Is 
found  in  State  v.  Brown.  18S  Mo.  451,  loc.  clt 
464,  87  S.  W.  619,  523,  as  follows: 

"Whenever  error  is  committed  in  the  trial  of 
a  criminal  cause  presumptively  it  is  prejudicial, 
and  unless  it  is  made  manifest  by  the  disclo- 
sures of  the  entire  record  that  such  error  could 
not  have  reasonably  resulted  in  any  harm  to 
the  defendant,  it  will  be  so  treated  by  the  ap- 
pellate court." 

Had  the  Instruction  autiiorized  the  jury, 
as  counsel  for  appellant  contends  that  it  did, 
to  find  the  accused  guilty  if  the  jury  beUeved 
that  he  bad  stolen  either  the  currency  or  the 
ring,  this  cause  would  have  to  be  reversed, 
but,  as  we  have  shown,  the  instruction  con- 
tains no  such  language. 

We  think  that  it  is  manifest  upon  the  face 
of  this  record  that  no  harm  could  reasonably 
have  resulted  to  the  appellant  In  this  In- 
stance, and  we  therefore  conclude  that  there 
is  no  merit  In  this  assignment  of  error. 

[S]  II.  Appellant  next  assigns  as  error  the 
giving  of  Instruction  No.  2,  upon  the  question 
of  allbL  The  specific  complaint  made  Is 
that  this  instruction  failed  to  inform  the  jury 
that  an  alibi  Is  a  legitimate  defense.  Appel- 
lant cites  in  support  of  this  statement  the 
case  of  State  v.  McGlnnls,  158  Mo.  105,  59 
S.  W.  83.  It  is  true  that  In  the  case  cited  the 
instruction  there  given  did  inform  the  jury 
that  such  a  defense  "la  as  proper  and  legit- 
imate, if  proved,  as  any  other."  That  in- 
struction was  Justly  criticized  because  of  the 
insertion  of  the  words  "if  proved."  But  not 
in  that  case,  nor  in  any  other  within  our 


knowledge,  was  it  held  necessary  to  Instruct 
the  jury  in  so  many  words  that  an  alibi  is 
a  legitimate  defense.  The  Instruction  here 
complained  of  has  been,  in  eflTect,  approved 
in  numerous  cases.  Such  an  instruction,  in 
almost  identical  language,  was  given  in  the 
case  of  State  ▼.  Bonner,  259  Mo.  342,  loc.  eft 
348,  168  S.  W.  691,  and  was  expressly  ap- 
proved. An  instruction  to  the  same  effect 
was  approved  in  the  case  of  State  v.  Sbelton, 
223  Mo.  118,  loc.  clt.  187,  122  8.  W.  732,  and 
substantially  the  same  Instruction  was  ap- 
proved in  State  v.  Brown,  247  Mo.  715,  loa 
clt.  728,  153  S.  W.  1027.  In  the  last-named 
case  the  general  doctrine  was  thus  stated: 

"The  principle  to  be  deduced  from  the  fore- 
going cases  and  many  others  is  that  the  pur- 
pose of  an  instruction  in  regard  to  an  alllri 
where  that  defense  is  interposed  is  that  the  jury 
may  be  told  in  plain  terms  that  if  upon  a  fnU 
consideration  of  all  the  evidence  in  the  cause 
they  entertain  a  reasonable  doubt  of  the  pres- 
ence of  the  defendant  at  tho  time  and  place 
of  the  alleged  commission  of  the  offense,  they 
should  acquit  him."  State  v.  Brown,  247  Ma 
715.  loc.  clt  728,  153  S.  W.  1027,  1031. 

We  think  the  instruction  in  the  caae  in 
hand  is  not  subject  to  criticism. 

[6]  The  evidence  was  unquestionably  suffi- 
cient to  carry  the  case  to  the  Jury,  and  tbat 
being  true,  the  request  for  a  peronptory  In- 
struction was  properly  refused. 

The  judgment  of  the  trial  court  shonld  be 
and  is  affirmed. 

All  concur. 


CAIHPBELL  V.   ^TNA    LIFE    INS.  CO.   OF 
HARTFORD,  CONN.    (No.  21 1 19.) 

(Supreme  Court  of  Ifissoori,  Division  No.  2. 
June  4,  1920.) 

1.  insurance  «=3l47(2)— Coatraet  govarMd  by 
law  of  state  where  polloy  delivered. 

A  contract  of  accident  insurance  is  govern- 
ed by  the  laws  of  the  state  of  the  insured's  res- 
idence, where  the  policy  was  iaaned  and  deliv- 
ered in  that  state. 

2.  Insurance  «=3646(6)— Burdsa  on  plaintiff 
to  show  death  was  result  of  accident  Inde- 
pendent of  other  cause*. 

Where  a  policy  insured  against  injury  re- 
sulting solely  from  external  violent  and  acci- 
dental means,  the  benefioiary,  to  recover,  the 
contract  being  governed  by  the  laws  of  Cali- 
fornia, has  the  burden  of  proving  the  incident 
claimed  to  be  the  cause  of  an  internal  rupture 
of  insured,  that  it  was  accidental,  and  that  the 
accidental  injury  caused  death  independent  of 
other  causes. 

3.  Courts  «=3l08  —  Later  decisions  af  fortigi 
state  may  be  considered. 

Where  decisions  of  a  foreign  state  were  in- 
troduced in  evidence  as  showing  the  law  in  that 
jurisdiction,  later  dedsions,   though  not  olCer- 
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ed  in  evldeiice,  may  be  considered  in  construing 
them. 

4.  insurance  ^=>466— Rupture  due  to  accident 
and  cancer  not  result  solely  of  accident  "inde- 
pendentiy  of  ail  other  causes." 
Where  a  policy  goTemed  by  the  California 
laws  insured  against  loss  resulting  directly  and 
independently  of  all  other  causes  from  bodily 
injories   eifected   ■ol^y   by   accidental   means, 
death  resulting  from  rapture  caused  by  acci- 
dental strain  is  not  "independently  of  all  other 
causes,"  where  a  cancerous  growth  was  ruptur- 
ed and  but  for  such  growth  the  injury  could  not 
have  occurred. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Independently  of 
All  Other  Causes.] 

Appeal  from  St.  Louis  Circuit  Court;  Kent 
K.  Koerner,  Judge. 

Acdon  by  Anua  Campbell  against  the 
^tna  Life  Insurance  Company  of  Hartford, 
Connecticut,  a  corporation.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Bryan,  Williams  &  Cave,  of  St.  Louis,  for 
appellant 

Jones,  Hocker,  SuUivan  &  Angert,  of  St 
l/ouls,  for  respondent 

WHITE,  Q.  This  suit  is  brought  to  collect 
Insurance  on  the  life  of  plaintiff's  deceased 
husband,  Joseph  C.  Campbell.  The  petition 
filed  in  the  circuit  court  of  the  city  of  St 
Louis  is  In  two  counts,  each  based  upon  an 
accident  policy  which  contaloa  the  usual 
stipulation  in  accident  policies,  as  follows: 

"Against  loss,  as  herein  defined,  resulting  di- 
rectly and  independently  of  all  other  causes 
from  bodily  injuries  effected  solely  through  ex- 
ternal, yiolent,  and  accidental  means,  suicide 
(sane  or  insane)  not  included." 

The  answer  in  each  count  contains  a  gen- 
eral denial,  and  for  a  further  defense  alleges 
'  that  Joseph  C.  Campbell  was,  at  the  time  of 
the  Issuance  and  execution  of  each  of  the 
policies  mentioned  In  the  petition,  a  citizen 
of  the  state  of  California,  and  continued  so 
at  all  times  until  his  death;  and  that  each 
of  the  policies  mentioned  in  the  petition  be- 
came operative  and  in  force  In  California  and 
every  premium  was  paid  in  California;  that 
there  was  in  force  in  the  state  of  California 
the  following  statute  (Pol.  Code,  i  4468): 

"Common  Lav?,  When  Rule  of  DecMton.— The 
common  law  of  England,  so  far  as  it  is  not  re- 
pugnant to  or  inconsistent  with  the  Constitu- 
tion of  the  United  States,  or  the  Constitution 
or  laws  of  this  state,  is  the  rule  of  decision  in 
all  the  courts  of  this  state." 

The  answer  then  proceeds: 

"And  that  at  the  time  of  the  death  of  the  said 
Joseph  C.  Campbell  he  was  afflicted  with  cir- 
rboals  <^  the  liver,  cancer  of  the  liver,  and  a 


cancerous  tumor  of  the  liver;  that  the  imme- 
diate cause  of  his  death  was  hemorrhage  re- 
sulting from  a  rupture  of  said  cancerous  tu- 
mor; that  if  the  insured  suffered  any  accidental 
occurrence  which  contributed  to  cause  said  rup- 
ture (which  the  defendant  denies),  nevertheless 
said  cirrhosis,  cancer,  and  cancerous  tumor  also 
directly  contributed  thereto." 

The  allegation  follows  that  under  the  law 
of  California  the  manner  of  the  insured's 
death  was  not  accidental,  within  the  mean- 
ing of  the  policies. 

Campbell  died  at  San  Francisco,  July  1, 
1915,  at  the  age  of  63  years.  He  was  a  law- 
yer with  a  large  practice.  On  June  4th,  pre- 
ceding his  death,  his  son  Robert  Campbell 
arrived  from  Chicago  on  a  visit  to  San  Fran- 
cisco. Saturday,  June  6th,  Joseph  Campbell 
and  bis  son  played  golf  in  the  forenoon.  The 
insured  played  hard;  he  was  a  strenuous 
player  and  strenuous  In  everything  he  under- 
took; he  strained  hard  In  making  his 
strokes,  was  awkward  about  It — an  Inexpe- 
rienced player.  -  On  Sunday  forenoon,  June 
6th,  Campbell  and  his  son  again  played  golf, 
18  holes.  After  they  had  played  to  about 
the  middle  of  the  second  9,  Campbell's  ball 
lodged  in  a  bunker  toward  the  top.  He 
took  his  mashie  and  stepped  up  to  the  side 
of  the  bunker  to  make  a  stroke  and  was 
thrown  off  his  balance  by  catching  his  foot 
in  something  so  that  he  almost  fell,  but  by 
a  violent  effort  recovered  bis  balance  and 
continued  the  game.  After  the  game  he  took 
the  usual  shower  and  went  home  with  hls'son, 
without  making  any  complaint  The  next 
morning,  Monday,  June  7th,  he  went  to  his 
office  as  usual,  still  making  no  complaint 
The  son  returned  Monday  afternoon  and 
found  bis  father  at  home  lying  on  a  settee. 
A  doctor  was  called.  Campbell  complained  of 
distention  of  the  stomach;  for  three  or  four 
days  be  was  In  bed  and  lounged  around  the 
house.  On  Wednesday,  June  9th,  his  ab- 
domen became  very  much  distended ;  his 
physician  introduced  a  cannula  in  the  lower 
part  of  his  abdomen  and  drew  off  8  quarts  of 
fluid,  15  per  cent,  blood.  This  operation  was 
repeated  three  or  four  times,  until  about  40 
quarts  of  fluid  were  drawn  off.  Campbell 
continued  to  grow  weaker  from  day  to  day, 
and  finally  died  July  Ist  An  autopsy  show- 
ed that  his  aorta  and  arterial  circulatory 
system  was  diseased,  but  not  seriously;  his 
pancreas  was  shrunken  and  atrophied ;  the 
spleen  considerably  enlarged,  twice  Its  nor- 
mal size;  his  liver  was  contracted  to  one- 
half  or  three-fourths  Its  normal  slse;  there 
was  cirrhosis  of  the  liver,  and  on  the  right 
lobe  was  a  tumor  about  four  Inches  In  its 
greatest  diameter;  it  is  described  as  a  pri- 
mary carcinoma,  cancer  of  the  liver,  a  mallg- 
nhnt  tumor.  This  tumor  showed  necrosis;  on 
it  was  a  nodule  projecting  sufllclently  to 
cause  friction  against  the  adjacent  parts  of 
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the  body  In  case  of  movement ;  a  piece  of  this 
projecting  nodule  was  broken  off,  and  that 
rapture,  in  the  opinion  of  the  physicians, 
caused  insured  to  bleed  to  death.  No  other 
disturbance  or  condition  of  the  internal  or- 
gans was  apparent  to  account  for  the  hemor- 
rhages. 

The  defendant  introduced  In  evidence  two 
California  decisions:  Rock  v.  Travelers'  In- 
surance Co..  172  Cal.  462-468,  156  Pac.  1029, 
L.  R.  A.  191CE,  1196 ;  Price  v.  Insurance  Co,, 
169  Cal.  80a  803,  147  Pac.  1175.  The  plain- 
tiff In  rebuttal  ottered  a  number  of  Cali- 
fornia decisions.  Lpon  this  evidence  the 
court  instructed  the  Jury  that  under  the  law 
of  the  state  of  California,  as  applied  to  the 
case,  plaintiff  was  not  entitled  to  recover, 
and  directed  a  verdict  for  the  defendant. 
The  verdict  was  accordingly  returned  and 
Judgment  rendered  for  the  defendant,  from 
which  the  plaintiff  appealed  to  this  court. 

[1]  I.  The  policies  having  been  Issued  and 
delivered  in  the  state  of  California,  of  which 
state  the  Insured  was  a  resident  at  all  times, 
the  law  of  California  must  be  apidled  in  the 
construction  of  the  contracts. 

Three  principal  propositions  are  formulat- 
ed by  the  respondent,  claiming  either  to  be 
suffldent  to  defeat  recovery:  Mrst,  that 
there  is  no  sufficient  proof  that  the  rapture 
and  consequent  hemorrhage  which  caused 
death  was  the  result  of  the  strain  in  the 
golf  game  when  the  deceased  attempted  to 
get  his  ball  off  the  bunker.  Second,  the  rup- 
ture; if  caused  by  the  exertion  at  that  time, 
was  not  through  "accidental  means;"  and, 
under  the  law  of  California  as  shown  by  the 
decisions  introduced  in  evidence,  the  exer- 
tion which  produced  the  rupture,  if  it  was  so 
produced,  was  an  intended  act  and  not  an  ac- 
cidental one  within  the  meaning  of  the  policy. 
Third,  imder  the  law  of  California  there  is  no 
liability  on  the  part  of  the  Insured  against 
accidents  where  pre-existing  disease  contrib- 
utes to  or  co-operates  with  an  accidental  in- 
jury to  produce  the  Injury.  In  this  case  a 
cancer  of  the  liver  was  a  pre-e^sting  disease 
and  a  contributing  cause ;  therefore  the  death 
was  not  "effected  solely"  through  the  acci- 
dent 

[2]  Under  the  law  of  California  there  is  no 
doubt  that  the  burden  was  on  the  plaintiff 
to  prove  the  death  was  caused  by:  (a)  The 
incident  in  the  bunker;  (b)  that  the  move- 
ment, effort,  or  strain  of  the  deceased  which 
caused  the  rupture  was  not  intentional  but 
accidental;  and  (c)  that  this  accidental  in- 
Jury  resulted  in  death  "directly  and  Inde- 
pendently of  all  other  causes,"  as  that  phrase 
Is  understood  and  construed  by  the  Califor- 
nia court.  If  the  plaintiff  has  failed  to  es- 
tablish either  one  of  the  above  propositions 
the  demurrer  to  the  evidence  was  property 
sustained.  Without  determining,  we  may 
•«oy  it  seems  that  the  first  two  were  auffl- 
icicntly  established;  that  there  was  sufficient 


evidence  to  go  to  the  Jury  tending  to  show 
the  rupture  and  hemorrhage  were  caused  by 
the  strain  on  the  golf  links,  and  that  the 
exertion  of  the  deceased  to  recover  his  bal- 
ance was  accidental  and  not  an  intentional 
movement. 

[3, 4]  II.  It  remains,  then,  to  Inquire 
whether  the  death  was  produced  by  that  ac- 
ddent  "independently  of  all  other  causes." 
That  the  rapture  was  the  immediate  cause 
of  the  Insured's  deat.i  there  is  no  doubt,  and 
that  the  rupture  would  not  hare  occurred  but 
for  the  existence  of  the  cancerous  tumor  is 
equally  certain. 

Under  the  Missouri  decisions.  If  the  rul- 
ings In  Missouri  should  be  applied,  there  is 
no  doubt  but  the  evidence  was  sufficient  to 
submit  that  issue  to  the  Jury.  Fetter  v. 
Fidelity  ft  Casualty  Co.,  174  Mo.  256,  loc 
cit.  267.  73  S.  W.  ,592,  61  L.  R.  A.  459,  97  Am. 
St.  Rep.  560;  Belle  v.  Protective  Associa- 
tion of  America,  155  Mo.  App.  629,  loc.  dt 
646,  136  S.  W.  497;  Young  v.  Railway  MaU 
Ass'n,  126  Mo.  App.  325,  103  8.  W.  657. 

It  was  said  in  the  Belle  Case: 

"The  fact  that  the  pbyBleal  inflimity  of  the 
victim  may  be  a  necessary  condition  to  the  re- 
sult does  net  deprive  the  injury  of  Its  distmc- 
tion  as  the  sole  producing  cause." 

Accident  Insurance,  so  far  as  the  record 
In  this  case  shows.  Is  issued  without  regnrd 
or  Inquiry  as  to  the  physical  condition  of  the 
insured,  whether  it  is  one  which  makes  him 
more  susceptible  to  a  certain  class  of  acci- 
dents than  ordinary  or  not.  An  accident  pol- 
icy is  Issued  to  a  one-legged  man  the  same 
as  to  one  who  has  two  legs,  although  he  may 
be  likely  to  receive  Injury  from  some  kinds 
of  accidents  which  a  two-l^ged  man  would 
not  so  easily  incur.  It  is  not  shown  that 
knowledge  by  the  Insurer  of  the  existence  of 
a  cancerous  liver  would  have  prevented  tbe 
issuance  of  tbe  policies,  although  that  con- 
dition necessarily  made  insured  more  sus- 
ceptible to  certain  kinds  of  accidental  In- 
jury; for  instance,  the  injury  whidi  he  ac- 
tually received.  The  accident  which  there, 
after  produced  his  death  is  exactly  what  the 
contract  insures  against,  whatever  the  con- 
dition of  the  Insured  may  have  been  whidi 
made  the  injury  possible.  Such  is  tbe  Mis- 
souri rule.  The  Missouri  rule  is  mentioned 
here  because  cited  and  disapproved  by  the 
California  courts. 

Since  the  law  of  California  must  apply  to 
the  case,  it  is  necessary  to  ascertain  Just 
what  the  common-law  rule  In  California  Is  in 
construing  contracts  Of  this  diaracter.  In 
the  case  of  Price  v.  Occidental  Life  Ins.  Co., 
introduced  in  evidence  by  the  defendant,  the 
court  said  (169  Cal.  802,  147  Pac.  1175): 

"In  order  to  recover,  tbe  plaintiff  was  boond 
to  allege  and  prove  an  injury  of  the  kind  cover- 
ed by  the  contract" 
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And  In  the  case  of  Bcxft  t.  Travelers'  Ins. 
Co.,  172  Cal.  loc.  dt  466,  156  Pac.  1030,  U  R. 
A.  1916E,  1196,  the  court  makes  the  follow- 
ing statement  as  the  approved  rule  In  that 
state:    ' 

"We  shall  not  take  the  time  to  review  in  de- 
tail  the  facts  of  the  cases  which  we  liave  cited. 
It  will  suBce  to  say,  b;  way  of  illustration,  that 
among  them  are  decisions  holding  that  death 
was  not  the  result  of  bodily  injury  sustained 
through  accidental  means  where  an  insured  who 
was  afflicted  with  tuberculosis  died  from  a  hem- 
orrhage occasioned  by  a  ruptured  artery,  the 
rupture  of  the  nrtery  being  due  to  the  act  of  the 
insured  In  standing  on  a  chair  and  reaching 
out  to  close  the  shutter  of  a  window  (Feder  v. 
Iowa  State,  etc.,  Ass'n,  107  Iowa,  638  [70  Am. 
St.  Bep.  212,  43  L.  R.  A.  683,  78  N.  W.  252]), 
or  where  the  insured,  convalescing  from  an  at- 
tack of  pneumonia,  arose,  and  in  attempting  to 
remove  his  nightshirt  made  a  more  or  less  viO' 


red  he  was  snftering  from  a  pre-existing  disease 
or  bodily  infirmity,  and  if  the  accident  would 
not  have  caused  his  death  it  he  had  not  been 
affected  with  the  disease  or  infirmity,  but  he 
died  because  the  accident  ag^avated  the  effects 
of  the  disease,  or  the  disease  aggravated  the 
effects  of  the  accident,  the  express  contract 
was  that  the  association  should  not  be  liable 
for  the  amount  of  this  insurance.  The  death 
in  such  a  case  would  not  be  the  result  of  the 
accident  alone,  but  it  would  be  caused  partly 
by  the  disease  and  partly  by  the  accident,  and 
the  contract  exempted  the  association  from  lia- 
bility therefor." 

The  Price  Case  and  the  Bock  Case  have 
been  dted  and  construed  by  later  decl8t(His 
of  the  California  Supreme  Court  In  Kell- 
ner  v.  Travelers'  Ins.  Co.,  181  Pac.  61,  loc. 
cit  62,  the  court  holds,  citing  the  Rock  and 
!  Price  Cases,  that  the  harden  Is  on  the  plain- 


lent  effort,  which  caused  the  rupture  of  a  blood  ,  tiff  to  prove  that  the  injury  and  the  death 
vessel  resulting  in  his  death  (Smouse  v.  Iowa  '  were  canscd  by  an  accident  independently  of 
State,  etc.,  Ass'n,  supra),  or  where  the  insured  j  any  disease  or  diseased  condition.  Eellner, 
died  of  appendicitis,  caused,  as  the  evidence  |  jj,g  'insured,  had  had  an  operation  for  ap- 
tended  to  show,  by  his  riang  a  bicycle  over  a  I  aicltls  and  two  subsequent  operaUons  for 
rough  road  (Appel  v.  Mtat  Lift  Ins.  Co.,  88  ,  J,^^.  „^  t^^r,^^  „„  .  ,„„  i„  >.«„  „««- 
App.  Div.  83  [83  N.  Y.  Supp.  238]),  or  where  \  •'®™*"-  ^«  *'^PP«*  <'°  "  ™«  '»  ^^  <'*<» 
the  insured  went  to  Colorado  Springs  and  as- 
cended the  stairs  of  a  hotel,  carrying  in  each 
band  a  traveling  bag,  his  death  resulting  from 
paralysis  of  the  heart  caused  by  the  high  alti- 
tude and  the  strain  of  his  exertions  (Schmld  v. 
Indiana,  etc.,  Ass'n,  42  Ind.  App.  483,  86  N.  B. 
1032)." 

In  this  connection  the  court  dtes  some 
Missouri  cases,  including  the  Belle  Case,  su- 
pra, and  distinctly,  repudiates  the  Missouri 
doctrine. 

It  may  be  said  that  the  Price  Case  and  the 
Rock  Case,  introduced  in  evidence,  turn  upon 
the  question  as  to  whether  the  death  of  in- 
sured was  through  "accidental  means"  and 
not  in  construing  the  phrase  "independently 
of  all  other  causes."  Nevertheless  the  state- 
ment quoted  from  the  Rock  Case  shows  the 
general  principle  announced  by  that  court 
as  applied  to  the  latter  proposition. 

The  court  in  the  Price  Case  cites  with  ap^ 
proval  the  case  of  National  Masonic  Ace. 
Ass'n  r.  Shryock,  73  Fed.  774,  20  C.  C.  A.  3, 
In  support  of  the  position  taken,  so  that  the 
Shryock  Case  must  be  understood  as  ex- 
pressing the  proper  rule  to  be  followed  by 
the  courts  of  California,  where  the  opinion 
says  (73  Fed.  loc.  cit.  775,  776,  20  C.  C.  A.  6): 

"The  burden  of  proof  was  upon  the  defend- 
ant in  error  to  establish  the  facts  that  William 
B.  Shryock  sustained  an  accident,  and  that  that 
accident  was  the  sole  canse  of  Ms  death,  inde- 
pendently of  all  other  causes.  If  Shryock  suf- 
fered such  an  accident,  and  his  death  was  caus- 
ed by  that  alone,  the  association  agreed  by  this 
certificate  to  pay  the  promised  indemnity.  But 
if  he  was  affected  with  a  disease  or  bodily  in- 
firmity which  caused  his  death,  the  associa- 
tion was  not  liable  under  this  certificate,  wheth- 
er he  also  suffered  an  accident  or  not.  If  he 
sustained  an  accident,  but  at  the  time  it  occur- 


and  fell,  producing  strangulated  hernia,  from 
which  he  died  in  a  short  time.  One  physician 
testified  that  the  fall  forced  a  large  part  of 
the  intestine  through  the  weak  spot  in  the 
abdominal  wall,  so  as  to  become  strangulated 
and  cause  hls'death;  another  physician  tes- 
tified that  there  must  have  been  a  hernia 
sac  existing  before  the  time  of  the  acddent; 
that  the  fall  alone  could  not  have  produced 
the  result  at  the  time.  That  issue  was  sul>- 
mitted  to  the  jury  on  that  evidence,  and  the 
jurf  found  for  the  defendant.  The  judjT- 
ment  was  affirmed. 

An  Instruction  was  asked  by  plaintiff  to 
the  effect  that — 

If  the  jury  "believed  the  fall  was  the  'sole 
and  only  direct  cause'  of  Mr.  Eellner's  death, 
they  must  find  for  the  plaintiff,  notwithstanding 
a  further  belief  that  in  previous  years  deceased 
may  have  had  a  redudble  hernia,  provided  they 
further  find  that  'said  Ernest  F.  Kellner  would 
not  have  died  at  the  time,  under  the  drcum- 
stances,  and  in  the  manner  he  did  die  had  it  not 
been  for  said  accident  and  fall.' "    Loc.  dt  &i. 

This  instruction,  the  court  held,  did  not 
properly  declare  the  law,  and  said: 

"The  last  part  of  the  offered  instruction  would 
ignore  this  part  of  the  contract  and  make  the 
criterion  of  recovery  the  shortening  by  the  ac- 
ddent of  the  life  of  a  person  assured  without 
any  reference  to  the  possible  concurrence  of 
disease  in  producing  death.  The  court  correct- 
ly instructed  the  jury  that  there  could  be  no  re- 
covery under  the  policy  for  death  caused  partly 
by  disease  and  partly  by  acddental  injury." 

The  Supreme  Court  of  California  also,  in 
the  case  of  Clarke  v.  New  Amsterdam  Casual- 
ty Co.,  179  Pac.  196,  passed  upon  this  same 
question.  In  that  case  Clarke,  the  insured, 
while  crossing  a  street  was  struck  by  an  au- 
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totnoblle  and  Incnrred  severe  cononsslon  6f 
the  brain.  He  was  later  operated  upon  for 
appendicitis  and  died  In  about  a  month. 
The  immediate  cause  of  hl9  death  was  a 
disease  of  the  heart,  acute  myocarditis. 
There  was  a  verdict  for  the  plaintiff  and 
the  Judgment  was  affirmed,  but  the  court. 
In  considering  the  law  of  the  case,  said 
<loc.  dt.  196): 

"The  court  iostructed  the  jury  that  If  disease 
plays  a  part  in  the  death  of  an  assured  person 
after  an  accident,  it  is  essential  to  recovery  that 
such  disease  was  due  to  the  accident." 

This  was  held  to  be  a  correct  instnictlon. 
And  farther  the  Jury  were  inatmcted: 

"If  you  shall  find  that  the  death  was  caused 
in  part  by  the  heart  disease,  and  that  this  heart 
disease  was  not'  in  fact  caused  by  this  accident, 
your  verdict  must  be  for  the  defendant." 

And  this  was  held  to  state  the  rule  coi^ 
rectly.  There  was  evidence  by  physldans  to 
the  effect  that  the  heart  disease  was  doe  to 
the  lowered  resistance  caused  by  the  con- 
cussion of  the  brain;  that  is,  it  was  caused 
directly  by  the  accident.  In  further  com- 
menting upon  it,  after  citing  a  federal  case 
(Maryland  Casualty  Co.  v.  Morrow,  213  Fed. 
59»,  130  C.  C.  A.  179,  52  L.  R,  A.  [N.  S.]  1213), 
the  court  said  Qoc  dt  197): 

"In  that  case  the  jurors  were  told,  in  effect, 
that  although  death  might  have  resulted  from 
two  concurring  causes — one  being  the  injury 
and  the  other  being  pre-existing  diabetes — the 
plaintiff  would  nevertheless  be  entitled  to  recov- 
er. This  was  very  properly  held  to  be  error. 
But  in  the  present  case  the  theory  of  the  plain- 
tiff, supported  by  testimony  which  the  jutors 
are  entitled  to  accept,  was  that  no  heart  dis- 
ease existed  before  the  acddent,  and  that  both 
the  appendicitis  and  the  myocarditis  were  re- 
snlts  of  the  injury  itself." 

The  court  farther  said,  on  page  198: 

"Undoubtedly,  death  from  any  independent 
cause,  whether  existing  prior  to  or  superven- 
ing at  a  time  subsequent  to  the  accident,  would 
defeat  the  claim  of  plaintiff,  but  the  instruction 
was  dealing  with  one  phase  of  the  problem, 
namely,  the  existence  or  nonexistence  of  dis- 
ease prior  to  the  acddent." 

Appellant  objects  to  a  consideration  of 
the  dedslon  in  the  Kellner  Case  and  the 
Clarke  Case,  because  they  were  not  intro- 
duced In  evidence,  and  would  have  us  re- 
verse the  judgment  and  remand  the  case  for 
trial,  so  that  the  defendant  upon  another 
trial  could  introduce  them  in  evidence  when 
the  court  would  again  have  to  direct  a  non- 


suit While  it  may  be  said  that  the  Price 
Case  and  the  Rock  Case  are  not  as  clear  as 
they  might  be  in  expressing  the  rule  sub- 
sequently stated  by  the  California  Supreme 
Court,  still  by  reference  to  the  federal  case 
dted  and  approved  the  rule  may  he  very  well 
ascertained  f  i-om  those  cases.  Ttiis  court  lias 
a  right  to  consider  the  later  decisions  of  the 
California  Supreme  Court  In  construing  the 
cases  which  were  offered  in  evidence.  — 

In  each  of  those  later  cases  the  Issues 
were  submitted  to  a  Jury  because  there  was 
a  conflict  of  evidence  as  to  whether  the  pre- 
existing disease  contributed  to  the  death  and 
whether  in  fact  there  was  a  pre-existing  dis- 
ease. In  the  present  case  there  is  no  ques- 
tion of  the  existence  of  the  malignant  tumor 
growing  on  the  liver  of  Campbell  at  the 
time  of  the  acddent  It  is  not  contended 
that  the  fatal  rupture,  without  the  existence 
of  the  tumor,  could  have  been  caused  by  a 
strain  of  the  idnd  mentioned  in  the  evidence. 
In  other  words,  it  is  undisputed  that  Camp- 
bell would  not  have  met  his  death  by  the 
hemorrhage  and  there  would  have  l>een  no 
hemorrhage  if  the  cancer  had  not  be«i  there, 
just  as  In  the  Kellner  Case  thei$  would  have 
been  no  Injury  but  for  the  existence  of  the 
hernia,  as  the  Jury  found.  The  only  differ- 
ence between  the  two  cases  is  that  the  evl- 
dMice  was  conflicting  as  to  whether  the 
hernia  existed  before  the  accident  or  was 
produced  by  it  In  the  Kellner  Case ;  whereav. 
In  this  case,  it  is  undisputed  that  the  can- 
cer existed  before  the  acddent  If  it  liad 
been  conceded  in  the  Kellner  Case  that  there 
was  hernia  and  a  protruding  intestine  at 
the  time  he  stumbled  upon  the  carpet  al- 
though death  was  Immediately  produced  by 
the  acddent  there  would  have  been  nothing 
to  submit  to  the  Jury.  In  the  Clarke  Case 
the  issue  was  submitted  to  the  Jury  because 
there  was  evldaice  pro  and  con  as  to  wheth- 
er the  heart  disease  from  which  death  en- 
sned  was  caused  by  the  acddent  and  concus- 
sion of  tlie  brain  or  whether  it  existed  be- 
fore and  was  slmi^y  aggravated  by  that  acci- 
dent Under  the  California  rule  It  is  clear 
that  the  plaintiff  was  not  entitled  to  recover. 

The  Judgment  is  affirmed. 

RAILET,  C.  not  sitting. 
MOZLEY,  C  concurs. 

PER  CURIAM.  The  foregoing  opInioB  tty 
WHITE,  C,  is  adopted  as  the  opinion  of 
the  court. 

All  the  Judges  concur. 
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STATE  ex  rel.  NORTH  KANSAS  CITY  DE- 
VELOPMENT CO.  V.  ELLISON  et  aJ., 
JudgM.     (No.  2 1 57 1.) 

(Supreme  C!ourt  of  Missouri,  Division  No.  1. 
June  2,  1920.) 

1.  Appeal  and  arror  «=9302(4)— Motion  for 
new  trial  for  error  la  refuting  Inatraetlona 
bald  sufflcieat  for  review. 

A  motion  for  new  trial  on  the  ground  that 
the  court  erred  in  refusing  instructionB  re- 
quested by  defendant  is  sufficient  to  warrant 
review  of  such  refusal 

2.  Courta  «s>9l(l)— Court  af  Appeals  should 
follow  last  deterMlaation  of  Supreme  Court 
la  baao. 

The  last  determination  of  the  Supreme 
Court  in  banc  is  binding  on  the  various  Courts 
of  Appeals,  although  a  division  of  the  Supreme 
Court  ma;  have  otherwise  ruled. 

Certiorari  by  tbe  State  of  Missouri,  on  the 
relation  of  the  North  Kansas  City  Develop- 
ment Company,  to  Hon.  James  Ellison  and 
others,  Judges  of  the  Kansas  City  Conrt  ot 
Appeals,  to  review  a  Judgment  of  that  tri- 
bunal affirming  a  Judgment  for  plaintiff  (209 
S.  W.  090)  In  an  action  by  Arch  Roy  against 
the  North  Kansas  City  Development  Com- 
pany.   Record  of  Court  of  Appeals  quashed. 

Kenneth  McC.  De  WIeese,  of  Kansas  City, 
for  relator. 

Ellis,  Cook  &  Dietrich  and  Fred  W.  Lewis, 
all  of  Kansas  City,  for  Arch  Roy. 

GRAVES,  J.  Certiorari  to  the  Kansas  City 
Ckmrt  of  Appeals,  which  brings  before  us  the 
opinion  of  that  conrt  In  the  case  of  Arch  Roy 
(Plaintiff)  Respondent,  v.  North  Kansas  City 
I>evelopment  (Company  (Defendant)  Appellant, 
209  S.  W.  990.  That  case  originated  in  a  Jus- 
tice of  the  peace  court,  and  was  an  action  for 
damages  growing  out  of  tbe  fact  that  plaintiff 
was  kicked  by  a  mule  owned  by  defendants. 
For  the  purposes  of  this  case  the  details  of 
fbat  case  are  immaterial.  Suffice  it  to  say 
tbat  from  the  court  of  the  Justice  of  the  peace 
It  got  to  the  circuit  court,  and  from  there  on 
tlie  appeal  of  the  defendant  therein  to  the 
E^nsas  City  Court  of  Appeals,  where  the 
judgment  ot  the  circuit  court  was  affirmed  in 
an  opinion  filed,  which  opinion  is  now  before 
na  on  the  charge  that  It  conflicts  with  our 
rulings. 

[1,t]  At  tbe  trial  in  the  circuit  court  cer- 
tain Instructions  asked  by  defendant  were  re- 
fused, and  their  refusal  urged  as  error  in  the 
Conrt  of  Appeals.  As  to  this  assignment  of 
error,  the  Kansas  City  Court  of  Appeals  said: 

"In  addition  to  the  foregoing,  defendant  has 
complained  of  tbe  refusal  of  instructions  of- 
fered by  it.  The  motion  for  new  trial  is  not 
sufficiently  specific  to  permit  an  examination 
of  such  complaint.  It  reads  that  'the  court 
erred  in  refusing  instructions  as  requested  by 
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defendant.'  The  later  rulings  of  the  Supreme 
Court  are  that  will  not  do.  Disinfecting  & 
Mfg.  Co.  V.  Bates  Co.,  273  Mo.  300,  201  S.  W. 
92;  Wynne  v.  Wagoner  Undertaking  Co.,  274 
Mo.  593,  204  S.  W.  15." 


See  State  v.  DinkelKamp,  207  S.  W.  770, 
771. 

It  will  be  noted  that  the  cases  cited  by  the 
Kansas  City  Court  of  Appeals  are  all  (fasea 
from  Division  No.  2  of  this  court,  and  they 
are  cited  as  being  "the  later  rulings  of  tbe 
Supreme  Court."  The  question  here  involved 
was  determined  in  Wampler  v.  Railroad,  209 
Mo.  464,  190  S.  W.  908,  and  determined  ad- 
versely to  the  ruling  of  our  learned  brothers 
of  the  Court  of  Appeals.  At  fhe  time  the  In- 
stant case  was  determined  the  Wampler  Case, 
supra,  was  the  last  expression  of  the  Supreme 
CJourt,  because  It  was  a  ruling  upon  the  exact 
point  by  the  whole  court,  and  not  by  a  mere 
division  thereof..  This  is  made  clear  In  the 
case  of  State  ex  rel.  United  Rys.  Ck).  v.  Reyn- 
olds et  al.,  213  S.  W.  782.  This  is  another  ex- 
pression of  our  court  in  banc,  as  was  Wamp- 
ler's  Case.  This  ruling  was  made  the  very 
day  that  the  writ  of  certiorari  was  granted  in 
the  Instant  case.  It  forced  the  granting  of 
our  writ  The  same  question  had  been  Just  pre- 
viously determined  in  Kilpatrick  et  al.  v.  Rob- 
ert et  al.,  212  S.  W.  loc.  dt.  886.  In  that  case 
the  ruling  In  Wampler's  Case  was  specifically 
approved  and  followed  by  all  of  Division  No. 
1  of  this  court  The  question  Is  not  an  open 
question  here,  and  has  not  been  since  tbe 
Wampler  Case,  and  the  opinion  of  our  learned 
brothers  not  only  conflicts  with  Wampler's 
Case,  but  with  the  other  two  rulings  men- 
tioned supra.  The  result  is  that  the  record 
of  the  Court  of  Appeals  should  be  quashed; 
and  It  is  so  ordered. 

All  concur,  except  WOODSON,  J.,  absent 


SEDBERRY  v.  6WYNN.    (No.  21709.) 

(Supreme  Conrt  of  Missouri,  Division  No.  1. 
June  2,  1920.) 

1.  Appeal  and  error  «=»76B— Lack  of  assign- 
ment of  arror  supplied  by  points  and  author- 
Itles. 

An  appeal  from  an  order  refusing  to  vacate 
an  order  appointing  a  receiver  will  not  l>e  dis- 
missed because  the  brief  contained  no  assign- 
ment of  error,  where  the  points  and  authorities 
stated  tbe  court  was  without  jurisdiction  to  ap- 
point a  receiver. 

2.  Receivers  €=>6— Breach  of  contract  no 
ground  for  appointment  of  receiver  for  busi- 
ness. 

That  (lefendant,  who  enjoyed  a  patent  mo- 
nopoly, broke  his  contract  to  sell  plaintiff  suffi- 
cient of  the  patented  articles  to  fill  plaintiff's 
orders,  is  no  ground  for  appointing  a  receiver 
of  defendant's  manufacturing  business;  defend- 
ant alone  being  before  the  court,  and  there  be- 
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log  DO  ahowing  of  inaotreiicr  or  other  KTonnd 
which  would  render  execution  nnder  Rev.  St. 
1900.  fi  2122  and  3S81.  or  equitable  remedies 
other  than  icccncrahip,  imaTailiiis. 

Appeal  from  St.  I>otiis  Circuit  Court;  Vic- 
tor H.  FalkeDhaioer.  Judge. 

AcHoo  bj  Herrejr  H.  Sedberry  against 
WiliiAm  Gwjnn.  From  an  order  refusing  to 
vacate  a  previocs  onler  appointing  a  receiv- 
er to  take  charge  of  his  basin<^ss,  defendant 
ar{)«als.    Reversed,  with  directions. 

J.  D.  Jnhnson.  of  St.  Loais,  for  appellant. 
D'Arcy  ft  Xeon  and  Rippey  ft  Klngsland, 
an  of  St.  Iioais.  for  respondent. 

GRAVES,  J.  This  IB  an  appeal  from  an 
order  of  the  drcnlt  court  of  the  city  of  St. 
I.onts.  refnsing  to  vacate  a  previous  order 
appointing  a  receiver  to  take  charge  of  de- 
fendant's business.  The  pertinent  facts  are 
ftw.  March  15,  1918,  the  plaintiff  filed  a 
petition  in  said  drcnlt  court,  in  which  he 
prayed: 

"Wherefore,  plaintiff  pra.vs  Judgment  that  de- 
fendant may  be  decreed  to  deliver  to  plaintiff 
all  apparatus,  appliances,  and  parts  that  may 
be  ordered  by  plaintiff  under  said  contract,  and 
to  otherwise  fully  comply  with  and  carry  out 
the  terms  of  said  contract;  that  the  defendant 
be  enjoined  from  selling  any  of  said  apparatus, 
appliances,  or  parts  thereof  to  any  person  or 
persons  other  than  plaintiff,  or  from  disposing 
of  said  inventions  and  patents  to  any  third 
party,  or  from  otherwise  placing  it  beyond  his 
power  to  comply  with  his  contract  with  plain- 
tiff; that  defendant  be  enjoined  from  enticing 
away  or  interfering  with  or  employing  plain- 
110*8  salesmen  or  in  any  other  way  interfering 
with  or  injuring  plaintiiTs  business;  that  de- 
fendant be  ordered  to  account  to  plaintiff,  as 
provided  in  said  contract,  for  all  sums  to  which 
plaintiff  is  entitled  on  sales  of  said  goods  made 
by  defendant  as  above  set  forth  and  for  all  oth- 
er sums  of  money  which  may  be  due  to  plain- 
tiff under  said  contract  and  for  all  moneys  due 
to  plaintiff  which  defendant  has  collected;  that 
plaintiff  may  recover  his  costs  herein,  and  for 
such  other  and  further  relief  as  to  this  honor- 
able court  may  seem  proper." 

Ity  the  petition  it  was  charged  that  the  de- 
fondant  was  the  owner  of  certain  letters  pat- 
out  from  the  United  States  government  to  use 
ntid  vend  certain  vulcanizers,  known  as  the 
"<lwynn-Bacon  vulcanizers";  that  plaintiff 
liud  a  written  contract  as  to  the  sale  of  the 
Niiine  with  defendant,  who  was  manufactur- 
liiK  lliein;  that  defendant  had  declared  that 
Mild  contract  was  void,  and  was  threatening 
Im  (m.'II  bis  business,  Including  his  patent,  to 
ntioiticr,  so  that  plaintiff  could  not  get  from 
liltii  the  vulcanizers  to  carry  on  his  (plain- 
iIIT'm;  huKlness  in  the  sale  thereof;  that  prior 
m  d^'fundant's  cancellation  or  ignoring  of 
iiu<'l<  'contract  plaintiff  had  orders  for  goods 
YfMi'b  could  not  be  filled  by  him,  but  were 
l^tliir  Ailed  by  defendant  with  plaintiff's 
mt  the  conduct  of  defendant 


,  was  destroying  plaintiff's  bnsbieaB,  wtaidi 
was  dependent  upon  Iiia  eootract  with  de- 
fendant 

The  answer  admitted  tiat  defendant  was 
doing  business  under  the  name  of  "Gwynn- 
Bacon  Vulcanlzer  Company."  which  was  a*- 
eompanied  by  speciflc  deniala  of  ttimnj  OAttt 
cliarged  in  the  petition.  Xbe  aaswer  admit- 
ted tlw  execution  of  tbe  contract  pleaded  by 
plaintiff,  but  averred  that  certain  prorisiaas 
ttierein  rendered  said  oontract  void  as  one  in 
restraint  of  trade: 

Motion  was  made  to  strike  oat  portioBS  of 
the  answer,  which  was  sustained,  which  is 
duly  presCTTOd  In  a  term  bill  of  exoeptioBS. 
Reply  was  a  general  deniaL  Sndi  is  a  very 
general  ontUne  of  the  case  made  by  tlie 
pleadings. 

On  May  19,  1919,  a  trial  of  tbe  iasnes  un- 
der the  pleadings  was  had,  and  tlie  conit  en- 
tered the  following  decree: 

*Vow  on  tliiB  day  come  die  plaiatiff  and  the 
defendant,  and  this  canse  being  called  for  bear- 
ing upon  tbe  issues  raised  under  the  pleadings 
herein  as  to  the  right  of  plaintiff  to  an  injonc- 
tion  against,  and  an  accoonting  by,  defend- 
ant, and  the  evidence  of  both  plaintiff  and  de- 
fendant upon  said  issues  having  been  intro- 
duced and  heard  by  the  court,  and  arguments 
and  briefs  of  counsel  for  plaintiff  and  defendant 
upon  said  issues  having  been  heard  and  coaad- 
ered  by  the  court,  and  said  issaes  having  been 
fully  submitted  to  the  court  for  adjudication, 
the  court  thereupon  finds  said  issues  in  favor 
of  the  plaintiff  and  against  the  defendant. 

"The  court  further  finds  the  facts  to  be  as 
follows: 

"(1)  That  plaintiff  and  defendant  are  resi- 
dents and  dtizens  of  the  city  of  St.  Leeds, 
state  of  Missouri,  and  that  defendant,  William 
Gwynn,  has  been  since  on  and  before  the  fifisg 
of  the  petition  herein  doing  business  in  said 
city  and  state  under  the  name  and  style  of 
Gwynn-Bacon  Vulcaniier  Company. 

"(2)  That  at  all  times  mentioned  in  the  sec- 
ond am'ended  petition  herein  said  detendant 
was  and  is  the  owner  of  a  certain  invention 
relative  to  pressure-dosed  electric  switches 
covered  by  letters  patent  of  the  United  States 
No.  1,015,225,  dated  January  16,  1912,  by  vir- 
tue of  which  defendant  enjoys  the  exdudrr 
right  tp  make,  use,  and  vend  appliances  or  ap- 
paratus embodying  said  invention.  That  said 
invention  was  and  is  an  essential  featnre  of 
commerdal  appliances  known  as  "Gwyim-Bacon 
vulcanizers,'  and  that  said  vulcanizers  cannot 
be  made,  used,  or  sold  without  the  license  or 
consent  of  said  defendant  and  cannot  be  pro- 
cured upon  the  open  market,  by  reason  of  the 
monopoly  enjoyed  by  the  defendant  by  virtue 
of  the  ownership  by  defendant  of  said  inven- 
tion and  letters  patent. 

"(3)  That  on  November  1,  1916,  the  defend- 
ant, being  the  owner  of  the  exclusive  right  to 
make,  use,  and  vend  vulcanizers  of  the  type  re- 
ferred to,  as  aforesaid,  entered  into  a  contract 
in  writing  with  plaintiff,  for  a  good  and  soffl- 
dent  consideration,  which  contract  was  and  is 
a  lawful,  valid,  and  subsisting  contract  as  to 
all  the  terms  and  conditions  thereof  between 
plaintiff  and  defendant.  A  copy  of  said  con- 
tract is  annexed  to  the  original  petition  here&i 
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rod  marlced  ExUbit  A,  and  ia  hereby  Mferricd 
to  and  made  a  part  of  tbia  decree.  That  in 
•Ed  by  said  contract  defendant  agrees,  among 
other  things,  to  sell  to  plaintiff,  ajt  the  prices 
and  on  the  terms  specified  in ,  said  contract,  a 
sufBcient  number  and  amoaot  of  said  vulcaniz- 
ers,  repair  part6,  and  appliances  therefor,  men- 
tioned in  «aid  contract,  to  fill  all  orders  therefor 
B«nt  by  plaintiff  to  defendant. 

"(4)  That  said  ooatract  fnrtber  provides 
that  apan  receipt  of  on  order  for  any  of.  the 
goods  covered  by  said  contract  the  defendant 
would  promptly  execute  tha  same  by  supplying 
the  required  goods,  either  direct  to  the  pur- 
chaser or  to  plaintiff,  as  the  latter  might  direct. 
That  &aid  goods  should  be  boxed  in  first-class 
condition  by  the  defendant  and  should  be  free 
from  defects, .  thoroughly  teeted  before  leaving 
the  factory,  and  should  be  guaranteed  (in  Ut« 
case  of  vulcanizers)  by  the  defendant  far  one 
year  from  dat$  of  purchase.  That  all  goods 
should  be  delivered  by  the  defendant  to  the 
transportation  company  in  St..  Louis*  at  the  ex- 
pense of  the  defendant;  also  that  the  plaintiff 
in  billing  sold  goods  to  the  constinier  might  bill 
them  under  his  own  name  or  under  the  name 
»f  any  partnership  or  corporation  he  might  or- 
gmmtt,  and  that  he  sbaU  bsve  the  exclusive 
right  to  use,  in  oonnection  with  sadd  bilKng; 
the  name  Gwynn-Bacon  vulcamser,  or  of  any 
of  the  other  Gwynn-Bacon  product^  covered  by 
said  agreement;  also  that  the  defendant  shoald 
promptly  forward  to  the  plaintiff  an  invoice  of 
all  go'^s  shipped,  whether  shipped  to  the  plain- 
tiff direct  or  to  the  consumer  direct. 

"(5)  That  said  contract  further  provides  that 
an  goods  shipped  by  the  defendant,  either  to 
the  customer  or  to  the  plaintiff,  during  any  one 
calendar  month,  are  to  be  paid  for  by  the  plain- 
tiff on  the  20th  of  the  succeeding  month.  That 
failure  of  the  plaintiff  to  pay  the  defendant  for 
any  goods  within  16  days  after  the  20th  of  the 
month  following  date  of  shipment  should  en- 
title the  defendant  to  cancel  said  contract;  pro- 
vided that  the  defendant  should  give  the  plain- 
tiff written  notice  of  said  cancellation  and  the 
cause  thereof  within  7  days  after  the  expira- 
tion of  said  IS-day  period. 

"(6)  That  snid  contract  further  provides  that 
the  defendant  shall  not  during  the  life  of  said 
contract  sell,  or  allow  any  third  'party  to  sell, 
any  of  the  goods  oovered  by  said  contract  to 
any  party  or  parties  other  than  the  plaintiff, 
land'  stipnfctes  that  it  is  the  intention  of  said 
agreement 'that  all  sales  to  dustomers  of  the 
goods  of.  the  defractent  are  to  be  made  by^tbe 
plaintiff,  whether  the  orden.for  said  goods- ace 
secured  by  the  plaintiff  himself,  or  tjbrough 
agents,  or  by  advertising,  or  whether  said  or- 
ders come  to  the  defendant,  cither  through  bis 
fiffortS  or  the  efforts  of  others,  or  come  through 
the  mails  or  otherwise  without  solicitation,  and 
that  defendant  shall  promptly  trnnsmit  to  the 
ptalntift  an  orders  for  said  goods  which  may 
comci  t»  him  during  the  life  of  said  agreement 
(or  such '  action  thereoq  as  the  plaintiff  may 
elect  ty  take. 

"(7)  That  said  contract  further  provided 
that  the  plaintiff  shall  purchase  from  the  de- 
fendant, at  the  prices  atid  on  the  terms  speci- 
fied in  said  contract,  during  each  year  of  the 
life  of  sold  contract,  at  least  a  minimum  quan- 
tity o<  said  goods  snffioiont  to  make  up  a  total 
«{ 19,000  of  gross  sales  ot  aaid  s««dl  to  the  ciia- 
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tomers  of  plaintiff  during  such  ydtr  at  the 
prices  named -in  said  contract. 

"(S)  That  said  contract  farther  provides  that 
the  same,  should  continue  in  force  for  one  year 
from  its  said  date,  and  that  it  during  the  first 
year  of  said  contract  the  amount  of  gross  sales 
made  by  plaintiff  should  be  not  less  than  $10,- 
000,  then  said  contract  should  be  continued 
during  each  of  the  next  succeeding  four  years; 
provided  that  during  each  of  aaid  four  years  the 
groaa  auMunt  of  sales  made  by  plaintiff  to  cns- 
iomer  should  not  be  leis  than  a«  follows: 

Gross  sales  second  year    $I6,000.<X) 

Grou  sales  tbird  ypar    W.OOO.OO 

Orow  sales  fourth  year    20,000.00 

Oross  sales  fifth  y^ar 40,000.00 

"That  said  contract  further  provides  that  aft- 
er the'  expiration  of  five  years  trom  its  saia 
date '  it  shall  continue  to  remain '  in  force  from 
year  to  year  so  long  as  the  gross  sales  by 
plaintiff  to  customers  during  each  year  shall 
be  not  less  than  $40,000. 

"(0)  That  said  contract  further  provides 
that  either  party  shall  have  the  right,  at  any 
reasonaWe  time,  to  inspect  and  copy  the  books, 
papers,  and  records  of  the  other,  whenever 
such  inspection  is  reasonably  necessary  or 
proper  to  effectuate  the  ol^ecta  of  said  eon- 
tract 

"(10)  That  aaid  contract  further  provides 
that  It-  shall  be  binding  upon  the  heirs,  repre- 
sentatives, and  assigns  of  both  plaintiff  and  de- 
fendant. 

"(11)  That  immediately  upon  ue  making  of 
said  contract  both  plaintiff'  and  defendant  en- 
tered upon  the  performance  thereof,  and  have 
so  eoatinned  untfl  on  or  about  the  11th  day  of 
March,  1918,  as  hereinafter  stated. 

"(12)  That  plaintiff  hivested  considerable 
sums  of  bis  own  money  in  the  development  ot 
said  business  and  has  advertised  said  apparatus, 
and  has  established  a  valuable  custom  and  good 
will  for  said  goods. 

"<18>  That  the  gross  sales  made  by  ptaintiS 
of  goods  covered  by  said  "Contract,  during  .the 
first  year  of  the  life  thereof,  amounted  to  over 
$40,000.  That  plaintiff  has  in  that  and  in  all 
other  respects  fully  complied  with  all  the  terms, 
conditions,  and  agreements  in  said  contract  con- 
tained and  by  him  to  be  performed,  and  still 
Stands  ready  and  willing  to  comply  with  and 
to  carry  oat  the  termn  of  said  contract. 

"(14)  That  on  or  about  the  11th  day  of 
March,  1918,  plaintiff  received  from  defendant 
a  notice  in  writing,  whereby  defendant  wrong- 
fully and  unlawfully  and  witl)out  just  cause  or 
excuse  notified  plaintiff  thkt  he  (the  defendant) 
refused  to  comply  further  with  the  terms  of 
said  contract  and  that  he  considered  said  con- 
tract terminated. 

"(15)  That  defendant  did  wrongfully  and  un- 
lawfully and  without  Just  cause  or  excuse  re- 
fuse, on  scid  11th  day  of  March,  1018,  and  still 
refuses,  to  deliver  to  plaintiff  the  apparatus  and 
appliances  which  defendant  contracted  to  deliv- 
er under  ooid  contract,  and  refiiaed  and  still 
refuses  to. comply  with  or  ia.any  manner  to  be 
bound  by  the  term*  of  said  contract,  although 
defendant  is  fully  able  to  perform  and  carry 
out  said  contract. 

"(16)  That  defendant,  prior  to  and  since  re- 
fusing BO  to  deliver  the  apparatus  called  fot 
by  said  contract  to  plaintiff,  in  violation  of  said 
contract,  has  secretly  employed  plaintiff's  sales- 
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men  and  has  been  and  is  now,  in  violation  of 
said  contract,  selling  appliances  coTered  by 
■aid  contract  direct  to  plaintiff's  castomers  and 
others,  without  transmitting  said  orders  to 
plaintiff  or  accounting  to  plaintiff  therefor, 
thereby  secnring  for  himself  and  for  his  own 
profit  the  result  and  fruits  of  plaintiff's  expen- 
diture of  money  and  labor,  which  plaintiff  was 
induced  to  expend  by  reason  of  said  contract 
with  defendant.  That  defendant  is  appropriat- 
ing to  himself  and  destroying  plaintiff's  busi- 
ness. That  defendant  has  collected  large  sums 
of  money  on  sales  made  by  him  of  said  articles 
to  the  customer  direct,  to  which  sums  plaintiff 
is  entitled,  and  that  defendant  now  has  on  hand 
a  large  number  of  unfilled  orders  for  said  ar- 
ticles, for  all  of  which  defendant  has  failed  and 
refused  and  still  fails  and  refuses  to  account  to 
plaintiff,  but,  on  the  contrary,  has  notified 
plaintiff  as  aforesaid  that  defendant  will  no 
longer  be  bound  by  the  terms  of  said  contract. 

"(17)  That  plaintiff  is  wholly  unable  to  ob- 
tain any  of  the  apparatus,  appliances,  or  parts 
coTered  by  said  contract  from  any  other  source 
except  from  defendant  by  reason  of  the  exclu- 
sive monopoly  enjoyed  by  the  defendant  to 
make,  use,  or  Tend  said  apparatus,  appliances, 
and  parts. 

"(IS)  That  by  reason  of  pUintiff's  inalHlity 
to  obtain  said  apparatus  or  appliances  from 
■aid  defendant,  and  by  reason  of  the  other  un- 
lawful and  wrongful  acts  of  defendant  as  above 
set  out,  plaintiff  has  suffered  great  and  irrep- 
arable damages  and  injury  and  will  continue  to 
suffer  great  and  irreparable  injury  and  damage, 
but  the  exact  amount  of  which  it  is  impossible 
to  state,  until  an  accounting  be  had  between 
plaintiff  and  defendant.  That  plaintiff  has  no 
adequate  remedy  at  law.  That  the  ascertain- 
ment of  said  damage  to  plaintiff  requires  a  com- 
plicated accounting. 

"Wherefore,  it  is  ordered,  adjudged,  and  de- 
creed  by  the  court  as  follows: 

"(IS)  That  the  plaintiff  herein  be  and  he  is 
hereby  granted  the  relief  prayed  for  in  his  sec- 
ond amended  petition  herein;    and 

"(20)  That  the  defendant  herein  be  and  ia 
enjoined  and  ordered  to  sell  and  deliver  to 
plaintiff  and  to  all  parties  claiming  by,  through, 
or  under  him,  in  accordance  with  the  terms  of 
said  contract  of  November  1,  1916,  all  appa- 
ratus, appliances,  and  parts  wlucn  he  is  called 
upon  to  sell  and  deliver  to  plaintiff  under  the 
terms  of  said  contract,  and  to  forthwith  fully 
and  completely  comply  with  and  carry  out  all 
the  other  terms  and  conditions  of  said  con- 
tract;   and 

"(21)  'Fbat  the  defendant  herein,  his  agents, 
servants,  or  any  one  acting  through  or  under 
him,  either  directly  or  indirectly,  be  and  they 
are  hereby  enjoined  and  prohibited  from  selling 
any  apparatus,  appliances,  or  parts  covered  by 
said  contract,  or  any  of  defendant's  rights  in 
the  inventions  and  patent  covering  said  appa* 
I'fitus,  appliances,  or  parts,  to  any  person  or 
persons  other  than  plaintiff,  and  from  doing  any 
art  or  acts  placing  it  beyond  defendant's  power 
to  comply  vdth  the  said  contract,  and  from  in 
any  way  interfering  yrith  or  injuring  plaintiff's 
business  carried  on  in  accordance  with  the 
terms  of  said  contract;   and 

"(22)  That  this  cause  be  referred  to  Oeo.  F. 
Haid,  BSsq.,  as  referee,  for  an  accounting  be- 
tween plaintiff  and  defendant,  and  to  hear,  de- 
termine, and  report  bis  findings  upon  all  ia- 


snes  of  law  and  fact  connected  with  aid  u- 
counting,  indnding  in  his  report  a  statcmat  o( 
all  sales  made  by  defendant  subsequent  to 
March  10,  1918,  of  any  of  the  apparatus,  tp- 
pliances,  or  parts  covered  or  contemplated  br 
said  contract  of  November  1,  1916,  and  of  iB 
transactions  and  business  of  the  defendant  inV 
sequent  to  March  10,  1918,  relating  to  or  con- 
nected with  any  of  said  apparatus,  appliincn, 
or  parts  covered  by  said  contract,  and  slwwiif 
also  all  amoonta  to  wliich  plaintiff  may  be  es- 
titled  by  reason  of  the  violation  by  defendut 
of  plaintiff's  rights  under  said  contract 

"The  court  retains  jurisdiction  of  tliis  aue 
pending  final  judgment  herein  to  be  entered  nib- 
sequent  to  the  filing  of  the  referee's  report" 

Thereafter,  <m  Jane  26,  1917,  the  pUinUI 
filed  Ills  motion  for  the  appointment  of  a  re- 
ceiver for  defendant's  business  and  on  Joae 
28tta  follovrlng  the  same  was  sostaloed  ij 
the  following  order: 

"Now  at  this  date,  the  above-named  cu« 
coming  on  for  bearing  on  the  applicatios  «( 
the  plaintiff,  duly  verified,  for  an  order  for 
the  appointment  of  a  receiver  herein,  come  the 
above-named  parties,  plaintiff  and  defendint, 
by  their  attorneys  of  record,  and  the  eTidence 
of  plaintiff  and  defendant  having  been  intro- 
duced, and  the  arguments  of  counsfl  heard  bj 
the  court,  and  the  court,  being  fully  adviied  ii 
the  premises,  does  find  that  the  facts  stated 
in  said  application  of  plaintiff  for  the  appoint- 
ment of  a  receiver  are  true. 

"Wherefore,  it  ia  by  the  court  ordered,  ad- 
judged, and  decreed  that  said  application  ot 
plaintiff  for  an  appointment  of  a  receiver  be  ud 
is  hereby  sustained,  and  the  court  appoints 
Edward  E.  Rudolph,  of  the  city  of  St  Lonii. 
as  receiver  in  the  above-entitled  cause,  to  ttke 
charge  of  the  assets  and  to  operate  the  business 
of  the  defendant,  for  the  manufacture,  stie, 
and  disposal  of  the  vnlcanisers,  repair  parti, 
and  materials,  covered  and  contemplated  br  tlM 
contract  of  November  1,  1916,  between  plsii- 
tiff  and  defendant,  and  to  carry  oiit  and  per- 
form the  decree  of  the  court  entered  in  tbis 
cause  on  May  19, 1919,  and  subject  to  soeh  for- 
ther  orders  as  the  court  may  hereinafter  enter 
in  this  cause.  Said  receiver  shall  take  charp 
immediately  upon  filing  bond  approved  by  the 
court  in  the  sum  of  $5,000." 

June  SOth  defendant  filed  his  motion  to 
vacate  such  order  appointing  a  reoeiyer, 
wliich  motion  was  overruled  by  the  trial 
conrt,  and  it  is  this  order  overmling  the  mo- 
tion to  vacate  the  order  appointing  a  recov- 
er which  is  now  here  for  review.  l»e  canst 
was  advanced  as  required  by  statute,  ud 
hence  this  early  hearing  thereof.  Further 
details  may  well  be  left  to  the  opinion. 

I.  We  have  a  peculiar  sltoatliHi  in  this  ok. 
It  will  be  noted  that  the  judgment  upon  tbe 
merits  of  the  case  Is  not  hera  Tbe  only 
thing  here  is  the  legal  propriety  of  the  ap- 
pointment of  a  receiver  for  defendant's  busi- 
ness. The  pleadings  and  judgment  (whetbei 
such  judgment  be  either  final  or  merely  inte^ 
locutory)  may  be,  and  we  think  are,  compe- 
tent upon  the  Issues  here  involved,  but  the 
facts  which  superinduced  such  judgment  an- 
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der  snch  pleadings  are  not  here  for  review. 
It  win  be  time  enough  to  consider  them  when 
the  case  npon  the  merits  reaches  us.  We 
have  set  out  the  findings  of  facts  In  the  case 
upon  the  merits,  hut  with  the  sole  view  of  en- 
abling as  to  determine  the  question  of  the 
proprlet7  of  the  conrt  In  the  appointment  of 
the  receiver,  and  for  the  further  reason  that 
Buch  findings  of  facts  are  incorporated  in  and 
made  a  part  of  the  interlocutory  decree  here- 
in. We  say  interlocutory  decree,  because  the 
conrt  has  apiwlnted  a  referee,  with  full  pow- 
er to  hear  and  report  upon  certain  matters 
before  final  Judgment  could  be  entered.  But 
to  our  mind  It  Is  really  Immaterial  whether 
the  Judgment  entered  (quoted  supra)  be  called 
an  Interlocutory  or  a  final  Judgment.  The 
sole  purpose  of  it,  and  of  the  pleadings  In  this 
case,  is  to  enable  us  to  properly  pass  upon  tbe 
propriety  (legal)  of  a  receivership  in  this  case. 
[1]  The  foregoing  is  suggested  because  It  is 
urged  that  the  appeal  should  be  dismissed  be- 
cause the  appellant  has  failed  to  .comply  with 
our  rule  as  to  assignments  of  error.  In  this 
case  there  could  be  but  one  assignment  of  er- 
ror, and  that  Is  that  the  court  erred  in  refus- 
ing to  sustain  the  appellant's  motion  to  set 
aside  its  order  appointing  a  receiver  for  ap- 
pellant's business.  There  is  no  formal  as- 
signment of  error  contained  in  appellant's 
brief.  It  goes  from  a  statement  of  the  case 
to  "Points  and  Authorities,"  and  then  under 
head  of  "Brief  of  the  Argument"  is  the  print- 
ed argument  In  other  words  the  brief  con- 
tains (1)  statement  of  case,  (2)  points  and  au- 
thorities, and  (3)  arguments.  But  under  the 
bead  of  "Points  and  Authorities"  we  have 
these  two  (with  others)  specific  statements: 

"(2)  The  lower  court  had  no  power  to  ap- 
point a  receiver,  as  it  did  in  this  instance,  for 
the  purpose  of  executing  the  interlocutory  de- 
cree for  specific  performance  of  the  contract 
in  suit    See,"  etc. 

"(3)  The  lower  court  had  no  Jarisdiction  over 

appellaot'i  property  and  business  empowering 

it  to  legally  appoint  a  receiver  to  take  posees- 

"aion  and  operate  the  same  as  provided  in  said 

order.    See,"  etc. 

TTnder  each  of  the  above  are  cited  cases  to 
wlilch  we  are  referred. .  Whilst  It  Is  better  for 
counsel  to  make  formal  assignments  of  error, 
•we  have  continuously  ruled  that  where  the 
"Points  and  Authorities,"  as  here,  charged 
specific  error  to  the  trial  court,  that  such 
would  be  considered  as  a  compliance  with  our 
role.  With  this  ruling  (and  our  cases  are 
numerons  and  well  known)  we  are  satisfied. 
fThis  contention  of  respondent  is  therefore 
overruled.  Collier  v.  Lead  Co.,  208  Mo.  loc. 
cit.  258,  259, 106  S.  W.  971;  Wallace  v.  Llbby, 
231  Mo.  loc.  cIt.  344, 132  S.  W.  685;  Mugan  v. 
■Wheeler,  241  Mo.  loc.  dt.  379,  145  S.  W.  462. 
These  cases  cover  both  Divisions  of  this  court. 
Of  late  our  Brothers  in  Division  No.  2,  have 
been  a  little  more  rigid  in  the  enforcement 
of  ml»  IS  (198  S.  W.  Ti).    Vohldick  v.  Yahl 
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dick,  264  Mo.  630,  176  S.  W.  199;  Frick  T. 
Insurance  Co.,  213  S.  W.  854. 

But  neither  of  those  cases,  in  our  Judgment, 
go  to  the  extent  respondents  would  have  us  go 
in  this  case.  When  in  this  case  the  record 
shows  that  the  court  did  appoint  a  receiver, 
and  the  brief  charges  (as  here)  that  the  court 
was  without  power  to  appoint  sudi,  the  as- 
signment of  error  is  suflBcient.  Our  rules 
should  be,  and,  tn  most  Instances,  have  been, 
liberally  construed. 

[t]  II.  As  suggested  above,  we  can  and  do 
consider  the  pleadings  and  Judgment  upon  the 
merits  in  determining  the  legal  propriety  of 
the  apiMintment  of  this  receiver.  The  plain- 
tiff sought  and  obtained  (1)  specific  perform- 
ance of  his  alleged  contract,  (2)  injunctive  re* 
lief,  and  (3)  an  order  for  an  accounting  as 
between  the  parties;  the  accounting  to  bti 
had  before  a  referee  of  the  court.  Nowhere 
in  these  pleadings  is  the  business  of  the  de- 
fendant placed  or  sought  to  be  placed  in  the 
hands  of  the  court,  custodla  legls.  The  facts 
pleaded  and  the  facts  found  show  that  defend- 
ant had  a  business  of  his  own,  separate  and 
distinct  from  that  of  the  plaintiff.  Defend- 
ant was  manufacturing  a  patented  article, 
and  plaintiff,  under  contract,  was  selling  such 
article  for  defendant.  Plaintiff's  contract 
gave  him  no  control  of  defendant's  business 
and  property.  Nor  has  the  Judgment  so  found 
or  decreed.  Defendant's  business  (as  a  busi- 
ness enterprise)  was  not  before  the  court,  nor 
in  the  charge  of  the  court.  Nor  can  It  be 
said  that  plaintiff's  business  (as  a  business  en- 
terprise) was  before  the  court,  or  in  the  hands 
of  the  court.  The  questions  before  the  court 
were  the  three  which  we  have  set  out  al)ove. 
If  the  plaintiff  has  a  valid  subsisting  Judg- 
ment, either  (1)  for  the  specific  performance 
of  a  contract,  or  (2)  for  the  stated  injunctive 
relief,  he  has  ample  legal  remedy  for  the 
enforcement  of  the  same  under  our  statutes. 
Vide  secttons  2122  and  3881,  R.  S.  1909.  If 
he  should  get  specific  Judgment  for  money 
upon  the  incoming  of  the  referee's  report,  an 
execution  would  get  full  results,  absent,  as 
here,  any  charge  of  fraud  or  of  insolvency. 

This  case  lias  a  state  of  facts  all  its  own. 
Defendant,  so  far  as  the  record  goes,  has  a 
thoroughly  solvent  business,  all  his  own.  Per- 
sonally he  may  have  made  a  contract  which 
ought  to  be  enforced.  And  personally  he  may 
liave  threatened  things  which  should  have 
been  enjoined.  Of  these  matters  our  cogni- 
zance is  limited,  in  the  determination  of  the 
one  question  before  ns. 

The  alleged  contract  (ordered  enforced) 
does  not  go  to  defendant's  business  as  a  go- 
ing, solvent  business  concern,  but  it  only  goes 
to  a  contract  as  to  the  filling  of  certain  orders 
out  of  the  manufactured  stock  of  this  busi- 
ness. The  business  enterprise  of  the  defendant 
has  never  been  seized  by  the  strong  arm  of  the 
law  and  placed  before  the  court,  save  and 
except  as  it  might  be  tlirough  this  receiver. 
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TTp  to  the  date  of  this  Judgment  tbe  busineea 
and  property  of  tbe  defendant  was  not  before 
the  court.  The  defendant  was  before  tbe 
court,  aind  its  Judgment  Is  against  defendant, 
and  not  against  his  property.  Even  tbe  spe- 
cific performance  part  of  the  Judgment  is 
personal  in  character,  and  does  not  reach  tbe 
whole  business  of  defendant,  which  the.  re- 
ceiver is  directed  to  take  charge  of  by  the 
order  before  us.  The  powers  of  a  court  of 
equity  are  very  broad  as  to  property  involved 
in  the  litigation,  and  a  receiver  therefor  may 
be  appointed  for  divers  reasons,  but  tbe  rule 
is  Just  as  clear  that  there  should  be  no  re- 
ceiver appointed  for  property  which  Is  not  in 
litigation  and  thereby  before  tbe  court  23 
B,  C.  L.  p.  13. 

The  manufacturing  business  of  this  defend- 
ant (as  a  business  and  as  his  property)  was 
not  involved  in  the  suit  out  of  which  this  re- 
ceivership grows.  So  that  for  the  two  rea- 
sons (1)  the  statutes  furnish  ample  powers 
for  the  enforcement  of  the  court's  Judgment, 
and  (2)  the  property  turned  over  to  the  re- 
ceiver by  the  order  was  not  involved  in  the 
litigation,  the  court  erred  in  not  vacating, 
upon  defendant's  motion,  the  order  appoint- 
ing the  receiver. 

We  shall  not  discuss  the  merits  of  the  case, 
even  as  they  appear  before  us  on  the  plead- 
ings and  Judgment  The  instant  Judgment  or 
order  should  be  and  is  reversed,  with  direc- 
tions to  the  circuit  court  to  vacate  Its  order 
appointing  the  receiver.  The  merits  of  the 
case  will  no  doubt  reach  us  in  due  time. 

All  concur,  except  WOODSON,  J.,  absent 


JOHN  O'BRIEN  BOILER  WORKS  CO.  V. 
THIRD  NAT.  BANK  OF  ST.  LOUIS. 

(No.  20795.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

Courts  ®s»23l(5)— Sapremo  Court  U  wlthont 
Jurisdiction  of  appeal  by  board  of  managers 
of  state  hospital,  whore  amount  Is  lets  than 
$7,500. 
Under  Const,  art.  6,  {  12,  limiting  the  juris- 
diction of  the  Supreme  Court  to  cases  where 
the  amount  ia  less  than  $7,500,  unless  a  political 
subdivision  of  the  state  or  a  state  officer  is  a 
party,  etc.,  as  well  as  Rev.  St  1909,  §  3937,  as 
amended  by  Laws  1911,  p.  190,  relating  to  Juris- 
diction of  Courts  of  Appeals,  etc.,  tbe  Supreme 
Court  is  without  jurisdiction  of  an  appeal  by 
the  board  of  managers  of  a  state  hospital  from 
a  judgment  finding  that  plaintiff  was  entitled 
to  a  cashier's  check  for  $2,800  as  against  the 
board;   for,  in  view  of  Rev.  St.  1909,  f§  1366- 
1403,  it  is  apparent  that  members  of  the  board 
are   merely  appointive   administrative   officials, 
so  jurisdiction  cannot  be  taken  on  tbe  theory 


either  that  the  state  hospital  is  a  political  sab- 
division  or  that  the  managers  are  state  officers. 

Appeal  from  St  Louis  Circidt  Court;  Wll- 
son  A.  Taylor,  Judge. 

Action  by  the  John  O'Brien  Boiler  Works 
Company  against  the  Third  National  Bank  of 
St  Louis,  which  filed  an  answer  in  tbe  nature 
of  an  Interpleader,  and  In  which  action  tbe 
Board  of  Managers  of  State  Hospital  No.  1 
at  Fulton,  Mo.,  intervened.  From  a  Judgment 
for  plaintiff,  the  Intervener  appealed  to  tbe 
St.  Louis  ciourt  of  Appeals,  and  the  cause 
was  transferred  to  the  Supreme  Court 
Cause  transferred  to  the  St  Louis  Ck>urt  of 
Appeals. 

Leahy,  Saunders  &  Berth,  of  St  Louis,  for 
appellant 

Irwin  Sc  Haley,  of  Jefferson  Oty,  tot  re- 
spondent 

WALKER,  J.  Tbe  plaintiff  brought  suit 
in  the  circuit  court  of  the  city  fit  St.  Louis 
against  the  defendant  tbe  Third  National 
Bank  of  that  city,  to  require  the  bank  to  de- 
liver to  plaintiff  a  ofthler's  check  for  $2,800 
and  for  an  injunction  to  prevent  any  other 
disposition  of  the  check  during  the  pendency 
of  this  action. 

The  board  of  managers  of  the  State  Hos- 
pital No.  1  at  Fulton  moved  that  it  be  per- 
mitted to  intervene  as  a  party  defendant  and 
to  assert  its  ownership  of  the  check.  The 
motion  was  granted.  The  bank  filed  an  an- 
swet,  disclaiming  any  ovraership  in  the  chedc, 
alleging  that  it  was  a  stakeholder  without 
pay,  and  declaring  Its  willingness  to  deposit 
the  dieck  in  tbe  registry  of  the  court  and 
abide  any  order  or  Judgment  of  same.  An  or- 
der was  made  sustaining  the  prayer  of  this 
answer,  and  the  check  was  impounded  by  the 
clerk  of  tbe  trial  court  pending  the  deter- 
mination of  the  case.  Tbe  answer  of  the 
board  of  managers  set  forth  its  claim  of 
ownership,  on  grounds  not  necessary  to  be 
stated  here,  on  account  of  our  view  as  to  the 
proper  disposition  of  this  case,  and  that  It 
was  entitled  to  a  Judgment  for  the  possession 
of  said  check.  Tbe  trial  court  so  found,  and 
an  appeal  was  granted  to  tbe  St.  Louis  Court 
of  Appeals  on  tbe  application  of  the  plaintiff. 
Upon  tbe  appeal  being  perfected,  the  latter 
court  on  tbe  17tb  of  July,  1917,  made  and 
entered  of  record  an  order  transferring  the 
case  to  this  court  for  review  and  final  deter- 
mination, on  the  ground  that  the  cause  was 
not  within  tbe  Jurisdiction  of  said  (3ourt  of 
Appeals. 

The  original  Jurisdiction  of  the  Supreme 
Court  as  defined  by  the  Constitution  (section 
12,  art  6,  Const  Mo.),  is  limited  to  cases 
where  the  amount  in  dispute,  exclusive  o{ 
coists,  exceeds  the  sum  of  $7,500  (section  8937, 
R.  S.  1909,  as  amended  by  Laws  1911,  p.  TKi, 
to  cases  involving  the  construction  of  tbe 
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Constltntlon  of  tbe  United  States  or  of  this 
state,  to  cases  where  the  validity  of  a  treaty 
or  a  statute  of,  or  authority  exercised  under, 
the  United  States  is  dr^wn  in  question,  to 
cases  Involving  the  construction  of  the*  reve- 
nue laws  of  this  state,  or  the  title  of  any 
office  under  this  state,  to  cases  involving  title 
to  real  estate,  to  cases  where  a  county  or  oth- 
er political  subdivision  of  the  state,  or  any 
Btate  officer,  is  a  party,  and  in  all  cases  of 
felony. 

This  8ectl<nt  must,  under  a  reasonable  con- 
struction of  Its  terms,  furnish  the  measure  of 
this  court's  Jurisdiction;  the  greater  portion 
of  it,  being  clearly  Inapplicable  under  the 
facts,  may  be  dismissed  from  consideration 
without  comment.  It  cannot  be  said  with 
any  d%ree  of  reason  that  a  state  hospital  is 
In  any  sense  a  political  subdivision  of  the 
state,  nor  that  its  managers  are  state  officers. 
They  are  appointive  administrative  officials, 
clothed  with  such  limited  power,  both  as  to 
its  nature  and  extent,  as  Is  defined  under  ar- 
ticle 6  of  chapter  19,  R.  S.  1909.  Moreover, 
they  did  not  seek  and  were  not  granted  leave 
to  intervene  as  individuals,  but  in  their  quasi 
corporate  capacity  as  a  board.  Thus  appear- 
ing, a  review  of  the  claim  made  Involves  no 
Jurisdiction  of  this  court 

The  sole  question  Involved  is:  Who  is  en- 
titled to  the  check?  The  Court  of  Ai^eals  Is 
clothed  with  ample  power  to  determine' 
whether  or  not  the  finding  of  the  trial  court 
In  this  regard  was  correct.  The  case  should 
therefore  be  transferred  to  that  tribunal  for 
Its  final  determination. 

It  Is  $0  ordered. 

All  concur. 


STATE  V.  THOMPSON.     (No.  21915.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Jane  4,  1920.     Rehearing  Denied 

June  26,  1920.) 

1.  Larceny  €=>64(l)— UHexplalned  posseMion 
of  recently  stolen  property  prima  facie  evi- 
dence of  guilt. 

Ttie    unexplained    possession    of    recently 
stolen  property  is  prima  fade  evidence  of  guilt. 

2.  Larceay  «=»68(i)— Evidence  held  for  Jnry. 

In  larceny  trial,  evidence  of  accused's  guilt 
Ji0ld  sufficient  to  carry  tbe  case  to  the  jury. 

3.  Criminal  taw  «=3l  159(2)— Verdict  conclusive 
OK  appoal. 

A  Jury  verdict  is  condusive  on  appeal,  when 
tiiere  is  substantial  evidence  to  support  it. 

4.  Criminal  law  (d=»784 (8)— Instruction  on  cir- 
cumstantial evidence  held  sufllclent. 

Instruction  on  the  weight  to  be  given  dr- 
ciimstantial  evidence  held  sufficient. 


5.  Criminal  law  «s»823(4)— iMtraoflons  oon- 
strued  together  held  sufficient  as  requiring 
showing  that  stealing  was  from  the  owner. 

In  trial  for  larceny  of  automobile,  instme- 
tions  were  not  erroneous,  in  that  they  did  not 
require  the  jury  to  find  that  the  automobile  was 
stolen  from  the  owner,  where  the  first  instruc- 
tion required  the  jury  to  find  that-  accused  stole 
the  automobile  "of  the  goods  and  property  of" 
the  prosecnting  witness,  naming  Iilm,  and  the 
later  instruction  required  the  Jury  to  find  be- 
yond a  reasonable  doubt  that  the  property  had 
been  stolen;  for  reiteration  of  the  requirement 
that  the  machine  should  liave  been  stolen  from 
the  prosecuting  witness  would  have  tended  to 
confuse  and  not  enlighten  the  jury. 

6.  Criminal  law  «=»76l(9)— iMtmetioa  not  er- 
ror as  assuming  stealing. 

In  trial  for  stealing  an  automobile,  an  in- 
struction which  twice  required  the  jury  to  find 
beyond  a  reasonable  doubt  that  the  property 
had  been  stolen  was  not  open  to  the  objection 
that  it  assumed  that  the  automobile  had  been 
stolen;  there  being  no  dispute  In  the  case  con- 
cerning the  state's  claim  that  the  property  had 
been  stolen. 

7.  Criminal  law  @s»787(l)  —  Instruotion  held 
not  bad  a»  oommenting  on  aooused's  failurs 
to  testify. 

In  trial  for  automobile  stealing,  a  portion 
of  an  instruction  to  the  effect  that  the  burden 
of  satisfactorily  accounting  for  his  possession 
of  recently  stolen  property  was  upon  accused 
was  not  objectionable  as  a  comment  upon  Ins 
failure  to  testify  upon  the  point,  where  accused 
did,  in  fact,  testify  at  length  upon  the  question 
of  bow  he  obtained  possession  of  the  stolen 
automobUe. 

8.  Criminal  law  <&=>829 (I)— Instructions  need 
not  be  duplicated. 

There  was  no  error  in  refusing  instructions 
in  a  larceny  case,  where  they  all  related  to 
questions  upon  which  proper  instructions  had 
already  been  given;  for  duplication  of  instruc- 
tions is  not  required. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  E.  E.  Porterfleld,  Judge. 

Don  Thompson  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    Affirmed. 

The  defendant  was  convicted  of  grand  lar- 
ceny upon  the  following  evidence: 

A  practically  new  Ford  car,  sedan  type, 
was  left  ui)on  the  street  In  the  downtown  sec- 
tion of  Kansas  City  at  about  noon.  At  about 
half  past  3  o'clock  that  afternoon  it  had  dis- 
appeared. Five  days  later  the  body  of  the 
car  was  found  at  a  storage  house  in  Kansas 
City,  where  defendant,  under  the  name  by 
which  he  was  prosecuted,  had  stored  it  on 
the  second  day  after  the  car  was  stolen.  The 
motor  number  had  been  filed  off  and  a  new 
number  had  been  substituted.  When  defend- 
ant stored  the  body  of  the  car  he  took  the 
chassis  away  with  him.  The  bolts  which  fast- 
ened the  body  to  the  chassis  had  been  cut 
when  defendant  took  the  car  to  the  storage 
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bouse.  Some  employes  helped  blm  to  lift  tbe 
body  off  of  the  chassis,  and  while  doing  so 
one  of  the  employes  raised  the  hood  in  order 
to  look  at  the  motor  number,  whereupon  de- 
fendant, with  an  oath,  demanded  to  know 
what  the  employe  was  about.  After  the  body 
of  the  car  had  been  found  the  defendant  was 
arrested  and  questioned  aa  to  what  had  be- 
come of  the  chassis.  He  stated  that  he  bad 
bought  tbe  body  only.  At  tbe  time  of  bis  ar- 
^  rest  he  was  In  possession  of  a  new  car  of  a 
different  manufacture.  This  car  he  said  be 
bad  bought  of  a  sales  agent  at  Independence, 
Mo.  Inquiry  revealed  that  defendant  had  in 
fact  taken  tbe  chassis  of  tbe  stolen  car  to 
Independence  and  had  traded  it  for  tbe  new 
car,  paying  tbe  difference  in  cash.  When  con- 
fronted with  this  evidence  defendant  said  to 
tbe  chief  of  police,  "It  looks  like  you  have  got 
It  on  me."  Both  portlbns  of  the  stolen  car 
were  identified  by  the  owner,  and  tbe  value 
was  shown  to  be  about  ^700.  This  is  the 
material  evidence,  in  chief,  for  tbe  state. 

Defendant  testified  that  be  bought  tbe  stol- 
en car  from  one  Carpenter  on  the  day  after  it 
disappeared  from  where  the  owner  bad  left 
it  on  the  street;  that  he  paid  $650,  in  cash, 
for  it;  that  the  money  was  furnished,  also 
In  cash,  by  bis  stster-ln-law ;  that  he  took  an 
unacknowledged  bill  of  sale  for  it,  which  be 
bad  on  bis  person  when  arrested;  that  when 
be  spoke  to  tbe  storage  bouse  employe,  when 
the  body  was  being  lifted  off,  be  merely  re- 
proved him  for  failing  to  assist  In  lifting  the 
body  off;  denied  the  admission  attributed  to 
him  by  tbe  chief  of  police,  and  said.  Instead, 
that  wboi  Informed  tliat  tMs  was  a  stolen 
car  he  had  said  that  it  was  "tough,"  as  be 
had  spent  $650  for  It  Carpenter  was  not 
present  at  the  trial.  Defendant's  wife  testi- 
fied that  she  was  with  defendant  when  he 
was  Introduced  to  Carpenter  on  the  day  after 
the  car  was  stolen ;  bis  sister-in-law  testified 
she  had  loaned  defendant  the  cash  In  ques- 
tion; a  saloon  keeper  testified  that  the  bill 
of  sale  was  executed  in  his  saloon  and  that 
he  saw  defendant  pay  to  a  man  who  said  his 
name  was  Carpenter  $600  in  cash,  and  an- 
other witness  testified  that  he  introduced  de- 
fendant and  Carpenter  at  the  time  and  place 
stated  by  defendant.  This  is  the  sum  of  tbe 
evidence  in  behalf  of  defendant 

In  rebuttal,  tbe  state  showed  that  defend- 
ant's reputation  for  truth  and  veracity  was 
bad.  The  Jury  fixed  defendant's  punishment 
at  two  years'  imprisonment  in  tbe  peniten- 
tiary. He  was  sentenced  accordingly,  and 
has  duly  appealed. 

John  T.  Barker,  of  Kansas  City,  for  ap- 
pellant. 

Frank  W.  McAllister,  Atty.  Gen.,  and 
George  V.  Berry,  Asst  Atty.  Gen.,  for  tbe 
State. 

WILLIAMSON,  J.  (after  stating  tbe  facts 
as  above).  It  Is  said  that  the  evidence  is  in- 
sufficient to  siqtport  the  verdict.   Error  is  as- 


signed In  the  giving  and  in  the  refusal  of 
instructions  and  in  a  failure  to  instruct  upon 
tbe  whole  law  of  the  case.  No  other  erron 
are  qjleged. 

[1-3]  I.  The  unexplained  possession  of  re- 
cently stolen  property  la  prima  facie  evidence 
of  guilt  TtilB  lias  so  long  been  tbe  settled 
law  of  this  state  that  a  citation  of  authori- 
ties Is  unnecessary.  We  have  set  oat  tbe 
facts  with  sufficient  fullness  to  show  that 
there  was  abundant  evidence  on  this  point  to 
carry  this  case  to  the  Jury.  The  verdict  of 
tbe  Jury  is,  of  course,  conclusive  on  appeal, 
when  there  is  substanttal  eviden«e  to  support 
it.  Hence  there  is  no  merit  in  the  contention 
that  tbe  verdict  is  not  supported  by  tbe  evi- 
dence. 

[4]  II.  Appellant  asserte  that  the  Instruc- 
tions failed  to  define  circumstantial  evideDce^ 
and  claims  that  that  is  fatal  error.  State  t. 
Hubbard,  228  Mo.  80,  loc.  dt  84,  122  S.  W. 
6M,  is  cited  in  support  of  this  assertion.  We 
have  read  that  opinion  very  carefully,  but 
have  been  imable  to  find  in  it  any  reference 
to  a  definition  of  circumstantial  evidence. 
What  is  there  said.  In  substance,  is  ttiat 
where  circumstantial  evidence  alone  is  relied 
upon  an  instruction  upon  the  weight  of  such 
evidence  should  be  given.  Such  an  instruc- 
tion was  given  in  this  case.  Instruction  No. 
S,  upon  that  point  was  aa  follows: 

"The  court  instmcts  the  Jury  that  the  Built 
of  the  defendant  cannot  be  presumed,  but  must 
be  proven  by  direct  or  circumstantial  evidence, 
and  the  court  instructs  the  jury  that  there  is 
no  direct  evidence  of  the  guilt  of  the  defendant 
in  this  case.  Before  you  can  convict  the  defend- 
ant on  drcnmstantial  evidence  alone,  the  facta 
and  drcnmstanceB  must  all  form  a  complete 
chain,  and  all  point  to  his  guilt,  and  must  be  ir- 
reconcilable with  any  reasonable  theory  of  hia 
innocence;  and  before  the  jury  can  convict  the 
defendant  on  circumstantial  evidence  alone  the 
circumstances  must  not  only  be  consistent  with 
hia  guilt  and  point  directly  thereto,  but  most 
be  absolutely  inconsistent  with  any  reasonable 
theory  of  bis  innocence." 

This  instruction  was  sufficient  State  t. 
Maggard,  250  Mo.  335,  loc.  cit  342.  157  S.  W. 
354;  State  v.  David,  131  Mo.  380,  loa  dt  398^ 
33  S.  W.  28. 

We  overrule  this  assignment  of  error. 

[5]  III.  Instructions  numbered  2  ^nd  4  are 
said  to  be  erroneous,  in  that  they  do  not  re- 
quire the  Jury  to  find  that  the  automobile  In 
question  was  stolen  from  tbe  owner. 

Instruction  No.  2,  in  pointed  terms,  re- 
quired tbe  Jury  to  find  that  the  ai^iellant 
"feloniously  did  steal,  take,  and  carry  away" 
the  automobile  in  question  "of  tbe  goods  and 
property  of  one  Victor  Martino,"  tbe  prooe- 
cuting  witness.  Instruction  No.  4  tvdce  re- 
quired the  Jury  to  find  beyond  a  reasonable 
doubt  that  the  property  had  been  stolen,  hot 
did  not  expressly  say  that  tbe  jury  must  find 
ttiat  it  had  been  stolen  from  the  prosecuting 
witness.   iDstmctlona  niunbered  2  and  4^  tak- 
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en  together.  In  plain  terms  reqaired  fbe  jury 
to  find  botb  that  the  property  In  question  had 
been  stolen  and  that  it  had  been  stolen  from 
the  prosecuting  witness.  The  Jury  could  not 
have  been  misled  by  a  failure  to  reiterate 
these  requirements,  nor  could  appellant  have 
been  prejudiced  thereby.  Such  reiteration 
would  tend  to  complicate  the  instructions  and 
to  confuse  rather  than  to  enlighten  the  Jury. 
Thla  criticism  is  deroid  of  merit.   . 

[I]  Instruction  No.  4  is  also  criticized,  in 
that,  as  it  is  said,  it  assumes  that  the  auto- 
mobile had  been  stolen.  This  instruction,  as 
we  have  stated,  tells  the  Jury  twice  in  jtlain 
language  that  it  must  first  be  found  beyond 
a  reasonable  doubt  that  the  automobile  bad 
been  stolen  before  the  appellant  could  be 
found  guilty.  In  the  case  of  State  ▼.  Lee^  272 
Mo.  121,  182  S.  W.  972,  loc.  cit  974,  cited  by 
appellant  in  support  of  this  contention,  the 
question  of  whether  or  not  the  property  there 
Involved  had  been  stolen  was  a  vital  issue, 
and  the  tnstructios  assumed  tbat  It  had  been 
stolen.    The  court  said: 

"In  a  case  where  there  was  no  dispute  con- 
cerning the  state's  dalm  that  the  property  in 
question  had  been  stolen,  tlus  assamption 
would,  perhaps,  not  be  considered  as  harm- 
fuL    •    •    •" 

There  was  no  such  dispute  in  this  case, 
and,  as  stated,  the  instruction  Criticized  twice 
told  the  Jury  that  it  must  find  that  fact  be- 
fore returning  a  verdict  against  appellant 
Appellant's  complaint  in  this  particular  Is  not 
well  founded. 

[7]  The  concluding  paragraph  of  this  in 
struction  Is  to  the  effect  that  the  burden  of 
satisfactorily  accounting  for  his  possession  of 
recently  stolen  property  was  upon  appellant, 
and  this  is  said  to  .be  a  comment  upon  his 
failure  to  testify  upon  this  point.  That  such 
burden  is  upon  the  accused,  under  appro- 
priate circumstances,  admits  of  no  doubt,  and 
we  do  not  think  that  he  could  prevoit  the 
Jury  from  being  so  Instructed  by  the  simple 
device  of  refusing  to  testify  on  this  Issue. 
But  in  view  of  the  fact  disclosed  by  this  rec- 
ord tbat  appellant  did  testify  at  great  length 
upon  the  question  of  how  he  obtained  losses- 
slon  of  the  stolen  property,  we  do  not  think 
tills  Instruction  can  be  condemned  upon  the 
sroond  urged. 

[t]  Various  other  alleged  errors  are  as- 
signed by  appellant,  but  after  careful  con- 
sideration we  think  them  lacking  in  substan- 
tial merit.  The  court  gave  ten  Instructions 
trhit^  fully  covered  the  applicable  law.  It 
refused  four  asked  by  appellant  The  re- 
fused Instructions  all  related  to  questions  up- 
on which  pnver  Instructions  bad  already 
been  given.  Duplication  of  instructions  is  not 
required.  We  think  that  the  appellant  was 
afforded  a  taix  trial,  and  was  awarded  very 
moderate  puniahmoit 


The  Judgment  should  be  affirmed.  It  Is  go 
ordered. 

All  concur,  exoq>t  WILLIAMS,  P.  J.,  not 
sitting. 


DAVENPORT  «t  Bx.  v.  CASEY  et  al. 
(No.  20888.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1920.) 

i.  Brokers  «=»SI  —  Broker  to  whom  owners 
eonveyad  as  trsstoe  to  sell  oould  not  parohaso 
land. 

When  broker  took  from  owners  a  deed  to 
their  proi>erty  to  enable  liim  to  transfer  it  for 
them  on  making  authorised  trade  or  sale,  he 
was  not  only  their  agent,  but  held  property  as 
trustee  for  them,  and  could  not  purchase  him- 
self nor  sell  or  trade  them  any  property  in 
which  he  was  interested  without  fully  informing 
them  and  securing  full  value. 

2.  Brokers  «=» 1 02— Exchange  of  broker's  for 
principal's  property  subject  to  rescission. 

Transaction  wherein  broker  took  deed  from 
owners  to  effect  sale  for  $2,000,  but  instead 
conveyed  to  them  without  their  consent  or 
knowledge  property  in  which  he  was  interested, 
worth  only  $1,200,  whereas  owners'  was  worth 
at  least  $1,800,  held  open  to  rescission  by  own- 
ers as  in  violation  of  broker's  duty  as  trustee. 

3.  Appeal  and  error  i8=>l74  —  Objection  that 
plaintiff  bad  parted  with  title  must  be  raised 
below. 

In  suit  by  owners  of  land  to  rescind  trans- 
action whereby  broker  to  sell  conveyed  to  them 
in  exchange  property  in  which  he  was  interest- 
ed, if  fact  that  before  bringing  suit  plaintiif 
owners  had  made  a  quitclaim  deed  of  half  of 
the  land  to  two  of  their  attorneys  was  nAiterial, 
broker  and  other  defendants  waived  it  by  not 
presenting  some  objection  on  such  account  in 
lower  court 

4.  Brokers  «» 102— Owners  entitled  to  roseind 
exchange  with  broker,  though  they  had  dls> 
posed  of  half  their  land. 

In  suit  by  owners  of  land  to  rescind  trans- 
action, whereby  their  broker  to  sell  conveyed 
to  them  in  exchange  property  in  which  he  was 
interested,  though  owners  had  made  quitclaim 
deed  conveying  to  two  of  their  attorneys  south 
half  of  property,  they  were  still  owners  of  north 
half,  and  entitled  to  relief  sought 

Appeal  from  Circuit  Court,  Stoddard 
County !   W.  S.  C.  Walker,  Judge. 

Suit  by  James  Davenport  and  Melvina 
Davenport,  his  wife,  against  F.  B.  CJasey  and 
Sarah  D.  Casey,  his  wife,  and  others.  From 
Judgment  for  plaintitTs, .  defendants  appeal. 
AtUrmed. 

Geo.  Munger,  of  Bloomfleld,  for  appellant 
F.  B.  Casey. 

Wammack  ft  Welbom  and  J.  W.  Farris,  all 
>of  Bloomfleld,  for  respondents. 


^s>For  otht     dsea  see  tame  topic  and  KBY-NUMBER  In  all  Key-Numbered  Dlseeu  and  Indocta 
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SMALL,  C.  I.  Suit  In  eqnlty  to  aet  aside 
a  deed  to  80  acres  of  land  In  said  connty. 
Xbe  sqjbstance  of  the  petition  Is:  Tbat  plain- 
tiffs, being  the  owners  of  said  real  estate, 
and  desirous  of  selling  the  same  for  $2,000 
In  cash,  employed  the  defendant  F.  E.  Casey 
as  their  agent  to  sell  the  same  for  that  price ; 
that  on  or  about  the  5th  of  Jnly,  1815,  said 
defendant  Informed  the  plaintiffs  that  he 
could  exchange  their  land  for  a  lot  In  the 
town  of  Essex  In  said  county  100  by  200  feet 
In  dimensions ;  that  plaintiff  James  Daven- 
port examined  said  real  estate  and  informed 
said  defendant  that  he  would  not  make  the 
exchange ;  whereupon  said  defendant  F.  B. 
Casey  Informed  the  plaintiffs  that  be  would 
sell  said  Essex  real  estate  for  $2,000,  and 
would  deposit  the  money  to  their  credit  in 
the  Citizens'  Bank  of  Dexter  in  said  Stod- 
dard county  in  payment  for  their  land ;  that 
on  the  28th  of  July,  1915,  said  defendant  F. 
B.  Oasey  fraudulently  represented  to  plain- 
tiffs that  in  order  to  do  so  It  was  necessary 
that  plaintiffs  should  make  a  deed  for  their 
said  80-acre  tract  to  the  said  defendant  F.  E. 
Casey ;  that  said  defendant,  in  fact,  had 
made  no  such  arrangements,  but  relying  on 
the  truth  of  such  statement,  plaintiffs  were 
induced  to  and  did  make  a  warranty  deed  to 
their  said  80-acre  tract  to  said  defendant, 
but  not  for  the  purpose  of  conveying  title  to 
him  as  owner,  but  only  for  the.  purpose  of 
enabling  him  to  complete  the  alleged  ar- 
rangements that  he  had  made  for  procuring 
$2,000  in  cash  for  the  plaintiffs  for  their 
said  land,  and  that  he  was  not  to  record  said 
deed  until  he  had  procured  said  sum  in  cash 
for  the  plaintiffs;  that  plaintiffs  were  un- 
learned and  Ignorant  in  business  transac- 
tions, ilnd  said  defendant  F.  E.  Casey  was  a 
shrewd  business  man ;  that  plaintiffs  in- 
quired of  him  whether  or  not  he  meant  In 
any  way  to  cheat  or  defraud  them,  and  he 
assured  plaintiffs  that  be  was  their  friend, 
and  would  under  no  circnmstances  do  any- 
thing to  Injure  or  defraud  them,  and  plain- 
tiffs believed  and  had  full  confidence  in  him 
when  tliey  made  and  delivered  to  him  their 
said  deed;  that  afterwards,  on  September 
23,  1915,  for  the  purpose  of  cheating  the 
plaintiffs,  and  without  their  knowledge  and 
consent,  and  in  violation  of  his  agreement, 
said  defendant  F.  E.  Casey  caused  said  deed 
to  t>e  recorded  In  the  recorder  of  deeds  of- 
fice in  said  county,  and  also  on  the  s^me  day 
said  defendant  executed  a  deed  of  trust  up- 
on said  property  to  the  defendants,  Asa  Nor- 
man and  E.  L.  Casey,  to  secure  a  note  of 
$1,200  made  to  them  by  said  defondant  F.  E. 
Oasey;  that  in  said  month  of  July,  1915, 
said  defendant  F.  E.  Casey  had  himself  ob- 
tained title  to  said  parcel  of  land  in  the 
town  of  Essex  from  one  P.  W.  Crowley,  sub- 
ject to  a  deed  of  trust  for  $2,200  in  favor  of 
said  defendants  Asa  Norman  and  E.  L.  Cas- 
ey;   that  plaintiffs  were  ignorant  that  said 


F,  E.  Casey  bad  any  Interest  fn  said  land, 
and  that  for  the  purpose  of  keying  tbem  in 
Ignorance  thereof  said  defoidant  F.  El  Ouey 
represented  that  said  land  was  owned  by 
said  Crowley,  and  that  he  would  sen  die 
same  and  obtain  $2,000  in  cash  with  wtaldh  to 
pay  the  plaintiffs  for  their  80-acre  tract  and 
thereupon  convey  their  land  to  said  Crow- 
ley; that  on  the  2l8t  of  September.  1915, 
said  F.  E.  Casey  and  wife,  without  the' 
knowledge  or  consent  of  plaintiffs,  executed 
a  warranty  deed  purporting  to  convey  said 
parcel  of  land  at  Essex  to  the  plaintiffs,  and 
caused  the  same  to  be  recorded  on  the  23d  of 
Septeml)er,  1916;  that  afterwards  said  F.  E. 
Oasey  handed  said  deed  to  the  plaintiff 
James  Davenport,  who  did  not  nnderstaiid 
the  purpose  of  said  deed,  or  tbat  defendant 
F.  Bl  Casey  had  violated  the  purpose  for 
whidi  he  had  received  the  deed  from  tlie 
plaintiffs,  and  that  said  plaintlir  James  Dav- 
enport did  not  by  receiving  said  deed  from 
said  Casey  intend  to  become  the  owner  of 
said  lot  at  Essex,  or  to  relinquish  tbe  owner- 
ship of  the  80  acres  belonging  to  the  plain- 
tiffs ;  tliat  the  plaintiffs  relinquish  all  claim 
to  said  deed  and  said  land  at  Essex,  and  de- 
posit said  deed  in  court  for  the  defraidants 
F.  B.  Casey  and  Sarah  B.  Oasey,  bis  wife. 

The  prayer  is  for  the  court  to  set  aside 
and  cancel  said  deed  of  July  28,  1915.  givai 
by  plaintiffs  tt  defendant  F.  £.  Casey,  and 
to  cancel  and  set  aside  the  deed  of  trust  giv- 
&a  by  said  defendant  F.  B.  Casey  on  tlie 
plaintiffs'  property  to  the  other  def aidants, 
and  that  the  court  render  personal  Judgment 
against  said  defendant  F.  B.  Casey  for  any 
damages  caused  by  his  act  which  cannot  Iw 
fully  compensated  by  the  cancellation  of 
said  deed,  and  for  general  relief. 

The  answer  was  a  general  denial. 

There  is  no  dispute  with  reference  to  most 
of  the  principal  facts  in  the  case.  That  the 
plaintiffs  owned  the  land  as  alleged  Is  not  de- 
nied. Tliat  defendant  F.  B.  Oasey  received 
the  deed  from  them  for*  their  land  in  the 
first  place  for  the  purpose  of  enabling  Iiim  to 
sell  it  or  trade  it  for  them  is  not  denied. 
Plaintiffs  testify  that  he  was  not  to  record 
their  deed,  and  was  not  to  trade  it  for  the 
piece  of  property. in  the  town  of  Essex  men- 
tioned in  the  petition,  unless  be  first  pro- 
cured a  purcliaser  for  said  Essex  proitnty, 
so  as  to  obtain  $2,000  in  cash  for  them  for 
their  property,  and  that,  if  he  could  not  do 
this,  their  deed  to  him  was  to  be  returned  to 
them ;  that  under  no  drcumstanoes  would 
they  take  the  Essex  property  for  their  land. 
At  the  time  plaintlfCs  made  their  deed  to 
said  Casey,  he  admits  that  be  told  Uiem  tliat 
he  had  a  deed  from  Mr.  Crowley,  tlie  owner 
of  the  Essex  property,  so  he  could  handle  it 
tor  Crowley,  and  he  wanted  their  deed  for 
the -same  purpose.  He  also  admits  tbat  he 
did  not  notify  the  plaintiffs  that  be  had  any 
interest,  directly  or  indirectly,  in  the  proper- 
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t7  of  Crowlcsy,  except  merely  to  bandle  It  for  [  Whai  tbe  contract  tcett  read  to  plaMtlfls, 
Crowley  for  the  purpose  stated  to  tbe  plain- :  Oasey  testifies,  he  asked  them  bow  It  sound- 
tiffs.    Tbe  plalntifls'  deed  to  said  defendant,  |  ed,  and  they  said,  "All  right,"  and  then  he 


was  dated  July  28,  1915.    Oowley's  deed  to 
said  defendant  V.  B.  Casey  was  dated  July 

,  1815. 

A  few  days  after  making  their  deed,  tbe 
plaintiff  Mrs.  Mdvina  Davenport  became  tm- 
easy,  and  the  plaintiff  James  Dareiqiort 
thereup<m  visited  the  defendant  F.  B.  Casey 
and  told  him  that  his  wife  wais  uneasy,  and 
he  wanted  Casey  to  go  up  to  their  borne  and 
assure  her  that  everything  was  safe.  Ac- 
cordingly said  defendant  F.  El  Oasey  went 
to  the  plaintiffs'  house,  August  8,  1915,  ac- 
companied by  Miss  Bond,  a  relative.  While 
there,  said  F.  E}.  Casey  dictated,  and  Miss 
Bond  wrote,  tbe  followliig  docnment: 

"Dexter,  Mo.,  8-3-16. 
"This  contract  entered  into  by  and  between 
James  Davenport  and  Melvina  Davenport,  par- 
ties of  tbe  first  part,  and  F.  E.  Casey,  party  of 
the  second  part,  under  the  consideration  that, 
if  F.  E.  Casey,  party  of  the  secOnd  part,  con- 
signs to  James  Davenport  and  Melvina  Daven- 
port a  certain  parcel  of  real  estate  lying  and 
being  in  the  city  of  Essex  herein  not  described 
for  twenty  hundred  or  more  dollars,  then  this 
deed  dated  7—28—1915  will. stand  the  proved; 
otherwise  these  deeds  are  null  and  void  and  will 
revert  to  tbe  parties  of  the  first  part  for  dis- 
posery. 

hi* 
"James     X     Davenport 

mark 
"Melvina  Davenport. 
"F.  E.  Casey. 
*^lsie  Vaughn  in  witness." 

Plaintiff  James  Davenport  could  neither 
read  nor  write.  His  wife  could  write  her 
name  and  could  read  a  little.  She  did  not 
attempt  to  read  the  docnment.  They  beard 
what  said  defendant  F,  B.  Casey  told  Miss 
Bond  to  write.  She  read  it  to  them,  and 
tbcy  thonght  she  read  what  he  had  dictated. 
Both  of  them,  however,  testified  that  at  and 
before  the  time  tbe  writing  was  signed  Casey 
assured  them  that,  unless  they  obtained  $2,- 
OOO  In  cash  for  their  property,  he  would  not 
put  their  deed  on  record  and  it  was  to  be  re- 
turned to  them.  This  testimony  was  object- 
ed to  by  the  defendants  as  contradicting  the 
writing,  which  objection  the  court  overruled, 
and  defendants  excepted.  Defendant  F.  E. 
Casey  denied  that  he  so  stated  at  that  time 
in  portions  of  his  testimony.  But  on  cross- 
examination  he  said: 

"Q.  That  was  the  understanding,  was  it?  A. 
Yes,  sir.  Q.  That  at  any  time  the  money  could 
be  realized  for  this  Essex  property  tiie  old 
man,  Davenport,  would  make  the  deed?  A. 
Tes,  sir.  Q.  And  that  is  what  you  understood 
about  it?  A.  Tes,  sir.  Q.  What  did  you  go 
b.ick  there  on  the  next  morning  for,  to  draw  up 
this  contract?  A.  It  was  for  their  satisfac- 
tion." 


said: 

"I  don't  want  yon  to  go  worrying  about  this 
deed,  because  until  I  pay  for  it,  it  don't  belong 
to  me." 

'  Said  defendant  Casey  made  several  at- 
tempts, after  this  contract  was  made,  to  sell 
the  Essex  property  for  $2,000.    He  says: 

"Q.  Tou  were  all  the  time  trying  to  find  a 
buyer  for  $2,000  or  make  a  deal  by  which  he 
conld  get  $2,000  for  his  property  all  this  time, 
were  you  not?    A.  Tes,  sir." 

But  nothing  came  of  these  attempts  to  sell 
the  Essex  property  to  others. 

It  appears  from  the  evidence  that  said  de- 
fendant Casey  had  en  Interest  in  this  Essex 
property.  Defaidants'  witness  Crowley,  who 
owned  the  property,  testified  that  he  made 
the  deed  for  the  property  to  Casey  and  put 
it  In  the  Dexter  Bank,  to  be  delivered  to  Cas- 
ey when  Casey  should  procure  a  credit  for 
him  of  $1,800  on  a  note  for  $2,200  which  de- 
fendants Asa  Norman  and  Ed  Ix  Casey  held 
against  him ;  that  said  defendant  F.  B.  Oas- 
ey, on  account  of  said  $1,800  credit,  deliver- 
ed to  Crowley  a  team  of  mules  worth  $200, 
which  left  $1,600  to  be  credited  on  tbe  $2,200 
note.  Orowley  did  not  remember  the  exact 
date,  but  some  time  In  the  fall  of  1915  de- 
fendant Asa  Norman  (who  was  connected 
with  the  bank)  told  him  that  his  deed  bad 
been  turned  over  to  defendant  F.  B.  Casey 
and  his  note  had  been  credited.  "Tbe  deed 
was  to  be  In  Norman's  hand  till  I  got  my 
credit,  and  then  turned  over  to  Ed  Casey  (F. 
B.  Casey).  That  was  my  instructions,  which 
was  wrote  down."  Deffflidants  Norman  and 
Ek  L.  Oasey  obtained  this  note  of  $2,200  from 
Orowley,  as  the  balance  due  on  a  farm  which 
they  had  sold  said  Crowley.  Defendant  F.  E. 
Casey  acted  as  agent  in  effecting  this  sale, 
and  the  understanding  between  them  was 
that  for  bis  services  after  they  had  received 
$1,800  ont  of  this  $2,200  note,  he  could  have 
the  balance. 

On  September  23,  1915,  vrlthout  any  notice 
or  knowledge  of  the  plaintiffs,  F.  E.  Casey 
pnt  their  deed  to  himself  on  record,  and 
made  a  deed  to  them  for  the  town  property 
in  Essex,  and  put  It  on  record.  On  the  same 
date  he  made  a  deed  of  trust  upon  the  plain- 
tiffs' property  In  favor  of  defendants  Asa 
Norman  and  B.  Ij.  Casey  to  secure  his  note 
for  $1,200,  and  delivered  it  to  them  In  pursu- 
ance of  a  previous  uhderstanding  that  they 
were  to  release  the  Essex  property  conveyed 
to  tbe  plaintiffs  by  him  from  their  $2,200 
deed  of  trust 

This  suit  was  brought  on  the  29th  of  Oc- 
tober, 1915.  Said  F.  E.  Casey  did  not  convey 
tbe  plaintiffs'  property  to  said  Crowley  vm- 
til  nearly  a  year  after  the  suit  was  brought, 
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to  wit,  September  2.  1916,  when  be  made  a 
qoitdalm  deed  to  It  This  qnitdaim  deed, 
bowever,  was  made  to  Crowley,  not  in  pur- 
suance of  any  agreement  he  had  with  said 
Casey  wltb  reference  to  the  transaction  In 
qnestlon  in  this  suit,  bat  in  pursuance  of  a 
trade  made  In  September,  1916,  In  which 
Crowley  conveyed  another  piece  of  property 
to  said  defendant  F.  B.  Okisey  for  plaintiffs' 
land.  The  arrangement  between  the  defend- 
ants F.  E.  Casey  and  Norman  and  B.  1m  Cas- 
ey by  which  he  secured  a  credit  for  Crowley 
of  $1,600  on  their  note  against  Crowley  by 
glTing  them  bis  note  for  $1,200  secured  on 
the  plaintiffs'  property  was  made  because 
tbey  "didn't  care"  if  F.  E.  Casey  did  get  the 
difference.  Shortly  after  the  deed  from  de- 
fendant F.  B.  Casey  to  the  plaintiffs  for  the 
Essex  town  property  was  recorded  he  deliy- 
ered  It  to  the  plaintiff  James  Davenport 
Said  plaintiff  says  he,  being  unable  to  read, 
did  not  linow  it  was  a  deed,  and  did  not  un- 
derstand that  it  was  given  him  In  exchange 
for  plaintiffs'  farm.  But  defendant  F.  E. 
Casey  testified,  he  told  him  it  was  for  his 
deed  for  the  Essex  property,  and  one  or  two 
otlier  witnesses  corroborate  Casey.  But 
plaintiff  James  Davenport  says  that,  if  any- 
thing of  the  kind  was  said,  he  did  not  hear 
it,  and  that  be  did  not  know  that  plaintiffs 
bad  transferred  their  farm,  and  had  become 
the  owners  of  this  town  property,  until  short- 
ly afterwards,  when  lie  went  to  pay  his  tax- 
es. He  then  learned  of  it  and  liad  the  mat- 
ter looked  up.  Thereupon  plaintiffs  institut- 
ed this  suit 

There  was  testimony  pro  and  con  as  to  the 
defendant  F.  E.  Casey's  reputation  for  truth 
and  veracity  and  honesty  and  fair  dealing. 
The  evidence  showed  that  the  town  pn^terty 
which  O&sey  transferred  to  plaintiff  was 
worth  about  $1,000  or  $1,200,  and  that  the 
plaintiffs'  farm  was  worth  $1,800  or  $2,000. 
The  evidence  further  showed  that  plaintiffs 
were  ignorant  and  confiding  people  and  like- 
ly knew  notliing  of  the  value  of  this  town 
property.  Whereas  defendant  P.  El.  Casey 
was  an  experienced  trader  in  real  estate 
and  capable  business  man.  There  is  no  evi- 
dence that  plaintiffs  bad  any  independent  ad- 
vice when  they  signed  the  ccmtract  shown  in 
evidence  or  made  the  deed.  And  plaintiff 
James  Davenport  testified  that  be  told  de- 
fendant F.  E.  Casey  that  he  would  not  take 
the  Essex  property  unless  it  could  be  first 
sold  for  $2,000  cash  and  the  cash  paid  to 
him;  while  defendant  F.  E.  Casey  testified, 
in  which  he  is  corroborated  by  one  of  his 
witnesses,  that  plaintiff  James  Davenport 
said  be  would  take  tbe  town  property  in 
trade  whether  he  could  get  the  $2,000  cash 
for  it  or  not 

Tbe  court  found  for  the  plaintiffs  and 
against  the  defendant  F.  El  Casey,  and  ren- 
dered Judgment  canceling  the  deed  from  the 
plaintiffs  to  said  defendant,  and   also  the 


deed  from  said  defendant  to  the  plaintiffs 
for  the  property  in  Elssex.  Bat  tlie  coart 
found  the  defendants,  Asa  Norman  and  K.  Li. 
Oasey  were  bona  fide  holders  without  notice 
of  the  $14200  note  and  deed  of  tmst  on  plain- 
tiffs' property  given  them  by  said  defendant 
F.  E.  Osey.  In  lieu  of  canceling  said  note; 
and  to  ctHnpensate  the  plaintiffs  on  accoont 
thereof,  the  court  r«idered  personal  Judg- 
ment for  the  amount  of  the  note  againat  flie 
defendant  F.  E.  Casey  in  favor  of  tbe  plain- 
tiffs. 

After  ansuccessfully  moving  for  a  new 
trial,  defendant  F.  E.  Casey  brought  tlie  case 
here  by  appeal. 

[1]  II.  We  b<dd  that  when  defendant  F.  E. 
Casey  took  ttom  tbe  plaintiffs  a  deed  to 
their  property  in  order  to  enable  Um  to 
transfer  it  for  them,  upon  making  a  trade  or 
sale,  which  they  might  authorize,  he  was  not 
only  their  agent,  bat  held  the  property  as 
trustee  for  tbe  plaintiffs.  He  thereby  estab- 
lished a  highly  confidential  relation  lietweai 
himself  and  the  plaintiffs,  and  could  not  pnr- 
chase  said  property  from  tbe  idaintifEs,  nor 
sell  or  trade  them  any  property  in  wUdi  be 
was  interested,  without  at  least  fully  in- 
forming the  piaintiffs  in  regard  to  his  inter- 
est and  securing -for  the  plaintiffs  the  faQ 
value  of  their  property. 

In  Meek  V.  Hurst  223  Mo.  loc.  dt  698. 122 
S.  W.  1024,  135  Am.  St  Bep.  631,  tliis  ooart 
said: 

"To  allow  one  acting  in  the  fidnciarr  relatiim 
of  agent  to  buy  from  or  to  sell  to  himself  is  a 
solecism  in  the  realm  of  law;  for  the  moral 
stamina  of  the  average  man  is  inadequate  to 
preserve  a  fine  glow  of  fidelity  to  liis  trust  and 
confidential  relation  in  snch  transaction;  and 
tbe  interdiction  is  enforced  with  a  strong  hand 
in  courts  of  justice.  Montgomery  v.  Handley, 
205  Mo.  loc  cit  148  et  seq.;  Moore  v.  Mandle- 
baum,  8  Micb.  434;  Oramley  v.  Webb.  44  Mo. 
444;  Evans  v.  Evans,  196  Mo.  loc.  cit  23." 

And  to  like  effect  are  Martin  ▼.  Baker,  135 
Mo.  loa  cit  503,  36  S.  W.  369;  Comet  v. 
Comet,  248  Mo.  loc.  cit  234,  154  S.  W.  121; 
Ryan  v.  Ryan,  174  Mo.  loa  dt  286,  73  S.  W. 
494 ;  Dingman  v.  Romine,  141  Ho.  466,  42  S. 
W.  1087;  Ciriiron  v.  Polk,  252  Mo.  loc.  dt 
278,  158  S.  W.  603;  Murdock  y.  Miluer,  84 
Mo.  loc.  cit  103;  Jones,  Ex'r,  v.  Belshe.  23S 
Mo.  loc.  dt  640, 141  S.  W.  1130;  McClure  v. 
Lewis,  72  Mo.  322;  Connecticnt  Mutual  Ins. 
Oo.  V.  Smith,  117  Mo.  loc.  dt  295,  22  Sl  W. 
623,  38  Am.  St  Rep.  656;  Witte  t.  Stonn. 
236  Mo.  loc.  dt  487,  139  S.  W.  384. 

In  Perry  on  Trusts,  voL  1,  1 196,  it  ia  laid 
down  as  elemental  law: 

"The  trustee  is  in  sudi  a  position  of  coofi- 
dence  and  influence  over  the  cestui  qvt  tnui 
that  the  contract  or  bargain  will  either  be  void 
or  be  will  be  a  constructive  trustee,  at  tlie  elec- 
tion of  the  oe*(wi  gue  trutt,  unless  tlie  trostee 
can  show  tiiat  the  Mmtract  was  entirdy  £ur 
and  advantageoos  to  the  oMtai  que  trust.  *  *  * 
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The  general  rule  ia  that  the  trustee  shall  not! 
take  beneficially  by  gift  or  purchase  from  the  J 
cettui  que  trust,  even  although  the  supposed 
trustee  and  purchaser  ia  a  mere  intermeddler, 
and  not  a  regularly  recognized  trustee.  The 
question  ia  not  -whether  there  is  fraud  in  fact. 
The  law  stamps  the  purchase  by  the  trustee  as 
fraudulent  per  le.  *  *  *  But  there  are  ex- 
ceptions- to  the  rule,  and  the  trustee  may  buy 
from  the  cettui  git«  trn»t,  provided  there  ia  a 
distinct  and  clear  contract  ascertained  after  a 
jealous  and  scrupulous  examination  of  all  the 
circumstances;  that  the  cestui  que  trust  in- 
tended the  trustee  to  buy,  and  there  is  fair  con- 
aideration  and  no  fraud,  no  concealment,  no 
advantage  taken  by  the  trustee  of  information 
acquired  by  him  in  the  character  of  trustee. 
The  trustee  must  (dear  the  transaction  of  every 
Aaiow  of  suspicion.  •  •  •  ijord  ESdon  said 
he  admitted  that  the  exception  was  a  difScnlt 
case  to  make  out.  And  it  may  be  said  generally 
that  it  ia  difficult  to  find  a  case  where  such  a 
transaction  has  been  sustained.  Any  vsitlihoU- 
ing  of  information,  or  ignorance  of  the  facts, 
or  of  his  rights  on  the  part  of  the  cettui,  or 
any  inadequacy  of  price,  will  make  such  a  pur- 
chaser a  constructive  trustee.  The  oestm  que 
trust  must  know  that  he  it  dealinff  loith  the 
trustee.  Therefore,  if  the  trustee  purchases 
through  an  agent  or  third  person,  and  the  ces- 
tui que  trust  does  not  know  the  trustee  in  the 
transaction,  the  contract  will  be  void."  (The 
italics  are  ours.) 

[2]  Tested  by  the  foregoing  rules,  the  av- 
gnlsition  of  platntifls'  property  by  defendant 
F.  B.  Casey  most  be  condemned.  It  appears 
from  the  practically  nndlspnted  evidence, 
and  we  find,  that  said  Casey  was  Interested 
In  the  Crowley  property ;  that  he  did  not  no- 
tify plaintiffs  of  such  Interest;  that  he  did, 
not  fully  Inform  them  as  to  the  value  of  the 
Crowley  property;  that  they  were  ignorant, 
confiding  people,  and  relied  altogether  on  him 
to  take  care  of  their  Interests;  that  they 
had  no  independent  advice;  and  that  the 
Orowley  pr<^erty  was  worth  much  less  than 
tlieir  property.  A  trustee  and  agent's  sale  of 
his  own  property  to  the  cestui  que  trust,  or 
principal,  or  purchase  of  their  property  by 
bim,  under  such  circumstances,  will  not  with- 
stand the  scrutiny  of  a  court  of  equity,  but 
will  be  set  aside  upon  timely  application, 
such  as  was  made  in  this  case;  It  Is  not  nec- 
essary to  pass,  therefore,  upon  any  other 
questions  raised  and  discussed  by  learned 
counsel  relating  to  the  merits  of  this  appeal. 

[3, 4]  III.  It  also  appears  In  evidence  that, 
before  bringing  this  suit,  the  plaintiffs  had 
made  a  quitclaim  deed  conveying  to  two  of 
their  attorneys  the  south  half  of  their  prop- 
erty. No  special  point  was  made,  as  shown 
by  the  record  in  the  court  below  on  this  ac- 
count, except  to  bring  out  the  fact  on  cross- 
ezamlAatlon  of  plaintiff  James  Davenport 
If  such  fact  was  material,  defendants  waived 
It  by  not  pressing  some  objection  on  account 
thereof  In  the  lower  court.     But,  however 


that  may  be,  plaintiffs  are  still  the  owners  of 
the  north  half  of  the  pr<verty  and  entitled  to 
the  relief  sought  on  account  thereof  without 
regard  to  their  having  disposed  of  the  sontb 
half  of  the  property.  There  la  no  merit  in 
appellants'  contention  In  this  regard. 

The  Judgment  of  the  learned  chancellor 
below  was  without  error,  and  It  Is  affirmed. 

BROWN  and  RAOLAND,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opldion  of 
SMALL^  O.,  Is  adopted  as  the  opinion  of  the 
court 

AU  concur,  except  WOODSON,  J,  absent 


REEVES  et  al.  v.  fiREEN.     (No.  19925.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1920.) 

1.  Appeal  and  error  «=9628(2)  —  Direotioa, 
with  payment  of  fees,  to  file  transcript  suf- 
lloient  to  prevent  dismissal. 

A  showing  by  appellant  that  he  directed 
the  clerk  of  the  circuit  court  to  file  the  tran- 
script of  judgment  in  the  appellate  court  in 
time,  and  that  he  paid  the  docket  fee  in  the 
appellate  court  and  thought  transcript  had  been 
filed,  ia  sufficient  showing  to  prevent  dismissal 
of  the  appeal  for  delay  in  filing  the  transcript. 

2.  Appeal  and  error  «=>2(V— Circuit  court  ac- 
quires no  Jurisdiction  from  a  county  court 
which  had  none. 

Where  a  cause  is  appealed  from  the  county 
court  to  the  circuit  court,  the  circuit  court  ac- 
quires no  jurisdiction  unless  the  county  court 
had  jurisdiction,  but  errors  in  county  court 
after  it  acauired  Juria^ction  do  not  aSect  the 
jurisdiction  of  the  drcmt  court 

3.  Appeal  and  error  «=>20— Sufficient  petition 
for  road  gives  county  court  Jurisdiction  over 
prooeedlnfls. 

Where  a  petition  for  a  public  road  contained 
every  necessary  averment  of  Rev.  St.  1909,  J 
10435,  and  was  accompanied  with  a  list  of  land- 
owners and  other  matters  required  by  the  sec- 
tion, and  the  notice  accorded  with  the  petition, 
county  court  acquired  jurisdiction  of  the  sub- 
ject-matter and  the  parties  sufficient  to  give 
circuit  court  jurisdiction  on  appeal  from  the 
county  court 

4.  Appeal  and  error  «=s>l088— On  appeal  from 
trial  de  novo  In  circuit  court  errors  In  coun- 
ty court  are  Immaterial. 

Where  the  county  court  bad  acquired  Jut 
risdiction  of  proceedings  to  open  a  road,  so 
that  the  circuit  court  could  obtain  jurisdiction 
thereof  by  appeal,  errors  committed  in  pro- 
ceedings by  the  county  court  are  immaterial  on 
appeal  from  the  judgment  of  the  circuit  court 
in  which  the  cause  was  tried  de  novo. 
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9.  Highways  ^=>29(S)— Omission  from  petition 
of  name  of  one  township  held  Immaterial. 
Where  a  petitioti  for  public  road  correctly 
described  ito  route,  but  stated  it  vaa  in  two 
townships,  when  in  fact  it  was  partly  alone 
the  dividing  line  between  one  of  the  named 
townships  and  an  unnamed  one,  and  the  cir- 
cuit court  correctly  found  the  route  to  be  in 
the  three  townships,  in  which  all  the  petition- 
ers resided,  the  omission  of  one  township  from 
the  petition  could  not  bare  misled  the  parties, 
and  does  not  require  reversal  of  Judgment 
>pening  the  road. 

Appeal  from  Circuit  Court,  Ripl^  County; 
3.  P.  Foard,  Judge. 

Proceedings  hy  Frank  Reeves  and  others 
against  I.  E.  Green  and  others  for  the  open- 
ing of  a  public  road.  From  the  judgment  of 
the  circuit  court  on  apical  from  the  county 
court  ordering  the  road.  Green  appealed  to 
the  Court  of  Appeals,  which  transferred  the 
cause  to  Supreme  Court  (186  S.  W.  218).  Mo- 
tion to  dismiss  appeal  overruled,  and  Judg- 
ment affirmed. 

Ohas.  B.  Butler,  of  Doniphan,  for  appellant. 
Borth  &  Ferguson  and  J.  F.  Fulbright,  all 
of  Doniphan,  for  respondents. 

GRAVES,  J.  After  the  reJecOon  of  one 
opinion  here,  this  cause  has  been  reassigned 
to  the  writer.  It  involves  the  establishment 
of  a  public  road  in  Ripley  county.  The  ap- 
peal was  taken  to  the  Springfleld  Court  of 
Appeals  (186  S.  W.  218),  and  by  that  court 
certified  here  on  the  ground  that  title  to  real 
estate  Is  Involved.  Plaintiffs  (respondents) 
were  petitioners  for  the  establishment  of  a 
certain  public  road  In  Ripley  county,  a  pro- 
ceeding Instituted  In  the  county  court  of  Rip- 
ley county.  The  road  was  ordered,  and  a 
part  of  the  appellant's  land  will  be  required 
and  taken  therefor.  Upon  appeal  to  the  cir- 
cuit court  the  road  was  ordered,  appellant's 
damages  assessed,  and  from  such  judgment  is 
this  appeal.  The  questions  urged  by  the  as- 
signment of  error  in  the  brief  go  to  the  Ju-^ 
risdlction  of  the  county  and  circuit  courts 
of  said  county.  The  pertinent  facts  can  best 
be  stated  with  the  points  made  and  in  the 
course  of  the  opinion. 

[1]  I.  A  preliminary  question  presents  It- 
self. There  was  a  motion  filed  in  the  Spring- 
field Court  of  Appeals  to  affirm  the  judgment 
for  a  failure  to  file  therein  a  transcript  of 
the  Judgment  within  the  time  prescribed  by 
law,  and  for  a  failure  to  comply  with  the 
rules  of  that  court  in  filing  an  abstract  and 
brief.  The  appeal  was  granted  more  than  60 
days  prior  to  the  October  term  of  the  Spring- 
field Court  of  Appeals,  but  no  transcript  of 
the  Judgment  was  filed  there  until  October 
20th  of  the  year  of  the  appeal.  The  appellant 
filed  In  that  court  an  al&davlt  showing  that 
he  had  directed  the  circuit  clerk,  to  make  out 
and  forward  a  transcript  of  the  judgment 


to  the  Springfield  Court  of  Appeals,  and  had 
paid  the  docket  fee  of  that  court  ($10),  and 
thought  the  clerk  of  the  circuit  court  had 
attended  to  the  matter.  The  transcript  when 
filed  shows  that  the  docket  fee  of  $10  was 
paid  to  the  clerk  of  the  Springfield  Court  of 
Appeals  by  the  circuit  clerk  of  Ripley  ooonty. 
The  Springfield  Court  of  Appeals,  finding  It- 
self without  Jurisdiction,  has  certified  the 
whole  matter  here.  Including  this  motion  to 
affirm  the  Judgment  and  the  showing  contra. 
We  need  not  go  further  than  to  say  that,  un- 
der our  statute,  appellant  made  a  good  show- 
ing as  against  the  motion  to  affirm  the  Judg- 
ment, and  this  motion  Is  therefore  overruled. 
II.  As  suggested,  the  attack  Is  upon  the 
sufficiency  of  the  showing  as  to  Jurisdiction, 
both  in  the  county  court  and  the  circalt  court 
In  the  circuit  court  there  was  a  motion  to 
dismiss  the  proceeding  for  want  of  Jurisdic- 
tion. The  petition  for  the  road  (as  filed  in 
the  county  court)  in  part  said: 

"We,  the  undersigned  dtixens  of  said  county, 
at  least  12  duly  qualified  and  competent  adult 
petitioners,  residents  of  and  in  own  proper 
right  owners  of  land  in  the  mimicipal  town- 
ships hereinafter  named,  that  is  to  say,  at  Ipsat 
12  freeholders  of  the  municipal  townships  here- 
inafter named,  8  of  whom  reside  in  the  im- 
mediate neighborhood  of  the  following  described 
proposed  road,  respectfully  represent  and  aver 
that  the  proposed  public  road  hereinafter  de- 
scribed is  40  feet  In  width,  and  situated  in  the 
municipal  townships  of  Thomas  and  Washing- 
ton, in  the  county  of  Ripley  and  state  of  Mis- 
souri, and  is  of  snfficiently  great  utility  to  the 
general  public,  and  is  not  a  change  of  a  previ- 
ous location,  and  that  the  beginning,  courses, 
and  termination  thereof,  with  not  less  than 
two  points  named  on  the  direction  of  said 
public  road,  are  as  follows,  to  wit.    •    •    • 

"And  we  further  aver  that  said  public  road 
is  entirely  practicabie  and  a  public  necessity. 
And  we  further  aver  that  the  said  public  road 
is,  whenever  practicable,  along  government 
surveys,  and  that  this  petition  is  accompanied 
by  the  names  of  all  residents  and  other  persons 
owning  land  through  which  said  proposed  pub* 
lie  road  shall  run,  with  the  amounts  of  dam- 
ages  claimed  by  each  of  them  so  far  as  can  be 
ascertained,  and  also  by  the  names  of  all  those 
who  are  willing  to  give  the  right  of  way  for 
said  proposed  public  road.  And  we  further 
aver  that  as  and  for  public  notice  of  this  ap- 
plication not  less  than  three  triplicate  original 
written  handbills  were  by  said  petitioners  duly 
put  up  in  not  less  than  three  distinct,  separate, 
and  indgpendent  pubUc  places  in  said  moaicipa] 
townships,  one  at  the  proposed  beginning  of 
said  public  road,  and  one  at  the  proposed  ter- 
mination of  said  public  road,  and  one  at  Naylor 
post  office,  in  said  Thomas  township,  in  said 
county,  more  than  20  days  before  the  first 
day  of  the  regular  term  of  said  county  court  at 
which  this  application  is  presented,  to  wit, 
before  and  on  Monday,  the  3d  day  of  August, 
1914,  and  there  maintained  to  this  date,  and 
that  a  duplicate  original  copy  of  one  of  said 
public  notices  is  herewith  filed  with  retaro 
thereof  duly  entered  thereon,  and  that  by  said 
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means  pablic  notice  of  this  application  has 
been  duly  given,  and  said  coonty  conrt  baa  duly 
obtained  jurisdiction  of  tbe  subject-matter  and 
of  ail  parties  herein,  and  that  the  facts  herein 
justify  the  establishment  of  said  public  road 
at  the  expense  of  said  petitioners. 

"Wherefore,  said  petitioners  pray  an  order 
for  tbe  establishment  of  said  proposed  public 
road,  and  for  all  proper  relief. 

"Dated  at  said  county  this  8d  day  of  July, 
1914,  as  witness  oar  respective  hands,  faJQ 
names,  and  proper  signatures." 

Then  follow  the  signatures  of  19  persons. 
The  foregoing  Is  the  entire  petition,  except 
the  description  of  the  proposed  road.  At  the 
August  term  of  tbe  county  court  the  following 
order  was  made: 

"Tbe  court  orders  tbe  highway  engineer  to 
survey  and  report  at  the  next  regular  term  of 
this  court,  commencing  in  the  municipal  town- 
ship of  Thomas  at  the  center  of  section  2,  in 
township  22  north,  range  4  east,  and  run  thence 
north  on  the  half  section  line  across  sectibn  35, 
township  23  north,  range  4  east,  and  to  the 
center  of  section  26,  township  23  north,  range 
4  east,  and  run  thence  east  on  the  half  section 
line  to  tbe  county  line  between  Bdtler  and 
Ripley  county  and  terminating  at  tite  north- 
east comer  of  the  southeast  qoarter  of  said 
section  26,  same  township  and  range,  in  the 
municipal  township  of  Washington,  and  the  said 
petition  coming  on  to  be  heard  an^  having  been 
pnblicly  read  in  open  court  and  being  proven 
by  two  witnesses,  namely,  to  wit,  Frank  Beeves 
and  O.  H.  Scott,  to  the  satisfaction  of  the 
court,  tfiat  due  legal  notice  had  been  given  ac- 
cording to  law  and  that  the  signers  thereto 
are  12  freeholders  residing  in  Ripley  county 
and  that  3  of  them  live  in  the  immediate  neigh- 
borhood of  said  proposed  road.  The  court 
therefore  orders  the  highway  engineer  to  sur- 
vey and  mark  out  said  proposed  road,  40  feet 
■wide,  as  set  forth  in  said  petition,  between  the 
points  aa  set  forth  as  herein  set  forth,  and 
naake  due  report  of  his  proceedings  at  next  reg- 
ular term  of  this  court." 

At  the  November  adjourned  term,  1914,  the 
court  entry  shows  the  following: 

"Frank  Reeves  et  al..  Petitioners.  In  the  Mat- 
ter of  a  Petition  for  the  Iiocation  of  a  Pub- 
lic Road. 

"Conrt  orders  same  established  when  cut 
oat  and  received  by  highway  engineer," 

At  the  regular  February  ternr  following,  the 
appellant  filed  his  exceptions,  giving  as  his 
reasons  the  following: 

"Tonr  exceptor  therefore  excepts  to  said  road 
and  the  report  of  the  commissioners  aforesaid 
for  the  following  reasons:  (1)  Said  road  is 
not  a  pnblic  necessity;  (2)  that  the  right  of 
-way  has  not  been  legally  secured;  (3)  that  the 
amount  of  damages  awarded  by  the  commis- 
sioners appointed  b;  the  court  to  exceptor  Is 
inadequate  for  the  injury  done. 

"Wherefore  your  exceptor  prays  that  a  jury 
be    summoned    according   to    law   to    try    the 
question  of  damages  to  exceptor  herein. 
"I.   B.    Green,    Exceptor. 
"Chas.  B.  Bntler, 

"Attorney  for  Exceptor." 
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Trial  was  had  and  the  Jury  In  the  ooanty 
court  allowed  exceptor  |118  In  damages. 

At  the  same  term  (February,  1916),  the 
county  court  made  the  following  order: 

"It  is  ordered  by  the  court  that  the  report 
of  the  highway  engineer  be  and  is  hereby  ap- 
proved and  road  ordered  established,  and  the 
road  overseer  through  whose  district  tbe  said 
proposed'  road  runs  proceed,  under  direction 
of  the  highway  engineer,  to  open  the  same, 
and  that  the  owners  of  land  condemned  shall 
have  five  months  in  which  to  erect  the  neces- 
sary fences   for   the   opening   of   said   road." 

On  the  same  day  appeal  was  granted  to 
the  circuit  court,  wherein  the  motion  to  dis- 
miss the  appeal,  mentioned  supra,  was  filed. 

Upon  a  trial  In  the  circuit  court  de  novo, 
that  court  by  its  judgment,  after  reciting  the 
verdict  of  the  jury,  which  found  the  issues 
for  petitioners  and  fixed  tbe  appellant's  dam- 
ages at  $200,  found  the  following  fact: 

"And  it  appearing  to  the  court  in  the  trial 
of  this  cause  that  on  the  5th  day  at  August; 
1914,  there  was  presented  ^  the  Ripley  coun- 
ty conrt  at  its  regular  August,  1914,  term,  a 
petition  for  the  establishment  of  a  new  coun- 
ty road,  40  feet  wide,  in  Thomas,  Washing- 
ton, and  Varner  townslups,  commencing  at  the 
center  of  section  2,  in  township  22  north,  range 
4  east,  in  Thomas  township,  and  running  thence 
north  on  the  half  section  line  across  section 
36,  township  23  north,  range  4  east,  to  the 
center  of  section  26,  township  28  nortli,  range 
4  east,  and  running  thence  east  on  the  half 
section  line  to  the  line  between  Butler  and 
Ripley  counties  and  terminating  at  the  north- 
east corner  of  the  southeast  quarter  of  section 
26,  township  23  north,  range  4  east,  in  the 
municipal  townships  of  Washington  and  Vamer; 
and  it  further  appearing  to  the  satisfaction  of 
the  court  by  two  witnesses,  namely,  Frank 
Reeves  and  C.  H.  Scott,  that  notice  of  said  in- 
tended application  had  been  given  by  written 
handbills  put  up  in  three  potilic  places  in  said 
municipal  townships  of  liomas,  Washington, 
and  Varner,  that  one  of  the  said  notices  was 
put  up  at  the  proposed  beginning  and  one  at 
the  proposed  termination  of  said  road,  more 
than  20  days  before  the  first  day  of  the  regu- 
lar August,,  1914,  term,  of  the  Ripley  county 
court;  and  it  further  appearing  to  the  court 
that  said  petition  is  signed  by  more  than  12 
freeholders  of  the  municipal  townships  of 
Thomas,  Washington,  and  Vamer,  through 
which  said  proposed  road  runs,  and  that  3  of 
whom  live  in  the  immediate  neighborhood  of 
said  road,  and  that  said  petition  is  accompanied 
by  the  names  of  all  resident  persons  owning 
land  through  which  said  proposed  road  runs, 
with  the  amount  of  damages  claimed  by  them 
so  far  as  was  ascertained  and  the  names  of 
those  who  are  willing  to  give  right  of  way  for 
said  proposed  road;  and  it  further  appearing 
to  the  court  that  said  proposed  road  is  prac- 
tical and  a  public  necessity:  It  is  therefore 
ordered  that  all  the  proceedings  herein  had  for 
the  establishment  of  said  proposed  road,  40 
feet  wide,  between  the  points  as  set  forth  here- 
in, be  coniirm«d  and  are  hereby  adjudged  in  fuU 
force  and  effect 
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"And  it  farther  appcarinc  to  the  conrt  from 
the  petition  herein  filed  that  the  eaid  petition- 
ers prayed  for  the  eatablisbment  of  said  pub- 
lic road  at  the  expense  of  said  petitioners  and 
that  said  petitioners  have  paid  into  court  $120, 
it  is  ordered,  considered,  and  adjadged  that 
said  proposed  road  be  established  in  the  man- 
ner provided  hj  law,  and  that  said  exceptor, 
I.  E.  Green,  have  and  recover  of  Ripley  coun- 
ty. Mo.,  the  sum  of  $200  aa  his  damagea  and 
all  costs  herein  expended." 


It  should  be  noted  that  prior  to  tbe  trial 
the  circuit  court,  upon  application  of  tlie  pe- 
titioners for  the  road,  directed  tbe  county 
court  to  correct  its  record  so  as  to  conform  to 
the  facts  and  recertify  its  record  to  the  cir- 
cuit court 

[2]  From  tbe  Judgment  of  tbe  circuit  court, 
as  above  set  out,  this  appeal  was  taken.  As 
the  Jurisdiction  of  the  circuit  court.  In  pro- 
ceedings of  this  character,  is  dependent  upon 
the  Jurisdiction  of  the  county  court  In  tbe 
first  instance,  It  is  a  question  first  to  be  de- 
termined- as  to  whether  or  not  the  county 
court  had  Jurlsdlcflon  of  this  proceeding.  It 
is  trite  law  that,  absent  Jurisdiction  in  tbe 
county  court,  the  circuit  court  acquires  no 
Jurisdiction  by  appeaL  But  there  Is  a  broad 
distinction  between  Jurisdiction  and  errors  of 
record  In  the  county  court  A  failure  of  Ju- 
risdiction is  one  thing,  and  errors  in  the 
record  after  tbe  proper  acquisition  of  Juris- 
diction is  another  thing.  The  above  outlines 
the  record  sufficiently  for  us  to  determine  the 
basic  question,  1.  e.,  Did  tbe  county  ooart  ac- 
quire Jurisdiction? 

[3]  III.  If  this  petition  for  a  public  road, 
set  out  above,  be  compared  with  section  10435, 
R.  S.  1909,  it  wUl  be  found  to  contain  every 
necessary  averment  The  petition  was  ac- 
companied with  list  of  landowners  and  other 
matters  required  by  this  section.  The  notice 
accorded  with  the  petition.  The  mily  thing 
to  be  noted  is  tbe  fact  that  it  speaks  of  only 
two  townships,  1.  e.,  Thomas  and  Washington. 
The  description  of  the  road,  as  given  in  tbe 
petition,  Is  in  detail,  as  follows: 

"Commendng  in  tbe  municipal  township  of 
Thomas  at  the  center  of  section  2,  In  township 
22  north,  range  4  east  and  run  thence  north 
on  tbe  half  section  line  across  section  35, 
township  23  north,  range  4'  east  and  to  the 
center  of  section  26,  township  23  north,  range 
4  east,  and  run  thence  east  on  the  half  sec- 
tion line  to  tbe  county  line  between  Butler 
and  Ripley  county  and  terminating  at  the  north- 
east corner  of  the  southeast  quarter  of  said 
section  26,  same  township  and  range,  in  the 
municipal  township  of  Washington." 

OThe  petition  and  notice  stated  all  tbe  nec- 
essary Jurisdictional  facts  for  tbe  establish- 
ment of  the  road  in  the  petition  described. 
When  the  petition  was  acted  upon  by  the 
county  court  It  was  found  that  tbe  signers 


thereof  were  "12  freeholders  residing  In  Rip- 
ley county  and  that  3  of  them  live  in  the 
immediate  nelghbOTbood  of  said  proposed 
road."  It  was  also  found  tbat  "due  legal 
notice  had  been  given  according  to  law."  Tbe 
order  establishing  the  road  at  November  ad- 
journed term  makes  no  further  OndtngB. 
There  is  no  special  finding  of  a  public  neces- 
sity in  the  county  court  but  there  is  a  pe- 
tition stating  all  required  Jurisdictional  facts, 
including  public  necessity,  and  a  finding  of 
legal  notice  having  been  given. 

Whatever  may  have  been  tlie  early  rulings 
in  thi9  state,  It  is  now  settled  doctrine  tbat 
the  filing  or  presoitatlon  of  a  proper  petition, 
of  which  due  notice  has  been  given,  confers 
Jurisdiction  upon  the  county  court  In  these 
road  cases.  Bennett  v.  Hall,  184  Mo.  loc  dt 
414  et  seq.,  83  S.  W.  439 ;  Stutz  v.  Cameron, 
254  Mo.  loa  dt  358  et  seq.,  162  S.  W.  221; 
Ripley  v.  Blnns,  264  Mo.  G06,  175  8.  W.  loc. 
cit.  208;  Davis  v.  O'Bryant  176  8.  W.  loc. 
cit  832. 

Tbe  latter  two  cases  were  not  officially  re- 
ported, because  tbey  followed  tbe  Bennett 
and  Stutz  Cases,  supra.  However,  Williams, 
C,  in  the  Binns  Case,  supra,  so  concisely 
states  the  present  rule  that  we  borrow  from 
the  opinion  the  following: 

"The  county  court  acquired  Jurisdiction  when 
the  petition,  in  due  form,  accompanied  by  the 
names  of  tbe  resident  landowners,  was  filed, 
and  the  required  statutory  notice  given.  Ir- 
regularities, if  any,  occnrring  in  tbe  proceedings 
in  tbe  county  court  after  jurisdiction  is  once 
acquired,  will  not  deprive  the  drcait  court  of 
its  jurisdiction  on  appeal.  Stutz  v.  Cameron, 
254  Mo.  340,  loc.  dt.  358,  359,  162  S.  W.  221; 
Bennett  v.  HaU,  184  Mo.  407,  loc.  cit  415- 
421,  83  S.  W.  439." 

[4]  We  are  dealing  with  a  Judgment  of  the 
circuit  court  wbere  there  was  a  trial  de 
novo,  and  we  Judge  tbe  sufficiency  of  tliat 
Judgment  and  not  the  Judgment  in  the  coun- 
ty court  As  to  the  coimty  court  we  are  only 
concerned  In  tbe  matter  of  a  sufficient  peti- 
tion and  proper  .notice.  With  a  sufficient 
petition  and  proper  notice  the  county  court 
acquired  Jurisdiction.  This  would  sustain  tlie 
derivative  Jurisdiction  of  the  circuit  court 
upon  appeal.  We  then  are  Interested  (upon 
appeal  from  the  circuit  court)  only  in  tbe  pro- 
ceedings and  findings  there.  So  go  all  our 
recent  rullnga.  There  was  therefore  no  er- 
ror in  overruling  the  motion  to  dlamiaa  tbe 
appeal  for  want  of  Jurisdiction. 

IV.  Complaint  Is  urged  as  to  a  nunc  pro 
tunc  order  by  the  county  court  in  conformity 
to  a  direction  of  the  circuit  court  to  make 
its  record  show  the  facts.  This  Is  beside  the 
case.  If,  as  we  rule,  the  county  court  ac- 
quired Jurlsdictl<a  of  tbe  cause  by  tbe  filing 
of  tbe  proper  petition  and  tbe  glTlng  of  a 
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soffldent  notice^  tiie  ctrcnit  court  became  pos- 
sessed of  the  cause,  upon  am)eal,  and  we  are 
only  interested  in  the  course  of  the  case  there. 

See  authorities  dted,  supra. 

[J]  V.  We  reach  now  the  real  crux  of  this 
case.  The  Judgment  of  the  drcult  court  must 
be  considered.  The  drcult  court  cannot 
Change  the  petition  filed  in  the  county  court. 
Tbia  is  the  very  basis  of  the  case.  This  peti- 
tion averred  that  the  proposed  road  was  to 
be  40  feet  In  width,  and  was  situated  in  the 
munldpal  townships  of  Thomas  and  Washing- 
ton, in  Ripley  county.  The  petition  averred 
that  it  terminated  at  the  county  line  between 
Butler  and  Ripley  counties,  "in  the  munldpal 
township  of  Washington."  There  is  an  ap- 
parent conflict  between  these  allegations  and 
the  spedOc  description  of  the  road  as  givrai  In 
that  portion  of  the  petition  which  gives  the 
lines  upon  Which  the  road  (40  feet  in  width) 
should  run.  By  its  Judgment  the  drcult 
court  found  that  the  line  of  the  road  as  set 
out  in  the  petition  made  it  run  through  Thom- 
as, Washington,  and  Varner  townships,  in- 
stead of  Thomas  and  Washington  townships, 
as  averred  in  one  portion  of  the  petition.  It 
seems  that  the  dividing  line  between  Wash- 
ington and  Varner  townships  is  the  half  sec- 
tion line  of  section  28,  so  that  when  the  40- 
foot  road  ran  east  a  haU  mile  from  the  center 
of  section  26  it  ran  upon  this  dividing  line,  and 
the  south  20  feet  of  this  half  mile  portion  of 
the  road  would  be  in  Varner  township.  The 
circuit  court  found  and  located  the  road  on 
the  exact  line  set  out  in  the  petition  and 
notice,  but  this  20-foot  strip  of  a  half  mile 
was  in  fact  in  Varner  township,  and  the 
road,  or  this  20-foot  portion  of  it,  terminated 
in  Varner  town^ip,  and  the  north  half  of  the 
road  (20  feet  In  width)  terminated  in  Wash- 
ington township.  But,  whilst  this  is  true,  the 
road  terminated  at  the  northeast  comer  of  the 
southeast  quarter  of  section  26,  In  Washings 
ton  township,  as  averred  in  the  petition. 
Tbia  particular  comer  was  the  center  of  the 
road  at  its  termination.  The  circuit  court 
Judgment  finds  all  the  facts  necessary  to  es- 
tablish a  road  on  the  designated  lines  in  the 
petition,  but  finds  that  it  Involved  three  town- 
ablps  Instead  of  two,  and  found  that  the  pe- 
titioners came  from  the  three  townships.  Vfje 
are  impressed  with  the  idea  tliat,  as  the  peti- 
tion gave  the  width  of  the  road  and  the  ex- 
act lines  upon. which  it  was  to  run,  and  as 
the  i)etitioners  came  from  the  three  townships 
Interested  (according  to  the  findings  of  the 
circuit  court)  no  harm  came  from  the  omis- 
slcnt  of  Varner  township  (by  name)  in  the 
petition.  This  for  the  reason  that  the  width 
ct  the  road  and  its  fixed  line  showed  that  this 
BtnuW  portion  was  in  fact  in  Varner  township. 
No  i)erson  was  misled. 

Let  the  Judgment  t>e  affirmed. 

All  concm-,  except  WOODSOl^,  J.,  absent 
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HODDE  V.  HAHN  et  al.    (No.  20478.) 

(Supreme  Court  of  Missoori,  Division  No.  2, 

June  4,  1920.    Motion  for  Rehearing 
Denied  June  25,  1920.) 

1.  Corporations  ®=>562( I)— Receivers  may  toe 
for  amount  nnpald  on  stock. 

A  receiver  of  a  corporation  may,  under  or- 
der of  court,  institute  and  maintain  an  action 
against  stoclibolders  to  recover  the  amount  un- 
paid on  their  stock. 

2.  Corporatlom  «=>77— Implied  promise  that 
subscriber  for  stock  will  pay  therefor  la  fyil. 

A  subscriber  to  corporate  stock  implied- 
ly promises  to  pay  in  fuU  therefor,  so  that  the 
corporation  or  its  assignee  or  receiver,  after 
the  conditions  of  the  subscription  have  been 
performed,  may,  in  an  action,  recover  the 
amount  due  and  nnpaid  thereon. 

3.  Estoppel  «=952— Oeflnod. 

Bstoppel  is  a  preclusion  in  law  which  pre- 
vents a  man  alleging  or  denying  a  fact  in  con- 
sequence of  Ms  own  previous  act;  allegation  or 
denial  of  a  contrary  tenor. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sstop- 
pel.] 

4.  Corporatloas  «=3247— Creditors  aot  estop* 
ped  to  sue  stockholders  by  electing  to  take 
over  business. 

Creditors  of  a  corporation  were  not  estop- 
ped from  suing  stockholders  for  the  amount  un- 
paid on  their  stock  by  reason  of  having  taken 
over  the  assets,  by  trustee,  of  the  corporation 
and  operating  the  business  at  a  loss,  although 
at  the  time  the  trust  deed  was  executed  the 
assets  were  suffident  to  pay  the  entire  indebt- 
edness, where  there  was  no  fraud  and  the  con- 
tinuation of  the  business  was  suggested  by  the 
stockholders. 

5.  Corporations  d=3269( I)— Creditors  entitled 
to  rely  on  statement  that  stock  was  paid  up 
in  money. 

The  creditors  of  a  corporation  had  a  right 
to  rely  on  a  statement  in  the  articles  of  incor- 
poration that  $50,000  of  the  c^>ital  stock  Iiad 
been  paid  up  in  lawful  money,  and  therefore, 
where  it  appeared  in  an  action  against  stock- 
holders that  the  incorporators  had  merely 
transrerred  to  the  corporation  property  worth 
$7,U00  and  the  good  will  of  a  business,  the  duty 
devolved  upon  defendants  to  show  that  the 
good  will  was  a  real  asset  and  had  a  value  of 
?43,000. 

6.  Good  will  «=>2-"Good  will"  of  falling  busi- 
ness an  Imaginary  quantity. 

Since  "good  will"  is  the  advantage  or  bene- 
fit acquired  by  an  establishment  beyond  the 
mere  value  of  the  capital  stock,  funds,  or  prop- 
erty employed  therein  in  consequence  of  the 
general  public  patronage,  where  in  consequence 
of  the  general  public  patronage,  such  declared 
advantage  or  benefit  turns  out  to  be  a  disad- 
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vantage  and  a  loss,  then  the  good  will  is  purely 
an  imacinary.  quantity  and  has  no  money  value. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  GoOd 
WiU.] 

7.  Corporations  $=>244(l)  —  Sales  of  unpaid 
•took  does  not  relieve  of  liability  to  creditors^ 
Sales  by  incorporators  of  their  unpaid  stock 
did  not  relieve  them  from  liability  to  the  cred- 
itors of  the  corporations;  articles  of  incorpo- 
ration reciting  that  the  stock  was  paid  up. 

Appeal  from  St.  Louis  Circuit  Court ;  Tlios. 
C.  HenniDgs,  Judge. 

Action  by  Oynft  B.  Hodde,  receiver,  against 
Peter  Habn,  James  H.  Roacb,  and  Victor 
Diering.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

O.  F.  Karl)e  and  S.  C.  RogOM,  botll  of  St 
Louis,  for  appellants. 

Grant  &  Grant,  of  St  Louis,  for  re- 
spondent. 

WALKER,  J.  This  is  an  ftctton  against 
appellants,  and  others  not  appealing,  for  al- 
leged unpaid  stock  subscriptions.  In  Janu- 
ary, 1909,  tbe  George  Henseier  OU  OOmpany, 
a  $10,000  corporation,  waS'  do&ig  business  in 
oils  and  kindred  commodities  in  the  city  of 
St  tiouls.  None  of  these  appellants  were 
stockholders  in  this  company.  It  enjoyed  a 
lucrative  business.  The  Mercantile  Supply 
Company  was  a  $50,000  corporation,  having 
980,000  of  its  capital  stock  paid  up.  All  of 
these  appellants  were  stockholders  therein. 
A  suggestion  of  merger  or  consolidation  of 
tbe  two  companies  was  made,  agreed  to,  and 
consummated  in  January  and  l<'ebruary,  1908. 
The  Mercantile  transferred  all  its  assets  and 
good  will  to  tbe  consolidated  corporation,  the 
Benseler  Mercantile  Oil  ft  Supply  Company, 
for  stock  issued  to  tbe  several  shareholders 
thereof  to  the  extent  of  |25,000.  The  merged 
or  consolidated  company  did  business  with 
varying  success  until  in  1914.  Some  time  in 
1912  aivellant  Diesing,  while  tbe  corporation 
was  solvent,  disj^osed  of  his  stock.  Appel- 
lant Habn  disposed  of  all  oi  bis  stock  to  bis 
wife,  who  was  a  defendant  below,  saving  four 
shares.  In  March,  1914,  tbe  directors  real- 
ized tbe  company  was  in  flnandal  straits,- 
and  attempted  to  settle  with  tbeir  creditors. 
As  a  result  there  was  a  meeting  of  the  credi- 
tors held  on  the  28th  day  of  March,  1914, 
when  there  was  presented  to  tbem  an  exjjert 
accountant's  statement  of  tbe  condition  of 
tbe  company.  It  was  proposed  to  do  any- 
thing tbe  creditors  might  direct  Tbe  credi- 
tors finally  appointed  a  committee  of  three  to 
determine  the  course  to  be  pursued.  It  de- 
cided to  transfer  tbe  assets  and  property  of 
tbe  company  to  a  trustee.  In  tbe  meantime 
tbe  creditors  bad  charge  of  tbe  affairs  of  tbe 
company.  They  prepared  a  deed,  named 
tbeir  trustee,  tbe  transfer  was  made  to  blm. 


and  he  took  diarge  wKhout  bond  or  tlie  tak- 
ing of  an  inventory  or  appraisement  of  the 
assets,  and  attempted  to  operate  the  btiBlneas. 
The  first  two  montbs  be  made  a  profit  of  $3,- 
14&.  Thereafter  tbe  creditors  enlarged  tbe 
business,  created  various  liabilitiea,  and  the 
assets  began  to  depreciate  and  decrease  and 
tbe  liabilities  increase  until  in  Octot>er  or 
November,  1914,  when  tbe  trustee  advised 
discontinuance,  but  tbe  credit<wa  were  ob- 
durate, and  a  substitute  trustee  was  appoint- 
ed at  the  request  of  tbe  Union  Petrcdeum 
Company,  one  of  tbe  largest  creditors.  Tbe 
new  trustee  attempted  to  operate  tbe  busi- 
ness until  in  Mardi,  1915.  The  result  was 
disastrous  financially,  and  the  Union  Petro- 
leum Company  applied  for  the  appointment 
of  a  receiver,  and  tbe  present  plaintiff  was 
iappointed  as  sucll.  According  to  tbe  boolcs  of 
tbe  company  in  March,  1914,  ttie  assets  ex- 
ceeded tbe  liabilities ;  that  Is,  tbe  assets  were 
in  excess  of  $37,000  and  tbe  liabilities  less 
than  $34,000.  During  tbe  operation  of  tbe 
trusteeship  under  tbe  direction  ^f  tbe  credi- 
tors tbe  entire  assets  were  dissijpated,  lost 
or  squandered,  and  tbe  liabilities  increased, 
with  the  result  that  wben  tbe  receiver  sold 
the  assets  on  band  there  was  not  enough  to 
pay  tbe  liabilities  Incurred  during  tbe  trust 
Thereafter  tbe  receiver  brought  this  suit 
against  tbe  then  and  former  stockholders  for 
balances  due  on  th^r  unpaid  stock. 

Tbe  petition  alleges  tbe  appointment  of  a 
receiver;  sets  forth  the  facts  upon  which  tbe 
liabilities  of  the  defendants  w^e  based,  to 
wit  the  amounts  due  and  unpaid  by  each 
upon  their  respective  shares  of  stock,  tbe  as- 
sets on  band,  tbe  debts,  tbe  order  authorizing 
the  receiver  to  institute  this  action,  the  al- 
lowance of  claims  amounting  to  $27,037.94. 
and  that  there  remained  but  $1,300  in  tbe 
receiver's  bands  with  wildi  to  pay  tbe  same; 
that  tbe  defendants  were  liable  as  subscribers 
for  their  unpaid  stock,  the  incorporation  of 
tbe  Henseler  Mercantile  Oil  &  Supply  Com- 
pany; that  the  two  former  corporations  had 
been  so  operated  that  their  capital  stock  was 
impaired,  and  that  on  tbe  30th  day  of  Janu- 
ary, 1909,  there  was  but  $7,253.72  as  assets 
on  hand  In  payment  of  the  capital  sto<^  of 
tbe  Henseler  Mercantile  Oil  ft  SuM>ly  Com- 
pany; that  said  articles  represented  $60,000 
of  tbe  stock  was  paid  up  and  all  of  it  sub- 
scribed; that  there  were  no  assets  of  the 
value  of  $50,000  paid  in  In  payment  of  tbe 
capital  stock;  and  that  tbe  differ«ice  be- 
tween tbe  value  of  the  property  paid  over  to 
said  corporation  and  the  face  value  of  tbe 
stock  was  therefore  due.  An  account  was 
prayed  to  be  taken  of  the  amount  due  tbe 
creditors  and  costs  and  tbe  amount  paid  by 
each  of  defendants  on  account  of  tbe  sub- 
scriptions and  the  stock  Issued  to  tbem,  and 
that  judgment  be  entered  for  tbe  amount  due, 
respectively,  from  each  of  tbe  defendants  on 


«39For  otber  cases  see  aama  topic  asd  KBY-NUMBBR  In  all  K«y-Mumb«r«d  Dtawt>  and  ladaZM 
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nnpaid  stock  and  for  other  relief.  The  an- 
swers, which  were  several,  were:  First,  gen- 
eral denials;  and,  second,  pleas  of  estoppel. 
Uther  defenses  were  also  pleaded,  but  the  as- 
signment of  errors  does  not  render  a  refer- 
ence to  them  necessary;  there  being  no  ques- 
tion as  to  the  sufficiency  of  the  pleadings. 
The  reply  was  a  general  denial. 

A  hearing  was  had  before  the  court,  In 
which  It  was  decreed  that  plalntltC  have  and 
recover  from  defendants  Frederick  Kobbe, 
Peter  Hahn,  Belle  Gregory,  Victor  Dleslng, 
James  H.  Iloach,  and  William  Grafeman  the 
sum  of  127,037.94,  and  that  execution  issue 
against  said  defendants  as  follows:  Against 
Frederick  Nobbe,  $21,793.58;  Peter  Ilahn, 
fS74.0e;  Belle  Gregory,  $1,748.12;  Victor 
Diesing,  $874.06;  James  H.  Roach,  $874.06; 
William  Grafeman,  $874.06.  If  for  any  rea- 
son any  one  or  more  of  said  apportionments 
could  not  be  made  out  of  the  defendants,  then 
such  apportionment  so  in  default  was  to  he 
levied  out  of  the  property  of  the  other  de- 
fendants In  proportion  to  their  respective  lia- 
bilities as  hereinbefore  set  forth.  After  un- 
availing motions  for  new  trial  and  in  arrest, 
this  appeal  was  perfected. 

Much  of  the  foregoing  statemmt,  seemingly 
irrelevant,  la  inserted  that  a  clearer  under- 
standing may  be  had  of  the  grounds  of  ap- 
pellants' defense. 

Krror  is  assigned  in  the  trial  court's  hold 
Ing  that  the  receiver  was  not  authorized  to 
maintain  this  action.    The  attitude  assumed 
by  appellants  la  best  stated  in  their  own  lan- 
guage, which  is  fts  follows: 

"Where  the  creditors  of  a  financially  embar- 
rassed or  Insolvent  corporation,  after  being  duly 
advised  of  its  condition,  take  over  its  business 
and  assets  wliile  there  is  a  dispate  as  to  the 
amount  of  the  liabilities  and  the  value  of  the 
assets,  without  adjusting  that  question,  and 
also  the  question  as  to  whether  the  assets,  if 
disposed  of  and  the  proceeds  applied  to  the 
debts,  were  anfScient  to  satisfy  the  debts,  and 
they  continue  the  business  of  the  company  after 
being  warned  by  the  receiver  of  the  inadvlsabil- 
ity  of  such  a  course,  and  they  refuse  to  heed 
his  warnings,  and  upon  his  resignation  secure 
the  appointment  of  another  trustee,  and  there- 
after there  is  an  utter  failure  of  the  business 
as  conducted  by  the  trustee,  and  none  of  the 
original  debts  are  paid,  bat  all  of  the  assets  dis- 
sipated, the  creditors  cannot  disregard  the  as- 
sets they  had  in  their  possession,  and  which 
tbey  squandered  or  dissipated,  but  which  might 
have  been  applied  by  them  on  the  liabilities, 
and  then  hold  the  stocltholdcrs  for  their  unpaid 
stock,  if  there  remained,  when  the  creditors 
took  charge  of  the  assets,  sufficient  funds  to 
pay  the  liabilities  then  extant" 

In  short,  it  is  contended  that  the  receiver 
is  but  the  creditors,  whose  condnct  has  been 
such  as  to  estop  blm  from  prosecuting  this 
action. 

[1,2]  I.  The  right  of  the  receiver,  under 
the  order  of  the  court,  to  institute  and  main- 
tain an  action  of  the  character  here  under 
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review  is  too  well  established  to  require  dis- 
cussion. Lyons  v.  Oorder,  253  Mo.  loc.  dt. 
569,  162  S.  W.  606,  and  cases.  Nor  is  it  nec- 
essary, in  defining  the  legal  status  of  a  stock- 
holder who  has  not  paid  for  stock  subscrib- 
ed for  by  him,  to  say  more  than  that  the 
prevailing  rule  Is  that,  upon  his  having  made 
the  subscription,  such  a  promise  is  implied 
that  he  will  pay  for  the  stock  in  full  as  to 
authorize  an  action  against  him  by  the  cor- 
poration or  its  assignee  or  receiver,  after 
the  conditions  of  the  subscription  have  been 
performed,  to  recover  the  amount  due  and 
unpaid  thereon.  Berry  v.  Rood,  168  Mo.  316, . 
67  S.  W.  644;  Shields  v.  Hobart,  172  Mo. 
491,  72  S.  W.  669,  95  Am.  St  Rep.  529.  The 
reason  of  this  rule  becomes  apparent  when 
we  consider  the  relation  which  the  stock- 
holder and  the  receiver  bear  to  the  cor- 
poration. Upon  the  failure  of  the  former  to 
pay  a  stock  subscription  there  is  created  a 
liability  on  his  part  in  the  nature  of  debt  to 
the  corporation;  and  the  latter,  by  his  ap- 
pointment being  Invested  with  the  title  of 
the  property  and  the  rights  of  action  of  the 
corporation,  becomes  the  proper  party  to 
enforce  obligations  due  to  it,  by  legal  pro- 
ceedings. Coleman  v.  Hagey,  252  Mo.  102, 
158  S.  W.  829 ;  Thompson  v.  Greeley,  107  Mo, 
loc.  clt.  590,  17  S.  W.  062. 

[3]  II.  This  brings  us  to  the  affirmative  de- 
fense that  the  receiver  is  estopped  from  pros- 
ecuting this  action  on  account  of  the  conduct 
of  the  directors.  Preliminary  to  a  considera- 
tion of  this  contention  It  is  not  inappropri- 
ate to  refer  briefly  to  what  has  been  declared 
necessary  to  constitute  estoppel.  Our  re- 
ports, as  well  as  those  of  other  Jurisdictions, 
are  replete  with  definitions  of  this  defense. 
Among  others  are  the  following:  A  preclu- 
sion in  law  which  prevents  a  man  alleging 
or  denying  a  fact  in  consequence  of  his  own 
previous  act,  allegation,  or  denial  of  a  con- 
trary tenor.  Reld's  Adm'r  v.  Benge,  112  Ky. 
loc.  dt.  814,  66  S,  W.  997,  57  L.  R.  A.  253,  99 
Am.  St.  Itep.  334 ;  Coogler  v.  Rogers,  26  Fla. 
loc.  cit.  873,  7  South.  391 ;  Gavbi  v.  Graydon, 
41  Ind.  loc.  cit.  566.  A  conclusive  ascertain- 
ment of  a  fact  by  the  parties,  so  that  It  can 
no  longer  be  controverted  between  them. 
WUkins  v.  Suttles.  114  N.  C.  loc.  cU.  556,  19 
S.  F.  606.  A  fictitious  statement  treated  as 
true.  Gen.  Finan.  Co.  v.  Liberator,  etc.,  Co., 
10  Ch.  Dlv.  15.  The  conclusion  of  a  truth. 
Moore  v.  Willis,  9  N.  0.  loc.  clt  558.  Where 
a  man  has  done  some  act  which  the  law  will 
not  permit  him  to  gainsay  or  deny.  South  v. 
Deaton,  113  Ky.  loc.  cit.  320,  68  S.  W.  137, 
1105.  Where  one  is  concluded  from  speak- 
ing against  his  own  act  or  deed.  Demarest 
v.  Hopper,  22  N.  J.  Law,  619.  Our  rulings 
are  in  effect  the  same  as  the  forgoing.  De 
Lashmutt  v.  Teetor,  261  Ma  412,  169  S.  W. 
34 ;  Osburn  v.  Court  of  Honor,  152  Mo.  App. 
652,  133  S.  W.  87;  Spurlock  v.  Sproule,  T2 
Mo.  503 ;   Acton  v.  Dooley,  74  Mo.  63 ;   Hart 
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V.  Giles,  67  Ho.  175;  and  namerous  otber 
cases  dted  In  16  Cyc.  p.  679,  note  1. 

[♦]  As  concisely  applying  the  foregoing, 
deflnltlons,  the  St.  Louis  Court  of  Appeals  in 
Henson  t.  Mercantile  Oo.,  48  Ho.  App.  224, 
holds  that  to  constltnte  an  estoppel  three 
things  must  occur:  First,  fraudulent  repre- 
sentations, or  withholding  the  truth  when  it 
Is  one's  duty  to  speak;  second,  reliance  up- 
on such  representations;  third,  the  conse- 
quent act  by  the  defrauded  party  to  his  dls- 
-advantage.  Let  the  facts  determine,  there- 
fore, whether  the  doctrine  can  be  applied 
.here.  It  Is  conceded  that  the  management  of 
the  business  of  the  company  under  the  trus- 
teeship created  by  the  directors  was  a  losing 
venture.  The  creditors,  however,  did  nothing 
or  made  any  false  representations  whidii  mis- 
led the  defendants,  Including  appellants, 
which  caused  them  to  execute  the  trust  deed 
whereby  the  loss  was  Incurred  In  their  at- 
tempting in  this  manner  to  continue  the  busi- 
ness. The  proposition  and  plan  pursued  did 
not  originate  with  the  creditors,  but  with  the 
defendants. 

As  it  now  appears,  a  mistake  was  made  by 
the  defendants,  as  well  as  the  creditors.  In 
attempting  to  continue  the  business.  But  the 
record  discloses  no  act  of  the  latter  essential 
to  sustain  the  plea  of  estoppel.  The  assets 
were  snch,  due  to  the  nature  of  the  business, 
that  they  were  practically  worthless,  except 
to  a  going  concern.  If,  therefore,  the  business 
was  discontinued,  the  property  practically 
ceased  to  have  any  commercial  value,  and  11 
subjected  to  sale  wonid  have  commanded  no 
greater  price  than  the  separate  valne  of  the 
wood  and  Iron  it  contained,  classifled  by  the 
respondent  as  "Junk."  nils  will  apply  to 
the  filling  stations  and  other  equipment 
Moreover,  a  large  prt^wrtlon  of  the  accounts 
receivable  were  afterwards  shown  to  be  un- 
collectable.  If  under  this  state  of  facts  the 
affairs  of  the  company  had  been  liquidated, 
the  assets.  If  any  had  been  realized  from  a 
«rie,  wonld  have  been  nominal.  The  receiv- 
ership inaugurated  by  the  directors,  there- 
fore, viewed  from  any  vantage,  was  a  mis- 
take, but  it  does  not  appear  that  another 
course  would  have  brought  a  different  pecu- 
niary result  or  have  resulted  in  any  greater 
advantage.  In  no  sense  was  the  conduct  of 
the  creditors  such  as  to  Justify  the  plea  of 
estoppel  now  sought  to  be  Interposed  by  ap- 
pellants, wbose  legal  relation  to  the  company 
is  nothing  more  than  that  of  debtors  made 
80  by  their  own  obligations. 

III.  The  liability  of  a  stockholder  for  un- 
paid stock.  If  not  made  clear  by  what  has 
been  said,  is  too  well  defined  to  admit  of 
question.  Our  statutes  (section  3350,  B.  S. 
1909)  provide  explicitly  that  capital  stock 
shall  be  paid  up  in  lawful  money  of  the 
United  States.  The  articles  of  this  company 
~^*"4  that  this  had  been  done,  and  that  it 
n  in  the  custody  of  the  board  of  di- 


rectors. It  now  appears  that  this  statanent 
was  false,  and  the  receiver,  to  sustain  thto 
action,  was  only  required  to  establish  this 
fact  and  the  several  liabilities  by  reason 
thereof  of  the  appellants,  when  it  became 
their  dnty  to  show,  if  payment  was  pleaded 
otherwise  than  In  money,  that  the  substitute 
therefor  was  equal  In  money  value  to  the  ex- 
tent of  the  par  value  of  the  stock. 

As  we  said  in  Van  Cleve  v.  Berkey,  143  Mo. 
loC.  dt.  136,  44  S.  W.  750,  42  U  R.  A.  593: 

"The  proposition  that  the  stock  of  a  corpo- 
ration most  be  paid  for  'in  meal  or  in  malt,'  ia 
money  or  in  money's  value,  is  not  a  mere  Sgan 
of  speech,  but  really  has  the  significance  of  iti 
terms.  It  may  be  paid  for  in  property,  bnt  in 
such  case  the  property  must  be  the  fair  eqmv- 
alent  in  value  to  the  par  value  of  die  stock  is- 
sued tber^or.  That  it  is  the  daty  of  tht 
stockholders  to  see  that  it  poBsessea  such  val- 
ue. Ttiat  when  a  corporation  ia  sent  forth  into 
the  commercial  world,  accredited  by  them  as 
possessed  of  a  capital  in  money,  or  its  eqaiTa- 
lent,  in  property,  equal  to  the  par  valoe  of  its 
capital  stock,  every  person  dealing  with  it,  im- 
less  otherwise  advised,  has  a  right  to  extend 
credit  to  it  on  the  faith  of  the  fact  that  it« 
capital  stock  has  been  so  paid,  and  that  the 
money  or  its  eqoivalent  in  property  viU  be 
forthcoming  to  respond  to  his  legitimate  de- 
mands. In  short,  that  it  is  the  duty  of  the 
stockholder,  and  not  of  the  craditor,  to  aee  that 
it  is  80  paid." 

[I]  IV.  In  the  case  at  bar  tlie  Inoorpota- 
ton  of  the  Henseler  Mercantile  Oil  A  Sopfdy 
Company  stated  in  the  articles  of  inctHpora- 
tlon,  in  the  language  of  the  statute,  tliat  $50.- 
000  of  the  capital  stock  of  this  company  had 
been  paid  up  In  lawful  money  of  the  Cnited 
States.  The  creditors  had  a  right  to  rely 
upon  that  statement.  Therefore,  when  the 
receiver  showed  that  this  statement  was 
false,  and  that  the  incorporators  had  not 
paid  np  the  $50,000  In  lawful  money  ot  the 
United  States,  but  In  truth  had  merely  trais- 
ferred  to  the  new  company  property  with  a 
real  value  of  some  $7,000  and  good  will,  ia 
payment  of  the  remainder  ot  the  $50,000. 
then  the  duty  devolved  upon  appeUants  to 
show  that  what  was  called  good  will  was  la 
fact  a  real  asset,  and  had  a  value  equal  to 
the  value  placed  on  It  in  their  books,  to  wiL 
$30,433.10  (afterwards  increased  to  $34.- 
268.73).  A  portion  of  the  $a0,00O  capital 
stock  was  never  paid  up,  even  by  good  wilL 
This  is  evident  from  the  following  facts: 
Some  of  the  defendants  were  owners  ot  the 
Oeo.  Henseler  Oil  Company,  others  wue  own- 
ers of  the  Mercantile  Oil  &  Snpply  Ooanway. 
The  two  sets  got  together.  As  a  resolt.  all 
the  assets  of  the  two  companies  were  trasf- 
ferred  to  defendants,  inducUng  anidlancs. 
and  these  In  turn  transferred  them  to  the 
new  company,  and  received  back  500  sliars 
of  its  stock  as  full  paid.  The  assets  of  Ae 
Geo.  Henseler  Oil  Company  were  set  ost  ia 
the  books  of  the  new  company  as  amororiag 
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to  |S5,000,  in  wblch  was  Inctaded  good  will 
at  a  Taloatton  of  $14,143.  HoweTer,  in  the 
agreement  by  which  these  assets  were  turned 
over  to  the  new  company  it  was  further  pro- 
vided that  the  new  company  should  pay  the 
debts  of  the  Geo.  Henseler  Oil  Copiipany. 
amounting  to  $7,606.75.  Some  of  these  ac- 
counts receivable  were  worthless.  When 
these  accounts  and  the  amount  of  liabilities 
assumed  by  the  new  company  of  the  Geo. 
Henseler  Oil  Company  were  deducted  from 
the  real  assets,  it  left  net  assets  .aetoaUy 
turned  over  to  the  new  company  by  the  Geo. 
Henseler  Oil  0(»npany,  good  will,  of  course, 
excluded,  of  only  $2,219.56. 

The  assets  of  the  Mercantile  Oil  ft  Supply 
Company,  also  transferred  to  the  new  com- 
pany, were  entered  on  the  books  of  the  Hen- 
seler Mercantile  Oil  &  Supply  Company  at 
$25,000,  and  include  good  will,  $16,290,  and 
other  assets,  $8,710,  but  included  in  these 
assets  are  a  number  of  accounts  worthless  at 
tbe  time,  and  subsequently  charged  to  good 
'wiU  80  as  to  increase  the  amount  of  good 
will  on  the  books.  Deducting  these  bad  ac- 
counts from  the  real'  assets  left  net  real  as- 
sets of  $5^92.55.  From  this  is  to  be  deduct- 
ed a  dividend  paid  to  the  stockholders  of  the 
Mercantile  Oil  ft  Supply  Company  by  the 
new  company,  under  an  agreement  to  that  ef- 
fect, amounting  to  $800,  making  real  net  as- 
sets received  by  the  new  company  from  the 
MercantUe  Oil  ft  Supply  Company  (rf  only 
$4,792.55.  We  have  therefore,  in  the  first  In- 
stance, capital  stock  to  the  extent  of  $30,433, 
represented  by  alleged  good  will  of  the  two 
constituent  companies,  afterwards,  to  the  ex- 
tent of  $34,268.73,  being  the  aggregate  debts 
of  the  Geo.  Henseler  Oil  Company,  the  divi- 
dend paid  to  stockholders  of  tbe  Mercantile 
Oil  &  Supply  Company,  worthless  accounts 
receivable  of  tbe  Mercantile  Oil  &  Supply 
Company,  and  the  remainder,  $7,012.11,  which 
represents  tangible  assets  of  approximately 
that  value. 

[I]  Conceding,  therefore,  that  the  capital 
stock  of  the  corporation  may  be  represented 
by  good  will  of  constituent  companies  where 
no  money  passes,  and  that  all  the  stockhold- 
ers of  the  constituent  companies  become 
stockholders  of  the  new  company,  did  these 
ccmstltnent  companies  have  any  real  good 
win?  Tben  was  no  competent  proof  offered 
of  the  value  of  the  good  will  of  either  of 
these  companies.  One  witness,  it  is  true, 
testified  that  he  thought  the  good  wfll  of  the 
Mercantile  Oil  &  Supply  Company  was  worth 
$15,000,  because  that  company  had  always 
paid  a  dividend,  and  had  also  paid  Its  debts.^ 
In  this  statement  he  evidently  ignored  the' 
fact  that  these  dividends  had  been  paid  out 
of  the  capital  stock,  as  is  sometimes  done  in 
mushroom  organizations,  to  wfUch  class  none 
of  these  companies,  it  is  but  fair  to  say,  be- 
longed.    Xhe  position  of  the  receiver  was 
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that  the  good  will  of  a  company  can  cmly  be 
estimated  by  the  results  of  Its  business  oper- 
ations from  the  time  It  commences  until  it 
ceases  to  do  business ;  and,  where  the  consol- 
idated company,  as  here,  was  c<Hitrolled  and 
managed  by  the  same  people  as  those  who 
managed  and  controlled  the  constituent  com- 
panies, good  will  may  also  be  shown  by  the' 
results  of  the  business  operations  of  tbe  con- 
solidated company.  The  books  of  these  com- 
panies showed,  that  the  Geo.  Henseler  Oil 
Company  started  out  with  a  paid-up  capital 
stock  of  $10,000,  and  that  after  five  years' 
operation  it  wound  up  with  assets  of  only. 
$2,219:56.  The  Mercantile  Oil  &  Supply  Com- 
pany commenced  business  with  a  paid-up 
capital  of  $30,000,  of  wUch  $15,000  was  pre- 
ferred and  $16,000  was  common  stock.  Tbe 
common  stod^  paid  no  dividends,  but  during 
tbe  five  years  of  operation  the  preferred 
stock  paid  a  dividend  of  8  per  cent.  At  the 
close  of  these  five  years  of  business  the  net 
assets  of  this  company  amounted  to  only  $4,- 
792.55.  Inasmuch  as  daring  that  period  the 
company  paid  out  to  its  stockholders  $6,200 
in  dividends,  it  is  proper,  in  order  to  arrive 
at  the  total  loss,  to  add  this  to  the  assets 
above  stated,  making  $9,992JJ5.  Deducting 
this  from  the  $30,000  assets  with  which  the 
company  started,  leaves  a  balance  of  $20,- 
008,  which  represents  the  net  loss  of  the 
company  in  five  years  of  operation.  The  two 
companies,  therefore,  during  their  business 
lives  show  an  operating  loss  in  the  one  case 
of  77  per  cent  and  in  the  other  case  66  per 
cent,  of  their  respective  capitalizations.  Un- 
der this  state  of  facts  the  companies  can 
hardly  be  said  to  have  had  a  good  will  which 
can  be  represented  by  dollars  and  cents  when 
the  continued  business  was  managed  by  the 
same  persons  as  when  operated  at  the  loss 
stated.  It  was  further  shown  that  the  con- 
solidated business  with  the  added  good  will 
of  the  former  companies,  when  operated  by 
the  same  persons  who  had  owned  and  oper- 
ated said  former  companies,  resulted  in  no 
profit,  but,  on  the  contrary,  suffered  a  net 
loss  in  its  five  years  of  tusiness. 

We  have  defined  good  will  to  be  "the  ad- 
vantage or  benefit  •  •  •  acquired  by  an 
establishment  beyond  the  mere  value  of  the 
capital  stock,  funds,  or  property  employed 
therehi,  in  consequence  of  the  general  public 
patronage,"  etc.  Milling  Co.  v.  Hanebrink, 
247  Mo.  loc.  dt  221,  152  S.  W.  35T,  Ann.  Cas. 
1914B,  875.  If  In  consequence  of  the  general 
public  patronage  such  declared  advantage  or 
benefit  turns  out  to  be  a  disadvantage  and  a 
loss,  then  the  good  will  becomes  nothing  more 
than  a  purely  imaginary  quantity.  Para- 
phrasing a  Pauline  mysticism,  it  is  neither 
"the  substance  of  things  hoped  for  not  the 
evidence  of  things  not  seen."    Heb.  11:1. 

v.  During  the  five  years  of  business,  al- 
tjiough     this-  comiwny    possessed    wagons, 
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horses,  tools,  oil  stations,  etc.,  yet  It  charged 
nothing  off  for  loss,  depreciation,  or  waste, 
except  $90  for  the  loss  of  a  horse.  Every- 
thing else  it  owned  or  possessed  was  carried 
during  the  five  years  of  business  at  original 
cost.  The  loss  which,  according  to  Its  books, 
was  due  to  operation,  is  much  less  than  the 
actual  loss.  An  expert  accountant  fonnd 
that  there  was  an  actual  deficit  or  difference 
between  assets  and  liabilities  of  $13,302.68. 
As  we  have  shown,  the  company  commenced 
business  with  real  assets  of  about  $7,000. 
Five  years  later,  when  the  hooks  were  ex- 
amined, not  only  had  the  capital  stock  been 
dissipated,  bat  the  ccHnpany  owed  $13,000 
more  than  it  had  assets.  Therefore  there 
was  a  total  loss  during  this  period  of  $20,- 
314.79.  While  this  was  but  the  estimate  of 
an  experienced  accountant,  the  events  proved 
it  to  he  fairly  accurate,  and  tallied  with  that 
made  by  the  receiver  two  years  afterwards. 

[7]  VI.  The  sale  of  their  unpaid  stock  by 
certain  of  the  ai^Kllants  before  the  institn- 
tion  of  this  suit  will  not  relieve  them  from 
liability  to  the  creditors  of  the  company  for 
their  respective  balances  due  on  such  stock. 
Eyerman  v.  Krleckhaus,  7  Mo.  App.  loc  dt. 
457 ;  Epstein  v.  Clothing  Co.,  67  Mo.  App.  loc. 
cit.  226. 

We  have  thus  reviewed  the  facts  to  enable 
It  to  be  determined  whether  there  was  a  pay- 
ment in  any  manner  by  these  appellants  of 
the  amounts  they  respectively  obligated 
themselves  to  pay  upon  their  subscription  for 
and  the  issuance  to  them  of  the  shares  of 
their  stock.  We  do  not  find  that  the  stock 
was  paid  for  either  "in  money,  meal,  or 
malt;"  and,  if  good  will  he  held  to  be  prop- 
erty, however  Its  existence  may  be  ascertain- 
ed, it  constitutes  no  factor  In  the  determina- 
tion of  the  matter  at  Issue  because  it  did  not 
exist ;  if  it  did  exist  its  value  was  negligible. 

Under  no  view  of  the  facts  in  this  case 
have  appellants  Interposed  a  meritorious  de- 
fense, and  the  Judgment  of  the  trial  court  is 
therefore  affirmed. 

All  concur. 


COSHOW  et  al.  V.  OTEY.     (No.  20942.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1920.) 

I.  Evidence  €=3278— Admissions  of  decedent 
as  to  gift  admissible  to  characterize  defend- 
ant's possession. 

In  ejectment  by  devisees  against  defendant, 
a  negro,  claiming  to  have  been  given  the  land 
by  testator,  and  to  have  acquired  title  by  ad- 
verse possession,  testimony  as  to  testator's 
declarations  or  admissions  that  the  land  was 
defendant's,  and  that  he  (testator)  had  given 
it  to  him,  held  admissible  as  characterizing 
defendant's  posaession. 


2.  Adverse  possoosloa  «=364— PoMessica  isder 
parol  gift  is  adverse. 

Possession  under  a  parol  gift  is  adverse, 
net  pennissive. 

3.  Adverse  possession  «=s>l06(4) — ^Tea  years 
gives  title. 

One  who  holds  open,  notorions,  conttnued, 
uninterrupted,  adverse,  and  actual  possessioB 
of  realty  for  10  years  or  more  acquires  legal 
title  as  fully  as  if  he  held  deed  from  the 
owner. 

4.  Adverse  possession  «=»55— Death  of  ewaer 
does  HOt  interrupt  adversa  possessioa. 

It  defendant  had  adverse  possession  of 
realty  owned  by  plaintiff's  predecessor  prior 
to  such  predecessor's  death,  and  after  tbe 
death  continued  in  such  possession  and  held  it 
for  the  10  years  last  before  commencement 
of  plaintiff's  ejectment  suit,  defendant  acquired 
title,  as  the  death  did  not  stop  the  running  of 
tbe  statute. 

5.  Adverse  possession  $=»II6(5) — iostmetiei 
held  not  erroneous,  as  authori2ing  fiading  ti- 
tle passed  by  gift. 

In  ejectment  by  devisees'  against  defendant, 
a  negro,  claiming  by  adverse  possession,  in- 
struction that  if  testator  gave  the  property  to 
defendant  absolutely,  and  defendant,  before 
testator's  death,  took  possession  pursuant  to 
tbe  gift,  and  such  possession  was  adverse  and 
continued  for  10  years  last  before  commence- 
ment of  suit,  defendant  acquired  title,  was 
not  erroneous,  as  authorizing  the  jury  to  find 
that  title  passed  to  defendant  by  the  gift. 

6.  Trial  <8=3260(l)— Inatructioa  a«ed  aat  bt 
repeated  on  request. 

An  instruction,  fully  and  completely  cov- 
ered by  another  given  at  the  party's  request 
was  properly  refused. 

7.  Trial  ^^243— Instructions  presenting  ces- 
flioting  theories  of  proof  not  la  conflict 

Two  lines  of  instructions,  following  con- 
flicting proof,  and  presenting  fully  the  two 
theories  of  the  case,  are, not  in  conflict. 

Appeal  from  Circuit  Court,  St.  Charles 
County;    Edgar  B.  Woolfolk,  Judge. 

Action  in  ejectment  by  John  W.  Coshow 

and  others  against  Orlaney  Otey.  From  a 
judgment  for  defendant,  plaintiffs  appeaL 
Affirmed. 

C.  W.  &  J.  W.  Wilson,  of  St  Charles,  for 
appellants. 

Theodore  C.  Bruere,  of  St  Charles,  for  re- 
spondent. 

GRAVES,  J.  Action  In  ejectmrat  for  two 
small  tracts  of  land  (aggregating  less  than 
45  acres)  in  St  Charles  county.  The  peti- 
tion is  in  usual  form,  alleging  ouster  of  plain- 
tiffs by  defendant  on  March  2,  1916,  and  al- 
leging rents  and  profits  to  be  $10  per  month, 
and  damages  at  $50.  The  answer  upon 
which  the  trial  was  had  was  a  tliird  amended 
answer,  and  consisted  of  the  followt&g  d«- 
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fensea:  (1)  An  admission  of  possession  and 
a  denial  of  all  other  matters  of  the  petition ; 

(2)  plea  of  the  10-year  statute  of  limitation ; 

(3)  plea  of  the  24-year  statute  of  limitation ; 

(4)  title  in  defendant  by  open,  notorious,  con- 
tinuous, and  adverse  possession  for  a  period 
of  10  years.  Whilst  there  are  some  reitera- 
tions, the  foregoing  cover  the  defenses  made. 
Keply  was  a  general  denial.  Upon  a  trial  be- 
fore a  jury  the  defendant  bad  a  verdict  in 
his  favor,  and  from  the  Judgment  entered 
upon  such  verdict  the  plaintiffs  have  ap- 
pealed. 

No  formal  assignments  of  error  are  made 
In  the  brief  for  appellants  but  under  their 
heading  of  "Points  and  Authorities"  it  is 
said  tliat  the  court  committed  "reversible  er- 
ror" in  the  following  particulars:  (1)  In  ad- 
mitting the  evidence  to  the  effect  that  Aiontso 
B.  Howell  under  whose  will  plaintiffs  claim 
title  stated  in  his  lifetime  that  he  had  given 
the  property  to  defendant;  (2)  in  giving  in- 
structions Nob.  1,  2,  and  3  for  defendant ;  (3) 
in  giving  conflicting  instructions;  and  (4) 
In  refusing  Instruction  No.  8  as  asked  by 
plaintiffs. 

The  plaintiffs  in  this  case  are  trustees  un- 
der the  will  of  Alonzo  B.  Howell,  by  the 
terms  of  which  be  gave: 

"All  the  rest,  residue  and  remainder  of  my  es- 
tate, both  real,  personal  and  mixed,  I  give, 
devise  and  bequeath  to  Wm.  M.  Stewart,  Mike 
Sutton,  John  W.  Coshow,  Isaac  N.  Howell,  and 
John  'Burton,  as  trustees,  and  to  their  succes- 
sors in  office  and  trust  forever,  for  the  pur- 
pose of  organizing  and  incorporating  themselves 
into  a  cemetery  association  under  the  laws  of 
the  state  of  Missouri,  said  trustees  and  their 
successors  to  set  apart  such  of  my  real  es- 
tate as  in  their  judgment  may  be  necessary,  in- 
cluding the  old  family  burial  ground,  where  my 
father,  and  mother  and  many  of  their  descend- 
ants and  relatives  are  buried,  for  cemetery  pur- 
potKS.  And  said  trustees  and  their  succes- 
sors are  hereby  empowered  to  make  such  rules 
and  regulations  in  reference  to  said  cemetery 
as  in  their  wisdom  and  judgment  may  be  just 
and  proper.  And  I  hereby  give  and  grant  to 
said  trustees  anthority  and  power  to  use  the 
net  income,  rents  and  profits  arising  from  my 
said  estate  for  the  purpose  of  improving,  dec- 
orating, adorning  and  enlarging  said  c-ometery 
grounds.  And  for  all  services  rendered  by 
them,  or  any  of  them,  in  their  capacity  as  such, 
they  are  to  be  paid  out  of  said  income,  so  that 
no  part  of  the  principal  of  my  estate  shall  be 
encroached  upon  at  any  time,  unless  the  same 
be  required  for  such  improvements." 

By  a  codicil  this  was  later  modified  thus: 

"Now,  I,  the  said  Alonzo  B.  Howell,  do  make 
this  codicii  to  my  said  will,  and  I  do  hereby 
revoke  said  provision  in  reference  to  said 
cemetery  association  as  a  corporation  under 
the  laws  of  the  state  of  Missouri  and  -  also 
aa  to  Isaac  N.  Howell  as  one  of  the  trustees, 
and  I  hereby  appoint  Wm.  M.  Stewart,  John 
W.  Coshow,  Mike  Sutton  and  John  Burton 
■8  trustees  for  the  care,  improvement  and  such 
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maintenance  of  said  cemetery  as  is  directed  in 
my  said  will,  except  that  they  shall  not  be 
required  to  organize  as  a  cemetery  association 
under  the  laws  of  the  state  of  Missouri,  ^nd 
I  direct  that  my  executor  shall,  as  sodn  as 
convenient  after  my  decease,  pay  to  said  trus- 
tees, Wm.  M.  Stewart,  Mike  Sutton  and  John 
Burton,  for  their  services  as  said  trustees,  fifty 
doUars  each,  and  to  John  W.  Coshow  five  hun- 
dred dollars  for  his  services  as  such  trustee." 

The  paper  title  to  the  land  in  dispute  was 
in  Alonzo  B.  Howell  at  the  date  of  his  death 
In  January,  1902,  and  his  estate  was  finally 
settled  In  May,  1904.  The  instant  suit  was 
brought  May  4,  191&  There  is  no  dispute  as 
to  the  fact  that  the  property  described  in  the 
petition  Is  In  the  possession  of  the  defendant. 
On  the  other  hand  the  proof  for  the  defend- 
ant tends  to  show  that  defendant  had  been  in 
the  open,  notorious,  hostile,  and  adverse 
possession  of  the  land  for  much  more  than 
10  years.  The  defendant  is  a  colored  man, 
and  the  son  of  a  former  slave  of  the  said 
Alonzo  Howell,  and  whilst  living  upon  the 
land  In  dispute  worked  more  or  less  for  Mr. 
Howell.  There  is  much  substantial  evidence 
showing  that  defendant  has  had  the  land 
fenced  for  more  than  25  years,  and  has  lived 
upon,  cultivated,  and  improved  it  during  that 
time.  He  paid  no  rent  during  the  lifetime  of 
Howell,  and  none  since  although  there  was 
a  slight  attempt  to  show  payment  of  rent  a 
time  or  two  since  the  death  of  Howell ;  but 
there  is  not  much  substance  to  tliis  portion 
of  the  evidence.  The  evidence  is  ample  to 
support  the  verdict  of  the  jury  and  the  judg- 
ment of  the  court  in  the  cause  should  be  af- 
firmed, unless  there  is  some  substance  in  the 
assignments  of  error.  These,  and  the  perti- 
nent facts  pertaining  thereto,  we  leave  to  the 
opinion. 

[1]  I.  The  plaintiffs  in  this  ease  stand  in 
the  shoes  of  Alonzo  B.  Howell.  The  evidence 
to  which  plaintiffs  objected,  and  of  which 
complaint  is  now  made,  is  in  the  nature  of 
admissions  by  Howell  that  he  had  given  the 
land  to  Otey.  There  is  no  question  that  Otey 
went  into  possession  and  made  valuable  im- 
provements thereon  in  the  lifetime  of  Howell. 
A  sample  of  the  testimony  now  complained 
of  will  serve  a  good  purpose  here.  Witness 
Hnning  was  on  the  stand  for  defendant,  and 
said: 

"Q.  Now,  Mr.  Huning,  I  will  ask  you  wheth- 
er you  had  any  conversation  with  Mr.  Howell 
with  reference  to  the  property  that  was  on  the 
eastern  side  of  this  fence  that  ran  along  the 
west  boundary  of  this  in  controversy. 

"Mr.  Bruere:  Mr.  Wilson  takes  the  position 
as  to  adverse  possession.  It's  clear  that,  if 
the  ancestor  disclaims  any  right  to  this  prop- 
erty and  makes  the  statement  that  the  prop- 
erty does  not  belong  to  him,  but  belongs  to 
the  other  man,  and  disclaims  any  right  of 
ownership,  that  it  is  admissible. 

"The  Court:  If  that  is  what  you  propose  to 
show,  the  court  will  overrqie  the  objection. 
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"Mr.  Braere:  That  ia  what  I  want  to  show 
by  this  witness. 

"Mr.  Wilson!  We  except  to  the  ruling  of  the 
court  for-  the  reasons  indicated. 

"The  Court:    Proceed. 

"Q.  Just  state  what  that  conversation  was. 
A.  My  father  was  cutting  board  timber  over 
there  and  only  was  to  get  the  black  oak. 

"Mr.  Wilson:  That's  not  giving  the  statement 
or  conversation  with  Mr.  Howell.  We  object 
to  it. 

"The  Court:  Sustained.  State  what  was 
said. 

"A.  Of  coarse,  on  the  west  side  of  Uncle 
Alonzo's  house,  that  was  in  the  pasture,  the 
black  oak  timber  was  without,  and,  of  course, 
he  had  told  him  not  to  take  anything  but  black 
oak,  and — 

"Mr.  Wilson:    We  object  to  that. 

"The  Court:  State  what  was  said— what  Mr. 
Howell  said.  A.  He  asked  Mr.  Howell  wheth- 
er he  could  get  the  black  oak  on  the  other 
side  of  the  house — 

"Q.  What  do  you  mean  by  that?  A.  Over 
across  the  fence. 

"Q.  That  is  where  Otey  was?  A.  Tes,  sir; 
and  be  said  not  to  take  anything  there;  that 
belonged  to  Otey  and  wasn't  bis,  and  not  to 
go  over  there  to  cut  any. 

"Q.  Who  said  that?    A.  Mr.  Howell." 

And  further  the  same  witness  said: 

"Q.  Now,  you  say,  when  you  went  to  see 
Mr.  Howell,  to  ask  permission  to  cut  board 
timber  directly  over  across  the  fence,  it  was 
the  fence  as  it  existed  at  that  time?  A.  There 
was  a  fence  there  at  that  time'  when  I  went 
there. 

"Q.  And  he  told  you  not  to  go  across  the 
fence  that  was  Otey's?     A.  Tes,  sir. 

"Q.  And  that  occurred  Otey  was  living  there 
on  that  place  that  time,  was  be?    A.  Tes,  sir. 

"Q.  And  that  occurred  how  long  ago;  25  or 
30  years  ago?  A.  That  was  the  last  year  I 
'  was  living  there;  that's  about  27  or  28  years 
ago." 

Another  witness  said: 

"The  Court:  Just  state  the  conversation, 
whatever  it  was.  A.  Well,  I  was  trading  with 
him  on  some  corn  there,  and  he  made  me  a 
price,  and  I  told  him  that  I  couldn't  haul  that 
corn  at  the  price,  unless  he  would  take  off 
enough  to  pay  me  to  haul  it,  and  he  said  he 
couldn't  well  do  that;  and  I  said,  'Haven't 
you  got  any  one  to  haul  it?'  and  he  said,  1 
have  no  one  but  a  nigger,  and  he  is  busy  now, 
and  I  couldn't  get  him;'  and  I  said,  'What 
nigger?  and  he  said  'Orlaney  Otey,  that  lives 
over  here  on  a  piece  of  land  I  gave  him.'  That 
was  the  conversation." 

The  foregoing  has  reference  to  a  conversa- 
tion with  Mr.  Howell  at  Howell's  place. 
A  brother  of  the  defendant  testified:        '* 

"Q.  Did  you  ever  have  a  talk  with  Alonzo 
Howell  with  reference  to  this  place— the  own- 
ership of  this  place?    A.  Yes,  sir. 

"Mr.  Wilson:  If  the  court  please,  we  object 
to  this  testimony  for  the  reasons  already  in- 
terposed. 

"The  Court:  Overruled.  (To  which  ruling 
of  the  court  the  plaintiffs,  by  counsel,  then  and 


there  duly  excepted,  and  saved  their  excep- 
tions.) 

"A.  I  went  over  there  to  work  on  Oilaney's 
place  one  time.     Orlaney  couldn't  go,  and  be 

sent  me  to  work  in  his  place,  and  when  T 
started  away  'Marse  Alonzo,'  as  we  always 
addressed  him,  told  me,  he  says,  'Now,'  ne 
says,  'I  have  given  Orlaney  a  home,'  he  says; 
'that's  his,  and  I  have  nothing  to  do  with  it'" 

The  foregoing  is  the  character  of  the  tes- 
timony to  which  the  appellants  lodge  their 
assignment  of  error.  Evidence  of  this  char- 
acter was  recognized  as  proper  in  the  case  of 
Allen  T.  Mansfield,  108  Mo.  loc.  dt.  348.  350, 
18  S.  W.  901.  That  was  an  action  in  eject- 
ment, as  here,  and  among  other  defenses  was 
that  of  adverse  possession.  Black,  J.,  In  dis- 
cussing the  matter  at  page  348  of  108  Mo., 
at  page  902  of  18  &  W..  supra,  said: 

"It  is  to  be  observed  in  the  first  place  that 
there  is  no  evidence  of  improvements  made 
by  the  alleged  donee,  or  other  circumstances 
to  take  the  alleged  parol  gift  out  of  the  stat- 
ute of  frauds.  As  stated  by  counsel  for  the 
defendant,  it  is  title  by  adverse  possession, 
not  by  gift,  which  will  defeat  the  plaintiff. 
Continuous  adverse  possession  under  a  parol 
gitt  for  the  statutory  period  will  not  only  con- 
stitute a  perfect  defense,  as  against  the  donor 
and  those  claiming  under  him,  but  it  will  con- 
fer title  upon  the  donee.  Campbell  v.  Braden, 
96  Pa.  St.  388;  Moore  v.  Webb,  2  B.  Mon. 
(Ky.)  282;  Outcalt  v.  Ludlow,  32  N.  J.  L. 
239;  Sumner  v.  Stevens,  6  Mete.  (Mass.)  337; 
Clark  V.  Gilbert,  39  Conn.  94." 

In  the  Allen  Case  the  Judgment  for  the  de- 
fendant was  reversed  and  the  cause  remand- 
ed, but  not  upon  the  point  involved  here. 
And  in  that  case  at  page  350  of  108  Mo.,  at 
page  903  of  18  S.  W.,  this  court  quotes  ap- 
provingly from  the  Supreme  Court  of  Con- 
necticut thus: 

"As  said  in  Qark  v.  Gilbert,  supra:  "Much 
has  been  said  about  an  open,  notorious  pos- 
session, but  such  expressions  are  not  applicable 
to  a  case  like  this.  Possession  taken  under 
a  parol  gift  is  adverse  in  the  donee  against 
the  donor,  and,  if  continued  for  15  years,  per- 
fects the  title  of  the  donee  as  against  the 
donor.  The  donor  in  such  eases,  not  only 
knows  that  the  possession  is  adverse,  but  in- 
teud»  it  to  be,  and  there  is. no  occasion  for  any 
notoriety.  Notoriety  is  only  important  where 
the  adverse  character  of  the  possession  is  to 
be  brought  home  to  the  owner  by  presomption. 
Of  course,  where  it  is  shown  that  he  had  actu- 
al knowledge  that  the  possession  waa  under 
claim  of  title,  and  therefore  adverse,  openness 
and  notoriety  are  unimportant,  for  no  other 
person  has  any  legal  interest  in  the  question 
or  right  to  be  informed  by  notoriety  or  other- 
wise.' See,  also,  Sedg.  &  Wait  on  Trial  of 
Land  Titles  (2d  Ed.)  i  786.  On  these  grounds 
the  Rannels  Case  can  stand  without  question 
or  doubt,  for  there  was,  as  against  the  donor, 
sufficient  actual  possession  of  the  whole  tract, 
and  color  of  title  was  not  necessary  to  a  com- 
plete defense,  and  that  case  stajods  on  no 
other  grounds." 
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So  in  the  case  at  bar. 


fore  Howell's  death,  defendant  had  the  land 
in  questilon  under  fence  and  In  his  possession. 
Howell  lived  close  by,  and  was  advised  of 
what  defendant  was  doing.  He  saw  defendant 
Improve  and  use  the  property,  and  these  ad- 
missions of  the  deceased  characterized  the 
possession  of  defendant,  and  were  proper. 

[2]  II.  To  follow  the  qnestlon  above  dis- 
cussed a  little  farther:  The  defendant  had 
the  right  to  show  the  character  of  his  pos- 
session by  the  admissions  of  the  donor.  If 
there  was  In  fact  a  parol  gift  These  ad- 
missions were  made  in  the  very  presence  of 
the  defendant's  possession.  The  evidence  Axes 
the  time  of  the  possession  as  being  more  than 
10  years  prior  to  the  death  of  the  alleged  do- 
nor, and  for  more  than  10  years  after  his 
death.  In  the  case  of  Int.  Bank  of  St  Louis 
V.  Fife,  95  Mo.  loc.  clt.  126.  8  S.  W.  244,  it  Is 
said: 

"Where  an  absolute  and  unqualified  donee  in 
fee  takes  possession  of  lands  andei  a  parol 
gift,  bis  possession  is  thenceforth  adverse  to 
the  donor.  Authorities  are  numerous  to  that 
effect,  and  among  others  the  case  of  Raonells 
V.  Bannells,  52  Mo.  109,  where  it  is  said  that 
the  donee  is  to  be  regarded  as  holding  adverse- 
ly to  the  donor  'from  the  very  inception  of  her 
entry  under  the  parol  gift.' " 

So  that  In  this  case  the  admissions  of  de- 
ceased were  certainly  proper,  under  the 
pleadings  before  ns,  to  characterise  the  pos- 
session of  the  defendant,  as  suggested,  supra. 
These  admissions  tended  to  show  adverse 
rather  than  permissive  possession,  because 
possession  under  a  parol  gift  Is  adverse  and 
not  permissive. 

III.  The  three  Instructions  given  for  the 
defendant,  which  are  complained  of  In  this 
court  read: 

"Defendant't  Inttruction  No,  i.— The  court 
instructs  the  jury  that  one  who  holds  the  open, 
notorious,  'continued,  uninterrupted,  adverse, 
and  actual  possession  of  real  estate  for  a  period 
of  10  years  or  more  acquires  the  legal  title  to 
the  property  as  fully  as  if  he  bad  acquired  the 
same  by  deed  from  the  owner;  therefore,  if 
you  believe  from  the  evidence  that  the  defend- 
ant has  held  the  open,  notorious,  continuous,  un- 
interrupted, adverse,  and  actual  possession  of 
the  premises  described  in  the  petition  prior  to 
the  death  of  Alonzo  Howell,  and  that  such  pos- 
session continued,  and  the  defendant  was  in 
the  visible,  notorious,  continued,  actual,  and  ad- 
verse possession  of  the  premises  described  in 
the  petition,  for  a  period  of  more  than  10  years 
preceding  t^e  institution  of  this  action,  you 
must  find  for  the  defendant 

"Defendant's  Imtruotion  No.  i.—It  the  jury 
believe  from  the  evidence  that  Alonzo  Howell 
gave  the  property  in  question  to  the  defendant 
absolutely  and  unqualifiedly,  and  that  the  de- 
fendant, prior  to  the  death  of  Alonzo  Hoiwell, 
took  possession,  pursuant  to  such  gift  of  the 
premises  described  in  the  petition,  claiming  ti- 
tle according  to  such  gift,  and  that  such  pos- 
session was  visible,  notorious,  continued,  adverse 
and  actnal,  and  that  such  possession  contlnaed 
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mencement  of  this  suit  and  that  such  possession 
was  visible,  notorious,  continQed,  adverse,  and 
actual  for  that  period,  then  the  jury  should 
find   for   the  defendant     (Given.) 

"Defendant't  Instruction  No.  S.—lt  the  jury 
believe  from  the  evidence  that  the  defendant 
had  the  exclusive,  visible,  notorious,  continued, 
'and  actual  adverse  possession  of  the  premises  in 
controversy  prior  to  the  death  of  Alonzo  How- 
ell, and  that  the  defendant  after  the  death  of 
Alonzo  Howell,  continued  in  such  possession, 
and  had  and  held  the  visible,  exclusive,  noto- 
rious, continued,  and  actual  adverse  possession 
of  the  premises  in  controversy  for  a  period  of 
10  years  next  before  the  commencement  of  this 
suit  they  will  find  for  the  defendant    (Given.)" 

[8,  ♦]  Instructions  1  and  3,  supra,  are  prop- 
er declarations  of  law,  where  there  Is  evi- 
dence tending  to  show  contlnuons  adverse 
possession  for  the  statutory  period.  As  we 
have  suggested  there  Is  such  evidence:  (1) 
To  show  contlnuons  adverse  possession  for 
the  statutory  period  prior  to  Howellls  death ; 
and  (2)  to  show  continuous  adverse  posses- 
sion for  the  statutory  period  after  his  death. 
The  death  of  Howell  did  not  stop  the  running 
of  the  statute,  and  instruction  No.  3  was  In- 
tended to  make  that  matter  dear.  These  are 
stock  instructions  on  adverse  possession. 
The  plaintiffs  by  their  own  Instructions,  Nos. 
1,  2,  5,  6,  and  7,  recognized  that  the  question 
of  adverse  possession  was  one  for  the  jury, 
by  the  use  of  such  clauses  as: 

"Unless  the  defendant  has  acquired  title  by 
adverse  possession  of  the  said  tract  of  land,  as 
explained  in  the  instructions  in  this  case,  for 
a  period  of  10  years  next  before  the  commence- 
ment of  this  suit" 

The  argument  before  this  court  was  not  in 
criticism  of  these  two  Instructions,  but  was 
directed  to  Instruction  No.  2,  supra.  There 
is  a  bit  of  testimony  tending  to  show  that 
the  possession  of  the  defendant  was  merely 
permissive,  and  that  he  held  under  the 
grantor  of  plaintiffs.  This  should  be  borne 
in  mind  in  the  discussion  of  this  instruction. 
In  fact,  this  permissive  character  of  defend- 
ants' possession  was  submitted  to  the  Jury  by 
plaintUTs  instructions,  and  the  fact  found 
against  them. 

[6]  The  portion  of  this  Instruction  2,  which 
Is  complained  of  here,  is  that  part  which 
authorizes  the  jury  to  consider  t£e  fact  as  to 
whether  or  not  the  deceased  had  given  the 
land  to  defendant  As  used  in  this  Instruction, 
this  clause  simply  meant  that  the  oral  gift 
would  make  the  possession  taken  thereunder 
adverse,  and  not  permissive.  The  whole  in- 
struction, when  read,  so  Indicates.-  It  is 
clear  that  the  Instruction  did  not  authorize 
the  jury  to  find  title  in  defendant  by  and 
through  the  oral  gift,  but  only  authorized  the 
Jury  to  determine  the  matter  of  an  oral  gift, 
as  bearing  upon  the  questions  of  adverse  or 
permissive  possession.    The  Instruction  was 
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,  proper,  as  was  the  evidence  as  to  a  gift,  and 
for  the  same  reason,  supra. 

[6]  IV.  The  refusal  of  Instruction  No.  8 
for  the  plaintiffs  was  proper.  It  was  fully 
and  completely  covered  by  their  instruction 
No.  3,  already  given  by  the  court.  The  two 
instructions  have  but  to  be  read,  to  show 
that  they  cover  the  same  questions. 

[7]  Nor  is  there  substance  in  the  charge 
that  there  was  a  conflict  in  the  instmctions. 
There  were  two  lines  of  instructions,  as  there 
would  be  on  conflicting  proof;  but  they  pre- 
seilt  fully  the  two  theories  of  the  case. 
Plaintiffs  contended  that  defendant's  posses- 
sion was  under  the  deceased,  and  not  adverse. 
Defendant  contended  that  the  possession  was 
adverse.  The  two  lines  of  instructions  prop- 
erly presented  the  respective  theories,  and 
were  not  in  any  sense  conflicting. 

There  was  no  error  in  the  trial,  and  the 
Judgment  is  affirmed. 

All  concur,  except  WOODSON,  J.,  who  Is 
absent 


STEWART  V.  OMAHA  LOAN  &  TRUST  CO. 
et  al.    (No.  20879.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

June  4,  1920.    Rehearing  Denied  June  25, 

1920.) 

L.  Judgment  <»5>248— Rellaf  in  suit  to  quiot 
title  moasured  by  ploadinot. 
In  view  of  Rev.  St.  1009,  {{  2535  and  2636, 
the  rules  of  procedure  in  suits  to  quiet  title 
are  the  same  as  In  other  civil  actions,  and  the 
relief  afforded  is  to  be  measured  by  tbe  plead- 
ings in  each  particular  case. 

2.  Quieting  title  ®=>43— Defense  should  have 
been  limited  to  Issues  raised  by  pleading. 

In  an  action  to  quiet  title,  where  defend- 
ants' answer  denies  plaintiff's  ownership  and 
alleges  deed  of  trust  to  secure  defendants'  note 
is  a  prior  lien  over  plaintiffs  claim,  right,  and 
title,  and  asks  its  foreclosure,  the  defense 
should  have  been  limited  to  such  issues  which 
did  not  autboriEe  the  issue  of  the  postpone- 
ment of  trust  deed  under  foreclosure  of  which 
plaintiff  claims  title  by  purchase  on  foreclosure 
to  that  of  defendant. 

3.  Appeal  and  error  ®=»232( I >/2)— Objection 
that  pleadings  did  not  warrant  determination 
held  not  raised  by  objection  to  documentary 
evidence. 

In  suit  to  quiet  title,  objection  that  the 
pleadings  did  not  warrant -a  determination  as 
to  tbe  priority  of  trust  deeds  was  not  made  by 
mere  objection  to  documentary  evidence  which 
did  not  bear  on  such  question. 

4.  Appeal  and  error  «s>l7t  (3)— Theory  of  case 
below  adhered  to. 

Where  parties  proceeded  as  though  plead- 
ings in  suit  to  quiet  title  warranted  determi- 
nation of  priority  of  trust  deeds,  case  on  ap- 
peal will  be  tried  on  same  theory. 


5.  IMortgagM  «»I5I(2)— Of  tw«  truat  detd* 
by  same  grantor  that  soeuring  note  aiataring 
first  had  priority. 

Where  two  mortgages  or  deeds  of  trust  are 
simultaneously  executed  by  the  same  grantor 
to  secure  different  notes  to  the  same  grantee, 
the  effect  is  the  same  as  if  one  mortgage  or 
deed  of  trust  had  been  executed  to  secure  the 
notes  maturing  at  different  times  so  that  tbe 
trust  deed  securing  the  first  maturing  note  has 
priority. 

6.  Mortgages  «=3372( I)— Agreement  as  to 
which  of  two  trust  deeds  shall  bo  prior  net 
binding  upon  purohaser  on  foredosare. 

Plaintiff,  claiming  under  purchaser  on  fore- 
closure of  trust  deed,  is  not.  l>ound  by  any 
agreement  between  the  original  payee  of  tbe 
notes  and  grantee  of  such  deeds  as  to  priority, 
wheVe  neither  purchaser  at  foreclosiire  nor  any 
subsequent  purchaser,  including  plaintiff,  liad 
hnowledge  of  such  agreement,  and  the  burden 
was  upon  defendants  to  show  notice. 

7.  Mortgagee  «=>275— Whor*  parohaaar  upcu 
foreclosure  excepted  from  covenants  la  hi* 
deed  another  trust  dead,  his  saooessor  was 
not  estopped  thereby. 

Where  purchaser  of  land,  upon  foredosnre 
of  one  of  two  trust  deeds  simidtaneously  exe- 
cuted by  grantor  to  same  grantee,  excepted  in 
covenants  of  a  warranty  deed  to  another  the 
other  deed  of  trust,  such  act  only  operated  to 
except  it  from  such  covenants,  and  did  not 
estop  plaintiff  from  contesting  the  lien  of  such 
excepted  trust  deed. 

8.  Evidenoa  e=>383 (7)— Plaintiff  act  boaad  by 
deads  to  which  ha  Is  not  a  party. 

Plaintiff  seeking  to  quiet  title  is  not  bound 
by  recitals  in  deeds  to  which  he  was  not  a  party 
and  under  which  he  does  not  daim. 

9.  Mortgage*  «=3l7l(l>— Mort|ag«tt  wboM 
note  matures  subsequent  to  that  amlar  trust 
deed  of  equal  date  has  constructive  aotica  of 
priority. 

Where  grantor  granted  the  same  grantee 
deeds  of  trust  securing  notes  maturing  at  dif- 
ferent times,  the  record  of  the  trust  deeds  con- 
stituted notice  of  the  matters  recorded,  and, 
where  there  was  nothing  to  indicate  which  was 
given  priority,  the  party  purchasing  the  last 
maturing  note  took  with  constructive  notice  of 
the  other's  priority. 

iO.  Quieting    title    «=930(3)— Prior    dead    of 
trust  holder  not  required  to  maiie  owners  of 
later  .trust  deed  parties. 
Plaintiff,  claiming  through  purchaser  under 
foreclosure  of  prior  deed  of  trust,  was  not  re- 
quired to  make  owners  of  subsequent  deed  of 
trust  parties  to  action  to  quiet  title. 

Appeal  from  Circuit  Court,  Texas  County ; 
Ia  B.  Woodside,  Judge. 

Suit  to  quiet  title  by  John  D.  Stewart 
against  the  Omaha  Loan  &  Trust  Company 
and  others.  In  which  a  Judgment  was  render- 
ed by  default,  and  within  three  years  there- 
after James  Corbett,  as  administrator  of  the 
estate  of  Eliza  J.  Leverich,  deceased,  peti- 
tioned to  set  aside  the  Judgment  Unding  plain- 
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tiff  the  owner  In  fee,  and  allegied  that  de- 
ceased held  a  note  secured  by  deed  of  trust 
on  the  land.  On  hearing  the  Judgment  was 
set  aside,  and  the  administrator  permitted  to 
plead  to  plaintiff's  petition.  Judgment  for 
plaintiff,  and  defendants  appeal.    AtUrmed. 

Barton  &  Impey  and  Hiett  &  Scott,  all  of 
Houston,  and  H.  H.  Baldridge,  for  appellants. 

Lamar,  Lamar  &  Lamar,  of  Houston,  for 
respondent. 

WALKER,  J.  This  Is  a  suit  to  quiet  title 
to  certain  land  In  Texas  county.  The  plain- 
tiff prevailed  below,  and  the  defendants  have 
appealed.  In  April,  1901,  Edwin  McNinch 
and  wife,  the  owners  of  the  land  In  question, 
executed  certain  notes  of  even  date  to  the 
Omaha  Loan  &  Trust  Company,  three  aggre- 
gating $140,  due  respectively  AprU  1,  1902, 
April  1,  1903,  and  AprU  1,  1904,  and  one  oth- 
er note  for  ?1,000  due  AprU  1,  1908.  To  se- 
cure the  payment  of  these  notes  the  makers 
executed  to  the  payee  two  separate  deeds  of 
trust,  one  to  seciure  the  payment  of  the  three 
notes  aggregating  $140,  and  the  other  to  se- 
cure the  payment  of  the  note  for  $1,000.  The 
same  person  was  named  as  trustee  in  each. 
These  deeds  were  acknowledged  on  the  same 
day,  and  subsequently  they  were  simultane- 
ously filed  for  record  in  the  office  of  the  re- 
corder of  deeds  for  Texas  county.  In  neither 
Is  there  any  reference  to  the  other,  nor  is 
there  anything  other  than  the  respective 
dates  of  maturity  of  the  notes  therein  de- 
scribed, if  such  can  be  so  construed,  to  indi- 
cate a  priority  of  lien  of  one  over  the  other. 
On  the  IStb.day  of  August,  1904,  the  deed  of 
trust  securing  the  payment  of  the  three  notes 
Sot  $140  was  foreclosed,  the  land  sold,  and 
one  W.  t\  Cunningham  became  the  purchaser. 
Two  years  later  he  conveyed  the  land  by 
deed  of  general  warranty  to  Byron  De  For- 
rest and  Frank  Mautz.  The  grantor  conve- 
nants  In  this  deed  "against  all  claims,  etc., 
«Kcept  a  deed  of  trust  to  the  Omaha  Loan  & 
Trust  Company  and  to  G.  P.  Uodgers  and 
Judgments  in  Houseden  suits."  In  December, 
1909,  Frank  Mautz  and  wife  oonveyed  the 
land  by  quitclaim  deed  to  Byron  De  Forrest. 
TUa  deed  contains  no  reference  to  any  in- 
cumbrance. Some  10  or  12  days  thereafter 
Byron  De  Forrest  and  wife  conveyed  the  land 
by  warranty  deed  to  John  D.  Stewart,  the 
plaintiff,  who  instituted  the  suit  on  which  the 
appeal  herein  is  based.  After  service  by  pub- 
lication against'unknowa  parties,  a  judgment 
by  default  was  rendered,  and  within  three 
years  thereafter,  under  section  2103,  R.  !S. 
1909,  the  administrator  of  the  estate  of  EUza 
J.  Leverieh  petitioned  the  court  to  set  aside 
the  Judgment  in  which  it  had  been  found  that 
the  plaintiff  was  the  owner  in  fee  of  the 
land. in  question  for  reasons,  among  others 
therein  aUeged,  that  Eliza  J.  I^verich  was 
tbe  owner  of  the  note  for  $1,000,  and  the  deed 


of  trust  on  said  land  to  secure  the  payment  of 
same  given  April  25,  1901,  by  Edwin  Mc- 
Ninch and  wife  to  the  trustee  of  the  Umaha 
Loan  &  Trust  Company;  that  said  Eliza  J. 
Leverieh  died  testate  in  New  York  in  Feb- 
ruary, 1907;  that  no  service  in  the  suit 
brought  by  John  D.  Stewart,  the  plaintiff 
herein,  in  any  wise  affecting  her  interest  iu 
said  land,  was  ever  had  upon  her  or  any  one 
representing  her  other  than  the  attempted 
service  by  pubUcatlon  upon  unknown  parties ; 
that  no  knowledge  concerning  said  proceed- 
ing was  ever  had  by  said  Eliza  J.  Leverieh; 
and  that  the  petitioner,  her  administrator, 
was  not  apprised  of  said  suit  until  a  short 
time  before  the  filing  of  this  petition  to  set 
aside  tbe  Judgment  In  brief,  the  petition 
contained  other  allegations  appropriate  and 
proper  to  a  pleading  of  this  character,  not 
necessary  to  be  set  out  herein.  The  petition 
prayed  In  conclusion  that  all  parties  in  inter- 
est, referring  q)eciflcally  to  those  who  bad 
acquired  title  to  portions  of  said  land  through 
tbe  plaintiff,  be  made  parties  to  this  suit,  and 
that  the  Judgment  be  set  aside,  and  that  the 
petitioner  be  permitted  to  plead  to  plaintiff's 
petition  theretofore  filed  upon  which  the 
Judgment  of  default  had  been  entered.  Upon 
a  hearing  the  court  set  aside  the  Judgment 
and  permitted  the  administrator  to  plead  to 
plaintiff's  petition.  He  thereupon  flled  an 
answer  and  a  cross-bUl  alleging  that  the  note 
for  $1,000  was  still  due  and  unpaid,  and  that 
the  deed  of  trust  to  secure  the  payment  of 
same  constituted  a  prior  Uen  or  claim  upon 
said  land  to  the  right,  title,  and  claim  of 
plaintiff,  and  that  thp  deed  of  trust  to  secure 
the  payment  of  the  $1,000  note  be  foreclosed 
on  account  of  its  alleged  priority  as  a  lien. 
The  sufficiency  of  the  pleadings  is  not  a  mat- 
ter at  issue  except  in  so  far  as  plaintiff's  con- 
tention is  concerned  that  the  aiiswer  does  not 
plead  any  facts  which  would  Authorize  a 
court  of  equity  to  subordinate  the  lien  of  tbe 
deed  of  trust  under  which  plaintiff  claims  to 
that  under  which  the  defendant  claims. 
Aside  from  this  contention,  the  vexing  ques- 
tion ia  as  to  which  of  the  two  deeds  of  trust 
is  entitled  to  priority. 

The  appellant  relies  for  a  reversal  upon 
tbe  following  errors: 

(1)  The  court  erred  in  finding  the.  Issues  for 
the  plaintiff  and  in  rendering  judgment  ac- 
cordingly. 

(2)  The  court  erred  in  excluding  evidence 
offered  by  defendant  to  prove  tliat  the  deed 
of  trust  under  which  defendant  claims  is  a 
first  deed  of  trust,  and  that  tbe  deed  of 
trust  under  which  plaintiff  claims  la  a  second 
deed  of  trust. 

(3)  The  court  erred  in  rejecting  testimony 
to  prove  that  when  the  deed  of  trust  claimed 
by  defendant  was  sold  to  Eliza  J.  Leverieh 
it  wag  represented  to  her  to  be  a  first  mort- 
gage. 
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[1]  I.  The  mles  of  procednre  In  snlts  to 
^nlet  title  are  the  same  as  in  other  civil  ac- 
tlons^  This  la  clearly  contemplated  by  sec- 
tion 2535,  R.  S.  1909,  and  is  expressly  so  pro- 
vided In  section  2S36,  R.  S.  1909.  This  being 
true,  the  relief  afforded  in  a  proceeding  un- 
der this  statute  is  to  be  measured  by  the 
pleadings  in  each  particular  case.  To  rule 
otherwise,  as  Bond,  J.,  tersely  said  in  Toler 
V.  Edwards,  249  Mo.  loc.  clt.  160,  155  S.  W. 
27,  would  be  "to  destroy  the  symmetry  of  the 
law."  Confirmatory  of  this  conclusion,  Lanmi, 
J.,  said  in  effect  in  Wotz  v.  Venard,  263  Mo. 
loc.  clt.  86,  161  S.  W.  766,  that  this  sUtute  Is 
"to  be  administered  in  confMmlty  to  the  code 
of  civil  procedure,  that  Is,  within  the  lines 
of  sdentlflc  pleading  and  practice.  •  •  • 
Any  other  view  would  make  of  that  remedial 
act  a  fruitful  womb  of  confusion  and  wrong." 
The  ruling  seemingly  to  the  contrary  in  No- 
ble V.  Gates,  230  Mo.  loc.  dt.  202,  130  S.  W. 
SOi,  "that  defendants  In  an  action  based  up- 
on tills  statute  may,  under  a  general  denial, 
show  as  a  defense  any  title,  legal  or  equita- 
ble, vested  in  themselves,"  does  not  there- 
fore correctly  state  the  law. 

[2-4]  The  defendants'  answer  herein  denies 
plaintiff's  ownership  of  the  land  and  alleges 
:generally  that  the  deed  of  trust  thereon  to 
secure  the  payment  of  the  $1,000  note  Is  a 
prior  lien  over  plaintiff's  claim,  right,  and  ti- 
tle. The  remainder  of  the  answer  is  descrip- 
tive of  the  deed  of  trust  and  prays  for  a 
foreclosure.  The  defense  should  have  been 
limited  to  the  Issue  thus  made.  This  was 
not  done,  and  it  is  now  contended  by  the 
plaintiff  that  no  facts  were  pleaded  by  the 
defendants  which  would  authorize  a  court  of 
equity  to  postpone  the  lien  of  the  deed  of 
trust  under  which  plaintiff  claims  to  that 
alleged  to  be. held  by  defendant  administra- 
tor, and  that  he  should  have  been  limited  in 
his  defense  to  that  made  by  his  answer.  As 
an  abstract  statement  of  the  rules  of  proce- 
dure this  is  correct.  But  the  limitation  now 
sought  to  be  Imposed  is  uot  timely,  and  was 
waived  by  the  plaintiff  in  not.  objecting  at  the 
time  to  the  claim  of  priority  thus  interposed. 
During  the  trial  the  plaintiff  contented  him- 
self with  technical  objections  to  the  introduc- 
tion of  certain  evidence,  principally  documen- 
tary, but  having  no  tendency  to  determine  the 
question  of  priority  between  the  two  deeds  of 
trust.  The  trial  was  conducted  as  though 
the  answer  had  set  up  the  equitable  defense 
now  objected  to  by  the  plaintiff.  The  case  will 
bo  reviewed,  therefore,  upon  the  theory  sanc- 
tioned by  the  parties  and  recognized  by  the 
trial  court.  McMurray  v.  McMurray,  258  Mo. 
loc.  clt  416, 167  S.  W.  513 ;  Houea  v.  Railroad, 
245  Mo.  loc.  dt.  645,  151  S.  W.  119;  Brier  v. 
Bank,  225  Mo.  loc.  cit.  684,  125  S.  W.  40»; 
Williams  v.  Railroad,  233  Mo.  loc.  clt.  676, 
136  S.  W.  304;  Dcgonia  v.  Railroad,  224  Mo. 
loc.  dt.  588,  123  S.  W.  807 ;   Uiggs  v.  Metro. 


Ry.  Co.,  216  Mo.  loc.  dt.  304,  116  S.  W.  9C9; 
Hof  V.  Transit  Co.,  213  Mo.  loc.  dt  470,  111  8. 
W.  1166;  Taylor  &  Sons  t,  RaUroad,  213 
Mo.  loc.  dt.  726, 112  S.  W.  89;  Earls  v.  Earls 
(App.)  182  S.  W.  1020. 

When  a  case  has  been  tried  without  the 
objection  that  the  pleadings  did  not  raise  a 
certain  issue,  this  objection,  when  made  for 
the  first  time  in  the  appellate  court,  will  not 
be  entertained.  But  two  exceptions  may  be 
noted  to  this  rule,  one  that  of  the  court's  Ju- 
risdiction, and  the  other  that  a  cause  of  ac- 
tion has  not  been  stated.  These  cardinal  de- 
fects are  not  affected  by  waiver,  and  may  be 
raised  at  any  time.  Williams  v.  Keef,  241 
Mo.  Ipc.  dt.  375,  145  S.  W.  425;  Jackson  v. 
Johnson,  248  Mo.  692, 154  S.  W.  759.  In  view 
of  all  of  which  we  need  not  further  concern 
ourselves  with  the  limitations  now  sought  by 
plaintiff  to  be  placed  upon  the  defendants' 
right  to  persist  here  In  the  attitude  which, 
free  from  plaintiff's  challenge,  was  maintain- 
ed in  the  trial  court    3  C.  J.  i  621,  p.  725. 

[6]  IL  Under  well-established  prindples 
of  law  there  can  be  no  controversy  as  to  the 
purpose  for  which  the  deeds  of  trust  were 
given,  which  was  to  secure  the  payment  of 
the  notes  described  in  each.  Anderson  t. 
Baumgartner,  27  Mo.. loc.  dt  87;  Potter  v. 
Stevens,  40  Mo.  229;  Allen  v.  Goodrich,  111 
Mo.  App.  61,  85  S.  W.  910 ;  Watson  v.  Haw- 
kins, 60  Mo.  550.  To  effect  this  purpose  it 
was  provided  In  eftch  of  these  deeds  in  the 
conventional  terms  employed  In  Instruments 
of  this  character  that  upon  default  in  the 
payment  of  the  notes  therein  described  the 
land  should  be  sold  to  satisfy  same.  These 
provisions,  in  the  absence  of  prior  equities 
or  any  express  condition  to  the  contrary, 
gave  the  deed  of  trust  securing  the  notes  first 
maturing  priority.  Otherwise  the  purpose 
for  which  the  deeds  were  given  would  be 
rendered  iueffedual.  This  for  the  reason 
that  a  note  constitutes  the  obligation  and  de- 
fines its  terms,  while  a  deed  of  trust  is  mere; 
ly  collateral  and  Is  intended  to  secure  the 
•payment  of  the  note.  Morgan  v.  Martien, 
32  Mo.  438;  Owlngs  v.  McKenale,  133  Mo. 
323,  as  S.  W.  802,  40  L.  R.  A.  154;  Frye  v. 
Shepherd,  173  Mo.  App.  loc.  dt  209,  158  S. 
W.  717;  Board  of  Trustees  v.  Pelrsol,  161 
Mo.  270,  61  S.  W.  811.  This  conclusion  as  to 
priority  is  based  upon  what  Is  termed  the 
earlier  maturing  rule,  recognized  as  control- 
ling in  this  state  as  contradistinguished  from 
the  pro  rata  and  prior  assignment  rules 
which  obtain  in  some  other  jurisdictions. 
The  earlier  maturing  rule  was  first  definitely 
promulgated  in  this  state  In  Mitchell  v. 
Ladew,  36  Mo.  526,  88  Am.  Dea  166,  to  the 
effect  that  notes  secured  by  the  same  deed 
of  trust  have  priority  In  the  order  In  which 
they  fall  due.  Subsequent  rulings  under 
which  the  minor  facts  are  different  coafomi 
to  his  rule.  To  Illustrate:  In  Thompson  *. 
Field,  38  Mo.  320,  several  notes.  In  ttie  hanU 
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of  different  assigneeB,  were  secured  by  the 
same  mortgage  and  fell  dae  at  different 
times.  Tbey  were  beld  to  be  payable  out  of 
the  proceeds  of  the  sale  of  the  property  in 
the  order  in  which  they  fell  due.  In  Hurck 
V.  Erskine,  45  Mo.' 485,  we  held  that  the  as- 
signee of  an  earlier  maturing  note  was  en- 
titled, as  against  the  mortgagee  holding 
other  notes,  to  priority  in  the  proceeds  of  the 
sale  of  trust  proi>erty,  even  though  the  let- 
ter's notes  had  become  due  by  their  own 
terms  before  the  action  was  commenced.  Bi- 
lls V.  Lamme,  42  Mo.  153,  does  not  announce 
a  contrary  doctrine.  In  that  case  there  was 
an  express  provision  in  the  deed  that  a  later 
maturing  note  should  be  first  paid  out  of  the 
proceeds  of  the  sale  of  the  property,  thus 
showing  that  the  primary  object  of  the  deed 
was  to  protect  the  Independent  sureties  on 
the  later  maturing  note.  Following  the  ear- 
lier maturing  rule,  the  jKansas  City  Court  of 
Appeals,  in  Freeman  v.  Elliott,  48  Mo.  App. 
74,  held  that,  where  two  notes  secured  by  the 
same  deed  of  trust  are  made  payable  to  two 
separate  payees,  the  rule  of  priority  in  the 
order  of  maturity  will  apply,  despite  the 
terms  of  the  deed  that  both  notes  become  due 
on  default  In  the  payment  of  either.  The 
St.  Louis  Court  of  Appeals,  in  Weary  r. 
Wlttmer,  77  Mo.  App.  546,  held  that  priority 
of  maturity  authorized  a  presumption  of 
priority  of  payment;  and,  to  overthrow  this 
PEesumption,  the  burden  was  on  the  appel- 
lant to  show  that  the  notes  first  maturing 
had  been  paid,  or  that  the  plaintiff  was  es- 
topped to  assert  priority  of  payment. 

In  these  cases  a  single  mortgage  or  deed  of 
trust  was  given  to  secure  several  notes.  The 
rule  of  priority  cannot,  however,  he  held  in 
reason  to  be  different  where,  as  here,  separate 
deeds  of  trust  were  given,  each  to  secure  the 
notes  therein  described.  We  held  in  the  ear- 
ly case  of  Thayer  v.  Campbell,  d  Mo.  280, 
where  a  mortgage  was  executed  to  secure 
three  distinct  debts,  that  although  there  was 
but  a  single  deed  of  conveyance,  yet,  as  It 
was  executed  to  secure  three  several  and  dis- 
tinct debts  due  to  three  several  individuals. 
It  must  be  regarded  as  clearly  several  In  its 
nature,  as  if  those  several  Instruments  had 
been  simultaneously  executed.  The  nature, 
of  the  security  afforded  Is  the  same  whether 
one  mortgage  be  given  to  secure  each  debt  or 
one  be  given  to  secure  several,  If  It  be  kept 
In  mind  that  the  terms  of  the  obligation 
must  be  determined  from  the  note,  and  that 
the  mortgage  or  deed  of  trust  is  collateral 
and  simply  Intended  to  secure  payment 

The  legal  situation,  therefore.  In  the  In- 
stant case  is  exactly  the  same  as  if  McNlnch 
and  wife  had  only  executed  one  deed  of  trust 
securing  all  of  these  notes.  Had  the' latter 
been  done,  it  would  scarcely  be  contended. 
In  the  face  of  our  uniform  rulings  on  the 
subject,  that  if  the  land  described  In  the  deed 
of  trust  had  been  sold  after  maturity  of  the 


first  note,  the  purchaser  would  have  obtained 
a  complete  title.  The  case  of  Isett  v.  Lucas, 
17  Iowa,  603,  85  Am.  Dec.  572,  is  so  nearly 
parallel  in  all  its  material  features  with  the 
case  at  bar  that  a  statement  of  the  facts  and 
the  conclusions  reached  by  the  court  in  re- 
gard thereto  are  not  inappropriate.  The 
proceeding  was  to  fore<dose  a  mortgage. 
One  Hall  purchased  of  Patterson  certain 
land^  giving  his  two  notes  payable  in  one 
and  two  years  and  mortgages  to  secure  each 
of  same.  Patterson  assigned  one  of  the  notes 
to  Tufts.  Patterson  subsequently  obtained 
judgment  of  foreclosure  against  Hall,  the 
maker,  on  the  note  first  due,  no  other  per- 
sons being  parties  to  the  proceeding.  He  as- 
signed this  judgment  to  Lucas.  Tufts  sold 
the  note  last  due  to  Isett  and  Brewster,  who 
brought  this  suit  to  foreclose  against  Hall 
and  Lucas,  claiming  that  the  agreement  be- 
tween Hall  and  Patterson  was  that  the  two 
mortgages  were  to  be  equal  liens,  and  that 
neither  was  to  have  priority  over  the  other. 
The  court,  in  ruling  upon  these  facts,  said: 

"Independent  of  any  legal  and  binding  agree- 
ment, where  a  mortgage  ia  executed  to  secure 
two  or  more  notes  maturing  at  different  times, 
the  proceeds  arising  from  a  foreclosure  of  the 
mortgaged  premises  should  be  applied  to  the 
payment  of  the  notes  in  the  order  in  whi<A  they 
fall  due.  The  different  installments  in  a  mort- 
gage securing  such  notes  are  regarded  as  so 
many  successive  mortgages,  each  having  prior- 
ity according  to  the  time  of  its  maturity;  and 
where,  instead  of  one  mortgage  being  executed 
to  secure  several  notes  given  for  the  same  in- 
debtedness, a  separate  mortgage  is  given  to  se- 
cure each  note,  the  rights  of  the  parties  are 
identical.'  [Citing  cases.]  Whether  the  notes 
thus  secured  are  retained  by  the  payee '  and 
mortgagee,  or  are  assigned  to  different  parties, 
the  right  of  priority  of  payment  still  attaches 
to  them;  nor  does  the  time  .of  or  order  in  which 
they  are  assigned  affect  such  right  of  priority. 

"The  legal  effect,  then,  of  executing  two  mort- 
gages to  secure  installments  of  the  same  debt, 
being  to  give  priority  as  to  the  proceeds  of 
the  mortgaged  property  to  the  installmenta 
first  due,  such  legal  effect  cannot  be  altered  or 
varied  by  parol  testimony,  any  more  than  the 
language  of  the  written  instrument  itself. 
[Citing  cases.l  -  The  parol  testimony  of  Hall, 
therefore,  as  to  the  agreement  between  him 
and  Patterson  in  relation  to  the  two  mortgages 
being  equal  liens,  neither  to  have  priority  over 
the  other,  which  is  contrary  to  the  legal  effect 
of  the  mortgages  themselves,  is  incompetent, 
and  cannot  be  considered  for  the  purpose  of  al- 
tering or  varying  such  legal  effect  and  priority." 

Under  this  ruling,  whlcb  is  la  accord,  in 
principle,  with  our  own  cases,  the  conclusion 
Is  authorized  that,  where  two  mortgages  or 
deeds  of  trust  are  simultaneously  executed  by 
the  same  grantor  to  secure  different  notes  to 
the  same  grantee,  the  legal  effect  is  the  same 
as  If  one  mortgage  or  deed  of  trust  had  been 
executed  to  secure  notes  maturing  at  dif- 
ferent times.  Schultz  v.  Plankington  Bank, 
141  lU.  116,  SO  N.  E.  346,  38  Am.  St  Rep.  200 ; 


Digitized  by 


Uoogle 


812 


222  SOUTHWESTEBN  BEPOBTEB 


Qio, 


Alden  v.  White,  32  Ind.  App.  671,  86  N.  B. 
609,  67  N.  E.  949,  102  Am.  St.  Rep.  261;  1 
Jones,  Mortgages  (5th  Ed.)  I  607. 

[I]  III.  Granting,  as  we  have  on  account 
of  the  manner  In  wbfch  the  case  was  tried, 
the  defendants'  right  to  Insist  here  npon 
the  postjionement  of  the  lien  of  the  deed  of 
trust  securing  the  notes  first  maturing  to  that 
securing  the  payment  of  the  $1,000  note,  the 
plaintiff  cannot  be  held  to  be  hound  by  any 
agreement  which  may  have  been  made  be- 
tween the  original  i>ayee  in  all  of  said  notes, 
the  Omaha  Loan  &  Trust  Company,  as  to 
the  priority  of  the  deeds  securing  such  notes. 
Neither  the  purchaser  of  the  land  at  the 
foreclosure  sale  or  any  subsequent  owner. 
Including  the  plaintiff,  had  any  knowledge  of 
this  agreement.  Absent  actual  notice,  the 
title  of  a  purchaser  at  a  foreclosure  sale  of 
land  cannot  be  affected  by  secret  equities  be- 
tween third  parties.  Hume  v.  Hopkins,  140 
Mo.  6.5,  41  S.  W.  784;  Powers  v.  Kueckhoff,  41 
Mo.  loc.  cit.  431,  97  Am.  Dec.  281;  Beatle  T. 
Butler,  21  Mo.'  313,  64  Am.  Dec  234.  The 
agreement  referred  to  seems  to  have  beai 
sedulously  withheld  from  the  knowledge  of 
the  public  until  March,  1913,  or  three  years 
after  the  fordosure  sale,  when  its  first  pro- 
nouncement is  made  In  the  petiticm  for  review 
and  the  answer  filed  by  the  administrator 
of  Eliza  J.  Leverich.  At  the  time,  therefore, 
of  the  forclosure  sale  and  the  purchase  of  the 
land  by  Cunningham,  no  one  other  than  the 
parties  to  the  agreement  having  bad  any 
means  of  knowing  that  any  other  than  the 
original  payee  in  all  of  the  notes,  to  wit;  the 
Omaha  Loan  &  Trust  Company,  was  the  own- 
er of.aame,  and  the  burden  being  upon  the  de- 
fendants to  establish  such  notice  (Hendricks 
V.  Calloway,  211  Mo.  loc.  clt.  561,  111  S.  W. 
60;  McMurray  v.  McMurray,  258  Mo. .  loc. 
cit.  417,  167  S.  W.  513),  which  they  have 
failed  to  do,  no  probative  force,  as  affecting 
plaintiff's  rights,  is  to  be  given  the  testimony 
in  regard  to  said  agreement  (Potts  v.  Smith, 
178  S.  W.  881). 

[7]  IV.  The  excepting  of  the  deed  of  trust 
securing  the  $1,000  note  from  the  covenants 
of  warranty  in  the  deed  made  by  the  pur^ 
chaser,  Cunningham,  to  the  land  only  operat- 
ed to  except  It  from  such  covenants,  and 
did  not  estop  plaintiff  from  contesting  the 
lien  of  the  deed  thus  excepted.  Brooks  v. 
Owen,  112  Mo.  loc.  cit.  2(30,  19  S.  W.  723,  20 
S.  W.  402,  and  cases ;  Wood  v.  Broadley,  76 
Mo.  23,  43  Am.  Rep.  754;  Livingstone  v. 
Murphy,  187  Mass.  315,  72  N.  B.  1012,  105 
Am.  St.  Rep.  400;  Weed  Sewing  Mach.  Co. 
V.  Emerson,  115  Mass.  554;  Stough  v.  Badger 
Lbr.  Co.,  70  Kan.  713,  79  Pac.  737;  Gerdine 
V.  Menage,  41  Mhin.  417,  43  N.  W.  91 ;  Cal- 
kins V.  Copley,  29  Minn.  471,  13  N.  W.  904; 
Boyer  v.  Price,  45  Wash.  667,  88  Pac.  1106; 
Bennett  v.  Keehn,  67  Wis.  154,  29  N.  W.  207, 
30  N.  W.  112. 

[I]  The  exception  in  the  coveJiants  of  war- 


ranty to  the  deeds  of  trust  made  by  Connlng- 
hanr  to  O.  P.  Rodgers  Is  subject  to  the  same 
rule,  so  far  as  Its  application  to  the  plain- 
tiff Is  concerned,  as  that  in  regard  to  the 
exception  in  the  covenant  of  warranty  in  the 
deed  of  trust  securing  the  payment  of  the 
$1,(X>0  note.  Furthermore,  the  plaintiff  was 
not  a  party  to  these  deeds,  does  not  claim  un- 
der them,  and  cannot  be  bound  by  their  recit- 
als, nor  can  the  defendant,  as  the  administra- 
tor of  EHiza  J.  Leverich,  not  being  a  party  to 
these  instruments,  set  up  these  recitals  la 
his  favor.  Jones  <m  Mortgages  (5th  Ed.)  | 
746,  and  cases. 

[I]  The  deed  of  trust  given  to  secure  the 
payment  of  the  |1,000  note  upon  being  re- 
corded, constituted  constructive  notice  of 
its  contents,  but  the  rights  of  the  parties 
were  affected  by  such  notice  only  to  the  ex- 
tent disclosed  by  the  record.  There  was  noth- 
ing In  the  latter  to  Indicate  that  this  deed  of 
trust  was  to  be  given  priority  over  the  deed 
under  which  the  foreclosure  was  had  and 
the  land  purchased  by  Cunningham.  Powers 
V.  Laffler,  73  Iowa,  2^3,  34  N.  W.  859;  Rob- 
inson Bank  v.  Miller,  163  HI.  244.  38  N.  E. 
1078,  27  L.  R.  A.  449,  46  Am.  St  Rep.  883. 

The  two  deeds  of  trust  were  of  record 
when  Eliza  J.  Leverich  is  alleged  to  have 
purchased  the  $1,000  note,  and  she  took  the 
same  with  constructive  potlce  of  the  priority 
of  the  deed  securing  the  notes  first  maturing. 
Smith  T.  Boyd,  162  Mo.  146,  62  S.  W.  4^; 
Patton  V.  Eberhart,  52  Iowa,  67, 2  N.  W.  954. 

In  Patton  v.  Eberhart,  supra,  the  doctrine 
is  explicitly  announced  that  a  mortgagee  of 
real  estate  Is  a  purchaser  within  the  meaning 
of  the  recording  laws,  and  his  mortgage, 
when  taken  In  good  faith,  is  subject  cmly  to 
such  prior  Hens  as  are  of  record  at  the  time 
of  the  execution  of  the  mortgage.  The  doc- 
trine thus  announced,  so  fiir  as  it  rriates  to 
the  character  of  the  mortgagee's  or  trustee's 
Interest  In  the  land,  la  too  broadly  stated  to 
accord  with  our  rulings.  Here  a  mortgage 
or  a  deed  of  trust,  until  entry  by  the  mort- 
gagee or  trustee  for  condition  broken,  is  a 
mere  lien  for  the  debt;  the  substantial 
ownership  remaining  in  the  mortgagor  tor 
trustor.  Jackson  v.  Johnson,  248  Mo.  680, 
^54  S.  W.  759;  Standard  Leather  Co.  ▼. 
Mutual  Ins.  Co.,  131  Mo.  Aiqp.  701,  lU  S.  W. 
631.  When,  therefore,  the  statement  appears 
in  our  cases,  and  it  Is  not  infrequent,  that 
the  legal  title  after  c<»dition  broken  Is  vested 
in  the  mortgagee  or  trustee,  we  do  not  mean 
an  unlimited  Investiture  of  title,  but  one  for 
effectuating  the  purpose  of  the  mortgage  or 
trust.  FeUer  v.  Lee,  225  Mo.  loc.  cit  332,  124 
S.  W.  1129;  Benton  Land  Co.  v.  Zeitler.  182 
Mo.  251,  81  S.  W.  193,  70  L.  R.  A.  94.  How- 
ever, the  latter  part  of  the  doctrine  as  an- 
nounced In  the  Patton-Eberhart  Case,  supra, 
viz,  that  within  the  meaning  of  the  record- 
ing laws  when  a  mortgage  or  deed  of  trust  Is 
taken  in  good  faith  it  is  subject  only  to  audi 
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prior  equities  as  are  of  record  at  tbe  time, 
aiq;>Ues  with  full  force  la  tbe  instant  tase. 
There  were  no  prior  equities  of  record,  nor 
did  either  tbe  purchaser  at  the  foreclosure 
sale  or  any  subsequent  owner  of  the  land  in 
the  chain  of  title  through  which  the  plaintiff 
holds  have  any  knowledge  of  such  equities 
as  were  sought  to  be  established  at  the  trial. 
This  conclusion,  however,  is  but  a  reitera- 
tion of  that  before  reached  when  reviewing 
tbe  facts  from  another  point  of  vantage. 

[11]  The  plaintiff  was  not  required  to 
make  the  parties  to  the  deed  of  trust  to  se- 
cure the  $1,000  note  defendants.  Thayer  v. 
Campbell,  9  Mo.  280. 

Defendants  established  no  equities  au- 
thorizing a  decree  in  their  favor.  There 
were  no  errors  authorizing  a  reversal,  and 
the  Judgment  of  the  trial  court  is  therefore 
aflirmed. 

All  concur. 


8PRADLINQ  v.  SPRADLINO. 

(Supreme- Court  of  llissouri.  Division  No.  2. 
June  4,  1920.) 


pending  between  them;  that  at  the  time  of 
said  marriage  plaintiff  was  seized  and  pos- 
sessed of  80  acres  of  land  in  Butler  county, 
Mo.,  to  wit,  the  north  half  of  the  southeast 
quarter  of  section  7,  township  24  north,  range 
5  east,  of  the  value  of  $1,200;  and  was  the 
owner  of  personal  property  in  said  county  of 
tbe  value  of  $800;  that  immediately  after 
said  marriage  defendant  took  charge  of  said 
property,  and  was  permitted  by  plaintiff  to 
use  and  handle  the  same  for  her;  that  on 
December  8,  1913,  at  tbe  instance  of  defend- 
ant, said  farm  was  sold,  and  defendant  took 
charge  of  the  proceeds  thereof,  amounting  to 
$1,200;  that  thereafter  defendant  purchased 
80  acres  of  land  in  Butler  county.  Mo.,  to  wit, 
tbe  east  half  of  the  northeast  quarter  of  sec- 
tion 11,  township  24  north,  range  4  east,  and 
80  acres  of  land  in  Bipley  county.  Mo.,  to  wit, 
the  east  half  of  the  southeast  quarter  of  sec- 
tion' 5,  township  24,  range  4  east;  that  he 
took  title  or  bond  for  title  to  all  of  said  land 
in  his  own  name,  without  tbe  knowledge  or 
consent  of  plaintiff,  when  she  was  not  pres- 
(No.  21271.)  '^^t;  tbat  be  disposed  of  plaintiff's  property 
and  paid  for  said  land  out  of  the  proceeds 
thereof.  It  Is  further  alleged  that  plaintiff 
never  at  any  time  gave  defendant  permission, 


I.  Trusts  «=>8I  (3)— Resalting  trust  In  favor  of  :  either  written  or  oral.,  to  invest  the  proceeds 
wife  01  purchase  by  husband  with  her  money,  of  her  said  property  in  the  land  above  describ- 
Wbere  a  husband  purchases  land,  and  pays  ed  and  take  title  thereto  in  his  own  name,  but. 


for  it  partly  with  his  wife's  money,  title  taken 
in  his  own  name  is  held  in  recAilting  trust  for 
her  in  proportion. 

2.  Trusts  «=989  (5)— Resulting  trust  must  be 
clearly  proved, 


on  the  contrary,  all  of  said  transactions  were 
had  without  plaintiff's  knowledge  or  consent; 
that  defendant  has  never  reimbursed  plaintiff 
for  any  of  her  said  property.  The  petition 
concludes  with  a  prayer  for  a  decree,  declar- 
To  establish  a  resulting  trust,  the  evidence  |  Ing  a  resulting  trust  as  to  said  land  in  fftvor 


of  it  must  be  clear,  unequivocal,  and  so  definite 
as  to  leave  no  room  for  doubt. 

3.  Trust*  ®=>89( I)— Evidence  held  to  call  for 
money  decreo  for  wife  soeklng  to  establish 
resulting  trust. 

In  a  wife's  suit  against  her  husband  to  es- 
tablish resulting  trust  in  lands  in  his  name  as 
purchased  with  her  funds,  evidence  held  to 
call  for  decree  for  the  wife  for  $220,  in  hen  of 
any  interest  in  the  realty. 

Appeal  from  Circuit  Court,  Butler  County ; 
3.  P.  Foard,  Judge. 

Suit    by    Merle  Spradling  against   H.    S. 

Spradllng.     From  Judgment  for  defendant, 

plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 


of  plaintiff,  divesting  defendant  of  the  title 
thereto,  vesting  the  same  in  plaintiff,  and  for 
general  relief. 

On  April  10, 1918,  defendant  answered  with 
a  general  denial. 

On  July  6, 1918,  the  court  entered  Judgment 
for  defendant  Plaintiff  in  due  time  filed  her 
motion  for  a  new  trial,  which  was  overruled, 
and  the  cause  duly  appealed  by  her  to  this 
court. 

As  this  is  a  proceeding  in  equity,  and  we 
are  required  to  pass  upon  tbe  evidence,  in 
order  to  avoid  r^etition,  we  wiU  consider 
the  testimony  and  rulings  of  the  court  in  tbe 
opinion. 

Henson  &  Woody,  of  Poplar  Bluff,  fOr  ap- 
pellant. 

Hill  &  PhlUips,  of  Poplar  Bluff,  tot  re- 
spondent. 


This  is  a  proceeding  in  equity,  brought  in 
the  circuit  court  of  Butler  county.  Mo.,  to  es- 
tablish a  resulting  trust  ifi  tiie  real  estate  I 
hereafter  described.  The  petition  alleges  tliat  RAILKT,  C.  (after  stating  the  facts  as 
on  August  18,  1912,  plaintiff  and  defendant }  above).  1.  This  Is  not  a  proceeding  at  law, 
were  married,  and  ever  since  that  time  have  in  which  plaintiff  seeks  to  recover  a  Judgment 
been  husband  and  wife ;  that  for  more  than  a   for  the  value  of  her  property  alleged  to  have 


year  before  tbe  filing  of  this  petition  plaintiff 
and  defendant  have  not  lived  together  as  bus- 


been  converted  by  defendant  to  bis  own  use 
without  her  consent.    It  is  not  a  proceeding 


band  and  wife,  and  that  a  divorce  suit  is  now ,  in  equity,  calling  for  an  accounting  of  trust 


»For  other  eauaiM  •am*  topio  sad  KBY-NVMBBR  in  all  Kar-Numtxred  IMsMts  and  Indaxaa 
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pn^rty  belonging  to  plaintiff,  and  alleged 
to  have  been  converted  by  defendant  to  Wb 
own  Qse  wltbont  her  consent.  On  the  contra- 
ry, nnder  the  pleadings,  this  Is  an  action  In 
equity,  brought  by  plaintiff  against  her  hus- 
band to  establish  a  resulting  trust  in  the  two 
80-acre  tracts  of  land  described  In  petition. 
It  i^  asserted  in  the  latter  that  defendant  a(N 
quired  possession  of  plaintiff's  personal  prop- 
erty and  the  proceeds  of  her  Butler  county 
real  estate;  that  out  of  such  assets  he  paid 
for  said  160  acres  of  land  sought  to  be  charg- 
ed herein.  The  answer  of  defendant  la  a 
general  denial.  The  case  was  tried  In  the 
circuit  court  upon  above  theory,  and  most 
be  disposed  of  here  in  the  same  manner. 

[1]  It  may  be  conceded  generally  in  pas- 
sing that,  where  a  husband  purdkases  land 
and  pays  for  It  partly  with  the  money  of  his 
wife,  the  title  thereto.  If  taken  In  his  own 
name.  Is  held  In  trust  for  her  In  proportion' as 
the  amount  of  her  separate  money  thus  used 
by  him  bears  to  the  whole  of  the  purchase 
price.  Holman  v.  Holman,  188  S.  W.  628; 
Hagaewood  v.  Britain,  273  Mo.  loc.  dt.  94, 
199  S.  W.  950;  Moss  v.  Ardrey,  200  Mo.  685, 
169  S.  W.  6;  Mcl^eod  v.  Venable,  163  Mo. 
536,  68  S.  W.  847;  Jones  v.  BIklns,  143  Mo. 
647,  45  8.  W.  261. 

[2]  2.  It  is  equally  as  well  settled  that.  In 
order  to  establish  a  resulting  trust  In  real  es- 
tate, the  evidence  of  such  trust  most  be  clear, 
unequivocal,  and  so  definite  and  positive  as 
to  leave  no  room  for  doubt  In  the  mind  of  the 
chancellor.  Davis  v.  Oummlns,  196  S.  W.  loa 
oJt.  754,  755 ;  Aeby  v.  Aeby,  192  S.  W.  loc.  dt. 
99;  Bunnell  v.  Zlnn,  184  S.  W.  loc.  dt.  1156 ; 
Ferguson  v.  Robinson,  258  Mo.  113,  167  S.  W. 
447;  Northrip  v.  Surge,  255  Mo.  loa  dt  655, 
164  S.  W.  684 ;  Easter  v.  Easter,  246  Mo.  409, 
151  S.  W,  418 ;  Waddle  v.  Fraaler,  245  Mo.  391, 
394-396, 151  S.  W.  87 ;  Williams  v.  Keef,  241 
Mo.  366,  14B  S.  W.  425;  Smith  v.  Smith,  201 
Mo.  633,  647,  100  S.  W.  679 ;  Reed  v.  Sperry, 
193  Mo.  loc.  dt  173,  174,  91  S.  W.  62;  Vlers 
V.  Vlers,  176  Mo.  444,  75  S.  W.  89S ;  Phllpot 
V.  Penn,  91  Mo.  38,  3  S.  W.  386;  Jackson  v. 
Wood,  88  Mo.  76;  Forrester  v.  ScovIUe,  51 
Mo.  268;  Johnson  v.  Quarles,  46  Mo.  423. 

3.  Turning  to  the  evidence,  we  find  that 
plaintiff  and  defendant  were  married  In  1912, 
and  separated  In  1916.  She  claims  to  have 
owned,  at  the  time  of  their  marriage,  the  80 
acres  of  land  in  Butler  county,  Mo.,  traded  to 
O.  J.  Livingston,  for  a  stock  of  goods;  also 
seven  or  eight  head  of  hogs,  harness,  some 
chickens,  household  goods,  and  kitchen  fur- 
niture. Defendant  testified  that  at  the  time 
of  their  marriage  he  owned  a  mule  and  a 
calf,  and  had  $50  or  $60  In  his  pocket  Plain- 
tiff owned  the  80  acres  aforesaid,  described  in 
her  petition,  and,  with  the  assistance  of  de- 
fendant, traded  the  same  to  O.  J.  Livingston 
for  said  goods,  but  not  the  building  in  which 
they  were  located.  The  land  was  taken  at 
11,200.    The  goods  invoiced  $2,327.96.  and 


\  were  In  a  country  store  building  In  the  west- 
]  em  part  of  Butler  county.    The  difference  be- 
,  tween  the  value  of  the  farm  and  goods  was 
$1,127.96.     Plaintiff  and  defendant  executed 
and  delivered  to  Livingston  their  Joint  note 
I  for  said  difference,  and  secured  the  same  by 
,  chattel  mortgage  on  the  goods.    Plaintiff  tes- 
j  tlfled  that  she  bought  the  store  and  regarded 
It  as  belonging  to  hersdf  and  husband.  When 
defendant  was  not  making  ties  or  engaged  In 
other  work,  he  assisted  plaintiff  at  the  store. 
'  She  testUled,  that  they  ran  the  store  for 
'about  two  years,  and  that  she  lost  money 
every  month  they  operated  It 
I     It  appears  from  the  evidence  that  there 
i  was  paid  on  the  Livingston  note  during  said 
I  two  years  about  $500.    Livingston  then  took 
the  remnant  of  goods  back  on  his  indebted- 
ness In  March,  1916,  at  about  $900. 
I     Plaintiff  testified: 

That  they  lived  on  part  of  the  proceeds  of 
said  goods ;  that  "the  money  that  wot  depotited 
in  the  Farmer*'  Savingt  Bank  eame  from  the 
tale  of  merekandite  in  the  etore  and  too*  do- 
poHted  in  the  name  of  B.  8.  Spradlmg.  B0 
laid  he  didn't  have  any  money  of  his  own  de- 
posited there  at  the  time."    (Italics  oars.) 

The  trade  for  the  store  was  made  in  De- 
cember, 1913.  Defendant  admits  that  after 
they  acquired  the  store  Qie  money  whidi  he 
earned,  as  well  as  that  which  was  derived 
from  the  sale  of  goods,  was  deposited  in  the 
bank  In  his  name  until  August  1916,  when  he 
then  deposited  his  money  separately.  He  far- 
ther testified: 

"I  saw  what  was  coming,  and  I  had  to  look 
out  for  myself.     That  was  in   August   [1915] 
before  we  separated  in  February  [1916].    I  had 
been  depositing  my  money  with  hers,  you  know; 
just  pot  the  monegr  in  the  bank  and  then  wrote 
i  ont  a  check  for  $20   to   the   Monger  peivle. 
*    *    *    We  put  our  money  together  ontU  Au- 
gust, 1915,  and  then  I  didn't  put  any  more  in 
the  bank  for  her.    *    *    *    Both  accounts  were 
in  the  name  of  H.  S.  Spradling,  the  store  «c- 
i  count  and  the  one  I  opened  later.    The  account 
I  at  the  bank  was  run  in  my  name.    These  checks 
I  that  were  charged  were  charged  in  my  name." 

I     The  evidence  shows  that  Sidney  Spradling 
'  and  defendant  bought  the  160  acres  In  con- 
troversy from  Munger  Securities  Company  at 
'Kansas  City,  Mo,  on  the  installment  plan; 
that  after  Sidney  had  paid  $70,  defendant 
I  took  the  contract  off  his  hands,  and  became 
:  the  owner  of  his  Interest    The  contract  price 
'of  the  160  acres  in  controversy  was  $14200. 
{ Defendant  testified  that  he  paid  on  said  land 
,  for   the   years   1914   and   1915   about   $440. 
This  amount  was  evidently  paid  out  of  tite 
funds  In  the  bank  bel<mging  to  plaintifl  and 
defendant  Jointly. 

The  contracts  for  sale  of  land  to  defendant 
were  not  recorded. 
The  defendant  testified  as  follows: 

"The  contract  says  that,  if  I  should  die,  the 
',  deed  would  be  made  to  her;,  would  b«  made  to 
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my  hein.    Tie  deed  mm  to  he  made  to  me  and 
her;   in  caee  I  died  before  it  leat  paid  out,  it 
was  to  be  made  to  her." 

Plaintiff  testified  that: 

"At  the  direotion  of  defendant,  I  drew  cheoke 
on  the  hank  to  make  these  ■  pai/mentt  on  the 
land.  The  account  in  the  hank  M>a$  in  his 
name."     (Italics  ours.) 

Defeadant  farther  testlfled  that: 

"At  the  time  we  separated  I  still  owed  some- 
thios  like  $760  on  this  land." 


•  We  are  of  the  opinion  that  the  erldence 
shows  the  above  sum  of  $760  has  been  paid 
out  of  the  separate  earnings  of  defendant,  in 
which  plaintiff  had  no  interest 

[3]  While  It  is  a  difficult  matter  to  deter- 
mine what  ought  to  be  done  in  a  case  of  this  | 
character,  we  have,  after  reading  the  records 
and  briefs  carefnlly,  reached  the  conclusion 
that  the  lower  court  should  enter  a  decree  In  } 
favor  of  plaintiff  for  the  sum  of  $220,  with 
Interest  thereon  at  the  rat©  of  6  per  cent  per ! 
annum  from  March  1, 1916,  in  lieu  of  any  in- 
terest In  the  real  estate  In  controversy. 

It  appearing  from  defendant's  brief  that  he 
has  finished  paying  for  said  land  and  has  a 
deed  therefor,  we  reverse  and  remand  the . 
cause,  with  directions-  to  the  trial  coart  to 
set  aside  its  decree  and  to  enter  a  new  decree 
In  favor  of  plaintiff  for  tbe  amount  and  Inter- 
est aforesaid,  to  be  paid  wlth'n  a  reasonable 
time,  and  declaring  therein  that  said  decree 
shall  be  a  first  lien  on  said  160  acres  in  ocm- 
troversy. 

WHITE,  C,  concurs. 
MOZLEY,  C,  absent 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  hereby  adopted  as  the  opin- 
ion of  the  court 

All  ooneor. 


WOOOARO  V.  STOWELL  et  al.    (No.  20871.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1920.) 

f.  Speoifle  performance  i8=>39— Court  of  equity 
may  enforce  oral  oontract  to  convey  land. 
In  order  to  prevent  the  statute  of  frauds 
from  accomplishing  or  being  used  to  accom- 
plish the  very  purpose  which  it  was  enacted 
to  prevent,  courts  of  equity  may,  under  cer- 
tain circumstances,  permit  specific  performance 
of  oral  contracts  to  convey  land,  though  made 
with  one  since  deceased. 

2.  SpooMo  perfarmance  <$=>I2I(II)— Evidenoe 
imaAelant  to  thow  that  plaintiff  oompllad 
wHh  ooatraet. 

In  an  action  against  the  estate  of  a  dece- 
dent for  specific  performance  of  an  agreement 
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to  will  land  and  a  certain  income  in  'return  for 
personal  services,  evidence  held  insufficient  to 
show  that  plaintiff  complied  with  tbe  contract 
as  alleged  in  her  petition. 

3.  Speelflo  performanoa  «s»l2l(7)  —  COHtraet 
to  convey  land  not  proven. 

In  an  action  against  the  estate  of  a  dece- 
dent for  specific  performance  of  an  agreement 
to  will  land  and  a  certain  income  .in  return 
for  personal  services,  evidence  held  not  to  sat- 
isfactorily prove  tbe  existence  of  such  con- 
tract 

4.  Speelflo  performance  ®s>l2l(2).— Oral  een- 
tract  to  will  land  must  be  proven  beyond  rea- 
sonable doubt. 

In  an  action  against  tbe  estate  of  a  dece- 
dent for  specific  performance  of  an  oral  con- 
tract to  win  land,  the  existence  of  the  contract 
must  be  proven  beyond  a  reasonable  doubt 

9.  Wills  ®=>98(l)— Mere  Intent  to  will  not  ett- 
foroeabie. 
Proof  that  a  decedent  intended  to  will  prop- 
erty to  reward  one  for  services  rendered,  in- 
dependent of  any  contractual  obligation,  gives 
the  intended  beneficiary  no  rights,  even  though 
it  be  shown  that  the  decedent  would  have  car- 
ried out.  such  disposition  and  maje  a  will  if 
he  had  not  died  suddenly. 

6.  Appeal  and  error  «=>I048(8) —  Error  In 
cross-examination  harmless  In  .equity  case. 

If  it  was  error  for  icounsei  on  cross-exam- 
ination of  witnesses  to  inquire  as  to  their  tes- 
timony in  depositions  without  showing  them 
the  depositions,  such  was  not  reversible  error 
in  an  equity  case,  since  the  appellate  court 
will  simply  disregard  the  alleged  testimony  in 
the  deposition. 

7.  Appeal  and  error  «=>I.D47(3)— Striking  evi- 
dence in  equity  ease  harmless. 

Errors,  if  any,  in  striliing  testimony  in 
an  equity  case  .is  not  reversible  error,  as  the 
appellate  court  will  read  it  as  if  not  stricken 
out 

8.  Appeal  and  error  ^=9205— Exeluding  testi- 
mony not  reviewable  In  absence  of  statement 
of  nature  of  evidence. 

Objection  that  lower  court  erred  in  refusing 
to  allow  plaintiff  to  testify  as  to  conversations 
had  with  defendant  did  not  show  reversible 
error,  where  no  statcQient  was  made  to  show 
the  nature  of  the  conversation  nor  with  which 
of  several  defendants  it  was  had. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thomas  B.  Buckner,  Judge. 

Suit  by  Alice  Woodard  against  Albert 
Stowell,  administrator  of  tbe  estate  of  George 
W.  Main,  deceased,  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Edwin  S.  McCrary  and  L.  A.  Laughlin,  both 
of  Kansas  City,  for  app^ant. 

Francis  M.  Ilayward,  of  Kansas  City,  for 
respondents. 


^B>Vor  otbar  csms  see  um*  topla  aad  JCBY-NUVBER  In  all  Key-^tumtwred  Digests  and  Indexes 
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SMAIil^  C.  I.  Tbls  18  a  suit  for  specific 
performance  of  an  oral  contract  aDeged  to 
have  been  made  by  George  W.  Main,  de- 
ceased, in  bis  lifetime,  to  will  tbe  plaintiff 
certain  real  estate  In  Kansas  City,  Mo.,  and 
an  annuity  of  $400.  Tbe  defendant  Albert  G. 
Stowell  is  administrator  of  tbe  estate  of 
George  W.  Main,  deceased,  and  defendant 
Carrie  Qyram  is  the  sister  and  sole  heir  of 
said  Main. 

The  allegations  in  the  petition  as  to  the 
contract  and  the  performance  thereof  by  tbe 
plaintiff  are  as  follows: 

"That  in  the  year  1906  plaintiff  resided  in 
Kansas  City,  Mo.,  and  aaid  George  Vf.  Main 
came  to  ber  bonse  and  shared  a  room  with 
another  man.  That  at  the  time  he  had  some 
employment  which  paid  liim  small  wages,  bat 
stated  to  plaintiff  that  be  would  inherit  a  con- 
siderable sum  of  money  some  day,  and  mean- 
while, if  plaintiff  would  give  him  his  board 
and  talce  care  of  him,  he  would  repay  plain- 
tiff when  he  came  Into  his  inheritance  by 
giving  her  a  home  with  enough  to  live  on  be- 
sides to  compensate  her  for  caring  for  him  and 
maldng  a  home  for  him.  That  plaintiff  accept- 
ed such  offer  and  made  said  agreement  with 
said  George  W.  Main,  and,  relying  npon  said 
promise,  plaintiff  furnished  board  to  said 
George  W.  Main,  and  also  did  liis  washing,  iron- 
ing, and  mending,  all  without  compensation, 
during  all  the  time  that  he  lived  with  her; 
that  said  George  W.  Main,  with  the  Exception 
of  one  year,  Uved  at  plaintiff's  house  from 
1906  until  his  death  in  1916. 

"That  in  the  year  1911  the  father  of  said 
George  W.  Main  came  to  Kansas  City  from 
lilinoiB  and  purchased  and  gave  to  said  George 
W.  Main  the  following  described  real  estate  in 
Jackson  county,  Mo.,  to  wit:  The  south  4.39 
feet  of  lot  92  and  the  north  21  feet  of  lot  93, 
Oglesbay's  First  addition  to  tlie  dty  of  Kan- 
sas, now  Kansas  City. 

"That,  immediately  after  said  real  estate  was 
purchased  for  him  by  his  father,  said  George 
W.  Main  reiterated  his  promises  to  plaintiHf 
and  specifically  agreed  verbally  with  plaintiff 
at  her  boms  in  Kansas  City  that  in  consid- 
eration of  what  she  had  done  and  was  doing 
for  him  he  would  will  her  said  real  estate  at 
his  death,  and  the  sum  of  $400  per  year  as  long 
as  she  sliould  live;  that  in  January,  1913,  the 
father  of  said  George  W.  Main  died,  and  in 
January,  1914,  his  mother  died  intestate,  leav- 
ing real  and  personal  property  to  said  George 
W.  Main  of  tbe  value  of  $35,000. 

"That  from  that  time  until  his  death  said 
George  W.  Main  remained  at  the  home  of  plain- 
tiff, doing  nothing  but  consuming  inordinate 
quantities  of  intoxicating  liquors;  that  he 
finally  became  blind  and  utterly  helpless,  and 
was  confined  to  his  bed  for  months  before  his 
death,  during  all  of  which  time  he  required  the 
attention  of  plaintiff  day  and  night 

"That,  relying  upon  the  promises  of  said 
George  W.  Main  to  will  ber  said  real  estate 
and  to  further  provide  for  her  as  above  stat- 
ed, plaintiff  provided  a  home  for  him  and  fur- 
nished him  board  and  did  his  washing,  ironing, 
and  mending,  and  when  he  was  sick  plaintiff 
waited  upon  him  and  nursed  him  day  and  night 
until  his  death,  all  without  compensation. 


"That,  thongh  plaintiff  has  folly  kept  and 
performed  said  agreement  on  ber  part,  taU 
George  W.  Main  died  without  specifically  per- 
forming tbe  said  contract  on  his  part  and  with- 
out conveying  said  real  estate  or  otherwise 
vesting  the  title  to  tbe  same  in  her  and  with- 
out bequesting  to  ber  by  will  the  sum  of  $400 
per  year  as  long  as  she  should  live,  and  nei- 
ther of  said  contract  promises  have  been  per- 
formed eitber  wholly  or  in  part,  though  said 
George  W.  Main  died  possessed  of  said  real 
estate  and  of  personal  property  of  tbe  value 
of  $30,000. 

"That  the  defendant  Carrie  Byram  is  a  sis- 
ter of  said  George  W.  Main  and  his  only  heir 
at  law,  and  said  Claude  Byram  is  the  husband 
of  said  Carrie  Byram.    *    •    • 

"Wherefore  plaintiff  prays  judgment,"  etc. 

Tbe  answer  put  the  allegatlcms  of  the  peti- 
tion in  issue.  It  also  alleged  that  the  con- 
tract sued  on  was  not  in  writing,  aa  required 
by  the  statute  of  frauds,  and  that  said  real 
estBTe  was  mortgaged  by  said  Main  In  bis 
lifetime  for  $500  to  the  knowledge  of  the 
plaintiff,  and  after  his  death  the  defendant 
Carrie  Byram,  believing  she  was  the  sole  beir 
of  said  Main  and  entitled  to  said  real  estate, 
paid  off  said  note  for  $600,  and  that  the 
plaintiff  stood  by  and  permitted  her  to  do  so 
without  any  claim  to  said  property. 

The  reply  admitted  the  execution  of  said 
deed  of  trdst,  but  denied  that  plaintiff  had 
knowledge  there&f,  and  alleged  that  the  deed 
of  trust  was  paid  off  by  said  defendant  with 
tbe  money  rec«£ived  from  her  brother's  estate 
as  his  heir. 

After  hearing  the  plaintiff's  evidoice,  tbe 
low»  court  found  for  tbe  defendants,  and 
dismissed  the  petition.  Plaintiff  appealed  to 
this  court. 

Plaintiff's  testimony  was  substantially  as 
follows: 

Mrs.  Todd  Mason,  the  daughter  of  tbe 
plaintiff,  testified  on  dirbct  examination: 

That  she  knew  said  Main  in  his  lifetime. 
That  in  1906  she  and  her  mother,  the  plaintiff, 
were  living  at  1522  Lydia  avenue,  and  that  said 
Main  came  to  their  bouse  to  room.  He  was 
out  of  work  at  the  time.  He  continued  to  room 
there  until  March  27,  1916,  when  be  died. 
That  be  did  not  come  there  to  board,  but  only 
to  room,  but  "we  fed  liim;  he  was  out  of 
work."    He  paid  for  his  room  a  short  time. 

"Q.  Just  tell,  as  near  as  you  can  recollect, 
what  he  did  say  to  your  mother  in  regard  to 
paying  for  the  room  and  board  after  he  be- 
came unable  to  pay  for  it.  A.  He  said  that 
some  day  he  would  pay  up  for  this.  He  would 
give  mother  a  home,  if  she  would  take  care  of 
him,  and  feed  him,  and  let  him  room  there, 
and  be  one  of  tbe  family.  He  said  some  day 
he  would  have  some  money.  He  continued  to 
live  at  our  home  and  take  his  meals  there. 
He  got  bis  money  when  his  mother  died.  He 
just  said -some  day  he  would  have  some  mon- 
ey. He  continued  to  live  at  our  home  and 
take  his  meals  there.  He  actually  came  in 
possession  of  his  money.  He  said  that  Mother 
should  have  a  good  home  and  money  besides, 
about  a  year  after  he  first  came  there.     His 
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father  and  mother'were  then  liying.  Sa  father 
d!ed  first.  He  was  at  onr  house  two  or  three 
times.  Mr.  and  Mrs.  Main  came  to  make  him 
a  visit,  and  he  Hked  it  so  well  and  was  so 
pleased  to  think  that  George  was  so  happy 
with  us  and  we  took  such  good  care  of  him 
(stricken  out  by  court  on  objection  of  defend- 
ants). Mr.  Main  bonght  a  home  at  1516  Lydia 
avenue  and  gave  it  to  George  and  Mamma  (the 
words  "and  Mamma"  stricken  out  on  defend- 
ants' motion).  « 

"Q.  Now,  after  this  house  or  this  piece  of 
property  was  bonght  by  George  Main's  father 
and  given  to  him,  state  what,  if  any,  conver- 
sation that  you  heard  between  your  mother 
and  George  Main  in  regard  to  that  particular 
piece  of  property,  about  what  would  be  done 
with  it.  A.  He  said,  'Old  lady,  that  home  is 
yours,  or  a  better  one,  with  all  the  taxes  and 
everything  kept  up';  not  an  old  house,  but  a 
new  house  with  the  insurance  paid  and  kept 
in  repair',  and  $400  a  year.  He  said,  Ton 
ought  to  get  along  nicely  on  $400  a  year.' 

"Q.  What  length  of  time  elapsed  aftet  the 
death  of  George  Main's  father  before  liis 
mother  died?  A.  I  think  about  a  year  and 
a  half. 

"Q.  And  when  was  it  that  George  Main 
came  into  the  possession  of  his  property;  was 
it  after  the  death  of  his  mother? 

"Mr.  Hayward:  I  object  to  leading  questions. 

"Q.  When,  with  reference  to  the  death  of 
bis  mother?  A.  lea,  sir;  after  the  mother 
died  he  came  in  direct  possession. 

"Q.  Now,  what  conversation,  if  any,  did  you 
hear  between  George  Main  and  your  mother 
in  regard  to  this  amount  of  money  that  he 
would  leave  her,  if  any,  for  her  support?  A. 
Oh,  I  have  heard  him  say  lots  of  times,  I  can't 
just  name  the  date  or  anything  like  that, 
but  he  said  it  a  good  many  times. 

"The  Court:    Said  what? 

"A.  He  said  that  Mamma  should  have  the 
home,  that  home  or  one  better,  with  $400  a 
year. 

"Q.  What  was  the  condition  of  his  health  at 
that  time?  A.  At  that  time  his  health  was 
good,  only  he  was  a  man  that  drank  an  awful 
lot. 

"Q.  But  did  his  health  change  after  that? 
A.  Tes,  sir;  he  went  blind;  he  was  pretty 
near  totally  blind  for  six  or  eight  months,  some- 
thing like  that 

"Q.  Now,  during  that  time  what  services  did 
your  mother   render   him?     A.  Everything. 

"Q.  What  did  she  do  for  him?  A.  She  wait- 
ed on  him  and  washed  his  hair  and  neck  and 
ears  and  gave  him  a  bath  and  washed  his  feet; 
be  was  unable  to  do  anything;  she  had  to  lead 
him  from  one  chair  to  another,  and  to  the 
bathroom,  and  in  fact  she  waited  on  him  like 
be  was  a  baby. 

"Q.  Was  he  confined  to  his  bed  at  any  time? 
A.  No,  sir;    he  sat  mostly  in  a  chair. 

"Q.  Now,  what,  if  anything,  was  said  about 
this  extra  service  that  your  mother  was  ren- 
dering for  him,  as  to  how  that  would  be  paid? 
A.  Be  said  Mamma  would  be  well  taken  care  of. 

"Q.  And  did  he  say  when  or  how  much  or 
in  any  particular?  A.  Only  be  thought  $400 
•  year  and  a  good  home. 

"Q.  At  the  time,  or  after  the  father  bought 
this  home,  where  was  this  number?  A.  1516 
Lydia. 
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"Q.  And  did  yon  and  your  mother  and  George 
Main  live  in  that  home  for  a  while?  A.  Yes^ 
sir. 

"Q.  For  about  how  long?  A.  Four  or  fire 
years. 

"Q.  And  from  there  where  did  you  go?  A. 
To  1206  Virginia. 

"Q.  Did  George  Main  continue  to  own  that 
home  at  1516  Lydia?  A  Tea,  sir;  be  col- 
lected the  rents  there. 

"Q.  What  was  the  reason  for  leaving  1516 
Lydia?  A.  There  were  negroes  all  around  us, 
and  we  were  the  only  white  family  left  in 
the  block  [except  another  family  across  the 
street]. 

"Q.  And  after  you  moved  to  1206  Virginia 
who  collected  the  rent  at  1516  Lydia?  A. 
George  Main. 

"Q.  What  did  he  do  with  the  money?  A. 
Well,  he  spent  it;   we  didn't  see  aqy  of  it. 

"Q.  iMd  he  pay  the  rent  at  1206  Virginia? 
A.  He  did;   yea,  sir. 

"The  Court:  Paid  the  rent  at  the  place 
you  moved  to    A  Yes,  sir. 

"Q.  (Mr.  Iiaughlin):  Previous  to  his  death, 
how  long  a  time  was  he  confined  to  the  bouse? 
A.  About  six  or  eight  months. 

"Q.  And  did  he  have  any  one  else  to  look 
after  him  and  nurse  him  except  your  mother? 
A.  When  my  mother  got  down — she  had  wait- 
ed on  him  until  she  couldn't  do  It  any  more, 
and  she  got  down  in  bed,  and  we  had  Dave 
Beinhardt;  he  was  there  at  the  house  a{>out 
six  weeks. 

"Q.  Did  he  get  out  on  the  street  any  daring 
that  time?     A.  Oh,  yes. 

"Q.  How  long  before  his  death  was  he  con- 
fined continuously  to  his  room?  A.  He  was 
not  confined  to  his  room,  but  to  the  house; 
he  would  go  out  and  come  back;  he  would 
be  out  a  short  time  at  a  time. 

"Q.  Now,  what  were  his  habits  about  drink- 
ing? A.  Well,  that  was  all  he  seemed  to  care 
for,  was  drink. 

"Q.  How  many  drinks  a  day  would  he  take? 
Well,  that  is  hard  to  say.  Pretty  near  every 
day  at  our  house  it  was  a  quart  to  a  quart  and 
a  half  a  day,  and  what  he  drank  on  the  out- 
side. 

"Q.  Did  he  do  any  work  at  all  after  he  got 
his  money?     A.  No,  sir." 

On  cross-examinatioQ  Mrs.  Mason  testified: 

He  did  not  have  the  money  and  did  not  work 
for  two  or  three  months  after  he  went  to  our 
house  to  live,  and  when  he  did  get  work  he 
paid  a  dollar  and  ^  quarter  for  his  room,  but 
no  board.  After  the  first  two  or  three  weeks 
he  boarded  as  well  as  lodged  with  us  all  the 
time.  Be  paid  room  rent  to  Mother;  he  did 
not  pay  me.  He  did  not  pay  room  rent  all 
the  time.  Cannot  remember  when  he  ceased 
to  pay  room  rent.  He  told  Mother,  if  she 
would  take  care  of  him,  he  would  see  she  was 
taken  care  of.  It  was  not  a  year,  I  doubt  if 
it  was  six  months,  that  he  paid  room  rent. 
In  1911  the  father  and  mother  of  said  Main 
visited  him  at  plaintiff's  house,  at  which  time 
the  father  purchased  for  him  the  property  in 
question.  It  was  known  as  No.  1516  Lydia 
avenue.  The  plaintiff,  her  daughter,  and  Main 
moved  into  this  property  at  the  time  it  was 
purchased.  The  father  died  in  January,  1912, 
when  Main  went  back  to  Illinois  and  Ured 
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with  his  mother  until  some  time  in  March, 
1914.  The  plaintifF  and  her  daughter  continaed 
to  reside  in  the  house,  1516  Lydia  avenue, 
during  this  time  without  paying  any  rent  The 
bouse  was  an  old-fashioned  brick  house  and 
contained  nine  or  ten  rooms.  Plaintiff  and  her 
daughter  paid  the  taxes  and  Itept  the  place  in 
repair.  After  they  moved  to  1516  Lydia  ave- 
nue, they  kept  no  lodgers  besides  said  Main, 
as  they  did  at  the  old  place,  1522  Lydia  ave- 
nue. While  living  at  1516  Lydia  avenue,  plain- 
tiff had  no  income  except  the  salary  which  the 
witness  earned,  which  was  $25  per  month. 
Main  Was  absent  at  his  mother's  two  years, 
after  which  time  he  returned  and  lived  in  the 
bouse  with  the  plaintiff.  During  bis  absence 
plaintiff  and  her  daughter  were  the  only  peo- 
ple who  occupied  the  house.  They  lived  to- 
gether in  this  house,  1516  Lydia  avenue,  four 
or  five  years,  and  then  moved  to  1206  Virginia 
avenue,  because  the  neighborhood  began  to  be 
occupied  by  negroes.  Main  then  rented  out  the 
bouse  at  1616  Lydia  avenue  for  $37.50  a 
month  and  paid  the  rent  on  the  house  tney  oc- 
cupied «t  1206  Virginia  avenue,  which  was  $30 
a  month. 

Q.  He  paid  that -instead  of  board?  A.  Yea, 
sir. 

Q.  And  you  didn't  charge  him  any  board? 
A.  No,  tfr;  we  never  charged  him  any  board, 
except  the  first  two  or  three  months  that  he 
was  with  US.  He  said,  "I  will  take  care  of 
you,  old  lady,  you  have  been  good  to  me," 
lots  of  times.  He  first  said  this  shortly  after 
be  came  to  live  with  us.  We  would  liave  com- 
pany, and  he  would  say,  "Never  mind,  old  lady, 
you'll  get  paid  for  this,"  when  he  asked  for 
and  Mother  gave  him  a  drink.  He  did  not 
have  any  property  at  the  time.  Said  he  was 
going  to  have  some.  I  beard  him-  tell  his 
mother  be  was  perfectly  happy  with  us.  He 
told  Mother,  "We  have  a  fine  home  here  if 
the  neighbors  don't  ran  us  out,  and,  if  they  do, 
we  will  get  a  better  one."  That  was  the  first 
week  we  moved  in  at  1516  Lydia  avenue.  We 
did  not  like  the  neighborhood  on  account  of 
the  negroes,  and  he  told  mother  he  would  get 
a  better  one.  He  did  not  fix  any  other  place; 
be  wanted  to  see  what  the  negroes  would 
do  to  know  what  to  do  with  the  borne.  He 
said  he  would  give  mother  $400  or  more  a 
year.  He  did  not  say  how  much  more.  Mother 
did  not  tell  him  be  ought  to  do  that. 

Q.  When  be  made  those  statements,  what 
did  your  mother  say?  A.  She  said,  "George, 
that'll  be  awful  nice  of  you." 

Q.  Did  she  say  what  she  was  going  to  do? 
A.  She, did  not.  Mother  had  no  independent 
menns  of  support  except  what  I  gave  her. 
He  paid  the  rent  all  the  time  at  1206  Virginia 
avenue  tmtil  he  died. 

The  witness  got  the  money  on  two  checks 
of  Main,  for  $50  each,  one  March  1,  1916,  and 
the  other  March  20,  1916.  She  got  the  money 
on  those  checks,  but  gave  it  to  liim.  While 
they  lived  on  Lytlia  avenue  Main  gave  the 
witness  $40  to  make  a  payment  on  her  piano. 
When  we  were  living  at  1516  Lydia  avenue 
Mother  bad  no  one  to  support  the  family  ex- 
cept myself.  Never  had.  George  Main  was 
not  continually  giving  me  and  my  mother  mon- 
ey to  support  the  family.  Wliatever  I  made, 
.  I  gave  to  my  mother.  Tliat  was  the  only  re- 
source she  haid.     He  did,  not  pay  a  cent  of 


my  hospital  bill.  That  $20  is  for  his  own  hill, 
not  mine.  He  was  there  a  'week.  He  was 
working  continuously  from  1906  until  he  went 
back  to  lire  with  bis  mother,  for  $10  or  $20 
per  week,  for  North-Mehornay,  Keiths'  and 
Duff  &  Bepp.  He  died  March  28,  1916.  Moth- 
er found  him  dead  in  bed.  He  was  sick  a  lit- 
tle over  a  year,  some  trouble  with  hia  eyes; 
it  might  have  been  six  months  that  h«  was 
blind.  TMnk  he  had  a  doctor  longer  than  three 
months  He  did  not  pay  up  all  back  room  rent 
when  be  got  his  money.  He  might  have  paid 
room  rent  for  three  weeks  or  a  month. 

Witness  then  in  answer  to  questions  said 
she  bad  testified  as  follows  when  her  deposi- 
tion was  taken: 

He  paid  a  dollar  and  a  quarter  a  week  for 
his  room.  He  paid  it  in  cash  out  of  his  sal- 
ary. Bert  Parker,  his  roommate,  paid  the 
same.  Could  not  remember  having  testified  in 
her  deposition  that  he  always  paid  that  for 
his  room  until  we  moved  into  the  bouse  at 
1616  Lydia  avenue.  Mother  charged  other 
people  the  same  price  for  room,  did  not  know 
that  he  was  out  of  work  longer  than  six  weeks, 
but  "kinds"  think  be  was;  did  not  remember; 
cannot  say  positively. 

On  redirect  examination,  the  witness  said: 

That  she  worked  for  11  years  at  the  Savoy 
Hotel,  as  telephone  operator  for  the  BeU  Tel- 
ephone Company,  and  those  checks  were  cashed 
at  the  Savoy  Hotel.  She  took  the  money  home 
and  gave  it  to  Main.  He  never  paid  any  board 
after  the  first  two  or  three  months  after  be 
came  to  our  bouse. 

Clyde  Bnssell  testified: 

That  he  had  been  in  the  saloon  business  at 
1400  Bast  Fourteenth  street,  and  knew  George 
Main   for   12    years   before   bis    death    pretty 
intimately.     Saw  him  pretty  nearly  every  day 
at  his  (Bttssell's)  place  of  business.     He  also 
knew  Mrs.  Woodard.     Main  told  the  witness 
that  he  wanted  to  see  that  the  "old  lady,"  if 
be  should  happen  to  "drop  off"  first,  was  pro- 
vided for.    He  said  she  would  have  the  home, 
and  he  calculated  on  her  having  $400  a  year, 
which  he  calculated  was  enough  to  keep   her 
during  her  lifetime.     That  was  all   he   cared 
to   see   about     The   rest  of   the   folks   could 
take   care  of  themselves.     No  one  was  pres- 
ent when  he  had  this  conversation.     He   told 
me   this   one   night   about  a   year   before   his 
death.    He  drank  quite  a  bit  but  never  seemed 
to  be  what  you  would  call  drunk.     When  this 
conversation  took  place,  he  was  not  what  70U 
would  say  under  the  influence  of  liquor  out  of 
the  way.     He  was  not  drunk,  but  he  was  just 
feeling  in  high  spirits;  nothing  out  of  the  way. 
He  said  in  that  conversation  that  he  intended 
to    see    that   the   "old   lady,"    Mrs.    Woodaj-d. 
would  have  a  home,  and  he  would  provide  for 
her  $400.    That  is  just  what  he  said. 

David  O.  Belnhardt  testified: 

That  he  had  lived  in  Kansas  CMty  for  41 
years.  Knew  George  Main  5  or  6  years  prior 
to  his  death.  Lived  about  a  block  and  a  half 
from  him;  at  several  times,  for  a  moath  or 
two,  roomed  with' him;  had  a  conversation  tritfa 
I  him  in  which  he  said  he  intended  to  provitite  for 
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Mrs.  Woodard;  had  several  conversatioiiB.  He 
wanted  me  to  go  down  with  him  to  make  a 
will.  He  said  be  was  going  to  provide  for  Mrs. 
Woodard.  He  was  going  to  take  oare  of  her 
while  he  was  living,  and,  if  he  went  before  she 
did,  be  would  provide  for  her,  so  that  she  would 
not  want  for  anything.  He  was  going  to  leave 
her  the  home,  and  enough  to  live  on,  he  said 
$30  or  $40  a  month,  besides  the  home,  and  she 
would  have  no  rent  to  pay.  The  first  conversa- 
tion was  in  November,  a  year  before  he  died; 
did  not  go  down  with  him  to  have  the  will 
drawn.  We  started  down,  bnt  we  never  got 
to  the  lawyer.  He  seemed  to  be  in  good  health 
for  some  weeks  before  his  death,  only  he  was 
kind  of  nervous,  is  all.  His  eyesight  failed 
him  awful.  He  was  not  exactly  blind,  but  about 
the  same  as  blind.  When  he  was  sick,  Mrs. 
Woodard  waited  on  him  the  same  as  a  mother. 
I  visited  him.  I  was  not  staying  there.  Mirs. 
Woodard  fixed  his  meals  and  waited  on  him 
the  same  as  a  nurse  wonld. 

On  cross-examination  tbia  witness  testified: 

Am  doing  nothing  now.  Worked  for  the 
Silver  Laundry  abont  a  year  and  a  half  ago 
for  abont  fonr  months.  I  was  in  business  for 
myaelf  at  14th  and  Virginia  avenue  for  12  years 
as  a  groeeryman.  Have  not  been  in  basineaa 
for  four  or  five  years.  It  was  my  father's 
business.  I  was  derk  in  the  grocery  store. 
Main  made  the  statement  abont  making  a 
will  in  his  room.  He  was  in  bed.  The  first 
time  he  made  it  was  in  November.  His  eye- 
sight failed  him  about  three  years  before  the 
tiiaL  He  bad  good  health  np  to  that  time. 
Then  he  recovered  his  eyesight,  and  a  few 
weeks  before  he  died  his  health  failed  him 
again,  bnt  up  to  that  time  was  good. 

Witness  was  here  shown  check  signed  by 
George  Main,  payable  to  the  order  of  George 
Main  for  $100,  and  Indorsed  by  George  Main 
and  D.  C.  Relnhardt,  which  witness  said  he 
went  to  the  bank  and  bad  cashed  for  Main, 
December  16,  1915.  Continuing,  witness 
said: 

I  gave  him  all  the  money.  I  helped  around 
the  house,  and  waited  on  Main,  while  Mrs. 
Woodard  was  sick.  He  paid  me  nothing.  I 
cashed  several  checks  for  him,  one  for  $50, 
aronnd  the  last  of  November  or  December. 
Do  not  know  what  he  did  with  this  $50.  The 
oidy  conversation  I  had  with  him  about  leav- 
ing his  property  was  two  or  three  months  be- 
fore he  died. 

The  real  estate  In  question  was  conveyed 
February  1,  1911,  by  James  A.  Fry  and  wife 
to  Harriet  M.  Main,  the  mother  of  George 
Main,  and  afterwards  by  Mrs.  Main  and  her 
husband,  on  the  30th  of  December,  1911,  to 
GeoiKe  W.  Main.  The  consideration  men- 
tioBed  In  each  deed  was  $4,00& 

Andrew  J.  Davis  testlfled: 

That  be  had  lived  in  Kansas  City  for  five 
years.  That  his  last  i>ermanent  occupation 
'was  that  of  postmaster  of  St.  Paul,  Minnesota. 
Ee  knew  George  Main  for  about  a  year  before 
liis  death.  lived  within  two  blocks  of  him. 
Saw  bim  nearly  every,  day.    Went  to  see  him 


while  he  was  sick  and  in  the  hospital.  For 
quite  a  while  I  was  with  him  for  most  every 
day.  Went  to  see  him  at  Mrs.  Woodard's, 
where  he  lived.  Had  conversations  with  him 
at  different  times  as  to  what  he  intended  to  do 
with  his  property  after  his  death.  He  said 
he  intended  to  give  Mrs.  Woodard  that  homf, 
and  provide  for  her  while  she  lived,  and  ue 
rest  of  his  estate  he  intended  to  give  to  his 
sister's  children.  He  said  he  intended  to  pro- 
vide for  Mrs.  Woodard  after  his  death;  that 
she  bad  been  a  mother  to  him,  and  wholly  a 
mother.  Ee  did  not  mention  any  specific 
amount  to  me.  He  did  not  say  that  he  had 
made  a  will.  But  he  told  me  be  was  going 
to  town  one  day  to  attend  to  some  business. 
I  had  more  than  one  talk  with  him. 

Q.  Did  he  say  anything  in  those  conversa- 
tions about  whether  or  not  he  was  providing 
a  living  at  that  time  before  his  death?  A.  I 
asked  him  the  question,  and  he.  said  be  was 
not  furnishing  the  living. 

Q.  Asked  him  what  question?  A.  I  asked 
him  the  question  if  he  kept  bouse,  and  be  said, 
"No;    I  am  not." 

Mr.  Hay  ward:   I  move  to  strike  that  out 

The  Court:  Motion  sustained.  (To  which 
action  and  ruling  of  the  court  the  plaintiff 
then  and  there  duly  excepted  and  still  ex- 
cepts.) 

.  Q.  What  did  be  say  be  was  doing  at  that 
time?  A.  Mr.  Hayward:  I  object  to  that  for 
the  same  reason. 

The  Court:  Objection  sustained.  (To  which 
action  of  the  court  plaintiff  then  and  there 
duly  excepted  at  the  time  and  still  excepts.) 

Mr.  Laughlin:    That  is  all. 

Mr.  Hayward:  No  cross-examination.  Wit- 
ness excused. 

Arthur  Bussell  testified: 

That  he  was.  a  brother  of  C^yde  Russell. 
Lived  in  Kansas  City  20  years.  Knew  George 
Main  for  10  years  before  his  death.  Saw  him 
every  week,  sometimes  oftener.  Had  conversa- 
tion with  him  in  which  the  subject  of  his  prop- 
erty was  mentioned,  or  what  he  intended  to  do 
with  it.  He  said,  if  anything  happened,  in 
case  he  went  first,  he  was  going  to  leave  bis 
home  and  $400  a  year  tO'  Mrs.  Woodard.  He 
told  me  that  once,  more  than  once,  a  couple  of 
times,  something  like  three  years  before  his 
death. 

On  cross-examination  witness  said: 

He  was  a  bartender  at  14(X)  East  Fourteenth 
street  Main  was  a  frequent  attendant  No 
one  was  present  when  he  had  these  conversa- 
ttons.  His  deposition  had  been  taken.  No- 
body ever  talked  to  him  as  to  what  he  wonld 
testify  to.  At  the  time  of  these  conversations 
Main  was  feeling  in  good  spirits.  He  had  bad 
a  few  drinks. 

In  his  deposition  he  testified: 

That  Main  said  that  in  case  be  went  first  be 
intended  to  leave  the  home  and  leave  enough 
so  that  she  could  live  on  $400;  that  be  told 
me  that,  and  then  I  have  heard  him  say  that 
to  others;  and  that  he  had  never  talked  to  any- 
body about  the  case  since  Main's  death,  un- 
to b»  gave  bis  deposition. 
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Julius  Bru^l  testified: 

That  he  was  a  practicing  physician  in  Kan. 
sas  City,  and  had  beei.  since  1883.  Knew 
George  Main.  First  met  him  January  16,  1915, 
when  he  attended  him  professionally.  At- 
tended him  until  April  2d,  same  year.  His 
fundamental  trouble  was  liquor,  and  symptoms 
of  that  trouble  were  neuritis  of  the  optic  nerve 
and  great  heart  weakness.  It  made  him  hlind. 
Had  several  conversations  with  him  about  what 
he  intended  to  do  with  his  property  at  his 
death.  Not  that  I  asked  him  about  it,  but  he 
always,  when  he  came  to  me,  when  he  was 
in  this  pitiable  condition,  he  would  tell  me 
bow  much  Mrs.  Woodard  had  done  for  him,  and 
told  me  then  that  he  would  do  something  for 
her,  too.  He  wanted  especially,  he  said,  these 
are  the  words  I  remember,  that  he  wanted  the 
house  on  Lydia  avenue  to  go  into  possession 
of  Mrs.  Woodard,  then  he  said,  "She  never  will 
lack  again."  That'  is  what  he  told  me  several 
times.  He  told  me  this  during  the  period  I 
attended  him.  He  only  told  me,  I  repeat  it, 
"She  will  not  lack  again." 

Mr.  Hay  ward:   No  cross-examination. 

C.  L.  GIU  testified: 

Knew  George  Main  perhaps  a  year  and  a 
half  before  he  died.  Saw  him  almost  every 
day.  That  Main  told  him  he  was  treated  nice- 
ly, and  that  he  intended  to  see  that  Mrs.  Wood- 
ard was  taken  care  of.  That  he  didn't  expect 
to  be  hanging  on  very  long. 

Frank  A.  Newcomb  testified: 

That  he  was  casliier  of  the  New  Tork  life 
Insurance  Company.  Was  familiar  with  the 
rates  charged  by  insurance  companies  for  an- 
nuities. That  to  purchase  an  annuity  at  tliat 
time  of  $400  a  year  for  a  person  bom  No- 
vember 18,  1858,  would  be  $5,528.80.  His 
testimony  was  stricken  out  on  objection  of  de- 
fendant, to  which  plaintiff  excepted. 

Mrs.  Mason,  recalled,  testified  tbat  ber 
mother  was  born  Novemlier  15, 1858. 

Reed  Xounger  Campbell  in  his  deposition 
tesUfied: 

He  was  cashier  of  .the  First  National  Bank 
of  Abington,  111.  Knew  George  Main  about 
13  years.  At  the  time  of  Main's  death  had 
possession  of  money  and  property  of  George 
Main  of  the  value  of  about  $27,000. 

Defendants  thereupon  admitted  that  de- 
ceased bad  $27,000  in  personal  property. 

[1]  II.  In  this  class  of  cases  the  courts 
have  firmly  established  certain  definite  rules 
relating  to  the  pleadings  and  proofs  within 
which  the  plaintiff  must  bring  himself. 
Otherwise  the  judgment  must  be  for  the  de- 
fendant. The  statute  of  frauds  requiring 
contracts  to  convey  real  estate  to  be  in  writ- 
ing is  of  very  ancient  origin  in  English  and 
American  Jurisprudence,  and  was  wisely  en- 
acted, so  tbat  in  suits  upon  contracts  for 
real  estate,  which  human  beings,  and  espe- 
cially Anglo-Saxons,  have  sucb  a  strong  de- 
sire to  possess  and  own,  the  parties  should 
not  be  "led  into  temptation,"  but  should  be 
delivered  from  the  evil  of  perjury  by  making 


all  oral  contracts  concerning  lands  absolute- 
ly void  and  unenforoeable.  EspedaUy  la 
this  temptation  great  in  suits  against  the 
vol<»les8  and  defenseless  dead.  But,  In  or- 
der to  prevent  the  statute  of  frauds  from  ac- 
complishing or  being  used  to  accomplish 
fraud,  the  very  purpose  which  it  was  enact- 
ed to  prevent,  courts  of  equity  have,  under 
certain  circumstances,  permitted  the  q>eciflc 
performance  of  oral  contracts  to  convey 
lands,  even  when  made  with  the  dead.  In 
such  cases,  however,  they  have  established 
certain  stringent  rules  as  to  the  pleading 
and  the  proof  of  the  consideration  and  other 
matters  relating  to  the  contract.  Those  rules 
are  nowhere  more  definitely  and  distinct- 
ly marked  out  than  by  the  decisions  of  this 
court.  In  Walker  t.  Bohannan,  243  Mo.  loc. 
clt.  136  et  seq.,  147  S.  W.  1028.  opinion  by 
Graves,  J.,  they  are  stated  as  follows: 

"The  rules  cover  many  phases;  L  e.:  (1) 
The  alleged  oral  contract  must  be  clear,  ex- 
plicit, and  definite;  (2)  it  must  be  proven  as 
pleaded;  (8)  such  contract  cannot  be  estab- 
lished by  conversations  either  too  ancient,  on 
the  one  hand,  or  too  loose  or  casual,  upon 
the  other;  (4)  the  alleged  oral  contract  most 
itself  be  fair  and  not  unconscionable;  (5)  the 
proof  of  the  contract  as  pleaded  must  be  sach 
as  to  leave  no  reasonable  doubt  in  the  mind  of 
the  chancellor  that  the  contract  as  alleged  was 
in  fact  made  and  that  the  fuU  performance, 
so  far  ••  lies  in  the  hands  of  the  parties  to 
perform,  has  been  had;  (6)  the  work  consti- 
tuting performance  must  be  such  as  is  refera- 
ble  solely  to  the  contract  sought  to  be  en- 
forced, and  not  sudi  as  might  be  reasonably 
referable  to  some  other  and  different  contract; 
(7)  the  contract  must  be  one  based  npon  -an 
adequate  and  legal  consideration,  so  tbat  its 
performance,  upon  the  one  hand  but  not  upon 
the  other  would  bespeak  an  unconscionable  ad- 
vantage and  wrong,  demanding  in  good  con- 
science relief  in  equity;  and  (8)  proof  of  mere 
disposition  to  devise  by  will  or  convey  by 
deed  by  way  of  gift,  or  as  a  reward  for  serv- 
ices, is  not  sufficient,  but  there  must  be  shown 
a  real  contract  to  devise  by  will  or  convey  by 
deed,  made  before  the  acts  of  performance  re- 
lied upon  were  had. 

"There  may  be  other  phases  of  the  role  ad- 
hered to  by  the  courts  in  cases  of  this  char- 
acter, hut  the  foregoing  are  clearly  within  a. 
long  line  of  Missouri  cases.  The  more  recent 
ones  are  Forrister  t.  SuUivan,  231  Mo.  345; 
Collins  T.  HarreU,  219  Mo.  279;  Wales  v. 
Holden,  209  Mo.  552;  Kirk  v.  Middlebrook, 
201  Mo.  245.  Other  cases  of  like  tenor  are 
found  cited  and  discussed  in  the  foregoing. 
Suffice  it  to  say  that  they  all  indicate  that  the 
courts  are  slow  to  enforce  contracts  of  the 
character  we  have  here. 

•••  •  •  It  should  therefore  be  with  dis- 
cerning eye  and  ear  that  the  chancellor  ap- 
pealed to  should  proceed.    •    •    •  •• 

The  substance  of  the  allegations  of  the 
petition  as  to  the  contract  between  tbe 
plalutiff  and  George  W.  Main  is  that  he  liv- 
ed at  plaiutifi"s  house  from  the  year  1906  to 
the  year  1911  under  an  agreement  la  1806 
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that  she  was  to  board  and  care  for  him  and 
make  a  home  for  talm  until  he  should  come 
Into  his  Inheritance,  when  he  would  give  her  a 
home  and  money  enough  to  live  on  besides  to 
compensate  her  for  caring  for  him  and  giving 
him  a  home  during  that  time;  that  bis  father 
gave  him  a  house,  the  property  in  question, 
in  1911,  whereupon,  in  consideration  of  what 
plaiatUt  had  done  for  him  and  was  doing  for 
him,  under  the  contract  made  in  1906,  the 
time  for  plaintifl  to  receive  her  home  and 
money  was  extended  until  the  death  of  said 
George  W.  Ualn,  until  which  time  she  was 
to  continue  to  board  and  care  for  him  and 
furnish  him  a  home,  for  all  of  which  she 
was  to  be  paid  by  receiving  the  property  and 
annuity  sued  for  under  tils  will.  In  the 
meantime  she  was  to  receive  and  did  re- 
ceive no  compensation  whatever  from  said 
George  W.  Main. 

"With  the  foregoing  as  the  contract,  let  us, 
as  with  a  yardstick,  measure  the  evidence." 
Walker  ▼.  Bohnnnan,  supra,  243  Mo.  loc.  cit 
138,  147  S.  W.  1029. 

[2-4]  In  our  judgment,  the  evidence  falls 
tar  short  of  showing  that  the  plaintiff  was 
wholly  uncompensated  for  her  services  dur- 
ing the  long  period  alleged  in  the  petition. 
On  the  other  hand,  it  afflrmatively  shows 
that  for  Ave  years,  more  than  half  of  the 
time  said. Main  resided  with  the  pluintlfl, 
and  the  contract  alleged  in  the  petition  re- 
quired the  lAaintifl  to  furnish  him  with 
room,  Iraard,  care,  and  a  home,  he  famished 
the  plain  tiff  with  a  home  In  which  she  and 
her  daughter  dwelt,  rent  free,  of  the  rental 
value  of  from  $30  lo  137.50  a  month,  which 
would  pracUoaUy  offset  plaintiff's  reasonable 
charges  against  him  for  that  time,  if  he  paid 
nottilng  else  to  the  plaintiff.  But,  owing  to 
Uie  meager  funds  of  the  plaintiff,  wtUch  con- 
sisted of  what  her  daughter  gave  lier  out  of 
her  wages  of  $25  per  month,  after  they  mov- 
ed into  the  Main  home  in  1011,  when  plain- 
tiff ceased  taking  in  lodgers,  it  is  unreason- 
able to  believe  that  said  Main  did  not  also 
contribute  towards  the  expenses  of  the 
household.  It  could  not  otherwise  have  been 
reasonably  maintained.  He  had  some  means, 
earned  $10  to  $12  per  week,  not  a  large  sum, 
still  nearly  twice  as  large  as  the  earnings  of 
plaintiffs  daughter,  and  he  worked  nearly  all 
the  time  until  he  came  into  his  inheritance  in 
1914,  when  he  had  ample  funds  not  only  to 
pay  his  way  thereafter,  but  also  any  belat- 
ed board  bills  he  may  have  been  owing  to 
the  plaintiff.  He  told  one  of  the  plaintiff's 
witnesses  that  he  would  take  care  of  plain- 
tiff while  he  was  alive.  Others  testify  that 
bis  anxiety  seemed  to  be  for  the  plaintiff's 
personal  welfare,  in  effect,  after  his  death 
only;  that  he  wanted  to  make  a  will,  so  that, 
"It  he  went  first,"  she  would  have  a  home 
and  support  when  he  was  gone;  "that  was 
all  he  cared  about;"  "the  others  could  take 
care  of  themselves."     It  is  reasonable  to 
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infer  from  these  expressions,  in  view  of 
plaintiff's  circumstances  and  ills  circumstanc- 
es, that  he  was  then  providing  and  Intend- 
ed to  continue  during  his  life  to  provide  a 
home' and  support  for  the  plaintiff,  or  at 
least  contribute  suiSciently  for  that  purpose, 
so  that  she  would  have  a  home  and  support 
as  long  as  he  lived  and  resided  with  her. 
His  reply  to  the  witness  Davis,  who  asked 
him  if  he  kept  house,  "I  am  not,"  is  far  from 
stating  tliat  he  had  not  paid  and  was  not 
paying  his  way.  Under  the  facts  and  cir- 
cumstances, therefore,  shown  in  evidence  by 
the  plaintiff,  we  cannot  find  that  she  com- 
plied with  the  contract  alleged  in  her  peti- 
tion and  in  accordance  therewith  furnished 
said  Main  with  room,  board,  and  a  home 
during  the  entire  time  he  lived  at  her  house, 
and  she  lived  at  his  house,  without  any  re- 
muneration. Nor  does  the  evidence  prove  the 
existence  of  such  contract  to  our  satisfac- 
tion, much  less  to  our  satisfaction  beyond 
a  reasonable  doubt,  as  required  in  such  cas- 
es. We  must  hold  that  plaintiff  failed  to 
make  out  a  case. 

[S]  III.  We  are  also  satisfied,  in  view  of 
all  the  facts  and  circumstances  shown  in  evi- 
dence, that  the  statements  by  George  W. 
Main  to  the  various  witnesses  of  his  pur- 
pose to  give  the  property  sued  for  to  the 
plaintiff  by  his  will  were  not  based  upon  any 
legal  obligation  or  contract  with  reference 
to  the  services  the  plaintiff  rendered  to  him 
in  his  lifetime,  but  such  statements  were  sim- 
ply the  expression  of  a  testamentary  disposi- 
tion to  make  a  devise  to  her,  as  an  extra  re- 
ward for  such  services,  and  to  show  his  ap- 
preciation thereof,  not  based  upon,  but  inde- 
pendent of,  any  contractual  obligation.  Such 
being  the  case,  no  cause  of  action  arose 
to  the  plaintiff.    Walker  v.  Bobannan,  supra. 

No  doubt,  Main  would  have  carried  out 
such  disposition  and  made  a  will  in  plain- 
tlfTs  favor,  but  death  came  to  him  suddenly 
and  slew  him  in  the  night  while  asleep  in 
Ills  bed,  and  it  was  then  too  late  for  him  to 
make  a  will.  But  the  law,  to  which  .all 
must  bow  In  obedience  does  not  enable  us  to 
make  a  will  for  said  Main  which  he  did  not 
make,  although,  probably  would  have  made, 
had  not  death  thus  suddenly  cut  him  off. 

[(,  7]  IV.  The  error  of  defendants'  counsel. 
If  any  error  there  was,  in  inquiring  of  wit- 
nesses upon  cross-examination  as  to  their 
testimony  in  their  depositions  without  show- 
ing them  the  depositions,  is  not  reversible 
error.  This  being  a  suit  in  equity,  the  court 
win  simply  disregard  the  alleged  testimony 
in  the  depositions.  So  of  the  errors,  if  any, 
in  striking  testimony,  the  court  wlU  read  it 
as  if  not  stricken  out.  Rlnkel  v.  Lubke,  246 
Mo.  377,  152  S.  W.  81;  Waddlngton  v.  Lane, 
202  Mo.  loc.  clt  415,  100  S.  W.  1139. 

[S]  It  is  also  objected  that  the  lower  court 
erred  in  refusing  to  allow  plaintiff  to  testify 
as  to  conversations  had  with  the  defendant 
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There  is  no  reversible  error  In  this  assign- 
ment, as  no  statement  was  made  to  show  the 
nature  of  such  conversations,  nor  with  which 

Jefendant  they  were  had.  Williams  v.  Wll- 
ams,  269  Mo.  242,  168  S.  W.  616;  Forrlster 
V.  Sullivan,  231  Mo.  loc.  clt  878,  182  S.  W. 
T22. 

Finding  no  reversible  error  In  the  record, 
the  judgment  and  decree  of  the  learned 
chancellor  below  Is  affirmed. 

BROWN,  C,  not  sitting. 
RAGLAND,  C,  concurs. 

PER  curiam;  The  foregoing  opinion  of 
SMALL,  C,  Is  adopted  as  the  opinion  of  the 
court. 

All  concur,  except  WOODSON,  J.,  absent 


STATE  V.  KRAMER.     (No.  21949.) 

(Supreme  Court  of  MiBsouri,  DlTision  No.  2. 
June  4,  1920.) 

1.  Courts  «=923l  (23)— Appellant  to  give  Su- 
preme Court  Jurisdiction  on  oonstltntional 
grounds  must  have  designated  specHIo  see- 
tlon  violated. 

When  it  is  sought  to  fix  jurisdiction  of  an 
appeal  in  the  Supreme  Const  on  the  ground  of 
a  constitutional  question  involved,  it  must  ap- 
pear that  appellant  in  a  timely  manner  designat- 
ed a  specific  section  of  the  Constitution  alleged 
to  have  been  violated. 

2.  Courts  ^s»23l(6)  —  Unless  constitutional 
question  Involved  Jurisdiction  of  appeal  not 
In  Supreme  Court. 

Unless  the  constitutional  question  Is  so  in- 
volved as  to  be  necessary  to  the  determination 
of  the  case,  it  cannot  be  successfully  iavoked 
to  fix  jurisdiction  in  the  Supreme  (Dourt. 

3.  Criminal  law  «=>!  152(2)— Jury  «S372(6)— 
Overruling  motion  for  elisor  discretionary 
with  court. 

In  the  absence  of  evidence  of  irregularity 
or  unfairness  on  the  part  of  the  sheriff  in  sum- 
moning talesmen,  or  showing  of  the  fact  he 
had  any  knowledge  of  the  prosecution  when  he 
summoned  the  jurors,  the  overruling  of  defend- 
ant's motion  for  appointment  of  an  elisor  to 
summon  a  jury  should  not  be  disturbed,  being 
discretionary  with  the  trial  court 

4.  Criminal  law  <g=99l8(IO,  II)— Complaint  as 
to  summoning  of  talesmen  first  set  up  In 
motion  for  new  trial  untimely. 

Defendant's  complaint  with  regard  to  sum- 
moning of  talesmen  finding  its  first  setting  in 
the  record  in  the  motion  for  new  trial  is  un- 
timely and  need  not  be  considered. 

5.  Constitutional  law  «=»42  —  Person  cannot 
question  oonstttutlonallty  of  any  law  not  dl- 
reotly  affecting  him. 

Before  a  person  can  question  the  consti- 
tutionality of  any  law,  he  must  be  in  such  posi- 


tion with  regard  to  it  as  to  be  directly  af- 
fected. 

6.  Courts  «=>23I(I8)— No  constitutional  right 
denied  defendant  to  give  Jurisdiction  to  Su- 
preme Court. 
In  a  prosecution  for  violation  of  the  local 
option  law  regulating  sale  of  intoxicating  liq- 
uors, held,  that  no  constitntional  right  was  de- 
nied defendant  so  that  jurisdiction  of  his  ap- 
peal was  in  a  Ooort  of  Appeals,  and  not  the 
Supreme  Court 

Appeal  from  Circuit  Conrt,  Adair  Ooonty; 
J.  A.  <3ooI«y,  Judge. 

J.  O.  Kramer  was  convicted  of  violation  of 
the  local  option  law,  and  he  appeals.  Case 
transferred  to  the  Kansas  City  0>urt  of  Ap- 
peals. 

Lew  R.  Tbomason,  of  St  Louis  (Grems- 
folder  &  Levi,  of  St  Louis,  of  counsel),  for  ap- 
pellant 

Frank  W.  McAllister,  Atty.  G«i.,  and  Hen* 
ry  B.  Hunt  Asst  Atty.  Cten.,  for  the  State. 

WALKBR,  J.  The  appellant  was  charged 
In  the  circuit  court  of  Adair  county  In  an  in- 
formation  which  at  the  trial  contained  seven 
counts,  with  a  violation  of  the  iocal  option 
law  regulating  the  sale  of  Intoxicating  liq- 
uors. Upon  a  trial  before  a  Jury  he'  was  con- 
victed, and  his  puBlshmait  asseased  on  e«cb 
count  at  a  fine  of  |750  and  six  months'  Im- 
prisonment In  the  county  Jail. 

The  offenses  charged  are  misdemeanors. 
The  prosecution  was  instituted  under  article 
3,  c.  63,  R.  S.  1909 ;  the  punishment  prescrib- 
ed for  violations  of  the  statute  (section  724^ 
being  limited  to  a  fine  or  imprisonment  in  the 
county  jail  or  both.  The  case  was  transfer- 
red to  this  court  from  the  Kansas  City  Cburt 
of  Appeals  on  the  ground  that  a  oonstltn- 
tional question  was  involved.  At  the  thresh- 
old, therefore,  we  are  confronted  with  the 
question  of  Jurisdiction.  If  determined  ad- 
versely to  the  ruling  of  the  Kansas  City 
Court  of  Appeals,  a  statement  of  facts,  except 
as  bearing  upon  the  matter  of  Jurisdiction,  is 
unnecessary. 

The  information  as  originally  drawn  cmi- 
talned  16  counts.  In  the  count  numbered  11. 
it  was  charged  that  the  sale  of  the  liquor 
was  made  to  Marlon  Shoop,  and  in  count 
numbered  12  that  liquor  was  stored  by  ap- 
pellant for  delivery  to  said  Shoop.  The  lat- 
ter was  at  the  time  the  sheriff  of  Adair  coun- 
ty, and  his  name  was  indorsed  on  the  infor- 
mation as  a  witness  for  the  state.  On  the 
8th  day  of  April,  1919,  wh«j  the  ease  was 
called  for  trial,  counsel  for  appellant  filed  a 
motion  for  the  appointment  of  an  elisor  to 
summon  the  Jury,  alleging  as  a  reason  there- 
for that  the  sheriff  was  Interested  In  the  re- 
sult of  the  prosecution  and  was  a  witness  for 
the  state.    The  court  thereupon  overruled  this 
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motion'  and  entered  of  record  tbe  f<dIowlnK 
order: 

"It  appearing  that  the  jury  waa  selected  i>art- 
ly  by  the  coanty  court  and  partly  by  the  sher- 
iff, and  all  ol  said  jury  being  selected  before 
the  charges  In  this  case  were  filed  and  before 
the  defendant  waa  arrested,  the  motion  will  be 
©▼errnled." 

Counsel  for  the  appellant  excepted  to  the 
ruling  of  the 'court,  and  his  reception  was 
entered  of  record  as  follows: 

"Defendant  excepts  to  the  rating  of  the  court 
in  denying  his  motion  and  application  for  the 
appointment  of  an  elisor  to  summon  a  jury  for 
the  trial  of  this  cause  for  the  following  rea- 
sons: First,  because  a  part  of  said  jury,  eight  or 
nine  In  nnmber,  was  selected  and  snmmoned  by 
Marion  Shoop,  the  sheriff  of  Adair  county.  Mo., 
said  Marion  Shoop  being  a  witness  for  and  on 
behalf  of  the  state  of  Missouri  in  said  cause, 
and  being  incompetent'  by  reason  of  bis  interest 
in  tbe  result  of  said  prosecution  to  select  or 
summon  any  jurors  to  sit  in  the  trial  of  said 
cause,  lehereiy  defendant  is  deprived  of  a  fair 
and  impnrtial  trial  a*  ffuaranteed  6]r  the  Con- 
tiitution  of  the  state  of  Uiesouri," 

Counsel  for  the  state  in  open  court  then 
announced  that  said  Shoop  would  not  be  a 
witness  for  the  state,  and  that  counts  num- 
bered 11  and  12  of  the  information.  In  which 
It  was  charged  that  the  unlawful  transactions 
were  had  with  Shoop  by  the  nppellant,  were 
dismissed.  Seven  other  counQs  were  dis- 
missed at  the  same  time  for  reasons  not  per- 
tinent to  the  matter  here  under  consideration, 
leaving  seven  upon  which  the  appellant  was 
prosecuted.  Thereafter  counsel  for  appeHant 
challenged  a  juror  named  James  H.  ^hoop 
on  voir  dire  examination  on  the  ground  that 
"he  was  related  to  the  sheriff,  one  of  the  wit- 
nesses for  tbe  state,  and  for  the  farther  rea- 
son that  said  juror  declined  to  state  whether 
he  would  acquit  if  he  had  a  reasonable  doubt 
of  appellant's  gnllt."  Upon  Inquiry  by  the 
court  tbe  said  James  H.  Shoop  stated  that  he 
would  acquit  if  he  had  a  reasonable  doubt  of 
appellant's  guUt,  whereupon  the  court  caused 
to  be  entered  of  record  this  order: 

"In  view  of  the  witness'  answer  and  in  view 
of  tbe  fact  that  the  state  has  dismissed  the  two 
counts  in  which  Marion  Shoop  was  named  as  the 
party  to  whom  the  delivpry  was  made,  the  chal- 
lenge for  cause  \b  overruled." 

Thereupon  the  appellant  waived  a  jury,  and 
upon  the  state  declining  so  to  do  the  appel- 
lant Interposed  tbe  following  objection  there- 
to, which  was  entered  to  record: 

"Defendant  declines  to  interrogate  the  jurors 
■nnunoned  to-day  by  the  sheriff  for  the  rea- 
son that  the  defendant  insists  that  the  sheriff 
under  the  facts  in  this  case  is  disqualified  to 
summon  any  jurors,  and  in  so  doiojf  deprives  ike 
defendant  of  the  right  to  a  fair  and  impartial 
trial  guaranteed  him  under  the  laws  and  Consti- 
tution of  the  state," 
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s.w.) 

The  foregoing  italicized  exceptions  and  rec- 
ord entries  made  at  the  behest  of  the  appel- 
lant exemplify  the  manner  in  which  consti- 
tutional questions  were  invoked  in  this  case. 
In  the  motion  for  a  new  trial  they  were  pre- 
served as  made  in  tbe  following  manner: 

"Second.  Because  the  court  erred  in  direct- 
ing Marion  Shoop  to  summon  bystanders  as 
talesmen  to  sit  upon  the  jury  which  was  to  try 
the  defendant  after  the  attention  of  the  court 
had  been  called  to  the  fact  that  the  said  Marion 
Shoop,  sheriff  of  Adair  county.  Mo.,  was  wit- 
ness on  behalf  of  the  state,  and  against  the  de- 
fendant, thereby  depriving  tbe  defendant  of  a 
fair  and  impartial  trial  before  a  fair  and  im- 
partial jury  guaranteed  to  him  by  the  Constitu- 
tion of  the  state  of  Missouri  and  laws  made  in 
pursuance  thereof." 

"Tenfli.  Because  the  verdict  of  the  jury  is  in 
violattim  of  the  Constitution  of  the  United 
States  and  of  the  state  of  Missouri,  in  this,  to 
wit,  that  said  verdict  is  cruel  and  unusual." 

[I]  When  it  is  sought  to  fix  the  jurisdic- 
tion of  an  appeal  in  this  court  on  the  ground 
of  the  existence  of  a  constitutional  question 
necessarily  involved  in  the  determination  of 
the  matter  at  issue,  it  must  appear  from  the 
record  that  the  appellant  in  a  timely  manner 
designated  the  specific  section  of  the  Con- 
stitution alleged  to  have  been  violated  by  the 
adverse  ruling  or  as  was  said  In  Lohmeyer  v. 
Cordage  Co.,  214  Mo.  loc.  cit.  688.  113  S.  W. 
1109,  the  party  asserting  the  jurisdiction 
"must  come  into  the  open  and  put  bia  finger 
on  the  specific  provision  of  the  Constitution 
touched  by  the  adverse  ruling"  of  which  he 
complains.  This  was  not  done  in  the  instant 
case.  State  v.  Swift,  270  Mo.  694,  195  S.  W. 
996;  City  of  Lancaster  v.  Reed,  201  S.  W.  95 ; 
Street  v.  School  DIst.,  221  Mo.  663, 120  S.  W. 
11559. 

[2, 3]  The  record  presents  another  phase  of 
this  case  more  completely  determinative  of 
the  question  of  the  jurisdiction  than  the  fore- 
going. We  have  repeatedly  held,  and  with 
reason,  that  unless  the  constitutional  ques- 
tion was  so  involved  as  to  be  necessary  to  the 
determination  of  the  case.  It  could  not  be 
successfully  Invoked  to  fix  the  jurisdiction. 
At  the  time  the  array  of  jurors  was  sum- 
moned no  charges  were  pcudlng  against  the 
appellant,  and  the  court  so  found  in  over- 
ruling appellant's  motion  for  the  appointment 
of  an  elisor.  Furthermore,  when  said  mo- 
tion was  filed,  cotmsel  for  the  state  dismissed 
the  counts  of  the  information  charging  that 
sales  had  been  made  .by  appellant  to  the 
sheriff,  and  announced  that  the  latter  would 
not  be  used  as  a  witness.  Under  this  state  of 
facts  there  remained  no  basis  for  ^  substan- 
tial charge  that  appellant  was  being  deprived 
of  any  right  to  which  he  was  entitled  under 
the  law.  It  will  be  noted  that  the  motion  for 
the  appointment  of  the  elisor  was  not  made 
until  after  the  l)ogInnlng  of  the  trial.  It  Is 
reasonable  to  conclude  that  the  appellant 
knew  of  any  connection  which  the  sheriff  may 
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hare  had  with  the  case  from  the  time  of  the 
filing  ot  the  Information,  or  at  least  Irtaa  the 
time  of  his  arrest.  Under  such  circumstanc- 
es, there  being  no  evidence  of  Irregularity  or 
unfairness  on  the  part  of  the  sheriff  or  in 
fact  that  he  had  any  knowledge  of  the  prose- 
cution at  the  time  he  summoned  the  Jurors, 
the  overruling  of  the  motion  ^ould  not  be 
disturbed,  but  should  be  left  to  the  discre- 
tion of  the  trial  court  State  v.  Stewart,  274 
Mo.  6481,  204  S.  W.  10.  In  harmony  with  this 
conclusion,  it  was  held  by  the  Supreme  Court 
of  Arkansas,  where  an  affidavit  was  filed  by 
the  accused  charging  a  sheriff  with  prejudice 
and  bias,  but  no  proof  was  offered  to  support 
the  charge,  that  the  court  did  not  abuse  its 
discretion  in  refusing  to  disqualify  the  sher- 
iff from  selecting  talesmen,  altbougb  the 
sheriff  was  a  witness  at  the  trial  and  testi- 
fied that  he  had  watched  the  accused's  prem- 
ises and  had  arrested  bim  for  making  Intox- 
icating liquors.  ShuiSeld  v.  State  (Ark.)  216 
S.  W.  695. 

The  facts  In  that  case,  it  will  be  seen,  are 
much  stronger  and  more  Indicative  of  the 
possible  presence  of  prejudice  than  those  In 
the  case  at  bar. 

[4]  Appellant's'  motion  the  overruling  of 
which  he  urges  as  error  as  affecting  his  con- 
stitutional rights  was  directed  against  the 
summoning  of  the  array  of  Jurors.  His  com- 
plaint with  regard  to  the  summoning  of  tales- 
men finds  its  first  setting  in  the  record  in  the 
motion  for  a  new  trial.  It  will  suffice  to  say 
that  this  Jatter  objection  Is  untimely,  and 
hence  need  not  be  considered.  Strother  v. 
RnUroad,  274  Mo.  282,  203  S.  W.  207;  Llttle- 
flpld  V.  UtUefield,  272  Mo.  163,  197  S.  W. 
1057. 

[(]  Rei)etltlon  has  almost  rendered  It  axi- 
omatic or  at  least  elementary  in  our  Jtiris- 
prudence  that  before  a  person  can  question 
the  constitutionality  of  any  law  he  must  be 
In  such  a  position  with  regard  to  the  law  as 
to  be  directly  affected  by  it.  This  is  not  his 
status  here.  Ex  parte  Tarter,  213  S.  W.  94 ; 
State  V.  Christopher,  212  Mo.  244,  110  S.  W. 
607. 

[8]  No  constitutional  right  having  been  de- 
nied the  appellant,  and  this  fact  appearing 
from  the  record,  the  Jurisdiction  of  this  case 
is  in  the  Kansas  City  Court  of  Appeals,  to 
which  it  is  ordered  to  be  transferred. 

All  concur. 


FREIE  V.  ST.  LOUiS-SAN  FRANCISCO  RY. 
CO.    (No.  21266.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

June  4,  1920.    Rehearing  Denied  June  25, 

1920.) 

Death  «=>29— Hasband's  administrator  cannot 
maintain  action  for  wife's  death. 
Where  a  wife  was  killed  and  husband  in- 
jured by  a  train,  and  the  husband  subsequently 


died  from  the  injury  without  bringing  actkn 
for  her  death,  his  administrator  could  not  main- 
tain such  action  under  Rev.  St.  1909,  ||  105, 
106,  5426,  on  the  theory  that  the  husband's 
right  of  action  for  her  death  anniTed. 

Appea.1  from  Circuit  Court,  Franklin  Coun- 
ty; R.  A.  Breuer,  Judge. 

Action  by  Henry  F.  Frele,  as  administrator 
of  Herman  Freie,  deceased,  against  the  St. 
Louis-San  Francisco  Railway  (Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Affirmed. 

The  amended  petltl<m  upon  whidi  the  case 
was  disposed  of  In  the  trial  court  is  stated  by 
counsel  for  appellant  as  follows: 

After  the  usual  allegations  of  defendant's 
incorporation  as  a  railway  company,  it  diarg- 
es  that  defendant,  while  operating  Its  train  la 
said  county,  negligently,  ran  through  the  town 
of  Catawlssa,  at  a  higl;  and  dangerous  rate 
of  speed,  over  a  public  road  or  street  crossing, 
without  signal  by  bell  or  whistle,  where  the 
view  of  travelers  on  the  road  was  obstructed, 
in  consequence  of  which  negligence  Mrs.  Elis- 
abeth Frele  was  killed  by  one  of  defendant's 
trains  at  said  croasing ;  that  Herman  Frele, 
her  husband,  was  also  injured  on  the  same 
occasion,  but  survived  his  wife  some  time. 
Plaintiff  Is  his  administrator,  since  duly  ap- 
pointed by  the  probate  court,  duly  quaUfled. 
and  in  charge  of  the  estate  of  Herman  Frele; 
that  the  latter,  by  defendant's  said  wrongful 
acts,  was  deprived  of  the  "society,  comfort, 
aid,  companionship,  services,  and  consortium" 
of  his  said  wife,  and  of  his  beneficial  interest 
as  her  husband  in  her  estate;  and  that,  be- 
causet  of  said  negligence  and  injuries,  various 
Items  of  expense  (detailed)  were  Incurred  by 
said  Herman  Freie,  including  medical  and 
nursing  expenses,  and  the  funeral  expenses  of 
his  said  wife — concluding  with  a  demand  far 
$10,000  damages. 

Respondent  demurred  to  above  petition  up- 
on  the  following  grounds: 

"(1)  Said  amended  petition  fails  to  state 
facts  sufficient  to  constitnte  a  cause  of  action 
against  defendant. 

"(2)  It  appears  from  the  face  of  said  amend- 
ed petition  that  no  cause  of  actios  against  de- 
fendant survives  in  favor  of  plaintiff  against 
defendant  on  account  of  the  matters  and  things 
in  said  petition  alleged." 

The  trial  court  sustained  said  dem.urrer. 
Plaintiff  declined  to  plead  further.  Final 
Judgment  was  entered  for  defendant,  and 
plaintiff  duly  appealed  the  cause  to  this  court. 

Leonard  &  Sibley,  of  St  Louis,  Jesse  H. 
Schaper,  of  Washington,  Mo.,  and  Shepard 
Barclay,  of  St.  Louis,  for  appelant 

Wl  F.  Evans  and  Bdw.  T.  Miller,  both  of 
St  Louis,  and  James  Booth,  of  Padflc,  f<Mr  re- 
spondent. 


4s»For  other  cases  see  same  topic  and  KESY-NUMBBB  in  all  Key-Numbered  Dtgeata  kod  IBdezea 
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BAIItBT,   O.  (after  st^tijig  the  facta  as '  stated  under  propoaitton  1,  page  6,  of  his  re- 


above).  1.  Aa  a  matter  of  convenlaice  In  con- 
sldering  the  questions  Involved,  vre  herewith 
set  out  the  origin  and  legislative  history  of 
sections  105,  106,  B.  S.  1909.  They  were  first 
enacted  la  1835,  appear  In  the  revision  of  said 
date,  at  page  48,  and  were  known  therein  as 
sections  24  and  25.  In  the  revision  of  1855,  at 
page  133,  they  were  sections  26  and  27.  In  the 
General  Statutes  of  1865,  page  491,  they  were 
secti(»s  29  and  30.  In  the  revision  of  1879 
they  were  sections  96  and  97.  In  the  revi- 
sion of  1889  they  continued  as  sections  96  and 


ply  brief,  as  follows: 

"The  death  damage  act  (section  5425)  cre- 
ates a  right  of  action  in  the  husband;  and  in 
ease  of  his  death  that  right  survives  to  his 
administrator  under  section  105,  those  laws 
being  in  pari  matetia." 

Under  the  common  law  adopted  in  this 
state  In  1816,  a  personal  right  of  action  died 
with  the  person.  In  1855,  Lord  Campbell's 
Act  was  adopted  in  this  state,  as  shown  by 
section  2,  chapter  61,  B.  S.  1855,  p.  647.    This 


97.     In  the  revision  of  1899  they  were  stlUj  section  has  continued  up  to  the  present  time, 
known  as  sections  96  and  97.    These  sections  ^jj,    the    amendments    thereto,    heretofore 


were  never  amended  after  their  enactment  in 
1835,  and  during'  all  of  this  period,  they  have 
remained  as  a  part  of  the  administration  stat- 
ute of  our  state.  These  sections  read  as  fol- 
lows: 


pointed  out.  It  gives  a  right  of  action,  where 
none  existed  at  common  law.  It  points  out  the 
persons  who  may  sue,  and  they  alone  must 
sue  within  the  time  prescribed  by  the  statute. 
GlbbsY.  City  of  Hannibal,  82  Mo.  loc.  dt  149; 
"Sec.  105.  Actioni  for  Torts  hy  and  affaitut  Barker  v.  Ballway  Co.,  91  Mo.  86,  14  S.  W. 
Admini$trator»,  What  may  be  Maintained.— For  [  280 ;  Mcintosh  T.  Railway  Co.,  1(^  Mo.  131, 
all  wrongs  done  to  property,  rights  or  interest  1 15  S.  W.  80 ;  Packard  v.  Railroad,  181  Mo. 
of  another,  for  which  an  action  might  be  main-  |  loc.  elt.  427,  80  S.  W.  951,  103  Am.  St.  Bep. 
talned  a^inst  the  wrongdoer,  uuei^  action  may  l^o^.  -^^^^  ^  Sylvester,  205  Mo.  493,  104  S. 
be  brought  by  the  person  injured,  or,  after  his  j  „  _„  ^-  ,  „  .  .„  o\  iik7  ioa  Am  «♦ 
death,  by  his  executor  or  administrator,  against  Ir^'  ,' ,\„\^  ^'  <^-  5^  ^i^l'  }^  "t  ^*- 
such  wrongdoer,  and,  after  hU  death,  against  K^P- ^^l- 12  Ann.  Cas.  467 ;  Elliott  v.  Kansas 
his  executor  or  administrator,  in  the  same  man- 1  City,  210  Mo.  576.  109  S.  W.  627,  and  foUow- 


ner  and  with  like  effect,  in  all  respects,  as  ac- 
tions founded  upon  contract." 
"Sec.  106.     La»t  Section  not  to  Emtend  to 


Ing;  Clark  v.  Railroad,  219  Mo.  loc.  clt  638, 
539,  118  S.  W.  40;  Gilkeson  v.  BaUroad,  222 
Mo.  173,  121  S.  W.  138,  24  L.  R.  A.  (N.  S.) 


What  Actiona.— The  preceding  section  shall  not  j  844, 17  Ann.  Gas.  763,  and  cases  cited ;  Chand- 
extend  to  actions  for  slander,  libel,  assault  and   jer  y.  Railroad,  251  Mo.  loc.  dt.  600,  601,  158 


battery  or  false  imprisonment,  nor  to  actions 
on  the  case  for  injuries  to  the  person  of  the 
plaintitF,  or  to  the  person  of  the  testator  or 
intestate  of  any  executor  or  administrator." 

We  likewise  set  out  the  origin  and  history 
of  section  5425,  B.  S.  1909,  as  amended  by 
tbe  Acts  of  1911,  page  203  and  following.    This 

section  was  first  enacted  in  1855.    It  appears  maintain  the  same.    In  the  case  at  bar  the 

in  the  revision  of  1856,  at  page  647,  as  section  petition  alleges  that  Elizabeth  Preie  was  kill- 
2  of  the  Damage  Act.     In  General  Statutes ,  ed ;  that  her  husband,  Herman  Freie,  was  in- 

of  1865,  p.   601,  it  was  continued,  without  Jured  in  the  same  accident,  and  afterwards 

change,  as  section  2.    In  the'revlaion  of  1879,  died  from  the  effect  of  said  injuries.     It  is 

it  was  continued,  without  change,  as  section  further  alleged  that  Henry  F.  Freie  was  ap- 


S.  W.  35. 

These  cases,  and  many  others  referred  to 
therein,  conclusively  hold  that  in  an  action  of 
this  character,  where  no  common-law  liability 
existed,  the  party  suing  must,  in  order  to 
state  a  cause  of  action,  show  that  he  is  the 
person   authorized   by   said   section   5425   to 


2121.  Section  2121  was  amended  in  1885  (Ses- 
sion Acts  1885,  pp.  153. 154)  and.  as  amended, 
was  carried  Into  tbe  revision  of  1889,  and 


pointed  administrator  of  the  estate  of  said 
Herman  Freie,  deceased.  The  latter,  by  the 
terms  of  section  5425,  supra,  was  authorized 


there  known  aa  section  4426.  The  latter  was  to  sue  for  the  death  of  bis  wife  at  any  time 
carried  into  the  revision  of  1890  as  section  within  the  year,  as  there  were  no  minor  chll- 
2864  without  cltange.  The  last-named  section '  dren.  He  died  without  suing,  and  Ills  admin- 
was  am^ided  in  1905  (Acts  of  1905,  pp.  135- ;  istrator  claims  the  right  to  take  his  place  un- 
137).  Tbe  law,  as  amended  in  1905,  supra,  \  der  said  section.  Tbe  le^al  representative  is 
was  carried  Into  tbe  revision  of  1909,  without !  not  named  as  a  party  who  might  maintain  the 
change,  and  is  there  known  as  section  5425.  |  action  under  said  section.-  Unless,  therefore, 
Tbe  latter  was  amended  in  1911  (Acta  1911,  he  is  authorized  to  prosecute  the  suit  under 
p.  208).  The  common  law  was  adopted  In  this  some  other  provision  of  the  law,  he  is  pre- 
state  on  January  19,  1816.  {eluded  from  doing  so  by  the  foregoing  au- 

It  is  well  to  keep  in  mind  the  foregoing  thorities. 
history  of  sections  105,  106,  and  6425,  B.  S.  |     3.  It  la  contended,  however,  by  counsel  for 
1909,  in  order  to  correctly  understand  which  |  appellant,  that  sections  5425  and  106,  supra, 
of  tbe  sections  are  referred  to  in  the  various 
opinions  dted  by  the  courts  and  in  the  briefs 
of  counsel. 


should  be  construed  in  pari  materia,  and, 
when  thus  construed,  they  authorize  the  ad- 
minlstrator  of  the  husband  to  malutalu  an  ac- 


2.  Appellant's  theory  of  this  case  is  dearly ,  tlon  for  the  death  of  the  wife. 
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Turning  to  Bectlons  105,  106,  R.  S.  1909,  we 
find  that  they  were  enacted  In  18S6,  or  prac- 
tically 8S  years  ago.  Tbey  have  remained  a 
part  ot  the  administration  statute  during  all 
this  period.  -Although  innumerable  deaths 
have  resulted  In  this  state  from  violence  dni> 
tng  said  period,  and  many  of  which  found 
their  way  Into  this  court,  we  are  not  dted  to 
a  single  case.  In  this  Jurisdiction,  which  ever 
held  that  an  administrator,  on  the  facts  pre- 
sented by  this  record,  could,  by  virtue  of  sec- 
tions 5425  and  106,  supra,  nwintaln  such  an 
action.  On  the  contrary,  at  least  two  cases, 
which  were  ably  and  exhaustively  reviewed 
by  this  court,  were  brought  here  on  the  theory 
that  an  administrator,  under  such  facts  as 
are  presented  here,  could,  under  the  sec- 
tions 105,  106,  and  6425,  when  construed  to- 
gether successfully,  maintain  such  an  action. 
In  both  cases  the  right  to  maintain  same  by 
an  administrator  was  denied.  We  refer  to 
Qlbbs,  Adm'r,  v.  City  of  Hannibal,  82  Mo.  143, 
and  Gllkeson,  Adm'r,  v.  RaUway  Co.,  222  Mo. 
173,  121  S.  W.  188,  24  L.  R.  A.  (N.  S.)  844,  17 
Ann.  Cas.  768. 

It  appears  from  the  record  In  the  Gibbs 
Case  that  George  !•.  Crosby,  while  driving 
with  bis  wife  and  two  Infant  children  in  a 
vehicle,  crossing  a  bridge  over  a  stream  in  the 
city  of  Hannibal,  was  precipitated  Into  the 
stream  by  the  fall  of  the  bridge,  alleged  to 
have  been  caused  by  the  -  negligence  Of  the 
dty.  By  reas<m  of  the  casualty,  the  father, 
mother,  and  two  infant  children  perished.  It 
was  alleged  In  petition  that  Mrs.  Crosby,  the 
wife,  survived  her  husband  and  two  children, 
and  that  while  so  surviving,  a  cause  of  ac- 
tion accrued  to  her  for  the  death  of  each  of 
them.  The  plaintiff  therein  was  appointed 
administrator  of  Mrs.  Crosby's  estate,  and, 
on  December  24,  1877,  Instituted  suit  In  the 
Hannibal  court  of  common  pleas.  'The  peti- 
tion consisted  of  three  counts:  The  first,  ask- 
ing $5,000,  for  the  death  of  her  husband,  and 
the  second  and  third  asking  $5,000,  respective- 
ly, for  the  death  of  each  of  her  two  children. 
To  the  above  petition,  a  donurrer  was  filed, 
and  sustained  by  the  court.  On  appeal  to  this 
court,  the  judgment  below  was  unanimously 
affirmed.  Judge  Ray,  after  reviewing  the  au- 
thoritfes,  and  sections  96  and  2121,  R.  S.  1S79, 
which  were  practically  the  same  as  secttons 
106  and  5425,  R.  8.  1909,  among  other  things, 
said: 

"These  are  the  only  beneficiaries  who  can 
maintain  such  an  action.  If  in  uuy  case  there 
be  DO  such  person,  no  suit  can  be  brought  by 
any  other  person.  By  the  statute  the  action 
survives  only  to  the  parties  named.  Tbey 
alone  are  the  beneficiaries  of  the  statute,  and 
it  was  never  intended  that  such  action  should 
survive  to  the  executor  or  administrator  of 
any  one  of  the  beneficiaries  nanied.  It  is  a 
right  personal  to  the  beneficiary,  and  does  not 
survive  to  bis  personal  reprcscutatives.  In  the 
case  at  bar  all  the  beneficiaries  within  the  pur- 
view of  the  statute  perished   together  in  one 


common  disaster,  and  there  was  no  person  left 
to  whom  the  action  coold  sorvive.  It  follows 
that  this  action  cannot  be  maintained  by  th« 
present  plaintiff,  wtio  is  the  administrator  ot 
the  wife.  Under  the  statute  he  has  no  standing 
in  court. 

"As  to  the  other  question,  we  think  it  quite 
manifest  that  the  damage  act,  or  sections  2122, 
2123,  supra,  have  no  reference  to  injuries  or 
damages  to  property  of  the  deceased,  but  only 
to  personal  injuries,  and  such  as  the  injured 
party,  if  living,  might  have  recovered,  and 
such  as  the  jury  may  deem  fair  and  just  with 
reference  to  the  injury  necessarily  resulting  to 
such  survivor  from  such  death.  Injury  or  dam- 
age to  property,  as  such,  is  not  within  the  con- 
templation of  the  damage  act,  and  consequently 
no  recovery  can  be  bad  in  such  an  action  for 
such  injury  or  damage.  Section  96  of  the  ad- 
ministration law  has  reference  exclusively  to 
wrongs  done  to  the  property  rights  or  interest 
of  another,  and  by  section  97  of  same  law  do 
not  extend  to  actions  for  slander,  libel,  assault 
and  battery,  or  false  imprisonment,  nor  to  ac- 
tions on  the  case  for  injuries  done  to  the  per- 
son of  the  plaintiff,  or  to  the  person  of  the 
testator  or  intestate  of  any  executor  or  admin- 
istrator. If.  any  Injury  or  damage  was  occa- 
sioned to  the  property  of  the  husband  in  this 
case  by  the  fall  of  the  bridge  occasioned  by  the 
negligence  of  the  defendant  corporation,  the 
action  therefor,  if  any,  by  operation  of  section 
96  of  the  administration  law,  supra,  survived 
to  the  administrator  of  the  husband,  if  to  any- 
body, and  not  to  that  of  the  wife.  Such  is  the 
express  import  of  section  96,  supra.  That  sec- 
tion does  not  contemplate  the  injuries  and  dam- 
ages, or  the  actions  provided  for  by  the  damage 
act. 

"The  latter  survives  by  special  statute,  con- 
trary to  the  common  law,  and  only  to  the  par- 
ties or  beneficiaries  named  in  the  special  stat- 
ute. Various  other  questions  have  been  dis- 
cussed, and  numerous  cases  cited,  but  we  deem 
them  unnecessary  to  the  disposition  of  the  case. 

"It  follows,  therefore,  that  there  was  no  er- 
ror ifl  the  ruling  of  the  circuit  court  in  sustain- 
ing the  demurrer  of  defendant,  and  its  judg- 
ment is  therefore  afflrmed.    All  concur." 

The  opinion  in  the  Glbbs  Case  was  render- 
ed In  1884,  and  the  court  was  then  composed 
of  Judges  Hough,  Henry,  Norton,  Ray,  and 
Sherwood.  The  bar.  Judiciary,  and  oinieral 
Assembly  were  Informed  by  the  publication 
of  above  opinion  In  1884  that  an  administra- 
tor could  not  successfully  maintain  an  ac- 
tion on  facts  exactly  like  the  case  before  us. 
The  above  opinion  has  withstood  the  test  of 
judicial  crltieism  during  the  last  35  years, 
and,  although  the  Legislature  has  been  in 
session  many  times  during  said  period,  the 
law  has  never  been  changed  so  as  to  confer 
upon  an  administrator  the  right  to  maintain 
an  action  under  the  circumstances  of- this 
case. 

The  personnel  of  the  court  having  changed 
shiee  the  decision  In  the  Glbbs  Case,  indus- 
trious counsel  representing  the  plalntUT  in 
Gilkeson,  Adm'r,  v.  Railway  Co.,  222  Bfo. 
173,  121  S.  W.  138,  24  L.  R.  A.  (N.  S.)  844, 
17  Ann.  Cas.  768,  conceived  the  idea  of  urg- 


Digitized  by 


Uoogle 


Mo.) 


OOTT  V.  KANSAS  OITY  BYS,  OO. 

(222  S.W.) 


827 


lug  tblB  court  to  change  Ita  mllng  in  respect 
to  the  prlndples  of  law  declared  in  the 
(xlbbs  Case.  In  the  Oilkeson  Case,  It  appears 
from  the  record  that  the  father  and  mother 
of  plaintiff's  intestate  were  passengers  on 
defendant's  train,  and  were  killed  on  October 
10,  1904,  through  the  negligence  of  defendant 
in  operating  the  same.  Clifford  Bagel,  their 
son,  14  years  of  age,  was  Injured  in  Che 
same  wreck,  and  died  In  Pettis  county.  Mo., 
on  October  14,  1904.  The  plaintiff,  George 
b.  Gilkeson,  was  appointed  administrator  of 
the  estate  of  Clifford  Ragel,  deceased,  by  the 
probate  oonrt  of  Johnson  county,  Mo.,  duly 
qualified  as  such,  and  commenced  above  suit 
in  Johnson  county  aforesaid,  in  two  counts. 
The  first  was  for  $5,000,  based  npon  the 
death  of  the  father,  and  the  second  count, 
based  apon  the  death  of  the  mother.  In 
other  words,  the  administrator  of  the  son's 
Cfstate  sued  In  two  counts  for  $5,000  each, 
based  vpoa  the  respective  deaths  of  the  fa- 
ther and  mother.  The  administrator  recov- 
ered in  the  court  below  a  judgment  upon 
each  count  for  $5,000.  This  court,  in  a  unan- 
imous opinion,  reversed  the  cause,  and  enter- 
ed judgment  here  for  defendant. 

We  have  before  ua  the  record  and  briefs 
of  counsel  in  the  GUkeson  Case.  The  cause 
was  elaborately  briefed  upon,  each  suit,  and 
fully  argued  orally..  Practically  all  the  lead- 
ing authorities  cited  by  appellant's  counsel 
In  this  case  were  presented  to  the  court,  and 
many  authorities  from  other  states  cited  In 
support  of  plaintiff's  theory.  Sections  105, 
100,  and  6425,  supra,  were  fully  discussed  up- 
on each  side.  Judge  Woodson,  in  behalf  of 
Division  1,  before  whom  said  cause  was 
pending,  delivered  an  aUe  and  exhaustive 
opinion  upon  the  questions  involved,  in  which 
all  the  members  of  that  division  concurred. 
This  opinion  was  rendered  In  1900.  The 
court  at  that  time  was  composed  of  Judges 
Lamm,  Yalliant,  Woodson,  and  Graves. 

In  passing.  It  will  be  observed  that  the 
obiter  dictum  of  Judge  VaQlant  in  Behen  v. 
Transit  Co.,  186  Mo.  loc.  dt  445,  85  S.  W. 
346^  so  strongly  relied  on  by  counsel  for  ap- 
pellant here,  was  not  only  overruled  In  telnns 
by  Judge  Gantt,  speaking  for  this  division 
in  Bates  v.  Sylvester,  205  Ma  loc.  clt  501, 
104  S.  W.  73,  U  L.  B.  A.  (N.  S.)  115T,  120 
Am.  St  Bep.  761,  12  Ana  Caa.  457,  but  in 
the  GUkeson  Case,  222  Mo.  at  pages  196,  197, 
121  S.  W.  138,  24  L.  B.  A.  (N.  S.)  844,  17  Ann. 
C^aa.  763,  the  obiter  dictum  of  Judge  Yal- 
liant in  the  Behen  Case  was  again  overruled, 
and  Judge  Valllant  concurred  In  the  opin- 
ion overruling  same. 

With  the  i^blished  ruling  in  the  Gilkeson 
Case,  following  that  In  Glbbs  v.  City  of  Han- 
nibal, aapra,  the  Legislature  has  never  tak&i 
any  action  to  orertutn  the  above  cases,  and 
liave,  apparently  at  least,  acquiesced  in  the 
constructlan  placed  by  this  court  upon  said 


sections  105,  106,  and  5125  of  the  Bevised 
Statutes  of  1909. 

It  is  to  the  interest  of  the  republic  that 
there  be  an  end  to  litigation.  This  division, 
having  ruled  adversely  to  appellant's  conten- 
tion in  Bates  v.  Sylvester,  205  Mo.  493,  104 
S.  W.  73,  U  L.  B,  A.  (N.  S.)  1157,  120  Am. 
St  Bep.  761,  12  Ann.  Cas.  457,  where  the 
statutes  aforesaid  and  authorities  are  review- 
ed, and  the  same  result  having  been  reached 
in  the  Glbbs  and  Gilkeson  Cases,  supra,  we 
do  not  deem  It  necessary  to  either  cite  or 
further  consider  the  array  of  authorities  in 
respondent's  brief,  sustaining  the  views  here- 
tofore expressed. 

Without  considering  this  question  further, 
we  are  of  the  opinion  that  the  trial  court 
reached  a  correct  conclusion  In  behalf  of 
respondent  The  Judgment  below  is  accord- 
ingly affirmed. 

WHITE,  C,  concurs. 
MOZLEY,  C,  absent 

PBB  CDBIAM.  The  foregoing  opinion  of 
RAILBY,  C.,  is  hereby  adopted  as  the  opin- 
ion of  the  court 

All  concur. 


GOTT  V.  KANSAS  CITY  RYS.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

June  4,  1920.    Motion  for  Behearing 

Denied  June  25,  1020.) 

1.  Carriers  <s=s>32l  (16)— Instruction  In  suit  for 
Injories  to  passenger  carried  past  destination 
held  erroneous  as  equivalent  to  charge  «f 
ordinary  care. 

In  an  action  for  injuries  to  a  passenger  re- 
sulting after  being  carried  past  her  station, 
an  instruction  to  find  for  plaintiff  only  if  con- 
dactor  could  have  reasonably  anticipated  the 
possibility  of  such  accident  as  befeU  plaintiff 
was  erroneoDs,  as  being  equivalent  to  charge 
that  only  ordinary  care  was  required. 

2.  Carriers  <3=3272— Passenger  entitled  to  be 
discharged  at  safe  place. 

A  carrier's  contract  safely  to  transport  pas- 
senger to  her  destination  is  not  performed  un- 
til she  lias  been  discharged  from  car  at  a  rea- 
sonably safe  place.    - 

3.  Carriers  <s=927 1— Utmost  oar»  required  In 
carrying  passenger  safely  to  destination. 

^  In  performance  of  contract  to  carry  pas- 
senger safely  to  destination,  carrier  must  use 
the  utmost  care  that  very  prudent  men  employ 
in  performing  the  contract  of  carriage  with 
like  means  of  transportation. 

4.  Carriers  ®=3303(  1 3)— Passenger  entitled  to 
high  degree  of  care,  though  not  Injured  im- 
mediately on  Blighting. 

A  carrier  in  carrying  passenger  safely  to 
destination  is  not  absolved  of  the  high  degree 
of  care  required  merely  because  the  passen* 
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ger,  on  being  carried  past  her  station,  is  not 
injured  in  the  very  act  of  alighting,  nor  at  the 
very  spot  or  moment  where  and  when  she 
alighted.  ' 

5.  Trial  /S=>253 (9)— Instruction  that  conduc- 
tor did  not  direct  passenger  on  alighting  to 
go  the  way  she  did  held  contrary  to  the  evi- 
dence. 

In  action  for  injuries  to  passenger  carried 
past  her  station  and  struck  by  another  car  on 
a  trestle  in  going  back  to  ber  destination,  an 
instruction  that  there  was  no  evidence  that 
conductor  directed  her  to  go  back  by  way  of 
the  track  as  she  did  was  erroneous,  in  view 
of  evidence  that  conductor  pointed  out  the 
lights  at  place  of  her  destination,  and  waived 
his  hands  in  that  direction. 

6.  Carriers  (g=9347(l2)— InstntcUon  In  salt  by 
passenger,  discharged  lieyond  destination,  as 
to  choice  of  ways  back,  held  erroneous. 

In  action  for  injuries  to  passenger  carried 
past  her  destination  and  struck  by  another 
car  in  going  back  to  destination  by  way  of  the 
tracks,  an  instruction  that  there  could  be  no 
finding  for  plaintiff  without  a  finding  that  a 
reasonably  prudent  person  could  not  have  dis- 
covered any  other  route  was  erroneous,  as  re- 
quiring plaintiff  to  take  any  route  other  than 
the  tracks,  whether  safe  or  not. 

7.  Trial  «=3i9l (9)— Instruction  In  action  for 
Injuries  to  passenger  carried  past  her  station, 
assuming  that  a  road  was  safe,  was  erroneous. 

In  action  for  injuries  to  passenger  carried 
past  her  station  and  struck  by  another  car  in 
going  back  to  her  destination  by  way  of  the 
tracks,  an  instruction  that  if  conductor  pointed 
out  the  road  as  a  way  to  go  back  she  could  not 
recover  was  erroneous,  aa  assuming  that  auch 
road  was  safe;  there  being  evidence  to  the  con- 
trary. 

8.  Trial  <S=>244 (4)— Instruction,  In  aotion  for 
Injuries  to  passenger  carried  past  her  station, 
held  erroneous,  as  unduly  singling  out  the 
evidence. 

In  action  for  injuries  to  passenger  carried 
past  her  station  and  struck  by  another  car  in 
going  back  to  her  destination,  an  instruction 
that  plaintiff  could  not  recover  if  conductor 
called  out  distinctly  her  station,  unless  con- 
ductor stopped  at  place  beyond  and  she  was 
led  to  believe  by  conductor's  silence  that  ehe 
had  to  get  off  there,  thongh  she  objected,  was 
erroneous,  as  unduly  singling  out  certain  por- 
tions of  the  evidence. 

9.  Carriers  <s=>3 17(7)— Evidence  that  conduc- 
tor pointed  out  to  passenger  carried  past  sta- 
tion the  lights  at  place  of  destination  held 
admlsslhie  under  the  petition. 

In  action  for  injuries  to  passenger  carried 
past  her  station  and  struck  by  another  car  in 
going  back  to  her  destination,  evidence  that 
conductor  stopped  the  car  at  place  beyond 
station  and  pointed  out  lights  at  place  of  des- 
tination was  admissible  under  petition  alleging 
that  conductor  directed  plaintiff  to  alight  at 
that  place. 


10.  Carriers  «=»305(3) — Discharging  passenger 

at  place  beyond  station  held  proximate  eanse 

of  Injury  from  another  ear. 

If  carrier  discharged  passenger  at  a  place 

beyond  her  station,  whereby  she  was  compelled 

to  walk  the  track  back  to  destination,  the  act 

of    discharging    was    the    proximate    cause   of 

her  injury  from  being  struck  by  another  car. 

1 1-.  Carriers  «=9320(27)  —  Evidence  In  action 
for  Injuries  to  passenger  carried   past  her 
station  held  to  take  ease  to  Jury. 
In   action   for  injuries  to   passenger  car- 
ried   past   her    station,   resulting    from    being 
struck  by  another  car  on  a  trestle  on  going  back 
to  her  destination  by  way  of  the  track,  evidence 
held  sufficient  to  take  case  to  jury. 

Appeal  from  Olrcult  Court,  Jadcson  Coun- 
ty; Wlllard  P.  Hall,  Judge. 

Action  by  Mary  E.  Gott  against  the  Kan- 
sas City  Railways  Company.  Judgment  for 
defendant,  and  plaintiff  ai^peals.  Reversed 
and  remanded. 

Plaintiff,  suing  to  recover  damages  for  per- 
sonal injuries  alleged  to  bave  been  sustained 
by  reason  of  the  negligence  of  the  defendant, 
was,  by  the  verdict  of  a  jury,  denied  a  recov- 
ery, and  duly  appeals.  The  petition  was  for- 
mal. The  answer  was  a  general  denial  and  a 
plea  of  contributory  negligence.  No  ques- 
tions are  made  as  to  the  pleadings,  evidence, 
or  aught  else  save  the-  Instructions.  It  is 
necessary,  therefore,  to  state  only  such  facts 
as  bear  upon  the  propriety  of  the  action  of 
the  trial  court  in  giving  and  refusing  instruc- 
tions. 

Plaintiff,  a  woman  of  65  years  and  a  stran- 
ger in  Kansas  City,  took  passage  ujxin  one 
of  defendant's  cars  in  that  city,  for  the  pur- 
pose of  going  to  Sheffield,  a  regular  stopping 
place  on  defendant's  street  car  line  between 
Kansas  City,  Mo.,  and  Independence,  Moi. 
She  testified  that  she  duly  paid  her  fare,  no- 
tified the  conductor  that  she  was  a'  stranger 
in  Che  city,  and  that  she  desired  to  alight  at 
Sheffield,  and  was  told  by  him  that  he  would 
let  her  off  of  the  car  when  that  point  was 
reached.  Shortly  after  the  car  had  passed 
Sheffield,  plaintiff  though  unacquainted  In  the 
vicinity,  suspected  that  she  had  been  car- 
ried past  ber  destination,  and  npon  In- 
quiry of  the  conductor  learned  that  her 
surmise  was  correct.  Plaintiff  reiterated 
her  statement  that  she  desired  to  get 
off  at  Sheffield,  and  the  conductor  there- 
upon rang  the  bell  and  stopped  the  car. 
Plaintiff  proceeded  to  alight.  It  was  nl^t, 
however,  and  she  protested  against  hav- 
ing to  get  off.  at  such  a  time  and  place, 
on  account  of  her  age  and  weight.  The  con- 
ductor made  no  response,  but  as  she  was  de- 
scending the  steps  he  pointed  bade  in  tlie 
direction  from  whidi  the  car  had  come,  and 
told  plaintiff  that  some  lights  which  were 
visible  in  the  direction  indicated  were  at 
Sheffield,    l^e  car  then  proceeded  <»  its  way, 
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and  {Plaintiff  started  back  up  the  track  to- 
vrard  the  lights  which  had  been  pohited  out 
to  her.  The  distance  from  where  plaintiff 
left  the  car  to  Sheffield  was  apparently  about 
the  length  of  an  ordinary  city  block.  After 
plaintiff  had  gone  about  10  steps,  she  looked 
tip  and  saw  a  street  car  approaching  from 
the  west,  the  direction  in  which  she  was  go- 
ing, and  upon  the  same  tracks  upon  which 
she  was  walking.  Defendant  maintained  a 
double  track  upon  its  lines  between  the  points 
In  question.  Upon  observing  the  approach- 
ing car,  plaintiff  stepped  over  upon  the  north 
track,  to  escape  the  on-coming  car,  and  very 
shortly  after  doing  so  discovered  that  she 


tided  that  she  did  not  see  or  know  of  either 
Bristol  avenue  or  Independence  road,  al- 
though she  looked  about  for  some  other  route 
to  take  to  ShefBeld.  The  instructions  will  be 
discussed  later. 

A.  R.  McClanahon,  of  Kansas  City,  E.  O. 
Hamilton,  of  Independence,  and  Reed  &  Har- 
vey, of  Kansas  City,  for  appellant. 

B.  J.  Higglns,  of  Kansas  City,  Kan.,  and 
L.  T.  Dryden,  of  Independence,  for  respond* 
ent 


WILLIAMSON,  J,  (after  stating 
as  above),     [t-3]  I.  Appellant  coi 
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facts 
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was  walking  upon   a   trestle,  and,  looking   the  action  of  the  trial  court  In  giving  instruc- 


downward,  saw  the  gleam  of  water  beneath 
her  feet.  She  had  then  gone  12  or  15  steps 
from  the  place  where  she  alighted.  At  about 
the  same  time,  she  was  enveloped  In  the  glare 
of  the  headlight  of  another  street  car  coming 
from  the  east,  and  upon  the  tracks  between 
which  she  was  then  walking,  and  in  danger- 
ously close  proximity.  Plaintiff  endeavored 
to  signal  the  last-mentioned  car,  failed  to 
attract  the  motorman's  attention,  and  was 
struck  and  Injured. 

The  point  where  plaintiff  alighted  from  de- 
fendant's car  was  at  the  intersection  of  Bris- 
tol avenue  with  defendant's  right  of  way,  in 
the  eastern  suburbs  of  Kansas  City.  Ac- 
cording to  the  testimony  of  the  conductor, 
this  was  a  regular  stopping  place.  It  was 
nnlighted.  'The  hour  was  about  midnight. 
Bristol  avenue  runs  north  and  south.  The 
street  car  line  runs  east  and  west.  Inde- 
pendence road,  another  street,  practically 
parallels  the  street  car  line  at  this  place. 
Brist<d  avenue  runs  north  to  Independence 
road.  The  distance  between  the  point  where 
plaintiff  alighted  and  Independence  road  is 
described  as  a  "short  block."  Independence 
road  runs  west  to  Ewing  avenue,  a  distance 
of  about  two  blocks.  E^wlng  avenue  runs 
south  to  Sheffield,  a  distance  of  about  a 
block.  The  trestle  upon  which  plaintiff  was 
walking  when  she  was  struck  crosses  Goose- 
neck creek.  Between  that  creek  and  Sheffield 
three  railroad  tracks  cross  (he  defendant's 
rU^t  of  way.  There  was  no  practicable  way 
by  which  plaintiff  could  have  gone  south  from 
the  point  where  she  alighted  on  Bristol  ave- 
nue, and  thus  have  reached  Sheffield  avenue. 
Bristol  avenue  was  an  ungraded  street  with 
a  wagon  road  down  the  center,  and  a  board 
sidewalk  on  the  east  side.  As  stated,  plain- 
tiff was  not  acquainted  with  the  locality. 
The  gravamen  of  her  petition  is  that  defend- 
ant was  negligent  In  directing  her  to  alight 
In  an  unsafe  place.  l%ere  was  evidence  in 
behalf  of  defendant  that  the  ccntductor  offer- 
ed to  take  plaintiff  on  to  Independence,  a 
distance  of  a  few  miles,  and  bring  her  back, 
without  charge,  and  also  that  he  directed  her 
to  return  to  Sheffield  by  way  of  Bristol  ave- 
nue and  Independence  road.  This  testimony 
was  contradicted  by  plaintiff.    She  also  tes- 


tion  No.  1  to  the  Jury.    This  Instruction  Is 
as  follows: 

"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  plaintiff,  after 
the  car  in  evidence  passed  Sheffield,  inquired 
of  the  conductor  if  Sheffield  had  been  passed, 
and  that  the  conductor  in  charge  of  the  car 
upon  which  plaintiff  was  a  passenger  stopped 
said  car  for  the  purpose  of  permitting  plaintiff 
to  alight  therefrom  at  or  about  Bristol  avenue, 
in  order  that  plaintiff  might  return  to  Sheffield, 
and  that  plaintiff  in  the  exercise  of  ordinary 
care  and  intelligence  did  understand  and  be- 
lieve that  the  condnctor  desired  her  to  alight 
at  said  point,  and  that  said  point  was  dark,  and 
that  plaintiff  was  a  stranger  to  the  place  and 
in  the  exercise  of  reasonable  care  and  intelli- 
gence did  not  see,  and  could  not  have-  seen, 
any  route  over  which  she  could  proceed  to 
Sheffield  except  the  route  over  the  tracks  of 
defendant  back  to  Sheffield,  and  that  it  was 
necessary  for  her  in  paftsing  along  that  route 
back  to  Sheffield  to  cross  over  the  trestle  in 
evidence,  and  that  the  time  and  place  of  alight- 
ing were  dangerous  and  unsafe,  and  that  plain- 
tiff did  pass  over  said  route  in  an  attempt  to 
go  back  to  Sheffield,  and  in  so  doing  used  the 
care  and  prudence  of  an  ordinarily  prudent  per- 
son under  like  drcomstances,  and  while  so 
doing  was  struck  by  one  of  defendant's  cars 
while  she  was  still  upon  said  trestle,  and  was 
injured,  and  if  Jh«  jury  fttrther  find  that  de- 
fendant'! oondvctor  in  ohorge  of  the  car  upon 
which  plaintiff  had  been  a  pasienger  could  have 
reatonably  aniieipated  (ft«  poasibiUty  of  tuch 
an  accident,  at  explained  in  other  inatructione 
s;iven  by  the  court,  and  if  the  jury  further  find 
that  at  said  time  and  place  plaintiff  icas  exer- 
cising the  care  and  prudence  of  an  ordinarily 
prudent  perion,  then  the  jury  should  find  a 
verdict  for  the  plaintiff." 

The  error  is  said  to  lie  in  the  portion  of 
the  instruction  which  we  hare  Italicized,  and 
more  particularly  in  that  portion  which  di- 
rected the  jury  to  find  In  appellant's  favor 
only  in  the  event  that  the  jury  found  that 
respondent's  servant,  the  conductor,  "could 
have  reasonably  anticipated  the  possibility" 
of  the  occurrence  of  such  as  accident  as  be- 
fell appellant  as  a  result  of  permitting  her 
to  alight  from  respondent's  car  at  an  unsafe 
place.  Or,  to  rephrase  the  thought,  the  Ju- 
ry was  told  that  respondent  was  not  liable 
unless  the  event  which  occurred  could  rea- 
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sonably  hare  been  antldpated  as  a  possible 
result  of  putting  appellant  down  at  an  unsafe 
pU'Ce.  This  Is  simply  equivalent  to  saying 
that  respondent  was  bound  to  use  ordinary 
care  only.  But  was  ordinary  care  suffldeut? 
The  carrier's  contract  safely  to  transport  ap- 
pellant to  her  destination  was  not  performed 
until  she  had  been  discharged  from  respond- 
ent's car  at  a  reasonably  safe  place.  Until 
that  end  had  been  attained,  the' respondent 
was  bound  to  use  that  high  degree  of  care 
which  the  law  imposes  on  common  carriers 
of  passengers,  namely,  the  utmost  care  that 
very  M^ent  men  employ  In  performing  the 
contrniR>f  carriage  with  like  tneans  of  trans- 
portation. StanfTer  v.  Railroad,  243  Mo.  SOS, 
lot  <At.  316,  147  S.  W.  1032.  It  is  a  rule, 
often  reiterated  in  this  jurisdiction,  that  it 
is  the  duty  of  carriers  of  passengers  to  carry 
them  safely  to  their  destinations,  and  to  put 
them  ott  at  safe  places  only.  McGee  T.  Rail- 
road, 92  Mo.  208,  4  S.  W.  739,  1  Am.  St.  Rep. 
706 ;  Griffith  v.  Railroad,  98  Mo.  174,  11  S. 
W.  659;  Cossitt  v.  Railroad,  224  Mo.  97,  loc. 
cit.  107,  123  S.  W.  569.  The  rule  with  refer- 
ence to  the  degree  of  care  required  of  car- 
riers of  passengers  with  respect  to  discharg- 
ing passengers  at  -safe  places  is  well  stated 
by  Goode,  J.,  in  Fillingham  v.  Railroad,  102 
Mo.  App.  678,  loa  dt.  581,  77  S.  W.  314,  817, 
as  follows: 

"The  degree  of  care  required  of  the  carrier 
for  a  passenger's  safety  while  he  is  leaving  the 
vehicle  is  as  high  as  that  required  while  he  is  in 
transit;  that  is  to  say,  the  extraordinary  care 
imposed  by  law  on  carriers  of  passengers  be- 
gins when  the  contract  of  carriage  takes  ef- 
fect on  the  rights  of  the  parties  and  continues 
unimpaired  until  the  contract  ends  with  de- 
posit at  destination,  thus  protecting  passengers 
as  they  get  on  and  off  conveyances.  *  *  • 
Part  of  this  duty  to  safeguard  passengers  while 
leaving  a  car  or  other  vehicle  consists  in  tak- 
ing care  to  pui  them  off  at  a  reatonably  tafe 
place." 

See,  also,  Rearden  v.  Railroad,  216  Mo. 
105,  loc  cit.  132,  114  S.  W.  961. 

[4]  The  carrier  is  not  absolved  from  liabil- 
ity, nor  from  this  high  degree  of  care,  merely 
because  the  passenger  is  not  injured  while 
in  the  very  act  of  alighting  nor  at  the  very 
spot  or  moment  where  and  when  he  alighted 
(Cossitt  V.  Railroad,  supra ;  Atkinson  v.  Rail- 
road, 90  Mo.  App.  489,  loc  cit.  497),  and  the 
carrier  is,  of  course — as  has  been  repeatedly 
held — charged  with  notice  of  the  conditions 
at  and  immediately  adjacent  to  the  spot 
where  it  discharges  passengers  from  its  con- 
veyances. If  a  passenger  is  put  off  at  an 
imsafe  place  and  is  injured  in  consequence, 
the  negligence  of  the  carrier  la  considered  to 
be  the  proximate  cause  of  the  injury.  Cos- 
sitt T.  Railroad,  supra.  As  given,  the  in- 
struction only  required  respondent  to  use  or- 
dinary care  to  deposit  appellant  in  a  reason- 
ably safe  place.  The  law  requires  a  higher  de- 
gree of  care,  and  the  jury  should  liave  been 


so  instructed.  We  think  this  instmctlan  was 
erroneous.  Since  instruction  4A  is  inractlcal- 
ly  but  the  converse  of  the  thouf^t  expressed 
in  the  italidaed  portion  of  inatmctlim  No.  1, 
what  we  have  here  said  an>lle8  with  like 
force  to  instruction  4A. 

fl,  I]  II.  Instruction  No.  3  is  said  to  be 
erroneous.    This  Instruction  is  as  follows: 

"The  court  instructs  the  jury  ttat  there  is 
no  evidence  in  this  case  that  defendant's  con- 
ductor in  charge  of  the  car  upon  which  plain- 
tiff was  a  passenger  directed  plaintiff  to  walk 
from  the  place  at  which  she  alighted  from  said 
car  back  to  Sheffield  over  defendant's  tracks, 
and  the  jury  should  not  find  for  the  plaintiff 
upon  the  hypothesis  that  there  is  any  such  evi- 
dence; but,  if  the  jury  believe  from  the  evi- 
dence that  at  the  time  and  place  of  plaintiffa 
alighting  from  said  car  it  was  dark  and  the 
locality  was  strange  to  her,  and  that  a  rea- 
sonably prudent  and  intelligent  person  could 
not  have  discovered  any  other  route  than  the 
route  over  defendant's  railroad  tracks  back  to 
Sheffield,  and  that  plaintiff  did  not  know  of  any 
other  route,  then  plaintiff  was  justified  in  at- 
tempting to  pass  over  said  route." 

In  this  contention  we  are  persoaded  that 
appellant  is  correct  The  petition,  it  la  true, 
alleges  that  appellant  started  back  to  Shef- 
field over  respondent's  tracks  "in  reliance 
upon  the  directicm  of  the  conductor,"  but, 
fairly  construed,  the  word  "direction"  so  us- 
ed was  used  in  its  secondary  meaning  of 
I  guidance  or  suggestion,  rather  than  aa  mean- 
ing an  order.  This  is  a  very  sweeping  in- 
struction. The  surroundings  and  all  attend- 
ant circumstances  must  be  taken  Into  con- 
sideration in  determining  the  pn^rlety  of 
giving  it.  Appellant  was  an  elderly,  and  ap- 
parently a  heavy,  woman,  and  therefore  pre- 
sumptively lacking  in  the  physical  a^lity 
which  might  facilitate  escape  from  imminent 
and  impending  danger.  The  hour  was  mid- 
night The  place  was  a  lonely  suburb.  The 
way  was  dark.  Between  Sheffldd  and  the 
place  where  appellant  alighted  from  respond- 
ent's car.  Gooseneck  creek  and  three  railroad 
tracks  crossed  respondent's  right  ot  way. 
Upon  this  ron^,  the  trestle  afforded  tbe  on- 
ly means  of  crossing  the  creek.  Street  cars 
frequently  passed  to  and  fro  over  this  trestle. 
Three  street  cars  appeared  upon  the  scene 
during  the  short  time  here  involved.  Re- 
spondent was  familiar  with  the  locus  In  quo 
and  with  all  ot  the  dangers  incident  thereto. 
Appellant  was  a  stranger  to  all  of  tbeae 
things,  and  respondent's  conductor  knew  that 
fact  By  stopping  the  car  attd.pemittlng  ap- 
pellant to  alight,  respondent  impliedly  r^iire- 
sented  that  the  place  was  reasonably  safe  tor 
that  purpose,  and  by  pointing  oat  to  her  the 
lights  of  Sheffield  and  by  informing  h^  that 
those  lights  marked  the  place  to  whldi  she 
deslxed  to  go,  it  might  reas(»iably  be  Inter- 
red that  respondMit  assured  her  that  she 
might  with  reasonably  safety,  attempt  to 
return  to  Sheffield  over  Its  tracks.    Oossltt  ▼. 
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Railway  Co.,  224  Ho.  97,  loc.  dt  106,  123  S. 
W.  569.  If  these  words  and  acts  did  not 
mean  this,  what  did  they  mean?  The  in- 
Btructlon  excluded  this  evidence  from  the 
consideration  of  the  jury.  The  evidence  was 
properly  admitted,  but  if  it  was  not  to  be 
considered  by  the  jury  upon  this  question,  for 
what  purpose  was  It  to  be  considered?  Fur- 
thermore the  instruction  also  Informed  the 
Jury  that  it  could  not  find  for  appellant  with- 
out first  finding  that  "a  reasonably  prudent 
and  intelligent  person  oould  not  have  ditcov- 
ered  any  other  route  ♦  •  •  back  to  Shef- 
field." Unqualified  as  It  was,  tliis  inatruction 
amounted  to  saying  that  if  a  reasonably  pru- 
dent and  intelligent  person  could  have  dis- 
covered any  other  route  whether  long  or 
short,  safe  or  unsafe,  back  to  Sheffield,  then 
appellant  could  not  recover.  We  think  this 
instruction  is  erroneous  in  the  particulars 
mentioned. 

iJJ  111.  Instruction  No.  4,  given  by  the 
court,  is  also  assailed  as  errooeoua.  It  is  as 
follows: 

"The  court  instructs  the  iary  that  if  they 
tielieve  and  find  from  the  evidence  in  this  case 
that  the  conductor  either  offered  to  bring  the 
plaintiff  to  Independence  and  back  to  ShefiBeld, 
or  that  be  pointed  out  to  plaintiff  Bristol  av- 
ence>  and  told  her  to  go  up  Bristol  avenue  to 
Independence  road,  and  i>ointed  to  lights  there- 
on, then  plaintiff  cannot  recover  in  this  case, 
and  your  verdict  should  be  for  the  defendant." 

There  was  evidence  tending  to  show  that 
the  route  to  Sheffield,  thus  indicated  by  the 
conductor,  as  resiiondent  dalms,  was  subject 
to  many  of  the  dangers  to  be  encountered  up- 
on the  route  over  respondent's  tracks.  Appar- 
ently the  same  stream  and  the  same  railroad 
tracks  were  to  be  crossed.  So  far  as  this 
record  shows,  there  may  or  may  not  have 
been  a  bridge  on  Independence  road  across 
this  stream.  Its  existence  and  condition  are 
left  to  surmise  and  conjecture.  So  also,  is 
the  size  of  Gooseneck  creek.  The  evidence 
discloses  that  Bristol  avenue  was  at  that 
time  an  ongraded  street,  and  traveiiiig  upon 
it  was.  In  the  languages  of  a  witness,  "just 
like  going  across  a  vacant  lot,"  although 
"There  was  a  kind  of  roadway  that  wagons 
used  to  drive  in  around  the  car  tracks." 
Yet  the  Jury  was  told  by  this  instruction, 
in  substance,  that  if  this  way  had  been  point- 
ed out  to  aH>ellant  and  she  tailed  to  use  it, 
tlien  she  could  not  recover,  notwithstanding 
tbe  fact  that  the  Jury  might  have  believed 
that  the  dangers  to  be  encountered  upon  this 
route  were  as  great  as  those  to  be  met  in 
using  the  route  back  over  respondent's 
tracks.  We  think  the  instruction  should 
bave  been  modified,  at  least  to  the  extent  of 
reqiilring  the  Jury  to  find  that  the  way  so 
claimed  to  have  been  pointed  out  to  appel- 
lant was  reasonably  safe  for  her  use  under 
tbe  existing  conditions.    As  the  instruction 


stands,  it  assumes  that  the  route  by  way 
of  Bristol  avenue  and  Independence  road  was 
reasonably  safe.  Whether  that' was  true  or 
not,  was,  we  think,  under  the  evidence  a 
question  of  fact  which  should  have  been  left 
to  the  determination  of  the  jury. 

ri]  IV.  Instruction  No.  6  is  said  to  be  er- 
roneous because  it  told  tbe  Jury  that  if  the 
"conductor  called  out  clearly  and  distincay, 
'Sheffield,'  and  stopped  a  sufficient  length  of 
time  to  have  enabled  plalntier  to  alight  from 
said  car  at  said  point,"  then  appellant  could 
not  recover,  unless  respondent  thereafter 
stopped  the  car  at  Bristol  avenue  for  tbe 
purpose  of  having  appellant  alight  there,  and 
that  she  objected  to  alighting  at  that  point, 
and  did  alight  only  because  she  was,  by  the 
conductor's  silence,  led  to  believe  that  she 
had  to  get  off  there.  We  think  that  this 
instruction  is  subject  to  criticism,  Ita  that  it 
unduly  singles  out  and  makes  prominent  cer- 
tain portions  of  the  evidence.  It  could  well 
have  been  couched  in  more  general  terms 
touching  the  sufficiency  of  the  notice  to  alight, 
although  this  defect  is,  perhaps,  not  one 
wlilch,  alone,  would  warranU  reversal.  It  is 
mentioned  only  that  it  may  be  avoided  upon 
a  retrial  of  the  case. 

[9-11]  V.  Respondent  Insists  that  the  judg- 
ment should  be  affirmed,  regardless  of  error 
in  the  instructions  (which,  however,  it  does 
not  concede),  upon  the  theory  that  its  demur- 
rer to  the  evidence  should  bave  been  sustain- 
ed. We  agree  with  the  learned  trial  judge 
tlMt  the  contrary  is  true.  The  testimony 
c<incernlng  tbe  act  of  the  conductor  in  stop- 
ping the  car  and  pointing  out  the  lights  of 
Sheffield  to  ai^iellant  was,  under  the  drcum* 
stances,  properly  admitted  in  evidence  under 
the  allegation  of  the  petition  to  the  effect 
that  respondent's  conductor  directed  appel- 
lant to  alight  at  that  place.  The  act  of  the 
respondent  in  discharging  appellant  from  its 
car  was  the  proximate  cause  of  the  injuries 
shortly  thereafter  sustained  by  appellant 
when  she  was  run  down  by  another  of  re- 
spondent's cars  on  the  adjacent  tradi.  Cos- 
sitt  V.  Railroad,  supra.  There  was  sufficient 
evidence  to  carry  to  case  to  the  jury,  on  both 
of  these  matters.  Furthermore,  it  may  well 
be  questioned  whether  respondent,  not  having 
prosecuted  a  cross-appeal,  is  in  position  to 
allege  error  in  this  case  in  any  event  West- 
minster College  V.  Piersol,  161  Mo.  270,  loc 
dt.  285,  61  S.  W.  811 ;  Kansas  City  v.  Rail- 
way Co.,  187  Mo.  146,  loa  clt.  156,  86  S.  W. 
190.  We  do  not  now  pass  on  this  question, 
but,  having  reached  the  conclusions  above  an- 
nounced, it  seems  proper  to  indicate  our 
views  upon  respondent's  contention,  bo  as  to 
set  that  matter  at  rest  in  tbe  event  of  anoth- 
er trial  of  this  suit 

It  follows  that  this  cause  should  be  re- 
versed and  remanded  for  furOier  proceedings 
consistent  with  this  opinion.   It  Is  so  ordered. 

Allconcui. 
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FIRST  NAT.  BANK  OF  BEEVILLE,  TEX.,  v. 

SECURITY   MUT.  LIFE   INS.  CO.  OF 

BINGHAMTON,  N.  Y.     (No.  20852.) 

(Supreme  CJourt  of  Missouri,  Division  No.'  2. 

June  4,  1920.    Motion  for  Rehearing 

Denied  June  25.  1920.) 

1.  Pleading  «s3428(4)— Petttion  held  snfnolent 
as  aaainst  objection  to  evidoBoo  for  failure  to 
state  cause  of  action. 

In  action  on  insurance  policy,  petition,  ayer- 
ring  that  "plaintiff  ■  has  Icept  and  performed 
all  of  the  terms  and  conditions  •  •  •  requir- 
ed to  be  kept  and  performed  •  •  •  both  be- 
fore and  after  the  maturity  of  the  claim  herein 
sued  for,"  was  not  open  to  the  objection  that 
it  failed  to  state  a  cause  of  action,  in  that  it 
failed  to  allege  a  demand  for  payment  prior 
to  suit,  where  defendant  did  not  demur  to  the 
petition,  but  objected  to  the  introduction  of 
any  evidence  upon  the  ground  that  the  petition 
failed  to  state  a  cause  of  actiiw,  as  this  prac- 
tice is  not  to  be  commended. 

2.  Insurance  «s>205— Insurer  cannot  urge  lack 
of  beneficiary's  consent  to  assignment. 

Defendant  insurance  company,  in  enit  on 
policy  by  assignee  thereof,  could  not  object 
that  the  policy  was  assigned  without  the  con- 
sent of  insured's  wife,  the  original  beneficiary; 
there  being  no  priyity  between  her  and  defend- 
ant. 

3.  Insuranoo  «=>203— Reservation  of  right  to 
change  benofloiary  makes  polloy  freely  as- 
signable. 

Where  the  right  to  change  the  beneficiary 
is  reserved,  insured  may  assign  the  policy  at 
will. 

4.  Limitation  of  actions  «s»l73— Right  to  plead 
personal  to  debtor. 

Defendant  insurance  company,  in  suit  on 
policy  by  l>ank  to  which  the  policy  was  assign- 
ed as  security,  could  not  defend  on  the  ground 
that  the  debt  for  which  the  policy  was  pledged 
was  barred,  thereby  releasing  the  pledge,  as 
the  right  to  plead  limitations  is  personal  to  the 
debtor  or  his  privies. 

5.  Limitation  of  actions  <S=346(I),  167(1)— 
Runs  f ram  maturity  of  policy;  bar  of  debt  for 
which  policy  is  pledged  not  barring  pledgee's 
action  on  policy. 

Limitations  do  not  begin  to  run  against 
action  on  an  insurance  policy  until  the  policy 
matures,  so  that  defendant  insurance  company, 
in  suit  on  policy  by  bank  to  which  the  policy 
was  pledged,  could  not  defend  on  the  ground 
that  the  debt  secured  by  the  pledged  policy,  was 
barred;  the  action  being  on  the  policy,  not  on 
the  debt. 

6.  Insurance  <S=>I22— Assignment  of  policy  as 
security  for  debt  not  void  on  ground  of  no 
Insurable  Interest. 

An  assignment  of  a  life  insurance  policy 
to  a  creditor  as  security  for  his  debt  is  not  void 
on  the  ground  of  bis  having  no  insurable  inter- 
est, but  is  valid  to  the  extent,  at  least,  to 
which  the  policy  becomes  security  for  the  debt 
and  for  advances  thereafter  made  by  the  as- 


signee upon  the  policy,  the  balaaee,  if  any,  up- 
on the  maturity  of  the  policy  becoming  payable 
to  beneficiaries  originally  designated,  and,  in 
any  event,  the  idsurer  cannot  raise  the  objection 
of  lack  of  insurable  interest  in  astdgnee;  its 
remedy,  in  case  of  fear  that  it  may  not  pay  the 
proper  parties,  being  by  interpleader. 

7.  Insurance  €=»6I3— Suit  on  poll^  suffioient 
demand. 

Suit  upon  an  insurance  policy  was  a  de- 
mand. 

8.  Insurance  ®=3669( I)— Pleading  <8=»4S3(7)— 
Reply  held  sufflclent  after  verdicL 

In  assignee's  suit  on  insurance  policy,  de- 
fended on  ground  of  superior  lien  of  defendant 
insurance  company  by  virtue  of  a  prior  loan 
agreement  executed  by  insured,  allegationa  of 
the  reply,  denying  that  insured  ever. executed 
the  agreement,  and  pleading  that  liis  signature 
thereto  was  obtained,  if  at  all,  "by  fraud  and 
misrepresentation,"  that  he  "did  not  know  or 
intend  to  sign  any  such  paper,  and  did  not  know 
that  any  charge,  such  as  is  set  forth  in  said 
paper,  was  made  against  him,"  not  being  as- 
sailed by  motion  to  make  more  definite  and  cer- 
tain, or  otherwise,  in  the  trial  court,  were  suf- 
ficient after  verdict,  and  sufficiently  definite  to 
support  an  instruction  on  fraudulent  conceal- 
ment; such  concealment  being,  by  reasonable 
inference,  within  the  scope  of  such  allegations. 

9.  Appeal  and  error  <8=9l026— Error  nist  be 
material  to  be  raverslMo. 

Error,  to  justify  reversal,  must  be  materia. 

10.  Appeal  and  errar  ®=3 1 033  (5)— Error  In  !■• 
structions  favorable  to  appellant  not  grouad 
for  reversal. 

Defendant  insurance  company,  in  euit  on  a 
policy,  could  not  complain  that  an  instruction, 
stating  it  had  a  right  to  make  a  deduction  by 
virtue  of  a  loan  agreement  by  insured  unless 
the  agreement  was  obtained  by  fraudulent  rep- 
resentations, but  making  no  reference  to  fraud- 
ulent concealments,  was  inconsistent  with  an- 
other instruction,  mentioning  fraudulent  con- 
cealment as  well  as  representations;  the  fact 
that  fraudulent  concealment  was  not  mentioned 
in  one  instruction,  if  error  at  all,  being  error 
in  favor  of  appellant. 

II..  Insurance  «=» 1 79 >/2— Evidence  showed  loaa 
agreement  was  obtained  from  Insured  by  la- 
surer  by  fraud. 
In  action  on  life  insurance  policy,  -where 
defendant  insurance  company  defended  on  the 
ground  that  it  had  a  right  to  make  a  deduction 
from  the  maturity  value  of  the  policy  by  vir- 
tue of  a  loan  agreement  by  insured,  evidence 
held  to   support  jury's  finding  that  the    loan 
agreement  was  obtained  by  fraud. 

12.  Insurenoe  «=3675— Attorney's  fee  not  al- 
lowable In  suit  on  foreign  state  polliqr,  wkero 
no  statute  authorizing  shown. 
No  attorney's  fee  should  have  been  allowed 
in  suit  on  an  insurance  policy,  which  was  a 
contract  made  in  another  state,  where  no  stat- 
ute of  tluit  state  authorizing  such  a  fee   was 
pleaded  and  proved,  for  the  allowance  of  such 
fee  relates  to  the  right,  and  not  to  the  remedy. 


£s»For  other  cases  see  same  topic  and  KEY -NUMBER  In  all  Key-Numbered  Dlgesta  and  liidexa 
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13.  Evidence  ®=:>35— No  "Judicial  notice  taken 
of  sister  state  statutes. 

Coarta  do  not  take  judicial  notice  of  tlie 
statutes  of  a  siater  state. 

Error  to  Olrcnlt  Court,  Jackson  Connty; 
Alien  C.  Southern,  Judge. 

Action  by  the  First  National  Bank  of  Bee- 
yllle,  Tex.,  against  the  Security  Mutual  Life 
Insurance  Company  of  Binghamton,  N.  X.. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed  on  condition  of  remittitur. 

The  First  National  Bank  of  Beeville,  Tex. 
(hereinafter  called  the  bank),  brought  suit  in 
the  circuit  court  of  Jackson  county.  Mo., 
against  the  Security  Mutual  Life  Insurance 
Company  of  Binghamton,  N.  T.  (hereinafter 
called  the  insurance  company),  to  recover  an 
amount  claimed  to  be  due  upon  a  life  insur- 
ance policy  Issued  by  the  company  upon  the 
life  of  Albert  O.  Koonedy.  Plaintier  recov- 
ered a  Judgment  in  the  sum  of  $7,315.14  and 
$750  for  attorney's  fees.  Tlie  company  has 
duly  brought  the  cause  to  this  court  upon  a 
writ  of  error. 

The  suit  grew  out  of  the  following  facts: 
Albert  6.  Kennedy  held  a  life  Insurance  poli- 
cy, 9  years  old,  amount  not  stated  and  cash- 
surrender  value  not  disclosed.  Issued  by  the 
defendant.  He  was  Indebted  to  plaintiff  in 
the  sum  of  $1,032.66.  The  policy  was  pledged 
for  the  payment  of  ttds  debt.  In  August, 
1905,  at  the  solicitation  of  defendant,  Ken- 
nedy took  out  the  policy  here  in  suit  for  $8,- 
000  on  the"20-payment  plan.    For  the  new  pol 


bert  O.  Kennedy  In  the  sum  of  $8,000,  to  be 
pal#  upon  his  death  to  bis  wife,  Agnes  Ken- 
nedy ;  that  it  was  provided  in  the  policy  that 
if  the  insured  were  living  on  the  9th  day  of 
August,  1915,  the  defendant  would  then  pay 
to  the  legal  holder  or  beneficiary  of  the  policy 
the  sum  of  $5,960,  plus  such  profits  as  the 
defendant  might  have  apportioned  to  this  pol- 
icy ;  that  on  the  14th  day  of  September,  1905, 
said  Kennedy  and  his  wife.  In  consideration  of 
an  Indebtedness  in  the  sum  of  $1,865.65  then 
due  from  an  id  Kennedy  to  plaintiff,  assigned 
the  policy  in  writing  to  plaintiff.  Including  in 
the  assignment  all  rights  which  had  accrued, 
or  which  might  accrue,  under  the  policy; 
that  defendant  was  duly  notified  of  the  as- 
signment, and  consented  thereto,  and  on  the 
25th  day  of  September,  1905,  the  defendant, 
by  a  writing  indorsed  on  the  policy,  substitut- 
ed plaintiff  as  the  beneficiary  In  lieu  of  Mrs. 
Kennedy,  and  that  thereby  plaintiff  became 
and  had  ever  since  remained  the  owner  there- 
of ;  that  plaintiff  had  paid  all  premiums  sub- 
sequently accruing  upon  this  policy,  and  that 
the  total  amount  of  the  premiums  so  paid  was 
$4,888.96;  that  on  the  9th  day  of  August, 
1915,  the  Insured  w&n  still  living,  and  was 
then  indebted  to  plaintiff  In  the  sum  of  $5,- 
212.12,  for  money  loaned  and  premluftis  paid 
as  aforesaid;  that  on  said  date  the  profits 
which  had  been  apportioned  to  this  policy  by 
defendant  amounted  to  $1,200,  and  that  de- 
fendant thereupon  became  liable  to  plaintiff 
in  the  total  sum  of  said  profits,  plus  the  guar^ 
antecd  value,  of  the  policy  on  said  date, 
amounting  to  the  total  sum  of  $7,160;  that 


icy,  he  surrendered  the  old  one,  and,  so  de-  payment  of  said  liability  had  been  demanded, 
fendant  says,  gave  bis  written  promise  to  j  but  that  defendant  had  vexatiously  refused 
pay  to  defendant  $3,301.62,  with  interest  at  6 1  to  pay.  Plaintiff  prayed  Judgment  in  the  sum 
per  cent  per  annum,  secured  by  a  lien  upon  of  $7,160,  and  for  attorney's  fees  in  the  sum 
the  new  policy.    The  plaintiff,  at  defendant's  of  $750,  and  costs. 

request,  consented  to  surrender  the  old  policy  xhe  pertinent  portions  of  defendant's  an- 
and  accept  the  new  one  in  lieu  thereof,  andlgy^er  are,  in  effect,  as  follows:  Except  for 
for   11  years  paid  the  annual   premium   of  {formal  admissions  as  to  the  corporate  exist- 


$488.96.  But  plaintiff  for  9  years  after  the 
new  policy  was  Issued  did  not  know  of  the 
agreement  that  the  new  policy  should  stand 
subject  to  defendant's  lien  for  $8,301.62.  Nei- 
ther did  Kennedy,  as  he  says. 

In  the  end  plaintiff  had  advanced,  in  loans, 
Interest,  and  premiums,  a  sum  in  excess  of 
$7,160  on  the  new  policy,  when  it  matured. 
Its  maturity  value  was  $7,160.  But  defend- 
ant claimed  the  right  to  deduct  $3,301.52,  to- 
gether with  interest  at  6  per  cent,  per  annum 
from  August  9,  lOOS)  amounting  In  all  to 
$5,480.51,  leaving  as  defendant  claimed,  $1,- 
200,  which  it  was  willlrig  to  pay  to  the  legal 
liolder  of  the  policy.  Plaintiff  declined  to  ac- 
cept this  offer,  and  brought  this  suit  This  is 
a  bird's-eye  view  of  the  case.  Further  facts 
follow. 

The  plaintiff,  after  the  usual  formal  allcga- 
tlcDS,  averred  that  the  defendant  on  the  9th 
day  of  August,  1904,  insured  the  life  of  Ai- 


ence  of  plaintiff  and  defendant,  and  an  ad- 
mission that  defendant  had  issued  the  policy 
in  question,  the  answer  contained,  first,  a 
general  denial.  This  was  followed  by  aver- 
ments to  the  effect  that  the  promise  to  pay 
the  holder  or  beneficiary  of  the  policy  the 
sum  of  $5,960  and  accrued  profits  was  con- 
ditional, in  this,  that  out  of  said  sums  should 
first  be  deducted  all  indebtedness  of  the  in- 
sured to  the  defendant;  that  on  August  9, 
1904,  the  Insured  had  executed  and  delivered 
to  defendant  a  writing  acknowledging  the  re- 
ceipt of  a  loan  from  defendant  in  the  sum  of 
$3,301.52,  and  agreeing  that  said  sum,  to- 
gether with  any  additional  loans  upon  the 
policy,  with  6  per  cent.  Interest  on  such  loan 
or  loans,  should  become  due  at  the  end  of  the 
distribution  period  or  prior  thereto  upon  the 
death  of  the  insured,  or  upon  his  failure  to 
make  any  payment  due  to  defendant,  and  the 
total  should  be  paid  out  of  the  proceeds  of 


e=3For  otber  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Fndexes 
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the  policy ;  that  fbe  policy  was  Issued  Intton- 
slderation  of  the  execution  and  delivery  of 
said  writing  by  said  Kennedy;  that  the  poli- 
cy was  dated  back  9  years,  thus  giving  Ken- 
nedy the  benefit  of  a  lower  premium  rate; 
that  the  policy  called  for  the  payment  of  20 
annual  premiums  In  order  to  entitle  the  hold- 
er to  the  ben^ts  specified  In  the  policy,  but 
that  the  premiums  for  the  preceding  9  years 
above  mentioned  were  paid  only  by  the  loan 
agreement  above  mentioned,  and  in  fact  only 
11  premiums  had  been  paid  upon  the  policy ; 
that  the  profits  apportioned  to  the  policy  on 
August  9,  1915,  amounted  only  to  $720.51,  so 
that  Its  value  <hi  that  date  was  only  $6,680.61 ; 
that  the  loan  above  mentioned  then  amounted 
to  $5,480.61,  and  that  the  cash-surrender  val- 
ue of  the  policy,  after  deducting  the  amount 
of  the  loan,  was  therefore  only  $1,200,  which 
sum  defendant  had  offered  to  pay  upon  the 
delivery  of  the  iwllcy.  For  another  d^ense, 
defendant  stated  that  the  policy  was  execut- 
ed and  delivered  in  Texas  and  was  a  Texas 
contract ;  the  debt  of  the  insured  to  plaintiff 
was  an  individual  obligation;  that  Mrs. 
Kennedy  Joined  in  the  assignment  only  to  se- 
cure her  husband's  debt  to  plaintiff,  and  that 
after  the  payment  of  such  indebtedness  the 
remainder  should  be  paid  to  Mrs.  Kennedy; 
that  after  the  payment  of  three  annual  pre- 
miums the  Insured  was  entitled  to  borrow  on 
the  policy,  and  that  in  lieu  of  said  three  pay- 
ments the  Insured  executed  the  loan  agree- 
ment above  mentioned;  that  both  when  the 
p<^cy  and  loan  agreement  were  executed  and 
now  it  was  provided  by  the  laws  of  Texas 
(quoting  the  statute)  that  nonnegotlable  In- 
struments were  subject,  wbea  in  the  hands  of 
an  assignee,  to  every  defense,  that  might  have 
been  pleaded  against  the  assignor,  and  that 
therefore  defendant  had  a  right  to  credit  the 
Indebtedness  claimed  to  be  due  it  as  afore- 
said upon  the  amount  due  on  the  policy. 

As  another  defense,  the  defendant  aflSrmed 
that  plaintiff,  being  a  national  bank,  could 
not  lawfully  purchase  the  policy,  but  could 
only  take  it  as  security  for  a  pre-existing 
debt;  that  at  the  date  when  the  insured  as- 
signed the  policy  to  plaintiff,  plaintiff's  debt 
against  him  was  past  due,  and  "became  and 
was  barred"  by  the  4-year  statute  of  limita- 
tions of  Texas  (quoting  It) ;  that  the  plaintlfTs 
debt  against  the  Insured  was  barred  long  be- 
fore this  suit  was  brought,  and  that  thereby 
plaintiff  became  merely  a  bailee  of  the  policy 
for  Mrs.  Kennedy,  and  had  no  right  to  main- 
tain an  action  thereon  against  defendant; 
that  after  plaintiff's  debt  became  barred  as 
aforesaid,  plaintiff  and  Insured,  by  agreement 
between  themselves, ,  but  without  Mrs.  Ken- 
nedy's consent,  extended  the  time  for  the  pay- 
ment of  such  indebtedness,  and  that  thereby 
plaintifr's  lien  upon  said  policy  lapsed. 

For  a  further  defense,  defendant  asserted 
that  the  policy  was  not  pledged  to  secure  the 
plaintiff  in  the  paytnent  of  the  annual  pre- 


rninms;  that  each  premiam  paid  by  plaintUf 
became  a  debt  due  it  from  Kennedy  aa  soon  as 
plaintiff  paid  it,  and  that  all  of  them  except 
the  last  were  barred  by  the  2-year  statute  of 
limitations  of  Texas  (quoting  it);  and  that 
all  except  the  last  five  pronium  payments 
were  barred  by  the  6-year  statute  of  limita- 
tions of  Missouri. 

Defendant  for  a  further  defense  sets  up  the 
fact,  as  claimed  by  it,  that  long  before  the 
maturity  of  the  iwllcy  plaintiff  was  informed 
of  defendant's  debt  and  claim  against  said 
policy,  and  thereafter  continued  to  pay  pre- 
miums tbeieon,  and  is  therefore  now  eatomied 
to  deny  defendant's  ri^t  to  deduct  its  ikbt 
from  the  amount  due  on  the  policy. 

Having  thus  set  up  some  10  defenses,  tlie 
insurance  company  asserted  that  it  had  fullj 
answered,  and  prayed  to  be  dismissed.  Tbe 
reply,  after  a  general  denial,  in  substance 
averred  that  Kennedy  never  executed  the  loan 
agreement;  that  If  he  did  sign  it  his  signa- 
ture was  procured  by  fraud ;  that  said  agtee- 
moit  was  without  oonsideration  and  void  as 
against  public  policy;  that  at  tlie  time  tbe 
policy  above  named  was  issued,  Kennedy  wu 
the  holder  of  another  policy  in  d^endant 
company,  which  was  held  by  plaintiff  as  se- 
curity for  Kennedy's  Indebtedness  to  it,  as 
defendant  well  knew ;  tliat  defendant  inform- 
ed plaintiff  that  said  wrlginal  policy  had 
lapsed  for  ncmpayment  of  a  premium  note 
given  by  tbe  insured,  but  tbat  if  plaintiff 
would  pay  that  note  and  an  annual  preminm 
of  $488,  a  total  of  $800,  defendant  wonld  rehi- 
state  the  policy;  that  defendant  made  no 
mention  of  tbe  loan  agreement  above  mai- 
tioned ;  that  plaintiff  was  thereby  induced  to 
pay  said  $800,  and  took  an  assignnaoit  of  tiie 
policy  and  paid  d^endant  over  $4,000  in  pre- 
miums before  defendant  informed  plaintiff 
of  defendant's  alleged  claim  against  said  pol- 
icy :  that  as  soon  as  plaintiff  learned  of  de- 
fendant's claim  plaintiff  denied  its  validity, 
bnt  made  the  two  remaining  premium  pay- 
ments, in  order  to  protect  itaelf  for  preminias 
and  money  already  paid  by  it,  by  keeping  said 
policy  in  force  until  maturity;  and  that  by 
Its  sUence  defendant  was  estopped  now  to  as- 
sert its  pretended  claim. 

Plaintiff's  evidence  tended  to  support  its 
pleadings,  and  defendant  introduced  or  of- 
fered evidence  tending  to  support  its  answer, 
except  as  otherwise  hereinafter  indicated. 
So  far  as  necessary,  the  Instructicms  wUl  be 
mentioned  in  tbe  opinion  proper.  The  verdict 
and  Judgment  were  in  plaintiff's  favor. 

Boland  Hnghes,  of  Kansas  City,  foe  plain- 
tiff In  error. 

C.  N.  Sadler,  of  Kansas  City,  for  defendant 
in  error. 

WILLIAMSON,  J.  (after  statin?  the  fkcts 
as  above).    Appellant  has  not  favored  us  with 

an  assignment  of  errors,  but  has  set  out  under 
the  beading  of  Points  and  Authorities  13 
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paragraphs,  which  we  will  treat  as  In  lieu 
or  assignments  of  error.  Mugan  v.  Wheeler, 
241  Mo.  376,  145  S.  W.  462.  We  will  dis- 
pose of  these  questions  in  the  order  in  which 
the7  are  argued. 

[11  I.  Appellant  first  suggests  that  tfao 
petition  fails  to  state  a  cause  of  action,  in 
that  it  fails  to  allege  a  demand  for  payment 
by  respondent  prior  to  the  filing  of  the  suit 
This  ctmtentitm  is  based  upon  the  claim  that 
by  the  terms  of  the  policy,  appellant  agreed 
upon  the  maturity  -of  the  policy  to  do  one 
of  five  things  named  In  .the  policy  "at  the 
option  or  demand  of  the  pers(m  entftled  to 
exercise  the  option."  We  find  no  such  pro- 
visicm  in  the  policy.  Furthermore,  the  peti- 
tion contains  an  averment  that — 

"The  plaintiif  has  kept  and  performed  all 
of  the  terms  and  conditions  of  said  policy  of 
life  insurance  reqnlred  to  be  kept  and  performed 
by  the  plaintiff  both  before  and  after  the  mS" 
tunty  of  the  claim  herein  sued  for." 

Appellant  did  not  demur  to  the  petition,  but 
did  object  to  the  introductl<»i  of  any  evi- 
dence, upon  the  ground  that  the  petition 
failed  to  state  a  cause  of  action.  This  prac- 
tice is  not  to  be  commended.  The  allegations 
of  the  petition  are  8u£9cient,as  against  such 
an  objection. 

[2,  3]  II.  Appellant  next  argues  that  Mrs. 
Kennedy  was  the  beneficiary  of  the  policy; 
that  the  only  consent  she  ever  gave  to  the 
assignment  was  to  the  effect  that  the  policy 
might  be  pledged  to  secure  her  husband's  in- 
debtedness to  respondent  in  the  sum  of  $1,- 
034.65,  and  that  all  subsequent  arrangements 
were  between  the  respondent  and  the  insured 
only,  and  without  her  knowledge  or  consent, 
and  were  void  as  to  her;  that  when  the  in- 
sured assigned  the  policy  outright  to  appel- 
lant, this  arrangement  was  a  cancellation  of 
the  debt  for  which  Mrs.  Kennedy  pledged 
the  policy,  and  the  pledge  was  thereby 
released,  and  respondent's  lien  upon  the 
policy  was  thereby  destroyed. 

This  argument  falls  to  take  into  account 
several  important  matters.  There  is  no 
privity  between  Mrs.  Kennedy  and  appel- 
lant, and  on  what  theory  appellant  under- 
takes in  this  action  to  assert  her  rights  is 
not  apparent.  Furthermore,  the  insured 
bad  the  right  under  the  terms  of  the  policy 
to  change  the  beneficiary,  and  exercised  that 
right  in  favor  of  the  respondent.  Ai>pellant 
consented  to  this  change.  Again,  Mrs.  Ken- 
nedy's rights  were  conditioned  upon  her  re- 
maining the  beneficiary  in  the  policy  and 
surviving  her  husband,  and  the  evidence 
staowB  that  she  died  about  1907  or  1909,  dur- 
lag  her  husband's  lifetime  and  several  years 
before  the  maturity  of  the  policy,  and  that 
prior  to  her  death,  respondent  had  been 
made  the  beneficiary  in  the  policy.  By  an 
express  provlsi(»  of  the  policy,  any  payments 
becoming  due  under  It  were  to  be  made  to 
the  estate  of  the  tnanred,  or  to  his  assigns, 


in  the  event  of  the  death  of  Mrs.  Keimedy 
prior  to  the  maturity  of  the  policy.  Where, 
as  here,  the  right  to  change  the  beneficiary 
is  reserved,  the  Insured  may  assign  the  policy 
at  will.  Fnos  v.  Dietrich  (Tex.  Civ.  App.) 
101  S.  W.  291;  Co<dey's  Briefs  on  Ins.,  vol. 
6,  page  424;  Splawn  v.  Chew,  60  Tex.  532, 
loc.  dt.  534.  Under  the  <^tion  clause  of 
the  policy,  the  appellant  agreed  to  pay  upcm 
August  9,  1915,  upon  the  surrender  of  the 
policy  by  the  insured  or  his  assigns,  the  full 
sum  of  $5,960,  plus  accrued  profits,  subject 
to  existing  indebtedness,  provided  the  insured 
was  then  living  and  all  premiums  had  been 
paid.  The  insured  was  living  upon  that  date, 
and  all  <premlnm8  had  been  paid.  Mrs.  Ken- 
nedy was  then  dead,  and  respondent  was  then 
the  bolder  of  this  policy  by  assignment.  We 
rule  this  point  against  the  apx>ellant. 

[4,  S]  III.  Appellant's  next  contention  is 
that  the  respondent's  debt  became  barred  by 
the  4-year  statute  of  limitations  of  Texas,  and 
for  that  reason  respondent  cannot  recover. 
This  statute  was  offered  in  evidence,  and  ex- 
cluded by  the  court.  The  debt  to  which  ap- 
pellant here  refers  is  Kennedy's  original  in- 
debtedness to  respondent,  to  secure  which  the 
policy  was  pledged.  As  to  this  debt,  appel- 
lant contends  that  Mrs.  Kennedy  held  the 
relation  of  surety,  and  that  the  pledge  of  the 
policy  was  released  by  operation  of  law  when 
the  claim  became  barred  by  the  statute  of 
limitations.  This  record  discloses  numerous 
pertinent  answers  to  this  contentl(m,  but 
two  will  suffice.  The  right  to  glead  the 
statute  of  limitations  is  a  privilege  personal 
to  the  debtor  or  to  those  standing  in  privity 
with  him  by  inheritance  or  estate,  such  as 
personal  representatives,  heirs,  grantees,  or 
mortgagees.  Wood  on  Limitations,  vol.  1, 
p.  142  (4th  Ed.)  and  cases  there  cited.  Ap- 
pellant occupies  no  such  relation  either  to 
the  Insured  or  to  Mrs.  Kennedy,  except, 
perhaps,  as  to  the  so-called  loan  agreement, 
to  which  further  reference  will  be  made. 
Furthermore,  this  is  not  an  action  on  the 
debt,  but  on  the  policy.  Umitation  did  not 
begin  to  run  until  the  policy  matured.  Harde 
V.  Germania  Life  Ins.  Co.  (Tex.  Civ.  App), 
153  S.  W.  666,  loc.  dt.  669 ;  Bush  v.  Kansas 
City  Life  Ins.  Co.  (Mo.)  214  S.  W.  175,  loc. 
dt.  179.  We  decide  this  contention  against 
appellant. 

[6]  IV.  Appellant  asserts  that  the  con- 
tract for  the  purchase  of  this  policy  by  re- 
spondent is  void  as  against  public  policy. 
The  reason  is  said  to  lie  ip  the  fact  ttiat  In 
such  case  the  purchaser  has  an  interest  in 
the  death  of  the  insured.  Price  v.  Supreme 
Lodge,  68  Tex.  361,  is  cited  in  support  of  this 
contention.  The  plaintiff  in  that  case  had  no 
insurable  interest  in  the  life  of  the  insured, 
nor  did  the  relation  of  debtor  and  creditor 
exist  between  them.  The  Price  Case  express- 
ly recognizes  an  exception  to  the  rule  therein 
annotmced  when  the  relation  of  debtor  and 
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creditor  does  exist  In  sncb  cases,  inracUcally 
all  of  the  authorities,  including  the  Price 
Case,  bold  that  the  assignment  is  not  rold, 
but  is  at  least  valid  to  the  extent  to  which 
the  policy  becomes  security  for  the  existing 
debt  and  for  all  advances  thereafter  made  by 
the  assignee  upon  the  policy.  The  balance, 
if  any,  upon  the  maturity  of  the  policy  be- 
comes payable  to  t>eneflciaries  originally  de- 
signated. This  is  the  rule  in  this  state,  as 
shown  by  the  following  cases,  which,  with 
commendable  frankness,  appellant  cites: 
Tripp  V.  Jordan,  177  Mo.  App.  339,  loc.  dt.  343, 
101  S.  W.  158;  Jenkins  v.  Morrow,  131  M& 
App.  288,  loc  cit  296,  109  S.  W.  105t;  Bruer 
V.  Kansas  Mut  Life  Ins.  Co.,  100  Mo.  App. 
640,  loc.  cit  644,  75  S.  W.  380.  This  is  also 
the  rule  in  the  United  States  Supreme  Court 
Cammack  v.  Lewis,  15  Wall.  643,  loc.  dt.  648, 
21  L.  Ed.  244;  Wamock  v.  Davis,  104  U. 
S.  'yrS,  loc.  cit  779,  26  li.  Ed.  924.  See,  also, 
Peoria  Life  Ins.  Co.  v.  Hines,  132  111.  App. 
642,  loc.  cit  647;  Reed  v.  Provident  Sav. 
Life  Assurance  Soc,  190  N.  T.  Ill,  loc.  cit 
119,  82  N.  B.  734.  If,  therefore,  appeUant 
feared  that  some  one  other  than  respondent 
might  set  up  a  claim  to  any  balance  due 
upon  this  policy  in  excess  of  the  amount  of 
respondent's  claims,  it  was  its  duty  to  bring 
sucb  parties  into  court  and  require  them  to 
interplead.  It  could  easily  have  relieved  it- 
self of  any  burden  in  the  matter  by  paying 
the  fund  into  court  This  course  is  pointed 
out  as  a  proper  one  in  Cheeves  v.  Anders, 
87  Tex.  i87,  loc.  dt  292,  28  8.  W.  274,  275 
(47  Am.  St  Rep.  107),  also  cited  by  appellant 
in  the  following  language: 

"When  on  insurance  company  has  issued  a 
policy  upon  the  life  of  a  person  payable  to  one 
who  has  no  insurable  interest  in  the  life  in- 
sured, or  when  a  policy  has  been  assigned  to 
one  having  no  such  interest,  the  insurance  com- 
pany most  nevertheless  pay  th'e  full  amount  of 
the  policy,  if  otherwise  liable,  because  it  has  so 
contracted,  and  it  is  no  concern  of  the  insurer 
as  to  who  gets  the  proceeds,  except  to  see 
that  it  is  paid  to  the  proper  parties  under  its 
agreement.  It  is  simply  required  to  perform 
its  contract,  and  the  law  will  dispose  of  the 
money  according  to  the  rights  of  the  parties. 
Ins.  Co.  V.  Williams,  79  Tex.  637,  and  author- 
ities cited." 

In  the  instant  case,  respondent's  demand 
Is  made  up  of  its  original  claim  against  the 
Insured,  amounting  to  $1,865.65  on  Septem- 
l)er  14,  1905,  and.  premiums  thereafter  paid 
by  It  amounting  to  $4,888.96,  which  sums, 
with  Interest  at  6  per  cent,  per  annum  from 
the  maturity  of  the  policy,  amount  to  the 
sum  tor  which  the  verdict  was  returned,  ex- 
clusive of  attorney's  fees.  The  total  consum- 
ed the  entire  nmount  of  respondent's  liability 
under  the  policy.  It  had  contracted  to  pay 
this  amount  to  the  holder  of  the  p<4icy  at 
maturity.  Respondent  held  the  policy  at 
maturity.    Mence  respondent  was  entitled  to 


recover.     There  Is  no  merit  in  appdlant's 
contention  on  this  point 

[7]  v.  Appellant  avers  that  instruction  No. 
1,  given  for  respondent  is  erroneous.  This 
instruction  told  the  jury  to  find  for  plaintifl 
if  the  Jury  believed  that  the  insured,  on  or 
about  September  14,  1005,  assigned  the  policy 
to  the  bank ;  that  the  l>ank  was  still  die  bold- 
er of  the  policy  and  that  the  insured  was  liv- 
ing at  the  date  of  the  triaL  There  was  sub- 
stantial evidence  to  support  a  verdict  in  re- 
spondent's favor  upon  aU  of  those  facts.  The 
instruction  did  not  puri>ort  to  cover  the  whole 
case.  The  evidence  also  showed  that  appeUant 
had  admitted  its  liability  to  the  legal  hold«'  of 
the  policy  in  the  sum  of  $1,200,  and  indeed 
liability  to  the  legal  holder  of  the  policy  to 
that  extent  is  admitted  in  the  answer.  The 
Instruction  required  the  Jury  to  find  that  re- 
spondent was  the  assignee,  and  oa.  that  point 
was  sufficient  Appellant  claims  Oiat  the 
instruction  was  erroneous  in  not  requiring 
the  Jury  to  find  that  Mrs.  Kennedy  had  ex- 
ecuted an  assignment  of  the  policy,  because 
the  ownership  was  in  her.  Her  only  interest 
at  any  time  was  that  of  contingent  benefi- 
ciary. The  beneficiary  had  been  changed,  by 
consent  of  appellant  The  insured  had  the 
absolute  right  under  the  policy  to  diange  tlie 
beneficiary.  The  wife's  consent  was  unneces- 
sary. Mrs.  Kennedy  was  dead,  and  thus  the 
only  contingendes  upon  which  she  might  liave 
bad  a  benefidal  interest  had  been  extinguish- 
ed, both  by  the  substitution  of  a  new  benefici- 
ary and  by  her  death  prior  to  the  death  of  the 
insured.  It  Is  said  that  the  instruction  did 
not  require  the  Jury  to  find  that  a  demand 
bad  been  made.  The  evidence  shows  tbat 
under  date  of  August  13,  1915,  respondent, 
referr4ng  to  its  daims  against  this  poller, 
wrote  appellant  saying : 

"We  propose  to  have  every  dollar  coming  to 
us  in  this  settlement,  want  nothing  more  and 
will  accept  nothing  less.  Advise  ns  prompU; 
your  intentions,  that  we  may  know  your  at- 
titude. We  do  not  wish  to  resort  to  drastic  ac- 
tion till  you  have  had  ample  opportunity  to  set- 
tle this  contract  in  accordance  with  the  terms 
of  your  policy." 

We  think  this  was  a  demand.  The  evi- 
dence also  shows  a  flat  statement  by  one  of 
respondent's  witnesses,  referring  to  payment 
that  "of  course  we  demanded  it"  As  we 
have  shown,  no  demand  was  necessary,  de- 
mand had  t)ea>  made,  and  the  suit  was  a 
demand,  in  any  event.  Not  only  so,  but  dur- 
ing the  trial  respondent  upon  a  suggestioo 
tliat  no  demand  had  been  made,  otteirA 
to  dismiss  its  suit  and  pay  the  costs  if 
appellant  would  pay  the  claim,  and  appellant 
refused  to  do»so.  There  was  no  reversible 
error  here. 

But  it  is  said  tliat  the  instructloo  author- 
ises a  verdict  for  respondent  without  regard 
to  the  validity  or  invalidity  of  the  so-called 
loan  agreement  asserted  by  appellant.    ItU 
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Is  true,  but  appellant  admitted  liability  to  f  stract,  and  for  that  rea.son  we  will  state  Its 


the  legal  holder  of  the  policy  to  the  extent 
of  $1,200.  and  the  Jury,  by  this  Instruction, 
was  required  to  find  respondent  to  be  the 
legal  holder  of  that  document,  before -finding 
a  Terdict  in  respondent's  fayor.  The  Instruc- 
tion did  not  fix  the  amount  for  which  the 
Jury  should  find  for  plaintiff,  but  left  that 
for  another  instruction.  These  criticisms 
are  groundless. 

[8-10]  VI.  Instruction  No.  2,  glwn  In  be- 
half of  respondent,  Is  assailed  on  the  ground 
that  it  Is  inconsistent  with  instruction  No.  4 
asked  by  appellant,  and  modified  and  given 
by  the  court.  This  instruction,  in  effect,  told 
the  Jury  that  if  the  insured  did  not  sign  the. 
loan  agreement,  or  If  his  signature  thereto 
was  secured  by  "fraudulent  representations 
or  concealments"  on  the  part  of  respondent, 
and  that  "he  did  not  know  or  understand 
that  it  was  an  agreement  to  pay  respondent 
^,301.52,  and  that  he  did  not  in  fact  make 
any  such  agreement,"  then  appellant  was 
not  entitled  to  deduct  that  sum,  or  any  part 
'  thereof,  from  the  maturity-  value  of  the 
policy. 

Instruction  No.'  4,  above  mentioned,  in- 
formed the  Jury  that  appellant  was  entitled 
to  deduct  the  amount  designated  in  the  loan 
agreement,  unless  It  was  "obtained  by  false 
and  fraudulmt  representations,"  thus  making 
no  reference  to  fraudulent  "concealments" 
mentioned  in  instruction  No.  2.  The  reply 
denied  that  the  Insured  ever  executed  the 
loan  agreement,  and  then  pleaded  that  his 
signature  thereto  was  obtained.  If  at  all, 
"by  fraud  and  misrepresentation;  that  said 
Kennedy  did  not  know  or  Intend  to  sign  any 
such  paper,  and  did  not  know  that  any 
charge,  such  as  [Is]  set  forth  In  said  paper, 
was  made  against  him."  These  allegations 
were  not  assailed  by  motion  to  make  more 
definite  and  certain,  or  otherwise,  in  the 
trial  court,  and  are,  we  think,  sufficient  after 
verdict.  Rutledge  v.  Swlnney,  261  Mo.  128, 
loc.  cit.  141,  169  S.  W.  17.  We  also  think 
that  under  these  circumstances  they  are  suffir 
cifently  definite  to  support  an  instruction 
on  fraudulent  concealment,  such  as  is  con- 
tained in  Instruction  2.  Such  concealment  is, 
by  reasonable  inference,  within  the  scope  of 
the  allegations  of  the  reply.  Efrror,  to 
Justify  reversal,  must  be  material.  Shinn  v. 
Ballroad,  248  Mo.  173,  loc.  dt.  180,  154  S. 
W.  103.  The  fact  that  such  fraudulent  con- 
cealment is  not  mentioned  in  instruction 
No.  4,  if  error  at  all,  is  error  in  favor  of 
appellant  and  of  this  It  cannot  complain. 
Hence  appellant's  contention  on  this  point 
Is  overruled. 

[11]  VII.  Appellant  contends  that  there  is 
no  evidence  to  support  the  finding  of  the 
Jury  that  the  loan  agreement  was  obtained  by 
fraud.  The  evidence  on  this  point  is  con- 
fined to  the  deposition  of  A.  6.  Kennedy,  the 
insured.    It  covers  several  pages  of  the  ab- 


substance  rather  than  Incumber  this  opinion 
by  setting  it  out  in  full. 

Kennedy  had  no  pecuniary  Interest,  other 
than  the  payment  of  his  indebtedness  to  re- 
spondent, in  denying  the  execution  of  the 
loan  agreement,  but  he  emphatically  and  re- 
peatedly did  deny  having  signed  It.  He  ad- 
mitted having  signed  other  papers  connected 
with  the  policy  a.t  the  time  the  loan  agree- 
ment was  said  to  have  been  signed,  but  says 
that  the  loan  agreement  was  not  so  much  as 
mentioned  to  him.  The  agreement  admitted 
an  Indebtedness  of  $3,301.52  on  the  part 
of  the  insured  to  appellant.  It  is  called  a 
"loan"  In  the  agreement,  but  appellant  claims 
It  was  to  evidence  the  difference  In  the  an- 
nual premiums  for  9  years  between  a  policy 
formerly  held  by  Kennedy  and  the  policy  hare 
in  suit.  The  former  policy  was  surrendered 
at  the  time  the  present  policy  was  issued,  and 
this  loan  agreement  is  claimed  to  have  been 
executed  at  that  time.  The  evidence  shows 
that  at  that  time  Kennedy  was  hard 
pressed  financially,  In  debt,  and  seeking  to 
borrow  money.  The  cash-surrender  value  of 
the  old  policy  was  apparently  much  less  than 
$3,300,  and  by  entering  into  this  loan  agree- 
ment Kennedy  would  have  been  increasing 
his  indebtedness  with  no  corresponding  bene- 
fit. Furthermore,  the  agent  representing  the 
appellant,  with  whom  Kennedy  transacted  - 
this  business,  was  not  produced  as  a  witness, 
nor  was  any  reason  given  for  a  failure  to 
produce  him.  It  Is  worthy  of  remark,  also, 
that  when  Kennedy's  deposition  was  taken, 
this  loan  agreement  was  not  presented  for 
his  Inspection,  although  appellant  then  had 
possession  of  the  document ;  appellant's  whole 
claim  Is  based  upon  this  agreement,  and  the 
genuineness  of  Kennedy's  signature  was  dis- 
puted. Appellant,  by  counsel,  attended  the 
taking  of  the  deposition  and  cross-examined 
the  witness.  From  these  and  various  other 
circumstances  appearing  in  evidence,  the 
Jury  was,  we  think,  warranted  in  finding  that 
the  loan  agreement  was  never  In  fact  signed 
by  Kennedy,  or,  if  signed  by  him,  that  his 
signature  was  fraudulently  obtained.  Ap- 
pellant's evidence  on  this  point  consisted  solet 
ly  of  the  testimony  of  an  expert  on  band- 
writing,  who  compared  the  signature  on  the 
loan  agreement  with  various  signatures  ad- 
mittedly made  by  Kennedy.  The  expert  wit- 
ness expressed  the  opinion  that  the  signa- 
ture to  the  loan  agreement  was  In  Kennedy's 
handwriting.  The  weight  of  this  evidence 
was,  of  course,  for  the  Jury.  We  think  there 
was  «ufficient  evidence  on  this  point  to 
support  the  verdict. 

[12, 13]  VIII.  The  appellant  claims  that 
error  was  committed  In  allowing  an  attorney's 
fee  in  behalf  of  respond^it,  for  the  reason  that 
this  is  a  Texas  contract,  and  no  statute  of 
that  state  authorizing  such  an  allowance  was 
pleaded.     In   this    contention   appellant   is 
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clearly  right  This  contract  was  made  In 
Texas.  Respondent  Is  a  resident  of  Texas, 
paid  the  premiums  there,  and  demanded  per- 
formance of  the  contract  in  that  state.  The 
Texas  statute,  If  any  there  Is  on  this  prop- 
osition, Is  not  pleaded.  We  do  not  take  Ju- 
dical notice  of  the  statutes  of  a  sister  state, 
and  if  such  a  statute  as  would  authorize 
the  allowance  of  an  attorney's  fee  exists  In 
that  state,  it  should  hare  been  pleaded  and 
proven  In  the  same  manner  as  any  other 
fart.  Fidelity  Loan  Securities  Co.  v.  Moore 
(Mo.)  217  S.  W.  286,  loc.  clt.  289.  The  allow- 
ance of  an  attorney's  fee  relates  to  the  right, 
and  not  to  the  remedy.  No  attorney's  fee 
should  hare  been  allowed.  Thompson  v. 
Traders'  Ins.  Co.,  169  Mo.  12,  loc.  clt.  29,  69 
S.  W.  889;  Ayers  v.  Continental  Ins.  Co. 
(Mo.  App.)  217  S.  W.  550,  loc.  clt.  551. 

'Appellant's  contention  that  the  reply  ad- 
mits the  execution  of  the  loan  agreement  by 
the  insured  is  not  borne  out  by  the  record. 
The 'reply  plainly  denies  It.  Various  other 
complaints  of  appellant  are  also  without 
foundation,  and  for  that  reason  will  not  be 
discussed,  although  we  have  conslc[ered  all 
of  them.  We  hare  passed  upon  ail  questions 
that  appellant  thought  sufBclently  Important 
to  dignify  with  an  argument,  and  upon  some 
that  It  did  not  argue.  Except  as  to  the  allow- 
ance of  the  attorney's  fee  as  above  noted, 
the  decision  of  the  trial  court  was  right.  Its 
essential  justice  commends  It  to  our  consid- 
eration. 

Appellant's  conduct,  as  revealed  Iqr  this  rec- 
ord, is  not  such  as  to  enlist  our  sympathies. 
At  the  time  it  took  the  old  benefit  certificate 
— ^for  that,  apparently.  Is  what  It  was — and 
Issued  the  policy  here  in  suit  to  Kennedy,  the 
respondent  held  the  old  policy  in  pledge  to 
secure  a  debt  of  a  little  more  than  $1,000. 
Appellant  knew  this  fact.  Without  revealing 
the  fact  to  respondent,  it  obtained  from  Ken- 
nedy (by  fraud,  If  Kennedy  Is  to  be  believed), 
an  agreement  to  pay  appellant  $8,300.  This 
sum  was  to  be  a  lien  upon  the  new  policy, 
but  no  suggestion  of  that  fact  appeared  upon 
the  policy  Itself,  For  9  years  thereafter, 
while  respondent  held  the  new  policy  in 
pledge  for  Its  debt  and  the  premiums  it  was 
paying,  appellant  accepted  the  annual  pay- 
ments of  $488  from  respondent  In  silence,  and 
thereby  created  the  fund  out  of  which  It  now 
seeks  to  pay  Its  claim  of  $3,300  and  Interest, 
leaving  only  $1,200  to  be  paid  to  respondent 
as  its  return  on  an  Investment  of  approxi- 
mately $6,000,  extending  over  a  period  of  11 
years.  It  is  too  plain  for  argument  that  re- 
spondent never  would  have  entered  into  such 
an  arrangement  with  knowledge  of  appel- 
lant's claim.  It  Is  speaking  mildly  to  say 
that  appellant's  conduct  savors  strongly  of 
Intentional  overreaching.  Business  acumen 
may  become  too  acute  to  be  consistent  with 
fair  dealing.    Had  appellant  dealt  openly  and 


fairly  with  the  Insured  and  with  respondent 
there  would  have  been  no  occasion  for  tbis 
litigation.  We  are  not  disposed.  In  view  of 
these  facts,  to  strain  a  pcdnt  to  aid  appel- 
lant So  far  as  we -are  concerned,  ttie  tree 
may  lie  where  It  has  fallen. 

The  error  In  allowing  the  attorney's  fee 
can  easily  be  cured.  If  the  respondrait 
will,  within  ten  days,  file  a  remittitur  of  the 
amount  of  the  attorney's  fee,  $750,  as  of  date 
of  the  date  of  the  Judgment,  March  16,  1917, 
the  Judgfhent  will  be  affirmed.  Otherwise 
It  will  be  reversed  and  remanded  for  further 
proceedings  consistent  with  this  oplnioa.  It 
is  so  ordered. 

All  concur. 


DUNBAR  at  al.  V.  SIMS  et  al.     (No.  20SI7.) 

(Supreme  Court  of  Missonri,  Division  No.  £ 

June  4,  1920.    Rehearing  Denied 

June  25,  1820.) 

Wills  <S=»634(4)— Will  devlsiag  life  estate  tt 
widow  with  power  of  disposltioi  hold  to  vest 
remainders  In  children. 
A  devise  to  testator's  widow  for  life,  with 
full  power  to  sell  and  convey  during  her  life, 
"and  at  her  death,  I  will  and  devise  that  all  niv 
real  estate  sbali  go  and  vest  absolutely  in  fee, 
in  my  seven  children,"  naming  them,  held  to 
vest  in  the  children,  npon  testator's  death,  an 
equitable  estate  in  remainder,  subject  to  the 
widow's  life  estate  and  power  of  dispositioB, 
the  quoted  clause,  in  its  reference  to  the  wid- 
ow's death,  relating  only  to  the  time  when  the 
children  should  have  possessioB,  not  to  the  time 
of  vesting  of  their  estate;  and  deeds  from  cer- 
tain of  the  children  to  certain  other  children, 
conveying  all  of  the  respective  grantors'  right, 
title,  and  interest  in  the  land  devised,  conveyed 
to  the  grantees  all  the  respective  interests  own- 
ed by  the  grantors  in  such  land,  although  gnck 
deeds  were  executed  and  delivered  before  the 
widow's  death. 

Appeal  from  Circuit  Court  Balls  County; 
W.  T.  Raglandj  Judge. 

Action  by  Fannie  Dunbar  and  others 
against  Charles  T.  Sims  and  others.  From 
Judgment  for  defendants,  plaintifCs  appeal. 
Affirmed. 

This  action  was  brought  In  the  drcnit 
court  of  Ralls  county,  Mo.,  for  the  p&rtltioa 
of  the  real  estate  described  in  petition,  and 
for  an  accounting  of  the  rents,  profits,  and 
money  alleged  to  have  beoi  received  by 
defendants. 

Silas  B.  Sims  died  In  Ralls  county.  Mo.,  bi 
1907,  the  owner  of  above-mentioned  r«al 
estate,  leaving  a  will.  He  left  surviving  him 
his  widow,  Mary  B.  Sims,  and  his  children, 
Charles  T.  Sims,  Enoch  Sims,  Luther  Sim?^ 
George  Edward  Sims,  Lee  Roy  Sims,  An* 
Sims,  and  Fannie  Dunbar.    Fannie  Duntar, 
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Lee  Roy  Sims,  and  George  Edward  Sims  are 
plaintiffs  herein,  and  Charles  T.  Sims,  Enoch 
Sims,  Luther  Slnffi,  and  Arch  Sims  are  de- 
fendants. 

On  March  25,  1909,  plaintUI  George  E. 
Sims  and  wife  executed  and  dellTered  to 
defendant  Archie  Sims  their  warranty  deed 
for  the  expressed  consideration  of  |800,  con- 
veying all  their  right,  title,  and  interest  in 
and  to  the  real  estate  described  in  petition. 

On  February  10,  1909,  plaintiff  Lee  Roy 
Sims  and  wife  executed  and  delivered  to  de- 
fendant Charles  T.  Sims  their  quitclaim  deed 
for  the  expressed  consideration  of  $625 
conveying  all  their  right,  title,  and  interest  In 
said  land. 

On  October  18,  1909,  plaintiff  Fannie  Dun- 
bar executed  and  delivered  her  warranty 
deed  to  defendant  Archie  Sims  for  the  ex- 
pressed consideration  of  $1,600,  conveying  to 
blm  all  of  her  right,  title,  and  Interest  in  said 
land. 

Afterwards,  on  July  2,  1910,  said  Mary  E. 
Sims,  under  the  power  vested  in  her  by  the 
will  of  her  husband,  sold,  by  deed  duly 
executed,  a  right  of  way  50  feet  wide  across 
said  land  for  $3,500  to  the  Atlas  Portland 
Cement  Company,  a  corporation. 

It  appears  from  the  evidence  that  neither 
of  the  plaintiffs  herein  received  any  part  of 
said  $3,500. 

The  widow,  Mary  E.  Sims,  died  April  24, 
1917. 

The  will  of  Silas  E.  Sims,  was  executed  on 

the  day  of  February,  1907.     It  was 

offered  in  evidence,  and  contains  five  separate 
paragraphs.  No.  1  provides  for  the  payment 
of  his  debts,  etc.  Paragraph  2  gave  to  the 
widow  absolutely  all  of  his  personal  prop- 
erty, subject  to  the  payment  of  his  debts. 
Paragraph  4  named  his  wife,  Mary  E.  Sims, 
as  executrix,  with  the  direction  and  request 
that  she  be  not  required  to  give  bond.  The 
third  and  fifth  paragraphs  read  as  follows: 

"Item  Third.  I  will  and  devise  all  of  my  real 
estate  to  my  wife,  Mary  E.  Sims,  for  and  during 
her  natural  life,  and  at  her  death,  I  will  and 
devise  that  all  my  real  estate  shall  go  and 
vest  absolutely,  in  fee,  in  my  seven  children, 
namely,  Charles  T.  Sims,  Enoch  Sims,  George 
Edward  Sims,  Luther  Sims,  Lee  Roy  Sims, 
Arch  Sims,  and  Fannie  Dunbar,  equally  share 
and  shore  alik^." 

"Item  Fifth.  I  will  and  direct  that  my  said 
executrix,  Mary  E.  Sims,  shall  have  power,  and 
I  hereby  give  her  power  and  anthority  to  sell 
and  convey  any  or  all  of  my  real  estate  as  she 
may  see  fit  and  proper,  and  make  good  and  per- 
fect title  to  the  same  in  fee  simple  to  the  pur- 
chaser and  to  make  distribution  of  the  proceeds 
of  snch  sale  among  my  said  children  and  her- 
self," etc. 

The  deeds  beretofbre  mentioned  from 
plaintiffs  to  Archie  Sims  and  Charles  T.  Sims 
were  duly  recorded  in  Ralls  county,  Mo. 

On  March  5, 191S,  the  trial  court  found  the 
issues  in  favor  of  defendants,  and  entered  its 
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decree  accordingly.  Plaintiffs  In  due  time 
filed  motions  for  a  new  trial  and  in  arrest  of 
judgment.  Both  motions  were  overruled,  and 
the  cause  duly  appealed  by  them  to  this 
court. 

Mahan,  Smith  &  Mahan  and  M.  L.  Farres, 
all  of  Hannibal,  for  appellants. 

J.  O.  Allison  and  T.  E.  Allison,  both  of 
New  London,  for  respondents. 

BAILBT,  C.  (after  stating  the  facts  as 
above).  1.  There  is  practically  no  dispute 
over  the  facts  in  this  case,  as  heretofore  set 
out.  It  is  contended  by  appellants  that  the 
children  of  testator  acquired  no  vested  inter* 
est  as  remaindermen  in  the  real  estate  afore- 
said prior  to  the  death  of  t(ie  widow,  Mary 
B.  Sims,  on  April  24,  1917,  and  that,  by 
reason  thereof,  the  plaintiffs  had  no  interest 
in  their  father's  estate,  which  was  the  subject 
of  conveyance,  at  the  time  they  executed 
their  respective  deeds  to  Archie  and  Charles 
T.  Sims.  This  conteation  does  not  appeal  to 
us  as  being  sound.  On  the  contrary,  we  are 
decidedly  of  the  opinion  that  npcm  the  death 
of  testator  In  1907  his  widow,  Mary  E.  Sims, 
by  virtue  of  paragraphs  3  and  6  of  the  will 
aforesaid,  became  vested  with  a  life  estate 
In  the  real  estate  in  controversy,  with  full 
power  of  disposition  during  her  life,  and  that 
lipon  the  death  of  testator  in  1907  his  seven 
children  heretofore  named  became  vested 
with  an  equitable  estate  and  remainder 
subject  to  the  life  estate  and  power  of  dis- 
position given  to  the  widow  aforesaid. 
Huntington  Real  Estate  Co.  v.  Megaree,  217 
S.  W.  301  and  following;  Trigg  v.  Trigg,  192 
S.  W.  loc.  cit.  1014,  and  cases  dted ;  Schnei- 
der V.  Kloepple,  270  Mo.  389,  390,  193  S.  W. 
834;  Priest  v.  McFarland,  262  Mo.  229,  171 
S.  W.  62 ;  Tallent  v.  Fltzpatrick  &  Kaiser,  253 
Mo.  loc.  cit.  13,  15,  161  S.  W.  689;  Burnet  v.. 
Burnet,  244  Mo.  491,  505-507,  148  S.  W.  872; 
Gibson  V.  Gibson,  239  Mo.  490,  144  S.  W.  770; 
Edgar  v.  Emerson,  235  Mo.  553,  560-562,  139 
S.  W.  122;  Grace  v.  Perry,  197  Mo.  loc.  cit 
662,  95  S.  W.  878,  7  Ann.  Cas.  948. 

In  the  absence  of  any  provision  in  the  will 
calling  for  a  different  construction,  the  fore- 
going authorities  are  conclusive  against  ap- 
pellants as  to  the  merits  of  this  controversy. 

2.  It  is  insisted,  however,  by  appellants, 
that  the  will  as  clearly  expressed  on  its  face 
shows  a-  definite  intention  by  the  testator 
that  the  title  was  not  to  be  vested  in  the 
children  until  the  death  of  the  executrix,  for 
he  says: 

"And  at  her  death  I  will  and  devise  that  all 
my  real  estate  shall  go  and  vest  absolutely  in 
fee,  in  my  seven  children,  •  •  •  equally 
share  and  share  alike." 

Such  expressions  as  are  found  In  the  above 
quotation  have  frequently  come  before  the 
courts  for  consideration,  and  have  uniformly 
been  construed,  when  considered  in  the  light 
of  foregoing  facts,  to  relate  to  the  times  when 
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the  devisees  shall  have  iwssession,  and  have 
uotbing  to  do  with  the  vesting  ot  the  estate. 
Jones  V.  Waters,  17  Mo.  587;  Collier's  Will, 
40  Mo.  288;  Chew  v.  Keller,  100  Mo.  loc.  clt 
368,  13  S.  W.  395 ;  Byrne  v.  France,  131  Mo. 
639,  646,  647,  33  S.  W.  178;  Tindall  v.  Tindall, 
167  Mo.  218,  226,  66  S.  W.  1092;  Heady  v. 
Hollman,  251  Mo.  082,  638,  158  S.  W.  19;  Hen- 
derson v.  Calhoun,  183  S.  W.  684;  Hunting- 
ton Real  Estate  Co.  v.  Megaree,  217  S.  W.  loc 
clt.  304;  2  UnderhlU  on  the  Law  of  Wills, 
I  861 ;  2  Jarman  on  Wills  (6th  Ed.)  p.  1357; 
Anderson  v.  Menefee  (Tex.  Civ.  App.)  174 
S.  W.  loc.'  (At.  908;  Rhode  Island  Hospital 
Trust  Co.  v.  Noyes,  26  R.  I.  loc.  clt  834,  58 
Atl.  999. 

A  single  quotation  Is  sufficient  to  indicate 
the  trend  of  Jud^ial  opinion  in  respect  to  this 
matter.  In  Chew  v.  Keller,  100  Mo.  loc.  clt 
368, 13  S.  W.  396,  Judge  Black  said: 

"The  law  favors  vested  estates,  and,  where 
there  is  a  doubt  as  to  whether  the  remainder  is 
vested  or  contingent,  the  courts  will  construe 
it  as  a  vested  estate.  *  •  •  The  expressions 
that  they.  Levin  Baker  and  others,  are  not  to 
take  possession  of  the  property  devised  'until 
the  death  of  Jemina  Lindell,'  and  that  'upon 
her  death'  the  devisees  shall  take  the  parts  as 
tenants  in  common,  all  relate  to  the  times  when 
the  devisees  shall  have  posseasion,  and  have 
nothing  to  do  with  the  vesting  of  the  estate." 

Aside  from  the  other  authorities  cited,  the 
conclusion  reached  by  this  court  in  the  recent 
case  of  Huntington  Real  Estate  Co.  v.  Mega- 
ree, 217  S.  W.  loc.  clt  304,  305,  settles  the 
above  controversy  adversely  to  appellants. 
Testator,  having  given  to  his  wife  a  life 
estate  in  said  land,  which  carried  with  it  the 
right  of  possession  during  her  life,  and  hav- 
ing also  given  her  the  right  to  sell  and  convey 
said  property,  if  she  saw  fit  to  do  so,  why 
should  the  title- not  vest,  upon  the  death  of 
testator,  in  his  children,  subject  to  the 
widow's  life  estate  and  right  of  disposition 
under  the  terms  of  the  will?  As  the  remain- 
dermen could  not  interfere  with  the  widow's 
rights  thereunder,  we  discover  nothing  upon 
the  face  of  said  Instrument  which  discloses 
any  reason  for  testator  withholding  the  title 
of  the  remaindermen  under  the  circum- 
stances aforesaid  until  the  death  of  testatrix, 
rather  than  have  the. same  become  effective 
at  his  own  death. 

.  In  our  opinion,  the  foregoing  contention  of 
appellants,  is  supported  by  neither  reason 
nor  authority. 

3.  Having  heretofore  reached  the  conclu- 
sion that  upon  the  death  of  testator  in  1907 
George  E.  Sims,  Loe  Roy  Sims,  and  Fannie 
Dunbar  each  became  vested  with  the  equita- 
ble title,  as  remaindermen,  to  the  undivided 
one-seventh  of  the  real  estate  owned  by  tes- 
tator at  that  time,  subject  to  the  life  estate 
and  power  of  disposition  given  the  widow,  it 
necessarily    follows    that    the    deeds    from 


appellants  to  their  brothers  heretofore  noen- 
tioned  conveyed  to  the  grantees  tho^in 
named  all  the  respective  Interests  which  said 
grantors  owned  in  the  real  estate  aforesaid, 
and  that  by  reason  of  the  foregoing  they  have 
no  valid  claim  or  title  to^the  property  in  con- 
troversy. Oldaker  y.  Spiking,  210  S.  W. 
62,  68. 

The  Judgment  of  the  trial  court  in  favor  of 
reepofldents  la  accordingly  affirmed. 

WHITE  and  MOZL^T,  CC,  concur. 

PER  CURIAM.  The  foregoing  opinhm  of 
RAILET,  C,  is  hereby  adopted  as  the  opinion 
of  the  court 

All  concur. 


COLLINS  V.   WHITMAN  at  al.    (SIDDENS, 
Intervener).     (Ne.  21397.) 

(Supreme  <3ourt  of  Missouri,  DivisiAn  No.  2. 

June  4,  1920.     Rehearing  Denied 

June  25,  1920.) 

i.  Wllla  <S=>629— Law  favors  vesting  of  e«- 
tates  at  testator's  death. 
The  law  favors  the  vesting  of  estates,  in 
the  absence  of  an  expressed  intent  to  the  coo- 
trary,  at  the  earliest  possible  time,  and  imme- 
diately upon  the  testator's  death. 

2.  Wilts  «s>866-Will  without  residuary  dans* 
held  to  vest  remainder  in  son  ok  testator's 
death,  subject  to  be  divested  by  birth  of  cbil- 
dren: 
Where  father's  will  left  his  estate  to  his 
wife  and  son  for  life,  and  on  the  death  of  botb 
to  any  child  or  children  of  the  son  except  aay 
child  or  children  of  the  son  by  H.,  the  son's  irife 
at  the  time  of  the  making  of  the  w^ill,  and  the 
son,  who,  after  divorce  from  H.,  married  agaio 
and  died  after  his  father  without  children  by  his 
second  wife,  left  by  will  hia  estate  to  his  sec- 
ond wife,  she  took  the  property  in  which  the 
son  had  a  life  estate  under  his  father's  will. 
for,  as  the  father's  will  contained  no  residuary 
clause,  the  son,  who  was  the  father's  only  heir 
at  law  under  the  statute  of  descents,  became 
vested  at  hia  father's  death  with  the  estate  in 
remainder  in  the  property,  subject  to  be  divest- 
ed by  the  birth  of  children  as  provided  in  the 
will,  which  vested  remainder  passed  by  the  son'a 
will  to  his  second  wife. 

t 

Appeal  from  CHrcult  Court,  Gentry  Coun- 
ty;  John  M.  Dawson,  Judge. 

Suit  by  Hattle  OUins  against  WaltPr 
Whitman  and  others.  In  wM<ai  Alvertla  Sid- 
dens  Intervened.  From  Judgment  for  plain- 
tiff, the  Intervener  appeals.  Reversed  and 
remanded,  with  directions. 

This  suit  was  instituted  In  the  circuit 
court  of  Gentry  county.  Mo.,  on  July  7,  191". 
It  Is  an  action  in  ejectment  to  recover  pos- 
session of  the  undivided  one-balf  of  certain 


£=>For  other  cases  see  same  topic  and  KBY-NUMBER  Is  all  Key-Numbered  Disesta  and  lodixea 
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lands  located  In  said  county  and  described 
In  petlticHi.  The  date  of  ouster  Is  named  as 
December  8,  1918.  The  montbly  value  of  tbe 
rents  and  profits  of  said  premises  Is  $60,  etc. 

Defendants  Walter  Wbltman  and  Fred 
Whitman  answered,  and  admitted  therein 
tbat  they  are  in  possession  of  said  land. 
They  deny  every  other  allegation  In  plain- 
tirs  petition. 

Appelant,  Alverda  Siddena,  filed  in  said 
cause,  an  application  to  become  a  party  de> 
fendant,  alleging  therein  that  she  was  the 
owner  of  said  real  estate,  and  tluit  defend- 
ants  had  no  interest  therein  except  as  ten- 
ants, etc.  Said  application  was  sustained, 
and  Alverda  Siddens  filed  herein  her  answer 
and  cross-bill,  denying  each  and  every  allega- 
tion of  xietltlon.  For  further  answer  and 
cross-bill,  she  alleged  therein  that  she  is  the 
owner  in  fee  of  the  real  estate  described  in 
petition;,  that  the  plaintiff  herein  claims 
some  title,  estate,  and  interest  In  said  real 
estate,  the  nature  and  character  of  which  is 
unicnown  to  this  defendant,  but-  the  latter  al- 
leges that  said  claim  of  plaintiff  is  adverse 
and  prejudicial  to  this  defendant  Thereup- 
on the  court  is  asiced  to  try,  ascertain,  and 
determine,  the  estate,  title,  and  interest  of 
the  parties  plaintiff  and  defendant  herein 
severally  in  and  to  said  real  estate,  and  to 
grant  this  defendant  general  relief,  etc. 

Other  parties,  upon  their  own  application, 
were  permitted  to  be  Joined  as  defendants 
herein.  Tliey  filed  an  answer  similar  to  that 
of  defendant  Alverda  Siddens. 

On  December  19,  1917,  said  cause  was 
reached  for  trial,  a  jury  was  waived,  and  the 
cause  submitted  to  the  court  upon  an  agreed 
statement  of  facts.  It  appears  from  the  lat- 
ter that  James  M.  Siddens,  of  the  county 
aforesaid,  is  the  common  source  of  tlUe,  and 
died  on  June  6,  1911,  the  owner  of  the  land 
In  controversy,  with  other  land.  He  left,  as 
his  only  heir,  a  son,  James  Harvey  Siddens. 
The  will  of  James  M.  Siddens  was  probated 
in  Gentry  county,  Mo.,  on  June  16,  1911,  and 
reads  as  follows: 

"I,  James  Siddens  of  Oentry  County,  Mis- 
souri, do  make  and  publish  this  my  last  will  and 
testament. 

"1st  I  give,  bequeath  and  devise  to  my  be- 
loved wife,  Mary  E.  Siddens,  and  my  son,  James 
Harvey  Siddens,  all  property,  real,  personal 
and  mixed  of  which  I  may  die  seized  or  pos- 
sessed, to  have  and  to  hold  for  and  during  their 
natural  life,  or  bo  long  as  they  or  either  of 
them  may  live,  and  St.  the  death  of  either  one 
of  the  said  parties  the  whole  of  said  estate  shall 
pass  to  and  vest  in  the  survivor,  whichever 
that  may  be,  who  shall  have,  bold  and  enjoy 
the  same,  for  and  during  his  or  her  natural  life, 
and  upon  the  death,  of  both  my  said  wife  and 
my  said  son,  it  is  my  will  that  said  property 
shall  pass  to  and  vest  absolutely  in  such  child 
or  children  and  heirs  of  my  said  son,  James 
Harvey  Siddens,  as  shall  be  born  to  him  by  any 
woman,  save  and  except  any  child  or  children 
bom  of  his  present  wife,  Hattie  Siddens.    It  is 
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my  will  that  neither  the  said  Hattie  Siddens 
or  any  child  or  children  of  which  she  may  be 
or  become  the  mother  shall  have  or  receive  any 
interests  whatever,  of,  in  or  to  my  said  estate, 
or  any  part  or  paroai  thereof. 

"I  hereby  appoint  my  wife  Mary  K.  Siddena 
and  my  son  James  Harvey  Siddens,  my  exec- 
utors, )irithout  bond,  of  tliis  my  last  will  and 
testament. 

"In  witness  whereof,  I  have  hereunto  set  my 
hand  this  July  9,  1898.        James  M.  Siddens." 

Thereafter  Mary  E.  Siddens,  wife  of  above 
testator,  filed  her  renunciation  of  the  provi- 
sions of  said  will  In  her  favor,  and  elected  to 
take  a  child's  part. 

James  Harvey  Siddens  was  married  to  de- 
fendant Alverda  Siddens  on  October  17,  1900, 
and  no  children  were  bom  to  James  Harvey 
Siddens  except  Opal  Siddens  Morrow,  here- 
after mentioned.  James  Harvey  Siddens  died 
testate  In  Gentry  county.  Mo.,  on  March  17, 
1916,  and  thereafter  his  will  was  admitted  to 
probate,  March  23,  1916,  in  which  he  devised 
and  bequeathed  ?5  to  his  daughter.  Opal  Sid- 
dens (now  Opal  Siddens  Morrow),  and  gave 
all  the  remainder  of  his  property,  real,  per- 
sonal and  mixed,  to  his  wife,  the  appellant, 
Alverda  Siddens.  James  Harvey  Siddens  was 
previously  married  to  Hattie  Bare  (now  Hat- 
tie Oolllns,  the  plaintiff  herein),  on  June  21, 
1898,  but  they  never  lived  together  as  bus-  . 
band  and  wife.  Opal  Siddens  Morrow  ie  the 
only  child  of  James  Harvey  Siddens  and 
Hattie  Siddens  (now  Hattie  Collins),  and  was 
bom  after  their  marriage.  On  September 
17,  1900,  James  Harvey  Siddens  and  Hattie 
Siddens  were  divorced. 

On  November  14,  1916,  Opal  Siddens  Mor- 
row conveyed  to  the  plaintiff,  Hattie  Collins, 
the  land  in  controversy,  with  other  land 
heretofore  mentioned. 

The  other  defeudants  named  In  this  rec- 
ord, save  and  except  Alverda  Siddens,  con- 
stitute all  of  the  collateral  heirs  of  James  M. 
Siddens,  they  lieing  his  brother,  nephews, 
nieces,  etc. 

On  June  21,  1898,  and  prior  to  the  divorce 
of  James  Harvey  Siddens,  his  father,  James 
M.  Siddens,  and  his  mother,  Mary  E.  Sid- 
dens, made  a  setUement  upon  said  Hattie 
Siddens,  who  was  then  his  wife,  by  convey- 
ing to  her  certain  real  estate,  and  she  execut- 
ed a  written  Instrument  releasing  the  said 
James  Harvey  Siddens  and  his  estate,  and 
agreed  therein  to  support  and  maintain  the 
child  to  be  bom. 

The  defendant  Alverda  Siddens  asked,  and 
the  court  refused,  four  Instructions,  number- 
ed 1  to  4,  inclusive,  which  will  be  considered 
later. 

On  September  17, 1918,  the  court  found  the 
issues  in  favor  of  plaintiff,  and  rendered  Its 
Judgment  accordingly.  The  defendant  Alver- 
da Siddens  on  the  date  last  aforesaid  filed 
herein  her  motions  for  a  new  trial  and  in  ar- 
rest of  Judgment  Both  motions  were  on 
above  date  overruled,  and  the  cause  duly  ap- 
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?HaIeiI  Yr  Its'  :d  -ilia  'vtcz.    3C]ae  of  tbe  otb- 
sr  <fi*ft**iifiiiiii*  sppralct* 

D.  C>.  a>!ev^  ■]£  XJmnr-  ami  J.  W.  F«i7. 
of  g;«m»«»  <nt7.  San.  fiir  -rf*-^'*'*^ 

Cliariis  EL  '^ibiMiiT.  irtSfc"h«nr  asd  I^dan  . 
J.  EKthu  of  St.  Jdm^b.  iar  g  lu hM  i 

I 

R^TTiTT  C.  a^^T  Staling  tlte  fiKts  as 
aiMTe>.  I.  In  ymsstas  3{iua  ::2ie  nuirlts  of  QtJs 
ctmczw^TST.  w«  3II1SC  auc  luse  a^t  of  a«c~ 
tiim.  5a3.  K.  Sk  -J*"**,  wimai  ::«aiis  as  CjUows: 

"Al  conra  ami  ira^Trs  ■suciuej  in  tha  ezc- 
cucim  •}£  JLsc  'vuls  -*duil  b&'v?  iae  r^sard  to  th^ 
<fir««:tii<iis  if  riu  wrlL  ami  tha  xms  uiceot  aiai 
meamnjf  tif  :3«  ~mnnir  in  ail  aiartsrs  biwuskc 

It  la  petftictly  anai^ifsC  £mr  icbQiic  dte 
will  of  Jaass  3C.  Siii>£ai&.  tervcjAicv  set  out. 
Oiat  he  iBOBuiMi  ij  saod.  instranaenc  ts  ifis- 
ptM*  of  an  kJs  pn:c«fttT.  rvai.  p«is«ial.  ami 
■xxed.  as  t&fcv  as  n»  rv^'riiuT  t^^rae  :2us«- 
in.  It  te  ei(TBiIlT  as  ^:i•flLr  frvm  sa.:<!  inscra- 
IB0BC  rba:  be  <ii>i  aoc  is.7Bui  zii^  ^ia-.nr.JT  or 
■nj-  ct-L:<i  of  Jbers.  sfcocJi  cii*  aaj  part  «t- 
his  esta».  wii'A  S*  was  ar-^iii-ci*  w  cis- 
pose  of  by  ki:f  wilL  I:  is  bo  ««b  certain 
thaL  if  tlK  «iKTc«  of  tbe  lo-svr  eoart  in  tt- 
Tor  of  plaintiff  b  peraiiried  ro  stan-i.  ::  rs»- 
«»  the  estate  fa  twitroTersy  ;o  the  Tiery  i»- 
diTiitaals  whom  Jam^s  M.  Sl0'!«iis.  bj  due 
abOTe  iBstrtuceot.  tJeciareil  should  iwc  cake 
It.  He  had  already  niiiit?  a  setilemrail  npoo 
plaintiff  fi>r  the  beoedt  of  her>=*»lf  and  daazb- 
ter.  Opal  Slddeos  Horrow,  and  hence  proYid- 
ed  in  said  will: 

"That  said  property  shall  pas*  to  and  rest  ab- 
solutely in  such  child  or  children  and  heira  of 
my  said  son,  James  Harrey  Siddeos.  aa  aiiall  be 
bom  to  him  by  any  woman,  aare  and  except  any 
child  or  children  bom  of  his  present  wife.  Hat- 
tie  Siddens.  It  is  my  will  that  neither  the  said 
Hattie  Siddens  or  any  ehiid  or  children  of  which 
she  may  be  or  become  the  mother  shall  have 
or  receive  any  interests  whatever,  of,  in  or  to 
niy  said  estate,  or  any  part  or  pared  thereof." 

On  the  other  band,  testator  attempted  to 
bestow  npon  bis  aon,  James  Harrey  Siddens, 
and  his  child  or  cfaUdren,  if  any  were  bom 
capable  of  recdving  it,  tlie  entire  estate 
sought  to  be  conveyed.  The  mere  fact  that 
James  Harvey  Siddens  was  given  a  life  es- 
tate by  the  will  under  tbe  drcamstnnces 
aforesaid  is  no  Indlcatioa  that  testator  was 
averse  to  said  son  taking  the  estate  in  re- 
mainder at  testator's  death,  subject  to  be  di- 
vested should  a  child  or  children  of  tbe  son 
be  bom  capable  of  receiving  the  property  on- 
der  tbe  will, 

Keeping  In  mind  these  general  obsora- 
tions,  wblcb  should  be  considered  in  deter- 
mining the  merits  of  this  controversy,  we 
pass  to  other  questions  involved. 

[1]  2.  It  is  well  settled,  upon  both  princi- 
ple and  autborlty,  that  the  law  favors  the 
'•— ** •*  estates,  In  the  absence  of  an  ex- 


pressed intent  to  the  contrary,  at  the  earliest 
possible  time,  and  immediately  npon  tbe  tes- 
tator's death.  Jones  t.  Waters  et  al.,  17  Ho. 
loc  dt  S89,  590;  CoUler's  Will,  40  Mou  loc 
dt  321;  Caiew  t.  Keller,  100  Mo.  loe.  dt. 
368,  13  S.  W.  39S;  Byrne  v.  France,  131 
M«i  loc.  dt.  846,  647,  33  S.  W.  178;  TindaU 
T.  Tlndall,  167  Mo.  218,  66  S.  W.  1092; 
O'Day  T.  Meadows,  194  Mo.  588,  92  S.  W.  637, 
112  4m.  St.  Rep.  542;  Heady  ▼.  HoUman,  251 
M&  loc  dt  63a  158  S.  W.  19;  Deacon  t. 
TnMt  Co.,  271  Mo.  loa  dt.  687,  688.  197  S. 
W.  281;  Henderson  t.  Caltaoim,  183  S.  W. 
Iocl  dt  586;  Huntington  Real  Estate  Co.  t. 
Xtgaree.  217  S.  W.  loc.  dt  303,  904 :  Donbar 
et  aL  r.  Suns  et  ^  222  S.  W.  838,  not  yo: 
[oadailyl  reported;  23  Ruling  Case  Law.  { 
«Z,  VP^  SS5,  526:  2  UnderhlU  on  Wills,  |  861. 
In  OBiUef^  Wili.  40  Ma  loc.  dt.  321.  Jadge 
said: 


"^  wHIs  are  generally  dissimilar,  and  one 
can  hanBy  t>e  tbond  precisely  like  another,  eases 
arv  lai^y  to  be  met  with  which  are  directly 
appaace.  so  aa  to  be  controlling  authority  in 
any  new  case  wkkl  nay  ariae.  But  tkerv  are 
<.ai  mim  ruin  of  lav  wMek  hac«  groton  up  ami 
ievoma  ^rmlg  /Lte4  im  the  iitterpretation.  «/  with, 
Koieh  mo  tamrt  is  mt  Uherty  to  Atre^ord,  wilm 
SM  Umguaga  9f  tka  tettator,  m  mmJiins  tie  ie- 
^^i•r.  fiamU^  r—{uirta  it;  and  <m«  of  thcte  niin 
u  ''ittt  €0  atatet  ckaO  be  eoiMideref  vetted 
r-cth^r  Oa  .iiaHif— >.  The  law  i*  eaid  to  /•- 
rat-  dr  •mtmt  ef  mtmtet,  the  effect  of  tekiA 
f  itt.mCr  memur  te  te  tftot  ^operty  nAick  it  fie 
«aj  wrr  <r  mtg  Stfmeitiom,  wkether  tettmmenitrt 
or  fsimmiee.  wiU  hHomg  to  the  object  of  tie 
1/ift  mmim\{i*tt\lt  am  tie  itutntmett  t^kimg  ef- 
fect, fm-  aa  aoom  afterwardt  at  tuck  object 
comet  mat  ansfsnce,  or  ike  termt  thereof  idB 
permits    ■  Traffic  ooisj 

In  tbe  yassa  ease  <rf  Chew  y.  Kellar,  100 
Mo.  loiL  dc  38&  13  S.  W.  S96,  Judge  Blac^ 
q)eakiEe  tat  dke  coart,  said: 

""Tfae  law  finals  vested  estates,  and,  wheic 
there  is  a  fcufct  as  to  whether  the  remainder 
is  Tested  flr  coatincest.  the  conrta  will  eon- 
stme  it  aa  a  Tested  estate.  •  •  •  'fte  eipres- 
siona  tiiat  tkiy.  Lcrin  Baker  and  others,  are  not 
to  take  poosessiaa  of  Ae  property  devised  'nn- 
til  tbe  deaA  of  Jcnima  Lindell,'  and  that  'op- 
on  her  death'  the  derisees  shall  take  the  parts 
aa  tenants  in  conuaan,  all  relate  to  the  tt»e> 
when  the  densees  diaU  have  possession,  aad 
haTe  notliins  to  da  with  the  vesting  of  the  es- 
tate."   atalicB  ooraO 

Tbe  otbo-  cases  dted  under  this  proposi- 
tion are  in  fall  accord  with  tbe  views  above 
exjiressed. 

(a)  It  Is  admitted  that  testator's  wU^ 
Mary  E.  Siddens,  iqx»  the  death  of  her  hus- 
band, renounced  the  iworislons  of  his  wilt 
giving  her  a  life  estate  in  said  land,  elected 
to  and  did  take  a  dilld's  part,  and  hence  be- 
came the  owner  of  the  undivided  one-half  of 
tbe  real  estate  in  controversy.  It  is  like- 
wise admitted  that  testator,  James  M.  Sid- 
dens, died  In  Gentry  county.  Mo.,  on  Jane  6^ 
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1911,  leaving  as  his  only  heirs  said  James 
Harvey  Siddens  and  Mary  JH.  Siddens,  the 
widow  of  testator.  Said  will  was  dnly  pro- 
bated Jose  15,  1911.  Said  Mary  E.  Siddens 
and  James  Hairey  Siddens  were  appointed 
executors  without  bond. 

James  Harvey  Siddens  was  married  to  de- 
fendant Alverda  Siddens  on  October  17,  1900. 
No  children  were  over  bom  to  said  James 
Harvey  Siddens  except  Opal  Siddens  Mor- 
row, the  daughter  of  plaintiff  herein.  James 
Harvey  Siddens  died  in  Gentry  county,  Mo., 
on  March  17,  1916,  and  left  a  will  which  was 
duly  probated,  March  23,  1916.  He  gave  his 
daughter,  Opal  Siddens  Morrow,  $5  by  said 
Instrument,  and  conveyed  all  the  remainder 
of  his  estate  to  ids  wife,  Alverda  Siddens,  the 
appellant  In  this  cause. 

Said  Opal  Siddens  Morrow  conveyed  the 
real  estate  in  controversy  to  plaintiff  by 
quitclaim  deed  on  November  14, 1916. 

Keeping  in  mind  the  foregoing  facts  and 
principles  of  law,  we  will  proceed  to  a  con- 
sideration of  the  merits  Involved  herein. 

3.  According  to  our  conception  of  the  law 
which  should  govern  this  case,  it  is  not  nec- 
essary for  us  to  enter  into  any  extended  con- 
sideration of  the  common  law  relating  to  es- 
tates tail  nor  the  statutes  referred  to  by 
counsel  in  their  respective  briefs;  for  it  is 
conceded  in  the  foregoing  record  that  James 
Harvey  Siddens  simply  acquired  a  life  estate 
in  the  real  estate  af<wesald  by  the  terms  of 
his  father's  will. 

[2]  We  understand  respondent  to  contend 
that  James  Harvey  Siddens,  upon  the  death 
of  his  father,  was  simply  a  life  tenant  under 
the  will  of  the  latter ;  that  he  never  acquir- 
ed any  other  or  different  interest  in  the 
property  here  Involved ;  that  upon  the  death 
of  said  James  Harvey  Siddens,  his  daughter. 
Opal  Siddens  Morrow,  became  the  owner  of 
the  undivided  cme-half  of  said  real  estate,  as 
heir  of  her  grandfather,  as  intestate  prop- 
erty, under  the  statute,  without  any  refer- 
ence to  the  wills  of  her  father  and  testator, 
and  that  she  conveyed  the  interest  thus  in- 
herited to  this  plaintiff.  On  the  other  hand, 
we  understand  appellant  contends  that 
James  Harvey  Siddens  was  given  a  life  es- 
tate In  said  property  by  his  father's  will, 
which  contains  no  residuary  clause;  that 
upon  the  death  of  testator  James  M.  Sid- 
dens, the  life  tenant  aforesaid,  who  was  his 
only  heir  at  law,  under  the  statute  of  de- 
scents, became  vested  with  the  estate  in  re- 
mainder In  said  land,  as  intestate  property, 
subject  to  be  divested  of  same  if  a  child  or 
children  were  bom  thereafter,  as  provided  in 
testator's  will,  and  that  said  estate  in  re- 
mainder was  never  divested  by  the  birth  of 
any  child  or  children  by  any  other  woman 
than  this  plaintiff,  as  provided  in  said  will ; 
that  by  reason  of  the  facts  aforesaid  appel- 
lant became  the  owner  of  the  imdivlded  half 
Interest  in  said  real  estate  by  virtue  of  the 


will  of  her  husband,  James  Harvey  Siddens. 

The  fee-simple  title  to  the  real  estate  in 
question  remained  in  testator  np  to  the 
time  of  his  death.  Upon  the  happening  of 
the  last  event,  the  son  became  vested  with  a 
life  estate  in  said  property.  What  became  of 
the  estate  Ui  remainder  held  by  testator  at 
the  time  of  his  death?  It  was  known  as  a 
matter  of  law  at  that  time  that.  If  the  re- 
mainder should  become  inoperative  for  want 
of  a  taker,  it  would  still  remain  in  existence, 
but  become  intestate  property,  and  as  such 
would  pass  to  James  Harvey  Siddens,  as  the 
only  heir  at  law  of  testator.  The  son  did  not 
take  the  remainder  by  virtue  of  the  will,  but 
took  the  place  of  his  father,  as  heir  of  the 
latter,  under  the  statute  of  descents^  and 
continued  to  hold  said  remainder  as  intes- 
tate property  subject  to  be  divested  on  the 
birth  of  a  child  or  children  by  some  other 
woman  than  plaintiff.  This  view  of  the  sit- 
uation is  clearly  warranted  by  the  authori- 
ties dted  under  proposition  2,  supra,  as  It 
vested  in  James  Harvey  Siddens,  the  life 
tenant,  as  heir  of  his'  father,  the  remainder 
in  said  property  immediately  upon  the  death 
of  testator,  subject  to  be  divested  as  afore- 
said. We  are  of  the  opinion  th&t  the  conclu- 
sions above  announced  are  correct  in  princi- 
ple, and  are  sustained  by  the  decided  weight 
of  authority,  some  of  which  are  as  follows: 
Glllllan  v.  GilUlan,  212  S.  W.  loc.  clt.  351, 
352;  Peugnet  v.  Berthidd,  183  Mo.  loc.  dt. 
64,  6S,  81  S.  W.  874 ;  Fearne  on  Remainders, 
pp.  350,  354,  361,  363 ;  2  Underbill  on  WiUs, 
etc.,  §  874,  p.  1330 ;  23  Ruling  Case  Law,  p. 
518,  S§  56,  57;  23  Ruling  Case  Law,  pp.  525, 
526,  S  67 ;  Blgley  v.  Watson,  98  Tenn.  353,  89 
S.  W.  525,  38  L,  B.  A.  679;  Gilpin  v.  Wil- 
liams et  al.,  25  Ohio  St  295;  Harrison  v. 
Weatherby,  180  111.  418,  54  N.  B.  237;  Bond 
V.  Moore,  236  lU.  576,  86  N.  B.  386,  19  L.  R. 
A.  (N.  S.)  540;  Messer  v.  Baldwin,  262  111. 
48,  104  N,  E.  195;  Bell's  Estate,  147  Pa.  389, 
23  Atl.  677 ;  In  re  Kenyon,  17  R.  I.  149,  20 
Atl.  294 ;  Rand  v.  Butler,  48  Conn.  293 ;  Gil- 
man  V.  Stone.  123  Ky.  137,  94  S.  W.  28; 
Coots  V.  Xewell,  etc.,  95  Ky.  367,  25  8.  W. 
597,  26  S.  W.  179 ;  Stokes  et  al.  v.  Van  Wyck 
et  al.,  83  Va.  724,  3  S.  E.  387;  Lorlng  v. 
Eliot  et  al.,  16  Gray  (Mass.)  568,  574 ;  Craig 
V.  Warner,  6  Mackey  (D.  O.)  460,  60  Am. 
Rep.  381. 

We  have  read  with  a  great  deal  of  Interest 
all  the  authorities  cited  in  the  respective 
briefs,  as  well  as  numerous  others  referred 
to  in  those  cited,  and  feel  satisfied  with  the 
conclusions  heretofore  stated.  In  Oillilan  v. 
Gillilan,  212  S.  W.  pp.  351,  352,  Judge  Bond, 
speaking  for  the  court  In  banc,  said: 

"The  only  remaining  question  presented  by 
this  appeal  is:  What  became  of  the  estate  re- 
maining in  Nathan  Gillilan  (which  he  had  spe- 
cifically devised  in  clause  5  of  his  will)  upon 
defeat  of  that  devise  for  lack  of  heirs  thereaft- 
er bom  to  George  Gillilan,  thereby  causing  a  t 
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lapse  of  the  contingent  remainder  to  siich  heirs? 
In  the  Bolntion  of  this  question  only  two  views 
are  possible:  EHrst,  that  such  a  reversion  in 
Nathan  Gillilan  passed  to  his  descendants  as 
in  case  of  intestacy ;  second,  that  it  was  con- 
veyed by  the  residuary  clause  of  the  will  snpra. 
The  latter  is  the  view  taken  by  the  learned 
trial  court,  and  is  the  view  taken  as  a  dernier 
resort  by  appellant  Gratia  Gillilan  (as  shown 
in  her  brief)  in  case  this  court  gbonld  take,  as 
it  does,  the  view  that  dause  5  of  the  will  cre- 
ated an  estate  tail  special  at  common  law, 
which  was  changed  by  the  statute  into  a  life 
estate  in  the  tenant  in  tail  with  a  contingent 
remainder  in  fee  in  certain  8Ul)sequent  heirs  of 
the  body  of  the  life  tenant.  In  considering  this 
question  it  must  be  realized  that  Nathan  Gillilan 
had  a  right,  not  a  mere  possibility,  of  reversion 
after  carving  out  so  much  of  his  estate  as  was 
devised  through  the  instrumentality  of  clause 
6  of  the  will.  The  reversion  so  inhering  in  him 
was  the  proper  subject  of  a  grant  by  clause  9 
of  his  will  if  he  so  desired;  otherwise  it 
would  descend  to  his  heirs  at  law  under  the 
statute  of  descents  and  distribution  as  in  case  of 
intestacy." 

Respondent  contends  that  the  above  case 
Is  not  in  point,  because  Nathan  Gillilan  did 
not  In  terms  create  a  life  estate  in  his  son 
George,  but  it  was  placed  there  by  the  stat- 
ute. This  distinction  does  not  impress  us  as 
lielng  sound.  The  court  disposed  of  the  case 
on  the  theory  that  George  simply  took  a  life 
estate,  as  did  James  Harvey  Siddens  in  this 
case.  If  there  had  been  no  residuary  clause 
In  the  Gillilan  will,  it  is  plain  from  what  is 
eald  supra  that  the  court,  In  construing  said 
will,  would  have  arrived  at  the  same  conclu- 
sion reached  by  us  In  the  present  case. 

Whether  considered  upon  principle  or  au- 
thority, we  are  satisfied  that  the  trial  court 
reached  an  erroneous  conclusion  in  its  dis- 
position of  this  case.  We  accordingly  re- 
verse and  remand  the  cause,  with  directions 
to  the  trial  court  to  set  aside  Its  decree,  and 
to  enter  a  judgment  in  behalf  of  appellant, 
declaring  her  to  be  the  absolute  owner  of 
the  real  estate  In  controversy. 

WHITE  and  MOZLEY,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILET,  C,  Is  hereby  adopted  as  the  opin- 
ion of  the  court.    All  concur. 


STATE  ex  rel.  MOBERLY  SPECIAL   ROAD 
OIST.  OF  RANDOLPH  COUNTY  v.  BUR- 
TON et  al..  Judges.    (No.  21 169.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

I.  Mandamus  €=>I87(7)— Mode  of  presentation 
on  appeal  of  error  in  overruling  demurrer  to 
return  stated. 
On  appeal  in  a  proceeding  for  mandamus, 

wherein  a  demurrer  to  the  writ  has  been  inter- 


posed, the  alternative  writ,  the  retam  thereto, 
the  demurrer  to  the  return,  and  the  jadgiBem 
constitntes  the  record  proper,  and  neither  mo- 
tion for  new  trial,  motion  in  arrest,  nor  bfll  of 
exceptions  is  necessary  to  present  errors  to 
overruling  such  a  demurrer. 

2.  Mandamus  «=» 1 2 1— Mandamus  held  te  He  t« 
compel  eoun^  to  pay  to  speoial  road  district 
taxes  collected  thereia. 
Under  Acts  1917,  pp.  457,  458,  if  36.  37. 
relating  to  the  levy  and  apportionment  of  road 
taxes  where  the  county  court  has  levied  10 
cents  on  the  |100  valuation  of  all  taxable  prop- 
erty for  road  purposes,  mandamus  will  lie  to 
compel  them  to  pay  over  the  fund  so  collected 
to  the  spedal  road  district  upon  the  property 
of  which  the  tax  has  been  levied,  since  under 
first  proviso  of  section  37  all  taxes  collected 
by  virtue  of  Const,  art.  10,  i  11,  nnder  section 
36  of  the  act  on  the  property  of  a  special  road 
district  must  be  applied  to  its  credit,  altlMnigb 
such  proviso  does  not  apply  to  special  road 
and  bridge  taxes  levied  under  section  37  and 
Const,  art.  10,  {  22. 

WiUiams,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Randolph  Coon-. 
ty ;  A.  W.  Walker,  Judge. 

Mandamus  by  the  State,  on  the  relatloc 
of  Moberly  Special  Road  District  of  Rao- 
dolph  county,  against  O.  ^.  Burton  and  oth- 
ers. Judges  of  the  County  Court,  to  pay  over 
certain  road  and  bridge  taxes.  Judgment  for 
defendants,  and  petitioner  appeals.  Revers- 
ed and  remanded,  with  directions. 

On  April  24,  1918,  there  was  filed  In  tiie 
circuit  court  of  Randolph  CQimty,  Mo.,  by 
the  Moberly  special  road  district  of  said 
county,  a  petition  for  mandamus  against  re- 
spondents, G.  R.  Burton,  A.  B.  McCoy,  and 
0.  P.  Fulllngton,  qualified  and  acting  judges 
of  the  county  court  of  said  county.  The  pe- 
tition alleges  that  It  was  the  duty  of  said 
county  court,  at  Its  regular  May  term,  1917, 
held  on  the  fourth  Monday  In  May,  1917,  to 
fix  and  determine  the  amount  of  the  various 
tax  levies  on  all  property,  both  real  -and  per- 
sonal, subject  to  state,  county,  school,  and 
road  taxes,  within  the  limits  of  said  Randolph 
county  Mo.;  that,  in  compliance  with  their 
said  duties,  the  judges  of  the  county  court 
aforesaid,  at  its  May  term,  1917.  levied, 
among  other  things,  10  cents  on  the  JlOO  val- 
uation, on  all  property  in  Randolph  county 
aforesaid,  for  road  and  bridge  purposes,  in 
addition  to  the  levy  for  ^>eclal  road  and 
bridge  purposes.  The  petition  avers  that  It 
was  the  duty  of  said  county  court  to  cause 
all  that  portion  of  said  levy  of  10  cents  on 
the  $100  valuation  collected  for  general  road 
and  bridge  purposes  within  the  territorial 
boundaries  and  limits  of  said  Moberly  spe- 
cial road  district  to  be  turned  over  to  the 
oSicers  of  the  Moberly  special  road  distri^-t 
of  Randolph  county.  Ma 

It  Is  further  averred  that  there  had  been 
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collected  In  the  way  of  taxes  on  said  levy  of 
10  cents  on  the  $100  valuation,  on  property 
l}-lng  within  the  territorial  limits  of  said  spe- 
cial road  district,  for  the  year  1917,  and  paid 
into  the  county  treasury,  the  sum  of  $4,066.- 
40;  that  the  same  Is  now  in  said  treasury 
of  Randolph  county,  Mo. ;  that  it  was  paid 
on  real  and  personal  property  within  said 
special  road  district,  as  road  and  bridge  tax- 
es, under  the  provisions  of  section  36  of  arti- 
cle 2,  Session  Acts  of  lifissourl,  of  1917,  p. 
457. 

The  petition  avers  that  on  February  25, 
1918,  said  special  road  district  requested  said 
county  court  to  issue  to  it  and  its  officers  a 
warrant  to  the  amount  of  $4,066.40  so  col- 
lected on  all  property  lying  within  th«  terri- 
torial limits  of  said  special  road  district  as 
road  and  bridge  taxes ;  that  requests  and  de- 
mands were  made  before  said  moneys  were 
distributed  or  paid  oirt  by  said  county  court. 

It  is  further  alleged  that  said  county  court 
refused  to  turn  over  or  pay  to  said  special 
road  district,  or  to  its  officers,  the  said  $4,- 
066.40,  or  any  part  thereof,  but  said  Judges  of 
the  county  court  aforesaid  have  refused  to 
pay  over,  or  cause  to  be  paid,  any  Of  said 
road  and  bridge  taxes,  etc. 

The  petition  concludes  with  a  prayer  for  a 
■writ  of  mandamus  against  the  county  court 
judges  aforesaid,  requiring  them  and  said 
county  court  to  issue  proper  warrants,  and 
pay  over  to  said  special  road  district  the 
said  levy  of  road  and  bridge  taxes  collected 
on  property  within  Said  special  road  dis- 
trict In  Randolph  county,  Mo.,  for  the  year 
1917,  amounting  to  $4,066.40,  etc. 

Respondents  filed  their  return,  and  denied 
all  the  allegations  of  petition  except  such  as 
are  specifically  admitted  to  be  true.  They  ad- 
mit that  the  Moberly  special  road  district  of 
Randolph  coimty,  Mo.,  is  organized  and  exists 
according  to  law ;  that  said  respondents,  Bur- 
ton, McCoy,  and  Pulllngton,  are  the  duly 
elected,  qualified,  and  acting  Judges  of  the 
county  court  of  said  county.  They  admit  that 
It  was  the  duty  of  said  Judges  to  fix  and  de- 
termine the  tax  levy,  as  set  forth  in  above 
petition.  They  admit  that  there  has  been  col- 
lected In  the  way  of  taxes  on  property  ly- 
ing within  the  territorial  limits  of  said 
special  road  district  of  Randolph  coun- 
ty. Mo.,  for  the  year  1917,  and  paid  in- 
to the  county  treasury,  $4,066.40,  as  set 
forth  In  petition  and  alternative  writ. 
They  admit  that  on  February  25,  1918,  said 
special  road  district  requested  said  county 
court  to  pay  over  to  said  Moberly  special 
road  district,  and  before  said  moneys  were 
distributed,  the  said  sum  of  $4,066.40.  They 
admit  that  said  county  court  refused  to  pay 
said  sum  so  collected  as  aforesaid  or  any 
part  thereof  to  said  special  road  district,  and 
still  refuse  so  to  do. 

Said  return  farther  avers  that  a  writ  of 
mandamus  ought  not  to  issue  herein,  for  the 
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reason  that  section  10594,  R.  S.  1909,  as 
amended  by  section  1  of  Acts  of  Missouri,  of 
1913,  p.  675,  Is  repealed  by  section  106  of 
Acts  of  Missouri,  of  1917,  p.  477,  and  for  the 
further  reason  that,  under  the  law  as  it  now 
stands.  It  Is  optional  and  discretionary  with 
said  county  court,  as  to  paying  the  taxes  col- 
lected and  set  forth  in  petition  to  the  com- 
missioners of  said  special  road  district,  and, 
the  county  court  having  exclusive  Jurisdic- 
tion thereof  having  acted  in  the  matter,  the 
circuit  court  ought  not  by  mandamus  to  com- 
pel said,  county  court  to  reverse  its  decision, 
etc. 

Appellant  demurred  to  said  return  for  the 
renson  "that  it  appears  upon  the  face  thereof 
that  the  same  does  not  state  facts  sufficient 
to  constitute  a  defense,  nor  show  any  cause 
whatever  for  not  obeying  said  writ." 

On  April  24,  1918,  said  demurrer  was  over- 
ruled. Appellant  stood  upon  its  demurrer 
and  refused  to  plead  further.  Thereupon  the 
Issues  were  found  in  favor  of  respondents, 
and  on  April  24,  1918,  Judgment  was  entered 
accordingly.  Appellant,  In  due  time,  appealed 
the  cause  to  this  court. 

WiUard  P.  Cave,  of  Moberly,  for  aiv>ellant 
Aubrey  R.  Hammett,  of  Moberly,  for  re- 
spondents. 

RAILBY,  O.  (after  stating  the  facts  as 
above).  [1]  1.  As  a  matter  of  precaution, 
counsel  for  appellant  filed  a  motion  for-  a 
new  trial,  motion  In  arrest  of  Judgment,  and 
a  bill  of  exceptions.  In  this  case,  the  alter- 
native writ,  the  return  thereto,  the  demur- 
rer to  said  return,  and  th$  Judgment  consti- 
tuted the  record  proper.  No  motion  for  a 
new  trial,  motion  in  arrest  of  Judgment,  nor 
bill  of  exceptions  were  necessary  in  order  to 
present  to  this  court  the  errors  complained 
of  herein.  Spears  v.  Bond,  79  Mo.  467; 
Hannah  v.  Hannah,  109  Mo.  236,  240,  241, 
19  S.  W.  87 ;  State  ex  rel.  v.  CampbeU,  120 
Mo.  lot  clt.  403,  25  S.  W.  392;  Thorp  v. 
Miller,  137  Mo.  231,  38  S.  W.  929;  McKen- 
zle  V.  Donnell,  151^0.  431,  52  S.  W.  214; 
Benton  County  v.  Morgan,  163  Mo.  loc.  clt. 
670,  64  S.  W.  119;  Malllnckrodt  'Chemical 
Works  V.  Nemnich,  169  Mo.  IOC.  clt.  395,  09 
S.  W.  355 ;  Dysart  v.  Crow,  170  Mo.  loc.  clt. 
280,  70  S.  W.  689;  Melssner  v.  Railway 
Equipment  Co.,  211  Mo.  loc.  clt.  121,  122,  109 
S.  W.  730;  State  v.  Christopher,  212  Mo. 
loc.  clt.  246,  110  S.  W.  697;  Shohoney  v. 
Railroad,  223  Mo.  loc.  dt.  659,  660,  122  fi.  W. 
1025;  Houtz  v.  Bellman,  228  Mo.  655-663, 
128  S.  W.  1001 ;  Dlener  v.  Chronicle  Publish- 
hig  Co.,  230  Mo.  loc.  dt  619,  620,  132  S.  W. 
1143. 

2.  After  spending  three  days  investigating 
the  laws  of  this  state  as  they  existed  prior 
to  1917  in  regard  to  the  status  of  special  road 
districts,  we  have  reached  the  conclusion 
that  appellant  is  entitled  to  maintain  this 


Digitized  by 


Uoogle 


846 


222  SOUTHWESTERN  BEFORTEB 


(Uo. 


action,  unless  It  1b  precluded  from  so  doing 
bjr  the  prorlslons  of  sections  36  and  37  of 
Acts  of  1917,  pp.  457-458,  relied  upon  by  re- 
spondents. It  is  contended  by  the  latter 
that  the  last-named  act,  in  legal  efTect,  If  not 
in  terms,  r^eals  the  former  laws  upon  this 
subject.  Waiving  the  above  contention  for 
the  present,  we  will  first  determine  whether 
appellant  is  entitled  to  recover  upon  the  rec- 
ord l>efore  us  under  the  act  of  1017  supra. 
If  answered  in  the  affirmative,  there  will  be 
no  necessity  for  passing  upon  the  former 
question. 

Respondents  in  their  return  "admit  that 
there  has  been  collected  in  the  way  of  taxes 
on  property  lying  within  the  territorial  limits 
of  said  Moberly  special  road  district  of  Ran- 
dolph county  for  the  year  1917,  and  paid  into 
the  county  treasury  the  sum  of  $4,066.40  as 
set  forth  in  plaintiff's  petition  and  alterna- 
tive writ ;  admit  that  petitioner  on  the  25tb 
day  of  February,  1918,  requested  said  county 
court  to  pay  over  to  said  Moberly  special 
road  district,  and  before  said  moneys  were 
distributed,  the  said  sum  of  fi,066.40;  ad- 
mit that  said  county  court  has  refused  to  pay 
said  sum  so  collected  as  aforesaid  or  any 
part  thereof  to  said  Moberly  special  road  dis- 
trict, and  that  they  still  refuse  so  to  do." 
They  take  the  position  that  it  is  optional  and 
discretionary  with  said  county  court  as  to 
whether  it  will  pay  to  the  special  road  dis- 
trict the  tax  collected  and  set  forth  in  the 
above  return,  and  that,  as  the  county  court 
had  Jurisdiction  over  this  matter,  and  acted 
in  regard  to  same,  its  decision  should  not  be 
reversed. 

Sections  SB  and  37  of  Acts  of  1917,  pp.  457- 
458,  read  as  follows: 

"Sec  36.  County  Court  to  Low  Road  Taa— 
TTAen.— The  county  courts  in  the  several  coun- 
ties of  this  state,  having  a  population  of  less 
than  two  hundred  and  fifty  thousand  inhabi- 
tants, at  the  May  term  thereof  in  each  year, 
thM  leojf  upon  all  real  and  personal  property 
made  taxable  by  low,  a  taa  of  not  mora  than 
ttcenty  oentt,  nor  let*  than  ten  cent$  on  the 
hundred  dollari  valuation^a*  a  road  t€ui,  which 
levy  ihall  be  ooUected  and  paid  into  the  coun- 
ty treasury  at  other  revenue,  and  shall  be  plac- 
ed to  the  credit  of  the  'county  road  and  bridge 
fund.' 

"Sec.  37.  Special  Tax  Hou>  LevieA-CoUect- 
ed  and  Disbursed.— la  addition  to  the  levy  au- 
thorized by  the  preceding  section,  the  county 
courts  of  the  counties  of  this  state,  other  than 
those  under  township  organization,  in  their  dis- 
cretion may  levy  and  collect  a  special  taa  not 
exceeding  twenty-five  cents  on  each  one  hundred 
dollari  valuation^  to  be  used  for  road  and  bridge 
purposes,  but  for  no  other  purposes  ichatever, 
and  the  same  shall  be  known  and  designated  as 
the  'special  road  and  bridge  fund'  of  the  coiu- 
ty:  [Provided,  howecer,  that  all  that  part  or 
portion  of  said  tax  which  shaU  arise  from  and 
be  collected  and  paid  upon  any  property  lying 
and  being  within  any  road  district,  shall  be  paid 
into  the  county  treasury  and  placed  to  the  cred- 
it of  the  special  road  district,  or  other  road  dis- 


trict, from  which  it  arose,  and  shall  be  paid 
out  to  the  respective  road  districts  upon  war- 
rants of  the  county  court,  in  favor  of  the  oom- 
missioners,  treasurer  or  overseer  of  the  district 
as  the  case  may  be.]  ProoideA,  further,  that 
the  part  of  said  special  road  and  bridi^  tax 
arising  from  and  paid  upon  property  not  sit- 
uated in  any  road  district,  special  or  otherwise, 
shall  be  placed  to  tlie  credit  of  the  'county  road 
and  bridge  fund'  and  be  used  in  the  oonatmctioa 
and  maintenance  of  roads,  and  may,  in  the  dis- 
cretion of  the  county  conrt,  be  used  in  improv- 
ing or  repairing  any  street  in  any  incorporated 
city  or  village  in  the  county,  if  said  street  shall 
form  a  part  of  a  continuous  highway  of  said 
county  leading  through  such  city  or  village;  but 
no  part  of  said  fund  shall  be  used  to  pay  the 
damages  incident  to,  or  costs  of,  establishing 
any  road." 
(Italics  ours.) 


It  will  be  observed  from  reading  section 
36,  in  connection  with  the  first  proviso  men- 
tioned in  section  37  (placed  in  brackets  by 
way  of  convenience),  that  all  the  tax  which 
is  collected  from  property  lying  within  any 
road  district '  shall  be  paid  into  the  county 
treasxiry,  and  placed  to  the  credit  of  the  said 
district,  etc  That  part  of  section  37  contain- 
ed in  the  above  proviso  is  valid  to  the  extent 
of  requiring  all  tax  collected  by  virtue  of  sec- 
tion 11  of  article  10  of  the  Constitution,  un- 
der section  36,  supra,  on  property  within  the 
special  road  district,  to  be  applied  to  the 
credit  of  the  latter.  Said  proviso,  however, 
cannot  legally  apply  to  the  special  road  and 
bridge  taxes  levied  under  section  37,  supra, 
and  section  22  of  Article  10  of  our  Constitu- 
tion, adopted  in  1908,  which  reads  as  fol- 
lows: 

"Sec.  22.  Bpeeial  Road  and  Bridge  Too;. — ^In 
addition  to  taxes  authorised  to  be  levi^  for 
county  purposes  under  and  by  virtue  of  section 
11,  article  10  of  the  Constitution  of  this  state. 
the  county  court  in  the  several  coantiea  of  this 
state,  not  under  township  organization,  and 
the  township  board  of  directors  in  the  several 
counties  under  township  organization,  may,  in 
their  discretion,  levy  and  collect,  in  the  same 
manner  aa  state  and  county  taxes  are  collected, 
a  special  taai  not  exceeding  twenty-five  oenis  on 
each  $100  valuation,  to  be  used  for  rotsd  aud 
bridge  purposes;  but  for  no  other  purpose  sckat- 
ever;  and  the  power  hereby  given  said  county 
courts  and  township  boards  is  declared  to  be  a. 
discretionary  power."     (Italics  ours.) 

Under  this  section  of  the  Ck>nstltutlon,  tbe- 
county  court  had  the  right  to  levy.  In  addi- 
tion to  the  10  cents  described  in  sectiork  36, 
a  special  road  and  bridge  tax  of  25  cents  on 
each  $100  valuation,  under  section  37.  Sec- 
tion 22  of  the  Constitution  did  not  vest  i& 
the  Legislature  the  power  to  compel  the  coun- 
ty court  to  levy  said  25  cents  or  any  part 
of  same.  On  the  contrary,  the  county  court 
is  given  .a  discretionary  power  in  respect  to 
said  matter.    This,  however,  does  not  reUeve 
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the  county  court  from  levying  a  tax  for  road 
purposes  of  not  inore  than  ^  cents  nor  less 
than  10  cents  on  the  $100  valuation,  which  is 
to  be  collected  from  the  property  In  the  spe- 
cial road  district  by  virtue  of  section  36, 
supra,  under  section  11  of  article  10  of  our 
Constitution. 

This  whole  subject  was  fully  considered  In 
an  able  and  exhaustive  opinion  of  the  other 
division  In  Carthage  Special  Boad  District 
of  Jasper  County  v.  J.  C.  Ross  et  al.,  270  Mo. 
76  and  following  (192  S.  W.  976),  in  which 
the  various  provisions  of  our  laws  were 
considered,  as  they  existed  prior  to  1917. 
We  are  of  the  opinion  that  the  prin- 
ciples of  law  announced  In  the  above 
case  apply  with  equal  force  to  a  rea- 
sonable construction  of  sections  36  and  37  of 
the  Laws  of  1917. 

[2]  It  appears  from  the  record  that  the 
county  court  of  Handolph  county,  Mo.,  in  May, 
1917,  levied  10  cents  on  the  f  100  valuation 
of  all  the  taxable  property  in  said  county  for 
road  purposes,  that  by  virtue  of  the  first 
proviso  contained  In  section  37,  supra,  the  10 
per  cent,  collected  on  all  of  said  taxable  prop- 
erty contained  in  the  Moberly  special  road 
district  was  properly  paid  into  the  county 
treasury  of  said  county,  and  belonged  to  said 
special  road  district.  It  being  conceded  that 
the  above  amount  collected  for  that  purpose 
was  $4,066.40,  and  due  demand  having  been 
made  for  said  sum,  the  right  of  relator  to 
enforce  the  payment  of  same  by  mandamus 
was  clearly  established.  We  are  therefore 
of  the  opinion  that  the  trial  court  reached  an 
erroneous  conclusion  as  to  the  disposition  of 
this  case. 

We  accordingly  reverse  and  remand  the 
cause,  with  directions  to  the  trial  court  to 
set  aside  Its  judgment,  and  to  dispose  of  the 
case  In  accordance  with  the  views  hereto- 
fore expressed. 

WHITE  and  MOZLET,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  hereby  adopted  as  the  opin- 
ion of  the  court. 

All  concur,  except  WILLIAMS,  P.  J.  who 
dissents. 


STATE  V.  LINTON.     (No.  21938.) 

^npreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

1.  Criminal  law  «=>I70  —  That  defendant  was 
misnamed  In  Information  did  not  affect  ques- 
tion of  former  Jeopardy. 
Where  informatioii  was  intended  to  charge 
defendant  witb  a  crime,  and  where  defendant 
was  arrested  and  entered  his  plea  thereunder 


the  fact  that  he  was  incorrectly  named  did  not 
affect  question-  of  whether  he  was  put  in  Jeopr 
ardy  by  such  prosecution  so  as  to  bar  a  prose- 
cution under  an  amended  information  in  which' 
he  was  similarly  named,  in  view  of  Bev.  St. 
1909,  §  5113. 

2.  Criminal  law  $=9 1 70— Information,  charglna 
person  other  than  defendant,  not  basis  for 
former  Jeopardy  plea. 

Information,  charging  person  other  than  de- 
fendant with  the  crime,  cannot  be  used  as  the 
basis  of  a  plea  of  former  jeopardy. 

3.  Criminal  law  «e9200(4)  —  Prosecution  for 
unlawfully  keeping,  etc.,  liquor  a  bar  to  pros- 
eoutloB  for  sale  based  on  same  transaction. 

Prosecution  for  unlawfully  keeping,  stor- 
ing for  and  delivering  to  another  person,  intoxi- 
cating liquor  is  a  bar  to  another  prosecution 
for  unlawful  sale,  based  upon  the  same  trans- 
action. 

4.  Criminal  law  €=>  180— Defendant  put  In  Jeop- 
ardy when  Infermation  Is  nolied  after  Jury  Is 
swonk 

Where  Information  in  two  counts  was  nolied 
after  juiy  had  been  sworn  upon  discovery  that 
first  count  was  defective  in  charging  person 
other  than  defendant  with  the  crime,  the  fact 
that  the  second  count  was  nolied  barred  subse- 
quent prosecution,  defendant  having  been  placed 
in  jeopardy,  notwithstanding  Const,  art.  2,  ( 
23,  providing  that  person  shall  not  be  again 
put  in  jeopardy  after  being  "acquitted"  by  jury 
of  same  offense;  such  constitutional  provision 
not  changing  common-law  rule  that  a  defend- 
ant is  put  in  jeopardy  when  jnry  is  sworn,  in 
view  of  Rev.  St.  1909,  {  8047. 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty;  W.  S.  C.  Walker,  Judge. 

A.  E.  Linton  was  convicted  of  violatiag  the 
local  option  law,  and  he  appealed  to  Court 
of  Appeals,  from  which  the  case  was  trans- 
ferred to  the  Supreme  Court  (217  S.  W.  874). 
Reversed,  and  defendant  discharged. 

Defendant  was  convicted  and  fined  in  the 
sum  of  $300  in  the  circuit  court  of  Dimklln 
county  upon  an  amended  information  which 
charged  him  with  a  violation  of  the  local  op- 
tion law,  in  that  he  unlawfully  sold  one  pint 
ct  whisky  in  Dunklin  county.  In  which  the 
local  optima  law  was  in  full  force  and  effect 
The  defendant  was  charged  and  arrested 
onder  the  name  of  William  Linton.  Upon 
the  trial  defendant  filed  a  plea  of  autrefois 
a«qult,  allying,  in  substance,  that  he  had 
before  been  placed  in  JeofMirdy  for  the  iden- 
tical crime.' 

The  facts  upon  which  tite  former  Jeopardy 
arises  are  admitted,  and  may  be  brieBj  sum- 
marized as  follows:  On  December  14,  1918, 
the  prosecuting  attorney  of  Dunklin  county 
filed  an  information  in  the  circuit  court  of 
that  county  against  William  Linton.  The 
Information  was  in  two  counts,  but  by  some 
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mlsbap,  tbe  reason  for  vhl<:h  does  not  appear 
in  this  record,  the  first  count  charged  one 
William  Sharp  with  the  unlawful  sale  of  one 
pint  of  whisky  on  December  13,  1918,  In 
Dunklin  county,  in  violation  of  the  local  op- 
tion law.  The  second  count  charged  William 
Linton  with  having  violated  said  local  oi>- 
tlon  law  on  December  13,  191S,  by  unlawfully 
keeping,  storing  for  and  delivering  to  anoth- 
er person,  one  pint  of  whisky.  It  is  admitted 
that  defendant,  A.  E.  Lluton,  was  arrested 
under  this  first  Information,  and  gave  bond 
thereimder,  and  when  the  case  was  called  for 
trial  under  the  first  information  on  January 
14,  1919,  defendant,  A.  E.  Mnton,  appeared 
and  answered  ready  for  trial.  Thereupon  a 
jury  was  selected  and  sworn  to  try  the  cause. 
Shortly  thereafter  the  prosecuting  attorney 
discovered  the  mistake  in  the  first  count  of 
the  information,  and  entered  a  nolle  prosequi 
in  said  cause,  and  tlie  Jury  was  discharged 
over  the  protest,  objection,  and  exception  of 
the  defendant.  Thereafter  and  on  tbe  same 
day  the  raid  prosecuting  attorney  filed  tbe 
amended  information  upon  which  the  present 
trial  was  had. 

It  stands  conceded  by  this  record  that  both 
of  these  iuformatlons  undertook  to  charge  a 
crime  based  upon  the  Identical  transaction. 
In  other  words,  there  Is  evidence  tending  to 
show  that  defendant  did  violate  the  local 
option  law  by  selling  said  pint  of  whisky  In 
»aid  county,  and  In  so  doing,  and  as  part  of 
the  transaction,  he  delivered  said  pint  of 
whisky,  also  in  violation  ot  said  local  option 
law. 

The  defendant  was  granted  an  appeal  to 
the  Springfield  Court  of  Appeals,  but  that 
court,  in  an  opinion  rendered,  transferred  the 
case  here,  on  tlie  theory  tiiat  a  constitution- 
al question  was  involved,  In  that  the  cause 
involved  the  construction  of  article  2,  {  23, 
of  our  Constitution,  wbidi  deals  witli  the 
subject  of  former  jeopardy. 

Hall  &  Billings,  of  Kennett,  for  appellant 
Frank  W.  McAllister,  Atty.  Qen.,  and  C.  P. 
Le  Mire,  Asst  Atty.  Gen.,  for  the  State. 

WILLIAMS,  P.  3.  (after  stating  tbe  facts 
as  above).  [1]  I.  The  fact  that  defendant,  A. 
E.  Linton,  was  named  as  William  Unton 
in  the  respective  informations  does  not  in  any 
manner  affect  tbe  question  of  former  Jeopardy. 
It  is  admitted  that  defendant  A.  B.  Lin- 
ton, was  the  person  Intended  In  Ixith  informa- 
tions, and  that  he  was  tbe  person  who  in  fact 
was  arrested  and  entered  his  plea  In  both  In- 
stnnces.  Whenever  a  defendant  is  indicted 
by  his  wrong  name,  and  does  not  call  the 
trial  court's  attention  to  his  correct  name 
before  pleading,  he  is  to  he  proceeded  against 
by  tbe  name  in  the  Indictment.  Section  6113, 
R.  S.  1909. 

11.  It  stands  conceded  that  tbe  second  connt 
of  the  original  information  and  the  amended 
information  each  charge  a  crime  growing  Qut 


of  one  and  the  same  criminal  transaction. 
In  other  words,  tbe  unlawful  delivery  charg- 
ed in  the  second  count  of  the  original  infor- 
mation is  but  a  part  ot  tbe  transaction  going 
to  make  up  the  unlawful  sale  charged  in  the 
amended  information. 

[2]  We  have  no  hesitancy  In  saying  that 
tbe  first  count  of  the  original  information 
cannot  be  used  as  the  basis  of  a  plea  of  for- 
mer ieopardy  t>ecause  upon  its  face  it  charg- 
es no  crime  against  the  defendant. 

[3]  But  under  the  second  count  of  tbe 
original  information,  defendant  is  charg- 
ed with  an  unlawful  delivery  ot  this 
one  pint  of  whisky.  The  case  was  called, 
the  parties  announced  ready  for  trial,  and  a 
Jury  was  selected  and  sworn  to  try  the  cause, 
and  thereafter,  over  the  objection  and  excep- 
tion of  defendant,  the  prosecutor  entered  a 
nolle  prosequi,  and  the  Jury  jvas  discharged. 
Under  a  recent  ruling  of  the  Springfield  Court 
of  Ai%>eals,  had  the  trial  proceeded  to  an  ac- 
quittal or  conviction  upon  the  second  count 
of  the  original  information,  it  would  have 
been  a  complete  bar  to  another  prosecution 
for  the  unlawful  sale,  based  upon  the  same 
transaction  which  forms  the  basis  of  tbe 
charge  In  the  amended  Information.  State 
V.  Needham,  194  Mo.  App.  201,  186  S.  W.  585. 
We  think  the  above  ruling  of  the  Court  of 
Appeals  is  sound,  and  is  In  harmony  with 
the  greater  weight  of  authority.  K^ley'a 
Criminal  Law  and  Practice  (3d  Ed.)  par.  237, 
p.  Ifl4 :  «  U.  C.  L.  143:  10  O.  J.  279. 

[4]  If  It  be  true,  as  above  stated,  tbat  a 
conviction  or  acquittal  under  the  second  connt 
of  the  original  Information  would  be  a  com- 
plete bar  to  a  prosecution  under  the  amend- 
ed Information,  then  there-  Is  no  escape  from 
the  conclusion  that  defendant  was  placed  in 
Jeopardy  under  the  second  count  of  the  orig- 
inal information  when  tbe  Jury  was  sfvom. 
This  Is  the  well-established  rule  at  comnuxi 
law.  State  v.  Webster,  206  Mo.  558.  loc.  dt. 
571,  105  S.  W.  705;  State  v.  Hays,  78  Mo. 
600,  loc.  clt  606;  8  R.  C.  Ia.  138,  139.  and 
cases  therein  cited;  16  C.  J.  236  and  cases 
therein  cited. 

III.  Although  it  be  conceded  that  tbe  de- 
fendant has  t>een  once  before  in  Jeopardy  for 
the  same  offense.  Is  he  entitled  to  be  discharg- 
ed by  reason  thereof,  aqd,  U  so,  by  wliat  au- 
thority of  law?  Section  23  of  article  2  at  the 
Missouri  (Constitution  Is  as  follows: 

"That  no  person  shall  be  compelled  to  testi- 
fy against  himself  in  a  criminal  cause,  nor  «Jk«fl 
atiry  person,  after  being  once  aoguitted  hit  a  jurp, 
be  again,  for  the  «ame  ojjente,  put  %»  teopards 
of  life  or  liberty;  but  U  the  Jury  to  which  the 
question  of  his  guilt  or  innocence  is  snbmitted 
fall  to  render  a  verdict,  the  court  hefore  which 
the  trial  is  had  may,  in  its  discretion,  diacharge 
the  jury  and  commit  or  bail  the  prisoner  for 
trial  at  the  next  term  of  court,  or,  if  l^e  state 
of  business  will  permit,  at  the  same  term;  an4 
if  judgment  be  arrested  after  a  verdict  of  sailty 
on  a  defective  indictment,  or  if  Judgment  on  a 
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Terdiet  of  guilty  be  reversed  for  error  in  law, 
nothing  herein  contained  shall  prevent  a  new 
trial  of  the  prisoner  on  a  proper  indictment,  or 
according  to  correct  principles  of  law."  (Itajics 
ours.) 

We  are  of  the  opinion  that  the  above  com- 
Btitutlonal  provision  has  no  real  application 
to  the  sitnatlon  now  held  in  Judgment  The 
Gonstltntion   says: 

"Nor  shall  any  person,  after  teing  onee  ao- 
quitted  by  a  jury  be  again  for  the  same  offense 
pnt  in  jeopardy  for  life  and  liberty,"  etc. 

The  defendant  In  the  instant  case  was  not 
acquitted  by  a  jury,  and  hence  we  are  un- 
able to  see  in  what  manner  the  constitution- 
al provision  can  be  held  to  apply.  The  lan- 
guage of  the  Constitution  Is  clear  and  tme- 
Quivocal,  and  we  know  of  no  reason  why  it 
should  not  be  construed  as  it  reads. 

There  seems  to  have  arisen  some  confusion 
on  the  question  of  former  jeopardy,  and  otir 
own  reports  are  not  entirely  free  from  criti- 
cism along  this  line.  After  carefully  review- 
lug  many  of  the  cases  upon  the  subject  we 
are  led  to  the  belief  that  this  confusion  arises 
by  reason  of  failing  to  call  to  mind  that  the 
law  of  former  Jeopardy  first  arose  tinder  the 
common  law  (8  K.  C.  h.  134,  135),  fend  that  in 
some  state  Constitutions  and  in  the  federal 
Constitution  the  old  common-law  rule  that 
no  person  shall  for  the  same  offense  be  twice 
put  in  Jeopardy  of  life  or  limb  was  incorpo- 
rated in  its  entirety,  while  In  other  state  Con- 
stitutions, notably  that  of  Missouri,  appar- 
ently only  a  portion  of  the  common  law  on 
tbe  subject  was  incorporated  (and  thereby 
removed  from  legislative  interference). 

But  it  goes  without  saying  that  the  com- 
mon law  as  to  former  Jeopardy  is  in.  efCect 
In  this  state,  unleea  tbe  same  has  been  chang- 
ed or  modified  by  the  Constitution  or  by  stat- 
utory enactment.  Section  8047,  R.  S.  1909. 
The  fiict  that  a  portion  of  the  common  law 
on  this  subject  was  written  into  our  Consti- 
tution should  certainly  not  be  given  the  ef- 
fect of  having  repealed  the  remaining  por- 
tion of  the  common  law  on  the  subject,  un- 
less the  constitutional  'provision  should  be 
fotmd  to  be  in  conflict  therewith.  Section 
8047,  supra. 

The  common-law  general  rale  applicable  to 
the  situation  now  held  in,  Judgment  was  quot- 
ed with  approval  by  this  coMrt  from  Cooley 
on  CoQstltntlonal  Limitations  in  the  case  of 
222S.W.-64 
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state  V.  Webster,  206  Mo.  668,  loc.  dt.  671, 
105  S.  W.  705,  708,  as  follows: 

"A  person  is  in  legal  jeopardy  when  be  is  pat 
npon  trial,  before  a  coart  of  competent  juris- 
diction, upon  indictment  or  information  which 
is  sufficient  in  form  and  substance  to  sustain  a 
conviction,  and  a  jury  has  been  charged  with 
his  deliverance.  And  a  jury  is  said  to  be  thus 
charged  when  they  have  been  impaneled  and 
sworn.'  -The  defendant  then  becomes  entitled 
to  a  verdict  whith  shall  constitute  a  bar  to  a 
new  prosecution ;  and  he  cannot  be  deprived  of 
this  bar  by  a  nolle  prosequi  entered  by  the  pros- 
ecuting officer  against  his  will,  or  by  a  dis- 
charge of  the  jury  and  continuance  of  the 
cause." 

■niere  are  certain  well-known  exceptions  to 
ttais  general  rule,  and  a  large  number  of  them 
wUl  be  found  discussed  in  the  learned  opin- 
ion by  Paris,  J.,  in  State  v.  Buente,  266  Mo. 
227,  loc.  cit.  241,  165  S.  W.  340.  Ann.  Cas. 
1915D,  879,  but  none  of  the  exceptions  are  ap«- 
plicable  to  the  case  at  bar.  Some  of  these  ex- 
ceptions are  exceptions  recognized  by  the  com- 
mon law,  and  others  are  exceptions  created 
by  statute,  as  was  the  situation  held  in  judg- 
ment in  the  case  of  State  t.  Buente,  supra. 
The  statutory  exception  in  the  Buente  Case 
was  held  not  to  conflict  with  the  above- 
mentioned  provision  of  our  state  Constitu- 
tion, which  is  farther  persuasive  proof  that 
our  constitutional  provision  was  not  intend- 
ed to  supply  all  the  law  on  the  subject,  but 
only  to  save  from  legislative  change  thali 
portion  which  was  permanently  preserved  by 
the  constitutional  mandate,  leaving  tbe  Leg- 
islature free  to  act  upon  such  portions  of  the 
law  of  former  Jeopardy  .aa  was  not  included 
in  the  constitutional  provision. 

AVe  find  no  statute  in  this  state  which 
changes  or  conflicts  with  the  above-mention- 
ed general  rule  of  the  common-law  applicable 
to  the  facts  in  the  case  at  bar.  That  being 
true,  the  rule  should  be  considered  as  remain- 
ing in  full  force  and  effect.  Applying  said 
rule  to  the  facts  held  In  Judgment  In  the  case 
at  1'ar,  it  clearly  appears  that  defendant  was 
placed  in  Jeopardy  under  the  second  count 
in  the  original  information,  -and  that  the 
same  constitutes  a  bar  to  a  prosecution  un- 
der the  amended  information.  Such  being 
the  case,  defendant's  plea  of  former  Jeopardy 
should  have  been  sustained.  .    > 

It  therefore  follows  that  the  Judgment  must 
be  reversed,  and  the  defendant  discharged. 
It  is  so  ordered. 

All  concur. 
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CARSON  tt  al.  v.  HECKE  et  al.    (No.  20826.) 

(Snpreme  Court  of  Missouri,  Di-vision  No.  1. 
June  2,  1920.) 

1.  Partition  ®=»ll  1(1)— Teaaat  by  ourtwy,  not 
a  party,  not  entitled  to  partloipate  la  pro- 
oeods  of  sale. 

A  tenant  by  curtesy  who  was  not  a  party  to 
a  partition  proceeding  was  not  entitled  to  par- 
ticipate in  the  proceeds  of  a  aale;  his  curtesy 
being  neither  sold  not  bought  at  such  sale,  but 
only  the  interests  and  estates  of  the  parties,  even 
though  made  a  party  defendant  on  petition  after 
the  sale. 

2.  Curtesy  «=»ll(l)— Aeceptaooe  of  portion  of 
prooeeda  of  partition  by  tenant  by  eurteay 
estops  asserting  of  curtesy  interest. 

An  acceptance  by  a  tenant  by  the  curtesy, 
who  was  not  a  party  to  a  partition  action,  of  a 
portion  of  the  proceeds  of  a  sale  awarded  to 
liim,  would  estop  him  to  assert  the  curtesy 
interest  thereafter. 

3.  Appeal  and  error  ®=>  1 201  (7)— Judgment  or< 
dering  distribution  of  proceeds  of  sale  In  par- 
tition open  for  oorreetloa  of  errors  after  ap- 
peal from  final  Judgment. 

An  appeal  having  been  taken  from  a  final 
judgment  ordering  distribution  of  the  proceeds 
of  a  sale  in  a  partition  proceeding,  the  pro- 
ceeding is  still  open  for  the  correction  of  errors, 
including  a  defect  of  parties. 

4.  Partition  is=>46(l)— All  persons  Intereated 
in  lands  required  to  bie  made  parties. 

Following  the  practice  of  eq»ity  courts, 
Rev.  St  1909,  §S  2561,  2582,  2572,  require  every 
person  interested  in  land  sought  to  be  par- 
titioned to  be  made  a  party  and  his  interest 
set  out  in  the  pleadings  and  determined  by  the 
judgment. 

5.  Appeal  and  error  «=»I87(3)— Omission  of  In- 
terested parties  in  partition  suit  calls  for  re- 
versal on  appeal. 

If  the  omission  of  interested  parties  in  a 
partition  suit  ia  passed^over  in  the  trial  court, 
the  general  practice  is  to  reverse  the  judgment 
on  appeal. 

6.  Partition  «::^I3— Tenant  by  curtesy  may  not 
sue  for  partition  if  not  a  tenant  In  common. 

The  statutory  authority  given  for  an  ac- 
tion for  partition  by  a  tenant  by  curtesy  relates 
only  to  estates  held  in  common. 

7.  Partition  «=9l2(2)— Joint  or  oetenaate  for 
life  may  have  partition. 

Joint  or  cotenants  for  life  may  liave  par- 
tition between  themselves. 

8.  Partition  <3=» 1 2 (5)— Partition  Impossible  be- 
tween life  tenants  and  remaindermen  except 
by  statutory  authority. 

Bzcept  by  statutory  authority,  compulsory 
partition  is  impossible  between  life  tenants, 
whether  by  the  curtesy  or  otherwise,  and  re- 
maindermen or  reversioners. 


9.  Partition  «=»I2(5)— Statutes  do  not  anther- 
ize  eempulsory  partition  botwoon  Hfo  toaaata 
and  romaiaderfflen. 

The  statutes  relating  to  compulsory  parti- 
tion do  not  authorise  compulsory  partition  be- 
tween life  tenants,  by  the  curtesy  or  otherwise, 
and  remaindermen  or  reversioners. 

10.  Partition  «=>i2(5)— May  bo  had  between 
life  tenants  and  remaladernien  by  consaat. 

Partition  between  life  tenants,  by  the  cur- 
tesy or  otherwise,  and  remaindermen  or  re- 
versioners may  be  granted,  if  all  the  parties 
consent. 

11.  Partition  «s>22— Minors  cannot  oonsoit  to 
partition. 

Minors  are  incapable  of  consenting  to  a 
partition  between  life  tenants  and  remainder- 
men. 

12.  Partition  <S=>22  —  Insane  parsons  cannot 
consent  to  partition. 

Insane  persons  cannot  consent  to  partition 
between  life  tenants  and  remaindermen  or  re- 
versioners. 

13.  Infants  ®=373— Incumbent  on  court  to  pro- 
teot  rights  In  partition  proceedings. 

It  is  incumbent  on  the  courts  to  protect  the 
legal  rights  of  minora  in  proceedings  for  par- 
tition of  land. 

14.  Partition  «=»l  2(4)— Division  when  minora 
held  interest. 

Although  partition  of  real  property  may  be 
ordered  and  the  statutory  provision  for  a  sale 
enforced  if  the  property  is  not  susceptible  of 
division  in  iund  notwithstanding  minors  hold 
an  interest,  such  rule  governs  only  the  cases 
in  which  the  remedy  by  partition  is  allowed, 
namely,  when  the  interests  to  be  separated 
are  of  a  joint  or  common  kind,  and  not  where 
a  life  tenancy  by  curtesy  or  otherwise  iactunbers 
the  fee,  notwithaUnding  Rev.  St  1909,  i  8499, 
regarding  mortality  tables  and  directing  their 
use. 

15.  Life  estates  «=>27(  I )— Statatee  raflartfina 
mortality  tables  do  not  extend  anthority  of 
ooarts  to  adjudge  money  to  life  iMsaat  ia 
lieu  of  estate. 

Rev.  St  1900,  I  8499,  regarding  the  mor- 
tality tables  and  directing  their  use,  does  not 
extend  the  authority  of  the  courts  to  adjadge 
money  to  a  life  tenant,  by  curtesy  or  otherwise, 
in  lieu  of  his  estate  in  instances  or  under  cir- 
cumstances theretofore  unauthorized,  but  pre- 
scribes a  mode  to  compute  the  valae  of  his 
interest  when  according  to  the  settled  law  this 
may  be  done. 

Error  to  Circuit  Court,  Chariton  Ctounty; 
Fred  Lamb,  Judge. 

Suit  by  Louisa  J.  Carson  and  others  against 
Gteorge  T.  Hecke  and  others  to  partition,  land. 
After  sale  of  land  under  judgment  and  re- 
port by  sheriff,  John  S.  Lane  filed  a  petition 
to  be  made  a  defendant  in  the  proceedings. 
From  a  subsequent  judgment  ordering  a  dis- 
tribution, George  T.  Hecke  and  otbera  t>rlns 
error.    Reversed  and  remanded. 
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S.  A.  Davis,  of  Bmnswick,  and  Ed.  IS. 
Tates,  of  Kansas  City,  for  plalntifCs  In  error. 

Roy  W.  Rucker,  of  Sedalla,  O.  P.  Ray,  of 
KeyteevlUe,  and  John  S.  LanB,  for  defend- 
ants In  error. 

GOODB,  J.  This  action  was  filed  to  have 
partitioned  two  parcels  of  land  inherited  by 
the  parties  as  heirs  of  Annie  B.  liane,  who 
died  intestate  March  29,.  1915.  The  facts  of 
the  case  up  to  the  Interlocutory  judgment 
rendered  by  the  circuit  court  are  stated  well 
in  that  judgment,  whldi,  omitting  caption, 
reads  as  follows: 

"Now  on  this  the  2l8t  day  of  September,  1916, 
this  [cause]  coming  on  to  be  heard,  and  it  ap- 
pearing that  all  of  the  defendants  have  been 
■  served  by  process  except  Perry  Keith,  who 
has  since  entered  his  appearance  as  defendant 
in  this  cause  by  answer  filed. 

"And  the  court  finds  that  it  has  jurisdiction  of 
the  subject  and  defendants  herein. 

"Wherefore  the  cause  is  submitted  to  the 
court  upon  the  petition  of  plaintiff,  the  answer 
of  Gilbert  Lamb,  as  guardian  ad  litem  of 
Emittie  Roesen,  a  person  of  unsound  mind, 
and  answer  of  A.  W.  Johnson,  guardian  ad 
litem  of  Lonnie  8.  Hecke,  Ruby  M.  Hecke,  Clara 
Z.  Hecke,  LUlie  B.  Hecke,  and  Harry  L.  Hecke, 
minor  heirs  of  Louis  Hecke,  deceased,  and  in- 
terpleader of  Allie  Drace,  as  administrator  of 
Iiouis  Hecke,  deceased,  and  the  answer  of  Willie 
A.  Hecke,  Laura  Hecke,  George  T.  Hecke, 
Alice  V.  Hecke,  Sarah  B^eith,  and  Perry  Keith, 
filed  in  this  court,  and  the  evidence  of  plaintiffs' 
witnesses*  in  support  thereof,  all  of  which  was 
heard,  seen  and  considered  by  the  court,  and  the 
court  finds  from  the  pleadings  and   evidence: 

"That  Mrs.  Anna  E.  Lane  died  on  the  29th 
day  of  March,  1915,  intestate,  leaving  as  her 
sole  heirs  George  Hecke,  Louis  Hecke,  Robert 
Hecke,  Louisa  J.  Carson,  Sarah  W.  Keitb,  and 
Mrs.  E.  A.  Roesen. 

"That  subsequent  to  the  death  of  said  Anna 
E.  Lane  one  of  her  said  heirs,  namely,  Louis 
Becke,  died  intestate,  leaving  surviving  him 
as  his  sole  heirs  the  following  named  parties, 
namely:  His  widow,  Sopha  Hecke,  and  the 
following  named  children:  Lonnie  S.  Hecke, 
Ruby  M.  Hecke,  Clara  Z.  Hecke,  Lfllie  B. 
Hecke,  Willie  A.  Hecke,  Mamie  Wilbelm, 
Leonora  Rodgers,  Rody  C.  Gotchalk,  Denver 
Hecke,  Theodore  Hecke,  and  Harry  L.  Hecke — 
and  that  Allie  Drace  has  been  appointed  and 
qualified  as  administrator  of  the  estate  of 
Louis  Hecke,  deceased. 

"The  court  further  finds  that  said  Annie  E. 
Lane  at  the  time  of  her  death  was  the  owner  in 
fee  simple  of  the  following  tracts  or  parcels 
of  land;  90  acres  being  15  acres  off  the  south 
end  of  70  acres,  the  west  side  of  the  northeast 
quarter;  10  acres  off  the  west  side  of  the  south- 
east quarter  of  the  northeast  quarter;  also 
5-acre  strip  off  of  the  east  part  of  the  south- 
west quarter  of  the  northeast  quarter,  and  60 
acres  being  the  east  half  of  the  west  half  of 
the  southeast  quarter  and  part  of  the  west  half 
of  the  east  half  of  the  southeast  quarter,  all 
of  section  32,  township  53,  range  19,  Chariton 
county.  Mo. 

"The  court  further  finds  that  Iiouisa  J.  Car- 
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son,  plaintiff,  and  George  Hecke  or  his  as- 
signee, Alice  Hecke,  Robert  Hecke,  Sarah  W. 
Keitb,  Emittie  Roesen  are  each  entitled  to  one- 
sixth  of  said  real  estate,  and  that  the  estate 
of  Louis  Hecke,  deceased,  combined  are  en- 
titled to  one-sixth  part  of  said  real  estate. 

"That  plaintiff  and  said  defendants  are  ten- 
ants in  common  and  are  severally  entitled  to 
moiety  of  said  estate  as  specified  i^oresaid,  and 
as  such  tenants  in  common  are  of  right  entitled 
to  partition  of  the  real  estate  aforesaid,  but 
that,  owing  to  the  character  and  location  of 
said  real  estate  and  number  of  parties,  partition 
in  kind  cannot  be  had  without  great  prejudice 
to  the  rights  of  all  parties  in  interest. 

"The  court  further  finds  that  Messrs.  Benecke 
&  Benecke  and  F.  C.  Sasse,  Esq.,  have  been 
employed  by  plaiatiff  as  attorneys  and  to  be 
allowed  a  reasonable  compensation  for  their 
services  herein  to  be  taxed  up  as  cost  in  this 
proceeding.  Wherefore,  the  premises  consid- 
ered and  the  court  being  fuUy  advised,  the  court 
doth  find  and  decree  and  adjudge  that  prayer 
for  partition  of  said  land  be  granted,  and  that 
it  is  decreed  and  adjudged  by  the  court  that  the 
lands  be  sold  by  the  sheriff  at  public  sale  for 
terms  cash  in  hand,  and  that  after  deducting 
the  cost  of  proceedings  the  proceeds  be  divided 
in  accordance  with  this  decree,  and  that  the 
share  to  which  Louis  Hecke  would  have  been 
entitled  to  if  living  shall  be  paid  to  the  adminis- 
trator of  his  estate,  and  the  cause  to  be 
continued  to  await  the  report  of  the  sheriff." 

The  sheriff  of  Charlton  county  reported 
February  6, 1917,  that  be  had  sold  the  land  at 
public  auction  to  the  highest  bidders.  In  com- 
pliance with  the  aforesaid  judgment,  the  par- 
cel of  15  acres  having  beeu  bought  by  Wil- 
liam and  Charles  A.  Susawlnd  for  $2,100,  the 
other  tract  of  60  acres  by  Robert  H.  Hecke, 
one  of  the  defendants,  for  $4,200  and  the 
purchase  money  for  both  tracts  had  been  paid. 
About  a  month  after  this  report  was  filed, 
and  on  March  10,  1917,  John  Lane  filed  a 
petition  to  be  made  a  defendant  in  the  pro- 
ceeding, alleging  he  was  the  widower  of  Anna 
B.  Lane,  deceased,  and  entitled  to  a  curtesy 
interest  in  the  lands,  that  he  had  not  there- 
tofore been  made  a  party  and  had  had  no  no- 
tice of  the  suit  for  partition  until  after  the 
judgment  was  rendered  and  the  lands  sold, 
that  he  was  wUling  to  accept  in  lieu  of  hia 
curtesy  Interest  a  gross  sum  in  cash  to  ba 
computed  under  the  mortality  tables  of  the 
state,  concluding>with  a  prayer  to  be  made  a 
defendant,  for  the  court  to  ascertain  the  ex- 
tent of  his  Interest  in  the  land  and  Its  value 
according  to  said  mortality  tables,  and  that 
the  value  be  paid  him  In  lieu  of  his  life  es- 
tate. He  made  no  averment  about  being  in 
possession,  and  the  conclusion  to  be  drawn 
from  the  record  is  that  he  was  not,  but  In- 
stead the  parties  plaintlfF  and  defendant  who 
are  disputing  the  validity  of  his  claim  of  a 
curtesy  interest. 

Omitting  to  notice  some  intermediate  pro- 
ceedings which  are  immaterial  on  this  appeal, 
the  following  appear  in  the  record:    First, 
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demurrer  to  the  InterveiiDg  petition  of  Lane 
was  filed  by  all  tlie  defendants  and  over- 
ruled; then,  on  October  17,  1917,  George  T. 
Hecke,  Alice  Hecke,  Sarah  W.  Keith,  and 
Perry  K^tb,  four  of  the  defendants,  filed  an 
answer  to  Lane's  petition,  denying  he  was  en- 
titled to  a  gross  sum  In  cash  out  of  the  pro- 
ceeds of  the  land  in  lieu  of  an  estate  by  curt- 
esy, and  praying  the  petition  be  dismissed. 

The  evidence  taken  on  the  issues  raised  by 
the  petition  and  the  answer  to  it  was  intend- 
ed to  support  the  contention  of  the  parties 
that  Lane  had  forfeited  his  curtesy  by  desert- 
ing and  failing  to  provide  for  his  family.  The 
facts,  In  substance,  were:  John  and  Anna 
Lane,  the  deceased,  were  married  in  1873,  and 
from  two  to  four  years  thereafter  a  daughter, 
Etelttie  Lane,  who  afterwards  became  Emlttle 
Roesen,  was  bom  of  the  marriage.  In  1877 
or  1878  Lane  abandoned  his  wife  and  lived 
with  her  no  more.  During  the  years  of  his 
al>8ence  he  stayed  for  various  periods  in  Linn 
county,  Mo.,  Ft.  Worth,  Tex.,  Wichita,  Mc- 
Pherson  county,  Emporia,  Dodge  City,  and 
Topeka,  Kan.,  Smieca,  Mo.;  Castle  Rock,  Crip- 
ple Creek,  and  LeadviUe,  Colo.,  Pleasant  Val- 
ley, Utah,  and  perhaps  in  other  places.  When 
be  left  heme  he  took  his  daughter  with  him, 
kept  her  a  few  months,  and  thra  his  wife 
took  charge  of  her.  It  is  not  shown  that  a 
divorce  ever  was  granted  to  either  spouse, 
and  presumably  they  continued  to  be  husband 
and  wife  imtil  the  wife  died.  Neither  does 
the  record  state  the  relationship  of  the  par- 
ties to  the  action  to  Mrs.  Lane,  and  it  Ls  rather 
vague  about  whether  Lane's  whereabouts  aft- 
er he  left  home  were  known  to  his  wife  and 
her  heirs,  but  some  of  the  parties  knew  he 
was  living  at  least  for  a  good  portion  of  the 
period  of  his  absence.  George  Hecke  testi- 
fied he  had  not  heard  from  him  in  18  or  20 
years ;  but  he  testified,  too,  that  his  (Hecke's) 
father-in-law  told  him  of  seeing  Lane  in  Sen- 
eca, Mo.,  but  not  the  year  when  he  saw  him. 
Lane  testified  he  returned  to  Brookfleld,  Mo., 
In  1900,  and  was  in  Linn  county  that  winter 
with  his  brother,  near  Brookfleld. 

The  court  below  on  October,  5, 1917,  in  pass- 
ing on  the  Issues  raised  by  Lane's  petition  and 
the  answer  to  it,  found  Lane  was  the  widow- 
er of  Annie  B.  Lane,  and  Emittie  Lane  (after- 
wards Emlttie  Roesen)  was  their  daughter; 
that  Lane  was  63  years  old,  was  not  a  party 
to  the  partition  suit,  but  was  entitled  to  an 
estate  by  curtesy  in  the  proceeds  of  the  sale 
of  the  aforesaid  lands.  Other  findings  in  the 
judgment,  and  the  Judgment  itself,  are  as 
follows: 

"The  court  further  finds  that  there  is  now 
in  the  bands  of  the  sheriff  of  this  county  for 
distribution  among  the  heirs  and  legal  repre- 
sentatives of  the  said  Annie  E.  Lane,  arising 
from  said  partition  suit,  the  sum  of  |i5,737.35, 
and  that  the  cost  incident  to  this  motion  is 
$20.50,  and  that  the  present  cash  value  of  the 
-^rest  of  the  said  John  S.  Lane  in  said  fund, 


computed  under  the  mortality  table*   of  this 
state,  is  $2,646. 

"The  court  further  finds  that  since  the  death 
of  the  said  Annie  E.  Lane  there  has  beax  col- 
lected in  rents  from  the  aiud  lands  so  Bold  in 
partition  the  sum  of  $350,  no  part  of  which  lias 
been  paid  ^o  the  said  John  S.  Lane,  but  all  of 
the  same  has  been  paid  to  the  descendants  of  the 
said  Annie  E.  Lane,  and  that  in  addition  thereto 
the  defendant  Robert  Hecke  owes  as  rent  from 
said  lands  the  further  sum  of  $160,  and  making 
in  all  the  sum  of  $510  in  rents  from  said  lands. 
wMch  belongs  absolutely  to  the  said  John  S. 
Lane,  as  tenant  by  the  curtesy,  all  of  which 
rents  should  be  charged  to  the  descendants  of 
the  said  Annie  E.  Lane,  in  proportion  to  which 
they  owe  the  same. 

"It  is  therefore  ordered  and  adjudged  and  de- 
creed by  the  court  that  said  sum  of  $5,737.33, 
be  dibtributed  by  the  sheriff  among  the  parties 
hereto  entitled  in  the  following  auma  and 
amounts,  to  wit: 

Costa  Incident  to  motion t     IBS* 

John  8.  Lane,  curtesy  interest 2.CU  W 

John  S.  Lane,  rent  from  lands Sl(  00 

Louisa  J.  Carson 45147 

Alice  V.  Hecke 465  47 

Robert  Hecke   »S  47 

Sarah  W.   Keltb 4S3  44 

BmitUe  Roesen   4S3  44 

Estate  Louis  Hecke,  deceased 453  4S 

|S.n7  33 

"It  is  further  ordered  that  this  cause  be  com- 
tinued  to  await  the  final  report  of  the  said 
sheriff  distributing  said  funds." 

The  appeal  was  taken  from  that  Judgment, 
apparently  by  all  the  defendants. 

The  court  below  computed  the*  value  of 
Lane's  estate  for  life  by  the  curtesy,  according 
to  chapter  82  of  the  Revised  Statutes  of  1900. 
The'  first  section  of  the  chapter  reads  as  fol- 
lows: 

"When  a  party  as  tenant  for  life,  or  by  the 
curtesy,  or  in  dower,  is  entitled  to  the  annual 
interest  on  a  sum  of  money,  or  is  entitled  to 
the  use  of  any  estate,  or  part  thereof,  and  is 
willing  to  accept  a  gross  sum  in  lien  thereof, 
or  the  party  liable  for  such  interest,  or  affected 
by  such  claim,  has  the  right  to  pay  a  gross 
sum  in  lieu  thereof,  or  if  the  court  in  any 
legal  proceeding  adjudge  or  decree  a  gross  Enm 
to  be  paid  in  lieu  thereof,  the  sum  shall  be  es- 
timated according  to  the  then  value  of  an  an- 
nuity of  six  per  cent,  on  the  principal  sum  dar- 
ing the  probable  life  of  such  person,  according 
to  the  following  table,  showing  the  present 
value,  on  the  basis  of  six  per  cent,  interest,  of 
an  annuity  of  one  dollar  (according  to  the  Car- 
lisle Tables  of  MortaUty)  payable  at  the  end 
of  every  year  that  a  person  of  a  given  age  may 
be  living,  for  the  ages  therein  stated."  R.  S. 
1909,  i  8499. 

Next  follows  the  table  referred  to  In  said 
section,  and  two  other  sections  prescribing  the 
rule  of  calculation  and  giving  examples  to 
show  the  proper  use  of  it  No  error  having 
t>een  assigned  concerning  the  amount  award- 
ed to  Lane  as  the  value  of  his  curtesy,  the 
sections  need  not  be  transcribed. 

[1, 2]  We  can  think  of  no  theory  on  whkk 
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l4ine  Is  entitled  to  part  of  the  proceeds  of  tbe 
parcels,  as  be  was  not  a  party  to  tbe  suit 
prior  to  tbe  sale,  and  bis  curtesy  was  neitber 
sold  nor  bonght,  but  only  the  Interests  and 
estates  of  the  parties.  Smoot  v.  Judd,  161 
Ho.  673,  691,  61  S.  W.  864,  84  Am.  St.  Bep. 
738.  If  the  purchasers  knew  Lane  was  living 
and  held  the  curtesy,  probably  tbe  prices  they 
bid  were  less  than  they  would  have  offered 
had  be  been  a  party  and  bis  interest  adjudged 
and  sold.  However  that  may  be,  they  bought 
the  titles  only  of  the  parties  to  the  suit,  and, 
so  far  as  appears  on  the  present  record,  claim 
no  more.  As  to  whether  they  were  misled  re- 
garding the  state  of  those  titles  or  should 
have  relief  for  any  reason,  nothing  should  be 
said  on  this  appeal.  But,  as  the  facts  appear 
at  present,  the  money  to  be  distributed  was 
paid  to  tbe  sheriff  for  the  interests  of  those 
owners  who  were  parties  to  tbe  proceeding 
when  tbe  decree  was  entered  and  the  lands 
sold  and  belongs  to  them  exclusively.  The 
ca.se  of  Hinds  ▼.  Stevens,  45  Mo.  209,  wherein 
was  discussed  the  right  of  a  dowress  whose 
husband  died  after  Judgment  had  been  given 
fixing  his  interest  as  a  coparcener,  differs 
from  this  one  in  that  her  dower  was  consum- 
mate as  soon  as  her  husband  died  in  the  por- 
tion allotted  to  him,  whereas  Lane's  curtesy 
covers  the  entire  fee.  It  Is  true  an  acceptance 
by  him  of  the  portion  of  the  proceeds  awarded 
to  him  would  estop  him  to  assert  his  curtesy 
Interest  hereafter  (Bogart  v.  Bogart,  138  Mo. 
419,  40  S.  W.  91 ;  Fischer  v.  Siekmann,  126 
Mo.  165,  28  S.  W.  435) ;  but  this  rule  of  law 
does  not  meet  fully  the  exigencies  of  the  case, 
and  other  facts  are  to  be  considered. 

[3]  This  appeal  having  been  taken  from  the 
final  judgment  ordering  distribution  of  the 
proceeds,  the  proceeding  is  still  open  for  the 
correction  of  errors,  including  a  defect  of 
parties.  Clack  v.  Sires,  193  Mo.  502,  92  S.  W. 
224 ;  GolUer  v.  Lead  Co..  208  Mo.  246,  106  S.' 
W.  971. 

~  [4,  t]  Our  statutes,  following  tbe  practice 
of  equity  courts,  are  rigorous  in  requiring  all 
persons  Interested  in  lands  sought  to  be  par- 
titioned to  be  made  parties  to  tbe  suit,  and 
their  Interests  set  out  In  tbe  pleadings  and 
determined  by  the  judgment.  B.  S.  1909,  H 
2661,  2662.  2672.  The  rule  which  obtains  in 
chancery  regarding  the  parties  to  such  salts 
is  held  to  apply,  on  a  proper  construction  of 
the  statutes,  in  full  force  to  statutory  actions 
for  partition.  Estes  v.  Nell,  108  Mo.  172,  18 
S.  W.  1006.    In  tbe  dted  case  the  court  said: 

The  rule  "Jn  chancery  is  that,  anless  all  per- 
sens  whose  'interests  in  the  subject-matter  of 
tile  suit,  and  the  relief  sought,  were  bound  up 
with  that  of  others,'  are  brought  before  the 
court  and  made  subject  to  its  jurisdiction,  the 
suit  would  not  be  entertained.  'It  was  there- 
fore indispensable  that  all  the  cotenants  not 
uniting  in  the  petition  be  made  defendants.' 
[Citing  authorities.}  This  rule  in  equity  is 
made  to  appl.v  to  our  statutory  proceeding  for 
partition  (section  7135)  providing  that  'every 
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person  having  any  Interest  in  such  premises, 
whether  in  possession  or  otherwise,  shall  be 
made  a  party  to  such  petition.' "  1(W  Mo.  loc. 
dt  177,  18  S.  W.  1007. 

Accordingly  the  judgment  was  reversed, 
and  the  cause  remanded  for  tbe  omitted  per- 
sons to  be  brought  in  as  parties.  A  prior  case 
was  disposed  of  in  the  same  way,  because  the 
owner  of  an  undivided  one-third  of  the  prem- 
ises had  been  left  out  of  the  proceedings,  tbe 
court  saying: 

"Bosina  ia  not  a  party  to  this  suit,  and  as 
her  Interest  appears  on  the  face  of  tbe  record, 
there  can  be  no  partition  until  she  is  made  a 
party."    Dameron  v.  Jameson,  71  Mo.  07,  99. 

Where  one  who  had  a  vested  Interest  in  the 
land  to  be  divided  was  no  party,  and  though 
the  fact  appeared  on  tbe  face  of  the  petition 
and  no  objection  was  raised  on  that  score  at 
the  trial,  it  was  held  the  defect  was  not  waiv- 
ed as  it  would  have  been  In  other  actions; 
and  this  because  the  jurisdiction  of  partition 
suits  had  originally  been  in  the  chancery 
courts,  which  were  careful  to  have  before 
them  all  persons  Interested  In  the  lands,  so 
the  entire  title  would  pass  and  future  contro- 
versies be  avoided.  To  the  same  effect  are 
Hiles  V.  Bule,  121  Mo.  248,  256,  25  S.  W.  969 ; 
Lilly  V.  Menke,  126  Mo.  190,  214,  28  S.  W.  643, 
994 ;  Johnson  v.  Johnson,  170  Mo.  34,  66,  70  S. 
W.  241,  59  L.  B.  A.  748.  And  if  the  omission 
of  interested  parties  is  passed  over  In  the  trial 
court,  the  general  practice  Is  to  reverse  the 
judgment  on  appeal.  30  Cyc.  202,  and  cases 
cited  In  note, 

The  proper  course  would  be  to  remand  this 
cause  for  the  sale  to  be  set  aside  and  Lane 
brought  in  as  a  party,  his  interest  determin- 
ed, and  a  resale  ordered,  if  there  can  be  par- 
tition between  {i  life  tenant  and  remainder- 
men. But  in  this  jurisdiction  and  modt.  others 
a  tenant  for  life,  whether  by  curtesy '*#  other- 
wise, absent  statutory  authority,  cannot  com- 
pel partition  against  remaindermen  and  re- 
versioners, nor  they  against  him,  and  between 
such  estates  the  remedy  is  unavailable  except 
by  consent  of  tbe  respective  owners.  This  is 
because  no  common  interest  exists  between 
them  of  any  character,  either  In  coparcenary, 
tenancy  in  common  or  joint  tenancy.  The  right 
to  partition  in  such  cases  extends,  for  the 
benefit  of  cotenants  for  life,  to  allowing  their 
estates  to  be  divided  between  them,  and  for 
the  benefit  of  remaindermen  and  reversion- 
ers, to  allowing  partition  of  their  holdings, 
subject  to  the  life  estate.  Atkinson  v.  Brady, 
114  Mo.  200,  21  S.  W.  480,  35  Am.  St.  Bep. 
744;  Hayes  v.  McBeynolds,  144  Mo.  348,  46 
S.  W.  161;  Stockwell  v.  Stockwell,  262  Mo. 
671,  679,  172  S.  W.  23.  Where  the  owners  of 
an  estate  for  life  owned,  besides,  an  undivid- 
ed interest  in  the  remainder,  the  remedy  has 
been  allowed  for  a  division  of  the  Interests  in 
remainder,  subject  to  the  life  interest.  For 
example,  in  one  case  It  was  said: 
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"As  the  petitioner  ia  bimself  tiie  owner  of  the 
life  estate  in  the  whole  tract  proposed  to  be 
divided,  and  also  owns  the  interest  of  a  part 
of  the  remainder  mentioned,  no  objection  can 
of  course  be  made  to  the  partition  on  account 
of  the  entire  property  being  subject  to  a  life 
estate."  Reinders  t.  Koppelmann,  68  Mo.  482, 
500,  38  Am.  Rep.  802. 

In  another  case  the  opinion  said,  on  the 
authority  of  the  proceeding  one,  "that  the  es- 
tate sought  to  be  partitioned  is  subject  to  be 
partitioned,  is  settled,"  but,  by  looking  at  the 
briefs  In  connection  with  the  opinion,  It  is 
perceived  the  suit  was  for  a  division  among 
remaindermen,  subject  to  an  unexpired  life 
term.  Preston  v.  Brant,  96  Mo.  552,  10  S.  W. 
78.  The  fact  of  a  cointerest  also  existed  in 
Doerner  v.  Doemer,  161  Mo.  399,  407,  61  S. 
W.  801.  One  decision  seems  out  of  line  with 
those  which  declare  against  the  right  of  par- 
tition between  life  tenants  and  the  owners  of 
the  fee ;  for  In  it  the  holder  of  a  life  estate 
was  permitted,  as  coplaintlft  with  one  who 
held  a  contingent  remainder,  to  maintain  an 
action  for  partition  against  the  other  contin- 
gent remaindermen.  Slkemeler  v.  Galvln, 
124  Mo.  367,  27  S.  W.  551. 

Whatever  support  these  three  decisions 
last  mentioned  may  lend  to  the  view  that  life 
tenants  may  sue  remaindermen  in  partition, 
and  vice  versa,  was  taken  away  by  a  later 
decision,  where  It  was  said  regarding  them: 

"While  the  three  cases  mainly  relied  upon 
by  appellant  may  not  have  been  expressly  over- 
ruled, they  have  been  intentionally  disregarded 
in  cases  where  they  are  cited  and  could  have 
been  followed.  We  hold  they  are  not  controlling 
authorities  in  this  state  as  far  as  they  conflict 
with  the  conduelon  announced  in  this  case." 

The  conclusion  referred  to  was  against  the 
right  j|^  persons  to  whom  a  testator  had  de- 
vised Vnd  "during  their  natural  lives,"  with 
remainders  over,  to  maintain  an  action  to 
partition  by  a  sale  of  the  land  the  value  of 
their  life  estates  to  be  paid  to  them  out  of 
the  proceeds.  Hill  v.  HUl,  261  Mo.  55,  168  S. 
W.  1165.  The  same  conclusion  was  reached 
in  a  still  later  opinion  in  which  all  the  au- 
thorities In  this  state  were  examined.  The 
action  was  where  the  lands  in  controversy 
had  been  granted  to  the  plaintiff  and  her 
bodily  heirs,  thereby  creating  an  estate  for 
life  in  her  with  remainders  over  to  her  chil- 
dren. One  point  presented  for  decision  was 
the  right  of  the  plaintiff,  as  the  holder  of  the 
life  term,  to  maintain  the  action,  and  to  de- 
cide the  point  it  was  necessary  to  interpret 
the  first  section  of  the  article  of  our  parti- 
tion statutes.  R.  S.  1909,  §  2559.  Said  sec- 
tion, on  a  first  reading,  appears  to  confer  the 
remedy  on  any  one  or  more  of  the  persons 
holding  Interests  in  lands,  whether  of  Joint 
tenancy,  tenancy  in  common,  coparcenary, 
fee,  for  life,  years,  by  the  curtesy,  or  In  dow- 
er. Following  previous  precedents  the  court 
held,  notwithstanding  the  secticm  mentioned 


owners  of  life  estates  held  by  the  curtesy  or 
otherwise  as  entiUed  to  partition,  the  remedy 
was  allowed  only  when  there  were  coestatea 
between  the  parties,  saying: 

"The  controlling  feature  of  the  provision  ia 
that  there  must  be  an  existing  undivided  ten- 
ancy or  holding  in  land  by  two  or  more  owners, 
susceptible  of  being  so  parceled  between  them 
as  to  become  a  several  holding  by  each.  We 
may  at  the  outset  eliminate  Mrs.  Stockwell, 
the  life  tenant,  because  she  not  only  has  nothing 
which  is  susceptible  of  division,  her  tenancy 
covering  in  its  breadth  the  entire  estate  and 
in  its  length  the  period  of  her  life,  in  and  during 
which  no  other  person  can  have  any  interest 
unless  severed  from  this  freehold  by  her  own 
act.  That  this  does  not  constitute  a  subject 
for  partition  is  not  only  evident  from  the  use 
of  a  word  which,  in  such  a  connection,  can  have 
no  other  meaning  than  the  severance  of  com- 
mon and  undivided  interests,  but  also  from  the 
frequent  adjudications  of  this  court.  Atkinson 
V.  Brady,  114  Mo.  200;  Throckmorton  t.  Pence. 
121  Mo.  50;  Stewart  v.  Jones,  219  Mo.  614." 
Stockwell  V.  Stockwen,  262  Mo.  loe.  cit.  679, 
172  S.  W.  25. 

[I,  7]  Those  remarks  were  followed  by  a 
thorough  review  of  the  Miasouri  cases  <m  the 
question  under  discussion.  In  Atkinson  v. 
Brady,  114  Mo.,  supra,  the  statute  where  it 
speaks  of  suits  by  life  tenants,  by  the  curte- 
sy, etc.,  was  construed  to  have  no  application 
to  an  estate  by  the  curtesy  alone,  because  the 
holder  of  It  p<MSessed  the  entire  Interest  dur- 
ing his  life,  and  there  was  nothing,  so  far  as 
he  was  concerned,  to  partltlcm  ;  that  the  stat- 
utory authority  given  for  an  action  by  a  cur- 
tesy tenant  related  cnly  to  estates  held  in 
common;  for  Instance,  where  the  deceased 
wife  and  another  owned  property  as  tenants 
in  common  at  the  demise  of  the  wife,  or  her 
husband  acquired  an  undivided  Interest  aft- 
erwards, in  addition  to  his  curtesy  Interest; 
then,  as  a  matter  of  course,  he  could  hare 
his  right  ascertained  and  his  interest  set  off 
by  a  suit  for  that  purpose.  This  view  Is 
sound,  but  it  «hould  be  added  that  Joint  or 
cotenants  for  life  may  have  partition  be- 
tween themselves ;  and  a  court  has  said  that 
a  leading  text-writer  meant  to  state  no  more 
than  the  latter  proposition  when  he  declared 
a  tenant  for  life  or  years  could,  both  at  law 
and  in  equity,  compel  partition,  citing  Free- 
man on  Partition,  f  455.  Brown  ▼.  Brown, 
67  W.  Va.  251,  67  S.  E.  596,  28  L,.  R>  A.  (N. 
S.)  125,  21  Ann.  Gas.  263.  Whether  this  is  a 
correct  statement  of  that  learned  commoita- 
tor's  meaning  may  be  doubtful ;  for  the  few 
citations  given  in  support  of  his  text  go  far- 
ther. In  another  case  in  this  state  where  a 
parcel  of  land  held  by  a  dowress  was  soo^t 
to  be  partitioned  between  her  and  the  ovrners 
of  the  remainder,  this  court  decided  she  was 
neither  cotenant  nor  Joint  tenant  with  the  re- 
maindermen, but  owned  the  whole  property 
for  her  natural  life,  Indepoadent  and  irre- 
spective of  other  parties,  and,   this  beine 
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true,  there  was  no  Interest  to  set  off.  Hayes 
T.  McReynoldB,  144  Mo.  348,  353,  46  S.  W. 
161.  In  both  the  MlsBOurl  cases  Just  noticed 
it  was  said  remaindermen  conld  have  a  pai> 
tltlon  of  their  interests,  snbject  to  the  life 
estata  ' 

[1-1  •]  The  rnlea  in  the  dlfCerent  states  and 
the  authorities  declaring  the  rules  have  been 
collected  and  annotated  in  sereral  volumes. 
Brown  v.  Brown,  67  W.  Va.  251,  67  S.  E. 
696,  28  I/.  R.  A.    (N.  S.)  125,  21  Ann.  Oas. 

'  263 ;  Aydlett  v.  Pendleton,  111  N.  C.  28,  16  S. 
EX  8,  32  Am,  St  Rep.  776;  Field  t.  lieitz,  125 
Am.  St  Rep.  897;  McGonneU  ▼.  BeU,  121 
Tenn.  198,  114  S.  W.  203,  130  Am.  St  Rep. 
776;  Chlckamauga  Trust  Co.  t.  Lonas,  139 
Tenn.  228,  201  S.  W.  777,  U  R.  A.  1918D, 
451.  The  notes  to  the  last  case  are  compre- 
hensive,  and  it  will  be  perceived  by  reading 
them  that  the  weight  of  authority  is  in  ac- 
cord with  the  Missouri  decisions,  the  effect 
of  whidi  may  be  summarized  as  f<dlows: 
E^rst,  except  by  statutory  authority,  compul- 
sory partition  is  impossible  between  life  ten- 
ants and  remaindermen  or  reversioners ;  sec- 
ond, our  statutes  on  the  subject  do  not  ad- 
tborize  compulsory  partition  of  those  inter- 
ests; third,  a  partition  between  them  may 
be  granted  if  all  the  parties  consent 

[11-18]  Some  of  the  parties  In  the  case  be- 
fore us  are  incapable  of  consenting  to  a  par- 
tition because  two  or  three  are  minors  and 
one  is  insane.  Therefore  the  next  question 
Is  whether.  If  the  cause  were  remanded  to 
bave  Lane  brought  in  and  another  sale  made 
to  pass  his  interest,  this  course  would  be 
lawfuL  Unless  there  is  statutory  authority 
for  it,  clearly  it  would  not  be,  and  it  Is  In- 
cumboit  on  the  courts  to  protect  the  legal 
rights  of  minora  in  proceedings  of  this  kind. 
Freeman,  Cotenancy  and  Partition,  457.  And 
one  can  readily  see  their  interests  might  be 
Baerifleed  or  seriously  impaired  by  a  sale  and 
division  of  the  proceeds  with  the  life  tenant, 
computing  the  tetter's  interest  by  mortality 
tables.  Persons  who  are  sul  Juris  may  use 
their  judgment  about  the  expediency  of  such 
a  course  and  determine  for  themselves 
whether  they  prefer  to  have  partition  by  a 
sale  and  an  apportionment  of  the  purchase 

■  money  with  the  curtesy  holder,  or  await  the 
termination  of  his  life  and  estate.  A  differ- 
ent principle  controls  where  some  of  the  par- 
ties In  interest  are  under  the  disability  of 
minority  or  insanity.  Courts  have  had  occa- 
sion to  consider  the  question,  and  their  con- 
clusions are  in  harmony  with  what  we  have 
said.  In  one  case  minors  by  their  guardian 
sued  for  the  sale  of  lands  they  had  inherited 
from  the  mother,  and  in  which  their  father, 
the  defendant,  owned  the  curtesy.  The 
court,  in  denying  the  relief  prayed,  on  the 
ground  of  a  possible  wrong  to  the  children, 
said  it  was  the  peculiar  duty  of  courts  to 
protect  the  rights  of  infants,  and,  although  a 
suit  In  diancery  might  be  brought  by  a  gen- 


eral guardian,  nevertheless  a  minor  was 
treated  as  the  ward  of  the  court  and  under 
its  cognizance  and  protection,  citing  2  Story, 
Equity  Jurisprudence,  a  36.  As  a  further 
reason  for  the  dedEdxm,  the  coutt  pointed 
out  that  the  proceeds  of  a  sale  would  he  dis- 
tributed according  to  the  tables  of  mortalitir, 
which  would  give  the  curtesy  tenant  who 
was  41  years  of  age,  more  than  67  per  cent, 
and  the  children  32  per  cent ;  the  owner  of 
the  life  estate  thereby  receiving  more  than 
the  owners  of  the  fee.  In  the  present  case  the 
dli^arity  of  apportionment  would  not  be  so 
great ;  yet  Lane  would  receive  for  his  inter- 
est over  one-third  of  the  purchase  price  of 
the  land. 

That  statutes  to  enable  property  to  be  sold 
when  division  in  kind  Is  impracticable  are  to 
be  enforced  only  when  there  are  coestates 
has  been  decided  by  several  conrts.  A  Ken- 
tucky statute  provides  for  the  sale  of  Joint 
estates  if  the  land  is  indivisible  without  im- 
pairing its  value;  but  the  section  was  held 
to  apply  only  to  the  estates  in  possession  of 
persons  holding  Jointly,  and  not  where  the 
possession  was  with  an  estate  for  life.  In 
KansaB  It  was  held  a  court  had  no  power  to 
compel  a  partition  either  in  kind  or  by  sale 
of  the  Interests  of  remaindermen.  Shafer  v. 
Covey,  90  Kan.  588,  135  Pac.  676;  Ryan  v. 
Cullen,  89  Kan.  879,  133  Pac  430.  A  deci- 
sion of  this  court  bears  on  the  point,  for  in 
the  Stockwell  Case  the  proposition  was  press- 
ed that  the  court  could  decree  the  sale  of  the 
interests  of  remaindermen  by  virtiie  of  the 
section  of  the  partition  chapter  which  says: 

"If,  in  any  case,  from  the  nature  and  amount 
of  the  property  sought  to  be  divided,  and  the 
number  of  the  owners  it  shall  be  apparent  to 
the  court  tiiat  the  assignment  of  dower,  if 
any,  and  partition  thereof,  in  kind,  cannot  be 
made  without  great  prejudice  to  the  owners, 
an  order  of  sale  may  be  made."  R.  S.  1909,  { 
2612. 

The  court  pointed  out  that  said  sectlMi  au- 
thorizes a  sale  only  in  Instances,  when  the 
interests  held  by  the  parties  are  colnterests, 
and  therefore  within  the  scope  of  the  remedy 
by  partition.  Otherwise  stated,  the  sale  can- 
not be  ordered  unless  the  different  interests 
could  have  been  set  apart  in  severalty  by  a' 
partition  in  kind,  If  the  nature  of  the  prop- 
erty would  have  permitted  the  division  with- 
out prejudice  to  the  parties. 

[1 4, 1  {]  But  it  may  be  argued  the  law  for 
computing  the  value  of  life  estates  by  the 
mortality  tables  has  changed  the  rule,  as  it 
was  declared  in  the  decision  last  dted,  al- 
though the  case  arose  after  the  enactment  of 
the  mortality  tables  law.  But  the  court  did 
not  interpret  the  act  with  reference  to  the 
question  in  hand,  and  we  must  answer  it 
without  the  help  of  a  direct  precedent.  It  is 
true  a  partition  of  real  property  may  be  or- 
dered and  the  statutory  provision  for  a  sale 


Digitized  by 


Google 


856 


222  SOUTHWESTERN  REPORTER 


(Mo. 


enforced  If  the  property  Is  unsusceptible  of 
division  in  kind,  notwittistanding  minors 
hold  interests.  Thornton  y.  Thornton,  27 
Mo.  302,  72  Am.  Dec.  266.  But  we  have  seen 
that  this  rule  governs  only  the  cases  -in 
which  the  remedy  by  partition  is  allowed, 
namely,  when  the  interests  to  be  separated 
are  of  a  Joint  or  common  kind,  not  where  a 
life  tenancy  incumbers  the  fee.  Nor  is  this 
rule  affected  by  the  words  of  the  section  re- 
garding the  mortality  tables  and  directing 
their  use  "if  tlie  court  in  any  legal  proceed- 
ings adjudge  or  decree  a  gross  sum  to  be 
paid  in  lieu  thereof"  (that  is,  of  tenancies  for 
life,  by  the  curtesy  or  In  dower).  Those 
words  do  ;iot  extend  the  authority  of  the 
courts  to  adjudge  money  to  such  a  tenant  in 
lieu  of  his  estate,  in  instances  or  under  cir- 
cumstances theretofore  unauthorized,  but 
prescribe  a  mode  to  compute  the  value  of  his 
interest  when,  according  to  the  settled  law, 
this  may  be  done.'  On  reading  the  section  we 
have  quoted  (section  8489),  it  is  apparent 
that  it  neither  alludes  to  the  remedy  by  par- 
tition, nor  undertakes  to  amend  the  statutes 
which  regulate  the  scope,  of  the  remedy.  The 
language  of  the  section  expressed  no  purpose 
to  change  the  law  theretofore  existing  in 
this  state  against  compulsory  partition  be- 
tween life  tenants  and  the  owners  of  the  fee, 
and  so  radical  a  change  must  be  expressed 
or  plainly  implied  for  it  to  be  held  within  the 
intention  of  the  Legislature.  The  purpose  of 
the  enactment  was  to  prescribe  a  method  for 
computing  the  value  of  life  estates  whenever 
it  is  necessary  to  do  so  to  enforce  the  rights 
of  parties  under  the  la'w  as  It  stood,  not  to 
impair  those  rights  by  compelling  the  accept- 
ance of  money  in  lieu  of  estates.  The  Oar- 
llsle  Tables  were  used  to  determine  the  val- 
ue of  a  life  estate,  where  the  value  was  to  be 
credited  on  an  account  (Carnes  &  Perry  v. 
Polk,  5  Helsk.  [Tenn.]  244),  and  where  the 
value  of  such  an  estate  was  to  be  ascertain- 
ed for  the  purpose  of  estimating  the  dam- 
ages of  remaindermen  caused  by  changing 
the  grade  of  a  street  (City  of  Joliet  v.  Blow- 
er, 155  111.  414,  40  N.  E.  619),  and  under  a' 
statute  which  expressly  empowered  a  court 
of  chancery  to  sell  an  estate  of  dower  or 
curtesy  in  partition,  find  its  present  worth, 
and  apportion  the  proceeds  of  the  sale  ac- 
cordingly (Cronlulght  v.  Haulenbeck,  25  N.  J. 


Eg.  513),  and  to  compute  the  value  o<  a  dow- 
er interest  in  an  action  by  the  administrator 
of  the  dowresB  to  recover  the  consideration 
agreed  to  t>e  paid  by  the  heirs  of  ber  bus- 
baud  for  a  relinquishment  of  all  her  rl^ts 
in. his  estate  (Andrews  v.  Broughton,  S4  Mo. 
▲pp.  640),  and  in  an  action  by  a  widow  for 
the  death  of  her  huslMnd,  to  sbow  the  life 
expectancy  of  the  deceased  when  he  was  kill- 
ed (Boettger  v.  Iron  Works,  136  Mo.  531,  38 
S.  W.  298),  and  sometimes  to  determine  the 
risk  and  the  rate  of  premiums  on  insurance 
policies  (Abell  v.  Ins.  Co.,  18  W.  Va.  400, 433). 
None  of  the  Missouri  cases  that  treat  of  the 
use  of  the  tables,  except  two,  deal  with  the 
sections  in  question.  In  Tebeaa  t.  Ridge, 
261  Mo.  647,  170  S.  W.  871,  L.  B.  A.  1915C, 
367,  it  was  held  the  statutory  tables  should 
be  used  to  ascertain  the  value  of  an  inchoate 
right  of  dower  in  a  suit  against  a  buidmnd 
for  spedflc  performance  of  a  contract  by  him 
to  convey  land.  In  order  to  deduct  the  value 
of  the  dower  from  the  purchase  price  to  be 
paid  by  the  vendee.  This  case  overruled  tlie 
prior  one  of  Aiple-Hemmelmann  R.  E.  Co.  v. 
Spelbrink,  211  Mo.  671,  111  S.  W.  480,  14 
Ann.  Gas.  652. 

The  decisions  cited  supra  In  no  sense  inter- 
pret those  sections  so  as  to  determine  the 
question  we  are  considering,  but  are  simply 
examples  of  the  application  of  the  tables  in 
general,  uninfluenced  by  legislation  concern- 
ing them.  But  tlie  cases  do  indicate,  in  our 
Judgment,  the  kinds  of  litigation  wherein  our 
statutes  contemplate  the  use  of  the  mortality 
taUes  they  prescribe.  The  theory  is  untena- 
ble that  this  legislation  enlarges  the  power 
of  a  court  to  enforce  partition  of  estates  in 
land,  where  there'  is  no  community  of  inter- 
est such  as  has  been  held  heretofore  to  be 
subject  to  the  remedy.  Indeed,  one  court 
has  gone  so  far  as  to  hold  a  legislative  enact- 
ment Intended  to  have  that  effect  would 
work  deprivation  of  property  without  due 
process  of  law.  McConnell  t.  Bell,  121 
Tenn.  198,  U4  S.  W.  203,  130  Am.  St  lU^ 
770. 

The  proceeds  of  the  sale  of  the  lands  in 
the  present  case  should  be  divided  araomg 
the  parties  whose  interests  were  sold ;  there- 
fore the  Judgment  is  reversed,  and  the  cause 
remanded. 

All  concur. 
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WAGNER  V.  PRYOR  et  al.     (No.  16036.) 


(St.  Loois  Court  of- Appeals. 
8,  1920.) 


Missouri.    June 


1.  Trial  $=al65— In  passing  on  demurrer,  eourt 
is  not  restricted  to  plaintiff's  testimony,  If 
he  is  honestly  mistaken  In  statements  against 
interest. 

In  passing  on  a  demurrer  to  tlie  evidence, 
the  court  should  consider  all  the  evidence  be- 
fore it,  and,  thoueb  plaintiGTs  own  testimony 
fails  to  make  a  case  for  the  jury,  yet  where, 
through  ignorance  or  honest  mistake,  etc.,  he 
makes  statements  against  his  interest,  they 
are  not  conclusive. 

2.  Railroads  <s=9400(  1 4)— Negligence  ander  hu- 
manitarian doetrlae  held  qneatlon  for  Jury. 

In  an  action  by  one  struck  by  an  engine 
when  attempting  to  cross  the  tracks,  evidence 
held  sufficient  to  go  to  the  jury  under  the  hu- 
manitarian doctrine,  though  the  testimony  of 
plaintiff  himself,  who  was  very  aged,  that  he 
stepped  from  behind  a  box  car  onto  a  track 
about  4  feet  away,  etc.,  tended  to  show  the 
company's  want  of  negUgence. 

3.  Railroads  €=9370— Doty  of  lookout  defined. 

It  is  the  duty  of  a  rai^oad  company  to  use 
ordinary  care  in  keeping  a  lookout  for  pe- 
destrians at  a  point  known  to  be  customarily 
used  by  the  public.  ' 

Appeal  from  St.  Louis  Circuit  Court ;  Kent 
K.  Koernerr  Judge. 

Acti<«  by  Peter  Wagner  against  Edward 
B.  Pryor  and  another,  receivers  of  the  Wa- 
bash Railroad  Company.  From  a  judgment 
for  plaintiff,  defendants  appeal,  and,  the  orig- 
inal plaintiff  having  died  since  trial*  the 
action  was  revived  in  the  name  of  ElUai  Wag- 
ner, administratrix.    Afarmed.    . 

N.  S.  Brown,  of  St.  Ix)uls,  and  A.  B.  L. 
Gardner,  of  Clayton,  for  appellants. 

Frank  A.  Thompson  and  M.  U.  Hayden, 
both  of  St.  Louis,  for  respondent. 


NIPPER,  C.  This  is  a  suit  originally  in- 
Btltnted  in  the  drcnlt  court  of  the  dty  of 
St.  Lonls  by  Peter  Wagner  to  recover  dam- 
ages for  personal  Injuries  sustained  by  him 
from  being  struck  by  a  locomotive  owned 
and  operated  by  appellants.  The  accident  Is 
alleged  to  have  occurred  in  front  of  defend- 
ants' railroad  station  at  Ferguson,  Mo.,  at 
abont  7  o'clock  In  the  morning  on  the  9th 
of  June,  1914.  The  original  plaintiff  having 
died  since  the  trial  of  this  case  in  the  court 
below,  the  cause  has  been  revived  in  the 
name  of  the  present  plaintiff. 

The  petition  counts  upon  the  negligence  of 
appellants:  (1)  Failure  to  give  warning ;  (2) 
failure  to '  keep  a  watch  or  lookout,  when 
It  was  known,  or  should  have  been  known  by 
the  exercise  of  ordinar/  care,  that  persons 
were  likely  to  he  crossing  the  tracks  at  the 
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place  where  the  accident  occurred;  (3)  op- 
erating and  running  the  locomotive  at  a 
high  and  dangerous  rate  of  speed;  (4)  faille g 
to  exercise  ordinary  care  to  stop  or  slacks'^ 
the  speed  of  the  locomotive,  after  It  ws"* 
known,  or  should  have  been  known,  tha* 
plaintiff  was  in  a  poMtion  of  peril,  and  wa^ 
oblivious  to  the  danger.  The  answer  was  a 
general  denial,  and  a  plea  of  contributor; 
negligence.    The  reply  was  a  general  denial. 

At  the  close  of  plaintiff's  evidence,  defend- 
ants offered  an  instruction  In  the  nature  of  a 
demurrer  to  the  evidence,  which  the  court 
overruled.  Defendants  offered  no  evidence. 
The  case  was  submitted  to  the  jury  under 
the  "humanitarian"  or  "last  dear  chance" 
doctrine.  Plaintiff  recovered  judgment  In  the 
sum  of  $2,000.  Defendants  In  due  form  and 
manner  perfected  their  appeal. 

The  contention  of  appellants  In  this  court 
is:  (1)  The  court  erred  in  overruling  the 
demurrer  to  the  evidence,  offered  at  the  close 
of  plaintiff's  case,  for  the  reason  that  plaintiff 
was  guilty  of  contributory  and  concurring 
negligence,  and  the  "humanitarian"  doctrine 
has  no  application.  (2)  The.  court  erred  in 
giving  plaintiff's  instruction,  in  that  It  omit- 
ted to  submit  to  the  jury  the  element  involv- 
ing plaintiff's  right  to  be  upon  the  tracks  of 
defendants  at  the  time  and  place  mentioned 
in  the  evidence.  Appellants,  in  their  brief 
and  argument  with  respect  to  the  demurrer, 
seem  to  rdy  solely  upon  the  testimony  of 
plaintiff  himself,  without  regard  to  the  testi- 
mony of  plaintiff's  witnesses  who  testified  in 
bis  behalf. 

[1,  2]  At  the  time  of  this  accident,  plain- 
tiff was  near  73  years  of  age,  and  lived  in 
the  town  of  Ferguson,  and  had  lived  there 
for  many  years  prior  thereto.  He  testified 
he  worfced  fi>r  the  United  State  government, 
in  the  city  of  St  Louis,  and  had  so  worked, 
with  the  exception  of  an  Interval  of  3  years, 
since  1861.  In  going  to  his  work  each  morn- 
ing, he  would  board  a  train  of  defendants  at 
Ferguson  and  ride  into  the  city  of  St.  Louis. 
On  this  particular  morning  he  was  ascend- 
ing the  embankment  leading  up  to  the  rail- 
road tracks  of  defendants,  immediately  in 
front  of  the  station.  There  was  a  path  lead- 
ing diagonally  up  this  embankment,  which 
was  used  by  the  public,  and  bad  been  so  used 
for  many  years,  as  the  most  convenient  way 
to  reach  the  station  from  that  portion  of 
the  town  from  which  plaintiff  was  going. 
There  were  two  tracks  in  front  of  the  sta- 
tion, running  north  and  south  at  that  point. 
Plaintiff  says  these  tracks  were  about  4  feet 
apart,  but  other  witnesses  place  the  distance 
at  8  feet  Plaintiff  says  that  when  he  cross- 
ed the  easternmost  track  there  was  a  fright 
car  standing  on  this  track  almost  In  front 
of  the  station;  that  he  placed  his  hand  on 
the  coupling,  leaned  over,  and  looked,  and 
saw  no  locomotive  in  sight  (although  it  was 
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shown  by  other  evidence  that  one  ooold  bare 
been  seen  for  half  a  mile),  then  stepped  hur- 
riedly in  an  eHTort  to  cross  the  western  track 
immediately  in  front  of  the  station,  and 
while  taking  the  last  step  he  was  struck  by 
one  of  defendants'  locomotives;  that  he  did 
not  see  the  same  until  it  had  struck  him. 
At  this  time  there  were  two  or  three  other 
witnesses  standing  a  little  more  than  100  feet 
away,  who  were  watching  plaintiff  at  the 
time  the  accident  occurred.  All  of  these 
witnesses  Mwitradict  plaintiff  as  to  his  hav- 
log  looked,  and  as  to  the  rate  of  speed  at 
which  he  was  walking.  Each  of  them  testi- 
fied that  plaintiff  did  not  look,  and  was  walk- 
ing very  slowly.  Only  one  witness  testified 
as  to  the  distance  the  locomotive  was 
from  plaintiff  at  the  time  he  started  to  cross 
the  trade  he  was  attempting  to  cross  when 
be  was  struck.  This  witness  testified  that 
when  plaintiff  started  to  cross  that  track 
he  saw  the  railroad  engine  coming,  and  that 
it  was  at)ont  70  feet  away;  that  plaintiff 
never  looked  at  any  time  after  he  reached 
the  top  of  the  embankment,  and  was  walk- 
ing very  slowly ;  that  no  whistle  was  blown, 
but  that  be  did  not  know  whether  any  bell 
was  ringing  or  not.  Other  witnesses  testi- 
fied the  engine  was  traveling  at  a  rate  of 
speed  of  about  10  <«  12  miles  an  hour. 

If  plaintiff  was  conclusively  bound  by  bis 
own  statements,  appellant's  demurrer  should 
probably  have  been  sustained,  for  according 
to  his  testimony  he  stepped  from  behind  a 
box  car  onto  a  railroad  track  4  feet  away 
and  immediately  in  front  of  a  moving  train, 
and  therefore  his  negligence  In  so  doing 
would  be  the  proximate  cause  of  his  injury, 
for  appellants'  servants,  operating  their  lo- 
comotive, would  have  bad  no  opportunity  to 
have  stopped  the  same  in  time  to  have  pre- 
vented the  Injury.  But  in  passing  upon  a 
demurrer  the  court  should  consider  all  the 
testimony  before  It,  and  even  though  plain- 
tUTs  own  testimony  falls  to  make  a  case  for 
the  consideration  of  the  Jury,  yet  where  it 
is  shown  that  one  through  ignorance,  over- 
•  sight,  failing  memory,  due  to  old  age,  or 
mistake  honestly  made,  makes  statements 
against  his  interest  which  are  not  true,  the 
Jury  is  not  bound  to  give  conclusive  effect 
to  such  statements.  Quinn  v.  Railroad,  218 
Mo.  loc.  cit.  506,  118  S.  W.  46;  Norris  v. 
Railroad,  239  Mo.  695, 144  S.  W.  783 ;  Huff  v. 
Railway,  213  Mo.  495,  111  S.  W.  1145. 

At  the  time  plaintiff  was  giving  Ids  testi- 
mony it  was  shown  that  he  was  a  very  old 
man,  suffered  from  loss  of  memory,  and  stat- 
ed in  his  testimony  that  since  his  injuries 
he  had  suffered  so  much  that  he  was  unable 
to  rememl)er  or  to  give  correct  dates.  We 
think  It  is  apparent  from  an  examination 
of  his  testimony  that  he  was  not  entirely 
cognizant  of  aU  that  took  place  on  the  morn- 
ing of  the  injury,  and,  as  was  said  by  the 
Kansas  City  Court  of  Appeals  in  the  case 


of  Downs  T.  Racine-SatU^  Co,  175  Ho. 
App.  loc.  dt  387,  162  S.  W.  333,  in  speak- 
ing of  an  Instruction  telling  the  Jury  that 
admissions  against  interest  are  true,  we  find 
the  following: 

"But  in  more  recent  cases,  of  which  that  of 
Huff  T.  Railway,  213  Mo.  495,  may  be  aelected 
for  review,  such  instruction  is  condemned  on 
the  ground  that  it  not  only  singles  ont  the  plain- 
tiff and  comments  on  his  testimony  bat  that  it 
erroneously  declares  the  law.  The  court  re- 
jects the  idea  that  a  party  testifying  as  a 
witness  should  be  conclusively  bonnd  by  the 
statements  he  may  make  against  his  interest, 
and  announces  the  better  and  more  just  rule 
that  if  a  party,  through  ignorance,  oversight,  or 
mistake,  makes  statements  against  hia  interest 
which  are  not  true,  the  jury  are  not  bonnd  to 
give  condnsive  effect  to  snch  atatements.** 

Considering  the  other  testimony.  If  the 
Jury  believed  it  (and  it  was  within  its 
province  to  do  so),  it  was  shown  that  the 
engine  was  70  feet  away  at  the  time  appel- 
lant started  to  cross  the  track.  At  tbat  time 
be  was  in  a  position  of  peril.  There  was 
a  stralj^t  track  and  nothing  in  the  wa.T. 
and,  conceding  his ,  n^llgence,  it  is  shown 
by  the  testimony  here  that  this  locomotiTe, 
under  the  conditions  mentioned  In  the  evi- 
dence, traveling  at  the  rate  of  speed  at  which 
it  was  shown  to  have  been  traveling,  could 
have  been  stopped  within  a  distance  of  from 
35  to  42  feet  This  would  have  left  a  space 
of  least  28  feet  between  the  «tgine  after  it 
was  stopped,  and  the  plaintiff,  who,  accord- 
ing to  the  testimony  of  his  witnesses,  was 
walking  slowly  across  the  trade  wlthoat  lodg- 
ing, and  entirely  oblivious  to  the  danger  in 
which  he  was  placed.  This  clearly  makes 
a  case  under  the  "humanitarian"  doctrine, 
and  there  was  no  error  In  the  court's  re- 
fusal to  sustain  a  danurrer  upon  tbat 
ground. 

[3]  All  the  evidence  tended  to  show  con- 
clusively that  the  point  at  which  plaintiff 
entered  upon  the  tracks  of  the  defendants 
or  upon  its  right  of  way,  was  at  a  place 
which  had  been  used  by  the  public  generally 
for  many  years,  in  going  to  and  coming  from 
the  station,  and  there  was  no  dispute  or 
room  for  argument  upon  tbat  propoeitloD. 
This  was  a  point  where  defendants  had  a 
right  to  expect,  and  should  have  exerdsed 
ordinary  care  in  keeping  a  lookout  for  per- 
sons who  were  likdy  to  cross  the  tracks  at 
the  place  mentioned  In  the  evidence,  and 
there  was  no  error  In  the  Instructicxi  given 
for  the  plaintiff.  Eppstein  v.  Railroad,  197 
Mo.  720,  94  S.  W.  967. 

We  find  no  reversible  error.  The  verdict 
was  a  righteous  one.  The  Commissioner 
recommends  that  the  Judgment  be  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
NIPPER,  C,  Is  adt^ted  as  the  opinion  of  the 
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The  Judgment  of  the  circuit  court  Is  ac- 
cordingly affirmed. 

REYNOLDS,  P.  J.,  and  ALLEN  and  BECK- 
EK,  JJ.,  concur. 


ROBERTS  V.  HODGES  et  al.   (VANDALIA 

BANKING  ASS'N,  Garnishee). 

(No.   15719:) 

(St.  Lonis  Court  of  Appeals.    Hissovri.    Sub- 
mitted on  Briefs  May  7,  1920.    Opinion 
Filed  June  11,  1920.) 

1.  Laadlord  and  tcaant  «=>328(3)  —  Landtord 
held  not  te  waive  his  Hen  on  cora  by  aathor- 
l2ing  teaant  to  sell. 

A  landlord,  by  autliorisinK  a  tenant  to  sell 
rent  corn,  does  not  necessarily  waive  his  lien 
on  the  corn  given  under  Rev.  St.  1900,  {  7888, 
or  his  right  to  the  proceeds,  particularly  where, 
although  the  tenant  deposited  the  money  in  his 
own  account,  he  made  unsuccessful  trips  to  see 
the  landlord's  agent  for  the  spedfic  purpose  of 
figuring  up  the  account  and  turning  over  the 
money  received,  so  that  the  landlord's  right 
thereto  was  superior  to  that  of  tenant's  cred- 
itor. 

2.  Garnishment  «=»  105— Garnishment  oredltor' 
has  same  right  against  garnishee  as  defendant 
baa. 

The  garnishing  creditor  can  have  no  higher 
right  against  the  garnishee  himself,  in  the  ab- 
sence of  fraud,  than  had  the  defendant  in  the 
execution  under  which  the  attachment  and  gar- 
nishment were  levied. 

3.  Landlord  and  tenant  ®=>246(6)— Landlord 
held  entitled  under  lease  to  lien  lor  meadow 
rent  on  deposit  by  tenant  af  money  received 
from  sale  of  earn. 

Where  a  tenant  deposited  money  in  a  bank 
received  from  his  sale  of  com,  under  the  lease 
providing  "all  crops  due  to  stand  good  for  all 
rents,"  the  landlord  had  a  lien  on  the  money  for 
meadow  rent,  as  well  as  for  rent  of  com 
ground. 

4.  Appeal  and  error  <S=3 1054(1) —  Erroneous 
admission  of  evidence  not  necessarily  prejudi- 
oial  in  trial  befors  court. 

The  admission  over  objection  of  evidence 
which  ought  to  have  been  excluded  is  not  nec- 
essarily prejudicial  error  requiring  reversal  of 
judgment,  particularly  where  the  trial  was  be- 
fore the  coart  without  a  jury. 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty; Ernest  S.  Gantt,  Judge. 
"Not  to  be  offldally  published." 

Action  by  L.  W.  Roberts  against  3.  R. 
Hodges,  in  which  plaintiff  recovered  a  Judg- 
ment and  sued  out  execution  and  the  Van- 
daiia  Banking  Association  was  made  gar- 
nishee and  the  Farmers  &  Merchants  Banli  of 
Vandalla,  Mo.,  interpleaded,  claiming  the 
garnislied  money.    On  trial  of  the  Interplea  a 
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Jury  was  waived,  and  Judgment  rendered 
for  the  interpleader.  Motions  for  new  trial 
and' in  arrest  were  overruled,  and  plaintiff 

appeals.    Judgment  affirmed. 

PlalntilT,  appellant  here,  on  March  8,  1916, 
recovered  a  Judgment  against  J.  R,  Hodges, 
In  the  circuit  court  of  Audrain  county,  for 
$591.40  with  Interest  at  8  i>er  cent,  per  annum 
from  that  date,  and  costs.  On  December  IS, 
1916,  he  sued  out  an  execution,  under  which, 
and  by  direction  of  plaintiff,  the  sheriff  at- 
tached In  the  hands  of  the  Vandalla  Bank- 
ing Association  all  moneys,  etc.,  belonging 
to  the  defendant  and  duly  summoned  it  as 
garnishee.  Interrogatories  were  duly  filed, 
the  garnishee  appeared  at  the  March,  IJDIT, 
term  of  the  circuit  court  and  answered,  ad- 
mitting that  It  had  in  its  possession  and  un- 
der its  control  the  sum  of  $876.35,  which  it 
held  to  the  credit  of  the  account  of  the  de- 
fendant Hodges.  With  its  answer  the  gar- 
nishee asked  the  court  for  an  order  permitting 
it  to  pay  the  above  sum  into  court,  to 
be  allowed  a  reasonable  sum  for  answering 
and  for  attorney's  tee,  and  to  be  discharged. 
Oespositing  the  amount,  less  $25.00  allowed 
It,  the  garnishee  was  discharged. 

At  the  same  term  of  court  the  Fanners 
&  Merchants  Bank  file  Its  interplea,  admit- 
ting the  garnishment  of  the  money  and  its 
deposit  in  court  by  the  garnishee,  and  avers 
that  when  the  money  was  attached  it  was  not 
the  property  of  defendant  Hodges  but  of  the 
Interpleader,  further  claiming  that  the  money 
so  attached  was  money  realized  by  Hodges 
on  the  sale  of  a  crop  of  corn,  and  was  rent 
money  due  by  Hodges,  as  its  tenant  of  the 
farm  on  which  the  crop  was  grown;  that  It 
had  a  lien  on  the  cr<^,  and  this  ntoney,  being 
Its  share  of  the  proceeds  of  the  sale  of  the 
crop,  It  has  a  lien  on  it 

Plaintiff,  by  reply,  challenged  the  claim 
of  the  interpleader. 

The  cause  coming  on  for  trial  under  the 
interplea,  a  Jury  being  waived,  the  court 
found  the  issues  In  favor  of  the  interpleader 
and  adjudged  that  it  recover  the  sum  of 
$851.35,  the  amount  paid  into  court  by  the 
garnishee,  after  deducting  the  sum  of  $25.- 
00  allowed. 

At  the  trial  the  interpleader  introduced 
evidence  showing  it  was  owner  of  the 
land,  220  acres,  In  Ralls  county,  and  bad 
leased  it  to  Hodges  and  his  brother.  The 
lease  was  introduced  In  evidence.  Among 
other  provisions  in  the  lease  is  one  that  the 
tenants  are  to  pay  $112.50  for  25  acres  of 
meadow  and  pasture  land,  and  are  to  give 
a  note  for  this  amount,  payable  January  1, 
1017,  "all  crops  due  to  stand  good  for  all 
rents."  The  lease  further  provides  that  the 
lessees,  in  consideration  of  the  leasing,  etc., 
agree  to  pay  the  party  of  the  first  part  as 
rent  for  the  corn  land  "two-flfths  delivered 
at  railroad  or  as  good  a  market,    •    •    • 
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and  one-third  of  tbe  oats  thresbed  and  deliv- 
ered at  Farber  or  Vandalla,  MlssourL" 

Defendant  Hodges  testified  tbat  he  lived  on 
'this  farm,  which  he  and  bis  brother  had 
leased,  taking  possession  March  1,  1916; 
that  he  farmed  the  land  under  the  lease,  put- 
ting 45  acres  In  oats  and  about  110  acres  In 
com  raising  about  2,115  bushels  of  corn.  He 
sold  1,508  bushels  of  this  com  to  one  Orover 
Sutton  and  617  bushels  to  one  Samuel  Sutton 
at  80  cents  a  bushel,  which  was  all  the  com 
he  sold  off  tbe  place ;  tbat  he  kept  431  bushels 
for  bis  own  use,  making  tbe  total  amount  of 
com  raised  on  the  place  2,546  bushels.  The 
corn  was  not  divided  in  tbe  field  but  was 
gathered  and  weighed  at  the  home  place. 
Grover  Sutton  gave  him  a  check  for  $1,206.- 
80  in  paym'ent  of  the  corq.  Asked  if  at  «ny 
time  the  interpleader,  or  any  of  Its  directors, 
or  Its  agent,  had  given  him  authority  to  sell 
this  com,  he  said  "No."  Witness  testified 
that  he  deposited  the  money  be  had  received 
from  Grover  Sutton  for  the  corn  to  his  own 
credit  with  the  Vandalla  Banking  Association 
and  had  never  turned  over  any  part  of  it  to 
the  interpleader;  nor  had  he  done  so  at 
the  time  of  tbe  garnishment,  nor  in  any 
manner  compensated  It  for  the  rent,  nor  paid 
it  any  money  since  selling  tbe  com  to  the 
Suttons;  that  the  money  garnished  was  tbe 
money  he  had  received  from  the  sale  of  the 
com.  Witness  said  he  sent  the  check  be  bad 
received  from  Grover  Sutton  for  the  com, 
down  to  the  Vandalla  Banking  Association  by 
mail,  and  went  to  Vandalla  a  few  days  after- 
wards to  see  Mr.  Gatson  to  apply  it  on  the 
rent,  but  Mr.  Gatson  was  not  there;  missed 
him  on  a  second  trip.  The  third  trip  he  made 
to  see  Mr.  Gatson  at  Vandalla  was  on  tbe 
day  the  money  was  garnished ;  had  never 
been  able  to  see  Mr.  Gatson  after  he  'sent 
in  the  check,  and  had  not  seen  him  before 
tbe  money  was  garnished,  after  he  had  de- 
posited it  In  the  Vandalla  Banking  Associa- 
tion. Asked  what  he  wanted  to  see  Mr. 
Gatson  for,  witness  said  that  he  wanted  to 
figure  up  with  him  and  go  over  the  weights 
and  things  and  apply  the  money  in  the  bank 
to  the  rent;  pay  his  rent  for  the  two-fifths 
of  the  corn.  None  of  the  rent  has  been  paid, 
neither  the  corn  rent  nor  the  cash  rent,  ex- 
cept the  rent  on  oats,  which  he  thresbed; 
that  had  been  paid.  The  oats  rent  had  been 
settled  for  with  bis  landlord  and  is  not  here 
involved.)  What  he  has  not  paid  for  was 
two-fifths  of  the  corn  and  $112.50  cash  rent 
for  the  grass.  "The  corn  rent  was  due 
whenever  the  corn  was  disposed  of,"  said  the 
witness.  The  corn  was  delivered  the  latter 
part  of  November  and  the  first  part  of  De- 
cember, 1916.  Witness  said  that  he  had  not 
given  any  note  for  the  $112.50. 

On  cross-examination  defendant  repeated 
that  he  bad  not  sold  any  corn  to  any  one,  ex- 
cept the  two  Suttons,  during  the  year  1910, 
from  March  1,  1916,  to  tbe  presmt  time 
(April  5, 1917).    Samuel  Sutton  bad  paid  him 


for  the  corn  with  a  check,  which  he  cashed. 
It  was  for  $445.00.    Out  of  this  he  paid  bis 
expenses;    had  kept  421  bushels  of  corn  to 
feed  out  and  bad  about  100  bushels  left. 
Asked  bow  be  happened  to  deliver  tbe  corn 
to  Samuel  and  Grover  Sutton,  witness  an- 
swered that  at  tbe  time  they  were  paying  a 
little   more   out    there — ^feeders  were — than 
was  being  paid  at  the  railroad;  were  paying 
80  cents  a  bushel ;  had  gone  ahead  and  sold 
the  com  to  them  without  asking  anybody; 
that  be  bad  had  a   talk   with  Mr.  Gatson 
and  he  bad  told  him  to  go  ahead  and  deliver 
the  com ;   never  said  for  him  to  sell  it  and 
collect  for  It,  but  that  if  he  could  sell  it  out 
there  for  as  much  or  more  than  at  the  rail- 
road, to  do  so.    Gatson  did  not  tell  him  to  go 
ahead  and  deliver  the  com  to  either  Grover 
or  Samuel  Sutton.    His  understanding  was 
that  Gatson  told  him  to  go  abead  and  de- 
liver the  corn  to  anybody  he  could  sell  It  to 
out  there  who  would  pay  as  much  or  more 
than  he  could  get  at  the  railroad;  that  was 
his   understanding;    could   not  say   exactly 
when  he  collected  from  Grover  Sutton  for 
the  com  he  bad  delivered  to  blm;  but  he 
bad  deposited   the  check  for  $1,206.80,   re- 
ceived for  it,  December  7th ;   judged  that  he 
"had  received  it  two  or  three  days  before. 
He  had  deposited  this  check  in  tbe  Vandalla 
Bank,  as  well  as  a  chec^  given  blm  by  a  man 
named  McClardy  for  rent  -of  a  house  and 
ten  acres  of  ground  on  the  Curtley  farm. 
That  check  was  for  $50.00.     Witness  testi- 
fied that  he  deposited  the  checks  with   the 
Vandalla   Banking   Association   to   his   own 
credit  and  checked  on  them  himself.    He  tes- 
tified as  to  the  deposits  that  he  bad  made 
with  the  Vandalla  Banking  Association  from 
November  1st,  when  his  balance  was  $33.33, 
down  to  the  time  of  tbe  deposit  April  3, 
1917,  depositing  $1,256.80  December  8,  1916. 
(This  included  the  Grover  Sutton  check  for 
$1,206.80  and  the  McClardy  check  for  $50.00.) 
The  money  he  received  from  Grover  Sutton 
was  evidenced   by  the  check   for  $1,206.80, 
which  he  sent  to  the  Vandalla  Banking  As- 
sociation by  mail.    Asked  by  the  court  why 
he  had  not  deposited  the  money  in  the  Farm- 
ers &  Merchants  Bank,  witness  answered  that 
be  always  did  business  at  tbe  Vandalla  Bank- 
ing Association  and  his  check  was  on  that 
institution  and  be  sent  it  to  them.    At  that 
time  the   Farmers  &   Merchants    Bank    of 
Vandalla  was  not  actively  engaged  In  bank- 
^ig  business.    Ask6d  if  that  was  the  reason 
he  did  not  send  it  to  the  Farmers  &  Mer- 
chants Bank,  or  if  it  was  because  be  vraa 
doing  business  at  the  Vandalla  Banking  As- 
sociation, witness  answered  that  it  was  both, 
he  supposed;    that  there  was  no  such  bank 
there  at  the  time  as  the  Farmers  &  Mer- 
chants   Bank.    There    was    another    bank 
there  but  under  a  different  name.    The  Van- 
dalla Banking  Association  was  where  he  did 
business  and  be  felt  like  that  was  the  place 
for  him  to  send  the  check.    A  part  of  the 
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com  delivered  to  Grover  Sutton  belonged  to 
the  ^'annere  &  Merchanta  Bank  of  Vandalla, 
and  a  part  to  witness  and  his  brother ;  haul- 
ed enough  to  pay  the  rent;  "it  belonged  to 
the  bank;  that  Is  we  hauled  enough  to  pay 
our  rent;"  and  owed  the  Interpleader  $112.- 
50  cash  rent;  did  not  send  the  Farmers  & 
Merchants  Bank  of  Vandalla  the  money  for 
its  com  but  deposited  It,  together  with  his 
own  part  of  It,  In  the  Vandalla  Banking  As- 
sociation. Asked  by  the  court  if  he  had  con- 
sulted with  -any  one  connected  with  the 
interpleading  bank  about  where  he  should 
deliver  Its  part  of  the  com,  witness  an- 
swered that  he  had  a  talk  with  Mr.  Gatson 
some  time  before  he  commenced  to  gather  the 
com  and  told  him  he  thought  he  would  be 
able  to  get  more  money  for  It  out  there,  that 
Is,  close  in  the  neighborhood  and  from  feeders 
than  at  the  local  market,  and  Gatson  told 
him  he  could  deliver  It  out  there.  When 
he  deposited  the  check  in  the  bank,  about  the 
6tb  or  8th  of  December,  1916,  he  only  had 
about  $18.00  to  his  credit. 

Mr.  Gatson,  sworn  in  behalf  of  the  intet- 
pleader,  testified  that  he  was  the  agent  of 
the  Farmers  &  Merchants  Bank  in  this 
transaction;  that  the  bank  had  never  been 
paid  anything  for  the  rent  except  aa  to 
the  oats;  that  no  part  of  the  com  rent, 
or  any  part  of  the  money  rent  on  the  pasture 
bad  been  paid.  Asked  if  he,  acting  in  his 
capacity  as  officer  and  agent  of  the  bank, 
authorized  Hodges  at  any  time  to  sell  and 
dispose  of  the  com,  objection  was  made  by 
counsel  for  plaintiff,  overruled,  exceptions 
saved,  and  witness  answered  that  he  did  not 
at  any  time  authorize  him  to  sell  it.  On 
cross-examination,  asked  whether  he  had 
given  Hodges  any  directions  about  where  to 
deliver  the  com,  he  answered  that  he  had 
not ;  had  given  him  no  directions  as  to  where 
he  should  deliver  it;  had  a  talk  with  Hodges 
about  the  time  he  was  commencing  to  gather 
the  corn  and  he  told  witness  he  thought  ,there 
were  some  feeders  In  the  nelghborhood^men- 
tioned  a  few  of  them — that  would  probably 
buy  the  corn  and  take  it  at  a  better  price 
than  people  at  the  market,  "and  for  his  ac- 
commodation I  told  him  If  he  could  do  that, 
and  also  for  our  accommodation.  If  he  would 
get  a  better  price  why,  to  deliver  it  In  the 
neighborhood."  Asked  If  Hodges  had  con- 
sulted with  him  about  the  price,  witness  said 
he  thought  so.  Asked  if  that  was. before  or 
after  the  corn  was  sold,  witness  answered 
that  he  did  not  know  whether  or  not  the 
com  was  ever  sold;  that  he  did  not  know 
anything  about  It  at  all  until  after  the  at- 
tadiment;  that  there  was  no  price  fixed  on 
the  com  exc^t  tluit  Hodges  was  to  get  as 
good  a  price  sis  he  could  at  the  market,  or 
better.  If  he  could;  thought  that  conversation 
was  liefMre  the  gathering  of  the  corn  and 
about  com  gathering  time,  which  was  the 
latter  part  of  October,  1916. 
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At  the  Instance  of  the  court  Hodges  was 
recalled  apd  questioned  by  the  court  He 
testified  that  he  had  deposited  this  check 
which  he  had  received  from  Grover  Sutton 
the  6th,  7th  or  8th  of  December;  that  he 
had  mailed  the  check  to  the  Vandalla  Bank. 
ABked  by  t^e  court  what  he  had  testified  to 
about  going  down  to  Vandalla  after  that, 
he  said  that  he  went  down  a  few  days  after 
that — two  or  three  days  after  the  check  was 
sent  down;  went  down  to  see  Mr.  Gatson. 
Asked  what  he  wanted  to  see  Mr.  Gatson 
about,  witness  said  that  be  wanted  to  go 
over  the  figures  with  him  and  apply  this 
on  the  rent.  This  was  all  objected  to  by 
plaintiff  and  exc^tlon^  saved.  That,  said 
the  witness,  was  for  applying  the  money 
for  two-fifths  of  the  corn.  Hodgea  missed 
Gatson  twice.  The  third  time  he  went  back 
was  the  day  the  garnishment  was  run  against 
the  Vandalla  Bank  and  he  found  that  the 
money  had  been  attached  under  the  garnish- 
ment. Asked  why  he  had  not  sent  the  check 
to  Gatson  for  the  amount  due  on  the  rent, 
over  objection  and  exception  of  plaintiff,  as 
calling  for  a  conclusion  and  not  evidence 
of  any  act,  word  or  deed,  the  witness  an- 
swered that  he  went  to  see  Mr.  Gatson  "and 
go  over  the  figures"  with  him,  so  it  would  be 
satisfactory,  and  he  had  just  mailed  the 
Check  there  and  thought  it  would  be  ail  right 
meaning  by  "figures"  the  weight  of  the  com ; 
bad  with  him  4he  scale  tickets  showing  the 
weight  of  the  com  and  the  amount  of  money 
that  was  taken  In. 

This  Is  the  substance  of  the  relevant  tes- 
timony for  the  Interpleader.  On  the  part  of 
plaintiff,  the  judgment,  the  execution,  the 
retum  of  the  sheriff,  the  summons  to  the 
garnishee,  were  Introduced  In  evidence.  At 
the  close  of  all  the  evidence  plaintiff  asked 
the  court  to  declare  as  a  matter  of  law  "that 
under  the  pleadings  and  evidence  the  plaintiff 
is  entitled  to  recover  and  retain  out  of  the 
funds  garnished  the  full  amount  of  the  judg- 
ment, interest  and  costs  due  him  under  his 
judgment  against  the  defendant  Hodges, 
amounting  to  $565.40."  The  court  refused 
this,  plaintiff  excepting  and,  as  before  stated, 
rendered  judgment  In  favor  of  the  interplead- 
er and  against  the  plaintiff  and  that  the  in- 
terpleader have  and  recover  the  sum  of  $851.- 
35,  the  net  amount  deposited  by  the  gar- 
nishee. Filing  a  motion  for  new  trial,  as 
also  In  arrest,  plaintiff  has  duly  appealed. 

B.  D.  Kodgers  ^d  3.  W.  Bufflngton,  both  of 
Mexico,  Mo.,  and  CSarence  A.  Barnes,  of  St. 
Louis,  for  appellant.  Gatson  &  HoUIngs- 
worth,  of  Vandalla,  for  respondent 

KETNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  [1,2]  A  prominent  question  pre- 
sented Is  as  to  whether  the  landlord,  Inter- 
pleader here,  by  authorizing  the  defendant 
to  sell  the  com  In  the  n^hborhood,  waived 
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his  lien  on  the  com,  whldi,  under  the  stat- 
ute (section  7888,  Revised  Statutes  1909), 
and  In  the  light  of  the  lease,  he  had  on  the 
crop  or  Its  proceeds. 

The  sale  to  the  Suttons  Is  not  attacked.  It 
la  not  sought  to  hold  them.  The  effort  la  to 
reach  the  proceeds  of  the  sale. 

In  Fulkerscn  t.  Lynn,  64  Mo.  App.  649,  loc. 
cit.  654,  it  is  said  that  a  lien  may  be  waived 
in  a  variety  of  ways,  which  do  not  involve 
agreement  or  a  consideration.  "Thus  It  may 
be  waived  by  the  landlord  consenting  to  a 
sale  of  the  property.  Dockham  v.  Parker,  9 
Greenl.  137;  Cloud  v.  Needles,  6  Md.  601; 
Volmer  v.  Wharton,  34  Ark.  691.  We  do  not 
say  that  in  all  cases  of  consent  to  sell,  the 
landlord  would,  as  a  matter  of  law,  waive 
his  lien,  for  the  circumstances  might  rebut 
the  intention,  or  leave  it  doubtful."  See, 
also,  Wimp  v.  Early,  104  Mo.  App.  85,  loc. 
cit.  89,  78  S.  W.  343,  344,  in  which  It  is  said: 

"A  landlord  may  assent  orally  or  by  conduct 
to  his  tenant  selling  the  crops  grown  on  the 
leasehold,  under  circumstances  that  will  release 
his  lien  on  the  crops." 

The  case  of  Fulkerson  v.  Lynn,  supra.  Is 
cited  approvingly  In  Hayes  v.  Manning,  263 
Mo.  1,  loc.  dt.  47,  172  S.  W.  897,  907,  In  sup- 
port i>f  the  proposition  that  the  Supreme 
Court  has  said,  "not  once,  but  many  times, 
that  no  man  is  compelled  to  stand  on  a 
right  given  him  by  law.  »  •  *  What- 
ever this  right  may  be,  he  may  waive  it  if 
he  chooses  so  to  do,  and  without  agreement 
or  consideration,  and  lacking  the  essentials 
of  an  estoppel  the  waiver  may  be  held  to 
be  valid"  and  binding." 

In  Francis  and  Hunter  v.  A.  O.  U.  W.,  150 
Mo.  App.  347,  loc.  dt.  355,  130  S.  W.  500,  501, 
it  is  said,  also  referring  to  Fulkerson  v.  Lynn: 

"Succinctly  stated,  a  waiver  is  said  to  be  the 
intentional  abandonment  or  relinquishment  of  a 
known  right." 

And  in  Porter  v.  Loyal  Americans,  180 
Mo.  App.  538,  167  S.  W.  578,  referring  to 
Fulkerson  v.  Lynn,  It  is  said  that  after  an 
examination  of  the  facts  In  the  case,  they 
"refute  any  idea  of  waiver,  which  must  be 
an  Intentional  relinquishment  of  a  right." 
So  that  whether,  under  the  circumstances 
attendant  upon  this  sale  of  a  part  of  this 
crop  of  com  with  the  consent  of  the  land- 
lord, a  rellnQuishment  of  the  lien  of  the 
landlord  might  be  open  to  question,  no  lien  Is 
claimed  as  against  the  purchasers  of  the  corn. 

But  the  question  is,  had  the  interpleader, 
as  landlord,  a  lien  en  the  proceeds,  or,  pass- 
ing that,  had  the  Interpleader  a  right  to  this 
fund  as  against  Hodges  and  the  creditor  of 
Hodges,  appellants  here,  plaintiff  below. 
In  brief,  to  whom  did  the  fund  belong? 
While  this  is  an  action  at  law,  equitable 
principles  may  enter  into  its  determination. 

It  is  well  settled  by  abundant  authority, 
that  the  garnishing  creditor  can  have  no 


higher  right  against  the  garnishee  himself, 
absent  fraud,  than  had  the  defendant  in  the 
execution  under  which  the  attadiment  and 
garnishment  were  levied.  Over  and  above 
claiming  a  lien  on  this  by  virtue  of  the  lease, 
the  interpleader  denies  that  the  defendant 
Hodges  is  the  owner  of  the  fund,  whldi  was 
in  the  hands  of  the  garnishee,  and  deposited 
by  it  in  court,  and  claims  that  it  Is  the  owner. 

The  testimony  of  the  defendant  Hodges 
tends  to  show  that  he  regarded  this  fund, 
which  he  had  deposited  in  bank  and  which 
was  In  part  the  proceeds  of  part  of  the  com 
sold,  as  the  money  of  the  interpleader — aa  the 
share  due  the  Interpleader  as  landlord  for 
rentals  of  the  leased  land,  and  that  he  so 
deposited  it,  although  In  his  own  name.  In 
other  words,  according  to  the  testimony  of 
defendant,  be  had  deposited  that  money  in 
his  own  bank,  in  his  own  name,  intending 
it  as  for  the  benefit  of  the  Interpleader,  his 
landlord. 

In  First  National  Bank^  of  CarOiage  v. 
Moss,  Bank  of  Carthage,  Oamlsbee,  80  Mo. 
App.  408,  it  was  held  that  the  aum  there  oo 
deposit  was  in  the  nature  of  a  trust  fund  in 
the  hands  of  the  depositor  for  a  specific  pur- 
pose, and  tliat  being  the  case  and  It  being  a 
valid  trust,  the  ftmd  was  not  subject  to  the 
debts  of  the  trustee,  and  being  personal  prop- 
erty the  trust  may  be  shown  by  parol. 

In  Wheless  v.  Meyer-Scluuid  Groco'  Co., 
Qamishee  of  William  Moraingatar,  140  Ha 
App.  572,  loc.  cit  590,  591,  120  S.  W.  708, 
713,  our  court  held: 

"After  all,  the  plaintiff  in  attachment,  upon 
the  garnishment  being  sustained,  succeeds  only 
to  the  rigbta  of  his  debtor,  the  defendant  in 
attachment.  It  is  certain  the  attadiing  credi- 
tor could  stand  in  no  better  situation  in  respect 
to  the  fund  garnished  than  his  debtor,  the  de- 
fendant in  attachment,  and  if  the  fund  gar- 
nished was  not  owing  to  the  defendant  in  at- 
tachment or  had  been  assigned  prior  to  the  gar- 
nishment, then  the  attachment  defendant  •  •  • 
bad  no  rights  therein  to  which  plaintiff  coaM 
succeed.  *  *  *  In  such  drcumstancea,  the 
defendant  in  attachment  bad  no  property  In  the 
indebtedness  whatever  and  no  right  therein  sub- 
ject to  attachment.  •  •  »  And  •  •  •  this 
is  true,  even  though  the  assignment  of  the  in- 
debtedness be  an  equitable  assignment  only,  for 
when  it  is  sought  to  reach  upon  garnishment  a 
credit  of  the  defendant  in  attachment,  it  must 
be  both  legally  and  equitable  due  to  him  in 
such  cases,  even  though  the  assignment  be  equi- 
table only,  the  court  will  take  notice  of  it  and 
protect  the  rights  of  the  assignee"— quoting 
Drake  on  Attachments  (7tb  Ed.)  6Q2,  604. 

Furdier  along,  our  court  said  (140  Ma  App. 
loc.  dt.  591,  120  S.  W.  714) : 

"IndeeS,  on  principle,  this  must  be  true,  for 
all  that  can  be  seized  under  execution  or  by 
process  of  garnishment,  as  in  this  case,  is  the 
right  which  remains  in  the  assignor  and  tbif 
is  uothiog  more  (at  least  where  the  assignment 
is  made  bona  fide  as  here)  than  the  legal  title. 
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aabject  to  the  equitable  interests  of  the  as- 
signee. And  therefore,  as  no  right  could  be 
enforced  by  Momingstar  [the  judgment  debtor] 
■gainst  the  Meyer  &  Schmid  Grocer  Company 
after  the  assignment,  none  can  be  enforced  by 
the  plaintiff  in  attachment  who  succeeds  only 
to  the  rights  of  Morningstar." 

It  is  true  we  have  no  formal  assignment 
here,  but  we  do  have  such  an  acknowledg- 
ment by  the  defendant  in  the  execution,  as 
surely  in  equity  amounts  to  an  assignment; 
certainly  as  estops  him  from  claiming  the 
fund.  To  the  same  effect  is  the  decision  of 
the  Kansas  City  Court  of  Appeals  in  National 
Live  Stock  Commission  Co.  v.  Thero  et  al., 
154  Mo.  App.  508,  153  S.  W.  961. 

In  Smyth  v.  Boroff,  156  Mo.  App.  18, 135  S. 
W.  073,  it  is  held  that  a  party  cannot  sub- 
ject a  fund  in  a  bank  to  a  garnishment, 
either  et  law  or  in  equity,  unless  it  is  the 
pr(^)erty  of  the  adverse  party,  or  unless  he 
has  rights  therein.  In  Potter  v.  Conqueror 
Trust  Co.,  Garnishee,  170  Mo.  App.  108,  155 
S.  W.  80,  the  Springfield  Court  of  Appeals 
held  that  fraud  forms  an  exception  to  the 
g«ieral  rule  that  the  Judgment  creditor  can 
have  no  greater  rights  against  the  garnishee 
than  did  the  judgment  debtor;  and  that 
where  it  is  sought  to  hold  the  debtor  of  a 
fraudulent  grantee  for  the  debt  of  a  fraudu- 
lent grantor,  garnishment  is  a  primer  remedy. 
In  the  case  at  har,  however,  there  is  no  sug- 
gestion whatever  of  any  fraud  in  the  matter. 
The  judgment  debtor,  Hodges,  has  at  all 
times  as  his  testimony  shows  acknowledged 
the  right  of  the  interpleader,  his  landlord,  to 
the  payment  of  his  proportion  of  the  amount 
realized  on  the  crop  grown  on  the  leased 
premises,  and  expressly  testifies  that  the 
money  which  he  deposited  in  the  Vandalla 
Bank  was  the  part  of  the  rent  money,  of  the 
Interpleader  due  him  for  the  crt^  grown  on 
the  premises.  As  far  as  the  testimony  In 
the  case  shows,  while  the  defendant  in  the 
execution  deposited  this  money  In  his  own 
bank  in  his  own  name,  he  did  it,  recognizing 
the  right  of  the  interpleader,  as  landlord,  to 
that  very  fund,  and  made  no  claim  upon  it; 
went  to  the  town  in  which  the  bank  contain- 
ing the  money  was  situated  for  the  express 
purpose  of  turning  it  over  to  the  authorized 
agent  and  representative  of  the  Interpleader. 
He  missed  him  on  two  trips  and  on  the  third 
trip,  as  to  which  he  testified  he  had  gone 
for  the  express  purpose  of  accounting  to 
that  agent  for  the  rent  and  turning  this 
money  over  to  him — a  third  trip  made  for 
that  same  purpose  on  the  day  that  the  gar- 
nishment and  attachment  were  run.  So  it 
is  dear  that  as  between  the  interpleader 
and  the  defendant,  the  defendant  could  not 
possibly  claim  the  fund;  and  it  is  equally 
clear,  under  the  law  and  the  facts  In  this 
case,  absent  all  fraad,  that  the  Judgment 
creditor — creditor  of  the  defendant — has  no 
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higher  right  to  that  fund  than  liad  the  debtor 
himself. 

[3]  It  is  said  that  the  allowance  to  the 
interpleader  is  too  large.  This  on  the  theory 
that  no  lien  should  have  attached  for  the 
1112.50  that  was  to  be  paid  for  rent  of  the 
meadow.  But  that  was  as  much  rental  as 
the  amount  to  be  paid  for  the  com  and  oats, 
and  so  it  is  said  in  the  lease,  and  was  as 
much  the  money  of  the  landlord  as  was  the 
money  realized  from  the  sale  of  the  corn. 

[4]  We  have  read  over  the  record  with  ref- 
erence to  the  claims  of  the  learned  counsel 
for  the  appellant,  to  the  admission  and  ex- 
clusitm  of  evldajce,  more  particularly  in  the 
admission  of  evidence,  for  none  that  was 
material  and  offered  by  the  plaintiff  was  ex- 
cluded. While  the  ruling  of  the  trial  Judge 
on  some  of  these  questions  may  be  incorrect, 
we  cannot  say  that  it  was  reversible  error. 
As  was  said  by  our  court  in  Grlfllth  v.  GlUum, 
31  Mo.  App.  loc.  cit.  39: 

"But  it  does  not  follow  that,  because  the  evi- 
dence was  irrelevant  and  ought  to  have  been  ex- 
cluded under  the  plaintiff's  objection,  the  error 
of  admitting  it  was  necessarily  prejudicial,  so 
as  to  require  a  reversal  of  the  judgment." 

That  is  particularly  so  where,  as  here,  the 
trial  was  before  the  court  without  a  Jury. 

Finding  no  reversible  error,  the  Judgment 
of  the  circuit  court  is  affirmed. 

ALLEN  and  BECKER,  JJ,  concur. 


STEWART  V.  CHITTICK.     (No.  13407.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  14,  1920.) 

1.  Trial  <S=»250— Broker  held  not  entitled  to 
submission  on  theory  that  refusal  of  owner's 
wife  to  sign  deed  prevented  sale. 

Where  a  broker  who  sued  a  landowner  sev- 
eral times  testified  that  when  he  contracted  for 
the  sale  of  the  land  he  had  notice  that  the 
owner's  wife  would  not  sign  the  deed,  and  ne- 
gotiated with  his  purchaser  on  that  basis,  and 
the  complaint  followed  the  theory  of  the  tes- 
timony, the  submission  ot  the  case  on  the  hy- 
PQthesis  that  when  the  broker  negotiated  the 
Bale  he  did  not  know  the  wife  would  not  sign, 
and  that  her  refusal  prevented  the  sale,  was  er- 
roneous. 

2.  Vendor  and  parchaser  €=»  1 86— Vendor  must 
give  reasonable  opportunity  for  examination 
of  title. 

A  vendor  cannot  demand  that  a  land  sale 
be  closed  without  giving  the  purchaser  a  rea- 
sonable opportunity  for  examination  of  the 
title. 
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3.  Brokers  €=>88(4)— Whether  principal  de. 
feated  sale  by  refusing  purchaser  reasonable 
time  for  examination  of  title  for  Jury. 
Tn  an  action  by  a  broker  for  commisBions, 
wlifre  the  vendor's  wife  would  not  eign,  and 
after  the  vendor  bad  executed  the  deed  and 
submitted  the  same  to  the  purchaser  it  was  re- 
turned at  the  vendor's  demand,  held  that,  not- 
withstanding there  was  evidence  that  the  pur- 
chaser declined  to  accept  the  deed  unless  sign- 
ed by  the  wife,  the  question  whether  the  ven- 
dor failed  to  give  the  purchaser  reasonable 
time  for  examination  of  title,  and  thus  prevent- 
ed consummation  of  the  contract,  was  under 
the  evidence  for  the  jury. 

Appeal    from    Circuit    Court,    Livingston 
County  ;    Arch  B.  Davla,  Judge. 
"Not  to  be  officially  published." 

Action  by  Douglas  Stewart  against  Smith 
Chittick.  Prom  a  Judgmait  for  plaintilT,  de- 
fendant appeals.    Reversed  and  remanded. 

Frank  Sheetz,  of  Chllllcothe,  for  appellant. 
Joseph  Stewart  and  I*  A.  Martin,  both  of 
ChUHcothe,  for  respondent. 

ELLISON,  P.  J.  This  action  was  institut- 
ed by  plaintiff  to  recover  a  commission  for 
selling  defendant's  farm  of  60  acres.  The  for- 
mer recovered  judgment. 

It  appears  defendant  resides  in  the  state  of 
Arizona,  and  that  one  Martin  was  his  tenant 
on  the  farm;  that  defendant  put  the  place 
in  plaintiff's  hands  in  December,  1915,  for 
sale  at  $50  per  acre  the  sale  to  be  made 
"soon."  Afterwards  defendant's  wife  con- 
cluded she  would  not  sell  and  would  not  sign 
a  deed.  Defendant  then  notified  plaintiff  of 
his  wife's  refusal.  Plaintiff  negotiated  a 
sale  to  Martin  at  $53  per  acre. 

Plaintiff's  account  of  the  transaction  is  as 
follows: 

"I  sold  the  laud  to  Mr.  David  Martin  and  en- 
tered into  a  contract  with  him  at  $53  an  acre, 
and  so  notified  Mr.  Chittick,  and  sent  a  deed 
for  him  and  his  wife  to  sign,  and  before  that 
deed  was  returned  a  deed  was  placed  on  rec- 
ord here  from  Mrs.  Chittick  to  Smith  Chittick. 
and  Mr.  Chittick  wrote  to  me  that  his  wife  had 
deeded  to  him  her  interest  in  the  land  and  she 
would  not  sign  any  deed.  So  I  said,  'Well  you 
can  sign  the  deed  and  send  it  here  and  I  will 
take  it  without  her  signature;'  and  I  advised 
Mr.  Martin  that  that  could  be  fixed  all  right, 
that  I  had  a  mortgage  on  the  place,  and  that  I 
would  just  foreclose  the  mortgage,  and  in  that 
way  get  him  a  good  title,  as  Mrs.  Chittick  had 
signed  that  mortgage.  The  deed  was  sent 
here  to  Mr.  Sheetz  [defendant's  attorney]  and 
presented  to  Mr.  Martin  and  myself  in  my 
office,  and  Mr.  Martin  wanted  to  have  the  title 
examined.  He  took  the  abstract,  I  think,  to  Mr. 
Schmitz  to  have  it  examined  and  went  home; 
and  afterwards  Mr.  Sheetz  [defendant's  attor- 
ney] telephoned  me  that  he  would  have  to  re- 
turn it.  something  of  that  kind;  and,  as  I 
understood,  the  deed  was  returned,  and  that  is 
as  far  as  it  went." 


Before  defendant  had  sent  the  deed  to  Mr. 
Sheetz,  signed  by  himself  alone,  plaintiff  bad 
written  to  him  the  following  letter: 

"In  reply  to  your  last  letter,  you  say  you 
want  to  do  what  is  fair.  There  is  only  one 
thing  to  do,  and  that  is  to  sign  that  deed  and 
send  it  back  here.  I  sold  the  land  to  Mr. 
Martin  and  made  a  contract  and  sent  you  the 
deed.  I  had  your  authority  to  sell  it.  I  had 
been  trying  for  seven  or  eight  months  to  induce 
Mr.  Martin  to  take  it,  and  finally  succeeded. 
Any  communication  between  Mr.  Martin  and  you 
about  the  matter  does  not  affect  my  action.  . 
The  sooner  we  get  the  deed  back  here  the 
quicker  your  interest  stops  on  the  loan.  I 
am  quite  sure  that  no  one  else  would  accept 
your  deed  signed  just  by  yourself  except  me. 
I  have  talked  that  phase  of  the  matter  over 
with  Mr.  Martin  and  have  shown  him  hofr  I 
can  correct  it.  Now  sign  the  deed  and  send  it 
here  and  let's  get  this  matter  closed  ap  with- 
out any  further  talk  or  delay." 

In  response  to  this  letter  defendant  sent 
the  deed  to  Mr.  Sheetz,  and  he  and  Martin  anil 
plaintiff  got  together,  In  the  letter's  office. 
Mr.  Sheetz  had  the  deed  made  to  Martin  in 
proper  form  and  acknowledged,  but  the  lat- 
ter would  not  go  any  further  nntU  he  had  . 
the  title  examined  and  he  took  the  abstract 
to  a  Mr.  Schmitz.  He  afterwards  refused  the 
deed,  and  Mr.  Sheetz  returned  the  deed  to 
defendant.  It  is  true  that  Martin  testified 
that  Mr.  Sheetz  returned  the  deed  to  plain- 
tiff before  Schmitz  had  time  to  examine  the 
title,  but  he  wrote  plaintiff  he  would  not 
take  land  unless  the  wife,  signed  the  deed, 
and  he  testified  at  the  trial  that  he  wanted 
a  deed  with  plalntiflTs  wife's  name  to  It. 

[11  Plaintiff  repeated  several  times  In  his 
testimony  that,  w&en  he  contracted  with 
Martin  for  the  sale  of  the  land,  he  bad  no- 
tice that  defendant's  wife  would  not  slsu  tbe 
deed,  and  he  negotiated  with  Martin  on  that 
tStasis,  and  that  he  arranged  with  Martin  how 
he  could  make  the  tlHe  right  by  foreclosing 
the  mortgage.  Yet  plaintiff  turned  bis  back 
on  the  case  made  by  the  evidence,  and  by  In- 
structions submitted  to  the  Jury  the  hypoth- 
esis of  his  not  knowing  she  would  not  aigu. 
And,  notwithstanding  his  own  testimony  tliat 
he  accepted  the  situation  made  by  the  -wiff'ti 
refusal  to  sign  and  was  to  make  the  sale  on 
the  basis  of  a  deed  from  defendant  alone, 
be  submitted  tbe  hypothesis  tbat  tbe  failure 
to  consummate  tbe  sale  was  because  of  the 
wife's  refusal.  There  was  no  room  for  such 
instructions  consistently  with  tbe  caae  made 
by  the  evidence. 

And  so  with  the  petition.  It  Is  there  made 
plain  that  his  case  was  based  on  the  con- 
tract as  recognized  by  the  parties  that  tbe 
sale  was  to  be  by  a  deed  to  be  signed  by  de- 
fendant alone.  He  alleges  "that  def^idant 
executed  a  deed  to  such  land  to  said  David 
Martin  on  the  terms  specified  in  tbe  contract 
for  sale,  but  refused  to  deliver  the  same."    The 
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only  deed  executed  by  defendant  to  Martin 
'was  the  <me  wlflioTit  his  wife's  signature. 

[2,  3]  It  Is  not  only  clear  that  plaintiff's 
instructions  were  at  war  with  the  case  made 
by  the  evidence  and  the  pleadlngSi  but  the 
case  as  thus  made  would  have  Justified  the 
demurrer  to  the  evidence  which  defendant 
offered  but  for  ttie  fact  that  Martin  testified 
that  defendant  did  not  give  him  time  to  ex- 
amine the  abstract  of  title  before  be  ordered 
the  deed  to  be  returned  to  him.  Of  course,  a 
vendor  has  not  the  right  to  demand  that  a 
land  sale  be  closed  without  giving  the  pur- 
-chaser  reasonable  oi^>ortunlty  for  Ids  counsel 
to  examine  the  title.  Whether  that  was  done 
was  a  question  for  the  Jury.  It  is  true  that 
Martin  testified,  and  so  wrote  to  defendant, 
that  he  would  not  take  the  land  without  the 
wife  Jirfnlng  In  the  deed,  but  whether  he 
tbrew  up  the  deal  on  that  account  was  a 
question  for  the  Jury. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

All  concur. 


MOSES  V.  RAWLINS.     (No.  15998.) 

(St.  Louis  Court  of  Appeals.    IfissourL    June 
8,  1920.) 

i.  lasBraaos  «=3750,  755(3>->Msmber  not   In 
"good  standlns"  after  failure   to   pay  dues; 
application  of  overpayment  to  delinquent  dues 
held  not  a  waiver. 
Where  by-laws  of  fraternal  benefit  organ- 
ization provided  tliat  "a  member  refusing  or 
neglecting  to  pay  his  dues  6  months  in  advance 
In  fall  is  not  in  good  standing  60  days  after 
the  first  day  of  the  semiannnal  period  for  which 
the  amount  is  due,"  a  member  was  not  .in  "good 
standing"  after  failure  to  pay  dnes  within  first 
60  days  of  period  for  which  they  were  due, 
though  the  organization  had  applied  an  over- 
-  payment  of  assessments  in  part  payment  of 
delinquent  dues;    the  application  of  overpay- 
ment not  constituting  a  waiver  of  the  forfei- 
ture. 

[E!d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Good 
Standing.] 

2.  Insuranoe  <S=3755 (3)— Latter  advising  msm- 
ber  of  delinquencies  and  opportunity  for  read- 
mission  held  not  a  waiver. 
Where  by-laws  of  fraternal  benefit  associa- 
tion  provided    for    readmission    of   delinquent 
members  or  those  who  forfeit  their  membership, 
the  writing   of  letters   to   delinquent  member 
without  Icnowledge  that  he  had  died,  advising 
him  of  his  delinquency  and  urging  him  to  com- 
ply with   requirements  necessary   to  readmis- 
sion, held  not  a  waiver  of  forfeiture. 

8.  Insurance  «=9755(3)— Retaining  of  overpay- 
Meat  of  asssssments  not  a  waiver  of  forfoi- 
tara. 

In  action  on  a  death  benefit  certificate,  the 
■odety,   by   retaining   overpayment  of   asaess- 
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meats,  did  not  waive  forfeiture,  where  It  had 
tendered  back  the  overpayment. 

Appeal  from  St.  Louis  Circuit  Court; 
Rhodes  E.  Cave,  Judge. 
"Not  to  be  ofllclally  pubUshed." 
Suit  by  Polly  Moses  against  O.  B.  Rawlins, 
as  general  secretary  and  treasurer  of  a  vol- 
untary association  known  as  the  Order  of 
Railway  Telegraphers.  Judgment  for  kd&- 
feudant,  and  plaintiff  appeals.     Affirmed. 

Frederick  H.  Bacon,  of  St  Louis,  for  ap- 
pellant. 

WUIiam  S.  Campbell,  of  St  Louis,  for  re- 
spondent. 

NIPPER,  C.  This  Is  a  suit  brought  by  ap- 
pellant on  a  benefit  certificate  issued  to  her 
son,  and  In  which  she  was  named  as  bene- 
ficiary. The  petition  states  the  nature  of  the 
defendant  and  that  the  certificate  was  Issued 
on  the  21st  of  February,  1911,  and  that  the 
deceased,  Cleveland  Moses,  died  on  the  21st 
of  October  of  the  same  year;  that  the  secre- 
tary and  treasurer  is  custodian  of  Its  funds, 
and  has  In  his  hands  sufildent  money  to  pay 
the  certificate.  The  answer  admits  the  na- 
ture'«C  defendant,  but  denies  that  deceased 
performed  the  conditions  required  of  him  In 
said  contract,  in  that  he  tailed  to  pay  the 
dues  and  assessments  as  required. 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  Judgment  rendered  for  the 
defendant  Appellant  in  due  time,  perfects 
her  appeal,  and  as  grounds  for  reversal  urges 
that  the  court  rendered  Judgmoit  for  fbe 
wrong  party  and  erred  In  overruling  appel- 
lant's motion  for  new  trial.  At  the  trial  In 
the  court  below,  after  plaintiff  introduced  the 
boieflt  certificate,  the  following  _  admissions 
were  made  by  counsel  for  the  respective  par- 
ties: 

"It  is  admitted  that  the  defendant  O.  B. 
Rawlins,  is  the  grand  secretary  and  treasurer 
of  the  voluntary  association  known  as  the  Or- 
der of  Railroad  Telegraphers,  be  being  the  suc- 
cessor of  Leon  W.  Quick;  that  tlie  head  office 
and  place  of  business  of  said  association  is  in 
the  city  of  St.  Louis,  and  the  defendant,  C.  B. 
Rawlins,  as  secretary  and  treasurer  of  said 
association  is  the  custodian  of  its  funds.  It 
is  admitted  that  Cleveland  Moses,  mentioned  in 
plaintiff's  petition,  died  on  ttie  21st  of  October, 
1911,  from  the  effects  of  acadental  injuries, 
and  that  after  the  death  of  said  Clevelaod 
Moses  the  defendant  and  mutual  benefit  depart- 
ment of  said  Order  of  Railroad  Telegraphers, 
was  duly  notified  of  said  death,  but  tbat  defend- 
ant denied  all  liability  under  said  certificate. 
It  is  admitted  that  the  plaintiff  is  the  benefi- 
ciary named  in  said  benefit  certificate  and  is 
the  mother  of  the  deceased  Cleveland  Moses. 
It  is  fartiier  admitted  by  the  parties  that  the 
by-laws  of  the  defendant  assodatioD  are  cor- 
rectly set  forth  in  defendant's  amended  answer. 
It  is  agreed  tbat  the  constitution  of  the  Order 
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of  BidlnHia  TdecrkpHen,  as  revised  and 
amended  May  8>  1911,  may  be  considered  in 
eyidence,  and  either  party  at  liberty  to  read 
therefrom  in  evidence  any  part  thereof. 

"It  is  admitted  that  said  Cleveland  Moses 
did  not  pay  on  the  Ist  day  of  July,  1911,  $5 
does,  and  said  dues  were  not  paid  at  any  time 
thereafter.  It  4s  admitted  that  at  the  time  the 
application  of  said  Cleveland  Moses  was  ap- 
proved he  paid  $3.60,  which,  when  applied  in 
payment  of  his  assessments,  computed  from 
the  Ist  day  of  the  month  in  which  he  was  ad- 
mitted to  the  end  of  the  current  semiannnal 
period,  June  20,  1911,  left  to  the  credit  of  aaid 
Cleveland  Moses  the  sum  of  60  cents. 

"It  is  further  admitted  that  the  only  issue  in 
this  case  is  wheUier  or  not  the  defendant  waiv- 
ed the  payment  of  said  dues  or  subsequent  as- 
sessments, or  is  estopped  from  claiming  a  for- 
feiture because  of  said  nonpayment." 

Tbls  leaves  but  one  question  for  tbls  court 
to  determine:  Did  respondent  waive  the  for- 
feiture of  the  policy  by  retaining  the  60  cents 
overpaid,  and  Is  It  estopped  from  claiming  a 
forfeiture?  Appellant  relies  npon  the  case 
of  Leech  r.  Order  of  Railroad  Telegraphers, 
130  Mo.  App.  S,  109  S.  W.  811,  to  sustain  the 
contention  which  she  makes  bc^oi:e  this  court. 
A  careful  examination,  however,  of  the  case 
above  referred  to,  reveals  the  tact  that^Leech 
had  paid  his  assessments  in  advance,  and 
there  was  no  delinquency  In  any  part  of  his 
assessments  at  the  time  of  his  death.  The 
holding  of  the  court  In  that  case,  so  far  as 
a  majority  of  the  court  concurred,  was  stated 
by  Judge  Goode  In  these  terms: 

"In  other  words,  I  read  the  by-laws  to  mean 
that  a  delinquency  in  both  assessments  and  dues 
for  60  days  will  work  a  forfeiture,  or  a  de- 
linquency in  dues  ^one  for  6  months  wUl  work 
a  forfeiture." 

In  that  9ase  Leech  had  paid  his  assess- 
ments In  foil  up  to  and  Including  the  month 
in  which  his  death  occurred,  and  was  de- 
linquent In  his  dues  for  about  5  months. 
Therefore  the  court  properly  held  that  there 
was  no  forfeiture. 

A  portion  of  section  26  of  defendant's  by- 
law reads  as  follows: 

"A  member  refusing  or  neglecting  to  pay  his 
dues  6  months  in  advance  in  fvU  is  not  in  good 
standing  60  days  after  the  first  day  of  the  semi- 
annual period  for  which  the  amount  is  due." 

[1]  It  seems  that  under  defendant's  by- 
laws, at  the  time  the  Leech  Case  was  decid- 
ed the  assessments  were  payable  monthly  in 
advance,  while  the  dues  were  payable  semi- 
annnally  in  advance.  It  was  held  in  that 
case  that  there  was  no  forfeiture,  because  de- 
ceased was  not  delinquent,  or  had  not  failed 
to  pay  both  the  dues  and  assessments  in  full, 
for  60  days.  In  the  case  before  us,  admitting 
the  overpayment  of  60  cents  and  its  appli- 
caticm  to  the  part  payment  of  dues  for  the 
semiannual  period  from  July  1,  1911,  to  De- 
cember 31,  1911,  we  find  that  on  July  1, 1911, 


deceased  did  not  pay  in  fun,  in  adTBUce^  ti- 
ther  his  dues  or  assessments  as  tequlzed,  mot 
were  anCh  paid  in  full  by  him  at  any  tlnw 
thereafter  prior  to  his  death,  whidi  oocared 
on  the  21st  of  October  following.  TlieKfore, 
at  the  end  of  60  days  f^m  July  1,  1911,  or 
for  almost  2  months  prior  to  the  deatli  of 
Clevdand  Moees,  he  had  been  dellnquoit  in 
the  payment  of  both  bis  dues  and  asaesa- 
menta,  because  he  had  hot  paid  either  in  full 
at  the  time,  and  would  therefore,  under  the 
contract  of  Insurance  before  us,  and  the  rul- 
ing of  this  court  in  Leech  t.  Order  of  Rail- 
road Telegraphers,  supra,  have  forfeited, 
his  insurance,  and  would  not  have  been  in 
good  standing,  unless  defendant,  by  smne  of 
its  acts,  had  waived  such  forfeiture  and  was 
estopped  from  claiming  such. 

An;>ellant  introduced  in  evidence  two  let- 
ters from  the  secretary  and  treasurer  of  the 
defendant  company  and  addressed  to  the  de- 
ceased, <Mie  dated  November  20,  1911,  tlie 
other  December  11,  1911.  At  the  time  Qiese 
letters  were  written,  defendant  had  no  knowl- 
edge of  the  death  of  deceased,  because  the 
letters  gave  the  deceased,  if  living,  an  op- 
portunity at  that  time,  upon  the  payment  of 
certain  dues  and  assessments,  to  continue  or 
be  placed  in  good  standing  In  the  order.  It 
is  contended  by  appelant  that  these  letters 
showed  an  Intention  to  waive  the  payment  oC 
the  delinquent  dues  and  assessments,  or  that 
it  did  not  Intend  to  claim  any  fiMfedtore  on 
account  of  such  delinquencies ;  but  we  do  not 
so  construe  these  letters. 

[2]  Article  16  of  defendant's  by-laws  pro- 
vides for  the  readmisslon  or  reinstatonent  ot 
delinquent  members  or  those  who  forf^t  tlieir 
membership,  and  in  both  letters  Introdnced  in 
evidence,  deceased  is  urged  to  make  Uie  pay- 
ments of  the  dues  and  assessments.  In  order 
that  he  may  be  in  good  standing.  If  the  poli- 
cy in  force  had  made  no  provisions  for  rein- 
statement, then  appellant's  contention  could 
be  upheld,  but  under  the  contract  of  Insurance, 
the  insured  could  be  reinstated  upon  the  p«- 
fonuance  of  certain  conditions,  and  tlie  com- 
pliance with  certain  requirements.  Therefore 
the  mere  fact  that  letters  were  addressed  to 
him  advising  him  of  his  delinquencies  is  not 
sufficient  evidence  of  a  waiver  of  the  forfei- 
ture. Stiepel  V.  German  American  Mutual 
Life  Associaticxt,  56  Mo.  App.  224. 

[3]  It  is  further  contended  by  appellant 
that  respondent  retained  and  stIU  retains  fbe 
60  cents,  and  that  In  doing  so  it  haa  waived 
the  forfeiture.  In  sui^iort  of  this  contmtloii, 
we  are  cited  to  Davis  v.  National  Council  of 
K.  &  L.  of  S.,  196  Mo.  App.  485,  196  S.  W.  07. 
However,  the  law  as  announced  in  the  ease 
above  cited  is  not  applicable  to  the  facts  ia 
the  case  before  us,  for  in  the  case  here  de- 
fendants did  tender  back  the  60  cents,  and 
we  would  not  be  lustlfled  in  disturbing  the 
judgment  of  the  trial  Judge,  who,  sitting  as  a 
jury,  heard  this   testimony  and  rendered 
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judgmesnt  for  d^endasta.  Pavll(>k  t.  Su- 
preme Lodge  K.  o(  P.,  186  Mo.  App.  184,  199 
S.  W.  442. 

Therefore  the  Cojnmissioner  recommonds 
that  the  Judgm^t  of  the  trial  court  be  af- 
firmed. 

PER  CURIAM.  The  foregoing  opinion  of 
NIPPER,  C,  Is  adopted  as  the  opinion  of  the 
conrt 

The  Judgment  of  the  circuit  conrt  la  ac- 
cordingly afflrdfied. 


REYNOLDS,    P.    J., 
BECE:ER,  JJ.,  concur. 


and    ALLEN    and 


CAFFERATA  V.  QlimOCHIO.    (No.  16129.) 

(St  Louis  Court  of  Appeals.    Missouri.    June 
8,  1920.) 

1.  Gamlag  4=»26( I)— Purpose  of  atatute  au- 
thorizing raoovary  of  lossas  is  to  aid  oriminal 
law. 

The  purpose  of  Rev.  St.  1909,  f  6628,  au- 
tboriztnx  recovery  of  losses  by  gaming,  is  to 
aid  the  criminal  law  m  puniBhing  gamblers  and 
their  colleagues  by  tailing  from  them  their  win- 
nings. 

2.  Gaailag  «=>26(3)'— Horse  radag  Is  "gam- 
ing." 

Horse  racing  is  gaming,  within  Rey.  St. 
1909,  {  6623,  authorizing  recovery  of  money 
or  property  lost  at  any  game  or  gambling  de- 
Tice. 

[Ed.  Note.— Eor  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gam- 
Uing;    Gaming.] 

3.  Gaming  ^=>30— Loser  caanot  recover  from 
his  agent  to  maice  wager. 

Rev.  St.  1909,  §  6623,  authorizing  any  per- 
son who  loses  money  at  any  game  to  recover  it 
by  civil  action,  does  not  authorize  recovery  by 
a  loser  from  one  to  whom  he  delivered  money 
as  his  agent  to  wager  upon  a  horae  race. 

Appeal  from  St.  Lotds  Circuit  Court ;  'Wil- 
son A.  Taylor,  Judge. 

"Not  to  be  officially  publiahed." 

Action  by  John  Cafferata  against  Domlitlck. 
Oinnocblo.  Judgment  for  plaintiff  In  the  dr- 
coit  court,  on  appeal  from  a  Justice  of  the 
peace,  and  defendant  appeals.    Reversed. 

Chase  Mersey,  of  St  Louis,  for  appellant. 
Frumberg  &  Russell,  of  St  Louis,  for  re- 
aiwndent 

BIGGS,  0.  Gambling  among  friends  is 
said  to  be  a  prolific  destroyer  of  friendship,  as 
'Witness:  Plaintiff  and  defendant  Italians  by 
birth,  were  friends  in  their  native  country, 
which  friendship  continued  in  the  land  of 


their  adoptibn  until  Interrapted  bf  a  gam- 
bling transaction,  resulting  In-  enmity  be- 
tween them  and  this  lawsuit. 

The  case  ia  founded  on  the  following  state- 
ment, omitting  caption  and  signatures,  filed 
in  the  Justice  of  the  peace  court: 

"To  money  lost  in  a  gambling  transaction  by 
plaintiff  to  defendant  1375.00." 

The  cause  is  founded  on  sectloii  6623,  R.  S. 
1909,  which  reads  thus: 

"Any  person  who  shall  lose  any  money  or 
property  at  any  game  or  gambling  device  may 
recover  the  same  by  civil  action." 

'  The  testimony  developed  that  the  transac- 
tion referred  to  In  the  statement  was  a  bet 
on  a  horse  race.  The  plainiff  was  victorious 
below,  recovering  a  Judgment  for  the  full 
amount  sued  for.  Defendant  brings  the  case 
here,  asserting,  among  other  things,  that  the 
plaintiff  failed  to  make  a  case  for  the  Jury. 

[t,  2j  The  purpose  of  the  gaming  statute,  as 
stated  by  the  Supreme  Court  in  Williams  v. 
Wall,  60  Mo.  318,  is  to  aid  ths  criminal  law  in 
punishing  gamblers  and  their  colleagues  by 
taking  from  them  the  fruits  of  their  wager. 
As  construed  In  Shropshire  v.  Glascock,  4 
Mo.  536,  31  Am.  Dec.  189,  horse  racing,  under 
section  6623,  is  gaming  within  the  meaning  of 
that  statute,  In  the  case  of  Swaggard  v. 
Hancock,  25  Mo.  Apit.  596,  it  was  held  under 
this  statute  that  the  fact  that  the  defendant 
acted  as  an  agent  for  another  lo,  making  the 
wager  was  no  defense.  '  So,  in  the  case  of 
Crooks  V.  McMahon,  48  Mo.  App.  48,  it  was 
held  that  money  lost  in  a  game  of  poker  may 
be  recovered  from  the  winner  in  the  poker 
game,  though  the  plaintiff  did  not  lose  direct- 
ly to  the  winner. 

[3]  The  case  as  made  here  by  the  plaintiff 
consists  alone  of  his  version  of  the  transac- 
tion as  follows:  Plaintiff,  in  answer  to  a 
question  as  to  what  occurred  on  March  2S, 
1916,  testified: 

"I  got  down  there  on  the  25th  of  March,  and 
he  said  (referring  to  defendant),  'John,  I  have 
got  a  good  tiling;'  and  he  came  and  talked  to 
me  just  Uke  that,  'And  we  will  get  in  and 
straighten  it  np;  we  ain't  got  no  money  now.' 
And  I  was  going  to  the  bank  and  got  a  check 
cashed  for  $375,  and  I  banded  it  to  him  to 
place  it,  and  he  phoned  to  Pete  Baker  and 
Carney,  and  this  horse  lost" 

On  cross-examination  the  witness  further 
testified: 

"Q.  What  was  said?  A  He  (referring  to 
defendant)  came  in  and  be  said,  'John,  I  ain't 
got  the  money  jast  now,  but  I  will  square  np 
in  a  little  while  with  you  (referring  to  another 
transaction) ;'  and  he  said,  *I  have  got  a  good 
thing,  and  he  will  walk  in,  as  the  race  is  fixed;' 
and  I  gave  him  the  $376.  Q.  He  was  going  to 
bet  that  money  for  yon  on  some  horse?  A 
Yes,  sir;  and  he  said  that  he  bad  to  hare  the 
cash  money  on  account  of  his  losing  all  that 
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he  had;  h«  waa  broka  than.  Q.  What  yon  <Ud 
then  waa  yoq  gaye  him  the  money  to  bet  for 
yon  on  a  horae?    A.  Yea,  air." 

Under  this  evidence,  It  Is  dear  that  Gaf- 
ferata  did  not  bet  with  Olnnochlo,  but  npon 
OinnocMo's  advice  with  another,  and  through 
talm  aa  hla  agent.  He  tamed  over  to  Olnnochlo 
^76  for  the  purpose  of  having  him  place  the 
money  on  a  certain  horse.  The  evidence 
clearly  Indicates,  not  that  plaintiff  and  de- 
fendant made  a  bet  on  the  race,  one  against 
the  other,  but  that  they  went  in  together,  and 
plaintiff  authorized  the  defendant  to  make  a 
bet  for  him  with  some  one  elae. 

It  Is  plain  that  plaintiff  has  no  cause  of 
action  arising  under  the  statute.  The  evi- 
dence did  not  In  any  wise  support  the  allega- 
tion of  the  statement  to  the  effect  that  the 
plaintiff  lost  money  to  the  defendant  In  a  gam- 
bling .transaction.  The  court  should  have 
sustained  defendant's  donurrer  to  the  evi- 
dence, offered  at  the  close  of  plalntUf' e  case. 

The  Commissioner  reconunends  that  the 
Judgment  be  reversed. 

PER  CURIAM.  The  foregoing  opinlcm  tit 
BIGGS,  C,  Is  adopted  as  the  opinion  of  the 
Court. 

The  Judgment  of  the  circuit  court  Is  accord- 
ingly reversed. 

BBXMOLDS,  P.  J,  and  ALLBN  and  BECE- 
EB,  J  J.,  copcur. 


GOLDBAUM  v.  GREAT  EASTERN  CASUAL. 
TY  CO.     (No.   16083.) 

(St.  Louis  Court  of  Appeals.    MisaourL    June 

8,  1920.    Bebearinc  Denied  July 

3,  1920.) 

1.  Insurance  €=>668( I)— Whether  ring  taken 
from  Insured  was  owned  by  him  held  for  Jury. 

In  action  on  burglary  policy  insuring  against 
loss  of  property  taken  by  force,  where  a  dia- 
mond ring  of  which  insured  was  robbed  had 
been  given  by  bim  to  his  iianc£e,  and  had  been 
redeemed  by  insured  when  fiancee,  on  breaking 
engagement,  had  pawned  ring  and  given  him 
the  pawn  ticket  on  his  promise  to  return  ring 
to  her  on  her  payment  to  him  of  specified  sum 
of  money,  whether  ring  belonged  to  insured 
held  for  jury. 

2.  Insurance  <S==>668( I)— Submission  of  liability 
for  vexatious  delay  and  attorney's  fees  held 
error. 

In  action  on  burglary  policy,  where  there 
waa  no  teatimoDy  that  the  insured  demanded, 
or  that  the  insurer  refused,  payment,  the  sub- 
miasion  of  the  question  of  insurer's  liability 
for  vexations  delay  and  attomey'a  feea  held 
error. 

Appeal  from  St.  Ixiuis  Circuit  Court;  John 
W.  Calhoun,  Judge. 
"Not  to  be  officially  published." 


Action  by  Milton  J.  Goldbanm  against  the 
Great  Eastern  Casualty  Cmnpany.  Judgment 
for  plaintiff,  and  defendant  appeals.  Judg- 
ment ordered  vacated,  and  new  Judgment  ot- 
tered on  filing  of  remittitar ;  otberwlaa  Jodg- 
ment  reversed,  and  cause  remanded. 

Chase  Morsey,  of  St  Louis,  for  appellant. 
Fordyce,  HoUiday  &  White,  of  St.  loula, 
for  respondent. 

NIPPEB,  O.  This  Is  an  action  to  recov«' 
on  a  policy  of  burglary  insurance,  which  poli- 
cy had  a  special  rider  attached  thereto  cover- 
ing a  loss  of  property,  when  taken  by  force 
or  violence,  not  exceeding  ^1,000  on  Jewelry, 
and  $50  on  money.  The  petition  was  In  the 
usual  form,  l^e  aaswer  admits  the  Issuance 
of  the  policy  to  the  platntiff,  and  concludes 
with  a  general  denlaL  Plaintiff  recovered 
Judgment  In  the  court  below  for  $899.85,  and 
defendant  appeals. 

The  policy  was  issued  on  the  24th  of  July, 
1916,  and  on  the  night  of  the  21st  of  Septem- 
ber of  the  same  year,  while  ia  tbe  dty  of 
Sprlngfldd,  111.,  plaintiff  was  held  up  and  rob- 
bed of  a  diamond  pin,  a  diamond  ring;  and 
$26  in  money. 

Plaintiff  was  a  salesman  for  tiie  Universal 
FUm  Company,  and  traveled  over  the  conn- 
try,  distributing  films  for  moving  pictures. 
On  the  date  last  above  mentioned,  he  testi- 
fied he  was  in  the  city  of  Springfield,  lU.,  on 
a  business  trip;  that  in  the  afternoon  he 
went  from  Springfield  to  Vlrden,  a  town  a 
few  miles  out  from  Springfield,  and  engaged  a 
room  for  the  night,  as  Springfield  was  crowd- 
ed with  visitors  by  reason  of  its  being  fair 
week.  After  calling  on  some  parties  in 
Springfield,  he  made  inquiries  as  to  where  he 
could  locate  a  party  named  Wycroff,  who  was 
conducting  a  picture  show  In  Springfield.  Ue 
was  directed  as  to  what  street  car  he  should 
take  in  order  to  reach  the  place  he  desired  to 
go.  Be  got  on  this  street  car,  which  was 
crowded,  and  rode  as  directed  to  the  &t&  of 
the  car  line.  He  made  sonte  inquiries  again 
as  to  how  to  readi  Wycroff's  place,  and  he 
was  told  that  lie  would  have  to  walk  some 
four  or  five  blocks  from  the  end  of  this  car 
line.  After  walking  about  two  blocks,  and 
while  near  a  vacant  lot,  he  was  held  up  by 
two  men,  and  robbed.  The  diamond  pin  was 
in  his  necktie.  The  ring  he  had  upon  his  fin- 
ger. Tbe  robbers  removed  the  ring  from  his 
finger,  and  one  of  them  cut  away  a  portion  of 
his  necktie  with  a  knife,  taking  the  diamond 
pin.  He  notified  the  police  department,  as 
well  as  the  defendant  company.  He  says  he 
notified  the  defendant  by  wire  at  its  New 
York  office,  and  also  at  the  t$t.  ix)uis  office. 
He  then  came  back  to  St.  Louis.  He  said  that 
for  15  years  he  had  been  investing  money  In 
diamonds  and  selling  them  again,  and  was 
familiar  with  the  value  of  them.    Tte  value 
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of  the  diamond  sttid  was  about  $400,  and  tbe 
Taloe  of  tbe  ring  was  about  $400. 

On  cross-examination,  he  testified  that  he 
paid  $225  or  $250  for  the  ring,  and  $360  for 
the  stud;  tliat  he  had  given  the  ring  to  a 
Hiss  Zimmerman,  in  Memphis,  as  an  engage- 
ment ring.  Five  or  6  years  later  the  engage- 
ment was  broken.  In  1911  he  went  to  Chica- 
go, where  he  met  Miss  Zimmerman  again. 
She  told  him  at  first  she  was  married ;  then 
later  admitted  she  was  not  married,  but  was 
living  with  a  man  named  Batier.  She  then 
told  plaintiff  that  Batier  had  pawned  the 
ring,  and  she  gave  him  the  pawn  ticket,  after 
which  be  stated: 

"Mabel,  I  wOl  take  these  out,  and  any  time 
yon  see  your  way  clear  to  give  me  the  two 
hundred  and  twelve  dollars,  I  will  give  you  back 
the  ring." 

Plaintiff  paid  the  $212  and  received  the 
ring.  After  the  robbery  he  sent  a  newspaper 
cllppjtng  concerning  the  same  to  Miss  Zim- 
merman. She  then  brought  suit  against  him 
on  a  note,  and  it  seems  that  defendant  was 
served  with  a  notice  of  garnishment  Plaintiff 
then  wrote  defendant's  olllce  in  New  Xork,  or 
had  his  attorney  do  so,  telling  defendant  he 
was  not  the  Milton  J.  Gtoldbamn  who  was  be- 
ing sned  in  Chicago. 

Witness  Davis  testified'  for  the  plaintiff 
that  he  was  connected  with  a  Jewelry  com- 
pany, and  had  been  engaged  in  the  loan  and 
diamond  business  for  15  years^nd  was  fa- 
miliar with  the  value  of  diamonds;  that 
from  the  year  1902  to  the  year  1917,  there 
had  been  an  Increase  In  value  In  diamonds 
of  the  character  described  in  evidence  of  60 
per  cent.  This  testimony  was  objected  to  by 
defendant,  and  was  admitted  over  Its  objec- 
tions and  exceptions. 

Other  witnesses  .  testified,  corroborating 
plaintiff  as  to  his  statements  after  tbe  rob- 
bery, and  as  to  their  actions  in  detail. 

The  defendant  Introduced  In  evidence  the 
letter  written  by  plaintiff  to  defendant  com- 
pany, also  the  testimony  of  the  assistant 
state's  attorney  at  Springfield  and  police  offi- 
cers of  that  city,  which  tended  to  show  that 
a  few  months  after  the  robbery  two  men  were 
arrested,  one  of  whom  made  a  confession  that 
be  had  robbed  tbe  plaintiff,  or  was  one  of  the 
two  implicated  in  said  robbery,  and  that 
plaintiff  refused  to  swear  out  a  warrant  for 
their  arrest,  or  to  go  to  the  Jail  where  they 
were  being  held,  and  identify  them,  claiming 
that  he  did  not  have  the  time  to  spare,  and 
thought  it  was  np  to  the  Insurance  company. 

"Plaintiff  claimed,  however,  that  the  defend- 
ant's witnesses  would  not  let  him  see  the 
parties  who  were  arrested  and  held  In  the 
Springfield  Jail  at  the  time  he  visited  there 
and  asked  to  see  them. 

Appellant  contends  here:  First  That  plain- 
was  not  entitled  to  recover.  Second.  That  if 
entitled  to  recover  anything,  he  was  not  en- 


titled to  recover:  (a)  $400  for  tbe  diamond 
ring,  for  the  reason  that  he  was  not  the  own-i 
er  thereof;  and  that  (b)  defendant  was  not 
liable  for  any  attorney's  fees. 

The  verdict  as  returned  by  the  Jury  was 
for  $525  due  under  the  policy,  $24.85  interest, 
no  damages,  and  $350  attorney's  fees. 

[1]  We  think  the  court  properly  submitted 
the  case  to  the  Jury  on  the  question  of  plain- 
tUTs  right  to  recover,  not  only  for  the  value 
of  the  diamond  stud,  but  also  for  the  value  of 
the  ring.  There  can  be  no  serious  contenti<m 
that  there  was  not  sutficient  evidence  before 
the  Jury  showing  the  value  of  tbe  diamonds 
in  question  to  be  $525.  Plaintiff  had  obtained 
the  return  of  the  ring  from  Miss  ^Ummerman. 
The  poHcy  provided  th^t  the  company  would 
not  be  liable  for  loss  unless  the  property  be- 
longed to  the  assured  or  some  member  of  his 
Immediate  family  who  resided  In  the  assur- 
ed's  premises.  It  is  true  he  told  Miss  Zim- 
merman at  the  time  he  obtained  the  return  of 
the  ring  from  her  that,  if  she  would  pay  him 
at  any  time  the  $212,  he  would  give  her  back 
the  ring,  but  she  had  never  paid  him  this  mon- 
ey, and  the  ring  was  his,  and  would  remain 
his  unless  she  liad  done  so ;  and  It  would  not 
be  necessary  for  him  to  resort  to  any  legal 
procedure  in  order  to  vest  Utle  in  him  to  the 
ring,  and  the  question  as  to  whether  or  not 
the  ring  belonged  to  plaintiff  was  properly 
submitted  to  the  Jury  under  the  evidence. 
Robinson  V.  Pennsylvania  Insurance  Co.,  87- 
Me.  399,  32  Atl.  996 ;  Fanners'  Mutual  Fire 
Insurance  Oo.  v.  Fogelman,  85  Mich.  481; 
Pbenix  Insurance  Co.  v.  Bowdre,  67  Miss. 
620,  7  South.  596, 19  Am.  fit  Hep.  326. 

The  next  assignment  of  error  relied  upon 
by  appellant  Is  that  there  was  no  evidence 
Justifying  the  submission  to  the  Jury  of  the 
question  of  its  liability  for  vexatious  delay 
and  attorney's  fees.  In  support  of  this,  we 
are  cited  to  Non-Royalty  Shoe  Oo.  v.  Phcentx 
Assurance  Co.,  277  Mo.  399,  210  S.  W.  87. 

It  will  be  noted,  in  the  case  at  bar,  the  Jury 
did  not  assess  the  penalty  of  10  per  cent  for 
damages,  nor  was  there  any  affirmative  find- 
ing by  the  Jury  that  the  refusal  to  pay  was 
vexatious.  And  while  it  was  held  in  the  case 
above  cited  that  there  should  be  a  finding  of 
the  fact  of  vexatious  refusal  to  pay  the  loss 
before  the  infliction  of  either  penalty  should 
be  permitted  to  stand,  yet  it  was  further  said 
in  that  opiidoa  (277  Mo.  421,  210  S.  W.  loc. 
clt  42): 

"While,  as  we  suggest  above,  it  is  technical 
error  to  assess  one  penalty  without  tbe  other, 
the  error  is  in  favor  of  defendant  and  against 
plaintiff,  and  defendant  may  not  complain.  If 
the  wind  is  to  be  tempered  to  the  shorn  lamb, 
however,  the  lamb  ought  to  be  advised  that  tbe 
temperature  has  risen  merely  as  an  act  of 
grace,  and  not  of  merit" 

[2]  However,  the  only  testimony  in  this 
record  with  respect  to  proof  of  loss  and  tha 
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(lemand  for  payment  Is  the  testimony  of 
plaintiff,  wbo  stated  that  after  he  notified  the 
defendant  by  wire  he  was  given  some  papers 
by  defendant's  agent  In  St  Louis  to  make  out 
his  claim  with,  and  that  he  made  out  these 
papers  and  sent  tbem  back  to  the  agent 
Plaintiff,  nowhere  in  his  testimony,  states 
that  he  made  any  demand  for  the  payment  of 
this  loss,  or,  if  made,  what  amount  he  de- 
manded, nor  Is  there  anything  In  the  record, 
aside  from'  the  pleadings,  showing  a  refusal 
of  the  company  to  pay.  Therefore  we  think 
It  was  error  to  subtalt  to  the  Jury  the  ques- 
tion of  defendant's  liability  for  vexatlouB  de- 
lay and  attorney's  fees.  Non-Royalty  Shoe 
Co.  V.  Phoenix  Assurance  Co.,  supra ;  Patter- 
son V.  Insurance  Co.,  174  Mo.  App.  37,  160  S. 
W.  59 ;  Keller  T.  Insurance  Co.,  108  Mo.  440, 
95  S.  W.  908. 

In  view  of  the  above  and  foregoing,  the 
commissioner  recommends  that  upon  respond- 
ent filing  a  remittitur  of  $360  within  15  days, 
the  said  circuit  court  be  direct^  to  vacate 
and  set  aside  the  judgment  r^idered  herein, 
and  to  enter  a  new  judgment  herein  in  favor 
of  plaintiff  in  the  sum  of  1549.85,  with  inter- 
est from  the  date  of  the  original  judgment ; 
otherwise  the  judgment  should  be  reversed 
and  the  cause  remanded. 

PER  CURIAM.  The  foregoing  opinion  of 
NIPPER,  C,  is  adopted  as  the  opinion  of  the 
"court. 

The  judgment  of  the  circuit  court  Is  ac- 
cordingly affirmed,  upon  plaintiff's  compli- 
ance with  the  requirements  set  forth  in  the 
above  opinion ;  otherwise  the  judgment  is  re- 
versed and  remanded. 

REYNOLOS,  P.  J.,  and  ALLEN  and  BECK- 
ER, JJ.,  concur. 


START  V.  NATIONAL  NEWSPAPER  ASS'N. 
(No.  13671.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  14,  1920.) 

1.  CorporatlOQs  ®=>49l— Ultra  viras  no  defease 
in  tort  action. 

In  an  action  against  a  corporation  for  dam- 
ages for  personal  injuries  arising  from  alleged 
negligence  in  the  conducting  of  a  show  in  a  rent- 
ed building,  it  was  no  defense  that  the  lease  of 
the  building  by  defendant  was  ultra  vires. 

2.  Corporations  «s>432(l2)  —  Evidence  suffl^ 
cient  to  bind  corporation  in  lease  of  building 
In  negligence,  case. 

In  an  action  against  a  corporation  for  dam- 
Qges  for  personal  injuries  arising  from  alleged 
negligence  in  the  conducting  of  an  entertainment 
in  a  building,  evidence  held  sufficient  to  bind  de- 
fendant, though  the  contract  renting  the  build- 


ing was  entered  into  by  an  officer  without  for- 
mal express  sanction  of  the  board  of  directors. 

3.  Release  €=>29(2) —Common  law  abolished 
with  respect  to  release  of  one  or  more  Johit 
wrongdoers. 

Laws  1915,  p.  268,  abolished  the  conunon 
law  in  respect  to  the  release  of  one  or  more 
joint  wrongdoers  discharging  the  others. 

4.  Release  «=>29 (2)— Release  of  Joint  wrong- 
doer did  not  discharge  others,  where  eaase 
of  action  arose  before  statute  abolished  com- 
mon law. 

Where  cause  of  action  against  joint  tort- 
feasors arose  before  the  enactment  of  Laws 
1916,  p.  268,  abolishing  the  common  law  hi  re- 
spect to  release  of  one  or  more  joint  wrong- 
doers discharging  the  others,  a  settlement,  re- 
lease, and  discharge  of  some  of  the  wrongdoera, 
after  the  enactment  of  such  law,  did  not  din- 
charge  the  others. 

5.  Negligence  ^s^lSSCS)— Instruction  held  hi- 
appllcahle. 

Where  petition  in  negligence  case  alleged 
that  incline  was  dangerons,  in  that  '^t  was  not 
provided  with  saffident  or  snitable  cleats  or 
other  footholds,  nor  with  handholds  nor  rail- 
ings along  the  side  thereof,"  an  instruction  fol- 
lowing the  allegation  of  the  petition,  except 
that  it  was  that  there  were  "no-  (deata,"  waa 
erroneous  in  part  aa  not  being  supported  by 
evidence  and  in  part  as  not  being  justified  by 
the  pleading  and  evidence,  where  there  was  no 
evidence  >of  "other  footholds,"  and  plaintiff  tes- 
tified that  there  were  railings,  and  the  proof 
was  that  the^  were  cleats  but  that  they  were 
not  sufficient 

6.  Appeal  and  error  ^9 1 064 (4)— Trial  «=>22S 
(I)— Instruction  held  In  the  disjunctive  and 
not  conjunctive  and  prejudicial  error. 

An  Instruction  submitting  question  whether 
an  incline  was  dangerons,  in  that  "It  was  not 
provided  with  sufficient  or  snitable  cleats  or 
other  footholds  or  with  handholds  or  railinga 
along  the  side  thereof,",  was  in  the  disjunctive 
and  not  in  the  conjunctive,  and  was  prejudicial 
to  defendant  where  plaintiff's  evidence  showed 
that  there  were  railings  and  handholds. 

7.  Appeal  and  error  «s»l 207(3)— latermt  bow 
allowed  on  remittitur. 

While  ordinarily  interest  should  only  be 
allowed  from  the  date  of  the  new  judgment  on 
remitUtnr,  under  Rev  St  1906,  {  7181,  court 
did  not  err  in  rendering  judgment  for  $3,500 
with  interest  from  the  date  of  original  judg- 
ment where  remittitur  read:  "Upon  intima- 
tion by  the  court  to  the  effect  that  the  assess- 
ment of  damages  herein  in  the  sum  of  $4,400  by 
the  jury  is  excessive  as  to  the  difference  be- 
tween said  sum  and  $3,500  with  interest  upon 
the  last-named  amount  from  the  date  of  the 
rendition  of  the  original  judgment  Februair 
27,  1919,'  and  that  plaintiff  should  remit  said 
excess,  said  plaintiff  does  hereby  make  and  en- 
ter such  remittitur,"  etc. — the  remittitur  not 
striking  off  a  specific  sum,  and  the  original 
judgment  not  being  reduced  to  $3,500,  but  re- 
duced to  that  sum  plus  the  interest  on  it  from 
date  of  the  original  judgment 


«=3For  atber  caaei  see  same  topic  and  KBY-NUHBFiR  tn  all  Kay-Numbared  OlgesU  and  Indoz.** 
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Appeal  from  Circuit  Coort,  Jadaon  Coun- 
ty;  W.  C.  Scarrltt,  Special  Judge. 
'Vot  to  be  officially  published." 

Action  by  Sarah  J.  Start  against  the  Na- 
tional Newspaper  ABSodatlon.  Judgment  for 
plalntltr,  and  defendant  appeals.  Beyersed 
and  remanded.    ° 

Frank  II.  Lowe,  of  Kansas  City,  for  ap- 
pellant 

^  H.  Gamble  and  Rader  &  Bader,  all  of 
Kansas  City,  for  res(>ondent 

EI/LISON,  P.  J.  Plaintiff's  action  is  for 
damages  resulting  from  personal  injury  re- 
ceived by  her  in  falling  upon  the  floor  of  a 
building  claimed  to  have  been  In  the  pos- 
session and  occupancy  of  defendant.  There 
were  two  other  defendants,  but  for  a  con- 
sideration plaintiff  entered  into  a  covenant 
not  to  sue  and  the  action  was  dismissed  as  to 
them.  There  was  a  verdict  against  the  pres- 
&at  defendant  for  $4,400,  but  afterwards 
there  was  a  remittitur  bringing  the  sum 
down  to  $3,500  ahd  Interest,  and  Judgment 
was  rendered  for  that  amount  with  6  per 
cent,  interest  from  date  of  the  first  J«idg- 
ment. 

Th^  building  concerned  is  what  Is  known 
as  "Convention  Hall,"  in  Kansas  City,  a  place 
which  is  let  for  conventions  and  for  exhibi- 
tions of  great  variety  and  character.  In  the 
instance  of  this  controversy  it  was  let  for 
a  space  of  nearly  two  weeks  for  a  "Elansas 
City  Land  Show."  To  whom  it  was  let  and 
who  gave  the  show  is  a  matter  of  diq;)ute. 
Plaintiff  claims  that  defendant,  as  owner  of 
the  Kansas  City  Post,  a  dally  newspaper 
published  in  that  dty,  rented  the  building 
advertised  and  gave  the  entertainment,  charg- 
ing .25  cents  admission  to  the  public,  as  well 
as  certain  charges  to  exhibitors.  The  hall 
was  rented  by  an  agreement  In  writing,  be- 
ginning with: 

"This  agreement  made  and  entered  into  by 
and  between  the  Kansas  City  Convention  Hall 
Suilding  Company,  party  of  the  first  part,  and 
the  Kansas  City  Post,  party  of  the  second 
part" 

After  preecrlbing  the  various  terms  of  the 
renting,  providing  for  the  show,  etc.,  the 
paper  is  signed: 

"Kansas  City  Convention  Hall  Building  Com- 
pany, by  Louis  W.  Sbouse,  Secy."  "Kansas 
City  Post  by  J.  Dek.  Towner,  Secy.  &  Treas." 

There  are  two  points  of  defense  stated  by 
defendant  at  the  outset ;  one  is  that  the  de- 
fendant National  Newspaper  Association, 
-was  not  In  possession  or  control  of  Conven- 
tion Hall  at  the  time  plaintiff  was  injured. 
Svt  the  evidence  Is  abundant  that  it  was. 
It  is  true  that  the  contract  renting  the  hall 
^iras  signed  by  the  Kansas  City  Post  per 
Towner,  as  secretary  and  treasurer.  But  he 
•vfraa  secretary  and  tres  surer  of  the  defendant 


assodatlMi  and  it  was  the  owner  and  pub- 
lisher of  the  Kansas  City  Post  So  far  as 
the  land  show  was  concerned,  the  Post  and 
this  defendant  were  one.  It  was  advertised 
as  the  Post's  enterprise,  but  all  the  bills  were 
paid  by  defendant  and  the  large  income,  con- 
sisting of  sums  received  from  exhibitors  and 
door  receipts,  went  to  the  defendant  It 
was  shown  that  one,  Buckley  was  the  per- 
sonal manager  of  the  show,  hired,  put  in 
diarge,  and  paid  by  defendant 

[1]  But  it  is  strongly  insisted  that  "the 
lease  of  Convention  Hall  signed  by  Towner, 
secretary  and  treasurer  of  the  National  News- 
paper Association,  Is  ultra  vires  and  abso- 
lutely void,"  and  Millinery  Co.  v.  Trust  Co., 
251  Mo.  553,  158  S.  W.  858,  and  Orpheum 
Theater  Co;  v.  Brokerage  Co.,  197  Mo.  App. 
661,  199  S.  W.  257,  are  cited  in  support  of 
the  iwlnt.  Those  cases  involved  liability  on 
matters  of  contract  "hUe  the  case  before 
us  is  one  in  tort,  in  which  ultra  Vires  is  not 
a  defense.  Alexander  v.  ReUe,  74  Mo.  495, 
517. 

[2]  It  is  next  claimed  that  there  was  no 
evidence  that  Towner,  secretary  and  treas- 
urer of  the  defendant,  newspaper  association, 
had  authority  from  the  board  of  directors  to 
execute  the  contract  renting  Convention  Hall. 
There  was  no  direct  evidence  showing  that 
the  directors  ever  ordered  the  contract  of 
renting  be  made,  but  it  was  shown,  and  not 
disputed,  that  Tovraer  was  the  resident  of- 
ficial of  this  association  and  received  the 
moneys  of  the  association,  and  the  president 
of  the  association  knew  of  the  show  and  gave 
directions  in  regard  thereto,  and  that  he  gave 
Towner  orders  with  respect  to  handling  the 
expenses  and  receipts  derived  from  the  show, 
and  that  the  large  sum  of  money  received 
as  proceeds  of  the  show  were  paid  to  the 
association.  Besides  this,  Towner  testifiei) 
that  he  bad  general  dlrectlcm  from  the  presi- 
dent of  the  association: 

"That  Mr.  Baddey  was  going  to  run  the  land 
show  and  that  I  should  do  all  in  my  power  to 
help  him  do  it,  and  I  had  my  instructions  that 
we  should  advance  Mr.  Buckley — help  him  at 
the  start,  and  then  I  was  to  take  over  the  re- 
ceipts of  the  land  show  as  they  came  in." 

It  was  further  shown  that  Buckley's  salary 
was  paid  with  checks  of  the  defendant  as- 
sociation by  direction  of  the  president  It 
was  further  shown  tliat  the  rental  contract 
with  Convention  Hall  was  carried  out  by  de- 
fendant association,  the  rent  being  paid  by 
it.  We  think  this  showing  is  evidence  suf- 
ficient to  bind  the  corporation  without  a 
formal  express  sanction  of  the  board  of  di- 
rectors. 

[3]  As  stated  at  the  l>eginning,  there  were 
two  other  defendants  claimed  in  the  petltioP 
to  be  Joint  wrongdoers,  and  on  settlenent 
plaintiff  covenanted  not  to  sue  them  and  the 
action  was  dismissed  as  to  them.    Defendant 
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insists  that  plaintiff  did  not  merely  covenant 
not  to  sue  them  but  that  she,  in  fact,  settled 
her  claim  and  discharged  them,  which,  nnder 
the  common  law,  also  operated  as  a  discharge 
of  this  defendant.  If  we  concede  that  the 
paper  entitled  a  covenant  not  to  sne  was  in 
fact  a  release  of  the  other  wrongdoers,  it 
win  not  avail  defendant,  for  the  reason  that 
by  the  I^aws  of  1915,  p.  268,  the  common  law 
was  abolished  in  respect  to  the  release  of 
one  or  more  Joint  wrongdoers  discharging  the 
others.    It  reads  as  follows: 

"It  shall  be  lawful  for  all  persons  having  a 
claim  or  cause  of  action  against  two  or  more 
Joint  tort-feasors  or  wrongdoers  to  compound, 
settle  with,  and  discharge  any  and  every  one  or 
more  of  said  joint  tort-feasors  or  wrongdoers 
for  such  sum  as  such  person  or  persons  may 
see  fit,  and  to  release  him  or  tfaem  from  all  fur- 
ther liability  to  such  person  or  persons  for  such 
tort  or  wrong,  without  impairing  the  right  of 
•nch  person  or  persons  to  demand  and  collect  the 
balance  of  said  claim  or  cause  of  action  from 
the  other  joint  tort-feasors  or  wrongdoers 
against  whom  such  person  or  persons  has  such 
daim  or  cause  of  action,  and  not  so  released." 

[4]  It  is  tnie  that  this  cause  of  action  arose 
before  the  enactment  of  that  law,  but  the 
settlement  with  the  other  wrongdoers  was 
not  bad  nntU  more  than  two  years  after  the 
Legislature  had  acted.  In  thus  applying  the 
law  we  are  not  giving  it  retrospective  force 
(Abbott  V.  Mining  Co.,  25S  Mo.  378,  164  S. 
W.  568;  Gibson  v.  RaUway  Co.,  225  Mo.  473, 
125  &  W.  453;  Clark  v.  Railway  Co.,  219 
Mo.  524,  118  S.  W.  40),  and  this  is  recognized 
in  Clark  v.  Union  Blec.  Co.,  213  S.  W.  861. 

Defendant's  objection  to  plain  tUTs  Instruc- 
tion Mo.  2  la  well  taken.  It  is  charged  in 
the  petition  that  in  the  arrangement  of  the 
hall  for  the  show  there  was  a  steep  tempo- 
rary wooden  incline  running  from  a  tempo- 
rary wooden  floor,  up  and  down  which  those 
attending  the  show  traveled;  that  this  in- 
cline was  dangerous,  in  that  "it  was  not 
provided  with  sufficient  or  suitable  cleats  or 
other  footholds,  nor  with  handholds  nor  rail- 
ings along  the  side  thereof,"  and  that  at  the 
bottom  of  the  incUne  there -was  a  hole  In 
the  wooden  floor;  tliat  plaintifT,  in  descend- 
ing the  Incline,  near  the  bottom,  and  on  ac- 
count of  its  dangerous  condition,  slipped  and 
the  heel  of  her  shoe  caught  in  the  bole  and 
she  fell  and  was  injured. 

[S]  The  instruction  followed  the  allegation 
of  the  petition,  except  in  the  use  of  the 
word  "or"  handhold  instead  of  "nor"  hand- 
hold. That  was  immaterial.  But  there  was 
no  evidence  of  "other  footholds"  than  cleat- 
Ing,  and  such  character  of  footholds  should 
therefore  not  have  been  included  in  the  in- 
struction as  one  of  the  issues.  So  the  In- 
struction submitted  the  hypothesis  of  negli- 
gence, in  that  there  were  no  railings  along 
the  side  of  the  incline,  when  the  evidence  in 
plaintiff's  behalf  showed  there  were  railings, 
and  there  was  no  evidence  that  there  were 


not.  So  Om  instruction  anbrnitted  the  hy- 
pothesis of  negligence  ia  not  providing  the 
incline  with  cleats,  while  the  negUgenoe  al- 
leged in  the  petition  is  that  It  was  not  "pro- 
vided with  sufficient  or  suitable  cleats."  The 
tostniction  is  that  there  were  no  cleats 
whereas  the  pleading  and  proof  were  tliat 
there  were  cleats  but  they  were  not  snf-' 
flcient  So  therefore  we  rule  the  instmctloa 
erroneous,  in  that  it  in  part  was  without  sup- 
porting evidence  and  in  part  was  not  justi- 
fied by  the  pleading  and  evidence.  Hnfft  r. 
Railroad,  222  Mo.  286,  303,  121  S.  W.  120; 
State  ex  rel.  Coal  Co.  v.  Ellison,  270  Mo. 
645,  663,  185  8.  W.  722;  Degonia  T.  Railroad, 
224  Mo.  564,  589,  123  S.  W.  807;  Sparkman 
V.  Railroad,  191  Mo.  App.  463,  469.  177  B. 
W.  703;   Lord  v.  Delano,  188  8.  W.  98,  9K. 

[I]  Plaintiff  seeks  to  avoid  this  point  by 
the  claim  that  the  Instruction  was  In  the 
conjunctive  and  only  put  an  additional  bur- 
den on  her.  The  instruction  was  In  the  dis- 
junctive. She  likens  her  case  to  those  of  that 
character  and  dtes  Rigg  v.  Railroad,  212 
.  S.  W.  878,  Blair  ▼.  Union  "light  Co.,  213  S. 
W.  976,  and  Meeker  ▼.  Union  Ught  Co.,  216 
8.  W.  923.  But  It  ia  readUy  seen  that  those 
cases  are  not  analogous. 

The  original  judgment  was  rendered  on  the 
verdict  on  the  27th  of  February,  1919,  for 
$4,400.  The  case  was  then  continued  over 
on  motion  for  new  trial  until  the  fbllowlng 
September  12th,  when  a  remittitur  was  en- 
tered reducing  it  to  $3,500  and  Interest  frtan 
date  of  the  original  judgment,  and  the  lattw 
set  aside  and  in  lien  thereof  a  new  judgmoit; 
in  the  sum  of  |3,500  with  interest  frtnn  the 
date  of  the  original  judgment,  to  wit,  27th 
of  February,  1919. 

[7]  Ordinarily  interest  should  only  be  al- 
lowed from  the  date  of  the  new  judgment 
on  the  remittitur.  The  original  judgement 
becomes  a  nullity,  and  the  judgment  rendered 
on  the  sum  remaining  after  subtracting  the 
remittitur  becomes  the  judgment,  and  interest 
should  only  be  allowed  "from  the  day  (rf 
rendering  the  same."  Section  7181,  R.  S. 
1909;  Erwin  v.  Jones,  191  S.  W.  1047;  Scnl- 
lin  V.  Railroad,  192  Mo.  6,  90  S.  W.  1028; 
State  ex  rel.  v.  Broaddus,  212  Mo.  686,  111 
S.  W.  008;  Stolee  v.  Transit  Co.,  122  Mo. 
App.  458,  99  S.  W.  471.  But  the  remittitur 
Involved  here  is  somewhat  peculiar.  It  reads 
as  follows: 

"Upon  intimation  by  the  court  to  the  effect 
that  the  assesBment  of  damages  herein  in  the 
Bum  of  $4,400  by  the  jury  is  excessive  as  to  the 
difference  between  said  sum  and  $3,600  with  in- 
terest upon  the  last-named  amount  from  the 
date  of  the  rendition  of  the  original  judgment, 
February  27,  1919,  and  that  plaintiff  should  re- 
mit said  excess,  said  plaintiff  does  hereby  moke 
and  enter  such  remittitur,  and  moves  the  court 
to  set  aside  said  original  judgment  in  this  cause 
and  enter  a  new  judgment  in  her  favor  for  ths 
sum  of  $3,500  with  interest  as  aforesaid  fron 
the  date  of  said  original  judgment." 
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It  does  not  strike  off  a  specific  sum,  bat 
only  such  amount  as  Is  "the  difference  be- 
tween the  verdict  of  $4,400  and  the  sum  of 
(3,500  wlth^terest  upon  the  latter  amount 
firom  the  date  of  the  original  ludgment."  In 
other  words,  plaintiff  did  not  reduce  the 
original  Judgment  to  $3,500,  but  reduced  It 
to  that  sum  plus  the  Interest  on  It  from 
the  date  of  the  original  judgment,  and  so 
the  new  judgment  was  rendered,  and  we 
think  properly.  It  would  have  been  less  in- 
volved if  the  interest  on  |3,500  had  been 
calculated  down  to  the  day  of  the  new  Judg- 
ment and  added  to  that  sum  and  the  new 
Judgment  entered  accordingly. 

The  Judgment  will  be  reversed  and  tbe 
cause  remanded. 

All  concur. 


CADDELL  V.   CADDELL.     (No.   13225.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  14.  1920.) 

1.  Divorce  «s»r80  —  Wife's  appeal  from  dt- 
voree  decree  not  to  be  dismissed  because  of 
linsband's  subsequent  death. 

In  wife's  suit  for  divorce,  wherein  defendant 
husband  filed  crosB-bill  and  secured  decree, 
appeal  taken  by  plaintiff  wife  will  not  be  dis- 
missed on  account  of  subsequent  death  of  de- 
fendant husband,  property  rights  of  wife  requir- 
ing that  divorce  be  set  aside  if  erroneously 
adjudged. 

2.  Divorce  «s»l30— Husband  held  not  eatitied 
to  decree. 

In  a  wife's  suit  for  divorce,  defendant  hue- 
band,  who  had  seduced  her  dnring  the  lifetime 
of  his  first  wife,  and  bad  married  her  after  his 
first  wife's  death,  held  not  entitled  to  decree,  in 
view  of  the  evidence. 

Appeal  from  Circuit  Court,  Livingston 
County;  Arch  B.  Davis,  Judge. 

Action  for  divorce  by  Margaret  Caddell 
against  George  W.  Caddell,  wherein  defend- 
ant filed  cross-bUl.  From  decree  for  defend- 
ant on  the  cross-bill,  plaintiff  appeals.  Be- 
-versed. 

Thos.  H.  HlckUn  and  Scott  J.  Miller,  both 
of  ChllUcothe,  for  appellant. 

W.  W.  Davis,  of  ChUUcothe,  for  respond- 
ent. 

ELLISON,  P.  J.  This  action  was  histl- 
tuted  by  plaintiff  for  divorce.  Defendant 
filed  a  cross-bill.  A  decree  was  rendered 
for  him  on  the  cross-blU.  Plaintiff  appealed 
to  this  conrt 

After  the  appeal  was  taken  defendant  died, 
and  the  cause  was  revived  against  the  ad- 
ministrator of  his  estate,  and  it  is  suggested 
that  as  defendant  has  died,  the  action  being 
tor  divorce,  nothing  can  be  done  save  to 
dismiss  the  appeal. 
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[1]  It  wpears  that  defendant  was  pos- 
sessed of  property,  In  which  instance  justice 
requires  that  the  case  be  beard,  not  as  re- 
gards the  mere  dissolving  the  relation  ot 
husband  and  wife,  for  death  has  done  that, 
but  that  the  plaintiff,  if  she  has  had  a 
divorce  adjudged  against  her  erroneously, 
may  have  such  adjudication  set  aside  to  tbe 
end  that  she  may  assert  a  widow's  claim 
In  his  estate  which,  if  the  Judgment  stauds 
unreversed,  she  could  not  do.  It  requires 
but  a  moment's  reflection  to  see  the  rank  in- 
justice which  might  be  done  an  innocent 
woman.  Tbe  death  of  her  husband  ought 
not,  ipso  facto,  to  deprive  her  of  her  legal 
rights. 

In  Danforth  v.  Danforth,  111  IlL  236,  243, 
tbe  Supreme  (3ourt  of  Illinois  said: 

"It  is  claimed  that  the  death  of  either  party 
puts  an  end  to  all  further  legal  proceedings. 
This  is  true  where  the  death  takes  place  before 
any  final  decree  of  divorce.  Ewald  v.  Oorbett, 
32  CaL  493;  Swan  v.  Harrison,  2  Goldw.  534; 
Pearson  v.  Darrington,  32  Ala.  227.  But  where 
a  decree-  of  divorce  has  been  improperly  ob- 
tained, and  the  proceedings  are  erroneous,  the 
party  whose  property  rights  have  been  in-  , 
juriously  affected  by  such  decree  ought  not  to 
be  concluded  by  reason  of  the  subsequent  death 
of  the  other  party.  While  both  parties  live, 
a  writ  of  error  lies  to  reverse  an  erroneous 
decree  of  divorce,  the  effect  of  which  is  to  re- 
store both  parties  to  their  former  status  of 
husband  and  wife,  in  law,  and  after  the  death  of 
one  it  ought  to  lie  in  favor  of  the  other  party 
not  for  the  same  purpose,  but  to  restore  tbe  sur- 
vivor to  his  or  her  rights  of  property  diveeted 
erroneously  by  the  decree.  On  tbe  reversal 
of  a  decree  of  divorce,  the  parties  will  be  placed 
in  the  position  they  occupied  before  the  decree 
was  entered,  and  if  one  of  them  has  died  be- 
tween the  date  of  the  decree  of  divorce  and  its 
reversal,  the  survivor  procuring  the  reversal 
will  be  entitled  to  all  rights  of  succession  or 
dower,  and  the  like,  in  the  estate  of  the  other, 
the  same  as  If  no  divorce  had  ever  been  bad : 
but  in  such  case  the  court  need  not  ordinarily 
remand  the  case,  as  no  other  decree  of  divorce 
can  ever  be  had." 

And  so  the  law  Is  declared  In  Strickland 
V.  Strickland,  80  Ark.  451,  97  S.  W.  659, 
Nlckerson  v.  Nickerson,  34  Or.  1,  48  Pac. 
423,  54  Pac.  277,  and  Thomas  v.  Thomas, 
57  Md.  604.  To  tbe  same  effect  is  1  (Torpus 
Juris,  208,  §  404;   Id.  171,  |  289. 

We  have  examined  &e  evidence  in  tbe 
case,  and  find  that  the  decree  cannot  be 
sustained.  It  appears:  That  plaintiff  was 
defendant's  second  wife.  That  before  the 
death  of  his  first  wife  be  employed  plaintiff 
(who  was  then  19  years  old)  as  his  stenog- 
rapher In  bis  office,  and  that  shortly  there- 
after he  began  .  illidt  relations  with  her, 
promising  to  marry  her  when  bis  wife  died ; 
tbe  latter's  health  not  then  being  good.  As 
a  result  of  this  intercourse,  she  gave  birth 
to   a   child,   stiU   living.     That   defendant's 
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wife  having  died  in  tbe  meantime,  he  and 
plaintiff  were  married.  They  soon  fell  Into 
disagreements,  and  each  used  gross  language 
towards  the  other.  She  accaaed  him  of  at- 
tentions to  other  women.  And  he  accused 
her,  not  directly,  with  adultery,  but  with  im- 
proper conduct,  especially  with  a  certain 
"drunk  man."  His  charges  appear  to  be 
without  foundation.  He  concedes  plaintiff  to 
be  a  good  woman  but  for  the  influence  of 
her  mother.  But  at  tbe  same  time  he  cast 
an  aspersion  on  her  by  saying  "it  might 
be  my  child,  but  I  don't' know  whether  it 
Is  or  not"  But  he  testified  to  the  follow- 
ing on  cross-examination: 

"I  married  her  after  tbe  birth  of  tbe  chQd. 
Tbe  reason  I  married  this  girl,  we  done  wrong, 
me  and  ber,  wbile  she  was  working  in  our  Jitney 
office,  and  we  talked  tins  over,  and  I  said  we 
could  rectify  tbis— a  man  will  never  do  a  wrong 
if  be  has  the  right  kind  of  a  heart  in  him  without 
rectifying  it— and  I  married  the  woman  because 
we  done  wrong  and  because  I  loved  her,  in  my 
first  wife's  lifetime.  October  10,  1917,  was 
about  the  time  of  our  marriage.  If  J  ever  got 
along  with  her  a  week  I  have  ^nowed  her 
10,000  years  to  my  knowledge.  She  is  the  best 
woman  living  to-day  when  she  is  a  good  woman. 
Jealousy  of  me  is  the  mqst  of  the  trouble." 

As  we  liave  said,  he  made  accusations  ot 
Infidelity  agains|^  her,  but  he  was  also  abu- 
sive In  other  ways.  At  one  time,  in  answer 
to  a  vile  name  she  called  him,  he  said,  "If 
you  were  a  man,  I  would  cut  yonr  Uver  out 
and  wash  your  face  with  it." 

[2]  There  was  other  evidence  which  need 
not  be  gone  over  in  detail.  SuflSce  It  to  say 
that  we  think  defendant  was  not  entitled 
to  a  decree  of  divorce,  and  that  it  should  be 
reversed. 

In  view  of  the  fact  that  defendant  died 
after  the  decree  was  rendered  and  during  the 
pendoicy  of  plaintiff's  appeal,  it  is  not  nece»- 
sary  to  decide  whether  she  should  have  bad 
a  decree  on  her  petition;  for  whether  she 
should  or  not,  defendant  not  having  been  en- 
titled to  one  in  his  favor,  our  reversal  of 
that  decree  leaves  ber  and  her  rights  unaf- 
fected by  it 

The  judgment  is  reversed. 

Ail  concur. 


BRIN6HUR8T  v.  BRIN6HUR8T. 
(No.  t7006.) 

(St  Louis  Court  of  Appeals.     Missouri.    Sub- 
mitted on  Briefs  May  11,  1920.    Opin- 
ion Filed  June  8,  1920.) 

I.  Divorce  «=>303 (3)— Reputation  of  mother  of 
divorced  wife  seeking  to  modify  decree  as  to 
custody  of  child  Immaterial. 
On  application  by  a  divorced  wife  for  modi- 
fication of  the  decree  as  to  the  custody  of  tbe 
child,   testimony  that  tbe   wife's   mother   was 
not  a  woman  of  good  reputation  was  inadmis- 


sible, in  tbe  absence  of  showing  that  there 
wonld  be  any  association  between  mother  and 
daughter  when  the  child  was  with  the  latter. 

2.  A|>peal  and  error  «=92ft5— Parfy  offeriag  tas- 
timoay  sheuld  sat  It  forth  as  basis  f6r  rallai 
by  appellats  court. 

The  party  offering  testimony  shonld  set 
forth  what  it  will  be  if  the  witness  is  permitted 
to  testify;  otherwise  the  appellate  court  can- 
not say  whether  the  evidence  is  admissible,  or, 
if  so,  whether  its  exclusion  will  work  reversaL 

3.  Trial  9sa4S(l)— Offer  of  proof  mast  be  spa- 
oMo. 

An  offer  of  proof  must  be  specific  and  defi- 
nite. 

4.  Oivon)a'«s3303  (3)— Evidence  held  ta  war- 
rant modiflcatioa  of  deeree  as  to  Mstody  of 
child. 

IMdence  AeU  to  warrant  the  action  of  tbe 
trial  court  in  modifying  decree  of  divorce  in 
favor  of  a  husband  at  the  instance  of  tbe  wife 
to  permit  her  to  have  custody  of  the  diild  of 
the  parties  for  five  specified  weeks  in  each  year, 
thus  maldng  definite  the  indefinite  requirementa 
of  the  first  order  as  to  custody  that  the  hns- 
band  permit  the  wife  to  see  the  cliild. 

Error  to  St.  Louis  Circuit  <3ourt:    Victor 
H.  Falkenhainer,  Judge. 
"Not  to  be  offldaUy  published." 

Suit  for  divorce  by  Robert  Brlngifaarst 
against  Daisy  Bringhnrst  wherein  decree  for 
plaintiff  was  entered,  which  defendant  moved 
to  modify  in  so  far  as  relating  to  the  custody 
of  the  child.  To  review  judgment  modifying 
decree  In  such  respect,  plaintiff  brings  error. 
Affirmed. 

Curlee  &  Hay,  of  St  Louis,  for  plaintiff  In 
error. 

Abbott,  Fauntleroy,  Cullen  &  Edwards,  of 
St  Louis,  for  defendant  in  error. 

REYNOLDS,  P.  J.  On  June  10,  1918,  by 
decree  of  the  circuit  court  of  the  dty  ot 
St.  Louis,  plaintiff  in  error,  but  who  wUl 
hereafter  be  designated  as  plaintiff,  was 
granted  a  decree  of  divorce  against  his  then 
wife,  now  defendant  in  error  but  who  will 
hereafter  be  referred  to  as  defendant  Tlie 
ground  of  the  divorce  was  desertion  of  tbe 
husband  by  the  wife,  without  cause.  In  ren- 
dering the  decree  the  circuit  court  granted 
the  custody  of  the  minor  child  born  of  tlie 
marriage,  a  boy  then  about  six  years  old, 
to  the  husband,  the  decree,  however,  contain- 
ing this  proviso: 

"With  the  privilege  to  defendant  to  visit  said 
child  for  a  period  of  one  week  in  each  thr«e 
months,  and  also  at  any  time  said  child  nuiy 
happen  to  be  seriously  ill,  plaintiff  agreeins  to 
notify  defendant  of  such  illness  promptly  sboold 
such  event  occur." 

There  was  also  a  clause,  nnnecessarlly  in- 
serted, that  the  court  retained  Jurlsdictlan 
of  tbe  cause  "for  the  purpose  of  making  fnr- 
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thep  orders  respecting  the  custody  of  said 
child  sbould  it  become  necessary  or  proper 
to  do  so." 

The  provision  permitting  the  defendant  to 
visit  the  child  for  a  period  of  one  week  in 
each  three  months  does  not  seem  to  have 
been  satisfactorily  carried  out.  After  the 
diyorce  the  defendant  remarried  and  so  did 
the  plalntlfF,  and  the  child  for  a  time  was 
at  plaintiff's  home  in  St.  IJouis,  where  the 
second  wife  and  a  child  twrn  of  the  second 
marriage  resided;  bat  a  short  time  after 
the  divorce,  plaintiff's  mother  came  and  lived 
with  him  for  a  time  and  then  took  the 
child  to  her  home  in  Litchfield,  niinois,  there 
residing  with  her  husband  and  the  boy  until 
the  death  of  the  former,  a  short  time  before 
the  trial  of  the  motion  now  before  us,  the 
father  providing  for  his  clothing  and  main- 
tenance and  visiting  him  at  least  every  two 
weeks.  Defendant,  on  her  remarriage,  re- 
sided with  her  second  husband  at  Cartervllle, 
Illinois.  It  appears  that  plaintiff,  in  the 
course  of  his  employment,  moved  to  New  Or- 
leans, Lonislana,  taking  his  wife,  the  child 
twrn  of  the  second  marriage,  and  this  boy, 
now  some  9  or  10  years  old,  with  him  and 
now  resides  there.  On  September  8,  1919, 
defendant  filed,  in  the  circuit  court  of  the 
city  of  St  Louis,  a  motion  to  modify  the 
decree  theretofore  rendered,  so  far  as  re- 
lated to  the  custody  of  the  child.  In  this 
motion  it  is  set  out  that  at  all  times  since 
June  10,  1918,~  and  untU  plaintiff  took  the 
child  from  the  state  of  Missouri,  he  had 
refused  to  allow  defendant  to  see  him  at 
any  place  other  than  In  the  flat  in  which 
plaintiff  and  bis  second  wife  resided,  and 
refused  to  permit  defendant  to  see  her  child 
except  in  the  company  of  himself  and  his 
wife;  that  she  had  repeatedly,  from  the  date 
of  the  adjudication  of  the  divorce  to  the  time 
of  the  removal  by  plaintiff  of  the  boy  from 
the  state  of  Missouri  to  New  Orleans,  tried 
both  through  plaintiff  and  his  attorney  to 
see  the  child  and  to  have  plaintiff  bring 
the  child  to  so]pe  proper  place  in  St.  Louis 
where  she  could  ace  him,  other  than  the  home 
occupied  by  plaintiff  and  his  second  wife, 
but  plaintiff  at  all  times  declined  and  refused 
to  allow  plaintiff  to  see  the  child ;  that  while 
she  had  sent  the  child  a  present  at  Christmas, 
the  plaintiff  declined  to  allow  the  child  to 
receive  it  and  returned  the  present  to  the 
defendant  unopened,  and  has  at  all  times 
prevented  defendant  from  having  communi- 
cation with  the  child  prior  to  Ihe  time  and 
-within  the  last  few  weeks  when  plaintiff 
removed  the  child  from  the  state  of  Mis- 
souri; that  since  her  divorce  from  plaintiff, 
defendant  had  married  one  Dowell,  with 
whom  she  Is  living  as  wife  at  Cartervllle, 
and  that  he  is  ready  and  willing  and  amply 
able  to  support  the  child  adequately  and  to 
maintain,  clothe  and  educate  him ;  that  they 
bave  a  comfortable  home  where  defendant 
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can  support,  maintain  and  educate  the  child 
and  look  after  his  moral  and  physical  wel- 
fare. The  premises  considered  and  because 
of  the  abuse,  as  defendant  says,  by  plaintiff 
of  his  right  to  the  custody  of  the  child, 
and  because  of  the  age  of  the  child,  she 
avers  his  welfare  will  be  best  supervised 
by  being  in  the  care  and  custody  and  super- 
vision of  defendant  as  his  mother,  she  moves 
the  court  to  modify  the  order  of  June  10, 
1918,  heretofore  set  forth  with  reference  to 
the  custody  of  the  child,  and  to  award  the 
custody  of  it  to  her,  the  defendant 

A.  hearing  was  had  on  tills  motion  before 
the  court  and  a  Judgment  entered  to  the 
effect  that  the  custody  of  the  chUd  remain 
in  plaintiff,  "defendant  to  have  the  custody 
of  said  child  each  year  for  a  period  of  five' 
weeks,  as  follows:  Prom  December  26th  to 
and  including  January  2d,  and  from  July  1st 
to  31st,  both  dates  inclusive.  Plaintiff  to  per- 
mit defendant  to  call  for  said  child  in  Litch- 
field, Illinois,  and  without  molestation  or  in- 
terference to  take  the  diild  to  her  home  in 
Cartervllle,  Illinois,  to  remain  there  for  the 
periods  above  designated,  after  which  the  de- 
fendant Is  to  return  the  child  to  the  custody' 
of  plaintiff  at  Litchfield,  Illinois,  all  of  which 
to  be  at  the  cost  of  defendant,  should  the 
child  be  in  the  custody  of  the  mother  of  plain- 
tiff by  and  with  plaintiff's  consent,  plaintiff 
is  nevertheless  held  personally  responsible 
for  the  full  performance  of  this  decree." 

A  motion  for  new  trial  was  duly  filed  by 
plaintiff,  overruled,  exceptions  saved  and  the 
cause  brought  to  our  court  on  writ  of  error. 

We  have  read  all  of  the  testimony  in  the 
case  and  see  no  reason  to  disturb  the  finding 
of  the  learned  trial  court.  There  is  some 
conflict,  but  not  very  much ;  with  few  ex- 
ceptions on  immaterial  matters,  there  is  no 
conflict;  and  the  evidence  tended  to  sustain 
the  allegations  of  the  motion  as  to  the  ex- 
clusion of  defendant  frq|(i  access  to  her  son 
under  the  first  order. 

The  assignments  of  error  by  learned  counsel 
for  plaintiff  are  two;  first,  error  of  the  trial 
court  in  excluding  evidence  offered  by  plain- 
tiff tending  to  prove  that  defendant's  mother, 
who  lives  In  the  same  town  with  defendant, 
and  who,  it  is  charged,  must  be  presumed 
to  associate  with  the  defendant  and  with  the 
child,  if  in  the  custody  of  defendant,  is  a 
woman  of  bad  repute. 

The  second  assignment  is  to  the  alleged 
error  of  the  court  in  modifying  the  decree. 

The  first  assignment  is  untenable.  While 
a  witness  in  behalf  of  defendant  was  under 
cross-examination  by  counsel  for  plaintift, 
he  was  asked  if  he  knew  defendant's  mother.' 
He  said  that  he  did.  Counsel  then  asked 
witness  if  he  knew  her  general  reputation  for 
virtue  and  chastity  in  the  community.  That 
was  objected  to.  The  court  sustained  the  ob- 
jection, stating,  boweyer,  that  he  did  so  unr 
less  counsel  for  plaintiff  showed  that  the  de- . 
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fe&dant  "IntoidB  or  has  her  mother  under  her 
charge  and  that  the  same  association  would 
be  In  the  hcane."  Whereupon  counsel  made 
this  statement: 

"I  otfer  to  show  by  this  'witnesa  that  theVep- 
utation  of  Mrs.  B.  (mother  of  defendant)— I 
will  say  this,  yonr  Honor:  I  ask  for  an  an- 
swer to  this  question  upon  this  theory:  From 
my  information,  I  wish  to  inquire  of  this  wit- 
ness, is  it  not  true  that  the  reputation  of  the 
mother  of  the  defendant  for  -virtue  and  chastity 
is  not  good?  My  theory  of  that  is  this:  I  do 
not  claim  I  shall  be  able  to  show  it  is  the  in- 
tention to  keep  her  in  the  same  home  with  the 
defendant,  but  having  shown  the  relationship 
of  mother  and  daughter  and  that  they  will  be 
in  the  same  town,  that  the  unavoidable  result 
wonld  be  the  associations  of  the  home  on  the 
child." 

Mr.  Edwards:   "We  object  to  that." 

The  Court:  "Objection  sustained.  That  Is 
a  far-fetched  proposition,  Mr.  Hay,  I  take  it 
I  don't  believe  you  have  a  right  to  infer  that 
there  will  be  any  association  there,  unless  yon 
can  show  that  there  has  been  some  association 
and  that  it  will  continue,  and  the  Court  may 
then  find  that" 

Mr.  Hay:  "From  my  own  mental  operation  I 
cannot  infer  anything  else.  I  can't  control  any 
other  inference  but  my  own.  That  is  all.  We 
except." 

[1-3]  We  8ee  no  error  In  fbls  ruling  of  the 
learned  trial  court  At  best,  as  remarked  by 
the  court,  It  was  rather  "a  far-fetched  propo- 
sition," and  one  from  which  the  Inference 
was  sought  to  be  drawn  that  there  would 
be  any  association  between  the  mother  and 
daughter,  unless  it  was  shown  that  there  now 
was  such  association  and  that  it  would  con- 
tinue. No  such  offer  of  testimony  was  made. 
The  mere  relation  of  mother  and  daughter 
does  not  necessarily  carry  with  it  the  impli- 
cation that  there  will  be  an  intimate  associa- 
tion between  them,  even  assuming  that  the 
reputation  of  the  mother  of  defendant  was 
bad  and  that  the  daughter,  whose  reputation 
was  proved  by  incontrovertible  testimony  to 
be  very  good,  would  associate  with  her  or 
bring  the  boy  Into  contact  with  her  or  under 
her  influence.  Moreover,  this  offer  does  not 
fall  within  the  rule  frequently  announced  by 
our  courts,  Supreme  and  Appellate,  that  the 
party  offering  testimony  should  set  forth 
what  the  testinfony  would  be  if  the  witness 
Is  permitted  to  testify  on  the  point,  and  un- 
less that  is  done  the  appellate  court  Is  un- 
able to  say  that  the  evidence  which  It  is 
desired  to  offer  is  admissible,  or  whether.  If 
admissible,  its  materiality  is  such  that  its 
exclusion  would  work  a  reversal  of  the  judg- 
ment In  the  case.  An  offer  to  prove  must  be 
spedflc  and  definite.  Ltnstroth  et  ux.  v. 
Peper,  not  yet  officially  reported,  but  see  218 
S.  W.  431,  loc.  dt  435,  and  authoritlefl  there 
ated. 

[4]  Aa  to  the  second  pr<^>o6itlon,  as  before 
said,  we  think  that  the  actlMi  of  the  trial 


court  In  modifying  the  decree  in  the  man- 
ner in  whidi  It  did,  was  warranted  by  fhb 
evidence  in  the  case.  It  made  that  definite 
which  before  had  been  rather  Ind^Inlte  In 
the  first  order.  The  evidence  tended  to  sbov 
that  defendant  bore  an  excellent  repntatioD 
in  the  town  in  which  she  resides  wltb  ber 
present  husband;  that  the  latter  la  amply 
able  to  provide  for  the  child  while  it  is  with 
the  mother  and  is  willing  to  do  sa  Defend- 
ant is  the  mother,  and  with  the  good  char- 
acter wliich  it  has  been  proved  she  has,  there 
is  no  reason  why  she  should  not  have  the 
society  of  ber  child  during  the  limited  pe- 
riod fixed  by  the  court,  whidi  Is  not  unrea- 
sonable as  to  time  or  duration.  The  learned 
trial  court,  with  the  witnesses  before  lilm, 
had  ample  opportunity  to  detefrmlne  the 
weight  to  be  given  them  by  their  demeanor 
and,  particularly  as  far  as  the  defendant  la 
concerned,  to  determine  her  fitness  to  have 
the  custody  and  society  of  her  child  during 
this  period,  and  we  have  no  reason  to  critl- 
dse  or  depart  from  his  action. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

ALLSN  and  BECKFB,  JJ.,  conoA 


NAPOLEON   HILL  COTTON  CO.  V.  H.  GET- 
TER OROCERY  CO.    (No.  16061.) 

(St.  Louis  Court  of  Appeals.  Missonii.  Ar- 
gued and  Submitted  May  11,  1920.  Opinion 
EHled  June  8,  1920.  Rehearing  Denied  Jmie 
23,  1920.) 

i.  Corporations  «=9432((2)— Evidence  held  to 
show  secretary's  aatbority  to  Issue  checks  to 
himself. 

In  an  action  to  recover  from  defendant  the 
amount  of  checks  of  plaintift  corporation  drawn 
by  its  secretary  in  favor  of  himself  and  in- 
dorsed to  defendant  m  payment  of  his  personal 
debts,  evidence  held  to  support  secretary's  au- 
thority to  issue  such  checks. 

2.  Appeal  and  error  <s=393l  (6)"^Wh«tkor  oaart 
considered  evidenoe  admitted  sabject  ta  ab- 
jection held  not  determlnabia. 

In  an  action  by  corporation  to  recover  mon- 
ey paid  on  plaintiff's  checks,  issued  by  its  sec- 
retary manager  to  himself  and  indorsed  to  de- 
fendant, where  the  teial  was  to  the  court,  it  can- 
not be  said  whether  he  considered  at  aU,  in  ar- 
riving at  his  conclusion,  a  certificate  showing 
that  such  secretary  manager  liad  such  authority 
with  reference  to  plaintiff's  deposits  in  another 
bank,  objected  to  on  the  grounds  that  it  did  not 
affect  the  payee  bank  and  was  not  known  to  de- 
fendant and  admitted  subject  to  objection. 

3.  Appeal  and  error  ^=3lOtO(l)  —  Finding  of 
laet,  sustained  by  substantial  evidence,  con- 
clusive. 

Finding  of  fact  by  trial  coart  sustained  by 
substantial  evidence  is  conclusive  on  court  «dF 
appeals. 
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4.  CorporattOM  «s>425(3)— Knowledga  of  habit 
of  eflloer  la  drawing  cheeks  to  himsolf  helit 
to  prooludo  objeetioii  by  corporation. 

Where  plaintiff  corporation  had  permitted 
ita  secretary  to  draw  checks  payable  to  himself 
for  a  number  of  years,  and  some  of  these  checks 
had  been  indorsed  by  him  to  defendant  to  pay 
his  debts,  which  plaintiCf  must  have  known, 
plaintiff  eannot  recover  therefor  from  defend- 
ant. 

5.  Corporations  9=3425(4)— Establlsheil  prac- 
tice avoids  rule  that  checks  drawn  by  offloer 
for  his  private  bnslnees  are  invalid. 

The  rale  that  checks  drawn  by  an  officer  of  a 
corporation  for  his  own  private  business  are  in- 
valid ia  without  application,  where  an  officer 
was  allowed  for  years  to  draw  the  compai^'s 
checks  for  his  salary  and  indorse  these  to  oth- 
ers in  payment  of  his  debts. 

S.  Corporations  «s»432(6)— CortMeato  showing 
officer's  authority  to  draw  cheoka  held  cam- 
potent 

In  a  corporation's  action  to  recover  from 
defendant  money  paid  by  depositary  upon  cor- 
poration's checks  drawn  by  its  officer  to  him- 
self and  indorsed  to  defendant,  a  certificate  of 
the  corporation,  showing  snch  officer's  author- 
ity to  draw  checks,  was  competent  and  admis- 
sible. 

Appeal  from  St  tjouto  Olrcnit  Court; 
Bhodes  B.  Cave,  Judge. 

Action  by  the  Napoleon  Hill  Cotton  Com- 
pany against  tlie  H.  Oetter  Grocery  Com- 
Iiany.  Jndgment  for  defendant,  and  plaintiff 
appeala.    Affirmed. 

H.  R.  Boyd,  of  Memphis,  Tenn.,  and  W.  M. 
Fitch  and  Homer  Hall,  both  of  St  Loais,  for 
appellant 

Taylor  B.  Tonng,  of  St  Louis,  and  T.  T. 
Hlnde.  of  Madison,  III.,  for  respondent 

RBnrNOLJJS,  p.  J.  Tbe  petition  in  this 
case,  after  averring  the  incorporation  of 
plaintiff  and  defendant  for  the  first  cause 
of  action  avers  that  on  February  11,  1911, 
defendant  received  a  check  of  plaintiff  for 
the  sum  of  $225.00,  drawn  in  the  name  of 
plaintifC  on  the  Boatmen's  Bank,  to  the  order 
of  one  R.  W.  Upshaw,  by  him  indorsed  In 
blank  and  delivered  to  the  defendant  Indors- 
ed by  the  latter  to  the  Mercantile  Trust 
Company  of  St.  Louis  and  paid  by  tbe  Boat- 
men's Bank  on  February  13,  1911.  Averring 
that  the  plaintiff  at  the  date  of  tbe  draft  or 
check,  was  not  indebted  to  R.  W.  T 'pshaw  iu 
any  sum  whatever,  and  that  defendant  re- 
ceived a  check  for  the  money  on  that  date 
and  Is  indebted  to  plaintiff  In  that  sum  as 
money  had  and  received  by  It  judgment  is 
prayed  for  the  amount  of  that  check  and  In- 
terest from  February  11,  1911. 

The  second  cause  of  action  is  on  a  check 
of  plaintiff,  dated  June  28,  1912,  drawn  by 
ITpshaw  and  to  his  order,  for  the  sum  of 


$22S.OO,  and  put  through  bank  and  collected 
by  defendant  it  being  averred  that  plaintiff 
was  not  indebted  to  the  defendant  on  tbe 
date  of  the  check  in  any  sum  whatever.  In- 
terest la  also  prayed  oh  this  from  July  31, 
1911. 

The  third  count  Is  (m  a  chedc  In  tbe  name 
of  plaintiff,  of  date  December  16,  1912,  for 
$24L00,  payable  to  R.  W.  Upshaw  and  signed 
by  him  as  secr^iuy  and  manager  of  plaintiff. 
Averring  that  it  was  not  indebted  to  R.  W. 
Upshaw  In  any  som  whatevo-,  and  that  de- 
f^idant  received  the  money  to  tbe  use  of 
plaintiff  and  was  indebted  to  it  for  that  sum. 
Judgment  Is  prayed  for  that  and  for  Interest 
from  February  1, 1912. 

Tbe  answer,  admitting  the  Incorporation  of 
tbe  parties,  sets  np  that  plaintiff  is  a  corpo- 
ration organized  under  the  laws  of  the  state 
of  Missouri,  with  a  capital  stock  of  $250,000, 
5vith  all  of  its  sto^,  except  60  shares  owned 
by  the  heirs  of  Napoleon  Hill,  and  Noland 
Fontaine;  that  Hill  and  Fontaine  and  tbdc 
heirs  were  and  are  residents  of  Memphis, 
Tennessee,  residing  there,  and  that  the  busi- 
ness and  office  of  the  plaintiff  company  was 
and  Is  in  St  Louis,  Missoturl,  and  at  the  time 
these  checks  referred  to  were  issued,  was  tm- 
der  the  sole  control,  management  and  chai^ 
of  R.  W.  Upshaw,  who  was  the  owner  of  60 
shares  of  stock  In  the  corporation  and  its 
secretary  and  treasurer;  that  the  corpora- 
tion was  organized  as  a  matter  of  conven- 
ience for  the  parties,  but  that  the  corporate 
forms  were  seldom  observed  and  the  business 
and  assets  of  tbe  comi>any  were  treated  as  if 
belonging  to  a  partnership,  the  stockholders 
drawing  from  the  treasury  of  the  corporation 
such  funds  as  they  might  from  time  to  time 
need  for  thdr  purposes ;  that  Upshaw,  secre- 
tary and  treasurer  of  tbe  corporation,  was 
authorized  by  the  stockholders  and  directors, 
both  generally  and  specially,  and  by  acquies- 
cence in  long  custom,  to  deal  with  the  assets 
and  bank  account  of  the  corporation  as  he 
saw  fit ;  that  In  pursuance  of  such  authority, 
Upshaw  was  authorized  to  and  did  execate 
notes,  checks  and  other  instruments  of  vari- 
ous kinds  and  character  on  behalf  of  the  cor- 
poration, and  had  authority  and  did  issue 
checks  for  his  own  peiWHial  use  on  the  bank 
account  of  plaintiff ;  that  Upshaw  was  to  re- 
ceive a  salary  of  $3,600  per  annum  for  his 
services,  whidi  he  paid  himself  from  time  to 
time  by  issuing  checks  for  his  personal  use 
upon  the  bank  account  of  plaintiff ;  that  the 
stockholders  of  tbe  plaintiff  company  knew 
of  this  fact  and  authorized  Upshaw  to  make 
payments  to  himself  In  this  manner;  that 
Upshaw  and  other  stockholders  in  the  cor- 
poration from  time  to  time,  for  their  own 
purposes,  drew  upon  the  treasury  of  the  cor- 
poration, and  there  was  carried  overdrafts 
upon  the  books  of  the  plaintiff  diarged 
against  various  stockholders,  which  practice 
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was  well  taiown  io  tUe  stockholders  of  tlie 
corporation  and  approved  and  authorized  by 
them;  that  after  twenty  years  the  Fontaine 
and  Hill  interests  in  the  company  became 
dissatisfied  with  the  management  of  TJpshaw, 
claiming  that  he  had  abused  the  privileges 
conferred  upon  him  by  the  stockholders  and 
the  board  of  directors  of  the  corporation  and 
had  overdrawn  his  account  largely  in  excess 
of  the  amount  they  had  expected  and  in  ex- 
cess of  what  they  believed  to  be  due  for  bis 
salary  and  other  obligations  due  from  the 
company  or  the  stockholders  thereof  to  Up- 
sbaw;  that  knowledge  came  to  the  Fon- 
taine and  Hill  Interests  of  the  alleged  breach 
of  trust  on  the  part  of  Upshaw  in  the  year 
1912,  at  which  time  they  caused  some  Inves- 
tigation to  be  made,  and  subsequently,  jn  the 
latter  part  of  1913  and  the  early  part  of  1914, 
the  stockholders  of  plaintiff  company  made  a 
further  investigation  of  the  books  and  rec- 
ords of  the  company  and  became  possessed  of 
all  the  facts  with  refer«ice  to  the  dealings  of 
Upshaw  with  the  company  and  with  other 
stockholders  therein,  and  that  with  the 
knowledge  that  Upshaw  had  not  properly 
kept  his  books  and  had  falsified  his  accounts, 
the  plaintlft  company  continued  Upshaw  in 
their  employ,  and  on  June  5,  1915,  tor  the 
purpose  of  settling  the  differences  and  ad- 
Justing  all  matters  between  Upshaw  and 
,  plaintitr  company,  the  stockholders  in  the 
company,  through  their  board  of  directors, 
accepted  50  shares  of  stock  in  plalntltt  com- 
pany, then  belonging  to  Upshaw,  in  full  sat- 
isfaction and  settlement  of  the  over  draft 
shown  on  the  books  of  the  plaintiff  company 
against  Upshaw;  that  the  stock  of  Upshaw 
In  plaintiff  company  represented  the  total  as- 
sets of  Upshaw ;  that  plaintiff  and  its  stock- 
holders, Fontaine  and  Hill,  appropriated  to 
themselves  all  of  the  assets  of  Upshaw  for 
the  purpose  of  liquidating  the  obligations  of 
Upshaw  to  the  company,  and  in  so  doing  de- 
prived toe  other  creditors  of  Upshaw  of  the 
benefit  of  his  assets ;  that  at  toe  time  of  this 
appropriation  plaintiff  company  had  actual 
knowledge  of  all  the  facts  with  reference  to 
Upshaw's  alleged  defalcations,  and  toat  he 
had  Issued  the  checks  to  the  defendant  de- 
scribed In  plaintiff's  petition;  toat  toese 
checks  were  issued  by  Upshaw  in  payment  of 
his  personal  obligations  for  groceries  furnish- 
ed him  by  defendant  for  family  use,  and  that 
defendant  believes  and  has  reason  to  believe 
toat  these  checks  were  a  part  of  the  thirty- 
sli-hundred-dollar  salary  of  Upshaw,  and 
that  the  primary  liability  to  defendant  on 
account  of  toe  issuance  of  toese  checks.  If 
they  were  in  excess  of  toe  Salary,  lis  toat  of 
Upshaw,  and  if  Upshaw  had  exceeded  the 
amount  due  him  from  plaintiff,  then  defend- 
ant was  entitled  to  participate  In  toe  assets 
of  Upshaw,  represented  by  the  50  shares  of 
stock  which  plaintiff  and  its  stockholders  ap- 
propriated for  their  own  purposes,  and  which 


said  fltockhoklers  now  hold  as  benefldaries 
thereof ;  that  defendant  had  flo  knowledge  of 
toe  alleged  defalcation  of  Upshaw  until  De- 
cember 9, 1915,  at  which  time  plaintiff  notified 
It,  making  a  demand  upon  defendant  for  toe 
payment  of  toe  money  received  under  toe 
three  checks;  that  bad  defendant  been  in- 
formed of  the  situation  promptly  and  at  toe 
time  toe  knowledge  of  it  first  readied  Fon- 
taine and  Hill  and  plaintiff  company,  that 
Upshaw  was  toen  alive  and  defendant  could 
have  participated  in  his  assets,  which  were 
appropriated  by  plaintiff  and  its  stockhold- 
ers, and  could  have  protected  itseM  by  re- 
course against  Upshaw ;  that  since  the  insti- 
tution of  tois  action  Upshaw  has  died,  and 
by  reason  of  plaintiff  company  failing  to  no- 
tify defendant  of  the  alleged  defalcations  of 
Upahaw  and  its  claim  against  Upabaw  as' 
so«xi  as  plaintiff  had  knowledge  of  toe  same, 
defendant  Is  precluded  and  has  been  preclud- 
ed from  protecting  itself  against  Upshaw; 
that  in  eqnlty  and  good  conscience  plaintiff 
herein  and  its  chief  stockholders,  Fontaine 
and  Hill,  should  not  be  permitted  to  create 
a  condition  whereby  Upshaw,  as  toeir  agent 
and  representative,  could  for  a  long  period  of 
time  issue  checks  upon  plaintiff's  account  un- 
der direct  authority  and  permission  and  wito 
the  consent  and  knowledge  of  plaintlfl  and 
its  •stockholders,  which  checks  were  received 
current  in  toe  dty  of  St  Louis  for  toe  i>ay- 
ment  of  toe  personal  obligations  of  Upahaw, 
and  upon  Upshaw  proving  false  to  his  trust 
be  allowed  to  appropriate  for  toeir  own  use 
and  benefit  toe  only  assets  which  Upshaw 
possessed,  witoout  promptly  notifying  de- 
fendant and  other  creditors  of  Upshaw  of 
his  defalcations  as  80<m  as  toey  became  pos- 
sessed of  toe  knowledge,  and  toereby  enable 
this  defendant  to  pursue  its  recourse  against 
Upshaw;  toat  plaintiff  and  its  stockholders 
by  toeir  conduct  in  deaMhg  wito  this  defend- 
ant, and  with  toe  assets  of  Upshaw,  are  In 
equity  and  good  conscience  estopped  from  as- 
serting any  rights  against  defendant  on  ac- 
count of  the  checks  described  in  plnlntltTs 
petition ;  that  altoough  as  set  out  in  plain- 
tiff's petition,  toe  checks  were  paid  at  or 
about  toe  time  of  toeir  issue,  no  objection 
was  made  to  toe  issuance  and  delivery  of 
the  checks  until  <m  or  about  December  9, 
1915;  toat  the  defendant  company,  its  offi- 
cers, directors  and  stockhcJders  knew,  or  by 
the  exerdse  of  ordinary  care  could  have 
known,  of  the  issuance  of  toese  checks  and 
of  the  practice  of  Upshaw  of  Issuing  the 
company's  checks  in  paym^it.  of  his  personal 
obligations  long  prior  to  December  9,  1915. 
By  reason  of  all  of  which  facts  defendant  al- 
leges that  plaintiff  company  is  guilty  of 
ladies  and  estopped  to  assert  toat  Upshaw, 
as  secretary  and  treasurer  and  general 
manager  of  plaintiff  company  had  no  autoor^ 
ity  to  issue  and  deliver  toese  checks  in  i»y- 
ment  «f  bis  obUgatUms  due  this  defendant. 
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wherefore  defendant  prays  Judgment  against  r  cashier  was  elected  or  appointed,  to  him  be- 


plaintiff. 

The  cause  was  tried  by  the  court,  a  Jury 
being  waived,  and  submitted  to  the  court 
May  7,  1917.  On  Beptembet  10,  1917,  the 
court  made  its  finding  and  verdict  and  ren- 
dered Judgment  thereon  in  favor  of  defoid- 
ant  and  against  plaintiff.  Motions  for  new. 
trial  were  duly  filed,  overruled,  exceptions 
saved'  and  plaintiff  appealed. 

Plaintiff  introduced  the  three  checks  In 
evidence,  which  are  as  before  set  out  It 
was  In  evidence  that  Upshaw  drew  a  salary 
of  $300  a  month,  as  secretary  and  treasurer; 
that  he  was  the  only  oflScer  of  defendant 
company  In  St.  Louis  who  at  the  time  had 
authority  to  sign  checks  when  these  checks 
were  issued,  and  it  was  admitted  that  de- 
fendant had  received  payment  for  them. 

One  Robert  H.  Jones,  secretary  and  treas- 
urer of  plaintiff,  testified  that  ho  had  been 
such  for  about  two  years  prlcH*  to  the  trial 
and  had  been  cashier  of  the  company  from 
May  15,  1914,  but  Upshaw  had  preceded  him 
as  secretary  and  treasurer  of  the  company ; 
that  he  (witness)  lived  In  Memphis,  Tennes- 
see, before  he  came  to  St.  Louis  as  cashier 
of  plaintiff ;  that  the  principal  owners  of  the 
Napoleon  Hill  Cotton  Company  were  Napo- 
leon JHin  and  Noland  Fontaine.  That  Up- 
shaw held  a  certificate  of  stock  representing 
$5,000.  Except  that  held  by  Hill,  Fontaine 
and  Upshaw,  a  few  shares  were  held  by  oth- 
ers to  qualify  them  as  directors,  these  hold- 
ing one  share  each;  that  Hill  died  In  1909, 
and  Fontaine  about  two  years  afterwards, 
and  their  stock,  is  now  held  in  trust  by  the 
estates  of  their  respective  families. 

[1]  Without  going  into  the  evidence  in  do- 
tal), it  is  sufiiclent  to  say  that  that  on  the 
part  of  defendant  tended  to  establish  the 
material  facts  relied  on  by  defendant  in  sup- 
port of  the  authority  of  Upshaw  to  Issue 
these  checks.  We  have  set  out  the  answer  in 
some  detail,  for  it  presents  the  Issues  as  re- 
lied upon  by  defendant  and  on  which  the  trial 
court  undoubtedly  acted. 

Plaintiff  is  a  Missouri  corporation,  having 
its  domicile  In  the  city  of  St.  Louis.  All  of 
its  stockholders  and  officers,  except  Upshaw, 
at  the  time  of  the  transactions  here  Involved, 
resided  in  Memphis,  Tennessee,  although 
meetings  of  Its  directors  as  well  as  of  Its 
stockholders  were  held  in  St.  Louis  at  stated 
periods.  Upshaw  had  entire  control  of  Ita 
business  in  St.  Lonls.  Napoleon  Hill  and 
Noland  Fontaine  died  and  on  their  death 
new  directors  were  elected  in  their  places  on 
October,  1912,  and  at  a  meeting  of  the  board 
held  that  year  Upshaw  was' re-elected  secre- 
tary and  treasurer.  On  October  18, 1912,  the 
board  of  directors  instructed  the  president  to 
engage  a  firm  of  auditors  to  audit  the  books. 
K.  W.  Upshaw  continued  to  be  elected  secre- 
tary and  treasurer,  his  salary  fixed  at  $300  a 
numtb,  and  at  a  meeting  on  May  13,  1914,  a 


ing  committed  the  sole  custody  of  all  the  as- 
sets of  the  company,  he  to  countersign  with 
the  president,  vice-president  or  secretary  and 
treasurer  all  contracts,  checks  and  notes  is- 
sued by  the  company.  It  was  in  evidence 
that  Upshaw  had  mad0' overdrafts — at  what 
time  does  not  distinctly  appear — some  of 
which'  he  charged  ta  account  and  some  of 
which  were  carried  as  "interest"  A  son  of 
Napoleon  Hill,  who  succeeded  his  father  as 
president  and  in  the  company,  testified  that 
his  father  knew  of  Upshaw's  overdrafts  two 
or  three  years  before  he  died.  It  seems  tbere 
was  some  settlement  made  with  Upshaw  In 
June,  1915.  He  had  taken  some  land  in  Ar- 
kansas in  his  own  name,  which  he  had  paid 
for  out  of  funds  of  the  company,  and  this 
he  turned  .over.  The  overdrafts  of  Upshaw 
were  figured  at  Some  $7,000,  and  charging 
that  off  to  profit  and  loss,  the  company  de- 
manded of  Upshaw  that  he  turn  over  to  It  60 
shares  ot  stock  .which  he  owned  in  the  com- 
pany. This  he  did  in  settlement  of  his  then 
known  overdrafts.  Thereafter  he  made  none. 
Upshaw  had  drawn  his  salary  up  to  Septem- 
ber 1,  1915,  but  at  that  time  had  not  an  ac- 
tive share  in  the  management  of  the  business 
of  the  company,  it  being  agreed  that  he  would 
assist  the  auditor  in  tracing  down  the  title 
to  some  real  estate.  He  was  discharged  Sep- 
tember 1, 1915.  He  was  not  re-elected  secre- 
tary and  treasurer  at  the  June,  1915,  meet- 
ing, his  successor  being  elected.  The  checks 
sued  on,  it  was  in  evidence,  were  charged  on 
the  books  of  the  company  to  Upshaw  or  to 
"interest  account"  or  "expense  account" 
The  man  selected  to  audit  completed  his 
work,  bringing  it  down  to  the  time  when  Up- 
shaw drew  checks  as  secretary  and  treasurer, 
sometime  in  September,  1915,  and  about  De- 
cember 9,  1915,  defendants  demanded  pay-, 
ment  of  these  checks.  Upshaw  had  not  sign- 
ed any  checks  after  May,  1914,  as  secretary 
and  treasurer  alone;  after  that  date  they 
bad  to  be  countersigned  by  the  cashier.  Up- 
shaw, during  his  occupancy  of  the  ofllce  ot 
secretary  and  treasurer,  paid  his  own  salary 
either  by  taking  money  from  the  cash  drawer 
or  writing  a  check.  He  had  been  secretary 
and  treasurer  from  the  time  the  company  or- 
ganized in  St  Louis,  in  1878,  down  to  1915. 

There  was  introduced  in  evidence  a  by-law 
of  the  company  as  follows: 

"Vn.  In  the  absence  from  sickness,  death  or 
inability  of  the  president  to  act,  his  duties  shall 
be  performed  by  the  vice-president  But  in 
the  absence  of  hoth  president  and  vice-presi- 
dent, the  business  shall  be  transacted  and  un- 
der the  control  of  the  secretary  and  treasurer 
and  he  shall  be  empowered  to  sign  all  docu- 
ments the  same  as  if  the  president  was  present 
He  shall  keep  a  faithful  record  of  all  business 
transacted  at  the  meetings  of  the  board  of  di- 
rectors, countersign  all  certificates  of  stock, 
checks,  deeds  and  formal  written  contracts,  and 
perform  such  other  duties  as  the  board  of  di- 
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rectora  may  prescribe  or  as  the  preaident  may 
from  time  to  time  require  of  him." 

[2]  Tbere  waa  also  Introdaced  In  evidence 
a  certiflcate  from  tbe  plaintiff,  which  had 
been  fumiahed  to  the  Franklin  Bank,  with 
which  It  did  business,  but  there  waa  teatt- 
mony  that  Upahaw  "waa  the  only  man  who 
had  authority  deposited  in  the  banks  to  draw 
checks."  In  this  certificate  the  aubstance  of 
the  by-law  above  quoted  la  set  out  and  then 
follows  the  certiflcate  from  the  president,  F. 
W.  Hill,  and  R.  W.  TTpshaw,  as  secretary,  of 
date  Jnne  9, 1913,  in  which  it  la  set  out  "that 
R.  W.  Upshaw  is  the  treasurer  of  said  com- 
I>any  (having  been  elected  by  board  lastly  on 
October  17,  1912)  and,  as  sudi.  Is  authorlEed 
to  receive  and  give  receipts  for  all  money  due 
and  payable  to  said  company,  to  draw  checks 
against  the  deposits  of  the  company,  to  bis 
Own  order  or  to  bearer,  as  well  as  to  the  or- 
der of  third  persons,  to  sign  and  indorse 
notes  for  the  company,  as  shown  by  the 
'  above  extract  from  Its  books,  and  that  audi 
authority  remains  unrevoked  and  unchanged 
at  this  date,  and  shall  continue  in  force  un- 
til written  notice  of  the  discontinuance  there- 
of shall  have  been  received  and  acknowledg- 
ed by  the  Franklin  Bank  of  St  Louis." 

This  was  signed,  as  stated,  by  the  president 
and  by  Upsbaw  as  secretary  and  treasurer, 
with  the  seal  of  Uie  bank  attached. 

When  this  certiflcate  was  offered  by  de- 
fendant it  was  objected  to  by  counsel  for 
plaintiff  as  incompetent  and  immaterial  and 
as  constituting  no  defense  to  the  cause  of  ac- 
tion because  It  was  given  to  the  Franklin 
Bank  and  not  to  the  defendant,  and  there  Is 
no  evidence  before  the  court  that  the  defend- 
ant had  any  knowledge  of  the  existence  of 
such  paper  or  relied  In  any  way  upon  the 
same  In  accepting  the  checks  of  Upsbaw.  The 
court  held  It  admissible  against  the  company 
"as  showing  this  was  In  the  record."  Where- 
upon counsel  for  plaintiff  made  the  further 
objection  that  tbe  minutes  of  the  company 
would  be  the  best  evidence  as  to  the  author- 
ity of  Upsbaw,  that  any  statement  or  Inter- 
pretation of  the  meaning  of  the  minutes -or 
by-laws  of  the  company  should  not  be  binding 
on  the  plaintiff  and  would  not  constitute  any 
defense  to  the  cause  of  action,  and  that  it 
does  not  purport  to  give  Upshaw  the  right  or 
authority  to  issue  checks  on  the  funds  of  the 
plaintiff  for  the  puri>ose  of  paying  his  own 
indebtedness  to  defendant  or  any  one  dse. 
These  objections  were  the  only  ones  to  this 
certiflcate  and  the  trial  court  admitted  it 
"subject  to  objection."  It  Is  to  be  remembered 
that  the  trial  here  was  to  the  court  and  we 
cannot  say  whether  he  considered  it  at  all  In 
arriving  at  his  conclusion.  It  will  be  noted 
that  the  by-law,  which  was  abbreviated  in 
this  certiflcate,  was  introduced  In  evidence. 

[3]  It  was  In  evidence  that  during  the  time 
of  tbe  issuance  of  the  chedcs  In  controversy 


neither  the  president,  nor  vice-president  of 
tbe  company  was  present  at  St  Louis.  Tliat 
Upshaw  had  overdrawn  his  account  was  cer- 
tainly known  a  year  before  the  death  of  Napo- 
leon Hill  In  1900,  poaslldy  two  or  three  years 
before  that;  in  brief,  there  was  substantial 
evidence  in  8upi>ort  of  the  averments  of  fact  in 
the  defendant's  answer  to  sustain  the  action 
of  the  trial  court  in  flnding  for  defendant  on 
these  checks,  to  the  effect  that  the  course  of 
business  of  plaintiff  with  Upshaw,  and  of  Up- 
shaw with  them,  was  of  such  a  character  and 
so  long  continued  as  to  estop  the  plaintiff 
from  claiming  recourse  on  the  defendant 
Ttiat  finding  is  conclusive  on  us. 

[4]  It  appears  in  evidence  that  for  a  long 
aeries  of  years,  running  back  to  the  beginning 
of  business  by  this  corporation  in  St  Louis, 
Upshaw,  as  Its  secretary  and  treasurer,  had 
been  drawing  his  own  checks  on  the  funds  of 
the  company  for  the  payment  of  bis  own  in- 
debtedness. It  does  not  seem  reasonable  that 
he  could  have  dcme  this  without  the  knowl- 
edge of  the  corporation.  It  would  seem  that 
the  slightest  examination  of  the  books  of  the 
concern,  its  banking  accounts,  would  have 
shown  that  this  was  a  fact,  and  yet  plaintiff 
company  made  no  effort  to  check  It  or  st<^ 
it  until  in  1915,  when  It  discovered  the  large 
overdraft.  Under  these  circumstances  It  does 
not  seem  equitable  that  plaintiff  should  now 
be  permitted  to  recover  from  the  defendant, 
which,  as  far  as  the  evidence  shows  In  the 
case,  was  entirely  innocent  of  any  lack  of  au- 
thority on  the  part  of  Upshaw  to  so  use  tbe 
checks  of  the  plaintiff  company.  The  presi- 
dent of  defendant  company  testified  that  he 
had  known  Upshaw  for  16  or  17  years ;  bad 
furnished  him  groceries  during  that  time  and 
that  during  some  of  the  time  he  paid  la 
checks,  at  other  times  in  cash,  the  checks  sim- 
ilar to  these  sued  on  and  signed  in  the  same 
way.  "That,"  said  the*  witness,  "ran  on  prob- 
ably for  ten  or  fourteen  years."  He  further 
testified  that  at  the  time  Upshaw  died,  he  left 
no  estate. 

[J]  We  are  aware  that  there  are  a  number 
of  cases,  many  dted  by  learned  counsel  for 
appellant,  in  which  it  is  held  that  checks, 
drawn  by  an  ofllcer  on  bis  company  for  his 
own  private  business,  were  invalid  or,  as  held 
in  St  Charles  Savings  Bank  v.  Edwards,  243 
Mo.  553,  loc.  cit.  567,  147  S.  W.  978,  voidable. 
We  do  not  think  that  the  facts  in  any  of  these 
cases  are  precisely  parallel  to  the  facts  in  the 
case  at  bar.  As  said  by  our  Supreme  Court 
in  State  ex  rel.  Blxby  et  al.  v.  St  Louis,  241 
Mo.  231,  loc.  dt  238, 145  S.  W.  801,  803: 

"It  would  be  a  wide  and  very  miBchie-roaa 
departure  from  Correct  canons  of  interpreta- 
tioD  to  disconnect  general  language  from  the 
isEues  and  facts  of  a  given  case  and  to  apply 
that  general  language  mechanically  or  aatomati- 
cally  to  the  different  facts  and  different  issnes 
of  another  case;  for  the  sense  must  be  limited 
according  as  the  subject  re<iaire8,  and  words 
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take  color  from  their  context.  In  the  Honse  of 
liOrds  in  Quino  t.  Leathern  (Appeal  Cases  1901, 
I.  c.  506),  the  Earl  of  Halsbury,  Lord  Chancel- 
lor, said:  'Now,  before  discussing  the  case  of 
Allen  ▼.  Flood  and  what  was  decided  therein, 
there  are  two  obserrations  of  a  general  char- 
acter which  I  wish  to  make,  and  one  is  to  re- 
peat what  I  have  very  often  said  before,  that 
every  judgment  must  be  read  as  applicable  to 
the  particular  facts  proved,  or  assumed  to  be 
proved,  since  the  generality  of  the  expressions 
which  may  be  fonnd  there  are  n'ot  intended  to 
be  expositions  of  the  whole  law,  but  governed 
and  qualified  by  the  particular  facts  of  the  case 
in  which  such  expressions  are  found.  The  oth- 
er is  that  the  case  is  only  authority  for  what 
it  actually  decides.  I  entirely  deny  that  It  can 
be  quoted  for  a  proposition  which  may  seem 
to  follow  logically  from  ifc' " 

Judge  Lamm  follows  thla  with  quotations 
from  Vattel  and  other  accepted  authorities  to 
the  same  effect.  This  rale  was  approved  by 
our  Supreme  Court  in  Koemer  v.  St.  Louis 
Car  Co.,  209  Mo.  141,  loc.  clt.  156,  107  8.  W. 
481,  17  L.  R.  A.  (N.  S.)  292,  and  In  Bender  v. 
Weber,  250  Mo.  661,  loc.  dt.  661,  167  S.  W. 
670,  46  L.  R.  A.  (N.  8.)  121. 

In  apparently  departing  from  some  of  the 
cases  dted  we  have  applied  to  the  case  at  bar 
the  rule  so  forcibly  stated  and  buttressed  by 
authority  in  the  above  cited  cases. 

[<]  L«imed  counsel  complain  of  error  in 
admitting  evidence  of  overdrafts  of  various 
persons  other  than  Upshaw,  which  had  been 
made,  and  In  admitting  in  evidence  a  paper 
called  "Certificate  of  the  Corporation,"  show- 
ing authority  of  Upshaw  to  draw  checks,  etc., 
the  certificate  given  to  another  bank,  and  of 
error  In  admitting  list  of  suits  brpngfat  by 
plaintiff.  Except  the  certificate  referred  to 
these  were  all  admitted  "subject  to  objection" 
by  the  court.  We  cannot  possibly  say  what 
■weight  he  gave  to  them.  At  any  rate,  their 
admission  was  not  reversible  error.  As  to  the 
admission  of  the  certificate  r^erred  to,  we 
think  its  admission  was  competent.  Jt  tended 
to  show  the  authority  which  the  corporation 
bad  vested  In  TTpshaw. 

Some  point  Is  made  by  counsel  for  resjwnd- 
ent  as  to  the  effect  on  this  action  of  the  Act 
of  April  9,  1917,  effective  June  18,  1917,  it 
being  argued  that  no  vested  rights  can  be 
gained  in  rules  of  evidence  and  that  such 
rule  may  accordingly  be  modified  at  the  pleas- 
ure of  the  Legislature,  and  when  so  modified 
are  applicable  to  pending  actions.  Counsel 
for  appellant  attack  that  act  both  as  not  here 
appllcaMe  and  as  unconstitutional.  In  the 
view  we  take  of  the  case  on  the  facts  In  evi- 
dence and  as  found  by  the  trial  court.  It  is  not 
necessary  here  to  consider  these  propositions 
and  we  do  not  determine  them. 

Tlie  Judgment  of  the  circuit  court  is  af- 
firmed. 

ALLBN  and  BECKER,  33.,  concur. 
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NAPOLEON  HILL  COTTON  CO.  v.  ST. 

LOUIS  UNION  TRUST  CO. 

(No.  16062.) 

(St.  Lonis  Court  of  Appeals.  Missouri  Ar- 
gued and  Submitted  May  11,  1920.  Opinion 
Filed  June  8,  1920.  Rehearing  Denied  June 
23,  1920.) 

Corporatlens  «ss>425 (3)— Knowledge  of  ofloer'a 
authority  on  oustom  to  draw  checks  payable 
to  himself  held  to  estop  It  to  deny  his  au- 
thority. 

In  a  corporation's  action  to  recover  money 
paid  upon  its  checks  drawn  by  its  secretary  to 
himself  and 'by  him  indorsed  to  defendant  in 
payment  of  his  debts,  whefe  there  was  substan- 
tial evidence  of  such  ofiBcer's  authority,  custom, 
and  practice  to  so  do,  and  plaintiff's  knowledge 
thereof,  plaintiff  was  estopped  from  denying 
such  authority,  and  could  not  recover. 

Appeal    from    St.    Louis    Circuit    Court; 
Rhodes  E.  Cave,  Judge. 
"Not  to  be  officially  published." 

Action  by  the  Napoleon  Hill  Cotton.  Com- 
pany, a  corporation,  against  the  St  Louis 
Union  Trust  Company,  a  corporation.  Judg- 
ment for  defendant  on  each  count,  and  plain- 
tiff appeals.    Affirmed. 

H.  R.  Boyd,  of  Memphis,  Tenn.,  and  W.  M. 
Fitch  and  Homer  Hall,  both  of  St  Louis,  for 
appellant 

Bryan,  Williams  tc  Cave,  of  St  Louis,  for 
respondent 

RBIYN0LD8,  P.  J.  This  case  was  heard 
by  the  court  along  with  that  of  the  samfe 
plaintiff  against  H.  Getter  Grocery  Company, 
222  8.  W.  876,  the  two  cases  argued  and  sub- 
mitted together.  The  petition  counts  on 
seven  checks  drawn  on  the  Boatmen's  Bank 
at  St  Louis,  In  the  name  of  plaintiff  and  to 
the  order  of  the  St.  Louis  Union  Trust  Com- 
pany, which  are  signed  "R.  W.  Upshaw,  Secre- 
tary arid  Treasurer,"  and  run  from  February 
1, 1911,  to  February  2, 1914,  each  of  them  for 
|i200.  Tfie  pleadings  and  facts  In  the  case 
are  substantially  as  in  that  of  the  same 
plaintiff  against  H.  Getter  Grocery  Company 
and,  as  in  that  case,  it  was  tried  before  the 
court  a  Jury  being  waived  and  resulted  In 
a  finding  and  Judgment  for  defendant  on  each 
count 

Without  repeating  what  is  said  In  the  H. 
Getter  Grocery  Company  Case,  It  is  sufficient 
to  say  that,  as  in  that  case,  there  was  sub- 
stantial evidence  tending  to  sustain  the  al- 
legations In  the  answer  as  to  the  authority 
and  custom  and  practice  of  Upshaw,  the 
knowledge  of  that  by  the  plaintiff  company, 
and  of  the  acts  of  Upshaw  and  that  company 
In  the  matter.     Here,  as   there,  we  think 
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plaintiff  was  estopped  from  denying  ttie  au- 
thority of  Upshaw  to  draw  these  checks. 
The  judgment  la  affirmed. 

AliLEJN  and  BECKER,  JJ.,  concur. 


■       STATE  V.  PATTERSON.    (No.  13590.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  14,  1920.) 

1.  Indlotment  and  Informatloa  «=9ltO(3i)— la- 
formation  charging  pliyslclan  la  languago  of 
statute  sufficient.   . 

Information  cliariring  physician,  in  language 
of  Rev.  St  1909,  {  6784,  witli  unlawfully  issu- 
ing a  prescription,  for  intoxicating  liquors,  helA 
sufficient. 

2.  Crlniinai  law  9=9371(10)— Prisorlptlons  Is- 
sued previously  during  month  admissible  to 
show  Intent  of  physician  Issuing  them. 

In  prosecutioB  of  physician  for  unlawfully 
issuing  prescription  for  intoxicating  liquors,  in 
Tiolation  of  Rev.  St  1909,  |  5784,  prescription 
issued  by  defendant  to  the  prosecuting  witness 
during  preceding  days  of  the  month,  each  call- 
ing for  a  quart  of  liquor,  held  admissible  as 
bearing  on  pbysidan's  good  faith  and  intent 

3.  Criminal  law  «s>656(3)— Remarks  on  ruling 
OR  admissibility  of  evidence  not  erroneous. 

In  prosecution  of  physician  for  unlawfully 
issuing  prescription  for  intoxicating  liquors,  in 
Tiolation  of  Rev.  St  1909,  f  5784,  remarks  of 
trial  court  in  ruling  on  admissibility  of  other 
prescriptions  issued  by  defendant  preriously 
in  month,  ruling  being  they  were  admitted  as 
bearing  on  good  faith  of  defendant  in  issuing 
one  on  which  charge  was  founded,  held  not  er- 
roneous. 

4.  Criminal  law  «=3l036(l),  I0S4(I)  —  Lan- 
guage In  ruling  on  evidence  cannot  bo  rolled 
on  In  absenoe  of  objection  or  exception. 

Language  of  the  trial  court  in  ruling  on  ad- 
missibility of  prescriptions  cannot  be  relied  on 
on  appeal  as  reversible  error  where  no  objec- 
tion was  made  nor  exception  saved. 

5.  Intoxloating  liquors  i8='236(  1 2)— Evidence 
held  to  sustain  conviction  for  unlawful  lasu- 
anoe  of  prescription. 

Eridence  held  sufficient  to  sustain  convic- 
tion of  physician  for  unlawfully  issuing  a  pre- 
scription for  intoxicating  liquors  in  violation 
of  Rev.  St  1909,  {  6784. 

Appeal  from  Circuit  (^urt,  Soone  Ctmnty ; 
David  H.  Harris,  Judge. 
"Mot  to  be  officially  published." 

J.  W.  Patterson  was  convicted  of  unlaw- 
fully Issuing  a  prescription  for  intoxicating 
liquor,  and  he  appeals.    Affirmed. 

Harris  &  Price,  of  Columbia,  for  appellant 
George  S.  Starrett,  of  Columbia,  for  the 
State. 


TRIMBI<E,  3.  This  a  proflecotlDn  under 
section  5784,  R.  8.  1909,  against  a  physician 
for  unlawfully  issuing  a  prescription  for  in- 
toxicating liquor.  The  defendant  stood  tm 
his  demurrer  to  the  evidence  and  offered  no 
testimony.  The  jury  retnfned  a  verdict  find- 
ing defendant  guilty  as  diarged  and  assess- 
ing punishment  at  a  fine  of  $200.  The  de- 
fendant has  appealed. 

[1]  The  first  claim  is  that  the  Information 
is  not  sufficient.  We  think  it  is.  It  diarges 
the  offense  in  the  language  of  ttie  statute. 
State  y.  Anthony,  52  Mo.  App.  507 ;  State  v. 
Pomeroy,  163  Mo.  App.  288,  147  S.  W.  144; 
State  ▼.  Bates,  186  Mo.  App.  365,  172  S. 
W.  79.  The  Information  has  none  of  the 
defects  contained  in  State  v.  Hume,  141  Ma 
App.  489,  124  S.  W.  1099,  or  State  ▼.  Brad- 
ford, 195  S.  W.  628. 

The  instructlom  <m  the  part  of  the  state 
submitting  the  case  is  likewise  unobjection- 
able and  without  error.  Under  it  and  all  of 
the  instructions  the  jury  could  not  fall  to 
understand  that  the  intent  and  good  faith  nl 
the  physician  as  to  tlie  purpose  for  which  the 
Intoxicating  liquor  was  to  be  used  was  the 
vital .  question,  and  not  the  purpose  or  in- 
tent of  the  person  obtaining  the  prescripticHi. 

[2]  The  state  prosecuted  and  submitted  the 
case  upon  a  prescription  issued  to  one  Ed. 
Prewitt  on  the  18th  of  November,  1918.  As 
bearing  solely  upon  the  question  of  the  good 
faith  and  intent  of  the  physician  In  Issuing 
the  one  he  was  chare^ed  with  issuing  unlaw- 
fully,  the  state  introduced  five  other  pre- 
scriptions issued  by  the  defendant  to  the 
same  prosecuting  witness  during  the  preced- 
ing days  of  that  month  each  of  whldi  pre- 
scriptions called  for  a  quart  of  liquor.  "Dxe 
introduction  of  these  prescriptioDS  was  ob- 
jected to,  but  the  objection  was  orermled, 
and  this  is  assigned  as  error.  Bat  this 
was  permissible.  State  t.  Spaugli,  200  Ma 
571,  98  S.  W.  65;  State  ▼.  Robots,  201  Ma 
702,  100.  S.  W.  484;  State  ▼.  Sarony,  96 
Mo.  349,  8  S.  W.  407;  State  t.  Cohen.  254 
Mo.  437,  162  S.  W.  216k  Ann.  Gas.  1915^  8& 

[3,  4]  We  see  no  »ror  in  the  remaj^s  of 
the  court  in  ruling  on  the  admlssibUlty  of 
these  other  prescriptions  wherein  It  was 
ruled  that  they  were  admitted  as  I>eaTlng 
on  the  good  faith  and  intent  of  the  defend- 
ant in  issuing  the  one  upon  which  the  diarge 
was  founded?  However,  if  there  had  been 
objectionable  matter  In  the  language  of  the 
court  in  ruling  on  the  admissibility  of  the 
prescriptions,  It  could  not  be  relied  upon  here 
as  reversible  error,  since  no  objection  was 
made  nor  exceptions  saved  to  such  remarks. 

[5]  The  claim  that  there  was  no  evidence 
to  sustain  the  convictltm  and  that  the  verdict 
is  the  result  of  passion  and  prejudice  fa  un- 
tenable. The  defendant  was  not  the  prose- 
cuting witness'  family  physician.  The  vrlt- 
ness  was  not  sick;  he  was  able  to  be  down 


e=9For  other  cases  see  suna  topic  and  KBT-NUMBBR  In  all  Kay-Nnmberad  Dl0iati  sad  Indazaa 


Digitized  by 


Uoogle 


Ha)  SJMAN  ▼. 

(222 

In  town,  In  txrol  balls  and  other  places.  Tbe 
evidence  la  that  the  witness  bad  a  cold  and 
told  defendant  he  felt  badly ;  that  the  defend- 
ant looked  at  hla  tongue  and  thumped  him 
a  little,  and  then  the  physician  asked  bis 
patient(?)  what  he  thought  he  needed,  and 
when  the  latter  said  be  thought  whisky  was 
the  proper  remedy,  tbe  prescription  was  Is- 
sued. All  of  these  things  afforded  substan- 
tial evidence  which  -required  tbe  case  to  be 
submitted  to  the  jury  and  upon  which  tbe 
jury  could  base  their  verdict. 

The  judgment  is  affirmed. 

AU  concur. 


SLOAN  V.  MARAD0E8  et  al.     (No.  13605.) 

(Kansas  C!ity  Court  of  Appeals.    MissonrL 
May  10,  1920.) 

1.  Landlonl  and  tenant  «=»233(3)— In  an  ac- 
tion for  rent  evietlon  hold  for  Jary  on  the 
•vidence. 

In  an  action  for  rent,  held,  that  an  iasne  of 
eviction  claimed  by  defendants  was  for  the 
Jury  on  the  evidence,  and  it  was  error  to  di- 
rect a  verdict  for  plaintiff. 

2.  Landlord  and  tenant  «=923l  (2)— Testimony 
of  tenants  as  to  trouble  between  parties  rele- 
vant 

In  an  action  for  rent,  testimony  of  tenants 
as  to  trouble  that  arose  about  coal  held  rele- 
vant as  tending  to  show  tbe  truth  of  tbe  ten- 
ants' claim  that  the  landlord  wanted  to  and 
did  force  them  oat. 

3.  Landlord  and  tenant  «s3230(7)^Amendment 
of  answer  In  action  for  rent  not  la0>nsistent 
with  answer  as  It  stood. 

In  an  action  for  rent,  an  amendment  by 
interlineation  by  inserting  words  quoted  in  tbe 
answer  as  to  an  eviction,  stating  that  while 
said  lease  was  in  force  and  effect  plaintiff,  in 
order  to  deprive  defendants  of  the  nse  of  said 
property,  "ordered  the  defendants  out  of  said 
property,"  took  possession  of  said  property, 
and  from  and  after  a  specified  date  to  the  end 
of  the  lease  did  have  and  hold  the  possession, 
etc.,  was  not  inconsistent  with  ^e  answer  as  it 
stood. 

Appeal  trout  Circuit  Court,  Jackson  (Tonn- 
ty;  Thos.  B.  Buckner,  Judge. 
"Not  to  be  officially  published." 

'  Action  by  Minnie  K  Sloan  against  Tom 
Alaradoes  and  A.  Triatoes.  From  judgment 
Xor  plaintiff,  defendants  appeaL  Reversed, 
and  cause  remanded. 

Noyes  &  Heath,  of  Kansas  City,  for  appel- 
lants. 

Francis  B.  House,  of  tt-ansas  City,  for  re- 
8I>ondent 

BLLISON,  P.  J.  This  is  an  action  for  rent 
In  which  tbe  trial  court  gave  a  peremptory 
Instruction  to  find  for  the  plaintiff.    It  ap- 


MARADOES 
S.W.) 

pears  that  plaintiff  rented  to  def^hdanta  two 
storerooms  In  Kansas  City  known  as  No.  15 
and  No.  17  Missouri  avenue,  by  a  wrlttoi 
lease  for  the  term  of  three  years  from  Octo- 
ber 1,  1914,  to  Septonber  SO,  1917,  at  a  rent- 
al of  ^0  per  month,  payable  in  advance. 
It  was  shown  that  the  rent  was  paid  up  to 
and  including  September  30, 1916,  but  not  aft- 
erwards. The  defense  set  up  In  the  answer 
is  that  plaintiff  wrongfully  evicted  them  for 
the  time  that  rent  is  claimed.  Tbe  matters 
constituting  such  eviction  are  set  up  as  fol- 
lows: 

"Further  answering,  the  defendants  state  that 
while  said  lease  was  in  force  and  effect  the 
plaintiff,  in  order  to  deprive  the  defendants  of 
the  nse  of  said  property  [ordered  the  de- 
fendants ont  of  said  property],  took  possession 
of  the  said  property,  and  from  and  after  the 
1st  day  of  September,  1916,  to  the  end  of  the 
lease  did  have  and  hold  the  possession  of  tbe 
same  and  refused  to  let  the  defendants  use, 
have,  or  hold  the  same,  and  did  deprive  the  de- 
fendants of  the  peaceful  and  lawful  enjoyment 
of  tbe  said  property  and  refused  to  let  the  de- 
fendants have  the  keya  to  the  same." 

[1]  There  is  no  doubt  that  these  acts 
charged  against  plaintiff.  If  committed,  con- 
stituted an  eviction,  and  as  to  whether  they 
were  committed  tbe  evidence  conflicted,  and 
undoubtedly  should  have  been  submitted  to 
tbe  jury.  One  of  defendants  testified  t^t 
plaintifTs  agent  by  deception  got  the  keys 
from  him  for  some  pretended  use,  with  tbe 
promise  be  would  return  them  next  day, 
wlilch  he  never  did.  Defendants  said  tfaiey 
would  pay  rent  if  plaintiff  would  let  them 
have  tbe  property;  while  tbe  agent  testified 
that  defendant  came  to  blm,  "laid  the  keys 
to  the  premises  upon  the  desk,  and  announc- 
ed, 'I  am  out ;'  and  thereafter  refused  to  pay 
any  more  rent" 

Prior  to  this,  according  to  testimony  in  de- 
fendants' behalf,  there  was  some  complaint 
made  by  defendants  to  plaintiff  about  the 
condition  of  the  premises,  in  tbat  she  bad 
allowed  coal  to  be  thrown  In,  and  "she  told 
him  to  move."  There  was  also  testimony 
tending  to  prove  that  tbe  agent  told  one  of 
defendants  that  "he  got  his  $50  more  rent 
and  I  never  could  go  back  no  more."  There 
was  also  evidence  tending  to  prove  tbat  de- 
fendants procured  more  room,  but  with  no 
intention  of  giving  up  their  lease  from 
plaintiff,  and  tbat  tbey  never  began  to  look 
for  any  other  place  until  tbey  had  been  told 
by  plaintiff  or  her  agent  tbat  they  had  to 
move,  that  she  would  make  them  move,  and 
tbat  she  was  getting  $50  more  rent  for  an- 
other piece  of  property.  But  all  the  while, 
according  to  tbelr  testimony,  defendants  In- 
tended to  keep  the  property  In  controversy 
and  did  keep  it  until  it  was  practically  forc- 
ed from  them. 

[2]  From  tbe  face  of  the  record  it  is  maol- 


«=9Por  other  cases  see  same  topic  and  KET-NUMBBR  In  all  K*y-Numbered  DigeaU  and  lodcxas 

Digitized  by  LjOOQ IC 


884 


S22  SOUTHWESTERN  BBFORTBB 


QSo. 


test  that  i^atatlfl  had  Uttle  faith  In  defend- 
ants' testimony  in  their  defense,  and  she  was 
ied  too  far  from  the  beginning  of  the  case 
for  defendants  on  to  the  end.  At  the  start 
defendants  were  overwhelmed  with  objec- 
tions to  testimony.  These  were  so  constant 
as  t«  prevent  an  intelligible  and  connected 
story.  Defendants  started  to  tell  of  the  trou- 
ble that  arose  about  the  coaU  As  far  as  we 
are  able  to  Judge  from  the  little  that  cxo]^ 
ped  through  the  objections,  that  was  rele- 
vant evidence.  It  perhaps  would  tend  to  show 
the  truth  of  defendants'  claim  that  plaintiff 
wanted  to  and  did  force  them  out  of  the 
premises. 

[3]  An  amendment  was  made  to  the  an- 
swer by  interlineation.  This  consisted  In  the 
words  "ordered  the  defendants  out  of  said 
property."  They  are  Included  In  brackets  in 
the  above  quotation  from  the  answer.  This 
was  also  objected  to  as  being  Inconsistent 
with  the  answer  as  it  stood.  We  do  not  see 
any  inconsistency. 

Defendants  pleaded  a  counterclaim.  A  de- 
murrer to  that  part  of  the  answer  was  sus- 
tained by  the  trial  court  Plaintiff  insists 
that  no  judgmetit  was  rendered  thereon  and 
that. there  should  have  been.  She  also  con- 
tends the  matters  set  up  were  not  a  subject 
for  counterclaim.  We  make  no  decision  on 
these  matters.  'It  seems  that,  among  other 
things,  a  shed  for  defendants'  delivery  auto- 
mobile was  built  by  them  on  the  vacant  part 
of  the  lot  on  which  the  buildings  stood  and 
that  plaintiff  destroyed  it.  Whether  the  va- 
cant portion  of  the  ground  went  with  the 
buildings  as  described  in  the  lease  is  not  dis- 
cussed or  briefed.  At  another  trial  the  mat- 
ter of  counterclaim  can  be  examined  and  all 
questions  made  by  plaintiff  in  regard  there- 
to be  settled  by  an  examination  of  the  au- 
thorities. 

The  judgment  la  reversed  and  the  cause  re- 
manded. 

All  concur. 


DAVIS  V.  CITY  LIGHT  &  TRACTION    CO. 
(NO.  13382.) 

(Kansas  City  Court  of  Appeals.    MisiourL 
Jane  14,  1920.) 

1.  Negligence  «=»93( I)— Negligence  of  antomo- 
bile  driver  not  attributed  to  guest. 

Negligence  of  the  driver  of  an  automobile 
struck  by  a  street  car  is  not  attributed  to  a 
person  riding  therein  as  a  gratuitous  guest. 

2.  Street  railroads     «=»99(I4)  —  Automobile 
guest  must  exercise  care  for  his  own  safety. 

A  gratuitous  guest  in  an  automobile  must 
look  out  for  himself  by  exercising  care  in  cross- 
ing a  street  railroad,  and,  if  be  fails  to  do  so, 
he  is  contributorily  negligent. 


3.  Street  railroads  «S3|02(2)  —  CMtrlkateiy 
■egllgenoe  mast  be  praxinate  cans*  of  la. 
Jury. 

Negligence  by  a  gratuitous  guest  in  en  anto- 
mobile  which  did  not  contribute  to  his  injury 
in  a  collision  between  the  automobile  and  a 
street  car  does  not  bar  recovery  by  him. 

4.  Street  rallreads  i8='ll7(29)  —  AatemoMle 
guest's  oontrlbutory  negligence  in  failing  to 
look  held  question  for  Jury. 

Where  there  was  evidence  that  the  driver 
of  an  automobile  saw  an  approaching  street 
car  in  time  to  Stop,  bat  could  not  because  of 
trouble  with  his  car,  it  was  a  question  for  the 
jury  whether  the  negligent  failure  of  a  guest 
to  look  for  the  car  contributed  to  his  injury. 

5.  Appeal  and  error  «=>I068(I)— Submission 
under  humanitarian  doctrine  alone  heM  prej- 
udicial, regardless  ef  verdlet  for  defeada«t. 

Error  in  submitting  an  action  against  a 
street  railroad  company  for  injuries  to  a 
guest  in  automobile  under  the  humanitarisn 
doctrine  alone,  where  there  was  evidence  to 
support  a  fioding  that  plaintiff's  negligence  did 
not  contribute  to  his  injury,  was  prejudicial, 
notwithstanding  a  verdict  for  defendants,  since 
it  practically  told  the  jury  that  plaintiff  brought 
the  injury  on  himself  and  could  recover  only 
from  a  sense  of  sympathy  or  humanity. 

Appeal  from  Circuit  Court,  Pettis  Goiuty; 
H.  B.  Shaln,  Judg& 

Action  by  A.  Q.  Davis  against  the  City 
Ught  &  Traction  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed 
and  remanded. 

Lamm,  Bobling  &  Lamm,  of  Sedalia,  for 
appellant 

George  F.  Longan,  of  Sedalia,  for  re- 
spondent 

ELLISON,  P.  3.  Plaintirs  acUon  Is  for 
damages  resulting  from  personal  injury  re- 
ceived in  a  collision  with  one  of  defendant's 
street  cars  at  the  intersection  of  Ohio  and 
Fifteenth  street  in  Sedalia.  The  verdiot  and 
judgment  Ln  the  trial  court  were  for  the  de- 
fendant. 

Plaintiff,  68  years  of  age,  resides  in  Sedalia, 
and  had  been  out  in  the  country  on  some 
business  connected  with  a  farm  which  was 
formerly  his  home.  Being  ready  to  return,  a 
former  n^ghbor  (Mr.  Arnold)  who  was  going 
Into  the  city  offered  him  a  seat  In  his  auto- 
mobile. A  Mr.  Jeffries  accompanied  them. 
Plaintiff  sat  alone  on  the  rear  seat,  while 
Jeffries  and  Arnold  were  seated  In  front,  the 
latter  driving.  As  above  stated,  Ohio  street 
and  Fifteenth  street  Intersect;  the  crossing 
being  much  used  by  the  public  ^le  former 
of  these  streets  runs  north  and  south,  while 
the  latter  rtms  east  and  west,  and  defoidant'a 
tracks  are  on  the  former. 

Plaintiff  and  his  companions  arrived  la 
Sedalia  saf^.  The  automobile  was  behig 
driven  east  al<«g  Fifteenth  street,  approach- 
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Ing  the  crossing,  at  4  or  5  miles  an  hour, 
while  the  street  car  was  approaching  from 
the  north  at  the  rate  of  about  15  miles  an 
honr.  Whm  the  automobile  reached  Ohio 
street,  both  Arnold,  the  driver,  and  hla  com- 
panion, Jeffries,  saw  the  car  coming,  and 
Arnold  undertook  to  stop,  but  something  was 
wrong,  the  machine  only  slowed  up  a  little, 
then  started  up  and  got  "on  the  street  car 
track,  and  It  just  kind  of  stopped,  Just  about 
stopped  and  started  again."  The  street  car 
hit  the  back  end  of  the  auto,  smashed  one 
fender,  broke  one  of  the  rear  wheels,  and  car- 
ried the  auto  along  the  track  a  distance  of 
64  feet.  The  street  car  fender  was  broken 
oH  and  glass  lu  front  of  the  car  was  brok«i 
out,  and  plaintiff  was  liit  on  the  head  and 
body  making  a  large  contusion  on  his  fore- 
head and  fracturing  several  ribs,  besides 
breaking  his  collar  bone.  He  was  uncon- 
scious for  a  time. 

The  refusal  of  the  automobile  to  stop,  the 
effort  of  Arnold  to  force  it,  the  slowing  up 
and  starting  forward,  were  all  in  plain  view 
of  the  motorman  on  the  street  car  and  he  put 
on  his  brake,  slackened  the  speed  of  his  car 
some,  but  released  the  brake  which  let  the 
car  resume  its  speed. 

Plaintiff,  as  we  have  stated,  was  sitting  on 
the  back  seat,  the  top  of  the  auto  was  up, 
and  the  door  shut,  but  the  curtains  were  not 
on.  His  attention  was  drawn,  and  he  did 
not  look  in  the  direction  of  the  street  car  un- 
til a  moment  before  the  collision. 

Plaintiff  offered' several  Instructions  which 
were  refused.  It  Is  apparent  from  the  record 
that  the  trial  court  considered  that,  unless 
I)Ialntlff  made  out  a  case  under  the  humani- 
tarian rule,  he  failed  as  a  matter  of  law,  for, 
after  refusing  Instructions  offered  by  defend- 
ant and  most  of  those  offered  by  plaintiff,  it 
gave  one  on  its  own  motion  submitting  the 
ease  on  that  rule,  closing  with  these  words 
"that  the  issue  of  contributory  negligence  is 
withdrawn  by  the  court  from  the  considera- 
tion of  the  Jury."  That  was  but  another  way 
of  ruling  that  plaintiff  was  guilty  of  contrib- 
utory negligence  as  a  matter  of  law,  and  that, 
in  consequence,  he  could  only  recover  under 
the  humanltflMan  rule.  Therefore  we  have 
only  to  consider  whether  the  court  erred  In 
this  view. 

[1-1]  Plaintiff  has  rlghUy  insisted  that, 
even  if  Arnold,  the  owner  and  driver  of  the 
auto,  were  guilty  of  contributory  negligence, 
it  could  not  be  attribnted  to  him  (Moon  v. 
Transit  Co.,  2ii7  Mo.  425,  436,  141  8.  W.  870, 
Ann.  Cas.  1913A,  183;  Hinder  ▼.  Transit  Co., 
188  Mo.  107,  139,  88  S.  W.  648,  6  L.  R.  A.  [N. 
S.]  186;  Neff  V.  City  of  Cameron,  213  Mo.  350, 
862,  111  S.  W.  1138,  18  L.  B.  A.  [N.  S.]  320, 
127  Am.  St  Rep.  606),  and  that.  If  defend- 
ant's servants  were  negligent,  plaintiff  should 
recover  unless  his  own  negligence  directly 
contributed  to  his  injury.  So  we  are  to  Judge 
plaintiff's  actions  alone  In  the  cii'cumstances 
attending    his   injury.     We    recognize    that, 


while  a  driver'^^  negligenoe  wlU  not  be  Im- 
puted to  the  passenger,  yet  it  is  the  fiktfer'a 
duty  to  look  out  for  himself  by  exeiotelhg 
care  in  crossing  railway  tracks,  and  fihat,  tt 
he  does  not  do  so,  he  will  be  gnllty  of  C<m- 
tributory  ne^gence.  Leapard  ▼.  iitiseet  Ball- 
way  Co.,  214  S.  W.  268.  But  it  must  be  such 
character  of-  contributory  negligence  as  di- 
rectly produces  the  injury.  Any  negitgence 
that  is  too  reipote  to  be  called  direct,  or  any 
act  or  omission  of  the  injured  party  which 
would  not  have  changed  the  result  had  ac- 
tion been  taken,  or  omission  not  have  occur- 
red, is  not  the  proximate  cause  of  the  injury, 
and  hence  is  not  contributory  negligence  In 
the  sense  of  the  law.  Moore  v.  Railroad,  126 
Mo.  266,  278,  28  S.  W.  9;  Klock^brihk  v. 
Railroad,  172  Mo.  678,  688,  72  S.  W.  900; 
Whalen  v.  Railroad,  60  Mo.  323. 

[4]  Thus,  if  plaintiff  had  been  on  the  look- 
out and  had  seen  the  car  approaching,  he 
could  have  done  but  two  things — one  to  have 
warned  the  driver,  and  the  other  to  have 
Jum'ped  out.  Warning  the  driver  would  have 
been  wholly  useless,  since  the  latter  was 
aware  of  the  car  and  was  using  his  every 
endeavor  to  stop,  but  failed  without  fault  of 
any  one.  It  the  evidence  in  his  behalf  is  to  be 
believed.  His  failure  to  open  the  door  of  the 
auto  and  Jump  out  was  not  such  an  omission, 
In  the  circumstances,  as  to  constitute  negli- 
gence as  a  matter  of  law.  The  top  of  the 
auto  was  up.  Plaintiff  was  68  years  old,  and 
consequently  not  so  agile  as  a  younger  per- 
son. But  more  than  that,  if  he  had  observed 
the  driver  at  all,  he  saw  he  was  trying  to 
stopb  It  is  true  plaintiff  stated  that  when  he 
first  saw  the  car  it  was  about  40  feet  up  the 
track,  and  that  the  crash  came  so  quickly  the 
auto  must  have  been  on  the  track.  At. an- 
other part  of  his  testimony  he  said  that  he 
was  not  looking  "until  he  teit  a  Jerk  of  some 
kind."  That  was  evidently  the  Jerking  of  the 
auto.  Then  he  said  he  looked  and  saw  the 
street  car  40  feet  away,  "and  it  seemed  like 
Just  in  an  instant  it  crashed  into  the  auto, 
and  that  Is  tbe  last  thing  I  knew."  But  there 
was  abundant  evidence  tending  to  show  that 
before  and  during  this  time  Arnold  was  do- 
ing everything  In  his  power  to  stop  the  ma- 
chine until  it  got  on  the  track  and  to  start  It 
after  It  got  on ;  all  in  full  sight  of  the  motor- 
man.  In  view  of  the  situation  and  the  cir- 
cumstances to  which  we  have  referred,  it 
seems  clear  that  plaintlfl'B  action  and  con- 
duct presented  a  question  for  the  jury. 

[I]  It  may  be  suggested  that,  as  the  case 
was  submitted  to  the  Jury  on  the  humanitari- 
an rule,  and  the  verdict  was  for  the  defend- 
ant, the  Jury  must  have  found  the  defend- 
ant's servants  were  not  guilty  of  any  negli- 
gence, and  hence  no  harm  could  result  fi^om 
the  court  finding,  as  a  matter  of  la,w,  that?  de- 
fendant was  guilty  of  contributory  negli- 
gence. But  to  allow  tbls  would  be  taking 
away  from  a  plaintiff  the  right  to  have  hU 
case  submitted  as  it  exists.     It  was  highly 
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prejudletal  to  plaintiff  to  bave  the  Jury  told 
by  an  Instruction,  as  they  were,  that  "under 
all  the  facta  and  drcumstances  In  evidence 
the  plaintiff  can  only  recover.  If  he  recovers 
at  all,  under  what  la  known  as  the  last  chance 
doctrine."  That  was  equivalent  to  the  court 
saying  to  the  jury  that  plaintiff  had  brought 
the  Injury  on  himself  through  his  own  fault, 
and  that  only  from  a  sense  of  sympathy  or 
humanity  would  he  be  allowed  to  recover  any- 
thing. 

In  view  of  another  trial,  we  deem  It  proper 
to  add  that  there  was  abundant  evidence 
which,  if  believed,  tended  to  prove  that  Ar- 
nold was  a  victim  of  unforeseen  circumstanc- 
es and  free  from  negligence.  It  was  shown 
that  he  would  have  crossed  safely  but  for  his 
unruly  machine;  on  the  other  hand,  tending 
to  prove  that  the  motorraan  saw  the  predica- 
ment in  whl<!h  the  occupants  of  the  auto 
were;  that  he  nevertheless  released  his 
bralte  after  once  applying  It ;  that  he  saw  the 
auto  and  the  loss  of  control  In  ample  time  to 
have  stopped. 

The  judgment  must  be  reversed,  and  the 
cause  remanded. 

All  concur. 


KUBBARO  at  al.  v.  HOME  INS.  CO.  OF  NEW 
YORK.  (No.  2637.) 

(Springfield  Court  of  Appeals.   JMlsaovrL    Jan« 
6,  1920.) 

1.  Insurance  «=3328(5)— Insured's  transfer  of 
equitable  title  avoids  policy  under  change  of 
Interest  clause. 

If  the  insured  without  consent  of  the  in- 
surer makes  a  contract  to  sell,  vesting  equitable 
title  in  the  parchaser,  the  purchaser  acquires 
such  an  interest  as  to  constitute  a  breach  of  an 
insurance  contract  change  of  interest  clause  so 
as  to  void  the  policy. 

2.  Sales  «=»202(7),  206— Where  full  price  not 
paid  and  goods  had  not  been  separated  from 
others,  title  had  not  passed. 

Where  seller  agreed  to  deliver  hay  on  ^ard 
cars  at  place  where  stored,  buyer  to  furnish 
the  cars,  and  buyer  had  paid  part  only  of  price 
before  the  hay  was  burned,  and  no  portion  of 
the  bay  sold  liad  been  separated  or  identified, 
and  the  sale  was  to  be  for  cash,  the  title  had 
not  passed. 

3.  lnsnrano««=»328(2)— Where  goods  sold  had 
not  been  separated  or  paid  for  when  burned, 
there  was  no  change  of  Interest. 

Where  buyer  had  paid  only  part  of  cash 
sale  price  for  hay  and  had  not  yet  furnished 
cars  at  point  where  hay  was  stored  as  agreed  so 
seller  could  deliver  on  board  cars,  and  the  bay 
had  not  been  separated  and  title  not  passed 
when  it  was  burned,  no  such  interest  was  vested 
in  buyer  as  to  destroy  seller's  insurable  in- 
terest under  change  of  interest  clause,  and 
the  fact  that  buyer  could  recover  from  seller  for 
payments  made  did  not  constitute  such  a  change, 


in  view  of  the  rules  against  forfeiture  and  for 
the  construction  favorable  to  the  insured  in 
case  of  doabt 

Appeal  from  Circuit  Court,  Wright  Coun- 
ty; O.  H.  Skinker,  Judge. 

Suit  by  3.  M.  Hubbard  and  another,  do- 
ing business  as  Hubbard  &  Perry,  against 
the  Home  Insurance  Company  of  New  York. 
Judgment  for  plalntiits,  and  defoidant  ap- 
peals.   Affirmed. 

Fyke,  Snider  ft  Hume,  of  Kansna  City, 
for  appellant. 

Lamar,  Lamar  ft  Lamar,  of  Houston,  for 
respondents. 

BRADLBT,  J.  On  August  22,  1918,  de- 
fendant issued  its  policy  for  $1,400  insuring 
plaintiffs  against  loss  or  damage  by  fire  on 
some  baled  hay  consisting  of  59  tons,  710 
pounds,  then  In  a  certain  building.  The  hay 
burned  on  September  22d  thereafter,  and 
plaintiffs  sought  to  collect  under  the  policy, 
and  payment  was  declined,  and  hence  this 
suit.  A  Jury  was  waived,  and  the  cause 
tried  before  the  court  Judgment  went  for 
plaintiffs  for  $1,378.40,  and  defendant  brings 
the  cause  here  by  its  appeal. 

The  policy  contained  a  provlaiOD  that 
it  would  be  void  "if  the  interest  of  the  in- 
sured be  other  than  unconditional  and  aole 
ownership  of  the  said  property,  or  if  any 
change  take  place  in  the  interest,  title,  or 
possession  of  the  subject  of  the  insurance." 
On  this  clause  defendant  relies  to  defeat  re- 
covery. On  September  5th  plalntUEB  con- 
tracted to  sell  SO  tons  of  this  hay  to  one 
Lawler;  the  hay  was  sold  to  be  delivered 
by  plaintiffs  on  board  cars  at  Mountain 
Grove,  where  it  was  stored  in  the  building 
where  It  burned.  The  purdhaaer  was  to  ob- 
tain the  cars,  and  was  to  notify  plaintiffs. 
Cars  could  not  be  readily  obtained,  and  no 
time  was  fixed  as  to  when  the  cars  would 
be  furnished.  At  the  time  of  the  purdliase 
by  Lawler  his  agent,  Wheeler,  gave  plain- 
tiff Perry  a  check  for  $250,  and  the  next  day, 
September  6th,  gave  plaintiff  Hnbbard  a 
check  for  $360,  and  these  chedca  were  cas&e<l. 
Plaintiff  Hubbard  seemed  to  be  fearful  that 
the  payment  of  $260  might  not  he  sufficient 
to  impel  Lawler  to  take  the  hay  shonld  the 
price  drop  considerably,  and  for  this  rea- 
son the  $300  payment  was  requested.  Oars 
were  not  obtained,  and  the  hay  burned  as 
stated  on  September  22d.  Plaintiffs  sought 
to  prove  that  Lawler  was  threatening  salt 
to  recover  back  what  he  had  paid,  and  that 
they  were  compelled  to  and  did  pay  Lawler 
back  his  money,  but  the  court  excluded  tbXa 
evidence. 

Defendant  Cimtends  that  Lawler  had  ac- 
quired such  an  interest  in  the  hay  as  to 
bring  into  operation  the  change  of  interest 


^ssFor  otbar  casea  see  smme  topio  and  KBY-NUMBEm  In  all  Key-Numbered  Dlaests  and  Indexa 
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-clauae  in  the  policy,  and  render  It  void  aa 
tbe  claase  provided.  Plaintiffs  contend  that 
tbere  was  no  separation  or  setting  apart  of 
the  hay  contracted  to  be  sold,  so  that  it 
could  be  identified  from  other  hay  in  the 
bnilding,  and  that  there  was  no  delivery 
which  plaintiffs  were  required  to  make,  and 
that  the  sale  was -for  cash,  and  that  full 
payment  of  the  purchase  price  was  a  pre- 
requisite to  the  passing  of  title,  and  that 

l.i :  therefore  there  was  no  breach  of  the  policy. 
In  addition  plaintiffs  relied  upon  an  alleged 

'■■•^i:  waiver,  but  we  do  not  deem  it  necessary  to 

j:t.        consider  the  question  of  waiver. 

iiu-i.  Defendant  relies  on  Manning  v.  Insurance 
Co.,  123  Mo.  App.  456,  99  8.  W.  1095.  In 
that  case  the  policy  was  issued  to  one  Mc- 

-  ,  .  ESroy,  who  sold  the  lot  and  dwelling  house 
Insured  to  Manning,  and  with  the  OMnpany's 
consent;  transferred  the  policy.  Afterwards, 
on  September  19,  1904,  Manning  entered  In- 

'^'  ''     to  a  written  contract  with  one  Molesworth 

^ ' '      whereby  the  latter  sold  to  Manning  a  farm 

■    valued  at  |4,000  to  be  paid  for  by  imying 

ffiOO  at  the  time,  and  conveying  to  Molea- 

'■'  '  worth  the  lot  and  dwelling  insured,  the 
balance  of  the  consideration  to  be  paid  on 
March  1,  1905.  The  contiact  recited  that 
deeds  were  to  be  made  upon  payment  of  the 
balance  of  the  consideration,  and  deeds  were 
afterwards  made.  But  after  the  contract 
was  executed,  and  before  the  deeds  were 

X-  made,  and  before  possession  was  given,  the 
insured  dwelling  burned.  The  policy  con- 
tained this  clause: 

"The  entire  policy  sball  be  void  if  the  interest 
:-  of  the  insured  be  not  truly  stated  herein,  or  if 
■_  ■  the  interest  of  the  insured  be  other  than  un- 
conditional and  sole  ownership,  or  if  the  subject 
of  insurance  be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple,  or  if  any  change 
other  than  by  the  death  of  the  insured  takes 
place  in  the  interest,  title  or  possesBion  of  the 
subject  of  insnrance,  whether  by  legal  process 
or  judgment  or  voluntary  act  of  the  insured." 

The  court  held  that  plaintiff  could  not 
recover;  that  the  contract  of  sale  vested  an 
equitable  interest  In  Molesworth,  and  that 
be  obtained  a  right  to  the  legal  title;  that 
the  loss  occasioned  by  the  fire  was  Molese- 
worth's  loss,  and  not  Manning's.  The  court 
in  discussing  the  question  in  the  Manning 
Case  used  this  language: 

"After  a  valid  contract  of  sale  of  real  prop- 
erty and  before  a  deed  is  made  the  vendor  mere- 
ly holds  the  legal  title  in  trust  for  the  pur- 
chaser, and,  if  there  be  unpaid  purchase  money, 
as'  security  therefor.  All  must  agree  that  after 
a  vaUd  contract  of  sale  all  appreciation  of  the 
property  is  the  purchaser's,  and  so  also  neces- 
sarily all  depreciation.  So,  therefore,  in  all 
Jurisdictions,  where,  aa  in  this  state,  the  prop- 
erty is  at  the  risk  of  the  purchaser  between  the 
execution  of  a  contract  of  sale  and  of  a  deed, 
it  must  be  held  that  the  execution  of  such  con- 
tract, binding  upon  both  parties,  changes  the 
'  interest  of  the  seller  and  brings  him  within  the 


terms  of  the  provision  in  thA  contract  of  in- 
surance above  set  out  and  avoids  the  policy." 

Snyder  v.  Murdock,  51  Mo.  175,  Is  dted 
in  the  Manning  Case  as  supporting  the  con- 
clusion there  reached.  In  the  Snyder  Case 
the  court  held  that,  after  an  executory  con- 
tract for  the  conveyance  of  real  estate  has 
been  entered  into,  by  the  execution  of  a 
bond  for  title  and  notes  for  the  purchase 
money,  the  property  is  at  the  risk  of  the 
purchaser,  and  if  it  burns  it  la  his  loss, 
and  If  it  Increases  in  value  it  is  his  gain, 
and  that  this  is  the  settled  equity  doctrine 
based  upon  the  principle  that  in  equity  what 
is  agreed  to  be  done  must  be  considered 
as  done.  In  Moseley  v.  Insurance  Co.,  109 
Mo.  App.  464,  84  S.  W.  1000,  the  poUcy  con- 
tained this  clause: 

"This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  if  any  change  other  than  by  the 
death  of  the  insured  take  place  in  the  interest, 
title  or  possession  of  the  subject  of  the  insur- 
ance, whether  by  process  or  Judgment,  or  by 
voluntary  act 'of  the  insured,  or  otherwise." 

The  day  before  the  fire  Moseley  agreed  to 
sell  insured  property  which  was  a  dwelling. 
The  arrangement  to  sell  was  made  by  one 
Pollard,  a  real  estate  agent  Cuslck,  the 
purchaser,  paid  to  the  agent  $400  on  the 
contract  for  which  the  agent  executed  a  re- 
ceipt designating  the  lot  as  the  "M(Meley 
property."  Moseley  was  to  fumisih  the 
purchaser  with  an  abstract  of  title,  and  the 
sale  was  to  be  consummated  if  the  title 
proved. satisfactory.  Pollard's  authority  as 
agent  was  verbal.  The  court  held  that  plain- 
tiff Moseley  could  recover,  that.  Pollard's  au- 
thority to  sell  not  being  in  writing,  the  sale 
was  not  binding  on  Moseley,  and  that  the 
purchaser  could  not  have  enforced  specific 
performance,  and  had  no  equitable  estate 
in  the  premises  by  virtue  of  the  transaction. 
In  the  course  of  the  opinion  discussing  the 
meaning  and  significance  of  the  word  "in- 
terest*' as  used  in  the  clause  in  the  i>ollcy, 
Judge  Goode,  speaking  for  the  cdurt,  said: 

"An  interest  in  land  is  often  used  as  synony- 
mous with  an  estate  in  it,  and  is  said  to  embrace 
estates,  rights,  and  titles.  Go.  lit.  345a;  Hoge 
V.  Hollister,  2  Tenn.  Chan.  629.  It  has  been 
said  to  be  the  most  general  term  used  to  denote 
property  in  lands  and  chattels.  Without  going 
into  the  lore  on  the  subject,  which  may  be  read 
in  Coke  and  Blackstone,  it  is  safe  to  say  no  one 
has  an  interest  in  land,  tecbnicafiy  speaking, 
unless  he  has  some  kind  of  property  in  it,  either 
legal  or  equitable." 

It  was  urged  in  the  Moseley  Case  that 
the  purchaser,  Cusick,  had  an  interest  in  the 
land  to  the  extent  of  the  imrchase  money 
paid  as  he  could  have  charged  the  land  with 
a  lien  to  that  extent,  but  of  this  the  court 
says: 
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"Bat  if  be  could  that  possibility  certainly 
did  not  constitute  a  change  of  interest.  If  he 
bad  enforced  the  lien  by  process  or  judgment, 
there  might  be  force  in  this  argument." 

[1]  It  Beems  that  the  rule  In  this  state 
respecting  Insured  real  property  Is  that,  if 
the  Insured  without  the  consent  of  the  in- 
surer makes  a  contract  to  sell  vesting  the 
equitable  title  In  the  purchaser,  the  purchas- 
er acquires  such  an  Interest  as  to  constitute 
a  breach  of  an  Insurance  contract  ctmtaln- 
Ing  a  change  of  interest  clause  as  here.  Also 
to  the  same  effect  are  Brighton  Beach  Rac- 
ing Ass'n  V.  Home  Insurance  Co.,  113  App. 
Dlv.  728,  99  N.  T.  Supp.  219 ;  Id.,  189  N.  T. 
526,  82  N.  E.  1124?  Grunauer  v.  West- 
chester, etc.,-  Co.,  72  N.  J.  Law,  289,  62  AH. 
418,  3  I/.  B.  A.  (N.  S.)  107;  Glbb  v.  Insur- 
ance Co.,  59  Minn.  267,  61  N.  W.  137,  60 
Am.  St  Bep.  406;  Brid^ell  v.  Atlas  Assur. 
Ok).,  10  Cal.  App.  17,  101  Pac.  16. 

It  is  held  in  Gamer  r.  Ins.  Co.,  78  Kan. 
127,  84  Pac.  717,  4  L.  B.  A.  (N.  S.)  664,  117 
Am.  St  Bep.  460,  9  Ann.  Cas.  459,  that  the 
word  "interest,"  as  used  in  a  fire  insurance 
policy  declaring  that  the  policy  shall  be  void 
If  any  change  shall  take  place  in  the  inter- 
est, title,  or  possession  of  the  subject  of 
insurance,  is  not  synonymous  with  "title," 
but  means  some  right  different  from  title; 
that  the  term  "interest"  cannot  mean  a 
greater  estate  than  "title,"  since  "title,"  as 
used  in  the  policy,  Is  Intended  to  mean  "es- 
tate," and  that  the  word  must  therefore  be 
used  in  contradiction  to  title,  as  including 
any  right  in  property  less  than  title,  and 
that.  If  the  insured  was  the  owner  of  the 
title,  the  .word  "interest"  would  have  no  ap- 
plication. See,  also,  Hillyard  v.  Banchor, 
85  Kan.  616,  118  Pac.  67. 

[2]  It  is  clear  that  the  title  to  the  hay 
had  not  passed  to  Lawler.  The  portion  sold 
had  not  been  separated  or  identified  in  any 
way,  and  it  was  sale  for  cash,  and  the  full 
purchase  price  had  not  been  paid.  All  the 
authorities  are  to  this  effect.  See  Grocer 
Co.  v.  Clements,  69  Mo.  App.  446;  .Metal 
Co.  V.  Daqgherty,  204  Mo.  71,  102  S.  W. 
538;  Flcklln  v.  Tinder,  161  Mo.  App.  283, 
143  S.  W.  853;  Hamra  Bros.  v.  Herrell  et 
al.,  200  S.  W.  776;  Boyer  v.  Lumber  Co., 
187  Mo.  App.  523,  174  S.  W.  113.  Defend- 
ant does  not  contend  that  the  title  to  the 
hay  bad  passed,  so  we  will  not  dwell  longer 
on  this  feature. 

[3]  In  a  recent  case  in  the  Kansas  City 
Court  of  Appeals,  Terminal  Ice  &  Power 
Co.  V.  Ins.  Co.,  196  Mo.  App.  241,  194  S. 
W.  722,  it  was  held  that  the  change  of  in- 
terest referred  to  in  the  policy  there,  similar 
or  like  the  one  here,  in  view  of  the  rales 
which  frown  upon  forfeitures,  and  require 
that  insurance  policies  be  strictly  construed 
^.gainst  the  insured,  ibeans  some  change  which 
would  cause  the  loss  by  fire  to  fall  on  the 


buyer.  That  the  title  to  the  bay  had  not 
passed  seems  clear,  and  is  conceded,  and 
no  such  interest  therein  had  been  vested  In 
Lawler  as  to  destroy  plaintiffs'  Insurable 
interest  It  appears,  therefore,  that  the 
loss  by  fire  of  the  hay  was  plaintiCTs  loss, 
and  not  Lawler's.  The  mere  tact  that  Law- 
ler would  have  had  recourse  for  the  re- 
covery of  the  amount  he  had  paid  would 
not  be  in  the  nature  of  an  'Interest  In  the 
insured  property,  or  a  change  of  Interest, 
any  more  than  waa  Cusick's  right  to  enforce 
his  lien  for  what  he  had  paid  in  the  case 
of  Moseley  v.  Insurance  Co.,  109  Mo.  Appi 
loc.  dt  469,  84  S.  W.  1000,  supra.  The 
purpose  of  a  provision  providing  for  for- 
feiture for  change  of  interest  is  to  prevent 
the  Interest  of  One  insured  in  the  subject  of 
the  insurance  from  being  dlminlBhed;  to 
keep  the  insured  as  much  concerned  during 
the  whole  life  of  the  policy  In  the  i>reserTa- 
tlon  of  the  property  as  he  was  when  the 
policy  was  first  issued.  Moseley  v.  Insur- 
ance Co.,  supra.  When  this  purpose  is  con- 
sidered, and  under  the  facts  here,  and  with 
the  rules  against  forfeiture  In  view,  and  aU« 
that  where  there  is  doubt  or  amUguity, 
the  policy  will  be  construed  in  favor  of 
the  insured,  and  against  the  insurer,  «e 
b(dd  that  Lawler  had  not  acquired  such  in- 
terest in  the  hay  destroyed  as  to  work  a 
forfeiture  of  the  policy. 

Beaching  this  ooncluslon.  It  follows  that 
tbe  Judgment  should  be  affirmed;  and  it 
Is  so  ordered. 

STUBGIS,  P.  J.,  and  PARBINGTON,  J, 
concur. 


TODD  V.  FITZPATRICK  «t  al.     (Na.  2554.) 

(Springfield  Court  of  Appeals.     Missouri. 
June  5,  1920.) 

1.  Witnesses  i8=3l59(8)— Defesdant  In  asiaw- 
ful  detainer  action  oould  not  provs  verbal 
contract  with  decedent. 

In  an  action  by  a  grantee  in  unlawful  de- 
tainer, defendant  could  not  prove  a  verbal  con- 
tract with  deceased  grantor  for  a  renewal  of 
the  lease  under  wbidi  he  was  holding. 

2.  Frauds,  statiite  of  «=353,  i29(4)— Oral  c*i- 
tract  for  lease  for  year  to  begia  at  fatars 
date  held  void;  possession  under  valid  laass 
not  part  performanee  taking  subsaqnent  lease 
out  of  statute. 

A  contract  for  a  lease  for  one  year,  to 
begin  at  a  future  date,  is  void  under  the  stat- 
ute forbidding  the  enforcement  of  a  contract 
not  to  be  performed  within  a  year  from  the 
making  of  same  unless  in  writing;  and  whore 
the  person  making  such  invalid  contract  is  al- 
ready in  possession  of  the  land  under  an  on- 
expired  valid  lease,  then  such  acts  of  part  prr- 
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fonnance  aa  ploiring  the  land  or  aeedioK  same 
for  future  eropa  do  not  remove  the  barrier 
of  the  statute. 

3.  Frauda,  statute  of  «S3I25(2)— Remedy  of 
tenant  for  one  year  to  begin  at  future  date 
stated. 

The  only  remedy  of  a  tenant  for  landlord's 
violation  of  a  verbal  agreement  for  a  lease 
for  one  year,  to  begin  at  a  future  date,  is  for 
damaces  for  work  and  labor  performed  there- 
tinder,  or  the  tight  to  harvest  the  crops  sown. 

4.  Husband  and  wife  i8=>l4(2)— Coaveyanoe  to 
both  oreatee  eatlraty. 

Where  land  is  conveyed  to  hnaband  and 
wife,  they  become  tenants  by  the  entirety. 

6.  New  trial  «=926— Partlea  «s»75(8)— Defeot 
as  to  party  plaintiff  must  be  raised  by  demur, 
rer  or  answer.  . 
In  a  suit  by  husband  in  unlawful  detainer, 
the  objection  that  the  wife  is  a  necessary  par- 
ty plaintiff  must  be  raised  by  demurrer  or  by, 
answer,   under  Rev.  St.  190&,  §$  1800,   1804, 
and  it  cannot  be  raised  by  motion  for  a  new 
trial. 

6.  Husband  and  wife  <3=3207  —  H usband  only 
party  to  sue  for  possession  of  land  held  by 
entirety. 
'     The  hushand  is  the  only  party  to  sue  for 

possession  of  land  held  by  himself  and  wife  as 

tenants  by  the  entirety. 

Appeal  from  drcnlt  Oourt,  Jasper  County ; 
Grant  Bmerson,  Judge. 

Action  by  3.  Frank  Todd  against  A.  Fltz- 
patrlck  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    AflSrmed. 

T.  C.  Tadlock,  of  Joplin,  and  Frank  L. 
Forlow,  of  Webb  City,  for  appellants. 

George  V.  Farris,  of  Webb  City,  for  re- 
spondent. 

STTJRGIS,  P.  J.  This  is  a  suit  for  unlaw- 
ful detainer  of  a  large  farm  In  Jasper  coun- 
ty. Mo.  The  plaintiff  purchased  this  land 
from  one  Hannum  in  December,  1918.  At 
that  time  the  defendants,  father  and  son, 
were  in  possession  of  said  farm  under  a  writ- 
ten lease  from  Hannum  for  one  year,  expir- 
ing March  1,  1919.  The  deed  of  conveyance 
from  Hannum  to  plaintiff  was  made  subject 
to  this  lease.  Defendants'  lease,  which  ex- 
pired March  1,  1919,  specifically  stated  that 
they  were  to  surrender  possession  at  that 
time. 

[1]  The  defense  Is  that  the  former  owner, 
Bannum,  in  the  fall  of  1918,  and  before  sell- 
ing the  farm  to  plaintiff,  promised  defend- 
ants to  renew  the  lease  for  another  year, 
beginning  March  1, 1919 ;  and  on  the  strength 
of  such  agreement  defendants  plowed  and 
sowed  in  wheat  135  acres  of  the  farm  before 
plaintiff  purchased  same,  and  that  plaintiff 
had  notice  of  this  fact  at  the  time  of  such 
purchase.     Hannum  was  dead  at  the  time 


of  this  trial,  and  the  court  properly  excluded 
defendants'  proffered  evidence  as  'to  his 
having  made  any  verbal  ccmtract  with  Han- 
num with  reference  to  such  land.  Such  con- 
tract would  also  be  void  for  the  reason  that 
it  was  not  to  be  performed  within  a  year 
from  Its  making.  Shacklett  v.  <;nmmins, 
1T8  Mo.  App.  309,  165  S.  W.  1146.  The  de- 
fendants further  claim,  however,  that  after 
plaintiff's  pnrcbase  of  the  land  he  also,  In 
January,  1919,  agreed  to  rent  the  farm  to 
them  In  confirmation  of  the  verbal  agree- 
ment of  Hannum,  and  that,  relying  thereon, 
they  furtlier  plowed  and  sowed  some  land  in 
oats  and  plowed  some  for  com.  Defendants 
admit,  however,  that  plaintiff  on  January 
18,  1919,  notifled  them  to  vacate  possession 
of  the  farm  on  March  1,  1919,  and  at  the 
same  time  made  defendants  an  offer  to  culti- 
vate the  farm  land  on  such  farm,  part  of  It 
to  be  sown  to  oats  and  the  other  i>art  plant- 
ed In  com,  "all  otiier  possession  of  farm, 
buildings,  pasture,  and  land  not  under  culti- 
vation to  be  returned  to  me  [plaintiff],  pos- 
session of  all  land  to  revert  to  me  [plaintiff] 
when  grain  Is  harvested."  Defendants  re- 
jected this  proposition,  claiming  that  they 
already  had  a  valid  lease  of  all  the  farm.  In- 
cluding buildings,  pasture,  and  hay  land,  for 
the  coming  year,  beginning  Mar<di  1, 1919,  and 
ending  March  1,  1920.  The  defendants  ex- 
pressly refused  to  consider  or  accept  any- 
tlilng  ahort  of  a  fulfillment  of  the  verbal 
agreement  to  rent  them  the  whole'  farm  for 
the  year  beginning  March  1,  1919.  This  suit 
was  beg^on  March  4,  1919.  Such  also  was 
the  defendants'  claim  and  attitude  at  the 
trial. 

On  these  facts  the  court  directed  a  find- 
ing for  plaintiff.  The  question  of  the  amount 
ot  damages  and  the  monthly  rents  and  prof- 
its was  submitted  to  the  Jury,  and  the  jury 
found  that  the  damage  to  plaintiff  for  de- 
fendants' withholding  the  land  was  nothing, 
and  the  value  of  the  rents  and  profits  was 
nothing. 

[2]  Tbe  case  of  Shacklett  v.  Cummins,  178 
Mo.  AM).  309,  165  S.  W.  1145,  affirmed  In 
270  Mo.  496,  193  S.  W.  562,  Is  decisive  of 
this  case.  It  Is  there  distinctly  held  that  a 
contract  for  a  lease  for  one  year,  to  begin 
at  a  future  date,  is  void  under  the  statute 
of  frauds  forbidding  the  enforcement  of  con- 
tracts not  to  be  performed  within  a  year 
from  the  making  of  same  onless  in  writing; 
that  where  the  person  making  such  invalid 
contract  is  already  In  possession  of  the  land 
under  an  unexpired  valid  lease,  then  such 
acts  of  part  performance  as  plowing  the  land 
or  seeding  same  for  fnture  crops  do  not  re- 
move the  barrier  of  tbe  statute  of  frauds. 

[3]  Tbe  plaintiff  suggests  that  even  if  the 
verbal  contract  for  a  year's  lease  made  in 
December,  1918,  or  January,  1919,  to  begin 
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Marctt  1,  1919,  1b  void,  taken  in  Its  entirety, 
that  the  court  shoald  hold  It  valid  bo  far  as 
it  can  be  performed  within  a  year,  and  that 
it  should  be  held  valid  as  to  the  land  to  be 
cultivated,  since  the  crope  would  be  removed 
within  one  year  from  the  date  of  the  making 
of  the  contract.  The  plaintiff,  however,  of- 
fered to  make  Just  this  contract  with  defend- 
ants after  this  controversy  arose,  and  de- 
fendants refused  any  such  limitation  of  the 
invalid  contract,  and  insisted  on  holding  the 
whole  farm  for  a  foil  year  after  March  1, 
1919.  This,  too,  was  defendants'  attitude  at 
the  trial.  The  only  remedy  to  defendants  for 
plalntUTs  violation  of  hla  verbal  agreement 
is  for  damagres  for  work  and  labor  perform- 
ed thereunder  or  the  right  to  harvest  the 
crops  already  sown. 

We  are  aware  that  at  the  iM-esent  time 
plaintiff's  right  to  the  poassession  of  this 
land  is  a  moot  question  only,  since  this  case 
did  not  reach  this  court  till  November,  1919, 
and  was  submitted  in  December,  1919.  The 
one  year  troia  Mardi  1,  1919,  which  is  all 
the  defendants  claim,  is  now  ended,  and 
plaintiff  will  doubtless  be  in  possession  be- 
fore Uie  mandate  of  this  court  reaches  the 
trial  court  No  damages  were  awarded,  and 
nothing  given  for  monthly  rents  and  profits. 

[4-6]  The  deed  by  which  plaintiff  became 
the  owner  of  this  land  conveyed  same  to  him 
and  his  wife.  They  were  therefore  tenants 
by  the  entirety.  Hough  v.  DIght  Co.,  127  Mo. 
App.  STO,  ioe  S.  W.  647;  First  National  Bank 
V.  Fry,  168  Mo.  492,  68  S.  W.  348.  It  is 
claimed,  therefore,  that  the  wife  was  a  nec- 
essary i»arty  plaintiff.  This  question  was 
not  raised  in  any  way  by  the  pleadings  nor 
at  the  trial.  Such  Issue  must  be  raised  ei- 
ther by  demurrer  or  by  answer.  Otherwise 
it  is  waived.  Sections  1800  and  1804,  R.  S. 
1909.  It  was  too  late  to  raise  It  by  the  mo- 
tion for  new  trial.  Besides,  under  the  au- 
thorities Jnst  cited,  the  husband  is  the  only 
party  to  sue  for  possession  of  land  held  by 
himself  and  wife  as  tenants  by  the  entirety. 

The  judgment  of  the  trial  court  Is  affirmed. 

FARBINOTON  and  BBADLBY,  JJ., 
concur. 


BROWN  V.  UNITED  RY8.  CO.  OF  8T. 
LOUIS.    (N».  16096.) 

(St  Louis  Court  of  Appeals.    Missouri.    Jane 
8,  1920.) 

EvMenoe  «s>l53— Error  to  axelada  testimony 
of  olalm  agent  tNat  sone  of  defendant's  em- 
ployes knew  of  alleged  assault  on  plaintiff  by 
itofendant's  oonductor. 
In  an  action  against  a  street  railway  com- 
pany  for  an  alleged   assault  by   a  conductor, 
court    erred   in   not    permitting   defendant   to 


prove  by  its  claim  agent,  who  investigated  tlie 
ease,  that  the  crews  on  all  cars  operated  on  the 
Uns  where  the  assault  was  alleged  to  have  tak- 
en place  were  examined  by  the  witness,  and 
that  none  of  them  knew  anything  of  the  aUeged 
occurrence. 

Appeal  from  St  Louis  <31rcult  Court;  Ben- 
jamin J.  Klene,  Judge. 
"Not  to  be  officially  published." 

Action  by  JOhn  J.  BrSwn  against  the  Unit- 
ed Bailways  Company  of  St  Louis.  Judg- 
ment for  plaintiff,  and  defendant  amieals. 
Beverwd  and  remanded. 

Charles  W.  fates,  T.  E.  Frauds,  and 
Chauncey  H.  Clarke,  all  of  St  Louis,  for  ap- 
pellant 

Claud  D.  Hall,  of  St  Louis,  for  respondent. 

BIGQS,  C.  This  action  against  the  rail- 
ways company  for  personal  injuries  arises  out 
of  an  alleged  assault  upon  plaintiff  by  the 
motorman  and  conductor  of  one  of  defend- 
ant's cars  while  plaintiff  was  a  passenger. 
From  an  adverse  Judgment  for  $500  actual 
damages,  defendant  appeals,  assi^ng  as  er- 
ror the  exclusion  of  evidence  by  the  tili^ 
court 

PlalntifTs  testimony  tended  to  prove  that 
the  assault  took  place  at  about  the  hour  of 
midnight  on  July  4  or  6,  1910,  at  or  near  the 
comer  of  Sixth  street  and  Washington  ave- 
nue in  the  dty  of  St  Louis,  while  plaintiff 
was  on  a  Page  avenue  car.  On  May  21,  1915, 
almost  five  years  after  the  occurrence,  plain- 
tiff filed  suit  for  his  damages.  The  defmd- 
ant  denied  the  assault  and,  after  showing 
that  no  report  of  the  case  wss  ever  made  to 
the  company  prior  to  the  flUng  of  the  suit 
offered  to  prove  by  its  claim  agent,  who  in- 
vestigated the  case  in  1915,  that  the  crews  on 
all  cars  operated  on  the  Page  avenue  line  In 
1910  were  examined  by  the  witness,  and  that 
none  of  them  knew  anything  of  the  aUeged 
occurrence. 

The  evidence  thus  offered  was  rejected  by 
the  trial  court  upon  objections  thereto  by 
plaintiff,  and  this  ruling  Is  the  sole  grotmd 
of  complaint  lodged  against  the  judgmoit 

Failure  to  admit  the  evidence  was  plain 
error.  As  stated,  defendant  denied  the  as- 
sault. If  none  of  its  employes  who  were 
within  its  control  and  who  were  at  the  Um© 
operating  the  cars  on  the  Page  avenue  line 
had  Imowledge  of  the  alleged  occurrence,  de- 
fendant had  the  right  to  show  by  its  witness 
who  had  Investigated  the  case  su<a»  fact.  In 
order  to  rebut  the  unfavorable  presumption 
that  would  naturally  arise  in  the  minds  of 
the  Jury  because  of  the  failure  of  the  de- 
fendant to  produce  as  witnesses  any  of  its 
employes  who  should  have  been  cognisant  of 
the  occurrence  if  it  took  place.  Defendant 
was  not  offering  to  prove  by  the  witness  what 
its  employes  said  about  the  matter,  but  only 
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tbe  fact  that  such  employes  had  no  knowl- 
edge of  It. 

- '  The  question  has  been  directly  ruled  by 
this  court  in  tbe  case  of  Fleishman  y.  Polar 
Wave  Ice  &  Fuel  Co.,  163  Mo.  App.  416,  143 
S.  W.  881,  where  the  authorities  from  other 
Jurisdictions  are  fully  reviewed. 

Tbe  Judgment  should  be  reversed,  and  the 
cause  remanded. 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  O.,  is  adopted  as  the  opinion  of  the 
teurt. 

The  Judgment  of  the  circuit  court  is  ac- 
cordingly reversed,  and  the  cause  remanded. 


REYNOLDS,    P.    J., 
BECKER,  J  J.,  concur. 


and    AI4LBN    and 


CONLEY  V.  JOHNSON. 


(No.  13586.) 

MigsourL 


(B^Dsas  City  Court  of  Appeals. 
June  14.  1920.) 

1.  Witnesses  «=9|58— Adnlnlstratrlx  may  tes- 
tify at  to  bad  raputatioa  for  truth  and  verac- 
ity of  plaintiff's  witness. 

In  an  action  on  a  note  barred  by  limitations 
unless  a  credit  was  valid,  the  defendant  admin- 
istratrix was  competent  to  testify  as  to  the 
present  bad  reputation  for  truth  and  veracity 
of  a  witness  in  support  of  the  credit,  for  such 
testimony  did  not  fail  within  prohibition  of  Rev. 
St.  190&,  f  6354. 

2.  Witnesses  «=»t68~Party  may  testify  as  to 
matters  occurring  since  administration. 

A  party  to  the  action  incompetent  to  tes- 
tify, under  Rev.  St.  lOOe,  {  6354,  as  to  trass- 
actions  and  conversations  bad  with  the  deceased, 
is  competent  to  testify  as  to  conversations, 
transactions,  and  things  occurring  since  the 
granting  of  letters  of  administration. 

3.  Witnesses  «=»  164(3)— Witness  dltqaalllled 
by  death  of  deceased  may  testify  as  expert 
on  handwriting. 

A  witness  disqualified  on  account  of  the 
death  of  tbe  deceased  may  nevertheless  testify 
as  an  expert  to  tbe  handwriting  of  the  de- 
ceased. 

4.  Trial  «=»2S3(5)  —  instnietlon  eliminating 
defensive  Issues  Is  erroneous. 

In  an  action  on  a  note,  an  instruction  that 
if  a  credit  rehed  on  to  toll  limitations  was  valid 
plaintiff  was  entitled  to  recover  w&s  erroneous, 
where  tbe  question  of  the  execution  of  tbe  note 
by  tbe  deceased  was  in  issue,  as  was  its  indorse- 
ment to  plaintiff. 

Appeal  from  Circuit  Court,  Boone  County; 
David  H.  Harris,  Judge. 

Actl<m  by  Laura  A.  Conley  against  Jennie 
6.  Johnson,  executrix  of  Spurgebn  O.  John- 
son, deceased,  begun  in  the  probate  court  and 
appealed  by  plaintiff  to  the  circuit  court. 


From  a  Judgment  there  for  idaintlff,  de- 
fendant appeals.    Reversed  and  remanded. 

George  S.  Starrett  and  N,  T.  Gentry,  boQi 
of  Columbia,  for  appellant. 

Harris  &  Price,  of  Columbia,  for  respond- 
ent. 

TRIMBLE,  J.  This  action,  originating  in 
the  probate  court,  is  on  a  demand  against 
the  estate  of  Spurgeon  G.  Johnson,  deceas- 
ed, founded  upon  a  promissory  note  dated 
February  1,  1907,  due  one  day  after  date, 
for  $1,216.60,  payable  to  the  order  of  John 
E.  Johnson.  The  note  was  credited  on  the 
date  It  was  issued  with  $600,  and  a  further 
credit  of  $5  appeared  on  the  back  thereof, 
bearing  the  date  of  February  1,  1914.  The 
maker  of  the  note,  Spurgeon  O.  Johnson,  and 
the  payee  thereof,  John  B.  Johnson,  were 
brothers.  Both  were  dead  at  the  time  of  the 
trial.  The  defendant  Is  Spurgeon  G.  John- 
son's widow  and  his  administratrix.  The 
plaintiff  was  formerly  the  widow  of  the 
payee,  John  E.  Johnson,  but  is  now  married 
to  <me  Conley.  She  claims  that  during  the 
life  of  John  E.  Johnson  he  assigned  tbe  note 
to  her.  Upon  a  trial  in  the  probate  court 
Judgment  went  In  defendant's  favor,  and 
plaintiff  appealed  to  the  circuit  court,  where 
It  was  tried  de  novo.  Here  plaintiff  obtained 
a  verdict  and  Judgment  for  $1,286.86,  and 
defendant  has  appealed. 

The  two  brothers  lived  some  seven  or 
eight  miles  out  in  the  country  from  Colum- 
bia and  were  engaged  extensively  together 
in  farming  and  raising  stock.  John  E.  John- 
son died  in  1910,  and,  as  stated,  his  widow, 
Laura  A.  Johnson,  afterward  married  and 
Is  now  the  plaintiff,  Laura  A.  Conley.  Spur- 
geon G.  Johnson  did  not  die  till  in  January, 
1919.  The  suit  was  Instituted  on  May  18, 
1919,  and  consequently,  if  the  alleged  credit- 
of  $5  as  of  February  1,  1914,  was  not  a 
proper  credit,  such  as  would  .constitute  an 
aclaiowledgment  of  the  indebtedness  by  the 
maker,  then  the  note  was  barred  by  the  10- 
year  statute  of  limitations.  The  genuineness 
and  validity  of  this  credit  was  therefore  a 
very  acute  and  Important  issue  in  the  case. 

The  only  witness  who  testifled  concerning 
the  alleged  $5  payment  was  one  Hopper,' who 
was  plaintiff's  witness.  He  did  not  testify  in 
the  probate  court,  nor  was  he  subpoenaed  to 
appear  at  the  trial  in  the  circuit  court  until 
after  he  had  reached  the  courthouse  on  the 
day  of  the  trial.  He  resided  upon  plaintiff's 
farm  and  worked  there.  He  testifled  that 
more  than  5  years  before  the  trial,  some  time 
in  the  latter  part  of  January,  1914,  he  was 
residing  on  his  brother's  place,  but  happened 
to  be  at  the  John  E.  Johnson  residence,  and 
that  Mr.  Crane,  Mrs.  Johnson's  father,  was 
there;  that  Spurgeon  G.  Johnson  came  there 
and  said  to  Mrs  Johnson  he  wanted  to  see 
her  on  some  business,  and  they  went  into  an 
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adjoining  room  vrhete  tbey  talked  for  per 
baps  ten  iqinutea,  and  then  Mrs.  Johnaon 
came  to  the  door  and  called  to  her  father, 
Mr.  Orane,  and  he  went  in,  leaving  the  door 
open;  that  he  heard  them  talking  about  a 
payment  en  a  note;  that  Mrs.  Johnson  told 
Mr.  Crane,  Spurgeon  made  a  |5  payment  on 
the  note.  Witness  did  not  know  what  Crane 
said,  but  that  "it  was  all  right  or  some- 
thing"; that  Mrs.  Johnson  went' out ;  witness 
could  see  her  through  the  open  door  as  she 
went;  that  she  wait  into  the  west  room 
and  thai  Mr.  Crane  came  to  blm  (the  witness) 
and  told  him  he  wanted  him  to  witness  that 
Spurgeon  was  going  to  make  a  payment  on 
the  note;  that  as  witness  came  to  the  door 
Mrs.  Johnson  came  by  him  into  the  room, 
holding  what  looked  like  a  note  in  her 
band ;  that  Mr.  Johnson  handed  her  a  bill  or 
paper  money;  he  supposed  it  was  $5;  he 
heard  them  say  "Five  dollars,"  anyhow. 
Witness  did  not  see  the  credit  put  on  the 
note,  but  says  be  heard  them  speak  of  a 
note;  that  Mrs.  Johnson  told  him  (Spurgeon) 
that  $5  was  "a  mighty  small  payment  on  a 
six  hundred  and  some  odd  dollar  note,"  and 
that  Mrs.  Johnson  asked  something  about 
what  date  it  was  and  Mr.  Johnson  (Spurgeon) 
told  her  "It  was  so  near  the  1st  of  February 
to  just  put  it  down  the  1st  of  February; 
that  wais  the  date  of  the  note,  or  something 
like  that;"  that  this  transaction  took  place 
some  time  in  the  latter  part  of  January; 
witness  did  not  know  just  what  date  in 
January  it  was.  Defendant  had  evidence  to 
the  effect  that  Spurgeon  Johnson  was  not 
In  Boone  county  on  Feburary  1,  1914,  but 
some  days  prior  thereto  had  left  home  and 

.  gone  to  his  farm  in  Pettis  county. 

[1-3]  As  this  witness  was' a  new  factot  in 
the  case,  and  defendant  had  no  Intimation 

.  that  he  would  be  a  witness,  defendant  was 
not  prqmred  with  witnesses  to  impeach  him. 
But  defendant's  counsel  placed  defendant 
herself  upon'  the  stand  and  sought  to  prove 
by  her  that  she  knew  the  aforesaid  witness' 
general,  reputation  for  truth  and  veracity  in 
the  community  in  which  he  lived  and  that 
it  was  bad,  that  is,  that  it  was  then  bad  at 
the  time  of  the  triaL  The  court,  upon  ob- 
jection, ruled  that  she  was  an  incompetent 
witness  to  testify. 

We  think  she  was  a  competent  witness  to 
testify  as  to  that  matter.  The  evidence  sought 
to  be  elicited  from  her  was  the  present  gen- 
eral reputation  of  the  witness;  it  was  not 
in  regard  to  anything  connected  with  the 
making  of  the  contract  or  in  reference  to 
any  conversations  with  either  John  E:  John- 
scm,  the  payee,  or  Spurgeon  Johnson,  her 
husband.  It  was  solely  with  reference  to  a 
present  existing  fact,  which  she  would  know 
herself  as  a  citizen  of  the  community.    She 


was  a  party  to  the  suit  as  administratrix 

and  was  qualified  to  testify,  since  she  was  not 
to  be  examined  upon  any  of  the  matters  con- 
tained in  the  proviso  to  section  6354,  B.  S. 
1909.  This  statute  Is  an  enabling  rather  than 
a  disabling  statute,  and  it  is  well  settled 
that  a  party  to  the  action  who  is  incompetent 
to  testify  to  conversations  had  with  the  de- 
ceased is  nevertheless  competent  to  testlfr 
to  conversations,  transactions,  and  things  oc- 
curring since  the  gmnttng  ot  letters.  Chan- 
dler T.  Hedrick,  187  Ma  App.  664,  670.  173 
S.  W.  93.  And  a  witness  who  is  disquallfled 
on  account  of  the  death  of  the  opposite  party 
may  nevertheless  testify  as  an  expert  to  the 
handwriting  of  the  deceased.  Banking 
House,  etc.,  v.  Bood,  132  Mo.  256,  263,  33  S. 
W.  816.  Letters  of  admlnlstratloa  on  the 
estate  of  Spurgeon  G.  Johnson  were  granted 
in  January,  1919,  and  the  trial  occurred  in 
October  of  that  year. 

"The  disqualification  [of  the  Btatute]  is  not 
general  but  is  limited  to  transactions  between 
the  witness  and  the  party  then  dead."  Elsea 
V.  Smith,  278  Mo.  386,  408,  202  a  W.  1071. 
1073. 

See,  also,  Bing  ▼.  Jamison,  2  Mo.  App.  5S6, 
682,593. 

"The  widow  of  a  decedent  may  be  a  witness 
for  or  against  the  administrator  •  •  •  ol 
the  estate  of  her  deceased  husband,  whether 
solvent  or  insolvent,  as  to  all  such  facts  as  the 
policy  of  the  law  does  not  require  to  be  kept 
sacred  and  secret  between  husband  and  wife, 
during  marriage."  Stein  v.  Weidman's  Adm'r, 
20  Mo.  17,  21;  Brown  y.  Patterson.  224  Mo. 
639,  652,  124  8.  W.  1. 

[4]  MaintHTs  instruction  No.  4  was  errone- 
ous. In  that  it  told  the  jury  "Tour  verdict 
must  be  for  plaintiff,"  if  they  found  that  tlie 
15  payment  was  made  on  the  note  at  any  time 
within  ten  years  prior  to  May  19,  1919. 
This  made  the  alleged  credit  the  only  issue 
to  be  determined  l>efore  a  verdict  could  be 
returned  in  plaintifTs  favor,  whereas  there 
was  still  another  issue  in  the  case  and  pos- 
sibly two,  namely,  the  indorsement  of  the 
note  to  plalntifC  and  the  execution  of  the 
note  by  deceased.  Said  instruction  No.  4 
therefore  conflicted  with  other  instructions 
given.  Hence  it  vras  error.  Smith  v.  Metro- 
politan  B.  Co.,  126  Mo.  App.  120,  103  S.  W. 
593;  Mansur,  etc.,  Co.  v.  Ritchie,  143  Mo. 
587,  613,  45  S.  W.  634;  Shepherd  v.  St  Lonia 
Transit  Co.,  189  Mo.  362,  87  S.  W.  1007. 

There  is  no  merit  in  defendant's  conten- 
tion that  the  demurrer  to  plaintiff's  evidence 
should  have  been  sustained. 

The  judgment  is  reversed  and  the  cause 
is  remanded  for  a  new  trial. 

The  other  Judges  concur. 
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STILL  V.  GLASS  at  al.     (NO.  13680.) 

(Kansaa  City  Oourt  of  Appeals.    HiaaoniL 
Jane  14,  1&20.) 

1.  AppMl  «nd  error  is=>758(()— Points  and  aa- 
HiorltiM  may  supply  formal  asslgnmeats  of 
orror. 

Points  and  authorities,  distinctly  pointing 
out  errors  of  trial  court  relied  on  for  reversal, 
may  take  the  place  of  formal  assignment  of 
error  in  brief. 

2.  Appoal  and  orror  «S9758(3),  766— Points, 
not  directing  attention  to  erroneous  ruling, 
cannot  ble  considered  assignments. 

Points  and  authorities,  which  merely  stated 
propositions  without  stating  any  rulings  of  the 
court  nor  pointing  out  errors  in  such  rulings, 
cannot  be  considered  assignments  of  error;  and, 
where  tiiere  is  no  other  asirignmont  of  orrora, 
the  appeal  mutt  be  dismissed. 

3.  Appeal  and  error  «=>766— Court  must  en- 
foroo  statute  and  rules. 

,It  is  the  duty  of  the  appellate  court  to  en- 
force the  statute  and  rules  requiring  assign- 
ment of  errors  in  brief. 

4.  Afpoal  aid  orror  <S=>883— Directed  vordlot 
for  dofendant  hold  Invited  by  plaintiff. 

Where  the  record  showed  that  plaintiffs 
counsel  stated  it  would  be  all  right  for  the  court 
to  direct  a  verdict,  error  in  directing  a  verdict 
for  defendant  was  invited,  and  plaintiff  cannot 
complain  thereof. 

5.  Appoal  and  error  «s>662(l)— Reoord  must 
be  accepted  4W  true. 

The  appellate  court  must  accept  the  record 
as  absolute  verity;  if  it  is  not  true,  it  should 
have  been  corrected  in  trial  court. 

Appeal  from  Circuit  Court,  Jackson  Coan> 
ty;  Thos.  J.  Seehom,  Judge. 

Action  by  Mathlas  J.  Still  against  Wil- 
liam J.  Glass  and  another.  Judgment  for 
defendants  on  directed  verdict,  and  plaintiff 
appeals.    Appeal  dismissed. 

Gea  S.  Sbelton,  Wm.  T.  Alford,  and  E.  A. 
Scholer,  all  of  Kansas  City,  for  appellant 

Fred  S.  Hudson,  of  Kansas  City,  Ohas. 
Iiederer,  of  Chicago,  HI.,  and  Simrall  ft  Sim- 
rail,  of  Liberty,  for  respondents. 

PBB'CDSIAM.  This  action  was  instituted 
to  recover  damages  for  an  alleged  malicious 
prosecution.  The  trial  court  directed  a  ver- 
dict for  defendants  by  peremptory  Instruc- 
tion. 

[1,2]  miere  was  no  assignment  of  errors 
made  by  plaintiff.  But  his  brief  contains 
"Points  and  Authorities,"  which  if  errors  of 
the  trial  conrt  relied  upon  for  reversal 
were  distinctly  pointed  out  therein  would 
take  the  place  of  a  formal  assignment  of  er- 
rors.   Bat  no  rulings  of  the  court  are  stated. 
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nor  errors  pointed  oat.  In  sach  points  and 
authorities.  We  copy  them  (omittlDg  au- 
thorities cited) : 

"Points  and  Authorities. 

"I.  Respondents'  instigation,  maintenance,  or 
participation  in  the  prosecution  was  a  question 
for  the  jury. 

"II.  Under  the  evidence  in  this  case  Kenyon's 
suppression  of  the  facts  amounted  to  instiga- 
tion. 

"III.  Kenyon's  act  in  reporting  nonpayment 
to  the  captain  without  full  disclosure,  when  he 
believed  plaintiff  innocent,  was  evidence  of  want 
of  probable  cause  and  midice. 

"IV.  Kenyon's  offer  to  dismiss  the  prosecu- 
tion on  payment  of  $25  was  evidence  tending  to 
show  want  of  probable  cause  and  malice. 

"V.  Respondents'  failure  to  sign  the  com- 
plaint does  not,  as  a  matter  of  law,  eUminate 
them  as  the  procuring  cause  of  the  arrest. 

"VI.  Failure  to  report  purchase  under  the  or- 
dinance does  -not  act  as  a  matter  of  -  law  con- 
stitute probable  cause  of  an  arrest  tbr^e  months 
later. 

"VII.  Whether  Kenyon's  acts  were  within 
the  scope  of  his  authority  as  general  manager 
of  the  Kansas  City  branch  was  a  question  for 
the  jury." 


The  case  is  controlled  by  Frlck  v.  Millers' 
Natt.  Ins.  Co.  (Snp.)  213  8.  W.  854;  Hayes 
V.  McLaughlin  (Sup.)  217  S.  W.  262,  264; 
Squaw  Creek  Drainage  Dist  v.  Hayes  (Sup.) 
217  S.  W.  20;  Vahldlck  v.  Vahldlck,  264 
Mo.  529,  176  S.  W.  199;  Oook  v.  St  Joseph, 
220  S.  W.  893  (decided  by  us  April  5,  1920). 

[9]  It  Is  the  duty  of  the  court  to  see  to 
the  enforcement  of  the  statute  and  rulesi 
St.  LouU  T.  Toang,  248  Mo.  346,  348,  154 
S.  W.  87;  Hutson  y.  AUen,  236  Mo.  645, 
139  S.  W.  121. 

[4]  TBiere  Is  another  reason  why  plaintiff 
cannot  sustain  his  appeal.  It  Is  a  familiar 
rule  that  where  he  invites  or  requests  a 
ruling  he  cannot  make  it  a  basis  for  er- 
ror.  We  find  from  the  record  that  plaintiff 
requested  the  trial  court  to  give  the  per- 
emptory Instruction  of  which  he  is  now 
complaining.  At  the  close  of  the  evidence 
the  defendants-  requested  the  peremptory 
Instruction,  whereupon  the  court  said: 

"The  jury  vdll  retire  to  the  hall,  and  remain 
there  until  called.  (Jurors  here  retire  from 
courtroom.  Here  followed  discussion  between 
court  and  counsel.) 

"The  Court:  By  agreement  of  parties,  the 
plaintiff  is  authorized  to  amend  petition  by 
changing  the  amount  sued  for  to  ^,0(M)  actual 
damages  and  ^^00  exemplary  damages.  (Pe- 
tition here  amended  by  interlineation.) 

"The  Court:    What  do  you  want  to  do? 

"Mr.  Alford:  WeU,  yon  direct  the  verdict 
That  will  be  all  right 

"The  Court:  CaU  the  Jury;  Mr.  Sheriff. 
(Jurors  here  return  to  jury  box.)" 

And  the  court  gave  the  Instractlon. 
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[(]  We  mast  accept  tbe  record  as  absolute 
Terity.  If  It  la  not  a  true  representation  ol 
tbe  facts,  It  should  hare  been  corrected  in 
the  trial 'court 

Tbe  appeal  will  be  dismissed. 


METCALF  at  al.  V.  RUNNELS.     (No.  13661.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  14,  1920.) 

1.  Account  stated  «=»6(l)  —  Not  oreated  by 
mere  payment  on  account  knowing  Its  amoust 
claimed. 

A  mere  payment  on  an  account,  the  amount 
of  wliich  is  known  to  the  debtor,  is  not  an  ad- 
mission that  tbe  whole  amount  is  due,  and  does 
not  create  an  obligation  to  pay  iht  balance. 

2.  Trial  «=8296( I) —  Omission  from  plaintiff's 
lastruetloD  held  not  Onrod  ky  dofondant's  In- 
struction. 

Omission  from  plalntifl's  instruction  of  a 
condition  necessary  for  recovery  is  not  cured 
by  it  being  put  in  defendant's  instruction. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 
"Not  to  be  offldaUy  published." 

Action  by  E.  M.  Metcalf  and  another 
against  Moses  T.  Bunnels.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Beversed 
and  remanded. 

Joseph  S.  Brooks^  of  Kansas  City,  for  ap- 
pellant. 

Metcalf  &  Brady,  of  Kansas  CAty,  for  i^ 
spondents. 

EUJSON,  P.  J.  This  action  Is  based  on 
an  ordinary  Itemized  account  for  legal  senr- 
ices  running  through  a  space  of  three  or  more 
years.  Several  credits  are  entered,  which, 
subtracted  from  the  total,  leaves  a  balance 
of  $299.60,  for  which  siun  plaintlfEs  had 
Judgment  in  the  circuit  court,  where  it  had 
been  taken  by  appeal  from  a  justice  of  the 
peace.  When  defendant's  motion  for  new 
trial  was  under  consideration,  a  remittitur  of 
$50  was  entered  and  judgment  rendered  for 
$249.60. 

[1]  At  the  trial  the  court  gave  tbe  follow- 
ing instruction  for  plaintiffs: 

"The  court  instructs  the  jury  that  if  you  find 
from  the  evidence  that  plaintiffs  were  daiming 
an  amount  due  them  for  services  rendered  to 
defendant  and  that  Moses  T.  Bunnels,  the  de- 


fendant in  this  case,  on  or  about  the  7th  day 
of  June,  191CBs  paid  to  Mr.  W.  W.  Brady  tbe 
sum  of  $1  to  apply  on  his  account  with  Metcalf 
&  Brady,  if  you  find  there  was  an  account,  and 
that  at  that  time  he  was  informed  and  told  and 
knew  that  the  balance  plaintiffs  were  claiming 
as  due  was  $299.60,  your  verdict  will  then  be 
for  the  plaintiff  for  the  sum  of  $299.60." 

It  Is  clear  that  the  instruction  should  not 
hare  been  given.  It  announces  the  propoei- 
tlon  that  if  a  creditor  presents  an  account  to 
Ills  debtor  for  a  certain  sum  and  the  latter 
pays  $1  on  it,  knowing  that  the  creditor  was 
claiming  a  balance  was  due  him,  he  became 
legally  bound  to  pay  that  balance,  whether  he 
agreed  to  do  so  or  not,  and  whether  the  whole 
amount  claimed  was  correct  or  not  In  other 
words,  a  mere  payment  on  the  account,  the 
amount  of  which  is  known  to  the  debtor, 
makes  a  binding  and  conclusive  obllgatltm  to 
pay  the  balance.  Part  payment  of  an  ac- 
count, standing  alone,  is  not  an  admission 
that  the  whole  sum  is  due,  nor  is  it  an  obliga- 
ti<Mi  to  pay  the  whole. 

[2]  It  Is  true  that  the  court  Instructed  tbe 
jury  for  the  def^idant  that  unless  the  Jury 
believed  from  the  evidence  that  whoi  de- 
fendant paid  the  $1  on  the  account  he  agreed 
that  he  owed  ihe  balance  of  $299.00  they 
must  find  for  defendant  But  (bat  important 
condition  was  omitted  from  plalntllls'  instruc- 
tion, and  tbe  Jury  required  to  find  for  plain- 
tiffs whether  defendant  agreed  to  pay  them 
or  not.  The  fact  that  the  condition  was  put 
in  defendant's  Instruction  will  not  cure  tbe 
error  in  plaintiffs',  for  the  agreement  to  pay 
was  a  necessary  part  of  idaintiffs'  case, 
which  they  cannot  omit  to  submit  to  tbe 
jury.  Hall  v.  Coal  &  Cbke  C!o.,  260  Mo.  351, 
367-369,  168  S.  W.  827,  Ann.  Cas.  19160,  375; 
State  ex  reL  v.  Blllson,  272  Mo.  571-383-^87, 
199  S.  W.  984. 

The  matter  of,  and  the  Tule  In,  an  account 
stated  has  been  discussed,  but,  so  far  as  the 
instructions  for  either  party  are  conconedi, 
is  wholly  Ignored.  The  law  as  to  an  account 
stated  is  laid  down  in  Bambrick  t.  Simma, 
102  Mo.  158,  14  S.  W.  9S5;  Cape  (Mrardean  ■▼. 
Kimmel,  58  Mo.  83;  Bisk  v.  Dale,  188  Mo. 
App.  726,  176  S.  W.  529;  and  Stewart  y.  BaU- 
road,  157  Mo.  App.  225,  137  S.  W.  46. 

Plaintiffs'  brief  is  entirely  made  up  of  a 
paragraph  from  Niehaus  v.  Glllanders,  184  S. 
W.  949,  but  nothing  in  that  paragra^rii  was 
submitted  in  the  Instruction. 

The  judgment  will  be  reversed  and  tbe 
cause  remanded. 

All  concur. 
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WALRATH  V.  CRARY.    (No.   13629.) 

(Einaas  City  Conrt  of  Appeals.    MiMoori. 
Jui.e  14,  1020.) 

1.  Jidgment  «3>I0I  (2)— Pleading  «s>8(9)— 
Ccmplaiiit  aileolng  iiiatitotion  of  salt  held  to 
■tito  a  oonoluolon  and  to  be  inouffloient  to 
■uttain  default. 

Complaint  for  mallcioQB  prosecution  of  a 
dTil  action  which  merely  alleged  that  defendant 
instituted  the  suit  against  plaintiff  in  a  certain 
county  alleged  a  conclusion,  and  is  insufficient 
to  sustain  a  default  judgment  for  plaintiff. 

2.  Pleading  «=>8(l)— Faett  not  eonoiuslona 
mast  be  stated. 

Every  fact  which  plaintiff  must  prove  to 
mamtain  his  suit  must  be  alleged  a*  a  tact 
and  not  as  conclusion  of  law. 

3.  Pleading  «=878,  192(3)— ConoiusioHs  plead- 
ed  seed  not  be  denied  and  may  be  reaohed  by 
general  demurrer. 

A  defendant  need  not  deny  conclusions  al- 
leged in  complaint,  but  they  may  be  reached  by 
general  demurrer. 

4.  Pleading  «=9433(9)— Verdiot  oannot  supply 
faet  not  stated. 

If  the  complaint  states  the  cause  of  action, 
the  verdict  for  plaintiff  will  cure  defects  of 
statements  which  must  have  been  proved  at  the 
trial,  but  the  verdict  cannot  supply  the  state- 
ment of  the  canse  of  action  itself. 

Error  to  Clrcnlt  Court,  Jackson  County; 
Daniel  E.  Bird,  Judge. 
"Not  to  be  (^dally  pablished." 

Action  by  W.  H.  Walrath  against  Beach 
Crary.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Beversed  and  remanded. 

Harry  Howard,  of  Kansas  City,  for  plain- 
tiff In  error. 

E.  A  Scholer,  of  Kansas  City,  for  defend- 
ant in  error. 

ELLISON,  P.  J.  This  action  .was  insti- 
tuted to  recover  damages  for  malicious  pros- 
ecution of  a  cMl  suit  against  the  plaintiff. 
The  Judgment  In  the  trial  court  was  for  the 
plaintiff. 

Plaintiff  owned  real  property  In  Kansas 
Olty,  Mo.,  and  defendant  owned  real  prop- 
erty In  the  state  of  Texas.  They  exchanged 
properties  and  afterwards  defendant  Insti- 
tuted an  action  In  the  state  of  Texas  against 
plaintiff  for  rescission,  and  It  Is  for  the 
Institution  of  that  suit  that  plaintiff  has 
brought  this  action.  Plaintiff  was  put  to  the 
expense  of  employing  counsel  and  attending 
conrt  In  Texas  at  tbe  time  set  for  trial, 
'When  defendant  dismissed  the  case  and  plain- 
tm  was  discharged.  Defendant  did  not  ap- 
pear or  offer  defense  to  this  suit,  and  Judg- 
ment by  default  was  rendered  against  him. 
The  trial  conrt  beard  evidence  as  to  the 
amount  plaintiff  had  been  damaged  and  ren- 
dered final  Judgment  therefor.    No  appeal 


was  taken,  but  defendant  sued  out  a  writ 
of  error  on  the  record,  his  complaint  being 
that  plaintiff  did  not  allege  facts  in  his  peti- 
tion sufiSclent  to  sustain  a  canse  of  action, 
and  that  is  the  sole  question  In  the  case. 

Tbe  petition  Is  half  made  up  of  a  mixture 
of  statement  of  evidence  and  argument,  go- 
ing so  far  In  one  place  as  to  allege  what 
defendant  admitted  as  to  his  bad  faith  In 
a  certain  deposition.  That  part  of  it  pur- 
porting to  state  his  case  Is  as  follows: 

"Plaintiff,  for  his  cause  of  action  against 
above-named  defendant,  alleges  that  at  all  times 
hereinafter  mentioned  defendant  was  engaged 
in  the  business  of  buying,  selling,  and  trading 
real  estate  in  Missouri  and  many  other  states, 
and  followed  said  occupation  as  a  business  or 
profession.  Plaintiff  alleges  that  some  time  in 
February,  1917,  he  was  the  owner  of  a  certain 
21-apartment  flat  building  located  in  Kansas 
City,  Mo.,  and  that  about  said  date  defendant 
and  pl«<iit<ff  entered  into  negotiations  for  the 
exchange  of  properties,  defendant  ottering  to 
trade  plaintiff  for  said  flat  building  980  acres 
of  land  in  the  Texas  panhandle  country  in  Hale 
county,  Tex.,  such  exchange  being  subject  to 
mutual  inspection  and  investigation;  and  plain- 
tiff alleges  that  thereafter  defendant  inspected 
the  flat,  examining  its  condition,  rooms,  ques- 
tioned its  tenants,  and  that  thereafter,  some 
time  in  May,  1917,  plaintiff  and  defendant  en- 
tered into  a  contract  for  the  exchange  of  the 
properties  as  hereinbefore  mentioned,  said 
transfer  to  be  consummated  in  August,  1917. 

"Plaintiff  alleges  that  thereafter,  in  December, 

1917,  defendant,  Crary,  instituted  suit  in  Hale 
county,  Tex.,  for  the  rescission  of  said  ex- 
change of  properties,  cancellation  of  notes,  and 
other  relief,  on  the  ground  of  misrepresenta- 
tion alleged  to  have  been  made  by. this  plaintiff 
and  his  agent  as  to  the  number  of  rooms  and 
toilet  improvement  in  said  apartments,  as  to 
the  rentals  and  insurance  and  location  of  said 
property  in  Kansas  City.  Plaintiff  alleges  that 
each  ground  of  rescission  set  forth  in  defend- 
ant's petition  was  false  and  known  to  be  false 
by  defendant  when  made.  •  •  •  Plaintiff  al- 
leges that  said  suit  in  Hale  county,  Tex.,  was 
brought  by  defendant  without  probable  canse, 
in  bad  faith,  and  with  malice,  for  the  purpose 
of  harrassing  and  annoying  plaintiff,  and  for 
the  purpose  of  extorting  from  plaintiff,  through 
expenses  and  hazards  of  litigation,  money  that 
defendant  was  not  entitied  to.  •  •  •  Plain- 
tiff alleges  that  defendant,  with  full  knowledge 
of  the  falseness  of  each  and  every  allegation  in 
bis  petition  contained,  •  •  •  without  prob- 
able cause,  with  malice  and  bad  faith  and  an 
intention  to  injure  plaintiff  and  cause  him  loss 
of  valuable  time,  expenses  of  attorneys'  fees, 
had  said  suit  set  for  trial  for  September  10, 

1918,  at  Plainview,  Hale  county,  Tex.,  when  he 
well  knew  that  he  would  be  nnaUe  to  maintain 
his  suit,  and  never  intended  to  actually  try  the 
same,  and  compelled  plaintiff  with  counsel  to 
come  from  Kansas  City  to  Plainview,  Tex.,  and 
wait  there  for  several  days  while  said  suit 
was  being  reached,  and  then  on  the  final  calling 
of  the  canse  for  trial  voluntarily  disnrissed  the 
same. 

"Plaintiff  alleges  that  all  of  defendant's  ac- 
tions as  above  set  forth  were  malicious  and 
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oppresdve;  that  said  suit  vai  inatituted  in 
bad  faith  and  without  probable  cause,  for  the 
purpoae  of  harrassing  and  annoying  plaintiff 
and  eztortinc  a  money  settlement  from  bim,  and 
plaintiff  was  compelled  from  the  first  institu- 
tion of  the  suit  to  engage  counsel  in  Kansas 
City  and  at  Plainview,  Tet.,  spend  money  for 
depositions,  was  con>pelled  to  get  a  two  weeks' 
lay-off  from  his  work  to  attend  said  court 
Plaintiff  alleges  that  he  has  expended  in  attor- 
neys' fees,  traveling  expenses,  hotel  expenses, 
and  loss  of  time  on  ac$:ount  of  said  suit  and  on 
account  of  bein^;  compelled  to  attend  said 
court  at  FlainTiew,  Tex.,  the  full  sum  of  9880.- 
20,  all  of  which  expenditures  were  the  direct 
result  of  defendant's  wrongful  acts  as  above 
described. 

"Wherefore,  plaintiff  prays  he  may  recover 
judgment  against  defendant  in  tiie  full  sum  of 
9680.20  and  for  his  costs  herein  expended." 

[1]  In  an  action  for  malicious  prosecu- 
tion of  a  dvil  sfuit  it  Is  necessary  to  al- 
lege that  Budti  suit  was  iqatltnted  and  prose- 
cuted, and  this  must  be  done  by  the  allega- 
tion of  such  facts  as  will  disclose  to  the  court 
that  a  suit  was  brought  In  court  against 
the  plaintiff.  And  It  is  not  suiBdent  to  al- 
lege merely  that  a  suit  was  instituted,  for 
that  is  merely  an  allegation  of  the  plaintiff's 
ooncIusliRi,  which  is  never  allowable.  The 
charge  is  that  "defendant,  Crary,  Institnted 
suit  in  Hale  county,  Tex."  What  did  he  do 
to  institute  the  suit,  and  did  be  Institute 
it  in  a  court,  and  if  so,  what  court?  The 
petition  does  not  enlighten  us.  What  con- 
stitutes the  institution  of  a  suit  is  frequent- 
ly a  serious  question  and  one  that  has  been 
much  litigated  in  this  state. 

[2,  3]  Facts,  and  not  evidence  nor  conclu- 
sions of  law,  must  be  distinctly  stated.  Ev- 
ery fact  which  the  plaintiff  must  prove  to 
maintain  bis  suit  is  constitutive,  in  the 
sense  of  the  Code,  and  must  l>e  alleged. 
Pier  V.  Heinrlcboffen,  52  Mo.  333.  A  defend- 
ant Is  under  no  obligation  to  deny  conclu- 
sions set  out  in  the  pleadings.  They  are  as 
if  unpleaded,  count  for  nothing,  Emd  may  be 
reached  by  general  demurrer.  MalUnckrodt 
Chemical  Works  v.  Nenmich,  169  Mo.  388,  69 
S.  W.  355.  In  that  case  the  complaint  was 
that  defendant  bad  become  engaged  in  pros- 
ecuting the  manufacture  of  certain  chemicals 
he  had  agreed  not  to  for  a  certain  length  of 
time.  The  charge  was  that  he  had  entered 
upon  the  manufacture  of  chemicals,  drugs, 
and  other  articles  of  the  same  kind  and 
character  as  those  manufactured  by  the 
plaintiff,   and  that  he  "was  utilizing   and 


applying  for  Ms  o^m  -nse  tlie  knowledge  aua 
information  so  acquired  and  obtained  by 
him  while  in  plaintiff's  employ."  Of  tUb 
Judge  Sherwood  said : 

"In  what  way  is  defendant  utilizing  and  apply- 
ing for  bis  own  use  the  knowledge,  etc.?  Wliat 
are  the  faota?  Surely  defendant  was  entitled 
to  a  statement  of  the  constitutive  facts  which 
compose  plaintiiTs  cause  of  action,  if  it  had 
any,  for  this  is  the  rule  of  our  (Jode.  Pier  v. 
Heinrlcboffen,  52  Mo.  833.  And  equally  as 
surely,  such  facta  plaintiff  did  not  set  fortii. 
The  allegation  quoted  is  simply  the  averment  of 
a  legal  conclusion;  not  the  statement  of  issu- 
able facts;  and  not,  therefore,  either  travers- 
able or  demurrable,  and  is  to  be  treated  as 
no  statement  at  all,  and  consequently  obnoxious 
to  attack  by  general  demurrer.  [  Authorities.  ] 
'The  allegation  of  a  conclusion  of  law  raises  no 
issue,  need  not  be  denied,  and  its  truth  is  not 
admitted  by  a  demurrer  to  the  complaint  con- 
taining it.'  " 

In  Lappln  v.  Nichols,  263  Mo.  285,  172 
S.  W.  696,  it  was  alleged  that— ' 

The  "defendants  seixed  a  large  portion  of  the 
products  of  said  lands,  thereby  increasing 
plaintiff's  disability  to  reideem  sakl  lands." 

The  court  said  that — 

"The  defendants  should  b«  informed  by  the 
petition  as  to  the  value  of  said  products  thus 
seised  in  order  to  determine  whether  their  sei- 
zure materially  decreased  the  ability  of  plain- 
tiffs to  pay.  Instead  of  the  fact  as  to  such 
value,  the  averment  is  that  of  the  mere  conda- 
sion  that  the  plaintiffs  were  rendered  less  able 
to  pay." 


[4]  PlaindfT  answers  defendant's  dalms 
against  his  pleading  by  the  statement  that 
"The  Interpretation  of  the  petition  must  be 
directed  by  the  law  concerning  aider  by  ver- 
dict" If  a  cause  of  action  is  stated,  a  ver- 
dict wUl  cure  defects  of  statements  wbldi 
must  have  been  proven  at  the  trial.  But  it 
is  a  fundamental  rule  tliat  a  verdict  cannot 
supply  the  statement  of  the  cause  of  action 
itself.  This  view  makes  it  unnecessary  to 
discuss  defendant's  point  that  alder  by  trial 
or  verdict  cannot  apply  wlien  the  Judgment 
is  by  default 

Other  suggestions  by  plaintiff  have  been 
disposed  of  in  what  we  have  written.  Tbe 
Judgment  is  reversed  and  the  cause  re- 
manded. 

AU  concur. 
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HALVORSON  et  al.  v.  COMMERCE  TRUST 
CO.     (No.  13665.) 


(Kansas  City  Court  of  Appeal*. 
Jni>«  14,  1920.) 


Missouri. 


1.  Assignments  «=>4,  41— Written  consent  to 
handing  over  money  that  might  beeome  doe 
held  a  valid  assignment. 

Where  sale  of  land  was  made,  and  check 
for  $10,000  to  be  deposited  pending  close  of 
•ale,  and  a  writing  were  given  to  the  agent 
making  the  sale,  reciting,  "If  the  sale  is  finally 
concluded,  yon  have  onr  consent  to  pay  over 
to  F.  [the  agent]  |S,760  out  of  said  sum  as  hie 
commission,"  and  the  agent  deposited  them 
with  a  trust  company,  there  was  a  valid  assign- 
ment, any  language  showing  intention  of  owner 
of  chose  in  action  to  transfer  it  being  sufS- 
cient,  and  it  not  being  essential  that  the  fund 
assigned  should  have  an  actual  existence  at  the 
time;  it  being  sufficient  if  it  exists  potentially. 

2.  Trusts  9=>38— Acceptance  of  money  and  pa- 
pert  without  objection  an  acceptance  of  trast. 

When  a  trust  company  without  objection  re- 
ceived money  and  papers  containing  directions 
as  to  the  disposal  of  the  money,  it  accepted  the 
trust. 

S.  AMignments  «s959— Net  revocable  by  as- 
signor. 

An  assignment  of  part  of  a  fund  in  the 
hands  of  a  third  person  could  not  be  revoked 
and  ownership  reviewed  at  the  pleasure  of  the 
aasigaor. 

4.  Assignments  «=>30— Persons  claiming  by  as- 
signment cannot  complain  It  Is  partial. 
Where  a  contest,  is  between  interpleaders, 
each  contending  to  be  assignees  of  debtor  of  a 
fund  in  the  hands  of  a  trustee,  neither  of  the 
parties  Can  complain  that  there  was  an  assign- 
ment of  only  a  portion  of  the  debt;  neither  the 
debtor  nor  the  trustee  making  any  objection 
to  the  division. 

Appeal  from  Olrcult  Court,  Jackson  Coun- 
ty ;  Daniel  E.  Bird,  Judge. 
"Not  to  be  offldally  published." 

Action  by  Halvorson  &  Chappelle  against 
the  Commerce  Trust  Company,  In  which 
Fred  B.  Gillette  was  required  to  interplead. 
Judgment  for  Interpleader,  and  plalntUTs 
appeal    Affirmed. 

Gnthrle,  Conrad  &  Durham  and  Hale 
Hoats,  all  of  Kansas  City,  for  appellants. 

Harkless  &  Histed  and  Hogsett  &  Boyle, 
all  of  Kansas  City,  for  respondent. 

ELLISON,  P.  J.  The  Publishers'  Realty 
Company  owned  some  real  estate  in  Kansas 
City,  which  it  sold  to  one  Rahe  for  $150,000. 
Rahe  was  to  pay  $10,000  at  once,  to  be  de- 
posited in  the  Commerce  Trust  Company  until 
it  was  known  that  the  sale  would  be  consum- 
mated. Each  of  two  real  estate  agents  (Hal- 
Torson  9c  Chappelle  and  one  Qillette)  claimed 
to  have  made  the  sale,  and  each  presented 
a  bill  for  $3,750  commission  to  the  Publish- 


ers' Company.  One  of  them,  Halvorson  ft 
Chappelle,  brought  suit  against  the  trust 
company  for  the  amount  of  the  commission. 
The  latter  c<Hnpany  filed  an  answer,  admit- 
ting it  bad  the  money,  but  setting  up  the 
rlral  claimants  and  asking  that  Gillette  be 
made  a  party  defendant,  and  that  they  be 
required  to  interplead.  Appropriate  orders 
were  made,  the  trust  company  paid  the  mon- 
ey Into  court,  and  was  discharged.  A  trial 
resulted  in  favor  of  respcHident  Gillette,  and 
Halvorson  &  Chappelle  appealed. 

The  foregoing  is  a  mere  synopsis,  from 
which  it  la  not  possible  to  understand  the 
merits  of  the  controversy  without  these  fur- 
ther statements:  It  is  conceded  by  the  par- 
ties that  each  of  the  claimants  performed 
service  for  the  publishing  company  In  the 
sale  of  Its  property,  and  that  that  com- 
pany is  liable  to  both.  The  question  be- 
tween them  is.  Which  is  entitled  to  the 
money  awaiting  one  of  them  In  the  bands  of 
the  court?  The  importance  of  this  question 
will  be  appreciated  when  it  is  known  that 
the  publishing  company  is  conceded  to  be 
insolvent 

The  sale  was  made  to  Rahe  on  the  24th  of 
March,  1917,  and  on  the  27th  of  March  the 
publishing  company  informed  the  trust  com- 
pany that  $10,000  of  the  purchase  price  was 
to  be  deposited  with  4t  pending  the  close 
of  the  sale,  and  "If  the  sale  is  finally  con- 
cluded you  have  our  consent  to  pay  over  to 
F.  B.  Gillette  three  liiousand  seven  hundred 
and  fifty  dollars  out  of  said  sum,  as  his' 
commission."  The  conceded  fact  was  that 
this  letter,  addressed  to  the  trust  company, 
was  written  when  the  sale  was  made  at 
Gillette's  request,  as  an  assurance  that  he 
would  get  his  commission.  Then  Gillette 
in  c(»npany  with  the  publishing  company 
and  Rahe  took  the  contract  of  sale,  together 
with  this  letter  and  Rahe's  check  for  $10,000, 
and  deposited  them  with  the  trust  company, 
and  it  accepted  them.  Rahe  then  told  Hai- 
vorson  of  the  assignment,  and  the  latter 
said,  "You  are  safe  enough;  but  the  pub- 
lishing company  owes  me  a  commissliHi." 

On  the  14th  of  May  the  publishing  com- 
pany notified  the  trust  company  that  the 
sale  was  closed,  and  directed  it  to  pay  $6,260 
of  the  $10,000  to  Mr.  Beardsley,  but  that, 
since  It  gave  its  consent  tliat  $3,760  could 
be  paid  to  Gillette  as  his  commission,  "it 
had  developed  that  other  parties  (Halvor- 
son &  Chappelle)  are  contending  that  they 
have  a  right  to  this  sum  and  have  filed  suit 
therefor;  you  are  therefore  directed  not 
to  pay  the  sum  to  any  one  until  further  or- 
ders from  us." 

More  than  a  year  afterwards  (July  30, 
1918)  the  publishing  company  and  Halvor- 
son &  Chappelle,  parties  to  the  foregoing 
suit,  entered  into  a  written  agreement,  re- 
citing,   substantially,    the   foregoing    facta. 
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concluding  with  the  agreement  that  Halvor- 
Bon  &  Cbappelle  would  dismiss  their  suit 
against  the  publishing  company,  and  in  con- 
sideration therefor  the  "publishing  company 
does  hereby  assign,  transfer  and  set  over 
to  HalTorson  &  Chappeile  the  aforesaid  sum 
of  $3,750,  and  any  and  ail  causes  of  ac- 
tion therefor,  or  cboses  in  action  on  account 
thereof,  and  any  and  all  rights  and  causes 
of  action  whatsoever  which  it  may  at  this 
time  have  growing  out  of  any  of  the  trans- 
actions connected  with  the  said  sale  and 
the  moneys  arising  therefrom,  against  said 
Commerce  Trust  Uompany  or  said  Fred  B. 
GUiette." 

On  the  same  day  of  t'le  last  paper,  and  as 
I>art  of  the  transaction,  Halvorson  &  Cliap- 
pelle  executed  a  contract  to  the  publishing 
company,  whereby,  for  the  latter's  indemnity, 
they  agreed  that  if  th«y  recovered  anything 
from  the  trust  company  on  the  assignment 
to  them  It  should  be  deposited  in  a  certain 
other  trust  company,  known  as  the  Pioneer 
Trust  Company,  to  be  held  for  a  time  named 
as  Indemnity  to  the  publishing  company  in 
the  event  it  became  liable  to  the  Commerce 
Trust  Company  or  to  Bahe  by  reason  of 
making  the  assignment  to  Halvorson  &  Chap- 
peile. 

The  respondent,  GUiette,  claims  the  money 
($3,750)  owing  to  him  by  the  publishing  com- 
pany as  his  commission,  and  deposited  with 
the  trust  company,  was  assigned  to  him  by 
the  publishing  company  In  the  letter  of 
*  March  27th  referred  to  above ;  and  that  the 
attempted  revocation  of  that  assignment  Pay 
14th  and  the  assignment  to  appellants  more 
than  a  year  afterwards  (July  30,  1918)  were 
nullities  as  to  him,  especially  when  It  is 
considered  that  he  had  .the  order  on  the 
trust  company  to  pay  him  $3,750  as  his  com- 
mission when  the  deal  should  be  finally  con- 
summated. 

[1, 2]  Appellants   attack   respondent's    as- 
signment on  the  ground  that  it  was,  by  its 
own  terms,  a  mere  consent  or  direction  to 
the  trust  company  to  pay  part  of  the  funds 
in  its  possession  at  a  future  thue,  and  that 
it  was  not  an  agreement  for  an  assignment 
then  made;    that  it  was  subject  to  be,  and 
was,  revoked  prior  to  the   time  at  which 
payment    was    authorized.      We    think    the 
written   "consent"   or   "direction"  tltat  the 
money  should  be  paid  to  GUiette  and  handed 
over  to  the  trust  company  with  the  deposit 
of  the  money  was  a  valid  assignment    "Any 
language,  however  informal,  if  it  shows  the 
intention  of  the  owner  of  the  chose  in  ac- 
tion to  transfer  it,  will  be  sufficient  to  rest ' 
the  property   therein   in   the   assignee."     5  , 
Corpus  Juris,  906,  910,  915,  citing  Sanguinett 
V.  Webster,  153  Mo.  343,  370,  54  S.  W.  563 ;  ' 
Macklin   r.   Khiealy,   141   Mo.   113,   122,   41 ' 
h.  W.  893 ;    Smith  v.  Sterrett,  24  Mo.  2C0.  ' 
It  is  said  in  same  authority  (page  924,  $ 
85)  that—  I 


"It  is  not  eMC&tial  that  the  fund  assigned 
should  have  an  actual  existence  at  the  time  the 
order  is  drawn,  but  it  is  sufficient  if  it  exists 
potentially." 

But  in  this  case  the  fund  and  the  order 
of  assignment  were,  as  we  have  seen,  de- 
posited ^with  the  trust  company  together. 
For  whai  It,  the  trust  company,  received  the 
money  and  papers  without  objection,  it  ac- 
cepted the  trust.  Bobbins  v.  Kline,  60  Ohio 
St.  199,  54  N.  E.  94;  Backett  v.  Campbell. 
10  App.  Dlv.  523,  42  N.  Y.  Supp.  47. 

[3]  It  follows  on  the  most  simple  prin- 
ciple Qiat,  if  the  assignment  to  Gillette  was 
valid,  it  could  not  be  rev(A:ed  and  owner- 
ship revived  at  the  pleasure  of  the  assignor. 
5  Corpus  Juris,  938,  sec.  101. 

[4]  There  is  a  rule  of  law  that  one  hav- 
ing a  single  claim  against  a  debtor  cannot 
split  it  up  into  many  and  thus  harass  the 
debtor  with  several  actions.  This  rule  is 
without  application  to  this  case,  for  neither 
the  publishing  company,  as  debtor,  nor  the 
Commerce  Trust  Company,  has  made  any 
objection  to  dividing  the  $10,000  deposit 
Into  two  claims.  In  fact  the  publiabing 
company,  as  seen  in  its  letter  to  the  trust 
company  attempting  to  revoke  its  assignment 
to  GlUette,  itself  divided  the  fund  by  direct- 
ing the  tiust  company  to  pay  $6,250  of  it 
to  Mr.  Beardsley,  thus  only  leaving  $3,750 
In  the  trust  company's  hands.  We  disposed 
of  a  like  question  in  Johnson  County  v. 
Bryson,  27  Mo.  App.  341,  349,  in  these  words: 

"It  is  insisted  that  as  this  was  an  assignment 
of  only  a  portion  of  the  debt,  it  cannot  be  en- 
forced. Such  is  the  law  in  this  state  as  between 
an  assignee  and  the  debtor.  Burnett  v.  Cran- 
dall,  63  Mo.  410.  But  it  must  be  borne  in  mind 
that  the  contest  here  is  between  the  inter- 
pleaders, each  contending  to  be  assignees  of 
Keene.  Johnson  County  is  not  making  the  ob- 
jection, and  it  has  been  held  in  a  recent  case 
that  the  right  to  object  to  splitting  a  single 
debt  into  many  is  one  which  the  debtor  may 
waive.  Fourth  Nat.  Bank  v.  Noonan,  88  Mo. 
372." 

The  same  is  said  in  Tnmer  v.  Lord,  92 
Mo.  113,  117,  4  S.  W.  420. 

We  cannot  see  any  good  reason  for  a  dis- 
cussion of  the  merits  of  the  "finding  of  facts" 
which  were  submitted  by  the  appellant  for 
the  court  to  fiud,  nor  for  an  extended  con- 
sideration of  the  several  declarations  of 
law.  Some  of  these  declarations  would 
doubtless  be  proper  in  a  case  to  wliicb  they 
applied.  But  here,  as  we  have  already  said. 
the  undisputed  facts — the  facts  upon  which 
no  issue  exists — are  these:  That  respondent, 
Gillette,  earned  a  commission  of  $3,750  for 
his  effort  in  the  sale  of  the  publishing  com- 
pany's property  to  Bahe ;  that  It  was  agreed 
that  $10,000  of  the  purchase  money  was  to 
be  deposited  with  the  (Commerce  Trust  Com- 
pany at  the  time  of  the  signing  of  the  con- 
tract of  sale;    that  the  publishing  compa- 
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ny  by  writing  directed  or  consented  that  on 
tbe  closing  or  consummation  of  tbe  sale  the 
trust  company  should  pay  to  respondent, 
Gillette,  $3,750  as  commission  dne  him ;  that 
the  contract  of  sale,  together  with  the 
$10,000  payment  and  the  order  to  pay  re- 
sponflent,  Gillette,  commission  of  $3,750  out 
of  said  $10,000  were  all  taken  by  Gillette 
and  handed  over  to  the  trust  company,  which 
accepted  the  same ;  that  In  a  few  weeks  aft- 
erwards the  publishing  company,  by  writing, 
notified  tlie  trust  company  that  the  sale  was 
closed,  and  to  pay  $6,250  of  the  $10,000  on 
deposit  with  it  to  H.  M.  Beardsley,  but  not 
to  pay  the  $3,750  It  had  before  consented 
should  be  paid  to  respondent,  Gillette,  until 
further  orders. 

Practically  all  of  this  was  In  writing. 
There  Is  no  dispute  except  as  to  the  law  on 
these  conceded  facts,  and  that  we  have  al- 
ready discussed.  It  is  true  that  appellant 
denies  the  assignment  to  Gillette,  but  that 
Is  merely  a  denial  that  these  conceded  facta 
constituted  an  assignment.  And  appellants 
Bay  In  closing  their  brief  that — 

"Finally,  referring  to  the,  statement  of  facts 
hereinbefore  set  out  and  the  discussions  as  to 
findings  of  fact  under  point  1  and  declarations 
of  law  under  point  11,  we  insist  that  upon  tbe 
record  appellants,  as  a  matter  of  law,  are  en- 
titled to  the  fund  in  question.  Xhia  is  so  both 
for  the  reasons  set  out  in  discussion  of  declara- 
tions 3,  4,  and  0,  to  wit,  that  there  was  no  as- 
signment at  all  and  for  the  reasons  set  out 
in  discussion  of  declaration  5,  to  wit,  that  tbe 
Exhibit  2,  if  an  assignment,  it  was  at  most  a 
partial  assignment,  and  therefore  ineffective 
to  pass  title  as  against  appellants'  assignment." 

We  see  no  likeness  between  this  case  and 
Pickett  V.  School  Dist,  193  Mo.  App.  519, 
186  S.  W.  633,  Alexander  t.  Grand  Ave.  Ry., 
54  Mo.  App.  66,  and  Ma  Pac.By.  t.  Wright, 
38  Mo.  App.  141,  cited  by  appellants. 

After  a  careful  examination  of  the  record 
we  conclude  that  the  Judgment  should  be 
aSlrmed. 

All  concur. 
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1.  Witnesses  «s>  188 (I)  — Private  conmunioa- 
tiona  between  husband  and  wife  inadmissible 
In  divorce  case. 

Private  communications  between  husband 
and  wife  are  not  admissible  in  a  divorce  suit. 

2.  WitM8*es.«s»2l9(2)»Wife  held  aet  to  have 
waived  inoempetency  of  communications  with 
busband. 

Defendant  wife  in  divorce  suit  hM  not  to 
have  waived  incompetency  of  private  communi- 
cations between  herself  and  husband. 


V.  REVERCOMB 
B.W.) 

3.  Witnesses  <S=>i88(l)— Communications  and 
letters  between  husband  and  wife  Inadmissi- 
ble. 

Evidence  as  to  private  communications  and 
letters  between  plaintiff  husband  and  defendant 
wife  held  inadmissible  in  divorce  suit,  not  being 
within  exception  of  particular  necessity. 

4.  Witnesses  «=»I92  —  Private  communication 
not  made  competent  by  assertion  to  one  other 
than  sponseL  ' 

Private  communication  between  husband  and 
wife,  incompetent  in  divorce  suit,  is  not  com- 
petent because  its  subject  was  also  asserted  on 
a  different  occasion  by  a  spouse  to  some  one 
else. 

5.  Diverea  «S929— ^'Indignities"  defined. 

"Indignities"  from  wife  to  husband  are  such 
acta  as  consist  of  unmerited,  contemptuous  con- 
duct, contumely,  incivility,  or  injury,  accompa- 
nied by  insult  and  amounting  to  a  species  of 
cruelty;  one  or  two  unconnected  acts  not  being 
suffidenL 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Indig- 
nity.] 

6.  Divorce  ^929— Aoottsatlons,  te  be  indlini* 
ties,  mast  be  false  and  unwarranted. 

Accusations  by  one  spouse  of  the  other  to  be 
indignities,  must  be  false  and  unwarranted, 
made  with  intent  to  wound. 

7.  Divorce  ®3»I32— Evidence  of  Indignities  In- 
SHlliclent. 

Evidence  as  to  indignities  offered  him  by  de- 
fendant wife  held  insufficient  to  entitle  plaintiff 
husband  to  divorce. 

8.  Divorce  «=»I84(6)— Appellate  court  in  di- 
vorce suit  must  examine  record. 

In  a  divorce  suit,  tbe  appellate  court  must 
examine  tbe  record  for  itself  and  determine 
the  case  as  it  sees  it  from  the  evidence. 

Appeal  txom  Circuit  Court,  Schuyler  (boun- 
ty;   N.  M.  Pettlnglll,  Judge. 
"Not  to  be  officially  published." 

Suit  for  divorce  by  Otha  Revercomb  against 
Alice  Revercomb.  From  decree  for  plaintiff, 
defendant  appeals.    Reversed. 

Harry  J.  L,Ibby,  of  Shelbina,  for  appellant 
Hlgbee  &  Mills,  of  Klrksvllle,  for  respond- 
ent. 

TRIMBLJB,  J.  Herein  a  husband  sues  for 
divorce  on  the  ground  that  his  wife  has  been 
guilty  of  such  Indignities  as  to  render  his 
condition  Intolerable.  The  wife  files  no  cross- 
bill and  asks  no  affirmative  relief,  but  does 
file  an  answer  admitting  the  marriage  and 
the  settlement  of  the  property  rights  as  al- 
leged in  the  petition,  but  denies  everything 
else  and  contests  the  suit.  The  trial  court 
granted  plaintiff  a  divorce  as  prayed,  where- 
upon defendant  appealed,  and  the  question 
for  our  determination  is  whether  plaintiff  is 
entitled  to  a  divorce. 

The  parties  were  married  In  Shelby  county 
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September  17,  1904,  be  being  then  23  and  she 
20  years  of  uge.  At  that  time  she  was  in  per- 
fect health  and  had  been  so  all  her  life. 
Each  was  reared  on  a  farm  within  five  miles 
of  one  another,  and  their  courtship  had  ex- 
tended over  a  period  of  five  years.  They 
were  poor,  the  hnsband  having  only  a  horse 
and  a  cow  and  the  wife  a  horse,  cow,  and  $50 
In  mon^.  They  were  ambitious,  industrious 
young  people,  and  both  worked  and  strove  to 
get  along  in  the  world,  the  husband  seeking 
to  educate  himself,  and  the  wife  striving  with 
all  her  energy  to  help  him  In  every  way  she 
could.  The  first  six  months  of  thelf  married 
life  they  lived  on  the  farm  at  his  mother's 
borne.  In  March,  IMS,  the  couple  went  to 
Chllllcotbe  where  the  husband  enrolled  as  a 
student  in  the  Chillicothe  Normal  and  Busi- 
ness School  and  they  rented  rooms  and  did 
"light  housekeeping."  In  June  or  July  follow- 
ing the  husband  became  sick,  and  on  that 
account  the  young  couple  returned  to  bis 
mother's  home.  They  stayed  there  until  in 
December,  when  they  moved  to  an  adjoining 
farm  which  plaintifF  had  purchased  in  the 
October  preceding.  Here  they  lived  for  two 
years,  during  one  of  which  plaintiff  farmed, 
and  the  other  be  tanght  the  district  school. 
From  this  farm  they  moved  in  the  fall  of 
1007  to  a  Mr.  Michaels'  farm  in  Marlon  coun- 
ty, where  they  lived  till  February,  1008,  the 
husband  teaching  school.  They  then  moved 
to  Lakenan,  Mo.,  and  lived  there  two  years; 
from  there  they  went  to  HunneweU,  where 
they  resided  two  years ;  and  from  there  they 
went  to  Sturgeon  in  the  faU  of  1913.  They 
lived  there  during  the  school  term  for  three 
years  and  part  of  the  fourth,  or  until  the  last 
of  February,  1917,  which  is  an  important  date, 
as  will  hereinafter  appear.  The  parties  seem 
.to  have  striven  with  a  mutual  ambition  to  be 
economical  and  save  for  a  home  and  for  the 
husband's  education.  This  latter  aim  they 
appear  to  have  pursued  successfully,  for  dur- 
ing the  vacation  periods  the  husband  attended 
the  Normal  School  at  Chillicothe  and  Kirka- 
ville  and  was  for  a  time  in  Chicago  Univers- 
ity ;  and  be  is  at  the  present  time,  or  was  at 
the  time  of  the  trial,  teaching  mathematics  in 
one  of  the  higher  schools  of  the  state. 

Except  for  the  time  they  lived  vi^th  plain- 
tiff's mother,  and  for  a  whUe  at  Sturgeon 
when  they  were  waiting  for  their  household 
goods  to  arrive,  and  for  a  time  after  said 
household  effects  were  destroyed  by  a  fire, 
the  couple  kept  house,  the  wife  doing  all  the 
work  thereof,  and  keeping  matters  neat  and 
tidy,  except  during  periods  of  Illness  which 
will  shortly  be  mentioned.  The  witnesses  de- 
scribe the  wife  as  being  a  good  housewife, 
keeping  her  home  In  order,  attentive  to  her 
domestic  'duties,  economical,  industrious, 
quiet,  and  retiring  in  disposition,  and  appar- 
ently devoted  to  her  husband.  When  they 
lived  at  Hunnewell,  she  taught  as  one  of  the 
teachers  in  the  grade  school,  receiving  the 


munificent  sum  of  $90  or  |35  per  montli, 
wUicb,  with  the  exertion  of  one  month's  war- 
rant which  she  used  to  buy  clothes,  was  de- 
posited to  her  husband's  account. 

In  the  Qpring  of  1916  the  house  io  wbidi 
they  lived  at  Sturgeon  was  destroyed  by  fire 
and  their  household  goods  were  burned.  A 
part  of  these  goods  had  been  procured  by  the 
wife  in  "taking  orders,"  which  we  Interpret 
to  mean  selling  something  on  a  commission. 
These  household  goods  were  Insured  for 
$1,200. 

Unfortunately,  whenever  the  wife  became 
pregnant  she  waa  affected  with  audi  violent 
and  continued  vomiting  that,  in  order  to  keep 
her  from  dying,  physicians  were  compelled  to 
perform  operations  on  her  to  relieve  the 
womb  of  its  contents.  She  seems  to  have 
been  anxious  to  have  children,  but  each  time 
she  became  pregnant  the  results  were  as 
above  stated,  and  five  times  an  operation  was 
performed  on  her,  of  which  two  produced  the 
most  serious  effects,  once  in  November,  1914, 
and  once  thereafter  while  they  lived  at  Stor- 
geon.  At  these  times  she  was  rendered  very 
ill,  exceedingly  so  in  November,  1914,  and 
even  on  the  last  occasion  she  was  confined 
to  her  bed  for  some  weeks.  The  evidence  of 
the  physician  who  treated  her  during  one  of 
these  times  is  that  the  effect  of  such  disturb- 
ance upon  the  nervous  system  Is  one  of  ex- 
treme depression,  and  that  it  might  or  ooold 
produce  delirium,  though  he  did  not  notice 
that  she  was  delirious  at  the  times  he  waited 
on  her.  These  abortions,  however,  produced 
a  marked  and  lasting  effect  upon  her  health. 
When  finally  it  became  certain  that  it  was 
impossible  for  her  to  bear  chili^ren,  she  be- 
sought her  husband  to  permit  her  to  adopt  a 
child,  and  this  seems  to  have  been  agreed  np- 
on  but  was  never  done. 

On  account  of  the  wife's  health  the  hus- 
band did  not  want  her  to  teach  any  m<»e,  so 
when  they  left  Sturgeon  for  the  summer  va- 
cation of  -their  second  year  there  the  wife 
did  not  attend  the  Normal  summer  session 
with  her  husband,  as  formerly,  but  went  to 
stay  at  her  father's  while  he  attended  school ; 
the  intention  being  that  she  could  finish  taer 
training  after  he  had  completed  bis  education- 
al course.    They  returned  to  Sturgeon  for  tbe 
school  year  of  1915-16  and  kept  house  as  be- 
fore.    As   heretofore  stated,   the  bous^old 
goods  were  destroyed  by  fire  in  tbe  spring  of 
1916,  and  when  the  parties  returned  to  Stur- 
geon that  fall  they  boarded  for  abont  tbree 
weeks  at  the  hotel.     The  wife  says  that  at 
this  time  the  husband  thought  it  would  be  lesa 
expensive  if  she  would  return  to  her  father's, 
and  she  did  so.    She  says  that  a  short  wliHe 
before  Christmas  of  1916  the  hnsband  wrote 
besr  that,  owing  to  some  gossip  concerning  blm 
and  a  woman  in  Sturgecm,  he  thought  it  best 
for  her  to  come  back  in  order  to  stop  tbe  gos- 
sip.   She  did  so,  and  they  got  a  house  and  set 
up  a  household.   They  lived  thus  until  in  E^eb- 
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raary,  1917,  when,  according  to  the  wife's  ver- 
sion, the  husband  again  decided  It  was  cheap- 
er to  board;  and,  as  they  were  planning  to 
go  to  school  together  the  following  year,  he 
SDggested  that  she  go  to  her  father's  and  raise 
a  garden  and  put  up  fruit  In  order  to  lessen 
living  expenses.  (The  petition  alleges  that 
the  separation  took  place  In  February,  1917, 
and  the  husband  testified  that  they  separated 
at  that  time,  and  denied  that  he  suggested 
she  go  to  her  father's  to  save  ezi>enses  and  to 
can  fruit.)  The  wife,  however,  did  go  to  her 
father's,  and  she  says  she  put  up  a  large 
quantity  of  canned  goods,  intended  for  thelf 
use  the  next  year  when  they  would  be  in 
school  together.  It  is  conceded  that  when  the 
wife  left  Sturgeon  in  February,  1917,  the  hus- 
band did  not  tell  her  be  was  going  to  separate 
from  her.  She  says  she  had  no  idea  he  was 
going  to  do  so.  He  says  she  blew  It  as  well 
as  he  did,  but  just  how  she  knew  it  Is  not  dis- 
closed. He  says  they  quarreled  and  their 
parting  was  not  pleasant  He  admits  he 
wrote  to  her  thereafter  and  sent  her  $5  a 
month,  and  on  her  birthday,  May  30,  1917, 
sent  her  |5  additional  as  a  birthday  present 

In  March,  1917,  the  husband  was  attacked 
with  appendicitis  and  went  to  the  hospital  in 
Kirksville  to  be  operated  on.  -He  did  not 
notify  his  wife  until  a  week  after  the  opera- 
tion was  performed,  when  he  had  a  man 
friend,  a  fellow  school-teacher,  to  write  her 
be  was  doing  nicely,  getting  along  all  right, 
would  be  able  to  come  home  in  a  few  days, 
and  that  she  "should  not  come  on  account  of 
the  expense."  While  the  husband  admits  he 
had  the  letter  written,  he  attempts,  In  a  way, 
to  deny  that  he  directed  her  not  to  come. 
But  the  letter  was  introduced  in  evidence 
showing  that  this  direction  was  in  it,  the 
friend  who  wrote  it  testified  he  sent  it,  and 
the  wife  did  get  it,  and  the  husband,  on  cross- 
examination,  when  asked  if  he  did  not  tell  his 
friend  to  write  his  wife  not  to  come  on  ac- 
count of  expense,  answered,  "I  am  not  sure, 
on  acount  of  expenses;  I  might  have  said 
there  was  no  need  of  it"  When  pressed  If 
he  did  not  say  to  tell  his  wife  she  ought  not 
to  come  on  account  of  expense,  he  said,  "I 
am  not  sure;  it  wasn't  necessary."  We  re- 
gard it  as  clear  that  he  did  direct  her  not  to 
come.  She  had  no  money  of  her  own,  and  be- 
cause of  this  letter  advising  her  not  to  come 
she  did  not  go  to  him,  but  wrote. 

After  he  recovered  from  the  operation,  he, 
some  time  in  May,  1917,  or  near  that,  wait 
to  his  mother's  and  had  her  to  telephone  his 
wife  be  was  there.  She  came  and  stayed  all 
night  with'  him,  and  the  next  morning  took 
him  to  the  train  so  that  he  could  return  to  his 
work.  Oa  the  way  to  the  station,  and  while 
waiting  for  the  train,  they  planned  their  work 
In  school  together  during  the  coming  winter, 
■md  thereafter  he  continued  to  send  her  mon- 
ey nntll  the  fall  of  that  year,  1917.  The  first 
the  wife  Imew  of  any  intended  separation  was 


when  she  received  a  letter,  dated  October  27, 
1917,  from  a  firm  of  Kirksville  lawyers,  til- 
ing her  they  had  been  consulted  by  her  hu^ 
band  with  reference  to  procuring  a  divorce 
and  asking  that  a  meeting  be  had  to  discuss  a 
property  settlement. 

Upon  receipt  of  this  letter  the  wife  called 
her  husband,  who  was  at  Kirksville,  over  the 
phone,  and  wanted  him  to  come  to  her,  but  he 
said  he  was  sick,  and  when  she  told  him  she 
would  come  to  Kirksville,  he  told  he  not  to 
come.  The  wife  then  went  to  her  husband's 
mother  and  l>e8ought  her  to  use  her  Influence 
with  her  son  to  get  him  to  live  with  her,  the 
defendant  but  the  mother  refused.  The  next 
day  the  wife  went  to  Kirksville,  found  her 
husband  in  bed,  and  when  she  asked  him  how 
long  he  had  been  sick  he  told  her  to  take  the 
first  train  back  home.  She  sat  down  and 
pleaded  with  him  for  them  to  live  together, 
and  he  told  her  he  did  not  want  a  divorce; 
that  all  he  wanted  was  a  settlement  of  theli^ 
property  rights.  She  begged  to  be  allowed  to 
stay  and  wait  on  him,  but  he  refused.  He 
promised  her  that  if  she  would  go  home  and 
wait  he  would  come  and  talk  It  over  with 
her.  Upon  this  promise  she  went  to  a  friend's 
in  Kirksville,  to  whom  he  suggested  she 
should  go,  but  when  she  returned  to  his 
boarding  house  the  next  morning  he  was  gone, 
although  he  had  led  his  wife  to  believe  he 
was  very  iU  when  she  left  the  night  before. 
She  stayed  in  Kirksville  several  days  waiting 
for  him  to  return  to  his  room,  but,  as  he  did 
not  come,  she  returned  to  her  father's. 

Not  hearing  from  him,  she  asked  two  of  his 
men  friends  to  use  their  influence  with  him. 
They  informed  her  he  was  at  his  mother's. 
When  at  Kirksville,  in  promising  her  they 
would  meet  and  talk  It  over,  he  had  told  her 
they  would  meet  at  his  mother's,  so  when 
she  heard  he  was  there  she  went  over  to  meet 
him,  but  he  was  not  there.  She  stayed  most 
of  the  day  but  he  did  not  put  In  an  appear- 
ance. 

The  day  after  Thanksgiving  he  sent  the 
two  friends,  whom  she  had  asked  to  intercede 
for  hOT,  to  arrange  for  a  meeting  at  Shelblna. 
With  her  father  and  three  friends  of  both 
parties  they  met  and  a  settlement  of  their 
property  was  flnally  entered  Into.  The  dis- 
interested friends  testify  that  she  did  not 
want  a  divorce,  was  very  much  opposed  to  It 
and  would  not  sign  any  settlement  until  the 
husband  assured  her  he  did  not  want  a  di- 
vorce and  was  not  going  to  seek  one.  Upon 
this  she  signed  the  contract  settling  their 
property  rights.    This  was  In  December,  1917. 

It  Is  in  evidence  by  disinterested  witnesses 
that  both  before  and  after  this  contract  was 
signed,  the  wife  made  repeated  efforts  to  get 
her  husband  to  live  with  her.  The  husband 
himself  conceded  on  cross-examination  that 
his  wife  had  asked  him  to  live  with  her,>.he 
was  unable  to  say  how  many  times,  but  would 
not  say  it  was  many.    He  also  admitted  that 
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wben  the  two  friends  sent  by  her  to  Intercede 
with  him  came  to  him  he  told  them  "they 
could  do  no  good" ;  that  when  she  asked  him 
to  be  reconciled  he  told  her  "It  was  Impos- 
sible." That  when  the  friends  asked  hlra  to 
reconsider,  he  gave  the  same  answer,  'Im- 
possible." 

To  these  two  friends,  who  a  number  of 
times  talked  to  him  at  his  wife's  request  to 
effect  a  reconciliation,  he  did  not  give  any 
reason  for  not  living  with  her,  but  always  his 
statement  was  that  he  positively  would  not 
live  with  her. 

One  evening  the  wife  was  at  the  home  of 
one  of  these  friends  and  the  husband  came  In. 
As  soon  as  he  saw  his  wife  be  turned  and 
went  out  and  asked  the  friend  to  come  out- 
side as  he  wanted  to  see  him  on  business. 
The  wife  prevailed  upon  her  host  and  hostess 
to  get  her  husband  to  come  back  Into  the 
house  and  talk  matters  over  with  her.  They 
did  so,  and  he  finally  came  In,  and  an  hour  was 
spent  In  talking  matters  over  by  the  four, 
the  friend  and  his  wife  and  the  two  parties 
hereto.  The  friend,  or  host  on  this  occasion, 
testified  that  In  this  conversation  the  wife  ex- 
pressed a  desire  that  they  live  together  again, 
but  the  husband  said  "he  positively  would  not 
live  with  her" ;  that  on  this  occasion  he  gave 
as  his  reasons  for  not  living  with  her  she  was 
"high-tempered  and  nagged  him"  and  refused 
to  "prepare  his  meals  for  him" ;  "he  had  lived 
out  of  tin  cans  a  week;"  and  that  he  hacT 
often  taken  a  razor  from  under  her  pillow. 
To  this  the  wife  said  that  she  was  sick  at 
those  times  and  was  not  at  herself  and  did 
not  know  what  she  was  doing ;  that  she  would 
"do  any  way  in  the  world  to  live  with  him 
again";  that  he  gave  as  additional  reasons 
why  he  would  not  live  with  her  that  she  had 
threatened  to  take  her  life,  and  that  when  he 
was  sick  In  the  hospital  for  several  weeks 
she  not  only  did  not  come  to  see  him,  but  did 
not  write  to  him  or  send  any  word ;  that  If 
she  had  come  to  him  at  that  time  tbere  might 
have  been  a  reconciliation.  This  referred  to 
the  time  he  was  operated  on  for  appendi- 
citis, wh«i,  as  we  have  already  seen,  he  did 
not  notify  his  wife  of  his  Illness  until  a  week 
after  the  operation,  and  then  had  a  friend  to 
write  her  not  to  come  on  account  of  the  ex- 
pense. In  this  same  conversation  at  the 
friend's  house  he  also  said  his  wife  had  accus- 
ed him  of  being  intimate  with  another  woman ; 
whereupon  his  wife  spoke  up  and  said,  "Otha, 
you  know  there  was  talk  of  you  and  that 
other  teacher  down  there,  and  you  know  1 
didn't  believe  that  and  shielded  you  in  that" 
(The  facts  about  this  matter  will  be  herein- 
after stated,  from  which  it  will  appear  that 
this  could  not  be  regarded  as  any  ground  for 
divorce.) 

The  wife  of  the  aforesaid  friend  (the  host- 
ess- on  the  occasion  when  the  four  had  the 
conversation  hereinabove  related)  testified 
that  in  Bald  conversation  the  wife  begged  her 


husband  to  live  with  her,  but  that  bis  only 
answer  to  her  was  he  positively  would  not 
live  with  her ;  that  the  reasons  he  gave  were 
that  they  were  not  congenial,  and  be  did  not 
think  he  was  sufficiently  fed;  that  she  had 
threatened  her  life,  and  he  had  taken  rasors 
from  under  her  pillow;  he  never  said  she 
had  threatened  his  life,  but  hers;  that  the 
only  thing  the  wife  said  on  this  occasion 
which  could  be  regarded  as  being  a  veiled  ac- 
cusation that  be  had  had  unlawful  abortions 
performed  upon  her  was,  "Otha,  you  know 
why  my  health  is  ruined,"  and  she  did  not  say 
this  in  an  accusing  way,  but  In  a  pleading 
manner. 

The  husband  brought  suit  for  divorce  on 
September  26,  1918;  and  It  is  unquestioned 
that  between  the  time  he  first  had  her  noti- 
fied by  letter  In  October,  1917,  and  the  time 
suit  was  brought,  the  wife  made  repeated 
efforts  to  effect  a  reconciliation  and  to  be  al- 
lowed to  live  with  him,  and,  in  addition  to 
her  own  efforts,  had  friends  to  intercede  for 
her,  but  to  all  her  pleadings  and  to  those  who 
were  sent  to  him,  he  was  adamant,  giving  as 
a  reason  for  not  living  with  her  that  it  was 
"impossible." 

What  was  it  the  wife  had  done  which  was 
so  Intolerable  that  nothing  could  change  his 
settled  determination  not  to  have  anything 
further  to  do  with  her,  and  make  him  turn  a 
deaf  and  unforgiving  ear  to  all  her  efforts  at 
wooing  him  back,  and  when  was  it  that  he 
arrived  at  this  irrevocable  decision? 

With  regard  to  the  time  when  he  realized 
matters  were  intolerable  and  decided  to  sep- 
arate, it  should  be  observed  that  the  peti- 
tion alleges  that  the  separation  took  place 
February  27,  1917;  and,  as  before  stated,  the 
husband  testified  they  separated  at  Stni^feon 
on  that  date  after  a  quarrel,  that  their  part- 
ing was  not  pleasant,  and  that  his  wife  knew 
he  was  going  to  separate  from  her  as  well  as 
he  did.  He  admitted,  however,  that  he  wrote 
to  her  after  his  wife  returned  to  her  father's, 
and  that  he  sent  her  money  regularly  and 
gave  her  the  f  5  birthday  present  He  also  ad- 
mitted that  when  he  went  to  his  mother's 
after  his  operation  he  had  his  mother  to  tele- 
phone his  wife  he  was  there.  He  did  not  tell 
his  mother  they  had  separated;  for  tbe 
mother  says  he  did  not  tell  her  they  had  sep- 
arated, and  she  says  that  the  first  she  knew 
of  the  separation  was  when  the  wife  came 
to  her  with  the  divorce  papers  and  wanted 
the  mother  to  induce  plaintiff  to  come  t>ack 
and  live  with  her,  his  wife,  which  the  mother 
refused  to  even  attempt  to  da  (It  may  be. 
although  it  is  not  altogether  dear  and  be- 
yond doubt,  that  the  "divorce  papers"  here 
referred  to  by  the  mother  was  the  letter  of 
October  27,  1917,  from  the  KirksviUe  law- 
yers, and  not  the  process  In  the  divorce  suit 
after  it  was  brought  In  September,  1918; 
but,  even  so,  this  was  long  after  plaintiff  saya 
he  and  his  wife  had  separated,  she  knowing 
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It  as  veil  as  be.)  Altliough  plalnUIT  alleged 
In  bis  petition  and  testified  that  tbe  separa- 
tion occurred  in  February,  1917,  at  Sturgeon, 
and  tbat  the  wife  knew  It  tben,  yet,  later  on 
In  redirect  examination,  In  speaking  of  bis 
operation  for  appendicitis,  be  said  it  was  be- 
fore tbe  separation.  Tbe  operation  was  in 
Marcb,  1917;  consequently,  if  it  was  before 
the  separation,  the  latter  could  not  have  talc- 
en  place  In  February,  1917. 

Tbe  evidence  offered  and  relied  upon  In 
support  of  plaintiff's  rlgbt  to  a  divorce  and 
to  Justify  bis  claim  of  "Intoleratrfe  Indigni- 
ties" consists  solely  of  tbe  testimony  of 
plaintiff  and  b's  mother  and  certain  excerpts 
from  letters  written  by  defendant  to  plain- 
tiff. The  matters  testified  to  by  plaintiff  re- 
late wholly  to  things  occurring  when  he  and 
his  wife  were  alone,  and  this  evidence,  and 
also  tbe  I^tter8,  -  were  objected  to  on  the 
grotmd  tbat  they  were  privileged  coqimunica- 
tlons  between  husband  and  wife  and  W6vi 
therefore  not  admissible.  It  Is  contended  by 
tbe  respondent  that  the  Incompetency  of  this 
evidence, was  waived;  but  before  passing  up- 
on .this  feature  of  tbe  case  we  prefer  to  set 
out  tbe  evidence  relied  upon  to  Justify  the 
granting  of  a  divorce. 

Tbe  husband  testliled  tbat  during  tbe  first 
part  of  tbeir  married  life  his  wife  did  not 
often  get  angry,  but  in  the  latter  part  thereof 
she  was  frequently  "very  pouty  and  angry"; 
tbat  whenever  she  bad  an  "angry  spell"  she 
would  accuse  him  of  burning  tbe  bouse  to 
collect  tbe  Insnrauoe  on  the  household  goods ; 
that  she  also  accused  him  of  falsely  perform- 
ing criminal  abortions  on  her;  tbat  at  the 
time  of  these  accusations  as  to  abortions  her 
manner  was  "angry"  and  her  attitude  was 
"threatening";  that  upon  one  occasion  his 
wife  got  angry  with  him  because  be  was  go- 
ing to  send  bis  mother  some  clothes  to  make 
a  comfort  and  bad  bought  her  a  watch  for  a 
present  tbe  preceding  Christmas,  and  on  this 
occasion  she  said  to  him,  "I  will  kill  you," 
and  came  at  blm  with  a  knife.  He  did  not 
know  what  kind  of  a  knife  It  was,  and  says 
she  did  not  touch  him;  nor  does  be  say  any- 
thing was  done  by  faim  to  avoid  or  prevent 
the  threat,  from  being  carried  out.  In  fact, 
bis  testimony  does  not  impress  us  as  being  a 
full  and  complete  picture  of  the  various  mat- 
ters complained  of,  but  consists,  many  times, 
of  sententious  answers  which  carry  tbe  Im- 
pression tbat  only  a  scant  and  limited  light 
was  to  be  let  in  on  the  matters  to  Illuminate 
tbe  setting  and  surroundings. 

He  further  testified  tbat  she  threatened  to 
kill  herself;  that  sometimes  In  tbe  night  be 
would  be  awakened  by  ber  groaning,  and  on 
putting  his  hand  over  on  ber  he  would  find 
that  she  had  his  razor  In  ber  band  which  she 
bad  put  under  her  pillow  when  she  retired; 
tbat  on  these  occasions  he  would  take  the 
razor  away;  tbat  once  she  bad  tbe  butcher 
knife  and  once  a  pair  of  scissors,  and  once  he 
was  awakened  by  her  groaning,  and  upon  In- 


vestigation he  found  she  had  tied  one  eaA  ot 
a  rope  around  her  neck  and  the  other  end  was 
around  tbe  bedstead,  and  she  was  pulling  on 
it;  that  In  about  a  week  the  same  tbing  oc- 
curred again,  and  he  burned  tbe  rope;  that 
she  threatened  to  poison  herself,  and  he 
threw  tbe  only  poisonous  tbing  they  bad  out 
of  tbe  bouse  and  hid  the  razor;  tbat  once, 
tbe  second  year  after  they  were  married,  they 
were  returning  home  in  tbe  buggy,  and  she 
was  holding  the  lines  and  they  got  to  "scuf- 
fiing,"  and  "in  some  way  she  got  hurt,  but 
not  bad.  Just  a  little  slap";  that  she,  upon 
getting  to  tbe  bouse,  said  she  was  going 
home,  and  went  out  to  the  well  curb  a<id  sat 
there  for  two  hours,  but  when  her  husband 
went  to  her  and  told  her  "it  was  all  playful" 
and  he  "didn't  mean  a  thing,"  she  got  In  a 
good  humor. 

He  further  testified  tbat  in  December,  1916, 
be  went  to  Moberly  to  meet  a  man  friend 
there  by  appointment  at  tbe  hotel  to  talk 
over  some  educational  work,  this  friend  of 
bis  being  also  a  school-teacher,  and  that  after 
their  business  was  transacted  this  friend  tooir 
him  to  tbe  picture  show,  and  then  they  went 
back  to  tbe  hotel,  wbere  be  spent  the  night, 
he  leaving  the  next  morning  at  5:30  and  go- 
ing back  home;  tbat,  upon  happening  to  re- 
mark tbat  be  bad  gone  to  the  picture  show, 
his  wife  "got  angry  about  me  spending  money 
and  throwing  money  away  on  people  that 
Just  want^  to  use  me."  When  asked  by  his 
counsel  what  her  appearance  was  on  this  oc- 
casion, he  replied,  "Angry,"  and  when  asked 
what  she  said  when  angry,  bis  answer  was, 
"She  said  I  was  throwing  away  money  on 
people  tbat  didn't  care  anything  for  me." 
He  further  testified  tbat  bis  wife  was  Jealousi 
of  blm,  and  when  asked  to  tell  about  the 
Jealousy,  he  said,  "She  was  Jealous  of  my 
men  friends  and  of  my  mother,  any  one  tbat 
was  a  friend  of  minei,"  and  when  asked  what 
she  ever  said  that  led  him  to  believe  she  was 
Jealous,  be  replied,  "She  said  I  cared  more 
for  other  people  than  ber ;  tbat  I  cared  more 
for  mother  and  more  f«f  Mr.  Cosby."  Hs 
further  testified  tbat  sbe  told  blm  be  bad  no 
loyal  friends,  bis  relations  and  cousins  did 
not  care  for  him,  and  that  sbe  said  this  "In 
an  angry  manner"  and  repeated  It  "on  dif- 
ferent occasions."  He  further  testified  that 
tbe  last  year  they  lived  at  Sturgeon  often 
when  be  would  leave  In  tbe  morning  she 
would  tell  him  she  would  not  be  there  when 
be  got  back. 

On  cross-examination  be  denied  having  told 
his  wife  it  was  too  expensive  for  them  to 
board  at  Sturgeon,  and  denied  having  in- 
duced ber  to  go  to  ber  father's  to  raise  a 
garden  and  put  up  fruit  for  the  next  year. 
He  also  denied  having  written  bis  wife  to 
come  to  Sturgeon  for  tbe  purpose  of  quieting 
the  gossip  about  him  and  a  woman  there.  He 
admitted  that  while  he  was  teaching  the  first 
year  there  one  of  the  directors  cautioned  bin* 
tbat  he  was  "showing  too  many  favors"  to  & 
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lady  teacber  there,  but  asserted  that  these 
favors  were  not  undue  attentions  on  the  part 
of  a  man  toward  a  woman,  but  only  the  fa- 
vors of  putting  her  at  the  hend  of  the  school 
and  appointing  her  to  tasks  her  ability  war- 
ranted, and  that  the  caution  was  so  as  not  to 
make  the  other  teachers  dissatisfied.  He  de- 
nied knowing  of  any  gossip  connecting  him 
with  a  lady.  But  he  was  pressed  to  say  if, 
while  his  wife  was  at  her  father's,  he  did  not 
write  her  to  come  to  Sturgeon,  that  there  was 
talk,  and  If  she  were  there  the  gossip  would 
cease.  He  did  not  answer  the  question  as  to 
whether  he  so  wrote  his  wife,  but  went  on  to 
say  that  the  last  year  he  was  at  Sturgeon  his 
wife  was  at  her  father's  and  he  was  staying 
at  the  hotel  In  Sturgeon,  and  he  "heard  gos- 
sip about  the  hotel,"  and  be  asked  the  presi- 
dent of  the  school  board  "if  there  was  any- 
thing to  it,"  and  the  president  said  be  "didn't 
know,  but  there  bad  been  the  past  year,"  and 
he  (plaintiff)  thereupon  asked  him  "if  he 
dldnt  think  it  would  be  better  If  we  were 
keeping  house,"  and  that  then  he  procured 
a  house  from  a  lady  who  was  going  to  Kansas 
City.  He  denied  telling  his  wife  about  the 
gossip  when  she  came.  He  says  that  his  wife 
was  very  sick  four  times  during  their  mar- 
ried life.  He  would  not  say  she  was  "des- 
perately" sick,  but  on  one  of  the  occasions  it 
Vf&g  thought  the  likelihood  was  she  would 
die.  He  testified  fliat  on  one  occasion,  Stm- 
day  morning,  after  he  had  made  the  Are  and 
gone  for  the  mail,  his  wife  refused  to  get  up 
and  get  breakfast  or  to  get  dinner,  and  he 
got  his  meals  out  of  tin  cans.  His  wife  says 
she  never  failed  to  get  his  meals  except  on 
the  occasions  when  she  was  ill,  and  that  they 
both  lived  a  great  deal  on  canned  goods  from 
motives  of  economy. 

Plaintiff's  mother  testified  that  once  when 
she  was  at  their  home  plaintiff  wanted  to  go 
and  nurse  a  sick  neighbor,  as  it  was  plain- 
tiff's turn  to  wait  on  him,  but  defendant  ob- 
jected, saying  she  would  lock  the  door  and 
not  let  him  in  when  he  came  back.  He  went, 
but  his  wife  did  not  lodi  the  door.  When  he 
returned  his  wife  accused  lilm  of  being  some- 
where else,  but  she,  the  mother,  reassured 
her  by  calling  her  attention  to  the  fact  that 
her  husband's  clothes  smelt  like  chloroform, 
the  medicine  used  upon  the  man  he  went  to 
nurse.  This  must  have  been  when  the  wife 
was  sick,  as  the  mother  says  in  that  -connec- 
tion she  went  to  their  home  when  she  was 
called  in  sickness.  However,  in  another  place 
she  says  she  kept  house  for  them  a  while 
when  they  both  were  teaching  at  Hunnewell, 
but  otherwise  was  with  them  in  sickness. 
She  testified  that  when  she  was  vidtb  them 
in  Sturgeon  she  knew  they  were  not  getting 
along,  but  did  not  know  the  cause;  that  on 
one  'occasion  when  a  message  came  over  the 
phone  purporting  to  be  from  the  husband's 
"Cousin  Charley"  at  the  hotel  the  husband 
Invited  "Charley"  to  come  down  to  the  house, 
but  the  latter  said  be  could  not,  and  wanted 


plaintiff  to  come  to  the  hotel,  and  the  wife 
said  "it  was  spending  money;  didn't  think 
be  went  to  the  picture  show,  and  didn't  think 
his  cousin  was  in  town." 

The  mother  testified  that  the  wife  came  to 
her  and  wanted  her  to  have  her  son  live  with 
her,  his  wife,  and  in  this  conversation  the 
wife  made  accusations  against  her  husband. 
An  attempt  was  made  to  show  by  her  that 
the  wife  in  this  conversation  accused  het  bus- 
band  of  performing  criminal  abortions  upon 
her,  but  her  testimony  as  to  what  the  wife 
said  was  that  "she  took  treatment  from  tilm 
that  she  knew  nothing  about,"  or  "took  treat- 
ment from  him  while  she  knew  nothing  about 
it"     The  mother  further  testified  that  the 
wife  tried  to  get  her  to  Induce  her  son  to 
come  and  live  with  the  wife,  and  upon  her 
refusing  to  do  so  the  wife  said   she  knew 
enough  about  the  fire  to  put  him  In  the  penl- 
tentlary.^and  if  he  did  not  come  to  live  with 
her  she  would  use  what  she  knew  and  his 
mother  would  look  at  him  through  the  bars. 
It  developed  on  cross-examination  that  these 
alleged  accusations  on  the  part  of  the  wife 
were  stated  by  her  to  the  mother  when  the 
wife  came  to  her  *'with  the  papers  tot  di- 
vorce," whereniwn  a  motion  was  made  to 
strike  out  the  testimony  l>ecaii8e,  l>eing  made 
after  the  alleged  cause  of  action.  If  any,  had 
accrued,  they  could  not  constitute  Indignities 
to  be  relied  on.    Before  this  motion  was  ruled 
on,  evidence  was  elicited  from  the  witness 
tending  to  show  that  the  occasion  to  which 
she  alluded  "must  have  been"  in  1917,  and 
that  what  the  witness  continued  to  call  "the 
papers  for  divorce"  was  In  fact  the  letter 
from  the  Kirksville  attorneys  hereinbefore  re- 
ferred to.    O^ereupon  the  motion  to  strike  out 
was  overruled.    On  recross-examination  the 
witness  said  that  when  the  wife  came  to  ber 
with  the  letter  sbe  had  received  was  tlie  first 
time  she  knew  the  two  had  separated ;   that 
ber  son  had  never  told  her  nor  bad  be  ever 
intimated  to  her  that  he  was  having  trouble, 
nor  had  the  wife  said  a  word  to  her  about  it, 
though   she  staid   awhile 'at  witness*   home 
that  spring.    The  witness  said  the  wife  had 
"pouty  spells."     With  regard  to  the  mother 
having  charged   the  wife  with  taking    the 
mother's  watch,  the  mother  explained  the  cir- 
cumstance  from   her   vievrpoint   by    saying 
that    she,    the    mother,    merdy    asked    ber 
daughter-in-law,     "Did    yon    pick    up     my 
watch?"  and  did  not  cliarge  her  with  having 
stolen  It    The  mother  says  she,  the  motber, 
had  been  wearing  the  watch  and  had  left  it 
lying  on   the  dresser  In  the  bedroom,  and 
after  ber  daughter-in-law  bad  been  in   the 
bedroom  she,  the  mother,  missed  it  and  asked 
her     daughter-in-law     the    above    question, 
whereupon  the  daughter^ln-law  said  to  her, 
"You  have  charged  me  with  stealing,"  and 
the  daughter-in-law's  sister  thereupon  called 
her  attrition  to  the  fact  that  she,  the  motlier, 
had  the  watch  on  her  person. 

The  wife  testified   that  she  had  always 
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treated  her  husband  with  the  highest  respect  [  that  her  husband  did  not  get  angry  at  her 


and  the  best  she  knew  how;  that  she  was 
always  fond  of  him  end  foolish  over  him; 
that  she  did  not  quarrel  with  him;  that  they 
did  hare  misunderstandings  sometimes',  but 
they  never  let  the  day  go  by  without  making 
them  up,  except  once,  when  his  mother  was 
there  and  caused  trouble  between  them ;  that 
the  mother's  attitude  was  sometimes  friend- 
ly, but  that  she  would  criticize  the  way  the 
household  duties  were  performed,  more  par- 
ticularly the  washing.  The  wife  regarded  the 
mother  as  opposed  to  her,  but  she  was  not 
allowed  to  testify  as  to  things  the  mother  did 
to  wound  her  feelings.  The  wife  testified 
that  there  was  no  quarrel  between  her  and 
her  husband  when  she  left  Sturgeon  to  go  to 
her  father's ;  that  she  did  not  make  any  ac- 
cusations against  him  concerning  another 
■woman,  but  only  pleaded  with  him  to  be  care- 
ful of  his  actions  so  as  to  give  no  occasion 
for  gossip;  that  when  she  came  to  Sturgeon 
in  response  to  Ills  letter  to  come  and  thus  stop 
the  gossip  she  did  not  believe  the  charges 
against  her  husband  and  refused  to  allow  oth- 
ers to  talk  to  her  concerning  them ;  that  the 
reason  she  did  not  go  to  him  when  he  was  in 
the  hospital  was  because  of  the  letter  he  liad 
caused  to  be  written  concerning  the  expense; 
that  she  was  advised  by  the  husband's  moth- 
er not  to  telephone  him  as  she  had  started  to 
do,  but  this  was  excluded  by  the  court  as  be- 
ing Immaterial. 

The  wife  denied  that  she  had  ever  threat- 
ened to  kill  her  husband;  that  at  times  fol- 
lowing the  operations  when  she  was  seriously 
sick,  and  even  when  she  was  able  to  go  about 
the  bouse,  her  nerves  were  for  a  time  in  such 
condition  that  she  was  not  at  herself  ;„  oleo 
that,  after  she  got  word  from  her  husband 
to  go  to  Sheibina  to  make  the  contract  with 
reference  to  the  property  settlement  or  he 
"would  leave  for  France  and  she  would  never 
see  him  again,  she  was  in  a  delirious  condi- 
tion so  that  a  doctor  was  sent  for,  but  she 
knew  nothing  of  it;  that  her  then  disturbed 
mental  condition  did  not  get  all  right  until 
a  few  days  after  the  settlement  contract  had 
been  signed;  that  she  did  not  accuse  her 
busband  of  setting  fire  to  the  bouse,  and  did 
not  charge  her  husband  "in  an  accusing  way" 
of  having  performed  criminal  abortions  upon 
ber;  that  after  her  operation  as  Sturgeon 
there  were  "lots  of  times"  when  she  did  not 
know  what  she  was  doing,  but  only  knew  of 
It  from  what  they  told  her;  that  she  never 
knowingly  told  her  husband  she  would  take 
her  life.  She  says  the  first  she  knew  of  the 
rope  episode  was  when  her  husband  took 
It  from  her;  that  It  occurred  after  they 
bad  retired  at  night;  tliat  she  had  no  recol- 
lection of  having  locked  herself  in  the  closet 
threatening  to  kill  herself,  but  presumed  her 
husband  must  liave  broken  the  door  ogen, 
as  he  says  he  did,  for  she  saw  that  the  side, 
piece  was  broken  and  he  told  her  he  broke  it; 


for  having  attempted  to  take  her  life  on  the 
occasion  mentioned,  for  he  realized  her  con- 
dition and  was  kind  to  her  except  when  his 
mother  was  there. 

With  regard  to  the  matter  of  gossip  con- 
cerning the  husband's  relations  toward  'a 
woman  in  Sturgeon,  the  president  of  the 
school  board  testified  that  he  went  to  the 
husband  at  the  time  and  "cautioned  him 
against  some  criticism  I  had  heard  of  him," 
and  when  plalntitF's  counsel.  In  an  endeavor 
to  show  that  it  was  not  of  an  Improper  na- 
ture, .md  that  his  caution  was  merely  against 
showing  too  much  favoritism  to  one  school- 
teacher over  another,  pressed  the  witness  as 
to  the  husband's  reputation  for  morality,  the 
witness  said  his  reputation  in  that  regard  the 
last  year  he  was  at  Sturgeon  was  not  good. 
It  is  true  the  defendant  had  announced  that 
she  made  no  attack  on  plaintiCfs  morality, 
and  such  evidence  cannot  be  accepted  for 
that  purpose,  but  it  can  be  regarded  as  throw- 
ing great  light  upon  her  husband's  complaint, 
as  one  of  his  grounds  for  divorce,  that  his 
wife  accused  him  with  regard  to  other  wo- 
men. She  says  she  never  did  accuse  him  and 
never  believed  him  guilty,  but  only  pleaded 
with  him  not  to  act  in  a  way  to  create  talk, 
^ven  If  her  statements  to  him  be  regarded  as 
accusations,  they  would  not  constitute  indig- 
nities unless  they  were  unfounded. 

The  foregoing  Is  a  r6sum£,  somewhat  in  de- 
tail, of  the  evidence  upon  which  a  divorce  is 
asked,  except  as  to  the  so-called  accusations 
made  in  the  letters  written  by  the  wife  to 
the  husband.  The  plaintiff  offered  In  evi- 
dence as  Exhibits  B,  C,  D,  E,  and  F 
certain  excerpts  from  defendant's  letters  to 
him.  Exhibit  B  was  an  ex(!erpt  from  page 
2  of  an  undated  letter;  and  Exhibits  D,  E, 
and  F,  were  excerpts  from  a  letter  dated 
May  17,  1918.  These  excerpts  were  offered 
to  show  the  alleged  accusations  which  the 
husband  claims  constitutes  some,  at  least, 
of  the  Indignities  on  which  he  seeks  a  divorce. 
These  matters  relate  to  the  alleged  charges 
of  the  wife  as  to  intimacy  with  other  women, 
the  burning  of  the  house  to  get  the  insur- 
ance, and  the  performing  of  unlawful  abor- 
tions upon  her. 

[1]  We  have^now  reached  the  point  where 
we  must  take  up  the  question  of  the  admissi- 
bility, not  only  of  these  letters,  but  also  of 
the  verbal  communications  taking  place  be- 
tween the  husband  and  wife  when  no  one 
was  present.  It  Is  well  settled  that  private 
communications  between  husband  and  wife 
are  not  admissible.  Berlin  v.  Berlin,  52  Mo. 
151 ;  Miller  v.  MUler,  14  Mo.  App.  418,  421; 
Ayers  v.  Ayers,  28  Mo.  App.  97,  100,  101; 
Long  V.  Martin,  162  Mo.  668,  674,  54  S.  W. 
473;  Gruner  v.  Gruner,  183  Mo.  App.  157, 
171,  165  S.  W.  865.  But  the  plaintiff  says 
the  incompetency  of  these  was  waived,  and, 
as  we  understand  it,  this  claim  of  waiver 
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can  be  classified  under  tbree  beads:  (1)  Be- 
cause defendant  cross-examined  plaintiff  as 
to°  other  communications;  (2)  that  defend- 
ant herself  also  testified  to  confidential  com- 
munications; and  (3)  that  defendant  request- 
ed the  whole  of  the  letters  be  Introduced  In 
evidence.  The  record,  however,  discloses  that 
whatever  was  done  by  defendant  on  which 
plaintiff  predicates  waiver  was  done  after 
her  objection  to  the  competency  of  the  entire 
line  of  testimony  coucerning  confidential  com- 
munications had  been  overruled  by  the  court. 
When  the  first  testimony  concerning  com- 
mimicatlons  was  offered  by  plaintiff,  the  de- 
fendant elicited  the  fact  that  they  were 
private  and  made  when  no  one  was  present, 
and  then  objected  to  any  testimony  on  the 
part  of  the  husband  with  reference  to  con- 
versations between  them,  on  the  ground  they 
were  privileged,  and  aslced  that  any  testi- 
mony of  that  character  be  excluded.  The 
court  said:  "The  objection  Is  overruled  for 
the  present."  The  defendant  excepted,  and 
plaintiff  was  allowed  to  answer.  Further 
evidence  of  communications  was  elicited,  and 
the  record  shows  this  statement,  apparently 
made  by  the  court,  though  the  record  does  not 
affirmatively  so  state:  "It  is  understood  that, 
unless  for  some  other  reason,  the  same  ob- 
jection is  made  to  this  line  of  testimony." 
A  little  further  on,  when  evidence  of  other 
communications  was  offered,  the  defendant, 
before  allowing  the  question  to  be  answered, 
elicited  that  they  were  made  privately  and 
when  the  parties  were  alone,  and  again  ob- 
jected to  the  testimony  as  not  being  compe- 
tent. But  the  court  overruled  the  objection, 
this  time  VFlthout  qualification,  and  again 
defendant  excepted.  When  the  answer  was 
given,  the  defendant  moved  to  strike  It  out 
for  the  reasons  assigned,  and  this  also  was 
overruled,  the  defendant  excepting.  A  little 
later,  when  other  evidence  of  private  com- 
munications, notably  her  threats  to  take 
her  own  life,  was  asked  about,  the  defend- 
ant again  renewed  her  objections'  on  the 
ground  that  they  were  private  communica- 
tions between  husband  and  wife.  The  court 
overruled  the  objection,  and  defendant  ex- 
cepted. Three  and  perhaps  four  times  there- 
after the  defendant  made  the  objection,  and 
each  time  was  overruled,  and  defendant  ex- 
cepted. Whereupon,  at  the  close  of  a  long 
answer  by  plaintiff  to  which  the  above  ob- 
jection had  been  made,  the  court  ruled:  "I 
don't  know  about  going  too  far.  I  will  ad- 
mitt  only  epithets  and  verbal  acts  which 
amount  to  indignities."  Later  on  other  ques- 
tions were  asked  as  to  communications  and 
defendant  again  objected  "because  it  is  a 
private  communication  between  husband  and 
wife."  The  court  overruled  the  objection, 
and  defendant  excepted.  When  the  escerpts 
from  her  letters  were  offered,  the  defendant 
objected  to  them  several  times  on  the  same 
ground,  but  the  objections  were  overruled. 


and  exceptions  were  saved.  And  when  the 
excerpts  were  introduced  in  evidence,  over 
defendant's  objections,  her  counsel  then  re- 
quested that  the  whole  of  the  letters  be  in- 
troduced. 

[i,  3]  Now,   the   alleged   waiver   did   not 
occur  uhtil  after  defendant  had  unavaillngly 
objected  to  the  introduction  of  that  kind  of 
testimony  and  had  been  overruled.    As  to 
what   defendant   did    to '  constitute   waiver, 
the  record  shows  that  the  plaintiff  was  cross- 
examined  in  regard  to  what  he  had  testified 
to  over  defendant's  objections,  or  that  de- 
fendant gave  her  version  of  the  communica- 
tions  plaintiff   had   thus   testified   to.     The 
only  Instance  where  it  might  seem  that  de- 
fendant had  elicited  other  evidence  of  that 
character  from  plaintiff  was  when  he  was 
asked  if  he  bad  told  all  his  wife  said  and 
did  on  these  occasions  about  which  he  bad 
been   interrogated   by  his  counsel,  and   the 
witness  proceeded  to  relate  another  communi- 
cation   taking   place   at   another   time,   and 
about  which  he  had  not  testified  in  diief, 
whereupon  the  defendant  objected  to  it,  but 
the  court  ruled  that  he  should  proceed.    So 
far  as  concerns  the  testimony  of  the  wife  as 
to  what  her  husband  said  while  apparently 
sick  in  bed  in   Kirksville,  the  record   does 
not  disclose  that  no  one  else  was  present, 
and  all  her  other  evidence  as  to  what  he  said 
was  either  giving  her  version  of  what  he  had 
testified  to  or  else  was  concerning  conver- 
sations at  which  others  were  present.    Under 
these  circumstances,  we  do  not  think  the  de- 
fendant waived  the  incompetency  of  these 
private  communlcktlons.     McKee  v.   Rudo, 
222  Mo.  344,  370,  121  S.  W.  312,  133  Am.  St. 
Rep.-  529.    The  defendant  had  at  the  very  out- 
set made  the  objection  and  raised  the  point 
that  all  such  testimony  was  inadmissible,  and 
what  occurred  thereafter  was  not  a  waiver 
thereof,   but   was   a   fight  made  upon    the 
ground  to  which  her  adversary,  under  the 
ruling  of  the  court,  had  driven  her.    The  ob- 
jections and  exceptions  properly  and  clearly 
made  were  sufficient  to  preserve  the  i>oInt  and 
defendant  did  not  have  to  thereafter  pre- 
serve her   rights  by  continually   objecting. 
Bailey  v.  Kansas  City,  189  Mo.  504,  512,  87 
S.  W.  1182;    Schlerbaum  v.  Schierbaum,  157 
Mo.  1,  22,  57  S.  W.  526,  80  Am.  St.  Rep.  604. 
We  think  the  evidence  as  to  the  private  cxtm- 
munications  between  the  parties  should  have 
been  excluded;   an3  the  letters  were  In  the 
same  category.    Hall  v.  Hall,  77  Mo.  App.  600, 
603;    Brown   t.    Brown,   53   Mo.   App.    453, 
These   communications    were  not   such    as 
come  within  the  exception  to  the  rule — that 
is,   ex  necessitate  rel — since   the  exception 
is'  not  one  of  general  necessity  where  no  other 
witnesses  can  be  had,  but  on  a  particular 
necessity,  such  violence  or  injury,  etc.,  or  one 
to  the  other.    State  v.  Vaughn,  136  Mo.  App. 
645,  118  S.  W.  1186.    The  alleged  threat  to 
kill  the  husband,  coupled  with  the  coming 
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at  him  with  a  knife,  may  come  within  the  ex- 
ception, but  none  of  the  other  things  do. 
And,  as  to  this  threat,  the  evidence  of  It  Is 
too  meager,  too  inconsistent  with  the  con- 
ceded conduct  and  course  of  action  by  both 
parties,  to  be  regarded  as  having  any  real 
basis  In  fact  It  is  manifest  that  the  hus- 
band nerer  regarded  the  wife's  putting  the 
razor  under  her  pillow  as  any  threat  or 
danger  to  him,  and  it  is  also  clear  that  what- 
ever was  done  In  this  regard  was  the  result 
of  the  profound  disturbance  to  the  wife's 
mental  and  nervous  system,  which  abortions 
will  so  often  produce.  It  Is  clear  that  he 
never  acted  upon  any  Idea  that  she  ever 
threatened  to  kill  him,  but  only  that  she.  In 
her  depression,  thought  of  taking  her  own 
life.  Not  only  his  entire  course  of  conduct, 
but  his  reasons  for  not  living  with  her,  given 
to  the  two  friends  at  their  house  and  here- 
inabove related,  show  that  he  never  at  any 
time  considered  himself  In  danger. 

[4]  If  the  matters  involved  In  the  private 
communications  be  eliminated  from  the  case, 
there  Is  little  left  upon  which  to  predicate  an 
action  for  divorce.  The  alleged  threats  and 
accusations  made  by  the  wife  to  the  hus- 
band's mother  were,  of  course,  not  privileged. 
But  we  do  not  understand  that  a  private 
communication  which  is  Incompetent  Is  made 
competent  merely  because  the  same  things 
which  formed  the  subject-matter  of  those 
communications  were  also  asserted,  upon  a 
different  occasion,  by  a  spouse  to  some  one 
else.  But,  whatever  was  said  by  the  wife 
to  the  mother,  It  unquestionably  was  not  the 
cause  of  the  husband's  estrangement,  for  the 
reason  that  at  the  time  they  are  charged  to 
have  been  said  the  husband  had  already  de- 
cided upon  a  divorce.  The  wife  had  been 
notified  of  that  fact,  and  had  gone  to  the 
mother  to  enlist  her  efforts  In  behalf  of  a 
reconciliation.  That  a  wife,  striving  to  get 
her  mother-in-law  to  bring  the  -busband 
back  to  her,  would  In  the  same  breath  make 
charges  and  accusations  against  the  husband 
In  such  way  as  to  constitute  Indignities  for 
which  a  divorce  should  be  granted.  Is  strange 
Indeed.  It  is  wholly  inconsistent  with  the 
pathetic,  earnest  efforts  which  the  wife  con- 
tinually made  to  retain  her  husband,  from 
the  time  she  was  first  notified  of  his  Inten- 
tions clear  up  to  the  last.  And  when  we  see 
the  alleged  charges  and  accusations  r«lled 
upon  In  the  letters  anTl  read  them,  not  as 
bare  unrelated  excerpts,  as  plaintiff  would 
have  us  do,  but  read  the  entire  letters  and 
grasp  the  spirit,  purpose,  and  intention  of 
the  writer,  we  cannot  resist  the  conclusion 
that  what  the  wife  said  to  the  mother  has 
likewise  been  misconstrued  and  misinterpret- 
ed as  indignities  when  they  should  not  be  so 
regarded. 

The  defendant,  after  her  objection  to  the 
excerpts  were  overruled,  asked  that  the  whole 
of  the  letters  be,  read  In  evidence,  and.  If 
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this  be  given  the  effect  of  a  waiver  as  to  the 
letters,  then  we  may  examine  them  to  see 
what  light  they  throw  upon  the  whole  of 
such  alleged  charges  and  accusations  which 
the  husband  now  relies  upon  as  Indignities; 
for  his  evidence  of  oral  communications  in 
regard  thereto  are  concerning  the  same 
charges. 

[1, 6]  When  these  letters  are  read  as  a 
whole — there  are  three  of  them — they  are 
seen  to  be,  not  the  manifestations  of  con- 
temptuous, imclvll,  or  Insulting  conduct,  or 
of  settled  hatred  and  estrangement,  but  rath- 
er the  efforts  of  a  distracted  wife  frantically 
trying  by  every  means  In  her  power,  even 
coercion,  to  get  her  husband  to  come  back  to 
her.  No  doubt,  lU-advlsed  and  incoherent 
statements  are  contained  therein.  No  doubt 
statements  were  made  that  are  Irritating 
and  which  were  better  left  unsaid,  but.  In  the 
light  of  the  manifest  spirit  In  which  they 
were  written,  they  do  not  constitute  indigni- 
ties. For  indignities  are  such  acts  as  "con- 
sist of  unmerited  contemptuous  conduct; 
any  act  towards  another  which  manifests 
contempt  for  him;  contumely,  Incivility  or 
Injury  accompanied  with  Insult  and  amount- 
ing to  a  species  of  cruelty  to  the  mind." 
Lynch  v.  Lynch?  87  Mo.  App.  82,  37;  Good- 
man V.  Goodman,  80  Mo.  App.  274,  281.  See, 
also,  Lewis  v.  Lewis,  8  Mo.  278;  Hooper  v. 
Hooper,  19  Mo.  355;  Brown  on  Divorce,  p. 
208 ;  Bishop  on  Mar.,  Divorce  &  Separation, 
{  1827.  Nor  win  one  or  two  unconnected 
acts,  or  a  single  indignity,  be  sufficient;  there 
must  be  a  series  of  them  or  a  course  of  con- 
duct as  distinguished  from  an  Isolated  indig- 
nity. Keropf  V.  Kempf,  84  Mo.  212;  Dow- 
ling  V.  Dowllng,  183  Mo,  App.  454,  167  S, 
W.  1077;  Gruner  v.  Gruner,  183  Mo.  App. 
157,  166  S.  W.  865.  Where  accusations  are 
relied  upon  to  constitute  Indignities,  they 
must  not  only  be  false,  but  must  have  been 
made  without  warrant  or  foundation  and 
with  the  Intent  to  wound.  These  letters 
nowhere  contain  anything  of  this  diaracter 
or  an  element  Impeaching  the  wife's  good 
faith  in  her  admonitions  to  her  husband. 
On  the  contrary,  they  show  on  her  part  a 
deep  and  abiding  affection  for  him,  a  deep 
concern  for  his  spiritual  welfare,  aijd  exhort- 
ing him  to  do  right.  Listen  to  this  plea  In 
tlie  very  opening  sentence  of  the  first  letter, 
begging  him  not  to  go  on  with  his  contem- 
plated divorce: 

"Dear,  I  am  writing  you  once  more,  although 
I  do  not  expect  to  get  an  answer.  I  have  done 
everything  within  my  power  to  keep  you  from 
going  wrong,  but  if  you  still  persist  you  will 
have  to  go.  I  can  do  no  more.  If  you  really 
want  to  be  rid  of  me  and  have  tired  of  me,  I 
shall  not  try  to  keep  you,  though  I  love  you. 
I  do  not  think  you  know  what  you  do  want; 
I  know  yoa  better  than  you  know  yourself. 
Why  didn't  you  come  to  me  and  tell  me  you 
wanted  to  do  this?" 
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Althoo^  she  refers  to  the  operations  per- 
formed on  her  and  charges  bim  with  the 
"ruination"  of  her  health,  yet  even  this  sen- 
tence closes  with  the  statement: 

"But  I  always  thought  you  did  it  to  relieve 
my  suffering,  though  you  acted  unwisely.  Then 
there  are  other  things.  I  know  you  would  have 
something  studied  out  to  offer,  but  remember 
truth  will  prevail  above  all  things  else.  I  have 
always  upheld  you  because  you  were  my  hus- 
band and  I  loved  you  more  than  anything  else, 
and  let  me  say  now  I  would  try  to  find  ex- 
cuses for  you  if  you  repented  of  this  act  and 
made  things  right.  Dear,  every  one  has  to  live 
bis  own  life  and  answer  for  his  own  acts, 
whether  right  or  wrong." 

What  was  this  "act"  she  wanted  him  to  re- 
pent of?  Not  the  act  of  performing  a  crim- 
inal abortion,  but  the  act  of  leaving  her  and 
seeking  a  divorce. 

The  alleged  charge  of  his  having  no  loyal 
friends  Is  made  in  the  course  of  an  argument 
against  his  persisting  in  his  determination  to 
leave  her,  the  consequences  of  which,  as  well 
as  the  spirit  and  purpose  of  the  writer,  are 
contained  In  the  concluding  words  of  this 
part  of  the  letter,  viz.: 

"No  one  around  here  who  knows  this  would 
have  confidence  in  you  as  befoae.  This  will  fol- 
low you  through  life;  no  matter  where  you  go, 
you  cannot  get  away  from  it.  It  will  all  come 
home  to  you.  Then  God  pity  you.  Otha,  how 
can  you  take  advantage  of  one  who  has  trusted 
you  as  I  have?" 

In  this  same  letter  from  which  an  excerpt 
only  is  offered  to  show  "intolerable  indigni- 
ties" occurs  these  passages: 

"I  sit  and  cry,  but  I  know  that  does  no  good. 
I  am  not  telling  yov  this  to  arouse  your  sym- 
pathy if  you  have  any;  I  only  want  you  to 
know  in  what  condition  you  are  leaving  me, 
which  makes  your  act  seem  the  more  contempti- 
ble. It  hurts  me  to  think  that  you  may  some 
time  suffer  as  you  have  before,  ^d  will  have 
no  one  to  care  for  you.  For,  Otba,  no  one  will 
ever  wait  on  you  as  I  have.  Who  would  carry 
your  slop  jar  when  you  were  sick  the  same  as 
when  you  were  well,  etc.,  as  I  have  always 
done?  But  some  men  do  not  appreciate  such 
things.  Have  you  ever  thought  of  these  things? 
You  and  I  were  each  bom  on  Saturday,  engaged 
on  Saturday,  married  on  Saturday,  you  sought 
the  Iawye](8  on  Saturday,  and  we  saw  one  an- 
other last  on  Saturday.  Do  you  wonder  that 
Saturday  has  become  a  day  of  terror  for  me? 
•  •  •  I  shall  not  try  to  force  my  presence  on 
yon  if  I  am  not  wanted  and  am  in  your  way. 
Otha,  although  people  say  you  want  to  marry 
some  one,  I  cannot  believe  you  so  dishonorable. 
I  know  how  you  like  to  have  a  good  time,  and 
as  I  said  before  you  are  sometimes  careless  in 
your  actions,  which  may  lead  people  to  gossip, 
but  I  believe  in  you  in  that  respect.  I  know 
there  have  been  some  who  exercised  an  influence 
over  you,  but  I  cannot  believe  you  care  for 
them.  It  is  hard  to  realize  what  a  mean  girl 
can  do  once  she  has  an  influence  over  any  one. 
Don't  be  angry  with  me  if  I  ask  you  once  again 
to  be  careful  of  your'acti<M8.    I  am  in  earnest. 


for  there  has  been  a  great  deal  of  los^  about 
yoa  at  Kirksville.  I  have  not  let  it  influence  me 
against  you." 

Even  the  letter  of  May  17,  1918,  excerpts 
from  which  are  relied  on  as  charging  him 
with  arson,  starts  out  thus: 

"Otha,  I  am  writing  yon  again  because  I 
want  you  to  know  some  things  which  perhaps 
you  do  not  know,  and  also  I  realize  you  may 
have  been  in  such  a  state  of  mind  as  to  have 
misunderstood  things  I  have  written  before. 
I  understood  yon  to  say  that  yon  did  not  re- 
quest Mr.  Cosby  to  write  the  letter  telling  of 
your  (deration.  He  says  yon  did  and  I  think 
the  letter  proves  that.  He  also  says  he  did 
not  expect  me  to  write  to  thank  him  for  send- 
ing me  the  information.  Neither  did  you  expect 
me  to  come  to  Kirksville  to  see  yon,  as  yoa 
said  not  to  come  on  account  of  expense,  the 
same  as  you  told  your  mother.  Did  you  ac- 
cuse her  of  not  caring  for  yon  because  she  did 
not  go?  And  she  could  have  gone  on  her  own 
money,  while  I  would  have  had  to  use  yours, 
and  if  I  had  disobeyed  you  and  gone  up  there 
yon  would  have  been  angry.  What  elae  codd 
I  do,  but  worry  over  your  condition  and  wait 
for  you  to  come  home." 

In  the  coarse  of  this  letter  are  the  fallow- 
ing passages: 

"Bat  I  believe  you  do  care  for  me.  bat  [I] 
have  just  been  thrown  aside  for  a  time.  I  do 
not  see  how  yon  can  but  care  when  yon  think 
over  our  life  together.  How  I  have  alwaji 
trusted  you,  even  before  marriage.  You  may 
think  to  put  me  out  of  your  life,  me  and  all 
that  I  have  been  to  you,  but  you  win  learn 
something;  there  are  bridges  that  won't  burn. 
You  will  sometimes  think  ot  me.  Yon  said  that 
night  I  was  at  Kirksville  that  I  didn't  care 
for  you;  that  I  only  thought  you  could  make  a 
better  living  for  me  than  some  one  else.  Dear, 
why  did  you  say  such  a  thing?  •  •  •  If  I 
did  not  care  for  yon  why  did  I  always  worry 
about  you  if  you  were  late  coming  home- 
afraid  something  had  happened  to  yon.  Mr. 
Shouse  said,  if  I  was  a  sister  of  his,  he  would 
not  want  me  to  live  with  you,  but  I  love  yea 
and  still  beUeve  this  act  of  yours  is  a  &mily 
weakness  and  hope  you  may  overcome  it. 
*  *  *  Oh !  how  I  wish  I  could  help  yoa  to 
go  the  right  way.  I  am  praying  earnestly  and 
sincerely  for  yon.  I  remember  telling  yon  once 
that  I  would  not  pray  for  you  any  more.  I  was 
ashamed  of  saying  that  and  asked  forgiveness, 
for  it  was  said  in  thoughtlessness  and  I  haw 
never  failed  to  pray  for  yon.  I  wonder  if  yoa 
sometimeB  think  of  how  we  used  to  kneel  to- 
gether with  an  arm  tfround  each  other  while 
I  said  my  prayers  aloud,  a  part  of  which  was 
'forgive  us  our  sins  and  help  us  to  forgive  those 
who  sin  against  us.'  I  say  us  because  you  were 
always  included  and  my  prayer  is  the  same  to- 
day. *  *  *  I  cannot  stand  it  any  longer  the 
suspense,  the  worry,  and  worst  of  all  tlie  looeli- 
ness.  I  have  tried,  but  each  passing  month 
only  makes  it  harder.  I  was  so  happy  with  yoa 
and  even  as  yon  read  this  I  am  thinking  of  you, 
loving  you,  and  praying  for  you,  and  eadi  nigkt 
as  I  go  to  sleep  my  heart  beats  faster  and 
warmer  at  the  thought  of  all  there  had  been. 
Ood  bless  and  keep  you,  deatt" 
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The  reference  to  the  boming  ol^  the  house 
Is  In  the  nature  of  an  exhortation  to  him  to 
pay  back  the  Insurance;  and  It  clearly  ap- 
pears that  whatever  she  thought  he  may 
have  done  In  that  regard  was  caused  by  what 
be  said  to  her  about  It  and  the  way  he  acted 
when  they  left  the  house  prior  to  its  burning. 

In  a  letter  of  November  20,  1917,  she  says: 

"Dear  Otha:  I  am  writing  as  I  could  not  talk 
with  yon,  and  I  want  you  to  read  it  through,  for 
your  sake  as  well  as  mine.  I  did  as  you  said 
and  came  home  and  have  not  bothered  you  since, 
taking  your  word  of  honor  that  you  would 
come  home  at  the  end  of  the  year;  have  talked 
with  a  few  of  onr  friends,  for,  Otha,  I  feel 
that  this  is  a  spell  in  your  life  which  yoo  can- 
not help.  I  never  dreamed  this  would  happen 
to  us.  I  always  thought'  yon  different  and 
much  broader  minded.  What  is  education  for, 
if  not  to  help  us  to  overcome  family  weakness- 
es and  all  trials  and  to  be  real  men  and  women. 
I  know  yon  are  in  a  weakened  and  nervous  con- 
dition, and  I  can  sympathize  with  you,  for  yon 
know  after  my  sickness  I  was  under  a  nervous 
■train.  Uttle  things  seem  very  great  and  little 
mimmderstandingB  seem  very  serious.  At  times 
life  seemed  not  worth  living,  but  when  you 
get  strong  again  things  will  seem  different.  As 
for  saying  yoo  do  not  care  for  me,  I  pay  no  at- 
tention to  that,  as  I  think  you  do  not  mean  it. 
Tou  said  that  once  before,  and  it  nearly  killed 
me  at  first,  but  you  got  over  that,  and  I  for- 
gave you  the  speech,  as  I  have  forgiven  you  of 
all  unpleasant  things  in  onr  life.  Though, 
granting  you  do  think  that  yon  do  not  care  for 
me,  aren't  you  man  enough  to  stand  by  your 
marriage  vow?  Otha,  you  are  all  I  have  to  live 
and  work  for,  and  I  feel  that  I  could  forgive 
you  of  almost  anything.  We  can  let  the  un- 
pleasant past  be  forgotten  and  begin  anew. 
•  *  •  There  is  but  one  right  way — to  live  for 
each  other  and  to  make  each  other  happy.  I 
know  I  have  not  had  an  equal  chance  at  school- 
'work  with  you,  I  having  to  do  housework, 
-washing,  and  ironing  along  with  my  scboolwork, 
as  well  as  being  sick  so  much,  bnt  you  know 
I  was  always  willing  to  sacrifice  that  yon  might 
KO  on  with  your  education.  Then  when  we 
could  better  afford  it  I  could  take  up  schoolwork 
under  less  strenuous  conditions,  as  you  always 
advised  yonr  students  to  do  when  entering  oth- 
er schools.  •  •  •  Otha,  when  you  told  me 
about  the  gossip  about  you  staying  at  the 
hotel,  did  I  question  yon  or  appear  to  doubt 
yonT  No,  I  did  not  care  to  know  of  it,  for  I 
believed  it  false;  even  when  those  old  gossip- 
ers-  were  bold  enough  to  come  to  me,  didn't  I 
tnm  them  down?  Ton  know  I  never  let  any 
one  talk  to  me  about  you.  I  always  upheld  you. 
Then  when  I  tried  to  talk  to  you  and  asked  you 
to  be  careful  of  your  actions  that  tbey  would 
have  nothing  to  base  their  gossip  npon,  yon  re- 
sented it,  and  thonght  I  meant  to  accuse' yon. 
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If  I  had  meant  to  accuse,  I  would  have  lost 
confidence  in  you.  Can't  you  see  that?  •  •  * 
Otha,  haven't  I  stood  loyal  to  yon  in  all  your 

trouble?     When  attacked  you  through 

the  newspapers,  didn't  I  stand  by  you  and  up- 
hold you,  though  I  lost  -a  few  friends?  Oh ! 
can't  you  see  that  this  would  ruin  your  life; 
no  matter  where  you  went,  it  would  follow.  It 
would  be  the  very  chance  the  above  person 
would  want.  He  could  publish  it  everywhere 
because  it  would  be  the  truth.  Oh !  don't  let  it 
happen.  I  have  always  said  and  still  say  any 
two  people  can  get  along  if  both  will  try. 
Think  this  over,  and  oh,  please  write  to  me. 

"Alice." 


[7, 1]  We  have  carefully  studied  this  rec- 
ord, and  cannot  escape  the  conviction  that 
plaintiff  has  not  made  out  a  case  for  divorce 
on  the  ground  of  Indignities.  We  are  aware 
of  the  deference  that  should  be  paid  to  the 
ocxidnsioa  reached  by  the  trial  court,  but, 
with  all  that,  it  is  well  settled  that  the  duty 
rests  with  us  to  examine  the  record  for  our- ' 
selves  and  determine  the  very  right  of  the 
case  as  we  see  It  from  the  evidence.  Gruner 
v.  Gruner,  183  Mo.  App.  157,  167,  165  S.  W. 
865 ;  Clarkson  v.  Clarkson,  22  Mo.  App.  236, 
246,  247.  We  need  not  further  analyze  the 
testimony,  or  the  course  pursued  by  the  re- 
spective parties,  to  show  the  construction  we 
place  upon  the  different  theories  of  the  case 
nor  the  motives  actuating  the  respective  par- 
ties. Sufflceth  it  to  say  that,  if  the  privi- 
leged communications  be  eliminated  from  the 
case,  there  does  not  remain  sufficient  evi- 
dence to  Justify  a  divorce  when  viewed  in  the 
llfht  of  the  course  pursued  by  the  parties 
hereto.  On  the  other  hand,  if  we  consider 
the  case  on  the  whole  evidence,  including  the 
private  communications,  we  are  Impressed 
with  the  fact  that  a  strained  interpretation 
has  been  put  upon  the  wife's  acts  and  con- 
duct; that  the  respective  courses  pursued  by 
the  parties  at  and  after  that  time  show  that 
there  was  nothing  up  to  the  time  of  the 
tLgreei  physical  separaticm  In  February,  1917, 
which  was  regarded  as  "Intolerable  indigni- 
ties." There  has  undoubtedly  grown  up  in 
the  husband  a  desire  to  be  rid  of  this  wife 
who,  after  having  striven  so  earnestly  to  aid 
her  husband  in  ^ttlng  along  in  the  world 
and  whose  health  is  now  broken,  is  now  to 
be  put  away  and  divorced,  but  we  are  not  im- 
pressed with  the  justice  and  soundness  of  the 
reasons  advanced  therefor. 

The  Judgment  Lb  reversed. 

All  concur.    . 
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LUKENS  V.    INTERNATIONAL   LIFE   INS. 
CO.     (No.  13677.) 

(Kansas  City  C!ourt  of  Appeals.     Missouri. 
June  14,  1&20.) 

1.  Costs  €=>I48— Judgment  for  Item  of  costs 
on  appeal  proper  under  stipulation. 

Despite  Rev.  St.  1909,  i{  2284,  2285,  stipu- 
lation of  parties,  venue  of  wbicli  was  laid  in 
trial  court,  providing  for  settlement  of  litiga- 
tion and  judgment  toi  plaintiff  for  a  certain 
sum,  together  with  all  court  costs,  held  to  have 
authorized  judgment  for  plaintiff  for  an  item 
of  costs  consisting  of  the  expense  of  the  tran- 
script made  out  by  the  clerk  of  the  Supreme 
Court  on  appeal. 

2.  Costs  $=9282— Independent  action  does  not 
lie  for  omitted  Item. 

An  independent  action  does  not  lie  for  an 
omitted  item  of  costs. 

3.  Costs  <g=3207— Evidence  held  to  make  prima 
fade  case  for  plaintiff  of  payment  of  Item. 

On  plaintiff's  motion  for  judgment  under 
stipulation  for  the  cost  of  preparing  transcript 
in  the  Supreme  Court  as  an  omitted  item  of 
costs,  evidence  consisting  of  the  certificate  of 
the  clerk  of  the  Supreme  Court  that  plaintiff 
had  paid  the  item  to  the  clerk  held  to  make  a 
prima  facie  case  for  plaintiff. 

Appeal  from  Circuit  CJburt,  Jackson  Cktun- 
fy;  O.  A.  Bucas,  Judge. 
"Not  to  be  offldally  published." 

Action  by  Maggie  L.  Lukens  against  the 
International  Life  Insurance  Coupany. 
From  Judgment  for  plaintiff,  defendant  ap- 
pealed to  the  Supreme  Court,  which  reversed 
and  remanded  the  cause  (269  Mo.  574,  191  S. 
W.  418),  and  plaintiff  brought  error  to  the 
Supreme  Court  of  the  United  States,  the 
case,  while  pending  in  such  court,  being  set- 
tled by  mutual  agreement,  and  plaintiff  filed 
motion  for  judgment  in  the  amount  of  an 
item  of  costs.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Humphrey,  Boxley  &  Beeves,  of  Kansas 
City,  for  appellant. 

Scarritt,  Jones,  Seddon  &  North  and  G.  G. 
Mead,  all  of  Kansas  Qty,  for  respondent 

ELLISON,  P.  J.  This  case  was  originally 
tried  in  the  circuit  court  of  Jackson  county 
and  judgment  rendered  on  April  1,  1913,  In 
favor  of  the  plaintiff  and  against  the  defend- 
ant for  the  sum  of  $2,690.  Defendant  ap- 
pealed the  cause  to  the  Supreme  Court  of 
this  state,  and  that  court  reversed  and  re- 
manded Uie  cause  to  the  circuit  court  of 
Jackson  county.  269  Mo.  574,  191  S.  W.  418. 
Plaintiff  then  prosecuted  a  writ  of  error  to 
the  Supreme  Court  of  the  United  States,  and 
while  the  cause  was  there  pending  it  was 
settled  by  mutual  agreement  to  the  effect  that 
defendant  should  pay  plaintiff  $750  and  all 
court  costs.    Thereupon  the  writ  of  error  In 


the  Supreme  Court  of  the  United  States  was 
dismissed, '  Defendant  paid  the  sum  of  $750 
and  all  costs,  with  the  exception  of  an  item 
of  $54,  which  the  plaintiff  paid  to  the  clerk 
of  the  Supreme  Court  of  the  state  of  Missouri 
for  a  transcript  of  the  record  in  the  cabse, 
sent  by  him  to  the  Supreme  Court  of  the 
United  States,  which  item  the  clerk  of  the 
Supreme  Court  of  'Missouri  omitted  to  show 
on  the  mandate  sent  by  that  court  to  the  cir- 
cuit court  of  Jackson  county  when  It  remand- 
ed the  cause.  The  clerk,  however,  issued  a 
supplemental  certificate  under  his  hand  and 
the  seal  of  the  Supreme  Court,  certifying  that 
said  item  of  costs  had  been  paid  to  him  by 
the  plaintiff. 

Thereafter,  on  (he  7th  day  of  October,  1919, 
plaintiff  filed  her  motion  in  the  assignment 
division  of  the  circuit  court  of  Jackson  coun- 
ty to  allow  as  a  proper  Item  of  costs  under 
the  stipulation  above  set  out  this  Item  of  $54, 
and  for  Judgment  for  said  amount  In  favor  of 
plaintiff  and  against  the  defendant  In  accord- 
ance with  the  stipulation.  At  the  same  time 
there  was  filed  with  the  oaotion  the  certificate 
of  the  clerk  of  the  Supreme  Court  of  Missou- 
ri, heretofore  mentioned,  and  the  stipulation 
of  the  parties,  wherein  defendant  agreed  to 
pay  plaintiff  the  sum  of  $750  and  all  court 
costs,  and  agreed  that.  In  case  sudi  payment 
was  not  made  within  10  days  after  the  date 
of  said  stipulation,  judgment  should  be  en- 
tered In  the  cause  in  favor  of  plaintiff  and 
against  the  defendant  for  $750  and  costs  of 
suit  No  contention  is  made  by  the  defend- 
ant that  the  10  days  had  not  expired.  On  the 
11th  day  of  October,  1919,  the  motion  came 
on  for  hearing  In  the  assignment  division  of 
the  circuit  court  of  Jackson  county  and  was 
submitted  upon  the  motion,  stipulation,  and 
certificate.  No  other  evidence  weis  adduced. 
The  court  sustained  the  motion  and  rendered 
judgment  against  the  defendant  and  In  favor 
of  the  plaintiff  for  $54. 

It  is  the  contention  of  the  plaintlfT  that, 
since  the  writ  of  error  had  been  dismissed  In 
the  Sui)reme  Court  of  the  United  States,  and 
the  Supreme  Court  of  Missouri  had  reversed 
and  remanded  the  cause  for  a  new  trial,  and 
its  mandate  was  on  file  in  the  circuit  court 
of  Jackson  county,  the  said  circuit  court  bad 
jurisdiction  to  entertain  said  motion  and  ren- 
der judgment  In  accordance  with  the  stipula- 
tion of  the  parties,  and  that  there  was  suffi- 
cient evidence  before  the  court  to  sustain 
such  judgment.  The  stipulation  between  the 
parties,  referred  to  above,  is  as  follows: 

"In  the  Circuit  Court  of  Jackson  County,  ilH- 
souri,  at  Kansas  City,  January  Term,  1919. 
Maggie  L.  Lukens,  Plaintiff,  v.  Internation- 
al  Life   Insurance    Company,    Defendant. 
No.  69423.    SUpulaUon. 
"It  is  agreed  and  stipulated  between  the  par- 
ties to  tills  cause  that  all  matters  in  controver- 
sy therein  are  compromised  and  settled,  and  in 
consideration  thereof  the  defendant  sliall  pay 
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to  the  plaintiff  the  sum  of  seven  hundred  fifty 
dollars  within  ten  days  from  this  date,  and  aU 
court  costs. 

"If  such  payment  is  not  made  within  the 
time  stated,  judgment  shall  be  entered  in  this 
case  in  favor  of  the  plaintiff  and  against  the 
defendant  for  seven  hundred  fifty  dollars,  with 
interest  from  this  date  at  the  rate  of  six  per 
cent,  per  annum,  and  costs  of  suit." 

[1]  Defoidaat  has  presented  several  objec- 
tions to  the  action  of  the  trial  court  In  sus- 
taining plalntifTs  motion.  It  claims  that  the 
court  was  without  Jurisdiction,  citing  Wilson 
T.  Stark,  47  Mo.  App.  116,  Berberct  v.  Ber- 
beret,  136  Mo.  671,  38  S.  W.  551,  and  Roberts 
T.  Modern  Woodmen,  146  Mo.  App.  71,  123  S. 
W.  60.  Those  cases  are  not  applicable.  They 
did  not  involve  costs,  such  as  statutory  cleri- 
cal feea^  which  go  along  with  the  case  and 
are  taxed  by  the  proper  officer.  They  were 
cases  where  the  court  must  adjudicate  the 
claim  for  printing  abstracts  and  fix  the 
Amount  thereof  as  a  part  of  the  judgment, 
which  mtjst  be  had  at  the  term  or  not  at  all. 
Tke  item  of  cost  Involved  here  was  for  the 
transcript  made  out  by  the  clerk  of  the  Su- 
preme Court  of  Missouri,  and  we  think  it 
dear  should  be  considered  as  a  part  of  the 
costs  in  the  case,  made  up  from  the  statutory 
fees  allowed  for  such  work.  The  court  did 
not  fix  or  adjudicate  the  amount,  as  in  the 
cases  above  cited,  but  mer^y  allowed  the 
sum  of  items  as  fixed  by  the  statute. 

In  a  reply  brief  defendant  cites  us  to  sec- 
tion 2284,  R.  S.  1909,  providing  that  "'the 
derk  shall  tax  and  subscribe  all  bills  of  costs 
arising  in  any  causes  or  proceedings  Institut- 
ed or  adjudged  in  the  court  of  which  he  is 
the  clerk,"  and  section  2285,  reading  as  fol- 
lows: 

"Any  person  aggrieved  by  the  taxation  of  a 
bill  of  costs  may,  upon  application,  have  the 
same  retaxed  by  the  court  in  which  the  action 
or  proceeding  was  had,  and  in  such  re  taxation 
all  errors  shall  be  corrected  by  the  court." 

It  says  that  these  sections  make  evident 
that  any  action  taken  for  correction  of  the 
costs  should  be  taken  in  the  Supreme  Ckiiu-t 
But  defendant  leaves  out  of  consideration  the 
stipulation  of  the  parties,  the  venue  of  which 
was  laid  In  the  court  in  which  the  original 
case  was  pending  and  the  title  to  the  case  set 
out  as  It  had  been  from  the  beginning.  In 
which  court  (that  is,  the  trial  court)  a  Judg- 
ment for  a  certain  siun  was  to  be  rendered, 
together  with  "all  court  costs."  This  is  a 
binding  obligation.  As  said  by  the  Supreme 
Court  in  Schawacker  t.  McLaughlin,  139  Mo. 
333,  343,  40  S.  W.  935,  938,  "that  stipulation 
is  binding  upon  all  competent  parties '  who 
made  it**  That  case  was  where  they  were 
endeavoring  to  hold  a  surety  on  a  cost  bond 
wherein  there  was  a  stipulation,  and  it  was 
idaimed  the  stipulation  bound  the  surety. 
The  court  said  that: 


"The  answer  to  that  contention  is  that  such 
expenses  only  become  chargeable  as  costs  by. 
virtue  of  contract  [stipulation],  and  only  those 
who  join  in  the  contract  are  bound  thereby." 

In  Murphy  v.  Smith,  86  Mo.  333,  338,  the 
Supreme  Court  said: 

"If  a  party  in  his  compromise  agreement  stip- 
ulates for  an  adjudication  of  costs,  in  such  a 
matter  that  a  court  would  feel  justified  in  en- 
forcing it,  irrespective  of  any  judgment  on 
the  cause  of  action,  such  stipulation  might  af- 
ford special  authority  to  the  court  to  render 
judgment  in  accordance  with  its  requirements." 

In  Thompson  v.  Union  Elevator  Co.,  77  Mo. 
620,  .522,  It  is  said  that— 

"If  a  party  would  have  the  costs  adjudged 
against  his  adversary,  who  prevails  in  the  suit 
by  reason  of  a  compromise,  under  which  the 
suit  cannot  be  further  prosecuted,  he  should 
so  stipulate  in  his  compromise  agreement." 

So  In  the  case  before  us  the  parties  have 
stipulated  that  the  trial  court  shall  render 
Judgmoit  for  "all  court  costs."  That  this  in- 
cluded costs  In  the  Supreme  Court  Is  made 
clear  by  the  interpretation  of  the  parties 
themselves,  since  all  costs  have  been  paid 
save  the  one  item  Inadvertently  omitted. 

[2]  But  defendant  Insists  that  If  plaintiff 
has  a  claim  for  the  omitted  Item'  of  costs.  It 
is  by  an  Independent  action.  The  Supreme 
Court  has  held  that  such  an  action  would  not 
lie.  McGindley  v.  Newton,  75  Mo.  115,  117; 
State  ex  rel.  v.  Railroad,  78  Mo.  675,  577. 
In  the  latter  case  the  court  said: 

"The  fact  that  everything  else  which  was 
taxed  by  the  clerk  has  been  paid  does  not 
change  the  obligation  of  the  defendant  to  pay 
the  fee  now  claimed,  and  which  should  have 
been  taxed  a.t  the  time  of  the  Judgment.  An 
application  upon  notice  in  the  original  action  is 
the  proper  method  of  making  the  correction.  A 
distinct  and  independent  suit  to  effect  this  pur- 
pose would  not  lie." 

[3]  Finally,  it  is  datmed  that  the  evidence 
in  plaintiff's  behalf  did  not  show  that  the 
item  of  cost  has  not  been  paid  by  defendant 
We  think  a  prima  facie  case  was  made.  And 
it  seems  defendant  must  have  thought  so,  too, 
for  it  submitted  the  case  without  asking  a 
declaration  in  the  nature  of  a  demurrer. 
But,  putting  that  aside,  it  is  conceded  that 
defendant  paid  the  compromise  sum  of  $750 
agreed  upon  and  all  the  costs,  save  the  omit- 
ted Item  of  $54.  That  item  was  paid  to  the 
clerk  of  the  Supreme  Court  by  plaintiff.  This 
was  shown  by  the  certificate  of  the  derk  of 
the  Supreme  Court,  admitted  without  objec- 
tion from  defendant.  We  think  a  prima  facie 
case  was  made,  without  regard  to  the  propo- 
sition of  the  onus  being  on  defendant  to 
prove  jwiyment. 

The  Judgment  should  be  affirmed.  All 
concur. 
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CENTRAL  NAT.  BAflK  v.  WALTER- 
SCHEID.     (No.  13568.) 

(KansaB  City  Court  of  Appeals.    Missouri. 
June  14,  1920.) 

1.  Bill*  and  notM  «=>92( I)— Liability  of  de- 
fendant to  bank  on  accommodation  note  sup- 
ported by  cashier's  note  as  consideration. 

Thougli  defendant  gave  plaintiff  bank  Iiia 
note  for  its  accommodation,  if  cashier's  firm 
gare  their  note  to  defendant  in  consideration 
for  note  which  defendant  signed  defendant  is 
liable  to  bank  on  his  note;  otherwiae  if  when 
defendant  received  note  of  cashier's  firm  it 
was  understood  it  was  not  to  be  paid,  so  that 
it  was  not  consideration  for  defendant's  note. 

2.  Bills  and  Botes  «=>504— Indorsement  of  pay- 
ment admissible  as  tending  to  show  note  was 
for  accommodation. 

In  action  by  bank  on  note  executed  to  it, 
as  defendant  maker  daimed,  for  its  accommo- 
dation only,  indorsement  of  payment  of  the 
note  as  of  the  day  following  its  date,  though 
stricken  out  by  the  bank's  attorney  after  the 
note  was  handed  him  for  suit,  held  admissible  in 
evidence  for  defendant  as  tending  to  show  note 
was  accommodation  paper. 

3.  Evidence  «=s>432— Proof  of  understanding 
note  not  to  be  paid  admissible  on  Issue  of  no 
consideration  and  accommodation. 

In  action  by  bank  on  note  claimed  by  de- 
fendant maker  to  have  been  given  for  accom- 
modation, evidence  of  verbal  understanding 
that  note  was  not  to  be  paid  held  not  inadmis- 
sible as  contradicting  its  terms;  action  being 
between  original  parties,  and  evidence  being 
received  on  issue  of  no  consideration  and  ac- 
commodation. 

Appeal  from  Olrcnit  Oourt,  Cooper  Coun- 
ty ;•  J.  G.  Slate,  Judge. 

Action  by  the  Central  Kational  Bank 
against  Johil  B.  Walterscheld.  From  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

W.  G.  Pendleton,  of  Boonvllle,  and  R.  D. 
Williams,  of  Kansas  City,  for  appellant 

Jerry  M.  Jeffries,  of  Moberly,  Jeffries  & 
Corum,  of  St.  Louis,  and  W.  V.  Draffen,  of 
Boonvllle,  for  respondent 

ELLISON,  P.  J.  This  Is  an  action  on  a 
promissory  note  for  |3,790.60  due  la  60  days 
from  date,  given  by  the  defendant  to  the 
plaintiff  bank.  The  Judgment  In  the  trial 
court  was  for  the  defendant 

The  defense  was  that  the  note  was  given 
without  consideration  and  for  the  accommo- 
dation of  the  bank.  The  evidence  tended  to 
show  that  A.  H.  Stephens  was  assistant 
cashier  of  the  bank  and  controlled  the  man- 
agement of  its  business,  Emd  that  on  the  9th 
of  September,  1915,  he  requested  defendant 
to  sign  the  note  for  the  bank  for  its  accom- 
modation   that   it  might  be  shown   to  the 


"bank  examiner"  as  a  part  of  Its  assets.  De- 
fendant did  business  at  the  bank  and  was  a 
close  friend  to  Stephens,  but  be  hesitated 
about  signing  the  note;  yet  after  Stephens 
assured  him  no  harm  coold  come  of  It,  that 
be  would  not  be  expected  to  pay  it,  and  of- 
fer to  give  his  (Stephens')  own  note  to 
him  for  some  amount,  not  to  be  paid,  but 
merely  to  cover  or  show  the  transaction,  he 
signed  the  note.  Neither  principal  nor  inter- 
est was  ever  demanded  of  him,  and  the  note 
was  Indorsed  as  canceled  in  these  words: 
"June  30— paid  July  1,  16."  It  was  not 
shown  who  made  the  indorsement,  bat  it  was 
made  while  In  plaintiff's  possessioii.  A  line 
was  drawn  through  this  indorsement  after  the 
note  was  placed  in  the  hands  <tf  plaintiff's 
attorney.  No  effort  was  ever  made  by  de- 
fendant to  collect  the  Stephens  note,  and  It 
had  been  lost 

There  was  evidence  In  plaintiff's  bdudf 
that  Stephens  and  his  son,  as  partners,  were 
operating  a  garage  in  BoonvUie  wlUi  an 
overdrawn  account  at  plaintiff  bank,  and 
that  the  note  was  given  by  defendant  for  Ibe 
accommodation  of  Stei)hena  &  Son  and  was 
used  by  them  in  the  bank  as  a  credit  on  the 
account  of  Stephens  ft  Son.  The  issue  In  tbe 
trlfil  conrt  was  whether  the  liote  was  given 
for  accommodation  of  plaintiff  bank  or  the 
firm  of  Stephens  ft  Son,  and  the  court  gave 
Instructions  tor  each  party  on  the  respective 
theories.  Instraction  A  for  plaintUt  was 
amended  by  the  conrt  by  inserting  an  addi- 
tion as  to  defendant  accepting  the  note  dgn- 
ed  by  Stephens  ft  Son,  just  preceding  the 
words  "In  consideration  for  the  note  whidix 
defendant  had  signed  to  tbe  bank,"  and 
striking  out  a  phrase  at  the  close  of  the  in- 
struction. This  action  of  the  court  did  no 
possible  harm  to  plaintiff  and  made  tbe  In- 
struction dearer.  A  clause  as  to  considera- 
tion was  stricken  out  of  Instructloa  B, 
which,  in  view  of  the  direction  foUowing, 
was  useless. 

[1]  But  the  court  also  Instmcted  the  Jury 
that,  although  the  note  may  have  been  given 
for  the  accommodation  of  the  bank,  yet,  if 
Stephens  &  Son  gave  their  note  to  defoidant 
in  consideration  for  the  note  which  defend- 
ant signed  for  the  bank,  the  verdict  must  be 
for  the  plaintiff.  On  the  other  hand,  the 
court  instructed  the  jury  to  the  effect  that, 
although  when  defendant  executed  the  note 
to  the  plaintiff  bank  for  Its  accommodation 
he  received  from  Stephens  ft  Son  their  note 
for  the  same  amount,  with  the  understand- 
ing that  it  was  not  to  be  paid  and  was  given 
and  received  merely  to  show  the  entire 
transaction,  there  was  no  consideration,  and 
the  verdict  should  be  for  defendant  These 
Instructions,  as  shown  by  the  authorities 
hereinafter  cited,  properly  declared  the  law, 
and  we  must  abide  by  the  verdict  of  the  Jury. 

[2]  As  has  been  already  stated  the  note  is 
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Indorsed  u  "paid  Jnly  1,  16."  This  was 
done  while  In  plaintiff's  possession.  A  line 
■was  afterwards  drawn  through  the  indorse- 
ment by  plaintiff's  attorney  after  the  note 
was  handed  to  him  for  suit.  But  no  expla- 
nation Is  given  why  It  was  done;  and,  In  the 
absence  of  explanation,  the  Indors^nent, 
while  not  showing  payment  in  a  case  where 
It  Is  conceded  no  payment,  in  the  ordinary 
meaning  of  that  term,  had  really  been  made, 
yet  It  Is  very  strong  evidence  that  the  note 
was  not  regarded  as  an  obligation  against 
defendant  and  that  it  was  in  plaintiff's 
hands  merely  as  accommodation  paper.  The 
Indorsement  was  clearly  admissible  in  evi- 
dence in  defendant's  behalf. 

[3]  So  we  think  the  point  made  by  plain- 
tiff that  evidence  of  a  verbal  understanding 
that  a  note  was  not  to  be  paid  could  not  be 
received  to .  contradict  its  written  terms  is 
not  well  made.  This  action  is  between  the 
original  parties,  and  the  evidence  was  well 
received  on  the  Issue  of  no  consideration  and 
accommodation.  First  National  Bank  v. 
Freeman  (W.  Va.)  »8  S.  B.  558,  and  authori- 
ties cited  below. 

That  the  case  was  properly  tried  and  that 
the  result  is  Justified  by  the  law  is  abundant- 
ly sustained  by  authority.  Chicargo  Title  & 
Trust  Co.  V.  Brady,  165  Mo.  197,  65  S.  W. 
803;  Messmore  v.  Meyer,  56  N.  J.  Law,  32, 
27  Atl.  938;  Citizens'  Trust  Co.  v.  McDou- 
gald,  132  Tenn.  323,  178  S.  W.  432,  L.  R.  A. 
19170,  840;  Woodbury  v.  Gllck,  151  Iowa, 
648,  182  N.  W.  67;  Central  Bank  v.  Ford 
(Tex.  Oiv.  App.)  152  S.  W.  700;  Bank  ▼. 
Keith,  85  Mo.  App.  409. 

The  judgment  is  affirmed. 

AH  concur. 


VERNON  etal.  V.AMERICAN  RY.  EXPRESS 
CO.     (No.  2721.) 


(Springfield  Court  of  Appeals. 
June  5,  1020.) 


Missouri. 


1.  Pleading  «=34I8(2)— Objection  of  Inoonslst- 
•»ty  In  connts  waived  by  answering  and  go- 
ing to  trial. 

Objection  by  demurrer  that  petition  con- 
tained inconsistent  counts  was  waived  by  an- 
swering and  going  to  trial  after  the  demurrer 
was  overniled,  under  Rev.  St  1909,  §  1804. 

2.  Carriers  «=»I08— When  Insurer  of  frelglit. 

A  common  carrier  is  an  insurer  of  freight, 
except  as  against  an  act  of  God,  the  public  ene- 
my, and  the  inherent  nature  of  the  freight. 

3.  Carriers  «=>l  1 9— Extraordinary  hot  weath- 
•r  an  aot  of  God. 

Extraordinary  hot  weather  is  an  act  of  Ood, 
and  a  carrier  is  not  liable  for  injury  to  freight 
caused  thereby. 


4.  Carriers  <e=s>  1 23— Extraordinary  hot  weath- 
er must  be  sole  oause  of  damage  to  goods. 

Extraordinary  hot  weather,  as  an  act  of 
God,  does  not  relieve  a  carrier  from  liability 
for  damage  to  a  shipment  of  dressed  poultry, 
if  the  carrier's  negligence  contributed  to  the 
loss. 

5.  Carriers  ®=>I20— Liable  for  damage  to  per- 
ishables caused  by  negligent  delay. 

If  goods  are  lost  or  damaged  on  account  of 
their  inherent  perishable  nature  without  fault 
of  the  carrier,  there  is  no  liability ;  but  a  carrier 
is  liable  where  it  negligently  delays  in  delivering 
a  shipment  and  permits  the  inherent  tendency 
to  have  its  natural  effect. 

8.  Carriers  «=>I34— Evidencesufflcient  to  show 
negligent  delay  In  delivery  of  perishable  goods. 

In  an  action  for  loss  or  damage  to  a  ship- 
ment of  dressed  poultry,  evidence  held  sufficient 
to  sustain  finding  that  the  carrier  was  guilty  of 
negligent  delay  In  delivering  shipment  at  desti- 
nation. 

7.  Carriers  ^3>l  18— Express  company  liable  for 
■•gllgenoe  of  railroad. 

A  railroad  is  the  agent  of  an  express  com- 
pany when  carrying  goods  for  It,  and  the  ex- 
press company  must  respond  for  the-negUgence 
of  the  railroad  in  transporting  a  shipment. 

8.  Carriers  <S=389— May  sell  perishable  goods 
on  consignee's  refusal  to  receive. 

A  carrier  which  is  not  negligent  has  the 
right  to  sell  and  dispose  of  a  shipment  of  dam- 
aged perishable  goods  to  the  best  advantage, 
where  the  consignee  refuses  to  receive  it,  in 
which  case  consignor  can  only  recover  the 
amount  for  which  the  shipment  sold. 

9.  Trial  (Sf»386(2)— No  error  In  refusing  In- 
struction. 

In  action  against  carrier  for  loss  or  injury 
to  perishable  goods,  where  court  found  that 
defendant  was  negligent,  case  being  tried  before 
court  without  a  jury,  there  was  no  error  in  re- 
fusing a  declaration  of  law  as  to  the  measure 
of  damages  where  a  carrier  is  not  negligent. 

10.  Carriers  ®=3|32— Burden  on  carrier  to  ac- 
count for  unreasonable  delay  In  making  de- 
livery. 

Where  shipper  by  express  showed  arrival  of 
dressed  poultry  in  consignee's  city  in  the  early 
morning  of  a  very  hot  day,  and  failure  of  de- 
fendant express  company  to  deliver  to  consignee 
until  six  hours  later,  the  burden  then  shifted 
to  the  defendant  to  account  for  the  unreason- 
able delay  in  making  delivery;  the  facts  relating 
thereto  being  peculiarly  and  exclusively  within 
its  knowledge. 


Appeal  from  Circuit  Cionrt,  Laclede  Coun- 
ty; Ii.  B.  Woodside,  Judge. 

Action  by  James  Vernon  and  W.  R.  May- 
field  against  the  American  Railway  Express 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 


«=3For  other  cases  see  same  topic  and  KEY -NUMBER  in  all  Ker-Nnmbered  Diseste  and  Indezai 
222  S.  W.-^8 
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A.  M.  Hartung,  of  New  York  City,  and  A. 
W.  Curry,  of  Lebanon,  for  appellant. 

I.  W.  Mayfleld  &  Son,  of  Lebanon,  for  re- 
spondents. 

STURGIS,  P.  J.  PlalntUf's  cause  of  action 
is  based  on  defendant's  failure  as  a  common 
carrier  to  well  and  safely  carry  eight  barrels 
of  dressed  poultry  from  Lebanon,  Mo.,  to  St. 
Louis,  Mo.,  and  there  deliver  the  same  to  the 
consignee,  Levy  Bros.  Ck>mmls3ion  Company. 
This  poultry  was  delivered  to  defendant  for 
shipment  on  the  evening  of  December  7, 1818, 
and  it  is  alleged  should  have  been  delivered 
to  the  consignee  on  the  morning  of  December 
8th,  but  was  not  delivered  till  the  middle  of 
the  afternoon  of  that  day,  when  It  was  found 
to  have  been  spoiled  and  so  damaged  that 
the  consignee  refused  to  accept  same.  The 
defendant  thereupon  sold  such  poultry  for 
the  best  price  it  could  obtain  and  tendered 
the  proceeds  to  plaintiff.  This  amount  plain- 
tiff refused  to  accept  in  full  settlement.  On 
trial  without  a  Jury  in  the  circuit  oonrt, 
plaintiff  obtained  Judgment  for  the  full  value 
of  the  shipment,  and  defendant  appeals. 

The  evidence  shows  that  Lebanon  is  some 
ISO  miles  from  St.  Louis,  and  that  defendant 
used  the  trains  of  the  St  Louis  &  San  Fran- 
cisco Railroad  in  malting  its  shipments.  The 
first  train  carrying  express  after  plaintiff  de- 
livered this  poultry  to  defendant  at  Liebanon 
left  there  near  midnight  and  arrived  at  St. 
Louis  at  6:65  the  next  morning.  The  other 
trains  carrying  express  left  Lel>anon  later 
that  night  and  arrived  at  St.  Louis  about  8:30 
and  9  o'clock,  respectively,  the  next  morning 
The  consignee  testified  that  the  weather  was 
very  warm  for  that  time  of  year  and,  expect- 
ing this  poultry  and  knowing  that  it  might 
spoil,  he  called  the  defendant's  St  IjOuIs  oUice 
in  regard  thereto  about  7:15  in  the  morning 
and  was  informed  that  the  shipment  was  then 
there.  This  shows  that  it  arrived  on  the  Brst 
train.  The  consignee  offered  to  himself  send 
for  the  shipment,  but  was  Informed  that  it 
would  be  sent  out  at  once.  The  general  fore- 
man of  the  defendant's  commission  depart- 
ment said  that  the  train  carrying  this  ship- 
ment v/ab  due  about  8  a.  m.,  So  that  there  is 
abundant  evidence  that  the  poultry  arrived  in 
St.  Louis  early  In  the  morning  of  December 
Sth.  The  evidence  of  the  clerk  of  defendant's 
superintendent  that  the  express  cars  were 
not  delivered  till  a  later  hour  on  December 
9th  is  of  no  importance,  as  tliat  was  a  differ- 
ent date.  All  the  evidence  shows  that  this 
poultry  shipment  was  not  delivered  to  the 
consignee  till  3  p.  m.  of  December  8tb,  and 
there  is  no  question  as  to  its  being  delivered 
in  a  damaged  condition.  The  uncontradicted 
evidence  also  Is  that,  while  the  weather  was 
unusually  warm  for  that  time  of  year,  the 
poultry  had  been  carefully  packed  in  ice  in 
good  condition,  and  would  easily  stand  tl^e 


ordinary  trip  from  Lebanon  to  St.  Louis  and 
delivery  there.  It  was  also  sho\m,  and  this 
seems  obvious,  that  after  the  ice  has  melted 
dressed  pdultiy  will  spoil  by  standing  Ave  or 
six  hours  uncared  for.  That  plaintiff  made  a 
case  on  the  facts  seems  too  plain  for  argu- 
ment 

[1]  The  petition  is  In  two  counts;  one  al- 
leging a  conversion  of  plaintiff's  poultry  by 
defendant  In  failing  to  deliver  it  to  consignee, 
and  the  other  for  damages  based  on  the  neg- 
ligent delay  in  shipping  and  delivering.  The 
petition  was  demurred  to  on  the  ground  of 
inconsistency  in  the  two  counts,  and  on  the 
ground  that  one  was  based  on  tort  and  the 
other  on  contract  By  answering  and  going 
to  trial  after  the  demurrer  was  overruled  the 
defendant  waived  this  point.  Section  IS&l, 
R.  S.  1909.  Besides  this,  plaintiff  was  requir- 
ed to  elect,  and  did  elect,  to  stand  on  the  sec- 
ond count  of  the  petition.  That  count  and 
the  cause  of  action  there  stated  is  all  that  is 
before  this  court 

12-4]  A  common  carrier  is  an  insurer  of 
freight,  except  as  against  an  act  of  (iod,  the 
public  enemy,  and  the  inherent  nature  of  the 
freight  Singer  v.  Amer.  Express  Co.,  219  S. 
W.  C62.  It  is  claimed  that  the  damage  to 
this  shipment  of  poultry  was  due  to  the  first 
exception  mentioned,  in  that  the  weather  was 
unusually  warm  for  December.  Ifixtraordina- 
ry  hot  weather  at  a  particular  time  would 
come  within  such  exception,  but  to  excuse  the 
carrier  on  such  ground  the  extraordinary 
weather  condition  must  be  the  sole  cause  of 
the  loss.  If  the  carrier's  negligence  contrib- 
utes to  such  loss,  then  there  is  liability. 
Such  is  the  holding  in  the  cases  dted  by  de- 
fendant VaU  T.  RaUroad,  63  Mo.  230; 
Hance  v.  Railroad,  4&  Mo.  App.  179.  Wliile 
the  weather  was  unusually  warm,  the  uncon- 
tradicted evidence  is  that  this  {loultry  was 
carefully  packed  in  ice,  so  as  to  easily  stand 
the  time  required  for  shipment  and  delivery 
at  destination.  The  unusual  and  linexplatned 
delay  of  at  least  six  hours  in  making  delivery 
combined  with  the  warm  weather  in  causing 
the  losjj.  Defendant  knew  of  the  warm 
weather  and  the  perishable  nature  of  the 
shipment,  demanding  prompt  delivery. 

[t]  We  agree,  alsoi  that  a  carrier  ia  not  an 
insurer  of  perishable  goods  as  against  loss 
due  solely  to  sudi  cause.  If  goods  are  lost 
or  damaged  on  account  of  their  inherent  per- 
ishable nature  without  fault  of  the  carrior, 
there  is  no  liability.  Singer  v.  Amer.  Kx- 
press  Co.,  219  S.  W.  062.  In  Funsten  Fruit 
Co.  v.  RaUroad,  163  Mo.  App.  426^  437,  143 
S.  W.  839,  842,  the  law  is  well  stated  thus: 

"No  one  can  doubt  that  the  carrier  is  not  lia- 
ble for  sach  damages  as  may  result  solely  from 
an  inherent  infirmity  in  the  goods  in  his  care, 
no  more  than  is  he  liable  for  loss  entailed  solely 
by  the  act  of  God,  the  public  enemy,  or  the  care- 
lessness of  the  shipper.     See  Hutchinson  on 
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Carriers  (2d  Ed.)  f  216a;  libby  ▼.  St.  L.,  I, 
M.,  etc.,  E.  Co.,  137  Mo.  App.  276,  117  S.  W. 
659.  Bnt,  though  auch  be  true,  it  is  true  as 
well  that  the  carrier  is  liable  to  respond  for 
the  results  of  his  own  negligence,  and  if  it 
appears  that  his  negligent  conduct  conduced  to 
set  the  inherent  infirmity  of  the  goods  in  mo- 
tion, to  the  damage  of  the  owner,  it  will  suffice; 
in  other  words,  the  exemption  on  account  of 
the  infirmity  of  the  goods  obtains  only  where 
the  loss  is  solely  attributable  to  such  infirmity, 
for  if  the  carrier's  negligence  commingles  with 
the  infirmity  and  contributes.in  part  to  the  dam- 
age, liability  is  entailed  therefor  against  the 
carrier  for  its  tortious  conduct." 

Had  the  defendant  permitted  tbe  consignee 
to  call  for  and  take  the  poultry  early  In  the 
morning  of  Its  arrival  in  St.  Louis,  or  had  it- 
self delivered  same  promptly,  aa  it  promised 
to  do,  there  would  have  been  no  damage,  or,  if 
there  had  been,  defendant  would  not  be  liable. 
The  delay  In  delivering  permitted  the  inher- 
ent tendency  of  dressed  meat  to  decay  in 
warm  weather  to  have  Its  natural  effect,  and 
where  such  delay  is  negligent  the  carrier  Is 
liable.  4| 

[•]  It  was  claimed  that  there  was  no  evi- 
dence as  to  what  was  a  reasonable  time  in 
which  to  make  delivery  to  the  consignee  aft- 
er the  shipment  arrived  in  St.  Louis.  We 
tmnk  there  is.  The  address  of  the  consignee 
Is  707  North  Fourth  street  in  that  dty.  It  Is 
also  shown  that,  on  the  same  morning  this 
shipment  came  to  St.  Louis,  another  ship- 
ment came  from  the  same  town  of  Lebanon 
over  the  same  route  to  the  same  consignee, 
and  this  other  one  was  delivered  by  defend- 
ant at  an  early  hour  in  the  forenoon.  That 
the  other  shlinnent  was  delivered  early  in  the 
day  is  evidence  that  this  one  could  have  been 
so  delivered  also,  and  that  the  failure  to  de- 
liver this  one  till  some  six  hours  later  was 
negligence. 

17]  A  number  of  declarations  of  law  were 
asked  by  defendant  and  refused.  As  the  case 
was  tried  by  the  court  without  a  jury,  these 
are  of  no  importance,  except  to  show  that  the 
court  decided  the  case'  on  the  wron^  theory 
of  the  law.  What  we  have  said  shows  that 
the  defendant  had  a  wrong  theory  of  the  law 
rather  than  the  court.  One  or  more  of  said 
declarations  of  law  exempted  defendant  from 
any  negligence  of  the  railroad  which  It  used 
in  transporting  the  goods  delivered  to  It  for 
carriage.  To  this  we  do  not  agree,  as  the 
defendant  made  the  railroad  its  agent  In  car- 


rying goods,  and  most  respond  for  the  negli- 
gence of  such  agent  But  there  was  no  evi- 
dence of  negligence  here  in  transporting  the 
shipment  to  St.  Louis.  The  negligent  delay 
occurred  after  the  shipment  reached  St.  Lou- 
Is.  The  delay  was  in  the  delivery  rather  than 
the  transportation. 

[8-1 1]  The  declaration  of  law  that  defend- 
ant was  not  liable  unless  it  was  negligent, 
and  in  that  event  had  a  right  to  sell  and  dis- 
pose of  the  shipment  to  the  best  advantage 
after  the  consignee's  refusal  to  receive  same, 
and  that  in  such  case  plaintiff  could  only  re- 
cover the  amount  such  poultry  sold  for,  might 
well  have  been  given.  But,  as  the  court 
found  that  the  defendant  was  negligent,  there 
was  no  need  of  instructing  on  the  measure  of 
damages  on  the  contrary  theory.  After  read- 
ing all  the  refused  Instructions,  we  find  noth- 
ing to  Indicate  that  the  court's  finding  was 
due  to  any  misconception  of  the  law.  In  fact, 
all  the  material  facts  of  this  case  are  uncou- 
tradlcted,  and  make  a  prima  facie  case  for 
plaintiff.  The  burden  then  shifted  to  defend- 
ant to  account  for  the  unreasonable  delay  In 
making  delivery  to  the  consignee,  since  the 
facts  relating  thereto  were  peculiarly  and  ex- 
clusively within  Its  knowledge.  Hunce  v.  Ifi-'c- 
press  Co.,  48  Mo.  App.  17»,  1S4.  Quoting 
again  from  runsten  l^ult  Co.  v.  iiaUroad,  Iba 
Ma  App.  426,  438,  143  S.  W.  83»,  S42,  this  Is 
said: 

"For  when  the  relation  and  situation  of  the 
carrier  and  shipper  are  considered,  but  slight 
evidence  in  respect  of  such  matters  will  suffice, 
as  the  parties  are  In  no  sense  on  equal  footing. 
It  would  be  difficult,  indeed,  for  the  shipper  to 
point  out  the  precise  cause  of  delay  jmd  that 
it  was  a  negligent  one,  and  the  law  reckons 
with  this  by  casting  the  burden  of  proof  on 
the  carrier,  who  is  possessed  of  all  tbe  facts 
which  may  explain  its  otherwise  seeming  de- 
fault, when  the  shipper  has  been  shown  col- 
lateral facts  and  circumstances  sufficient  to 
suggest  a  reasonable  inference  of  neglect  on  the 
part  of  the  carrier." 

See,  also.  Hunt  v.  Railroad,  187  Mo.  App. 
639, 173  S.  W.  61,  63.  No  such  explanation  of 
the  delay  was  forthcoming. 

The  judgment  for  plaintiff  Is  for  the  right 
party,  and  is  alUcmed. 

FARRINQTON  and  BRADLEY,  JJ.,  con- 
cur. 


Digitized  by 


Google 


916 


222  SOUTHWSSTBBN  BEPORTBB 


(Ma 


MONTI    V.  MeCAUQHEN.     (No.   16077.) 

(St.   Lonia   Conrt   of   Appeals.     Iliuoari. 
June  8,  1920.) 

Appeal  and  error  «=>30r,  719(6),    r078(4)— 

Sobmlwloa  of  question  to  Jnry  not  eonsldered 

where  not  eomplalned  of. 

Whether  court  erred  in  submittiog  an  isane 

to  jury  will  not  be  considered  on  appeal  where 

appellant  did  not  complain  in  motion  for  new 

trial,  asaignmenta  of  error,  brief,  or  argument 

before  appellate  court  of  instruction  submitting 

the  issue  or  of  court's  refusal  to  giye  any  other 

instruction  aslced  by  him. 

Appeal  from  St  Louis  Circuit  Court;  Kent 
E.  Koemer,  Judge. 

"Not  to  be  offidally  publisbed." 

Action  by  Martin  Monti  against  William 
McCaugben,  doing  business  as  McCaughen  & 
Burr.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Afflrnied. 

Edward  J.  Monti,  of  St.  Louis,  for  appel- 
lant. 

Thos.  B.  MulvibiU  and  R.  M.  Nicbols,  both 
of  St  Louis,  for  reepondent 

NIPPER,  C.  This  is  a  suit  to  recover  rent 
The  petition  se^s  to  recover  $1,204.26. 

The  answer,  after  denying  generally  the  al- 
legations of  the  petition,  pleads  an  oral  agree- 
ment whereby  it  is  alleged  that  appellant 
agreed  in  September,  1915,  to  reduce  the-  rent 
from  ;;266.6e  a  month  to  $200  per  month. 
Although  not  set  out  in  the  record  it  Is  stat- 
ed that  respondent  also  filed  a  counterclaim. 

The  reply  admitted  respondent's  claim  for 
$179,  and  asked  Judgment  for  $1,024.26. 

At  the  trial  In  the  court  below,  there  was 
a  verdict  and  Judgment  for  deiendant  from 
which  plaintiff  appeals. 

There  is  but  little  controversy  about  the 
facts  in  this  case.  Appellant  Is  the  owner 
of  the  premises  located  at  919  Locust  street, 
in  the  city  of  St  Louis.  Respondent  occu- 
pied these  premises  under  a  written,  ten-year 
lease,  dated  April  15,  1905.  This  lease  ex- 
irfred  April  15,  1915,  and  respondent  contin- 
ued to  occupy  these  premises  and  pay  the 
same  monthly  rental  that  he  did  under  the 
terms  of  the  lease,  namely,  $266.66  per  month, 
until  some  time  about  the  month  of  Septem- 
ber, 1915. 

Respondent  testified  that  after  the  expira- 
tion of  the  lease  he  frequently  made  com- 
plaints to  appellant  about  the  amount  of  the 
rent  until  finally,  about  September,  1915,  he 
told  appellant  that  he  could  not  pay  more 
than  $200  per  month  for  these  premises,  and 
gave  bis  reasons  therefor.  He  says  that  ap- 
pellant's only  answer  was,  "Oh,  pshaw!"  or 
some  expression  of  that  kind.  He  further 
stated  that  he  was  not  able  to  pay  his  rent 
in  advance,  and  that  he  made  the  payments 
when  he  could.    His  contention  is  that  ap- 


pellant by  his  words  and  conduct,  led  Um 
to  believe  that  aiq;>eUant  had  agreed  to  these 
terms.  He  says  that,  when  sending  check.i 
to  appellant's  agent  for  the  payment  of  this 
rent  be  did  not  specify  on  the  tbeAa  th» 
months  for  which  the  payments  were  to  be 
applied,  but  that  the  money  was  to  be  appli- 
ed on  his  account  for  rent,  and  that  the  re- 
ceipts he  received  from  appellant's  agent  for 
the  money  so  paid  receipted  for  the  payments 
merely  as  "payment  on  account" 

Beq>ondent  vacated  the  premises  about  No- 
vember 4, 1916. 

Appellant  states  that  he  at  no  time  agreed 
to  accept  $200  per  month,  nor  did  he  «iter 
into  any  such  agreement  Verbally  or  other- 
wise. 

At  the  close  of  all  the  evidence,  appellant 
asked  for  a  peremptory  Instmction  in  the  fol- 
lowing words: 

"The  conrt  instructs  the  Jnry  that  your  ver- 
dict most  be  for  plaintiff  in  the  sum  of 
$1,203.26." 

This  ^structlon  the  court  refused  to  give. 
The  court  then,  at  the  reqnest  of  plaintiff, 
gave  to  the  Jury  the  following  Instruction: 

"The  court  instructs  that  if  70u  find  from 
the  evidence  that  the  defendant  did  occupy  the 
premises  known  as  019  Locust  street  from  the 
15th  day  of  September,  1916,  to  November  4, 
1016,  and  if  you  further  find  from  the  evidence 
that  defendant  held  over  at  the  expiration  of 
the  lease  and  continued  to  pay  the  rent  as 
specified  in  said  lease,  yon  are  hereby  instrncted 
that  there  was  an  implied  agreement  and  that 
the  said  agreement  created  the  relation  of 
landlord  and  tenant  at  the  rental  specified  in 
said  lease,  and  if  you  find  the  relation  of  land- 
lord and  tenant  existed,  you  must  find  for  the 
plaintiff,  the  sum  of  $1,024.26,  unless  you  find 
the  facts  to  be  as  stated  in  instruction  No.  2." 

The  court  then,  of  Its  own  motion,  gave  to 
the  Jury  instruction  No.  2,  which  told  the 
Jury  that  if  plaintiff  and  defendant  entered 
Into  an  agreement  during  the  months  of  Sep- 
tember or  October,  1915,  whereby  the  rent  to 
t>e  paid^for  said  premises  was  to  be  $200  per 
month,  then  the  verdict  must  be  for  the  de- 
fendant Instruction  No.  3  was  on  the  bur- 
den  of  proof. 

Appellant,  in  his  motion  for  new  trial, 
gives  five  reasons  why  the  same  should  be 
granted,  which  we  here  copy: 

"(1)  The  verdict  and  judgment  in  said  cause 
is  against  the  evidence,  against  the  weight  of 
the  evidence,  and  against  the  law  under  the 
evidence. 

"(2)  The  said  verdict  and  judgment  is  for 
the  wrong  party. 

"(3)  The  said  verdict  and  judgment  is  the 
result  of  prejudice  and  passion  of  the  jury. 

"(4)  The  conrt  erred  in  refusing  to  give  the 
peremptory  instruction,  offered  by  plaintiff  at 
the  close  of  the  entire  case. 

"(5)  Because  under  the  pleadings  and  evi* 
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d«nce  the  verdict  and  judgment  ahonld  have 
been  in  favor  of  tiie  plaintiff." 

In  appellant's  "Assignment  of  Errors;"  in 
bis  printed  brief,  only  two  errors  are  c<Mn- 
plaincd  of.    We  copy  these: 

"L  The  court  erred  in  refusing  to  give  plain- 
tilTs  peremptory  instruction  at  the  close  of  the 
whole  case. 

'-II.  That  the  verdict  is  against  the  law  and 
the  evidence." 

There  was  no  error  in  refusinK  to  give 
plaintiff's  peremptory  instruction  to  Qnd  in 
his  favor,  for  the  reason  that  the  instruc- 
tion asked  directed  the  jury  to  find  for  appel- 
lant in  a  greater  amount  than  he  would  be 
entitled  to,  as  shown  from  the  evidence  and 
his  Instruction  given  at  Ills  request,  as  he 
would  not  have  been  entitled  to  mpre  tlian 
$1,024.26  under  the  pleadings  and  the  evi- 
dence. 

Appellant  saved  his  exceptions  to  the  giv> 
ing  of  instructions  Nos.  2  and  3  by  the  court 
of  Its  own  motion,  but  he  makes  no  complaint 
of  them  in  his  motion  for  new  trial,  nor  in 
hia  assignment  of  error,  nor  any  other  place 
In  his  brief  and  argument  before  this  court. 
Neither  does  he  make  any  complaint  as  to 
the  refusal  of  the  trial  court  to  give  any  oth- 
er Instruction  asked  by  him.  Therefore  we 
are  precluded  from  considering  whether  or 
not  it  was  reveri^ble  error  to  submit  to  the 
Jury  the  question  of  whether  or  not  there 
was  any  agreement  made  between  the  par- 
ties, filing  the  rent  at  $200  per  month.  In 
this  condition  of  the  case,  the  C!ommissioner 
recommends  that  the  jndgmoit  be  affirmed. 

PER  CUHIAM.  T^ie  foregoing  opinion  of 
NIPPEH,  C,  Is  adopted  as  tie  opinion  of  the 
court. 

The  judgment  of  the  drcnit  court  is  ac- 
cordingly affirmed. 

REYNOLDS,  P.  J.,  and  ALL.BN  and  BBOK- 
BR,  JJ.,  concur. 


McCAUGHAN  v.  JOHN   HILL  CONST. 
(No.  16031.) 


CO. 


(St.  lioais  Court  of  Appeals.    Missouri.    June 

8,  1920.     Rehearing  Denied  June 

25,  1920.) 

I.  EvManoo  <8=32I5(I)— AffldavlU  for  tax  re< 

farm  admissible  as  admission  to  show  value  of 

damaged  good*  la  nagligenoe  case. 

In  a  case  of  trespass  and  negligence  for 

damages  to  a  stock  of  oil  paintings,  etc.,  which 

plaintiff  testified  were  worth  over  $20,(XX),  the 

court  erred  in  excluding  affidavits  of  plaintiff 

made  for  his  tax  returns  in  which  he  swore 

that  the  gross  amount  of  goods  owned  by  him 

was  $4,000. 


2.  Pleading  «=>2I  I— General  charge  ef  aagilo 
genoe  held  good  as  against  demurrer  ere  ten- 
ua  at  trial. 

A  count  charging  that  defendanfe  agente 
carelessly,  negligently,  and  unskilifully  commit- 
ted certain  acts  to  plaintiff's  damage  at  least 
contained  a  defectively  stated  cause  of  action 
embodying  a  general  charge  of  negligence,  and 
was  good  as  a  basis  for  proof,  unless  proper 
objections  were  made  before  the  trial,  and  de- 
murrers ore  tenus  on  the  ground  that  negli- 
gence and  unskiiifulness  were  inconsistent  and 
could  not  be  united  is  one  charge,  made  on  the 
trial,  were  properly  overruled,  under  Rev.  St. 
1900,  {  1804. 

3.  Damages  iS=>l88( I)— Plaintiff  should  be  re- 
quired to  prove  damage  with  all  oertainty  case 
permits. 

^n  an  action  for  damages  to  numerous 
photographs  and  carbons,  numerous  statuary 
casts,  numerous  gold  and  gilt  frames,  etc., 
plaintiff  should  be  required  to  prove  the  damage 
with  all  the  certainty  the  case  permitted,  and 
it  was  not  sufficient  to  allege  and  prove  that 
numerous  articles  were  damaged  without  speci- 
fying of  what  the  articles  consisted  and  the 
number. 

4.  Evidence  €=3155(8)— Letters  of  plaintiff  ad- 
missible In  trespass  and  negligence  case. 

In  an"  action  of  trespass  and  negligence, 
there  was  no  error  in  admitting  in  evidence  let- 
ters from  plaintiff  to  defendant  complaining  of 
defendant's  acts  of  trespass  and  negligence  and 
requesting  compensation  therefor;  defendant's 
reply  denying  the  acts  and  refusing  to  recognize 
the  claim  being  admitted. 

5.  Negligence  <S=9l34( I)— Finding  of  negligence 
In  damaging  property  sustained  by  evidence. 

In  an  action  for  damages  to  oil  paintings  ■ 
caused  by  brealdng  through  of  ceiling,  held  that 
the  jury  could  infer  from  the  evidence  that  one 
of  defendant's  employes  while  working  in  the 
attic  over  plaintiff's  room,  stepped  between  the 
joists,  and  that  such  act  was  negligent 

Appeal  from  St  Louis  Circuit  CJourt ;  Vic- 
tor H.  Falkenhalmer,  Judge. 
"Not  to  be  officially  published." 

Action  by  William  M.  McCauglian  against 
the  John  Hill  Construction  Company.  Judg- 
ment, for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Marshall  ft  Henderson,  of  St  Louis,  for 
api>ellant 

Thomas  B.  MuMhlll  and  R.  M.  Nichols, 
both  of  St.  Louis,  for  respondent. 

BIOOS,  C.  Defendant  appeals  from  an 
adverse  judgment  for  $4,706  rendered  against 
it,  based  upon  various  alleged  acts  of  tres- 
pass and  negligence  committed  by  it  against 
plaintiff's  rights  and  property  while  defend- 
ant was  constructing  a  building  on  Locust 
street,  in  the  city  of  St  Louis.  Plaintiff  was 
the  lessee  of  property  known  as  919  Locust 
street,  and  there  conducted  an  art  store  and 
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BalesrooD).  Defendant,  by  contract  wltb  the 
owners  of  the  adjoining  property  on  tbe  east, 
known  as  915  and  917  Locnst  street,  was  con- 
strnctlng  a  12-Btory  balldlng  on  said  proper- 
ty In  the  years  1913  and  1914.  Plalntiflf  al- 
leges that  during  the  period  of  construction 
the  agents  and  servants  of  defendant  com- 
mitted various  alleged  acts  of  negligence 
and  trespass  against  plaintiff's  property,  re- 
sulting In  damage  to  a  number  of  oil  paint- 
ings and  other  art  goods  of  plaintiff. 

The  petition  is  in  12  connts,  tbe  odd-num- 
bered counts  being  bottomed  npon  trespass 
and  the  even-numbered  ones  upon  negligence, 
there  being  six  alleged  causes  of  action,  each 
stated  in  the  alternative  of  trespass  and  neg- 
ligence. Upon  tbe  filing  of  a  general  denial 
there  was  a  trial  before  a  Jury,  resulting  in 
a  verdict  for  plaintiff  on  the  second  count 
for  11,110,  on  the  third  count  for  $137,  on 
tbe  sixth  count  for  11.461,  on  the  seventh 
count  for  $1,623,  on  the  ninth  count  for  $88, 
and  on  the  t^velfth  count  for  $75.  Judgment 
was  rendered  for  a  total  of  $4,790. 

The  court  nisi  sustained  demurrers  to  tbe 
first,  fourth,  eighth,  tenth,  and  eleventh 
counts,  and  put  tbe  fifth  and  sixth  counts, 
both  causes  of  action  therein  stated  arising 
out  of  the  same  acts  of  defendant,  to  tbe 
jury,  leaving  it  to  decide  if  they  found  for 
plaintiff,  whether  tbe  said  acts  constituted 
a  trespass  or  were  acts  of  negligence. 

Tbe  defendant  assdgns  25  reasons  why  the 
judgment  should  not  be  allowed  to  stand. 
A  reading  of  the  record  convinces  us  that 
reversible  error  was  committed  by  the  lower 
court  in  excluding  certain  evidence  herein- 
after referred  to,  which  calls  for  another 
trial,  and  hence  it  will  be  unnecessary  to 
consider  the  various  specifications  of  error, 
Ds  most  of  them,  if  meritorious,  are  unlikely 
to  again  occur  upon  a  s<-cond  trial.  Such  as 
we  think  may  occur  again  will  be  given  con- 
8lderatlon  In  this  opinion. 

|1]  Tbe  court  erred  In  excluding  the  af- 
ndnvlts  of  plaintiff  made  for  his  tax  returns 
for  the  years  1913  and  1914,  and  In  which 
pinlntlff  swore  that  tbe  gross  amount  of 
KihmIm,  wnres,  and  merchandise  owned  by  btai 
nt  any  time  tH>tween  tbe  first  Monday  of 
Miii-i'li  iind  the  first  Monday  of  June  of  each 
.\<'iir  \vn><  $I,(KX>.  Tbe  affidavits  were  eiclud- 
imI  itii  tint  theory  that  they  tended  to  Impeach 
ilii<  pliiliillir  u|xui  a  collateral  issue.  The 
plnlntin'  flalnuHl  that  defendant's  acts  of  neg- 
lllttMiii«  Miitl  tres|m$s  caused  damage  to  bis 
|M>rsitiml  pn>|H>ri,v  ainslsting  of  a  line  of  art 
giHHlA,  prlnclititlly  valuable  oil  paintings.  One 
of  tlu>  main  l>tti\iea  was  the  question  of  the 
value  of  th«>(se  iHiiiitiiip;,  which  was  a  very 
material  huiuiry,  for  manifestly  in  case  a 
very  valutilile  italittUig  Is  m«rn>d  or  others 
wise  injured  by  the  acts  of  defendant  the 
damage  to  plaUitlff  would  l^e  gn>ater  than  if 
the  painting  was  of  small  valua     Plaintiff 


went  upon  the  theory  that  the  r«iiiHnp 
were  of  great  value,  and  prima  fade  estab- 
lished that  fact  by  his  teatlmony  and  that 
of  his  manager,  Lange.  Plaintiff  testiM 
that  the  property  that  was  damaged  «u 
worth  $20,870.  Lange  placed  the  aggregate 
value  at  $22,655.  Plaintiff  claimed  damage 
in  the  sum  of  $7,151.50,  and,  as  stated,  re- 
covered a  judgment  for  $4,796,  for  damage  to 
a  portion  of  his  property.  All  of  plaintiffs 
paintings  were  not  damaged,  as  he  testi&^ 
that,  in  addition  to  a  number  of  framed  oC 
paintings  on  tbe  walls  of  his  art  gallery,  he 
had  in  1913  some  400  unframed  ofl  paintings  { 
on  shelves  on  tbe  south  wall  of  the  third  j 
floor.  Plaintiff  claimed  that  abonl  40  paint- 
ings were  damaged,  so  It  an>ear8  that  a 
small  portion  of  plalntilTs  goods  were  dam- 
aged. That  portion  he  valued  in  his  tertl- 
mony  at  over  $20,000.  In  the  affidavits  offer- 
ed in  evidence  he  placed  the  value  for  taxa- 
tion puipoees  at  $4,000  for  his  entire  stock. 

Tbe  affidavits  offered  tended  to  contradict 
plalntilTs  evidence  as  to  value  by  showing 
that  be  bad  placed  a  different  value  on  his 
pr(^>erty  at  another  time.  Tbe  evidence  was 
admissible  as  an  admission  by  plaintiff  of 
the  value  of  bis  property  under  the  well-es- 
tablished rule  of  evidence  that  the  admis- 
sions and  declarations  of  a  party  made 
against  his  interest  may  be  given  In  evidence 
against  him. 

The  above  rule,  as  stated  by  Judge  Brace 
in  Bogie  V.  Nolan,  96  Mo.  loc.  dt.  91,  9  &  W. 
16— 

"has  had  no  respect  for  time  or  place,  alwayt 
presDming  that  a  man's  statements  aa  asaiaat 
himself  are  tmthful,  whether  made  in  eonn 
or  out  of  court,  on  oath  or  in  casual  caartiM.- 
tion.  orally  or  in  writing.  They  all  rest  OB  tkc 
same  principle,  that  a  man  is  not  apt  to  dedarc 
a  fact  against  his  own  interest  nnless  it  be 
troe." 

PlaintUTs  counsel  assert  that  the  genera: 
estimate  of  $1,000  made  in  the  affidavits  was 
for  the  purpose  of  taxation  only  and  was 
not  evidence  of  value,  and  therefore  wltboct 
probative  force.  .Cases  are  cited  from  other 
jurisdictions  to  the  effect  that  assessments 
for  taxes  are  not  competent  evidence  to  ail 
the  jury  in  fixing  the  value.  We  are  not  mo- 
cemed  with  the  law  as  declared  elsewhere 
when  our  own  courts  have  settled  the  prob- 
lem, especially  when  we  think  It  correctly 
settled. 

In  the  case  of  St  Louis  O.  H.  Ry.  Oa  v. 
Fowler,  142  Mo.  870.  44  S.  W  771,  a  cnodea- 
nation  suit  In  whidi  the  question  ot  the  val- 
ue of  defendant's  land  was  In  issue,  the  as- 
sessment list  made  by  defendant  In  wtaict 
he  placed  a  value  on  his  land  was  admlttetl 
In  evidence  as  an  admission  of  tlie  defiead- 
ant  and  as  affecting  his  Interest. 

So  in  the  case  of  Wllcoxson  v.  Dmrr,  IS 
Ho.  loa  dt  671,  41  &  W.  228,  the  court  i 
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that  a  certified  copy  of  the  garnishee's  tax 
list  was  properly  received  In  evidence  on  the 
question  as  to  whether  the  garnishee  owed  a 
debt  to  the  ctefendant    The  court  there  says: 

"It  would  certainly  have  been  competent  for 
the  jury  in  an  investigation  in  which  the  very 
existence  of  a  debt  is  the  issue,  to  have  linown 
that  the  person  who  claimed  to  owe  the  debt 
had  Bwom  In  a  proceeding  required  by  law,  that 
he  had  no  such  debt  or  had  evaded  the  fact  by 
a  sworn-  list,  omitting  said  debt." 

In  the  case  of  Steam  Stonecutter  Co.  t. 
Scott,  157  Mo.  loc.  clt.  526,  67  S.  W.  1076,  be- 
ing a  suit  against  stockholders  of  a  company, 
by  reason  of  a  grossly  excessive  valuation 
placed  upon  lands  turned  over  to  the  com- 
pany In  payment  of  Its  capital  stock,  It  was 
held  that  defendant's  assessment  lists  placing 
a  value  upon  the  property  were  properly  re- 
ceived In  evidence  on  the  question  of  value. 
In  fact  the  only  objection  made  to  the  as- 
sessment lists  were  that  they  were  not  sworn 
to. 

In  the  case  of  Copper  &  Iron  Mfg.  Co.  v. 
Manufacturers'  Ry.  Co.,  230  Mo.  loc.  clt  81, 
130  8.  W.  294,  the  Supreme  Court  says: 

"The  usnal  grmmd  on  which  asBeaiors'  books 
have  been  admitted  in  evidence  ia  that  they  con- 
stitute record  admisBions  made  by  the  opposite 
party  in  .listing  his  lands  for  taxation." 

Other  cases  In  point  are  Boyer  v.  Tucker, 
70  Mo.  loc.  clt  459,  and  Probst  v.  Ins.  Co., 
64  Mo.  App.  loc.  clt  412. 

[2]  Defendant's  demurrer  ore  tenus  to  the 
second,  sixth,  and  twelfth  counts  was  well 
ruled  under  the  circumstances  of  the  case. 
These  are  negligence  counts  and  charge  that 
the  defendant's  agents  carelessly,  negligently, 
and  unsklllfuUy  committed  certain  acts  to 
plaintiff's  Samage.  Defendant  contends  that 
negligence  and  unsklllfulness  are  Inconsist- 
ent and  cannot  be  united  in  one  charge,  and, 
further,  that  the  charge  Is  general  negligence, 
whereas  plaintiff  should  be  compelled  to 
charge  specific  negligence.  No  motion  to  elect 
or  to  make  more  definite  and  certain  or  oth- 
er objection  was  made  prior  to  the  trial.  At 
least  the  counts  contained  defectively  stated 
causes  of  action  embodying  a  general  charge 
of  negligence  and  were  good  as  a  basis  for 
proof  unless  proper  objections  were  made  be- 
fore the  trial.  Such  a  petition  is  to  be  dis- 
tinguished from  one  that  states  no  cause  .of 
acUon  at  aU.  Section  1804,  R.  S.  1000 ;  Allen 
T.  Lumber  Co.,  171  Mo.  App.  loc.  dt  500, 


157  S. '  W.  661 ;  Machinery  Co.  ▼.  Roney,  185 
Mo.  App.  loc.  clt  474,  171  S.  W.  681;  Col- 
lingsworth V.  Zinc  &  Chemical  Co.,  260  Ma 
loc.  clt  703,  169  S.  W.  50. 

[3]  As  to  the  seventh  count,  plaintiff  al- 
leges that  numerous  photographs  and  car- 
bons, numerous  statuary,  casts,  numerous 
gold  and  gilt  frames,  and  numerous  other 
articles  were  damaged,  Including  a  large 
quantity  of  material  and  unframed  oil  paint- 
ings. The  proof  was  not  much  more  definite 
than  the  allegation.  Plaintiff  should  be  re- 
quired to  prove  the  damage  with  all  the  cer- 
tainty the  case  permits.  It  will  not  do  to  al- 
lege and  prove  that  numerous  articles  were 
damaged  without  specifying  of  what  the  ar- 
ticles consisted  and  the  number.  The  Jury 
should  not  be  allowed  to  transfer  money  from 
the  pocket  of  the  defendant  Into  that  of 
plaintiff  by  guess  or  specification. 

[4]  We  do  not  think  error  was  committed 
in  admitting  letters  from  plaintiff  to  defend- 
ant written  at  the  time  complaining  of  de- 
fendant's acts  of  trespass  and  negligence  and 
requesting  compensation  therefor.  Defend- 
ant's reply  denying  the  acts  and  refusing  to 
recognize  the  claim  was  also  admitted. 
Houts  V.  Dunham,  162  Mo.  App.  loa  clt  489, 
142  S.  W.  806. 

[t]  The  objection  made  by  defendant  to 
biBtmctlon  Na  1  given  for  plaintiff,  in  that 
there  was  no  evidence  of  defendant's  negli- 
gence, we  think  untenable.  While  no  one  tes- 
tified that  they  saw  defendant's  employe 
break  through  the  celling  of  the  room  on  the 
third  floor.  It  was  shown  that  defendi^nt's 
employes  were  in  the  attic  of  plaintiff's 
building  at  the  time,  and  plaintiff  testified 
that  defendant's  foreman  admitted  that  his 
employes  broke  through  the  celling.  The 
jury  could  infer  from  the  evidence  that  one 
of  defendant's  employes  stepped  between  the 
Joists  while  at  work  In  the  attic  and  that 
such  act  was  negligence; 

For  the  error  noted,  the  Commissioner 
recommends  that  the  judgment  be  reversed 
and  the  cause  remanded. 

PDR  CURIAM.  The  foregoing  opinion  of 
BIGGS,  0.,  Is  adopted  as  the  opinion  of  the 
court 

The  judgment  of  the  circuit  court  Is  ac- 
cordingly reversed  and  the  cause  remanded. 

REYNOLDS,  P.  3.,  and  ALLBN  and  BECK- 
ER, JJ.,  concur. 
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O'DONNELL  v.   KANSAS  CITY  LIFE  INS. 
CO.     (No.  (3620.) 

(Kansas    Cit?    Court    of   Appeals.     IfiasonrL 
June  14,  leaO.) 

1.  Insurance  «s»39l— Admission  after  death  of 
Insured  that  policy  was  In  force  admissible 
as  evidence  of  waiver. 

Thotit:h  an  admission  by  an  insarance  com- 
pany, made  after  the  death  of  insured,  that 
the  policy  was  still  in  force,  is  not  a  waiver  of 
forfeiture,  it  is  admissible  in  an  action  on  the 
policy  as  evidence  that  the  company  had,  be- 
fore the  death  of  insured,  waived  the  forfei- 
ture. 

2.  Insuranoe  «=s3IO(2)>-Pollcy  provldina  for 
forfeiture  for  failure  to  pay  note  veld  after 
nonpayment. 

Where  the  policy  provides  that  failure  to 
pay  when  due  any  premium  note  shall,  with- 
out further  action  on  part  of  the  company, 
work  a  forfeiture  of  the  insurance,  a  default 
in  the  payment  of  the  premium  note  renders 
the  policy  void. 

3.  Insurance  (8=3361— Charging  note  against 
agent  does  not  defeat  forfeiture,  where  policy 
requires  note  to  agent  to  be  given  company. 

Where  a  life  insurance  policy  provided  that 
any  premium  note  given  to  the  company  or  its 
agent  should  be  deposited  with  the  company 
and  applied  on  the  premium,  and  that  the  pol- 
icy should  be  void  for  failure  to  pay  any  premi- 
um note  when  due,  the  fact  that  the  company 
charged  the  amount  of  a  premium  note  against 
its  agentdoes  not  show  that  it  looked  solely 
to  the  agent  for  payment  of  the  note,  so  as 
to  lose  the  right  to  forfeit  the  policy  for  non- 
payment thereof. 

4.  (nsuranoe  «=3654'/2— Evldeace  that  note  to 
agent  was  Indorsed  to  oooipany  held  admissi- 
ble. 

Where  a  life  insurance  policy  provided  that 
any  note,  whether  to  the  agent  or  the  company, 
should  be  deposited  with  the  company  and  ap- 
plied on  the  premiam,  evidence  by  the  agent 
that  he  immediately  Indorsed  to  the  company 
the  premium  notes  made  payable  to  him  vraa 
admissible. 

5.  Insuranee  «=>668( 1 5) —  Evidence  held  to 
raise  Jury  question  as  to  waiver  of  forfeltora 
for  nonpayment  of  note. 

In  an  action  on  a  life  insurance  policy,  evi- 
dence that  after  default  in  payment  of  the  pre- 
mium note  the  company  notified  insured  that 
the  next  premium  was  due,  and  after  the  death 
of  insured  stated  to  beneficiary  that  the  policy 
was  in  force,  held  sufficient  to  take  to  the 
jury  the  question  whether  the  company  had 
waived  forfeiture  for  nonpayment  of  the  premi- 
um note. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   Harris  Robinson,  Judge. 
"Not  to  be  oflSdally  published." 

Action  by  Sal  lie  B.  O'Donnell  against  the 
Kansas  City  Ufe  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded  for  new  trial. 


George  Kingsley,  of  Kansas  CSty.  tot  ap- 
pellant 

Gilmore  &  Brown,  of  E^ansas  City,  tor  re- 
spondent 

TRIMBLE,  J,  This  is  an  action  upon  a 
policy  of  insurance  Issued  September  14, 1915, 
by  defendant  upon  the  life  of  James  H. 
O'Donnell  for  $5,0(X>,  payable  upon  his  death 
to  the  plaintiff,  beneficiary  therein.  Insured 
died  on  August  19,  1916.  There  is  no  contro- 
versy over  these  facts.  They  are  admitted. 
The  defense  is  that  for  the  first  annual  pre- 
mium due  on  the  policy  the  insured  gave  his 
two  promissory  notes;  that  the  Insurance 
contract  provided  that  failure  to  pay  any 
premium  note  when  due  rendered  the  policy 
null  and  void  without  action  or  notice  on  the 
part  of  the  company;  that  Insured  did  nM 
pay  said  notes  and  same  were  never  paid, 
and  in  consequence  thereof  the  policy  was 
void.  The  reply  denied  this,  and  pleaded 
that  if  there  was  a  default  in  the  payment 
of  the  notes  when  due  the  company  waived 
the  forfeiture.  A  trial  resulted  in  a  verdict 
and  Judgment  for  plalntifT,  from  which  the 
defendant  has  appealed. 

The  application  ui)on  which  the  policy  was 
Issued  contains  the  following  provision: 

"And  I  further  agree  that  any  money,  note, 
or  other  thing  of  value  given  to  this' company 
or  its  agent  taking  this  application  on  account 
of  the  first  premium  charge  on  the  policy 
applied  for,  in  whole  or  in  part,  shall  be  held 
by  this  company  as  a  deposit  merely  and  not 
as  payment,  nntH  such  time  as  this  application 
shall  be  accepted  or  rejected;  if  same  be  ac- 
cepted, such  money,  note,  or  other  thing  of  val- 
ue shall  be  appHed  on  such  first  preminm 
charge;  if  rejected,  same  shall  be  returned  to 
me,  my  heirs,  administrators,  or  assigns." 

The  policy  contained  these  provisions: 

"Upon  failure  to  pay  a  premium  on  or  be- 
fore the  date  when  due,  or  upon  failure  to  pay 
any  premium  nofe  when  due,  this  policy  win 
become  null  and  void  without  any  action  or 
notice  by  the  company,  and  all  rights  shall  be 
forfeited  to  the  company,  except  as  hereinafter 
provided.    •    •    • 

"In  case  of  default  in  the  payment  of  any 
premium  hereunder  or  of  any  premium  note 
when  due,  the  company  will  reinstate  the  pol- 
icy, if  not  previously  surrendered,  at  any  time 
upon  written  request  by  the  insured  to  the  com- 
pany at  its  home  office,  accompanied  by  evi- 
dence of  insurability  satisfactory  to  the  compa- 
ny and  the  payment  of  all  premioin  arrears 
and  the  payment  or  reinstatement  of  any  in- 
debtedness existing  at  the  date  of  default,  to- 
gether with  interest  thereon  at  the  rate  of 
5  per  centum  per  annum." 

There  Is  no  question  but  that  Insrared  did 
not  pay  cash  for  the  first  annual  premium  of 
$123.45,  but  executed  two  promissory  notes, 
both  dated  August  27,  1915  (the  date  of  the 
application),  both  due  six  months  after  date. 
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both  payable  to  the  order  of  T.  F.  Walsh, 
with  8  per  cent.  Interest  from  maturity,  com- 
pounding annually  If  not  paid  annually.  One 
of  said  notes  was  for  $74.07  and  the  other 
for  $49.38,  the  two  aggregating  the  amount 
ot  the  annual  premium,  to  wit,  $123.45.  T. 
P.  Walsh  was  the  agent  who  solicited  the 
Insurance,  obtained  the  application,  and  pro- 
cured the  making  of  the  Insurance  contract 
Plalntitr  introduced  the  policy  in  cTldence, 
•proved  the  death  of  her  husband,  and  Intro- 
duced a  letter  from  defendant's  secretary, 
dated  August  24,  1916,  whidi  read  as  fol- 
lows: 

"We  hold  in  this  office  the  note  of  Mr.  O'Don- 
nell  for  the  premium  on  this  policy,  which  note 
is  long  past  due  and  which  he  failed  to  pay, 
and  therefore  said  policy,  by  its  terms  and 
conditions,  is  not  in  force,  for  the  reason  that 
he  did  not  pay  the  premium  thereon." 

Defendant,  admitted  plaintiff  had  been 
paid  nothing  on  the  policy  and  thereupon 
plaintiff  rested.  A  demurrer  to  the  evidence 
^as  offered  and  overruled,  whereupon  def end-^ 
ant  introdnced  evidence  in  b^ialf  of  its  de- 
fense of  forfeiture.  TbiB  was  to  the  effect 
that  nothing  was  ever  paid  on  the  policy; 
that  the  two  notes  were  taken  at  the  time  ot 
the  application  and  were,  by  the  payee, 
Walah,  Indorsed  and  sent  in  to  the  company 
along  with  the  application ;  that  nothing  bad 
ever  been  paid  on  them  or  either  ot  them,  and 
that  they  were  still  la  the  posaession  of  the 
defendant!  and  the  two  notes  were  offered 
tn  evidence; 

It  was  ^dted  from  the  witnesses  offered 
by  defendant  that  the  amount  represented 
by  one  note^  to  wit,  $74X)7,  was  the  amount 
which  was  dne  the  agrat  as  his  commission 
out  of  the  flrat  annual  preminm,  and  that 
the  $49.38  represented  by  the  other  note  was 
ttie  net  amonnt  dne  tlie  company  out  of  the 
first  annual  premium.  The  secretary  of  the 
company  testified  on  cross-examination,  that 
the  amount  of  the  two  notes  was  not  charged 
against  the  agent  upon  the  lM>ok8  of  the  com- 
pany, but  he  did  admit  that  the  agent  was 
chai^^  with  the  difference  between  the 
amoont  of  the  notes  and  his  commiasloo, 
that  Is  to  say,  he  was  charged  with  $49.38, 
the  amount  represented  by  the  second  note 
above  mentioned,  and  which  was  the  net 
amount  due  the  company  out  of  the  said  first 
year's  premium.  He  farther  testified  that 
the  notes  were  carried  as  the  property  of 
th»  company ;  that  the  notes  fell  due  Febru* 
ary  27,  1916;  that  when  they  fell  dne  they 
notified  Insured,  and  after  that  the  company 
"held  them  waiting  settlement."  He  further 
oiUnitted  on-  cross-examination  that  on  the 
iK>oks  of  the  company  a  running  account  with 
the  agent  was  kept  and  that  the  items  Involv- 
ed herein  would  show  on  that  account;  but 
be  insisted  that  the  charge  against  the  agent 
of  the  net  pteminm  due  the  company  was 


made  only  as  a  matter  of  bookkeeping,  and 
that  Walsh's  account  was  credited  with  the 
amount  of  the  unpaid  note ;  but  he  was  un- 
able to  say  when  this  was  done,  whether 
before  or  after  Insured's  death,  and  admitted 
that  the  books  would  show.  At  this  point 
plaintiff  had  him  Identify  a  card  as  being 
the  notice  of  payment  of  next  premium  sent 
out  by  the  rejnilar  renewal  premium  depart- 
ment of  the  company,  and  plaintiff  offered  it 
in  evidence  to  show  that,  long  after  the  de- 
fault in  the  payment  of  the  notes,  the  com- 
pany notified  Insured  that  the  next  premium 
would  be  due  September  14,  1916,  but  this 
offer  was  denied  and  the  evidence  excluded 
by  the  court. 

Although  the  secretary  testified  that  only 
the  difference  between  the  amount  of  the 
notes  and  the  agent's  commission  was  charg- 
ed against  the  agent's  account,  and  that  he 
was  given  credit  for  that  at  some  time,  ei- 
ther before^  or  after  insured's  death,  yet, 
later  on,  the  following  occurs  in  his  cross- 
examination: 

"Q.  When  did  the  company  come  into  pos- 
session  of  these  notes?  A.  At  the  time  the  ap- 
plication was  taken. 

"Q.  Did  Mr.  Walsh  ever  get  credit  on  his 
account  for  the  payment  of  this  premium  T  A. 
Yes,  rir;    for  his  interest.'' 

[1]  tbi6  witness  farther  admitted  that  they 
kept  a  record  ot  the  lapses  and  defaults, 
and  thereupon  the  plaintiff  offered  to  prove 
that  after  the  death  of  Insured  one  of  plaia- 
tlCs  coansel,  over  the  phone,  called  him  in 
his  office  and,  without  telling  him  insured  was 
dead,  asked  him  what  condition  the  policy 
was  in,  and  that  the  secretary,  after  asking 
for  a  moment  in  which  to  look  at  the  books, 
returned  and  reported  that  the  policy  was 
In  force.  This  was,  of  coarse,  long  after  de- 
fatdt  in  the  payment  of  the  notes,  and  while 
such  occurrence  would  not,  of  Itsdf,  consti- 
tute a  waiver,  since  the  insured  was  then 
dead,  yet  It  would  seem  to  be  a  drcumstanoe 
which  would  throw  light  on  the  questi<m 
whether'  the  company  had  theretofore  re- 
garded or  treated  the  policy  as  forfeited  be- 
cause of  the  default  in  the  payment  of  the 
notes  when  due,  which  default  had  occurred 
months  before  and  which  default  was  known 
to  the  company  when  it  occurred.  In  other 
words.  It  was  a  circumstance  the  Jury  were 
entitled  to  know  in  passing  upon  the  ques- 
tion whether  the  company  had  theretofore 
waived  the  default  and  were  still  consider- 
ing the  policy  in  force,  looking  to  the  agent 
for  the  premlimi  if  the  insured  did  not  pay 
it.  If  such  was  the  fact,  then  the  company 
was,  from  the  time  of  the  default,  occupying 
an  equivocal  position,  in  this,  to  wit:  As 
long  as  the  insured  was  aUve  and  the  p<dicy 
was  a  possible  premium  getter,  the  company 
would  regard  it  as  in  force  so  far  as  its  being 
a  source  of  possible  premiuma  was  concerned, 
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bnt  tbe  moment  inanred  died,  then  tlfe  pol- 
icy would  be  treated  as  being  long  since  for- 
feited because  of  tbe  default  In  the  payment 
of  the  notes  when  they  became  due. '  Such 
equivocal  position  is  not  permitted  or  looked 
upon  with  favor.  Thompson  v.  St.  Louis  Mut. 
Ins.  Co.,  52  Mo.  469,  472 ;  Hanley  v.  Life  As- 
sociation, 4  Mo.  App.  253,  258.  Tbe  evidence 
as  to  this  was,  however,  excluded  ^y  Oxe  court 
upon  objection  that  insured  was  dead  and  the 
status  of  the  parties  to  the  Insurance  con- 
tract bad  become  fixed  and  the  company  could 
not  then  waive  since  they  did  not  know  in- 
sured was  dead.  As  stated,  we  do  not  say 
t^ls  would  constitute  a  waiver  at  that  time, 
but  it  was  a  circumstance  tending  to  throw 
light  on  whether  the  default  had  been  thereto- 
fore waived. 

The  defendant  put  the  agent,  Walsh,  on 
the  stand.  He  testified  that  the  two  notes 
were  taken  for  the  first  year's  premium; 
that  the  note  for  the  $74.07  was  for  his  com- 
mission and  the  one  for  |49.38  was  the  net 
premium  going  to  the  company;  that  he  did 
not  tell  this  to  the  insured,  and  so  far  as 
the  latter  was  concerned  both  represented  the 
premium.  He  further  testified  that  after  the 
notes  became  due  one  of  them,  the  $74.07 
note,  was  sent  to  him  by  the  company  and 
he  spoke  to  the  insured  about  it  and  insured 
said  he  could  not  pay  it ;  that  some  three 
months  after  the  notes  were  due  be  saw  in- 
sured about  It  and  insured  said  be  could  not 
pay  blm  then  but  would  let  him  know  lat«c 
aborat  it,  and  tbe  last  time  insured  was 
spoken  to  he  said  the  agent  "would  hear  from 
him";  that  at  two  or  three  of  those  times  the 
agent  told  insured  he  "could  go  across  the 
street  to  their  (the  company's)  ofiloe  and  pay 
the  $49.38."  (It  will  be  noticed  that  the  cob»- 
pany  did  not  return  to  the  agent  the  net 
premium  note  for  $49.38,  whkh  they  naturalr 
ly  would  not  do  if  they  Intended  to  ihold  the 
agent  for  that) 

The  agent  further  testified  that,  while  the 
net  premium  note  was  charged  to  him  on  tbe 
books  of  the  company,  it  was  only  as  a  mat- 
ter of  form.    And  yet  he  testified  as  follows: 

"Q.  Did  yon  ever  pay  the  company  their 
share  of  the  insurauce  premium?  A.  No,  sir; 
I  never  paid  them  anything. 

"Q.  You  never  did?  A.  No,  air;  I  turned 
them  over  tbe  notes  for  security." 

He  said  that  of  all  the  notes  he  had  ever 
taken  and  turned  over  to  the  company  only 
one,  aside  from  these,  was  not  paid,  and  when 
asked,  in  reference  to  that  one: 

"Q.  The  company's  snare  of  the  premium — 
did  you  pay  that?  A.  ¥es,  sir;  I  still  owe 
the  company  for  it." 

In  cross-examination  concerning  tbe  $49.38 
diarged  to  him  "as  a  matter  of  form"  he  was 
asked: 

"Q.  When  the  note  is  not  paid,  what  happens 
tiien  with  reference  to  that  acconnt,  is  yonr. 


account  changed,  is  that  amonnt  remitted  to  you 
or  how  is  it?    A.  Weil,  they  charge  It.    •    •    • 

"Q.  Well,  who  bears  tbe  loss,  yon  or  the 
company — you  know  what  arrangement  yon 
have  with  tbem-^ell  oa?  A.  Well,  I  don't 
know. 

"Q.  Well,  yon  do  not  go  as  far  as  to  say 
tbe  company  bears  the  loss  and  you  do  know 
they  have  charged  you  on  the  books  in  either 
case?    A.  Where  I  did  not  pay  tbe  casli." 

He  then  testified  that  he  never  bad  been 
held  by  the  company  for  a  note  that  was  not 
paid,  and  be  "Judged"  he  was  given  a  cred't 
on  the  books  for  the  net  premium  note  in  this 
instance.  He  stated  the  books  would  show 
the  situation,  bnt  he  had  no  particular  re- 
membrance of  the  credit  to  his  account  of  the 
unpaid  note  and  did  not  Imow  when  his  ac- 
count was  thus  credited  whether  before  or 
after  September  1, 1I}1& 

The  secretary  was  then  recalled  and  an  at- 
tempt was  made  to  show  by  him  when  the 
credit  was  made,  but,  upon  objection  that 
the  books  were  the  best  evidence,  the  evi- 
dence was  excluded.'  An  attempt  was  then 
made  to  sho#  the  nature  of  tbe  real  liability 
of  the  agent  to  the  -company  upon  a  note 
taken  by  him  which  18  not  paid',  .but  In  tbe 
course  of  this  attempt  it  developed  that  the 
witness  was  not  the  one  who  hired  the  agent, 
or  who  hires  any  of  the  agents,  and  that  the 
contract  of  Walsh's  hiring  was  in  writing, 
wherenpon  plaintiff  objected  to  the  teetimony 
OB'  the  gronnd  that  the  contract  would  be 
the  best  evidence,  and  the  objection  was  sus- 
tained. The  case  was  tried  in  Kansas  Ctty, 
the  home  office  of  the  company,  where  pre- 
sumably the  books  are  kept,  and  yet  the 
boolcB  were  not  offered  in  evidence  nor  waa 
any  request  made  for  an  opportunity  to  get 
them.  Nor  Was  the  bookke^ter  offered  as  a 
witness. 

At  Hit  dose  of  the  evidence  the  defendant 
again  demurred,  bnt  was  overruled.  There- 
upon the  case  was  sabmitted  to  the  jury  upon 
an  instruction  for  ptalntitT  to  the  effect  that, 
if  the  jury  believed  from  the  evidence  that 
"tbe  defendant  obarged  the  net  premium  due 
It  for  tbe  first  year  on  the  policy  sued  on  to 
its  agent,  T.  P.  Walsh,  and  held  said  Walsh 
alone  responsible  for  the  company's  share  of 
said  premium,  and  the  said  Walsh  extended 
his  personal  credit  to  Jas.  H.  O'Donnell  for 
the  amount  of  the  premium  and  took. said 
O'Donnell's  notes  payable  to  himself  for  the 
amount  of  said  premium,  then  the  fact  that 
said  premium  notes  were. not  paid.  If  yon 
find  from  the' evidence  that  such  Is  the  fact, 
will  be  no  defense  to  this  action,  and  your 
verdict  will  be  for  the  plaintiff"  for  the 
amount  of  the  policy  with  Interest  from  date 
of  demand. 

[2]  It  is  well  settled  that  where  tbe  in- 
surance contract  provides,  as  in  this  case, 
that  failure  to  pay  when  due  any  note  given 
for  the  premium  shall,  ipso  facto^  and  -with- 
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out  further  action  on  the  part  of  the  com- 
pany, work  a  forfeiture  of  the  insurance,  tlien 
suoh  default  in  the  paj^meat  of  the  premium 
note  renders  the  policy  void.  Leeper  v. 
Franklin  Ins.  Co.,  93  Mo.  App.  602,  67  S.  W. 
&11;  Eazee  t.  Kansas  City  Life  Ins.  Co., 
217  S.  W.  339;  Iowa  Life  Ins.  Co.  v.  Lewis, 
187  U.  S.  335,  23  Sup.  Ct.  126,  47  L.  Ed.  204; 
Stephenson  t.  Empire  Ufe  Ins.  Co.,  139  Ga. 
82,  76  S.  B.  592 ;  lies  ▼-.  Mutual  Reserve,  etc., 
Ins.  Co.,  60  Wash.  49,  96  Pac.  522,  18  L.  R.  A. 
(N.  S.)  902,  126  Am.  St.  Rep.  886;  Sexton  v. 
Greensboro  Ufe  Ins.  Co.,  157  N.  C.  142,  72 
S.  E.  863. 

[3]  And  It  has  also  been  decided  that  where 
the  note,  made  to  the  agent,  has  been  treated 
as  the  agent's  property  and  the  company  has 
looked  to  the  agent  as  its  debtor  for  the 
credit  the  agent  has  extended  to  the  insured 
by  taking  bis  note,  then  the  failure  of  in- 
sured to  pay  the  note  to  the  agent  cannot  be 
relied  on  by  the  company  to  defeat  the  in- 
surance. WythevJUe  Ins.,  etc.,  Co.  v.  Tetger, 
90  Va.  277,  281,  18  S.  E.  195  (in  which  case, 
however,  there  was  no  clause  rendering  the 
policy  void  without  further  action) ;  Mooney 
T.  Home  Ins.  Co.,  80  Mo.  App.  192,  197  (in 
which  case  the  premium  due  the  Company  had 
been  paid  to  it  by  the  agent,  and  if  the  clause 
in  the  Insurance  contract  was  also  for  the 
benefit  Qf  the  agent  it  could  not  be  relied  on 
since  he  had  waived  prompt  payment);  Ja- 
cobs V.  Omaha  Life  Ass'n,  146  Mo.  623,  542, 
48  S.  W.  462  (in  which  case  the  agent  paid 
the  premium  due  the  company  in  cash  and 
the  only  credit  extended  was  by  the  bank  to 
whom  the  agent  discounted  the  note) ;  Le- 
banon Mutual  Ins.  Co.  v.  Hoover,  113  Pa.  591, 
8  Atl.  163,  67  Am.  Rep.  511;  Union  Life  Ins. 
Co.  v.  Parker,  66  Neb.  395,  92  N.  W.  604,  62  L. 
R.  A.  390,  103 -Am.  St.  Rep.  714. 

In  the  case  at  Imr,  however,  one  clause  of 
the  insurance  contract  provided  that  "any 
•  •  ■•  note  •  •  •  given  to  this  com- 
pany or  its  agent  taking  this  application,  on 
account  of  the  first  premium  charge  on  the 
I>olicy  applied  for,  in  whole  or  in  part  shall," 
etc.,  be  deposited  ^ with  the  company  and  ap- 
plied on  the  premium  If  the  insurance  Is  ac- 
cepted. And  then  the  other  clauses  provide 
that  the  policy  shall  become  null  and  void 
uiwn  failure  to  pay  any  premium  note  when 
due.  Thus  it  would  seem  that,  since  the 
contract  provided  that  a  note,  whether  -given 
to  the  agent  or  to  the  company  should  be 
deposited  with  the  company  and  applied  on 
the  first  premium  cliarge  if  the  insurance 
was  accepted,  and  that  a  failure  to  pay  any 
such  note  when  due  would  nullify  the  pol- 
icy, suoh  provision  would  apply  even  if  the 
company  did  charge  the  amount  of  the  net 
IH'emium  coming  to  it  against  the  agent.  In 
other  words,  the  clause  In  regard  to  default 
would  covnr  the  note  even  if  It  was  given  to 
the  ag«Dt,  especially  where  the  agent,  in  ac- 


cordance with  the  above-quoted  clause,  en- 
dorsed the  notes  over  to,  and  deposited  them 
with,  the  company.  See  the  remarks  of  Judge 
Gill  in  the  first  opinion  in  the  Mooney  Case, 
72  Mo.  App.  loc.  clt.  07. 

[4]  In  the  case  at  bar  defendant  tried  to 
show  by  Walsh  that,  although  the  notes  were 
made  payable  to  him,  yet  he  immediately  in- 
dorsed them  over  to  the  company,  and  In  real- 
ity took  them  as  agent  for  the  company,  and 
that  he  had  no  Interest  in  the  one  for  $49.38. 
This,  however,  was  excluded.  In  ITiies  v. 
Mutual  Life  Ins.  Co.,  13  Tex.  Civ.  App.  280, 
35  S.  W.  676,  it  was  held  error  to  refuse  to 
allow  the  plaintiff  therein  to  show  that  a 
note,  similarly  given,  belonged  to  the  agent 
and  that  the  company  had  no  Interest  in  it. 
But  that  was  In  keeping  with,  and  riot  con- 
trary to,  the  terms  of  the  note  as  such  evi- 
dence would  have  been  in  the  case  at  bar. 
However,-  in  view  of  the  provision  that  any 
note  taken,  whether  to  the  agent  or  the  com- 
pany, should  be  deposited  with  the  latter, 
and.  If  the  Insurance  was  accepted,  would  be 
applied  on  the  premium,  we  think  the  evi- 
dence as  to  whose  property  the  ijote,  at  least 
the  net  premium  note,  really  was,  should  have 
been  admitted. 

So  that,  so  far  as  the  default  in  the  pay- 
ment of  the  notes  (or  at  least  the  net  pre- 
mium note)  is  concerned,  that  would  render 
the  Insurance  null  and  void,  in  the  absence  of 
any  other  facts  counteracting  that  result, 
even  if  the  company  did  charge  the  net  pre- 
mium against  the  agent  in  addition  to  holding 
the  note  against  insured.  The  company  could 
avail  itself  of  the  benefit  of  the  liote  as  well 
as  of  the  agent's  credit  for  the  payment  of 
the  premium  due;-  and,  if  the  contract  pro- 
vided tlmt  default  in  the  paym^it  of  any  note 
given  for  the  premium  would  render  the 
policy  null  and  void,  we  see  no  reason  why 
this  provision  of  the  contract  would  not  oper-. 
ate  to  cancel  the  Insurance,  if  the  provision 
was  not  waived.  Hence  we  do  not  see  how 
the  plaintiff  herein  can  recover  upon  any 
theory  that  the  taking  of  the  premium  notes 
was  an  extension  of  credit  to  the  Insured  on 
the  part  of  the  agent,  Walsh,  and  that  the 
company  "held  said  Walsh  alone  responsible." 
There  is  no  evidence  that  the  company  looked 
to  him  alone,  or  that  the  notes  given  were 
regarded  as  the  agent's  Individual  property. 
On  the  contrary,  the  clause  first  above  quoted 
In  the  contract,  together  with  what  was  actu- 
ally done,  all  point  directly  tlie  other  way, 
namely,  that  the  notes,  or  at  least  the  net 
premium  note,  could  uot  be  regarded  as  the 
proi)erty  of  the  agent,  and  that  the  company 
did  not  look  to  the  agent  alone  for  the  pay- 
ment thereof ;  and  hence  the  company  would 
not  be  precluded  from  insisting  upon  the  for- 
feiture on  account  of  the  default,  unless  that 
was  waived.  In  other  words,  plaintllT's  right 
to  recover  cannot  be  predicated  upon  any 
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theory  that  the  default  In  the  notes  waa  a 
matter  merely  between  insured  and  the  agent 
and  not  affectlnjr  the  relations  between  In- 
sured and  the  company.  So  that  there  was  no 
ground  for  submitting  plaintiff's  case  upon 
the  theory  contained  in  the  instrnction  here- 
inabove set  out,  and  hence  this  was  error. 

[S]  But,  although  the  contract  provided 
for  a  forfeiture  in  case  of  default,  yet  the 
effect  of  that  may  be  nullified  tf  the  same  be 
waived ;  and  it  would  seem  that  In  this  case 
there  is  room  for  a  Jnry  to  find  that  the 
prompt  payment  of  the  notes  was  waived  by 
th6  company  and  by  the  agent  also,  if  the  for- 
feiture clause  be  for  his  benefit  too.  For 
this  reason  we  do  not  reverse  the  case  out- 
right, as  defendant  so  earnestly  insists,  but 
reverse  the  judgment  and  remand  the  cause 
for  a  new  trial  on  the  theory  of  waiver  if 
the  plaintiff  chooses  to  do  so. 

The  other  Judges  concur. 


COWAN  V.  HYDRAULIC  PRESS  BRICK  CO. 
(No.  16086.) 

(St.  Louis  Oourt  of  Appeals.    lUssonrl.    June 
8,  1920.) 

1.  Master  and  servant  «s>l09— Master  must 
furnish  team  reasonably  safe  for  t|it  par- 
poses. 

The  master  mast  farnish  hia  servant  with  a 
team  reasonably  safe  for  the  purposes  intend- 
ed, in  determining  which  the  age  and  experience 
of  servant  must  be  considered. 

2.  Master  and  servant  «s»286(l  I)— Negligence 
In  furnishing  team  to  bey  held  question  for 
Jnry. 

In  an  action  for  injuries  to  a  16  year  oM 
boy  who  was  thrown  from  a  wagon  when  the 
'mules  he  was  driving  shied,  evidence  that  the 
mules  were  apt  to  shy  and  were  hard  to  hold, 
and  that  plaintiff  had  complained  he  could  not 
manage  them,  held  to  warrant  submission  of 
the  case  to  the  jnry. 

3.  Trial  «=3l9l  (10)— Instmetlon  held  to  as- 
sume mules  were  vicious. 

In  an  action  for  injuries  to  an  employs 
thrown  from  a  wagon  when  the  mules  he  was 
driving  shied,  an  instruction  predicating  recov- 
ery on  a  finding  that  defendant  furnished  plain- 
tiff with  a  team  of  males  with  vicious  and  dan- 
gerous habits,  known  to  defendant,  was  er- 
roneous as  assuming  that  the  mules  were  vi- 
doDB  and  dangerous. 

4.  Trial  ®=>252(ll)  —  Instruction  predicating 
recovery  on  fact  not  supported  by  evidence  Is 
error. 

An  instruction  predicating  recovery  by  an 
employ^  upon  finding  by  the  jury  that  the  mules 
famished  by  the  master  were  vidons  and 
dangerous,  which  there  was  no  evidence  to  sup- 
port, was  erroneoos. 


5.  Appeal  and  error  «=s>l066— InstrMtloa  prsd- 
leatlng   recovery  on  faot  not  snpportad  by 
svldenoa  held  prejudicial. 
An   instruction   predicating  recovery  upon 
a  finding  that  the  mules  famished- servant  were 
vidons  and  dangerons,  wliich  was  unsupported 
by  evidence,   was  prejudicial,  notwithstanding 
that  servant  might  have  recovered  because  the 
mules  were  not  suitable  for  him  to  drive,  since 
the  Jury  might  have  inferred  from  the  instrnc- 
tion that  the  court  considered  there  was  evi- 
dence that  the  mulei  were  vicious  and  dan- 
gerous. 

Appeal  from  St  Louis  Circuit  Court ;  Sam- 
uel Rosenfeld,  Judge. 
"Not  to  be  oflldally  published." 

Action  by  Frank  Cowan,  a  minor,  Ity  Mrs. 
Ida  Oowan,  his  next  friend,  against  the  Hy- 
draulic Press  Brick  Company,  a  corporation. 
Judgment  for  plaintiff,  and  defendant  ai>- 
peals.    Reversed  and  remanded. 

Werner  &  Penney,  of  St  Loola,  for  appel- 
lant 

Charles  A.  Llch,  of  St  Looia.  for  respond-, 
ent 

BIQOS,  O.  From  an  adverse  Judgment  for 
13,000  in  a  negligence  case  arising  out  of  the 
relation  of  master  and  servant  defendant 
appeals,  specifying  as  error  the  failure  of 
the  court  nisi  to  direct  a  verdict  for  defmd- 
ant  and  error  in  giving  plaintiff's  main  In- 
struction to  the  jury,  which  covered  the 
whole  case  and  upon  which  a  liability  was 
predicated. 

On  October  18,  1910,  when  plaintiff  was 
IS  years  of  age,  he  was  enployed  by  defoid- 
ant  aa  a  driver  of  a  team  of  mules  delivering 
brick  about  the  city  of  St  Louis.  It  is  al- 
leged by  plaintiff,  that  defendant,  In  disre- 
gard of  its  duty  to  furnish  plaintiff  with  a 
proper,  suitable,  and  safe  team,  did  fnmlsli 
him  with  a  team  of  mnles  of  vicious,  dangw- 
OUB,  and  incwrigibls  habits  and  tendendes, 
which  habits  and  tendencies  were  known  to 
the  defendant,  or  might  by  the  exercise  of 
ordinary  care  on  its  part^have  been  known 
to  it;  that  on  account  of  his  youth  and  In- 
exi)erlence  in  driving  said  team  of  moles, 
and  while  acting  under  the  orders  of  defend- 
ant's foreman  and  in  the  usual  course  of  his 
employment  and  while  driving  said  teana 
act'Qss  the  Compton  avenue  bridge,  said  teem 
became  vicious,  unmanageable,  Incorrigible, 
and  unruly  and  with  a  sudden  jerk  started 
to  run  away,  and  that  as  a  result  of  the  sud- 
den jerk  of  said  team,  and  the  severe  jolting 
of  the  wagon  caused  by  the  speed  at  whidi 
said  team  waa  going,  plaintiff  was  thrown 
from  his  seat  on  the  wagon  to  the  street, 
dragged  for  about  10  feet  and  severely  In- 
jured. 

It  is  further  alleged  that  plaintiff  oon»- 
plained  to  the  defendant's  foreman  aboat  the 
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babits  of  said  team,  with  the  statement  that 
plaintiff  could  not  manage  the  team  on  ac- 
count thereof,  and  that  plaintiff  was  assnred 
by  the  foreman  that  the  team  was  not  Tidons 
and  dangerous  and  that  he  could  safely  han- 
dle them,  and  that  plaintiff  was  told  by  the 
foreman  to  proceed  with  his  work;  that 
plaintiff  thereupon,  relying  on  the  foreman's 
superior  knowledge,  continued  his  work  with 
the  team. 

The  case  as  made  is  bottomed  entirely  up- 
on plalntifCB  version  of  events.  In  consider- 
ing the  donurrer  to  the  evlSence  we  must 
concede  plalntifTs  statements  to  be  true  and 
draw  from  them  every  Inference  that  may 
reasonably  be  drawn  In  his  favor. 

Plaintiff  started  to  work  for  defendant 
when  12  years  of  age,  driving  a  small  (don- 
key) mule  to  a  cart  In  September  prior  to 
the  accident,  which  happened  October  13, 
1910,  plaintiff  commenced  driving  a  brick 
wagon  drawn  by  two  mules.  The  wagon  was 
without  brakes,  but  was  equipped  with  a 
chain  to  lock  the  wheels  when  going  down 
grade. 

In  the  language  of  the  witness: 

The  team  they  fucniahed  me  in  the  beginning 
was  a  gentle  young  team  of  mules;  a  Bmall 
team  they  had  been  driving  on  the  day  hill  a 
long  time.  They  were  gentle  4uid  weren't  mean 
and  shy  or  anything  like  that  Their  names 
were  Backskin.  and  Frank,  and  I  drove  them 
from  August  np  to  October  11th.  On  October 
11th  I  was  16  minutes  late.  There  was  nothing 
bat  that  big  team  in  the  stable.  The  stable 
boss  said  I  had  to  take  that  team.  I  went  out 
that  morning  with  that  team  and  I  came  back 
at  5  o'clock  in  the  evening.  This  team  I  con- 
tinued to  drive  up  until  the  time  of  the  acci- 
dent I  bad  to;  they  wouldn't  give  me  another 
team.  I  complained  to  Ed  Haag,  the  foreman  at 
the  yard,  and  told  him  two  or  three  times  about 
that  team.  I  told  him  in  the  morning  again 
and  I  told  him  in  the  evening  I  couldn't  handle 
them  becanse  I  could  not  make  more  than  one 
or  two  loads  a  day,  because  I  couldn't  handle 
them.  I  made  this  complaint  the  first  time 
that  evening  when  I  came  in  on  the  first  day 
that  I  had  them  out. 

When  I  complained  to  Mr.  Haag  he  said: 
"Oo  ahead  and  drive  it  It's  a  gentle  team; 
there  isn't  anything  the  matter  with  them." 
I  went  out  It  was  near  the  end  of  the  pa; 
roll  and  I  was  trying  to  make  np  the  pay  roll. 
The  first  complaint  was  made  on  the  evming 
of  the  first  day.  The  next  time  I  complained 
was  the  next  day  at  12  o'clock.  I  told  him  if 
I  couldn't  get  my  team  I  would  have  to  quit. 
He  said  by  him  being  short  to  go  ahead  and  drive 
them;  he  wonld  try  to  get  my  team  back  as 
soon  as  he  could.  That  evening  when  I  came 
in  I  asked  the  stable  boss.  John  Farrier,  I 
asked  him:  "What  did  he  say  about  that 
team?"  He  said  he  had  gone  and  I  would  have 
to  take  the  team  oat  the  next  morning.  The 
next  morning  I  took  the  team  out.  I  did  not 
■ee  Haag  after  that 

On  the  18th,  prior  to  the  time  of  the  accident 
I  was  going  to  G<Knptan  and  Chouteau,  hauling 
a  load  of  brick.    Whils  I  was  going  over  the 


Compton  viaduct  or  bridee.  the  mules  were 
shy  and  what  you  call  a  team  spreads,  when 
you  go  down  a  hUl  they  open  like  that  (illus-. 
trating).  I  couldn't  handle  them;  they  were  too 
big  and  hard.  When  I  was  about  10  feet  away 
from  the  curb  there  was  a  depression  on  the 
right  side  of  the  bridge.  Ther«  was  some  trains 
and  a  lot  of  noise,  and  the  mule  on  the  right 
side  had  been  shy  all  that  day  and  ever  since 

1  had  him.  When  I  got  near  the  hill,  going 
down  hiU,  it  was  hard  to  hold  back  and  they 
would  spread  and  slip  and  slide  on  the  blocks. 
This  mule  on  the  right  side  got  afraid  of  the 
whistle  and  he  jumped  like  that  (illustrating) 
— I  mean  the  train  whistles  around  there,  trains 
underneath  the  viaduct— this  mule  jumped  on 
the  sidewalk  and  the  wagon  ran  In  tiie  depres- 
sion and  he  caused  the  other  mule  to  spread 
as  much  as  he  did.  He  pulled  the  wagon  over 
to  the  sidewalk  and  the  front  wheel  went  into 
the  depression;  the  front  wheel  on  the  right 
side  went  into  the  depression.  He  did  this  sud- 
denly.    I  was  going  south. 

When  it  went  into  that  depression  I  was 
sitting  in  the  middle  of  the  board.  I  fell  off 
the  wagon  and  my  leg  caught  between  the 
wheel  and  the  iron  curb.  I  had  for  a  seat  on 
this  wagon  an  ordinary  board.  When  I  started 
out  that  morning  I  had  a  spring  seat,  my  prop- 
erty. I  paid  $2.50  for  it  and  when  I  came 
back  from  my  second  load  I  had  to  get  a  drink 
of  water,  and  when  I  came  back  my  seat  was 
missing  and  I  picked  up  an  ordinary  board  I 
saw,  going  out  of  the  yard.  I  got  my  leg 
caught  between  the  curb  and  the  front  wheel 
on  the  right  ride.  After  that  this  mule  on 
the  left  side  was  held  back  and  the  other  one 
was  trying  to  run.  He  was  walking  fast  I 
wjis  dragged  about  10  feet 

On  cross-examination  plalntUC  testified: 

I  started  to  drive  this  last  team  on  October 
11th  in  the  morning  and  drove  it  all  day  the 
11th  and  12th  and  the  13th  up  to  the  time  of 
the  accident  at  3  o'clock  in  the  afternoon.  I 
bad  driven  across  the  bridge  and  over  the 
crown  and  had  commenced  to  go  down  the 
southern  incline,  and  going  down  that  incline 
the  viaduct  is  paved  with  wooden  blocks  and 
it  was  a  little  hard  to  hold  the  team  back  going 
down  hill.  They  were  inclined  to  spread,  by 
that  I  mean  separate,  and  as  I  was  going  down 
the  front  right-hand  wheel,  as  I  went  south, 
dropped  into  a  depression  on  the  side  of  the 
paving.  There  is  a  footway  or  place  for  foot 
passengers  across  that  viaduct,  and  there  is 
just  a  lining  of  iron  along  the  comer.  That 
depression  is  square,  about  that  big  and  that 
wide  (illustrating).    It  is  a  sewer.    It  is  about 

2  feet,  the  same  length  all  the  way  around,  2 
feet  square  and  running  np  to  this  curb,  and  it 
is  about  0  inches  deep.  Then  there  is  an  iron 
grating  and  my  wheel  dr<H>ped  into  that  hole 
and  that  bounced  me  off. 

The  foot  fell  first  and  the  wheel  caught  It 
between  the  curb  and  the  wheel.  Before  the 
team  came  to  a  stop  they  moved  about  10  feet. 
Then  isomebody  stopped  them.  I  don't  know 
who.  I  was  sitting  on  a  loose  board  and  the 
board  was  laid  right  on  top  of  the  bricks,  so 
that  I  didn't  have  anything  to  hold  onto.  I 
didn't  call  anybody's  attention  to  that  before  I 
left  the  yard  that  morning.    That  was  the  first 
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time   I   bad   been   over  tbe   Compton   avenue 
bridge  with  a  team.    I  had  walked  over  there. 

Plaintiff  called  a  police  officer,  who  did 
not  witness  tbe  accident  but  who  arrived  at 
the  scene  shortly  afterward.  He  testified 
that  he  found  the  team  standing  about  200 
feet  north  of  CSiouteau  avenue  close  to  the 
curb ;  that  the  team  was  perfectly  still  when 
he  arrived  there,  and  that  they  were  stand- 
ing attached  to  the  brick  wagon  and  no  one 
was  holding  them ;  and  that  he  could  see 
where  the  wagon  had  been  dragged  along  the 
curb  about  10  feet. 

We  do  not  believe  that  the  foregoing  evi- 
dence even  tends  to  prove  that  the  mules  had 
vicious,  dangerous,  and  inoorrigible  habits 
and  tendencies  as  charged  in  the  petition. 
It  did  tend  to  prove  that  the  mules  (especial- 
ly the  right  mule)  were  shy  at  times  and  that 
they  were  too  big  and  hard  of  mouth  for 
plaintiff,  a  boy  of  16,  to  manage  and  handle. 
Such  a  team  hi  the  hands  of  a  grown  man  of 
strength  and  experience  would  doubtless 
have  been  safe,  and  to  furnish  that  character 
of  team  to  such  a  man  could  not  be  said  to 
be  negligence  on  the  part  of  the  master. 

[1]  The  duty  oi  the  master  is  well  settled, 
and  that  is  to  use  ordinary  care  to  fnrnLsh 
the  plaintiff  a  reasonably  safe  and  suitable 
team  for  the  purpose  for  which  they  were  to 
be  used.  And  in  measuring  (he  duty  the  age 
and  experience  of  plaintiff  must  be  consid- 
ered, for  it  may  be  negligence  to  furnish  a 
16  year  old  boy  with  a  team  to  work  when 
to  furnish  the  same  team  to  a  grown  man 
would  not  constitute  negligence.  McCready 
V.  Stepp,  104  Mo.  App.  340,  78  S.  W.  671; 
Stutzke  V.  Ice  &  Fuel  Co.,  166  Mo.  App.  1, 
136  S.  W.  243. 

[2]  While  the  evidence  failed  to  establish 
the  dangerous  habits  of  the  mules  as  alleged, 
it  was  sufficient,  in  our  judgment,  to  author- 
ize tbe  court  in  sending  the  case  to  the  Jury 
on  the  theory  that  defendant  had  violated 
its  duty  to  furnish  a  reasonably  safe  team 
under  the  circumstances  of  the  case,  when  it 
furnished  plaintiff,  a  16  year  old  boy,  with 
this  big  team  of  mules  that  were  shy  and  so 
hard  of  mouth  that  plaintiff  could  not  han- 
dle and  control  them.  Knowledge  of  the  ina- 
bility of  plaintiff  to  handle  the  team  was 
sufficiently  brought  home  to  defendant  by  the 
complaints  made  by  plaintiff  to  the  foreman 
and  stable  boss.  We  accordingly  hold  that 
there  was  a  case  made  for  the  Jury,  but  not 
the  case  as  submitted  by  the  instructions. 

PlaintifPs  main  instruction  reads  thus: 

"The  court  instructs  the  jury  that  if  yon 
find  and  believe  from  tbe  evidence  that  on  or 
about  October  13,  1916,  and  prio^  thereto, 
plaintiff  was  employed  by  tbe  defendant;  that 
his  duties  required  him  to  drive  a  team  of  males 
belonging  to  the  defendant;  that  on  or  about 
October  13, 1916,  bis  duties  required  him  to  de- 
liver a  load  of  bricks  and  that  in  order  to  deliv- 


er same  it  became  necessary  for  him  to  drive 
said  team  of  mules  across  the  Compton  avenue 
bridge,  in  the  city  of  St.  Loais,  Mo.;  that  the 
defendant  furnished  plaintiff  with  a  wagon 
and  team  of  mules,  said  mules  having  vicious, 
dangerous,  and  incorrigible  habits  and  tenden- 
cies, which  said  habits  and  tendencies  were 
known  to  the  defendant,  or  might  by  tbe  exer- 
cise of  ordinary  care  on  its  part  have  been 
known  to  it;  that  while  plaintiff  was  driving 
said  team  of  mules  across  the  Compton  ave- 
nue bridge  that  said  team  of  mules  became  vi- 
cious and  incorrigible  and  that  plaintiff  because 
of  bis  yoath  and  inexperience  in  driving  said 
team  of  mules  could  not  handle  them;  that 
said  team  of  mules  took  fright,  became  vicious 
and  incorrigible,  and  ran  away,  throwing  plain- 
tiff from  tbe  wagon  to  the  street,  causing  plain- 
tiff to  suffer  certain  injuries;  and  that  the 
vicious,  incorrigible,  and  unmanageable  actions 
of  said  mules  or  either  of  them  directly  caused 
the  plaintilTs  fall  from  the  wagon  in  question— 
if  you  find  these  facts,  then  your  verdict  must 
be  for  the  plaintiff." 

[S,  4]  This  instruction,  under  the  tacts  ci 
the  case,  is  wrong:  (1)  Because  It  may  rea- 
sonably be  said  to  assume  that  the  males 
were  vicious  and  dangerous  and  incorrigible, 
and  (2)  because  It  predicates  a  liability  on 
something  which  there  is  no  evidence  to  sup- 
port, namely,  that  the  mules  had  vicious, 
dangerous,  and  incorrigible  habits ;  that  they 
at  the  time  of  the  accident  became  vicious 
and  incorrigible  and  ran  away,  throwing 
plaintiff  from  the  wagon,  and  tiiat  the  vl- 
douB,  incorrigible,  and  unmanageable  actions 
of  said  mules,  or  either  of  them,  directly 
caused  plaintiff  to  fall  from  the  wagon. 

In  the  case  of  Small  v.  Ice  &  Fuel  Co.,  179 
Mo.  App.  456,  lot  cit  465,  162  S.  W.  709,  712, 
this  court  says: 

"And  it  is  error  to  submit,  as  a  predicate  of 
liability,  something  which  there  is  no  evidence 
to  support,  or  which  in  no  way  gave  rise  to  or 
contributed  to  produce  the  injary  or  loss  for 
which  a  recovery  is  sought.  See  Sallee  v.  Mc- 
Murry,  113  Mo.  App.  2S3,  88  a  W.  157; 
Houck  V.  Railway  Co.,  116  Mo.  App.  559,  92 
S.  W.  738;  Huston  v.  Railroad,  129  Mo.  App. 
576,  107  S.  W.  1045;  Shannon  v.  Abell,  155 
S.  W.  62;   Kendrick  v<  Harris,  166  S.  W.  490. 

"And  to  submit  matters  which,  under  the 
evidence,  could  in  no  way  have  contributed  to 
produce  plaintilTs  injury,  is  undoubtedly  re- 
versible error.  In  Huston  v.  Railroad,  supra, 
loc.  cit.  586,  it  is  said:  'We  find  tliat  prejndidal 
error  was  committed  by  the  learned  trial  jm^e 
in  submitting  to  the  jury  the  issue  of  whether 
the  injury  was  caused  in  whole  or  in  part  by 
the  failure  of  defendant  to  maintain  and  use  a 
togt^e  on  the  machine.  The  absence  of  tliia 
appliance  did  not  and  could  not  in  any  way 
have  contributed  to  the  injury.  •  •  •  In 
submitting  this  issne  to  the  jury  the  court, 
in  effect,  declared  that  there  were  facta  ad- 
duced by  evidence  from  which  the  jury  reason- 
ably might  infer  that  the  absence  of  the  toggle 
had  a  direct  effect  in  the  prodnction  of  the  in- 
jury. A  declaration  of  this  character  which 
is  unsupported  by  substantial  evidence  mast  fa« 
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presomed  to  hare  had  some  effect  on  the  minds 
of  the  jury  and,  consequently,  to  have  been 
prejudicial  to  the  defendant' " 

[(]  While  It  may  be  said  tbis  InBtmctlon 
loerely  went  further  than  required  and  call- 
ed for  a  finding  of  more  facts  than  necessary 
on  which  to  base  a  liability,  we  hold  the  In- 
strnctlon  prejudicial  to  the  defendant,  for  to 
submit  to  the  jury  the  question  whether  the 
mules  wet-e  dangerous,  vicious,  incorrigible, 
etc  necessarily  led  the  jury  to  believe  that 
the  court  considered  tliat  there  was  evidence 
to  establish  ench  fact.  The  court  by  its  in- 
struction. In  effect,  declared  that  there  was 
evidence  adduced  from  which  the  jury  might 
'find  that  the  mules  had  the  habits  and  char- 
acteristics alleged  against  them  in  the  peti- 
tion. 

It  follows  from  the  foregoing  that  it  is  un- 
necessary for  us  to  say  whether  the  fact  that 
the  instruction  assumes  as  true  facts  which 
were  in  issue  in  the  case  constituted  reversi- 
ble error. 

For  the  error  epcdfled,  the  Commissioner 
recommends  that  the  judgment  be  reversed 
und  the  cause  remanded. 


PBR  ODRIAM.  The  foregoing  opinion  of 
BIGGS,  C,  is  adopted  as  the  opinion  of  the 
court. 

The  judgment  of  the  circuit  court  is  ac- 
cordingly reversed  and  the  cauefe  remanded. 


REYNOLDS,  P.  J.,  and  ALLEN  and  BEOK- 
BR,  JJ.,  concur. 
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MANNING  V.  KANSAS  CITY.     (No.  13626.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  14,  1920.) 

1.  Municipal  corporations  ®=>8t2(7)— Notice  of 
Injury  held  to  aufflolently  flx  plaoe  of  acci- 
dent. 

Notice  to  dty  of  injury  as  required  by  Laws 
1913,  p.  645,  sufficienUy  fixed  the  place  as  on 
the  sidewalk  between  two  streets  a  block  apart, 
where  there  was  mud  and  slime  at  only  one 
place  and  covering  only  about  ten  feet  of  the 
walk. 

2.  Appeal  and  error  €=>232( I)— Objection  for 
first  time  on  appeal  to  notloe  to  city  of  In- 
jury not  available. 

Objection  to  difference  between  name  of 
plaintiff,  "Alice  H.  M.,"  and  that  signed  to  no- 
tice to  city  of  injury,  "Mrs.  J.  H.  M.,"  not  be- 
ing included  in  those  made  below  to  the  notice, 
is  not  available  on  appeal. 


3.  Muaiolpal   corporations  «s»777— Liable  for 
Injury  to  pedestrian  slipping  on  mud  on  side- 
walk. 
A  city  allowing  slippery  mud  to  a  depth  of 
one-half  to  two  inches  to  remain  at  a  iilace  on 
a  sidewalk  is  a  sufficient  obstruction  to  render 
it  liable  for  injury  to  a  pedestrian  therefrom. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  William  O.  Thomas,  Judge. 
.  "Not  to  be  oflaclally  published." 

Action  by  Alice  H.  Manning  against  the 
city  of  Kansas  City.  Judgment  for  plaintiff, 
and  defendant  appeals.   AfiBrmed. 

B.  M.  Harber  and  Francis  M.  Hayward, 
both  of  Kansas  City,  for  appellant. 

Ed.  E.'  Aleshlre  and  Sharp  ft  Sharp,  all  of 
Kansas  City,  for  respondent. 

Ea^LISON,  P.  J.  Plaintiff  received  per- 
sonal injury  by  falling  on  one  of  defendant's 
granitoid  sidewalks.  She  recovered  judg- 
ment in  the  trial  court 

[1]  Plaintiff  gave  notice  to  the  city  within 
90  days  of  the  injury  as  required  by  the 
Laws  1913,  p.  645,  but  its  sufficiency  as  to 
location  is  objected  to  by  defendant  The 
notice  fixes  the  place  In  these  words: 

"I  sustained  injuries  by  falling  to  the  sidewalk 
while  walking  over  and  along  the  public  side- 
walk on  the  north  side  of  Forty-First  street 
between  Garfield  and  Brooklyn  streets,  Kansas 
City,  Mo.;  said  falling  being  caused  by  an  ac- 
cumulation of  water,  sewerage,  mud,  and  other 
refuse  on  said  sidewalk  at  said  place." 

It  Is  claimed  that  to  flx  the  place  as  be- 
tween two  streets,  a  block  apart,  is  too  Indef- 
inite for  compliance  with  the  statute,  and 
Krucker  v.  City  of  St.  Joseph,  195  Mo.  App. 
101,  190  S.  W.  644,  is  cited  as  authority.  The 
cases  are  not  alike.  That  case  was  where 
the  whole  face  of  that  section  of  the  city  was 
covered  with  snow  and  Ice,  and  nothing  ap- 
peared in  the  notice  to  particularize  the  place 
between  the  two  streets  named  where  the  per- 
son was  hurt  so  that  the  city  might  Identify 
It    We  said  in  that  case  that — 

"Naming  the  place  as  between  two  streets 
over  400  feet  apart  would  not  be  fatal  looseness 
of  description,  if  plaintiff  had  stated  some- 
thing more  which  would  have  served  as  a 
guide  to  the  dty  when  it  came  to  examine." 

In  this  case  we  have  what  the  other  lacked. 
For  here  there  was  mud  and  slime  at  only 
one  place  and  covering  about  10  feet  of  the 
sidewalk,  so  that  the  city  could  find  and  ex- 
amine the  very  spot  with  great  ease.  McCabe 
V.  City  of  Cambridge,  134  Mass.  484. 

[2]  Another  objection  made  to  the  notice 

in  this  court  is  that  it  is  signed  by  "Mrs.  J. 

H.  Manning,"  while  the  plnhatiff  is  "Alice  H. 

i  Manning,"    without   evidence   that    the    two 
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names  are  one  person.  It  Is  probable  she 
^gned  by  tbe  initial  of  ber  husband's  first 
name.  But  tt  Is  enough  to  say  that  when 
defendant  specified  its  objections  to  the  trial 
court  it  did  not  include  that  now  made. 

[3]  Defendant  claims  that  mud  on  a  side- 
walk is  of  "too  trifling  a  nature"  to  be 
termed  an  obstmction  for  which  a  city  may 
be  held  liable.  The  evidence  tended  to  show 
the  mud  to  be  from  one-half  an  inch  to  two 
inches  deep,  of  slick  or  slippery  kind,  and  we 
tldnk  the  city  liable  to  allow  that  condition 
to  exist  on  its  sidewalks.  We  taave  held  a 
dty'B  liability  to  extend  to  mud  on  side- 
walks; MUledge  t.  Kansas  City,  100  Mo. 
App.  490,  74  S.  W.  882;  Strange  ▼.  City  of 
St  Joseph,  112  Ha  App.  628,  87  a  W.  2. 


Defendant  dtes  (VBdUy  y.  Cltj  tt  8yn- 
cuse,  49  App.  Div.  538,  63  N.  Y.  Sopp.  SZOl 
The  case  Is  not  In  point  It  did  not  InTolTe  i 
sidewalk.  The  plaintiff  In  that  case  fell  od 
a  mnddy  street  crossing,  and  the  court  bdd 
that  a  dty  could  not  be  held  for  tailing  to 
keep  its  streets  free  from  mnd,  or  because 
they  became  8liiq;>ay.  The  syUahos  raids 
that: 

"A  city  is  not  liable  to  a  pedestrian  vho  slips 
and  falls  on  a  street  simply  because  1^  to  3 
inches  of  mnd  is  permitted  to  accomnUte  ml 
remain  on  the  parement,  spread  erenly  oret  id 
entire  surface." 

The  Judgment  must  be  afflnned. 
AU  ooncnr. 
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STAFFORD  at  ai.  v.  JOHNSON. 


(Court  of  Appeals  of  Kentucky.    Jane  18, 
1920.) 

i.  Judgment  «=>720 — Judgment  ooncluslve  on 
every  pdlnt  actually  and  necessarily  decided. 
A  judgment  Is  conclusive  in  a  subsequent 
action  upon  every  matter  actually  and  neces- 
sarily dpc'ided  in  the  former  salt,  though  not 
directly  the  point  in  issue. 

2.  Courts  ^=390(6)  —  Practice  laid  down  by 
dedsioas  will  be  followed  under  doctrine  of 
•taro  daclslt. 

Rule  as  to  whether  question  of  title  is  in- 
volved in  certain  action  so  as  to  give  Court  of 
Appeals  jurisdiction  laid  down  in  certain  cases 
and  followed  by  a  number  of  other  cases  will 
be  followed  by  the  Court  of  Appeals  under  the 
doctrine  of  stare  decisis,  though  the  rule  ap- 
pears illogical  to  the  court 

3.  Appeal  and  error  «=938— Allegation  of  title 
In  plaintiff  not  sufllclont  to  give  appellate 
court  Jurisdiction. 

Judgment  for  $150  in  action  for  possession 
of  pBBSway  and  for  damages  for  interference 
therewith  is  not  appealable  to  Court  of  Ap- 
peals, the  question  of  title  to  land  not  being 
involved,  even  though  defendant  denied  plain- 
tiff's allegation  of  title  in  himself. 

Appeal  from  Circuit  Court,  Johnson 
County. 

Action  by  Mason  Johnson  against  F.  M. 
Stafford  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.     Appeal  dismissed. 

W.  H.  Vanghan  &  Sons,  of  Palntsvllle,  for 
appellants. 
Wells  &  Wells,  of  Palntsvllle,  for  appellee. 

THOMAS,  J.  The  appellee  and  plaintiff 
below.  Mason  Johnson,  filed  this  suit  in  the 
Johnson  circuit  conrt  against  appellants  and 
defendants,  F.  M.  Stafford  and  W.  T.  Staf- 
ford, alleging  that  he  was  the  owner  and  en- 
titled to  the  possession  of  an  easement  over 
and  across  the  lands  of  the  defendants,  which 
easement  he  particularly  described,  and  that 
the  defendants  were  obstructing  the  passway 
and  withholding  Its  possession  and  use  from 
him,  which  they  had  done  for  a  period  of 
three  years,  and  that  he  was  thereby  dam- 
aged In  the  sum  of  $100  per  year,  and  he 
sought  Judgment  against  defendants  for  the 
twssesslon  of  the  passway  and  for  $300  dam- 
ages. 

The  answer  was  a  general  denial,  contain- 
ing no  afflrmatlve  averment  of  title  to  the 
passway,  in  defendants  or  any  one  else.  At 
the  trial  there  was  a  verdict  In  favor  of  plain- 
tiff for  the  sum  of  $150,  for  which  amount 
Judgment  was  rendered,  but  there  was  no  ad- 
judication of  the  title  to  the  passway.  Seek- 
ing a  reversal  of  that  judgment,  defendants 
have  appealed,  relying  upon  a  number  of 
grounds  for  a  reversal,  none  of  which  are 
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we  able  to  consider,  since  under  the  rule  an- 
notinced  in  a  number  of  cases  from  this  court 
we  are  without  Jurisdiction  to  consider  the 
case  upon  its  merits. 

[11  Section  9S0  of  the  Kentucky  Statutes 
denies  the  right  of  appeal  to  this  court  under 
any  conditions  when  the  value  in  controversy 
is  less  than  $200,  unless  the  title  to  real  es- 
tate or  to  an  casement  therein  or  the  enforce- 
ment of  a  statutory  lien  thereon  is  Involved. 
The  general  rule  as  to  what  issues  are  in- 
volved In  the  litigation  is  tlmt  "a  judgment  is 
conclusive  upon  every  matter  actually  and 
necessarily  decided  in  tlie  former  suit,  Uiougfa 
not  then  directly  the  point  in  issue."  Free- 
man on  Judgments,  i  256.  In  section  257  of 
the  same  work  it  is  said: 

"It  is  not  necessary  to  the  conclusiveness  of 
the  former  judgment  that  the  issue  should 
have  been  taken  upon  the  precise  point  which 
it  is  proposed  to  controvert  in  the  collateral 
action.  It  is  sufficient  if  that  point  was  essen- 
tial to  the  former  judgment.  'Every  point 
which  has  been  either  expressly  or  by  necessarj 
implication  in  issue,  which  must  necessarilj 
have  been  decided  in  order  to  support  U>e  judg- 
ment or  decree,  is  included.'  " 

It  would  seem  to  logically  follow  that  the 
denial  by  the  defendants  of  plaintiff's. owner- 
ship of  the  passway  in  question  would  put 
that  fact  In  issue  and  therefore  Involve  the 
question  of  plaintiff's  title  to  it  No  other 
conclusion  to  our  minds  would  possess  the 
elements  of  soundness,  but  this  court.  In  the 
case  of  Ponder  v.  Lard,  102  Ky.  605,  44  S.  W. 
138, 19  Ky.  Law  Rep.  1649,  held  that  In  an  ac- 
tion of  trespass  to  realty,  where  the  plaintiff 
alleged  title  in  himself,  which  was  only  de- 
nied by  defendant,  the  question  of  title  to  the 
land  trespassed  upon  was  not  involved.  The 
Judgment  in  that  case  was  for  only  $25  dam- 
ages for  the  trespass  complained  of,  and  the 
appeal  was  dismissed  for  want  of  jurisdic- 
tion. That  case  has  been  followed  by  those  of 
I.  C.  R.  R.  Co.  V.  Major,  121  S.  W.  646,  Cooh 
V.  Rockhouse  Realty  Co.,  159  Ky.  710,  160  S. 
W.  480,  and  Lexington  A  Eastern  Railway 
Co.  V.  Grigsby,  176  Ky.  727,  197  S.  W.  408. 

The  Major  and  Grigsby  Cases  Involved  the 
right  of  plaintiff  to  a  passway  and  damages 
for  its  obstruction  or  destruction  by  the  de- 
fendant. In  neither  of  them  was  the  title  to 
the  passway  contested  through  a  claim  of 
ownership  by  defendant,  though  the  answer 
In  each  case  denied  plaintiff's  title.  In  as- 
serting the  insufficiency  of  the  answer  in  the 
Major  Case  to  create  an  issue  as  to  the  titl9 
so  as  to  involve  the  right  to  the  easement  aa 
contemplated  by  section  950  of  the  Statutes, 
the  opinion  says: 

"Appellant  merely  denied  the  title  of  appel- 
lee, and  that  it  damaged  the  passway.  *  .  *  * 
The  answer  nowhere  claims  the  land  as  that  of 
defendant;  and,  whQe  it  denies  the  right  of 
recovery,  the  answer  does  not  bring  into  ques- 
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tion  the  title,  bo  that  a  judgment  herein  would 
bar  an  action  in  ejectment" 

In  the  Orlgsby  Case  this  coart  constmed 
the  answer  of  the  defendant  to  be  only  a  de- 
nial of  the  appellee's  title  to  the  easement, 
and,  the  judgment  being  for  only  $1S0  dam- 
ages, the  appeal  was  dismissed.  In  the 
course  of  the  opinion  the  court  said: 

"The  pleadings  nowhere  asked  the  court  to 
adjudge  the  rights  of  the  parties  to  the  pasa- 
way,  and  the  judgment  made  no  attempt  to  do 
sow  It  is  the  character  of  the  judgment  that 
controls  the  right  of  appeal.  Haynes  t.  Adsit, 
167  Ky.  443." 

[2,  8]  These  cases,  If  followed,  are  conclu- 
sive of  the  question.  Whatever  may  be  said 
of  their  soundness  as  an  original  proposition, 
the  qtiestloa  of  practice  which  they  announce 
has  become  too  firmly  fixed  In  this  jurisdic- 
tion to  attempt  to  overthrow  it  now.  The 
doctrine  of  stare  decisis  compels  us  to  ad- 
here thereto,  since  we  conclude  It  Is  better 
for  the  rule  to  remain  as  it  Is  than  to  attempt 
to  unsettle  it  at  this  late  day. 

We  do  not  regard  the  opinion  In  the  case  of 
Central  Kentucky  Natural  Gas  Co.  v.  Ste- 
vens, 134  Ky.  306,  120  S.  W.  282,  as  being 
In  conflict  with  the  cases  cited.  The  matter 
Involved  there  was  the  title  to  the  royalty 
due  from  the  operator  of  a  gas  well  drilled  in 
land  about  which  there  was  a  dispute  as  to 
its  ownership.  The  plalntifC  sued  the  (itera- 
tor of  the  well,  who  answered  that  another 
claimed  the  title  to  the  land  and  made  the 
answer  a  cross-petition  against  him,  but  the 
court  overruled  the  motion  for  that  purpose 
and  plaintiff  recovered  judgment  for  the 
amount  of  royalty  claimed  by  him.  It  was 
held  that  the  court  should  have  allowed  the 
cross-petition  to  be  filed  and  the  title  to  the 
royalty  determined,  and  the  trial  court  erred 
in  declining  to  do  so.  It  was  furthermore 
held  In  that  opinion  that  the  title  to  the  roy- 
alty not  only  Involved  the  value  of  that  por- 
tion of  it  due  at  the  time  of  the  filing  of  the 
suit,  but  that  which  might  become  due-  from 
future  operations.  From  these  facts  It  will 
clearly  appear  that  that  opinion  is  not  In  con- 
flict with  the  other  cases. 

The  only  matter  involved,  then,  on  this  ap- 
peal being  the  judgment  for  $150,  and  it  be' 
tug  tasufladent  to  give  this  court  Jurisdiction, 
the  appeal  is  dismissed. 


CRAVENS  V.  LOUISVILLE  &  N.  R.  CO. 

(Court  of  Appeals  of  Kentucky.    June  18, 
1920.) 

I.  Constitutional     law     ^970(3)— Legislators 
sole  Judge  of  policy. 
Statutes  of  limitations  are  founded  in  pub- 
lic policy,   and  the   Legislature  which   enacts 
them  is  the  sole  judge  of  that  public  policy,  un- 


less, perhaps,  the  limitation  ia  »o  short  as  to 
constitute  a  practical  denial  of  Justice. 

2.  Limitation  sf  actions  «=>3l— Aotfou  by  hus- 
band to  recover  for  loss  of  ssrvloes  of  wife 
Injured  while  passenger  barred  In  ons  year. 
An  action  by  a  husband  to  recover  for  the 
loss  of  the  services  and  society  of  his  wife, 
injured  while  a  passenger,  is  barred  after  the 
expiration  of  one  year,  under  Ky.  St.  }§  2515, 
2516;    it  being   immaterial  that  the   injuries 
grow  out  of  a  violation  of  a  contract  of  car- 
riage. 

Appeal  from  Circuit  Court,  Nelson  County. 

Action  by  %  W.  Cravens  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  defendant,  and  plain tifT  appeals. 
Affirmed. 

Ernest  N.  X^aIton  and  Osso  W.  Stanley, 
both  of  Bardstown,  for  appellant. 

BenJ.  D.  Warfield,  of  Louisville,  and  Jno. 
S.  Kelley  and  Jno.  A.  Fulton,  both  of  Bards- 
town, for  appellee^ 

THOMAS,  J.  The  sole  question  Involved 
on  this  appeal  is  whether  a  husband's  right 
of  action  to  recover  damages  for  the  loss  of 
services  of  his  wife  and  his  loss  of  consor- 
tium is  barred  by  the  one-year  statute  of  limi- 
tation prescribed  In  section  2516  of  the  Ken- 
tucky Statutes,  or  whether  the  five-year 
limitation  prescribed  by  section  2515  applies. 
The  Injury  to  the  wife  resulting  in  the  loss 
of  her  services  and '  the  loss  of  her  consor- 
tium to  the  husband,  to  recover  for  which 
this  suit  was  brought,  was  sustained  by  her, 
as  alleged,  on  December  20, 1917,  and  was  the 
result  of  the  negUgence  of  the  defendant  and 
appellee,  Louisville  &  Nashville  Railroad 
Company,  while  the  wife  was  a  passenger  on 
one  of  its  trains.  She  sustained  the  loss  of 
a  leg  and  was  otherwise  injured,  and  her 
husband  sought  by  his  petition  to  recover  the 
sum  of  $15,000  as  damages  for  the  loss  of 
her  services  and  of  her  society  resulting  from 
such  injuries. 

Among  the  paragraphs  contained  in  the 
answer  was  one  pleading  the  one-year  stat- 
ute of  limitations,  the  suit  having  been  filed 
more  than  one  year  after  the  infliction  of  the 
Injuries  to  the  wife.  A  demurrer  filed  to 
Jhat  plea  was  overruled,  and,  plaintiff  de- 
clining to  reply  thereto,  his  petition  was  dis- 
missed, and  he  appeals.  Another  paragraph 
of  the  answer  relied  on  a  settlemHit  made 
with  the  plaintiff  husband  and  his  wife, 
whereby  they  were  paid  the  sum  of  $S,7oO 
in  full  satisfaction  of  their  respective  dam- 
ages growing  out  of  the  injuries  complain- 
ed of.  A  reply  was  filed  to  that  paragraph, 
but  there  was  no  adjudication  of  the  issues 
raised  thereon,  and  we  will  make  no  further 
reference  to  it 

Section  2516  of  the  Statutes  says: 

"An  action  for  an  injury  to  the  person  of  the 
plaintiff,  or  of  his  wife,  child,  ward,  apprentJce, 
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or  serrant,  or  for  injuries  to  person,  cattle, 
or  stock,  by  railroads,  or  by  any  company  or 
corporation;  an  action  for  a  malicious  prose- 
cution, conspiracy,  arrest,  seduction,  criminal 
conyersation,  or  breach  of  promise  of  marriage; 
an  action  for  libel  or  slander;  an  action  for 
the  escape  of  a  prisoner  arrested  or  imprisoned 
on  civil  process,  shall  be  commenced  within  one 
year  next  after  the  cause  of  action  accrued, 
and  not  thereafter."  . 

It  Is  the  contention  of  counsel  for  plain- 
tiff that  while  the  cause  of  action  for  the 
-wife  growing  out  of  the  personal  injuries  she 
sustained  would  be  barred  by  that  section 
after  the  expiration  of  one  year,  It  does  not 
necessarily  follow,  as  argued,  that  the  cause 
of  action  In  favor  of  the  husband  to  recover 
lor  the  loss  of  her  servlcee  and  of  her  soci- 
ety would  be  so  barred ;  It  being  an  independ- 
ent and  separate  cause  of  action,  and  that 
It  Is  more  properly  "an  action  for  the  injury 
to  the  rights  of  plaintiff,  not  arising  on  con- 
tract," which,  by  the  provisions  of  section 
2515  of  the  Statutes,  is  not  barred  until  the 
expiration  of  Ave  years  after  the  cause  of  ac- 
tion accrued.  In  support  of  this  contention 
the  cases  of  Menefee  v.  Alexander,  107  Ky. 
279,  53  S.  W.  663,  21  Ky.  Law  R^.  980,  and 
Irwto  V.  Smith,  150  Ky.  147,  150  S,  W.  22, 
with  some  others  announcing  an  analogous 
principle,  are  relied  on. 

The  Menefee  Case  was  a  malpractice  suit, 
and  the  <mly  question  decided  was  that  tlie 
n^llgence  sued  for  grew  out  of  the  violation 
of  an  implied  contract  whereby  the  physi- 
cian defendant  agreed  with  plalotifl  to  ex- 
ercise the  requisite  sliiU  in  performing  .his 
professional  services,  and  being  a  violation  of 
a  contract,  "express  or  Implied,"  the  limitation 
came  within  the  express  terms  of  section  2515 
of  the  Statutes. 

[1,  2]  The  contention  Is  made  that  the  tn- 
Jnries  to  the  wife  In  this  case  grew  out  of  a 
violation  of  the  contract  of  carriage,  and  that 
the  case  comes  within  the  doctrihe  of  the 
Menefee  Case.  Every  one  will  admit  that 
statutes  of  limitations  are  founded  in  public 
policy,  and  that  the  Legislature  in  enacting 
them  is  the  BOle  judge  of  that  public  policy, 
unless  the  limitation  prescribed  is  so  short  as 
to  constitute  a  practical  denial  of  justice. 
The  quoted  words  of  section  2515  relied  on 
by  plaintiff's  counsel  as  bringing  this  case 
within  the  five-year  period  of  limitation  are 
immediately  followed  by  the  expression  "and 
hot  hereinafter  enumerated."  Section  2516 
Is  "hereinafter  enumerated"  in  the  chapter 
and  in  the  same  article  of  the  entire  statute 
of  limitations.  So  that  if  it  contains  any  pro- 
Tision  in  conflict  with  the  quotation  from 
section  2515,  relied  on  by  plaintiff,  such  pro- 
vision must  prevail,  which  brings  us  to  a 
consideration  of  the  language  of  section  2516. 
Beading  it  with  such  eliminations  as  do  not 
apply  to  the  concrete  case,  it  says: 

"An  action  for  an  injury  to  the  person  of 
plaintiff,  or  [to  the  person]  of  bis  wife  *  *  * 
or  for  injuries  to  person    ♦    ♦    •    by  railroads 


*  *  shall  be  commenced  within  one  year 
next  after  the  cause  of  action  accrued,  and  not 
thereafter." 

This  language  clearly  indicated  that  the 
personal  injuries  to  plaintiff  or  to  his 
wife  contemplated  by  the  statute  include 
injuries  inflicted  by  railroads,  thus  eliminat- 
ing coiusel's  contention  that  this  case 
should  be  governed  by  the  doctrine  of  the 
Menefee  Case,  since  the  Legislature  in  the 
section  under  discussion  placed  personal  in- 
juries inflicted  by  railroads,  so  far  as  limit- 
ing the  time  within  which  suits  might  be 
brought  therefor,  in  the  same  category  as 
personal  injuries  exclusively  tortious.  Aside, 
perhaps,  from  expenses  of  physicians,  med- 
icines, and  nursing,  the  elements  of  damage 
which  a  husband  sustains  because  of  per- 
sonal injuries  to  his  wife  are  loss  of  serv- 
ices and  loss  of  consortium,  and  unless  the 
one-year  statute  fixed  by  section  2516  would 
Include  the  cause  of  action  for  these  latter 
elements  of  damage  to  the  husband,  there 
would  be  two  periods  of  limitations  apply- 
ing to  different  elemeots  of  his  damages;  one 
to  his  expenses  for  physicians,  medicine, 
etc.,  and  the  other  to  damages  for  the  loss 
of  services  and  the  society  of  his  wife.  For 
if  the  five-year  statute  applies  to  the  latter 
element  of  damage,  the  only,  remaining  ele- 
ments which  section  2516  could  Include 
would  be  the  first  ones  enumerated;  other- 
wise there  would  be  no  damages  to  which  the 
terms  of  the  statute  could  apply,  and  the 
language  "or  of  his  wife,"  meaning  injury 
to  the  person  of  the  wife,  Trould  be  mean- 
ingless. 

This  interpretation  is  not  to  be  discarded 
because,  as  argued,  there  might  be  loss  of 
the  wife's  services  or  loss  of  her  society  sus- 
tained by  the  husband  when  no  personal  in- 
juries were' inflicted  upon  her;  as,  for  in- 
stance'. If  she  should  be  kidnapped,  or  her 
affections  aUenated  from  her  husband.  But 
what  would  be  the  limitations  applicable  to 
the  husband's  cause  of  action  in  such  cases 
is  a  matter  with  which  we  are  not  now  con- 
cerned, since  the  assumed  facts  present  only 
a  hypothetical  case.  Our  concern  is  to  de- 
termine the  concrete  case  which  the  facts 
present,  and  which  are  dealt  with  in  section 
2510,  the  language  of  which,  to  our  minds, 
is  too  plain  for  discussion. 

We  are  fortifled  In  these  conclusions  by  the 
case  of  Hancock  v.  Wllholte,  1  Duv.  814, 
which  was  an  action  by  the  father  to  recover 
for  the  loss  of  services  of  his  daughter  be- 
cause of  her  seduction,  and  the  one-year  lim- 
itation was  held  to  apply;  but  it  was  also 
held  that  the  cause  of  action  did  not  accrue 
to  the  father  until  the  birth  of  the  child, 
when  the  loss  of  services  commenced. 

It  being  perfectly  dear  to  our  minds  that 
the  court  properly  overruled  the  demurrer 
to  the  paragraph  of  the  answer  pleading  the 
one-year  statute  of  limitations.  It  results  that 
the  judgment  must  be,  and  it  Is,  affirmed. 
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COX  V.  ALLEN. 

(Conrt  of  Appeals  of  Kentucky.    Jnne  18, 1920.) 

1.  Appeal  and  error  «=3l— Right  of  appeal  ono 
of  grace  only. 

The  right  of  appeal  is  one  of  grace  only, 
and,  for  one  to  avail  himielf  of  it,  he  mast  at 
least  Bubstantiallr  comply  with  the  law  grant- 
ing it 

2.  Appeal  and  error  «=3390— I  nvalld  bend  not 
amendable  under  statute. 

If  an  appeal  bond  required  by  Cly.  Code 
Prac.  t  401,  is  lo  insufficient  as  to  render  it 
wholly  invalid,  it  is  more  than  a  defective  bond 
such  as  may  be  amended  under  section  682. 

3.  Judges  ^=9l5(l)— County  Judge  oan  appoint 
Judge  pro  tern.,  but  cannot  appoint  deputy 
or  substitute  Judge. 

The  only  purpose  of  Ky.  St  |  1059,  wau  to 
authorize  a  county  judge  to  appoint  and  desig- 
nate a  judge  pro  tem.  to  preside  over  the  county 
court  when  the  regular  judge  was  absent  from 
the  county,  or  from  any  cause  was  unable  to 
attend  and  perform  the  duties  of  the  office,  or 
to  preside  at  any  particular  trial  or  prosecu- 
tion, and  a  county  judge  cannot  appoint  a 
regular  deputy  or  substitute  county  judge  with 
power  and  authority  to  act  in  all  matters  the 
same  as  the  regular  county  judge,  in  the  ab- 
sence  of  such  disabilities. 

4.  Appeal  and  error  4=3386(1)— Illegally  ap- 
pointed deputy  eounty  Judge  could  not  accept 
appeal  bond. 

One  illegally  attempted  to  be  appointed  a 
regular  deputy  or  substitute  county  judge  un- 
der Ky.  St  §  10S9,  by  s  county  judge  who  was 
n'jither  absent  from  the  county  nor  from  any 
cause  unable  to  attend  to  the  duties  of  his 
office  or  to  discharge  the  particular  duty,  could 
not  approve  or  accept  an  appeal  bond  required 
by  Civ.  Code  Prac.  S  461,  and  a  bond  accepted 
or  approved  by  liim  would  be  ineffective  for 
any  purpose. 

5.  Appeal  and  error  «=3390— Bond  taken  before 
unauthorized  officer  not  correctable  under 
statute. 

An  appeal  bond  required  by  Civ.  Code  Prac. 
{  461,  taken  before  one  attempted  to  be  ap- 
pointed by  a  county  judge,  under  Ky.  St.  § 
1059,  as  a  substitute  or  regular  deputy,  was  so 
invalid  that  it<  could  not  be  corrected  under 
Civ.  Code  Prac.  }  682. 

Appeal  from  Circuit  Court,  Floyd  County. 

Action  by  T.  J.  Allen  against  A.  J.  Cox. 
.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

B.  M.  James,  of  Prestonsbnrg,  for  appel- 
lant 

W.  P.  Mayo  and  B.  P.  Combs,  botb  of  Pres- 
tonsburg,  for  appellee. 

THOMAS,  J.  On  March  10,  1010,  the  ap- 
pellee, T.  J.  Allen,  instituted  before  Ed.  Hill, 
the  county  judge  of  Floyd  county,  forcible 


detainer  proceedings  against  the  appellant, 
T.  J.  Cox.  A  trial  in  that  court  on  April  7 
following  resulted  in  a  verdict  in  favor  of 
Allen.  On  the  same  day  Cox  filed  a  traverse 
before  the  county*  Judge,  but  he  executed  no 
bond  at  that  time,  as  required  by  sectltm  461 
of  the  Civil  Code;  but  on  April  9  he  appear- 
ed at  the  courthouse  in  Prestonsbnrg  and 
executed  a  paper  before  one  W.  W.  Williams, 
whom  he  found  in  the  county  Judge's  office, 
and  who  proposed  to  be  acting  as  county 
Judge  pro  tem.  That  paper  is  in  the  usual 
form  of  a  traverse  bond  as  prescribed  by  the 
section  of  the  Code  supra,  except  that  in  lieu 
of  the  name  of  the  surety  therein  the  word 
"cash"  is  written,  and  Cox  deposited  $200 
with  Williams  at  that  time. 

When  the  case  was  called  for  trial  In  the 
circuit  court,  the  attorney  for  appellee  moved 
to  dismiss  the  appeal,  upon  the  ground  that 
no  bond  had  been  executed  before  the  Judge 
or  justice  who  tried  the  case.  Appellant  en- 
tered a  motion  to  permit  htm  to  execute' the 
bond  in  the  circuit  court  as  provided  by  sec- 
tion 682  of  the  Code  in  case  of  defective 
bonds;  but  that  motion  was  overruled,  and 
the  court  sustained  the  one  made  to  dismiss 
the  appeal,  and  entered  a  judgment  to  tlut 
effect,  to  reverse  which  this  appeal  Is  prose- 
cuted. 

[1]  In  the  recent  case  of  Miillken  t.  Hatter, 
1T7  Ky.  81,  197  S.  W.  611,  we  had  occasion 
to  consider  at  some  length  the  right  of  ap- 
peal and  the  necessary  steps  to  be  taken  in 
order  to  preserve  that  right*  It  was  there 
shown  that  the  right  to  an  appeal  is  one  of 
grace  only,  and  for  one  to  avail  himself  of 
it  he  must  at  least  substantially  comply  with 
the  law  granting  it  It  was  therein  held 
that,  where  a  part  of  the  provisions  provid- 
ing for  an  appeal  is  the  execution  of  a  bond 
before  the  proper  officer,  it  must  be  dcwe 
within  the  time  required  by  the  statute,  and 
before  the  designated  officer,  and  that  the 
provisions  relating  to  the  execution  of  the 
bond  were  mandatory,  and  unless  substantial- 
ly complied  with  the  appeal  would  be  lost 
A  number  of  authorities  are  referred  to  in 
that  opinion. 

The  case  of  Burchett  ▼.  Blackburn,  4  Bush, 
553,  was  one  of  the  same  character  as  tills 
one.  A  proper  bond  was  executed,  but  no 
traverse  was  filed,  and  a  motion  to  dismiss 
the  appeal  in  the  circuit  court  was  sustained, 
the  court  holding,  in  substance,  that  If  a 
proper  traverse  had  been  filed  with  an  insuffi- 
cient or  defective  bond,  the  latter  might  be 
corrected  in  the  circuit  court 

In  the  case  of  Alderson  v.  Trent,  TO  Ky. 
259,  the  traverse  was  duly  filed  and  tbe  bond 
taken  before  the  proper  officer,  but  it  was 
limited  in  amount  to  the  sum  of  $100.  The 
circuit  court  sustained  a  motion  to  dismiss 
the  appeal  on  the  ground  that  the  limitation 
of  the  amount  in  the  bond  rotdered  it  void, 
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but  this  court  held  that  such  fact  only  ren- 
dered the  bond  defective,  and  therefore  It 
conld  be  corrected  under  the  provisions  ot 
eectlon  682  of  the  Civil  Code. 

In  the  case  of  Hargls  v.  Pearce,  7  Bush, 
234,  the  appellant  and  his  sureties  signed  a 
blank  paper  giving  the  clerk  authority  to 
write  above  their  signatures  an  appeal  bond 
appropriate  to  the  case.  The  clerk  neglected 
to  do  this,  and  the  appeal  was  dismissed,  the 
court  saying:  . 

"The  difference  between  an  imperfect  or  de- 
fective bond  and  no  bond  at  all  i8  fatal  to  the 
appellant,  and  left  the  circuit  court  no  juris- 
diction." 

The  case  of  Slaughter  v.  Crouch,  64  S.  W. 
968,  23  Ky.  Law  Rep.  1214,  was  one  of  forci- 
ble detainer.  The  name  of  the  traverser  was 
signed  to  the  bond  by  his  attorney,  within  the 
proi>er  time,  and  the  name  of  E.  M.  Salin  was 
subscribed  thereto  as  surety.  It  was  made  to 
appear  on  a  motion  to  dismiss  the  appeal  that 
Salin  signed  the  bond  conditionally  with  the 
knowledge  of  the  county  judge  who  tried  the 
case,  and  that  others  afterward  signed  the 
bond,  but  not  within  three  days  from  the 
rendition  of  the  judgnfent,  although  they 
agreed  to  do  so  within  that  time.  This  court, 
In  reversing  the  case  and  directing  a  dismis- 
sal of  the  appeal,  said: 

"The  facts  in  this  case  show  that  no  valid 
bond  was  ever  in  fact  executed.  The  only  sure- 
ty who  signed  the  bond  within  the  three  days 
was  Salin,  and  his  signature  was  conditional 
upon  the  execution  to  him  of  a  mortgage  by 
Crouch,  which  was  never  executed,  and  he  was 
therefore  never  bound  thereon.  The  names  of 
the  other  sureties  were  added  after  the  ex- 
piration of  the  time  in  which  they  could,  under 
the  Code,  have  been  signed  and  without  any 
application  having  been  made  to  the  circuit 
judge  to  permit  such  additional  signatures. 
"V^e  are  therefore  of  the  opinion  tliat  no  valid 
or  enforceable  bond  was  ever  executed  by  the 
defendant,  and  that  the  court  erred  in  not  sus- 
taining the  motion  to  dismiss  the  appeal." 

The  case  of  Kothelmer  v.  L.  &  I.  R.  R.  Co., 
89  S.  W.  104,  28  Ky.  Law  Rep.  298,  was  a 
condemnation  proceeding.  The  statute  creat- 
ing the  remedy  required  an  appeal  bond  to  be 
executed  by  the  appellant  within  30  days 
after  the  rendition  of  the  judgment  if  an  ap- 
peal was  taken  from  It.'  No  bond  was  execut- 
ed within  that  time,  and  the  circuit  court 
dismissed  the  appeal,  which  judgment  was  af- 
firmed by  this  court,  the  opinion  saying: 

"As  the  bond  was  not  executed  within  30  days 
in  this  case,  the  appeal  under  the  statute  was 
not  taken.  It  is  not  one  of  these  cases  where 
a  defective  proceeding  may  be  amended  under 
the  Code.  If  a  defective  bond  had  been  exe- 
cuted, then  the  Code  provision  would  apply, 
but  when  no  bond  was  given  there  is  nothing 
to  amend.  The  fact  that  the  statement  of  the 
parties  and  the  transcript  of  the  orders  was 
filed  in  the  circuit  court  does  not  help  the 
matter." 


.  ALLEN  833 

S.W.) 

The  case  of  Berry  v.  Trice,  1T9  Ky.  594, 
201  S.  W.  37,  was  a  forcible  detainer  proceed- 
ing. The  traversor  failed  to  file  the  traverse 
within  the  three  days  required  by  the  section 
of  the  Code,  supra,  although  proper  bond  was 
executed.  This  court  sustained  the  circuit 
court  in  dismissing  the  appeal  because  the 
requirements  of  the  statute  authorizing  it 
had  not  been  complied  with.  The  right  to 
amend  or  correct  defective  steps  looking  to 
the  completion  of  an  appeal  is  a  statutory 
one,  and  it  cannot  be  exercised  unless  au- 
thorized by  the  statute:  hence  the  appellate 
court  Is  without  authority  to  allow  an  Im- 
perfect appeal  to  be  cured  under  the  power  of 
amendment  when  the  omission  consists  in  an 
entire  failure  to  take  a  necessary  step,  or 
when  the  action  taken  was  wholly  void.  3 
Corpus  Jnrls,  1191,  and  cases  supra. 

[J]  The  text  in  the  volume  of  Corpus 
Juris  referred  to  on  page  1116  states  that 
the  acceptance  of  a  deposit  of  money  or  oth- 
er property  in  lieu  of  an  appeal  bond  is  not 
allowable  unless  authorized  by  the  statute 
granting  the  right  of  appeaL   It  says  In  part : 

"But,  where  such  a  deposit  is  not  provided  for, 
it  has  been  held  that  a  deposit  is  not  a  suffi- 
cient compliance  with  the  statute  which  requires 
a  bond  or  undertaking  as  a  condition  precedent 
to  the  right  of  appeal." 

Many  cases  from  a  number  of  the  states 
are  referred  to  in  the  note  supporting  the 
text.  Clearly,  then,  If  the  bond  In  this  case 
was  for  any  reason  so  insufficient  as  to  ren- 
der it  wholly  invalid,  it  was  more  than  a  de- 
fective bond  such  as  may  be  amended  under 
the  provisions  of  section  682  of  the  Code. 

[3,4]  In  determining  the  question  it  be- 
comes necessary  to  briefly  notice  section  1059 
of  the  Kentucky  Statutes,  under  which  the 
authority  of  Williams,  who  approved  the  pa- 
per claimed  to  be  a  bond  is  supposed  to  have 
been  conferred.  That  section.  In  so  far  as 
applicable  to  the  question,  reads : 

"Whenever  the  county-  judge  shall  be  absent 
or  unable  from  any  cause  to  attend  or  hold  the 
county  court  or  preside  at  any  trial  or  prosecu- 
tion, be  shall  appoint  and  designate  by  order 
entered  on  the  order  book  of  the  county  court, 
a  county  judge  pro  tem.  Said  county  judge 
pro  tem.  shall  possess  all  the  qualifications 
required  by  law  of  the  regular  judge,  and  the 
regular  connty  judge  shall  be  liable  upon  his 
bond  for  the  actions  of  said  appointee:  Pro- 
vided," etc. 

The  proviso  in  the  section  relates  to  the 
swearing  off  the  bench  of  the  regular  judge, 
the  election  of  one  by  the  members  of  the  bar 
to  preside  at  the  particular  trial,  and  the 
right  of  the  parties  to  agree  upon  a  judge 
to  try  their  case. 

Construing  that  portion  of  the  section 
which  we  have  quoted  as  conferring  the  au- 
thority upon  him,  the  regular  county  judge 
of  Floyd  county,  on  February  12,  1919,  en- 
tered an  order  upon  his  records  in  these 
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worda:  "Upon  motion  of  Ed.  Hill,  connty 
]ud£e  of  Floyd  connty,  it  U  ordered  by  the 
court  that  W.  W.  Williams  be  and  he  ia 
hereby  appointed  connty  Judge  pro  tern,  of 
Floyd  county,  who,  being  present,  accepts 
said  office  and  thereupon  took  the  constitu- 
tional oath  and  the  statutory  oath,  as  re- 
quired by  law."  It  will  thus  be  seen  that  the 
county  Judge,  under  the  supposed  authority 
of  the  section,  appointed  a  regular  deputy  or 
substitute  county  Judge,  with  power  and  au- 
thority to  act  in  all  matters  the  same  as  the 
regular  county  Judge.  Manifestly  no  such 
authority  was  ever  intended  to  be  conferred 
by  the  Legislature  in  enacting  the  statute. 
Its  only  purpose  was  to  authorize  the  county 
judge  to  appoint  and  designate  a  judge  pro 
tem.  to  preside  over  the  county  court  when 
the  regular  Judge  was  absent  from  the  coun- 
ty, or  from  any  cause  was  unable  to  attend 
and  perform  the  duties  of  the  office  or  to  pre- 
side at  any  particular  trial' or  prosecution. 
Whether  a  general  appointment  as  was  made 
in  this  case  would  be  sufficient  to  authorize 
the  appointee  to  discharge  those  duties,  even 
under  the  conditions  named,  or  whether  the 
appointment  should  be  made  as  the  occasions 
arise,  are  questions  not  presented,  and  which 
we  will  not  now  determine.  The  purpose  of 
the  Legislature  was  to  provide  a  method  by 
which  the  public  business  to  be  discharged 
by  the  county  Judge  might  not  be  postponed 
or  obstructed  because  of  necessary  absence 
from  the  county  of  the  regular  judge,  or  his 
prevention  from  the  performance  of  his  du- 
ties on  account  of  sickness  or  other  valid 
causes.  To  construe  the  section  as  the  coun- 
ty judge  did  in  this  case  would  result  in 
having  two  or  more  county  Judges  in  the 
same  county  at  the  same  time,  but  only  one 
of  whom  was  chosen  by  the  people  as  provid- 
ed by  law.  They  might  perchance  be  making 
contradictory  orders  concerning  the  same 
matter  at  the  same  time,  and  thus  not  only 
obstruct  the  orderly  administration  of  the  of- 
fice, but  create  endless  confusion.  We  there- 
fore conclude  that  W.  W.  Williams,  the  sup- 
posed county  Judge  pro  tern.,  had  no  more  au- 
thority to  approve  or  accept  the  supposed 
bond  in  this  case  (waiving  the  defect  of  ac- 
cepting cash  Instead  of  personal  security) 
than  would  any  loafer  who  might  have  been 
In  the  office  of  the  county  Judge  at  the  time ; 
for  it  is  shown  that  the  county  Judge  was 
neither  absent  from  the  county  nor  for  any 
cause  imable  to  attend  to  the  duties  of  his 
office,  or  to  discharge  the  particular  duty  of 
taking  and  accepting  the  bond  in  this  case, 
he  being  well  and  at  his  residence  but  a  short 
distance  from  the  courthouse. 

[S]  Since  the  cases,  supra,  and  particular- 
ly that  of  Milliken  v.  Hatter,  hold  that  a 
bond  taken  before  an  officer  not  authorized  to 
take  it  is  void,  we  conclude  that  the  bond  in 
this  case  was  ineffective  for  any  purpose, 


and  was  not  one  that  could  be  oocrected  or 
amended  und»  the  provisicMis  of  aection  682 
of  the  Code. 

The  judgment  being  in  aocoxd  witli  tbeat 
views,  it  is  affirmed. 


MOORE  V.  COMMOIIWEALTa. 

(Court  of  Appeals  of  Kentnfcicy.    Jose  15, 
1920.) 

1.  Burglary  «s94t(l)— Evi4«aM  iMid  to  sm- 
tain  convlctien  of  breaUif  dwaUiaf  hMsi 
and  stealing  tharefroa. 

In  a  prosecution  for  breaking  a  dweOins 
house  and  stealing  a  watch  and  money  there- 
from, circumstantial  evidence  held  anSacnt  t« 
sustain  a  conviction. 

2.  Criminal  law  «=>369(I5),  372(10)— OtkM^ 
offeiisM  field  admissible  to  pmv*  idoatity  af 
aoeusad  and  systematic  plan. 

In  a  prosecution  for  breaking  a  dweUiiig 
house  and  stealing  a  watdi  and  a  sum  of  money, 
evidence  of  other  ofEenaes  of  the  same  kind 
committed  m  the  neighborhood  held  competent 
to  connect  defendaiit  with  the  crime  cliarged, 
and  to  show  a  systematic  plan  of  criminal  ac- 
tion, all  fairly  attributable  to  the  same  person. 

Appeal  from  Circuit  Court,  Kenton  County. 

Henry  Moore  was  convicted  of  felonious 
breaking  a  dwelling  house  and  stealing  tbere- 
froro,  and  he  appeals.    Affirmed. 

John  L.  Cushing,  of  Covington,  for  appel- 
lant 

Chas.  I.  Dawson,  Atty.  Gen.,  Thos.  B.  Mc- 
Gregor, Asst  Atty.  Gen.,  and  W.  P.  Boghes, 
of  Frankfort,  for  the  Commonwealth. 

HURT,  3.     The  appellant,  Henry   Moore. 

was  indicted,  tried,  convicted,  and  sentenced 
to  confinement,  in  the  penitentiary,  for  a 
term  of  two  years,  for  the  crime  of  felonious- 
ly breaking  ttie  dwelling  house  of  one  Foster. 
and  feloniously  taking  away  and  stealing 
thereffom  a  watch  and  60  cents  in  money. 
He  appeals  and  asks  that  the  judgment  l>e 
reversed  upon  the  following  grounds:  (1) 
"The  verdict  is  against  the  evidence  and  ia 
not  sustained  by  a  sufficiency  of  evidence." 
(2)  The  court  erred  in  admitting  incompe- 
tent evidence  against  him. 

[1]  (a)  The  evidence  upon  whldi  the  con- 
viction was  had  consisted  altogether  of  the 
proof  of  circumstances,  but,  when  it  is  all 
considered  together,  the  verdict  is  not  against 
the  weight  of  the  evidence  at  all,  and  in  our 
opinion  is  sufficient  to  sustain  the  verdict. 
The  chief  circumstances  wUch  went  to  make 
up  the  evidence  of  his  guilt  are  that  on  the 
morning  of  the  Ist  day  of  February,  at  about 
4  o'clock  a.  m.,  some  one  entered  the  dweilintr 
house  of  Foster,  by  forcing  open  a  window 


4=9For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Dlsesta  and  Indexes 
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with  a  chisel  or  "Jimmy,"  and  stole  and  car- 
ried away  a  watch,  of  the.  Talne  of  $35,  and 
60  cents  In  money,  the  property  of  Foster. 
Early  In  the  morntn^r  a  footprint  was  discov- 
ered, to  the  mud  at  Foster's  yard,  as  U  a 
person  had  ]nmi)ed  and  alighted  upon  the 
foot.  The  heel  of  the  shoe,  as  appeared 
from  the  track,  was  of  a  very  peculiar  and 
uncommon  8bai>e  and  character,  and  such  as 
bad  not  been  seen  or  nsed  about  Ck>vlngton, 
where  the  crime  was  committed.  Between  4 
o'clock  and  K  o'clock  a.  m.,  upon  the  same 
morning  and  In  the  same  Immediate  neigh- 
horhood.  In  West  CJovlngton,  a  man  corres- 
ponding In  height  with  the  accused  and  wear- 
ing a  soft,  slouch  hat,  well  pulled  down  over 
his  eyes,  Entered  the  house  of  Mrs.  Miller, 
and  began  to  ransack  the  building,  but  upon 
discovery  fled  out  of  the  house.  Near  the 
same  time  some  one  pried  open  a  window  to 
the  house  of  Ross  Sullivan,  with  the  use  of 
a  "limmy"  or  similar  article,  but  took  noth- 
ing, though  the  burglarious  intention  was 
evident  from  the  fact  of  evidence  of  search- 
ing for  valuables.  About  the  same  hour  a 
window  of  the  dwelling  of  Hntchens  was 
forced  open  In  the  way  above  described,  and 
there  was  evidence  of  an  attempt  or  an  en- 
try Into  the  house  through  the  window. 
These  dwellings  were  all  near  to  each  other. 
When  the  party  fled  from  the  house  of  Mrs. 
Miller,  she  immediately  notified  the  police 
by  telephone,  and  -a  policeman  responded, 
and  when  near  the  bouse  of  Hutchens  a  man 
corresponding  to  height  and  size  to  the  ac- 
cused, with  a  soft,  slouch  hat  pulled  low 
over  his  face,  sprang  over  the  wall  from 
Hutchens'  yard,  and  ran.  The  policeman 
pursued  and  discharged  a  revolver  at  him, 
but  he  escaped.  The  i>oliceman  found  an 
overcoat  upcm  the  wall,  where  the  man 
sprang  over  it,  and  to  the  pocket  of  the  over- 
coat was  found  a  letter  addressed  to  a  wo- 
man, and  reqnesttog  that  she  communicate 
with  the  writer  by  letter,  and  glvtog  his  ad- 
dress as  806  Barr  street,  Cinctonatl,  and  sub- 
scribed with  the  name  of  the  accused  as  the 
writer.  The  police  officers  of  Cincinnati  were 
notified,  and,  going  to  806  Barr  street,  the 
accused  was  found  to  bed  and  asleep  at  10 
o'clock  a.  m.  He  claimed  to  have  been  en- 
gaged in  a  card  party  at  the  bouse  until  8 
o'clock  a.  m.,  when,  after  having  said  his 
prayers,  he  had  retired.  He  was  brought  to 
Covtogton  and  requested  to  write  his  ad- 
dress and  a  portion  of  the  note  found  in  the 
overcoat  pocket  at  Hutchens'  yard.  These 
.specimens  of  his  handwriting  were  used  as 
evidence  upon  the  trial,  and  a  striking  simi- 
larity, to  the  shape  of  the  letters  and  style  of 
wrlttog,  appears  between  the  writtog  done 
by  the  accused  and  the  letter  which  was  in 
the  i)ocket  of  the  overcoat  found  upon  Hut- 
chens' wall.  A  very  strong  odor  of  perfume 
was  upon  the  overcoat,  and  an  odor  of  the 
same  perfume   was    conspicuous   upon   the 


clothtog  of  the  accused,  when  arrested.  He 
had  upon  his  feet  a  pair  of  shoes  which  bore 
the  strange  and  unusual  character  of  heel, 
which  would  make  the  footprint  discovered 
at  Foster's  yard,  and  the  accused  deposed 
that  he  purchased  the  shoes  in  Alabama, 
where  It  was  recommended  to  him  that  the 
character  of  heels  upon  them  would  prevent 
him  from  "runutog  them  over."  It  was  only 
a  distance  requiring  10  to  10  mtoutes  to 
which  to  cover  It  on  foot,  from  the  end  of 
the  bridge  over  the  Ohio  river,  at  West  Ck)V. 
togton,  to  806  Barr  street,  to  CtoctonatL 
There  was  an  absence  of  any  reasonable  ex- 
planation to  remove  the  convicting  force  of 
the  above-detailed  drcimistances.  The  evi- 
dence was  sufficient  to  require  the  submission 
of  the  cause  to  the  jury  end  to  sustato  the 
verdict 

(b)  The  evidence,  which  Is  complatoed  of 
as  being  prejudicial  Is  the  proof  of  the  break- 
tog  of  the  dwelltog  houses  of  Mrs.  Miller, 
Sullivan,  and  Hutchens,  and  the  rule  of  crim- 
inal procedure  Is  tovoked  which  prohibits 
the  proof  betog  made  agatost  one  on  trial  for 
a  crime  of  the  guilt  of  other  crimea  This 
is  a  general  rule,  whldi  applies  to  the  ad- 
mission of  evidence  to  a  crlmtoal  trial,  and 
Its  violation  is  always  prejudicial,  when  the 
propriety  of  its  admission  does  not  fall  with- 
to  one  of  the  exceptions  to  the  rule;  but, 
when  the  state  of  case  allows  one  of  the 
exceptions  to  the  rule,  the  exception  has  the 
same  force  and  is  as  valid  as  the  rule  Itself, 
and  to  fact  the  exceptions  constitute  a  gen- 
eral rule  of  evidence.  The  rule  embodying 
the  exceptions  is  thus  stated  to  Clary  v. 
Commonwealth,  163  Ky.  48, 173  S.  W.  ITl: 

"When  one  is  being  tried  for  a  crime,  the  rel- 
evancy of  the  proof  of  other  crimes  of  which  he 
has  been  guilty  is  only  in  case  where  a  crime 
has  been  proven,  and  proof  of  some  other  crime 
is  necessary  to  identify  the  accused  as  the  per- 
son who  committed  the  crime  proven,  as  above 
stated;  or  where  it  is  necessary  to  show  guilty 
knowledge  in  the  accused,  it  is  relevant  to  prove 
that  at  anotfaer  time  and  place,  not  too  remote, 
the  accused  committed  or  attempted  to  commit 
a  similar  crime  to  the  one  of  which  he  is  ac- 
cused; or  where  it  is  necessary  to  show  a  par- 
ticular criminal  intent  in  the  person  on  trial,  or 
to  show  malice  to  him,  or  the  motive  for  the 
commission  of  the  crime,  or  to  show  tliat  the 
crime  for  which  he  is  being  tried  is  a  part  of 
a  plan  or  system  of  criminal  actions,  it  is  rele- 
vant to  prove  against  the  accused,  under  proper 
instructions  of  the  court  to  the  jury,  other 
crimes  of  wMch  the  accused  has  been  guilty." 

In  Music  V.  Commonwealth,  186  Ky.  45, 
216  S.  W.  110,  it  was  held  that  it  was  also 
relevant  to  admit  evidence  of  a  crime,  other 
than  the  one  for  whidi  the  accused  was  on 
trial,  when  the  crime  charged  Is  so  toter- 
woven  with  other  offenses,  that  they  can- 
not be  separated. 

[2]  In  the  tostant  case  the  proof  of  the 
crime  of  breaking  toto  and  stealing  from  the 
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dwelling  of  Foster  was  proven,  bot  it  was 
necessary  to  a  conviction  to  prove  that  tbe 
accused  was  the  Individual  who  did  it  The 
breaking  into  tbe  house  of  Hutchens  was 
done  in  a  sipailar  way  and  for  a  similEir  pur- 
pose to  the  breaking  Into  the  house  of  Foster. 
The  crimes  were  all  committed,  in  i)oint  of 
time,  within  the  space  of  an  hour  and  in  the 
immediate  neighborhood  of  each  other,  show- 
ing a  systematic  plan  of  criminal  actions, 
and  all  fairly  attributable  to  the  same  per- 
son. The  evidence  was  relevant  and  compe- 
tent, as  conducing  to  prove  the  Identity  of 
the  perpetrator  of  the  crime  at  Foster's,  with 
that  at  Hutchois',  whom  the  evidence  con- 
duced to  prove  was  the  accused.  The  prin- 
ciple above  stated  has  been  upheld  by  this 
court,  in  addition  to  the  two  cases  mentioned, 
in  Thomas  v.  Commonwealth,  1  Ky.  Law  Rep. 
122,  Tye  v.  Commonwealth,  S  Ky.  Law  Kep. 
6»,  O'Brien  v.  Commonwealth,  115  Ky.  608, 
74  8.  W.  666,  24  E:y.  Law  Rep.  2511,  Jenkins 
V.  Commonwealth,  167  Ky.  544,  180  S.  W. 
961,  3  A.  L.  R.  1522,  and  Richardson  v.  Com- 
monwealth, 166  Ky.  670, 179  8.  W.  458.  That 
none  of  the  evidence  admitted  was  prejudi- 
cial to  appellant's  substantial  rights  is  read- 
ily apparent,  when  it  is  observed  tliat  the 
}ury  fixed  bis  punishment  at  the  minimum 
allowed  by  law. 
The  Judgment  Is  affirmed. 


VALLANDINGHAM    V.    COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    June  18, 
1920.) 

Seductloii  «s»40,  42— Questions  to  prosecutrix 
as  to  birth  of  child  and  previous  Interoourse 
with  other  men  prejudicial  error. 
In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  prejudicial  error  was  commit- 
ted in  asking  prosecutrix  as  to  length  of  time 
after  first  intercourse  that  baby  was  born,  and 
whether  she  had  sexual  relationB  with  any  oth: 
er   man  up  to   time   of  intercourse   with   de- 
fendant 

Appeal  from  Circuit  Court,  Bath  County. 

B.  Vallandingham  was  convicted  of  seduc- 
tion under  promise  of  marriage,  and  ap- 
peals. Reversed,  with  direction^  for  a  new 
trial. 

G.  C.  Bwlng,  of  OwingBville,  and  W.  B. 
White,  of  Mjt.  Sterling,  for  appellant. 

Chas.  I.  Dawson,  Atty.  Gen.,  C.  W.  Good- 
paster,  of  OwingsviUe,  and  W.  O.  Hamilton, 
of  Mt  Sterling,  for  the  Commonwealth. 

CARROLL,  O.  J.  The  appellant,  Vallan- 
dingham, was  found  guilty  of  seducing 
Grace  Purvis  under  a  promise  of  marriage, 
and  from  the  Judgment  of  the  verdict  he 
appeals. 


The  only  witnesses  who  testified  as  to  any 
material  fact  in  the  case  were  Grace  PurvU, 
the  prosecuting  witness,  who  was  about  20 
years  of  age,  and  the  accused,  a  young  man 
of  22.  She  testified  that  Vallandingham 
accomplished  her  seduction  after  he  bad 
promised  to  marry  her;  while  be  denied 
that  he  had  promised  to  marry  or  bad  sex- 
ual intercourse  with  the  accused. 

On  tbe  trial  tbe  prosecuting  witness  was 
asked  and  answered  over  the  objection  of 
counsel  for  defendant  these  questions: 

"Q.  Did  you  ever  have  any  sexual  relstiona 
with  him?  A.  Yes,  sir.  Q.  How  long  after 
the  first  time  that  you  had  sexual  relations  with 
him  was  it  before  your  baby  was  bom?  A.. 
It  was  seven  or  eight  months,  or  something  that 
way.  Q.  Up  .to  the  time  that  you  had  sexual 
relations  with  him  had  any  other  man  had 
carnal  knowledge  of  you?    A.  No,  sir." 

And  it  is  now  Insisted  that  the  court  com- 
mitted prejudicial  error  In  jiermitting  these 
questions  to  be  asked  and  answers  made. 

In  the  case  of  Jordan  v.  Commonwealth, 
180  Ky.  879,  202  S.  W.  896,  1  A.  L.  R.  617, 
we  had  the  competency  of  evidence  of  this 
nature  before  us,  and  held  that  it  was  in- 
competent and  prejudicial.  To  the  same  ef- 
fect is  Cline  v.  Commonwealth,  186  Ky.  429, 
216  S.  W.  594;  Hoskins  v.  Commonwealth, 
188  Ky.  80,  221  S.  W.  230.  The  evidence 
here  Introduced  Is  substantially  tbe  same  as 
that  held  Inadmissible  and  prejudicial  In 
the  Jordan  Case. 

It  Is  also  complained  that  the  attorney 
for  tbe  comm(»iwealtb  In  his  closiug  argu- 
ment was  guilty  of  misconduct  In  referring 
to  this  Incompetent  evidence.  Tbe  court 
however,  admonished  the  jury  not  to  regard 
it,  and,  as  this  error  will  not  again  occur, 
nothing  m<Mre  need  be  said  about  it 

For  the  error  mentioned,  the  judgment  is 
reversed,  with  directions  for  a  new  trial  not 
Inconsistrait  with  this  opinion. 


BOOTH  V.  AKIN. 

(Court  of  Appeals  of  Kentucky.    June  15, 
1920.) 

1.  BoHndaries  ®=337(3)— Evldeaco  held  to  sas- 
taln  deoree  quieting  title  in  a  syit  lavelvhNi 
a  boundary  line. 

In  a  suit  to  quiet  title  to  a  strip  of  land  in- 
volving the  location  of  a  boundary  line,  evidence 
held  to  support  a  decree  quieting  plaintiff's 
title  to  such  strip  as  claimed  by  him. 

2.  Boufldaries  €=>6— Method  of  ascertaining  in- 
tersection of  line  by  reversing  course  stated. 

Where  land  was  conveyed  by  metes  and 
bounds,  beginning  at  a  certain  comer,  "thence 
with  the  south  side  of  said  M.  street  25  feet, 
to  a  stake  or  stone,  thence  south  across  a  lot 
of  ground  of  B.,  127  feet,  to  the  north  side 
of  an  alley,  thence  east  with  the  north  side  of 
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said  aUey  2S  te«t  to  the  M.  B.  Chnrch  bouse 
lot,  thence  north  with  the  west  line  of  the  M. 
E.  Church  lot  to  M.  street,"  to  determine  -where 
the  west  line  of  the  lot  conveyed  should  inter- 
sect the  alley  south  of  the  lot,  the  point  of  In- 
tersection was  properly  ascertained  by  meas- 
uring by  the  calls  of  the  deed  along  the  north 
line  of  the  alley  a  distance  of  25  feet  from  the 
west  line  of  the  M.  B.  Church  lot. 

Appeal  from  Circuit  Court,  OaldweU 
County. 

Suit  by  X  A.  Akin  against  Kate  G.  Booth. 
Decree  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

John  Q.  Miller,  of  Princeton,  for  appellant. 

J.  E.  Baker,  of  Princeton,  for  appellee. 

SETTLE,  J.  In  this  action,  brought  In 
equity,  Is  involved  the  title  and  right  to  the 
possession  of  a  small  strip  of  ground  in  the 
city  of  Princeton  particularly  described  In 
the  petition,  of  which  the  appellee,  J.  A. 
Akin,  claims  to  be  the  owner  and  In  i)0S3es- 
sion,  and  to  which  ownership  and  the  right 
of  possession  is  likewise  claimed  by  the  ap- 
pellant, Mrs.  Kate  G.  BoDtb.  The  petition, 
as  amended,  in  substance  alleges  appellee's 
title  to  and  possession  of  the  ground  in  con- 
troversy ;  appellant's  wrongful  claim  of  title 
to  same  and  to  the  possession  thereof;  her 
attempt  to  Inclose  it  by  a  fence  for  the  pur- 
pose of  adding  it  to  an  adjoining  lot  of  which 
she  is  the  owner;  and  that  by  this  alleged 
trespass  to  the  property,  and  her  wrongful 
claiming  of  title  thereto  she  had  unlawfully 
Interfered  with  his  possession  and  enjoyment 
thereof,  and  cast  a  cloud  upon  his  title  to 
same.  By  the  prayer  of  the  petition  an  in- 
junction was  asked  to  restrain-  appellant 
from  completing  the  fence  inclosing  the 
ground  In  controversy,  otherwise  trespassing 
thereon,  or  setting  up  claim  thereto,  and, 
further,  that  appellee's  title  to  the  property 
be  quieted. 

The  appellant's  answer  admits  the  appel- 
lee's ownership  under  a  deed  of  conveyance 
from  her  of  a  25-foot  lot  Immediately  adjoin- 
ing the  strip  of  .ground  in  controversy,  but 
ilenies  his  title  to  the  strip  of  ground,  any 
right  in  him  to  the  possession  thereof,  or  to 
the  injunctive  or  other  relief  prayed  in  the 
Iietltion,  and  alleges  such  title  and  right  of 
I)osse8slon  in  herself.  After  completing  the 
Issues  by  the  filing  of  further  pleadings  by 
way  of  response,  and  the  entering  of  orders 
controverting  some  of  them  of  record,  the 
cause  was  submitted  under  an  agreement  of 
the  parties,  also  entered  of  record,  by  which 
the  evidence  introduced  by  them,  respective- 
ly, waB  received  by  the  circuit  court  through 
the  oral  testimony  of  the  several  witnesses, 
instead  of  in  the  form  of  depositions,  as  re- 
quired by  the  rule  of  practice  obtaining  with 
respect  to  actions  In  equity.  The  evidence 
thus  heard'  in  the  case  is  contained  in  a  bill 
of  exceptions,  approved  and  signed  by  tbe 
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circuit  court  and  made  a  part  of  the  record. 
By  the  decree  rendered  that  court  adjudged 
appellee  the  owner  of  the  strip  of  ground  de- 
scribed in  the  petition,  permanently  enjoined 
appellant  from  erecting  a  frace  or  other 
structure  thereon,  or  in  any  way  Interfering 
with  the  appellee's  use  or  enjoyment  thereof, 
and  gave  appellee  Judgment  against  appel- 
lant for  his  costs  expended  in  the  action. 
The  latter  complains  of  the  Judgment,  and 
by  this  appeal  seeks  its  reversal. 

While  tbe  Judgment  of  the  circuit  court  does 
not  in  terms  expressly  declare  appellee's  ti- 
tle to  the  ground  in  controversy  quieted, 
such  Is  clearly  Its  meaning  and  legal  effect. 
Indeed,  the  entire  relief  sought  by  the  peti- 
tion is  such  as  appertains  alone  to  an  ac- 
tion quia  timet.  The  map  here  furnished, 
substantially  reproduced  from  one  contained 
in  the  bill  of  evidence  as  a  part  of  the  testi- 
mony of  a  competent  surveyor,  by  whom  it 
was  made,  will  give  a  fairly  accurate  de- 
scription of  the  lot  of  which  tbe  strip  of 
ground  in  controversy  is  a  part,  and  of  the 
several  lots  and  streets  adjoining  it:  also 
the  location  and  dimensions  of  the  strip  in 
controversy  and  the  lines  and  objects  by 
which,  according  to  the  respective  conten- 
tions of  the  litigants.  Its  ownership  should 
be  determined. 
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May  13,  1915,  appellee  at  the  agreed  price 
of  $1,500,  cash  in  band  paid,  purchased  of 
appellant  a  lot  25  feet  in  width  Its  entire 
depth  of  127  feet  As  shown  by  the  map, 
this  lot  lies  between  a  lot  on  the  east  of  it 
owned  by  appellee,  upon  which  he  has  resided 
many  years,  the  lot  of  the  Methodist  Epis- 
copal Church  south  of  appellee's,  lot,  and 
on  the  west  its  full  depth  by  a  lot  yet 
owned  by  appellant.    Tbe  lot  also  fronts  on 
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Main  street  and  ertenda  to  an  aUey  south 
of  It,  which  runs  east  and  west  from  Semi- 
nary street  to  Cave  street  On  the  date  of 
Its  purchase  by  appellee  the  lot  was  convey- 
ed him  by  a  deed  from  the  appellant  Which 
was  duly  acknowledged  and  put  to  record. 
The  lot  la  thus  described  In  the  deed: 

"A  certain  lot,  piece,  or  parcel  of  ground,  sit- 
uated, lying,  and  being  in  Prince's  addition  to 
the  city  of  Princeton,  Caldwell  county,  Ky., 
and  described  as  follows:  Beginning  at  the 
northwest  comer  of  a  lot  of  grotod  now  owned 
by  Dr.  J.  A.  Akinlappellee],  on  the  south  side 
of  Main  or  College  street,  thence  with  the  sonth 
side  of  said  Main  or  College  street  25  feet  to  a 
stake  or  stone,  thence  south  across  a  lot  of 
ground  of  Mrs.  Katie  G.  Booth  [appellant]  127 
feet  to  the  north  side  of  an  alley,  thence  east 
with  the  north  side  of  said  alley  25  feet  to  the 
M.  B.  Church  house  lot,  thence  north  with  the 
west  line  of  the  M.  E.  Church  lot,  and  also  with 
the  west  Ihie  of  Dr.  J.  A.  Akin's  lot,  to  Main 
street,  the  beginning;  this  being  25  feet  oft  of 
the  eastern  lot  of  the  same  piece  or  lot  of 
ground  as  conTeyed  by  Wiley  Jones  and  wife  to 
Mrs.  Katie  G.  Booth  by  deed  dated  November 
2,  1906,  now  of  record  in  D.  B.  No.  29,  pages 
606,  607,  Caldwell  county  court  clerk's  office." 

It  condnslvely  appears  from  the  above 
deed  made  by  appellant  to  appellee  that  the 
lot  as  described  therein  has  a  width  of  25 
feet  from  front  to  rear  and  was  sold  and 
conveyed  from  the  eastern  side  of  appellant's 
lot  shown  on  the  map  as  fronting  on  Main 
street,  and  which,  as  an  original  whole,  was 
conveyed  her   November  2,   1908,  by  Wiley 
Jones  and  wife,  and  that  its  eastern  bounda- 
ry from  the  alley  to  Main  street  runs  with 
the  west  line   at  the  Methodist  Episcopal 
Church  lot  and  that  of  the  lot  upon  which 
appellee  resides.     In  the  deed  from  Jones 
and  wife  to  appellant,  a  copy  of  which  ap- 
pears In  the  record,  the  entire  lot  conveyed 
her  Is  described  as  lot  No.  45  In  Prince's  ad- 
dition to  the  city  of  Princeton,  that  It  fronts 
Main  street  117  feet  and  runs  back  east  of 
Cave  street  127  feet  to  an  alley,  and  is  what 
remained  of  a  lot  after  the  conveyance  of  a 
part  of  It  by  deed  from  Jones  and  wife  to  M. 
J.  Groom  and  wife,  made  August  21,  1907. 
It  also  appears  from  a  deed  found  In  the 
record  from  M.  J.  Groom  and  wife  to  appel- 
lee, by  which  the  lot  whereon  the  latter  re- 
sides was  conveyed  him  January  31,  1908, 
that  It  is  therein  described  as  the  northern 
half  of  lot  38  In  Prince's  addition  to  the 
city  of  Princeton,  fronting  110  feet  on  Main 
street,    extending   back    west   of   Seminary 
street  67  feet  to  the  M.  Bi  Church  lot.    It 
further  appears  from  a  deed  of  date  June  6, 
1878,  from  M.  A.  Mays,  president  of  the 
board   of   trustees   of  Princeton   Seminary, 
conveying  to  Jas.  P.  Ingram  and  others, 
trustees  of  the  M.  E.  Church  South,  Prince- 
ton, the  lot  occupied  by  its  church  building, 
that  the  lot  Is  simply  described  aa — 


"situated  in  Prince's  addition  to  said  town  and 
is  the  entire  southern  half  of  lot  No.  39  in  said 
addition,  and  the  same  upon  which  now  stands 
the  seminary  building." 

The  boundary  of  the  25-foot  lot  conveyed 
appellee   by   the   deed   from   appellant,   as 
claimed  by  the  former,  la  shown  on  the  vaap 
as  beginning  on  Main  street  at  figure  "1," 
the  northwest  comer  of  the  lot  on  wWdi  ap- 
pellee resides;   thence  west  with  the  sonth 
side  of  Main  street  25  feet  to  a  stake  or 
stone  at  figure  "2"  on  the  south  line  of  Main 
street;    thence  south  127  feet  to  the  north 
side  or  line  of  an  alley  at  figure  "3."  ;  thence 
east  with  the  north  side  or  line  of  the  alley 
25  feet  to  the  west  line,  or  southwest  comer, 
of  the  M.  E.  Church  lot  at  figure  "4"  on  the 
north  Une  of  the  alley;    thence  north  with 
the  west  line  of  the  M.  E.  Church  lot,  and 
also  with  the  west  line  of  appellee's  resi- 
dence lot  (tbe  entire  distance  being  127  feet), 
to  the  beginning  on  Main  street  at  figure  "1." 

The  boundary  of  the  lot  as  given  above  ac- 
cords with   that  contained  In  the   deed  by 
which  it  was  conveyed  appellee  by  appellant. 
We  do  not  find  that  appellant  complains  of 
any  error  In  the  boundary  of  the  lot  as  set 
forth  by  the  deed,  but  she  Insists  that  the 
west    line    thereof,    extending    from     Main 
street  south  to  the  alley  properly  intersects 
It  at  the  letter  "A"  on  the  map,  and.  If  cor- 
rectly run  eastwardly  a  distance  of  25  feet 
from  where  it  reaches  the  north  side  of  the 
alley  at  "A,"  will  Intersect  the  west  line  and 
comer  of  the  M.  E.  Church  lot  at  tlie  letter 
"B,"  a  point  2  or  2%  feet  beyond  and  east 
of  where  appellee  claims  and  the  map  shows 
the  point  of  Intersection  to  be.    It  will  thus 
be  seen  that  the  ground  In  controversy  is  a 
narrow  strip,  only  2  or  2%  feet  In  width,  at 
the  rear  or  south  end  of  the  lot  which  as  It 
extends   northward,    lessens   so    rapidly    in 
width  as  to  become  practically  infinitesimal 
In  dimension  and  value  long  before  the  front 
of  the  lot  is  reached. 

While  the  deed  by  which  appellant  convey- 
ed appellee  the  25-foot  lot  does  not  mention 
the  fact,  It  appears  from  the  evidence,  and  Is 
admitted  by  appellant,  that  at  the  time  of 
Its  execution  one  Frank  Cash,  a  tenant  of 
appellant,  was  In  possession  of  the  lot  under 
a  lease  which  did  not  expire  until  some  time 
tn  April,  1918,  and  under  the  terms  of  his 
purchase  of  the  property  appellee  did  not  get 
possession  of  it  until  the  lease  terminated. 
But  before  putting  him  in  pceaesslon  of  the 
lot  appellant,  as  seems  to  have  been  aigreed 
by  the  parties  when  it  was  sold,  in  person 
measured,  laid  off,  and  designated  its  boun- 
dary assisted  by  appellee  who  acted  In  the 
matter  at  her  request;  she  In  doli«  the 
measurhig  holding  one  end  of  the  tape  line 
and  he  the  other.  In  performing  this  work 
appellant  determined  all  lines,  fixed  all  cor- 
ners, aJad  directed  the  driving  of  such  stakes 
as  were  used  in  designating  them. 
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By  this  action  of  appellant  tbe  lines  and 
comers  of  the  lot  In  question  admittedly 
vrere  laid  off  and  fixed  as  indicated  by  the 
figures  "1,"  "2"  "3,"  and  "4,"  shown  on  the 
map,  and  as  thus  fixed  appellant  delivered 
to  appellee  the  possession  of  the  property, 
Imlnedlately  removed  therefrom,  as  provided 
by  the  contract  of  sale,  a  building  which  bad 
been  used  by  her  former  tenant.  Cash,  and 
proceeded  to  erect  a  fence  separating  the  lot 
sold  from  the  lofretalned  by  her,  whidi  was 
built  on  the  line  running,  as  previously  meas- 
ured and  fixed  by, her,  from  "2"  to  "8,"  as 
indicated  on  the  map.  Later,  however,  ap- 
pellant seemed  to  conceive  the  idea  that  she 
had  set  her  fence  too  far  west,  commenced 
the  digging  of  new  post  boles,  and  to  remove 
the  fence  farther  east,  so  as  to  make  It  reach 
the  alley  at  tlie  letter  "A,"  instead  of  the 
figure  "3,"  thereby  depriving  appellee,  as 
claimed,  of  2  to  2\i  feet  of  the  25-foot  lot 
she  had  conveyed  him.  This  conduct  on  the 
part  of  appellant  caused  appellee  to  Institute 
the  present  action. 

[1,  2]  Without  entering  upon  a  discussion 
In  detail  of  the  evidence  found  in  the  record 
or  undertaking  an  analysis  of  the  testimony 
of  any  of  the  nunferous  witnesses,  we  deem 
it  sufficient  to  say  that  we  have  reached  the 
ovnclasion  tbat  the  Judgm^t  of  the  chancel- 
lor is  supported  by  the  weight  of  the  evi- 
dence. It  is  manifest  that,  in  order  to  deter- 
mine where  the  west  line  of  the  lot  conveyed 
appellee  by  appellant  should  reach  or  Inter- 
sect the  alley  south  of  the  lot,  the  point  of 
Intersection  must  be  ascertained  by  measur- 
ing by  the  calls  of  the  deed  along  the  north 
line  of  the  alley  a  distance  of  25  feet  from 
the  west  line  of  the  K.  E.  Church  lot,  the 
comer  of  which,  according  to  the  great 
weight  of  the  evidence,  is  at  the  point  on  the 
alley  represented  by  the  figure  "4"  on  the 
map,  where  there  is  a  cedar  post  recognized, 
as  shown  by  the  evidence,  for  more  than  25 
years  as  the  southwest  corner  of  the  church 
lot;  in  addition  to  the  existence  of  this  ce- 
dar post,  the  place  where  it  stands  was  rec- 
ognized as  the  comer  of  the  church  lot  from 
1878,  the  date  of  the  deed  conveying  the  lot 
to  the  trustees  of  th^  church,  down  to  the 
erection  of  the  cedar  post  and  attached  fence 
by  the  church. 

It  ia  true  appellant  and  certain  of  her  wit- 
nesses testified  to  the  presence  of  another 
cedar  post  some  farther  north  of  the  alley 
and  2  or  2%  feet  east  of  a  line  running  north 
from  the  cedar  post  at  figure  "4,"  which 
they  believed  to  be  the  true  corner  of  the 
church  lot ;  but  this  testimony  seems  to  have 
been  successfully  contratllcted  by  that  of  ap- 
pellee and  two  other  witnesses,  officers  or 
members  of  the  church,  to  the  effect  that  the 
second  cedar  post  was  placed  many  years 
after  the  one  on  the  alley  tar  attaching  to  it 
a  barrier  to  prevent  the  employes  of  a  plant 


operated  on  the  lot  south  of  the  alley  from 
crossing  it  onto  the  church  lot  and  using 
same  immediately  bacic  of  the  church  as  a 
privy  or  urinal,  the  odors  of  which  annoyed 
those  who  met  in  the  church  for  worship. 
Another  potent  fact  establishing  the  point  at 
figure  "4"  as  the  true  location  of  the  church 
lot  comer,  is  that  It  gives  the  line  of  the 
church  lot  from  there  running  east  to  Sem- 
inary street  Its  correct  length  of  110  feet, 
corresponding  with  the  length  of  the  south 
line  of  appellee's  residence  lot,  ramning  the 
same  course.  Moreover,  by  establishing  the 
southwest  corner  of  the  church  lot  at  figure 
"4"  makes  it  end  a  straight  line  from  Main 
street  to  the  alley,  and  likewise  seems  to 
make  the  line  from  Main  street  to  the  alley 
separating  the  25-foot  lot  from  that  of  appel- 
lant a  straight  line,  and  gives  the  25-foot  lot 
a  uniform  width  of  25  feet  from  Main  street 
to  the  alley.  Finally,  the  further  fact  that 
the  chancellor,  in  company  with  the  parties 
to  the  action,  went  himself  upon  the  prem- 
iaes,  and  viewed  all  ground,  lines,  and  cor- 
ners in  dispute,  for  the  purpose  of  satisfying 
himself  of  the  situation,  gives  great  force  to 
the  correctness  of  the  judgment. 

On  the  whole,  we  find  no  ground  for  disa- 
greeing from  his  conclusions,  and  the  Judg- 
ment Is  therefore  affirmed. 


R.  E.  O'FLYNN  &  SON  v.  EBELHAAR  et  al. 

(Court  of  Appeals  of  Kentucky.    June  15, 
1820.) 

1.  Appeal  and  error  «=> 1 096 (3)— Opinion  on 
former  appeal  lo  law  of  the  oaoo. 

The  opinion  on  former  appeal  is  the  law 
of  the  case,  and  uiatters  which  might  have  been 
brought  to  the  attention  of  the  court,  but  were 
not,  are  concluded  by  the  opinion. 

2.  Appeal  and  error  «=s>l096(3)— Insuffloient^ 
of  reply  cannot  be  urged  on  defeodanto'  sec- 
ond appeal. 

Where  defendants  obtained  a  reversal  on 
their  first  appeal  on  another  ground  than  that 
the  reply  was  insufficient  and  did  not  present 
a  defense  to  their  counterclaim,  but  might  also 
have  relied  on  the  insafficiency  of  the  reply, 
the  former  opinion  was  conclusive  as  to  the 
sufficiency  of  the  reply. 

3.  Appeal  and  error  <8=9l068(4)— Inatraotion 
a»  to  Interest  held  not  prejudicial. 

In  seller's  action  for  purchase  price  of 
goods,  an  instruction  allowing  the  jury,  in  their 
discretion,  to  award  plaintiffs  interest  from  a 
certain  date,  held  not  prejudicial  m  stating  too 
early  a  date,  where  the  jury  in  fact  allowed 
interest  only  from  a  later  date,  nor  prejudicial 
in  authorizing  the  allowance  of  interest  in  the 
jury's  discretion;  plaintiffs  l>eing  entitled  to 
interest  as  a  matter  of  right. 

Appeal  from  Circuit  Court,  Daviess  County. 
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Action  by  Elizabeth  Ebelbaar  and  another 
against  R.  K.  O'Flynn  &  Son.  From  Judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

W.  P.  Sandldge,  of  Owensboro,  for  appel- 
lants. 
h.  I.  Igleheart,  of  Owensboro,  for  appellees. 

CLAY,  O.  Elizabeth  Ebelhaar  and  Tom 
Fenwlck,  her  tenant,  sold  their  crops  of  to- 
bacco, consisting  of  about  9,000  pounds,  to  R. 
B.  O'Flynn  &  Son,  who  refused  to  pay  the 
contract  price  for  the  third  delivery^  There- 
upon Elizabeth  Ebelhaar  and  Fenwlck 
brought  this  suit  to  recover  the  amount  claim- 
ed to  be  due.  O'Flynn  &  Son  counterclalmed 
for  damages  in  the  sum  of  $520  because  the 
plaintiffs  failed  to  deliver  tobacco  of  the 
quality  contracted  for.  On  the  first  trial  the 
court  Instructed  the  Jury  to  find  for  plain- 
tiffs. On  appeal  this  court  held  that  defend- 
ants were  entitled  to  go  to  the  Jury  on  their 
counterclaim  and  reversed  the  Judgment  for 
a  new  trial.  O'Blynn  &  Son  v.  Ebelhar,  et  al., 
182  Ky.  152,  206  S.  W.  284.  The  second  trial 
also  resulted  In  a  verdict  and  Judgment  for 
plaintiffs.    Defendants  appeal. 

We  deem  It  unnecessary  to  detail  the  evi- 
dence. In  our  opinion  there  was  such  a  con- 
flict in  the  evidence  as  to  make  the  issue  rais- 
ed by  the  counterclaim  a  question  for  the 
Jury,  and  we  are  not  prepared  to  say  that 
its  finding  is  fiagrantly  against  the  evidence. 

t1,J]  Another  contention  is  that  defend- 
ants' motion  for  a  Judgment  notwithstanding 
the  verdict  should  have  been  sustained,  be- 
cause the  reply  did  not  contain  a  sufficient  de- 
nial of  the  allegation^  of  the  answer  and  coun- 
terclaim. It  is  the  settled  rule  In  this  state 
that  the  opinion  on  a  former  appeal  is  the  law 
of  the  case,  and  matters  which  might  have 
been  brought  to  the  attention  of  the  court,  but 
were  not,  are  concluded  by  the  opinion. 
Nashville,  C.  &  St.  L.  Ry.  Co.  v.  Henry,  168 
Ky.  453,  182  S.  W.  651.  While  the  defend- 
ants obtained  a  reversal  of  the  first  appeal  on 
the  ground  that  the  evidence  on  the  counter- 
claim was  sufficient  to  take  the  case  to  the 
Jury,  they  ntlght  also  have  relied  on  the  fact 
that  the  reply  was  Insufficient  and  did  not 
present  a  defense  to  the  counterclaim.  That 
being  true,  the  former  opinion  is  conclusive  as 
to  the  sufficiency  of  the  reply,  and  that  ques- 
tion Is  not  open  to  further  con^deration. 
Drake  v.  Holbrook,  92  S.  W.  29T,  28  Ky.  Law 
Rep.  1319;  Lexington  Ry.  Co.  v.  Woodward, 
118  S.  W.  965. 

[3]  Instruction  No.  3  is  as  follows: 

"If  the  jury  find  in  favor  of  the  plaintiffs, 
the;  may,  in  their  discretion,  award  plaintiffs 
interest  from  January  26,  1917,  and  so  state 
in  their  verdict." 

The  first  complaint  of  this  instruction  Is 
that  it  authorized  interest  from  January  26, 


1917,  Instead  of  February  16,  1917,  when 
plaintiffs  delivered  the  tobacco.  As  a  matter 
of  fact,  however,  the  Jury  allowed  interest 
only  from  February  26th.  Hence  defendants 
were  not  prejudiced  by  the  error  relied  on. 
Another  contention  is  Uiat  the  damages  were 
liquidated,  and  the  court  erred  io  telling  the 
Jury  that  they  might  award  interest  in  theli 
discretion.  Since  plaintiffs  were  entitled  to 
interest  as  a  matter  of  right,  we  are  unable  to 
say  how  defendants  were  prejudiced  by  an  in- 
struction authorizing  the  Jury  to  allow  inter- 
est in  their  discretion. 
Judgment  affirmed. 


M0R6AN  et  at.  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    June  11, 
1920.) 

1.  Homicide  «=s276— Existeaee  of  prior  combat 
question  for  Jury. 

Whether  on  the  evening  of  the  kaiing  there 
was  a  prior  combat  between  some  of  defend- 
ants and  deceased's  party  in  which  the  members 
of  the  latter  were  the  aggressors  bdd,  on  con- 
flicting testimony,  a  question  for  the  jury. 

2.  Criminal  law  «s»l036(l),  1044  — Evldenee 
admitted  without  objection  mnst  bo  met  by 
notion  to  oxoiude. 

Defendants  were  not  in  a  position  to  com- 
plain of  the  introduction  of  testimony  of  the  de- 
tails of  an  occurrence  on  the  day  before  the 
homicide,  not  objected  to  when  it  was  f^ven, 
unless  it  be  one  who  afterwards  moved  to  ex- 
clude it  from  the  jury's  consideration. 

3.  Criminal  law  <S=»369(3),  371(12)— Evidaaoe 
of  prior  occurrence  bold  admissible  on  qnas- 
tloD  of  motive  and  conspiracy. 

The  details  of  what  occurred  on  the  night 
before  the  homicide,  when  defendants  called  at 
the  house  where  deceased's  brother  was  stop- 
ping, held  admiasible,  not  merely  to  show  mo- 
tive, but  to  establish  an  alleged  conspiracy  to 
kill  the  brother,  who  was  a  member  of  the 
group  fired  on  by  defendants  at  the  time  of  the 
killing. 

4.  Criminal  law  €=3422(6)— Utterances  by  coa. 
splrators  tending  to  show  conspiracy  admissi- 
ble aaainst  a  conspirator  not  present. 

Utterances  of  alleged  conspirators  before 
the  accomplishment  of  the  common  purpose, 
tending  to  establish  a  conspiracy  between  them 
and  another  not  present  to  commit  a  crime,  are 
admissible  against  him. 

5.  Criminal  law  <&=>834(3)  —  Instruction  oa 
self-defense  Is  properly  qualified  to  preseat 
commonwealth's   theory  oupportod   by    ovi- 

.  dence. 

Qualification  of  defendant's  instruction  on 
self-defense  by  a  clause  unless  certain  facts  be 
found,  so  as  to  present  the  theory  of  the  com- 
monwealth, which  its  testimony  tended  to  ea- 
tablish,  is  proper. 
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6.  Criminal  law  «5>957(5)— New  trial  not  au- 
thorized by  affldavit  of  counsel  as  to  a  Juror 
telling  lilm  of  aa  oocurrenca  during  coasider- 
ation  of  case. 
Under  Cr.  Code  Prac.  §  272,  forbidding  ex- 
amination of  a  juror  to  establish  ground  for 
a  new  trial,  except  to  show  that  the  verdict  was 
arrived  at  by  lot,  affidavit  of  counsel  that  he 
was  told  by  a  juror  that  another  juror  during 
the  consideration  of  the  caae  made  a  statement 
contradictory  of  testimony  for  defendant  does 
not  authorize  a  new  triaL 

Appeal  from  Gircalt  Court,  Laurel  Gonnty. 

Leonard  Morgan  and  others  were  con- 
ylcted  of  manslaughter,  and  appeal.  Af- 
firmed. 

Ha^elwood  te  Johnson,  of  London,  for  ap- 
pellants. 

Cbas.  I.  Dawson,  Atty.  Gen.,  and  Thomas 
B.  McGregor,  Asst.  Atty.  Gen.,  and  W.  P. 
Hughes,  of  Slrankfort,  for  the  Conunim- 
wealth. 

THOMAS,  J.  '  The  appellants,  Leonard 
Morgan,  John  Forman,  Felix  Forman,  Steve 
Forman,  and  William  Poe  were  convicted  in 
the  Laurel  circuit  court  of  the  crime  of  vol- 
untary manslaughter,  on  their  trial  under  an 
indictment  charging  tbem  with  murdering 
James  Baker.  The  verdict  fixed  the  punish- 
ment of  I«onard  Morgan,  John  Forman,  and 
William  Foe  at  confinement  in  the  penitentia- 
ry for  21  years;  that  of  Felix  Forman  5 
years;  and  of  Steve  Forman  2  years.  Their 
motions  for  a  new  trial  having  be&x  over- 
ruled, they  each  appeal. 

Tlie  killing  occurred  In  Clay  county  on 
the  night  of  February  12.  Idl9,  near  the 
boar  of  Si-o'dock.  The  first  count  in  the 
indictment  charged  the  defendants  with 
Jointly  committing  the  murder,  while  the 
second  count  allege  a  conspiracy  entered 
Into  between  the  defendants  whereby  they 
agreed,  conspired,  and  banded  themselves 
together  to  commit  the  murder,  which  they 
afterward  did  in  pursuance  thereof.  But 
three  grounds  are  urged  as  alleged  errors  to 
secure  a  reversal  of  the  jodgment,  they  be- 
ing: (1)  The  admission  of  incompetent  testi- 
mony introduced  by  the  commonwealth;  (2) 
erroneous  qualification  of  the  instruction  on 
self-defense;  and  (3)  misconduct  of  the  jury 
while  in  the  room  considering  thdr  verdict. 
The  record  in  the  case  is  a  large  one,  and 
it  would  unnecessarily  incumber  this  opinion 
and  serve  no  useful  purpose  to  make  a  de- 
tailed statement  of  all  of  the  facts.  We  will 
therefore  give  only  a  brief  synopsis  of  the 
more  prcxninent  ones  which  we  deem  suffi- 
cient for  the  determination  of  the  questions 
raised. 

The  two  factions  engaged  In  the  fight  in 
which  the  killing  of  James  Baker  occurred 
may  be  said  to  have  been  headed  the  one  by 


the  deceased,  who  was  at  the  time  a  deputy 
sheriff,  and  the  other  by  the  defendant  Wil- 
liam Poe.  The  deceased  and  his  crowd,  con- 
sisting of  seven  or  eight  persons,  including 
his  brother,  Bligh  Baker,  were  stationed  at  a 
schoolhouse  for  the  purpose  of  arresting 
some  members  of  the  Poe  crowd,  which  in- 
cluded the  defendants,  under  a  warrant 
whidi  Hugh  Baker  had  procured  from  a 
justice  of  the  peace  about  4  o'clock  that  aft- 
ernoon. The  warrant  had  been  issued  at  the 
instance  of  Hugh  Baker  because  of  depreda- 
tions committed  by  Poe  and  his  crowd  the 
night  before  at  the  home  of  Vernon  Hensley, 
where  Hugh  Baker  was  spending  the  night. 
It  is  the  introduction  of  the  details  of  what 
occurred  at  Hensley's  house  on  the  night  be- 
fore the  killing  that  forms  the  principal  basis 
of  ground  (1)  urged  for  a  reversal. 

The  defendants  Leonard  Morgan,  Felix 
Forman,  WlUlami  Poe,  Steve  Forman,  and 
Jim  Hatchett  Baker,  Merlda  Smith,  Tine 
William,  and  Bud  Tegarden  composed  the 
Poe  crowd,  who  went  to  the  home,  of  Vernon 
Hensley  on  the  night  of  the  lltb.  The  de- 
fendant John  Forman  was  not  presoit  All 
of  them  knew  that  Hugh  Baker  was  spending 
the  night  there,  and  they  daimed  that  they 
went  there  to  see  him  in  response  to  an  in- 
vitation sent  by  him  to  William  Poe  for  the 
purpose  of  talking  about  a  lost  moonshine 
still  worm.  All  of  the  crowd  armed  them- 
selves with  shotguns,  pistols,  and  rifles  of 
various  calibers  and  powers  for  the  visit  in 
response  to  this  alleged  Invitation,  and  they 
erplaln  their  being  thus  armed  by  saying 
that  they  Intended  on  this  trip  to  catch  some 
chickens  which  Leonard  Morgan  had  sold 
to  Jim  Kfttchett  Baker,  but  since  they  nei- 
ther carried  nor  could  find  a  lantern  they 
abandoned  that  idea  after  they  left  Hensley's 
house. 

As  to  what  occurred  there,  the  witnesses 
for  the  commonwealth,  some  six  or  seven  in 
number,  practically  agree,  and,  since  Vernon 
Hensley  is  a  disinterested  witness,  we  have 
concluded  to  incorporate  his.  statement  as  to 
what  happened.  He  says  that  a  while  after 
supper  some  one  hallooed  at  the  gate;  that 
he  went  to  the  door  and  asked  what  they 
wanted,  when  William  Poe  inquired  if  Hugh 
Baker  was  there,  and,  being  informed  that 
he  was,  the  following  occurred,  according  to 
the  witness: 

"He  told  me  to  tell  Hugh  to  come  out  there; 
be  wanted  to  see  him;  and  I  went  back  into 
the  house  and  told  Hugh  that  WUUam  Poe  was 
out  there;  be  wanted  to  see  him;  and  he  said 
to  tell  him  to  come  in  the  house,  and  I  stepped 
back  and  told  William  that  Hugh  said  to  come 
in— I  invited  him  in,  and  he  spoke  to  Hugh  and 
he  says,  'Hugh,  old  brother,  come  out  here;  I 
want  to  talk  to  you  a  minute.'  Hugh  got  up 
and  come  out  Orville  Hensley  and  Charley 
Collins  come  pretty  dose  to  him,  and  I  was  out 
in  the  yard.     We  all  walked  up  to  the  front 
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gate,  and  Hugh  wag  a  littie  in  front.  He  walk- 
ed DP  and  put  his  hands  upon  the  palings,  like 
this  (indicating  to  the  jury).  William  reached 
out  like  he  was  shaking  hands  with  him  with 
his  left  hand;  Poe  did;  and  Hugh  asked  him 
what  be  had  in  his  hand,  and  he  says,  'I  have 
got  a  45.'  He  says,  'I  understand  you  are  go- 
ing to  report  me  for  moonshining,  and  I  have 
come  up  here  to  tell  you  one  thing,  there  is  no 
God  damned  man  can  do  that  and  live.'  He 
says,  'Who  told  you  that?'  and  Hughie  says, 
'Jim  Hatchett  Baker  told  me;'  and  Hughie 
says,  'I  never  said  it,'  or  something  like  that, 
and  about  that  time  Jim  Hatchett  Baker  come 
around  from  behind  the  little  millboase  on  the 
left  of  the  gate,  that  was  on  the  right,  and  I 
was  standing  al>ont  the  road.  A  part  of  this 
millbottse  was  boxed  up  and  he  come  around 
with  a  pistol  in  bis  band  and  be  aays,  'Hugh 
Baker,  you  are  a  God  damned  black-hearted 
son  of  a  bitch  of  a  liar;'  and  he  tbrowed  his 
pistol  on  Hughie.  I  heard  a  little  noise  back 
there  on  the  outside,  and  I  thought  I  would  go 
around  the  mill— lower  side  of  the  millhouse — 
something  struck  me  that  there  might  be  some- 
body else  there,  and  as  I  was  crossing  the  fence 
at  the  far  end  of  the  millhouse  from  the  yard 
Jim  Hatchett  Baker  says,  'Vernon  Hensley,  by 
God,  you  get  back  into  the  house.'  I  says,  'I 
am  at  home;'  and  he  says,  'Tou  God  damned 
son  of  a  bitch,  get  back  there  or  I  will  shoot 
your  brains  out  if  you  don't.'  I  made  another 
step  and  I  heard  something  like  guns  clicking, 
and  I  looked  up  and  seen  Tine  Williams,  Steve 
Forman,  Felix  Formnn.  and  Bud  Tegarden 
bad  guns  on  me,  and  Merida  Smith  was  stand- 
ing there  with  a  gun,  and  Leonard  Morgan  run 
back  with  a  pistol  in  his  band  kindly  down  by 
his  side,  and  I  says,  'What  are  you  doing  there?' 
None  of  them  would  speak,  and  I  started  to 
go  back  in  the  yard,  and  as  I  crossed  the  fence 
Leonard  Morgan  following  me  to  the  engine, 
and  left  him  standing  between  myself  and  Hugh 
Baker,  and  after  I  walked  back  to  where  I  was 
— Jim  Baker  was  cursing  and  calling  me  all 
kinds  of  bad  names  and  -cursing  me,  and  they 
was  cursing  Hugh  and  calling  him  all  kinds  of 
bad  names,  and  Leonard  Morgan  come  on  down 
around  directly  and  says,  'Boys,  we  had  just  as 
well  go  now;'  and  they  started  on  ap  the 
road." 

It  is  shown  that  several  others,  Including 
Mrs.  Hensley,  were  present  and  heard  and 
testified  to  that  conversation  and  the  latter 
Importuned  William  Poe  and  hts  crowd  with 
tears  not  to  shoot  or  kill  any  <Mie,  but  to  go 
away  and  let  them  alone.  William  Poe's 
version  of  what  occurred  on  that  occasion  is 
tbat  be  called  for  Hugh  Baker,  who  came 
out,  and  he,  discovering  tbat  Poe  had  a  pis- 
tol, asked  the  latter  to  lay  it  down,  which 
he  did.  whereupon  the  parties  shook  bands. 
Poe  then  asked  Baker,  "Who  told  you  that 
I  bad  anytbing  to  do  with  your  still  worm 
In  any  way?"  when  the  latter  relied,  "Jim 
Hatchett  Baker ;"  and  thereupon  Jim  Hatdi- 
ett  performed  bis  part  as  testified  to  by 
Blensley.  Witness  then  says  tbat  be  and 
Hugh  Baker  felicitated  each  other  over  tbe 
amicable  understanding  reached  and  extend- 


ed mutual  Invitations  for  visits  between  tbelr 
respective  families.    Tbe  Poe  crowd,  on  leav- 
ing the  Hensley  bouse,  went  to  tbe  residence 
of  a  brother  of  William  Poe,  and  after  * 
considerable  time  tbe  monbers  scattered  to 
different  places  to  spend  tbe  night.    Accord- 
ing to  tbe  testimony  of  Poe,  Williams,  and 
Smith,   tbey   and  Tegarden   were  traveling 
along  Ayler  Uck  brandi  tbe  next  evening  on 
tbelr  return  from  inspecting  a  rented  place 
which  they  were  going  to  cultivate  that  year, 
when  about  6:30  p.  m.  Hugh  Baker  and  his 
brother  Bob  sbot  at  them  from  a  mountain 
side,  wounding  Tegarden,  from  which  wound 
be  died  a  few  days  thereafter ;  that  immedi- 
ately after  this  shooting  William  Poe  went 
to  the  home  of  one  of  his  brothers  and  from 
thence  to  the  home  of  the  defendant  John 
Forman,  and  began  gathering  a  crowd  for 
tbe  purpose  of  looking  after  and  taking  care 
of  Tegarden,    Smith,   and   Williams,    all    of 
whom  he  thought,  as  he  testified,  had  been 
wounded.     He  collected  bis  crowd  and  they 
were  on  their  way  to  tbe  scene  of  the  allied 
shooting  when  tbey  arrived  at  the  school- 
house,  where  the  fight  occurred   in  •whldi 
Jim  Baker  was  idlled.    Poe  seems  to  have 
bad    but   little   trouble  in    assembling    his 
crowd  on  tbat  occasion,  and  each  of   them, 
when  found  by  bint,  was  either  armed  or  im- 
mediately  armed  himself.     Hugh   and   Bob 
Baker  deny  that  any  shooting  took-  place  on 
Ayler  Lick  branch,  or  at  any  other  place  ex- 
cept during  tbe  figfbt  at  the  schoolbonae ;  the 
two  occasions  being  about  1  or  1)^    honrs 
apart,  according  to  tbe  testlmoDy  of  the  de- 
fendants. 

[1]  It  Is  the  theory  of  the  common'wealth 
tbat  the  wounding  of  Tegarden  occurred  at 
tbe  Bcboolhouse,  and  there  are  a^umber-  of 
circumstances  indicating  that  such  was  tbe 
fact.  Upon  this  issue  there  was,  as  is  usual 
in  such  cases,  a  contrariety  of  testtmony,  as 
well  as  conflicting  circumstances.  Ko  one 
of  the  Poe  crowd  was  wounded  in  tbe  sdiool- 
bonse  fight,  unless  It  was  Tegarden,  and  it  la 
indisputably  established  that  blood  w^as 
found  In  the  path  or  road  leading  from  the 
schoolhouse  to  William  Poe's  house,  'where 
Tegarden  lived,  and  it  is  likewise  testified  to 
that  soon  after  tbe  sdioolbouse  shooting 
there  were  lamentations  of  both  men  and 
women  in  the  direction  of  William.  Poe's 
house.  On  tbe  other  band,  defendants  in- 
troduced testimony  corroborating  their  story 
about  the  shooting  on  Ayler  lAtiL  branch. 
So  whether  there  were  two  combats  on  that 
evening  or  only  one  at  tbe  sdioolbonse  was 
a  (iuestion  for  the  determination  of  the  Jury. 

[2]  The  commonwealth's  vrltnesses,  con- 
sisting of  those  who  had  been  summoned  by 
the  deceased  to  help  blm  execute  the  ■warrant 
upon  some  of  the  defendants,  testlQed  that 
when  the  Poe  crowd  approached  tbe  school- 
house  tbe  deceased  stood  <m  tbe  steps  and 
said,  "Hold  on,  boys,  don't  do  Oiat;  I  want 
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to  talk  to  yoa;"  wlien  immedUtely  be  and 
all  his  poBse  were  fired  upon  and  he  receiTed 
the  wounds  Aram  which  he  died.  He  made  a 
dying  statement  to  this  effect,  in  which  be 
was  corroborated  by  the  testimony  of  all  of 
the  others  of  his  crowd  who  were  present 
The  defendants  say  that  as  they  got  about  in 
front  of  the  scboolhouse  they  were  fired  upon 
without  any  words  being  uttered,  which  fir- 
ing they  returned.  The  whole  front  of  the 
schoolhonse  was  filled  with  shot  and  bullets, 
and  evidently  a  fierce  battle  was  fought. 
It  is  the  theory  of  defendants  that  there  was 
never  any  warrant  obtained  by  Hugh  Baker ; 
but  that,  on  the  contrary,  he,  his  brothers, 
and  others  whom  they  had  gathered  together 
had  banded  themselves  together  for  the  pur- 
pose of  assaulting,  and  i>erhaps  killing,  the 
members  of  the  Poe  crowd.  There  was  no 
objection  to  the  complained  of  testimony  con- 
cerning the  details  of  what  occurred  at  the 
home  of  Vernon  Hensley  at  the  time  it  was 
given,  but  afterwards  the  defendant  John 
Forman  moved  the  court  to  exclude  it  from 
the  consideration  of  the  Jury,  presumably 
tipon  the  ground  that  he  was  not  present  at 
the  time.  So  that,  whatever  might  be  said  as 
to  the  relevancy  of  that  testimony,  none  of 
the  defendants  is  in  position  to  complain  of 
its  introduction,  unless  it  be  the  defendant 
John  Forman. 

[t]  The  chief  case  relied  on  by  defendants 
In  support  of  their  objection  to  this  testi- 
mony is  that  of  Martin  v.  Commonwealth,  93 
Ky.  189,  19  S.  W.  580,  14  Ky.  Law  Rep.  95. 
In  that  case  the  deceased  bad  caused  the  de- 
fendant to  be  indicted  for  robbery.  The 
court  not  only  permitted  the  introduction  of 
the  indictment,  upon  which  appeared  the 
name  of  the  deceased  as  a  witness,  but  al- 
lowed the  introduction  of  details  of  the  al- 
leged robbery.  Sudi  details  manifestly  had 
no  connection  at  all  with  the  crime  for  which 
defendant  was  being  tried.  When  the  rob- 
bery was  over,  if  it  occurred  at  all,  defend- 
ant's full  purpose  in  committing  it  was  ac- 
complished. The  only  relevancy  of  the  In- 
'dictment  even  was  to  show  motive  for  kill- 
ing the  deceased,  in  order  to  dispose  of  him 
as  a  witness  aa  the  robbery  indictment. 

It  is  the  general  rule  that  neither  testi- 
nony  of  the  commission  of  another  independ- 
ent crime  nor  testimony  of  its  details  may 
be  given  In  evidence  up<m  the  trial  of  an- 
other charge;  but  there  are  exceptions  to 
this  rule,  as  when  it  is  necessary  to  establieOi 
by  the  independent  crime  the  identity  of  the 
accused,  or  wliere  it  is  necessary  to  show 
guilty  knowledge  on  his  part,  or  where 
It  shows  the  particular  criminal  intent  of  the 
defendant  or  motive  or  malice  for  the  com- 
mission of  the  crime  for  which  h"  Is  being 
tried,  or  where  the  independent  (i.me  is  so 
interwoven  and  connected  with  the  one  on 
trial  as  that  they  cannot  be  aejurated,  or  to 
prove  a  charged  conspiracy.    These  general 


mles  will  be  found  stated  in  the  case  of 
Music  V.  Ct>mmonwealth,  186  Ky.  61,  216  S. 
W.  116;  Romes  v.  Commonwealth,  164  Ky. 
884,  175  S.  W.  669;  Graham  v.  Common- 
wealth, 174  Ky.  646,  192  S.  W.  683;  Jenkins 
V.  Commonwealth,  167  Ky.  644,  180  S.  W. 
961,  3  A.  L.  R.  1622 ;  Clary  v.  Commonwealth, 
163  Ky.  48,  173  S.  W.  171;  Thomas  v.  Com- 
monwealth, 185  Ky.  226,  214  S.  W.  929;  and 
Shotwell  ▼.  Commonwealth,  65  8.  W.  820, 
23  Ky.  Law  Bep.  1649. 

The  text  in  10  R.  a  L.  940,  in  stating  one 
of  the  excqitions  to  the  general  rule,  says: 

"It  [the  rule]  does  not  apply  where  the  Bub- 
ject-matter  under  investigation  is  of  such  a 
nature  that  it  may  conrigt  of  several  stage* 
or  contiououB  acts,  all  oonstitnting  one  trans- 
gression." 

Manifestly  it  would  not  be  a  violation  of 
the  rule  where  the  particular  acts  consti- 
tuting the  alleged  independent  crime  were 
relevant  in  establishing  a  conspiracy  where 
such  a  charge  is  made'in  the  indictment. 

This  court,  in  the  case  of  Gambrell  v.  Comr 
monwealth,  130  Ky.  613,  113  S.  W.  476,  said 
that— 

"A  conspiracy  is  almost  necessarily  establish- 
ed by  the  welding  into  one  diain  of  a  number 
of  links,  each  in  itself  inconclusive  and  insuffi- 
cient to  prove  the  conspiracy,  bat,  when  con- 
nected and  examined  as  a  whole,  sufficient  to 
show  it." 

And  furthefmore  said  in  substance  that 
all  acts  and  declarations  of  either  of  the  con- 
spirators before  accomplishing  the  object  of 
the  conspiracy  and  after  it  was  formed  were 
in  law,  the  acts  of  all  of  them. 

If  the  purpose  of  the  details  of  what  oc- 
curred at  the  home  of  Hensley  was  to  estab- 
lish motive  alone,  there  might  be  room  for  the 
contention  that  the  court  should  have  ad- 
monished the  Jury  as  to  its  purposes,  but 
such  was  by  no  means  "the  entire  purpose  of 
that  testimony.     It  strongly  tended  toward 
the  establishment  of  the  alleged  conspiracy 
to  kill  Hugh  Baker  because  of  evident  enmity 
existing  between  him  and  members  of  the 
Poe  crowd,  which  killing  would  perhaps  have 
occurred  that  night  had  it  not  been  for  the 
Interference  of  Mrs.  Hensley.     No  one  can 
read  this  record  and  conclude  that  the  mis- 
sion of  Poe  and  his  crowd  that  night  was 
wholly  an  innocent  one. 

An  objection  to  similar  testimony  was  urg- 
ed in  the  case  of  Shotwell  v.  Commonwealth, 
supra.    But  ibis  court,  in  overruling  it,  said: 

"The  declarations  and  acto  of  either  of  the 
conspirators,  in  pursuance  of  the  conspiracy, 
after  it  was  formed  and  before  the  end,  was  in. 
legal  contemplation   the   act   of   all   of  them. 
Each  was  responsible  for  what  the  others  did 
in  the  prosecution  of  the  design  for  which  they 
combined.    It  was  competent  to  show  the  cause 
of  the  iU  feeling,  the  threats,  the  hostile  dec- 
larations, the  purchase  of  the  cartridges,    tto« 
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whispered  conTersation  at  the  scfaoolhonse,  the 
fact  that  they  left  it  in  a  body  when  John  Gam- 
brell  waa  seen  approaching,  and  every  dream - 
stance  and  incident  that  tended  to  throw  light 
upon  their  acts  in  furtherance  of  the  common 
design.  Power*  t.  Commonwealth,  61  S.  W. 
735,  22  Ky.  Law  Rep.  1807,  53  K  B.  A.  245; 
Commonwealth  y.  Hargia,  99  S.  W.  348,  30 
Ky.  Law  Bep.  510." 

Under  the  facts  dtaclosed  by  tbls  record, 
■we  are  quite  sure  that  the  court  did  not  err 
In  admitting  the  complained  of  testimony, 
were  all  of  the  defendants  In  condition  to 
Insist  upon  it 

[4]  From  the  authorities  referred  to  it 
will  also  appear  tbat  the  testimony  was  not 
prejudicial  to  the  rights  of  the  objecting  de- 
fendant John  Forman,  although  he  was  not 
present,  since  it  went  to  establish  a  con- 
spiracy through  the  utterances  of  cocon- 
spirators before  the  accomplishment  of  their 
common  purpose.  For  similar  reasons  the 
testimony  given  as  to.  threats  against  Hugh 
Baker  made  by  Wllllara  Poe  a  few  days 
before  the  killing  was  also  relevant. 

[5]  The  foundation  for  ground  (2)  urged 
for  a  reversal  Is  a  qualification  given  to  in- 
struction No,  5  on  behalf  of  each  defendant, 
it  being  the  self-defense  instruction,  and 
which  qnaliflcatlon  says: 

"Unless  you  shall  further  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the 
combat  and  fight  was  voluntarily  engaged  in 
by  both  defendant  William  Poe  and  those  acting 
with  him,  if  any,  and  by  the  deceased,  James 
Baker,  and  those  acting  with  him,  if  any,  with 
intention  on  the  part  of  each  to  kill  the  other 
or  to  do  him  great  bodily  harm,  or  that  the  de- 
fendant William  Poe  and  those  acting  with 
him,  if  any  there  wag,  when  they  were  in  no 
danger,  real  or  to  him  or  them  apparent,  of 
death  or  great  bodily  harm  at  the  hands  of  the 
deceased  or  those  with  him,  or  either  of  them, 
began  the  difficulty  by  shooting  at  the  deceased 
or  those  with  him,  and  thereby  so  made  the 
danger  to  himself  or  those  acting  with  him,  if 
any,  excusable  on  the  part  of  the  deceased  and 
those  with  him,  in  their  necessary  ar  apparent- 
ly necessary  self-defense,  then  and  in  either  of 
these  events  the  defendant  Poe  should  not  be 
acquitted  on  the  ground  of  self-defense  or  ap- 
parent necesmty  or  the  defense  of  another  or 
apparent  necessity  therefor." 

In  support  of  this  ground  It  is  insisted  (a) 
that  there  was  no  evidence  that  the  fight  at 
the  schoolhouse  was  voluntarily  engaged  in 
by  the  two  oH>o8ing  forces,  and  (b)  that  the 
testimony  conclusively  showed  that  defend- 
ants did  not  begin  that  difficulty,  but  that, 
on  the  contrary,  they  were  upon  the  merciful 
mission  of  clearing  up  the  battlefield  on  Ayler 
Lick  branch.  If  the  premises  assumed  by  de- 
fendants' counsel  were  true,  the  correctness 
of  their  criticism  would  necessarily  follow. 
We  have  before  said  tbat  they  insist  that  the 
Bakers  bad  no  warrant  for  their  arrest. 
Kvldently  tliere  was  bad  blood  existing  be- 


tween the  two  factions,  growing  out  of  Iheir 
charges  and  countercharges  with  reference  to 
illicit  distilling,  and  the  testimony  !s  amply 
sufBclent,  leaving  out  entirely  the  considera- 
tion of  any  warrant  for  the  arrest  of  the 
defendants,  to  authorize  the  conclusion  that 
each  party  was  on  the  lookout  for  the  other 
and  tbat  they  intended  to  engage  in  mutual 
combat  upon  meeting.  Furthermore,  the 
"merciful  mission"  theory  Is  not  only  dis- 
pelled by  the  testimony  of  the  common- 
wealth's witnesses,  but  by  a  number  of  con- 
vincing drcnmstances  appearing  in  the  rec- 
ord. At  any  rate,  the  qualification  of  the 
self-defense  instruction  complained  of  pre- 
sented the  theory  of  the  commonwealCb,  and 
which  theory  its  testimony  tended  to  estab- 
lish, and  it  was  proi^r  that  the  court  should 
submit  it  to  the  jury. 

In  passing,  we  might  say  that  It  is  seldom 
we  find  more  appropriate  instmctlons  in  a 
criminal  case  than  those  found  In  this  rec- 
ord. Wfe  therefore  dismiss  this  ground  as 
being  without  merit 

[8]  Oround  (3)  urged  by  counsel  for  a  re- 
versal is  based  upon  an  affidavit  of  one  of 
them  that  a  Juror  who  sat  In  the  case  had 
stated  to  him  after  the  Jury  were  discharged 
that  another  Juror,  while  oonslderlng  the 
case,  stated  that  one  could  not  see  the  school- 
house  where  the  fight  occurred  from  the  resi- 
dence of  WMUam  Poe,  thereby  contradicting 
some  of  defendants'  witnesses,  who  testifled 
to  having  seen  the  fight  from  William  Poe's 
house. 

Ix»g  before  the  enactment  of  section  272 
of  the  Criminal  Code,  this  court,  in  Che  case 
of  Johnson  v.  Davenport,  3  J.  J.  Marsh.  393, 
with  reference  to  receiving  testimony  of  Ju- 
rors for  the  purpose  of  impeaching  tlieir  ver- 
dict, said: 

"The  dangerous  tendency  of  receiving  testi- 
mony of  the  jurors,  for  such  a  purpose,  is  too 
obvious  to  require  comment  It  would  open 
a  door  so  wide,  and  present  temptations  so 
strong,  for  fraud,  corruption  and  perjury,  as 
greatly  to  impair  the  value  of,  if  not  eventually 
to  destroy,  this  inestimable  form  of  trial  by 
jury." 

Those  statements  were  quoted  with  ap- 
proval in  the  case,  of  Commonwealth  t. 
Skeggs,  3  Bush,  19.  tSee,  also,  the  case  of 
Caldwell  v.  Spears,  186  Ky.  64,  216  S.  W.  S3. 

The  section  of  the  Criminal  Code  referred 
to  forbids  the  examination  of  a  Juror  to 
establish  ground  for  a  new  trial,  exc^t  to 
show  that  the  verdict  was  made  By  lot.  Un- 
der these  authorities,  the  afSdavit  of  the  Ju- 
ror containing  the  facts  alleged  to  haT«  been 
stated  to  counsel  would  not  be  suflSdent  to 
authorize  a  new  trial,  and  a  fortiori  Is  It  In- 
sufficient when  appearing-  secondhand  and  In 
the  form  of  hearsay  testimony  throng  the 
affidavit  of  counsel. 

From  a  careful  reading  of  the  entire  rec- 
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ord,  we  are  driven  to  tbe  conclusion  that  the 
defendants  had  a  fair  and  impartial  trial, 
and  that  none  of  their  substantial  rights 
■were  prejudiced. 
Wherefore  the  Jndgment  is  affirmed. 


JACKSON  V. 


COMMONWEALTH. 

June  18, 


(Court  of  Appeals  of  Kentucky. 
1920.) 

Criminal  law  ®=>369(ll)— On  trial  for  arson 
evidenes  relatlva  to  prior  Are  held  Inadmissi- 
ble. 

On  prosecution  for  arson  in  burning  the 
Iiouse  of  another,  evidence  of  defendant's  con- 
tradictory statements  vhen  questioned  as  to  his 
■whereabouts,  when  four  days  before  such  fire 
the  adjoining  house,  o^wned  by  him  and  insured, 
was  burned,  heia  inadmissible,  as  within  no  ex- 
ception to  the  rule  against  evidence  of  other 
crimes. 

Appeal  from  Circuit  Court,  Fayette  County. 

Garrett  Jackson  was  convicted  of  arson, 
denied  a  new  trial,  and  appeals.  Reversed, 
■with  directions  for  new  trial. 

George  Vaughn,  of  Lexington,  for  appel- 
lant. 

Chas.  I.  Dawson,  Atty.  Gen.,  and  Thos.  B. 
McGregor,  Asst  Atty.  Uen.,  for  the  Com- 
monwealth. 

THOMAS,  J.  The  appellant,  Garrett  Jack- 
son, was  Indicted,  tried  and  convicted  in 
the  Fayette  circuit  court  of  the  crime  of  ar- 
son and,  his  motion  for  a  new  trial  having 
been  overruled,  he  prosecutes  this  appeal. 
The  principal  error  relied  on  for  a  reversal 
is  the  introduction  by  the  commonwealth, 
over  defendant's  objections,  of  incompetent 
testimony.  Other  objections  to  the  verdict 
consist  in  improper  argument  of  the  common- 
wealth's attorney,  which,  however,  was  chief- 
ly based  upon  the  criticized  evidence,  and 
there  was  also  objection  by  defendant  to 
questions  asked  some  of  the  witnesses  by 
the  commonwealth's  attorney  concerning  the 
burning  of  some  of  defendant's  property  in 
years  prior  to  the  burning  for  which  he  was 
indicted.  But  the  objection  to  this  testimony 
was  snstained  and  tbe  witnesses  were  not 
permitted  to  answer. 

The  house  for  the  burning  of  which  the  de- 
fendant ■was  indicted  was  No.  216  Owens 
street,  Lexington,  Ky.,  and  was  owned  by 
Anna  Belle  Jackson,  the  divorced  wife  of 
tbe  defendant;  she  having  procured  title  to 
it  tome  years  before  in  a  litigation  for  di- 
vorce and  settlement  of  proiwrty  rights  be- 
tween them.  Defendant  was  left  the  owner 
of  the  house  adjoining  it,  l>elng  No.  214 
Owens  street,  and  some  time  before  the  fire, 


for  some  reason  not  explained  in  the  record, 
he  conveyed  that  bouse  to  a  woman  by  the 
name  of  Hattle  Bean,  but  she  never  took 
possession  nor  exercised  any  control  over  it 
and  defendant  continued  to  reside  In  it,  as- 
sessed It  for  taxation,  ■  and  paid  the  taxes 
thereon.  He  also  carried  in  his  own  name 
flre  Insurance  on  that  house  to  the  amount 
of  $1,200,  as  we  gather  from  the  evidence. 
There  was  another  policy  on  it  for  $1,000, 
but  it  appears  that  this  policy  was  taken  out 
by  some  attorneys  to  whom  defendant  had 
executed  a  mortgage  to  secure  an  attorney 
fee,  and  he  claims  tliat  he  had  no  knowledge 
of  this  latter  policy.  It  seems  that  Anna 
Belle  Jackson  had  something  like  12,000  in- 
surance on  her  house,  although  the  property 
was  listed  at  a  valuation  of  less  than  $500. 
However,  there  is  no  testimony  to  show  that 
her  house  was  overinsnred ;  on  the  contrary, 
it  is  shown,  and  not  disputed,  that  the  resto- 
ration of  her  house  (which  was  not  entirely 
destroyed  by  the  Are)  would  cost  about 
$2,800.  The  flre  which  destroyed  the  hoose 
at  216  Owens  street,  belonging  to  Anna  Belle 
Jackson,  and  for  the  burning  of  which  the 
defendant  was  indicted  In  this  case,  occurred 
about  10 :30  a.  m.,  October  29,  1919.  In  the 
early  part  of  the  night  of  October  25,  1919,  a 
fire  almost  completely  destroyed  the  house 
which  defendant  claimed,  but  which  he  had 
deeded  to  Hattle  Bean,  as  we  have  seen,  and 
the  testimony  complained  of  was  that  given 
by  the  deputy  flre  marshal  concerning  the 
first  flre  of  October  25.  Tbe  substance  of  that 
testimony  was  a  conversation  between  the 
flre  marshal  and  defendant,  which  occurred 
the  next  day,  concerning  the  whereabouts  of 
the  latter  at  tbe  time  of  the  burning  of  his 
house  on  the  evening^  of  October  25.  Accord- 
ing to  the  witness,  the  defendant  told  an  in- 
coherent and  contradictory  story  al)out  tak- 
ing some  unknown  colored  man  to  a  stock  , 
farm  located  some  distance  from  Lexington. 
The  witness  stated  that  the  defendant  first 
said  on  that  occasion  that  he  went  only  two 
Miles  into  the  country,  and  later  said  it  was 
five  miles,  and  still  later  said  that  it  was 
nine  miles ;  that  he  did  not  know  the  owner 
of  the  stock  farm  nor  the  name  of  the  man  he 
carried  there,  and  was  confused  about  the 
pike  upon  which  the  stock  farm  was  situated. 
Ui>on  objection  to  this  testimony  tbe  court 
said  (presumably  in  tbe  presence  of  the  Jury, 
there  appearing  in  the  record  nothing  to  the 
contrary),  "I  will  Instruct  the  Jury  that  they 
will  consider  it  for  no  other  purpose  except 
the  method  or  practice  of  the  defendant,"  to 
which  statement  of  the  court  the  defendant 
excepted.  We  think  this  testimony  was  ir- 
relevant for  any  purpose  on  the  trial  under 
the  Indictment  for  burning  the  house  at  216 
Owens  street,  and  it  was  highly  prejudicial 
to  the  defendant's  rights. 
The  general  rule  which  obtains  everywhere 
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Is  that  evldenoe  of  crimes  other  than  the  one 
on  trial  Is  not  admissible  except  for  certain 
purposes,  such  as  to  establish  identity,  goilty 
knowledge,  criminal  Intent,  or  motive  for  the 
commission  of  the  crime  for  which  the  de- 
fendant is  being  triefd,  or  where  the  facts  tai 
regard  to  the  commission  of  the  other  offense 
and  the  one  on  trial  are  so  interwoven,  the 
one  with  the  other,  that  they  cannot  be  sepa- 
rated, or  where  the  independent  offoise  was 
perpetrated  to  conceal  the  crime  for  which 
defendant  is  being  tried,  «r  when  a  conspira- 
cy is  charged  in  the  indictment  under  which 
defendant  Is  being  tried,  and  the  facts  con- 
cerning the  commission  of  the  Independent 
crime  are  relevant  to  show  the  conspiracy. 
Wigmore  on  Evidence,  i  300 ;  Jones  on  Evi- 
dence, {  145;  Martin  v.  Commonwealth,  93 
Ky.  189,  19  8.  W,  580,  14  Ky.  Law  Bep.  95; 
Raymond  v.  Commonwealth,  123  Ky.  368,  96 
8.  W.  615,  29  Ky.  Law  Bep.  785;  Morse  ▼. 
Commonwealth,  129  Ky.  294,  111  8.  W.  714, 
33  Ky.  Law  Rep.  831,  894;  Romes  v.  Com- 
monwealth. 164  Ky.  334, 175  8.  W.  669 ;  Gra- 
ham V.  Commonwealth,  174  Ky.  646,  102  8. 
W.  683;  Clary  v.  Commonwealth,  163  Ky. 
48,  173  8.  W.  171;  Music  v.  Commonwealth, 
186  Ky.  61,  216  8.  W.  116;  TuU  v.  Conunon- 
wealtb,  187  Ky.  413,  219  8.  W.  409;  and 
Morgan  et  al.  y.  Commonwealth,  188  Ky.  468, 
222  8.  W.  940. 

The  complained  of  testimony  In  the  Instant 
case  was  not  admissible  under  any  of  the 
exceptions  enumerated,  or  any  others  which 
we  can  recall.  It  did  not  tend  to  establish 
the  Identity  of  the  person  who  burned  the 
house  at  216  Owens  street  or  his  guilty 
knowledge,  Intent,  or  motive,  nor  were  the 
facts  with  reference  to  the  burning  of  the 
first  house  so  interwoven  with  those  relating 
to  the  second  fire  as  to  be  admissible  under 
this  exception  to  the  general  rule,  nor  could 
the  commission  of  the  crime  of  burning  the 
first  house,  If  It  was  incendiary,  in  any  wise 
conceal  the  crime  of  burning  the  second 
house.  Neither  was  It  admissible  to  show 
any  general  reputation  of  defendant  as  an 
incendiary.  If,  Indeed,  such  testimony  would 
be  admissible  under  any  circumstances,  nor 
would  the  crime  of  burning  his  own  house  es- 
tablish a  general  course  of  conduct  on  the 
part  of  the  defendant,  If  It  were  admissible 
to  establish  such  coarse  of  conduct  by  proof 
of  Independent  crimes.  There  was  no  con- 
spiracy charge  In  the  Indictment  against  de- 
fendant; henoe  the  testimony  •concernius 
the  first  fire  was  not  admissible  to  establish 
a  cpnq;>lracy. 

The  facts  In  the  Raymond  Case,  supra,  are 
very  similar  to  those  of  the  Instant  case.  The 
defendant  Raymond  was  Indicted  and  tried 
for  burning  a  bam  belonging  to  8.  L.  Van- 
meter,  which  burning  occurred  on  August  6, 
1905.  A  tenant  house  belonging  to  Van- 
meter  was  burned  on  July  10,  1005,  26  days 
before  the  burning  of  the  barn.    The  defend- 


ant had  been  ousted  from  fiie  proniaes  of 
Vanmeter  by  writ  of  forcible  detainer,  and 
he  was  so  angered  thereat  that  he  threaten- 
ed to  "get  even"  with  Vanmeter.  On  his 
trial  under  the  indictment  for  burning  tbA 
bam  the  court  permitted  testimony  of  the 
fact  that  the  tenant  house  had  been  burned 
26  days  before  the  bam  was  burned  bat 
after  defendant  had  made  his  threats.  This 
court.  In  reversing  the  Judgment  of  conviction 
because  of  the  introduction  of  the  fact  of  the 
burning  of  the  tenant  house,  said : 

'^he  issue  being  tried  by  the  Jury  was  wheth- 
er or  not  appellant  burned  Vanmeter's  bam. 
The  fact  that  a  month  before,  Ruark's  hous* 
bad  also  been  burned  had  no  legal  connection 
with  the  guilt  or  innocence  of  the  accused  of  the 
offense  with  which  be  stood  charged.  The  first 
was'  entirely  collateral  to  the  latter,  and  the 
fact  that  there  was  evidence  that  the  accused 
had  threatened  to  'get  even'  with  both  Boark 
and  Vanmeter  did  not  so  connect  the  two  of- 
fenses as  to  make  the  production  of  the  evi- 
dence of  one  a  necessity  in  establishmg  the 
other.  At  best,  the  fact  that  Rnark's  house 
was  burned  was  only  an  incident  which  would 
tend  to  establish  a  suspicion  in  the  minds  of 
the  jury  that  be  was  also  guilty  of  the  offense 
for  wliich  be  was  being  tried.  The  necessity 
of  confining  the  evidence  adduced  to  that 
which  tends  to  establish  the  issue  being  tried  is 
too  apparent  to  need  elaborate  elucidation. 
The  defendant  is  called  upon  to  defend  bimself 
against  the  cliarge  set  forth  in  the  indictment. 
He  cannot  intuitively  know  how  to  produce  evi- 
dence to  defend  himself  against  a  charge  whirl) 
be  cannot  in  advance  ascertain  will  be  made 
against  liim." 

The  fact  that  the  two  fires  In  this  case  were 
closer  together  in  point  of  time  then  were  the 
two  in  the  Raymond  Case  would  make  bat 
little,  If  any,  dUtereuce  as  to  the  admissibili- 
ty of  testimony  concerning  the  first  fire.  To 
our  minds  there  were  more  logical  s^roonds 
for  the  admission  of  the  complained  of  tes- 
timony In  the  Raymond  Case  which  the  court 
rejected  than  for  the  admission  of  the  same 
character  of  testimony  In  this  case.  In  that 
case  the  defendant  had  threatened  the  owner 
of  the  destroyed  property,  while  no  such  facts 
exist  In  this  case.  If  defendant  burned  liis 
house  at  214  Owens  street  and  his  motive 
therefor  was  to  collect  the  insurance,  his 
purpose  was  accomplished  when  that  Are  oc- 
curred, and  the  admitted  testimony  could 
serve  no  purpose  but  to.  blacken  the  reputa- 
tion of  the  defendant  in  the  estimation  of  the 
Jury  without  elucidating  any  fact  In  connec- 
tion with  the  burning  of  the  house  for  which 
he  was  being  tried. 

It  was  not  competent  for  the  conunon- 
wealth's  attorney  to  interrogate  defoidant  or 
other  commonwealth's  witnesses  concerning 
other  fires  occurring  long  prior  to  the  one  in- 
volved, but,  since  the  court  sustained  an  ot>- 
jectlon  to  the  questions,  we  are  not  prepared 
to  say  that  the  error  of  the  attorney  in  pro- 
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pounding  them  wonld  be  safladent  to  anthor- 
Ixe  a  reTersal.  Since  the  remarks  of  the  com- 
monwealth's attorney  to  which  objection  was 
made  wer&  based  upon  the  testimony  of  the 
fire  marshal,  which  we  hare  discussed  and 
held  to  be  incompetent,  It  will  not  be  neces- 
sary to  consider  or  make  other  reference  to 
them. 

ITor  the  error  indicated  the  Judgment  Is  re- 
versed, with  directions  to  grant  a  new  trial 
and  for  proceedings  consistent  with  this  opin- 
ion. 


EMPIRE  COAL  CO.  et  al.  v.  EMPIRE  COAL 
MINING  CO.  et  al. 


(Court  of  Appeals  of  Kentucky. 
1920.) 


June  15, 


1.  Appeal  and  error  «=3l097(l)— Decision  of 
Court  of  Appeals  on  former  appeal  oondn- 
slv*. 

Where  present  appellant  was  party  to  for- 
mer appeal  by  present  appellees,  and  a  party 
to  judgment  of  Oourt  of  Appeals  affirming  judg- 
ment of  trial  court,  it  is  concluded  by  sud> 
judgment  as  to  matters  in  issue  between  it  and 
present  appellees,  former  appellantB,  which 
were  decided;  existing  final  judgment  on  mer- 
its when  matter  is  within  jurisdiction  being 
condnsive  of  rights  of  parties  and  privies  in 
any  other  action,  including  matters  which  might 
have  been  litigated. 

2.  Appeal  and  error  Q=>  1 097  (I)— Decision -on 
former  appeal  conclusive,  despite  present  ap- 
pellant's prayer  for  appeal. 

Where  the  present  appellant  specifically 
prayed  an  appeal  against  present  appellee  from 
so  much  of  the  judgment  as  fixed  the  amount 
of  its  recovery,  wliile  appellee  prayed  appeal 
against  right  of  appellant  to  recover  anything, 
as  well  as  amount  which  trial  court  adjudged, 
an  appeal  first  decided,  decision  of  Court  of  Ap- 
peals on  such  first  appeal  by  present  appellee 
is  conclusive  against  the  present  appellant,  and 
entails  dismissal  of  appellant's  appeal. 

3.  Appeal  and  error  «=9|4(4),  995— Plaintiff 
and  defendant  may  take  and  perfeet  appeals 
on  same  record. 

Where  both  plaintiff  and  defendant  pray 
and  are  granted  appeal  from  the  judgment  of 
the  circuit  court  to  the  Court  of  Appeals,  they 
may  each  take  and  perfect  their  appeals  at  the 
same  time  and  on  the  same  record. 

4.  Appeal  and  error  «=>338  (3)— Cross-appeal 
aiHSt  bo  taken  before  submission  of  odglnal 
appeal. 

Under  Oiv.  Code  Prac.  |  765,  a  cross-appeal 
may  be  taken  by  an  appellee  as  a  matter  of 
right  to  have  any  errors  of  the  trial  court  prej- 
udicial to  him  reviewed  and  corrected,  on  hear- 
ing of  the  appeal  against  him,  by  judgment  of 
the  Court  of  Appeals,  but  such  cross-appeal 
must  be  taken  by  appellee  before  submlesion  of 
the  original  appeal  in  the  Court  of  Appeals. 


5.  Appeal  and  error  «=3338(3)— One  of  tws 
Independent  appeals  must  be  perfected  be- 
fero  submission  of  other. 

While,  under  Civ.  Code  Prac.  |  755,  cross- 
appeal  which  appellee  may  take  must  be  tak- 
en before  trial  of  original  appeal  in  Court  of 
Appeals,  a  party  who  has  been  granted  appeal 
from  the  circuit  court's  judgment,  when  his 
adversary  also  has  been  granted  the  same  right 
and  perfects  appeal  by  filing  the  record  in  the 
Court  of  Appeals,  also  must  perfect  appeal 
before  submission  of  the  case  for  trial  in  the 
Court  of  Appeals. 

6.  Appeal  and  error  «=>338(3)— Party  aggriev- 
ed by  Judgment  must  take  appeal  er  cross- 
appeaL 

Plaintiff,  complaining  of  the  judgment,  could 
have  taken  the  appeal  granted  it  by  the  cir- 
cuit court,  or  could  have  prayed  a  cross-ap- 
peal with  the  same  effect,  as  provided  by  Civ. 
Code  Prac.  f  755,  but  could  not,  without  tak- 
ing appeal  or  cross-appeal,  appear  in  the  Court 
of  Appeals  and  insist  on  affirmance  of  judg- 
ment for  it,  but,  after  affirmance,  undertake  an 
original  appeal  complaining  of  the  amount  of 
recovery. 

Appeal  from  Circuit  Court,  Christian 
County. 

Action  by  the  Empire  Coal  Company 
against  the  Empire  Coal  Mining  Company 
and  others,  wherein,  after  judgment  and  ap- 
peal by  defendants,  plaintiff  company  and 
Douglas  Henry,  its  trustee  in  bankruptcy,  ap- 
Iieal.    Appeal  dismissed. 

See,  also.  183  Ky.  689,  210  S.  W.  474. 

Trimble  &  Bell,  of  Hopklnsville,  for  appel- 
lants. 

John  T.  Edmnndb,  of  Hopklnsville,  Stites  & 
Stltes,  of  Louisville,  Thomas  N.  Greer,  of 
Shelbyvllle,  Tenn.,  liSlToon  &  Waddill,  of 
Madisonville,  and  Guy  H.  Briggs,  of  Frank- 
fort, for  appellees. 

HURT,  J.  The  Empire  Coal  ft  Coke  Com- 
pany on  the  15th  day  of  March,  1911,  execut- 
ed a  lease  upon  its  mines,  etc.,  in  Christian 
county  to  the  appellant  Empire  Coal  Com- 
pany. The  duration  of  the  lease  was  10 
years  from  its  date.  During  the  year  1916, 
the  Empire  Coal  ft  Coke  Company  sold  its 
mines  and  mining  property  to>  C.  N.  Bryan, 
who  in  turn  sold  same  to  J.  D.  Hatton  and  O. 
Bibbs  Jacobs,  who  thereupon  organized  two 
corporations  called  the  Elmpire  Coal  ft  Land 
Company  and  the  Empire  Coal  Mining  Com- 
pany. Hutton  and  Jacobs  were  the  owners 
of  all  the  stock  in  both  of  these  corporations, 
except  a  few  shares  issued  in  the  names  at 
members  of  their  families.  The  latter  corpo- 
ration being  in  possession  of  the  property, 
under  some  kind  of  an  arrangement  with  the 
Empire  Coal  ft  Land  Company,  and  engaged 
in  working  the  mines  and  selling  coals  there- 
from, when  on  February  13,  1917,  the  Empire 
Coal   Company  Instituted  an  action   at  law 
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against  the  Empire  Goal  Mining  Company, 
the  Empire  Ck>al  &  Land  Company,  J.  D.  Hnt- 
ton,  6.  Bibbs  Jacobs,  and  G.  N.  Bryan,  alleg- 
ing that  the  defendants  were  wrongfully  In 
possession  of  the  proi)erty  and  praying  to  re- 
cover same  from  them,  and  damages  for  Its 
detention.  Each  of  the  defendants  to  this 
action  filed  a  separate  answer,  in  which  were 
presented  certain  equitable  defenses,  which 
resulted  In  causing  a  transfer  of  the  action 
from  the  law  side  of  the  dodcet  to  the  equity 
side  of  it,  and  a  final  Judgment  in  the  case 
by  tlie  chancellor.  Before  the  submission  of 
the  cause,  the  Emigre  Goal  Company  filed  an 
amended  petition.  In  which  It  arerred  as  a 
fact  Its  claim  to  the  possession  and  use  of  the 
property  under  the  lease  to  It  from  the  Em- 
pire Coal  &  Coke  Company,  and  that  the  de- 
fendants had  acquired  their  rights  to  the  prop- 
erty with  full  knowledge  of  the  existence  of 
the  lease  which  it  held,  and  prayed  in  the  al- 
ternative that  either  It  be  granted  the  relief 
sought  In  Its  petition,  or  "that.  If  said  relief 
cannot  be  granted  in  full,  It  be  adjudged  a 
lien  on  said  property  for  whatever  amount 
the  court  may  adjudge  to  be  due  It,  and  all 
other  reUef  which  plaintiff  may  be  shown  to 
be  entitled  according  to  the  rules  of  equity,'' 
etc.  When  the  cause  was  snbmitted  for  trial 
and  Judgment,  the  court  adjudged  that  the 
Empire  Coal  Company  recover  of  O.  N.  Bryan 
the  sum  of  $8,000  for  the  value  of  its  rights 
under  the  lease,  but  of  this  sum  It  should  re- 
cover from  the  Empire  Goal  Mining  Company 
and  the  Empire  Coal  &  Land  Company  the 
sum  of  $4^000,  with  a  llm  upon  the  property 
to  secure  tiie  payment  of  the  Judgment  and  an 
order  of  sale  of  the  property  to  satisfy  the 
Judgment,  but  with  a  Judgment  over  in  favor 
of  the  two  latter  companies  against  Bryan 
for  the  amount  of  the  Judgment,  when  it 
should  have  been  paid  by  them.  The  Empire 
Coal  Company  was  awarded  a  judgment  for 
its  costs  against  the  Empire  Coal  Mining 
Company,  the  Empire  Coal  &  Lumber  Com- 
pany, J.  D.  Hutton,  G.  Bibbs  Jacobs,  and  C. 
N.  Bryan.  From  so  much  of  the  Judgment  as 
adjudged  a  recovery  of  costs,  and  a  lien  up- 
on the  property  for  the  satisfaction  of  the 
judgment  of  $4,000  and  its  interest,  against 
the  Empire  Coal  Mining  Company  and  Em- 
pire Coal  &  Land  Company,  the  latter  two 
companies,  Hutton,  Jacobs,  and  Bryan  prayed 
and  were  granted  an  appeal  to  this  court,  and 
from  so  much  of  the  Judgment  as  adjudged  a 
recovery  of  $4,000  with  its  interest  against 
the  Empire  Coal  Mining  Company  and  Em- 
pire Coal  &  Land  Company,  they  prayed  and 
were  granted  an  appeal  to  this  court  From 
so  much  of  the  Judgment  as  adjudged  a  re- 
covery in  favor  of  the  Empire  Coal  Company 
against  the  Empire  Coal  Mining  Company 
and  the  Empire  Coal  &  Land  Company  of 
only  $4,000  and  its  interest,  and  failed  to  ad- 
$12,600,  the  Empire  Coal  Company 
and  was  granted  an  appeal  to  thto 


court.  Frtm  so  much  of  the  judgment  u  ad- 
Judged  a  recovery  of  only  $S,000,  instead  ot 
$12,600,  and  failed  to  adjudge  a  recovery  ii 
its  favor  of  the  further  sum  of  $2^200  agijiat 
Bryan  for  the  value  of  certain  parsmial  prop- 
erty, the  Empire  Coal  Company  prayed  and 
was  granted  an  appeal  to  this  court. 

The  Judgment  was  rendered  on  the  7tli  da; 
of  July,  1S17,  and  on  the  17th  day  of  Decem- 
ber thereafter  the  Empire  Goal  Mining  Com- 
pany, the  Empire  Goal  tc  Land  Company,  But- 
ton, and  Jacobs  perfected  their  appeal  to  tlilt 
court  against  the  Empire  Coal  Company,  and 
thereafter,  (m  the  28th  day  of  March,  1919, 
the  action  was  tried  upon  that  appeal  in  tliis 
court,  and  the  Judgment  of  the  drcnit  court 
was  afllrmed.  Empire  Coal  Mining  Co.  et  al 
T.  Empire  Coal  Co.,  183  Ky.  699,  210  S.  W. 
474.  After  the  judgment  had  been  affirmed 
the  Empire  Coal  Company  collected  the  Jndj- 
ment  which  It  had  recovered  against  the  Em- 
pire Coal  Mining  Company  and  the  Empire 
Coal  &  Land  Company.  After  the  affinnance 
of  the  Judgment  the  Empire  Goal  Company 
became  a  bankrupt,  and  Itefore  two  years  had 
expired.  In  fact  lacking  a  day,  after  the  rendi- 
tion of  the  original  Judgment,  the  Empire 
Goal  Company  by  its  trustee  In  bankruptcy 
took  this  appeal  upon  tiie  same  record  as  tlie 
appeal  of  the  Empire  Coal  Mining  Company 
and  others  against  it  had  been  taken.  Tbe 
appellees  here  are  the  same  as  tbe  appellants 
upon  the  former  appeal,  and  the  appellant 
here  was  the  appellee  upon  tbe  fcHrmer  appeal 
The  appellees,  by  answer  in  this  court,  sa  up 
several  grounds  upon  which  they  insist  that 
the  present  appeal  ought  to  be  denied.  One 
of  the  grounds  is  that  tbe  question  to  be  de- 
cided is  res  judicata,  and  that  the  appe- 
lant is  estopped  by  the  former  judgment  <rf 
this  court,  rendered  upon  the  aiH>eai  of  tlie 
present  appellees,  to  again  litigate  tlie  qiKs- 
tlon  wUch  the  appellants  seek  to  have  again 
considered  upon  the  present  appeal.  It  will 
be  observed  that  the  judgment  of  the  drcait 
conrt  determined  that  the  appellant  had  a 
right  of  recovery  against  the  appdlees  be- 
cause of  appellant's  rights  under  the  Iea% 
and  the  amount  which  appellant  was  entitled 
to  recover  of  appellees  was  adjudged  by  the 
circuit  court  to  be  the  sum  of  $4,000,  and  for 
the  satisfaction  of  such  sum  awarded  appel- 
lant a  lien  upon  the  property,  which  lien  was 
directed  1)y  the  judgment- to  be  enfOTced.  Tbe 
appellees,  upon  their  appeal  from  that  Judg- 
ment, among  other  things,  insisted  that  the 
Judgment  against  them  was  erroneooa.  he- 
cause  the  lease  was,  as  they  asserted,  value- 
less. The  appellant  was  the  sole  appelie«. 
and  appeared  in  this  court  and  by  briefs  of  its 
counsel  insisted  upon  an  affirmance  ot  tbe 
Judgment  which  was  adjudged  by  this  conrt 
to  be  done,  and  that  judgment  has  long  since 
become  final. 

[1]  The  appellant  t>eing  a  party  to  the  for- 
mer appeal,  and  a  party  to. tbe  jodsmeot  ot 
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tbls  court  which  affirmed  the  judgment  of  the 
circuit  court,  It  la  difficult  to  suggest  any  rea- 
son why  It  should  not  be  concluded  by  that 
judgment,  as  to  matters  and  things  in  issue 
upon  the  former  appeal  between  it  and  the 
appellees  and  which  were  decided  by  this 
court.  It  is  needless  to  say  that  it  is  a  doc- 
trine of  universal  application  to  the  Judg- 
ments  of  all  courts  that  an  existing  final  Judg- 
lueat  given  upon  the  merits  of  the  controversy 
where  the  matter  Is  one  within  the  Jurisdic- 
tion of  the  court  is  conclusive  of  the  rights  of 
all  the  parties  to  that  judgment  and  their 
privies  in  any  other  action  upon  the  same 
matters  in  issue.  Where  a  daim  or  demand 
has  been  thus  adjudicated,  it  is  a  finality,  and 
concludes  the  parties  and  their  privies,  not 
only  as  to  all  matters  which  were  offered  to 
sustain  or  defeat  the  claim  in  controversy, 
but  as  to  all  matters  which  are  admissible  for 
that  purpose,  and  which  includes  everything 
which  might  have  been  properly  litigated  in 
the  action,  and  wfen  one  sues  another  for  a 
sum  of  money,  the  sum,  which  the  court  ad- 
judges as  the  amount  due,  is  a  final  determi- 
nation upon  that  issue  as  long  as  the  judg- 
ment remains  unreversed.  The  reasons  for 
the  above  principles  rest  upon  the  necessity 
and  expediency  of  ending  controversies  and 
litigations,  so  that  when  a  right  has  been  once 
tried  and  determined,  or  opportunity  has  been 
once  fairly  givoi  for  the  purpose,  parties  will 
not  be  permitted  to  vex  others,  as  well  as 
courts,  with  a  second  trial  and  adjudication 
of  the  same  matter  of  controversy.  There  does 
not  seem  to  be  any  greater  reason  for  the  ap- 
plication of  these  doctrines  to  trial  courts 
than  to  those  of  review,  and  in  the  latter  a 
party  will  not  be  permitted  to  split  up  his 
cause  of  action,  and  to  have  a  trial  by  piece- 
meal, or  to  maintain  a  second  action  against 
the  same  party  for  the  establishment  of  the 
same  right  in  this  court  than  in  any  other, 
where  opportunity  has  been  given  him  upon  the 
first  appeal  to  present  his  entire  cause  of  com- 
plaint, and  to  have  an  adjudication  upon  it 
and  an  end  of  it.  In  Moutgomtry  v.  Garr, 
Scott  &  Co.,  3T  S.  W.  580,  18  Ky.  Law  Rep. 
607,  a  party  who  was  an  appellee  to  a  former 
appeal,  which  was  determined  by  a  Judgment 
of  this  court,  and  who  thereafter  took  an  ap- 
j>eal  from  the  same  judgment  against  the  par- 
ties, who  were  api)eUants  upon  the  former 
appeal,  and  about  the  same  matter  of  contro- 
versy, this  court  held  that  the  party  being  a 
party  to  the  former  appeal  and  judgment  was 
concluded  by  it.  'This  view  seems  to  be  the 
logic  of  the  law  and  in  accordance  with  the 
policy  of  the  law  of  this  state,  as  well  as  that 
In  every  other,  and  why  it  should  not  be  so 
there  does  not  seem  to  be  any  sound  reason. 
A  party  who  is  before  this  court  with  every 
opportunity  afforded  him  to  make  complaint 
of  the  judgment  of  tbe  court  from  which  an 
appeal  has  been  talcen,  and  by  taking  advan- 
tage of  the  opportunity  and  rights  that  he  has 


to  have  any  contention  that  he  may  desire  to 
present  to  this  court  passed  upon  and  deter- 
mined, surely  thereafter  should  not  be  per- 
mitted to  come  and  require  this  court  to 
again  try  the  cause  of  controversy  between 
him  and  his  adversaries,  as  In  that  event 
there  would  be  no  end  of  litigation,  and,  whei^ 
a  judgment  was  rendered  by  this  court.  In 
place  of  its  being  a  finality,  it  would  be  open 
to  be  set  aside  and  disturbed  at  the  caprice 
of  any  litigant 

[2]  The  appellant,  however,  now  insists  that 
it  has  a  right 'to  appeal  from  the  judgment 
of  the  trial  court,  because  it  was  granted  an 
appeal  by  that  court,  and  now  desires  to  ap- 
peal from  so- much  of  the  judgment  as  fixes 
the  amount  which  it  should  recover  of  the 
appellees.  As  heretofore  stated,  the  appellant 
did  specifically  pray  an  appeal  against  the 
appellees  from  so  much  of  the  judgment  as 
fixes  the  amount  of  the  recovery,  while  the  ap- 
pellees prayed  an  appeal  against  the  right  of 
appellant  to  recover  anything,  as  well  as  the 
amount  which  the  circuit  court  adjudged  It 
to  be  entitled  to  recover  of  appellees.  It  thus 
now  appears  that  appellant  does  not  desire  a 
readjndication  by  this  court  of  the  liability 
of  the  appellees  to  it,  but  desires  to  split  the 
cause  of  controversy,  and  to  leave  the  former 
judgment  of  this  court  undisturbed  as  to  its 
right  of  recovery  against  the  appellees,  but  to 
have  the  former  Judgment  which  was  final, 
set  aside  to  the  extent  that  the  amount  of 
the  recovery  was  fixed,  and  to  have  a  re- 
adjudication  of  that  question.  It  does  not 
require  any  argument  to  demonstrate  that 
such  a  proceeding  as  that,  upon  such  terms 
and  conditions,  would  not  be  permitted  in  a 
trial  court,  and  why  should  It  have  standing 
in  this  court? 

[3]  It  is  true  that  where  both  the  platn- 
tlfF  and  the  defendant  prays  and  is  grant- 
ed an  appeal  from  a  judgment  of  the  circuit 
court  to  this  court  they  may  each  take 
and  perfect  their  appeals  at  the  same  time 
and  upon  the  same  record.  Allen  County  t. 
D.  S.  Fidelity  &  Guaranty  Co..  122  Ky.  832, 
93  S.  W.  44,  29  Ky.  Law  Rep.  356.,  Section 
755,  Civil  Code,  provides  as  follows: 

'  "The  appellee  may  obtain  a  cross-appeal,  at 
any  time  before  trial,  by  an  entry  on  the  rec- 
ords of  the  Conrt  of  Appeals." 

[4]  Thus  a  cross-appeal  may  be  taken  \ij  an 
appellee  as  a  matter  of  right  to  have  any  er- 
rors of  the  trial  court,  prejudicial  to  him,  re- 
viewed and  corrected,  upon  the  hearing  of 
the  appeal  against  him,  by  a  judgment  of  this 
court.  A  cross-appeaT,  however,  must  be  tak- 
en by  the  appellee  before  the  submission  of 
the  original  appeal  for  trial  In  this  court.  In 
order  that  it  may  be  heard  by  the  court  at  the 
same  time  the  original  appeal  is  considered 
and  disposed  of,  and  to  prevent  the  necessity 
of  having  a  trial  of  the  same  issue,  between 
the  same  parties,  a  second  time.    Patrick  ▼. 
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Fletcher,  149  Ky.  730,  149  S.  W,  1008;  Cot- 
Ington  Transfer  C!o.  v.  Plel,  9  Ky.  Law  Rep. 
665,  6  S.  W.  122;  Louisville  Tobacco  W.  H. 
Co.  V.  Calvert,  180  Ky.  718,  203  S.  W.  567. 

[5]  While  by  the  provisions  of  section  756, 
supra,  the  cross-appeal  which  an  appellee  may 
'  take  requires  It  to  be  taken  before  the  trial 
of  the  original  appeal,  the  same  reasons  for 
the  enactment  of  such  provision,  and  the 
same  reasons  for  the  Judgments  of  the  courts, 
cited,  would  require  a  party,  who  has  prayed 
and  been  granted  an  appeal  from  a  Judgment, 
and  his  adversary  also  has  been  granted  the 
same  right,  and  perfects  his  appeal  by  filing 
the  record  in  this  court,  to  also  perfect  his  ap- 
peal before  the  submission  of  the  action  for 
trial  In  this  court.  There  could  be  no  ques- 
tion but  what  present  appellees  are  bound  by 
the  former  Judgment  of  this  court  ujwn  the 
appeal  wtiich  they  took  against  the  appellant 
as  to  the  matter  in  issue  upon  that  appeal. 
As  heretofore  stated,  the  matter  in  issue  upon 
that  appeal  was  the  right  of  the  appellant  to 
recover  a  sum  against  them  and  to  subject 
their  property  for  its  payment,  as  well  as  the 
amount  to  which  the  appellant  was  entitled  to 
recover.  If  the  present  appeal  should  be  en- 
tertained, It  would  be  to  hold  that  appellant 
Is  not  bound  by  that  Judgment,  although  the 
appellees  are,  which  would  be  contrary  to  the 
general  rule  that  the  estoppel  by  a  Judgment 
is  mutually  binding  upon  all  the  parties  to  it. 
The  appellant  was  not  deprived  of  an  oppor- 
tunity, by  the  provisions  of  the  Civil  Code  or 
otherwise,  of  bringing  before  this  court  any 
cause  of  complaint  that  it  had  of  the  Judg- 
ment of  the  trial  court  with  regard  to  the 
matter  in  controversy  between  It  and  the  ap- 
pellees, upon  the  former  appeal,  before  the 
submission  and  trial  of  the  cause  upon  that 
appeal  and  adjudication  by  this  court  upon 
the  merits  of  the  appeal. 

[6]  The  appellant  had  two  ways  open  by 
which  It  could  have  had,  before  the  question 
was  adjudicated  upon  by  this  court,  any  com- 
plaint which  it  had  of  the  Judgment  presented 
to  this  court  for  trial,  along  with  the  appeal 
of  the  appellees.  It  could  have  taken  the  ap- 
peal which  was  granted  It  by  the  lower  court, 
or  it  could  have  prayed  a  cross-appeal  with 
the  same  effect  as  provided  by  section  755, 
supra,  Civil  Code.  Hence  It  appears  that  ap- 
pellant, alleging  a  cause  of  action  against  the 
appellees,  secures,  by  the  Judgment  of  the 
chancellor,  a  recovery  against  them,  but  not 
the  amount  to  which  he  claims  to  be  entitled. 
The  appellees  appealed  from  that  Judgment, 
and  the  appellant  also  -prayed  and  was  grant- 
ed an  appeal.  It,  however,  did  not  take  its 
appeal,  nor  did  It  take  a  cross-appeal,  but,  in- 
stead, appeared  in  this  court,  and  insisted  up- 
on the  affirmance  of  the  Judgment.  After  the 
Judgment  is  affirmed,  it  now  undertakes  an 
original  appeal  from  the  Judgment  Involving 
the  same  matter  which  was  the  subject  of  the 


decision  of  this*  court  upon  the  former  appeal 
When  the  Judgment  of  the  chancellor  was  sf- 
flrmed,  it  became  the  Judgment  of  this  court, 
from  which  no  appeal  can  be  taken  to  itseU. 
If  it  had  been  reversed,  then  there  would 
have  been  nothing  to  appeal  from.  It  was  Uie 
duty  of  appellant,  when  appellees  took  their 
appeal  from  the  Judgment  to  have  before  tbe 
submission  and  trial,  either,  to  have  effected 
its  appeal  from  the  Judgment  or  to  |iave  tak- 
en a  cross-appeal,  and  thus  had  all  the  ques- 
tions In  controversy,  between  the  patties 
about  the  particular  matter,  disposed  of  by 
the  one  Judgment  of  the  court  lliis  cooise 
should  have  been  pursued,  not  because  of  any 
statutory  provisions,  but  that  this  court 
should  not  be  subject  to  the  trial  of  the  same 
matter  of  controversy  between  the  same  par- 
ties twice,  and  because  when  the  decree  of 
the  chancellor  was  afiBrmed  it  became  the 
Judgment  of  this  court,  which  is  final,  and 
not  subject  to  appeal,  and  ^ecanse  of  the  com- 
mon-law principle  that  when  parties  have  an 
action  pending  before  a  tribunal  having  Juris- 
diction of  the  matter  in  controversy  It  is  their 
duty  to  present  to  the  court  all  tbdr  respec- 
tive grounds  to  sustain  its  action,  and  to  de- 
feat It  where  the  law  authorizes  tbenr  so  to  do, 
and  when  the  court  has  determined  the  mat- 
ter, it  concludes  both  parties  in  another  ac- 
tion or  proceeding  between  them  concerning 
the  same  issues.  Caston  v.  Gaston,  54  Miss. 
513;  Still  &  Still  V.  Anderson,  63  Miss.  543; 
Howell  V.  Jackson,  86  Ark.  530,  111  S.  W. 
999;  Coming  v.  Troy  Nail  Factory,  15  How. 
451,  14  L.  Ed.  768;  Martin  v.  Hunter,  1 
Wheat  356,  4  L.  Ed.  97. 
The  appeal  is  therefore  dismissed. 


HOLLAND  V.  GOODE. 

(Court  of  Appeals  of  Kentncky.   June  15, 
1920.) 

Parent  and  child  <3=>13(l)— Father  act  UaMe 

for  negligence  of  son  driving  son-in-law's  •■• 

toniobile. 

A  father  was  not  liable  for  the  negtiKencc 

of  his  son  driving  his  son-in-law's  antomobile 

on  the  business  of  a  third  person,  tbongli  with 

the  consent  of  the  father,  who  was  present  in 

the  car  as  the  guest  of  bis  son  and  the  third 

person. 

Appeal  fr<Hn  Circuit  Court,  Trigg  Cooaty. 

Action  by  3.  B.  Goode  against  S.  M.  Hol- 
land. From  Judgment  for  jjlaintiff,  defend- 
ant appeals.  Appeal  granted,  and  Judgment 
reversed  for  new  trial. 

Smith  &  King,  of  Cadiz,  for  appellant 
Max  Hanberry,  of  Cadiz,  for  appellee; 
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SAMPSON,  X  AppeUee  Ooode  and  wife 
were  riding  In  a  buggy  drawn  by  a  single 
borse  on  the  pike  leading  from  Cadiz  to  Hop- 
klnsTlUe,  when  tbey  obserred  an  automobile 
approaching  at  a  rapid  speed  from  the  op- 
posite direction.  Goode  retaed  his  horse  to 
the  right  of  the  road  and  stopped  so  as  to 
give  the  car  plenty  of  room  to  pass.  Just 
as  the  car  passed  it  struck  Goode's  vehicle, 
overturning  It  and  precipitating  both  Goode 
and  his  wife  to  the  ground.  The  car  never 
stopped.  Goode  sustained  severe  injuries 
to  hta  person  for  which  he  instituted  this 
action  against  Holland  to  recover  damages. 
A  trial  reenlted  in  a  verdict  of  f200  for 
Goode,  and  Holland  has  entered  a  motion 
In  this  court  for  appeal. 

His  chief  complaint  is  that  the  trial  court 
erred  grievously  against  him  in  overruling 
hia  motion  made  both  at  the  conclusion  of  the 
evidence  of  plaintiff  In  chlei^  and  at  the 
close  of  all  the  evidence  for  a  directed  ver- 
dict in  his  favor,  on  the  grounds:  (1)  That 
no  negligence  was  shown  to  have  been 
<:hargeable  to  Holland;  (2)  the  car  which 
struck  Goode's  buggy  was  not  the  property 
of  Holland  nor  in  his  possession  or  under  bis 
direction  or  control,  even  though  his  19  year 
old  son  was  driving  it  and  Holland  himself 
was  riding  In  the  car. 

From  the  evidence  we  learn  that  the  car 
belonged  to  one  Grasty,  who  is  the  son-in- 
law  of  Holland.  Grasty  was  iu  the  army  and 
had  left  the  car  in  the  custody  of  the  son  of 
appellant,  and  the  son  was  using  it  frequent- 
ly, but  not  with  the  consult  or  dictation  of 
Holland.  On  the  occasion  In  question,  a 
neighbor  named  Wall  engaged  young  Holland 
to  drive  him  to  Bopklnsville  to  do  some  shop- 
ping, and  appellant  Holland  was  the  guest  of 
his  son  and  Wall  on  the  trip.  There  is  no 
evidence  whatever  that  Holland  owned  or 
controlled  the  car  at  the  time  of  the  injury. 
The  facts  do  not  bring  this  case  within  the 
recently  announced  automobile  "family  doc- 
trine," which  makes  the  parent  liable  for  In- 
Jury  done  l^  a  car  on  a  highway  when  driven 
by  tbte  Infant  child  of  the  owner  on  theory 
that  the  car  is  being  used  by  the  child  with 
the  direction  of  the  parent  or  with  his  con- 
sent, and  for  the  purpose  for  wliich  the  car 
was  intended  when  purchased,  and  therefore 
the  child  is  the  agent  of  the  parent  in  the 
operation  of  the  car.  2  B.  C.  L.  1199 ;  20  R. 
O.  I^  629;  BirCh  v.  Abercromble,  74  Wash. 
486,  138  Pac.  1020,  50  L.  R.  A.  (N.  S.)  59; 
Stowe  V.  Morris,  147  Ky.  386,  144  S.  W.  52, 
89  U  R.  A.  (N.  S.)  224. 

If  Grasty  had  left  the  car  in  charge  of 
Holland  instead  of  the  son,  and  Holland  had 
directed  tils  son  to  use  the  car  on  the  occa- 
sion of  the  Injury  to  Grasty,  if  he  were  in- 
jured, the  father  would  have  been  liable  even 
tbou{^  the  car  was  driven  by  the  son.  The 
son,  according  to  the  evidence,  had  the  cus- 


tody and  control  of  the  car  Independent  of 
Holland,  and,  tf  he  were  guilty  of  negligence 
resulting  in  injury  to  Goode,  the  father  was 
not  liable  even  though  the  son  could  be  made 
to  respond  In  damages. 

The  uncontradicted  evidence  aa  the  sub- 
ject of  ownership  and  control  of  the  car 
made  it  the  duty  of  the  trial  court  to  have 
sustained  the  motion  of  appellant  HoUand 
for  a  directed  verdict  In  his  favor.  In  over- 
ruling this  motion  the  court  committed  re- 
versiljle  error. 

Appeal  granted,  and  judgment  reversed 
for  new  trial  not  inconsistent  with  this 
opinion. 


THOMAS  V.  COMMONWEALTH. 


(Oourt  of  Appeals  of  Kentucky. 
1920.) 


June  16, 


1.  Criminal  law  «s9593— Refusal  of  oontlnn- 
ance  for  alwenoe  of  an  attornsy  not  abuse  of 
diaoretion. 

In  prosecution  t6r  taking  and  detaining 
a  woman  against  her  wiB  with  intent  to  have 
carnal  knowledge  of  her,  denounced  by  Ky.  St 
{  1158^  denial  of  continuance  or  postponement 
of  trial  on  acconnt  of  absence  of  an  attorney 
of  defendant's  held,  not  an  abuse  of  discretion; 
defendant's  rights  not  liaving  been  prejudiced. 

2.  Criminal  law  «=3659— Remark  of  mother  of 
prosecutrix  not  erroneous  as  suggesting  that 
she  change  statement. 

In  prosecution  for  taking  and  detaining  a 
woman  against  her  will  with  intent  to  have 
carnal  knowledge  of  her,  denoimced  by  Ky.  St. 
S  1158,  where  the  mother  of  prosecutrix,  wliile 
prosecutrix  was  under  cross-examination,  re- 
marked that  prosecutrix  did  not  understand 
what  was  meant  by  a  question,  there  was  no 
error  on  any  theory  that  the  remark  influenced 
prosecutrix  to  change  her  statement. 

3.  Witnesses  is=3287( I)— Question  of  prosecu- 
tor to  prosecutrix  not  orronecus  as  causing 
change  In  testimony. 

In  a  prosecution  for  taking  and  detaining 
a  woman  against  her  will  with  intent  to  have 
oixnal  knowledge  of  her,  in  violation  of  Ky. 
St.  §  1158,  question  to  prosecutrix  by  an  at- 
torney assisting  in  the  prosecution  as  to  wheth- 
er she  understood  a  question  propounded  by 
defendant's  counsel,  lieUi  not  erroneous  as  luiv- 
ing  caused  her  to  change  her  testimony  aa  it 
was  permissible  for  the  witness  to  make  herself 
understood. 

4.  Abduction  «=s>l— Act  must  bo  against  will 
of  woman. 

The  act  of  taking  and  detaining  a  woman 
against  her  will  with  intent  to  have  carnal 
knowledge  of  her,  denounced  by  Ky.  St  { 
1158,  must  be  done  against  the  will  of  the  wo- 
man, and  such  crime  may  be  committed  against 
a  lewd  woman. 
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5.  AbtkioHtn  «=9ll— Proof  of  provious  Inti- 
macy between  defendant  and  other*  and 
prosecutrix  admissible, on  olalm  of  consent. 

In  prosecution  for  taking  and  detaining  a 
woman  against  lier  will  with  intent  to  have 
carnal  knowledge  of  her  in  violation  of  Ey.  St. 
i  1158,  it  is  competent  to  show  previous  in- 
timacy between  defendant  and  the  woman,  or 
acts  on  her  part  of  a  lewd  character  with 
other  men,  occurring  shortly  before  commis- 
sion of  crime  alleged,  where  issue  is  whether 
or  not  acts  constituting  crime  were  against 
her  will. 

6.  Damages  ®=3206(l)  —  Court  may  reqnlre 
plaintiff  complaining  of  Injury  to  undergo 
physical  examination. 

Under  certain  conditions  of  fact  which  may 
exist  in  actions  for  personal  injuries,  the  courts 
on  proper  showing  will  require  a  plaintiif  to 
undergo  an  examination  by  competent  persons 
to  determine  the  extent  and  nature  of  the  in- 
juries complained  of. 

7.  Witnesses  «=>298b</2— Prosecutrix  properly 
not  required  to  submit  to  examination. 

In  a  prosecution  for  having  taken  and  de- 
tained a  woman  against  her  will  with  intent  to 
have  carnal  knowledge  of  her,  in  violation  of 
Ky.  St.  §  1158,  the  trial  court  did  not  err  in 
failing  to  require  prosecutrix  on  defendant's 
motion  to  submit  to  physical  examination, 
though  defendant  claimed  she  hod  been  inti- 
mate with  other  men. 

Appeal  from  Circuit  Court,  Ballard  County. 

Earl  Thomas  was  convicted  of  unlawfully 
taking  and  detaining  a  woman  against  her 
will  with  intent  to  have  carnal  knowledge 
of  ber,  and  appeals.    Affirmed. 

John  M.  Moore,  of  La  Center,  and  Cross- 
land  &  Crossland,  of  Paducab,  for  appellant 

Chas.  I.  Dawson,  Atty.  Gen.,  Thos.  B.  Mc- 
Gregor, Asst  Atty.  Gen.,  and  W.  P.  Hughes, 
of  FraJakfort,  for  the  Commonwealth. 

HURT,  J.  The  appellant.  Earl  Thomas, 
was  tried  and  found  guilty  of  the  crime  of 
unlawfully  taking  and  detaining  a  woman 
against  her  will  with  the  intent  to  have  car- 
nal knowledge  of  ber  himself,  which  is  de- 
nounced in  section  1158,  Ky.  Stats.  The  sen- 
tence imposed  upon  him  was  two  years'  con- 
finement in  the  penitentiary.  There  Is  no 
contention  that  the  evidence  was  insufficient 
to  support  the  verdict  of  the  jury,  or  that 
the  pleadings  are  not  sufficient  to  support 
the  judgment  A  reversal  of  the  judgment  is 
sought  because  of  alleged  errors  of  the  court 
in  denying  a  continuance  or  postponement 
of  the  trial,  errors  made  during  the  trial, 
and  in  overruling  the  motion  for  a  new  trial. 

[1]  (a)  It  is  claimed  that  the  court  abused 
its  discretion  to  the  prejudice  .of  the  accused 
in  denying  him  a  continuance  or  the  post- 
ponement of  the  trial  until  another  and  later 
day  In  the  term.  The  ground  upon  which  the 
continuance  or  postponement  was  sought  was 


the  absence  of  one  of  the  attorneys  for  Bie 
accused  upon  the  day  the  action  was  set  for 
and  called  for  trial,  and,  If  a  postponement 
had  been  granted  until  a  later  day  in  the 
term,  it  would  hare  enabled  the  attorney  to ' 
have  been  present  and  participate  in  the  trial 
and  assisted  In  the  ocmdnct  of  the  defense 
of  the  accused.    The  facts  upon  which  the 
continuance  or  postponement  was  asked  were 
aa  follows:     The  accused  employed  an  at- 
torn^ for  his  defense,  who  was  made  ac- 
quainted with  all  the  facta  of  the  case,  and 
several   days  before  the  beginning  of  the 
term  at  which  the  trial  took  place,  accom- 
panied by  his  attorney,  the  accused  sought 
to  employ  a  partnership,  consisting  of  two 
attorneys,  and  who  resided  in  an  adjoining 
county,    to   render   him    further   assistance. 
The  attorney  because  of  whose  absence  the 
continuance    or    postponement    was    asked, 
when  he  was  informed  of  the  day  upon  which 
the  action  was  set  for  trial,  informed  the 
accused  and  his  attorney  accompanying  htm 
that  he  could  not  be  present  in  the  Ballard 
circuit  court  upon  that  day,  because  of  a 
previous   emidoymmt   in   an   action   which 
would  be  upon  trial  in  a  court  in  another 
county  upon  that  day,  and  that  he  could  not 
undertake   the  employment  unless   a  post- 
ponement of  the  trial  could  be  had  until  a 
later  day.    It  was  the  opinion  of  the  attorney 
accompanying  the  accused  that  the  postpone- 
ment could  be  secured,  and  upon  that  con- 
dition the  other  attorneys  accepted  the  em- 
ployment   No  arrangements  were  sought  or 
made  for  a  postponement  of  the  trial  tmtil 
the  action  was  called  for  trial,  and  the  at- 
torney for  the  commonwealth  had  answered 
that  he  was  ready  to  proceed  with  the  trial, 
when  the  absence  of  the  attorney   was  set 
out  in  the  affidavit,  and  the  cause  of  his 
absence  was  stated  to  be  that  he  was  thai 
engaged  in  a  trial  in  the  McCracken  circuit 
court,  but,  if  the  trUil  of  this  cause  was  post- 
poned for  another  day,  that  he  could  be  pres- 
ent and  would  be.    The  attorney  whom  the 
accused    first   employed   was   present,   and 
also  one  of  the  attorneys  of  the  partnership 
whom  he  had  employed  as  above  stated.    No 
reason  of  any  kind  is  suggested  in  the  affi- 
davit as  to  why  the  two  attorneys  who  were 
present  could  not  fully  and  adequately  con- 
duct the  defense  of  the  accused,  nor  any  pe- 
culiar fact,  drcumsitance,  or  reason  why  the 
presence  of  the  absent  attorney  was  neces- 
sary in  order  to  secure  for  the  accused  a 
fair  and  impartial  trial   and   the  fuU  pro- 
tection of  the  laws  and  the  benefit  of  any 
fact  that  would  tend  to  support  the  defense. 
It  thus  appears  that  there  was  no  element 
of  surprise  in  the  failure  of  the  attorney  to 
be  present  when  the  case  was  called  for  trial. 
The  accused  was  not  expecting  the  presence 
of  the  attorney  at  that  time,  nor  was  the 
attorney  Intending  to  be  present  at  that  time, 
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nor  was  the  accused  or  bis  counsel  surprised 
by  tbe  calling  of  the  action  for  trial. 

It  bas  been  held  that  tbe  absence  of  one 
or  more  of  tbe  attorneys  for  a  defendant  is 
not  a  ground  for  a  continuance  of  the  cause, 
and  for  tbe  same  reason  not  a  valid  cause 
for  a  postponement,  unless  it  is  made  to 
aiHpear  that  tbe  defendant  cannot  have  a  fair 
trial  without  the  presence  of  such  attorney. 
Tolliver  v.  Commonwealth,  166  Ky.  312,  176 
S.  W.  1190;  Brown  v.  Commonwealth,  7  Ky. 
Law  Rep.  461;  St^hens  v.  Commonwealth, 
6  S.  W.  456,  9  Ky.  Law  Bep.  742;  Cook  t. 
Commonwealth,  114  Ky.  586,  71  S.  W.  522, 
24  Ky.  law  Rep.  1409;  Mulllns  t.  Common- 
wealth, 172  Ky.  92,  188  8.  W.  1079;  Rose 
T.  Com.,  181  Ky.  337,  205  S.  W.  326;  How- 
erton  t.  Com.,  129  Ky.  482,  112  S.  W.  606, 
83  Ky.  Law  Rep.  1008.  The  cases  of  Bates 
T.  Com.,  16  S.  W.  528,  13  Ky.  Law"  Rep.  135, 
Leslie  T.  Com.,  42  S.  W.  1095,  19  Ky.  Law 
Rep.  1203,  Comellous  t.  Com.,  64  S.  W.  412, 
23  Ky.  Law  Rep.  771,  WUson  v.  Com.,  134 
Ky.  670,  121  8.  W.  614,  and  McDanlel  v. 
Com.,  181  E^y.  760,  206  8.  W.  918,  do  not  sup- 
port a  contrary  doctrine.  In  those  cases, 
wherein  it  was  held  that  tbe  failure  to  con- 
tinue or  postpone  tbe  trial  of  tbe  accused 
on  account  of  the  absence  of  the  counsel  was 
prejudicial  to  the  accused,  tbe  absence  of  the 
counsel  resulted  in  a  surprise  upon  tbe  ac- 
cused, or  in  a  state  of  case  wherein  be  was 
unable  for  want  of  time  or  other  reason  to 
secure  other  coimsel,  or  on  account  of  the 
nature  of  the  facts,  the  unavoidable  absence 
of  a  particular  perscm  as  counsel,  tbe  accus- 
ed was  prevented  from  having  a  fair  and 
full  presentation  of  his  defense.  The  facts 
In  the  Instant  case  were  few  and  easily  un- 
derstood. The  two  attorneys  who  repre- 
sented the  defendant  upon  the  trial  seem  to 
have  been  perfectly  conversant  with  all  of 
them,  and  from  an  examination  of  the  rec- 
ord it  dpes  not  appear  that  anything  could 
have  properly  been  done  In  tbe  defense  of 
the  accused  which  was  not  done.  The  court 
must  have  known  from  experience  that,  if 
the  absent  attorney  <»  the  day  the  action 
was  called  for  trial  was  then  engaged  in 
the  trial  of  one  accused  of  murder  in  the 
court  of  another  county,  it  was  wholly  prob- 
lematical when  the  vicissitudes  of  that  case 
which  be  was  engaged  In  trying  would  per- 
mit him  to  be  absent  from  that  court  so  as 
to  give  attention  to  tbe  defendant's  defense 
in  this  action.  The  reason  suggested  as  to 
why  the  denial  of  a  postponement  of  the 
trial  was  prejudicial,  to  the  effect  that  tbe 
absent  attorney,  if  present,  would  probably 
have  advised  the  accused  to  have  refrained 
from  oCTering  in  evidence  in  bis  defense  the 
proof  of  certain  things  which  the  accused 
stated  were  facts,  and  tbe  admission  of 
which,  it  is  argued,  bad  the  effect  of  creating 
a  prejudice  against  him  in  the  minds  of  the 
jurymen,  does  not  seem  to  be  meritorious, 


as  that  would  be  to  strangely  conclude  that 
the  rights  of  the  accused  were  prejudiced  by 
permitting  him  to  put  into  the  evidence  the 
proof  of  things  which  be  contends  were  the 
true  facts  of  the  case.  The  granting  of  con- 
tinuances and  postponements  of  trials  are 
matters  within  tbe  sound  discretion  of  tbe 
trial  court,  and  must  necessarily  be,  as  tbe 
postponement  of  a  trial  affects  tbe  arrange- 
ment and  conduct  of  a  court,  and,  If  tbe 
court  does  not  abuse  Its  discretion,  a  ruling 
of  it  upon  such  subjects  will  not  be  disturb- 
ed. The  record  does  not  demonstrate  that 
tbe  rights  of  tbe  accused  were  in  any  wise 
prejudiced  by  the  refusal  to  grant  a  contin- 
uance or  postponement  of  tbe  trial. 

[2]  (b)  The  appellant  insists  that  the  court 
erred  to  his  prejudice  in  permitting  the  moth- 
er of  the  young  woman  whom  tbe  defendant 
is  alleged  to  have  unlawfully  detained  to 
remark  to  the  attorney  for  defendant,  while 
the  young  woman  was  undergoing  cross- 
examination  as  a  witness,  that  tbe  witness 
did  not  understand  what  he  meant  by  a 
question  which  he  propounded  to  her,  and 
that  the  remark  suggested  to  the  witness  to 
change  her  statement,  and  that  she  did  so, 
upon  a  question  material  to  the  defense. 
Tbe  court,  Of  course,  could  not  prevent  the 
remark  by  the  mother  of  the  witness,  and 
the  record  does  not  show  that  it  was  even 
heard  by  the  Judge.  No  objection  was  made 
to  the  remark,  nor  was  the  court's  attention 
called  to  it,  nor  was  there  any  request  to 
the  court  to  take  any  action  in  reference  to 
it.  A  reading  of  all  the  testimony  of  the 
witness  leads  to  the  conclusion  that  the 
remark  of  the  mother  to  the  attorney  had  no 
Influence  upon  the  testimony  of  the  witness, 
and  was  as  harmless  to  the  accused  as  bis 
attorneys  seemed  to  treat  it  at  the  time. 

[3]  It  is  also  complained  that  an  attorney 
who  was  assisting  in  €he  prosecution  by  a 
question  which  he  propounded  to  the  prose- 
cutrix caused  her  to  make  a  change  in  her 
testimony.  This  was  a  question  addressed 
to  her  to  know  If  she  understood  a  question 
asked  her  by  the  attorney  for  the  accused, 
and  stating  the  question.  No  change,  how- 
ever, was  made  in  her  testimony  because  of 
the  latter  question,  because  tbe  attorney  for 
defendant  had  not  permitted  her  to  answer 
tbe  question  asked  by  him,  except  in. part, 
having  propounded  another  when  she  had 
only  partially  answered  the  question,  and 
stopped  her  from  making  a  complete  answer. 
No  impropriety  could  arise  from  permitting 
the  witness  to  make  herself  understood,  in 
reference  to  tbe  question  asked  her  by  the 
attorney  for  defendant,  and  to  prevent  the 
leaving  of  the  examination  in  such  a  con- 
dition that  the  Jury  might  misunderstand 
the  testimony.  The  question  asked  by  the 
attorney  for  the  commonwealth  which  is  com- 
plained of  did  not  indicate  the  answer  de- 
sired. 
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[«,  8]  (c)  In  defense  of  the  charge  against 
him  the  defendant  deposed  that  on  three 
different  occasions  previous  to  the  one  upon 
which  It  Is  claimed  that  he  committed  the 
crime  for  which  he  was  convicted  the  prose- 
cutrix had  voluntarily  submitted  to  having 
sexual  Intercourse  with  him,  and  that  she 
had  informed  him  that  as  the  results  of  the 
intercourse  she  had  become  enceinte,  and  at 
her  solicitation  be  had  secured  and  adminis- 
tered to  her  a  drug  for  the  purpose  of  pro- 
ducing an  abortion.  The  acts  constituting 
the  crime  denounced  by  section  1158,  supra, 
must,  of  course,  be  done  against  the  will  of 
the  woman,  and  such  a  crime  may  be  com- 
mitted against  a  lewd  woman,  as  well  as  a 
chaste  cme,  but  It  Is  competent  upon  the 
trial  of  one  accused  of  the  crime  to  show 
previous  sexual  Intimacy  between  himself 
and  the  woman,  or  acts  on  the  part  of  the 
prosecutrix  of  a  lewd  and  lascivious  char- 
acter with  other  men,  occurring  shortly  be- 
fore the  commission  of  the  crime  alleged, 
where  the  Issue  is  whether  or  not  the  acts 
constituting  the  crime  were  done  against  the 
will  of  the  woman,  and  were  or  were  not 
done  by  the  accused  with  her  consent.  In 
corroboration  of  the  claim  that  the  acts  were 
done  with  her  consent  Brown  r.  Com.,  102 
Ky.  227,  4S  S.  W.  214, 19  Ky.  Law  Rep.  1174; 
Stewart  ▼.  Com.,  141  Ky.  522,  133  S.  W.  202 ; 
Gravltt  T.  Com.,  184  Ky.  436,  212  S.  W.  430. 

Before  the  trial  was  entered  upon,  the  ap- 
pellant moved  the  court  to  cause  a  physical 
examination  of  the  young  woman  to  be  made 
by  a  competent  physician  to  determine 
whether  she  had  ever  been  guilty  of  a  forni- 
cation, and  during  her  cross-examination  as 
a  witness.  In  reply  to  questions  propounded 
by  the  attorneys  for  the  appellant,  she  tes- 
tified that  she  bad  never  had  sexual  'Inter- 
course with  the  accused  nor  any  other  person, 
and  In  answer  to  a  'further  inquiry  by  the 
same  attorneys  she  declared  her  willingness 
to  submit  to  a  physical  examination  to  de- 
termine the  truth  of  her  statements.  At  this 
point  the  appellant  renewed  his  motion.  Both 
motions  were,  however,  overruled,  and  of 
this  the  appellant  complains.  At  the  time  the 
motions  were  made  there  had  been  no  charge 
by  aflSdavIt,  evidence,  or  otherwise  to  Indicate 
to  the  court  that  any  accusation  of  unchas- 
tity  Could  be  brought  against  her,  or  that  the 
demonstration  of  whether  or  not  she  had 
been  theretofore  chaste  or  unchaste  would 
shed  any  light  upon  the  issues  of  the  trial. 
Under  such  a  state  of  case.  It  Is  apparent 
that  a  court  would  be  without  authority  to 
assume  and  exercise  a  power  to  unnecessa- 
rily Invade  the  privacy  and  offend  the  In- 
stincts of  modesty  of  a  young  woman  who 
Is  a  mere  witness  In  an  action,  and  to  hu- 
miliate her  by  directing  a  physical  examina- 
tion of  her  person,  against  her  consent,  upon 
the  mere  request  of  one  whom  she  accuses 
of  having  made  an  imjustlflable  assault  upon 


her.  It  is  apparent  that,  If  she  la  wflUng  to 
submit  to  such  an  examination,  the  antlior- 
Ity  of  the  court  Is  not  necessary  to  effect  it 
Afterward,  when  the  accused  testified,  he 
gave  evidence  of  the  Impropv  Intimacy  of 
the  prosecutrix  with  him,  as  before  stated, 
and  this  was  the  first  time  anything  was 
brought  to  the  attention  of  the  court  upon 
which  It  could  In  any  event  have  acted  Is 
directing  a  physical  examination  of  the  pros- 
ecutrix. The  motion  was  not  thereafter  re- 
newed. The  foregoing  Is  sufficient  to  show 
that  the  contention  of  appellant  that  It  was 
the  duty  of  the  court  to  order  sucb  an  ex- 
amination made  with  the  consent  of  the 
young  woman  or  to  require  her  to  submit  to 
such  an  examination.  If  against  ber  conaoit, 
for  his  benefit,  is  not  meritorious.  A  num- 
ber of  authorities  are,  however,  dted  by  ap- 
pellant in  support  of  his  contention  that  it 
was  the  duty  of  the  court  to  order  and  re- 
quire such  an  examination  In  cases  of  this 
diaracter,  but  none  of  the  authorities  dted 
have  any  relation  to  such  a  state  of  case. 

[6,  7]  It  Is  true  that  it  Is  a  well-established 
principle  whid>  applies  to  dvll  actltms  for 
damages  for  personal  injuries  that  nnd» 
certain  states  of  case  which  may  exist  in 
such  action  the  courts  will,  upon  a  props 
showing,  require  a  plaintiff  to  undergo  an 
examination  by  competent  persons  to  deter- 
mine the  extent  and  nature  of  the  injuries 
complained  of,  as  held  in  Browder  t.  Com- 
monwealth, 136  Ky.  45,  123  S.  W.  328,  Belt 
Electric  Line  Co.  y.  Allen,  102  Ky.  551,  44 
S.  W.  89,  19  Ky.  Law  Rep.  1056.  80  Am.  St. 
Rep.  374,  and  L.  &  N.  R.  R.  Co.  ▼.  SimpEon, 
111  Ky.  754,  64  S.  W.  738,  23  Ky.  Law  Rep. 
1044.  The  authority  of  these  cases  is  con- 
ceded, and  It  Is  said  that  in  actions  for  di- 
vorce upon  the  ground  of  permanent  Impo- 
tency  and  sudi  malformation  as  prevents  sex- 
ual intercourse,  <m  account  of  the  necesaditT 
of  the  case,  the  courts  have  exercised  the 
right  of  acquiring  a  party  to  the  suit  to  sub- 
mit to  a  physical  ezaminati(».  All  sodi 
cases,  however,  are  dvll  acti<Mis,  wherein 
parties  are  invoking  the  aid  of  tlie  courts  to 
sustain  them  in  their  dvll  rights.  In  an 
action  similar  to  the  Instant  one  the  allied 
wronged  female  is  a  mere  witness.  She  is 
seeking  no  relief,  and  the  commonwealtti  & 
conducting  a  prosecution  for  the  good  of  so- 
dal  order  and  sodety.  Our  attention  has 
not  been  called  to  any  case  wherein  the 
court  has  exercised  the  authority  to  reqniie 
or  even  have  conducted,  through  its  agen- 
cies, a  physical  examination  and  Inspection 
of  the  persons  of  the  women  In  cases  of  crim- 
inal prosecution  for  unlawful  detenti<»i  of 
them  against  their  wills  with  the  intentioa 
to  have  carnal  knowledge  of  them,  and  kin- 
dred crimes.  It  has  never  been  resorted  to 
in  practice  in  this  Jurisdiction,  which  Is  a 
convincing  authority  that  the  right  does  not 
exist    In  the  states  of  Texas  and  Arkaneas 
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to  falsely  charge  a  female  with  having  been 
guilty  of  foTDlcation  is  by  statute  a  penal 
oCCense  and  for  which  one  may  be  punished 
by  fine  and  imprisonment,  but  the  courts  of 
those  states  have  refused,  upon  motion  of  a 
defendant,  to  require  a  prosecutrix  to  sub- 
mit to  an  inspection  and  examination  of  her 
person  to  determine  whether  she  bad  been 
guilty  of  fornication,  unless  she  consents  to 
the  Inspection.  Bowers  t.  State,  45  Tex. 
Cr.  R.  185,  75  &  W.  299;  Whitehead  v. 
State,  39  Tex.  Cr.  R.  89,  45  S.  W.  10;  Mc- 
Arthur  v.  State,  59  Ark.  436,  27  S.  W.  628. 
In  McGuff  v.  State,  88  Ala.  147,  7  South.  35, 
16  Am.  St.  Rep.  25,  the  court  expressed  doubt 
that  such  a  right  existed,  and  refused  to 
order  a  reversal  of  a  conviction  where  the 
trial  court  had  denied  the  request  of  one 
tried  upon  a  charge  of  attempted  rape  to  re- 
quire a  physical  examination  of  the  prosecu- 
trix, holding  that  in  any  event  it  was  a 
matter  within  the  discretion  of  the  trial 
court,  and  not  reviewable.  The  exercise  of 
such  a  right  woidd  lead  to  the  greatest 
abuses,  and  would  probably  amount  to  a  safe 
guaranty  of  an  escape  from  punishment  in 
many  instances,  in  that  modest  women  would 
oftentimes  doubtless  prefer  to  bear  with  the 
wrong  visited  upon  them  than  to  expose 
themselves  to  the  humiliation  of  a  physical 
examination.  The  evidence  obtainable  by  a 
physical  examination  and  inspeetion  of  the 
person  of  the  prosecutrix  would  not  prove 
an  undue  intimacy  with  the  defendant, 
though  It  might  prove  such  with  another, 
and,  in  any  event  such  evidence  could  only 
be  corroborative  of  that  of  the  defendant 
when  his  defense  is  that  the  acts  constituting 
the  detention  were  done  with  the  consent  of 
the  prosecutrix,  but,  where  a  denial  of  the 
acts  constituting  the  detention  is  made,  and 
no  question  arises  as  to  the  consent  of  the 
prosecutrix  to  su<di  acts,  it  is  Impossible  to 
see  how  evidence  obtained  by  a  physical  ex- 
amination of  the  prosecutrix  could  shed  any 
light  upon  the  truth  of  the  issues.  Hence 
the  court  did  not  err  in  declining  to  order 
or  require  the  physical  examination  of  the 
witness. 
The  Judgment  Is  therefore  affirmed. 


WYNN  V.  COMMONWEALTH. 

(Conrt  of  Appeals  of  Kentucky.    June  18,^ 
1920.) 

I.  Criminal    law    «=9834(9)— Jurara    may    be 

taken  to  places  of  amusement,  and  one  may 

temporarily  withdraw. 

A  jury  in  a  criminal  case,  in  charge  of  the 

sheriff,^  may   properly  be  taken  to   places   of 

amusement,  to  restaurants,  and  the  like,  and 

tiie  temporary  withdrawal  of  a  juror  from  the 

immediate  presence  of  his  fellow  jurors  or  the 


sheriff  vriH  not  constitute  such  separation  as 
will  affect  the  verdict,  where  he  remains  in  plain 
view  of  the  sheriff  and  the  remaining  jurors. 

2.  Criminal  law  ®=>698 ( I )— Objection  waived 
by  not  calling  to  attention  of  court. 

Where  on  cross-examination  of  a  witness 
for  the  prosecution  an  objection  was  interposed 
to  a  question  and  the  court  made  no  ruling 
thereon,  the  notation  being  "Passed  for  the 
present,"  the  defendant  waived  any  objection 
he  might  have  had  where  the  matter  was  not 
brought  again  to  the  attention  of  the  court. 

3.  Witnesses  ®=3>274 ( I )— Question  as  to  gen- 
eral reputation  too  broad. 

A  question  on  cross-examination,  "Do  you 
know  the  general  reputation  of  Mr.  F.,  the 
man  who  was  killed?"  was  too  broad,  and 
the  court  did  not  err  In  sustaining  objection 
thereto. 

4.  Witnesses  €=3337(2)— Reputation  of  ac- 
cused for  morality,  truth,  and  veracity  may 
be  Inquired  Into  wher^  he  testifies. 

Generally  speaking,  where  an  accused  tes- 
tifies in  his  own  behalf,  his  reputation  for  mor- 
ality, truth,  and  veracity  may  be  brought  In 
question. 

5.  Criminal  law  <g=9li70*/2 (5)— Sustaining  ob- 
Jeetlon  to  questions  on  cross-examination  of 
character  witness  harmless. 

Accused  in  a  homicide  case  cannot  com- 
plain of  a  rnling  sustaining  an  objection  to  a 
question  on  cross-examination  as  to  the  repu- 
tation of  decedent,  where  from  succeeding  ques- 
tions and  answers  it  is  manifest  accused  re- 
ceived the  full  benefit  of  any  knowledge  or  in- 
formation the  witness  bad  as  to  the  decedent's 
reputation. 

6.  Criminal  law  (S=3ll70t*/2(3)  —  No  error 
where  court  sustains  okjections  to  Incompe- 
tent questions. 

Accused  was  not  entitled  to  a  reversal  by 
reason  of  the  prosecuting  attorney  having  asked 
incompetent  questions,  where  the  court  prompt- 
ly SDStained  objections  thereto  and  the  ques- 
tions were  not  answered;  accused  not  request- 
ing the  court  to  do  more. 

7.  Witnesses  €=3242— Question  as  to  state- 
ments of  third  persons  to  refresh  recollec- 
tion of  character  witness  improper. 

In  a  homicide  case,  the  court  erred  in  over- 
ruling an  objection  to  the  question  asked  a 
witness  for  the  prosecution:  "Take  Mr.  W. 
(the  defendant).  Yon  testify  that  his  diarac- 
ter  was  bad.  To  refresh  your  recollection,  I 
will  ask  you  if  you  have  ever  beard  it  said  that 
Mr.  W.  was  charged  with  robbery  and  sent  to 
the  penitentiary?" 

8.  Criminal  law  €=>II86(4)— No  reversal  ex- 
cept for  prejudicial  error. 

Under  Cr.  Code  Prac.  i  840,  a  conviction 
will  not  be  reversed  for  error,  where  upon  con- 
sideration of  the  whole  case  the  court  is  satis- 
fied that  the  substantial  rights  of  the  defendant 
were  not  prejudiced  thereby. 

Appeal  from  Circuit  Court,  Henderson 
County. 

Jim  Wynn  was  convicted  of  voluntary 
manslaughter,    and    he    appeals.      Affirmed. 
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Cass  L.  Walker,  of  Providence,  and  W.  P. 
McClain  and  F.  J.  Pentecost,  both  of  Hen- 
derson, for  appellant 

N.  Powell  Taylor,  and  Marvin  D.  Eblen, 
both  of  Henderson,  and  Chas.  I.  Dawson, 
Atty.  Gen.,  and  T.  B.  McGregor,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

QUIN,  J.  Appellant  was  Indicted  for  the 
crime  of  murder  of  W.  H.  Fox,  committed 
June  13,  1918,  upon  trial  was  found  guilty  of 
voluntary  manslaughter,  was  sentenced  to  a 
term  of  21  years  In  the  penitentiary,  and  to 
reverse  that  judgment  has  prosecuted  this 
appeal.  The  evidence  In  the  case  being  suf- 
ficient to  sustain  the.  verdict,  It  will  be  un- 
necessary to  alter  into  a  discussion  of  the 
events  leading  up  to  the  crime  for  which  ap- 
pellant was  indicted.  We  will  address  our- 
selves to  the  points  raised  by  counsel  tn  the 
brief,  but  in  the  inverse  order  of  their  pre- 
sfflitment 

1.  Alleged  misconduct  of  the  jury  on  the 
night  of  the  first  day  of  the  trial.  With  the 
usual  admonition  the  sheriff  was  placed  in 
charge  of  the  Jury.  He  took  the  12  men  to 
.witness  a  special  attraction  at  the  skating 
rink  in  Henderson.  A  epace  60x180  feet  had 
been  set  aside  for  the  skaters;  around  the 
four  sides,  behind  a  railing,  several  rows  of 
benches  had  been  placed  for  spectators.  The 
musicians  were  stationed  near  the  center  of 
the  rink.  The  sheriff  and  members  of  the 
Jury  sat  on  benches.  Harry  High,  one  of  the 
Jurors,  was  a  pianist  and  cometist;  upon  re- 
quest made  to  him  and  to  the  sheriff  he  was 
permitted  to  assist  the  musicians;  he  was 
seated  within  thirty  feet  Of  the  place  where 
the  sheriff  was  sitting. 

[1]  In  support  of  the  motion  for  a  new 
trial,  and  as  grounds  for  reversal,  it  is  said 
that  at  times  during  the  performance  people 
congregated  around  High  and  the  piano,  and 
in  such  numbers  as  to  obstruct  the  view  of 
the  sheriff,  thus  affording  designing  persons 
opportunity  to  communicate  with  High,  but 
the  affidavits  filed  in  support  of  the  motion 
do  not  show  that  any  communications  affect- 
ing or  pertaining  to  tMb  trial  were  made. 
On  the  contrary,  the  affidavits  of  the  sheriff. 
High,  the  remaining  11  jurors,  and  other  per- 
sons state  that  during  the  whole  evening 
High  was  in  plain  vieiw  of  the  sheriff,  and 
that  the  opportunity  to  communicate  with 
either  High  or  the  other  jurors  was  at  no 
time  given,  and  High  himself  says  that  he 
did  not  speak  to  any  one  about  the  case,  nor 
was  it  discussed  in  his  presence  at  any  time 
that  evening.  It  is  well  recognized  that  a 
jury  in  a  criminal  case,  In  charge  of  the  sher- 
iff, may  properly  be  taken  to  places  of  amuse- 
ment, to  restaurants,  and  the  like,  and  that 
the  temporary  withdrawal  of  a  juror  from 
the  immediate  presence  of  his  fellow  jurors 
or  the  sheriff  will  not  constitute  such  sepa- 


ration as  will  affect  the  verdict  where,  as  In 
the  present  instance,  the  juror  of  wbom  com- 
plaint is  made  was  during  the  whole  erealng 
within  plain  view  of  the  sheriff  and  the  re- 
maining jurors,  and  at  a  distance  of  not  ex- 
ceeding 30  or  40  feet 

We  have  had  occasion  to  write  upon  tUa 
subject   in    numerous   cases.      The  ophilon 
nearest  in  point  to  the  facts  of  this  appeal 
is    probably    that   of  Johnson    v.   Common- 
wealth, 1T9  Ky.  40,  200  S.  W.  35.    In  this 
case  it  was  charged  that  the  sheriff  permitted 
one  of  the  Jurors  to  converse  with  a  person 
Other  than  a  member  of  the  jury,  and  two  or 
more  of  the  jury  were  permitted  to  enter  a 
drug  store  and  thereby '  separate  themselves 
from  the  remaining  members.     It  was  not 
Charged  that  anything  improper  was  said  or 
done  by  any  of  the  jurors  or  persons,  but 
there,  as  here,  it  was  contended  that  the  acts 
were  In  violation  of  the  Criminal  Code  and 
the  decisions  of  this  court  holding  that  al- 
though the  case  was  not  discussed  between 
the  Jurors  and  other  persons,  and  no  juror 
did  anything  culpable,  yet  their  conduct  was 
improper  because  an  opportunity  was  pre- 
sented for  the  jury  to  discuss  the  case  :irith 
strangers  or  others  if  they  had  been  so  mind- 
ed.   Affidavits  of  the  sheriff  and  others  were 
filed  showing  that  the  jurors  whose  condact 
was  complained  of  were  in  the  presence  of 
and  within  view  of  the  sheriff  and  the  other 
jurors;  that  the  conversation  referred  to  re- 
lated to  a  matter  having  no  connection  with 
the  case  referred  to ;  and  the  sheriff  said  the 
two  jurors  who  went  to  the  drug  store  were 
in  plain  view  all  the  time.    The  court  held  It 
satisfactorily  appeared  the  Jurors  were  kept 
together,  nothing  happened  that  could  have 
prejudiced  the  appellant,  and  no  opportunity 
was  given  for  any  wrong. 

In  French  v.  Commonwealth,  100  Ky.  63,  87 
S.  W.  269, 18  Ky.  Law  Rep.  574,  relied  upon  by 
appellant,  the  facts  were  similar  to  Campbell 
V.  Commonwealth,  162  Ky.  106, 172  S.  W.  110, 
distinguished  in  the  Johnson  Case,  supra. 
In  the  French  Case  a  juror  was  permitted  to 
go  to  his  place  of  business  some  blocks  away, 
and  therefore  was  separated  from  the  re- 
maining Jurors  and  the  sheriff — facts  entirely 
dissimilar  to  those  found  tn  the  present  rec- 
ord. 

In  the  recent  case  of  Shackelford,  etc.,  v. 
Commonwealth,  185  Ky.  51,  214  S.  W.  788,  we 
had  occasion  to  deal  with  this  same  questiou, 
and  in  the  opinion  will  be  found  m^ny  cases 
from  this  court  on  the  subject.  We  there  held 
that  the  facts  were  not  sufficient  to  Justify  or 
warrant  a  reversal.  The  mere  opportunity  to 
converse  with  a  juror,  nothing  else  appearing, 
la  not  sufficient  to  secure  a  new  trial.  It  is 
better,  however,  to  avoid  the  appearjjice  ol 
wrongdoing.  This  can  best  be  done  in  those  { 
cases  where  the  jury  must  be  kept  together  by 
not  allowing  any  separation  of  the  Jurors  for 
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any  purpose  during  tbe  trial  when  possible 
to  do  so. 

2.  The  admission  and  rejection  of  evidence. 

[2]  (a)  In  the  cross-examination  by  appel- 
lant's counsel  of  the  witness  Reynolds  the  fol- 
lowing question  was  asked: 

"I  wQI  ask  yon  this:  If  after  Deyers  was 
arrested  Mr.  W.  3.  Nisbet  came  np  there  and 
made  an  affidayit,  Mr.  Forsythe  I  believe  it  was 
made  an  affidavit,  and  claimed  that  whisky, 
and  you  delivered  that  whisky  to  him  V 

An  objection  was  interposed  to  this  ques- 
tion, but  there  was  no  ruling  of  the  court 
thereon ;  the  notation  being  "Passed  for  the 
present."  No  further  reference  is  made  to 
the  question  or  to  the  objectltm.  There  la 
nothing  to  show  ho.w  the  court  ruled  there<m. 
While  the  question  was  not  answered,  it  does 
not  appear  it  was  ever  brought  again  to  the 
attention  of  the  court.  Thus  appellant  waiv- 
ed any  objection  he  might  otherwise  have  had 
In  this  regard. 

0))  Objection  is  next  made  to  certain  other 
questions  propounded  the  witness  Reynolds. 
As  to  the  first  of  these  an  objection  by  the 
commonwealQi  was  sustained,  but  appellant 
made  no  avowal.  As  to  the  second  there  was 
an  avowal  following  the  ruling  of  the  court 
sustaining  an  objection  to  the  question.  The 
question,  however,  pertained  to  a  collateral 
matter  and  one  not  directly  Involved  upon  the 
trial,  nor  did  the  court's  ruling  constitute 
prejudicial  or  reversible  error.  Tbe  question 
bad  reference  to  the  purchase  of  whisky 
from  appellant. 

(c)  Two  other  questions  addressed  to  the 
witness  Reynolds  were  objected  to.  Those 
pertained  to  the  trial  of  appellant  on  a  charge 
of  bootlegging.  There  had  been  previous 
testimony  introduced  on  this  question,  which 
was  one  of  the  events  that  took  place  prior  to 
the  commission  of  the  crime.  It  is  urged  the 
questions  were  unfair  and  traded  to  prejudice 
the  minds  of  the  jury.  While  their  perti- 
nency is  not  apparent,  we  do  not  think  the 
questions  or  answers  thereto  were  prejudi- 
cial. 

[3-S]  (d)  After  appellant  had  concluded 
his  case  the  commonwealth  Introduced  testi- 
mony to  prove  that  appellant's  reputation 
for  truth  and  veracity,  as  well  as  his  moral 
character,  was  bad.  One  of  these  witnesses, 
T.  3.  Montgomery,  on  cross-examination  was 
asked  this  question :  "Do  yon  know  the  gen- 
eral reputation  of  Mr.  Fox,  the  man  who  was 
killed?'  An  objection  to  this  question  was 
sustained.  This  is  urged  as  error.  The  ques- 
tion was  not  in  proper  form,  as  will  readily 
be  seen.  A  man  may  acquire  a  reputation 
for  many  things.  Generally  speaking,  where 
the  accused  testifies  in  his  own  behalf  his 
reputation  for  morality,  truth,  and  veracity 
may  be  brought  in  question;  but  here  the  in- 
qnlry  was  too  broad.    It  Should  have  been 


more  limited  or  restricted.  In  McLaIn  v. 
Commonwealth,  171  Ky.  373,  188  S.  W.  877, 
it  was  held  competent  to  prove  by  those  inti- 
mate with  decedent  that  he  was  a  man  of 
Overbearing  disposition,  quarrelsome,  inclin- 
ed to  bring  on  difficulties  and  trouble;  the 
plea  was  self-defense,  and  it  was  doubtful, 
under  the  evidence,  as  to  who  was  the  ag- 
gressor. If  this  was  the  Idea  sought  to  be 
covered  by  the  question,  it  was  embraced  in 
the  next  succeeding  question  propounded  the 
same  witness,  which  was  answered  without 
objection.  Similar  objection  waa  made  to  a 
question  of  like  nature  addressed  to  Dr.  Wil- 
liams. The  witness  was  asked  if  he  thought 
he  knew  the  general  reputation,  etc.,  of  de- 
ceased. From  the  succeeding  questions  and 
answers  given  without  objection,  it  is  mani- 
fest accused  received  the  full  benefit  of  any 
knowledge  or  information  witness  had  as  to 
Fox's  reputation.  However,  no  avowal  was 
made  as  to  any  of  the  questions  to  which  an 
objectl<»i  was  sustained. 

[8}  (e)  The  conduct  of  the  county  attorney 
in  asking  three  certain  Incompetent  questions 
is  complained  of.  In  each  instance  the  court 
promptly  sustained  the  objection.  The  ques- 
tions were  not  answered.  They  .were  improp- 
er and  should  have  no  place  in  the  record; 
but  In  acting  upon  the  objections  the  court 
did  everything  requested  by  app^lant's  coun- 
sel. 

[7]  (f)  It  is  said  the  court  erred  In  over- 
ruling the  objection  to  the  following  question 
asked  a  witness  for  the  prosecution: 

"Take  Mr.  Wynn.  Ton  testify  that  his  char- 
acter was  bad.  To  refresh  yonr  recollectioo, 
I  win  ask  you  if  you  have  ever  heard  It  said  that 
Mr.  Wynn  was  charged  with  robbery  and  sent 
to  the  penitentiary?" 

This  question  was  Improper,  and  due  re- 
gard to  the  rules  of  evidence  and  practice 
should  have  so  told  tbe  representative  of  the 
commonwealth.  The  answer  was:  "I  have 
heard  it;  yes,  sir."  There  had  been  some  pre- 
vious evidence  in  this  connection,  but  not  of 
such  a  nature  as  to  make  the  question  com- 
I)etent  or  proper. 

[t]  By  provisions  of  section  340  of  the 
Criminal  Code  a  judgment  of  conviction  shall 
be  reversed  for  any  error  of  law  appearing 
in  the  record,  when  upon  consideration  of  the 
whole  case  tbe  court  is  satisfied  that  the  sub- 
stantial rights  of  the  defendant  have  beoi 
prejudiced  thereby.  The  record  before  us 
discloses  certain  errors,  sudi,  for  instance, 
as  the  question  next  above  referred  to;  but 
upon  an  examination  of  the  entire  record  we 
are  satisfied  the  court  committed  no  error 
prejudicial  to  the  substantial  rights  of  ac- 
cused. 

Having  reached  this  conclusion,  It  follows 
that  the  Judgment  appealed  from  must  be  and 
is  affirmed. 


Digitized  by 


Google 


958 


222  SOUTHWESTERN  REPOBTEB 


(Kx. 


CITY  OF  LOUISVILLE  et  al.  v.  J.  ZINMEI8- 
TER  L  SONS. 

(Court  of  Appeals  of  Kentucky.    June  18, 
1920.) 

Taxation  «a>237— Firm  preparing  graan  oof- 
fee  a  "manufacturer"  within  tax  exemption 
etatute. 
A  firm  importinc  green  coffee  and  putting  it 
through  the  numerous  processes  necessary  to 
make  it  fit  for  consumption  is  a  "manufacturer" 
within  Ey.  St.  Supp.  1918,  |  4019alO,  exempt- 
ing from  taxation,  except  by  the  state,  machin- 
ery and  products  in  course  of  manufacture  of 
firms  actually  engaged  in  mannfacturing,  and 
their  raw  material  actually  on  hand. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Manu- 
facturer.] 

Appeal  from  Circuit  Cgurt,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Suit  by  J.  Zinmeister  &  Sons  against  the 
City  of  Louisville  and  others.  From  judg- 
ment for  plaintlfrs,  defendants  appeaL  Af- 
firmed. 

Wm.  T.  Baskett  and  Joe  S.  Lawton,  botb 
of  LoulsTille,  for  appellants. 

E.  C.  Underwood,  of  Louisville,  for  appel- 
lees. 

SAMPSON,  J.  One  of  the  lines  of  business 
of  J.  Zinmeister  &  Sons,  of  Louisville,  con- 
sists in  the  importation  of  green  coffee  which 
it  prepares  by  putting  it  through  several 
different  processes,  for  use  by  the  consumer. 
This  company  Insists  that  It  is  a  manu- 
facturer of  coffee  products,  and  consequently 
Is  entitled  to  exemption  from  taxation  for 
city  purposes  under  section  4019al0,  Ken- 
tacky  Statutes,  on  all  machinery  and  prod- 
ucts in  course  of  manufacture  and  "raw 
material  actually  on  hand"  at  its  plant  for 
the  purpose  of  manufacture. 

Tbe  dty  of  Louisville  and  its  assessor, 
Baldanf,  and  tax  receiver,  Watts,  assert  the 
coffee  machinery  as  well  as  the  raw  material 
or  green  coffee  Imported  by  appellee,  to  be 
prepared  for  consumption,  are  subject  to 
the  city  tax,  and  were  threatening  to  coerce 
Zinmeister  &  Sons  to  pay  the  taxes  when 
that  firm,  in  January  last,  instituted  this 
action  against  the  city  of  Louisville,  its 
assessor  and  tax  receiver,  to  obtain  an  in- 
junction restraining  the  city,  and  its  said 
oflicials  from  listing  its  said  coffee  machin- 
ery and  raw  material  for  taxation  purposes 
in  the  city  and  from  collecting  or  attempting 
to  collect  or  levy  any  tax  bill  on  said  coffee 
madilnery  or  raw  material. 

The  petition  avers  that  Zinmeister  &  Sons 
were  on  the  1st  of  Septeml>er  1918,  engaged 
In  the  actual  manufacture  of  coffee  products 


tiff  Imports  large  quantities  of  green  coffee 
which  in  its  natural  state  is  absolutely  nnfit 
for  use  'for  any  purpose  whatsoever;  that 
said  coffee  so  imported  is  manufactured  by 
it  into  an  article  of  commerce  and  an  article 
of  food  or  drink  by  and.  through  certain 
processes  employed  by  aivellee  which  It  re- 
cites as  follows: 

"The  plaintiff  first  runs  the  green  cofFee 
through  a  separating  machine  which  classifies 
or  separates  the  coffee  beans  according  to  size, 
the  larger  beans  being  marketed  at  a  higher 
level  than  the  smaller  beans. 

"That,  after  the  separation  process  above 
referred  to  is  completed,  it  is  necesBary  to 
thoroughly  cleanse  all  coffee,  thereby  removing 
trash,  pebbles,  bag  strings,  and  other  foreign 
substances  which  through  the  carelessness  of 
the  planters  are  scooped  up  along  with  the  cof- 
fee from  the  ground  when  being  sacked;  that  to 
accomplish  this  cleansing  process  the  plaintiff 
runs  the  coffee  through  a  machine  kno'wn  as  a 
milling  maciiine. 

"That  af{er  said  coffee  has  been  separated  or 
classified  as  aforesaid,  and  after  same  haa  been 
cleansed  by  mnning  through  the  milling  ma- 
ciiine, the  plaintiff  then  carries  said  coSee,  by 
means  of  automatic  conveyers,  to  the  roasting 
machines;  that  these  machines  are  large,  ex- 
pensive, and  scientifically  constructed  machines 
for  roasting  coffee,  which  consist  in  part  of  re- 
volving perforated  cylinders  containing  contriv- 
ances which  automatically  turn  and  shift  about 
the  coffee  therein  contained,  thereby  enabling 
said  coffee  to  be  completely  and  oniformly 
roasted;  that  said  cylinder  most  be  operated 
by  highly  experienced  employes  in  order  to  se- 
cure the  even  roasting  of  said  coffee  and  in 
order  that  said  coffee  may  be  roasted  to  the 
proper  extent,  neither  more  nor  less. 

"That,  after  said  coffee  is  roasted,  same  leaves 
the  cyhnders  at  a  tremenduously  high  tempera- 
tare,  and  it  is  necessary  that  the  temperature 
of  said  coffee  be  immediately  reduced  in  order 
to  prevent  said  coffee  from  burning  or  from 
continuing  to  roast  after  the  proper  degree  of 
roasting  has  been  attained;  that  to  accomplish 
this  purpose  the  plaintiff  places  said  coffee 
in  specially  constructed  contrivances  for  re- 
ducing the  temperature  of  said  coffee  by  means 
of  passing  currents  of  cold  air  throngfa  said 
coffee. 

"That  after  said  coffee  has  passed  tlirough 
the  cleansing  process  it  is  necessary  to  and 
the  plaintiff  does  put  said  coffee  through  a  fur- 
ther cleansing  process,  for  which  purpose  the 
plaintiff  uses  specially  constructed  machinery 
which  eliminates  from  the  coffee  all  foreign 
substances  whatever. 

"That  after  the  said  process  last  mentioned 
is  completed  the  plaintiff  runs  said  coffee 
through  a  finished  machine  wliich  poliahea  the 
coffee  beans  and  thereby  greatly  improTes  its 
appearance  and  marketabUty. 

"That  after  the  polishing  of  the  coffee  bean 
as  aforesaid  the  plaintiff  places  said  coffee  in 
certain  scientifically  constructed  machines 
known  as  'steel -cntting  mills';  that  by  means 
of  said  mills  the  coffee  bean  is  not  ground  or 
crushed,  as  was  formerly  the  case  in  the  han- 


ui  lui,  Bi^iuai  uiauui.<t^>.utc  «,*  vvu.^;c  i>muu«.M    crusueu,  as  was  lormeriy  tne  case  m  tne  nan- 
at  its  plant  in  Louisville,  Ky. ;  that  the  plain-  J  dling  of  coffee,  but.  on  the  contrary,   the  said 

^s»For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Dlsests  and  Indaxaa 
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coifee  beass  are  actaally  cut  into  smtdl  particles 
of  nniform  Bise;  that  in  the  old-fashioned  grind- 
inf  of  coffee  there  was  a  considerable  waste, 
in  that  it  was  difficult  to  obtain  a  uniform  size 
of  the  ground  coffee;  that  to  be  properly  han- 
dled in  the  boiler  the  coffee  should  be  neither 
too  fine  nor  too  coarse. 

"That  in  the  said  process  of  steel-cutting 
said  coffee,  by  a  specially  constructed  appara- 
tus used  in  connection  with  said  steel-cutting 
machine,  the  inside  chaff  or  'feather'  of  the 
coffee  bean,  together  with  any  partides  of 
dust  or  other  deleterious  substance  that  may 
be  concealed  in  the  crevice  of  said  coffee  beans, 
are  entirely  removed  from  said  coffee  beans; 
that  the  said  chaff  or  feather  is  a  deleterious 
substance,  and  its  removal  improves  both  the 
quality  and  appearance  of  the  finished  product. 

"That,  after  leaving  said  steel-cutting  mills, 
said  coffee  is  packed  by  the  plaintiff  in  special- 
ly prepared  containers,  the  purpose  of  which 
is  to  prevent  said  coffee  losing  its  strength 
and  aroma;  that  a  large  part  of  the  packing 
of  said  coffee  is  done  by  machinery." 

Section  4019al0,  Kentucky  Statutes,  pro- 
vides In  part  as  follows: 

"AU  property  subject  to  taxation  for  state 
purposes  *  •  *  shall  be  subject  also  to  taxa- 
tion in  the  county,  city,  school  or  other  taxing 
district  in  which  same  has  a  taxable  situs,  ex- 
cept the  following  dasaes  of  property  which 
shall  be  subject  to  taxation  for  state  purposes 
only:    •    •    • 

"(2)  Machinery  and  products  in  course  of 
manufacture  of  persons,  firms  or  corporations 
actually  engaged  in  nianufacturing  and  their 
raw  material  actually  on  hand  at  their  plants 
for  the  purpose  of  manufacture." 

If  Zlnmelster  A  Sons  are  engaged  In  tbe 
manufacture  of  coffee  products  within  tbe 
meaning  of  the  statute  just  quoted,  then  it 
Is  exempt  from  the  tax  which  is  sought  to 
be  enjoin^,  but,  it  the  process  through 
which  It  puts  the  green  coffee  which  It  im- 
ports froin  South  America  does  not  amount 
to  or  come  within  the  term  "manufacture," 
then  it  is  liable  to  the  tax,  and  the  injunc- 
tion must  be  dissolved. 

Tbe  petition  was  amended,  and  to  it  as 
amended  defendant,  city,  of  Louisville  and 
others,  filed  demurrer,  which  the  court,  after 
careful  consideration,  overruled,  and  deliv- 
ered an  opinion  sustaining  tbe  petition.  The 
defendants  then  declined  to  plead  further, 
and  elected  to  stand  upon  their  demurrer, 
whereupon  the  court  entered  a  Judgment 
granting  the  injunction  against  the  city  of 
Louisville  and  its  said  officials,  restraining 
them  and  each  of  them  from  making  out  or 
certifying  tbe  tax  bill  and  from  collecting 
any  taxes  for  city  purposes  for  the  year 
1019  on  any  green  coffee' then  in  stock  and 
all  coffee  machinery  used  by  the  plaintiff  In 
the  manufacture  of  its  coffee  products 
From  'this  Judgment  the  dty  and  its  said 
offldals  appeal. 

It  18  tbe  contention  of  tbe  city  tbat  Zln- 


melster &  Sons  are  not  engaged  In  the  manu> 
facture  of  coffee,  and  it  asserts  tb%t  coSto 
grows  and  is  not  manufactured,  that  you 
cannot  make  or  manufacture  coffee,  but  can 
only  grow  It,  and  therefore  the  appellee  com- 
pany Is  not  engaged  in  the  manufacture  of 
coffee  or  coffee  products,  but  only  in  putting 
the  t.riglnal  product  through  certain  pro- 
cesses for  its  refinement  and  improvement 

On  the  other  hand,  Zlnmelster  &  Sons  con- 
tend that  it  is  manufacturing  coffee  in  tiie 
sense  that  the  term  "manufacture"  Is  em- 
ployed in  the  tax  exemption  statutes,  in.  tbat 
it  takes  a  raw  material,  which  is  then  abso- 
lutely unfit  for  use,  and  converts  it  into 
a  finished  article  of  commerce.  It  does  this 
work  at  its  factory  In  Louisville,  employing 
a  large  force  of  helpers  and  using  extensive 
and  sdentiflc  machinery.  The  processes 
which  appellee  uses  cannot  be  performed  at 
all  by  a  small  grocery  or  householder.  These 
processes  can  be  accomplished  only  by  "spe- 
cially constructed  scientific  madiinery  and 
by  skilled  manipulation." 

In  the  recent  case  of  Lorillard  Co.  v.  Boss, 
Sheriff,  183  Ky.  217,  209  S.  W.  39,  wo 
held  that  the  word  "manufacture,"  in  the 
sense  in  which  It  is  employed  In  the  statute 
quoted  above,  does  not  import  the  meaas  or 
methods  employed,  or  the  nature  or  num- 
ber of  processes  resorted  to,  or  the  size 
of  the  factory  or  the  number  of  hands  it 
employs,  or  the  volume  of  machinery  in  use, 
but  the  result  accomplished,  whether  the  ar- 
ticle Is  manufactured  or  not.  Ibat  was  a 
tobacco  case,  and  the  Lorillard  Company 
purchased  large  quantities  of  raw  tobacco 
and  gathered  it  In  its  warehouse  or  place  of 
business  in  the  dty  of  Louisville  for  the 
purpose  of  regrading,  stemming,  and  re- 
drying  it  This  plant  is  equipped  with  en- 
gipes  and  other  machinery  and  appliances 
used  to  stem  and  redry  the  tobacco.  It  was 
the  contention  of  the  Lorillard  Company  that 
It  was  manufacturing  tobacco,  but  the  facts 
of  that  case  clearly  showed  that  the  Loril- 
lard Company  only  gathered  raw  tobacco 
at  its  warehouse  in  Louisville  for  the  pur- 
pose of  regrading,  stemming,  and  redrylng 
it  before  forwarding  it  to  other  factories 
where  the  tobacco  was  worked  into  a  finished 
product  ready  for  market  and  consumption 
by  the  public.  We  held  tbat  the  tobacco  and 
machinery  in  the  warehouse  were  not  at 
tbe  plant  for  the  purpose  of  manufacture  in 
the  sense  in  which  the  term  "manufacture" 
is  used  In  the  statutes  under  discussion,  and 
that  the  Lorillard  Company  was  liable  for 
the  tax.  Tbat  was  on  the  idea  that  only  a 
part  of  the  work  necessary  to  turn  out  a 
finished  product  ready  for  market  and  con- 
sumption was  taken  by  the  Lorillard  Com- 
pany at  its  place  in  Louisville,  its  main  man- 
ufacturing establishment  being  located  some- 
where in  the  Ease  to  which  this  tobacco 
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was  carried  after  the  few  preliminary  steps 
were  taken  at  the  LousiTille  house.  The 
Eastern  manufacturing  establishment  of  the 
LorlUard  Company  made  the  tobacco  into 
plugs,  twists,  cigars,  etc.,  but  no  such  product 
was  turned  out  by  the  Louisville  house. 
We  therefore  held  that,  as  the  Loulsyille 
plant  did  not  produce  a  finished  product 
ready  for  consumption  or  for  sale  to  the 
public  In  general,  It  was  not  a  manufacturing 
plant  within  the  terms  of  the  statute  ex- 
empting such  plant  from  city  taxation.  The 
LorlUard  Company  Case  followed  the  prin- 
ciples announced  in  the  American  Tobacco 
Co.  T.  City  of  Bowling  Orera,  181  Ky.  416, 
205  S.  W.  670. 

The  case  at  bar  is  very  similar  to  the 
tobacco  cases,  except  that  Zinmeister  & 
Sons  imported  the  raw  material  and  perfect- 
ed It  for  sale  in  the  open  market  and  con- 
sumption by  the  public.  It  takes  the  raw 
coffee  in  its  natural  state,  wholly  unfit  for 
consumption  by  the  human  family,  and  so 
cleanses,  purifies,  dries,  roasts,  and  reduces 
it  as  to  make  it  an  article  of  food  and  drink, 
suited  to  the  marts  of  trade 

If  a  concern  which  buys  tobacco,  cleanses, 
regrades,  and  otherwise  prepares  it  so  as 
to  make  it  an  article  of  commerce.  Is  a  manu- 
facturer, we  can  see  no  reason  why  a  oxkcern 
which  imports  green  coffee  and  puts  it 
through  the  seTeral  processes  necessary  to 
make  it  fit  for  human  consumption  Is  not 
also  a  manufacturer  and  the  output  the  re- 
sult of  "manufacture"  within  the  meaylug 
of  the  statutes  exempting  manufacturers 
from  taxation  for  dty  purposes. 

We  haTe  held  that  a  sawmill  which  con- 
verts logs  Into  lumber  is  a  manufacturing  es- 


tablishment (Bogart  ▼.  Tyler,  Adm'r,  119 
Ky.  637,  65  S.  W.  709,  21  Ky.  Law  Rep. 
1452),  and  that  a  flouring  mill  is  a  manu- 
facturing establishment  (HaU  &  Son  v.  Guth- 
rie, 103  8.  W.  721,  31  Ky.  Law  Rep.  801). 

Whether  a  refining  process  applied  to  a 
given  article  is  "manufacture"  within  the 
meaning  of  the  Statutes  (section  4019al0) 
depends  upon  the  particular  facts  of  the  case. 
Courts  have  experienced  mudi  difiicnlty  in 
determining  what  is  a  manufacturing  estab- 
lishment and  what  is  included  in  the  term 
"manufacture."  There  is  no  hard  and  fast 
rule  by  which  to  determine  whether  a  given 
establishment  is  a  "manufacture,"  but  all 
the  facts  and  circumstances  must  be  taken 
into  consideration  In  determining  whetber 
the  establishment  is  or  is  not  to  be  so  reck- 
oned. Whether  it  is  such  an  establishment 
does  not  depend  upon  the  size  of  the  plant, 
the  number  of  men  employed,  the  nature  of 
the  business,  or  the  article  to  be  manufac- 
tured, but  upon  all  these  together  and  upon 
the  result  accomplished. 

If  raw  material  Is  converted  at  a  factory 
or  plant  Into  a  finished  product,  complete 
and  ready  for  the  final  use  for  which  it  Is 
Intended,  or  so  completed  as  that  in  the  <»- 
dlnary  course  of  business  of  the  concern  It 
is  ready  to  be  put  upon  the  open  market 
for  sale  to  any  person  wishing  to  bay  It, 
the  plant  which  turns  it  oat  is  a  manufac- 
turing establishment  within  the  meaning  of 
the  Statutes,  and  we  think  the  trial  court 
correctly  held  the  petition  ot^  appellee  good 
and  awarded  the  Injunction  prayed.  Wbere- 
fore,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Digitized  by 


Google 


Tex.) 


OKNEBAIi  BONDINO  A  CASUAI<TY  UTS.  00.  r.  MOSELuET 
(lit  s.w.) 


961 


•  ENERAL    BONDINS   &   CASUALTY    INS. 

CO.  etal.  V.  MOSELEY«tal. 

(No.  2834.) 

(Supreme   Ck>urt  of   Teias.     May    5,    1920.) 

1.  Corporations  «s>90(2)  —  Contraot  right 
trajtsferred  In  payment  for  stooi(  is  "property 
actuaiiy  received." 

Contract  rlKhta  transferred  to  a  corporation 
In  payment  for  stoclc  to  the  extent  of  their 
value  are  "property  actually  received"  by  the 
corporation  within  Const  art.  12,  {  6. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Actually 
Beceive.] 

2.  Corporations  <8=>99(2)— InsnraBce  $=>33— 
Stoelc  suMcrlbor's  not*  secured  by  first  mort- 
gage is  "property  aotuaily  received." 

Note  of  a  subscriber  to  corporate  stock  in 
an  insurance  company,  secured  by  valid  first 
mortgage  on  real  estate  to  which  the  subscriber 
has  title,  accepted  by  the  corporation  in  pay- 
ment for  the  stoelc,  is  "property  actually  re- 
ceived," within  the  meaning  of  Const,  art.  12, 
I  6,  so  that  Acts  1909,  c.  108,  authorizing  the 
incorporation  of  insurance  companies  whose 
capital  consists  of  first  mortgages  on  unincum- 
bered realty  in  Texas,  is  valid. 

Error  to  Court  of  Civil  Appeals  of  Sev- 
enth Supreme  Judicial  District. 

Action  by  A.  Mosetey  and  another  against 
the  (Seneral  Bonding  ft  Casualty  Insurance 
Ck>nipany  and  others.  To  review  the  judg- 
ment for  plalntifTs,  defendants  bron^t  error 
In  the  Coart  of  Civil  Appeals,  which  affirm- 
ed (174  S.  W.  1031),  and  defendants  bring 
error.  Judgment  of  the  district  court  and 
Court  of  C!lvll  Appeals  reversed,  and  cause 
remanded  to  the  district  court. 

Locke  ft  Loclce,  of  Dallas,  for  plaintiffs  In 
error. 

M.  M.  Harlilns,  of  Quanah  (Jno.  W.  Veale, 
of  Amailllo,  of  counsel),  for  defendants  In 
error. 

PHILLIPS,  0.  J.  The  suit  was  one  for  the 
cancellation  of  a  note  and  deed  of  trust  upon 
land  to  secure  its  payment,  given  by  the 
plaintiffs  for  shares  of  stocli  in  the  defendant 
corporation,  upon  the  ground  of  fraud  In  the 
procurement  of  the  plaintlfFs'  subscription 
agreement,  and  because,  as  Is  claimed,  the 
note  and  mortgage  were  not  "property"  with- 
in the  meaning  of  Section  6  of  Article  12  of 
the  Constitution,  and  hence  could  not  be  ac- 
cepted In  payment  for  the  stock. 

It  is  undisputed  that  the  mortgage  was  a 
first  mortgage  upon  the  land;  that  the  title 
of  the  plaintiffs  to  the  land  was  valid;  and 
tliat  the  value  of  the  land  was  double  the 
amount  of  the  note,  a  policy  of  fire  insurance 
for  $3,000.00  covering  the  buildings  on  the 


property  having  been  delivered  to  tlie  corpo- 
ration with  loss  payable  to  it. 

The  corporation  was  organized  under  Sec- 
tion 62  of  the  Act  of  1909.  By  the  provisions 
of  that  act  its  capital  could  consist  of  first 
motrtgages  upon  unincumbered  real  estate  In 
this  state,  the  title  to  which  was  valid  and 
whose  market  value  was  double  the  amount 
loaned  thereon  exclusive  of  buildings,  unless 
the  buildings  were  insured  In  some  responsi- 
ble company  and  the  policy  or  policies  were 
transferred  to  the  corporation.  Article  4711, 
Revised  Statutes. 

The  question  In  the  case  Is  whether  the 
subscribers'  note  and  first  mortgage  upon 
the  land  constituted  "property  actually  re- 
ceived" by  the  corporation,  within  the  mean- 
hig  of  Section  6  of  Article  12  of  the  Ckinsll- 
tutloD. 

[1,2]  We  held  In  Washer  v.  Smyer,  109 

Ter. ,  211  S.  W.  985,  4  A.  L.  B.  1320,  that 

the  naked  note  of  a  subscriber  to  the  capital 
stock  of  a  corporation  given  in  payment  of 
his  subscription  was  not  property  within  the 
Intendment  of  the  Constitution,  since  it  was 
simply  his  promise  to  pay  the  amount  of  his 
subscription  In  another  form.  But  under  the 
established  rule  of  decision  In  this  court, 
that  cd&tract  rights  transferred  to  a  corpora- 
tion in  payment  for  stock  are,  to  the  extent 
of  their  value,  "property  actually  received" 
by  the  corporation,  (Ck>le  v.  Adams,  92  Tex. 
171,  46  S.  W.  790>— «  dedslon  whose  sound- 
ness cannot  be  controverted — a  subecrlber** 
note  secured  by  a  valid  first  mortgage  upon 
real  estate,  accepted  by  the  corporation  In 
payment  for  stock,  cannot  be  held  as  other 
than  property  In  the  full  sense  of  the  (Consti- 
tution. The  corporation  thereby  obtalils 
something  nTore  than  the  mere  promise  of 
the  subscriber  to  pay.  It  obtains  the  right 
to  have  the  land  appropriated  to  the  payment 
of  the  note.  This  Is  a  valuable  right,  a  pr<^ 
erty  right,  as  fully  so  as  any  contract  right, 
and,  in  general,  as  valuable  as  any  such  rig^t. 
The  corporation  receives  It  and  owns  it.  It 
constitutes  a  distinct  asset  in  its  hands; 
recognized,  generally,  as  one  of  the  most  sta- 
ble, desirable  and  easily  convertible  forms  of 
property,  as  Instanced  by  the  Legislature's 
Act  authorizing  the  capital  of  such  corpora- 
tions as  this  one  to  consist  of  such  mortgages. 

The  right  acquired  under  such  mortgages  Is 
clearly  property,  and  the  law  was  therefore 
one  within  the  power  of  the  Legislature  to 
enact 

The  judgments  of  the  District  Court  and 
Court  of  Civil  Appeals  are  reversed  and  the 
cause  remanded  to  the  District  0>urt  for 
trial  upon  the  issues  of  fraud. 

HAWKINS,  J.  In  tills  case  I  will  file 
later,  a  statement  of  my  views. 
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(lex. 


MA88IE  V.  HUTCHISON  at  al.     (No.  2595>, 

(Snpreme   Court  of  Texas.     May    19,   1020.) 

Trial  «s>255(4)— Inatruetlon  to  limit  witness' 
testimony  uaneoeeeary  In  akssooe  of  reqatst. 

A  party  who  objected  to  the  admiaaion  of 
teatimony,  admissible  for  certain  purposes,  bat 
did  Oct  ask  the  trial  court  to  place  any  Umita" 
tion  thereon  by  special  charge  or  otherwise,  is 
not  entitled  to  have  the  judgment  of  the  trial 
court  reversed  for  failure  to  limit  the  testi- 
mony. 

Error  to  Court  of  Civil  Appeals  of  Seventb 
Supreme  .Tudlclal  District. 

Suit  by  Rachael  L.  Hutchison  and  others 
against  W.  iS..  Massie.  There  was  a  Judg- 
ment in  favor  of  defendant  which  was  re- 
versed by  the  Court  of  Civil  Appeals  (159  S. 
W.  315),  and  defendant  brings  error.  Re^ 
versed  and  remanded. 

Stephens  &  Miller,  of  Ft  Worth,  for  plaln- 
tUC  in  error. 

Randolph  &  Randolph,  of  Plainview,  and 
T.  P.  Adams,  of  Wichita  Falls,  for  defend- 
ants in  error. 

GREENWOOD,  J.  The  defendants  1b  error 
sued  the  plalntlic  in  error  la  the  district 
court  of  Floyd  county  to  recover  the  title  to, 
and  possession  of,  a  section  of  land  in  that 
county.  The  district  court  rendered  judgmeat 
for  plaintiff  in  error. 

It  was  shown  by  uncontradicted  evidence 
that  at  one  time  the  land  belonged  to  Dr. 
Jones  and  his  wife,  and  that  defendants  in 
error  were  their  heirs  and  were  entitled  as 
such  heirs  to  recover,  unless  Dr.  Jones  and 
wife  conveyed  the  land  in  1878  to  one  C.  W. 
Haxton,  under  whom  plaintiff  in  error  Massie 
claimed. 

The  evidence  offered  by  plaintiff  in  error 
Massie  to  prove  the  existence,  contents,  and 
destruction  of  a  deed  to  the  land  from  Dr. 
Jones  and  wife  to  C.  W.  Haxton,  was 
entirely   circumstantial. 

Certain  collateral  facts  having  a  tendency 
to  support  the  conclusion  that  the  deed  was 
executed  were  testified  to  by  the  witnesses 
Marion  T.  Chase  and  Angle  Idol.  Defendants 
in  error  objected  to  the  admission  of  this 
testimony,  but  did  not  ask  the  trial  court  to 
place  any  limitation  thereon,  by  special  charge 
or  otherwise.  The  Court  of  Civil  Appeals  of 
the  Seventh  District  held  that  the  testimony 
should  not  have  been  excluded,  on  defendants 


in  error's  objection,  but  reversed  the  Judgment 
of  the  district  court  because  of  the  failure  of 
the  presiding  Judge  to  give  a  limiting  charge, 
without  request  therefor.    159  S.  W.  319. 

The  writ  of  error  was  granted  to  settle  the 
conflict  between  the  decision  ordering  a 
reversal  of  the  trial  court's  Judgment  for  the 
Judge's  omission  to  give  an  nnrequested, 
limiting  charge,  and  numerous  decl^ons  of 
this  court  and  of  other  Courts  of  Civil  Ap- 
peals. 

Shumard  v.  Johnson,  66  Tex.  72,"  17  S.  W. 
398,  is  decisive  against  the  action  of  the  Court 
of  Civil  Appeals  in  ordering  the  reversal  of 
the  trial  court's  Judgment    There  it  Is  said:' 

"The  contract  between  Johnson  and   Dorie 

was  objected  to  in  the  court  below  on  several 
grounds,  but,  in  this  court,  the  only  complaint 
is  that  in  admitting  the  document  the  court  be- 
low did  not  inform  the  jury  of  the  restricted 
purposes  for  which  it  was  allowed.  There  was 
no  request  for  such  statement  of  particular  uses 
at  the  time  the  paper  was  put  in  evidence,  or  in 
the  final  submission  of  the  case  to  th«  jury. 
There  was  no  error  in  the  mere  omission  of 
the  court  to  qualify  the  admission  of  the  con- 
tract, of  its  own  motion,  without  suggestion  or 
request  of  defendant.  •  •  •  The  appellant 
cannot  complain  here  that  the  court  below  was 
not  more  vigilant  for  him  than  he  was  for 
himself." 

Some  of  the  cases,  wherein  this  court  and 
the  Court*  of  Civil  Appeals  have  announced 
the  same  rule  as  did  Shumard  v.  Johnson,  are 
Walker  v.  Browu,  66  Tex.  6S«,  1  S.  W.  797; 
By.  Co.  v.  Johnson,  72  Tex.  100,  lO  S.  W, 
328;  Ry.  Co.  v.  George,  85  Tex.  XB8,  1»  S.  W. 
1036;  Boos  v.  Lewyn,  5  Tex.  Civ.  App.  693, 
23  S.  W.  450,.  24  S.  W.  540;  Ins.  Co.  v.  Baker, 
10  Tex.  Civ.  App.  615,  81  8.  W.  1073 :  Hartt 
V.  Cattle  Co.  (Qv.  App.)  210  S.  W.  615. 

Because  of  the  error  of  the  Court  of  Civil 
Appeals  in  holding  titiat  defendants  la  error 
were  entitled  to  have  the  judgment  of  the 
trial  court  reversed  for  failure  to  limit  tlie 
witnesses'  testimony,  in  the'  absence  of  a 
request  that  any  such  limitation  be  put  on 
the  testimony  by  defendants  in  error.  It  is 
ordered  that  the  judgment  of  the  Court  of 
Civil  Appeals  be  reversed;  but,  inasmuch  as 
that  court  has  not  disposed  of  defendants  in 
error's  assignment  of  error  <4iallengin£  the 
sufficiency  of  the  evidence  to  sustain  the 
Judgment  for  plaintiff  in  error,  it  Is  ordered 
that  this  cause  be  remanded  to  the  Court  ot 
Civil  Appeals  for  the  determination  of  that 
assignment. 
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8T.  LOUJS  &  ^    F.   R.   CO.  V.   WHITE. 

(No.  2659.) 

(Sapreme  Court  of  Texas.    June  2,  1920.) 

Carriers  «=3229  (2)— Measure  of  damages  for 
delay  In  deHvery  of  stock  stated. 

Where  a  oegligent  delay  In  delivering  stock 
•resulted  in  the  loss  of  the  market  on  the  day 
of  arrival,  as  there  was  no  time  left  to  shape 
them  for  market  on  that  day,  the  proper  meas- 
ure of  damages  is  the  difference  between  mar- 
ket value,  bad  they  arrived  without  -delay  or 
injury,  and  market  value  on  the  first  market 
after  their  arrival  for  which  they  could  be 
prepared  by  ezerciie  of  reasonable  dlUgence. 

Krror  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  J.  B.  White  against  the  St  Lou- 
Is  &  San  Francisco  Railroad  Company.  Ver- 
dict and  Judgment  for  defendant  In  the  dis- 
trict court  From  an  affirmance  by  the  Court 
of  Civil  Appeals  (ICO  S.  W.  1128),  defendant 
brings  error.    Judgments  affirmed. 

A.  H.  Itashiell,  of  Terrell,  and  Andrews, 
Rtreetman,  Bums  &  Logne,  ot  Houston,  for 
jdalntiff  in  error. 

Wynne  &. Wynne,  of  Kaufman,  for  defend- 
ant In  eiTor. 

GREENWOOD,  J.  In  this  case,  defendant 
in  error  recovered  of  plaintiff  in  error  dam- 
ages sustained  by  cattle  belonging  to  defend- 
ant in  error  from  rough  handling  and  de- 
lays occasioned  by  the  negligence  of  plaintiff 
in  error  in  transporting  the  cattle  to  market 
at  Chicago.  Had  ordinary  care  been  exer- 
cised, plalntio:  in  error  would  have  delivered 
the  cattle  In  time  for  them  to  have  been 
sold  on  Monday's  market.  The  cattle  were 
delivered  at  2:30  p.  m.  on  Monday.  The 
market  closed  .30  minutes  later.  There  was 
testimony  that  this  was  too  late  to  place  the 
cattle  on  the  market  before  Tuesday,  be- 
cause it  required  an  hour  or  an  hour  and  a 
half  to  shape  up  the  cattle  for  the  market. 
The  decline  in  the  market  price  of  the  cat- 
tle from  Monday  to  Tuesday  was  15  cents 
per  1(X)  pounds.  Defendant  in  error  was  al- 
lowed compensation  for  this  decline  in  the 
verdict  on  which  judgment  was  rendered  by 
the  trial  court  The  charge  stated  the  meas- 
ure of  damages  to  be  the  difference  between 
the  market  valTie,  at  Chicago,  of  the  cattle, 
bad  they  arrived  without  delay  or  Injury,  and 
their  market  value,  at  Chicago,  upon  the  first 
market  after  their  arrival  for  which. they 
could  be  prepared  by  the  shipper  by  the  use 
of  reasonable  diligence. 

Plaintiff  in  error  urged  In  the  Court  of  Civ- 
il Appeals,  and  urges  here,  that  the  deliv- 
ery of  the  cattle,  before  the  close  of  the  maiv 
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ket  on  Monday,  precluded  any  recovery  by 
defendant  In  error  on  accdunt  of  the  decline 
in  j:he  market  after  Monday,  regardless  of 
the  time  required  to  put  the  cattle  in  shape 
for  sale  on  the  market.  In  support  of  this 
position  the  decision  of  the  Texarkana  Court 
of  Civil  Appeals  IS  cited  In  C,  B.  I.  &  O.  Ry. 
Co.  V.  Young  &  BaU,  107  S.  W.  127.  In  that 
case,  it  was  held  that  the  proper  measure 
of  damages  for  delay  in  a  cattle  shipment 
was  the  difference  in  market  value  of  the  cat- 
tle, at  destination,  at  the  time  of  their  de- 
livery to  the  consignee,  and  their  market 
value,  at  destination,  at  the  time  and  in  tlie 
condition  in  which  they  should  have  arrived, 
and  it  was  further  held  that  the  shipper 
could  not  recover  for  any  loss  occurring  aft- 
er the  delivery  of  the  cattle  to  the  consignee 
because  the  cattle  could  not  be  rested  and 
fed  and  watered,  after  deHvery,  before  the 
close  of  the  day's  market 

The  Dallas  Court  of  Civil  Appeals,  In  re> 
fusing  to  follow  the  decision  In  C,  R.  I.  & 
0.  Ry.  Co.  V.  Xoung  &  Ball,  supra,  cited 
with  approval  the  opposite  conclusion  of  the 
Austin  Court  of  Civil  Appeals,  in  an  oplnlou 
of  Chief  Justice  Key  In  Ft  W.  ft  R.  G.  Ry. 
Co.  V.  Albln,  142  S.  W.  933. 

The  writ  of  error  was  granted  because  of 
the  conflict  between  the  decision  In  this  case, 
reported  in  160  S.  W.  1128,  which  foUows  the 
Albln  Case,  and  the  decision  In  C,  R.  I.  ft  G. 
Ry.  0>.  V.  yooog. 

There  Is  no  difference  in  actual  loss  to  a 
shipper  from  a  negligent  failure  to  deliver 
cattle  until  the  dose  of  a  day's  market  and 
from  such  failure  to  deliver  until  too  near 
the  market's  dose  to  effect  sales.  The  ship- 
per cannot  reasonably  be  required  to  do  more 
in  getting  cattle  on  the  market  than  to  ex- 
ercise ordinary  care.  Complete  compensa- 
tion for  the  actual  consequence  of  the. car- 
rier's wrong  would  be  denied,  were  the  ship- 
per not  allowed  to  recover  for  a  decline  In 
market  prices  which  occurred  before  he  could 
sell  on  the  first  market  open  to  him,  before 
he  was  at  all  in  default  and  it  cannot  be 
said  to  be  a  negligent  act  In  law  to  pre- 
pare cattle  for  market  In  the  customary 
way.  In  G.,  C.  ft  S.  F.  Ry.  Co.  v.  McCarty, 
82  Tex.  612,  18  S.  W.  716,  It  seems  to  have 
been  assumed  that  the  time,  after  arrival, 
at  which  cattle  could  have  been  made  ready 
for  the  market,  would  be  the  time  to  ascer- 
tain their  value,  for  the  purpose  of  measur- 
ing damages  for  delay  In  their  shipment. 
See,  also,  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Henry, 
81  S.  W.  334 ;  Ayres  v.  O.  ft  N.  W.  Ry.  Co., 
75  Wis.  216,  43  N.  W.  112?. 

In  our  opinion,  the  question  was  rightly 
determined  by  the  Court  of  Civil  Appeals, 
and  the  Judgments  of  the  district  court  and 
of  the  Court  of  Civil  Appeals  are  affirmed. 
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COX  V.  ST.  LOUIS  &  S.  F.  R.  CO. 
(No.  2624.) 

(Bnpreme  Oovrt   of  Texas.     Jnn«  2,    1920.) 

i.  Comnoreo  «3>27(S)  —  Tniokor  ooloadiBa 
frolBht  ohlppo^  to  anothor  stato  omployod  in 
"Intorstato  ooaiinereo." 
A  tracker  injured  in  anloading  freight  ship- 
ped from  another  state  is  employed  by  a  car- 
rier   in    "interstate    commerce,"    and    liability 
therefor  ia  goTemed  by  the  federal  Employers' 
laabiUty  Act  (U.  S.  Comp.  St  H  8657-8665.) 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

2.  Master  and  tsrvant  «s9l80(i)--F«llow.s«rv- 
ant  rule  ander  fsdarai  act  defined. 

The  federal  Ehnployers'  Liability  Act  (T7. 
S.  Comp.  St  li  86S7-8665)  fixes  liability  on 
the  carrier  for  injuries  from  negligence  of  any 
employe  of  the  carrier  whether  negligent  em- 
pIoy4  is  a  Tlce  principal  or  a  fellow  servant  of 
the  injured  employ^. 

3.  Master  mad  servant  «s»288(l3)  — Aunmp- 
tloa  of' risk  after  assnranee  of  safety  of  man- 
ner of  nnloadlnfl  tmek  held  for  Jnry. 

Assumption  of  risk  by  a  trucker  injured  in 
unloading  a  truck  in  a  required  manner,  after 
he  had  been  assured  of  its  safety  by  his  fore- 
man assiating  in  the  work,  keld  for  the  jury. 

4.- Master  and  servant  <=s>220(8)— Assnmptlon 
of  risk  after  assnranoe  of  safety  defined. 
Where,  after  calling  attention  to  possible 
danger,  a  servant,  relying  on  his  foreman's 
assurance  of  safety,  proceeds  to  do  work  in  a 
required  manner,  he  cannot  be  charged  with 
assumption  of  risk  unless  the  danger  is  so  ob- 
vious tliat  an  ordinarily  prudent  person  would 
appreciate  it,  despite  the  assurance. 

5.  Master  and  servant  $=>2I7(2B)  —  Railroad 
trncfcer  held  not  to  have  assumed  risk  of 
foreman's  negllgenoe. 

Where  a  railroi^d  trucker  assisted  by  his 
foreman  in  unloading  bundles  from  a  truck  in 
a  manner  required  by  the  foreman  was  injured 
by  the  foreman  swinging  his  end  of  a  bundle 
before  the  trucker  was  ready,  and  before  it 
reasonably  appeared  so,  there  was  no  assump- 
tion of  risk  as  to  the  foreman's  negligence  in 
swinging  bis  end,  as  the  nature  of  the.  act  pre- 
cluded knowledge  or  discovery  thereof  in  time 
to  have  averted  injury. 

6.  Appeal  and  error  «s>l083(l)— Indfment  of 
trial  court  affirmed  notwithstanding  findings 
of  Court  of  Civil  Appeals. 

Where  the  Court  of  Civil  Appeals  does  not 
find  against  any  fact  essential  to  plaintiff's  re- 
covery and  the  Supreme  -  Court  does  not  ap- 
prove its  conclusions  of  law  on  which  it  based 
its  judgment  reversing  a  judgment  for  plaintiff, 
its  judgment  will  be  reversed  and  the  judg- 
ment of  the  trial  court  affirmed. 

Error  to  Court  of  Civil  Appeals  of  Flftb 
Supreme  Judicial  District 

Action  by  S.  B.  Cox  against  the  St  Louis 
&  San  Francisco  Railroad  Company.    Judg- 


ment for  plaintiff  was  reversed  by  tbe  Court 
of  Civil  AppeaU  aSS  S.  W.  104%.  and  plais- 
tiff  brings  error.  Reversed,  and  Judgment 
of  the  district  ooort  afflrmed. 

Randell  &  Randell  and  B.  L.  Jooea,  all  o( 
Sherman,  for  plaintiff  in  error. 

Head,  Smith,  Mazey  A.  Head,  of  Staerman, 
and  Andrews,  Ball  &  Streetman,  of  Hooston, 
for  defendant  in  error. 

GREENWOOD,  J.  TUs  was  a  suit  by 
plaintiff  in  error.  Cox,  to  recover  damages 
of  defendant  in  error,  St  Lonls  &  San  Fran- 
cisco Railroad  Company,  for  pwsonal  In- 
Jnries. 

Cox  waa  employed  by  the  railroad  eompa- 
ny  as  a  trucker  at  Hugo,  Okl.    He  was  di- 
rected by  his  foreman,  named  Reams,  to  un- 
load four  bundles  of  paper,  each  wdglilng 
110  pounds,  by  throwing  them,  with  Reams' 
help,  from  the  truck  to  the  top  <tf  a  pile 
BOEte  four  feet  In  height,  while  resting  the 
handles  of  the  truck  on  the  warehouse  floor 
and  while  holding  down  the  handles  with 
one  foot     Reams   was  anthmlxed  hy  tbe 
railroad  company  to  determine  tbe  manner 
in  which  the  paper  should  be  nnloaded  and 
to  direct  Coz  In  unloading  some.    The  paper 
was  part  of  a  shipment  from  Paris,  Tex., 
to  Hugo,  Okl.    Cox  had  started  to  raise  the 
truck  handles  so  as  to  dump  the  i)aper  from 
the  truck  to  the  floor,  with  a  view  of  raising 
it  from  the  floor  to  the  top  of  the  pile,  when 
he  was  stopped  by  the  above  directions  from 
Reams.    Cox  said  when  he  received  his  di- 
rections:     "Mr.    Beams,     the    track     will 
dump."    Reams  replied: 

"They  won't  do  anything  of  the  kind.  Back 
np  and  let  them  down  and  put  your  foot  on  the 
truck  handle,  and  we  will  unload  from  the 
truck." 

While  Reams  and  Cox  were  nnloadins  the 
bandies  in  accordance  with  Reams'  Instruc- 
tions and  while  throwing  off  the  aecMicI  liiui- 
dle,  the  truck  handles  suddenly  struck   Cox 
In  the  chest,  causing  his  injuries.    Tbe  faas- 
dles  flew  up  when  Cox's  foot  released  same, 
which  was  occasioned  by  the  act  of  Reams 
in  swinging  his.  end  of  the  bundle  of  paper 
before  Cox-  vraa  ready  to  swing  his  end  and 
before  it  reasonably  appeared  to  Cox  tliat  he 
was  ready  to  make  ttie  swing.    Tiie  acts  of 
Reams,  in  the  manner  in  whidi  he  directed 
the  bundles  to  be  unloaded- and  in  too  Itastily 
swinging  bis  end  of  the  second  bundle,  'trere 
negligent;   and  his  negligence  was  the  proxi- 
mate cause  of  tbe  Injuries  to  Cox.    All  of  the 
above  facta  were  pleaded  and  have  sapper; 
in  the  evidence.    The  charge  of  tbe    tri^i' 
court  authorised  a  verdict  for  Cox  on   find- 
ings of  negligence  of  Reams,  with  respect  to 
either  the  manner  In  which  he  directed  Cox 
to  do  the  work  or  the  manner    in    -whicfc 
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he  (Readtk)  did  bis  part  of  the  nnloadtng. 
Itie  trial  conrt  entered  a  Jadgment  lor  Cox 
on  a  general  verdict 

The  Dallas  Conrt  of  ClvU  Appeals  reversed 
the  trial  court's  Judgment  and  rendered  judg- 
ment for  the  railroad  company  on  two  con- 
dnslons  of  law,  Yht.:  First,  that  Beams  was 
a  fellow  servant  of  Cox;  and,  second,  that 
Cox  assumed  the  risk  of  Injury  from  Beams' 
acts  of  negligence.    168  8.  W.  1042. 

[1]  Cox  suffered  his  injuries  while  he  was 
engaged  In  unloading  freight  shipped  from 
Texas  to  Oklahoma.  He  was  therefore  in- 
jured while  employed  by  the  carrier  in  In- 
teiBtate  comnderce,  and  liability  for  his  In- 
juries is  governed  by  the  federal  Employers' 
LlablUty  Act.  Soutbern  Paclflc  Co.  v.  In- 
dustrial Accident  Commission,  251  IT.  S.  259, 
40  Sup.  Ct  130,  64  U  Bd.  . 

[2]  The  plain  words  of  the  federal  act,  no 
less  than  the  decisions  coostming  It,  fix  Ua- 
blllty  on  the  carrier  for*  iojurlea  resulting 
from  the  negligence  of  any  employ^  of  the 
carrier,  regardless  of  whether  the  negligent 
employ^  is  a  vice  principal  of  the  carrier 
or  a  fellow  servant  of  the  Injured  employ^. 
So,  the  conclusion  of  the  Court  of  Civil  Ai>- 
peals  cannot  be  upheld  denying  a  recovery  to 
Cox  on  the  ground  f&at  Beams  was  Ills  fU- 
low  servant.  Boldt  v.  Pennsylvania  B.  B. 
Co.,  245  V.  a.  446,  88  Sup.  Ct.  139,  62  L.  Ed. 
886;  Second  Employers'  Liability  Cases,  223 
U.  S.  1,  32  Sup.  Ct.  109,  66  L.  Ed.  327,  38 
L.  B.  A.  (N.  S.)  44. 

[t-S]  The  case  not  coming  within  the  daas 
as  to  which  the  defense  of  assumption  of 
risk  was  eliminated  by  the  act  of  Congress, 
we  must  apply  the  common-tew  rules  in 
reaching  a  conclusion  as  to  how  far  that 
defense  was  available  to  the  railroad  com- 
pany. 

In  behalf  of  the  railroad  company,  it  is 
urged  that  the  n^ligence  causing  the  inju- 
ries consisted  in  the  manner  in  which  .the 
work  was  required  to  be  done;  that  such 
nninner  was  known  to  Cox;  and  that  the 
dangers  Incident  thereto  were  both  obvious 
and  appreciated  by  Cox,  who  was  an  expe- 
rienced trucker.  Though  we  eliminate  from 
consideration  the  act  of  Beams  in  swinging 
too  hurriedly  his  end  of  the  bundle  of  paper, 
we  cannot  bold  that  it  was  conclusively 
shown  that  Cox  assumed  the  risk  of  injury 
from  the  manner  In  which  the  paper  was 
unloaded.  It  is  true  that  Cox  was  an  ex- 
perienced trucker.  It  is  true  that  Cox  knew 
the  manner  in'  which  he  was  ordered  to  do 
the  work.  And  it  is  true  that  Cox  was  ap- 
prehensive of  danger  at  the  time  he  received 
Beams'  order.  But,  after  Cox  had  voiced 
his  apprehension  of  danger,  he  was  assured 
by  <Mie  baving  the  authority  from  the  rail- 
road company  to  determine  and  direct  how 
the  work  should  be  done  that  his  fears  were 
unfounded;  and  he  testified  that,  after  re- 
ceiving this  assurance^  he  believed  that  the 


work  could  be  done  as  directed,  with  safety, 
by  the  exercise  of  ordinary  care. 

An  apprehension  of  danger,  which  has  been 
removed  through  unfounded  assurances  of 
safety,  can  have  no  more  effect  in  determin- 
ing whether  a  risk  has  been  assumed;  than 
if  it  had  never  existed.  It  must,  of  necessi- 
ty, be  a  subsisting  apprehensicm  If  It  is  to 
furnish  an  essential  element  to  sustain  the 
defense  of  assumed  risk.  Bence  the  sound- 
ness cannot  be  questioned  of  the  rule  that 
where  the  servant  proceeds  to  do  the  mas- 
ter's work  In  a  required  manner,  involving 
negligence  for  which  the  master  is  responM- 
ble,  after  calling  attention  to  possible  dan- 
ger therein.  In  reliance  on  an  assurance  of 
safety  by  the  master  through  ohe  selected 
by  him  to  direct  the  work,  and  the  servant 
is  injured  by  reason  of  the  manner  in  which 
the  work  Is  done,  the  master  cannot  charge 
the  servant  with  the  assumption  of  the  risk 
of  his  Injury,  unless  the  danger  of  doing  the 
work  In  the  manner  required  is  so  obvious 
that  an  ordinarily  prudent  person  must  ap- 
preciate it,  despite  the  assurance  of  safe- 
ty. Industrial  Lbr.  Co.  v.  Bivens,  47  Tex. 
Civ.  App.  896,  106  8.  W.  837;  Orange  Lbr. 
Co.  V.  Bills,  105  Tex.  371,  160  S.  W.  582; 
GUa  Valley  By.  Co.  v.  Hall,  232  U.  S.  102, 
34  Sup.  Ct.  229,  68  L.  Ed.  621;  Coal  &  Coke 
By.  V.  Deal,  231  Fed.  810,  145  C.  O.  A.  490; 
Lord  V.  Wakefield,  185  Mass.  218,  70  N.  B. 
123;  Lack  Singletree  Co.  v.  Cherry,  166  Ky. 
790,  179  8.  W.  1072;  Blchey's  Federal  Em- 
ployers' Liability  Act,  |  73,  p.  186;  Street's 
Ed.  Shearman  &  Bedlleld  on  Kegligence,  { 
215,  p.  614. 

Here  It  was  the  duty  of  Cox  to  obey 
Beams'  directions.  There  is  no  evidence  that 
Cox  ever  attempted  the  work  of  unloading 
with  the  aid  of  a  coemployd  from  a  truck, 
with  his  foot  on  the  handles,  as  Beams  re- 
quired the  work  to  be  done.  His  conduct 
was  consistent  with  his  reliance  on  Beams' 
assurances  against  danger.  Clearly  it  was 
for  the  Jury  to  determine  whether,  in  the 
face  of  Beams'  assurances.  Cox  appreciated 
the  risk  of  his  injury  or  believed,  as  he  tes- 
tified, that  the  work  could  be  safely  per- 
formed; and,  eyen  more  clearly  was  the 
question  one  on  which  conflicting  inferences 
might  be  drawn,  and  hence  essentially  one 
for  the  Jury,  as  to  whether  the  risk  of  in- 
Jury  was  under  all  the  attendant  circum- 
stances so  obvious  that  a  person  of  ordinary 
prudence  would  have  appreciated  It,  not- 
withstanding Reams'  assurances. 

As  said  by  Justice  Holmes  In-McKee  v. 
Tourtellotte,-  167  Mass.  69,  44  N.  B.  1071  (48 
h.  B.  A.  643): 

"When  we  say  that  a  man  appreciates  a  dan- 
ger, we  mean  that  he  forms  a  judgment  as 
to  the  future,  and  that  his  judgment  is  right. 
But  if  against  this  judgment  is  set  the  judg- 
ment of  a  superior,  one  too  who,  from  the  na- 
ture of  the  callings  of  the  two  men  and  of  the 


Digitized  by 


Uoogle 


9G6 


222  SOUTHWESTBRN  BBPOBTEB 


^^ 


•upvrlor'B'  daty,  ■eema  likely  to  make  the  more 
accurate  forecast,  and  H  to  this  ii  added  a  com- 
mand to  Ko  on  with  his  work  and  to  run  the 
risk,  it  becomes  a  complex  question  of  the  par- 
ticular circumstances  whether  the  inferior  is 
not  justified  as  a  prudent  man  in  surrendering 
his  own  opinion  and  obeying  the  command." 

Under  the  ctiarge  of  tbe  trial  court,  a  ver- 
dict was  authorized  for  Cox  od  tlie  finding 
that  bis  injury  was  the  proximate  result  of 
negligence  on  tbe  part  of  Beams  in  tbe  way 
in  whlcb  he  did  his  part  of  the  work  of  un- 
loading tbe  paper;  and  the  Court  of  Civil 
Appeals  finds  that  Reams  did  swing  his  end 
of  the  bundle  of  paper  before  Cox  was  ready 
to  swing  and  before  it  reasonably  appeared 
to  Reams  that  Cox  was  ready,  and  that  such 
conduct  was  negligence  on  Reams'  part,  oaua- 
ing  the  injury. 

As  stated  above.  Cox  did  not,  as  matter  of 
law,  assume  tbe  danger  arising  from  tbe 
endeavor  to  unload  from  the  truck.  There 
is  an  utter  luck  of  evidence  to  support  the 
conclusion  that  Cos  assumed  the  risk  at- 
tributable not  to  that  endeavor  but  to  Reams' 
want  of  care  in  pursuing  It.  The  law  au- 
thorized Cox  to  assume  that  Reams  would 
«xerclse  ordinary  care  in  doing  his  part  of 
the  work.  The  result  of  Beams'  departore 
from  the  use  of  such  care  was  Instantaneous 
Injury  to  Cox.  Tbe  nature  of  Beams'  act 
precluded  knowledge  of  it  by  Cox  or  its  dis- 
covery by  him  in  time  to  have  averted  the 
injury.  Under  these  conditions,  there  could 
be  no  assumption  of  the  risk  which  arose 
from  Reams'  negligence  in  handling  his  end 
of  the  bundle  of  paper.  O.  &  O.  Ry.  Co.  v. 
Proffltt,  241  U.  S.  468,  36  Sup.  Ct.  820,  60  L. 
Ed.  1102;  C.  &  O.  Ry.  Co.  v.  De  Atl^,  241 
U.  S.  314,  36  Sup.  Ct.  310,  60  L.  Ed.  1016; 
T.  &  P.  Ry.  Co.  V.  Behymer,  189  U.  S.  468, 
23  Sup.  Ct  622,  47  L.  Ed.  905;  C,  R.  I.  & 
P.  R.  Co.  V.  Ward,  252  U.  S.  18,  40  Sup.  Ct 

275,  64  L.  Ed.  ;    Pope  v.  K.  C,  M.  &  O. 

Ry.  Co.  of  Tex.,  207  S.  W.  514. 

In  T.  &  N.  O  Ry.  Co.  v.  Kelly,  »8  Tex.  137, 
80  S.  W.  79,  the  court  approved  a  declara- 
tion of  Justice  Gaines  in  Railway  v.  Somers, 
78  Tex.  442,  14  S.  W.  780,  which  Is  as  appli- 
■cable  to  acts  of  negligence  by  employes,  for 
which  the  employer  Is  answerable,  as  to  de- 
fects, and  which  is: 

"Because  a  servant  Imows  of  one  defect  he 
does  not  take  the  risk  of  another  of  which  he 
has  no  knowledge,  and  if  both  contribute  to 
injure  him,  he  is  entitled  to  recover,  provided 
but  for  the  unknown  defect  the  accident  would 
not  have  happened." 

[6]  In  this  case,  since  the  Court  of  Civil 
Appeals  made  no  finding  against  the  exlstr 


ence  of  any  fact  essential  to  plalntUTs  re- 
covery, and  since  we  do  not  approve  tbe 
conclusions  of  law,  on  which  alone  fhat  court 
based  its  Judgment,  it  becomes  our  duty,  un- 
der the  settled  practice  in  this  court,  to  re- 
verse the  Judgment  of  the  Court  of  Civil  Ap- 
Iteals  and  to  atflrm  the  Judgment  of  the  dis- 
trict court  Beck  v.  Texas  Co.,  105  Tex.  303, 
148  S.  W.  295;  Tweed  v.  Tel.  Co.,  101  Tex. 
247,  166  S.  W.  696,  177  S.  W.  961. 
It  ii  so  ordered. 


HEFNER  V.  FIDELITY  A  CASUALTY  CO. 
OF  NEW  YORK.    (No.  2630.) 

(Supreme  Court  of  Texas.    June  9,  1920.) 

i.  Insaraaea  «s>66S(5)— Evldenoe  •bowing  tfis- 
ability  rasMltins  fron  aeeldest  was  tetal,  bet 
not  imaadtato. 
In  an  action  by  «n  attorney  on  an  accident 
insurance   policy   for   the   indemni^   provided 
therein  for  immediate,   continuous,  and   total 
disability,  evidence  held  to  show  that  the  dis- 
ability of  the  insured  resulting  from  the  acci- 
dent,  while   total   within  the   meaning  of  the 
policy,  was  not  immediate. 

2.  Insnraaoe  «s»539(6)— Attribatlng  insared'a 
oonditlon  to  disease,  and  not  to  aooidant,  no 
excuse  for  delay  In  glvlna  notice  of  loss. 
The  fact  that  physicians,  who  attended  a 
person  accidentally  injured,  attributed  hia  con- 
dition to  disease,  and  not  to  the  accident,  does 
not  excuse  a  failnre  to  give  the  company  no- 
tice of  the  accident  as  soon  as  reasonably  pos- 
sible, as  required  by  the  policy. 

Certified  Question  f  rcmi  Cortet  of  CivU  Ap- 
peals of  Eighth  Supreme  Judicial  District 

Action  by  T.  J.  Hefner  against  the  Fidelity 
A  Casualty  Company  of  New  Yorlt.  Judg- 
meqt  for  defendant  was  afiOrmed  <m  appeal 
by  tbe  Court  of  Civil  Appeals  (160  S.  W.  330). 
Chi  certified  question.    Question  answered. 

Clay  Cooke  and  J.  W.  Parker,  both  of  Pe- 
cos, for  plaintiff. 

Neill  &  Armstrong,  of  El  Paso,  for  defend- 
ant 

GREENWOOD,  J.  The  Court  of  ClvU  Ap- 
peals has  certified  the  question  as  to  whether 
the  trial  court  erred  in  giving  a  peremptory 
Instruction  for  appellee. 

We  answer  that  there  was  no  error  in  the 
action  of  tbe  trial  court,  for  the  reasons  giv- 
en in  the  opinion  on  rehearing  by  Assodata 
Justice  Biggins. 
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PRUDENTIAL  LIFE   INS.  CO.  OF   TEXAS 
V.    PEARSON.    CNo.    159-3149.) 

(CommissioD  of  Appeals  of  Texas,  Section  B. 
May  26,  1920.) 

1.  Corporations  ®s>99(2)— Insuranoe  i£s>33— 
Noto  secured  by  deed  of  trust  accepted  by 
Insurance  company  In  payment  for  stock 
"property  actually  received." 

Note  of  Bnbscriber  to  corporate  stock  in  an 
insurance  company,  secured  by  valid  deed  of 
trust  on  real  estate  to  which  the  subscriber  lias 
title,'  accepted  by  the  corporation  in  payment 
for  the  stock,  is  "property  actually  recelTed" 
within  the  Bieaninx  of  Oonst.  art.  12,  i  6. 

[£!d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Actually. 
Receive.] 

2.  Trial  «=bI43— ConfHeting  evidence  will  not 
support  direeted  verdict. 

Conflicting  evidence  upon  an  issue  will  not 
support  directed  verdict. 

Krror  to  Court  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District 

Suit  by  H.  S.  Pearson  against  the  Pruden- 
tial Life  Insurance  Company  of  Texas.  To 
review  decree  for  plaintifT,  defendant  brought 
'  error  In  the  Court  of  Civil  Appeals,  which  af- 
firmed (188  S.  W.  513),  and  defendant  brings 
error.  Judgment  of  the  district  court  and 
Court  of  Civil  Appeals  reversed,  and  cause 
remanded  to  the  district  court  on  recommend- 
ation of  the  Commission  of  Appeal^. 

Jaa.  A.  King,  of  Austin,  Mathes  ft  WU- 
Uam«,  of  Plainvlew,  and  Milton  JB.  West,  of 
Brownsville,  for  plainttfF  In  error. 

L.  R.  Pearson,  of  Ranger,  and  C.  D.  Rus- 
sell, of  Plainvlew,  for  defendant  In  error. 

McCIiENDON,  J.  This  action  was  brought 
to  rescind  a  subscription  contract  for  16 
shores  of  the  capital  stock  Of  the  defendant, 
PrudMitlal  Life  Insurance  Company  of  Tex- 
ap,  and  to  cancel  a  $3,200  note  and  trust 
deed  upon  640  acres  of  land ;  which  note  and 
trust  deed  were  executed  by  plaintiff,  H. 
8.  Pearson,  in  paj'ment  for  the  stock.  The 
trial  court  rendered  judgment  for  plaintiff, 
granting  the  relief  prayed  for,  upon  a  direct- 
ed verdict;  which  judgment  the  Court  of 
ClvU  Appeals  afllrmed.  188  S.  W.  513.  The 
errors  assigned  challmge  the  correctness  of 
the  trial  court's  action  in  directing  a  verdict 
for  plaintiff. 

Two  grounds  for  relief  were  asserted  by 
plaintiff:  First,  that  he  was  induced  by 
fraudulent  representations  to  purchase  the 
stock;  and,  second,  that  tbe  note  and  trust 
deed  did  not  constitute  "property  actually 
received,"  within  the  meaning  of  section  6 
of  article  12  of  the  Constitution  of  Te.\as. 

[1]  Defendant  is  within  the  class'of  corpo- 
rations whose  capital  stock  can  consist  of 
first  mortgages  upon  real  estate  worth  double 


the  amount  of  the  loan.  It  is  not  Questioned 
that  the  trust  deed  compiled  in  every  respect 
with  our  statutes  in  this  regard.  With  re- 
spect to  plaintifTs  second  ground  for  relief 
the  case  la  therefore  ruled  by  the  decision 
in  General  Bonding  &  Casualty  Insurance 
Co.  V.  Moseley,  222  S.  W,  961,  dedded  by  the 
Supreme  Court  on  May  5, 1920. 

[2]  Tbe  evidence  upon  the  issue  of  fraud 
was  conflicting,  and  will  not  support  the  di- 
rected verdict. 

We  conclude  that  the  judgments  of  the 
district  court  and  Court  of  Civil  Appeals 
should  be  reversed,  and  the  cause  remanded 
to  the-  district  court  for  further  trial. 

PHILLIPS,  O.  J.  We  approve  the  Judg- 
ment recommended  in  this  case,  and  the  hold- 
ing of  the  Commission  on  the  question  dis- 
euased. 


ILLINOIS  BANKERS'  LIFE  ASS'N  V. 
FLOYD.     (No.  I33>3«27.) 

(Conuoission  of  Appeals  of  Texas,  Section  B. 
June  9,  1920.) 

1.  Insurance  $=3640 (4)  —  Notfeo  of  death  pre- 
sumed, where  falluro  to  give  notice  not 
pleaded. 

In  an  action  on  a  life  insurance  policy, 
wboria  inBttr»»  has  not  tdeaded-faitore  to  givo 
notice  of  deatli  of  insocedi  it  will  be  presamed 
that  such  notice  was  fiveo,  in  view  of  Rev.  St. 
1911,  art.  6714. 

2.  Insurance  «=9559(2)— Proof  of  death  not 
raqiilfod,  wliera  lasorer  danias  liability. 

Where  insurer  denied  all  liability  beyond 
the  amount  paid  it,  proof  of  deatli  was  not  re- 
quired, and  would  have  been  a  useless  formality. 

3.  Tender  «=322— Plea  of  tender  by  Insurer 
held  not  necessary  In  action  on  life  policy. 

In  an  action  on  a  life  policy,  where  it  ap- 
peared that  plaintiff  had  been  tendered,  through 
her  attorney,  more  than  three  months  before 
the  suit  was  brought,  the  full  amount  the  com- 
pany had  received,  and  liability  for  which  it  ad- 
mitted, no  plea  of  tender  was  necessary;  the 
only  pnrpose  of  pleadings  being  to  notify  the  op- 
posing party  of  what  is  expected  to  be  proved. 

4.  Insurance  €=3640(3)— That  insured  died  by 
his  own  hand  held  sufRdent  allegation  of  sui- 
cide. 

In  an  action  on  a  life  insurance  policy,  an 
allegation  by  defendant  that  insured  "died  by 
bis  own  hand"  held  equivalent  to  alleging  that 
he  intentionally  took  his  own  life. 

5.  Insurance  9=>446  —  Suicide  forfeits  policy, 
notwithstanding  insured  morally  irresponsi- 
bie. 

An  insurance  policy  containing  a  suicide 
clause  is  forfeited  by  tlie  suicide  of  insured, 
notwithstanding  that  bis  mind  was  impaired  to 
the  extent  that  he  was  not  morally  responsible 
for  his  act. 
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6.  Pleadliig  «s>2l— UMmlttant  mattora  nay 
ka  plaadai,  If  at  th«  same  time  ud  Ib  dao 
order  ef  pleading. 

There  la  no  qnaliflcation  or  abridgment  of 
the  rights  to  plead  matters  tliat  ar«  Inconsisteiit, 
It  they  be  pleaded  at  the  same  time  and  in  due 
order  of  pleading. 

7.  Insurance  «=9640(3)— Answer  denying  lla> 
blllty,  exeept  for  stated  amount,  held  good  an 
denurrar. 

In  an  action  of  a  life  insurance  policy  con- 
taining a  snicide  clause,  where  it  appeared  that 
insured  had  committed  suicide  33  days  after  the 
issuance  of  the  policy,  an  answer  denying  lia- 
bility for  the  face  of  the  policy  and  admitting 
liability  for  repayment  of  all  insurer  had  re- 
ceived from  insured,  with  tender  of  such 
amount,  held  good  on  general  demurrer. 

8.  tnsuranoe  «=3SI5  —  Ameimt  payable  undor 
policy  held  validly  roduood  by  prevlsioa 
"promising  a  baneflt." 

Under  Rev.  St.  19U,  art  4742,  forbidding 
provision  for  any  mode  of  settlement  at  matu- 
rity of  an  insurance  policy  of  leas  value  than 
the  face  of  the  policy,  except  that  a  company 
may  issue  a  policy  "promising  a  benefit  less 
than  the  full  benefit"  in  case  of  insured's  sui- 
cide, a  policy  provision  waa  sufficient,  as 
"promising  a  benefit,"  to  validly  reduce  the 
amount  payable  nnder  the  policy,  where  the 
policy  provided  for  payment  "of  the  contribu- 
tion to  the  mortuary  fond,"  in  case  of  suicide. 

V.  Appeal  and  error  «e993l  (9)  -.  To  support 
Judgment,  facts  presamed  found. 
It  must  be  presumed  tliat  the  trial  court 
found  all  the  facts  necessary  to  support  its 
judgment 

10.  inaaraneo  «3>672-Plalatlff  held  eatitlad  to 
amount  tendered  by  eompany. 

Where,  although  plaintiff  in  action  on  insur- 
ance policy  did  not  pray  in  the  alternative  or 
otherwise  for  recovery  of  the  lesser  amount  for 
which  the  insurance  company  admitted  liabili- 
ty, yet  a  ground  of  her  motion  for  new  trial  was 
alleged  error  of  the  trial  court  in  not  rendering 
judgment  for  her  for  that  amount,  judgment 
should  have  been  rendered  for  her  for  such 
amount. 

11.  Costs  «B>42(8)  <-  Costs  to  be  adjudged 
against  plaintiff  refusing  tender  of  amonnt 
admitted  and  found  due. 

Where  plaintiff,  suing  on  an  insurance  pol- 
icy, made  no  prayer  for  recovery  of  the  lesser 
amount  for  which  defendant  admitted  liability, 
and  when  it  was  tendered  by  the  company  it  was 
refused  by  her,  costs  should  be  adjudged  against 
her. 

Error  to  C!ourt  of  Olvil  Appeals  of  Seventh 
Supreme  Judicial  District. 

Action  by  Lula  Viola  Floyd  against  tbe 
Illinois  Banlters'  Life  Association.  A  judg- 
ment for  defendant  was  reversed  by  the 
Court  of  Civil  Appeals  (192  S.  W.  607),  and 
defendant  brings  error.  RevoBed  and  ren- 
dered. 


Pat  M.  Neir  and  J.  N.  Gallagher,  both  of 
Waoo,  for  plaintlfl  in  error. 

Paul  Steed,  of  StephenvUIe,  and  Bean  ft 
Kleet,  of  Lubbock,  for  defendant  In  error. 

KITTRBLL,  J.  Plaintiff  in  error  Issued  a 
policy  of  Insanmce  on  the  life  of  the  hus- 
band of  defendant  in  error  October  8,  1914, 
and  the  premium,  $42,  was  paid.  The  policy 
was  for  13,000.  The  insured  died  by  his  own 
hand  November  10,  1914.  The  Jury  so  found, 
and  further  found  that  he  toolc  his  own  life 
intentionally — a  fact  concerning  which  there 
was  practically  no  dispute. 

The  plaintiff  alleged  the  contract,  atnd  the 
death  of  the  insured,  and  demand  for  pay- 
ment, and  refusal,  and  prayed  Judgmmt  for 
$3,000,  but  did  not  plead  In  the  altematlTe 
for  recovery  of  the  mortuary  contrtbntlon. 
The  defendant  pleaded  an  a  defense  to  ttie 
action  a  proviston  of  the  policy  reading  aa 
follows: 

"If  within  two  years  from  the  issuing  of  any 
certificate  or  policy  the  member  or  insnred, 
whether  sane  or  insane,  sliall  die  by  his  own 
hand,  the  liability  of  the  association  ahall  be 
limited  to  the  amonnt  of  the  mortuary  eontrlba- 
tion  of  such  member  or  policy  bolder." 

l%ere  was  no  exception  addressed  to  the 
pleading  by  plaintiff.  In  reply  she  pleaded 
in  substance  that  when  the  Insured  toolc  Ills 
own  life  he  was — ^because  of  a  number  of 
reasons  assigned — ^not  responsible  for  tbe 
act  The  defendant  addressed  no  exc^^tloa 
to  that  plea,  and  in  pursuance  of  it  tlie  oooit 
submitted  of  his  own  motion  a  special  tasae 
(Na  S)  conforming  to  that  plea,  and  tlie  Jury 
to  such  issue  responded  In  die  afflrmatlTe, 
vis.  that  the  insured  was  mentally  IrreqKtn- 
sible. 

The  defendant  did  not  plead  that  tbe  In- 
sured toolL  his  own  life  intentionally,  and  to 
the  failure  or  omission  to  so  plead  plaintlfl 
excepted,  which  exception  was  overruled,  and 
plaintiff  excepted.  Defendant  did  not  ^ead 
failure  to  give  notice  of  the  death  of  the  In- 
sured as  required  by  the  policy,  nor  did  It 
plead  what  the  amonnt  of  the  mortaary 
fund  was,  nor  plead  that  there  was  a  mortu- 
ary fund,  nor  did  It  plead  tender  of  any 
amount 

It  was,  however,  proved  by  plaintiff  by  the 
evidence  of  one  of  her  attorneys  that  on  or 
about  July  10,  1916,  the  sum  of  $42,  the  full 
amount  of  the  premium,  was  tendered  him 
for  plaintiff,  and  was  by  him  refused.  It 
was  proved,  also,  in  the  same  way,  that  ac- 
companying the  tender  was  a  letter  denying 
liability  for  the  $3,000  on  account  of  the  aol- 
dde. 

Those  facts  are  set  forth  at  this  point, 
both  because  due  order  of  statement  requires 
that  It  be  done,  and  because,  in  the  condnd- 
Ing  part  of  the  original  opinion  of  the  Goort 
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Of  civil  Appeals  (192  S.  W.  607),  la  the  fol- 
lowing language: 

"There  ia  some  evidence  tending  to  show 
tliat  a  tender  was  at  one  time  made  to  appel- 
lant's attorneya,  bnt  the  sum  tendered  does  not 
appear  from  the  statement  of  facte." 

The  Judge  who  wrote  the  opinion  most 
have  overlooked  a  page  In  the  statement  of 
facts.  It  Is  shown  therein  hy  the  evidence 
of  one  of  plaintiff's  attorneys  that  on  or 
ahout  July  10,  1915,  three  months  before  suit 
was  filed  the  cashier  of  a  bank,  whose  name 
Is  given,  tendered  to  the  attorney  |42,  the 
whole  amount  received  by  the  company  from 
the  insured,  and  that  the  tender  was  by  the 
attorney  refused. 

The  trial  court  rendered  Judgment  for 
plaintiff  on  the  verdict  of  the  Jury,  but  on 
hearing  motion  for  new  trial  set  aside  the 
verdict  and  Judgment,  and  rendered  Judg- 
ment for  defendant  The  Oourt  of  Civil  Ap- 
peals of  the  Seventh  District  reversed  that 
Judgment,  and  rendered  Judgment  for  plain- 
tUI  In  the  foil  amount  of  the  policy. 

Opinion. 

The  parties  will,  for  the  sake  ot  conven- 
ience and  brevity,  be  referred  to  as  they 
were  in  the  conrt  below. 

[1]  Not  having  pleaded  failure  to  give  no- 
tice of  the  death  of  the  insured,  it  was  pre- 
sumed such  notice  was  given.  Article  6714, 
R.  S. 

[2]  Furthermore,  the  defendant  having  de- 
nied all  liability  beyond  the  amount  paid  the 
company,  such  proof  was  not  required,  and 
would  have  been  a  useless  formality.  East 
Texas  Fire  Ins.  Co.  v.  Coffee,  61  Tex.-  293 ; 
E^ickerbocker  v.  Pendletoni  112  U.  S.  696, 
6  Sup.  Ct.  314,  28  Lw  Ed.  866 :  National,  etc., 
T.  Thomas,  10  App.  D.  C.  277. 

[S]  The  only  purpose  of  pleading  being  to 
notify  the  opposing  party  of  wliat  is  exi)ected 
to  be  proved,  and  plaintiff  having  been  ten- 
dered,- through  her  attorney,  more  than  three 
months  before  suit  was  brought,  the  full 
amount  the  company  had  received,  and  lia- 
bility for  which  it  admitted,  no  plea  of  ten- 
der was  necessary.  The  pleading  of  defend- 
ant, to  which,  as  has  been  stated,  no  excep- 
tion was  taken,  was  equivalent  to  saying 
that  defendant  was  not,  because  the  insured 
died  by  bis  own  hand,  liable  for  the  13,000 
Insurance,  but  was  liable  for  the  $42. 

No  objection  appears  to  have  been  made 
to  die  form  or  manner  or  amount  of  the 
tender,  and  the  inference  is  deductble  from 
the  record  that  the  refusal  was  based  on  the 
belief  of  plaintiff's  attorneys  tliat  their  con- 
ception of  the  law  as  reflected  in  the  supple- 
mental petition,  and  by  their  insistence  on 
Judgment  for  plaintiff  on  the  finding  of  the 
Jury  on  Issue  No.  3,  would  necessitate  re- 
covery in  plaintiff's  favor  for  tlie  face  of  the 
poUct.    Since  the  Oburt  of  OItII  Appeals  ez- 
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pressly  states  that  "we  do  not  base  the  dis- 
position of  the  appeal  on  the  question  of  in- 
sanity," it  is  not  necessary  to  enter  upon  any 
extended  discussion  of  the  law  or  the  plead- 
ing as  relates  to  that  question. 

[4]  It  is  sufllcient  to  say  that  the  plead- 
ing of  tlie  defendant  was  as  broad  as  the 
terms  of  the  poli<7,  and  that  to  allege  that 
the  defendant  "died  by  Ills  own  hand"  waa 
equivalent  to  alleging  that  he  intentionally 
took  his  own  life.  Bigelow  v.  Berkshire, 
etc.,  93  U.  S.  284,  23  L.  Ed.  91& 

[I]  There  are  many  cases  in  the  reports  of 
Texas,  and  in  those  of  other  states,  similar 
to  this,  and  it  may  serve  a  useful  purpose  to 
say  that  the  contention  of  plaintiff  that.  If 
the  mind  of  the  insured  was  impaired  to  the 
extent  that  he  was  not  morally  responsible 
for  the  act  of  taking  his  own  life,  the  policy 
was  not  forfeited,  is  not  sound  in  law.  The 
law  was  so  declared  in  Mutual  I.>lfe  Ins.  Co. 
V.  Terry,  15  Wall.  580,  21  L.  Ed.  236,  and 
that  holding  has  been  followed  in  this  state 
{VUe  Ins.  Co.  V.  Walden  [Civ.  App.]  26  S.  W. 
1012;  Ufe  Ins.  Co.  v.  Hay  ward,  88  Tex.  322, 
30  S.  W.  1049,  31  S.  W.  607) ;  bnt  it  is  now 
settled  law  in  this  state  that,  if  the  excep- 
tion to  the  policy  be  that  the  company  shall 
be  exempt  from  liability  "if  the  insured  dies 
hy  his  own  hand,  sane  or  insane,"  there  can 
be  no  recovery.  Matnal  Reserve,  etc.,  v. 
Payne  (OIv.  App.)  82  S.  W.  1063;  Parish  v. 
Mutual  Benefit,  etc.,  10  Tex.  Civ.  App.  457, 
49  S.  W.  163;  Grand  Fraternity  v.  Melton, 
102  Tex.  899,  117  S.  W.  78& 

The  opinion  of  the  Court  of  Civil  Appeals 
has  been  most  carefully  examined  and  an- 
alysed, and  that  court  appears  to  us  to  have 
based  its  conclusion  in  a  large  measure  upon 
its  construction  of  the  meaning  and  effect  i>t 
article  4742  of  the  Revised  SUtutes,  and,  fol- 
lowing upon  and  collateral  to  that  construc- 
tion, upon  the  matter  of  pleading.  That  ar- 
ticle of  the  statute,  so  far  as  it  is  quoted, 
construed,  and  applied,  reads  as  follows : 

'^o  policy  of  life  insurance  shall  be  issoed  or 
delivered  in  this  state,  or  be  issued  by  a  life  in- 
surance company  incorporated  under  the  laws 
of  this  state,  if  it  contains  any  of  the  follow- 
ing provisions:    *    •    * 

"3.  A  provision  for  any  mode  of  settlement 
at  maturity  of  less  value  than  the  amounts  in- 
sured on  the  face  of  the  policy,  plus  dividend 
additions,  •  •  •  less  any  indebtedness  to  the 
company  on  the  policy,  and  less  any  premium 
that  may,  by  the  terms  of  the  policy,  be  de- 
ducted: Provided,  that  any  company  may  is- 
sue a  policy  promising  a  benefit  less  than  the 
full  benefit  in  case  of  the  death  of  the  insured 
by  his  own  hand  while  sane  or  insane,  or  b; 
,  ^he  following  stated  hazardous  occupations." 

At  the  risk  of  extending  tiila  opinion  to  a 
greater  length  than  is  desirable,  we  will  as 
a  matter  of  Justice  to  the  Court  of  Civil  Ap- 
peals, liberally,  but  carefully  and  accurately, 
paraidurase  and  summarise  the  grounds  on 
which  that  court  bases  its  holding.    Before 
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proceeding  so  to  do,  it  will  be  lielpful  to 
state  In  simple,  ordinary  language  what  the 
contract  was,  bo  that  that  material  fact  may 
he  kept  in  view.  Stated  in  condensed  form, 
it  was  that  In  consideration  of  $42  paid,  and 
the  payment  of  a  like  amount  nnnoally 
thereafter,  the  company  would,  in  event  of 
the  death  of  the  Insured  otherwise  than  by  his 
own  hand  within  two  years  from  the  date 
of  the  policy,  pay  plaintiff  $3,000,  bnt  if  the 
Insured  did  die  by  his  own  hand,  sane  or  In- 
sane, within  two  years  from  the  date  of  the 
policy,  the  company  would  be  responsible  for, 
and  would  pay  only,  the  amount  of  "the  con- 
tribution of  the  Insured  to  the  mortuary 
fund." 

The  Court  of  CItU  Appeals  adjudged  that 
the  defendant  was  liable  for  the  full  sum  of 
$3,000,  and  based  such  judgment  upon,  as  we 
c(mclude  from  a  most  careful  and  painstak- 
ing analysis  of  the  opinion,  the  following 
grounds: 

(1)  O^at  under  article  4742  suicide  can- 
not be  set  off  as  a  complete  bar  to  the  action. 

(2)  That  article  4742  has  been  enacted 
since  the  Payne  and  Parish  Gases  supra, 
were  decided,  and  that  article  clearly  im- 
plies that  a  Tlolatlou  of  the  suicide  clause  In 
the  policy  shall  not  be  an  absolute  defehse. 

(3)  That  article  4742  gives  the  company 
the  privilege  of  fixing  the  amount  at  less 
than  the  full  benefit  named  In  the  contract, 
and  the  amount  named  In  this  contract  is 
"the  amount  of  the  mortuary  contribution 
paid  to  the  association  by  the  insured." 

(4)  That  while  the  defendant  pleaded  a 
release  from  liability  under  the  suicide 
clause,  there  is  as  a  matter  of  fact  no  such 
clfttise  In  the  policy,  and  under  the  statute 
none  can  be  inserted  under  which  the  com- 
pany could  be  entirely  relieved  of  responsi- 
bUlty. 

Before  setting  forth  further  the  holdings 
of  the  Court  of  Civil  Appeals,  it  is  proper  to 
say  here  that,  conceding  for  the  sake  of  ar- 
gument that  those  above  set  forth  are  sound, 
it  does  not  follow  that  the  conclusion  reach- 
ed by  that  court  Is  correct,  because  It  is  bas- 
ed, as  we  conceive,  on  a  misconstruction  of 
defendant's  pleading;  therefore  on  a  false 
premise. 

Defendant  did  not  plead  the  provision  of 
the  policy  relating  to  suicide  as  a  ground  of 
entire  release  from  UabilUy.  On  the  contra- 
ry, it  was  in  legal  effect  un  admission  of  lia- 
bility to  the  extent  of  what  the  company  had 
been  paid.  It  is  true  the  defendant  followed 
that  pleading  with  the  further  pleading  that 
It  was  by  the  suicide  of  the  Insured  released 
from  any  and  all  liability,  on  which  latfe 
pleading  the  Court  of  Civil  Appeals  lays 
much  stress ;  but,  if  it  be  conceded  that  these 
pleas  are  apparently,  or  even  Indeed  really. 
Inconsistent,  that  fact  could  not  give  to  the 
latter  the  effect  to  destroy  or  even  inq>alr  the 
validity  or  force  of  the  former. 


[I]  It  Is  title  long-flettled  law  of  pleading  In 
this  state  that: 

"There  is  no  qualiiieation  or  abridgment  of 
the  right  to  plead  matters  tiiat  are  inconsist- 
ent, if  they  be  pleaded  at  the  same  time  and  in 
due  order  of  pleading."  Fowler  v.  Davenport 
21  Tex.  633:  Duncan  v.  Magette,  25  Tex.  255; 
Smith  V.  Sablett,  28  Tex.  163. 

The  plaintiff  insisted  most  strenuously  in 
the  Court  of  Civil  Appeals,  as  she  does  in 
this  court,  tliat  the  stipulation  In  the  p<dic]r 
limiting  the  liability  of  the  company  to  the 
amount  of  the  mortuary  contribution  does 
not  constitute  a  "promise,"  within  the  mean- 
ing of  the  statute,  when  it  says  the  company 
may  issue  a  policy  promising  lees  than  the 
full  benefit  named  in  the  policy.  The  Obnrt 
of  Civil  Appeals  evidently  disagreed  with 
that  contention,  since  it  says: 

"The  stipnlatloo  would  be  a  promise  and 
more;  it  would  be  a  binding  obligation,  if  it 
appeared  that  the  insured  ever  paid  to  the  com- 
pany any  sum  whatever  as  a  mortuary  contri- 
butioD,  or  was  bound  by  the  terms  of  the  con- 
tract to  make  such  payment." 

It  then  proceeds  to  say  in  substance,  in 
this  connection,  tliat  there  Is  notliing  in  the 
pleadings  or  evidence  to  show  that  there  had 
ever  been  a  mortuary  contribution,  or  that 
any  provision  had  ever  been  made  for  one; 
therefore  the  promise  is  to  pay  something 
which  did  not  exist,  and  therefore  promised 
no  benefit  whatever. 

The  Court  of  Civil  Appeals  further  held: 

(5)  That  defendant  having  failed  to  plead 
under  the  suicide  clause  the  amount  of  the 
mortuary  contribution,  and  that  it  had  takoi 

I  advantage  of  the  statutory  privilege,  and  in- 
I  serted  a  clause  whereby  it  could  pay  a  bene- 
;  fit-  less  than  the  face  of  the  policy,  and  there 
being  no  evidence  whatever  that  there  had 
been  a  mortuary  contribution  by  the  insured, 
or    any   other   policy   holder,    the   plaintlB 
should  recover  the  whole  amount  of  the  pol- 
icy. 
The  Court  of  Olvii  Appeals  farther  held: 

(6)  That  "while  it  is  correct  as  a  proposi- 
tion of  law  that,  if  an  insurance  company 
proves  the  amount  of  its  liability  to  be  less 
than  the  face  of  the  p<^icy  and  tenders  that 
amount  to  the  plaintiff,  the  Judgment  should 
be  limited  to  the  sum  so  tendered,  yet  that 
proposition  has  no  application  here,  becanae 
appellee  did  not  tender  any  sum  In  its  plead- 

I  Ings,  but,  on  the  contrary,  pleaded  that  by 
reason  of  the  suicide  of  the  Insured  "tbe 
contract  became  absolutely  null  and  void, 
and  this  defendant  was  thereby  released 
from  any  and  all  liability  thereunder." 

What  we  have  already  said  concerning  the 
question  of  tender,  and  the  rule  of  pleadmg 
recognized  and  applied  in  this  state;,  malceB 
unnecessary  any  discussion  of  this  holding. 

From  the  foregoing  summary  and  analysis 
of  the  opinl<»  of  the  Court  of  CItU  App««U 
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It  wni  be  seen  that  the  conclusion  It  reached 
is  based  upon  what  it  conceives  to  be  the 
failure  of  defendant  to  properly  plead  Its 
case. 

[7]  While  It  may  be  conceded  that  the 
pleading  might  have  been  clearer,  more  spe- 
eiflc  and  definite,  yet  lb  view  of  tbe  peculiar 
tKCta  and  the  language  of  the  contract,  and 
of  the  further  fact  tbat  no  exception  was  di- 
rected against  the  manner  or  form  of  plead- 
ing the  provision  of  the  policy  relating  to  tbe 
obligation  to  pay  tbe  amount  of  "the  mortu- 
ary contrlbntlmi,"  we  are  of  the  opinion  that 
the  pleading  was  good  on  general  demnrreY. 
It  was  In  effect  a  denial  of  liability  for  the 
$3,000,  and  an  admission  of  liabUity  for  re- 
payment of  all  that  it  had  received  from  the 
insured,  which  interpretation  of  the  contract 
defendant  had  translated  into  action,  by 
tendering  baclc  $42,  all  it  had  received. 

[I]  With  tbe  holding  of  the  Ck>urt  of  CXvll 
Appeals  tbat  defendant  had  promised  no 
benefit  we  cannot  agree.  When  it  tendered 
the  insiued  the  iwUcy  containing  the  provi- 
sion for  payment  "of  the  contribution  to  tbe 
mortuary  fund"  in  case  tbe  insured  died  by 
bis  own  liand,  and  tbe, Insured  accepted  tbe 
policy  and  paid  .tbe  premium,  a'  complete  and 
binding  contract  was  made. 

We  are  not  at  liberty  to  Ignore  any  fact 
which  is  clearly  apparent  in  the  record,  and 
it  Is  obvious  that  in  tbe  space  of  33  days 
which  elapsed  between  tbe  issuance  of  the 
policy  and  the  death  no  mortuary  fund  could 
have  accrued — certainly  none  in  excess  of 
the  whole  amount  paid  by  the  insured.  Tbat 
the  plaintiff  was  of  the  opinion  tbat  tbe 
pleading. and  evidence  identified  and  fixed 
tbe  amount  recoverable  as  "the  contribution 
to  tbe  mortuary  fund"  is  made  evident  by 
tbe  fact  that,  although  she  did  not  plead  in 
tbe  alternative  for  such  recovery,  yet  tbe 
tenth  and  last  ground  of  her  motion  for  a 
new  trial  was  that  "the  court  erred  in  not 
rendering  Judgment  for  her  for  tbe  amount 
of  tbe  mortuary  contribution." 

[I]  It  must  be  presumed  tbat  tbe  trial 
court  found  all  tbe  facts .  necessary  to  sup- 
port its  Judgment,  and,  this  beiqg  true,  it 
must  hove  found  tbe  obvious  fact  that  -the 
whole  amount  received  from  tbe  insured  by 
the  company   had  been   tendered  back,  and 


plaintiff  recovery  on  the  policy,  was  correct, 
and  the  Court  of  Civil  Appeals  erred  in  ad- 
judging to  the  contrary. 

[10]  Plaintiff  did  not  pray,  In  tbe  alterna- 
tive or  otherwise,  for  recovery  of  the  142, 
and  when  it  was  tendered  her  attorney  on 
July  10,  1915,  it  was  refused;  but  the  last 
ground  of  her  motion  for  a  new  trial  was  al- 
leged error  of  the  trial  court  In  not  render- 
ing Judgment  for  that  amount  in  her  favor, 
and  In  view  of  tbe  terms  of  tbe  contract, 
and  tbe  admission  by  defendant  of  liability 
to  tbat  extent,  Judgment  should  have  been 
rendered  in  favor  of  plaintiff  for  $42  and  in- 
terest. 

[11]  However,  as  plaintiff  made  no  prayer 
for  it,  and  when  it  was  tendered  it  was  re- 
fused, we  are  of  the  opinion  tbat  the  costs 
should  be  adjudged  against  her. 

We  recommend  that  the  Judgment  of  the 
Court  of  Civil  Appeals,  reversing  the  Judg- 
ment of  tbe  district  court,  denying  plaintiff 
recovery  for  tbe  face  of  the  policy,  be  re- 
versed, and  tbat  tbe  Judgment  of  tbe  district 
court  iiL  that  regard  be  affirmed. 

We  further  recommend  that  Judgment  be 
here  rendered  for  plaintiff — defendant  In  er- 
ror iMfre— for  $42^  with  interest  at  6  per  cent 
from  July  10,  1915,  Jn  aU  $54.50,  and  that 
tbe  costs  be  adjudged  against  ber. 

PHILLIPS,  C.  J.  Judgmente  of  district 
court  and  Court  of  Civil  Appeals  are  revers- 
ed. Judgment  will  be  entered  here  for  de- 
fendant In  error  for  $42,  with  legal  Interest 
from  July  10,  1915,  and  for  costs  in  tbe  dis- 
trict court  and  Court  of  Civil  Appeals.  Tbe 
costs  of  this  court  will  be  adjudged  against 
ber. 


CLE6G  et«l.v.  TEMPLE  LUMBER  CO.  at  al. 
(No.  148-3095.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  20,  19200 

Parties  «b>I4— Plajntiffs  having  separata  de- 
mands eannot  be  Joined. 

.  Where  all  plaintiffs  in  suit  to  recover  land 
asked  for  cancellation  of  a  former  Judgment 
against  them,  and  for  repossession  of  their  sep- 


the  tender  refused.     Manifestly  there  could   nrate  tracts,  and  one  plaintiff  also  asked  damag 
have  been  no  recovery  of  the  $3,000.  Insur-   ""   ""  '  *" 

ance,  because  that  by  the  terms  of  the  con- 
tract bad  been  forfeited;  hence  there  was 
no  ground  on  w:blcb  Judgment  could,  under 
the  pleadings  or  evidence,  have  been  proper- 
ly rendered  for  plaintiff  for  tbat  amount. 

Any  Judgment  for  tbe  plaintiff  would  have 
the  effect  to  take  from  defendant  and  give  to. 
plaintiff  tbat  which  by  tbe  terj/aa  of  the  con- 
tract the  act  of  her.  husband  had  deprived 


es;  there  was  a  misjoinder  of  parties  plaintiff. 

Error  to  Court  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District 

Suit  by  W.  B.  CHcgg  and  others  against  tbe 
Temple  Lumber  Company  and  otbers.  E^m 
Judgment  for  the  named  defendant,  plain- 
tiffs appealed  to  the  (^urt.'of  Civil  Appeals, 
which  affirmed  (195  S.  W.  646),  and  plain- 
tiffs bring  error.  Judgment  of  the  Court  of 
lier  of  the  right  to  receive.  The  Judgment  of  ;  Civil  Appeals  affirmed  on  recommendation 
the   district  court,  In  so  far  as  it  denied  j  of  the  Commission  of  Appeals. 

«s>For  otber  cases  sea  same  topic  and  KEY-NiniBER  1b  all  Key-Numbered  Digests  and  Indexes  . 
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E.  P.  Padgett^  of  Hemphill,  for  plaintiffs 
In  error. 

W.  P.  Ooodrlch,  of  Hemphill,  and  Minor  & 
Minor,  of  Beaumont,  for  defendant  in  error. 

KITTRBLL,  X  From  the  decision  of  the 
Court  of  cavil  Appeals  (195  S.  W.  646)  to 
which  we  refer,  writ  of  error  was  granted  by 
the  Committee  of  Judges.  In  the  view  of 
the  Supreme  Court  the  suit,  however  styled, 
was  essentially  one  for  the  recovery  of  land, 
and  the  trial  court's  sustaining  of  excep- 
tions upon  the  question  of  misjoinder  of  pai^ 
ties  plaintiff  was  correct  Hunt  v. -Johnson, 
106  Tex.  610,  171  S.  W.  1125.  FlalntUTs  re- 
fusal to  amend  following  that  ruling  of  the 
trial  court  necessarily  ended  the  case. 

In  this  view  we  conclude  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  should  be 
affirmed  <m  the  ground  stated. 

PHILMPS,  C.  J.-  We  approve  the  Judg- 
ment recommended  in  this  case. 


TEXAS  ft  N.  0.  RY.  CO.  v.  WEEMS  ct  al. 
(No.  110-^956.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  23,  1920.) 

1.  Carriers  «s>4S— Evldeaoe  held  to  Mtlwrlza 
finding  of  contract  to  furnish  cart. 

In  an  action  for  breach  of  a  carrier's  con- 
tract to  deliver  cars  to  orchard  for  shipment 
of  peaches,  evidence  held  suffident  to  authorize 
finding  of  making  of  contract  substantially  as 
alleged  by  plaintiffs. 

2.  Carriers  ^=345— Evidence  held  InsHlllelent  to 
'show  damages  from  failure  to  furnish  ears 

would  have  been  diminished  by  delivery  of 

fruit  at  station. 
In  action  for  breach  of  carrier's  contract 
to  deliver  cars  to  orchard  for  shipment  of 
peaiches,  evidence  held  insulGcient  to  show  that 
plaintiffs'  damages  certainly  wonld  have  been 
diminished  had  they  delivered  fruit  at  station 
of  defendant  carrier  or  at  that  of  another  car- 
rier. 

Error  to  C!ourt  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District. 

Action  by  J.  B.  Weems  and  others  against 
the  yieiteiB  dc  New  Orleans  Railway  Company. 
A  Judgment  for  plaintiffs  was  affirmed  by 
the  Court  of  Civil  Appeals  a84  S.  W.  1103), 
and  defendant  brings  error.  Judgment  of 
trial  oonrt  and  Court  of  Ovll  Appeals  af- 
firmed on  recommendation  of  the  Commis- 
sion of  Appeals. 

See,  alsov  165  S.  W.  1194. 

Gulnn,  Imboden  &  Guinn,  of  Rusk,  and  Jno. 
T.  Garrison,  of  Houston,  for  plaintiff  In  error. 

Norman,  Shook  &  Gibson,  of  Rusk,  for  de- 
fendants In  error. 


MONTGOMEaT.  P.  J.  This  salt  was  In- 
stituted by  J.  B.  Weems  and  C<Hnmodore 
Yarljorough  against  the  Texas  &  New  Orleans 
Railway  Company  to  recover  damages  for 
the  breach  of  an  express  contract  to  famish 
cars  for  shipment  of  certain  peaches  owned 
by  the  plaintiff  and  growing  near  the  line 
of  the  defendant's  railway  company.  For 
convenience  the  partlea  will  be  designated 
as  they  appear  in  the  court  below,  as  plain- 
tiffs and  defendant 

It  vnis  aUeged  by  the  plaintiffs  that  In  flie 
month  of  May,  1910,  they  entered  Into  an 
agreement  with  the  defendant  railway  com- 
pany by  which  the  defendant  agreed  to  for- 
nlsh  the  plaintiffs  refrigerator  cars  for  the 
shipment  of  their  peach  crop  then  growing, 
but  not  yet  ready  for  market  and  farther 
agreed  to  deliver  the  cars  as  needed,  upon 
a  certain  track  in  or  near  plalntiffB'  onduirds. 
and  further  contracted  "that  upon  Oie  plain- 
tiffs notifying  the  defendant  on  the  night  or 
afternoon  before  the  number  of  cars  required 
the  next  day,  such  number  would  be  so  fur- 
nished on  such  notification'';  that  plaintiffs 
obligated  themselves  to  ship  their  peacdi  crop 
on  and  over  deftodanfs  line  of  railway. 

It  was  further  alleged  that  defendant  fail- 
ed to  furnish  the  cars  for  three  consecutive 
days  when  properly  notified  and  requested, 
as  provided  in  the  contract  and  that  plain- 
tiffs were  thereby  damaged  by  the  loss  of 
large  quantity  of  fruit  then  ready  for  ship- 
ment The  defendant  denied  making  the  coo- 
tract  sned  on,  and  pleaded  other  matters 
which  it  Is  not  necessary  to  state. 

The  case  was  tried  before  si  Jury  on  spe- 
cial Issues,  and  upon  the  verdict  Judgment 
was  rendered  for  plaintiffs.  The  defendant 
appealed.  The  Court  of  (31vll  Appeals  af- 
firmed the  Judgment  of  the  trial  court  184 
S.  W.  1103. 

In  granting  the  writ  of  error  In  this  caae 
the  Supreme  Court  indicated  that  it  was  of 
the  opinion  that  the  evidence  failed  to  show 
the  contract  as  pleaded  by  the  plaintiffs.  In 
the  application  for  writ  of  error  the  dalm  is 
made  that  the  evidence  was  hisafficient  to 
show  the  contract  alleged  in  that  it  failed 
to  show  that  there  was  an  agreement  on  the 
part  of  the  railway  company  to  furnish  cars 
when  notified  on  the  afternoon  or  night  be- 
fore of  the  cars  needed  for  the  next  succeed- 
ing day. 

[11  We  have  carefnlly  read  the  statosent 
of  facts  In  connection  wlQi  the  iietiticn  fbr- 
writ  of  error,  and  have  concluded  that  there 
was  evidence  whtdi.  If  believed,  showed  the 
making  of  the  contract,  and  that  the  contract 
was  substantially  as  alleged  by  the  plain- 
tiffs. 

The  evidence  showed  that  the  contract 
was  made  by  letters  writtoi  by  plaintiff 
Weems,  acting  for  himself  and  the  plaintiff 
Tarborough,  and  one  Mrs.  Clark,  the  agent 
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of  tlie  defendant  railway  company.  Prior 
to  the  trial  the  original  letters  had  been  lost 
or  destroyed.  Pnrported  copies  of  only  three 
letters  were  offered  in  evidence.  These  let- 
ters failed  to  show  the  contract  as  alleged 
by  the  plaintiffs.  There  was,  however,  testi- 
mony tending  to  show  that  the  capiea  offered 
in  evidence  were  not  true  copies  of  the  orig- 
inals, and  also  that  there  were  other  letters 
relating  to  the  same  matter  which  were  not 
produced  on  the  trial.  The  plaintiff  Weems 
testified  that  he  had  received  a  letter  from 
the  agent  of  the  railway  company  agreeing 
to  famish  the  cars,  as  alleged  in  his  petition, 
and  that  he  accepted  the  offer  and  agreed  to 
ship  his  entire  crop  over  the  line  of  the  de- 
fendant railway  company.  He  testified  that 
the  letter  of  the  railway  company  to  him 
and  his  letter  to  the  railway  company  to  the 
effect  above  set  ont  were  not  in  his  posses- 
sion and  could  not  be  produced ;  that  the  en- 
tire correspondence  in  his  possession  had 
been  delivered  to  his  attorney,  and  he  was 
informed  that  the  same  had  been  destroyed 
by  a  Are  which  consimied  the  office  of  the  at- 
torney. The  testimcmy  of  the  attorney  tend- 
ed to  corroborate  Weems.  We  think  it  un- 
necessary to  set  ont  the  testimony  in  detail. 
Suffice  It  to  say  that  In  our  Judgment  there 
was  ample  testimony  to  authorize  a  finding 
that  the  contract  was  made  substantially  as 
alleged  by  the  plaintiffs. 

[2]  With  reference  to  the  dalm  that  plain- 
tiffs are  qpt  entitled  to  recover  the  amount 
of  the  Judgment  as  rendered  because  they 
failed  after  the  breach  of  the  contract  by  the 
railway  company  to  deliver  the  fruit  at  the 
depot  of  the  defendant  railway  company, 
or  of  the  Cotton  Belt  Railway  Company, 
which  also  had  a  depot  near  plaintiffs'  or- 
chards, and  there  tender  the  fruit  for  ship- 
ment, we  think  that  the  evidence  failed  to 
show  that  the  plalntiffsl  damages  would  there- 
by have  certainly  been  diminished.  There 
was  evidence  toidlng  to  show  that  there  was  a 
great  congestion  of  traffic  at  that  particular 
time,  and  that  the  railway  companies  were 
unable  to  furnish  cars  for  all  who  requested 
them.  It  being  a  question  of  fact  as  to 
whether  or  not  the  plaintiffs,  under  the  dr- 
comstanees,  could  by  delivering  the  fruit  at 
the  railway  station  have  procured  transpor- 
tation therefor,  and  thus  mitigated  the  dam- 
ages, we  feel  bound  by  the  conclusion  of  the 
trial  court  and  Court  of  Civil  Appeals.  We 
have  examined  all  the  assignments  of  error, 
and  the  entire  record,  and  find  nothing  that 
in  our  Judgment  requires  a  reversal  of  the 
case. 

We  reocmunend  that  the  Judgment  of  the 
trial  court  and  the  Court  of  Civil  Appeals 
be  aiHrmed. 


PHIUt/IPS,  C.  J.    We  approve  the  Judg- 
ment recommoided  in  this  case. 
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COYLE  at  al.  v.  PALATINE  INS.  CO.,  Unlt< 
ad.    (No.  161-3151.) 

(CommlBslon  of  Appeals  of  Texas,  Section  B. 
June  23,  1920.) 

1.  iMurasoe  «=»646(6)— Bnrdes  on  Insured  t* 
•how  IMS  not  axoeptod  from  policy. 

Under  a  policy  insuring  against  damage  by 
tornado,  windstorm,  or  cydone,  expressly  ex- 
cepting from  the  risk  any  loss  or  damage 
through  tidal  wave,  high  water,  or  overflow, 
and  damage  cansed  by  water  or  rain,  whether 
or  not  driven  by  the  wind,  burden  was  on  in- 
sured to  show  tiiat  loss  was  not  among  those 
excepted. 

2.  Insuranos  «=>423— Loss  by  wind  and  water 
excluded  by  stipulation  from  policy  eavering 
only  damage  by  wind. 

A  policy  insuring  against  damage  by  torna- 
do, windstorm,  or  cyclone,  expressly  excepting 
damage  through  any  tidal  wave,  high  water,  or 
overflow,  and  damage  cauiffed  by  water  or  rain, 
whether  driven  by  wind  or  not,  covered  only 
losses  resulting  from  wind  and  no  other  cause, 
and  parties  having  stipulated  it  was  impossible 
to  determine  to  what  extent  wind  and  water 
were  factors  in  causing  a  loss,  it  was  exduded 
from  indemnity  provided. 

Error  to  Court  of  Civil  Appeals  of  First  Su- 
preme Judicial  District 

Action  by  B.  A.  Goyle  and  others  against 
the  Palatine  Insurance  Company,  Limited. 
To  review  Judgment  for  plaintiffs,  defendant 
brought  error  to  the  Court  of  Civil  Appeals, 
which  affirmed  in  part,  and  reversed  and  ren- 
dered in  part  (196  S.  W.  6d0),  and  plaintiffs 
bring  error.  Judgm«it  of  the  Court  of  Civil 
Appeals  affirmed  on  separate  opinion  approv- 
ing that  of  the  Commission  of  Appeals. 

Stewarts  and  Albert  J.  De  Lange,  all  of 
Galveston,  for  plaintiffs  Ui  error. 

Williams  &  Neethe,  of  OaIvest(Hi,  and  Locke 
&  Locke,  of  Dallas,  for  defendant  in  error. . 


SADLESt,  P.  J.  The  opinion  of  the  Court  of 
Civn  Appeals  will  be  found  in  196  S.  W.  660, 
wherein  is  given  a  full  statement  of  the  issues 
and  evidence  requisite  to  an  understanding 
and  decision  of  the  two  fundamental  proposi- 
tions presented  in  the  petition  for  writ  of  er- 
ror. We  do  not  think  it  necessary  to  restate  the 
record,  except  in  so  far  as  it  may  be  germane 
to  a  clearer  understanding  of  the  questions  de- 
dded.  The  contract  provides  that  the  insur- 
ance company  "does  Insure  »  •  •  against 
all  direct  loss  or  damage  by  tornado,  wind- 
storm, or  cyclone,  except  as  hereinafter  pro- 
vided,   •    •     • "    and  provides: 

"This  policy  is  made  and  accepted  subject  to 
the  foregoing  stipulations  and  conditions  and 
to  the  following  stipulations  and  conditions 
printed  on  the  back  hereof,  which  are  hereby 
spedally  referred  to  and  made  a  part  of  this 
policy." 
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Among  the  stipulations  germane  printed  on 
tlie  back  of  the  policy  are  these': 

"This  company  shall  not  be  liable  for  any  loss 
or  damage  •  •  •  occasioned  directly  or  In- 
directly by  or  throagh  any  •  •  •  tidal  wave, 
•  •  •  high  water,  overflow,  or  cloudburst;" 
and,  ijecond,  "for  any  loss  or  damage  caused  by 
water  or  rein,  whether  driven  by  wind  or  not, 
unless  the  building  insured  *  *  •  shall  first 
SQstnin  an  actual  damage  to  the  roof  or  walls 
of  same  by  the  direct  force  of  the  wind,  and 
shall  then  be  liable  only  for  such  damage  to 
the  interior  of  the  building  •  •  •  as  may  be 
caused  by  water  or  rain  entering  the  building 
through  openings  in  the  roof  or  walls  made  by 
the  direct  action  of  the  wind." 

It  was  agreed  that  the  loss  and  damage  to 
the  building,  caused  solely  by  the  direct  ac- 
tion of  the  wind.  Independently  of  water  in 
any  form  whatever,  was  |500;  further,  that 
the  loss  or  damage  to  the  Interior  of  the 
building,  caused  by  Vater  or  rain  entering  the 
same  through  openings  In  the  roof  or  walls, 
made  by  the  direct  action  of  the  wind  alone, 
independent  of  water  in  any  form  whatever, 
was  $660.  These  Items  are  not  In  controversy. 
It  is  conceded  tliat  the  policy  covers  this 
damage.  The  Item  in  dispute  la  the  stipula- 
tion in  the  agreed  statouent: 

"That  the  loss  and  damage  to  the  said  build- 
ing, exterior  and  interior,  resulting  from  the 
combined  action  of  wind  and  water  in  whatever 
form,  omitting  damage  to  the  interior  included 
in  the  next  preceding  item  of  this  award,  was 
$3,352.43." 

As  to  this  last  Item  of  damage.  It  was 
agreed: 

That  .the  "committeemen  appointed  by  the 
parties  to  this  suit  in  pursuance  of  a  written 
agreement  referred  to  in  the  preceding  x>ara- 
grapb  have  found  that  certain  loss  or  damage 
resulted  from  the  'combined  action  of  wind 
aqd  water.'  It  is  agreed  that  as  to  such  loss 
or  damage  so  found  by  the  committeemen  it  is 
impossible  to  determine  to  what  extent  eadi 
was  an  element  or  factor  with  the  other  in  caus- 
ing such  loss  or  damage." 

The  cause  was  tried  upon  stipulated  agree- 
ment of  facts  about  which  no  question  Is 
raised. 

The  trial  court  rendered  Judgment  In  favor 
of  the  Insured  for  the  full  amount  of  the 
three  Items  of  damage  above  mentioned.  The 
insurer  brought  the  Judgment  for  review  to  the 
Court  of  Civil  Appeals  by  writ  of  error  upon 
the  proposition  that  the  policy  of  insurance 
did  not  cover  the  item  of  damage  caused  by 
the  "combined  action  of  -wind  and  water." 
The  Court  of  Civil  Appeals  sustained  the  con- 
tention of  the  insurance  company  In  this  par^ 
ticular,  and  to  that  Judgment  writ  of  error 
has  .been  granted  upon  two  propositions  made 
by  plaintiffs  in  error:  (a)  That  the  Court  of 
Civil  Appeals  erred  in  placing  the  burden  of 
proof  upon  the  insured  to  sbow  that  the  dam-. 


age  In  question  was  chargeable  directly  to  the 
force  of  the  wind;  and  (h)  in  holding  that 
under  the  facts  the  wind  was  not  the  direct 
proximate  and  predominant  cause  of  the  dam- 
age. 

By  the  notation  before  us  tbe  Supreme 
Court  on  January  11,  1918,  granted  the  writ 
In  the  view  that — 

"The  effect  of  the  decision  is  to  put  upon  the 
insured  the  burden  of  proving  that  the  loss  did 
not  fall  within  the  exception  of  the  policy.  The 
contrary  in  our  opinion  is  the  law." 

However,  It  appears  that  thereafter  the  ai>- 
plication  was  referred  to  the  committee  of 
Judges,  who  on  May  27,  1918,  granted  the 
writ  with  the  notation  that — 

"The  burden  was  on  the  insurance  company 
to  show  that  the  damage  fell  within  the  excep- 
tion of  the  policy.  This  it  did  not  do.  In  our 
opinion  the  Court  of  Civil  Appeals  erred  in  not 
so  holding." 

Opinion. 

We  have  given  the  question  presented  the 
most  careful  consideration.  It  appears  that 
in  Travelera'  Accident  Insurance  Co.  v.  Sallie 
Lou  Harris,  on  October  11, 1916,  the  Supreme 
Court  granted  an  application  for  writ  of  er- 
ror, with  the  notation  that — 

"We  think  tbe'conrt  erred  in  Imposing  upon 
the  defendant  the  burden  of  provbig  that  the 
accident  was  within  the  exceptions  of  the  pol- 
icy.   77  Tex.  226."  . 

Thereafter  this  section  of  the  Commission 
held  that  the  burden  of  proof  rested  upon  the 
insured  In  that  case  to  show  that  her  cause  of 
action  did  not  fall  within  the  excepting 
clause,  which  holding  was  approved  t>y  the 
Supreme  Court    212  S.  W.  983. 

Paraphrasing  the  policy  of  hisurance  tn  the 
Instant  case: 

It  "does  insure  •  •  •  against  all  direct 
loss  or  damage  by  tornado,  windstorm  or  cy- 
clone, except  for  any  loss  or  damage  caosed  by 
water  or  rain,  whether  driven  by  wind  or  not, 
unless  the  building  insured  *  *  •  shall  first 
sustain  an  actual  damage  to  the  roof  or  walls  of 
same  by  the  direct  force  of  the  wind,  and  stiall 
then  be  liable  only  for  such  damage  to  the  in- 
terior of  the  building  *  *  *  as  may  be  caus- 
ed by  water  or  rain  entering  the  building 
through  openings  in  the  roof  or  walls  made  by 
direct  action  of  the  wind,  and  except  for  any 
loss  or  damage  •  •  •  occasioned  directly 
or  indirectly  by  or  through  any  »  •  •  tidal 
wave,  high  water,  overflow,  or  cloudburst.*' 

In  order  to  determine  where  the  burden  of 
proof  rests  under  such  policy,  it  Is  material 
to  inquire  whether  under  proper  construc- 
tion the  policy  insures  generally  against  wind 
damage,  and  the  excepting  provisions  take 
something  out  of  the.  general  contract  of  in- 
surance by  way  of  defeasance  or  excuse^  or 
whether  the  contract  covers  only  what  la  left 
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after  satlsfylog  the  conditions;  tbat  in,  do 
the  conditions  and  exceptions  excuse  or  de- 
feat the  general  promise,  or  do  they  limit  the 
extent  of  the  promise? 

Without  further  discussion,  in  onr  opinion 
the  ccmtract  under  conslderaticm  falls  clearly 
within  the  rule  reannounced  in  Travelers'  Ac- 
cident Insurance  Co.  v.  Harris,  supra,  and  Is 
controlled  by  the  authority  sustained  by  the 
cases  dted  in  that  opinion.  In  further  sup- 
port of  this  view,  in  addition  to  the  authori- 
ties dted  in  the  opinion  of  the  Court  of  Civil 
Appeals  In  this  case,  we  call  attention  to 
Newark  Trust  Co.  v.  Agricultural  Insurance 
Co.,  237  Fed.  788, 150  O.  C.  A.  542,  by  the  Cir- 
cuit Court  of  Appeals  of  the  United  States  for 
the  Third  Circuit.  In  that  case  a  contract  of 
insurance  practically  identical  with  that  un- 
der consideration,  and  containing  the  identical 
clauses  evidencing  the  limitation  of  the  prom- 
ise as  are  those  in  the  policy  luider  consider^ 
atlon,  is  construed.  The  holding  there  is  in 
accord  with  the  settled  authority  of  this  state. 

The  defendant  in  error  In  a  very  Interest- 
ing and  instructive  argument  insists,  tbat  re- 
gardless of  where  the  burden  of  proof  Is 
placed,  the  facts  show  that  the  damage  in 
question  must  be  charged  to  the  direct  action 
of  the  wind ;  tbat  under  the  facts  it  is  shown 
that  the  wind  was  the  direct,  proximate,  and 
efBcioit  cause  of  the  damage ;  indeed,  but  for 
the  wind,  the  water  would  not  have  produced 
the  Injury.  It  would  probably  be  necessary 
to  consider  this  question  if  we  were  not  pre- 
cluded by  the  stipulation  of  the  parties  con- 
tained in  the  agreed  statement  of  facts.  The 
fourteenth  paragrai^  of  the  agreement  pre- 
cludes the  decision  of  this  question.  It  is 
there  agreed  that  it  Is  impossible  to  deter- 
mine to  what  extent,  in  the  damage  caused  by 
the  combined  action  of  wind  and  water,  each 
was  an  element  or  factor  with  the  other  in 
causing  such  loss  or  damage.  This  stipula- 
tion applies  directly  to  the  item  of  damage  In 
controversy.  The  parties  at  interest,  having 
before  them  all  of  the  facts  which  are  made 
to  appear  In  this  record,  agreed  among  them- 
selves that  it  was  impossible  to  determine 
which  element,  wind  or  water,  was  the  direct, 
proximate,  and  efficient  cause  of  the  damage. 
We  do  not  think,  therefore,  that  it  Is  neces- 
sary or  proper  to  enter  into  a  discussion  of 
this  question,  since  U  has  been  removed  from 
the  consideration  of  the  court  by  the  stipula- 
tion in  the  agreement 

We  therefore  recommend  that  the  Judgment 
of  the  Court  of  Civil  Appeals  be  affirmed. 

PHILLIPS,  C.  J.  We  approve  the  Judgment 
recommended  by  the  Commission  of  Appeals, 
bnt  will  state  oar  views  of  the  case. 

[1]  The  risk  insured  against  under  the  poli- 
cy being  "aU  direct  loss  or  damage  by  tor- 
nado, windstorm  or  cyclone,"  and  the  policy 
ncpressly  excepting  from  such  risk  "any  loss 
or  damage  occasioned  directly  or  Indirectly 


by  or  through  any  •  •  •  tidal  wave 
•  ♦  •  high  water  •  »  •  overflow," 
and  "any  loss  or  damage  caused  by  water  or 
rain,  whether  driven  by  wind  or  not,"  etc.,  the 
burden  of  proof — ^had  the  question  been  mate- 
rial— would  have  been  upon  the  plaintiffs  to 
show  that  their  loss-was  not  one  thus  express- 
ly excepted  from  the  contract  Without  such 
proof,  had  it  been  required,  evidence  of  a  loss 
within  the  terms  of  the  contract  would  have 
been  Incomplete,  and  hence  liability  under  the 
contract  would  not  have  been  established. 
Such  exceptions  have  not  the  character  of 
conditions  subsequent.  They  are  written  In- 
to the  contract  to  prevent  their  subject-matter 
becoming  confused  with  Its  general  portion. 
Their  effect  Is  to  declare  that  there  shall  be 
no  liability  under  the  contract  which  Is  not 
clear  and  independ«it  of  them.  The  burden 
of  establishing  such  a  liability  Is  upon  him 
who  asserts  it  The  matter  presented  by  such 
exceptions  In  a  contract  is  therefore  not  de- 
fensive. In  Its  ess^itial  nature  it  is  affirma- 
tive. It  is  made  so  by  the  terms  of  the  con- 
tract. Such  is  the  settled  rule'  in  this  court. 
Insurance  Co.  v.  Co-operative  Association,  77 
Tex.  225,  18  S.  W.  980;  .Insnvance  Co.  v.  Bor- 
en,  88  Tex.  97,  18  S.  W.  484. 

But  in  the  present  case  this  is  an  immate- 
rial question.  It  Is  rendered  so  by  the  stipu- 
lation of  the  parties  as  to  the  facts. 

[2]  With  respect  to  the  damage  here  in  dis- 
pute the  parties  have  agreed  that  It  resulted 
from  "the  combined  action  of  wind  and  wa- 
ter," and  tbat  "it  is  impossible  to  determine 
to  what  extent  each  was  an  element  or  fac- 
tor" in  causing  it.  The  effect  of  this  is  clear- 
ly to  exclude  the  loss  In  controversy  from  the 
indemnity  provided  by  the  policy.  That  in- 
demnity was  only  against  direct  loss  or  dam- 
age by  the  wind.  This  means,  and  can  only 
mean,  a  loss  resulting  llrom  the  wind  and  no 
other  cause,  and  fairly  capable  of  establish- 
ment as  having  been  bo  caused.  It  woul^ 
make  a  different  contract  for  the  parties  to 
say  that  It  contemplates  a  loss,  not  directly 
due  to  the  wind  alone,  but  to  the  wind  and  an 
expressly  excepted  cause,  ccHubined,  with  the 
part  for  which  the  wind  might  be  responsible 
impossible  of  determination  and  hence  purely 
speculative.  No  liability  could  be  adjudged 
under  the  policy  which  was  not  proven.  The 
effect  of  the  stipulation  was  to  admit  that  the 
amount  of  the  disputed  loss  attributable  to 
the  wind — the  risk  covered  by  the  policy — 
could  not  be  proven.  If  so,  a  loss  within  the 
contract  was  not  established. 

It  may  be  admitted,  as  the  plaintiffs  in  er- 
ror urge,  that  the  wind  was  the  cause  of  the 
action  of  the  water.  But  as  related  to  the 
loss  in  dispute,  the  contract  expressly  pro- 
vided that  the  insurer  was  not  to  be  respon- 
sible for  any  damage,  whatever,  due  to  the 
action  of  water  caused  by  the  wind.  AU  part 
of  the  loss  caused  by  water,  though  the  wa- 
ter's action  was  due  to  the  wind,  is  thus  elim- 
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Inated.  Tfaeiefore,  the  rale  invoked,  that 
where  there  Is  no  order  of  succeaslon  In  time 
and  there  are  two  concurrent  causes  of  a  loss 
In  which  the  damage  done  by  each  cannot  be 
dlstlngfuished,  the  predominating  cause  will 
be  deemed  the  proximate  cause,  can  have  no 
application.  The  water  as  a  concurrent 
cause,  or  as  any  element  in  the  cause,  which 
produced  the  loss,  is  by  the  contract  put  out 
of  the  case.  There  is  left,  under  the  stipu- 
lation, only  the  wind  as  a  part  of  the  com- 
bined and  responsible  cause.  The  extent  of 
its  agency  or  the  damage  due  to  Us  agency. 
It  is  admitted,  could  not  be  shown.  As  to  the 
part  of  the  loss  caused  by  the  wind,  there  was, 
accordingly,  no  proof;  and  there  being  no 
proof  there  could  l>e  no  Judgment 

The  Judgment  of  the  Court  of  Civil  Appeals 
)8  affirmed. 


DE  8HAZ0  et  ai.  v.  EUBANK. 
(No.  141^70.) 

(CommiBgion  of  Appeals  of  Texas,  Section  A. 
June  23,  1920.) 

1.  Pablie  laads  «=>  1 74— Certifloato  of  oocapan- 
ey  issued  by  land  oommlssloner  eannot  be  ooi- 
laterally  attacked. 

Where  one  owning  lots  in  a  county  applied 
to  purchase  Bchool  lands  as  additiocal  land,  and 
after  proof  of  occupancy  the  land  commiaaioner 
issued  a  certificate,  sodi  certificate  is  not  open 
to  collateral  attack  on  the  ground  tiiat  the  lots 
-were  not  private  land,  within  the  statute  allow- 
ing the  acquisition  of  additional  land,  for  the 
commissioner  is  required  to  determine  the  suffi- 
ciency of  the  proof  of  occupancy,  and  as  the 
statute  relating  to  the  acquisition  of  school  land 
provides  for  payment  over  a  long  term  of  years, 
it  is  essential  that  on  issuance  of  a  certificate 
after  proof  of  occupancy  the  title  cannot  be  col- 
laterally attacked. 

2.  Public  lands  «=>  173(5) —School  lands  held 
within  statute  forbidding  surveyor  to  acquire 
"publlo  land." 

Within  Pen.  Code  1911,  art.  164  making  it 
a  misdemeanor  for  a  county  surveyor  to  ac- 
quire "public  land,"  school  lands  are  "public 
land,"  though  not  part  of  the  unappropriated 
domain;  for,  while  the  term  "public  land"  va- 
ries in  statutes,  it  should  be  ^ven  such  con- 
struction as  will  effectuate  the  intent  of  the 
Legislatare. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
Land.] 

3.  Public  lands  €=> 1 73 (3)— Purchaser  of  school 
lands  complying  with  requirements  has  in- 
choate right. 

A  purchaser  of  school  lands  who  has  com- 
plied with  the  conditions  as  to  occupancy  and 
filed  an  affidavit  thereof  within  proper  time  ac- 
quires an  inchoate  right  to  the  land,  which  can 
be  perfected  by  compliance  with  the  further  re- 


quirements of  the  statute,  and  tide  right  ia  sob- 

ject  to  sale  or  transfer. 

4.  Pnblle  lands  <8=s>l73(ll)— Complianoo  «rlth 
requirements  hold  net  to  divast  slate  of  title 
te  school  laad*. 

Wliile  a  purchaser,  on  complying  with  the 
requirements  of  the  statute  as  to  occupancy  of 
school  lands  and  the  filing  of  an  affidavit  there- 
of, acquires  an  i&choate  right  subject  to  sale  or 
transfer,  the  state  is  not  completely  divested  of 
title  until  all  conditions  of  the  purchase  are  fol- 
ly complied  with,  and  the  right  of  the  purchaser 
is  subject  to  forfeiture  for  failure  to  make  pay- 
ment as  required,  etc. 

5.  Publlo  lagds  <8=>i73(5)  —  School  laads  an 
"public  land"  as  to  county  survayer,  though 
oertiflcate  of  oocupancy  has  been  granted. 

Under  Pen.  0>de  1911.  art.  164,  making  it  a 
midemeanor  for  any  county  surveyor  to  be  di- 
rectly or  indirectly  concerned  in  the  purchase  of 
any  "public  land,"  the  term  is  not  limited  to  the 
unappropriated  public  domain,  bat  includes 
school' lands,  and,  as  the  issuance  of  a  certifi- 
cate of  occupancy  does  not  completely  divest 
the  state  of  its  title,  the  county  surveyor  is 
incompetent  to  acquire  the  right  or  interest 
of  an  occupant  who  has  not  received  a  certifi- 
cate but  a  patent. 

Error  to  Court  of  Civil  Appeals  of  sagbth 
Supreme  Judicial  District 

Suit  by  J.  W.  Eubank  against  Maria  De 
Shazo  and  others,  in  which  defendants  flird 
a  cross-action.  Judgment  for  plaintiff  was 
affirmed  on  defendant's  appeal  by  the  Oouit 
of  CivU  Appeals, (191  S.  W.  869),  and  de- 
fendants bring  .error.  Judgment  of  Ooart 
of  Civil  Appeals  reversed,  and  Judgment  ren- 
dered that  plalntlir  take  nothing. 

W.  F.  Hendriz  and  M.  W.  Stanton,  botb 

of  El  Paso,  for  plaintiffs  in  error. 

Nealon  &  Dorman,  of  £1  Paso,  for  defend- 
ant In  error. 

SONFIELD,  P.  J.  The  following  is  the 
statement  of  the  case  by  the  C!ourt  of  Civil 
Appeals: 

"Eubank  filed  this  suit  January  22,  1915, 
against  Maria,  Donald,  and  Kenneth  De  Shazo. 
to  remove  cloud  from  title  to  survey  No.  218, 
S.  F.  No.  7068,  H.  M.  Mundy,  grantee,  contain- 
ing 160  acres,  situate  in  El  Paso  county.  De- 
fendants pleaded  not  guilty,  and  filed  a  cross- 
action  asserting  title  in  themselves.  Upon  trial 
before  a  jury  a  peremptory  instruction  -was  giv- 
en in  plaintiff's  favor,  in  accordance  wherewith 
verdict  was  returned  and  judgment  rendered. 

"On  May  S,  1908,  the  land  in  controversy  was 
public  free  school  land,  and  by  application  of 
that  date,  filed  in  the  general  land  office  May 
18,  1908,  E.  li.  De  Shazo  applied  to  purchase  the 
same  as  additional  to  private  land.  Upon  this 
application  the  land  was  awarded  September  12, 
1908.  By  quitclaim  deed  dated  January  17, 
1912,  filed  for  record  April  7,  1913,  £3.  I<.  De 
Shaso,  for  a  recited  consideration  of  $250,  con- 
veyed all  of  his  right,  title,  and  interest  in  the 
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land  to  Etabank.  On  Jane  20,  1912,  D«  Shaso 
made  his  proof  of  occupancy  and  improTementa, 
and  filed  same  in  the  general  land  office  on  June 
22.  1912,  and  on  June  24,  1912,  certificate  of 
occupancy  was  issued  and  sent  to  De  Shazo  by 
the  land  commissioner.  On  December  18,  1913, 
De  Shazo  died  intestate,  leaving  as  his  heirs  the 
defendants  herein,  namely,  his  wife,  Maria,  and 
two  diUdren,  Donald  and  Kenneth.  On  May  8, 
191S,  the  land  was  patented  by  the  state  to  B. 
L.  De  Shaso,  his  heirs  and  aasicna.  At  the  time 
he  applied  to  purchase  the  land  De  Shaao  own- 
ed and  resided  upon  Iota  1,  2,  and  3  in  block  21 
in  Grandview,  an  addition  to  and  part  of  the 
city  of  El  Paso.  Grandview  is  a  part  of  the 
Salazar  grant,  and  is  laid  oft  into  streets,  lots 
and  blocks.  The  addition  is  not  within  the 
corporate  limits  of  the  city  of  111  Paso.  The 
three  lots  had  a  75-foot  front.  De  Shazo  con- 
tinued to  reside  there  nntil  the  date  of  his 
death.  This  was  his  home  tract  and  the  private 
land  referred  to  in  his  application  to  the  state 
to  purchase  the  land  in  controyersy.  Upon  the 
dates  above  mentioned  and  long  prior  thereto, 
Eubank  was  county  surveyor  of  EI  Paso 
oovnty.'' 

On  appeal,  the  Oi>nrt  of  Civil  Appeals  af- 
firmed the  judgment  of  tbe  district  conrt 
191  S.  W.  869. 

It  is  contended  by  defendants:  (1)  Oliat 
tbe  lots  In  Grandview  addition  upon  wbicb 
De  Staazo's  home  was  situate,  and  where 
be  resided  during  tbe  required  tbree  years' 
occupancy,  were  not  "private  land,"  wltblu 
fbe  meaning  of  tbe  law  relating  to  tbe  sale 
of  scbool  land,  and  that  bis  ownersblp  tbere- 
of  and  residence  tbereon  did  not  authorize 
the  purchase  of  scbool  land  as  additional 
thereto;  (2)  at  tbe  date  of  tbe  deed  from 
De  Stadzo  to  plaintiff,  though  De  Sbazo  bad 
complied  with  tbe  conditions  of  occupancy 
and  improvement,  be  bad  not  yet  filed  the 
proof  thereof,  and  no  certificate  of  occupancy 
or  patent  bad  Issued;  that  tbe  land  was 
therefore  "public  land,"  title  to  which  could 
not  be  acquired  by  plaintiff,  then  county 
surveyor,  in  view  of  article  104,  Penal  Code, 
making  it  a  misdemeanor  for  any  county 
surveyor  to  be  directly  or  indirectly  con- 
cerned in  the  purchase  of  any  right  or  In- 
terest in  any  public  lands  in  his  own  name, 
or  in  tbe  name  of  any  other  person.  The 
Committee  of  Judges  to  whom  tbe  applica- 
tion was  referred,  being  inclined  to  the  view 
that  De  Sbazo  was  not  authorized  to  pur- 
chase tbe  scbool  land  in  controversy,  granted 
tbe  writ 

(1)  Tlie  Court  of  CivU  Appeals  declined 
to  pass  upon  tbe  status  of  tbe  Grandview 
lots  as  a  proper  home  tract  authorizing  tbe 
purchase  of  school  land  as  additional  there- 
to. That  court  held,  in  effect,  that  the  com- 
mlssimier,  being  vested  with  the  power  to 
make  a  sale  and  award  of  the  land  to  a 
qualified  purchaser,  having  determined  that 
De  Sbazo  was  such  a  purchaser,  as  tbe  own- 
er of  and  settler  upon  the  Grandview  lots, 
and  having  actually  made  tbe  sale  and 
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award,  and  De  Sbazo  having  c(Hnplied  with 
all  the  terms  and  conditions  of  bis  purchase, 
and  tbe  certificate  of  occupancy  having  is- 
sued, tbe  sale  and  award  cannot  be  regard- 
ed as  a  nullity  and  subject  to  collateral  at- 
tack.   In  this  conclusion  we  concur. 

In  the  disposition  of  public  school  lands,  it 
is  the  policy  of  tbe  state  to  sell  to  actual 
settlers  and  to  require  actual  occupancy  of 
tbe  land  so  sold.  One  owning  other  or 
private  land  is  authorized  to  purchase  scbool 
land  within  a  certain  radius  as  "additional 
land,"  and  tbe  occupancy  of  tbe  home  tract 
for  the  requisite  period  is  regarded  as  an 
occupancy  of  such  additional  land — a  con- 
structive occupancy.  To  entitle  one  to  pur- 
chase additi<Hua  land,  bi^  "other"  or  "pri- 
vate land"  must  be  of  tbe  kind  alnd  char- 
acter contemplated  by  tbe  statute.  Tbe  ac- 
tual settler  upon  tbe  school  land  proper 
must  make  proof  of  occupancy  therfeof; 
where  tbe  occupancy  Is  constructive,  be  must 
make  proof  of  occupancy  of  tbe  basic  tract 

Upon  tbe  filing  of  proof  of  occupancy,  a 
certificate  thereof  is  issued  by  tbe  land  com- 
missioner. Tbe  Issuance  of  tbe  certificate 
is  not  merely  ministerial,  tbe  commissioner 
being  vested  with  discretion  in  determining 
the  facts.  If  satisfied  that  tbe  proof  of  occu- 
pancy Is  false,  or  the  occupancy  insufficient, 
not  in  compliance  with  the  statute,  be  can 
refuse  the  certificate. 

"If  the  certificate  be  refused,  then  the  title  of 
the  purchaser  would  be  open  to  attack  by  any 
one  who  should  settle  upon  and  make  applica- 
tion to  purchase  tbe  land ;  but  if  issued  it  would 
be  conclusive,  except,  possibly,  against  the 
state."  Logan  v.  Curry,  95  Tex.  664,  69  S.  W. 
129;  MitcbeU  y.  Robison,  106  Tex.  641,  182 
S.  W.  465. 

The  matter  of  tbe  sale  of  tbe  land  In  con- 
troversy was  within  the  Jurisdiction  of  the 
land  commissioner.  The  duty  devolved  up- 
on him,  before  issuing  the  certificate  of  oc- 
cupancy, 'to  determine  whether  De  Shazo 
owned,  settled  upon,  and  occupied  for  the 
required  time  other  or  private  land  of  the 
character  entitling  him  to  purchase.  This 
was  involved  In  determining  De  Sbazo's  com- 
pliance with  the  conditions  of  settlement 
and  occupancy.  If  the  certificate  of  tbe  land 
commissioner  does  not  evidence  an  adjudica- 
tion of  these  facta,  but  merely  an  occupancy 
of  the  basic  tract,  It  Is  meaningless.  Tbe 
basic  tract  being  private  land  owned  by  De 
Shazo,  the  state  Is  concerned  In  its  occu- 
pancy only  as  such  occupancy  affected  bis 
right  to  the  additional  land. 

A  purchaser  of  scbool  land  must  within 
two  years  after  the  completion  of  tbe  three- 
year  period  of  occupancy,  make  proof  there- 
ot  Patent  cannot  issue  until  tbe  filing  of 
such  proof  and  tbe  payment  In  full  of  tbe 
purchase  money.  When  proof  of  occupancy 
has  been  filed,  the  purchaser  can  pay  tbe 
balance  of  tbe  purchase  money  and  demand 
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a  patent,  or  he  can  pay  the  same  In  annual 
installmenta  running  for  a  period  of  at 
least  35  and  up  to  37  years.  It  Is  to  the 
Interest  of  the  state,  as  well  as  of  the  pur- 
chasers of  the  school  land,  that  the  titles 
of  such  purchasers  be  established,  at  least 
to  the  extent  of  being  Invulnerable  to  col- 
lateral attack,  at  some  time  prior  to  the 
Issuance  of  the  patent  To  permit  such  at- 
tacks through  all  the  years,  where  the  pnr- 
chasor  exercises  his  option  of  payment  of  the 
purchase  money  In  annual  Installments,  would 
be  promotive  of  continuous  litigation  and 
strife.  The  evident  Intention  of  the  Legis- 
lature In  requiring  proof  of  occupancy  and 
the  Issuance  of  the  certificate  was.  In  the 
language  of  the  court  in  Logan  t.  Curry, 
supra: 

"To  set  at  rest  the  qneation  of  actual  settle- 
m«ot,  and  to  establish  the  purchaser's  right 
to  the  land,  subject  only  to  the  coudition  that 
he  pay  the  unpaid-  inatallmeDts  of  purchase 
money  and  interest  thereon,  as  required  by  the 
statute." 

The  purpose  of  the  proof  and  certificate, 
when  the  school  land  itself  is  occupied.  Is 
to  establish  and  evidence  title  to  the  land 
so  occupied.  Where  the  occupancy  is  of  the 
l>aslc  tract,  the  purpose  Is  to  establish  and 
evidence  the  purchaser's  title  to  the  addi- 
tional land.  In  each  case  the  certificate  has 
the  same  conclusive  effect. 

[2-t]  Was  the  land  at  the  date  of  the  pur- 
chase by  plaintift  from  De  Shazo  "public 
land"  within  the  purview  of  article  164  of 
the  Penal  Code?  The  term  "public  land,"  as 
used  in  various  statutes,  is  generally  held 
to  comprise  ail  of  the  unappropriated  public 
domain — such  of  the  lands  belonging  to  the 
state  as  are  subject  to  sale  or  other  disposal. 
Day  Land  &  CatOe  Co.  v.  State,  68  Tex.  526, 
4  S.  W.  865.  The  sense  in  which  the  term 
is  used  may  vary  somewhat  in  the  dif- 
ferent statutes,  and  it  should  be  "given  such' 
meaning  as  will  effectuate  the  intention,  of 
the  Legislature  In  its  use.  Thus,  in  Cotulla 
v'  Laxson,  60  Tex.  443,  It  is  held  that  the 
term  "public  land,"  as  used  In  article  164 
of  the  Penal  Code,  Is  not  limited  in  Its  sig- 
nification to  unappropriated  public  d<»naln, 
but  also  includes  public  school  lands.  With 
reference  to  this,  the  court  says: 

"These  pnblic  school  lands  were  set  apart  for 
a  public  purpose,  devoted  to  the  promotion  of 
public  education.  The  act  of  appropriation,  or, 
rather,  the  dedication .  of  these  lands  to  that 
purpose,  did  not  work  a  change  in  their  owner- 
ship; true  they  were  not  thereafter  unappro- 
priated public  domain,  but  as  ever  belonged  to 
the  public." 

The  purchaser  of  school  land  who  has 
complied  with  the  condition  of  settlement, 
and  within  the  proper  time  filed  hia  athdavlt 


thereof,  acquires  an  Inchoate  right  to  tbe 
land,  which  can  be  perfected  by  compliance 
with  the  further  requirements  of  the  stat- 
ute. Canales  r.  Perez,  65  Tex.  291.  The 
right  BO  acquired  Is,  by  the  express  terms  of 
the  statute,  subject  to  sale  or  transfer  by 
the  purchaser.  Upon  the  completion  of  the 
required  term  of  occupancy,  the  land  be- 
comes the  private  land  of  the  purcbaaer 
to  the  extent  that  Hens  created  thereon  by 
him  can  be  foreclosed  and  the  land  sub- 
jected to  sale  on  execution.  But  the  right 
or  title  of  the  purchaser  Is  not  then  com- 
plete ;  It  Is  subject  to  forfeiture  for  failure 
to  make  proof  of  occupancy  within  the  speci- 
fied time,  or 'to  pay  the  annual  interest  or 
installments  of  principal  of  the  purchase 
money.  Tiie  state  is  not  completely  divested 
of  title  until  all  the  conditions  of  purchase 
are  fully  complied  with.  As  said  by  the 
court  in  WiUiaras  v.  Fhiley,  99  Tex.  468, 
474,  90  S.  W.  1087,  1090: 

"The  title  remains  in  the  state  and  the  par- 
chaser  has  only  the  right  to  acqaire  it  by  con- 
tinued compliance  with  the  conditions  prescrib- 
ed by  the  sUtute." 

De  Shaso,  at  the  date  of  hla  conveyance 
to  plaintiff,  had  not  acquired  the  title  of  £he 
state.  He  conveyed  to  plaintiff  tlie  rlgbt  to 
acquire  It  by  continued  compliance  with  tlie 
statutory  requirements.  Whatever  may  bave 
been  the  status  of  his  title  as  to  others,  it 
is  clear  that,  in  so  far  as  plaintiff  was  con- 
cerned, the  land  conveyed  was  public  land, 
within  the  meaning  of  the  article  onder  con- 
sideration. 

We  are  convinced  that,  in  order  to  ef- 
fectuate the  intention  of  the  Legislature  In 
the  use  of  the  term  "public  land"  in  the  con- 
nection In  which  It  is  used,  tlie  term  should 
be  construed  to  embrace  public  8cbo<A  lands 
In  which  the  state  has  any  character  of  title  ; 
such  lands  not  losing  the  character  o£  "pub- 
lic land"  until  there  is  a  foU  and  complete 
divestiture  of  the  state's  title. 

The  legislative  Intent  in  the  enactment  of 
article  164  of  the  Penal  Code  la  not  difficult 
of  ascertainment.  Such  Intention  was  de- 
clared in  the  early  cases  by  our  8upr«ne 
Qonrt  A  sound  public  policy  requires  that 
officers  charged  with  duUes  pertaining  to  the 
public  lands  should  not  be  permitted  to  avail 
themselves  of  information  acquired  -  through 
their  official  positions  to  speculate  In  sudh 
lands,  to  the  detriment  and  disadvantage 
of  other  citizens  and  of  the  public  at  large. 
Such  officers  are  In  the  nature  of  trustees, 
and,  to  insure  against  an  abuse  of  the  trust 
reposed  in  them,  it  is  essential  that  they  be 
forbidden  to  acquire,  directly  or  lndire<rtly. 
in  their  own  name  or  In  the  name  of  another, 
any  interest  In  such  lands.  Wills  t.  Abbey, 
27  Tex.  202 ;  Cotulla  v.  Laxson,  supra;  State 
V.  Thompson,  64  Tex.  6ea 
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Ab  t]«ef6re  stated,  the  purchase  "by  De  Shazo 
was  subject  to  forfeiture.  In  the  event  of 
forfeitui%,  the  land  wQuId  revert  and  be- 
conre  agaii)  a  part  of  the  public  domain,  sub- 
ject to  sale  and  award  to  applicants.  In 
such  case  the  county  surveyor  would  have 
certain  duties  to' perform  In  reference  there- 
to. It  Is  evident  that  a  purchase  by  such 
officer  of  the  title  of  a  purchaser  subject 
to  forfeiture  might  involve  a  conflict  between 
his  rights  under  the  purchase  and  hia  duty 
to  the  state. 

Inasmuch  as  plaintiff  was  Incompetent,  un- 
der the  terms  of  the  statute,  to  purchase 
from  De  Shazo,  the  patent  issued  by  the 
state  to  De  Shazo  cannot  inure  to  plaintiff. 
It  follows  that  he  has  failed  to  show  title  to 
the  land  in  controversy. 

We  are  of  opinion  that  the  judgment  of 
the  Oonrt  of  Civil  Appeals  should  be  reversed, 
and  judgment  here  rendered  that  plaintiff 
take  nothing  by  his  suit  against  defend- 
ants. 


PHILLIPS,  O.  J.    We  approve  the  Judg- 
ment recommended  In  this  case. 


WALTON  V.  CORSiCANA  TRANSIT  CO. 
et  al.     (No.  124-2999.) 

(Gommiaaion  of  Appeals  of  THcaa,  Section  B. 
June  23,  1020.) 

Error  to  Court  of  Civil  Appeals  of  Sixth  Su- 
preme Judicial  District. 

Action  by  W.  W.  Walton  against  the  Corsi- 
cana  Transit  Company,  {he  Corsicana  Gas  & 
Electric  Company,  and  the  SooUtem  Traction 
Company.  On  appeal  by  defendants  from  judg- 
ment for  plaintiff,  judgment  against  the  Corsi- 
cana Gas  &  Electric  CompKny  was  reversed  and 
rendered,  the  appeal  of.  the  Transit  Company 
was  dismissed,  and  the  judgment  as  to  the 
Traction  Company  was  affirmed  by  the  Court  of 
CivU  Appeals  (189  3.  W.  807),  and  plaintiff 
Inrings  error.    Affirmed. 

Luther  A.  Johnson  and  Richard  Mays,  t>oth  of 
Corsicana,  for  plawtiS  in  error. 

McClellan  &  Prince  and  Woods  &  Kerr,  all 
of  Corsicana,  for  defendants  in  error. 

McCLENDON,  J.  In  the  opinion  of  the  Su- 
preme Court  the  decision  of  tb«  Court  of  Civil 
Appeals  in  this  case  was  correct. 

The  opinion  of  the  Court  of  Civil  Appeals, 
reported  in  180  S.  W.  307,  states  the  nature 
of  the  case  and  the  conclusions  reached  by  that 
court.    We  refer  to  that  opinion. 

We  therefore  conclude  that  the  Judgment  of 
tile  Conrt  'of  Civil  Appeals  shoidd  b«  affirmed. 

PialLLIPS,  C.  J.  We  approve  the  Judgment 
recommended  in  this  case. 
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(<3ourt  of  Criminal  Appeals  of  Texaa 
1920.) 

Habeas  corpus  «=»85( I)— Evidence  held  insaf- 
flolent  to  show  relators  guilty  of  capital  orlme. 
Evidence  in  habeas  corpus  proceedings  heli 
insufficient  to  warrant  the  trial  court's  condo- 
sion  that  the  proof  that  relators,  accused  of 
homicide  and  seelcing  admission  to  bail,  we^e 
guilty  of  a  capital  crime,  justifying  denial  of 
bail,  was  evident. 


Appeal  from  District  Court,  Waller  Cbxm- 
ty ;  J.  D.  Harvey,  Judge. 

Habeas  corpus  for  admission  to  ball  on  be- 
half of  Jim  and  Stewart  Wade.  From  order 
refusing  bail,  relators  appeal.  Order  revers- 
ed, and  balL  granted. 

J.  U'.  Mathls,  of  Houston,  for  appellants. 

B.  E.  Hanney,  of  Hempstead,  and  Alvin  M. 
Owdey,  AsBt.  Atty.  Gen.,  for  the  State. 


MORBOW,  J.  This  is  an  appeal  from  an 
order  of  the  district  Judge  refusing  bail.  Be- 
lators  are  diarged  by  complaint  with  the 
murder  of  Gerald  Sellars.  -A  voliunlnoua 
statement  of  facts  is  before  us,  but  the  evi- 
dence will  not  be  discussed  in  detail.  In  sub- 
stance, it  appears  that  some  weeks  prior  to 
the  homicide  a  quarrel  took  place  between 
Nathan  Sellars,  the  father  of  the  deceased, 
and  the  relator  Jim  Wade.  '  Subsequently 
Nathan  Sellars  fired  at  Jim  Wade  several- 
shots,  one  of  them  taking  effect  in  his  back, 
and  at  the  time  of  the  homicide  the  record 
suggests  the  existence  of  ill  feeling  l>etween 
Nathan  Sellars  and  the  relator  Jim  Wade. 
On  the  night  preceding  the  difficulty  in  which 
the  deceased  lost  his  life,  Jim  Wade  and 
Stewart  Wade  spent  the  night  In  a  house  be- 
longing to  Jim  Wade,  situated  in  a  village  in 
which  Nathan  Sellars  with  his  ftimlly,  In- 
cluding deceased,  resided,  the  parties  being 
neighbors.  Early  in  the  morning  Nathan 
Sellars  while,  according  to  his  testimony, 
looking  for  his  calf,  passed  near  the  home  of 
relators,  .and  Jim  Wade,  observing  him,  and, 
as  he  claims,  desiring  to  talk  with  Nathan 
Sellars  with  a  view  of  reaching  an  under- 
standing With  him,  went  out  of  his  house,  in- 
forming his  brother  Stewart  Wade  of  his  pur- 
pose. When  he  reached  a  point  about  100 
yards  distant  from  Nathan  Sellars,  shots 
were  exchanged  between  them,  each  of  them 
firing  a  number  of  times,  the  evidence  being 
conflicting  as  to  who  was  the  aggressor,  the 
state's  testimony  going  to  show  that  Jim 
Wade  fired  twice  before  Sellars  began,  the  re- 
lators' testimony  indicating  that  Sellars  l>e- 
gan  to  draw  his  gun  on  observing  Jim  Wade, 
and  that  they  fired  the  first  shot  about  the 
same  time.  Neither  of  them  was  injured,  but 
during  the  duel  the  wife  of  Nathan  Sellars 
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called  to  her  aon,  the  deceased,  and  told  blm 
they  were  shooting  hig  father.  The  deceased, 
arming  hlmseU,  left  the  house,  and  was  met 
by  the  relator  Stewart  Wade.  As  they  met, 
according  to  the  testimony  of  both  the  state 
and  the  relators,  Stewart  Wade  said  to  de-- 
cessed:  "Let's  not  have  anything  to  do  with 
this.  We  are  too  good  frloids."  There  Is  a 
conflict  as  to  the  remainder  of  the  conversa- 
tion, but  the  evidence  is  undisputed  that  both 
began  firing,  deceased  stepping  behind  a  bam, 
from  which  he  fired  a  number  of  shots,  both 
of  the  relators,  according  to  some  of  the  tes- 
timony, engaging  in  the  oonfilct  with  him, 
and  he  finally  received  two  wounds,  from'  one 
of  which  he  later  died. 

The  state,  relying  upon  various  drcnm- 
stances,  advances  the  theory  that  the  record 
discloses  against  the  relators  conspiracy  and 
premeditation.  Stewart  Wade  contends  that 
the  evidence  points  to  no  wrongful  participa- 
tion in  the  conflict  on  his  part,  insisting  that 
he  but  responded  to  the  aggressive  acta  of 
the  deceased.  On  the  undisputed  facts  there 
are  inferences  that  might  he  drawn  by  a  ]ury 
favorable  to  the  relators,  and  on  the  facts 
not  undisputed  there  is  a  conflict  of  evidence 
sndi  as  on  the  whole  record  did  not  war- 
rant the  oondnslon  by  the  trial  Judge  that 
the  proof  that  relators  were  guilty  of  a  capi- 
tal crime  was  evident 

The  order  denying  ball  la  therefore  revers- 
ed, and  ball  granted  to  eadi  of  the  relators 
In  the  sum  of  $10,000,  upon  the  making  of 
which  under  the  terms  of  I«w  with  sufficient 
surety  thdr  discharge  is  ordered. 


HELLMAN  v.  STATE.     (No.  5853.) 

(Court  of  Criminal  Appeals  of  Texas.    June  9, 
1920.) 

1.  Crlmlaal  law  «=>I086( I)— Record  not  r«- 
vlewabla  whan  matters  preliminary  to  Judg- 
ment of  oonvlotlon  are  not  shown  In  reoord. 

Where  record  showed,  "We,  the  jury,  find 
the  defendant  guilty  and  assess  his  punishment. 
•  •  •  Q.,  roreman"— followed  by  an  order 
adjudging  Urn  guilty  as  found  by  the  jury,  etc., 
there  was  no  such  judgment  shown  to  have 
been  entered  as  is  required  by  Code  Gr.  Proc. 
1911,  art.  863,  where  it  faUed  to  show  that 
appellant  entered  any  plea,  or  that  a  jury  was 
Impaneled,  or  any  of  such  preliminary  matters 
required  by  such  statute. 

2.  Criminal  law  e=>l086(l3)— Appellate  oosrt 
acqvirsi  no  Jurisdiction  In  absenoe  of  showing 
«f  entry  of  proper  Judgment. 

The   appellate  court  acquires  no  jurisdic- 
tion of  an  appeal  where  the  record  does  not 
»>■ —  — ■ —  of  a  judgment  in  compliance  with 
19U,  art.  853. 


Appeal  from  Matagorda  Oonaty  Oknut; 
John  F.  Perry,  Judge. 

J.  Hellman  vnis  convicted  of  a  vlolatioB 
of  the  pistol  law,  and  appeals.  Appeal  dis- 
missed. 

Matt  Cramer,  of  Bay  City,  for  appelUuit. 
Alvln  M.  Owsley,  Asst  Atty.  Gtat^  tat  the 

State. 

DAVIDSON,  P.  3.  TMs  I4>peal  la  prosecnt- 
ed  from  a  conviction  for  violatlan  of  Qie 
pistol  law. 

[1,2]  A  motion  to  iHamian  the  appeal  b 
made  on  the  ground  that  the  record  does  not 
show  a  judgment  The  only  attempt  at  a 
judgment  in  the  record  is  found  in  the  ftd- 
lowing  language: 

"We,  the  jury,  find  the  defendant  J.  HeOmaa 
guilty,  and  assess  his  punishment  at  $100.00 
fine  and  costs.    O.  S.  Qideon,  Foreman." 

Then  follows  the'  order  of  the  court  ad- 
Judging  him  guilty  of  carrying  a  pistol  as 
found  by  the  Jury,  etc.  It  will  be  noticed 
that  it  fails  to  show  that  appellant  entered 
any  plea,  or  that  a  Jury  was  impaaeled,  or 
any  of  those  preliminary  matters  reqoiied 
by  the  statute  which  precedes  the  renfflttoo 
of  a  verdict,  a  C.  P.  art  858.  Tliia  Judg- 
ment as  presented  la  not  In  accord  with  the 
statute.  Without  a  Judgment  the  Jarisdlctioo 
of  this  court  does  not  attach.  We  are  thoe- 
fore  of  opinion  that  the  moti<m  of  the  Assist- 
ant Attorney  Oeneral  is  well  taken  and  la 
sustained. 

The  apt>eal  Is  dismissed. 


HENDRIX  V.  STATE.    (No.  5850.) 

(Court  of  Criminal  Appeals  of  Texas.    Jane  9, 

1920.    Rehearing  Denied  June  25, 

192a) 

1.  Burglary  «s»46(8)— Defoadanfa  <wtiM«ay 
held  not  to  roqnire  lattroetlon  oa  raasoaaMs 
•xplanatlen  of  possession  of  stolon  property 
on  llrtt  opportnnity. 

Where  defendant,  when  arrested  on  charge 
of  burglary,  was  silent  as  to  his  possession  of 
the  goods,  his  testimony  that  later,  while  in 
jail  he  was  asked  for  money  taken,  and  re- 
turned it,  and  offered  to  return  the  dothes, 
saying  they  were  given  to  him  by  hia  cosb- 
panion,  who  was  there  in  Jafl,  it  was  not  error 
to  refuse  an  instmction  on  reasonable  exidaaa- 
tion  of  bis  possession  at  first  opportnnitr. 

2.  Burglary  «=946(7)  —  InstraeUons  iMid  to 
•ufflolontly  present  dofoadaaf  s  theory  af  aoa- 
partidpation. 

Instructions  that,  if  defendant's  companioD 
burglarized  a  residence,  and  if  there  was  a 
reasonable  doubt  whether  defendant  waa  not 
present  and  did  not  participate,  he  should  be 
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acquitted,  thongli  he  afterwaids  came  into  poa- 
aeasion  of  some  of  the  atolen  property,  held  to 
auffidently  present  defendant's  theory  that  he 
did  not  participate. 

Appeal  from  District  Conrt,  Bills  Ooonty ; 
F.  L.  Hawkins,  Judge. 

W.  H.  Hendrlz  was  convicted  of  burglary 
of  a  residence,  and  appeals.    Affirmed. 

Adair  Dyer,  of  Etanis,  for  appellant 
AlTln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  X  Appellant  was  convict- 
ed of  burglary  of  a  private  residence  and  al- 
lotted five  years  In  the  penitentiary. 

Tbls  Is  a  case  of  circumstantial  evidence. 
Davis  and  appellant  were  traveling  In  an 
auto  through  Bills  county  from  the  city  of 
Dallas  to  the  dty  of  Temple.  En  route  they 
camped  near  the  residence  of  W.  B.  Banks 
for  two  or  three  days.  The  reason  assigned 
for  this  by  appellant's  testimony  Is  that 
when  they  reached  that  p<^t  the  gasoline 
tank  of  their  auto  'Sprung  a  leak  and  they 
were  out  of  gasoline";  their  puriMse  being  to 
repair  the  car  and  secdre  gasoline.  While 
there  Banks'  residence  was  burglarized.  Ap- 
pellant and  Davis  were  arrested;  appellant 
being  found  in  possession  of  some  of  the  stol- 
en property.  His  testimony  Is  to  the  effect 
that  he  did  not  steal  the  goods  or  enter  the 
bouse,  and  knew  nothing  of  It  until  after  he 
had  received  the  goods  from  Davis;  that 
Davis  left  the  car,  the  casing  of  which  ap- 
pellant was  repairing,  for  the  purpose  of  se- 
curing gasoline,  and  on  his  return  had  the 
stolen  goods,  and  gave  him  some  of  them; 
that  he  knew  nothing  of  the  burglary,  had  no 
connection  with  It,  and  was  not  aware  the 
goods  were  stolen.  The  state's  evidence  is 
suffldoit  to  sustain  the  conviction.  It  is 
not  deemed  necessary  to  detail  IL 

[1]  Appellant  asked  and  was  refused  a 
charge  to  the  effect  that  If  appellant,  when 
his  possession  was  first  challenged,  gave  an 
account  which  was  reasonable  and  probably 
true,  or  there  was  a  reasonable  doubt  of  It, 
the  Jury  should  acquit.  He  also  excepted  to 
the  court's  charge,  because  it  did  not  submit 
this  issue.  The  facts  upon  which  appellant's 
requested  charge  is  based  are  recited  by  him 
In  his  bill  of  exceptions  No.  2,  as  follows: 

"When  I  was  arrested  oat  there,  no  one  asked 
me  anything  about  the  stuff,  and  I  didn't  say 
anything  about  it.  I  remember  Mr.  Banks 
cominK  to  see  me  at  the  jail.  He  called  me  over 
to  the  door,  and  I  went  over  to  the  door,  and 
he  asked  for  the  money,  and  I  gave  him 
the  money  that  was  In  the  pockets.    There  was 


about  ao  cents.  That  was  about  all  Mr.  Banks 
said  to  me.  Well,  Mr.  Banks  said  that  he  didn't 
want  the  clothes;  he  didn't  need  them.  I  of- 
fered him  the  doUies.  I  asked  him  if  they  were 
bis  dothes;  if  they  were,  I  would  give  them 
to  him.  I  told  him  that  I  got  the  clothes  from 
Davis.    Davis  was  there  in  the  jail  at  the  time." 

As  we  understand  the  doctrine  of  reason- 
able explanation,  this  testimony  does  not 
bring  the  question  within  that  rule.  His 
statement  excludes  the  idea  that  he  gave  an 
account  of  it  on  the  first  opiMrtunlty.  He 
says  that,  when  he  was  arrested,  no  one  ask- 
ed him  anything  about  the  stuff,  and  he  him- 
self did  not  say  anything  about  it  When  he 
was  arrested,  charged  with  this  Offense,  it 
was  called  to  his  attention.  His  right  to 
possession  of  the  property  was  then  called 
in  question.  This  was  not  within  the  doc- 
trine of  reasonable  account  of  possession  of 
stolen  property. 

[X]  Appellant  testified  on  the  trial  sub- 
stantially as  his  statement  above  quoted. 
The  court  diarged  the  Jury  with  reference  to 
this,  if  they  should  find  from  the  evidence 
that  Davis  burglarized  the  private  residence 
of  Banks,  but  that  the  defendant  was  not 
present  and  partidpating  with  him  at  the 
time,  or  If  the  jury  should  have  a  reasonable 
doubt  TQ>on  this  issue.  It  would  be  their  duty 
to  acquit  defendant  of  the  diarge  of  burg- 
lary, although  they  may  bdleve  from  the  evi- 
dence that  he  afterwards  came  into  posses- 
sion of  some  of  the  property  taken  from  the 
alleged  burglarized  house,  and  was  in  pos- 
session of  the  same  at  the  time  of  his  arrest 
This  we  understand  was  bis  testimony  upon 
the  trial  and  his  theory  of  the  case.  The 
court  also  gave  appellant's  requested  in-- 
structlon  to  the  effect  that  If  Davis  burglar- 
ized the  house  of  Banks,  and  appdlant  at 
the  time  remained  in  an  automobile  or  on  the 
road,  and  waited  for  Davis,  and  did  not  take 
any  part  In  the  burglary,  and  did  not  in  any 
way  assist  in  the  perpetration  of  the  same, 
and  was  not  present  encouraging  such  perpe- 
tration, or  if  the  jury  should  have  a  reason- 
able doubt  as  to  whether  such  facts  are  true 
or  not,  then  in  such  event  they  should  find 
appdlant  not  guilty.  These  diarges  aptly 
and  pertinently  applied  the  law  to  the  facts 
of  this  case,  and  give  defendant  the  full  ben- 
efit of  all  that  he  claimed  with  reference  to 
his  connection  or  want  of  connection  with 
the  burglary  of  the  house  and  possesslcm  of 
the  goods  that  came  from  it  This  is  practi- 
cally the  only  question  presented  by  appd- 
1  ant's  appeal. 

Finding  no  reversIUe  error  in  the  record, 
the  Judgment  will  be  afflrmed. 
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ALARCAN  V.  STATE.     (No.  S85I.) 

(0>urt  of  Criminal  Appeals  of  Texas.    June  9, 
1920.) 

1.  Criminal  law  <g=3l086(l4)— Dental  of  con- 
tinuance not  reviewed,  where  record  does  not 
show  reservation  of  exception. 

A  ruling  refusing  an  application  for  a  con- 
tinuance will  not  be  reviewed,  where  the  rec- 
ord fails  to  show  an  exception  reserved. 

2.  Criminal  law  «=3l  159(5)— FiniNno  that  vaU 
ae  of  property  exceeded  $50  not  disturbed. 

The  appellate  court  wiU  not  disturb  a  con- 
viction for  theft  of  property  over  the  value  of 
$50,  because  the/ jury  believed  the  state's  evi- 
dence as  to  the  value  of  the  property  to  the 
exclusion  of  defendant's  testimony,  where  the 
state's  evidence  would  Justify  the  conclusion 
of  the  jary. 

3.  Larceny  $=964(7)— Conviction  sustained  by 
evidence. 

In  a  prosecution  for  theft  of  property  over 
the  value  of  $50,  evidence  held  to  warrant  the 
jury  in  concluding  that  defendant  was  the  per- 
son who  toolc  the  property,  notwithstanding 
defendant's  explanation  of  his  possession  of 
the  stolen  goods. 

Appeal  from  District  Court,  Ellis  Coonty; 
F.  L.  Hawkins,  Jadge. 

Mlcario  Alarcan  was  convicted  of  theft, 
and   appeals.     Affirmed. 

Alvin  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
•  theft  of  property  over  the  value  of  $60. 

[1]  The  application  for  continuance  will 
not  be  considered  because  the  record  falls 
to  show  an  exception  reserved  to  the  ruling 
of  the  court  refusing  It.  Branch's  Ann.  P.  C. 
p.  183,  for  collation  of  many  cases. 

It  Is  contended  that  the  evidence  Is  not 
sufficient  to  support  the  conviction: 

[2]  1.  That  the  facts  do  not  show  the 
value  of  the  property  to  be  in  excess  of  $50. 
This  was  a  controverted  Issue  upon  the  trial, 
defendant  introducing  such  evidence,  if  the 
Jury  believed  it,  to  have  authorized  the  con- 
viction of  appellant  for  a  misdemeanor  theft. 
The  state's  evidence  Justified  the  Jury  in  con- 
cluding that  the  property  was  worth  over 
$50.  We  do  not  feel  Justified  in  reversing 
a  Judgment  because  the  Jury  believed  the 
state's  evidence  to  the  exclusion  of  defend- 
ant's testimony,  where  the  state's  evidence 
would  Justify  the  conclusion  of  the  Jury. 

[3]  2.  It  is  contended  the  evidence  is  not 
sufficient  to  connect  the  defendant  with  the 
burglary  of  the  house  from  which  the  proper- 
ty found  in  his  possession  was  taken.  This 
is  a  case  of  circumstantial  evidence.    It  is 


tmcontroverted  that-  the  hoane  was  entered 
and  the  property  taken;  that  the  property 
taken  was  in  a  trunk,  which  was  closed  and 
fastened   by  Its  owner;   that   the  residents 
were  away  from  the  house  for  some  days, 
and  during  their  absence  the  house  w-as  en- 
tered, the  trunk  broken,  and  the  property 
taken.     About  the  25th  of  December,  1919, 
appellant  carried  quite  a  lot  of  the  stolen 
property  in  a  suit  case  to  the  restaurant  of 
Alberta  Perez  and  left  it.    This  was  very 
early  In  the  morning.    Mrs.  Perez  had  Just 
gotten  np,  but  her  husband  was  still  in  bed. 
Thla  is  an  uncontroverted  fact,  testified  by 
all  the  witnesses  who  testified  in  regard  to 
the  matter,  including  appellant     Appellant 
accounted  for  his  possession  of  the  property 
by  testifying  and  making  statements  to  the 
same  effect,  that  about  11  or  12  o'clock  at 
night,  prior  to  the  morning  he  left  tbe  suit 
case  at  Perez's  restaurant,  an  unknown  Mex- 
ican came  to  him,  having  the  grip  in  posses- 
sion, and  asked  him  to  keep  it  until  he  went 
to  and  returned  from  Dallas,  which   would 
be  about  a  week ;    that   he   took   the    grip, 
which    contained    the   stolen    property,    and 
early   the  next  morning  carried  it    to   the 
Perez  restaurant  and  left  it,  and  had  not 
gone  back  to  the  restaurant  from  that  time 
until  his  arrest,  which  occurred  a  few  days 
later.     He  made  a  statement  to  tbe   same 
effect  wh«i  bis  possession  of  it  was    chal- 
lenged.    He  further  testified  he  had   never 
seen  the  Mexican  before,  and  did  not  know 
hlra,  and  had  not  seen  him  since,  bat  that 
if  tbe  Mexican  was  shown  to  bim  he  thon^ht 
he  would  recognize  him.    So  far  as  we  un- 
derstand this  record  appellant  made   no  at- 
tempt to  get  this  Mexican,  or  to  show  his 
presence  at  the  time  and  place  or  In  the  town 
of  Ennls  where  this  burglary  was  committed. 
He  denied  entering  the  house  or  stealing  the 
goods.   Quite  a  lot  of  personal  property  taken 
from  the  house  was  indosed  in  the  suit  case, 
the  suit  case  Itself  being  part  of  the  stolen 
property.    Some  of  the  goods  taken  were  not 
recovered.    Appellant  says  he  knew  nothing 
of  the  contents  of  the  grip.     Among  other 
things  not  recovered  was  a  wrist  watch.    The 
case  summed  up  seems  to  thus  present  itself: 
A    burglary    was    committed    and    property 
stolen.    Appellant  Is  found  in  possession  of 
the   property   early   the   next  •  morning;    he 
leaves  it  at  a  restaurant  without   making 
any  statement,  bat  later,  when  challenged, 
says  that  it  was  left  with  him  by  an  unknown 
Mexican  who  was  leaving  the  country.      We 
are  of  opinion  this  evidence  Is  sufficient  to 
overcome  the  reasonableness  of  appellant's 
explanation;  at  least  that  the  Jury  was  jus- 
tified in  disbelieving  bis  explanation.      We 
think,    under   this   evidence,   this   Judgment 
should  be  affirmed;  and  it  is  accordingly  so 
ordered. 
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MITCHELL  V.  STATE.     (No.  5810.) 

(Court  «f  Criminal  Appeals  of  Texas.     May 

6^  1820.    On  Motion  for  Rehearing, 

June  23,  1920.) 


1.  Criminal  law  «=>542— Former  testimony  of 
deceased  wltaess  admissible  on  second  trial. 

On  the  second  trial  of  a  homicide  case,  the 
former  testimony  of  decedent's  wife,  who  died 
before  the  second  trial,  was  properly  admitted. 

2.  Criminal  law  «=>547(  I )— Farmer  testimony 
of  deceased  witness  provable  by  agreed  state- 
ment used  on  appeal  In  former  ease. 

Where  the  stenographer  testified  to  the 
correct  transcription  of  her  lost  notes  of  testi- 
mony of  former  trial,  and  that  the  narrative 
statement  of  a  deceased  witness  offered  in  the 
second  trial  was  correct,  and  the  statement  of 
facts  wa's  agreed  on  as  correct  on  appeal  in 
the  first  trial,  the  statement  was  admissible  to 
prove  the  former  testimony  of  such  witness. 

3.  Criminal  law  «=96I4( I)— Second  oontlnu- 
anoe  properiy  refused  for  no  diligence  and  for 
cumulative  character  of  expected  testimony. 

A  second  continuance  was  properly  refused, 
where  no  diligence  was  shown  to  secure  the 
witness,  and  other  witnesses  testified  to  the 
facts  expected  to  be  testified  to  by  the  absent 
witness. 

4.  Witacssea  «s»380(3)  —  Statement  by  de- 
ooasod  witness  admissible  to  contradict  her 
former  teetimony  admitted  on  second  trial. 

Evidence  of  a  contradictory  statement  by 
a  deceused  witness  should  have  been  allowed 
to  impeach  her  testimony  admitted  on  a  .sec- 
ond trial  as  against  objection  of  no  predicate 
and  that  former  testimony  of  the  impeaching 
witness  contained  no  such  impeachment. 

6.  Criminal  law  «s>ll70(2)— Rejeotlon  of  evi- 
dence of  contradictory  statement  of  former 
testimony  used  on  second  trial  hald  harmless 
error. 

On  second  trial  of  a  homicide  case,  error  in 
rejecting  a  contradictory  statement  of  a  de- 
ceased witness,  whose  former  testimony  was 
used,  and  which  stated  that  no  pistol  was 
found  on  decedent,  her  husband,  was  harmless, 
in  view  of  cumulative  evidence  contradicting 
her,  and  failure  of  such  contradictory  evidence 
to  justify  defendant  in  striking  deceased. 

On  Motion  for  Rehearing. 

6.  Criminal  law  «5>6I4(3)  —  Application  for 
seoottd  continuance  for  absent  witness  must 
show  dilllgence. 

It  is  incumbent  on  applicant  for  a  second 
continuance  for  absent  witness  to  allege  or 
show  what  diligence  haa  been  exercised. 

7.  Criminal  law  «=>!  144(7)— Applleation  for 
oontluuanoe  presumed  a  subsequent  one. 

In  absence  of  an  affirmative  shovring  that 
an  application  for  continuance  is  the  first,  it 
is  presumed  that  it  is  a  aubseqneiit  application. 


MITCHEIili  ▼.  STATE 
(llt8.W.) 

8.  WItdesees  «s»67— Defendanfo  attorney  was 
competent  witaoaa  to  prove  agreed  statement 
showing  former  testimony  of  a  deceased  wit- 
noes. 

Defendant's  attorney  might,  when  called  -by 
the  state,  testify  to  the  authenticity  of  an 
agreed  statement  of  a  former  trial  containing 
testimony  of  a  witness  since  deceased. 


9.  Homicide  «=>332  (2)— Finding  supported  by 

evidence  of  deadly  oharaoter  of  weapon  used 

will  be  upheld. 

Unless  it  affirmatively  appears  that  there 

was  no  evidence  supporting  the  jury's  finding  as 

to  the  deadly  character  of  the  weapon  used,  or 

that  such  finding  is  against  the  weight  of  the 

testimony,  it  will  be  upheld. 

Appeal  from  District  Court,  Limestone 
County ;  A.  M.  Blackmon,  Judge. 

W.  H.  Mitdtell  was  convicted  of  man- 
slaughter,  and  ameals.    Affirmed. 

J.  A.  Tucker,  of  Thornton,  Wm.  Kennedy, 
James  Elmbell,  and  W.  T.  Jackson,  all  of 
Groesbeck,  for  appellant 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

liATTIMOEE,  J,  Appellant  was  tried  in 
the  district  court  of  Limestone  county  on  a 
charge  of  murder,  was  convicted  of  man- 
slaughter, and  ^is  punishment  fixed  at  five 
years  In  the  penitentiary.  This  is  the  sec- 
ond appeal  of  this  case.    See  209  S.  W.  74,'{. 

Deceased  and  appellant  married  sisters, 
and  from  the  testimony  of  several  witnesses 
it  appears  that  they  bad  been  hostile  toward 
each  other  for  some  time,  but  that  on  the 
night  of  the  homicide  appellant  and  his  fam- 
ily came  to  a  public  dance  and  ice  cream 
supper  at  the  home  of  deceased.  Some  time 
after  midnight  deceased  and  a  son  of  appel- 
lant seem  to  have  engaged  in  some  kind  of 
wordy  altercation  out  in  the  yard,  at  some 
stage  of  wblch  the.  appellant  hastily  ap- 
proached deceased  and  struck  him  on  the 
head  with  the  breast  yoke  of  a  wagon,  which 
blow  caused  the  death  of  deceased  some  time 
during  the  day  following.  The  evidence  pre- 
sents sharply  conflicting  stories,  as  same 
comes  from  the  witnesses  for  the  state  or  the 
appellant ;  but  tbese  matters  of  conflict  hare 
been  settled  by  the  Jury,  and  tbe  record  con- 
tains ample  facts  utKm  wblcb  to  predicate 
this  conviction. 

[1]  Tbe  wife  of  deceased  was  a  witness 
upon  a  former  trial  of  the  case,  but  has  since 
died.  The  state  was  permitted,  over  objec- 
tion, to  introduce  her  testimony  on  the  in- 
stant trial,'  as  given  upon  said  former  hear- 
ing. Tbe  objection  to  this  matter,  as  pre- 
sented by  appellant's  bill  of  exceptions,  has 
so  often  been  before  this  court,  and  by  It 
analyzed,  and  the  authorities  collated  and  re- 
viewed,   that    any    furtber    discussion    now 
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would  be  repetltkMi.  We  adhere  to  the  mle 
that  Buch  eyldence,  when  properly  proven  up, 
Is  admissible.  Dowd  v.  State,  62  Tex.  Cr.  R. 
663,  108  8.  W.  38»;  Nixon  v.  State,  63  Tex. 
Cr.  R  325,  109  S.  W.  931 ;  Porch  ▼.  State,  61 
Tex.  Cr.  R.  7,  99  S.  W.  1122;  Robertson 
V.  State,  63  Tex.  Cr.  R.  216,  142  S.  W.  533, 
Ann.  Cas.  1913C,  440 ;  Sweat  t.  State,  Tl  Tex. 
Cr.  R.  287,  178  S.  W.  664. 

[2]  Objection  was  made  to  the  introduc- 
tion of  said  testimony,  because  the  original 
notebooks  used  by  the  stenographer  in  taking 
down  the  testimony  were  lost  The  stenog- 
rapher testified  that  her  notes  were  correct- 
ly transcribed,  and  that  the  narrative  state- 
ment of  the  said  deceased  witness,  which  was 
oLVred  in  evidence  in  the  Instant  case,  was 
correct  and  true.  It  was  also  shown  that  the 
statement  of  facts  was  agreed  upon  as  cor- 
rect, upon  the  aiqpeal  from  the  former  convic- 
tion had  at  said  former  trial.  There  is  no 
prescribed  method  or  rule  for  reproducing 
testimony  glv«i  at  a  former  hearing,  and  it 
may  be  given  by  the  stenographer,  or  other 
persons  who  heard  It,  and  are  able  to  affirm 
the  correctness  of  the  reproduction  offered. 
Pace  V.  State,  69  Tex.  Cr.  R.  27,  163  S.  W. 
132 ;  Roquemore  v.  State,  59  Tex.  Cr.  R.  668, 
129  S.  W.  1120;  Cornelius  v.  State,  54  Tex. 
Cr.  R.  173,  112  S.  W.  1050. 

[3]  An  application  for  continuance  was 
made  by  appellant.  The  absent  witnesses 
were  Mrs.  Alma  Williams,  Ura  Bailey,  and 
Clarence  Johnson.  The  two  latter  appeared 
during  the  trial  and  testified  in  the  case. 
This  was  a  second  application,  and  we  think 
no  diligence  is  shown  to  secure  the  attend- 
ance of  Mrs.  Alma  Williams,  and  that  it  also 
appears  that  the  same  facts  stated  as  ex- 
pectant from  her  were  given  in  evidence  by 
several  other  witnesses. 

[4]  Error  is  based  on  the  refusal  of  the 
trial  court  to  permit  appellant  to  prove  by 
Jim  Walts  that  the  wife  of  deceased,  Mrs.  Jor- 
dan, whose  testimony  had  been  reproduced 
by  the  state,  had  made  a  statement  to  him 
the  next  morning  after  the  homicide,  contra- 
dictory of  her  testimony  as  given  on  the  for- 
mae  trial,  and  as  reproduced  <hi  the  instant 
hearing.  It  appears  that  this  testimony  was 
refused,  because  no  predicate  was  laid  for  im- 
peachment, and  because  the  testimcxiy  of  said 
Walts,  as  presented  on  the  form^  trial  in 
the  shape  of  an  affidavit,  contained  no  such 
testimony  as  appears  in  the  statement  now 
sought  to  be  elicited  from  him,  impeaching 
the  testimony  of  Mrs.  Jordan.  The  appellant 
wished  to  prove  by  Walts  that  on  the  morn- 
ing after  the  bomidde  Mrs.  Jordan  told  him 
that  she  had  taken  a  pistol  off  the  body  of 
her  husband  shortly  after  he  was  struck  by 
appellant  the  fatal  blow.  The  testimony  was 
rejected  for  the  reason  stated.  This  testi- 
mony should  have  been  admitted.  Lyles  v. 
State,  64  Tex.  Cr.  R.  621,  142  S.  W.  592; 


Hamblin  t.  State,  84  Toe  Or.  B.  868,  SO  8.  W. 
1076, 

[(]  However,  we  are  of  opinion  tliat  its 
rejection  in  the  instant  case  was  harmless 
error.  The  only  purpose  of  such  testtmony 
would  have  been  to  contradict  or  impeadi 
Mrs.  Jordan.  Looking  to  her  testimony  as 
given  on  this  trial,  we  find  that  she  stated 
positively  that  she  did  not  remove  a  pistol 
from  her  husband's  bosom  the  night  he  was 
killed,  and  did  not  take  any  from  his  body; 
that  her  husband  had  no  plsUA  on  that  night; 
that  be  owned  no  pistol.  She  fbrtber  stated 
that  John  Mitchell  found  a  pist«d-  the  next 
morning  outside  their  fmce,  but  It  did  not  be- 
long to  her  husband.  Looking  to  (die  testi- 
mony of  said  witness  Walts,  it  will  be  ob- 
served that  he  swore  positively  to  seeing  de- 
ceased with  a  pistol  shortly  before  the  fatal 
blow  was  struck,  and  directly  afterwards  he 
saw  that  same  pistol  in  possession  of  Mrs. 
Jordan,  and  that  he  saw  it  in  lier  hands  the 
next  morning.  From  the  testimony  of  Fel- 
ton  Carr<dl  and  Bvie  Sanders  it  also  appears 
that  they  testified  fully  for  appellant,  stating 
that  Mrs.  Jordan  had  a  pistol  that  night, 
which  came  <^  the  body  of  her  husband,  and 
which  they  were  directed  by  her  to  take  from 
his  body.  In  other  words,  the  record  dis- 
closes that  appellant  Introduced  numerous 
witnesses  whose  teBtim<my  was  wholly  con- 
tradictory to  that  of  Mis.  Jordan,  and  put  her 
in  the  attitude  of  being  impeadied  as  com- 
pletely as  would  the  added  statement  of  said 
witness  Walts  that  she  told  him  Oiat  she  took 
the  pistol  trota  the  body  of  her  husband. 

We  think  the  error  harmless,  for  the  fui>- 
ther  reason  that,  if  Mrs.  Jordan  bad  stated 
to  the  witness  Waits  that  she  had  taken  said 
pistol  from  the  body  of  her  husband,  it  would 
have  afforded  no  Justification  for  the  act  of 
appellant  in  striking  deceased,  as  appellant 
did  not  claim  himself,  nor  did  any  one  for 
him  claim,  that  appellant  saw  any  pistol  in 
possession  of  deceased  before  striking  him. 
Appellant  stated  that  deceased  and  the  son  ctt 
appellant  were  quarreling,  and  that  deceased 
called  the  boy  a  "long-legged  son  of  a  bltcfa," 
and  stated  that  he  was  going  to  kill  him. 
Appellant  said  that,  when  be  called  his  son 
this  name  and  made  this  threat,  deceased 
threw  his  hand  back  to  hla  hip-,  and  be 
thought  that  he  had  a  pistol;  that  he  was 
excited,  and  strudc  in  defense  of  his  boy. 
The  trial  court  fully  charged  on  appellant's 
right  to  act  in  defense  of  his  son,  whether  tlie 
danger  was  real  or  only  apparent,  and  no  ex- 
ceptions were  taken  to  the  court's  charge^ 
So,  in  view  of  the  fact  that  appellant  had  the 
full  benefit  of  abundant  testimony  contradic- 
tory of  Mrs.  Jordan's  testimony  regarding 
said  pistol,  and  that  at  least  half  a  dozen 
witnesses  for  him  testified  that  deceased  had 
a  pistol  on  the  occasion  in  question,  we  con- 
clude that  no  possible  harm  could  have  result- 
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ed  from  the  error  of  the  trial  court  In  re- 
fusing said  impeaching  testimony  of  said  wit- 
ness Jim  Walts. 

Having  disposed  of  the  varions  qnestiooB 
raised  in  this  bill,  and  finding  no  reyersible 
error  in  the  record,  the  Judgment  of  the  trial 
court  will  be  affirmed. 

On  Motion  for  Rehearing. 

(•]  This  case  was  affirmed  at  a  former  day 
of  this  term,  and  is  before  us  on  appellant's 
motion  for  rehearing.  It  is  urged  In  said 
motion  that  the  application  for  continuance, 
made  when  the  case  was  called  for  trial, 
should  have  been  granted,  because  of  the  ab- 
sence of  Mrs.  Alma  Williams.  Again  exam- 
ining the  record  In  reference  thereto,  we  find 
that  said  application  contains  no  showing  of 
any  diligence  whatever  to  secure  the  presence 
of  said  witness.  The  Instant  trial  began  Jan- 
uary 26,  1920.  The  indictment  shows  to  have 
been  returned  September  4, 1918,  a  year  and  a 
half  before  this  trial.  No  subpoenas  are  at- 
tached to  the  motion,  or  appear  In  the  record, 
and  the  one  only  statement  in  said  application 
as  to  diligence  is  that  "said  witness  had  been 
duly  subpcenaed."  It  is  not  stated  that  she 
was  In  attendance  upon  court  at  any  time,  nor 
that  she  had  ever  before  disobeyed  process,  nor 
when  the  subpoena  was  Issued.  It  is  the  plain 
duty  of  one  asking  for  a  continuance  to  place 
In  tlte  application  such  allegations,  or  make 
such  showing,  as  that  the  trial  court  and 
this  court  may  know  wba.t  diligence  has  been 
used.  Massie  v.  State,  30  Tex.  App.  64,  16 
S.  W.  770;  Isham  v.  State,  49  8.  W.  694; 
King  V.  State,  67  Tex.  Cr.  R.  63,  148  8.  W. 

[J]  Appellant  states  la  his  motion  that  said 
application  was  the  first  one,  but  no  such 
statement  anywhere  appears  in  the  record. 
On  the  contrary,  the  bill  of  exceptions  re- 
served to  the  action  of  the  trial  court  in 
overruling  this  application  states  that  It  was 
a  8ec<»id  application.  This  court  has  held 
that,  in  the  absence  of  some  affirmative  show- 
ing that  the  application  toe  continuance  is 
the  first  one,  it  will  be  presumed  to  be  a 
snlMequent  application.  Branch's  Ann.  P.  C. 
vol.  1,  i  313. 

[I]  Error  was  also  urged  originally  upon 
the  ground  that  the  trial  court  should  not 
have  permitted  the  state  to  put  on  one'  of 
appellant's  counsel  as  a  witness,  and  to  prove 
by  him  that  the  carbon  copy,  which  Miss 
Dierlam,  the  official  court  reporter  had  Iden- 
tified as  a  true  statement  of  the  testimony  of 
the  deceased  witness,  Mrs.  Jordan,  was  a  true 
copy  of 'the  statement  of  facts  as  agreed  to 
by  both  parties  and  approved  by  the  court 
upon  the  former  trial.  Neither  as  originally 
presented,  nor  in  this  motion,  are  we  cited 
to  any  authority  upholding  this  contention. 
The  fact  that  the  witness  was  an  attorney  of 
the  accused  was  not  a  valid  objection.  Sec- 
tion 345,  Branch's  Penal  Code,  vol.  1.    Miss 


Dierlam,  the  official  court  reporter,  had  earli- 
er testified  that  she  took  down  the  testimony 
of  the  deceased  witness  upon  a  former  trial 
in  shorthand;  that  she  had  searched  for  her 
original  notes,  but  that  they  were  lost;  that 
she  made  a  careful  and  accurate  transcrip- 
tion of  said  notes  of  the  former  trial ;  and 
tliat  the  c<vy  showed  her,  which  was  the 
same  one  shown  the  witness  Jackson,  attor- 
ney for  appellant,  was  an  exact  carbon  copy 
of  such  transcript ;  and  she  stated,  after  hav- 
ing read  the  statement,  that  the  matter  re- 
freshed her  mem(H7,  and  that  also  by  refcfr- 
ring  to  her  independent  recollection,  she  was 
able  to  state  that  the  same  contained  a  true 
statement  of  the  deceased  witness.  In  this 
condition  of  the.  record,  we  do  not  think  It 
error  to  permit  the  witness  Miss  Dierlam, 
and  the  witness  Jackson,  to  testify  that  the 
copy  identlfled  was  a  true  copy  of  the  state- 
ment of  facts,  in  so  far  as  the  testimony  of 
Mrs.  Jordan  went  The  original  stenographic 
record  was  lost  If  it  had  been  in  existence. 
Miss  Dierlam's  statement  of  its  contents 
would  have  been  uncontrovertible.  If  the 
cOpy  did  not  speak  the  truth,  appellant  had 
every  opportunity  and  right  to  assail  same. 
No  error  appears  in  overruling  this  objec- 
tion. 

We  have  reviewed  the  facts  of  the  case,  and 
adhere  to  our  former  ruling  that  the  rejec- 
tion of  the  testimony  of  tlie  witness  Walts 
was  harmless  error. 

[t]  It  is  further  Insisted  that  the  evidence 
was  not  sufficient  to  support  the  verdict, 
because  of  the  lack  of  testimony  showing  that 
the  breastyoke,  with  which  appellant  struck 
the  fatal  blow,  was  a  deadly  weapon,  or  such 
weapon  as  was  reasonably  calculated  to  pro- 
duce death,  and  further  that  the  weight  of 
said  breastyoke  was  not  shown.  The  court 
duly  defined  to  the  jury  a  deadly  weapon,  and 
required  them  to  believe  that  it  was  such  a 
weapon,  and  that  from  its  character,  or  the 
manner  of  its  use,  etc.,  "by  appellant,  it  was 
reasonably  calculated  to  infiict  death,  and  no 
exceptlOD  to  this  charge  appears  in  the  rec- 
ord. In  this  same  connectlai,  and  as  a  part 
of  said  definition,  the  court  specifically  UAA 
the  jury  that  if  the  instrument  used  was 
one  not  likely  to  cause  death,  it  would  not 
be  presumed  that  death  was  intended.  The 
breastyoke  was  that  of  an  ordinary  farm 
wagon.  Appellant  admitted  that  he  struck 
deceased  one  blow  on  the  head  with  same, 
further  admitting  that -he  may  have  used 
both  hands.  The  blow  was  such  as  to  render 
deceased  unconscious,  and  he  never  at  any 
time  recovered  consciousness  before  his  death 
the  day  following.  The  physician  said  this 
blow  caused  the  death  of  deceased;  that  It 
was  a  tolerably  large  wound,  and  cut  through 
the  flesh  and  muscles  to  the  bone,  and  It 
seemed  to  him  to  make  a  dent  on  the  skull. 
No  requested  charge  on  the  character  of  the 
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weapon  was  asked,  or  can  be  found  in  tbe 
record. 

Our  statute  (article  1082,  Branch's  Ann.  V. 
C.)  states  that.  If  the  death  of  deceased  un- 
questionably resulted  from  the  Injnry  In- 
flicted by  the  accused,  the  case  Is  one  of 
homicide.  The  trial  court  submitted  both 
grades  of  homicide  in  a  manner  apparently 
satisfactory  to  the  accused.  With  this  charge 
before  them,  and  probably  remembering  that 
the  state's  testimony  showed  that  at  tbe  time 
appellant  struck  the  deceased,  the  wife  of  tbe 
latter  had  hold  of  his  hands,  and  was  pulling 
him  away  from  where  appellant  was,  the 
Jury  declined  to  believe,  or  find  him  guilty  of 
any  lower  grade  of  homldde  than  murder. 
The  queeticm  of  what  is  a  deadly  weapon  Is 
one  of  fact  for  the  jury,  under  appropriate 
instructions  of  tbe  court,  and  unless  it  afbrm- 
atively  appear  that  there  was  no  evidence 
supporting  their  finding,  or  that  bu4^  finding 
Is  against  the  weight  of  tbe  testlnnmy,  we 
will  uphold  the  action  of  tbe  trial  court  In  re- 
fusing a  new  trial,  based  on  the  insulUciemcy 
of  the  testimony. 

The  motion  for  reliearing  will  be  overruled. 


6REER    V.    STATE.    (No.    5460.) 

(Court  of  Criminal  Appeals  of  Texas.    June  2, 

1920.    State's  Rehearing  Denied 

June  26,  1920.) 

Criminal  law  <S=3369(8)— Prior  aots  ef  Inter- 
course not  provable. 
In  prosecution  of  father  for  rape  committed 
upon  his  danghter,  under  15,  evidence  of  prior 
acts  of  interconrse  between  tbe  parties  held 
inadmissible. 

Appeal  from  District  Court,  Bexar  County ; 
W.  S.  Anderson,  Judge. 

O.  H.  Greer  was  convicted  of  rape  on  his 
daughter,  and  appeals.  Beversed  and  cause 
remanded. 

W.  C.  Linden  and  Joe  H.  H.  Graham,  both 
of  San  Antonio,  for  appellant 
B.  A.  Berry,  Asst.  Atty.  Uen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicts 
ed  of  rape  upon  his  daughter,  a  girl  Just  tin- 
der 15  years  of  age,  and  allotted  20  years 
in  the  penitentiary. 

Tbere  was  no  exception  reserved  to  the 
court's  charge,  and  several  of  the  bills  are  so 
qualifled  by  tbe  Judge  that  they  present  no 
reversible  error.  Tbey  are  not  therefore  dis- 
cussed. 

By  a  bill  of  exceptions  the  question  is  pre- 
sented that  the  court  erred  in  admitting  evi- 
dence of  prior  acts  of  intercourse  between 
the  father  and  daughter,  running  back  for  5 
or  6  years,  some  occurring  at  Beaumont,  some 


in  Williamson  connty,  and  some  in  San  An- 
tonio. Tbe  details  of  these  acts  are  unneces- 
sary to  be  stated.  Appellant  objected  on  va- 
rious grounds.  The  court  signs  the  bill  of 
exceptions  witb  tSie  statement  that  be  admit- 
ted these  acts  under  the  holding  of  this  court 
In  Hamilton  v.  State,  36  Tex.  Cr.  B.  372,  37 
S.  W.  431.  The  Hamilton  Case  was  overruled 
in  Bamett  v.  State,  44  Tex.  Cr.  B.  593,  73  S. 
W.  399,  100  Am.  St  Bep.  873.  The  rule  laid 
down  in  the  Bamett  Case  seems  to  have  been 
generally  followed.  See  Hackney  v.  State,  74 
S.  W.  556;  Smith  v.  State,  74  S.  W.  557; 
Wiggins  V.  State,  47  Tex.  Cr.  B.  541,  84  S. 
W.  821;  Clifton  v.  State,  46  Tex.  Cr.  B.  22, 
79  S.  W.  824.  108  Am.  St  Bep.  983.  The 
same  rule  with  reference  to  burglary  has  been 
followed  In  a  number  of  cases  (ace  Glenn  v. 
State,  76  S.  W.  758),  and  tbe  same  rule  ap- 
plied In  arson  (^ee  Smith  v.  State,  52  Tex. 
Cr.  B.  81,  105  S.  W.  501),  and  Incest  (Skid- 
more  V.  State.  57  Tex.  Cr.  B.  607,  123  S.  W. 
1129,  26  L.  E.  A.  [N.  S.]  466;  Prldemore  v. 
55tate,  69  Tex.  Cr.  B.  663,  129  S.  W.  H12; 
Bohannon  v.  State,  204  S.  W.  1166).  The  gen- 
eral proposition  is  thus  correctly  stated: 

"On  a  trial  for  rape  where  the  prosecutrix 
is  under  the  age  of  consent  testimony  of  former 
acts  of  intercourse  are  not  admissible  unless 
It  has  some  unmistakable  bearing  on  the  case 
and  tends  to  solve  some  issue  in  the  case." 

There  may  be  and  are  cases  arising  where 
extraneous  crimes  and  acta  are  pomilssible. 
Under  such  circumstances  they  are  only  ad- 
mlsdbie  to  explain  some  pertinoit  fact  in  tbe 
case  such  as  res  gestae,  showing  intent  or  to 
connect  defendant  with  the  matter  under  in- 
vestigation. These  acts  are  not  admissible 
under  any  of  the  exceptions.  The  issue  wjas 
fairly  and  squarely  made  in  the  case  by  tbe 
state  that  the  act  was  committed  as  set  out 
in  the  indictment  by  positive  evidence  of  the 
girl  with  some  sustaining  evidence  from  other 
witnesses.  The  defendant,  taking  the  stand 
in  his  own  behalf,  denied  tbe  intercourse. 
Tbe  prior  acts  as  testified  by  the  girl  could 
not,  therefore,  be  used  under  any  of  the  ex- 
ceptions to  the  general  rule.  They  are  not 
res  gestae,  because  some  of  them  occurred 
years  before,  and  all  of  ttaenr  occurred  acme 
time  prior  to  the  particular  act  for  which  ap- 
pellant was  tried.  There  could  l>e  no  question 
of  intent  The  testimony  of  the  girl  with  ref- 
erence  to  prior  acts  did  not  connect  the  de- 
fendant witb  this  act.  The  best  that  could 
be  said  of  this  was  that  if  appellant  may 
have  committed  prior  acts,  therefore  he  no&y 
probably  have  committed  the  act  charged  in 
this  case,  but  this  character  of  evidence  is  not 
brought  within  tbe  exceptions.  Uer  corrob- 
oration, if  it  be  sought  to  be  used  for  that 
purpose,  was  of  no  greater  cogency  than  her 
testimony  In  regard  to  this  particular  act. 
Incest  is  a  crime  not  of  a  continuous  nature, 
but  each  Incestuous  act  would  constitute  a 
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sepante  offense  for  which  the  party  might  be 
pnnlAed,  and  Is  analogous  on  this  phase  of 
the  law  to  rape.  IJnder  the  state's  view  of 
this  case  appellant  could  have  been  tried  for 
Incest  or  rape.  She  was  his  daughter,  and 
any  act  committed  upon  her  when  she  was 
under  16  years  of  age  would  constitute  either 
rape  or  Incest,  the  difference  being  that  the 
age  limit  does  not  apply  to  incest,  whereas  It 
does  to  rape  without  consent  where  the  girl 
is  under  16.  We  are  of  opinion  that  the  evi- 
dence of  the  prior  acts  was  Inadmissible  un- 
der this  record. 

,'  The  judgment  will  be  reversed,  and  the 
cause  remanded.    ^ 


JO  BE  ot  al.  V.  PATTON  «t  al.     (No.  2242.) 

(Court  of  CSvil  Appeals  of  Texas.    Tezarkana. 

Jane  20,   1920.     Behearing  Denied 

June  24,  1920.) 

1.  Husband  and  wife  €=>249— Burden  of  proof 
on  children  claiming  as  heirs  of  mother  to 
show  adverse  possession  completed  before 
her  death. 

Plaintiffs  suing  as  heirs  of  their  mother, 
daiming  she  had  title  by  limitations,  had  the 
burden  of  showing  that  her  possession  was  ad- 
verse within  the  statute,  also  that  it  had  con- 
tinued as  long  as  10  years  before  the  mother 
died,  since  possession  of  father  after  her  death 
could  not  help  plaintiffs,  for,  if  adverse  pos- 
session commenced  ^y  a  husband  and  his  wife 
has  not  continued  long  enough  before  the  death 
of  one  occurs,  and  if  the  survivor  continues 
such  possession  until  the  statutory  title  is  com- 
plete, the  title  does  Dot  vest  in  the  community 
estate,  but  vests  in  the  survivor,  and  becomes 
I>art  of  his  separate  estate. 

2.  Appeal  and  error  €=3 101 1  (I)— Finding  on 
oonfllcting  evidence  conclusive. 

Where  finding  of  court  on  conflicting  evi- 
dence as  to  adverse  possession  Could  not  be 
said  not  to  have  support  in  the  evidence,  it  is 
conclusive. 

Appeal  from  District  Court,  Wood  County ; 
J.  R.  Warren,  Judge. 

Suit  by  J.  J.  Jobe  and  others  against  A. 
Fatten  and  others.  From  Judgment  for  de- 
fendants, plaintltTs  appeal.   Affirmed. 

M.  D.  Carlock,  of  Winnsboro,  for  appel- 
lants. 

£3.  A.  Tbarp  and  Jones  &  Jones,  all  of 
Mineola,  for  appellees. 

WILLSON,  C.  J.  Appellants  were  the  plain- 
tiffs below.  They  were  the  children  of  Seaborn 
Jobe  and  his  wife,  Tildy.  The  latter  died  prior 
to  1901.  Appellants'  suit  was  against  A.  Pat- 
ton.  They  claimed  title  to  the  east  half 
of  the  C.  R.  Patton  320-acre  survey  in  Wood 
county  by  force  of  the  statute  of  limita- 
tions of  10  years.    In  their  petition  appd- 
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lants  allied  that  Patton  was  setting  up 
some  kind  of  Claim  to  the  land,  and  that  the 
claim  was  a  cloud  on  their  title.  They  pray- 
ed for  "Judgment  forever  quieting  them  in 
their  title,"  and  for  a  writ  of  injunction  "en- 
joining the  said  A.  Patton  asserting  any 
claim  or  title  to  the  land."  Pending  a  trial 
of  the  suit  Patton  died  Intestate,  and  appel- 
lees, his  only  heirs,  became  parties  defend- 
ant, fliing  an  answer  consisting  of  a  general 
denial,  a  plea  of  not  guilty,  and  a  plea  In  the 
nature  of  a  cross-action,  in  which  they  pray- 
ed. Judgment  for  the  land.  The  ai%>eal  Is 
from  a  Jndgment  that  appellants  take  noth- 
hig  by  their  suit  and  that  the  title  and  inter- 
est they  had  in  the  land  be  divested  out  of 
them  and  vested  In  appellees. 

The  trial  was  to  the  court  without  a  Jury. 
Tlie  contention  on  the  part  of  appellants  was 
that  the  land  belonged  to  the  community  es- 
tate between  Seattorn  Jobe  and  his  wife, 
Tildy,  and,  she  having  died  Intestate,  that 
tliey,  as  her  children  and  only  heirs,  owned 
her  part  of  it  In  support  of  their  conten- 
tion appellants  undertook  to  prove  that  dur- 
ing the  lifetime  of  Tildy  she  and  Seaborn 
had  adverse  possession  of  the  land  witiiin 
the  meaning  of  the  10-year  statute  of  limita- 
tion long  enough  to  vast  title  thereto  in  said 
community  estate.  Contentions  on  the  part 
of  appellees  were  that  the  possession  Sea- 
born and  Tlldy  had  was  not  "adverse"  with- 
in the  meaning  of  the  statute,  and,  moreover, 
if  It  was,  that  Tildy  died  before  It  had  con- 
tinued as  long  as  10  years. 

Eight  of 'the  nine  assignments  in  aiqiel- 
lauts'  brief  are  predicated  on  the  action  of 
the  trial  court  in  admitting  testimony  appel- 
lants objected  to.  The  contention  presented 
by  the  other  one  is  that  the  testimony  did 
not  warrant  a  finding  that  appellees  had  ti- 
tle to  the  land.  In  the  view  we  take  of  the 
case,  the  assignments  need  not  be  consider- 
ed; for,  tf  they  were  sustained,  the  judgment 
should  not  therefore  be  reversed.  The  bur- 
den was  on  appellants  to  prove  that  they 
bad  the  title  to  the  land,  and  we  think  the 
trial  court  had  a  right  to  say  they  failed  to 
discharge  the  burden.  U  they  did,  ot  course 
they  were  not  entitled  to  recover,  and  are 
not  entitled  to  a  reversal  of  the  judgment  in 
appellee^  favor,  notwithstanding  the  trial 
court  may  have  erred  in  admitting  the  testi- 
mony they  objected  to,  and  notwithstanding 
It  may  not  have  appeared  that  appellees  had 
title  to  the  land. 

[1  ]  Appellants  did  not  claim  they  had  title  to 
the  land  In  any  other  way  than  as  heirs  of  their 
mother,  and  they  did  not  claim  that  she  had  ti- 
tle otherwise  than  by  force  of  the  statute  ot 
limitations  of  ten  years.  The  burden  was  on 
them  to  show  not  only  that  the  possession 
Seaborn  and  TUdy  had  ot  the  land  was  "ad- 
verse" within  the  meaning  of  the  statute, 
but  also  that  it  had  continued  as  long  as  ten 
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years  before  Tlldy  died;  for  posaesslon  con- 
tinued by  Seaborn  after  her  death  wonid  not 
help  appellants'  case.  It  eeems  to  be  settled. 
If  adverse  possession  contemplated  by  the 
statnte  of  limitations  commenced  by  a  lins- 
band  and  his  wife  has  not  continued  long 
enough  to  vest  the  title  before  the  death  of 
one  of  them  occurs,  and  if  the  survivor  con- 
tinues such  possession  until  the  statutory 
period  Is  complete,  the  title  does  not  vest  In 
the  community  estate,  but  vests  In  the  sur- 
vivor and  becomes  a  part  of  his  separate  es- 
tate. Sauvage  v.  Wauhop,  143  S.  W.  2S0; 
Cook  V.  Oil  Co.,  164  8.  W.  2TO;  Brown  v. 
Lumber  Co.,  178  S.  W.  787;  Simpson  v.  Oats, 
102  Tex.  186,  114  S.  W.  106. 

[2]  We  have  read  the  testimony  in  the  rec- 
ord. If  It  should  be  conceded,  and  we  do  not 
say  it  should  be,  that  it  appeared  as  a  matter 
of  law  that  appellants  discharged  the  bur- 
den oa  them  so  far  as  it  was  to  prove  that 
the  possession  of  Seaborn  and  Tildy  was 
"adverse,"  it  certainly  cannot  be  said  the 
t^tlmony  was  so  conclusive  of  the  fkct  as 
to  require  the  court  to  find  that  the  posaeS' 
al<Hi  by  Seaborn  and  Tlldy  continued  as  long 
as  id  years.  Tbe  testimony  with  respect  to 
that  feature  of  the  case  was  conflicting,  and, 
moreover,  the  part  of  it  adduced  by  appel- 
lants to  support  their  contention  was  uncer- 
tain as  to  the  time  when  the  possession  com- 
menced and  as  to  the  time  when  Tlldy  died. 
The  testimony  would  have  supported  a  find- 
ing either  that  the  possession  had  or  that  It 
had  not  continued  during  the  life  of  Tlldy 
long  enongh  to  perfect  the  title  in  the  com- 
munity estate  between  her  and  Seaborn. 
That  being  the  state  of  the  case  before  the 
trial  court,  we  cannot  say  he  erred  when  he 
made  the  finding  involved  in  the  judgment 
that  Tildy  died  before  the  10  years'  posses- 
sion necessary  to  vest  the  title  was  complete. 
Therefore  the  Judgment  will  be  aflBnned. 


COMPTON  St  al.  V.  FRANKS.    (Ne.  6160.) 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

April  14, 1920.    Rehearing  Denied 

June  »,  1»S».) 

I.  Teaanoy  In  oemmon  «=953— Co-owaers  held 
not  liound  by  mlsrepratentations  of  another 
owner. 
Where  a  father  and  cliildren  were  entitled 
to  undivided  interests  in  land,  and,  sale  havinc 
been  negotiated,  the  father  without  authority 
from  bis  children  undertook  to  point  out  the 
premises  sold,  his  representations  are  not  bind- 
ing on  the  children,  and  the  deed  which  clearly 
described  the  premises,  but  did  not  include  a 
portion  of  the  lands  pointed  out,  will  not  be 
reformed  as  to  them. 


2.  Appaal  aad  error  «a»l033(S)  —  Wher* 
ohargss  were  aadsly  ftverakia  to  defsMaat, 
beM  that  bo  ooalil  aot  eoaplaia  of  oooflets 
ttaoroln. 

Where  the  main  charge  was  ondnly  favoM- 
ble  to  defendant,  and  the  special  diarge  con- 
tained no  affirmative  error,  defendant's  aatign- 
ment  complaining  of  conflict  between  the  two 
will  be  overruled, 

3.  Reformation  of  lastramosts  «=343— Defood- 
ant  seeking  roformatioa  of  deed  has  bnrdo* 
of  proof. 

Defendant,  who  by  cross-action  seeks  refor- 
mation of  a  deed,  has  the  burden  of  proof. 

4.  Covaaasts  «=9lOO(5)— Covoaaat  of  warraa- 
ty  oot  breaehed  boeaoso  laod  poiatsd  oat  was 
■ot  loolttded  In  tbo  deed. 

While,  if  one  sells  land  which  be  does  not 
own,  the  purchaser  may  obtain  relief  in  equity 
for  damages  which  he  has  suffered,  yet,  if  the 
seller  makes  a  deed  whidi  by  its  terms  does  not 
include  some  of  the  land  pointed  out,  the  pnr- 
diaser  cannot  recover  upon  the  warranty;  for 
it  is  only  where  there  is  failure  of  title  to  part 
of  the  land  which  the  deed  purports  to  convey 
that  the  covenant  of  warranty  is  broken. 

Appeal  from  District  Court,  Corydl  Coun- 
ty; J.  H.  Arnold,  Judge. 

Action  by  John  Y.  Franks  against  H.  8. 
Compton  and  others.  lYom  a  judgment  for 
plaintitr,  defendants  appeal.    Affirmed. 

Mears  &  Watklns,  of  Oatesvllle,  for  appel- 
lants. 

McClellan  &  McGlellen,  of  Gatesvllle.  for 
appellee. 

JENKINS,  J.  D.  R.  Franks,  as  the  sur- 
vivor of  the  community  estate  of  himself  and 
deceased  wife,  and  her  children  were  the 
owners  each  of  an  undivided  one-half  Inter- 
est in  about  200  acres  in  the  Clayton  snrv^, 
and  also  the  land  lying  east  and  adjoining 
said  survey.  Franks  and  hia  children  exe- 
cuted to  L.  E.  Todd  a  warranty  deed  oonvey- 
ing  200  acres  of  the  Clayton  survey,  describ- 
ing the  east  boundary  line  of  the  land  so  con- 
veyed as  the  east  boundary  line  of  said  sur- 
vey. Todd  took  possession  of  a  strip  of  land 
lying  east  of  the  Clayton  survey,  which  he 
subsequently  sold  to  one  Farmer,  and  Farm- 
er sold  the  same  to  appellant  Compton.  Ap- 
pellee, John  Y.  Franks,  was  one  of  the  diil- 
dren  of  D.  R.  Franks  and  wife,  and  he,  after 
the  death  of  his  father,  purchased  the  inter- 
est of  the  other  children  In  the  land  lying 
east  of  the  Clayton  survey.  He  brou^t  this 
suit  to  recover  the  strip  of  land  east  of  the 
Clayton  survey,  of  whidi  Todd  had  taken 
possession,  describing  the  same  by  metes  and 
bounds. 

Appellant  Compton,  in  addition  to  general 
denial  and  plea  of  not  gnllty,  allseed   that 
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the  }a:^i  In  controTersy  was  sold  to  him  by 
app^ant  Farmer,  and  Qiat  the  same  was 
sold  to  Farmer  by  ai»peUant  Todd,  and  that 
the  same  was  sold  to  Todd  by  Franks  and 
his  ehildren.  He  alleged  that  Franks  point- 
ed out  the  land  in  controversy  as  being  with- 
in the  boundaries  of  the  Clayton  survey,  and 
as  the  land  sold  to  Todd. 

Appellee  denied  these  allegations,  but  al- 
leged the  truth  to  be  that  D.  R.  Franks  in- 
formed Todd  at  the  time  said  land  was  sold 
to  him  that  he  did  not  know  exactly  where 
the  east  line  of  the  Olayton  survey  was,  that 
he  would  either  have  the  same  surveyed,  and 
sell  it  to  him  at  $75  an  acre,  or  that  he  might 
take  the  tract,  supposed  to  contain  200  acres, 
at  IIS.OOO,  and  that  Todd  accepted  the  prop- 
osition last  above  stated.  Appellee  also 
pleaded  the  four-year  statute  of  limitation. 

The  children  of  D.  R.  Franks  other  than 
appellant  were  made  parties  on  their  war- 
ranties, and  Judgment  was  sought  against  all 
of  said  children  on  thMr  warranty  deed  to 
Todd. 

Appellant  Oompton  prayed  that  the  deed 
from  Franks  and  his  children  be  reformed 
so  as  to  Include  the  land  in  controveray;  the 
same  being  alleged  to  be  the  land  actually 
pointed  out  and  sold  to  Todd  by  Franks,  Sr. 

The  court  sustained  exception  as  to  the 
parties  who  were  sought  to  be  made  liable 
upon  their  warranty.  The  issue  as  to  lim- 
itation was  not  snlMnltted  to  the  jury. 

In  its  main  charge  the  court,  after  clearly 
defining  the  issues  as  made  by  the  pleadings, 
Instructed  the  Jury,  in  substance,  that  if  the 
land  sold  by  D.  R.  Franks  to  L.  B.  Todd  was 
correctly  described  In  the  deed,  they  would 
return  a  verdict  for  the  plaintiff,  but  that,  on 
the  other  hand,  if  they  found  that  T>.  R. 
Franks  pointed  out  the  lines  of  the  land  that 
be  was  selling  to  Todd,  and  that  such  lines 
included  the  land  In  controversy,  they  would 
find  for  appellants. 

[1]  The  court,  at  the  request  of  appellee, 
gave  the  Jury  a  special  diarge.  In  which  It 
Informed  them  that,  where  a  party  selling 
land  goes  upon  the  ground  and  points  out  tbe 
'  lines  of  the  same,  and  thereafter  a  deed  Is 
executed  to  such  land,  which,  by  mistake, 
does  not  Include  the  land  so  pointed  out, 
such  deed  may  be  reformed.  If  such  mistake 
was  mutual  to  all  parties. 

Appellants  assign  error  upon  the  action 
of  the  court  in  giving  this  special  charge,  and 
under  said  assignment  submit  the  following 
proposition,  to  wit: 

"A  father  and  ten  children,  where  the  father 
owns  an  undivided  one-half  of  the  land  convey- 
ed, and  the  children  own  the  other  undivided 
one-half,  and  the  father  goes  -upon  the  land 
with  tile  purchaser,  points  out  the  land,  seDs 
same,  and  puts  the  purchaser  in  poBsesaion  of 
the  land,  and  the  consideration  is  paid  by  tbe 
purchaser,  and  each  of  the  grantors  to  the  deed 
accepts  the  evnsideration  paid  in  proportion  to 
their  respective  interests,  the  same  is  binding 
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upon  each  grantor;  and  if  there  was  a  mutual 
mistake  between  Dave  Franks,  Sr.,  and  L.  E. 
Todd  as  to  the  description  of  the  land  In  the 
deed,  the  said  deed  could  be  reformed  without 
all  of  the  grantors  at  the  time  actually  know- 
ing of  the  mistake  in' the  deed." 

We  do  not  think  this  is  a  sound  proposi- 
tion. If  an  owner  of  an  undivided  Interest 
in  land  points  out  supposed  lines  of  the  land 
intended  to  be  sold,  and  a  deed  is  thereafter 
executed  which  does  not  Include  the  land  so 
pointed  out,  he  might  be  responidble  in  equity 
to  the  extent  of  his  interest  In  the  land  not 
included  in  the  deed;  but.  If  there  are  other 
grantors  owning  an  indlvided  Interest  who 
did  not  authorize  the  grantor  who  pointed 
.out  the  land  to  do  so,  and  d'd  not  know  of 
bis  having  done  so,  the  tact  that  they  there- 
after signed  a  'deed  to  land  which  they  own- 
ed, and  which  land  was  properly  described 
in  the  deed,  would  not  authorize  the  deed  to 
be  reformed  as  to  them,  ^ey  having  made 
no  representation  other  than  contained  iu 
their  deed,  they  would  not  be  bound  by  rep- 
resentations made  by  a  co-owner  without 
their  authority. 

The  second  proposition  under  the  first  as- 
signment of  error  is  that  the  court  erred  in 
charging  on  the  weight  of  the  evidence,  in 
that  it  assumes  that  the  line  pleaded  by  plaln- 
tlff  is  the  correct  line.  This  charge  is  not 
subject  to  sudi  criticism. 

The  third  proposition  Is  that  the  main 
charge  and  the  special  charge  given  are  con- 
tradictory. 

[2]  The  main  charge  states  a  proiwsitloa 
of  law  which  was  more  favorable  to  appel- 
lants than  tbe  law  would  have  authorized. 
The  special  charge  does  not  contain  any  af- 
firmative error,  for  whidi  reason  we  do  not 
sustain  appellants'  third  proposition. 

[3]  Tbe  second  assignment  of  error  com- 
plains of  the  charge  of  the  court.  In  that  it 
places  the  harden  of  proof  upon  the  defend- 
ant on  his  cross-action,  wherein  he  seeks  to 
have  the  deed  reformeil.  In  this  there  was 
no  error.  Railway  v.  Shirley,  46  Tex.  877; 
Moore  v.  Giesecke,  76  Tex.  543,  13  S.  W.  290. 

[4]  Tbe  third  assignment  complains  of  the 
action  of  the  court  in  sustaining  appellee's 
exceptions  to  appellants*  allegations,  where- 
in they  seek  to  make  the  children  of  D.  R. 
Franks  liable  upon  their  warranty.  In  this 
there  was  no  error.  It  is  true  that.  If  one 
sells  to  another  land  whlcb  he  does  not  own, 
the  purchaser  may  obtain  relief  in  equity  for 
damages  which  he  has  suffered  by  reason  of 
such  land  being  sold  to  him,  but,  if  the  seller 
makes  a  deed  which  by  its  terms  does  not  In- 
clude some  of  the  land  pointed  out,  a  purchas- 
er cannot  recover  upon  the  warranty.  It  is 
only  where  thore  Is  a  failure  of  title  to  the 
land,  or  a  part  thereof,  which  the  deed  pur- 
ports to  convey,  that  the  covenant  of  war- 
ranty is  broken.  Stark  v.  Homuth,  45  B.  W. 
763,  and  authorities  there  cited. 
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naming  BO  error  of  lecord,  the  Judgment 
of  the  trial  court  is  affirmed. 
Afflrmed* 


LANCASTER  tt  aL  v.  TUDOR  et  aL 

(N«.    1123.) 

(Court  of  CiTU  Appeals  of  Texaa.     El  Faao. 

Ma7  27,  tSa>.    Rehearins  Denied 

June  17.  l^Ja) 

1.  Trial  «=>2SI(3)— lastraetiaa  la  aetiaa  far 
daaiaia  ta  cattle  arraaeaaa  aa  aat  caafiaiai 
issaea  ta  aatliiiaca  ckarfed. 

In  action  against  receiTrrs  and  railtoads 
for  damag«  to  a  shipmoit  of  cattle,  char^  not 
TvqnestiuK  findins  as  to  whether  either  receiTer 
was  cnilt;  of  the  acts  charged,  aad  whether 
such  acta  were  ncgKgenre  and  tbe  pnudmate 
cause  of  the  iiuotiea  complained  of.  iteld  crro- 
iirous.  und«^r  Vcrmmi's  Sajles'  Ana.  Gr.  St. 
lUl-l,  art.  1071.  as  too  broad,  as  permittinx  the 
jury  to  cvDsidt^r  elements  of  negligence  not 
pleaded  hy  plaintiff,  and  as  not  confining  ia- 
sues  to  $pe«:ific  negligence  charged. 

2.  Carriers  «=>229(2)— SMpfar'a  daaagu  tU- 
faraaca  batwaaa  vaiaa  af  catba  aa  tkqr  abaaM 
have  koea  aad  aa  tkay  arara  dali»arad. 

In  action  against  railruads  for  ds»ns  to 
shipment  of  cattle  measure  of  damages  is  dif- 
fereuce  between  market  value  of  cattle  at  time 
ami  place  of  delivery  as  actuallj  delirered  and 
their  market  valae  as  they  would  hare  been 
without  injury. 

3.  Carriers  «=>228(3)— Praaf  af  latrlih  aaftn 
af  cattle  at  daatiaatiaa  adaiisaMa  ia  akaaaaa 
•f  Mariiat  valaa^ 

In  action  against  railroads  for  damage  to 
shipment  of  cattle,  if  the  proof  showed  no  aiar- 
ket  value  at  destination,  proof  of  intrinsic  valoe 
at  the  time  and  place  was  admissible  for  ose  in 
establishing  damagea. 

4.  Carriars  «=>23C(I)  —  vnMtkar  aa  aartM* 
valaa  far  catHa  at  plaea  af  daMvary  a  jary 
qaaatlaa. 

In  action  against  railroads  for  damagea  to 
shipment  of  cattle,  where  the  evidence  leaves 
it  doubtful  whether  there  was  no  market  valoe 
at  the  place  of  delivery,  the  question  becomes 
one  for  the  jury. 


5.  Trial  «=»33a-SaMnta  vardiat  ataiaat 
dafeadaat  latalHgiMa. 
In  action  for  damagea  to  ahipment  of  cattle 
againtit  receivers  of  one  railroad  and  against 
aaotbpr  road,  the  fact  that  the  jury  wrote  a 
separate  verdict  as  to  each  defendant  did  not 
render  it  nnintelligible. 

Apiieal  from  District  Court,  Reeves  Coun- 
ty ;  CUas.  Gibbs.  Judge. 

Hiilt  by  C.  W.  Tudor  against  J.  U  Lancas- 
ter and  I'earl  Wight,  receivers  of  the  Texas 
&  I'atific  Railway  Company,  and  against  the 
Ulo  Grande,  EI  Paso  &  Santa  F6  Railway 
Comitany.     From  a  judgment  against  than, 


and  In  favor  of  tiie  other  defiendants,  dtfend- 
ant  receivers  appeaL  Beveraed  and  remand- 
ed as  to  defendant  Wight,  rec^v^  of  the 
Texas  &  Pacific  Rallvray  Company;  affirmed 
as  to  the  Rio  Grande,  El  Paso  &  Santa  T( 
Railway  Company  and  defendant  Lancaster. 

Jna  B.  Howard,  of  Pecos,  for  appellants. 

Ben  Randals  and  Palmer  &  Bnss^  all  of 
Pecos,  and  Ellis  Douthit,  of  Sweetwater,  for 
appellee. 

HARPBR,  C.  J.  C.  W.  Tudor  brooi^t  tills 
suit  against  J.  L.  Lancaster  and  Pearl  Wight, 
aa  the  recetrera  of  the  Texas  t  Pacific  Rail- 
way Company,  and  the  Rio  Grande,  EI  Paso 
ft  Santa  FC  Railway  C<Mnpany,  for  damages 
to  615  head  of  cattle  shipped  from  Pecoa, 
Tex.,  to  La  Tuna,  Tex. 

The  grounds  of  negUgraice  urged  are  that: 
First.  By  rirtue  of  his  contract  and  the 
promise  of  the  agent  of  Uie  receivers  to  have 
cars  ready,  the  cattle  were  placed  in  flie  pens 
of  the  railway  company  at  Pecos  on  October 
21,  1917.  That  no  cars  were  furnished,  and 
catUe  not  shipped  until  October  28,  1917. 
That  by  reas<m  of  the  cattle  being  range  cat- 
tle, and  bdng  compelled  to  remain  in  the 
pens  during  said  time,  they  lost  strength,  etc., 
and  were  thereby  deteriorated  in  value. 
Second.  That  he  was  compelled  to  boy  feed 
for  them  and  to  hire  help,  for  which  he  in- 
curred expenses.  Third.  That  the  cars  were 
not  properly  t>edded,  which  caused  the  cattle 
to  faU  down  and  t>e  trampled  nimn,  etc 
Fourth.  That  after  the  cattle  arrived  at  El 
Paso  the  defendants  permitted  them  to  re- 
main npon  the  side  track  for  24  hours  with- 
OQt  unloading  or  feeding,  etc.  That  by  said 
acts  of  negligence  some  of  the  cattle  were 
caused  to  die  and  others  were  injured,  etc. 

The  receivers  of  the  Texas  &  Pacific  Kni! 
way  Company  answered  by  general  and  spe- 
dal  exceptions,  general  denial,  and  specially 
that  the  cattle  were  received  under  a  con- 
tract which  limited  its  liability  for  damugra 
to  acts  occurring  upon  its  own  line,  and  that 
a  separate  contract  was  made  with  the  Rio 
Grande  ft  Santa  T6  Railway  Company  for 
transportation  from  El  Paso  to  La  Tuna;  that 
all  injuries  to  the  cattle  were  caused  by  them 
bdng  thin  and  weak  and  not  by  any  act  of 
defendant;  that  the  cars  -were  furnished 
within  a  reasonable  time  after  legal  demand 
for  them  was  made,  etc.  The  answer  of  the 
El  Paso,  Rio  Grande  &  Santa  Fe  Railway 
Company  is  substantially  the  same. 

Tried  with  a  Jury,  submitted  upon  general 
diarge,  and  upon  the  verdict  for  plaintiff 
against  the  receivers  for  $1,750,  and  for  tbe 
other  defendants.  Judgment  was  entered  for 
plaintiff  against  the  receivers  for  said  sum. 
and  for  the  other  detendants  that  plaintiff 
take  nothing  as  to  them,  frtmi  whidi  the  re- 
ceivers only  have  Hq>ealed.    The  appelant 
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aaslgns  error  upon  the  charge  of  the  court 
that  It  is  too  broad,  and  permits  the  Jury  to 
consider  elements  of  negligence  arising  dar- 
ing the  trial  not  pleaded  by  plaintiff,  and 
that  it  falls  to  confine  the.  Issues  to  the  spe- 
eiflc  acts  of  negligence  charged  by  plaintift. 
The  charge  complained  of  reads  as  fcdlows: 

"Gentlemen  of  the  Jury:  The  plaintiff,  C. 
W.  Tudor,  seeks  to  recorer  damages  from  the 
defendants  Pearl  Wight  and  3.  L.  Lancaster,  as 
receivers  of  the  Texas  &  Pacific  Railway  Com- 
pany,, and  against  the  defendant  Bio  Grande,  El 
Paso  &  Santa  F6  Railway  Company,  alleged  to 
have  accrued  to  a  shipment  of  cattle  shipped  by 
plaintiff  over  defendants  lines  of  railroad  from 
Pecos,  Tex.,  to  La  Tuna,  Tex.  The  defendant 
Pearl  Wight  has  answered,  admitting  that  he 
bandied  the  shipment  of  cattle  in  question  aa 
receiver  of  said  Texas  &  Pacific  Railway  Com- 
pany; the  defendant  J.  h.  Lancaster  has  filed 
no  answer;  and,  there  being  no  evidence  show- 
ing that  said'  Lancaster  handled  said  cattle  as 
receiver,  you  wUl  therefore  retnrn  a  Teedictia 
favor  of  said  J.  L.  Lancaster.  The  defendants 
plead  a  contract  limiting  their  liability  to  such 
injuries,  if  any,  as.  accrued  to  said  cattle  while 
in  charge  of  tiie  respective  defendants;  they 
also  allege  that  such  damages  as  accrued  to 
plaintiK,.  if  any,  so  accrued  by  reason  of  the 
poor  and  weak  condition  of  said  cattle,  and  by 
reason  of  their  wild  and  Tidous  na tores. 

"(1)  You  are  charged  that  it  was  the  Aaty 
of  the  defendants  and  Pearl  Wight,  receivers  of 
the  Texas  &  Pacific  Railway  Company,  to  fur- 
nish cars  for  the  transportation  of  said  cattle 
upon  such  date,  if  any,  as  you  may  find  that 
said  receivers,  through  its  agent,  promised  to 
furnish  said  cars,  if  any,  and  to  promptly  re- 
ceive said  cattle  when  tendered  to  it  at  such 
time  and  to  transport  the  same  with  ordinary 
care  to  El  Paso,  and  there  to  deliver  the  same 
to  its  codefendant,  the  Rio  Grande,  El  Paso 
A  Santa  F6  Railway  Company,  and  that  it  was 
the  duty  of  the  defendant  the  Rio  Oraade,  Bll 
Paso  &  Santa  F^  Railway  Company  to  prompt- 
ly receive  said  cattle  when  tendered  to  it  at  El 
Paso,  Tex.,  and  to  transport  the  same  to  their 
final  destination  with  ordinary  care. 

"(2)  'Ordinary  care'  is  such  care  as  a  rea- 
sonably prudent  person  would  have  exercised 
under  the  same  or  similar  circumstances,  and 
a  failure  to  exercise  such  care  constitutes  neg- 
ligence. 

"(3)  If  you  find  for  the  plaintiff,  you  will  as- 
sess his  damages  at  the  difference,  if  any,  be- 
tween the  intrinsic  value  at  Iol  Tuna,  Tex.,  of  the 
cattle  in  question,  at  the  time  and  in  the  condi- 
tion in  which  th^  should  have  arrived  at  their 
final  destination,  and  their  value  at  the  time  and 
in  the  condition  in  which  they  did  arrive  at  their 
final  destination,  to  which  you  may  add  the  rea- 
sonable cost  aad  expense  of  handling  and  caring 
for  such  cattle  at  Pecos,  Tex.,  while  waiting  for 
cars,  in  the  event  you  should  find  from  the  evi- 
dence that  such  cars  were  promised  at  an  ear- 
lier date  than  they  were  furnished. 

"(4)  Neither  of  the  defendants  is  liable  for 
damages  to  plaintiff  except  such  damages  as  yon 
may  find  accrued  by  reason  of  the  negligence 
of  such  defendant. 

"(6)  The  defendants  are  not  liable  for  dam- 
ages that  may  have  accrued  to  said  cattle  by 


reason  of  their  poor  and  weakened  condition, 
nor  by  reason  of  their  inherent  viciousness. 

"(6)  The  burden  of  proof  is  upon  the  plain- 
tiff to  establish  his  right  to  recover  by  a  pre- 
ponderance of  the  testimony,  and  unless  he  had 
done  so  you  will  find  for  the  defendants." 

II]  The  diarge  does  not  request  a  finding 
by  the  Jury  as  to  whetlier  «r  not  either  of  the 
defendants  were  guilty  of  the  acts  charged 
and  whether  such  acts  were  negligence,  and 
the  proximate  cause  of  the  injuries  com- 
plained of,  in  fact,  does  not  afflnnatlvely  sub- 
mit any  definite  issue  in  the  case;  for  such 
reason  it  is  subject  to  the  crfticisms  urged. 

Article  1971,  R.  S.  Vernon's  Sayles',  pro- 
vides: 

The  court  "shall  so  frame  the  charge  as  to 
distinctly  separate  the  questions  of  law  from 
the  questions  of  fact;  he  shall  decide  on  and 
instruct  the  Jury  as  to  the  law  arising  on  the 
facts,  and  shall  submit  all  controverted  ques- 
tions of  fact  only  to  the  decision  of  the  Jury." 

The  charge  in  this  case  falls  short  of  the 
requirements  of  tbis  statute. 

12]  The  next  assignment  is  that  It  was  er^ 
ror  to  permit  witness  to  testify  ix>  the  intrin- 
sic value  of  the  cattle  at  the  point  of  desti- 
nation. The  measure  of  plaintiff's  damages 
In  this  case  la  the  difference  between  their 
market  value  at  the  time  and  place  of  deliv- 
ery in  the  condition  they  were  in  at  the  time 
of  their  delivery  and  their  market  value  in 
the  condition  they  would  have  been  in  with- 
out injury. 

{3, 4]  If  tiie  proof  showed  no  market  value, 
then  proof  of  intrinsic  value  at  the  41me  and 
place,  etc.,  was  admisslUe;  however,  in  this 
case  there  was  one  witness  testified  "tbiat 
there  was  no  market  value  that  he  was  able 
to  find,"  and  another  testified  positively  that 
there  was  a  market  value  at  the  place,  and 
there  is  no  other  evidence  upon  the  Issue. 
We  think  it  doubtful  whether  the  evidence  is 
suf&clent  to  prove  that  there  was  no  market 
value  at  the  place  of  delivery;  in  such  cases 
it  becomes  a  question  for  the  Jury  to  deter' 
mine.  Ara  v.  Rutland,  216  S.  W.  445 ;  Gi,  H. 
&  S.  A.  Ry.  Co.  V.  Patterson,  173  S.  W.  274. 

In  view  of  another  trial  we  make  no  com- 
ment upon  the  assignment  charging  excessive 
verdict. 

[6]  That  the  Jury  wrote  a  separate  verdict 
as  to  each  defendant  does  not  make  it  unin- 
telligible, as  charged  by  the  fifth. 

Reversed  and  remanded  as  to  the  appellant 
receiver  of  Texas  &  Pacific  Railway  Com- 
pany, Pearl  Wight,  and  aflBrmed  as  to  the  RIO 
Grande  &  Santa  F6  Railway  Company  and  J. 
L.  Lancaster.  Tudor  has  not  appealed  from 
the  Judgment  in  favor  of  the  latter  defend- 
ants, and  appellant  does  not  complain  of  the 
decree,  and  for  the  further  reason  that  the 
evidence  shows  a  separate  and  distinct  cause 
of  action  against  each  of  the  railway  corn- 
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panlee.  Dasner  et  al.  t.  Walker  Smith  Ckk, 
164  S.  W.  295;  Miller  v.  Bank  &  Trust  Co., 
184  S.  W.  614 ;  Hamilton  ▼.  Prescott,  '73  Tex. 
565,  11  S.  W.  648;  Railway  Co.  v.  Enoe,  92 
Tex.  677,  60  S.  TV.  928;  Wimple  7.  Patter- 
Bon,  117  S.  W.  1034. 


RAYMOND  V.  ASHLEY  et  al.    (No.  2287.) 

(Court  of  CMl  Appeals  of  Texas.    Texarkaaa. 
June  8,  1920.) 

Landlord  and  tenant  «=932l— Contraet  held 
not  to  oharga  oraater  rant  than  aliowad  by 
law. 
Where  plaintiffs  rented  land  to  defendant, 
and  were  to  furnish  animals,  feed,  and  erery- 
thing  necessary,  except  labor,  and  were  to  re- 
ceire  as  rent  one-half  of  all  the  crops,  and 
agreed  t6  feed  one  team  of  defendant's  horses, 
and  defendant  was  to  let  plaintiffs  have  the 
use  of  such  team  during  the  year  for  their 
feed,  and  plaintiffs  turned  the  team  over  to  de- 
fendant to  be  nsed  by  him  in  cnlttvation  of  the 
crop,  it  was  not  the  intention  of  the  parties 
that  the  value  of  the  use  of  team  above  cost 
of  feed  should  form  and  be  a  part  of  the  rents 
and  the  contract  was  not  void  as  charging  rent 
greater  than  that  allowed  by  law. 

Appeal  trcm  District  Coart,  Bed  Blver 
Connty;  Ben  H.  Denton,  Judge. 

Action  by  H.  T.  Ashley  and  others  against 
W.  M.  Raymond.  Judgment  for  plakitlfls, 
and  defendant  appeals.    Affirmed. 

Travis  T.  Thompson,  of  ClarltsvlUe,  for 
appellant. 

Chambers  &  Dodd,  of  Olarksvllle,  for 
appellees. 

LBVT,  J.  Appellees  as  landlords  sued  the 
appellant,  a  tenant,  to  recover  rents  for  a 
farm  and  on  an  account  due  for  the  year 
1019.  App^ant  answered  by  a  general 
dmlal,  and  specially  pleaded  that  the  rental 
contract  sued  on  was  void,  because  it  charged 
a  greater  amount  of  rent  than  allowed  by 
law,4Uid  by  a  cross-action  sought  affirmative 
relief.  The  case  was  tried  before  the  court, 
and  a  judgment  was  entered  for  the  plain- 
tiffs. 


The  ooart  made  die  findings  of  fact  that 
the  idalntlffs  rented  40  acres  of  land  to  the 
defendantj  abont  January,  1019,  vpon  flie 
terms  that  they  were  to  fnrnish  the  land, 
animals  to  work  the  land,  feed  for  the 
animals,  and  all  of  the  tools  necessary  for  the 
cultivatl(»t  at  the  land,  and  that  the  defend- 
ant was  to  furnish  all  labor  necessary  to 
make,  gather,  and  mailcet  the  crops  grown  <m 
the  land,  the  plaintiffs  to  receive  as  rent  one- 
half  of  all  the  crops  gfowa  thereon;  that 
plalntUEa  furnished  everything  necessary  for 
the  propo'  caltlvatlon  of  the  whole  40  acres, 
except  the  labor;  that  def«idant  worked  only 
30  of  the  40  acres,  and  failed  to  work  10 
acres  thereof ;  that — 

"abont  the  time  the  said  rental  contract  was 
made  the  defendant  ptirdused  a  horse  from 
Dr.  Thomason.  I  find  that  plaintiffs  and  de- 
fendant made  a  special  arrangement  hj  which 
plaintilfs  agreed  to  feed  one  pair  of  the  defend- 
ant's horses— the  pair  of  horses  being  the 
horse  purchased  from  Dr.  Thomason  and  a 
brown  mare— and  the  defendant  was  to  let 
plaintiffs  have  the  use  of  said  team  daring  the 
year  for  their  feed.  I  find  tliat  the  plaintiSs 
tnmed  this  team  of  horses  over  to  defendant, 
to  be  used  Iqr  hin>  in  the  cnltivatioii  of  bis  crop. 
I  find  that  plaintiffs  famished  ansple  feed  for 
said  team  from  the  time  of  this  special  artanee- 
ment  until  the  26th  day  of  July,  at  iriiich  timo 
plaintiffs  and  defendant  had  a  disagx«emeat 
abont  the  farther  ose  of  said  team." 

The  appellant  Instats  that  he  sbonld  have  a 
judgment  In  Us  favor  on  the  facts  found  by 
the  court,  upon  the  ground  that  tboe  appears 
a  greater  rental  charge  than  the  law  author^ 
izes.  The  point  is  that  the  special  arrange- 
ment by  which  the  appellees  were  to  feed  a 
team  belonging  to  the  appellant  for  Its  nse 
constituted  a  part  of  the  rental  contract.  It 
was  not  the  Intention  of  the  parties,  and  the 
court  does  not  so  find,  that  the  value  of  the 
use  of  the  team  above  the  coat  of  thdr  feed 
should  form  and  be  a  part  of  the  rents;  and 
there  Is  nothing  in  the  facts  Indicating  tliat 
more  than  one-half  of  the  crops  was  charged 
or  agreed  to  as  rents.  We  con(dDde  the 
assignment  should  be  orermled. 

The  seccmd  assignment  does  not  jtresent 
error,  and  it  is  overruled. 
The  judgment  is  affirmed. 
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BANK  OF  SLATER  v.  UNION  STATION 
BANK.     (No.  20799.) 

(Supreme  Court  of  Miasoari,  Division  No.  2. 
June  4,  1920.     Behearing  Denied 
June  25,  1920.) 

1.  Appeal  aid  error  4s»205— Saatalaing  objec- 
tions to  evldenee  aot  reversible  without  aa 
offer  of  proof. 

The  action  of  the  trial  court  sustaining  ob- 
jections to  questions  asked  by  appellant  is  not 
reversible,  wliere  tliere  was  no  offer  to  show 
what  the  answer  of  the  witnesses  would  be. 

2.  Banks  and  banking  ®=» 1 54(1)— Indorsement 
of  deposit  slips  for  use  of  Individual  does  not 
prevent  orediting  amount  to  that  Individual. 

The  fact  that  a  bank,  which  deposited  to 
the  credit  of  another  bank  the  amount  of  a  note 
given  by  an  individual,  indorsed  on  the  deposit 
■lip  that  it  was  to  the  use  of  that  individual, 
does  not  preclude  recovery  of  whole  deposit  by 
the  assignee  of  latter  bank  which  had  permit- 
ted the  individual  to  draw  from  it  the  entire 
amount  of  deposit. 

3.  Banks  and  banking  iS=>l54(l)— Not  liable  for 
note  of  president  which  It  did  not  sign. 

To  deny  recovery  by  an  assignee  of  the 
deposit  credited  to  the  assignor  bank  because 
the  deposit  was  the  proceeds  of  a  note  of  the 
assignor's  president  would  be  to  hold  the  bank 
liable  on  a  note  which  it  had  not  signed,  con- 
trary to  Rev.  St  1909,  i  9989. 

4.  Banks  and  banking  «s»  154(9)— DIreoted  ver- 
dict for  recovery  of  deposit  held  proper. 

Where  the  evidence  was  undisputed  that 
plaintiff*  assignor  had  the  amount  credited  on 
deposit  with  defendant  bank,  and  defendant  of- 
fered no  evidence  to  establish  the  alleged  oral 
agreement  limiting  the  disposition  of  the  de- 
posit, a  directed  verdict  for  plaintiS  was  proper. 

5.  Banks  and  banking  «=» 1 78— Agreement  to 
credit  deposit  to  another  bank  to  Increase  it* 
book  assets  Is  not  "loan." 

An  oral  agreement  by  one  bank  to  deposit 
to  the  credit  of  another  an  amount  represented 
by  the  note  of  the  president  of  the  latter  bank, 
to  deceive  the  state  bank  examiner  as  to  the 
assets  of  the  latter  bank,  with  a  provision  that 
deposit  should  not  be  drawn  against,  but  should 
remain  in  former  bank,  is  not  a  loan  since  to 
lend  is  to  allow  the  custody  and  use  of  a  cer- 
tain thing  on  condition  of  return  of  the  thing 
loaned  or  its  equivalent  in  kind  (citing  Words 
and  Phrases,  First  Series,  Loan) . 

Appeal  from  St  Louis  Circuit  Court;  Karl 
Kimmel,  Judge. 

Action  by  the  Bank  of  Slater  against  the 
Union  Station  Bank.  Judgment  for  the 
plaintiff,  and  defendant  appeals.    ABlrmed. 

This  Is  a  suit  on  the  part  of  the  Bank  of 
Slater  as  assignee  of  the  Farmers'  &  Mer- 
chants' Bank  of  Slater,  Mo.  (hereinafter 
called  the  Farmers'  Bank)  against  the  Union 
Station  Bank,  to  recover  a  deposit  of  |7,560.- 
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43  claimed  by  plaintiff  to  have  been  due  to  the 
Farmers'  Bank  from  the  Union  Station  Bank. 
The  assignment  was  dated  July  1,  1913,  and 
plaintiff  demanded  payment  on  July  5,  1913. 
Defendant  refused  to  pay.  The  petition,  in 
substance,  set  up  the  facts  above  stated. 

The  defense  was  a  general  denial,  coupled 
with  allegations  to  the  effect  that  on  or  about 
September  15,  1910,  defendant  loaned  the 
Farmers'  Bank  the  sum  of  $8,000,  upon  a 
parol  agreement  that  the  entire  sum  should 
remain  on  deposit  with  defendant  to  the 
credit  of  the  Farmers'  Bank ;  that  the  Farm- 
ers' Bank  should  pay  defendant  interest 
thereon  at  the  rate  of  6  per  cent  per  annum, 
and  that  defendant  might,  at  any  time,  credit 
said  loan  with  said  deposit  and  thereby  dis- 
charge the  indebtedness  of  the  Farmers' 
Bank  to  it  but  that  this  money  was  never  to 
l>e  drawn  out  of  appellant's  bank.  The  pur- 
pose of  this  arrangement  was  to  swell  the  ap- 
parent assets  of  the  Farmers'  Bank  to  that 
extent,  presumably  for  the  benefit  of  inquis- 
itive bank  examiners,  since  appellant  alleges 
that  the  loan  was  desired  in  order  to  keep  up 
the  reserve  of  the  Farmers'  Bank  as  required 
under  the  laws  of  MissourL  Since  this  pur- 
pose would  be  defeated  by  the  execution  of 
an  obligation  by  the  Farmers'  Bank  in  evi- 
dence of  this  loan,  it  was  further  agreed  by 
the  borrowing  and  lending  banks  above 
named,  as  defendant  alleges,  that  one  I.  W. 
Avitt  should  execute  and  deliver  to  defendant 
his  personal  note  for  $8,000,  bearing  interest 
at  6  per  cent  per  annum,  which  he  accord- 
ingly did.  Defendant  then  credited  the  Far- 
mers' Bank  with  $8,000.  Avitt  was  then  pres- 
ident of  the  Farmers'  Bank.  It  is  alleged 
that  the  original  note  was  renewed  op  March 
1,  1918,  subject  to  the  same  understanding; 
that  the  Fanners'  Bank  paid  the  interest 
both  on  the  original  and  the  renewal  notes, 
and  that  prior  to  July  1,  1913,  defendant  ap- 
plied so  much  of  the  deposit  as  then  remained 
in  its  hands,  to  wit,  $7,569.43,  to  the  pay- 
ment of  the  Avitt  renewal  note,  given  in  evi- 
dence of  the  alleged  loan  to  the  Farmers' 
Bank,  and  thus  closed  the  account  Defend- 
ant also  averred  that  the  money  was  loaned 
to  the  Farmers'  Bank  and  not  to  Avitt  and 
that  the  Farmers'  Bank  got  the  i>eneflt  of  the 
loan  "as  aforesaid."  The  reply  was  a  gen- 
eral denial. 

The  evidence  tended  to  support  the  allega- 
tions of  the  petition  and  answer,  except  as  to 
the  alleged  parol  agreement,  concerning 
which  no  evidence  was  admitted.  Whether 
or  not  any  was  offered  will  be  determined 
later.  The  evidence  also  showed  that  upon 
the  delivery  of  the  original  Avitt  note,  de- 
fendant issued  to  the  Fanners'  Bank  a  de- 
posit slip,  showing  a  deposit  of  $8,000  to  the 
credit  of  the  last-named  bank.  The  Far- 
mers' Bank  passed  the  amount  to  the  credit 
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of  Ur.  Avltt,  who  promptly  obecked  It  out 
Tbls  slip  was  In  the  usual  torm  except  that 
It  bore  this  memorandum:  "Use  of  I.  W. 
Avltt,  E.  a"  The  letters  "B.  C."  were  the 
Initials  of  Eknerson  Cbanselor,  who  was  the 
cashier  of  the  defendant  bank  when  the  slip 
was  made,  but  who  was  dead  at  the  time  of 
the  trial.  Mr.  Avltt  also  executed  to  defend- 
ant another  note  upon  which  he  secured  the 
sum  of  $S,000.  By  a  contract  bearing  date  of 
July  1, 1913,  the  B'armers*  Bank  in  writing  as- 
signed to  plaintiff  certain  assets,  Including 
the  claim  here  in  question,  in  consideration  of 
an  agreement  upon  the  part  of  plaintiff  to  pay 
the  claims  of  the  depositors  of  the  Fanners' 
Bank,  and  thereupon  the  last-named  institu- 
tion, being  insolvent,  went  out  of  business. 
Mr.  I.  W.  Avltt,  in  like  unfortunate  condition 
financially,  took  up  his  abode  in  Winnipeg, 
Canada,  of  which  dty  he  was  a  resident  at 
the  time  this  case  was  tried.  It  is  alleged  in 
the  answer  that  "prior  to,  to  wit,  July  1, 
1913,"  defendant  applied  the  deposit  In  ques- 
tion to  the  payment  of  "the  loan  afore- 
said," meaning  thereby  the  loan  of  $8,000  to 
the  Farmers'  Bank.  The  evidence  showed  the 
application  was  made  August  8,  1913.  This 
was  the  sum  of  plaintiff's  evidence. 

Defendant  then  asked  for  a  peremptory 
instruction  to  the  jury  to  find  for  defendant 
This  instruction  was  refused,  and  defendant 
excepted.  No  evidence  being  offered  by  de- 
fendant, the  court  thereupon  gave  to  the 
jury  a  pnemptory  Instruction  to  find  for  the 
plaintiff  in  the  sum  of  |7,669.43,  with  Interest 
at  the  rate  of  6  per  cent,  per  annum  from  the 
date  that  payment  was  demanded  by  plain- 
tiff. Defendant  duly  saved  an  exception  to 
this  instruction.  The  verdict  was  la  favor 
of  plaintiff  in  the  sum  of  $7,568.43  and  in- 
terest at  6  per  cent  per  annum  from  July  5, 
1913,  or  a  total  sum  of  $9,501.12.  A  motion' 
for  a  new  trial  having  met  with  defeat,  de- 
fendant has  duly  appealed.  Its  assignments 
of  error  are  shown,  in  substance,  in  the  opin- 
ion. 

Marshall  &  Henderson,  of  St  Louis,  for 
appellant. 

Jones,  Hocber,  Sullivan  ft  Angert,  of  St. 
Louis,  for  resp(xident. 

WILLIAMSON,  J.  (after  stating  the  facts 
as  above).  [1]  Appellant's  first  assignment  of 
error  relates  to  the  refusal  of  the  trial  court 
to  permit  appellant  to  prove  the  alleged  parol 
agreement  between  itself  and  I.  W.  Avitt 
concerning  the  $8,000  deposit  The  record 
touching  this  matter  is  as  follows: 

The  president  of  the  appellant  bank,  called 
as  a  witness  for  respondent  testified  that  he 
Instructed  appellant's  cashier  to  take  I.  W. 
Avitt's  note  for  $8,000  and  place  that  amount 
to  the  credit  of  the  Farmers'  Bank.  On  cross- 
examination,  be  was  asked  by  appellant  to 
tell  the  jury  what  he  knew  about  "the  ar- 
rangement under  which  this  note  was  exe- 


cuted to  the  Union  Statl<m  Bank."  To  this 
question  respondent  objected  on  the  ground 
that  the  note  was  an  obligation  in  writing, 
and  that  parol  evidence  concerning  any  ne- 
gotiations leading  up  to  its  execution  was  in- 
admissible. The  court  sustained  the  objec- 
tion. Later,  this  witness  testitled  concern- 
ins  the  original  $8,000  note,  in  substance, 
that  Avitt  came  to  St.  Louis  to  negotiate  a 
loan,  and,  in  the  words  of  the  witness: 

"After  talking  over  the  matter  with  Ur. 
Cbanselor,  the  latter  telephoned  to  me,  and 
then  explained  to  me  why  he  desired  a  loan  of 
$8,000." 

At  this  point,  respondent  again  objected  on 
the  grounds  above  stated,  and  the  court  sus- 
tained the  objecuon.  Appellant  then  asked 
the  witness: 

"What,  in  banking  drdea,  is  understood  when 
a  deposit  ticket,  such  as  this  is,  issued  by  a 
bank,  by  [bears]  the  words,  'Use  of  L  W. 
Avitt'?" 

The  witness  answered  that  he  knew  the 
custom  of  his  bank,  but  not  of  any  others. 
He  was  then  asked  what  was  the  purpose 
and  Intent  of  the  Union  Station  Bank,  In 
putting  the  words  "Use  of  I.  W.  Avitt"  on 
this  deposit  slip?  Respondent's  objection  was 
sustained.  The  witness  was  then  asked  to 
what  use  this  money  was  to  be  applied,  and 
respondent's  objectlcm  to  that  question  was 
sustained.  Appellant  duly  saved  an  excep- 
tion to  these  rulings  in  each  Instance.  This 
is  all  that  appears  in  the  record  on  this  prop- 
osition. It  wlU  be  noted  that  appellant  made 
no  offer  to  show  what  It  expected  to  prove 
by  the  witness  In  this  connection.  So  fkr  as 
this  record  discloses,  the  witness  might  have 
been  utterly  ignorant  concerning  any  matter 
to  wbich  these  questions  related.  We  cannot 
reverse  a  judgment  on  a  speculation  as  to 
what  a  witness  would  have  said  had  be  been 
permitted  to  testify.  In  the  absence  of  an  of- 
fer of  proof  showing  what  appellant  expected 
to  prove  by  the  answers  of  the  witness  to  these 
questions,  we  must  hold  that  the  matter  is 
not  before  ua  for  review.  This  is  the  im- 
memorial rule  in  this  jurisdiction.  Arf- 
strum  ▼.  Baker,  214  S.  W.  850,  loc.  dt  860; 
Smith  V.  Rlordan,  213  S.  W.  61.  loc.  dt  64; 
Holzemer  v.  Railway  Go.,  261  Mo.  379,  loc.  dt 
4U,  169  S.  W.  102;  Shelby  County  R.  B.  v. 
Crawford,  235  Mo.  489,  loc.  cit  492,  139  S.  W. 
115.    We  rule  this  point  against  appellant. 

II.  Appellant's  second  assignment  of  error 
Is  that  the  trial  court  erroneously  permitted 
respondent  to  prove  that  the  Farmers'  Bank 
passed  the  loan  in  question  to  the  credit  of  I. 
W.  Avltt  and  that  he  thereupon  checked  that 
sum  out  of  that  bank.  The  essence  of  ap- 
pellant's argument  upon  this  point  is  that 
since  Avltt  was  president  of  the  Farmers' 
Bank,  his  knowledge  was  the  knowledge  of 
the  bank,  and  therefore  that  bank  was 
clutrged  with  notice  of  the  arrangement  al- 
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leged  to  have  been  made  by  Avltt  with  the 
apt)ellant  that  the  money  was  to  Femain  on 
deposit  with  appellant,  and  was  never  to  be 
drawn  out  either  by  Avltt  or  the  Farmers' 
Bank.  The  fundamental  fault  in  this  argu- 
ment Is,  of  course,  that  there  Is  neither  proof 
nor  an  offer  to  prove  that  any  such  arrange- 
ment ever  was  made.  We  rule  this  point 
against  appellant  for  that  reason.  Other 
reasons  might  easily  be  assigned,  but  this 
suffices. 

[2]  III.  Appellant  assigns  as  error  the  re- 
fusal of  the  trial  court,  upon  the  close  of  re- 
spondent's evidence,  to  give  to  the  Jury  a 
peremptory  instruction  to  find  in  favor  of  the 
appellant.  In  substance,  appellant  argues, 
under  this  assignment,  that  by  the  Indorse- 
ment of  the  words  "Use  of  I.  V(.  Avitt"  upon 
the  deposit  slip  which  It  sent  to  the  Farmers'. 
Bank,  that  bank  "became  the  trustee  of  the 
$8,000,  ♦  •  •  and  I.  W.  Avitt  became  the 
benefldary  of  that  money,  and  he  alone  had 
the  right  to  draw  It  or  assign  his  right  to 
some  one  else,  none  of  which  was  ever  done." 

Again  appellant  Is  confrcmted  with  the 
fatal  flaw  in  its  case  that  there  is  in  this  rec- 
ord neither  proof  nor  an  offer  to  prove  that 
the  use  of  this  money  by  I.  W.  Avltt  was  sub- 
ject to  any  limitation  or  restriction  whatever. 
So  far  as  this  record  discloses,  the  Farmers' 
Bank  was  merely  notified  that  it  had  on  de- 
posit with  appellant  the  sum  of  $8,000,  which 
was  for  the  use  of  I.  W.  Avltt.  So  far  as 
appears  here,  the  Farmers'  Bank  might  as 
well  have  bad  this  $8,000  In  its  own  vaults  as 
tn  the  vaults  of  apx)ellant.  If  it  had  had  the 
money  in  Its  actual,  physical  possession,  could 
there  be  any  doubt  of  Its  right  to  credit  It 
to  Avitt's  account  and  to  honor  his  checks  for 
the  full  amount.  We  think  not.  In  effect, 
that  is  what  it  did.  All  that  the  Farmers' 
Bank  knew  was  that  Avltt  was  entitled  to 
use  $8,000,  which  it  had  to  its  credit  for  his 
use.  Avitt  got  the  use  of  it.  There  is  no 
doubt  about  that  It  appears  that  appellant 
had  loaned  Avltt  another  $8,000  also.  There 
Is  no  question  about  his  right  to  use  that  sum. 
Now  suppose  that  appellant  had  notified  some 
bank  other  than  the  Farmers'  Bank  that  ap- 
pellant toad  credited  such  other  bank  with 
that  second  sum  of  $8,000  for  the  "use  of  1. 
W.  Avltt,''  and  the  bank  so  notified  had  there- 
up(m  cashed  Avitt's  check,  drawn  upon  itself 
for  $8,000,  would  anybody  question  the  right 
of  such  bank  to  collect  $8,000  from  appellant? 
We  cannot  imagine  upon  what  grounds  such 
a  contention  could  be  entertained. 

[3]  But  the  whole  matter  may  be  disposed 
of  upon  another  ground.  In  effect,  appellant 
Is  asserting  that  respondent,  as  assignee  of 
the  Farmers'  Bank,  must  pay  a  note  which 
appellant  holds  against  I.  W.  Avltt,  and 
upon  which,  so  far  as  appears  In  this  record, 
the  Farmers'  Bank  was  never  bound.  This 
note  Is  a  renewal  of  another  note  which  was 
executed  in  1910.   There  was  at  that  time,  as 
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there  has  ever  since  been,  a  terse  declaration 
In  our  statute  relating  to  negotiable  instru- 
ments, which  reads  as  follows: 

"No  person  is  liable  on  the  instroment  whose 
signature  does  not  appear  thereon,  except  as 
herein  otherwise  expressly  provided."  Section 
9989,  B.  S.  Mo.  1909. 

We  do  not  know  of  any  exertion  whose 
saving  grace  would  relieve  appellant  from 
the  effect  of  this  sweeping  statute,  nor  has 
appellant's  eminent  counsel  pointed  out  such 
an  exception.  True,  this  is  not  an  action 
brongiht  by  appellant  upon  that  note,  but  ob- 
serve the  guarded  language  of  the  statute, 
"No  person  is  liable  on  the  Instrument 
♦  •  *"  To  support  appellant's  conten- 
tion here  would  be  as  effectually  to  hold  the 
Farmers'  Bank  liable  upon  the  Avitt  note 
as  if  appellant  were  directly  suing  that  bank 
upon  that  note.  But  if  It  be  said  that  ap- 
pellant is  simply  seeking  to  enforce  a  parol 
agreeuTMit  made  at  the  time  the  note  was 
executed,  we  are  again  confronted  with  the 
insuperable  objection  that  there  Is  no  proof 
nor  offer  of  proof  that  there  ever  was  such 
an  agreement  There  is  no  merit  in  this  as- 
signment. 

[4]  IV.  As  a  fourth  and  last  asslgnmoit  of 
error,  appellant  asserts  that  the  dbnrt  erred 
in  the  instruction  given  to  the  Jury,  as  above 
set  out  This  Instruction  Is  a  peremptory  di- 
rection to  the  Jury  to  find  for  the  respondent 
The  only  matter  left  for  the  Jury  to  determine 
was  the  date  upon  which  rescK>ndent  de- 
manded and  appellant  refused  payment.  The 
determination  of  that  date  fixed  the  time 
from  which  Interest  shodld  be  calculated. 
There  was  substantial  evidence  to  support  the 
verdict  upon  that  proposition.  Unless  the 
Instruction  was  erroneous  upon  other  mat- 
ters, the  appellant  must  fail  on  this  point 
also.  The  undisputed  facts  are  that  on  JUly 
1,  1913,  the  Farmers'  Bank  had  on  deposit 
with  appellant  the  sum  of  $7,569.43;  that  on 
that  day  the  Farmers'  Bank  for  a  valuable 
consideration  assigned  that  credit  to  the  re- 
spondent and  that  on  July  5,  1913,  respond- 
ent demanded  payment,  and  appellant  refused 
to  pay.  There  was  neither  proof  nor  offer  of 
proof  to  the  contrary.  Appellant's  argu- 
ment under  this  assignment  Is  based  upon  the 
assumption  of  error  on  the  part  of  the  trial 
court  in  refusing  to  admit  evidence  of  the 
alleged  parol  agreement.  For  the  reasons 
stated  in  paragraph  1  of  this  opinion,  we  hold 
that  that  point  Is  not  before  us  for  review. 
No  assault  is  made  upon  this  instruction 
upon  any  other  ground.  We  hold  that  this  as- 
signment Is  likewise  without' merit 

[6]  V.  Certain  other  phases  of  this  case  are 
worthy  of  consideration  because  of'their  pe- 
culiar character.  Appellant's  whole  case  is 
based  upon  the  alleged  parol  agreement.  As 
pleaded,  this  agreement  was,  in  effect,  merely 
a  device  to  aid  Avitt  and  the  Farmer^  Bank 
to  mislead  and  deceive  the  officers  of  the  law 


Digitized  by 


Uoogle 


996 


222  SOUTHWESTERN  REPOSTBB 


(Mo. 


whose  dnty  it  was  from  time  to  time  to  ex- 
amine Into  and  ascertain  tlie  financial  condi- 
tion of  the  Flarmers'  Bank,  for  the  protec- 
tion of  Its  depositors  and  others  having  basi- 
ness  dealings  with  It  Furthermore,  the  al- 
leged loan  was  not  a  loan.  To  lend  is  to  al- 
low the  custody  and  use  of  a  certain  thing, 
on  condition  of  the  return  of  the  thing  loaned, 
or,  in  the  case  of  money,  and  perhaps  other 
things,  of  its  equivalent  in  kind.  Webster's 
Dictionary ;  Century  Dictionary ;  Anderson's 
Dictionary;  Blade's  Dictionary;  Words  and 
Phrases,  First  Series,  vol.  5,  p.  4196;  Griffen 
T.  Train,  40  Misc.  Eep.  290,  81  N  Y.  Supp. 
977,  loc.  dt  981.  But  the  very  pith  and  mar- 
row of  this  alleged  contract  of  lending  was 
that  neither  Avitt  nor  the  Farmers'  Bank 
was  for  a  single  instant  to  have  the  custody 
or  use  of  any  part  of  this  money.  Every  dol- 
lar of  it  was  to  remain  In  the  actual  pos- 
session and  control  of  appellant.  Neither 
Avitt  nor  the  Farmers'  Bank  was  to  get  any- 
thing whatever,  except  an  entry  upon  ap- 
I>ellant'8  books — and  that  entry  appellant  re- 
served the  right  to  cancel  at  any  time  without 
cause  and  without  notice.  Neitlier  of  the 
pretended  borrowers  had  the  right  to  use  a 
single  dollar  of  the  money  for  any  purpose 
whatever,  except  to  deceive  the  state  banking 
department.  It  was  for  that  explicit  reason 
that  the  alleged  contract  was  not  reduced  to 
writing.  No  hint  of  it  was  written,  except 
the  cryptic  phrase.  "Use  of  I.  W.  Avitt," 
which,  signed  by  initials  only,  appeared  upon 
the  deposit  slip,  but  not  upon  the  books  of 
either  bank.  The  transaction  had  one,  and 
but  one,  earmark  of  a  loan — It  bore  interest 
In  plain  terms,  appellant  and  Avltt,  intending 
to  evade  the  law,  entered  into  a  scheme 
whereby  the  assets  of  the  Farmers'  Bank 
were  to  be  made  to  appear  to  be  $8,000  great- 
er than  they  actually  were,  "in  order  to  keep 
up  its  required  reserve  under  the  laws  of  the 
state  of  Missouri,"  but,  to  quote  the  answer 
itself,  "as  said  bank  did  not  want  said  loan 
evidenced  by  a  note  or  bill  payable  which 
would  show  on  its  books  a  liability,"  it  was 
agreed  that  the  true  nature  of  the  matter 
should  rest  in  parol.  In  other  words,  the 
books  of  both  of  the  banks  were  to  be  falsi- 
fied. The  Farmers'  Bank  was  to  be  liable, 
but  was  not  to  appear  liable.  For  a  money 
consideration,  appellant  lent  Its  active  aid 
to  this  plan,  well  knowing  the  full  intent  and 
purpose  of  it.  TJie  alleged  parol  agreement 
might  well  be  held  void  for  reasons  of  public 
policy. 

"The  law  will  not  enforce  contracts  •  •  • 
that  are  against  the  public  good,  and  therefore 
are  forbidden  by  public  policy."  Harlan,  J., 
in  Bitter  v.  Mut  life  Ins.  Co.,  169  U.  8.  158, 
18  Sup.  Ct  300,  42  L.  Ed.  603;  MUIer,  J.,  in 
Sprott  V.  U.  a,  20  WaU.  463,  22  L.  Ed.  371. 

"Public  officers  should  act  from  high  consid- 
eration of  public  duty,  and  hence  every  agree- 


ment whose  tendency  or  object  is  to  sully  the 
purity  or  mislead  the  judgments  of  those  to 
whom  the  high  trust  is  confided  ig  condemned 
by  the  courts.  The  officer  may  be  an  executive, 
administrative,  legislative,  or  judicial  officer. 
The  principle  is  the  same  in  either  case."  Cyc. 
vol.  9,  p.  485;  Greenhood  on  PubUc  Policy,  p. 
529. 

Similar  defenses  are  also  barred  in  many 
well-considered  cases  on  the  ground  of  es- 
toppel. Lyons,  Receiver,  v.  Benney,  230  Pa. 
117,  79  AU.  250,  34  L.  R.  A.  u^.  S.)  105;  Har- 
rington V.  Connor,  51  Neb.  214,  70  N.  W.  9U: 
Pauly  V.  (XBrlen  (C.  C.)  60  Fed.  460;  State 
Bank  v.  Kirk,  21Q  Pa.  452,  65  Atl.  932 ;  Lyons 
V.  Westwater,  181  Fed.  681,  104  C»  a  A.  664; 
State  Bank  v.  Forsythe,  41  Mont  249, 108  Pac 
914,  28  L.  B.  A.  (N.  S.)  501 ;   Hurd  v.  Kelly, 

78  N.  Y.  588,  34  Am.  Rep.  567;  Best  v.  Thiel, 

79  N.  Y.  15 ;  Murphy  v.  Gumaer,  18  Colo.  App. 
183,  70  Pac.  800. 

The  facts  4n  this  case  inevitably  suggest 
the  question  we  have  discussed  In  this  para- 
graph. Counsel  for  respondent,  however, 
have  not  raised  it,  being  deterred,  doubtless, 
by  the  decision  in  TiUe  Trust  Co.  ▼.  Brady, 
165  Mo.  197,  65  S.  W.  303,  where  a  contrary 
doctrine  is  countenanced,  and  we  therefore 
refrain  from  ruling  upon  the  proposition. 
We  have  touched  upon  it  for  the  reason  that 
If  the  Brady  Case,  supra,  la  considered  as 
aimoundng  "the  Missouri  rule"  upon  this 
topic,  as  some  commentators  have  said,  that 
rule  is  apparently  in  conflict  with  numerous 
and  respectable  authorltieB,  and  its  sound- 
ness may  admit  of  Question. 

For  the  reasons  stated  in  preceding  para- 
graphs, the  judgment  Is  affirmed. 

AU  concur. 


ARNOLD  V.  ARNOLD.     (No.  20217.) 

(Supreme  Ourt  of  Missouri,  in  Banc.     May 

26,  1920.    Motion  for  Rehearing  Denied 

June   19,   1920.) 

I.  Divorce  «=» I— Nature  of  proceeding. 

A  proceeding  for  divorce  is  an  action  at 
law,  in  that  courts  of  general  common-law 
jurisdiction  are  by  statute  vested  with  jurisdic- 
tion of  such  cases  with  all  their  incidents, 
although  the  proceeding  also  has  some  of  the 
incidents  of  a  criminal  proceeding,  in  that  the 
state  is  in  effect  a  party  thereto,  and  it  may 
therefore  be  said  to  be  sui  generis. 

2.  Divorce  «=> 1 50 (2)— Special  findings  of  fact 
may  not  be  rvqalred. 

Statutory  special  findings  of  facts  cannot 
be  required  in  a  divorce  proceeding,  such  find- 
ings being  equivalent  to  a  special  verdict  and 
not  binding  upon  the  trial  court. 

3.  Divorce  ®=>I84(I)— Declaration  of  law  aay 
Ue  disregarded  on  appeal. 

A  declaration  of  law  by  the  trial  court  sit- 
ting in  a  divorce  suit  may  be  disregarded  on  ap- 
peal. 
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4.  Divorctt  9=> 1 35— Evidence  held  Insufflolent  to 
show  "condOBatlon"  of  indignities. 

In  a  wife's  suit  for  divorce  on  the  ground 
of  iadignitiea,  coneiBtitig  of  babitnal  intoxication 
and  that  defendant  was  affected  with  a  venereal 
disease,  evidence  held  to  show  that  plaintiff  had 
not  condoned  defendant's  offenses,  notwith- 
standing toleration  and  subsequent  association; 
condonation  being  forgiveness  and  pardon  for 
past  offenses  committed  with  full  knowledge. 

[Ed.  Note. — For  other  deiinitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Condona- 
tion.] 

5.  DIvorea  ^s^lOft— Faota  which  may  lie  proved 
under  statutory  allegation  of  iadignitiea 
stated. 

In  a  suit  for  divorce  based  npon  indignitied 
practiced  by  the  husband  towardn  the  wife,  al- 
though the  petition  does  not  allege  infidelity,  it, 
83  well  as  that  the  husband  is  afflicted  with  a 
venereal  disease,  may  be  proved  in  support  of 
the  statutory  allegation  of  indignities. 

6.  Divorce  <S5>240(S)— $25,000  alimony  held  not 
excessive. 

In  a  wife's  suit  for  divorce  based  upon  in- 
dignities, decree  providing  for  $25,000  alimony 
to  be  paid  by  defendant  at  the  expiration  of  a 
trust,  and  for  $75  per  month  during  the  exist- 
ence of  a  trust,  as  well  as  $1,000  for  attorney's 
fees  and  $599  for  suit  money  on  appeal,  held 
to  require  modification  by  elimination  of  the  al- 
lowance for  counsel's  fees,  and,  when  so  modi- 
fied, held  not  excessive. 

7.  Evidence  «=>I8— Courts  take  Judicial  notice 
of  increase  of  real  estate  values. 

It  is  a  matter  of  common  knowledge  that 
since  1916  real  estate  values  have  increased 
generally. 

8.  New  trial  €=3 1 56— Continuance  of  motion 
carries  case  over  with  all  Incidental  powers. 

The  pendency  and  continuance  to  a  subse- 
quent term  of  a  motion  for  new  trial  carries  the 
case  over,  and  suspends  a  judgment  until  such 
time  as  the  motion  for  new  trial  is  passed  upon, 
and  the  court  then  has  the  same  power  and  dis- 
position of  the  case  as  it  bad  at  the  term  at 
which  the  judgment  was  rendered  for  all  pur- 
poses. 

9.  Divorce  «=3245( I}— Alimony  In  gross  not 
subject  to  modifloation  at  subsequent  term. 

A  decree  awarding  alimony  in  gross  is  not 
■abject  to  modification  of  the  court  at  a  sub- 
sequent term,  under  Rev.  St.  1909,  {  2375. 

10.  Dower  is=:»52— Divorce  decree  for  fault  of 
husband  does  not  of  itself  divest  wife  of 
dower. 

Under  Rev.  St.  1909,  i  359,  if  a  woman  is 
divorced  from  her  husband  through  the  fault 
or  misconduct  of  the  husband,  the  judgment  of 
divorce  does  not  of  itself  diveet  her  of  her 
dower. 

i  i.  Divorce  «s»2l  I— Temporary  alimony  within 
discretion  of  trial  court. 

The  allowance  of  temporary  alimony  is 
largely  a  matter  of  discretion  with  the  trial 
court,  and  is  allowed  solely  upon  the  theory 
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that  the  wife  has  no  means  with  which  to  prose- 
cute her  suit;  it  being  entirely  independent  of 
the  merits  of  the  case. 

12.  Divorce  «=»2 1 3— Temporary  alimony  to  pay 
counsel  fees  will  not  be  granted  to  wife  who 
has  sufficient  means. 

In  a  divorce  suit  if  the  wife  has  sufficient 
property  out  of  which  to  pay  or  secure  counsel 
fees  and  other  expenses  of  the  suit,  she  will 
not  be  granted  temporary  alimony  in  view  of 
Rev.  St.  1909,  i  2375. 

13.  Divorce  €=>225— Allowance  for  oounsei  fees 
held  erroneous,  whore  wife  had  sufficient 
means. 

Where  a  wife,  bringing  suit  for  divorce, 
owned  a  house,  in  which  she  lived,  unincum- 
bered, and  had  property  worth  about  $17,000, 
incumbered  for  about  $2,000,  out  of  which  she 
received  $100  a  month,  and  also  received  from 
her  husband  a  monthly  allowance  of  $50  for 
support,  an  allowance  of  $1,000  for  counsel 
fees  was  erroneous. 

14.  Divorce  ®=3286— Reviewing  court  will  not 
consider  allowance  of  suit  money  pending  ap- 
peal made  by  separate  order  not  appealed 
from. 

Where  in  a  divorce  salt  a  wife  was  by  a 
separate  and  distinct  order  after  final  judgment 
allowed  $500  for  suit  money  pending  an  appeal, 
such  allowance  will  not  be  considered  by  the 
reviewing  court,  where  no  distinct  appeal  was 
taken  therefrom,  in  view  of  Rev.  St  1909,  { 
2381. 

15.  Divorce  $=9282— Allowance  of  suit  money 
pending  appeal  will  not  be  considered,  in  ab- 
sence of  motion  for  new  trial. 

Where  in  a  divorce  suit  no  motion  for  new 
trial  was  filed  upon  a  separate  order  allowing 
suit  money  pending  appeal,  and  no  error  pre- 
served with  reference  thereto,  it  was  not  before 
the  appellate  court  for  review. 

16.  Divorce  «=9287— Supreme  Court  may  mod- 
ify and  affirm  Judgment  below. 

It  is  within  the  authority  of  the  Supreme 
Court  on  appeal  from  a  decree  of  divorce  to 
render  judgment  or  to  modify  the  judgment 
of  the  trial  court  in  such  manner  as  seems 
be^l,  and  to  affirm  it  as  modified. 

Goode  and  Graves,  JJ.,  dissenting  in  part. 

Appeal  from  Circuit  Conrt,  Jackson  Coun- 
ty; Thomas  B.  Buckner,  Judge. 

Divorce  action  by  Crystal  C.  Arnold  against 
James  H.  Arnold.  Judgment  for  plaintiff, 
and  defendant  appeals.  Modified  and  af- 
firme<^. 

Johnson  &  Lucas,  Blackmar  &  Bundschu, 
and  Holmes,  Holmes  &  Page,  all  of  Kansas 
City,  for  appellant. 

McCune,  Caldwell  &  Downing,  of  Kansas 
City,  for  respondent. 

WHITE,  C.  The  action  is  for  divorce.  The 
petition  of  the  plaintiff  filed  May  10,  1916, 
alleges  that  the  plaintiff  and  defendant  were 
married    in   Jackson   county.    Mo.,    July   19, 
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1905 ;  that  there  were  born  of  the  marriage 
two  children,  Crystal  Arlsto,  a  girl,  who  was 
at  the  time  of  filing  the  petition  four  years 
of  age,  and  an  Infbnt  son  at  that  time  five 
months  of  age. 

The  ground  on  which  the  plaintiff  seeks  a 
divorce  from  her  husband  is  such  IndlgnltieB 
as  to  raider  her  condition  intolerable.  Sev- 
eral acts  of  cruelty  are  alleged,  the  principal 
of  which,  and  those  supported  by  the  strong- 
est evidence,  were  the  habit  of  the  defendant 
to  become  Intoxicated  at  frequent  intervals, 
and  the  fact  that  he  had  contracted  a  venereal 
disease,  which  was  likely  to  be  communicated 
to  the  plaintiff. 

The  plaintlfT  testified  at  great  length  relat- 
ing to  the  iinhappy  course  of  her  married  life. 
Her  husband  was  drunk  at  their  wedding, 
and  drunk  at  frequent  intervals  during  the 
time  they  lived  together,  often  requiring  med- 
ical attention  on  that  account.  The  youngest 
child  was  born  October  19, 1915.  The  plaintiff 
left  the  defendant's  home  on  the  2d  of  De- 
cember, 1915,  when  her  baby  was  five  or  sir 
weeks  old,  and  never  returned.  About  four 
months  before  the  birth  of  this  child  the 
plaintiff  discovered  that  her  husband  was  af- 
flicted with  syphilis,  an  affliction  which  he  ad- 
mitted. We  do  not  need  to  burden  this  opin- 
ion with  the  repulsive  details  regarding  his 
condition.  There  was  testimony  that  a  blood 
test,  called  the  Wasserman  test,  being  applied 
to  the  defendant,  showed  positive,  that  is,  un- 
mistakable, indication  of  Infection  by  him. 
The  two  children,  It  transpired  in  the  evi- 
dence, had  been  treated  for  the  disease ;  the 
boy  because  of  positive  symptoms  indicating 
its  presence,  and  the  girl  on  account  of  mere 
suspicion  that  she  might  be  infected.  De- 
fendant denied  any  Infidelity  to  his  wife  dur- 
ing their  marriage,  and  claimed  that  If 
he  was  affected  with  the  syphilis  it  was  In- 
herited from  his  father.  It  was  proved  by  the 
evidence  that  the  defendant's  father,  James 
H.  Arnold,  Sr.,  was  afflicted  with  locomotor 
ataxia  and  atrophy  of  certain  optic  nerves. 
It  is  said  that  those  afflictions,  particularly 
locomotor  ataxia,  were  universally  conced- 
ed symptoms  of  syphilis.  He  claimed  that 
while  his  affliction  was  inherited  it  did  not 
develop  upon  him  until  a  short  time  before 
the  birth  of  his  last  child.  The  expert  evi- 
dence in  general  was  to  the  effect  that  the 
infection  of  the  disease  from  Inheritance 
usually  manifests  itself  at  an  early  age,  be- 
tween birth  and  four  or  five  years  of  age. 
This  was  offered  to  rebut  the  claim  of  the  de- 
fendant as  to  the  hereditary  nature  of  the 
complaint  There  was  much  expert  testimony 
by  physicians  concerning  whether  or  not  the 
disease  was  curable.  While  it  was  the  geh- 
eral  opinion  of  the  physicians  that  the  dis- 
ease, whether  hereditary  or  acquired  by  con- 
tagion, was  curable  by  the  modern  methods, 
the  latest  scientific  discoveries  and  treatment 
with  the  specific  known  as  606,  nevertheless 


there  was  a  possibility  of  contagion  in  case 
of  pregnancy  and  childbirth. 

There  was  much  evidence  relating  to  the 
award  of  alimony  by  the  court  This  award 
and  the  evidence  relating  to  same,  as  well  as 
evidence  relating  to  other  features  of  the 
case,  will  be  more  fully  considered  later  in 
the  opinion. 

I.  Appellant  claims  that  the  court  commit- 
ted error  in  refusing  to  make  a  special  finding 
of  facts  under  section  1972,  R.  S.  1909,  as  re- 
quested at  close  of  the  testimony.  It  Is  ar- 
gued that  the  statute  is  mandatory  in  a  suit  at 
law,  and,  when  requested  by  either  party,  the 
court  commits  error  in  refusing  to  make  such 
a  finding  separate  from  Its  conclusions  of  law. 

[1]  A  procewllng  for  divorce  is  an  action  at 
law  In  that  courts  of  general  common-law  Ju- 
risdiction, as  distinguished  from  the  equity 
side  of  such  courts,  by  statute  are  vested  with 
jurisdiction  of  such  cases  with  all  their  inci- 
dents. In  practice  many  of  the  features  of 
the  English  ecclesiastical  courts,  which  had 
authortty  in  such  cases,  obtain  In  our  courts 
where  specific  provision  by  statute  is  not  made. 
Gilsey  V.  Gllsey,  198  Mo.  App.  505,  201  S.  W. 
588 ;  Chapman  v.  Chapman,  269  Mo.  663,  loc 
dt  668,  669,  192  S.  W.  448 ;  Hauck  v.  Hauck. 
108  Mo.  App.  381,  loc.  dt  385,  386,  200  S.  W. 
679.  The  proceeding  also  has  some  of  the  in- 
cidents of  a  criminal  proceeding,  in  that  the 
state  Is  in  effect  a  party  to  it.  It  is  therefore 
said  to  be  sul  generis.  Chapman  v.  Chapman, 
269  Mo.  loc.  cit  668,  192  S.  W.  448. 

[2]  The  procedure  in  many  respects  is  very 
like  that  which  obtains  in  a  court  of  equity. 
English  v;  English,  158  Mo.  App.  330,  loc.  dt 
334,  139  S.  W.  814;  9  R.  C.  L.  p.  247.  The 
reason  why  the  statutory  special  finding  of 
facts  is  not  required  in  a  case  in  equity  ap- 
plies with  equal  force  to  a  divorce  proceeding. 
Such  finding  is  equivalent  to  a  special  verdict. 
Land  Co.  v.  Bretz,  125  Mo.  418,  loc  dt  423, 
28  S.  W.  656.  A  spedal  verdict  Is  binding  up- 
on the  court  where  there  Is  evidence  to  sup- 
port it  A  trial  court  is  not  bound  to  make  a 
finding  in  an  equity  case  because  such  finding 
may  be  entirely  disregarded  by  this  court 
This  court  must  make  its  own  investigation  of 
the  facts,  and  determine  for  itself  the  correct- 
ness of  the  finding  of  the  trial  court.  Miller 
v.  McCaleb,  208  Mo.  662,  loc.  dt  574,  106 
S.  W.  055 ;  Blount  v.  Spratt  113  Mo.  lot  dt 
64,  20  S.  W.  907.  In  a  divorce  proceeding, 
while  giving  due  deference  to  the  finding  of 
the  trial  court  this  court  is  not  bound  by  such 
facts  as  are  found,  but  must  review  the  evi- 
dence and  make  a  finding  of  its  own.  Cherry 
V.  Cherry,  258  Mo.  loc  dt  403, 167  S.  W.  539 ; 
Barth  v.  Barth,  168  Mo.  App.  423,  loc  dt  426, 
151  S.  W.  769.  It  was  not  error  for  the  trial 
court  to  refuse  to  make  a  special  finding 
which  would  be  entirely  futile  and  fruitless 
so  far  as  to  relieve  this  court  from  the  ne- 
cessity of  reviewing  the  evidence. 

[3]  II.  It  is  daimed  by  appellant  that  the 
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(Hily  matters  for  this  court  to  consider  are  the 
facts  In  relation  to  the  disease  which  afflicted 
the  defendant,  because  the  court  gave  declara- 
tions of  law  upon  every  other  issue  which 
tended  to  show  a  finding  in  favor  of  the  de- 
fendant. For  instance,  the  defendant  asked 
the  court  to  declare  the  law  to  be  that  the 
allegation  that  the  defendant  had  frequent- 
ly become  intoxicated  was  unsustained  by 
the' proof  or  had  been  condoned  by  the  c<m- 
dact  of  the  plaintiff,  and  the  declaration  was 
given.  A  similar  instruction  was  given  In  re- 
lation to  each  other  act  of  indignity  men- 
tioned in  the  petition  except  that  in  relation 
to  the  disease.  However,  since  a  special  find- 
ing of  facts  by  the  trial  court  is  not  impor- 
tant and  may  be  disregarded  by  this  court,  so 
a  declaration  of  law  may  be  disregarded  as  in 
an  equity  case.  Besides,  it  might  be  inferred 
from  the  giving  of  that  sort  of  declaration  the 
trial  court  found  the  defendant  was  guilty  of 
the  drunkenness  and  the  intolerable  condition 
caused  by  It,  but  further  found  that  it  was 
condoned  by  the  plaintiff,  or  that  it  was  not 
of  itself  eaough  to  create  a  ground  for  di- 
vorce. This  court  may  consider  the  evidence 
in  relation  to  that  in  connection  with  the  oth- 
er evidence  in  the  case.  The  evidence  is  con- 
clusive that  the  defendant  was  frequently 
drunk  as  alleged  in  the  petition,  even  requir- 
ing medical  attention.  In  fact,  defendant  ad- 
mitted it.  So,  upon  the  entire  record  it  is 
for  this  court  to  determine  whether  the  alle- 
gations of  the  petition  are  sustained  by  the 
proof.  Giving  the  deference  ordinarily  paid 
to  a  trial  court  in  such  a  case,  we  find  the 
evidence  was  sufficient  to  support  the  finding 
by  that  court  that  the  petition  was  supported 
by  the  facts  in  relation  to  the  indignities  al- 
leged. The  only  serious  conflict  in  the  testi- 
mony was  whether  or  not  the  defendant's  dis- 
ease was  curable  so  as  to  prevent  infection 
after  a  period  of  time. 

It  was  contended  by  defendant,  and  is 
argued  by  defendant's  counsel  with  great 
earnestness,  that  plaintiff  was  afflicted  with  a 
hallucination;  that  she  suffered  with  a  sort 
of  mania,  syphilophobla,  which  affected  her 
Judgment  so  that  she  could  not  even  accept 
the  advice  of  a  physician.  The  general  find- 
ing of  the  trial  court,  however,  was  contrary 
to  that  contention,  and  the  testimony  of  the 
plaintiff  was  dear,  temperate,  and  indicated 
a  normal  state  of  mind.    . 

III.  It  is  further  claimed  by  defendant  that 
the  plaintiff  condoned  all  the  offenses  of  the 
appellant  by  continuing  to  live  with  him  after 
all  that  had  occurred.  This  is  stoutly  contra- 
dicted by  the  plaintiff.  She  admits  that  she 
bore  with  his  drunkenness  and  his  cruelty 
with  patience  and  forbearance  for  a  long 
time,  but  that,  added  to  his  unfaithfulness, 
made  her  condition  Intolerable,  and  she  never 
did  condone  the  last  It  is  true  she  lived  in 
the  house  with  him  after  the  discovery  of  his 
afflicted  condition  for  four  or  five  months, 


but  she  explained  that  at  the  time  of  the  dis- 
covery, a  short  time  before  the  birth  of  her 
child,  she  was  obliged  to  take  the  utmost  care 
of  herself  and  avoid  any  excitement ;  that  it 
was  her  helpless  condition  at  the  time  which 
prevented  her  leaving  the  bouse,  and  tliat  she 
left  him  in  five  or  six  weeks  after  the  child 
was  born,  as  soon  as  her  condition  would  per- 
mit During  a  part  of  that  period  the  defend- 
ant was  away  In  Oklahoma,  and  during  the 
rest  of  the  time  she  refused  to  live  with  hhn 
as  his  wife,  but  held  aloof  from  him,  intend- 
ing to  leave  him  whenever  she  was  able.  She* 
left  at  a  time  when  her  husband-  was  absent 
In  Oklahoma,  where  he  was  in  some  kind  of 
trouble,  the  nature  of  which  is  not  mentioned. 
True,  he  testified  that  at  all  times  he  bad 
been  faithful  to  her,  but  there  was  evidence 
tending  to  show  that  his  disease  had  been  con- 
tracted shortly  before  it  was  discovered.  If 
the  drunkenness  and  alleged  acts  of  cruelty 
stood  alone  as  the  indignities  which  she 
claimed  to  have  suffered,  it  is  possible  that 
it  was  condoned.  But  the  Indignities  were 
cumulative,  and  she  herself  put  her  refusal 
to  accept  a  reconciliation  upcm  the  ground 
that  she  had  lost  all  confidence  In  him,  and 
could  no  longer  trust  him  even  when  t>e  had 
promised  to  reform  in  the  matter  of  drunken- 


[4]  Much  stress  Is  laid  uipon  the  proposition 
made  by  him  to  her  to  give  him  a  trial ;  that 
they  might  live  apart  six  months  or  a  year  or 
two  years  until  be  had  thoroughly  reformed, 
and  there  was  proof  that  he  was  not  only  re- 
formed, but  cured.  These  protestations  of  his 
she  refused  to  credit  and  based  her  refusal 
upon  her  belief  that  she  could  no  longer  trust 
him.  We  think  the  evidence  falls  to  show 
that  his  offenses  were  condoned.  In  the  well- 
considered  case  of  Weber  v.  Weber,  195  Mo. 
App.  126,  189  S.  W.  577,  Judge  Sturgls  of  the 
Springfield  Court  of  Appeals  cited  many  cases 
illustrative  of  the  different  conditions  under 
which  offenses  of  the  kind  considered  here 
might  be  condoned.  Condonation  is  forgive- 
ness and  pardon  for  past  offenses  committed 
with  full  knowledge.  Condonation  for  re- 
peated acts  of  cruelty  and  indignities  will  not 
be  inferred  from  toleration  and  association 
afterwards. 

[S]  It  is  argued  by  appellant  that  the  peti- 
tion does  not  allege,  as  a  ground  for  divorce, 
the  Infidelity  of  the  defendant.  WhUe  that  Is 
true,  and  while  the  plaintiff  urges  the  un- 
faithfulness of  her  husband  as  a  reason  for 
her  refusal  to  return  to  him,  nevertheless  it 
Is  one  of  the  Indignities  infiicted,  as  is  the 
venereal  disease,  both  of  which  may  be  proved 
in  support  of  a  statutory  allegation  of  in- 
dignities. Hooper  v.  Hooper,  19  Mo.  355,  loc. 
dt  357 ;  McCann  v.  McCann,  91  Mo.  App.  1, 
loc.  clt.  2,  3;  Goodman  v.  Goodman,  80  Mo. 
App.  loc.  clt  283. 

IV.  It  was  shown  that  the  plaintiff  pos- 
sessed the  house  where  she  lived,  valued  at 
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$3^0.  She  also  owned  a  flat  building  worth 
117,000  or  $18,000,  on  which  there  was  a 
mortgage  for  $2,000.  Her  net  income  from 
that  property  was  $100  per  month.  The  de- 
fendant owned  in  his  own  name,  at  the  time 
of  the  decree,  a  residence  which  was  valued 
at  $6,000,  with  a  mortgage  on  it  of  $4,000. 
He  also  owned  a  duplex  building  which  rent- 
ed for  $85  per  month,  and  was  estimated  by 
Mrs.  Arnold  to  be  worth  $8,000,  with  a  mort- 
gage of  $3,260  on  It 

James  H.  Arnold,  Sr.,  father  of  the  defend- 
ant, died  in  April,  1911.  By  his  wiU  he  dis- 
posed of  about  30  pieces  of  real  estate  in 
Kansas  City,  Mo.,  in  the  following  manner: 
The  title  was  vested  In  the  two  sons,  James 
H.  Arnold,  defendant  here,  and  Paul  J.  Ar- 
nold, as  trustees,  for  a  period  of  five  years  and 
during  the  natural  life  of  the  widow  of  James 
H.  Arnold,  Sr.,  J.  Edna  Arnold.  It  was  pro- 
Tided  that  during  the  life  of  J.  Edna  Arnold 
the  trustees  should  pay  her  $100  per  month ; 
that  at  the  expiration  of  the  trust  period  at 
the  end  of  five  years  or  on  the  death  of 
Edna  Arnold,  one-third  of  the  property  should 
become  vested  In  J.  H.  Arnold  and  Paul  Ar- 
nold, as  trustees,  for  the  benefit  of  the  daugh- 
ter of  the  testator,  Mary  Hood  Arnold.  They 
were  required  to  pay  her  $100  a  month  out 
of  the  Income  of  the  estate,  and  on  her  death 
the  property  should  vest  in  the  two  sons, 
James  H.  Arnold  and  Paul  J.  Arnold.  The 
remaining  two-thirds  of  the  property  should 
vest  at  the  expiration  of  the  trust  in  the  two 
sons,  James  H.  Arnold  and  Paul  J.  Arnold. 

[8]  The  decree  of  the  court  provided  for 
$25,000  alimony  in  gross  to  be  paid  by  the  de- 
fendant at  the  expiration  of  the  trust  men- 
tioned in  the  will ;  that  Is,  at  the  expiration 
of  five  years^  or  at  the  death  of  J.  Edna  Ar- 
nold if  she  should  live  beyond  that  period.  In 
the  meantime  the  defendant  was  ordered  to 
pay  the  plaintiff  $7B  per  month  during  the  ex- 
istence of  the  trust  In  addition  the  plaintiff 
was  allowed  $1,000  as  attorney's  fees  for  serv- 
ices rendered  in  the  case,  and  $500  suit  money 
on  the  appenl. 

It  wUl  thus  be  seen  that  this  alimony  In 
gross  awarded  the  plaintiff  was  to  be  paid  out 
of  the  interest  of  appellant  in  his  father's  es- 
tate on  the  termination  of  the  trust ;  that  is, 
as  soon  as  the  title  to  the  property  vested  in 
him.  The  property  mentioned  in  which  the 
defendant  should  receive  a  third  interest  was 
estimated  by  the  witnesses  for  the  defendant 
to  be  $214,000  and  by  the  witnesses  for  the 
plaintiff  $266,500.  While  a  good  deal  of  the 
real  estate  included  in  the  estate  produced  no 
income,  the  rents  received  from  the  balance 
amounted  to  about  $1,240  a  month.  The  es- 
tate owed  debts  amounting  to  $0,800,  to  be 
paid  out  of  that  property,  leaving,  according 
to  plaintiff's  valuation,  a  net  value  of  the  es- 
tate of  $256,700.  In  addition  to  that  the  ap- 
pellant was  vested  with  a  remainder,  a  halfr 
Interest  in  the  one-third  devised  to  his  sister 


for  life.  The  individual  property  of  the  ap- 
pellant, not  acquired  through  the  will,  and 
valued  at  $6,500  with  a  mortgage  of  $4,000, 
was  paid  for  in  part  by  the  plaintiff,  who  con- 
tributed $1,700  to  the  purchase.  Appellant's 
dex>osition  showed  that  he  owed  individual 
debts  amounting  to  $0,300. 

Assuming  that  the  trial  court  found  the  net 
value  of  the  estate  in  which  the  defendant 
had  a  one-third  interest  valued  at  $256|000, 
then  the  defendant's  one-third  interest  would 
be  $85,560.  Deducting  his  indebtedness  of  $9,- 
300  would  leave  about  $76,000  as  bis  individ- 
ual property  at  the  termination  of  the  trust 
out  of  which  the  alimony  v/aa  to  be  paid. 
This  without  counting  the  remainder  in  his 
sister's  estate.  Defendant's  individual  prop- 
erty mentioned  above  may  also  be  disregard- 
ed. He  has  filed  affidavits  in  this  court,  since 
the  appeal,  to  show  it  was  sold  at  a  net  price 
to  him  of  $2,500  and  that  Mrs.  Arnold,  plain- 
tiff, got  most  of  the  money,  presumably  the 
$1,700  which  he  owed  her. 

The  appellant  figures,  by  taking  the  lesser 
valuation  put  upon  the  estate  by  the  defend- 
ant's witnesses,  that  after  the  payment  of 
the  alimony  in  gross,  suit  money,  and  the  at- 
torney's fees,  the  defendant  would  have  left 
net,  out  of  his  entire  resources,  something 
over  $32,000.  Since  the  evidence  was  conflict- 
ing upon  the  values  and  fairly  balanced,  we 
will  assume  titat  the  court  correctly  found  the 
values  to  be  as  testified  to  by  plaintiff's  wit- 
nesses. 

[7]  This  decree  was  rendered  In  1916.  Both 
parties  by  this  decree  took  the  hazard  of  the 
fluctuations  of  value  of  real  estate.  If  it 
should  decline  in  value  the  plaintiff's  burden 
would  be  relatively  increased,  and  if  it  should 
increase  In  value  it  would  be  relatively  light- 
ened. It  is  a  matter  of  common  knowledge 
that  the  latter  condition  has  obtained  in  re- 
gard to  real  estate  generally. 

The  defendant  makes  several  objections  to 
this  award  of  alimony,  claiming  that  it  is 
grossly  excessive  for  several  reasons.  First. 
It  is  urged  that  since  the  decree  of  divorce  is 
granted  in  favor  of  the  plaintiff  the  defendant 
is  the  guilty  party,  and  she  is  not  thereby  di- 
vested of  dower  in  his  estate  if  he  should  die 
before  her.  T^o  motion  for  new  trial  filed  at 
the  May  term,  1916,  was  continued  until  the. 
next  September  term,  and'  at  the  September 
term  the  court  modified  the  decree  by  adding 
this  paragraph: 

"The  award  of  alimony  herein  made  ahaU  ba 
in  lieu  of  all  dower  and  property  and  marital 
rights  of  the  plaintiff  in  or  against  the  estate 
of  defendant" 

[S]  This  order  was  made  and  the  motions 
for  new  trial  and  in  arrest  of  Judgment  were 
overruled  on  the  same  day.  Appellant  asserts 
that  this  part  of  the  decree  was  ineffective  be- 
cause made  at  a  term  subsequent  to  that  at 
which  the  original  Judgment  was  leadeted. 
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The  pendency  and  continuance  to  a  subse- 
quent term  of  a  motion  for  new  trial  carries 
the  case  over ;  that  is,  it  suspends  a  judgment 
until  such  time  as  the  motion  for  new  trial  Is 
passed  upon,  and  the  court  then  has  the  same 
power  and  disposition  of  the  case  as  it  had  at 
the  term  at  which  the  Judgment  was  rendered, 
for  all  purposes.  That  is,  the  court  might  set 
aside  or  modify  in  any  manner  the  Judgment, 
as  he  might  do  at  the  term  at  which  the  Judg- 
ment was  rendered.  Childs  v.  K.  C,  St.  J.  & 
C.  B.  Ry.  Co.,  117  Mo.  414,  loc.  clt.  427, 23  S.  W. 
373 ;  State  ex  rel.  v.  Ellison,  267  Mo.  321,  con- 
curring opinion  of  Farler,  J.,  loc.  cit  331,  184 
S.  W.  963. 

[9]  It  is  true,  a  decree  awarding  alimony 
In  gross  Is  not  subject  to  modiflcatlon  of 
the  court  at  the  subsequent  term  under  sec- 
tion 2375 ;  Meyers  v.  Meyers,  91  Mo.  App.  151 
loc.  dt.  156;  BitDe  t.  Pullate,  114  Mo.  loc. 
dt.  64,  21  S.  W.  450.  That  rule  does  not  af- 
fect the  order  made  in  this  case  modifying 
the  decree  because  It  was  made  at  the  term 
at  which  the  court  had  absolute  control  over 
the  Judgment 

[1 0]  At  common  law,  on  the  divorce  of  hus- 
band and  wife,  the  marital  interest  of  either 
In  the  property  of  the  other  was  annulled  so 
that  the  husband  had  no  curtesy  in  the  prop- 
erty of  hl8  deceased  wife  from  whom  he  bad 
had  divorce  (Doyle  v.  Bolwing,  165  Mo.  231, 
65  S.  W.  315,  55  L.  R.  A.  332,  88  Am.  St.  Rep. 
416),  and  the  wife  had  no  dower  In  the  real 
estate  of  her  deceased  husband.  Under  sec- 
tion 359,  R.  S.  1909,  if  a  woman  is  divorced 
from  her  husband  through  the  fault  or  mis- 
conduct of  the  husband  she  does  not  thereby 
lose  her  dower;  that  is,  the  Judgment  of  di- 
vorce itself  does  not  divest  her  of  her  dower. 
'I'hat  does  not  mean  that  the  court  in  adjust- 
ing the  matter  of  alimony  and  property  be- 
tween parties  could  not  make  any  order  af- 
fecting the  wife's  dower  Interest;  on  the 
contrary,  it  has  been  held  by  this  court  that 
a  trial  court  might  award  alimony  on  condi- 
tion that  the  wife  release  her  dower.  Aylor 
V.  Aylor,  186  S.  W.  1068,  loc.  clt  1071,  1072. 
The  paragraph  in  modification  of  the  decree 
in  this  case,  quoted  above,  Is  snfDciently  ex- 
plicit to  show  it  was  the  Intention  of  the 
conrt  that  the  award  should  be  on  that  con- 
dition. If  It  is  not  suflBcieutly  explicit  to  ex- 
press that  condition,  then  a  nunc  pro  tunc 
entry  would  make  it  so.  The  court  possess- 
es great  latitude  in  disposition  and  division 
of  the  property  of  the  parties  when  a  decree 
of  divorce  is  granted. 

It  Is  further  contended  by  appellant  that 
the  obligation  to  support  the  child  Is  still 
upon  the  husband,  notwithstanding  the  al- 
lowance of  alimony ;  that  the  $25,000  in  gross 
for  plaintiff  was  for  her  own  benefit  and 
would  not  relieve  her  husband,  although  di- 
vorced, of  his  obligation  to  support  the  chil- 
dren, and  she  could  recover  of  him  the  ex- 
penses incurred  in  such  support 


While  the  husband  would  be  liable  in  a 
suit  by  the  ^vorced  wife  for  the  mainte- 
nance of  the  children,  nevertheless  the  courts 
do  sometimes  take  into  consideration  that 
the  wife  had  their  custody  In  awardlog  her 
alimony ;  that  there  are  many  things  In  con- 
nection with  the  care  of  children  aside  from 
the  mere  expense  of  support  and  education 
that  entail  the  expenditure  of  money,  and 
doubtless  in  such  suit  the  court  would  take 
into  consideration  the  circumstances  of  the 
parties  at  the  time.  There  are  many  cases 
in  which  the  allowance  of  alimony  in  a  pro- 
portion of  the  husband's  estate,  equal  to  that 
considered  here,  has  been  upheld  by  this 
court  Oercke  v.  Gercke,  100  Mo.  237,  13  S. 
W.  400;  Viertel  v.  Vlertel,  212  Mo.  562,  111 
S.  W.  679 ;  Lemp  v.  Lemp,  249  Mo.  295,  155 
S.  W.  1057,  Ann.  Cas.  1914D,  307;  Harner 
V,  Harner  (App.)  206  S,  W.  385. 

[11]  V.  As  a  part  of  the  decree  the  court 
adjudged  that  the  plaintiff  might  recover  the 
sum  of  $1,000,  "to  be  paid  to  her  or  to  her 
attorneys  of  record  for  their  services  in  this 
case."  The  plaintiff  did  not  at  the  beginning 
of  the  suit  file  any  motion  for  temporary 
alimony  for  the  purpose  of  defraying  the  ex- 
penses of  the  suit  Including  attorneys'  fees. 
The  allowance  of  temporary  alimony  is  large- 
ly a  matter  of  discretion  with  the  trial  court 
but  is  allowed  solely  upon  the  theory  that 
the  wife  has  no  means  with  which  to  prose- 
cute her  suit.  Hedrick  v.  Hedrlck,  157  Mo. 
App.  633,  loc.  dt  635-«37,  138  S.  W.  678; 
Blair  V.  Blair,  131  Mo.  App.  671,  110  S.  W. 
652.  The  allowance  Is  independent  of  the 
merits  of  the  case.  Llbbe  v.  Libbe,  166  Mo. 
App.  240,  loc.  cit  243,  244,  148  S.  W.  460. 
In  the  case  of  State  ex  rel.  Gercke  v.  Sed- 
don,  93  Mo.  620,  6  S.  W.  342,  this  court  dis- 
cussed the  propriety  of  an  order  of  court 
granting  temporary  alimony.  The  court  said 
(93  Mo.  loc.  cit  522-523,  6  S.  W.  343): 

"The  power  of  the  conrt  to  order  and  enforce 
an  allowance  for  alimony  pendente  lite,  althouKh 
an  adjunct  of  the  action  of  divorce,  is  an  in- 
dependent proceeding  standing  upon  its  own 
merits,  and  in  no  way  dependent  upon  the 
merits  of  the  issaes  in  the  divorce  salt  or  in 
Riiy  way  affected  by  the  final  decree  upon  those 
merits.  It  grows,  ex  necessitate  rei,  out  of  the 
relations  between  the  parties  to  the  contro- 
versy," 

[12]  It  must  be  considered  entirely  apart 
from  the  merits  of- the  case.  If  the  wife  has 
suffldent  property  out  of  which  to  pay  or 
secure  counsel  fees  and  other  expenses  of  the 
suit,  the  courts  do  not  grant  temporary  ali- 
mony. Pennlugroth  v.  Pennlngroth,  71  Mo. 
App.  438.  The  statute  allows  such  an  or- 
der "where  the  same  would  be  Just"  (section 
2376,  R.  S.  1909);  that  is,  where  It  would  be 
Just  independent  of  the  merits  of  the  case. 
This  has  been  interpreted  to  mean  where  the 
wife  is  without  means  to  prosecute  the  suit 
and  of  necessity  relies  upon  her  husband  to 
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furnish  the  means.  Rutledge  v.  Butledge, 
177  Mo.  App.  469,  loc.  dt.  473,  119  S.  W.  489; 
Coen  V.  Coen,  130  Mo.  App.  480,  109  S.  W. 
1083;  Robertson  t.  Robertson,  137  Mo.  App. 
loc.  dt.  95,  119  S.  W.  633 ;  DowUng  v.  Dow- 
ling,  181  Mo.  App.  675,  loc.  dt  679, 164  S.  W. 
643 ;  Sdsm  ▼.  Seism,  184  Mo.  App.  643,  167  S. 
W.  455;  Smith  v.  Smith,  192  Mo.  App.  99, 180 
S.  W.  668. 

[IS]  M  the  wife  has  suffldent  property  to 
defray  the  expenses  of  her  suit.  It  does  not 
matter  what  property  the  husband  has;  an 
allowance  pendente  lite  would  not  be  made. 
In  this  case  the  wife  had  a  house,  In  which 
she  lived,  unincumbered.  She  had  property 
valued  at  about  $17,000,  Incumbered  for 
about  12,000,  out  of  which  she  received  an 
Income  of  $100  per  month.  She  also  was  re- 
ceiving $50  per  month  from  her  husband  for 
support.  Willie  it  might  be  said  that  the  in- 
come she  had  was  only  sutflcient  for  her  to 
live  on  and  maintain  herself  and  two  chil- 
dren pending  the  suit,  nevertheless  she  had 
suffldent  property  to  secure  her  attorneys' 
fees.  The  question  is  put  at  rest  in  this  case 
by  the  fact  that  she  did  not  ask  temporary 
alimony;  she  did  employ  counsel  and  they 
furnished  the  necessary  services;  she  had 
suffldent  property  to  justify  that  employ- 
ment, and  did  not  ask  allowance  until  the 
end  of  the  suit.  This  was  a  tadt  confession 
that  she  did  not  need  an  allowance  from  her 
husband  to  enable  her  to  prosec&te  the  suit 
Counsel  for  respondent  assert  that  the  allow- 
apce  of  $1,000  for  her  attorneys  was  not  tem- 
porary alimony,  but  a  part  of  her  permanent 
gross  allo^vance.  The  very  wording  of  the 
decree  negatives  that  suggestion ;  the  allow- 
ance is  for  the  service  of  her  attorneys  which 
they  have  rendered  In  the  case. 

[14]  VI.  When  the  appeal  was  taken,  on 
motion  of  the  plaintiff  the  court  made  a  fur- 
ther allowance  of  $500  for  suit  money  pend- 
ing the  appeal.  This  is  the  basis  of  a  com- 
plaint by  appellant.  That  order  the  court 
in  Its  discretion  might  well  make  In  this 
case,  and  the  appellant  is  precluded  from  the 
consideration  of  the  subject  here  because 
that  was  a  separate  and  distinct  order  after 
final  judgment,  from  which  he  might  have 
prosecuted  a  separate  and  distinct  appeaL 
Section  2381,  R.  S.  1909. 

[15]  No  motion  for  new  trial  upon  that  or- 
der was  filed  by  defendant ;  no  error  preserv- 
ed with  reference  to  the  same,  and  therefore 
It  is  not  before  this  court  for  review.  State 
ex  rel.  GercUe  v.  Seddon,  03  Mo.  loc.  dt.  523, 
6  S.  W.  342;  Smith  v.  Smith,  192  Mo.  App. 
loc.  cit  105,  180  S.  W.  568. 

[16]  VII.  It  is  within  the  authority  of  this 
court  to  render  Judgment  here  in  cases  of 
this  character,  or  to  modify  the  Judgment  of 
the  circuit  court  in  such  manner  as  seems 
best  and  affirm  It  as  modified.  Henry  Coun- 
ty V.  Salmon,  201  Mo.  136,  loc.  cit  172,  100 


S.  W.  aO;  Chilton  ▼.  NIckey,  261  Mo.  232, 
loc.  dt  243,  169  S.  W.  978;  State  ex  rel.  v. 
Trust  Co.,  209  Mo.  472,  loc  dt  494,  108  S. 
W.  97;  Majors  v.  Maxwell,  120  Mo.  App.  loc 
dt  287,  96  S.  W.  731;  Mangold  v.  Bacon. 
249  Mo.  loc.  cit  60, 155  S.  W.  893. 

The  Judgment  of  the  trial  court  is  tbere- 
fore  modified  so  as  to  eliminate  the  allow- 
ance of  $1,000  counsel  fees,  and,  as  modified, 
it  is  aftirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
WHITE,  Commissioner,  is  adopted  as  the 
opinion  of  the  court  in  banc 

WALKER,  O.  J.,  and  WILLLAMS,  BLAIR. 
and  WOODSON,  JJ.  concur. 

UOODE  and  GRAVES,  JJ.,  dissent  on 
question  of  alimony. 

WILLIAMSON,  J.,  not  sitting. 


BUCHANAN  V.  RALLS  COUNTY. 
(No.  20816.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

1.  Coasties  «=373— Mutt  famish  traasarer 
with  suitable  office. 

It  is  the  duty  of  the  county  to  furnish  the 
treasurer  with  «ultable  office  space,  heat, 
lights,  and  janitor  service. 

2.  Counties  «=373— Whether  office  for  ooaBty 
treMurer  sufficiMit  held  for  Jury. 

Whether  the  space  provided  for  the  county 
treasurer  in  a  room  already  occupied  by  the 
county  clerk  was  obviously  insufficient  the  only 
other  place  where  the  treasurer  could  have 
office  being  a  jury  room,  plainly  unsuitable, 
held  a  question  for  the  jury,  as  reasonable 
men  conld  honestly  differ;  there  being  nothing 
requiring  privacy  in  such  offices. 

3.  Evidence  «=948— The  court  will  not  take  Ju.- 
diclal  notice  that  room  furnished  a  county 
treasurer  was  Insufficient 

In  an  action  by  a  former  county  treasurer 
for  the  expenses  of  maintaining  an  office, 
where  the  treasurer  might  have  used  a  room 
with  the  county  clerk,  and  the  number  of  the 
assistants  and  the  business  of  the  office  did  not 
appear,  the  court  will  not  take  judicial  notice 
that  the  room,  which  was  about  14  by  18,  with 
vault  was  insufficient  for  the  two  officials,  but 
the  question  should  be  submitted  to  the  jury. 

4.  Evidence  «=3483(l)— Opinion  as  to  salt- 
ability  of  room  for  county  office  not  oom- 
petent. 

Opinion  evidence  as  to  the  suitability  of  a 
room  for  an  office  fdr  county  treasurer  is  not 
competent 

5.  Counties  «=>73 — Statute  relating  to  con- 
tracts by  counties  does  not  apply  to  expendi- 
tures by  treasurer  In  furnishing  office. 

Rev.  St  1909,  {  2778,  relating  to  contracU 
by  counties  aud  municipalities,  is  inapplicable 
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to  action  by  connty  treaanrer,  who  songbt  to 
recover  amount  expended  in  maintaining  an 
office,  which  the  county  failed  to  furnish. 

6.  CountiM  ®=»73— County,  falling  to  provide 
treasarer  with  olllce.  Is  bound  to  pay  oost 
thwrsof. 

Where  the  connty  failed  to  proyfde  the 
treasurer  with  an  -office,  it  is  bound  to  pay  the 
reasonable  cost  of  an  office,  janitor  service, 
etc.,  provided  by  the  treasurer. 

7.  Estoppel  «=962(3)— That  treasurer  provided 
her  own  office  held  not  to  estop  the  county 
from  denying  liability  therefor. 

"Where  county  treasurer,  instead  of  occupy- 
ing a  room  jointly  with  the  county  clerk,  as 
had  been  done  by  preceding  treasurers,  with 
knowledge  of  county  court  provided  an  office 
elsewhere,  it  does  not  estop  the,  county  from 
denying  its  liability  to  pay  for  such  office. 

8.  Counties  ®=>73:— Failure  of  connty  treas- 
urer to  demand  that  county  provide  office 
not  bar  to  recovery. 

Where  the  county  court  was  fully  advised 
of  the  situation,  the  failure  of  the  county 
treasurer  to  demand  that  she  be  provided  an 
office  will  not  bar  recovery  for  $7.50  per 
month  expended  for  rent,  light,  and  janitor 
service,  the  maxim  "de  minimis  lex  non  curat" 
applying  in  such  case. 

Appeal  from  Circuit  Court,  Ralls  County; 
W.  T.  Ragland,  Judge. 

Action  by  Eatella  Buchanan  against  the 
County  of  Ralls.  There  was  a  judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

This  Is  a  suit  on  the  part  of  Estella  Bu- 
chanan against  Ralls  County  for  certain  ex- 
penses paid  by  her  while  she  was  treasurer  of 
the  defendant  county.  PlaintiflT  had  judg- 
ment below,  and  the  county  duly  appeals. 
Plaintiff  alleged,  in  substance,  that  she  was 
the  duly  elected,  qualified,  and  acting  treas- 
urer of  Ralls  county  from  the  1st  day  of  Jan- 
uary 1909,  Tmtil  the  1st  day  of  January, 
1917;  that  as  such  oflEtcial  she  was  by  law 
required  to  keep  an  office  at  the  county  seat 
of  said  county,  and  to  attend  to  the  same 
during  the  usual  business  hours,  there  to  re- 
ceive and  disburse  the  funds  of  the  county, 
and  that  it  was  .also  ber  statutory  duty  to 
keep  the  books,  records,  and  papers  pertain- 
ing to  her  office;  that  during  that  time  it 
was  defendant's  duty  to  provide  her  with  a 
suitable  office  room,  prt^rly  equipped,  light- 
ed, and  maintained,  but  that  It  failed  to  do  so ; 
that  as  a  result  of  such  failure  she  was  com- 
pelled to  supply  and  did  supply  the  office,  and 
defray  the  expenses  of  lights  and  janitor  serv- 
ice therefor,  and  pay  therefor  out  of  her 
own  funds ;  that  she  had  expended  the  sum 
of  $720  in  so  doing;  that  that  sum  was  the 
reasonable  value  thereof;  and  that  payment 
of  said  sum  had  been  demanded  and  refused. 

By  its  answer  defendant  admitted  plaln- 
titTs  official  position,  followed  this  admission 


with  a  general  denial,  and  then  averred,  la 
substance,  that  during  the  period  aforesaid 
It  maintained  a  county  courthouse  for  l^e  use 
of  the  county  ofBclals  at  the  county  seat, 
wherein  It  supplied  the  things  which  plain- 
tiff claimed  to  have  supplied;  but  It  appears 
from  the  answer  that  it  was  necessary,  If 
plaintiff  kept  her  office  In  the  courthouse, 
that  she  should  occupy  one  iroom  Jointly  with 
the  county  clerk,  unless  she  cliose  to  occupy 
a  room  on  the  second  floor,  which,  as  the 
evidence  showed,  was  used  by  the  grand  Jury 
and  petit  jury  when  court  was  In  session. 
Defendant  further  averred  that  plaintiff 
maintained  a  separate  office  elsewhere  than 
in  the  courthouse  for  her  own  business  con- 
venience; that  during  her  term  of  office  she 
made  periodical  settlements  with  the  county 
court  of  Ralls  county,  and  upon  said  settle- 
ments being  made  she  was  duly  paid  all  that 
was  due  ber,  and  all  that  she  then  demanded, 
and  In  consequence  was  estopped  to  claim 
more ;  that  so  much  of  her  claim  as  accrued 
prior  to  five  years  next  before  the  filing  of 
her  petition  was  barred  by  the  statute  of 
limitations;  and  that  no  contract  In  writing 
for  said  expenses  was  ever  made  by  defend- 
ant.   The  reply  was  a  general  denial. 

The  evidence  for  plaln'-'ff  tended  to  show 
that  she  maintained  a  separate  ofllce  in  the 
central  portion  of  New  London,  the  county 
seat  of  Ralls  county;  that  rent,  lights,  and 
Janitor  service  cost  $7.60  per  month,  which 
was  a  reasonable  charge;  that  the  county 
clerk's  office  was  too  small  for  Joint  occu- 
pancy; that  the  only  unoccupied  room  In 
the  courthouse  was  the  Jury  room;  that  a 
short  time  Itefore  her  term  expired  she  pre- 
sented her  demand  to  the  county  court  and 
payment  was  refused.  A  demurrer  to  the 
evidence  was  overruled.  Defendant's  evi- 
dence tended  to  show  that  the  county  court 
cAered  to  fit  up  the  Jury  room  for  plaintiffs 
use  when  court  was  not  In  session;  that 
some  former  treasurers  had  occupied  the 
county  clerk's  office  jointly  with  him,  and 
that  others,  at  their  own  request,  had  main- 
tained offices  elsewhere  In  New  London  by 
permission  of  the  county  court.  Defendant 
also  offered,  but  was  not  allowed,  to  prove 
that  in  the  opinion  of  various  witnesses  plain- 
tiff could  have  maintained  ber  office  in  the 
county  clerk's  office  in  Joint  occupancy  with 
him.  No  further  evidence  of  any  Importance 
was  offered  by  either  party.  Defendant's  re- 
quest for  a  peremptory  instruction  was  re- 
fused. The  court  Instructed  the  Jury  tliat 
plaintiff  was  entitled  to  recover  the  reason- 
able expenses  paid  by  her  for  rent,  light,  and 
Janitor  service,  at  not  exceeding  the  rates 
shown  In  the  evidence,  separately  assessing 
the  amount  of  each,  for  a  period  not  longer 
than  five  years  before  the  date  of  the  filing  of 
the  petition.  Defendant  asked  an  instruction. 
No.  2,  to  the  effect  that  unless  there  was  a 
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written  contract  plalntlfl  could  not  recover ; 
another,  No.  3,  to  the  effect  that  if  "there  was 
sufficient  room,  space,  and  conveniences  In  the 
courthouse  for  the  plalntlfl  to  have,  keep, 
and  maintain  her  <^ce  of  county  treasurer 
therein,"  Including  light,  heat,  and  Janitor 
service,  and  If  such  room  was  subject  to 
plaintiff's  use,  but  that  plaintiff  for  reasons 
of  her  own  kept  her  office  elsewhere,  then 
she  could  not  recover;  another.  No.  4,  to  the 
same  effect;  another.  No.  6,  substantially 
to  the  effect  that  plaintiff  could  not  recover 
without  first  showing  a  demand  upon  de- 
fendant to  furnish  appropriate  accbmmoda- 
tl(ms;  No.  6,  on  the  burden  of  proof;  and 
No.  7,  on  the  theory  of  estoppel — all  of  which 
were  refused,  and  defendant  excepted.  A 
verdict  was  rendered  in  favor  of  plaintiff  for 
$390.  The  usual  steps  followed,  with  the 
usual  result,  and  defendant  duly  appealed. 

Thos.  B.  Allison,  of  New  London,  and 
Charles  E.  Rendlen  and  Harry  Carstarphen, 
both  of  Hannibal,  toe  appellant 

D.  H.  Eby  and  Ben  B.  Hulse,  both  of  Han- 
nibal, for  respondent. 

WILLIAMSON,  J.  (after  stating  the  facts 
as  above).  [1-S]  It  was  the  duty  of  the  ap- 
pellant to  furnish  respondent  with  suitable 
office  space,  heat,  lights,  and  Janitor  service. 
Bwlng  V.  Vernon  County,  216  Mo.  681,  loc. 
dt.  689, 116  S.  W.  518,  and  cases  there  dted. 
Respondent  claims  that  appellant  neglected 
to  discharge  this  duty,  and  appellant  asserts 
the  contrary.  The  evidence  shows,  we  think, 
that  the  Jury  room,  which,  it  Is  said,  respond- 
ent might  have  occupied,  was  obviously  un- 
suitable. Apparently  the  only  practicable  ar- 
rangement was  for  respondent  and  the  coun- 
ty clerk  Jointly  to  occupy  the  room  in  the 
courthouse  designated  as  the  county  clerk's 
office,  or  to  have  a  separate  office  elsewhere  in 
the  county  capital.  There  Is  nothing  inherent 
in  the  nature  of  the  duties  of  these  two 
offices,  which  so  imperatively  demands  pri- 
vacy, as  to  enable  the  court  to  say  as  a  matter 
of  law  that  separate  offices  must  be  provided. 
That  being  true,  the  question  of  whether  or 
not  the  Joint  use  of  the  county  clerk's  office 
by  that  official  and  respondent  was  or  was 
not  reasonably  practicable,  and  whether  or 
not  such  room  was  reasonably  suitable  room 
for  respondent's  use,  under  the  circumstances, 
becomes  a  question  of  fact,  unless,  in  the 
light  of  the  evidence,  the  impracticability  or 
unsuitableness  of  sudi  an  arrangement  is  so 
obvious  that  the  minds  of  reasonable  men 
could  not  honestly  differ  about  It  The  coun- 
ty clerk's  office  is  shown  by  the  evidence  to 
be  about  14  feet  wide  by  18  feet  long.  There 
Is  a  vault  in  connection  with  It,  the  size  of 
which  is  not  shown.  It  appears  that  respond- 
ent in  her  official  capacity,  had  charge  of 
about  one  dozen  large  record  books.  It  mc. 
be  assumed  that  she  would  need,  and  the  evi- 
.   dence  in  fact  disposes  that  she  used,  a  desk, 


a  typewriter,  a  table  of  moderate  size,  and  a 
few  chairs.  It  does  not  appear  that  there  was 
not  sufficient  space  in  the  vault  for  the  rec- 
ords of  both  of  these  officials.  Scane  of  re- 
spondent's predecessors  and  ber  successor 
in  office  did,  in  fact,  make  use  of  these  quar- 
ters in  conjunction  with  the  county  clerk. 
Whether  a  room  the  size  of  this  room  was 
reasonably  suitable  for  the  use  of  both  would 
obviously  d°epend  upon  the  volume  of  business 
usually  done  there,  the  number  of  persons 
usually  employed  In  the  two  offices,  and  the 
number  of  persons  who  had  occasion  to  be  in 
that  room  on  business  connected  with  one 
or  the  other  of  the  two  offices,  and,  i)erhap8, 
upon  other  considerations.  On  these  matters 
the  record  is  silent 

It  Is,  perhaps,  possible  for  a  room  either 
to  be  so  large  or  so  snail  as  to  Justify  the 
court;  In  declaring  as  a  matter  of  law  that 
such  room  was  or  was  not  reasonably  suitable 
for  the  Joint  use  of  two  or  more  county 
officials,  provided  the  volume  of  business,  the 
number  of  assistants,  and  the  extent  to  whldi 
the  public  had  occasion  to  resort  to  the  offices 
In  question,  and  other  relevant  drcnm- 
stancea,  were  also  shown.  But  we  cannot 
take  Judicial  notice  of  these  things,  nor  could 
the  trial  court  do  so.  As  stated,  practically 
nothing  except  the  size  of  the  room  to  ques- 
tion is  shown  in  this  record.  Under  these 
drcnmstances,  a  practically  peremptory  in- 
struction to  favor  of  the  respondent  was  not 
Justlfled.  The  interests  here  Involved  are  not 
large,  and  it  is  regrettable  that  we  cannot 
make  final  disposition  of  this  case  here  and 
now;  but,  considering  the  functions  of  this 
court,  our  duty  seems  plain.  Our  ruling  on 
this  tostrucdon  makes  It  necessary  to  send 
this  case  back  for  a  new  trial.  For  that 
reason  we  Indicate  our  optolon  on  some  ques- 
tions raised  by  appellant. 

[4-8]  Optolon  evidence  as  to  the  suitability 
of  a  given  room  for  respondent's  use  as  an 
office  is  not  competent  Eection  2778,  R.  S. 
1909,  is  not  applicable  to  the  case  at  bar, 
and  for  .that  reason  no  error  was  committed 
to  refusing  appellant's  instruction  No.  2. 
Ewing  V.  Vernon  County,  supra,  216  Mo.  loc. 
cit  693, 116  S.  W.  518 ;  Gammon  v.  Lafayette 
County,  79  Mo.  223.  If  this  case  Is  agato 
tried,  we  think  the  Jury  should  be  Instructed 
that,  if  the  appellant  failed  to  provide  for 
the  use  of  respondent  reasonably  suitable 
space  In  the  courthouse  or  elsewhere  to  the 
county  seat  In  which  to  matotato  her  office 
and  transact  her  official  business,  then  re- 
spondent had  the  right  to  provide  such  office, 
and  to  provide  heat,  light,  and  Janitor  serv- 
ice therefor,  and  that  the  county  is  bound  to 
pay  the  reasonable  cost  of  the  same.  The 
evidence,  as  shown  by  the  record  before  us, 
does  not,  in  our  opinion.  Justify  an  instruc- 
tion on  the  theory  of  estoppel,  nor  upon  the 
necessity  of  a  demand  by  respondent  upon  ap- 
pellant that  It  should  supply  her  with  a  suit- 
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able  ofDce,  before  she  was  Jnstlfled  in  rent- 
ing an  office  elsewhere.  It  seems  that  all 
parties  were  familiar  with  the  sltHatlon.  No 
one  was  misled.  The  expense  actually  in- 
curred by  respondent  for  rent,  light,  and 
Janitor  service  was  only  $7.50  per  month. 
It  could  hardly  have  been  less.  The  omission 
of  a  formal  demand  on  respondent's  part  has 
harmed  no  one.  Courts — including  coimty 
courts — should  not  be  mere  "snappers-up 
ot  unconsidered  trifles."  The  maxim  "de 
wiiniTnia  lex  non  curat"  Is  one  graciously  to 
be  borne  In  mind  at  times,  and  this  is  one  of 
those  times. 

For  the  reason  stated,  this  cause  is  revers- 
ed and  remanded  for  farther  proceedings  con- 
sistent with  this  opinion. 

All  concur. 


KRIBS  V.   UNITED  ORDER  OF   FOREST- 
ERS.   (No.  20485.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
October,  1919.  Behearing  Denied  and  Opin- 
ion Modified  April  10,  1920.) 

Courts  «=s>23l  (.6)— Where  contentions  based  on 
ruling  statute  inappiioable,  and  not  on  con- 
stitutionality, appeal  is  to  Court  of  Appeals. 

Where  constitutional  contentiooB  are  all 
based  ultimately  on  the  ruling  and  instruction 
that  Rev.  St.  1909,  i  6962,  did  not  apply  to  the 
insurance  contract  in  suit,  and  it  waa  not  con- 
tended that  the  statute  is  unconstitutional, 
the  appeal  is  to  the  Court  of  Appeals,  and  not 
the  Supreme  Court. 

Appeal  from  St  Louis  Circuit  Court;  Kent 
K.  Koerner,  Judge. 

Action  by  Henry  Kribs  against  the  United 
Order  of  Foresters.  Judgment  for  plaintiflT, 
and  defendant  appealed  to  the  Supreme 
Court  Cause  transferred  to  St  Louis  Court 
of  Ai^eals. 

Douglas  W.  Bobert  of  St  Louis,  for  appel- 
lant. 

Conrad  Paeben  and  J.  T.  Roberts,  both  of 
St  Louis,  for  respondent. 

BLAIR,  P.  J.  This  cause  has  been  tried 
five  times  in  the  circuit  court  and  beard 
twice  in  the  Court  of  Appeals.  On  the  first 
trial  plalntUC  was  nonsuited.  The  Court  of 
Appeals  (171  Mo.  App.  87,  156  S.  W.  571) 
sent  the  case  back  for  trial.  On  the  second 
trial  the  verdict  and  Judgment  were  for  the 
defendant  On  appeal  the  Judgment  was  re- 
versed and  the  cause  remanded.  191  Mo. 
App.  524,  177  S.  W.  766.    On  the  third  trial 


a  verdict  for  plaintiff  was  set  aside  in  the 
trial  'court  The  fourth  effort  resulted  in  a 
hung  Jury.  On  the  fifth  trial  Judgment  went 
for  plaintiff  in  the  sum  t>f  $4,250.50,  and  de- 
fendant appealed  to  this  court 

It  is  contended  Jurisdiction  is  vested  in 
this  court  by  reason  of  the  presence  of  a  con- 
stitutional question.  Whether  this  is  true  is 
the  first  question  for  decision.  One  of  the 
decisive  issues  in  the  case  is  whether  the  In- 
surance contract  involved  is  on  the  assess- 
ment plan,  or  whether  It  Is  such  as  may  be 
entered  Into  by  a  fraternal  beneficiary  asso- 
ciation. On  the  second  appeal  the  Court  of 
Appeals  held  the  contract  was  on  the  assess- 
ment plan,  and  that  section  7913,  R.  S.  1899 
(section  6962,  R.  S.  1909),  exempting  fratei> 
nal  benefit  societies  from  the  operation  of 
the  statutes  on  assessment  insurance  was 
inapplicable  to  the  case,  because  the  insur- 
ance contract  in  suit  was  "not  such  as  a 
fraternal  benefit  society  la  authorized  to 
enter  into,  but  rather  one  on  the  assess- 
ment plan."  On  the  trial  which  followed 
this  decision  the  trial  court  gave  and  re- 
fused instructions  on  the  theory  that  the 
above-mentioned  section  of  the  statutes  did 
not  apply  to  the  contract  in  suit  To  these 
rulings  or  instructions  defendant  objected, 
on  the  ground  that  they  infringed  certain  of 
Its  constitutional  rights.  It  is  argued  In  the 
brief  that  defendant  (1)  was  denied  the  equal 
protection  of  the  laws;  (2)  deprived  of  the 
privileges  and  immunities  granted  to  all 
fraternal  beneficiary  associations  by  section 
6962,  R.  S.  1909;  (3)  and  was  deprived  of 
its  property  without  due  process  of  law. 

Defendant's  constitutional  contentions  are 
all  based,  ultimately,  upon  the  fact  that  the 
trial  court  ruled  and  instructed  that  section 
6962,  B  S.  1909  (formerly  section  7913,  B  S. 
1899),  did  not  apply  to  the  insurance  contract 
in  suit  These  instructions  were  given  and 
refused  in  an  effort  to  comply  with  the  rul- 
ing of  the  Court  of 'Appeals,  on  the  second 
appeal,  that  the  section  did  not  apply.  It 
Is  not  contended  the  statute  is  unconstitu- 
tional. A  practically  identical  question  of 
Jurisdiction  was  examined  by  the  court  en 
banc  in  McManus  v.  Burrows,  217  S.  W.  512, 
and  resolved  against  defendant's  present  con- 
tention. The  opinion  of  the  Commissioner  in 
this  case  antedated  that  action  of  court  in 
banc.  It  reached  the  same  conclusion  by  a 
different  route. 

On  the  authority  of  McManus  v.  Burrows, 
supra,  this  cause  is  transferred  to  the  St 
Louis  Court  of  Ai^eals.  All  concur,  except 
WOODSON,  J.,  absent 
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BUSH   V.  8TUMPE.    (No.  20617.)' 

(Supreme  Court  of  Missouri.'  DivisioD  No.  1. 
June  2,   1920.) 

1.  Railroads  «=»e7(2)-— Evldoneo  held  to  show 
equitable  titfe  to  land  along  right  of  way. 

In  a  railroad's  suit  to  enjoiu  mainteqpnce 
of  a  stone  wall  along  its  right  of  way,  evidence 
held  to  show  equitable  title  to  the  land  on 
which  the  wall  bordered  and  was  erected  in 
defendant's  predecessor,  who  had  ezchanged 
lands  with  the  railroad. 

2.  Boundaries    «b»3(5)  — Bonadarles    oontrel 
further  deserlption  of  lot  as  wedge-shaped. 

The  boundaries  being  given  by  a  deed, 
whether  the  lot  was  actually  wedge-shaped  or 
not  as  described,  the  deed  conveyed  the  land 
within  the  boundaries,  which  controlled. 

3.  Property  «=s>9— Possession  evidenoe  of  own- 
ership. 

Defendant  being  in  possession  of  land 
under  a  bona  fide  claim  of  ownership,  his  pos- 
session was  evidence  that  he  was  owner  as 
against  plaintiff  and  all  the  world,  except  the 
tree  owner,  if  defendant  was  not  such  owner. 

4.  Evidence    «=32 13  (2)— Testimony    not   Inad- 
missible as  offer  of  compromise. 

In  a  railroad's  suit  to  enjoin  maintenance 
of  stone  wall  by  defendant  along  road's  right 
of  way  on  a  lot  claimed  by  defendant,  court 
properly  permitted  defendant  to  testify  road's 
representatives  approached  him  to  buy  or  ex- 
change other  property  for  a  part  of  his  on 
which  to  build  side  track;  testimony  being  rec- 
ognition of  defendant's  title,  and  not  an  offer 
of  compromise. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;   B.  A.  Breuer,  Judge. 

Suit  by  B.  P.  Bush,  receiver  of  the  Rail- 
road and  other  property  of  the  Missouri  Pa- 
dflc  '  Railway  Company,  against  August 
Stnmpe.  From  Judgment  dismissing  the  pe- 
tition, plaintiff  appeals.    Affirmed. 

Jesse  H.  Scbaper,  of  Washington,  Mo.,  and 
C.  D.  Corum,  of  St  Louis,  for  appellant. 
D.  W.  Breid,  of  Union,  for  respondent 

SMALL,  C.  1.  Injunction.  Petition  ffled 
October  6,  1917.     Plaintiff  aUeges  that  the 


MlBBOurl  Pacific  Railway  (>ompeny,  of  which 
he  is  receiver,  was  entitled  to  the  possession 
of  a  certain  strip  of  ground  144  feet  long, 
09.6  feet  wide  at  the  west  end,  and  74  feet 
wide  at  the  east  end,  as  part  of  its  right  of 
way  in  the  city  of  Washington  in  said  coun- 
ty; that  defendant  unlawfully  entered  and 
too]{  possession  thereof,  and  to  annoy  plain- 
tiff and  his  employes  In  operating  said  rail- 
road erected  a  stone  wall  within  4  feet  of 
the  south  rail  of  plalntilTs  "passing"  trade; 
that  said  wall  is  about  2  feet  high,  but  de- 
fendant intends  to  build  it  6  or  8  feet  high. 
which  will  endanger  the  lives  and  limbs  of  the 
employes  operating  and  switching  trains  on 
said  tracli;  that  unless  enjoined  the  defend- 
ant will  complete  said  wall,  and  thereby  ex- 
pose the  said  employes  to  unnecessary  dan- 
ger, and  said  railway  will  be  unable  to  trans- 
act Its  business;  that  plaintiff  and  said  rail- 
way have  no  adequate  remedy  by  an  action 
for  damages,  etc.  Wherefore  idaintiff  prays 
for  an  order  restraining  defendant  from  con- 
structing said  wall,  or  any  wall  on  said 
premises,  and  from  in  any  manner  interfer- 
ing with  the  possession  and  title  of  said  rail- 
way, and  for  general  relief. 

A  temporary  injunction  was  granted  by 
the  county  court  of  said  county  October  7, 
1916.  At  the  November  term,  1917,  defend- 
ant filed  a  motion  in  -the  circuit  court  to  dis- 
solve the  temporary  injunction,  which  the 
court  sustained,  and  final  Judgment  was  thea 
entered  dismissing  plaintifTs  petition.  After 
his  motion  for  new  trial  was  denied,  plain- 
tiff appealed  to  this  court. 

The  following  sketch  illustrates,  in  a  gen- 
eral way,  the  "lay  of  the  land ." 

Without  deciding,  for  the  purposes  of  this 
case,  we  assume  that  plaintiff's  evidence  tend- 
ed to  show  that  the  lot  in  question  was  orig- 
inally embraced  in  the  deed  of  June  30, 
1853,  from  McLean  and  wife  to  the  Pacific 
Railroad  Company,  the  predecessor  in  title 
of  the  Missouri  Pacific  Railway  Company. 
But  there  is  no  evidence  that  any  part  of 
said  lot  was  ever  used  by  the  railroad  com- 
pany for  its  right  of  way.  Front  street  runs, 
east  and  west.  Lots  3  and  4,  block  9,  Mc- 
Lean's addition,  run  north  and  south,  and 
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each  had  a  frontage  of  66  feet  on  the  north 
line  of  Front  street,  and  extend  north 
about  132  feet  in  d^th.  They  adjohi  each 
other.  The  lot  in  question  runs  144  feet,  the 
long  way  east  and  west,  the  east  end,  being 
74  feet  wide,  abuts  against  said  lot  4,  and 
the  west  end  Is  69.6  feet  wide,  and  adjoins 
plaintiff's  right  of  way.  The  south  side  of 
the  lot  sued  for,  part  of  the  way,  is  separat- 
ed from  Front  street  by  a  wedge-shaped 
tract,  which  is  18  or  20  feet  wide  at  the  east 
end,  where  it  adjoins  said  lot  4  and  runs  to 
a  jjoint  on  Front  street,  as  shown  by  a  deed 
made  In  1865,  or  8  feet  wide  at  that  point, 
according  to  scale  of  plaintiff's  plat  put  in 
evidence.  On  this  wedge-shaped  tract,  and 
partly  (about  one-half)  on  the  land  in  ques- 
tloD,  a  bam  had  been  built  by  the  defend- 
ant's predecessor  In  title^  as  early  as  1865 
or  1S66,  and  continuously  occupied  by  the 
snccessiye  owners  up  to  the  time  suit  was 
brought.  In  the  conveyance  of  the  property 
in  1865,  this  small  wedge-shaped  tract  was 
described  as  "lying  between  Front  street  and 
the  land  deeded  to  the  Pacific  Railroad  Com- 
pany by  Dr.  McLean,  being  18  or  19  feet 
where  it  Joined  said  lot  4  and  running  to  a 
point  some  distance  westwardly."  Subse- 
quently aud  until  purchased  by  Philip  Muel- 
ler, the  title  deeds  described  it  as  "a  wedge- 
shaped  lot  adjoining  said  lot  4  of  block  9  of 
McLean's  addition,  upon  which  wedge-^ap- 
ed  lot  stands  a  brick  stable,"  without  stat- 
ing the  dimensions  of  the  wedge-shaped  lot 
In  the  deed  to  said  Mueller,  made  Mardi  15, 
1892,  It  was  described  as  follows: 

"Lot  4  of  block  9  of  McLean's  addition  to 
Washington.  Also  a  certain  wed^e-shaped 
piece  of  land  in  said  city  adjoining  the  afore- 
mentioned lota  on  the  west  aide  of  the  whole  of 
both  tracks  aforesaid,  being  bounded  east  by 
lot  3  of  said  block,  south  by  Front  street, 
north  and  west  by  the  Missouri  Pacific  RaU- 
toad." 

The  railroad  tracks  and  the  right  of  way 
originally,  and  until  1902,  ran  across  and 
occupied  the  north  40  feet  of  said  lots  8  and 
4.  In  1902  the  railroad  company  desired  to 
widen  its  right  of  way.  Accordingly  a  deed 
was  obtained  from  Philip  Mueller,  the  then 
owner  of  the  remainder  of  said  lots  3  and  4, 
dated  August  30,  1902,  and  filed  tot  record 
October  1,  1902,  by  the  Missouri  Pacific  Rail- 
way Company,  conveying  to  it  a  7-foot  strip 
of  ground  off  the  north  end  of  Mueller's  prop- 
erty. This  deed  recited  that  he  makes  the 
conveyance  "in  consideration  of  the  sum  of 
91.00  and  exchange  of  ground."  Mueller 
died  about  8  years  b^ore  the  trial.  There 
was  no  deed  shown  in  evidence  conveying 
to  Mueller  the  ground  which  be  was  to  re- 
ceive from  the  railroad  company  in  exchange 
for  said  7-foot  strip.  But  on  behalf  of  the 
defendant  several  witnesses  testified  on  that 
subject.  Joseph  Mueller,  about  85  years  of 
age  and  son  of  said  Philip  Mueller,  testified: 


That  in  1902  the  representatives  of  the  rail- 
road company  came  to  his  father,  and  said 
the  company  wanted  to  widen  its  right  of  way 
along  his  property,  and  proposed  that  if  he 
would  give  the  company  a  strip  7  feet  wide 
off  the  north  end  of  his  land  the  company 
would  give  him  land  adjoining  bis  property 
on  the  west,  where  the  lot  In  controversy 
was  located.  That  his  father  made  the  com- 
pany a  deed  to  the  7-foot  strip,  and  the  com- 
pany moved  its  right  of  way  fence  on  lota  8 
and  4  back  to  the  south  7  feet,  and  built  a 
fence  inclosing  the  lot  in  controversy  on  the 
north  and  west  sides.  His  father  built  a 
fence  along  Front  street,  and  the  lot  in  suit 
abutting  said  lot  4  on  the  west  was  thus  com- 
pletely inclosed.  That  thereafter,  said  Muel- 
ler and  his  heirs  claimed  and  k^t  posses- 
sion of  the  said  lot  and  used  It  for  a  garden 
until  said  heirs  made  their  deeds  to  the  de- 
fendant. That  be  (Joseph  Mueller),  after 
making  his  deed,  claimed  no  interest  in  the 
lot  in  question. 

Eldward  Maschman  testified:  That  be  was 
the  city  marshal  of  Washington,  and  was 
bom  and  raised  there.  Was  section  foreman 
for  the  Missouri  Pacific  Railway  Company 
for  8  years.  That  the  railroad  company  was 
never  in  possession  of  the  lot  in  litigation. 
The  fences  around  the  lot  were  built  by  the 
railroad  company.  They  have  always  been 
there  on  the  north  and  west  sides,  and  are 
there  to-day.  Does  not  remember  any  change. 
He,  himself,  once  helped  to  build  them. 

Henry  Nolte^  testified  that  he  was  then 
at  the  time  of  the  trial,  section  foreman  for 
the  Missouri  Pacific  Railway  Oimpany,  and 
had  been  for  15  years;  had  known  the  prop- 
erty in  suit  for  32  years;  during  that  time 
the  railroad  company  had  not,  to  his  knowl- 
edge, been  in  possession  of  the  property. 
Philip  Mueller  was  living  upon  it.  Witness 
had  charge  of  the  section  along  this  lot 
About  14  years  before  the  trial,  the  railroad 
company  built  a  new  track  along  the  lot  He 
was  a  laborer  at  the  time,  and  helped  build 
the  track,  and  "Muelle/  gave  the  company 
some  land  off  the  north  side  of  bis  land.  They 
did  not  have  room  enough  to  build  the  track, 
and  they  gave  Mueller  land  on  the  west  of 
his  lot."  The  railroad  company  tore  down 
the  right  of  way  fence  along  Mueller's  lots 
3  and  4,  and  moved  it  further  south,  and 
tore  down  Mueller's  fence  on  the  west  of  lot 
4,  and  moved  it  further  west,  making  a  larger 
lot  adjoining  lot  4.  The  west  fence  was  push- 
ed out  to  the  west  to  where  it  is  to-day.  But 
he  did  not  know  how  far  they  moved  it.  Did 
not  hear  the  agreement  to  exchange  lands 
made.  Heard  about  it  from  the  section  fore- 
man. The  railroad  company  moved  the  fence. 
Did  not  see  the  fence  moved  or  erected,  but 
the  railroad  company  took  the  ground  away, 
and  the  fence  dropped  in.  ''I  seen  that  work 
done."  It  was  done  by  the  fencing  gang. 
•  Alex  Brown  testified:  That  he  was  section 
man.    Had  worked  for  the  railroad  34  years 
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In  that  yldnlty.  Knew  this  property  since 
be  was  a  boy.  The  railroad  company  was 
never  In  posseeslon  of  It  that  he  knew  of.  It 
has  been  in  possession  of  other  parties  who 
lived  on  and  occupied  it  There  was  a  fence 
there  on  the  north  side  of  tbls  wedge-shaped 
lot  until  last  spring,  when  it  was  knocked 
down.  Remembered  the  building  of  the  new 
track  about  14  years  before.  But  only  knew 
about  the  exchange  of  property  and  building 
of  the  fence  from  what  he  had  heard. 

Judge  John  W.  Booth  testified  that  he  put 
his  horse  up  in  the  barn  of  the  wedge-shaped 
tract  in  186S  or  1S66,  when  be  went  tbere 
to  visit  MaJ.  Lewright,  who  lived  there.  He 
had '  noticed  the  property  frequently  since 
then,  and  it  had  always  been  occupied  by 
private  parties,  but  he  paid  no  particular 
attention,  and  could  not  fix  the  boundaries 
of  the  wedge-shaped  lot. 

August  Stumpe,  the  defendant,  testifled, 
that  he  was  in  possessi(m  of  the  lot  in  suit, 
and  bad  been  ever  since  he  purchased  it, 
about  2  years  before,  from  the  heirs  of  Philip 
Mueller.  At  this  point  defendant  Introduced 
in  evidence  his  deeds  from  said  Mueller 
heirs.  They  were  dated  May  8,  April  9,  No- 
vember 20,  and  ,  1914.     In  three  of 

them  the  property  was  described  as  follows 
(after  conveying  said  lots  3  and  4): 

"And  a  certain  wedge-shaped  piece  of  land 
in  said  dty  of  Washington,  adjoining  the  afore- 
said lot  4  on  the  west  side,  bounded  on  the 
south  by  BVont  street,  and  on  tlie  north  and 
wept  by  the  Missouri  Pacific  Railroad." 

And  In  one  of  said  deeds,  as  follows: 

"And  a  wedge -shaped  piece  of  land  adjoining 
aaid  lot  4  on  the  west." 

At  and  shortly  before  the  snlt  was  brought, 
the  plaintiff  was  constructing  a  side  track 
near  the  property  sued  for  on  its  right  of  way. 
Defendant  built  a  stone  waU  on  the  proper- 
ty in  suit  within  4  or  5  feet  of  said  track, 
which  would  render  the  use  of  the  track 
dangerous  to  the  employes  of  tbe  plalntifF  in 
moving  and  switching  trains.  The  plalntifl, 
therefore,  tore  down  tbls  wall,  but  defend- 
ant threatened  to  put  it  up  again.  Plaintiff 
bad  also  torn  down  part  of  tbe  north  fence 
around  said  property.  The  defendant  testi- 
fied that  he  built  the  wall  as  a  retaining 
wall.  He  also  testifled  that  the  plalntifTs 
representatives  approacbed  him  and  offered 
to  buy  the  ground  necessary  to  build  and 
operate  this  aide  track,  or  exchange  other 
property  for  It,  but  no  agreement  was  readi- 
ed; that  they  did  not  dalm  to  own  it  until 
after  they  could  not  agree.  Then  they  said 
the  company  had  some  right  to  it  Plaintiff 
objected  to  this  testimony  on  the  ground  that 
it  was  an  effort  to  compromise,  but  the  court 
overruled  the  objection. 

[1]  II.  We  hold  that  the  evidence  shows 
an  equitable  title  in  said  Mueller.    Tbe  deed 


he  made  to  the  railroad  company  for  the  7- 
foot  strip  recited  that  it  was  made  in  con- 
sideration of  $1  and  exchange  of  property. 
What  property  was  exchanged,  or  was  to  be 
exchanged,  was  not  stated,  bat  the  evidence 
is  clear  that  at  that  time,  the  railroad  com- 
pany set  its  right  of  way  fence  back  7  feet, 
so  as  to  take  possession  of  tbe  7-foot  strip 
conveyed  to  It  by  Mueller,  and  also  erected 
a  fence  on  tbe  north  and  west  sides  of  the 
lot  sued  for,  and  Mueller  erected  a  fence 
along  Front  street  It  was  thus  inclosed  and 
ever  afterwards  occupied  as  a  part  of  the 
Mueller  premises.  This  contemporaneous  and 
long-continued  construction  of  the  transac- 
tion and  exchange  of  property  mentioned  in 
the  Mueller  deed  to  the  railroad  company 
could  reasonably  mean  but  one  thing,  and 
that  is  that  the  railroad  company  gave  him 
that  portion  of  their  property  west  of  his  lot 
4,  which  they  Indosed  within  this  fence,  In 
exchange  for  his  7-foot  strip,  which  they  ever 
afterwards  retained. 

We  hold,  therefore,  that  the  equitable  ti- 
tle to  tbe  lot  in  suit  was  vested  In  Philip 
Mueller  and  his  heirs  prior  to  tbe  convey- 
ance  of  the  latter  to  the  defendant  Stumpe; 

[2]  III.  But  plaintiff  claims  that  defend- 
ant did  not  obtain  title  for  the  land  in  ques- 
tion by  bis  conveyance  from  the  Mueller 
heirs.  His  deeds  describe  the  land  as  "a  cer- 
tain wedge-shaped  piece  in  said  dty  adjoin- 
ing the  above-mentioned  lot  4  <ni  the  west 
side,  bounded  on  the  south  by  Ttaat  street, 
north  and  west  by  the  Missouri  Padflc  Rail- 
road." The  land  embraced  within  this  de- 
scription was  somewhat  wedge-shaped.  It  in- 
cluded, not  only  the  original  wedge,  but  the 
land  received  from  the  railroad  company 
in  exchange  for  bis  7-foot  strip  by  Philip 
Mueller  in  1902,  which  was  the  land  in  suit 
But  the  boundaries  being  given,  wbetber  the 
lot  was  actually  wedge-shaped  or  not,  tb» 
land  within  tbe  boundaries  would  pass.  Tbe 
boundaries  would  control.  The  Mudler  heirs 
cons.i-ued  their- deeds  as  conveying  this  land 
to  the  defendant  because  they  ^rrendered 
possession  of  it  to  him  under  thdr  deeds.  He 
had  been  In  possession  ever  since,  and  Joseph 
Mueller  testifled  that  he  claimed  no  fnrtber 
interest  in  it 

[31  IV.  But  In  any  event,  the  title  and 
right  to  possession  of  the  property  was  not  In 
the  railroad  company  of  which  plalntifl  is  re- 
ceiver, when  this  snlt  was  instituted.  Defend- 
ant being  then  In  possession,  under  a  bona 
fide  claim  of  ownership,  his  possession  wa» 
evidence. that  he  was  the  owner  of  the  jprop- 
erty,  as  against  the  plaintiff  and  all  the 
world,  except  the  true  owner,  if  be  himaelf 
was  not  such  true  owner. 

[4]  V.  The  lower  court  properly  permitted 
the  defendant  to  testify  that  the  plalntifrs  rep- 
resentatives approached  him  to  buy  or  ex- 
change other  property  for  a  part  of  this  prop- 
erty upon  which  to  build  the  new  side  tracks 
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He  says  they  did  this  before  any  controversy 
as  to  ownership  arose.  They  did  not  claim  the 
railroad  company  bad  any  interest  in  the 
property  until  afterwards.  This  was  a  rec- 
ognition of  the  defendant's  title,  not  an  offer 
to  compromise. 

We  find  no  error  in  the  rulings  of  the  learn- 
ed chancellor  below,  and  affirm  the  Judgment 

BROWN  and  RAGLAND,  CO.,  concur. 

PER  CURIAM:  The  foregoing  opinion  of 
SMALL,  C,  is  adc^ted  as  the  opinion  of  the 
court 

All  concur,  except  WOODSON,  3.,  absent 


BUSH   V.  STUMPE.    (No.  20293.) 

(Supreme  Court  of  MiBiouri,  Divirion  No.  1. 
June  2,  1920.) 

I.  AdvorM  possaMlon  «=»  114 (I)— Evidence 
held  not  to  show  possession  in  defendant's 
predecessors. 

In  ejectment  by  railroad  against  defend- 
ant claiming  wedge-shaped  lot  adjpining  right 
of  way,  eyidence  held  not  to  show  any  of  per- 
sons under  whom  defendant  claimed  were  in 
possession  of  whole  tract  in  controversy,  or  in 
possession  under  color  of  title  of  part  thereof, 
in  name  of  whole,  prior  to  August  1,  1866,  the 
date  of  taking  effect  of  the  statute,  now  Rev. 
St  1909,  S  1S86. 
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2.  Ejectment  «=>26( I)— Defendant  can  Invoke 

equitable  titio  acquired  by  preaecessor  from 

plaintiff. 

Defendant  in  ejectment  if  he  so  elects,  can 

invoke  as  a  defense  to  the  action  the  equitable 

title  acquired  by  hia  predecessor  from  plaintiflt. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty ;    R.  A.  Breuer,  Judge. 

BJectment  by  B.  F.  Bush,  as  receiver  of 
the  railroad  and  other  property  of  the  Mis- 
souri Pacific  Railway  Company,  against  Au- 
gust Stumpe.  From  Judgment  for  defendant, 
plaintiff  appeals.  Reversed,  and  cause  re- 
manded. 

C.  D.  Corum,  of  St.  Louis,  and  Jesse  H. 
Schaper,  of  Washington,  Mo.,  for  appellant. 

D.  W.  Breid,  of  Union,  for  respondent 

RAGLAND,  C.  HJectment  for  recovery  of 
the  possession  of  about  one-fourth  of  an  acre 
of  ground  in  the  city  of  Washington,  Franklin 
county,  claimed  by  plaintiff  to  be  a  part  of 
the  right  of  way  of  the  Missouri  Pacific  Rail- 
way Company  of  which  he  is  receiver. 

The  petition  is  in  the  usual  form.  The  an- 
swer admits  that  the  defendant  is  in  posses- 
sion, but  denies  generally  the  other  allega- 
tions of  the  petition.  It  lurther  avers  that 
the  defendant  and  those  under  whom  he 
claims  have  been  in  the  adverse  possession 
of  the  premises  for  more  than  fifty  years. 

Prior  to  the  institution  of  the  suit  the 
plaintiff  caused  the  premises  to  be  surveyed. 
From  such  survey  be  made  the  following  plat 
which  he  introduced  in  evidence  at  the  trial: 
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Tbe  grotmd  enclosed  within  the  lines  A 
B  0  D  Is  that  in  dispute.  It  is  conceded  that 
the  railroad  company  owns  the  ground  north 
and  west  »t  It  and  the  defendant  lots  3  and  4 
on  the  east  and  the  wedge-shaped  piece 
within  the  lines  C  E  F.  It  was  admitted  that 
one  McLean  is  the  common  source  of  title. 
June  30,  1853,  McLean  conveyed  to  the  Pacif- 
ic Bailroad  Company,  the  Missouri  Pacitlc 
Railway  Company's  predecessor  in  title,  a 
strip  of  ground  160  feet  in  width  on  which 
that  part  of  its  road  and  road  bed  from  "sta- 
tion No.  970.20"  westwardly  to  "station  No. 
1023.10"  had  been  located,  approximately  a 
mile  in  length.  That  part  of  the  strip  that 
lay  south  of  the  center  line  of  the  track  was 
100  feet  wide,  that  part  that  lay  north  was 
00  feet  wide.  According  to  plaintiff's  survey, 
"station  No.  970.20"  Is  the  point  of  intersec- 
tion of  the  west  line  of  lot  4  with  the  center 
line  of  the  railroad  company's  main  track, 
and  points  C  and  D  are  each  Just  100  feet 
distant  from  the  center  line  of  the  main  track. 
It  follows  that,  if  the  survey  is  correct,  the 
ground  In  dispute  is  a  part  of  that  which  was 
conveyed  by  McLean  to  the  Pacific  Railroad 
Company.  The  evidence  affirmatively  shows, 
however,  that  ndther  that  company  nor  any  of 
its  successors  ever  occupied  or  used  any  of 
the  ground  for  any  purpose,  .or  attempted  to 
do  so,  until  shortly  before  the  commencement 
of  this  controversy  which  was  occasioned  by 
the  plaintiff's  effort  to  get  possession  prepara- 
tory to  constructing  or  extending  a  switch 
track  over  a  part  of  it. 

Defendant  put  in  evidence  the  deed  records 
showing  the  chain  of  title  under  which  he 
claitais  lot  4  and  "the  wedge-shai)ed  lot  ad- 
Joining  said  lot  4  upon  which  stands  a  brick 
stable."  They  are  as  follows:  Deed  from 
Elijah  McLean  to  Benjamin  F.  Burch,  dated 
February  23,  1856;  deed  from  Burch  and 
wife  to  Martha  A.  Lack,  dated  December  1, 
1865 ;  deed  from  Wm.  J.  Lack  to  Mary  V.  Lew- 
right,  wife  of  James  N.  Lewrlght,  dated  No- 
vember 19,  1872 ;  deed  from  Luther  M.  Lack 
and  wife  to  Mary  V.  Lewright,  dated  Feb- 
ruary 22, 1873 ;  deed  from  Mary  V.  Lewrlght 
and  husband  to  I.  W.  Boulware,  dated  Janu- 
ary 10,  1873 ;  deed  from  I.  W.  Boulware  and 
wife  to  Philip  Mueller,  dated  March  15,  1892; 
and  deeds  from  the  heirs  of  Philip  Mueller 
to  defendant  in  1914.  In  the  deed  from 
Burch  to  Martha  A.  Lack  the  "wedge-shaped 
lot"  is  described  as  follows: 

"The  said  wedge-shaped  piece  of  ground 
hereby  deeded  to  said  party  of  the  second  part 
extending  westwardly  from  said  lot  4  in  block 
9  of  McLean's  addition  and  lies  between  the 
northern  line  of  Front  street  when  extended 
westwardly  and  the  land  deeded  to  the  Pacific 
Kailroad  Company  by  Dr.  K.  McLean,  being 
eighteen  or  twenty  feet  wide  Where  it  joins 
said  lot  4  and  running  to  a  point  some  distance 
westwardly,  the  contents  not  being  precisely 
known,   together   with   the    buildings    thereon, 


said  wedge-shaped  piece  of  ground  being  the 
same  on  which  stands  a  stable  built  by  the 
said  B.  P.  Burch." 

Id  the  subsequent  deeda  down  to  tlie  one 
from  Boulware  to  Mueller  it  Is  described 
simply  as  a  wedge-shaped  lot  adjoining  lot 
4  upon  which  stands  a  brick  stable.  In  the 
latter  deed  made  in  1892  the  entire  tract  con- 
veyed Is  described  aa  fallows: 

"Lot  4  of  block  9  of  McLean's  addition  to 
Washington.  Also  a  certain  wedge-shaped 
piece  of  land  in  said  city  adjoining  the  afore- 
mentioned lot  on  west  side  of  the  whole  of 
both  tracts  aforesaid,  being  bounded  east  by 
lot  3  of  said  block,  sooth  by  Front  street, 
north  and  west  by  Missouri  Pacific  Railroad." 

In  the  deeds  from  the  Mueller  heirs  to  de- 
fendant this  parcel  is  described  aa  "a  wedge- 
shaped  piece  of  land  adjoinldg  the  said  lot  4 
on  the  west  side." 

A  residence  on  lot  4  and  the  brick  stable  on 
the  wedge-shaped  piece  of  ground  bad  been 
built  and  were  occupied  and  used  in  connec- 
tion with  each  other  as  early  as  the  fall  of 
1865.  Philip  Mueller  purchased  and  received 
a  c<mveyance  of  the  premises  In  1882,  and 
immediately  went  into  possession.  He  also 
a8<]ulred  the  title  to  lot  3  on  the  east.  In 
1902  the  railroad  company,  desiring  more 
room,  offered  Mueller  oth»  ground  in  ex- 
change for  a  strip  7  feet  wide  off  the  north 
ends  of  lots  8  and  4  where  they  abutted  the 
right  of  way.  Mueller  accepted  the  offer,  and 
conveyed  to  the  company  the  7-foot  strip,  the 
deed  of  conveyance  reciting  that  it  was  made 
"in  consideration  of  the  sum  of  one  dollar, 
and  exchange  of  ground."  The  railroad 
company,  however,  never  made  a  conveyance 
to  Mueller  of  the  ground  it  gave  him  In  ex- 
change for  the  strip  off  of  lots  3  and  4.  Tbe 
agreement  between  them  rested  entirely  in 
parol,  and,  but  for  what  they  did  in  carrying 
it  out,  it  would  be  impossible  from  the  other 
evidence  in  the  case  to  identify  the  ground 
that  was  to  be  conveyed  to  Mueller  pursuant 
to  its  terms.  Joseph  Mueller,  a  son  of  Philip 
Mueller  (then  deceased),  waMhe  only  witness 
offered  by  defendant  who  had  any  personal 
knowledge  of  the  transaction,  tie  stated  that 
he  heard  the  conversation  between  his  father 
and  the  representative  of  the  railroad  com- 
pany, and  that  it  was  agreed  between  them 
that  for  the  strip  of  7  feet  his  father  was  to 
get  some  ground  "<m  the  west  end."  He 
was  unable  to  state  more  definitely  what 
groimd,  or  how  mudi,  his  father  was  to  get 
by  the  exchange,  so  far  as  the  terms  of  the 
agreement  which  he  heard  were  concerned. 
He  testified,  however,  that  immediately  there- 
after the  railroad  company  set  their  fence 
back  south  a  distance  of  7  feet  across  lots  3 
and  4,  continued  it  thence  westwardly  along 
the  northern  line  of  the  tract  now  in  contro- 
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versy,  and  thence  Bouthwardly  along  the 
weatem  side  thereof  to  Front  street.  That  is, 
that  the  company  at  that  time  built  its  right 
of  way  fence  from  B  to  A  and  from  A  to  D, 
as  those  points  are  designated  on  the  fore- 
going plat,  thereby  Inclosing  the  ground  in 
question  within  Mueller's  premises.  He  fur- 
ther testified  that  his  father  occupied  and 
used  the  entire  tract  in  controversy  thereaft- 
er. So  tliat  the  railroad  company  put  Philip 
Mueller  into  the  possession  of  whatever  part 
of  the  ground  in  dispute  that  he  was  not  at 
that  time  already  occupying. 

The  evidence  shows  conclusively  that  de- 
fendant and  those  under  whom  he  claims 
have  been  in  the  open  adverse  possession  of 
the  ground  in  controversy  since  1902.  It  also 
shows  a  similar  possession  as  to  lot  4  and 
the  "wedge-shaped  lot"  as  far  bade  as  35 
years  prior  to  the  trial  in  1916.  But  whether 
any  of  the  ground  in  dispute,  and,  if  so,  what 
part  of  it,  was  included  in  the  designation 
"wedge-shaped  lot"  by  the  witnesses  is  not 
clear.  The  only  evidence  as  to  the  posses- 
sion of  any  part  of  it  prior  to  August  1, 1S66, 
is  the  testimony  of  Judge  John  W.  Booth. 
He  testified  that  in  the  late  fall  of  1865  he 
roide  from  Indian  Prairie,  where  he  was 
living,  to  Washington,  to  visit  his  friend, 
MaJ.  James  K.  Lewright.  He  found  Maj. 
Lewright  living  in  the  brick  house  Just  east 
of  the  brick  stable,  and  his  horse  was  put  in 
the  stable  by  his  host.  He  was  under  the 
Impression  that  the  residence  and  the  stable 
were  under  one  inclosure,  but  he  paid  no  at- 
tention to  the  boundaries,  or  whether  it  was 
in  fact  fenced,  and  consequently  was  unable 
to  say  whether  Lewright  occupied  or  used 
any  of  the  lands  surrounding  the  stable. 

At  the  instance  of  the  plaintiff  the  court 
instructed  the  Jury  that  the  deeds  read  in 
evidence  by  the  plaintiff  vested  the  record 
title  to  the  lands  sued  for  in  the  plaintiff  for 
railroad  right  of  way  purposes.  At  the  re- 
quest of  Sefendant  the  Jury  was  further  in- 
structed to  return  a  verdict  for  him  "If  the 
evidence  shows  that  the  defendant,  and  those 
under  whom  he  claims,  have  been  in  the  open, 
notorious,  uninterrupted,  exclusive,  and  ad- 
verse possession  of  the  premises  in  contro- 
versy for  a  period  beginning  prior  to  August 
1,  1866,  up  to  the  time  of  the  commencement 
of  this  suit."  The  verdict  and  Judgment  were 
for  defendant.    Plaintiff  appeals. 

[i]  1.  Among  others,  appellant  assigns  as 
error  the  giving  of  the  instruction  asked  by 
defendant.  This  because  the  evidence  was 
not  sufficient' to  warrant  it.  At  defendant's 
instance  the  case  went  to  the  Jury  on  the  sole 
Issue  of  whether  he  and  those  under  whom 
he  claims  had  been  in  the  adverse  possession 
of  the  land  in  question  for  a  period  beginning 
prior  to  August  1,  1866,  and  extending  down 
to  the  commencement  of  this  suit.  By  his 
instruction  he  seems   to  concede   that   the 
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ground  in  dic^ute  was  originally  granted  for 
and  as  a  part  of  the  railroad  right  of  way 
and  hence  to  a  public  use  within  the  meaning 
of  section  1886,  R.  S.  1909;  Hannibal  &  St. 
Josei>h  Railroad  Co.  v.  Totman,  149  Mo.  657 
51  S.  W.  412 ;  Dice  v.  HamUton,  178  Mo.  loc. 
clt.  89,  77  S.  W.  299.  So  much,  therefore, 
will  be  assumed.  As  already  stated,  the  only 
evidence  as  to  the  possession  of  any  part  of 
the  premises  prior  to  August  1,  1868,  is  the 
testimony  of  Judge  Booth.  From  that  It  may 
be  Inferred  that  James  N.  Lewright  was  in 
possession  of  the  brick  stable  in  the  fall  of 
1865.  An  Inspection  of  the  preceding  plat 
discloses  that  about  One-half  of  the  stable  is 
on  the  ground  in  dispute.  At  the  time  of 
Booth's  visit  the  record  title  to  lot  4  and  the 
wedge-shaped  lot  that  adjoined  It  and  lay 
Immediately  north  of  the  railroad  ground  was 
in  Burch  or  Mrs.  Iiack.  Burch  conveyed  to 
Mrs.  Lack  December  1,  1865,  and,  as  hereto- 
fore noted,  the  wedge  was  described  in  that 
deed  as  lying  between  the  northern  line  of 
Front  street  when,  extended  westwardly  and 
the  land  deeded  by  McLean  to  the  railroad 
company,  and  being  18  or  20  feet  wide  where 
it  Joins  lot  4.  Mrs.  Lack's  heirs  did  not  con- 
vey to  Lewright's  wife  until  1872.  The  char- 
acter of  Lewright's  possession  is  wholly  un- 
disclosed. Whether  he  claimed  In  his  own 
right,  or  held  under  or  in,  privity  with  Mrs. 
Lack,  does  not  appear.  In  any  event,  such 
possession  could  not  have  been  under  color  of 
title  to  a  wedge-shaped  lot  exceeding  18  or  20 
feet  in  width  at  its  base.  The  wedge  limited 
to  that  dimension  would  probably  include  all 
of  the  ground  on  which  the  stable  stands,  and 
but  very  little  more  of  that  in  controversy. 
As  the  evidence  does  not  tend  to  show  that 
any  of  the  persons  under  whom  defendant 
claims  was  in  the  actual  possession  of  the 
whole  tract  in  controversy,  or  in  possession, 
imder  color  of  title,  of  a  part  thereof  in  the 
name  of  the  whole,  prior  to  August  1,  1866, 
it  does  not  support  the  verdict,  and  the  Judg- 
ment will  have  to  be  reversed. 

[2]  In  the  case  of  Bush  v.  Stumpe  (No.  20,- 
617)  222  S.  W.  1006,  a  companion  case  to  this, 
in  which  plaintiff  sought  to  restrain  defendant 
from  building  a  stone  wail  along  the  northern 
boundary  of  the  ground  in  dispute,  decided  at 
this  term,  we  held  on  the  same  facts  in  proof 
in  this  case  that  Philip  Mueller,  having  fully 
complied  on  his  part  with  the  terms  of  the 
agreement  entered  into  between  him  and  the 
Missouri  Pacific  Railway  Company  for  an  et- 
change  of  ground,  and  the  company  having 
put  him  in  possession  of  the  land  In  contro- 
versy pursuant  to  the  agreement,  he  thereby 
acquired  the  equitable  title  to  it,  and  that  the 
defendant  is  now  the  owner  of  such  title. 
That  title  defendant  can,  if  he  so  elects,  in- 
voke as  a  defense  to  this  action.  Shaffer  v. 
Dctle,  191  Mo.  377,  90  S.  W.  131;  Tibeau  v. 
Tlbeau,  19  Mo.  78,  59  Am.  Dec.  329. 
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The  Judgment  Is  reversed,  and  the  cause 
remanded. 

BROWN  and  aUAJJU,  CO,^  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAGLAND,  C,  Is  adopted  as  the  opinion  of 
the  court 

All  the  Judges  concur,  except  WOODSON, 
J.,  abs^it 


ALES  V.  EPSTEIN  at  al.    (No.  21238.) 

(Supreme  Court  of  Miasouri,  Diviaion  No.  2. 

June  4,  1920.    Rehearing  Denied  June 

25,  1920.) 

1.  Pleaiiing    «=»365(3)— Allegatloas   taken   as 
true  OB  motloo  to  strike. 

In  passing  on  motion  to  strike  out  para- 
graph of  answer,  the  allegations  thereof  must 
be  taken  as  true. 

2.  Allaas  «=>6(2)— Title  procured  by  allea  la 
violation  of  statate  forfeited  only  by  state. 

Under  ReT.  St  1909,  {  760,  making  it  un- 
lawful for  an  alien  to  own  real  estate,  where 
an  alien  had  received  a  deed  conveying  an  ab- 
solute title,  the  state  alone  could  attack  the 
conveyance,  declare  a  forfeiture,  and  take  the 
property. 

3.  Allaas  €=36(I)--A1lenage  of  plaintiff  good 
defense  In  action  to  declare  construotive  trust. 

In  action  to  declare  a  constructive  trust, 
it  was  a  good  defense  that  plaintiff  and  her 
husband  were  aliens,  and  therefore  prohibited 
from  owning  real  estate  under  Rev.  St  1909, 
J  750. 

Appeal  from  Circuit  Court,  Jasper  CJounty ; 
R.  A.  Pearson,  Judge. 

Action  by  Ruth  Ales  against  Harry  Epstein 
and  others.  Judgment  of  dismissal,  and 
plaintiff  appeals.     Affirmed. 

This  Is  a  proceeding  in  equity,  and  was 
commenced  in  the  circuit  court  of  Jasper 
county.  Mo.,  at  Carthage,  on  January  17, 
1918.  The  cause  was  transferred  to  the  cir- 
cuit court  of  said  county  at  Joplin,  and  tried 
there.  The  petition  alleges  that  in  December, 
1917,  the  legal  title  to  lot  6  In  Moffet's  sub- 
division, an  addition  to  Joplin,  Jasper  coun^- 
ty.  Mo.,  was  vested  In  the  heirs  of  Mahala 
J.  Chamberlain,  deceased,  namely,  Albert 
Hennell,  Nellie  Elliott  Beulah  Hennell,  Anna 
6.  Thompson,  Mabel  Hennell,  and  Kate  Hen- 
nell, as  tenants  in  common;  that  at  the 
November  term,  1917,  of  the  Carthage  circuit 
court  there  was  pending  therein  a  partition 
suit  between  said  Albert  M.  Hennell,  as 
plaintiff,  and  the  other  tenants  in  common, 
supra,  as  defendants,  in  which  a  decree  was 
rendered,  providing  for  the  sale  of  above 
lot  at  public  vendue,  by  L.  C.  Wormington, 
special  commissioner ;  that  said  commission- 
er advertised  said  property  for  sale  at  the 


Carthage  courthouse  on  December  20,  191T; 
that  for  a  long  time  prior  to  said  last-named 
date  plaintiff  herein  had  been  in  possession 
of  said  real  estate  as  tenant;  that  said 
property  was  reasonably  worth  ^,526  and 
more;  that  plaintiff  and  defendant  Harry 
Epstein  had  been  personal  friends  for  a  long 
time,  and  she  often  went  to  him  for  counsel 
and  advice  in  matters  pertaining  to  her 
business  ventures;  that  relying  on  said 
defendant's  superior  ability  and  sagacity, 
and  relying  upon  his  honesty  and  fair  dealing 
with  plaintiff,  she  requested  blm  to  go  with 
her  to  attend  said  sale,  to  act  in  her  be- 
half, and  to  assist  her  in  purdiasing  said 
pr<^>erty;  that  plaintiff  agreed  to  pay  him, 
in  addition  to  his  expenses,  a  reasonable  sum 
for  his  said  services;  that  said  defendant 
agreed  to  act  for  her  and  perform  the  serv- 
ices aforesaid;  that  they  were  both  present 
at  above  advertised  sale;  that  plaintiff  bid 
for  said  property  $4,525^  it  being  the  highest 
bid,  and  which  said  sum  she  was  willing, 
ready,  and  able  to  pay  therefor;  that  said 
commissioner  declared  said  property  had 
been  sold  to  plaintiff  for  above  sum ;  that 
the  -undertaking  and  agreements  aforesaid 
were  by  parol. 

It  Is  further  alleged  that  said  Epstein.  In 
violation  of  said  undertaking  and  agreement, 
wrongfully  and  fraudulently,  for  the  purpose 
of  cheating  and  defrauding  plaintiff,  in  order 
that  he  might  become  the  owner  of  said 
property,  represented  that  it  was  to  her  in- 
terest that  the  deed  from  the  commissioner 
for  said  real  estate  should  be  made,  and 
delivered,  to  said  Epstein;  that  he  promised, 
without  delay,  to  convey  the  same  to  this 
plaintiff;  that  relying  upon  said  defendant 
as  heretofore  stated,  she  consented  to  above 
conveyance  being  made  to  him;  that  there> 
after  said  defendant  in  violation  of  his  said 
agreement  for  the  purpose  of  cheating  and 
defrauding  her,  conspired  and  confederated 
with  the  defendants  Benjamin  Raymond  and 
David  Raymond,  whereby  they  procured  said 
deed  to  be  made  to  said  Epstein  and  said 
Raymonds;  that  at  all  times  since  said  sale 
she  has  been  ready,  able,  and  willing  to  take 
the  title  to  said  property  In  accordance  with 
said  agreement  made  with  said  Epstein,  and 
to  pay  said  |4,525,  with  the  reasonable  ex- 
penses and  charges  of  said  defendant  etc, 
and  tenders  the  same  into  court 

The  petition  concludes  by  asking  the  court 
to  declare  that  defendants  hold  the  property 
in  trust  for  plaintiff;  that  the  court  ascer- 
tain the  amount  of  all  moneys.  If  any,  ex- 
pended by  said  Epstein;  to  determine  the 
interest  thereon  from  date  of  said  sale;  to 
fix  reasonable  compensation  to  said  Epstein 
for  his  said  services;  and  that  said  defend- 
ants be  divested  of  the  title  to  said  property, 
and  the  same  be  vested  in  plaintiff. 

Defendants'  answer  contains:    First,  a  gen- 
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eral  denial ;  second.  It  alleges  that  tbe  agree- 
ments alleged  to  have  T>een  made  In  petition 
were  not  In  writing,  and  are  contrary  to  the 
statute  of  frauds;  third,  that  plaintiff  re- 
leased in  writing  whatever  claim  she  may 
have  had  to  said  property  mentioned  in  pe- 
tition; fourth,  that  the  petition  states  no 
cause  of  action  upon  which  plaintiff  can  re- 
cover in  equity  against  defendants,  or  either 
of  them;  fifth,  it  charges  that  plaintiff  and 
husband  are  aliens,  and,  as  such,  have  no 
right  to  maintain  this  action. 

Plaintiff  moved  to  strike  out  the  fifth 
ground  above  stated,  and  her  motion  was 
overruled.  She  then  filed  a  reply  denying  the 
allegations   of  said  answer. 

We  will  consider  the  evidence  and  rulings 
of  the  court  in  the  opinion  to  follow. 

On  May  18,  1918,  the  court  found  the  is- 
sues against  plaintiff,  dismissed  her  bill,  and 
Judgment  was  entered  accordingly.  A  mo- 
tion for  new  trial  was  filed  by  plaintiff, 
which  was  overruled,  and  the  cause  duly  ap- 
pealed by  her  to  this  court. 

John  J.  Wolfe,  of  Joplln,  for  appellant. 
Haywood  Scott,  of  Joplln,  for  respondents. 

BAILEY,  C.  (after  stating  the  facts  as 
above).  Appellant  In  her  first  assignment 
of  error  contends  that  the  trial  court  erred 
In  refusing  to  sustain  her  motion  to  strike 
out  the  fifth  paragraph  of  defendants'  an- 
swer, which  reads  as  follows: 

"That  plaintiff  and  hnsband  are  aliens  and 
Bubjects  of  the  kingdom  of  Bussia  and  not  citi- 
sena  of- the  United  States,  and  have  not  law- 
fully declared  their  intention  of  becoming  such, 
and  under  the  law  cannot  hold  real  estate,  tmd 
cannot  maintain  this  suit  for  said  lot,  even 
though  she  might  otherwise  have  some  interest 
therein." 

[1]  In  passing  upon  said  motion,  the  alle- 
gations of  paragraph  5,  supra,  must  be  taken 
as  true.  Section  750,  B.  S.  1909,  among  other 
things,  contains  the  following  provisions: 

"It  shall  be  unlawful  (or  any  person  or  per- 
sons not  citizens  of  the  United  States,  or  who 
have  not  lawfully  declared  their  intention  to 
become  such  citizens,  •  *  •  to  hereafter  ac- 
quire, hold  or  own  real  estate  so  herevfter  ac- 
quired, or  any  interest  therein,  in  this  state, 
except  such  as  may  be  acquired  by  inherit- 
ance.   •    •    •» 

Aiq;)ellant  is  here  asking  a  court  of  equity 
to  declare  in  her  favor  a  constructive  trust, 
and  to  vest  the  title  to  the  real  estate  afore- 
said In  her,  regardless  of  the  plain  provisions 
of  above   statute. 

[2]  If  the  plaintiff  had  received  a  deed  to 
the  real  estate  in  controversy,  conveying  to 
her  the  absolute  title  to  same,  and  these  de- 
fendants were  .seeking  to  divest  her  of  said 
title,  on  tbe  ground  that  she  Is  an  alien 
and  could  not  hold  the  real  estate,  then  it 
might  be  well  said  that  the  state  alone  could 
attack  the  conveyance,  declare  a  forfeiture. 
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and  take  the  property.  If  It  was  unlawful, 
as  declared  by  above  statute,  for  plaintiff, 
under  the  circumstances  of  this  case,  to  take 
and  bold  the  real  estate  aforesaid,  it  would 
be  equally  as  unlawful  for  a  court  of  equity 
to  aid  her  in  violating  said  law. 

[8]  We  are  therefore  of  the  opinion  that 
said  paragraph  5  of  defendants'  answer  con- 
stitutes a  valid  defense  in  this  cause,  and 
that  the  trial  court  committed  no  error  In 
overruling  appellant's  motion  to  strike  out 
same.  Fishing  &  Hunting  Club  v.  Kessler, 
262  Mo.  loc.  clt.  436,  159  S.  W:  1080;  Davis 
v.  Bealty  Co.,  241  Mo.  loc.  dt.  259,  260,  145 
S.  W.  424 ;  Garrett  v.  Kansas  City  Coal  Min- 
ing Co.,  113  Mo.  loc.  clt.  339,  20  S.  W.  965, 
35  Am.  St.  Bep.  713 ;  Pacific  B  B.  Co.  v. 
Seely  et  al.,  45  Mo.  212,  100  Am.  Dec.  368; 
Case  V.  Kelly,  133  U.  S.  loc.  clt  28,  10  Sup. 
Ct  216,  33  L.  Ed.  513;  United  States' v. 
N.  Pat  B.  Co.,  152  U.  S.  300,  14  Sup.  Ct 
506,  38  L.  Ed.  443;  Baker  v.  Schofleld,  243 
U.  S.  120,  87  Sup.  Ot.  333,  61  I*  Ed.  626; 
Barnes  v.  Multnomah  County  (0.  C.)  145 
Fed.  loc.  dt  700;  South  &  North  Ala.  B.  B. 
Co.  V.  Highland  Ave.  &  Belt  B.  Co.,  119  Ala. 
105,  24  South.  114;  4  Clark  &  MarshaU, 
Private  Corporations,  |  230,  p.  3264;  3 
Thompson  on  Corporations  (2d  Ed.)  §  2393. 

In  Case  v.  Kelly,  133  U.  S.  loc  dt  28,  10 
Sup.  Ct.  220,  33  L.  Ed.  513,  Mr.  Justice  Miller, 
In  discussing  the  subject  before  us,  said: 

"It  is  next  objected  to  the  prindpic  adopted 
by  the  court  that  the  limitation  upon  the  power 
of  tbe  corporation  to  reoeive  land  is  one  which 
concerns  the  state  alone,  and  the  title  to  such 
lands  in  a  corporation  can  only  be  defeated  by 
a  proceeding  in  the  nature  of  a  quo  warranto 
on  behalf  of  the  state.  The  case  of  National 
Bank  v.  Matthews,  98  U.  S.  ^1,  is  strenuously 
relied  on  to  support  this  view.  We  need  not 
stop  here  to  inquire  whether  this  company  can 
hold  title  to  lands,  which  it  is  impliedly  for- 
bidden to  do  by  its  charter,  because  the  case 
before  us  is  not  one  in  which  the  title  to  the 
lands  in  question  has  ever  been  vested  in  the 
railroad  company,  or  attempted  to  be  so  vested. 
The  railroad  company  is  plaintiff  in  this  action, 
and  is  seeking  to  obtain  the  title  to  such  lands. 
It  has  no  authority  by  the  statute  to  receive 
such  title  and  to  own  such  lands,  and  the 
question  here  is,  not  whether  the  courts  would 
deprive  it  of  such  lands  if  they  had  been  con- 
veyed to  it,  but  whether  they  will  aid  it  to 
violate  the  law  and  obtain  a  title  which  it  has 
no  power  to  hold.  We  think  the  questions  are 
very  different  ones,  and  that,  while  a  court 
might  hesitate  to  dedare  the  title  to  lands  re- 
ceived already,  and  in  the  possession  and  own- 
ership of  the  company,  void  on  the  principle 
that  they  had  no  authority  to  take  such  lands, 
it  is  very  clear  that  it  will  not  make  itself 
the  active  agent  in  behalf  of  the  company  in 
violating  the  law  and  enabling  the  company  to 
do  that  which  the  laws  forbids." 

The  same  principle  Is  clearly  stated  In  1 
Buling  Case  Law,  |  32,  pages  822,  823,  as 
follows: 
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"Tn  the  abaence  of  statutory  prohibition 
against  an  alien  holding  real  estate  it  follows, 
as  in  the  case  of  a  direct  grant  or  purchase, 
that  a  use  or  trust  in  real  estate  for  the  benefit 
of  an  alien  is  valid  until  inquest  and  office 
found;  but  equity  will  never  raise  a  resulting 
trust  in  fraud  of  the  laws  of  the  land,  and 
therefore  where  an  alien  purchases  land  and 
takes  an  absolute  conveyance  in  the  name  of  a 
citizen,  without  any  agreement  or  declaration  of 
a  trust,  the  law  will  not  raise  a  trust  in  favor 
of  the  alien  purchaser,  who  cannot  hold  the 
land,  any  more  than  it  would  cast  it  by  descent 
upon  an  alien  heir,  who  cannot  hold  it  against 
the  state.  The  result  in  such  a  case  must 
be,  either  that  the  nominal  grantee  takes  the 
land,  discharged  of  any  trust,,  by  mere  implica- 
tion of  law,  or  that  there  is  a  resulting  trust 
in  behalf  of  the  people  of  the  state,  which 
they  alone  can  enforce  against  the  grantee  in 
t>t^  deed." 

The  other  authorities  dted,  Including  the 
latest  utterance  of  this  court  In  Fishing  and 
Hunting  Club  v.  Kessler,  252  Mo.  loc.  dt. 
436,  159  S.  W.  1080,  are  to  the  same  effect. 

The  most  casual  reading  of  the  case  of 
Pembroke  v.  Huston,  180  Mo.  627,  79  S.  W. 
470,  relied  on  by  appellant,  will  disclose  Its 
Inapplicability  to  the  case  at  bar.  In  the 
above  case,  plaintiff  sought  to  rescind  a  land 
contract  which  had  been  fully  performed  on 
each  side,  on  the  ground  that  he  was  an 
alien  and  had  no  right  to  hold  the  land  which 
he  traded,  etc.  Judge  Valliant  concluded 
the  opinion  in  said  canse,  at  page  642  of  180 
Mo.,  at  page  473  of  79  S.  W.  as  follows: 

"The  plaintiff  vxu  not  entitUi  to  a  retci»»ion 
of  the  contract  on  any  theory  pre»ented  by  him." 
(Italics  ours.) 

The  above  case  is  clearly  distinguished 
from  the  one  at  bar,  by  the  Supreme  Court 
of  the"  United  States,  In  Baker  v.  Schofleld, 
243  U.  S.  120,  37  Sup.  Ct.  333,  61  U  Ed.  626. 

The  trial  court  was  within  the  law,  in  re- 
fusing to  strike  out  of  defendant's  answer 
paragraph  5,  supra.  Turning  to  plaintiff's 
own  testimony,  we  find  that  she  and  her  hus- 
band have  lived  in  the  United  States  more 
than  four  years;  that  they  are  citizens  of 
Russia ;  that  they  have  never  been  admitted 
as  citizens  of  the  United  States,  nor  have 
they  ever  declared  their  intention  of  becom- 
ing citizens'  of  this  country,  etc.  We  are 
therefore  of  the  opinion  that  under  the  law 
and  facts  of  this  case  the  trial  court  commit- 
ted no  error  In  dismissing  plalntifl's  bill. 

The  Judgment  below  Is  accordingly  af- 
firmed. 

WHITE  and  MOZLET,  CC,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAIbEY,  C,  Is  hereby  adopted  as  the  opin- 
ion of  the  court 

All  concur. 


STATE  V.  WICKER.    (No.  21908.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

1.  WltnMsas  «=»379(l)— ExtraJndMal  state- 
manta  admissible  for  ImpeacbmeRt 

Oenerally,  where  a  witness  has  made  state- 
ment out  of  court  in  conflict  with  bis  testimony 
at  the  trial  such  statements  may  be  shown  to 

discredit  his  testimony. 

2.  Witnesses  «s>388(3)— Cross-examlaatioaof 
dofendant  as  to  incoasistoat  statomeats  in- 
proper. 

Under  Rev.  St.  1909,  {  5242,  providing  that 
a  defendant  shall  be  liable  to  cross-ezaminatioa 
as  to  any  matter  referred  to  in  his  examination 
in  chief  and  may  be  contradicted  or  impeached 
as  any  other  witness,  cross-examination  of  de- 
fendant, to  lay  foundation  for  impeachment,  as 
to  whether  the  testimony  of  the  prosecuting 
witness  was  not  practically  the  same  as  his  tes- 
timony at  the  preliminary  trial  and  whether  de- 
fendant had  not  stated  that  the  prosecuting 
witness  had  sworn  the  truth  concerning  the 
difficulty,  was   improper. 

3.  Criminal  law  «=9695( I)— Objection  that 
the  question  was  Immaterial  Insufflciont. 

An  objection  that  a  question  as  to  where 
defendant  secured  a  pistol  was  immaterial  is 
no  objection  at  all. 

4.  Witnesses  «=9277(4)— Where  defendant  to*- 
tiflod  to  using  a  pistol,  cross-examination  as 
to  whether  hs  was  In  the  habit  of  carrying 
a  pistol  was  proper. 

In  a  prosecution  for  assault  with  intent 
to  kill  by  using  a  pistol,  where  defendant  on 
examination  in  chief  testified  as  to  using  the 
pistol,  cross-examination  as  to  where  he  got 
the  pistol  and  as  to  whether  he  habitaally 
carried  a  pistol  was  germane  to  the  direct 
examination,  under  Rev.  St.  19(M,  |  5242,  de- 
spite objections  that  it  tended  to  disdose  a 
distinct  offense. 

5.  Homicide  «=»300( 1 2)— Instruction  not  ob- 
jeotionablo  In  falling  to  present  the  theory  of 
self-dofensow 

In  a  prosecution  for  assault  with  intent  to 
kill,  an  instruction  requiring  the  jury  to  find 
that  the  act  was  committed  on  purpose  and 
of  malice  aforethought,  drawn  under  Rev.  St. 
g  4481,  was  not  objectionable  in  failing  to 
present  the  theory  of  self-defense. 

6.  Homlelda  «=>300(I2)— lastraction  not  ob> 
Jeotionable  In  falling  to  present  the  tfasory  of 
self-defense. 

In  a  prosecution  for  assault  with  intent  to 
kill,  where  an  instruction  drawn  under  Rey.  St. 
1900,  I  4482,  required  the  act  to  have  been 
done  without  just  cause  or  provocation,  de- 
fendant cannot  complain  that  the  theory  of 
self-defense  was  not  presented. 

7.  Criminal  law  «=>823(6)— Error  in  an  !■• 
stmetlon  on  self-defense  cnrad  by  others. 

In  a  prosecution  for  assaolt  with  intent  to 
kill,  an  instruction  tliat  a  person  is  not  justi- 
fied in  using  any  more  force  than  is  reasonably 
necessary,   while   erroneous   in   failing  to    tell 
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the  jury  that  a  person  Is  not  required  to  nicely 
gaage  the  amount  of  force  to  repel  an  attack, 
was  not  cured  where  subsequent  instructions 
anqounced  the  rule  that  defendant  could  act 
upon  appearances  and  use  whatever  force 
was  necessary  to  protect  himself. 

8.  Criminal  law  «=9785(I6)— InstruotlM  on 
right  of  Jury  to  dlaregard  testimony  of  falao 
witness  not  erronoons. 

Where  the  court  instructed  that  if  any 
witness  testified  falsely  the  jury  could  disre- 
gard such  false  testimony,  the  failure  of  the 
instruction  to  announce  that  the  jury  could 
disregard  all  or  any  part  of  the  testimony  ot 
such  a  witness  was  not  erroneous. 

9.  Criminal  law  €=>747— Conflict  In  testimony 
for  Jury. 

Where  a  witness  as  to  defendant's  peace- 
able character  testified  that  he  had  heard  de- 
fendant was  convicted  on  a  charge  of  common 
assault,  and  in  another  place  that  be  was  con- 
victed of  a  charge  of  assault  with  intent  to 
rape,  the  conflict  was  for  the  jury. 

10.  Criminal  law  «=3400(2)— Record  of  a  pre- 
vious conviction  It  the  bast  evidence. 

The  record  of  a  previous  conviction  is  the 
best  evidence,  and  is  the  proper  objection  to 
a  question  as  to  whether  a  witness  bad  heard 
defendant  had  been  convicted. 

11.  Criminal  law  «=9722 1/2— Statement  by 
preseeutor  In  argument  that  defendant  had 
been  charged  with  assault  to  rape  not  erro- 
neous. 

Where  witness  to  'the  peaceable  character 
of  defendant,  charged  with  assault  with  intent 
to  kill,  on  cross-examination  testified  without 
objection  that  he  had  heard  defendant  had  been 
convicted  of  assault  with  intent  to  rape,  and  in 
another  place  called  the  offense  common  assault, 
it  was  not  erroneous  for  the  prosecutor  to 
state  in  argument  that  defendant  had  been 
charged  with  assault  with  intent  to  rape. 

12.  Homicide  «=» 1 63 (I)— Where  defendant  In- 
troduced testimony  as  to  his  peaceable  char- 
acter the  state  may  prove  his  former  convic- 
tion. 

Where  defendant  charged  with  assault 
with  intent  to  kill  offered  testimony  as  to  his 
previous  peaceable  character,  it  Is  competent 
for  the  state  to  prove  defendant  had  been  con- 
victed of  assault,  etc. 

Appeal  from  Circuit  Court,  Howell  County; 
E.  P.  Dorrls,  Judge. 

William  Wicker  was  convicted  of  assault 
with  Intent  to  kill,  and  he  appeals.  Reversed 
and  remanded. 

W.  N.  Evans  and  M.  E.  Morrow,  both  of 
West  Plains,  for  appellant. 

Frank  W.  McAllister,  Atty.  Gen.,  and  Hen- 
ry B.  Hunt,  Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  J.  Appellant  was  charged  by 
Information  in  the  circuit  court  of  Howell 
county  with  having  feloniously,  with  intent 
to  kill,  assaulted  one  Earl  Vaughan  by  shoot 


pellant  was  found  guilty  and  his  puniahment 
assessed  at  two  years'  imprisonment  in  the 
penitentiary.  From  this  Judgment  he  ap- 
peals. 

In  the  early  part  of  the  day  of  the  shoot- 
ing J.  F.  Vaughan,  father  of  the  prosecuting 
witness,  and  the  appellant  met  In  a  public 
highway;  no  one  else  being  present.  Bad 
feeling  existed  between  them,  arising  from  a 
controversy  in  regard  to  the  opening  of  a 
public  road.  Following  an  inquiry  made  by 
Vaughan  as  to  the  appellant's  connection  with 
this  transaction  the  latter  became  angry  and 
began  to  throw  stones  at  the  former ;  one  of 
them  striking  him  on  one  of  his  arms.  Upon 
being  struck  he  said  to  the  appellant,  "I  be- 
lieve you  have  broken  my  arm."  To  which 
appellant  replied,  "I  don't  care  If  I  had  bro- 
ken your  d — d  head."  Vaughan  asked  the  de- 
fendant the  cause  of  his  anger  and  he  said 
Vaughan  had  made  a  statement,  evidently  re- 
garded as  derogatory,  to  a  neighbor  in  regard 
to  him.  Vaughan  denied  having  done  so;  ap- 
pellant said  there  would  be  another  day,  and 
they  separated.  Appellant  stopped  at  a  house 
on  the  highway  and  Vaughan  went  on  his 
way  and  met  his  son  Earl  and  another  In  a 
buggy  about  an  eighth  of  a  nrile  from  where 
he  had  met  the  appellant.  Vaughan  had  a  talk 
aside  with  his  sou  and  they  started  down  the 
road  towards  where  Vaughan  had  left  the  ap- 
pellant When  opposite  the  house  where  the 
latter  had  stopped,  they  saw  him  sitting  In 
the  doorway.  B}arl  Vaughan  called  to  him, 
saying,  "If  you  want  to  throw  rocks,  come 
out  and  I  will  have  a  round  with  you."  Ap- 
pellant declined,  when  Earl  offered  him  $10 
to  go  down  on  the  road  with  him.  Vaughan, 
the  father,  added  that  if  Earl  did  not  have 
the  $10  he  would  furnish  it  Appellant  then 
approaAed,  and  when  distant  about  six  feet 
he  pulled  out  a  pistol  and  fired  at  Vaughan, 
who  had  Jumped  off  his  horse  on  the  opposite 
side  from  where  appellant  was  standing. 
This  shot  went  wild.  Appellant  then  turned 
and  shot  Earl,  who,  with  his  companion,  was 
sitting  In  the  buggy.  One  .of  the  shots  struck 
him  in  the  back  of  the  head,  inflicting  a  flesh 
wound,  and  the  other,  more  serious,  Inflicted 
a  wound  in  one  of  his  knees.  Appellant 
thereupon  turned  and  went  back  to  the  house 
from  whence  he  had  come.  Earl  was  making 
no  offensive  demonstrations  at  the  time  he 
was  shot  There  was  evidence  that  some 
time  prior  to  the  shooting  he  had  threatened , 
to  attack  appellant  with  a.  pitchfork,  and  that 
the  father  had  also  previously  made  vague 
threats  against  appellant  This  rancor  all 
arose  from  the  road  controversy.  Appellant 
and  a  wlfness,  his  brother-in-law,  who  testi- 
fied In  his  behalf,  stated  that  after  some  abu- 
sive words  had  passed  between  appellant 
and  the  father  and  son  the  latter  leaned  over 
in  the  buggy,  looked  back  over  his  shoulder, 
Ing  him-with  a  pistoL    Upon  a  trial  the  ap-  j  and .  appellant  began   to  shoot     There   was 

«=3For  other  cases  see  same  topic  and  KST-NITMBER  In  all  Key-Numbered  Dlfesis  and  Indexea 
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testimony  that  Vaughan,  the  father,  was  o£  a 
quarrelsome  disposition,  but  that  the  son 
was  a  quiet  and  peaceable  dtlzen.  There 
was  a  contrariety  of  opinion  in  regard  to  the 
reputation  of  the  appellant,  there  being  testi- 
mony that  he  was  truthful  and  law-abiding, 
but  subsequently  the  same  witness  stated  that 
he  had  been  convicted  of  an  assault. 

The  errors  assigned  upon  which  appellant 
relies  for  a  reversal,  which  we  note  In  the  or- 
der of  the  presentation,  are:  The  improper 
cross-examination  of  appellant;  the  glviog 
of  certain  Instructions;  and  the  remarlis  of 
the  prosecuting  attorney. 

[1,2]  I.  The  language  of  the  statute  (sec- 
tion 5242,  R.  S.  1909)  which  it  Is  alleged  was 
violated  in  the  trial  of  this  case  is  that — 

"A  defendant  shall  be  liable  to  cross-exam- 
ination, as  to  any  matter  referred  to  in  his 
examination  in  chief,  and  may  be  contradicted 
or  impeached  as  any  other  witness  in  the  case." 

The  examination  of  the  appellant  to  which 
objection  is  urged  was  as  to  whether  the  tes- 
timony of  the  prosecuting  witness  was  not 
substantially  the  same  as  his  testimony  at 
the  preliminary  examination.  Upon  appel- 
lant answering  that  he  did  not  recollect,  he 
was  further  aslced  If  he  had  not  stated  that 
the  prosecuting  witness  had  sworn  the  truth 
concerning  the  difficulty  at  that  examination, 
to  whl<A  he  answered,  "No,  sir."  The  state 
then  introduced  other  witnesses  who  contra- 
dicted the  appellant  concerning  his  state- 
ments as  to  the  testimony  of  the  prosecuting 
witness  at  the  preliminary  examination. 

Generally,  where  a  witness  has  made  state- 
ments out  of  court  in  conflict  with  his  testi- 
mony at  the  trial,  such  conflicting  statements 
may  be  shown  to  discredit  his  testimony. 
State  T.  Burgess,  259  Mo.  loo.  cit  39f!  168  S. 
W.  740.  This  rule,  however,  is  to  be  applied 
under  the  limitations  of  the  statute  to  a  de- 
fendant testifying  In  his  own  behalf  in  a 
criminal  proceeding. 

Under  the  provisions  of  a  statute  enacted 
In  1877  (Laws  1877,  p.  356),  a  defendant 
whose  competency  to  testify  In  his  own  Ije- 
half  was  authorized  by  that  act  was,  upon 
taking  the  stand  as  a  witness,  subject  to 
cross-examination  as  any  'other  witness 
(State  V.  Hathom,  166  Mo.  loc.  clt.  239,  65  S. 
W.  756);  but  In  1879  (section  1918,  R.  8. 
1879)  the  law  was  so  amended  as  to  confine 
the  cross-examination  of  a  defendant  witness 
to  any  matter  referred  to  in  his  examination 
in  chief,  and  so  the  law  has  remained  with- 
out change  to  this  time  (section  5242,  R.  S. 
1909).  The  purpose  evident  from,  the  ques- 
tions put  to  the  defendant  and  the  examina- 
tion of  other  witnesses  was  to  lay  the  foun- 
dation for  his  impeachment  We  have  had 
occasion  In  recent  cases  to  review  this  stat- 
ute. In  State  v.  Sherman,  264  Mo.  loc.  cit. 
381,  175  S.  W.  73,  while  treating  it  with  the 
utmost  liberality   consonant  with   Its  terms 


and  purpose,  we  said  in  eflTect  that  the  cross- 
examination  of  a  defendant  in  a  criminal 
ease  was  not  to  be  confined  to  a  mere  cate- 
gorical re\'lew  of  the  matters  stated  in  the 
direct  examination,  and  that  to  warrant  a 
reversal  on  account  of  Its  improper  exercise 
the  statute  must  be  given  n  reasonable  con- 
struction and  the  cross-examination  must  be 
in  regard  to  matters  material  to  the  cause 
concerning  which  the  defendant  did  not  refer 
in  bis  examination  in  chief,  or,  if  Immaterial, 
must  be  upon  subjects  tending  to  prejudice 
the  Jury  against  the  defendant  Further,  in 
State  v.  Stewart  274  Mo.  loc  clt  659,  204  S. 
W.  10,  the  rule  of  construction  announced  iu 
the  Sherman  Case,  supra,  and  which  has  pre- 
vailed ever  since  the  enactment  of  the  stat- 
ute in  1879,  was  reaffirmed,  with  the  added 
statement  that  the  cross-examination  of  the 
defendant  should,  to  avoid  reversible  error, 
be  limited  to  matters  which  by  reasonable 
construction  could  not  be  regarded  as  mate- 
rial to  the  cause  or  from  their  nature  could 
not  prove  prejudicial  to  the  defendant  To 
the  same  effect  is  State  t.  Bowman,  272  Mo. 
loc.  cit.  501,  199  8.  W.  161,  and  cases.  The 
cross-examination  of  the  appellant  transcend- 
ed the  limits  Indicated  as  permissible  in  the 
cases  dted,  and  constituted  error. 

[S,  4]  The  Inquiry  made  of  the  appellant  on 
cross-examination  as  to  where  he  got  the  pis- 
tol was  objected  to  as  Immaterial.  This  con- 
stituted no  objection.  State  v.  Castleman, 
255  Mo.  loc.  at  208,  164  S.  W.  492.  To  the 
subsequent  question  put  to  the  appellant  as 
to  whether  he  was  in  the  habit  of  carrying  a 
pistol,  the  objection  was  interposed  that  the 
inquiry  tended  to  disclose  a  separate  offense 
for  which  appellant  was  not  on  triaL  On  , 
his  examination  in  chief  aK>ellant  had  testi- 
fied to  using  a  pistol.  His  cross-examination, 
therefore,  in  regard  to  the  weapon,  was  not 
Improper.  Section  6242,  supra;  State  v. 
Rumfelt  228  Mo.  loc.  cit  452,  128  S.  W.  737; 
State  V.  Mitchell,  229  Mo.  loc.  cit.  630,  129  S. 
W.  881,  Ann.  Cas.  1912A,  908;  State  v.  Sher- 
man, supra;  State  v.  Stewart  supra. 

[J,  •]  II.  Objections  are  urged  to  instruc- 
tions numl>ered  1  and  4  given  by  the  court 
The  first  Is  drawn  under  section  4481,  B.  S. 
1909,  and  requires  that  the  oITense  be  shown 
to  have  been  committed  on  purpose  and  of 
malice  aforethought;  the  fourth  is  drawn  un- 
der section  4482,  which  defines  an  assault  to 
kill  or  do  great  bodily  harm.  The  objection 
made  to  each  Is  that  It  does  not  present  ap- 
pellant's theory  of  the  case,  viz..  that  his  act 
was  in  self-defense.  The  Instructions  are  not 
lacklhg  in  the  usual  formal  requisites  requir- 
ed in  a  case  of  this  character.  The  first  In- 
struction required  the  Jury  to  find  that  the 
act  was  committed  («  "purpose  and  of  malice 
aforethought"  The  incorporation  of  theae 
words  in  the  instruction  required  the  jury  to 
find  the  facts  negativing  the  defense  of  aelf- 
defense  before  a  verdict  could  be  returned. 
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and  hence  was  not  subject  to  tbe  objection 
urged  against  it.  State  ▼.  Stubblefleld,  238 
Mo.  loc  cit  533,  144  S.  W.  404;  State  v. 
Lewis,  248  Mo.  loc.  cit.  504,  154  S.  W.  716. 

Tl^e  fourth  Instruction  contained  th&  words 
"without  Just  cause  or  provocation,"  the 
omission  of  which,  it  was  held,  rendered  an 
instruction  in  State  v.  Helton,  234  Mo.  loc.  cit. 
565, 137  S.  W,  987,  erroneous.  State  v.  Janke, 
238  Mo.  loc.  dt  381,  141  S.  W.  1136. 

[7]  Appellant  contends  that  Instruction 
numbered  10  is  erroneous  because  it  told  the 
jury  that  a  person  is  not  Justified  in  using 
any  more  force  than  is  reasonably  necessary 
to  repel  his  assailant;  that  tbe  instruction 
should  have  told  the  jury  that  a  person  is  not 
required  to  nicely  gauge  the  amount  of  force 
necessary  to  repel  an  attack. 

In  the  cases  of  State  v.  Hlggerson,  157  Mo. 
loc.  cit  401,  57  S.  W.  1014,  and  State  v.  Mc- 
Quitty,  237  Mo.  loc.  dt  236,  140  S.  W.  869, 
Instructions  somewhat  similar  to  the  one  un- 
der discussion,  although  more  fully  stating 
the  law,  were  "approved.  Said  instructions 
numbered  10,  when  read  In  connection  with 
Instructions  numbered  11  and  12,  brings  in- 
struction numbered  10  substantially  within 
the  instructions  as  mentioned  in  the  Hlgger- 
son and  McQuitty  Cases  and  avoids  the  rule 
in  State  v.  Hopkins,  213  S.  W.  126.  Instruc- 
tions numbered  11  and  12  each  announce  the 
rule  that  appellant  could  act  upon  appear- 
ances; that  he  could  use  whatever  force  and 
means  were  reasonably  necessary  to  protect 
himself;  that  it  was  not  necessary  that  the 
danger  should  have  been  real  or  actual;  that 
if  he  believed  he  had  reasonable  cause  to  ap- 
prehend death  or  great  bodily  harm  he  had 
the  right  to  use  the  pistol  In  the  way  he  did. 
Instruction  numbered  10,  standing  alone,  is 
subject  to  critidsm,  but  taken  in  connection 
with  instructions  numbered  11  and  12,  the 
law  of  self-defense  was  fairly  stated  to  the 
jury. 

Appellant's  contention  that  the  instructions 
on  self-defense  precluded  appellant's  right  to 
act  on  appearances,  even  though  there  was  In 
fact  no  real  danger,  is  not  well  taken.  In- 
structions numbered  10,  11,  and  12  embody 
the  principles  set  forth  and  approved  in  the 
cases  of  State  v.  Shoultz,  25  Mo.  loc.  cit.  163; 
State  V.  Pennington,  146  Mo.  loc.  dt.  35,  47  S. 
W.  799;  State  t.  Hudspeth,  159  Mo.  loc.  dt 
196,  60  S.  W.  136 ;  State  v.  Gee,  85  Mo.  loc. 
cit.  650;  State  v.  Parmenter,  213  S.  W.  loc. 
dt  441. 

[S]  Instruction  numbered  9  was  not  er- 
roneous, in  that  it  did  not  tell  the  jury  they 
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could  reject  the  whole  or  any  part  of  the  tes- 
timony of  any  witness  who  testified  falsely. 
In  the  cases  of  State  v.  Hicks,  92  Mo.  loc.  cit 
434,  436,1  state  v.  Mounce,  106  Mo.  loc.  cit. 
229,  17  S.  W.  226,  and  State  v.  Orr,  64  Mo.  loc. 
dt  344,  Instructions  as  to  tbe  credibility  of 
witnesses,  wherdn  the  Jury  were  permitted 
to  reject  tbe  whole  of  the  testimony  of  any 
witness  who  testified  falsely,  without  the 
words  "whole  or  any  part"  being  used,  were 
approved. 

A  glance  at  Instruction  number«d  9  disclos- 
es that  the  court  used  the  following  lan- 
guage: "You  are  at  liberty  to  reject  such 
false  testimony."  This  Instruction  could  not 
have  harmed  the  appellant  because  the  court 
instructed  the  Jury  to  reject  false  testimony 
only.  This  contention  is  therefore  without 
merit 

[t-12]  III.  Counsel  for  the  state  was  not  in 
error  in  telling  the  jury  that  the  appellant 
had  been  charged  with  the  crime  of  assault 
with  intent  to  rape.  A  witness  for  the  appel- 
lant, on  cross-examination,  testified  that  he 
had  beard  of  appellant  having  been  convided 
on  a  charge  of  assault  with  Intent  to  rape. 
Appellant  did  not  object  to  tbe  question  or 
tbe  answer.  On  redirect  examination  this 
witness  testified  that  he  heard  that  appel- 
lant's conviction  was  for  common  assault 
This  conflict  in  the  testimony  of  the  witness 
was  a  question  for  the  Jury.  State  v.  Weber, 
272  Mo.  loc  dt.  480,  199  S.  W.  147.  Appel- 
lant's appropriate  objection  was  that  th& 
record  of  the  conviction  was  the  best  evi- 
dence. Having  Interposed  no  such  objection, 
be  cannot  complain  that  the  record  shows 
that  he  was  convicted  of  an  assault  with  in- 
tent to  rape.  This  witness  was  examined  in 
chief  by  the  appellant  as  to  the  trait  of  char- 
acter involved  in  the  suit,  to  wit,  "for  being 
a  peaceable  man."  Having  made  this  trait 
of  appellant's  diaracter  an  Issue  in  the  case, 
it  was  competent  for  the  state  to  prove  his 
former  conviction.  State  v.  Beckner,  194 
Mo.  loc.  dt  288  et  «eq.,  91  S.  W.  892,  3  L.  R. 
A.  (N.  S..)  535;  State  r.  Spivey,  191  Mo.  loc. 
dt  110,  111,  90  S.  W.  81;  State  v.  Freeman, 
238  Mo.  395, 141  S.  W.  1095.  This  former  con- 
viction appearing  in  the  record,  the  evidence 
authorized  counsel  for  the  state  to  argue  that 
the  appellant  had  been  charged  with  the 
crime  of  assault  with  Intent  to  rape. 

For  the  errors  noted,  the  judgment  of  the 
trial'  court  is  reversed  and  the  cause  remand- 
ed.   It  is  so  ordered. 

All  concur;  WILLIAMS,  P.  J.,  in  para- 
graphs 1  and  3  and  the  result 

'  4  8.  W.  742. 
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JONES  et  al.  V.  PARK.    (No.  21093.) 

(Sapreme  Conrt  of  Missonri,  Division  No.  1. 
June  2,  1920.) 

1.  Judgment  $=3825— Adequacy  of  notice  to 
sustain  foreign  Judgment  depends  on  law  of 
the  foreign  state. 

In  a  partition  suit,  where  the  court  rave 
effect  to  a  judgment  in  partition  in  a  foreign 
state,  whether  the  proceedings  to  give  notice  in 
such  foreign  state  to  nonresident  defendants 
were  adequate  for  that  purpose  is  controlled  by 
the  law  of  such  state. 

2.  Evidence  <S=>82— Foreign  court  presumed  to 
have  Jurisdiction  of  prooaedings  forming  basis 
of  suit  In  this  stats. 

Where,  under  Gen.  St  1883,  c.  28,  art  4, 

{  1,  a  Kentucky  circuit  court  is  shown  to  have 
general  legal  and  equitable  jurisdiction,  it  will, 
in  a  partition  suit  in  this  state,  be  presumed 
to  have  had  jurisdiction  of  a  suit  brought  by 
administrators  for  partition  of  lands  belonging 
to  the  estate,  and  to  appoint  trustees  needed 
to  carry  out  the  provisions  of  the  will  and  for 
a  construction  thereof;  such  proceedings  con- 
stituting the  basis  of  the  suit  in  this  state. 

3.  Judgment  €=>  17 (I)— Notice  essential  to  bind 
parties. 

Although  all  property  title  to  which  is  af- 
fected by  a  judgment  in  partition  was  before  a 
foreign  court  and  in  its  territorial  jurisdiction, 
notice,  either  actual  or  constructive,  to  the  par- 
ties interested  was  essential  to  conclude  them 
'  by  a  decree  concerning  their  titles. 

4.  Wills  «=>436— Prssumed  made  with  refer- 
ence to  law  of  testator's  domicile. 

It  will  be  presumed  that  testamentary  dis- 
positions of  property  were  made  with  reference 
to  the  law  of  the  testator's  domicile,  and  his 
intentions  should  be  ascertained  in  the  light 
thereot 

5.  Judgment  4=»822 (4)— Foreign  deoree  eon- 
trols  investments  In  this  state,  whsre  bene- 
ficiary had  constructive  notice. 

A  foreign  decree  in  partition,  construing  a 
testator's  will,  held  to  control  the  title  to  prop- 
erty bought  in  this  state  for  the  benefit  of  a 
resident  of  the  state,  provided  such  resident  had 
constructive   notice   of   the   foreign   suit. 

6.  Estoppel  ®=>  1 5— Joinder  in  deed  pursuant 
to  foreign  decree  held  not  to  estop  grantor 
from  attacking  decree. 

That  a  married  woman  joins  in  a  deed  con- 
veying lands  in  a  foreign  jurisdiction  pursuant 
to  a  partition  decree  granted  in  such  jurisdic- 
tion held  not  to  estop  her  as  against  other 
parties  in  interest,  to  deny  the  decree  deter- 
mining her  interest,  particularly  where  the  oth- 
er claimants  have  not  acted  in  reliance  upon 
such  conveyance. 

Appeal  from  Circuit  Court,  Platte  County ; 
Alonzo  D.  Burnes,  Judge. 

Action  by  William  Zollie  Jones  and  others 
against  Ellhu  Park  and  others  for  partition. 


Judgment  for  plaintlffa,  and  defendant  nam- 
ed appeals.    Reversed  and  remanded. 

Haff,  Meservey,  German  &  Michaels  and 
Samuel  D.  Newklrk,  all  of  Kansas  City,  and 
Anderson  &  Carmack,  of  Platte  City,  for  ap- 
pellant. 

Guy  B.  Park  and  A.  D.  Greshamr,  both  of 
Platte  City,  for  respondents. 

600DE,  J.  This  action  was  Instituted 
against  eight  defendants  besides  the  appel- 
lant Ellhu  Park,  for  the  partition  of  445.76 
acres  of  land  in  Platte  county,  Mo.  As  all 
the  other  parties  submitted  to  the  judgment 
of  the  covat  below,  the  appellant  will  tie 
spoken  of  as  the  defendant,  and  as  he  acqui- 
esced in  the  judgment  in  so  far  as  it  affected 
29  acres  of  the  total  number  of  acres  Involv- 
ed, that  parcel  will  be  understood  as  not  in- 
cluded, unless  specially  mentioned,  when  we 
speak  of  the  lands  affected  by  the  judgment. 

Ellhu  Park  was  the  husband  of  Laura 
Park,  who  died  June  6, 1916,  owning  the  lands 
In  suit.  They  were  married  in  Kentucky, 
where  Mrs.  Park  resided,  November  8,  1871, 
and  Immediately  thereafter  came  to  Platte 
county,  Mo.,  where  they  lived  until  1914.  One 
daughter,  Mary  Park,  was  bom  to  than  Octo- 
ber 4,  1874.  She  married  Stuart  Thompson, 
and  died  June  4,  1900,  In  the  lifetime  of  h« 
mother,  leaving  no  children  or  descendants 
surviving  her.  Before  her  marriage  Lama 
Park  was  Laura  Ragan  (or  Regan;  the  name 
Is  spelled  both  ways  in  the  record),  one  of  the 
eight  daughters  of  William  Ragan,  of  Mont- 
gomery county,  Ky.,  who  died  in  1881.  leaving 
a  last  will,  wbidi  was  admitted  to  probate  In 
the  county  court  of  Montgomery  county,  I>e- 
cember  21,  1881.  The  will  was  signed,  pub- 
lished, and  witnessed  September  2,  ISUT; 
but  a  codicil  was  added  April  20.  1871.  The 
eight  daughters,  who  were  the  only  children 
of  the  testator,  were  living  at  the  dates  of  the 
will  and  of  the  codicil ;  and  six  of  them  were 
then  married;  but  Laura  (after  November  S, 
1871,  Laura  Park)  and  Anna  Eliza  (later 
Anna  E.  Burchett)  were  unmarried.  Por- 
tions of  the  will  are  not  relevant  to  the  points 
Involved  In  the  present  appeal,  except  that 
they  show  the  intention  of  the  testator  was  to 
equalize  the  distribution  of  his  estate  among 
his  daughters,  and,  with  that  statement  of 
their  effect,  they  will  be  omitted.  The  mate- 
rial parts  are  as  follows: 

"Second.  It  is  my  will  that  my  duMren 
Louisa  Patterson,  Mary  C.  Reid,  EUiz>t>etb 
Everett,  Willie  Benton,  Sarah  Bridges,  Fannie 
Jones,  Laura  Ragan,  Anna  Eliza  Ragan,  siudl 
have  equally  all  my  real  and  personal  estate 
but  the  lands  shall  belong  to  them  and  their 
children  for  their  own  separate  use  and  benefit 
not  subject  to  the  control,  debts  or  liabilities 
of  their  said  husbands;  and  the  same  shall 
belong  exclusively  to  my  said  daughters.  It  is 
my  will  that  if  any  of  my  daughters  should  die, 
before  or  after  I  do,  the  portion  so  coming  to 
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my  daughter  to  come  to  and  belong  to  her  child 
or  children.    •    *    • 

"I  will  that  mjr  personal  estate  consiBtiDg 
of  money,  stock,  bank  stock,  etc.,  shall  be  sold 
by  my  executors  and  be  equally  divided  among 
my  heirs,  but  the  same  shall  be  laid  out  in 
land  by  my  executors,  and  the  lands  so  pur- 
chased, with  said  money,  shall  belong  to  my 
daughters  and  their  children  for  their  sep- 
arate use  and  benefit,  but  it  is  my  will  if  my 
daughters  Laura  and  Anna  Eliza,  or  either  of 
them  are  unmarried  at  my  death,  their  portion 
of  my  personal  estate  shall  not  be  invested  in 
land,  but  the  same  put  to  interest  by  my  ex- 
ecutors, who  shall  manage  the  same  and  the 
interest  paid  annually  to  my  said  daughters, 
and  this  with  their  portion  of  my  real  estate 
(the  rent  thereof)  I  deem  sufficient  for  their 
support,  but  after  my  said  daughters'  marriage, 
or  before  if  they  so  desire,  the  said  fund  shall 
be  vested  in  land  as  before  named,  my  execu- 
tor shall  execute  this  trust,  and  the  land  so 
purchased  shall  belong  to  my  said  daughters  ex- 
clusively, for  their  own  use  and  benefit  and 
their  children. 

"It  is  my  will  and  desire  that  if  the  portion 
of  land  that  falls  to  either  of  my  daughters 
shall  not  be  suitable  to  their  condition,  the 
same  may  be  sold,  but  the  proceeds  invested  in 
other'  lands,  and  no  title  pass  to  said  land  until 
the  title  to  the  land  so  purchased  shall  be 
vested  in  my  daughters  and  her  children,  as 
aforesaid.    •    •    • 

"I  hereby  appoint  and  constitute  Willis  Bridg- 
es and  N.  P.  Reid,  my  sons-in-law  the  execu- 
tors of  this  my  last  will  and  testament. 

"Given  under  my  hand  and  seal  this  2d  day 
of  September,  1867.      WilUam  Ragau  [Seal]. 
"Attest: 

"Wm.  HofEman. 
"John  W.  Caay." 

The  iwrts  of  tbe  codicil  which  need  to  be 
considered  are  aa  follows: 

"I  desire  to  make  this  additional  paper  a 
codicil  to  the  will  executed  by  me  on  the  2d 
day  of  September,  1867,  and  in  the  presence  of 
'Wm.  Hoffman  and  John  W.  Clay.  The  same 
to  be  taken  and  considered  a  part  of  said  will. 

"BHrst.  My  son-in-law  Willis  Bridges  being 
in  extremely  poor  health  and  not  able  to  take 
upon  himself  the  labors  of  settling  up  an  es- 
tate I  hereby  revoke  his  appointment  as  one 
of  my  executors,  leaving  N.  P.  Reid  my  sole 
executor. 

"Second.  My  two  younger  daughters  Laura 
and  Anna  Eliza  Ragan  being  unmarried  should 
eitlier  or  both  of  them  die  without  issue,  I 
hereby  will  and  bequeath  her  or  their  share  of 
my  estate  to  the  surviving  sisters  and  if  anj; 
of  them  be  dead,  the  children  of  such  shall 
take  their  mother's  share,  under  the  same  lim- 
itation and  restrictions  that  the  original  will 
conveys  their  share  to  them,  viz.  that  it  is 
to  be  their  sole  and  separate  property  and  not 
subject  to  the  debts  or  control  of  any  husband 
they  now  have  or  may  have  hereafter. 

"Xiiird.  If  I  should  decide  upon  dividing  my 
lands  out  among  my  children  the  portion  given 
to  each  is  to  be  charged  to  her  at  such  price 
as  I  shall  fix  upon  it  and  if  any  one  of  my 
daughters  gets  more  than  her  share  of  my  es- 


tate she  is  to  make  the  rest  equal  to  her  by 
refunding  sufficient  for  that  purpose.    •    *    * 
"Given  under  my  hand  and  seal  this  20th  day 
of  AprU,  1871.  W.  Ragan. 

"Attest: 

"Wm.  HofEman. 

"B.  A.  Seaver." 

The  executor  named  in  the  codicil  refused 
to  serve  and  so,  on  Decenrber  24,  1881,  W.  R. 
Patterson  and  W.  H.  Daugherty  were  ap- 
pointed administrators  -with  the  will  annexed. 
Said  adminlsti'ators  and  some  of  the  persons 
interested  as  devisees  and  legatees  provided 
for  in  the  will,  or  as  children  of  the  devisees 
and  l^atees,  ffled  a  suit  in  the  circuit  court 
of  Montgomery  county,  Ky.,  against  the  other 
persons  interested  as  devisees  and  legatees, 
or  as  heirs  of  said  legatees  and  devisees,  for 
a  partition  of  the  lands  whereof  the  testator 
died  seized  and  which  he  had  devised,  and 
for  a  construction  of  the  will  in  order  to  as- 
certain the  Interests  of  the  various  parties; 
also  for  the  appointment  of  trustees  to  carry 
out  testamentary  directions,  as  far  as  trus- 
tees were  required  for  that  purpose. 

Laura  Park,  her  husband,  EUhu  Park,  and 
her  daughter,  Mary  Park,  who  was  unmar- 
ried and  a  minor  at  the  time  the  suit  was  fil- 
ed, were  named  as  defendants.  These  de- 
fendants were  neither  residents  of  nor  in 
Kentucky,  but  were  residents  of  and  in  Mis- 
souri at  the  time  the  suit  was  commenced, 
and  there  was  no  personal  service  of  process 
on  them.  For  that  reason  defendant  EUhu 
Park  asserts  the  decree  rendered  in  the  Ken- 
tucky case  was  not  binding  upon  him  or  bis 
wife,  Laura,  or  daughter,  Mary,  and  does  not 
affect  the  title  to  which  he  succeeded  as  the 
husband  of  his  wife  find  as  the  heir  of  her 
and  of  his  daughter  in  the  lands  sought  to  be 
partitioned  In  this  action;  but  plaintiffs  say 
defendant,  his  wife,  and  their  daughter  Mary 
were  made  parties  by  constructive  service  ob- 
tained in  accordance  with  the  law  of  the  state 
of  Kentucky.  At  the  foot  of  the  petition  In 
the  Kentucky  case,  was  this  affidavit: 
"State   of  Kentucky,  Bath   County. 

"W.  R.  Patterson  and  W.  H.  Daugherty  say 
the  statements  of  this  petition  are  true. 
"W.  R.  Patterson. 
"W.  H.  Daugherty. 

"Subscrit>ed  and  sworn  to  before  me  by  W. 
•R.  Patterson  and  W.  H.  Daugherty,  March  14, 
1882. 

"T.  H.  Brown,  Examiner  Bath  County,  Ky." 

The  affiants  were  the  administrators  of  the 
will  of  William  Kagan. 

On  the  back  of  the  petition  were  the  follow- 
ing notations: 

"William  Ragan's  Administrators,  etc.,  v.  Elis- 
abeth Everett,  etc.     Petition  in  Equity. 
"Filed   in   office   and   smnmons   and   sixteen 
copies  issued  to  Montgomery  county  and  sum- 
mons and  two  copies  issued  to  Fayette  coun- 
ty.   Warning  order  entered  and  Atty.  Apdt  to 
defend. 
"March   16,  1882. 

"John  li.  P.  Tucker,  C.  M.  C.  0." 
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"Montgomery  CSrcnit  C^art. 

"William  Ragan's  AdminiBtrator,  etc.,  Plain- 
tiffs, y.  Elizabeth  Everett,  etc.,  Defend- 
ants.    Warning  Order. 

"The    defendants   Laura  Park,   BUhu  Park, 
Mary  Park,  Fannie  Jones,  J.  H.  Jones  and  W. 
Z.  Jones 
are 
com 
next 
the 

"W.  A,  Wilson,  a  regular  praetldng  attor- 
ney of  this  court  appointed  to  defend  said  non- 
residents, and  be  hereby  accepts  said  appoint- 
ment. 

"Given  under  my  hand  as  derk  of  the  Mont- 
gomery circuit  court,  March  16,   1882. 

"J.  B.  P.  Tucker,  M.  0.  C.  O." 

This  notation  follows  the  last  notation  su- 
pra: 

"The  order  appointing  the  warning  order  at- 
torney is  mutilated  and  torn  and  the  above  is 
an  exact  copy  as  it  now  appears  from  said 
record  now  in  my  oflBce.       J.  H.  Blount, 

"Clerk  Montgomery  Circuit  Court,  Ky." 

There  was  also  an  entry  of  record  in  the 
Kentucky  case,  under  date  May  25, 1882,  that 
the  attorney  for  the  nonresidents  had  filed  a 
statement  and  was  allowed  $5  to  be  paid  and 
taxed  as  costs.  The  statement  of  the  attor^ 
ney  Is  as  follows: 

"The  atty.  for  the  nonresident  defts.  herein, 
viz.  Laura  Park,  Elihu  Park,  Mary  Park,  Fan- 
nie Jones,  J.  H.  Jones  and  William  Z.  Jones, 
states  that  he  has  written  to  said  nonresidents, 
duly  informing  them  of  the  pendency  of  this 
suit;  that  he  has  received  no  reply  to  such 
communication  from  said  nonresidents,  or  any 
of  them. 

"Wherefore  he  knows  of  no  defense  to  make 
to  this  action  and  sees  no  reason  why  judg- 
ment should  not  be  made,  and  prays  the  court 
to  protect  the  interests  of  said  nonresidents." 
"Wm.   A.  Wilson, 
"Attorney  for  Nonresidents." 

A  guardian  ad  litem  was  appointed  for  all 
the  minor  defendants,  including  Mary  Park, 
and  the  order  recited  that  they  all  had  been 
duly  summoned  in  this  action.  Said  guardian 
ad  litem  answered,  denying  knowledge  of  the 
truth  or  falsity  of  the  allegations  of  the  peti- 
tion, admitting  those  beneficial  to  his  clients, 
and  denying  those  that  were  prejudicial. 

The  portion  of  the  decree  material  to  the 
matter  in  hand  is  as  follows: 

"It  is  not  the  duty  of  the  administrators  to 
sell  any  of  the  land,  which  may  be  allotted 
to  any  of  the  devisees  out  of  the  testator's 
real  estate,  or  to  reinvest  the  proceeds  in  other 
lands,  should  the  portion  or  portions  allotted 
to  any  of  the  testator's  children  be  not  suita- 
ble to  their  condition  or  should  they  desire  it 
sold  and  reinvested  as  provided  by  the  will,  but 
this  court  has  power  and  will  appoint  a  trustee 
or  commissioner  for  that  purpose,  who  will 
be  required  to  be  sworn  and  to  execute  bond 
with  good  security  to  faithfully  discharge  his 
duties.    •    •    • 


"Six  of  the  testator's  children,  viz.  Louisa 
Patterson,  Mary  C.  Reid,  Sarah  Bridges,  Eliz- 
abeth Everett,  Willie  Benton  and  Fannie 
Jones,  by  the  will  take  'a  separate  estate  for 
life  in  their  respective  shares  in  the  testator's 
estate  and  testator's  grandchildren  by  said 
children  take  a  vested  remainder  in  fee  in 
their  respective  mother's  share  subject  to  her 
said  life  estate.  Two  of  the  testator's  children, 
vis.  Laura  Park  and  Anna  Ragan,  take  a  sep- 
arate estate  for  life  in  their  respective  shares 
in  the  testator's  estiite,  with  the  remainder  in 
fee  to  the  respective  issue  should  they  leave 
any,  but  if  either  dies  without  leaving  issue, 
her  share  of  testator's  estate  passes  to  her  sur- 
viving sisters  in  fee,  or  if  any  of  them  be  dead, 
the  children  of  such  take  their  mother's  share 
in  fee." 

On  June  5, 1882,  a  little  more  than  a  month 
after  the  decree  and  at  the  same  term  of  the 
Kentucky  court,  William  Mitchell  was  ap- 
pointed trustee  for  Laura  Park,  to  collect  her 
share  of  the  personalty  from  the  adjolnistra- 
tor  of  the  estate  and  to  reinvest  the  same  In 
real  estate — 

"with  the  title  taken  to  said  Laura  Park  for 
her  separate  and  exclusive  use,  free  from  the 
control  of  her  husband  for  and  during  her 
natural  life  and  at  her  death  the  remainder 
in  fee  to  her  child  or  children;  but  in  the  event 
of  the  death  of  said  Laura  Park  without  having 
Unte,  then  the  title  to  her  share  shall  pass  to 
her  surviving  sisters  in  fee,  or  if  any  of  them 
be  dead,  the  children  of  such  to  take  their 
mother's  share  in  fee — said  trustee  will  report 
his  acts  to  this  court  in  writing  with  a  cer- 
tified copy  of  such  deed  or  deed  as  he  may  ob- 
tain in  making  such  instrument"  (sic).  (Our 
itaUcs.) 

On  December  14,  1882,  at  the  November 
term  of  the  Montgomery  county  Kentudcy  cir- 
cuit court,  final  judgment  in  partition  was 
rendered,  confirming  the  report  of  the  com- 
missioners theretofore  appointed,  which  re- 
port was  that  day  filed,  and  showed  the  lands 
of  William  Ragan's  estate  had  been  divided 
by  the  commissioners  among  the  devisees  ac- 
cording to  the  decree  of  the  court.  The  court 
in  its  final  judgment  confirming  said  report 
made  slight  changes  in  it  to  equalize  the  in- 
terests of  the  various  devisees,  and  directed 
John  Jay  Cornelison,  who  bad  been  appointed 
master  commissioner,  to  "execute  deeds  of 
partition  conveying  all  the  right,  title,  and  in- 
terest of  the  parties  herein,  legal  and  equi- 
table, in  accordance  with  the  will  of  the  testa- 
tor as  herein  construed,  for  the  respective 
lots  as  assigned  and  set  out  in  the  report  of 
division  to  the  parties  thereto  entitled."  The 
said  master  commissioner  thereupon  produced 
such  deeds,  and  they  were  acknowledged  in 
open  court,  examined,  approved,  and  Indorsed 
by  the  court  and  ordered  to  be  recorded.  The 
deed  to  Laura  Park  conveyed  a  parcel  con- 
taining 138  acres  of  land,  which  had  been  set 
apart  to  her  by  the  commissioners  in  parti- 
tion as  her  share  of  her  father's  real  estate, 
and  contained  a  habendum  clause  different 
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from  the  proTteion  In  the  order  appointing 
Mitchell  trustee,  In  that  the  land  was  to  t>e 
held  by  Laura  Park — 

"for  her  sole  and  separate  use  and  as  her  sep- 
arate estate  for  and  during  hir  said  life,  not 
subject  to  the  debts  of  her  present  or  any  fu- 
ture husband,  with  remainder  in  fee  to  the 
issue  of  her  body,  if  she  have  any,  but  if  she 
dies  without  leaving  istue,  the  remainder  in 
fee  to  pass  to  her  surviving  sisters,  or  if  any  of 
them  be  dead,  the  children  of  such  to  take  their 
mother's  share  in  fee."     (Our  italics.) 

The  order  appointing  Mitchell  said,  "With- 
out iMving  issue."  The  same  land  so  coq- 
▼eyed  to  Laura  Park  was  conveyed  by  her 
and  Elihn  Park,  her  husband,  and  their 
daughter  Mary  (then  Mary  Thompson)  and 
her  husband,  Stuart  Thompson,  and  H.  B. 
Kinsolvlug,  the  trustee  selected  by  Laura 
Park  to  act  under  the  will  of  her  father,  to 
Anna  E.  Burchett,  formerly  Anna  E.  Ragan, 
the  daughter  whose  interest  in  the  lands  de- 
pended, as  did  Laura  Park's  on  the  codicil  to 
their  father's  wlU.  This  conveyance  was  dat- 
ed December  81, 1897,  and  contained  the  same 
habendum  clause  as  the  one  contained  in  the 
deed  from  the  master  in  chancery  to  Laura 
Park.  With  the  proceeds  of  this  land  and  of 
Laura  Park's  Interest  in  the  personal  estate 
of  her  father,  William  Ragan,  the  land  in- 
volved in  the  action  at  bar  was  purchased,  ex- 
cept the  aforesaid  29  acres ;  and  Ellhu  Park 
says,  except  91  acres  more,  for  which  be 
claims  be  paid  part  of  the  purchase  price. 
All  but  one  or  two  of  the  deeds  (which  fol- 
lowed the  language  of  the  order  appointing 
Mitchell),  conveying  to  Laura  Park  t^e  lands 
Involved  in  the  present  case,  that  were  ac- 
quired from  different  vendors,  contain  this 
recital: 

"The  consideration  paid  for  this  deed  is  part 
of  a  trust  fund  arising  from  the  will  of  William 
Ragan,  late  of  Montgomery  county,  Kentucky, 
who  was  the  father  of  Laura  Park,  and  said 
land  by  the  terms  of  said  will,  is  her  scnarate 
estate  for  life,  with  remainder  in  fee  to  her  is- 
sue, should  there  be  any ;  hut  if  she  diet  icith- 
out  leaving  itsue,  to  vest  in  her  surviving  sisters 
in  fee,  or  if  any  of  them  be  dead,  the  children 
of  such  to  take  their  mother's  share  in  fee." 
(AU  italics  ours.) 

One  of  the  deeds  was  made  by  the  defend- 
ant Elihu  Park  directly  to  his  wife  Laura.  It 
conveyed  160  acres  of  land,  recited  a  consid- 
eration of  $5,000,  and  contained  a  habendum 
clause,  including  the  words  "without  leaving 
issue,"  Immediately  following  the  description 
of  the  land  conveyed. 

Another  of  the  deeds,  conveying  land  in 
Missouri  to  Laura  Park  (namely  the  deed 
wherein  Oscar  Wells  was  grantor),  contained 
a  habendum  clause  in  this  language: 

"To  have  and  to  hold  the  premises  aforesaid 
with  all  and  singular  the  rights,  privilpicefi,  ap- 
purtenances and  immmaities  thereunto  belonging 


of  the  second  part  as  her  exclusive,  separate 
estate,  free  from  any  debts  or  interest  or  control 
of  her  present  or  any  future  husband,  for  life, 
with  remainder  in  fee  to  her  issue,  if  any  sur- 
vive her ;  if  not,  then  to  her  sisters  surviving 
her  and  the  children  of  such  as  may  be  dead, 
forever." 

The  coort  below  in  Its  decree  in  the  pres- 
ent case  ascertained  the  respective  interests 
in  the  lands  In  controversy  of  the  various  par- 
ties to  the  action,  but  those  findings  need  not 
be  given  except  as  they  concern  the  rights  of 
Elihu  Park.  Putting  aside  the  ruling  regard- 
ing his  Interest  In  the  aforesaid  29  acres, 
about  which  there  is  no  controversy,  the  court 
found  the  remaining  416.76  acres,  at  the  death 
of  Laura  Park,  descended  to  and  became  the 
property  of  the  various  plaintiffs  and  defend- 
ants according  to  their  respective  Interests  as 
found  by  the  court,  except  that  the  defendants 
Elihu  Park  and  Stuart  Thompson,  the  sur- 
viving husband  of  Mary  Park,  who,  as  said, 
was  the  daughter  of  Elihu  and  Laura  Park, 
were  decreed  to  have  no  right,  title,  or  in- 
terest in  said  416.76  acres  or  any  part  thereof. 

In  rendering  this  judgment  the  court  below 
gave  effect  to  the  decree  of  the  Montgomery 
county,  Ky.,  circuit  court,  construing  the  wiU 
and  ordering  partition  of  the  lands  of  Wil- 
liam Ragan's  estate,  and  held  the  Parks,  hus- 
band, wife,  and  daughter,  were  bound  by  said 
decree. 

Defendant,  contending  the  decree  was  not 
binding  on  them,  claims  to  own  an  undivided 
three-eighths  in  fee  simple  in  the  416.76  acres, 
upon  the  following  theory:  That  Laura  Park 
took  a  life  estate  under  the  wUl  of  her  father, 
with  a  vested  remainder  in  her  daughter, 
Mary,  after  the  birth  of  the  latter.  Mary 
Park  married  Stuart  Thompson,  and  died 
leaving  him  surviving ;  said  Stuart  under  the 
law  of  Missouri  inherited  one-half  of  the  in- 
terest of  Mary  Park  in  the  lands  in  contro- 
versy; Laura  Park,  her  mother,  inherited 
one-fourth,  and  defendant  Blihn  Park  the  oth- 
er one-fotu:tb.  At  the  death  of  the  mother,  de- 
fendant inherited  one-half  of  her  interest, 
that  is,  one-eighth,  which,  plus  the  one-fourth 
or  two-eighths  he  had  inherited  from  bis 
daughter,  vested  in  him  an  undivided  three- 
dghths.  He  also  claims  that  as  there  was  is- 
sue bom  of  his  marriage  with  Laura  Park, 
he  is  entitled  to  an  estate  by  the  curtesy  in 
the  undivided  one-eighth  of  Laura  Park's  in- 
terest, which  passed  to  her  collateral  heirs. 
This  appeal  was  taken  by  him  from  the  judg- 
ment. 

Other  facts  will  be  stated,  if  necessary,  in 
the  course  of  the  opinion. 

[1]  We  stated  the  facts  in  this  case  in  full 
for  the  purpose  of  disposing  of  the  appeal  on 
the  merits.  To  do  so  it  would  be  necessary  to 
decide  whether  or  not  defendant,  his  wife  and 
daughter,  were  affected  by  the  decree  of  the 
iCentucky  court,  ascertaining  and  defining  the 


or  in  any  wise  appertaining  unto  the  said  party  i  interests  of  the  wife  and  daughter  under  the 
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will  of  WUllam  Ragall,  an  Inquiry  the  an- 
swer to  which  depends  on  the  suffldency  of 
the  steps  taken  to  give  constructive  notice  to 
the  Missouri  defendants  of  the  pendency  of 
the  suit.  Whether  the  proceedings  to  give 
notice  were  adequate  for  that  purpose  is  a 
matter  controlled  by  the  law  of  Kentucky, 
and  not  by  that  of  MlssourL  13  Ency.  Law 
(2d  Ed.)  p.  991 ;  Monroe  t.  Douglass,  4  Sandf . 
Ch.  (N.  T.)  126,  affirmed  6  N.  T.  447;  Hunt  v. 
Mayfleld,  2  Stew.  (Ala.)  124;  C^assldy  T. 
Leitch,  2  Abb.  N.  C.  (N.  Y.)  315. 

[2]  The  circuit  court  of  Montgomery  coun- 
ty was  shown,  by  a  statute  of  Kentucky  which 
was  put  in  evidence,  to  possess  general,  legal, 
and  equitable  jurisdiction,  and  to  have  cogni- 
zance of  all  cases  not  exclusively  delegated 
to  some  other  tribunal.  O.  S.  of  Ky.  1883,  c. 
28,  art  4,  {  1,  This  being  so,  it  wUl  be  pre- 
sumed to  have  had  jurisdiction  of  the  subject- 
matter  of  the  suit  brought  by  the  adminis- 
trators of  the  win  of  William  Ragan  for  par- 
tition of  the  lands  belonging  to  Lis  estate,  the 
appointment  of  trustees  needed  to  carry  out 
the  directions  of  the  will  regarding  the  es- 
tates devised  to  the  daughters,  the  investment 
of  the  personalty  in  land,  and  for  a  construc- 
tion of  the  will  to  make  clear  the  duties  of 
the  administrator  In  carrying  out  the  trus& 
the  testator  had  created.  Butcher  v.  Browns- 
ville Bank,  2  Kan.  70,  83  Am.  Dec.  446; 
Specklemeyer  v.  Dalley,  23  Neb.  101,  36  N.  W. 
356,  8  Am.  St.  Rep.  119;  Leach  v.  Llnde,  70 
Hun.  145,  24  N.  Y.  Suiqp.  176 ;  13  Ency.  Law 
(2d  Ed.)  p.  997,  and  citations  in  notes. 

[3]  All  the  property,  both  real  and  person- 
al (the  res),  title  to  which  would  be  affected 
by  the  judgment  in  the  suit,  was  before  the 
eourt  and  in  its  territorial  Jurisdiction;  but 
notice,  either  actual  or  constructive,  to  the 
imrties  interested,  was  essential  to  conclude 
them  by  a  decree  concerning  their  titles.  2 
Freeman,  Judgments  (4th  Ed.)  H  556,  557, 
611 ;  Monroe  v.  Douglass,  supra ;  Windsor  v. 
McVeigh,  93  U.  S.  279,  23  L.  Ed.  914 ;  Brad- 
street  V.  Ins.  Co.,  3  Sumn.  600,  Fed.  Cas.  No. 
1793 ;  Hassall  v.  Wilcox,  130  U.  S.  493,  9  Sup. 
Ct.  590,  32  L.  Ed.  1001.  This  rule  has  been 
applied  in  suits  to  partition  lands  when  some 
of  the  owners  were  nonresidents  of  the  states 
where  the  lands  lay  and  the  suits  were 
brought  Krelger  v.  Sonne,  151  Ky.  739,  152 
S.  W.  936;  Mason  v.  Messenger  &  May,  17 
Iowa,  261,  270.  But  though  notice  is  required, 
actual  notice  is  not    Cases  supra. 

The  plalntlft  introduced  in  evidence  certain 
sections  of  the  Kentucky  statutes  to  show 
constructive  notice  of  the  suit  In  the  Mont- 
gomery circuit  court  was  given  to  the  three 
Park  defendants  therein ;  and  plaintiffs  have 
dted  in  their  brief  certain  decisions  of  the 
Court  of  Appeals  of  Kentucky  construing  the 
statutes  providing  for  a  warning  order  to 
nonresidents;  construing  also  the  appoint- 
ment of  an  attorney  "to  make  diligent  ef- 
forts to  infomC'  said  defendants  "by  mall 


concerning  the  pendency  and  nature  of  the 
action  against"  them,  as  one  of  the  statutory 
provisions  reads.    This  method  of  notifying 
nonresidents  of  litigation  to  which  they  were 
parties  took  the  place  in  Kentucky,  at  the 
time  of  the  suit  In  Montgomery  county,  of  no- 
tice by  an  order  of  publication,  and  the  stetis 
prescribed  must  have  been  followed  substan- 
tially for  the  notice  to  be  effective.    Carr's 
Adm'r  v.  Carr,  92  Ky.  552,  18  S.  W.  453,  36 
Am.  St.  Bep.  614.    Sections  57,  58,  and  59  of 
Bullitt's  Code  of  1883,  were  proved  ;  but  sec- 
tion 60,  which  the  Kentucky  decisions  hold 
fixes  and  determines  the  moment  when  jarls- 
dlctlon  is  completely  acquired  by  following 
the  steps  prescribed  to  notify  a  nonresidoit,' 
was  not  proved.     Nor  were  any  of  the  deci- 
sions   of    the    Kentucky    Court  of   Appeals, 
which  have  adjudicated  the  effect  of  said 
statute,  put  in  evidence,  or  their  doctrines 
otherwise  proved;    and  no  stipulation  was 
made   that    the  relevant   law  of    Kentucky 
might  be  noticed  without  proof  of  it.    The 
question  of  whether  there  was  notice  to  the 
Missouri  defendants  of  the  suit,  U  It  should 
be  decided  without  the  aid  of  the  omitted 
Kentucky  law,  would  be  answered  in  the  n^- 
atlve.     The  statement  filed  by  the  warning 
attorney  of  what  had  been  done  did  not  show 
he  had  made  diligent  efforts  to  inform  the 
Missouri  defendants  by  mail  of  the  pendency 
of  the  action,  or  that  he  had  made  any  effort 
to  inform  them  of  its  nature ;  but  merely  said 
he  had  written  to  them  of  the  pendency  of  the 
suit,  and  had  received  no  reply.    Nor  did  the 
statement  say  where  he  had  addressed  bis  let- 
ter, though  section  68  of  Bullitt's  Code  pro- 
vided that  in  the  affidavit  required  to  be  made 
by  the  plaintiffs  in  a  suit  in  order  to  obtain 
a  warning  order  should  t>e  stated  the  post 
office  nearest  the  place  where  said   defend- 
ants resided;    no  doubt  for  the  purpose  of 
having  the  warning  order  attorney  communi- 
cate with  them  by  correspondence  addressed 
to  that  post  office.     Other  sections  of  the 
Kentucky    Statutes   bearing  upon   when  th*/ 
Montgomery   court   acquired  jurisdiction   of 
the  Missouri  defendants  so  as  to  bind  tlicm  by 
its  decree,  and  the  decisions  construing  those 
statutes,  were  they  before  us,  might  show 
jurisdiction  had  been  obtained  so  far  as  to 
make  the  decree  good  against  attack  in  this 
collateral  action.    As  to  that  we  cannot  de- 
cide in  the  condition  of  the  present  record. 

[4]  Not  only  is  the  record  deficient  in  the 
evidence  needed  to  pass  upon  the  question  of 
jurisdiction,  but  no  statute  of  Kentucky  or 
other  evidence  of  the  law  prevailing  there 
was  put  in  evidence  to  eludlcate,  perchance, 
the  meaning  of  the  words  "die  without  issue," 
and  "die  without  leaving  Issue,"  yet  the  effect 
of  William  Ragan's  will  and  of  the  Kentucky 
decree  construing  It  may  depend  on  the  mean- 
ing of  said  words  as  defined  in  the  law  of  that 
state.  This  controversy  ought  to  be  deter- 
mined by  said  law ;  for  the  testamentary  dis- 
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positions  made  by  William  Bagan  presum- 
ably were  made  with  the  law  of  his  domicile 
In  mind,  and  bis  Intentions  should  be  ascer- 
tained in  the  light  of  it  Ford  v.  Ford,  70 
Wis.  19,  33  N.  W.  188,  5  Am.  St.  Rep.  117; 
Staigg  T.  Atkinson,  144  Mass.  564,  12  N.  B. 
354.  Although  we  would  be  justified,  perhaps. 
In  deciding  the  case  according  to  our  own  law, 
we  have  concluded  to  remand  It  to  the  court 
below  for  a  retrial,  in  order  that  the  parties. 
If  they  desire,  may  make  proof  of  any  Ken- 
tucky statutes  or  decisions  which  bear  upon 
the  questions  IhTolved. 

[6]  The  plaintiffs  say  Laura  Park  took  by 
her  father's  will,  either  a  life  estate  or  at 
most  a  defeasible  fee  which  terminated  wheii 
she  died  without  leaving  surviving  issue; 
that  therefore,  regardless  of  the  decree  of  the 
Montgomery  circuit  court,  at  Laura  Park's 
death,  her  daughter  having  predeceased  her, 
the  limitation  over  in  the  codicil  to  her  sur- 
viving sisters  and  the  heirs  of  any  sister  who 
was  dead  took  effect.  We  are  cited  to  sev- 
eral Missouri  cases  supposed  to  support  that 
proposition.  We  will  not  undertake  to  decide 
whether  they  do  or  not,  but  again  say  the 
matter  should  be  determined  by  Kentucky 
law.  The  property  disposed  of  by  the  will  In 
favor  of  Laura  Park  was  land  and  personal 
property,  directed  to  be  invested  in  land  for 
her  when  she  married,  or  before,  if  she  de- 
sired. This  was  an  imperative  direction,  an<f 
left  the  executors,  or  whosoever  should  ex- 
ecute the  testamentary  trust,  no  discretion. 
It  was  a  conversion  of  the  personal  assets  in- 
to land,  at  least  upon  Laura  Park's  marriage. 
And  In  fact  the  pfersonalty  actually  was  In- 
vested In  land.  If  she,  her  daughter  and  hus- 
band were  notified  constructively  of  the  Ken- 
tucky suit,  then,  wherever  the  proceeds  of 
the  property  willed  to  her  were  invested,  the 
decree  in  the  suit  controlled  the  title  to  the 
Investment.  Monroe  v.  Douglass,  4  Sandf.  Ch. 
(N.  T.)  126.  But  even  if  the  decree  was  not 
binding  and  the  estates  taken  by  her  and  her 
daughter  under  the  will  must  be  ascertained 
without  reference  to  it,  the  determination,  as 
bald  above,  should  be  according  to  the  law  of 
the  testator's  domicile. 

The  proposition  is  asserted  that  defendant 
Is  estopped  to  deny  the  Kentucky  decree  Is 
controlling  as  to  his  interest  in  the  lands  in 
controversy,  even  if  the  notice  attempted  to 
be  given  therein  to  him,  his  wife  and  daughter 
was  not  effective.  If  that  position  is  well 
taken,  the  decree  ought  to  be  given  effect  re- 
gardless of  the  question  of  notice.  Whether 
or  not  it  is  well  taken  turns  on  what  was 
done  by  Mary  Park  subsequently  to  the  de- 
cree, although  plaintiffs  say  It  turns,  too,  on 
what  defendant  and  his  wife,  Laura,  did.  We 
have  shown,  in  stating  the  facts  of  the  case, 
that  two-eighths  of  the  title  claimed  by  de- 
fendant Is  as  a  direct  heir  of  his  daughter, 
Mary,  and  one-eighth  is  as  the  heir  of  his  wife, 
to  one-half  of  a  two-elgbUis  interest  alleged  to 


have  been  inherited  by  his  wife  from  their 
daughter.  He  also  claims  an  estate  by  the 
curtesy  in  the  other  one-eighth  Interest  his 
wife  is  alleged  to  have  inherited  from  the 
daughter.  Therefore  the  entire  estate  claim- 
ed by  defendant  is  derived,  either  immediate- 
ly or  mediately,  from  Mary  Park ;  and,  unless 
said  Mary  was  estopped  herself  to  deny  the 
binding  force  of  the  Kentucky  decree  as  re- 
gards her  estate  in  the  lands  involved  in  this 
action,  the  defendant  is  not  estopped  by  rea- 
son of  privity  with  her — is  not  estopped  to 
claim  partly  by  direct  inheritance  from  her 
and  partly  from  his  wife,  who  had  inherited 
from  her.  The  fact  relied  upon  to  raise  an 
estoppel  is  the  sale  and  conveyance  of  the  138 
acres  of  Kentucky  land  conveyed  to  Laura 
Park  by  John  Comelison,  master  commis- 
sioner, as  the  portion  of  the  lands  of  the  es- 
tate of  William  Ragan  allotted  to  Laura  Park 
by  the  commissioners  appointed  to  make  par- 
tition among  the  devisees  of  said  testator. 
This  land  was  sol ^  to  Anna  E.  Burehett,  and 
conveyed  to  her  by  a  deed  executed  by  H.  B. 
Klnsolvlng,  the  trustee  appointed  to  execute, 
for  Laura  Park,  the  power  conferred  in  Wil- 
liam Ragan's  will  to  dispose  of  the  land  de- 
vised to  any  of  his  daughters,  if  it  became 
unsulted  to  her  condition  in  life,  and  to  rein- 
vest the  proceeds  In  other  land.  Blibu, 
Laura,  and  Mary  Park  (then  Mary  Thompson) 
and  her  husband,  Stuart  Thompson,  joined 
with  the  trustee  Klnsolvlng  in  the  execution 
of  the  deed  to  Anna  G.  Burchett  The  land 
was  conveyed  15  years  after  the  date  of  the 
Kentucky  decree.  Mary  Park  was  a  minor 
when  the  decree  was  rendered.  Assuming 
that  Mary  Park  was  not  notified  of  the  suit 
by  the  warning  order,  and  hence  was  not 
bound  by  the  decree,  then,  if  there  was  no 
estoppel  to  prevent  her  from  asserting  her 
interest  In  her  grandfather's  estate,  defend- 
ant stands  in  the  same  position  in  that  re- 
gard, as  he  himself  did  nothing  except  to 
sign  said  deed  to  enable  his  wife  to  pass  her 
title.  GUI  v.  Fauntleroy,  8  B.  Mon.  (Ky.)  177. 
[I]  We  hold  the  fact  that  Mary  Park  join- 
ed the  deed  conveying  the  Kentucky  lands 
did  not  estop  her  (as  against  the  other  dev- 
isees in  the  will)  to  deny  that  the  decree  de- 
fining her  mother's  interest  and  her  Interest 
determined  her  interest  In  the  Missouri  lands 
purchased  with  the  proceeds  of  her  mother's 
portion  of  the  prc^erty,  real  and  personal, 
of  William  Ragan's  estate.  When  Mary  Park 
signed  said  deed,  probably  she  knew  of  the 
decree;  but  the  act  relied  on  was  too  slight 
and  remote  a  reco^tion  of  the  decree,  if  a 
recognition  at  all,  to  raise  an  estoppel.  More- 
over, it  nowhere  appears  anything  was  done 
by  the  parties  who  claim  against  defendant  in 
the  present  case,  or  those  under  whom  said 
parties  claim,  on  the  strength  of  Mary  Park 
having  joined  in  said  deed,  which  would  be 
prejudicial  to  the  present  claimants  against 
Elihu  Park  were  it  not  held  Mary  Park,  and 
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defendant  EUhu,  In  asserting  a  title  derlred 
from  ber,  were  estopped  to  dispute  sbe  was 
bound  by  tbe  decree.  State  v.  Lalea,  52  Mo. 
396.  If  she  was  not  constructively  a  party  to 
tbe  Kentucky  suit,  th&n  ber  title  and  Interest 
In  the  land  In  controversy  here  should  be  as- 
certained by  an  Independent  construction  of 
tbe  will,  but,  as  said  above,  according  to  tbe 
law  of  tbe  testator's  domicile. 

Tbe  case  of  McCune  v.  GoodwlUle,  cited  by 
plaintiffs,  is  not  apposite ;  for  there  tbe  court 
held  an  Ohio  judgment  determined  the  rights 
of  the  parties  to  tbe  suit  in  Missouri  lands  be- 
cause, if  some  of  tbe  parties  bad  not  been 
brought  before  the  Ohio  court,  (and  really  it 
was  held  they  had  been),  they  had  all  made 
partition  among  themselves  In  pursuance  of 
the  Ohio  decree.  204  Mo.  306,  336,  102  8.  W. 
997.  There  was  no  partition  among  tbe  dev> 
isees  of  William  Kagan  to  carry  out  tbe 
findings  of  the  Kentucky  decree,  but  only  a 
sale  of  Laura  Parks'  land  to  Anna  El  Burcb- 
ett 

Possibly  defendant  is  estopped,  by  the  re- 
citals in  tbe  conveyance  be  made  to  his  wife 
of  some  parcels  of  tbe  lands  involved  In  this 
action,  to  assert  an  Interest  In  those  parcels, 
contrary  to  tbe  effect  of  bis  recitals;  but  this 
question,  as  well  as  what  tbe  effect  is,  should 
be  reserved  for  decision  after  the  Kentucky 
law  is  proved,  as  the  force  of  some  of  tbe 
recitals  turns  on  that  law. 

Tbe  judgment  is  reversed,  and  tbe  cause  re- 
manded. 

All  concur,  except  WOODSON,  J.,  absent 


SORRELL  et  at.  v.   BRADSHAW. 
(No.  20841.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  4,  1920.) 

1.  Descent  and  distribution  <S=3 1 7  — Brothers 
and  parents  inherit  from  deceased  sister  re- 
mainderman. 

Where  the  grantor  conveyed  land  to  his  wife 
for  life,  remainder  to  his  daughter,  and  the 
daughter  died  childless  and  intestate,  her  es- 
tate, under  the  statutes  of  descent  and  dis- 
tribution, would  descend  to  her  parents  and 
ber  surviving  brothers  and  sisters. 

2.  Estoppel  ®=347— Conveyance  carries  after- 
acquired  interest. 

Where  a  life  tenant  conveyed  land  by  war- 
ranty deed,  after-acquired  title  which  descended 
on  tbe  life  tenant  upon  death  of  tbe  remainder- 
man passed  under  the  deed  by  operation  of 
law. 

3.  Husband  and  wife  <@=»l  19(3)— Deed  direct 
from  husband  to  wife  oarrias  the  equitable, 
but  not  legal,  title. 

Where  a  husband  by  direct  conveyance 
granted  land  to  his  wife  for  life,  tbe  remainder 
to  his  daughter,  the  deed  vested  the  wife  with 


tbe  equitable  title  to  tbe  life  estate,  but  the 
legal  title  remained  in  the  husband  in  trust  for 
tbe  wife's  use  and  benefit,  and  upon  death  of 
the  husband  during  wife's  life  the  legal  title 
would  vest  in  her. 

4.  Homeetead  «=3 1 67— Conveyance  of  property 
and  departure  from  th«  state  Is  aa  abaadon^ 
meat  of  a  homestead. 

Where  a  husband  who  had  established  a 
homestead  on  land  conveyed  tbe  same  to  his 
wife  for  life  remainder  to  his  daughter,  and 
then  departed  from  the  state,  never  return- 
ing, his  homestead  rights,  under  Act  March  24. 
1873  (Laws  1S73,  p.  16)  were  abandoned,  bo 
where  judgment  was  subsequently  obtained 
against  tbe  husband  and  the  land  sold  under 
execution  the  purchaser  acquired  all  title  which 
the  husband  had  at  the  time  of  rendition  of  the 
judgment. 

5.  Estates  «=s  10(2)— Merger  of  equitable  and 
legal  estate. 

Where  a  wife,  by  virtue  of  her  husband's 
direct  conveyance,  received  equitable  life  es- 
tate, and  thereafter  all  of  the  rights  of  tbe 
husband  were  sold  on  execution  and  acquired^ 
by  the  wife,  tbe  equitable  life  estate  of  tbe 
wife  became  merged  in  the  legal  estate  and  fee 
thus  obtained,  if  the  legal  title  passed  by  the 
execution  sale. 

6.  Homestead  $=3i29(l)  —  Exeention  against 
grantor  not  enforceable  against  homestead 
where  grantees  were  purchasers  for  valaa. 

Where  a  husband  for  valuable  consideration 
conveyed  land  to  his  wife  for  life,  remainder  to 
his  daughter,  and  they  stood  in  the  position  of 
purchasers  in  good  faith  for  value,  their  title 
cannot  be  divested  on  sale  of  husband's  inter- 
est on  execution  under  judf^ment  subsequently 
obtained,  notwithstanding  the  husband  aban- 
doned his  homestead  in  the  lands  and  tbe  vrife 
failed  to  file  the  homestead  declaration  as  au- 
thorized by  Acts  1895,  p.  185. 

7.  Execution  «=»4I— Legal  title  of  trastea  cm- 
■ot  be  sold  on  execution. 

Where  the  judgment  debtor  merely  held  tbe 
legal  title  as  trustee,  it  does  not  pass  on  ex- 
ecution sale. 

8.  Quieting  title  «s>l  9— Statutory  suits  to  tfe-  . 
terrolne  title  may  or  may  not  be  eqnitable, 
depending  on  the  rights  involved. 

Suits  under  Rev.  St.  1909,  §  2535,  are  stat- 
utory proceedings  which  may  or  may  not  l>e 
equitable  actions,  depending  on  the  issues  in- 
volved; hence  where  no  equitable  rights  were 
set  up  by  either  party  such  a  suit  is  not 
equitable  in  its  nature. 

Appeal  from  Circuit  Court,  Maries  Coonty : 
J.  O.  Slate,  Judge. 

Suit  to  determine  title  by  Wm.  Sorrell  and 
others,  against  Joanna  Bradsbaw,  who  filed 
cross-bilL'  From  a  Judgment  for  plaintiffs, 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

Plaintiffs  brought  suit  to  ascertain  and  de- 
termine the  title  to  a  tract  of  land  In  Maries 
county.     They  alleged  ownership  in  them- 
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selves  as  heirs  of  their  f afher,  E.  X  Sorrell, 
and  of  their  sister,  Fannie  B.  Sorrell  Tayloe, 
subject  to  the  life  estate  of  their  mother, 
Mary  M.  Sorrell.  Defendant  filed  an  answer 
and  cross-bill,  denying  plaltatilTs  alleged  title 
and  claiming  ownership  in  fee  in  herself, 
and  by  a  second  count  claiming  title  by  ad- 
verse possession.  Judgment  went  In  favor  of 
the  plaintiffs,  and  defendant  has  duly  ap- 
pealed. 

The  following  facts  appear  in  the  record: 
The  three  plaintiffs  are  the  sons  of  B.  J.  Sor- 
rell, deceased,  and  his  wife,  Mary  M.  Sorrell, 
who  is  still  living.  A  fourth  child,  Fannie 
B.  Sorrell  Tayloe,  married  and  died  in  1901 
cbUdless  and  Intestate,  so  far  as  this  record 
shows.  The  land  In  question  belonged  to  F 
J.  Sorrell.  On  April  27,  1878,  E.  J.  SorreU, 
while  occupying  the  land  as  a  homestead, 
conveyed  It  to  his  wife,  Mary  M.  Sorrell,  and 
to  his  daughter,  Fannie  E.  SorreU,  by  war- 
ranty deed,  granting,  however,  a- life  estate 
only  to  the  wife,  with  remainder  over  to  the 
daughter.  He  then  went  to  Texas  and  never 
returned.  The  wife  and  children  remained 
on  the  homestead  for  10  or  11  years  thereaft- 
er. The  land  in  suit  was  sold  on  October  15, 
1879,  under  an  execution  issued  upon  a  Judg- 
ment rendered  against  E.  J.  Sorrell  on  April 
17,  1879,  and  William  Smith  became  the  pur- 
chaser and  on  the  same  day  received  a  deed 
therefor.  This  deed  purported  to  conv^  all 
of  the  "right,  title  and  interest  of  E.  J.  Sor^ 
rell."  On  January  19,  1880,  Smith  and  wife 
conveyed  the  land  to  Mrs.  Sorrell.  At  the 
time  of  the  trial  Mrs.  Tayloe's  husband  had 
not  been  heard  of  for  10  or  12  years,  and, 
according  to  rumor,  had  died  in  Texas  about 
1903  or  1905.  E.  J.  Sorrell  died  about  1908 
.or  1909.  On  August  2,  1898,  Mary  M.  Sor- 
rell, "as  a  single  person,"  conveyed  the  land 
by  warranty  deed  to  William  Smith  and  J. 
W.  Nieweg.  By  mesne  conveyances  the  title 
passed  to  defendant  In  1903,  and  she  took 
possession  and  paid  taxe^  Mow  long  defend- 
ant remained  in  possession  or  paid  taxes  the 
record  does  not  show. 

No  other  material  evidence  appears.  No 
declarations  of  law  were  asked  or  given. 
The  judgment  is  to  the  effect  that  plaintiffs 
are  the  owners  of  the  land,  subject  to  a  Ufe 
estate  for  the  term  of  the  life  of  Mary  M. 
Sorrell,  and  that  defendant  is  the  owner  of 
that  life  estate. 

J.  J.  Orites  and  J.  Ellis  Walker,  both  of 
Rolla,  for  appellant. 

Frank  H.  Farrls,  of  Rolla,  and  L.  B.  Hut- 
chisel,  of  Vienna,  for  respondents. 

WILtlAMSON,  J.  (after  stating  the  facts 
as  above).  [1,  2]  The  conrmon  source  of  title 
In  this  case  is  E.  J.  Sorrell.  He  conveyed  a 
life  estate  to  his  wife,  Mary  M.  Sorrell,  with 
remainder  over  -  to  his  daughter,  Fannie  E. 
Sorrell,  afterwards  Mrs.  Tayloe.  The  daugh- 
ter died  childless  and  intestate  In  1901,  and 
•   ,222S.W.-a5 
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whatever  interest  die  bad  vested  by  inheri- 
tance, under  our  statutes  of  descent  and  dis- 
tribution, in  her  three  brothers,  respondents, 
and  ber  father  and  mdther;  each  inheriting 
an  undivided  one-flfth  interest  in  the  remain- 
der estate.  Whatever  title  Mary  M.  SorreU 
had  she  conveyed  to  appellant  in  1898,  by 
wari^nty  deed.  The  question  to  be  determin- 
ed is.  What  title  passed  from  Mary  M,  Sor- 
rell to  appellant?  It  is  undisputed  that  she 
conveyed  an  estate  for  the  term  of  her  own 
life  If  she  had,  or  thereafter  acquired,  any 
other  title,  it  also  passed,  by  operation  of 
law.  Wood  V.  Smith,  193  Mo.  484,  loc.  cit 
490,  91  S.  W.  85.  Upon  the  death  of  fi.  J. 
Sorrell  in  1908,  his'  undivided  one-fifth  in- 
terest in  the  estate  in  remainder  vested  In  his 
three  sons,  the  respondents  in  this  action, 
subject  to  the  dower  rights  of  Mrs.  Sorrell,  ■ 
and  such  rights  as  Mrs.  Sorrell  thus  acquir- 
ed also  passed  to  ber  grantee,  the  appellant. 
Since'  Mrs.  Sorrell  was  already  the  owner  of 
a  life  estate  in  this  land,  the  interest  she 
thus  acquired  became  merged  in  that  estate 
and  need  not  further  be  considered. 

[3]  The  conveyance  from  E.  J.  Sorrell  di- 
rectly to  his  wife  vested  the  equitable  tltl« 
to  the  life  estate  In  her,  but  the  legal  title 
ronalned  in  the  husband,  in  trust,  however, 
for  her  use  and  benefit.  Stark  v.  Kirchgraber, 
186  Mo.  633,  loc.  cit.  422,  85  S.'W.'868, 105  Am. 
St.  Rep.  629,  and  cases  there  dted.  Upon  the 
death  of  the  husband  during  the  lifetime  of 
the  wife  the  trust  termiitated,  and  the  legal 
title  to  the  life  estate  would  then  have  vest- 
ed in  Mary  M.  Sorrell  but  for  the  fact  that 
she  had  theretofore  conveyed  the  property  to 
appellant  by  warranty  deed.  By  reason  of 
that  conveyance,  this  subsequoitly  acquired 
legal  title  also  passed  to  the  appellant.  Mrs. 
Sorrell  also  inherited  an  undivided  one-flftb 
interest  in  the  estate  in  remainder  from  ber 
daughter,  Mrs.  Tayloe,  and  this  subsequently 
acquired  estate  also  passed  by  her  convey- 
ance to  the  appellant.  Unless  affected  by 
the  execution  sale  and  the  conveyances  there- 
under, the  respondents  are  the  owners  of  an 
undivided  four-fifths  interest  in  the  estate 
in  remainder,  and  the  appellant  is  the  owner 
of  the  remaining  undivided  one-flfth  inter- 
est, and  also  of  the  life  estate.  The  effect 
of  the  sale  under  the  execution  remains  to  be 
determined. 

[4-»]  B.'  J.  Sorrell  acquired  a  homestead  in 
the  lands  in  question  about  1876.  A  judg- 
ment was  obtained  against  him  in  April, 
1879,  an  execution  was  issued  thereon,  and 
the  lands  were  sold  on  October  15, 1879.  But 
on  April  27,  1878,  Sorrell  had  conveyed  the 
lands  to  his  wife  and  daughter,  and  had  gone 
to  Texas,  leaving  his  wife  and  chUdren  in 
possession  of  the  homestead.  Appellant  con- 
tends that  Sorrell  thus  abandoned  the  home- 
stead ;  that  under  the  law  as  it  then  was  no 
homestead  right  accrued  to  Mrs.  Sorrell  or 
the  children,  and  that  the  sale  of  the  lands 
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under  exccnttai  veated  i>erfect  title  in  the 
imrctutaer,  Smith,  and  that  his  title  bo  ac- 
paired  has  been  vested,  by  Bubseonent  convey- 
ances, in  the  appellant  This  contention  sug- 
gests an  inquiry  into  the  state  of  the  law.  re- 
specting homesteads  at  the  time  these  trans- 
actions occurred. 

[7]  By  an  act  approved  March  24.  1873 
(Laws  1873,  p.  16)  the  General  Assembly  al- 
lowed to  every  head  of  a  family  a  homestead 
of  not  exceeding  100  acres,  and  of  a  value 
not  exceeding  11,500,  and  provided  that  such 
homestead  should  be  exempt  from  sale  under 
execution.  It  was  further  provided  by  this 
act  that— 

"Any  married  woman  may  file  ber  claim  to  the 
tract  or  lot  of  land  occupied  or  daimed  by 
her  and  her  husband,  or  by  ber,  if  abandoned 
by  her  husband,  as  a  homestead;  said  claim 
shall  set  forth  the  tract  or  lot  claimed,  that  she 
is  the  wife  of  the  person  in  whose  name  the 
said  tract  or  lot  appears  of  record,  and  aaid 
claim  shall  be  acknowledged  by  ber  before  some 
officer  authorized  to  talce  proof  or  acknowledg- 
ment of  instruments  of  writing  affecting  real  es- 
tate, and  be  filed  in  the  recorder's  office,  and 
it  shall  be  the  duty  of  the  recorder  to  re- 
ceive and  recbrd  the  same." 

This  law  was  in  effect  until  1895.  See 
Acts  of  1895,  p.  185.  The  lands  here  Involv- 
ed were,  both  -as  to  quantity  and  value,  with- 
in the  amounts  allowed  by  the  statute  and 
subject  to  its  provisions.  If  applicable.  Mrs. 
Sorrell  never  complied  with  the  requirements 
of  the  statute  above  mentioned.  At  the  time 
the  judgment  against  E.  J.  Sorrell  was  ren- 
dered he  liad  abandoned  his  homestead  and 
the  Judgment  lien  attached  immediately  np- 
oi:  the  rendition  of  the  judgment.  If  it  at- 
tached at  all.  It  follows  that  the  pui-chaser 
at  the  execution  sale  acquired  all  of  the 
title  which  Sorrell  had  at  the  ttme  of  the 
rendition  of  the  Judgn?ent  In  April,  1879. 
Smith  V.  Thompson,  169  Mo.  568,  loc.  cit  562, 
69  8.  W.  1040.  It  Is  a  further  consequence 
that  when  the  title  acquired  by  the  purchaser 
under  the  execution  was  vested  in  Mrs.  Sorrell 
her  equitable  life  estate'  became  merged  in 
the  legal  estate  in  fee  thus  obtained  by  her, 
If,  in  fact,  the  legal  title  passed  by  the  execu- 
tion sale.  Bassett  v.  O'Brien,  149  Mo.  381, 
loc.  dt.  391,  51  S.  W.  107.  That  E..  J.  SorreU 
had  abandoned  his  homestead  is  clear,  not 
only  from  the  fact  of  the  conveyance  to  his 
wife  and  daughter,  but  also  from  the  fact 
that  he  left  the  state  and  never  returned. 
But  we  need  not  long  trouble  ourselves  about 
the  homestead  or  the  execution  sale,  for  the 
conveyance  from  the  husband  to  the  wife 
and  daughter  was  not  a  gift.  It  was  a  sale 
for  a  valuable  consideration.  The  good  faith 
of  the  transfer  Is  not  assailed.  The  wife 
and  daughter  stood  in  the  position  of  pur- 
chasers In  good  f.iith  and  for  value.  At  the 
time  of  the  rendition  of  the  Judgment  against 


SorreU  the  wife  and  daughter  were  the  own- 
ers of  these  lands,  and  a  sale  under  an  execu- 
tion against  him  was,  of  oouise,  ineffective 
to  divest  their  tltl&  B.  J.  Sorrdl  h£jd  the 
legal  title  to  the  life  estate  in  trust  for  Us 
wife,  but  trust  property  cannot  be  sold  to 
pay  the  personal  debts  of  the  trustee,  in  the 
absence  of  a  beneficial  interest  on  Ids  part 
Morrison  v.  Herrlngton,  120  Moi  665,  loe. 
dt  673,  25  S.  W.  568.  No  such  hutetest  was 
vested  in  the  trustee  In  tUs  instance.  Hence 
the  rights  of  all  the  parties  temaia  as  th^ 
would  have  been  had  there  been  no  executiim 
sale  at  alL 

[I]  Waiving  the  propoaltiflo.  Bnggested  but 
not  argued  by  respondents,  that  ai^iellant's 
plea  of  the  statute  of  limitations  is  fatally  de- 
fective, and  waiving  also  the  question  as  to 
whether  or  not  under  the  facta  of  this  case, 
amteUant  could  dalm  adverse  possessiaa  as 
against  respondents.  It  suffices  to  say  that 
the  evidence  of  appellant  whoUjr  fails  to  es- 
tablish title  under  the  statute  of  Umltatlons. 
On  that  p(rint  the  evidence  merely  shows 
that  appellant  went  Into  possession  at  the 
date  upon  which  she  received  a  deed  to  the 
property.  There  is  no  suggestioitt  tbnt  she 
did  not  then  have  at  least  constructive  no- 
tice of  the  condition  of  the  title.  How  long 
she  remained  in  possession,  what  the  char- 
acter of  her  possession  was,  whether  peace- 
ful, notorious,'  open,  and  adverse,  or  other- 
wise, nowhere  a^iears.  "f  he  plea  of  title  by 
adverse  possession  under  the  statute  of  limi- 
tations seems  practically  to  have  been  aban- 
doned in  the  trial  court  This  is  a  snit  at 
law  and  not  in  equity.  No  equities  are  plead- 
ed by  either  par^.  Suits  under  section  253S, 
R.  S.  Mo.  1909,  are  statutory  proceedings 
which  may  or  may  not  be  equitable  actfona. 
depending  upon  the  issues  involved.  I<ee  v. 
Oonran,  213  Mo.  404,  loc.  elt  414,  111  S.  W. 
1151 ;  Hauser  v.  Murray,  256  Mo.  58,  loe.  at 
84, 166  S.  W.  STOw 

In  view  of  the  fact  that  our  rulings  upon 
these  matters  lead  to  a  final  disposition  of 
this  case,  it  becomes  unnecessary  to  discuss 
various  Interesting  questions  presented  and 
argued  with  mudL  ability  by  learned  counsel. 

Since  the  decision  <a  the  trial  court  is  at 
variance  with  the  conclusions  here  annoonc- 
ed.  It  follows  that  the  Judgment  should  be 
reversed  and  the  cause  remanded,  with  direc- 
tions to  set  aside  the  Judgment  altered  in 
this  cause  and  to  enter  a  decree  adljadging 
the  respondents  to  be  the  owners  of  an  un- 
divided four-fifths  interest  In  the  land  bexein 
involved,  subject  to  a  life  estate  In  fa^br  at 
appellant  during  the  term  of  the  natural  life 
of  Mary  M.  Sorrell,  and  further  adjudging 
the  appellant  to  be  the  owner  of  the  remain- 
ing undivided  one-fifth  Interest  and  of  a  life 
estate  in  said  land  for  the  term  last  above 
mentioned.    It  is  so  ordered. 

All  concur. 
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GILBERT  y.  HILLIARD.     (No.   15923.) 

(St  lionlB  Court  of  Appeals.  Missoari.  Ar- 
gued and  Submitted  May  11,  ie20.  Opinion 
Filed  June  8,  1920.  Rehearing  Denied  June 
23.  1920.) 

i.  Appeal  and  error  i3=>930(l)— Party  who  se- 
cured   verdict   entitled    to    presumptions   In 
favor  of  testimony. 
Plaintiff,  having  secured  verdict,  on  appeal 

is  entitled  to  every  reasonable  presumption  in 

favor  of  his  testimony. 

2.  Master  and  servant  «s>28B(ll)— Neollgoaco 
I*  famishing  vioious  team  held  for  Jury. 

In  action  for  injnries  to  driver  of  a  vagon 
when  ordered  to  get  on  top  while  driving  to 
bold  down  a  load  of  wet  shingles^  he  having  been 
thrown  off  under  wagon  by  attempt  of  horses 
to  jump  a  drain,  assignment  of  negligence  in  re- 
spect of  the  viciousness  of  the  team  or  one 
of  them,  and  that  the  team  on  some  previous 
occasion  bad  run  away,  held  for  Jury  under  evi- 
dence. 

3.  Master  and  ssrvant  «s>286(39)— NsBll|«noe 
of  foreman  in  requiring  plaintiff  to  drive  from 
unstable  load  a  Jury  question. 

In  an  action  for  injaries  to  a  driver  ordered 
to  get  on  top  while  driving  to  hold  down  a 
wagon  load  of  wet  shingles,  he  having  been 
thrown  off  under  wagon  by  attempt  of  horses 
to  jump  a  drain,  question  of  negligence  of  de^ 
fendant  employer's  foreman  in  regniring  plain- 
tiff to  drive  from  the  load  held  for  Jury. 

4.  Master  and  servant  «s»222(i)— Driver  or- 
dered to  drive  from  unstable  load  did  not  as- 
sume risk. 

Driver  of  a  team  loaded  with  wet  shingles, 
ordered  by  his  foreman  to  drive  from  the  load 
did  not  assume  the  risk  of  getting  upon  the 
load  accordingly,  though  the  facts  relied  on  by 
the  master  when  sued  for  injuries  may  be  taken 
into  consideration  in  determining  the  question 
of  contributory  negligence. 

5.  Master  and  servant  <S=3245  (4)— Servant  not 
negligent  In  doing  thing  ordered. 

Where  both  master  and  servant  have  equal 
'knowledge  of  the  danger  incurred  by  the  serv- 
ant in  obeying  an  order,  the  Jury  may  assume 
the  servant  is  free  from  negligence  in  doing  it. 

$.  Nsgllisncs  «s>4— Term  dsAned;  "ordlnvy 
oars." 
"Negligence"  is  properly  defined  In  an  in- 
struction as  failure  to  use  ordinary  care,  which 
is  the  care  which  reasonably  prudent  men  would 
use  under  the  same  and  similar  circumstances. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Negli- 
gence;  Ordinary  Care.] 

Z.  Trial  e=>2l^-lnstruetion  not  defining  "dan- 
gerous" not  erroneous. 
The  word  "dangerous"  has  so  common  and 
well-understood  a  meaning  that  an  instruction 
in  a  servant's  action  for  injuries,  merely  using 
and  not  defining  it,  is  not  erroneous. 


Appeal    from    St.    Louis    CiiciUt    Court; 
Caiarles  B.  Davis,  Judge, 
"Not  to  be  offlciaUy  publlsbed." 

Action  by  Cbarles  F.  Gilbert  against 
Creorge  Ellliard.  From  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

George  W.  Labke  and  George  W.  Lubke, 
Jr.,  both  of  St.  Louis,  for,  appellant. 

Sears  Lehmann  and  Lehmann  &  Lehmann, 
all  of  St  Louis,  for  respondent 

REYNOLDS,  P.  3.  Tbls  la  tbe  second  ap- 
pearance of  tbls  case  in  our  court.  When 
here  on  a  former  appeal  tbe  judgment  of  the. 
drcnlt  court  was  reversed  and  the  cause  re- 
manded, as  will  be  seen  by  an  examination 
of  our  opinion,  as  see  187  S.  W.  604,  not  to 
be  oflJdally  reported.  It  was  recited  In  the 
petition  then  before  us,  that  the  defendant's 
agent  "negligently  ordered  the  plaintiff  to 
stand  upon  the  wagon  overloaded  with  wet 
shingles  on  whidi  his  footing  was  insecure,", 
etc.  Obr  court  held  that  there  was  no  evi- 
dence in  the  case  of  any  such  specific  order 
and  no  direction  In  the  instructions  on  which 
to  base  a  finding  of  the  giving  of  any  such 
order,  and  at  first  reversed  the  Judgment  , 
without  remanding  the  cause.  On  a  motion 
for  rehearing  being  filed,  the  court  modified 
this  order,  reversed  the  Judgment  of  the  cir- 
cuit court  and  remanded  the  cause,  on  the 
theory  that  on  a  new  trial,  if  one  was  had, 
the  petition  might  be  amended  in  such  man- 
ner as  to  show  that  the  negligent  order  in 
evidence  In  the  case,  that  tbe  plaintiff  should 
drive  from  the  wagon,  mi^t  have  meant 
under  the  facts  In  tbe  case,  that  the  plaintiff 
was  to  stand  on  the  wagon,  that  is,  consider- 
ing the  condition  and  kind  of  load,  that  it 
would  naturally  be  inferred  that  be  was  to 
stand  while  driving  and  that  that  was  what 
the  foreman  Intended. 

An  amended  petition  was  filed,  in  which  It 
is  averred,  among  other  things,  that  owing 
to  the  fact  that  the  wagon  was  overloaded 
and  that  there  was  no  seat  or  footboard,  and 
no  place  for  the  driver  to  sit  upon  the  wag- 
on, and  to  drive  from  tbe  wagon  required 
the  driver  to  get  upon  the  shingles,  which 
were  wet  and  slippery  and  had  been  thrown 
upon  the  wagon  In  that  condition,  and 
were  loose,  and  that  when  plaintiff  sug- 
gested to  defendant's  foreman  that  he  drive 
the  team  from  the  ground,  the  foreman 
ordered  plaintiff  "to  get  upon  the  wagon 
for  the  purpose  of  driving  said  team;"  that 
In  obedience  to  the  order  plaintiff  got  on  tbe 
wagon  and  attempted  to  drive  and  that  when 
be  had  driven  a  short  distance,  owing  to  tbe 
nature  of  the  ground,  some  of  the  shingles 
slipped  off,  which  frightened  the  horses  and 
they  Immediately  started  to  run  away,  and 
that  plaintiff,  endeavoring  to  hold  them,  tlte 
borses  vicious  and  hard-mouthed,  and  owing 


«=3For  other  cases  see  same  topic  and  KBT-NUMBBR  Ui  aU  Key-Numbered  Dlcestn  and  ladezea 

Digitized  by 


Google 


1028 


222  SOUTHWESTERN  BEPORTEB 


(Ma 


to  the  fact  that  he  was  standing  upon  the 
wet,  loose  shingles,  be  was  thrown  and  fell 
from  the  wagon  and  was  ran  over  by  the 
wagon  and  badly  Injured.  The  negligence 
charged  Is  "that  the  defendant,  George  Hll- 
liard,  through  his  foreman,  Charles  Hllllard, 
negligently  ordered  the  plaintiff  to  get  upon 
a  wagon  overloaded  with  loose,  wet  shingles 
on  which  his  position  was  Insecure  and  dan- 
gerous, as  was  known  to  defendant's  fore- 
man, and  drive  a  team  known  to  be  vicious 
and  liable  to  run  away,  when  it  was  known 
to  defendant's  foreman  that  said  team  could 
have  been  safely  driven  from  the  ground." 

The  answer,  after  a  general  denial,  aver- 
red contributory  negligence  and  assumption 
of  risk.  To  this  there  was  a  reply,  and  on 
trial  before  the  court  and  a  Jury,  a  verdict 
In  favor  of  plaintiff  In  the  sum  of  $8,850  was 
returned.  Judgment  following,  from  which  de- 
fendant has  duly  appealed.  < 

LI]  The  aspect  which  the  case  would  as- 
sume on  a  proper  petition  and  as  indicated, 
by  our  court  when  the  case  was  before  us  on 
the  first  appeal,  was  met  by  amendment  and 
by  the  evidence  and  raiders  it  unnecessary 
to  make  a  very  extensive  discussion  of  it 
As  testified  to  by  plaintiff,  and  of  course  he 
is  entitled  on  an  appeal  and  with  a  verdict, 
to.  every  reasonable  presumption  in  favor  of 
bis  testimony,  is,  that  after  dumping  out  a 
load  that  be  had  had  in  the  wagon,  he  pick- 
ed up  part  of  a  lot  of  shingles  and  had  load- 
ed the  lower  bed  and  sideboards  and  was 
about  to  get  in,  when  the  foreman,  Charles 
Hllllard,  came  around  and  said,  "We  will 
put  tbem  all  on,"  referring  to  the  shingles 
that  were  lying  therte;  that  to  do  that  they 
stuck  shingles  edgewise  in  the  bed  all  around 
and  piled  shingles  in  the  middle  up  high, 
about  18  Inches  above  the  side,  with  loose 
shingles  above  the  bed.  These  shingles  were 
wet  all  the  way  through.  The  last  ones  load- 
ed were  muddler  than  the  first  because  they 
were  taken  out  of  the  manure;  it  was  not 
wet,  It  was  moist.  They  had  been  lying  out 
in  the  mud  and  manure  together.  The  fore- 
man, still  present  and  assisting,  and  the 
shingles  loaded,  plaintiff  unwrapped  the 
lines  and  started  to  drive  from  the  ground. 
The  foreman  said,  "Get  up  on  the  shingles 
and  hold  them  down;"  to  which  plaintiff 
said,  "If  I  do  I  think  I  will  fall  off;"  to 
which  the  foreman  said,  "Get  up;"  and 
plaintiff  said  that  he  knew  the  foreman  well 
enough  to  obey  orders  if  he  wanted  to  stay 
around  there.  Plaintiff  started  off,  standing 
about  the  center  of  the  load,  the  shingles 
thrown  in  loosely,  the  foreman  standing  up 
back  of  the  end  of  the  wagon.  The  foreman 
followed  behind  the  wagon  with  a  board. 
Going  around  the  barnyard  and  toward  his 
destination  he  came  to  a  drain  with  water  in 
It.  When  the  team  came  to  it  they  stopped— 
their  feet  in  the  edge  of  the  water,  and  then 


leaped  forward.  A.8  tbey  did  that  plaintiff 
tried  to  hold  them,  the  load  shifted  forward 
and  so  did  plaintiff  and  be  went  ott  oa  to 
the  right-hand  horse  and  held  on  to  bim  and 
the  hor^  started  to  run  away  with  him  hi 
that  position.  There  was  witer  in  this  drain 
and  the  wagon  wheels  went  down  into  It 
Plaintiff  held  on  a  little  to  the  horse  but  had 
to  let  loose  and  fell  behind  the  right-band 
horse  and  was  run  over  and  severely  injur- 
ed, there  being  testimony  to  the  effect  that 
be  would  never  be  as  able  to  work  as  before  ' 
the  accident  He  further  said  that  he  had 
stood  upon  the  load  becanse  it  would  have 
been  Impossible  to  sit  and  if  be  stood  up  and 
anything  happened  he  would  have  a  chance 
to  Jump. 

The  assignments  of  error  by  learned  coun- 
sel for  the  appellant  are  to  the  failure  of  Ote 
court  to  sustain  demurrers  to  the  evidence 
interposed  by  defendant  at  (he  dose  of  plain- 
tiff's case  and  again  at  the  dose  of  the  whole 
case. 

[2]  We  do  not  think  ttila  asrignment  la 
tenable.  While  It  is  charged  Qiat  the  team 
— or  at  least  one  of  them — was  vidons,  and 
that  the  team  on  some  previous  occasion  had 
run  away,  it  must  be  said  that  the  evidence 
about  this  is  rather  slight  as  is  the  evidence 
that  they  were  bard-mouthed.  That  point 
however,  is  not  of  any  particular  importance^ 
further  than  to  say  that  there  was  sufficient 
evidence  to  allow  that  assignment  of  negli- 
gence to  go  to  the  Jury. 

[t]  There  was  snffldent  evidence  to  go  to 
the  Jury  as  to  the  negligent  order  that  the 
foreman  of  defendant  gave  to  require  tlie 
plaintiff  to  drive  from  the  load — to  get  np  on 
the  load  and  drive  from  there.  There  is  evi- 
dence to  show  that  there  was  no  seat  or  foot- 
board to  the  wagon;  that  the  shingles  were 
wet;  ttiat  tbey  had  been  exposed  to  a  rain 
a  few  days  before  and  that  the  shingles 
which  were  on  top  of  the  load  had  been  ly- 
ing on  a  manure  pile  and  were  damp  and 
wet.  ^ere  was  evidence  to  the  effect  tbat 
the  usual  way  under  such  drcumstances  for 
the  driver,  if  he  was  riding  on  the  load  at 
all,  was  to  stand  up.  Plaintiff  said  tbat  was 
the  safest  way.  In  doing  so,  therefore,  plk^n- 
tiff-was  doing  no  unusual  thing,  doing  what 
might  be  expected  by  the  foreman  that  he 
would  do  when  ordered  to  get  up  on  top  <tt 
the  load  and  drive  from  that  position.  In 
other  words,  it  could  hardly  have  been  an- 
ticipated by  the  foreman,  or  by  plaintiff,  that 
he  was  to  sit  on  this  load  in  the  condition  in 
which  the  shingles  were.  The  evidence  tend- 
ed to  show  that  the  usual  and  safest  and  nat- 
ural position  would  be  to  stand,  if  riding  on 
the  load. 

[4,  (]  Iiearned  counsel  for  appellant  la- 
sists  with  great  force  that  plaintiff  aasomed 
the  risk  and  dte  authorities  from  otbet 
states  sustaining  that  view.    But  oar  oooru 
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bave  long  Blnce  repudiated  the  doctrine  of 
assumption  of  risk,  as  that  doctrine  is  here' 
sought  to  be  applied ;  bat  the  facts  relied  up- 
on may  be  taken  into  consideration  when  de- 
termining the  question  of  contributory  neglit 
gence.  This  is  so  well  established  in  oun 
state  that  it  Is  hardly  necessary  to  dte  au- 
thorities in  support  of  it.  One  of  the  latest, 
however,  Is  that  of  Williams  v.  Pryor  et  al., 
272  Mo.  613,  loc.  dt.  621,  200  S.  W.  BS. 
Where  both  master  and  servant  have  equal 
knowledge  of  the  danger  incurred -by  a  serv- 
ant in  obeying  an  order  of  the  master,  the 
jury  may  assume  that  the  servant  is  free 
from  negligence  In  doing  it,  because  It  cannot 
be  said  that  the  servant  and  master  are  on 
an  equal  footing,  even  when  they  haVe  equal 
knowledge  of  the  danger.  Jewell  v.  Kansas 
CAty  Bolt  &  Nut  Co.,  231  Mo.  176,  loc.  dt 
202,  132  S.  W.  703.  We  hold,  therefore,  that 
there  was  no  error  in  submitting  this  case  to 
the  jury. 

[•,  7]  But  those  same  learned  counsel  as- 
sign as  their  second  and  third  errors,  that 
the  ipstructlons  asked  and  given  at  the  in- 
stance of  plaintiff  were  erroneous.  When  we 
examine  the  argument  of  those  learned  coun- 
sel as  to  these  assignments,  It  appears  that 
the  point  of  objection  is  that  the  Instructions 
directed  the  jury  to  find,  among  other  things, 
"that  owing  to  these  facts  it  was  dangerous 
for  plaintiff  to  get  upon  the  wagon  and  drive 
said  team ;"  and  that  both  of  these  instruc- 
tions use  the  expression,  aft.er  requiring  the 
jury  to  find  certain  spedflc  facts,  and  that 
notwithstanding  such  facts,  the  foreman  of 
the  defendant  "negligently  ordered  the.  plain- 
tiff to  get  upon  said  wagon,"  and  that  the 
plaintiff  "was  negligently  ordered  Into  this 
position"  by  the  foreman,  etc.  It  la  argued 
that  the  instructions  do  not  attempt  to  define 
the  terms  "dangerous"  or  "negligently."  As 
to  the  last,  counsel  is  in  error.  By  an  in- 
struction ^ven  by  the  court  the  jury  were 
told  that  negligence,  as  used  in  these  in- 
structions, "is  the  failure  to  use  ordinary 
care,  whldi  is  the  c^re  which  reasonably  pru- 
dent men  would  use  under  the  same  and 
similar  drcumstances."  That  is  an  entirely 
Buffldent  definition  as  to  the  word  "negli- 
gence," and  as  well  covers  the  word  used, 
"negligently."  The  word  "dangerous"  is  cer- 
tainly a  word  of  such  common  and  well-un- 
derstood meaning  that  it  la  difficult  to  imag- 
ine a  definition  of  it  that  would  not  be  more 
confusing  than  the  use  of  the  word  Itself. 

The  fourth  assignment  is  to  the  overruling 
of  defendant's  motion  for  new  trial.  In  the 
light  of  what  we  have  said  above,  that  ac- 
tion was  proper. 

The  judgment  of  the  circuit  court  is  af- 
firmed. / 

AIliBN  and  BECKER,  33.,  concur. 
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i.  CaiTlara  «s»223— Prampt  aotifleatloa  of  em- 
bargo defense  for  delay  In  shipment  of  hog*. 

If  an  embargo  on  all  live  stock  shipments 
on  account  of  weather  conditions  was  justi- 
fied, it  was  B  defense,  in  an  action  for  damages 
for  failure  to  promptly  ship  bogs,  that  the 
shipper  was  promptly  notified  thereof,  even 
after  the  hogs  were  in  the  pens  ready  for  ship- 
ment. 

2.  Trial  «=9l9&— Legal  question  not  permissi- 
ble In  Instruction. 
A  legal   queatign  is  never  permissible  in 
an  instruction. 

Appeal    from    Circuit    Court,    Uvingston 
County;  Arch  B.  Davis,  Judge. 
"Not  to  be  offldally  published." 

Action  by  Claude  Stewart  against  the  Ohl- 
oago,  Burlington  &  Quincy  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

H.  J.  Nelson,  of  St  Joseph,  Frank  Sheetz, 
of  Chinicothe,  J.  O.  Carr,  of  Cameron,  and 
M.  G.  Roberts,  of  St  Joseph,  for  appellant. 

Edwin  O.  Orr,  of  Ghillicothe,  for  respond- 
ent. 

TRIMBI/B,  J.  This  Is  an  action  for  negU- 
gent  delay  in  the  commencement  of  a  ship- 
ment of  hogs  and  negligent  delay  in  the  trans- 
portation thereof  after  the  Journey  was  be- 
gun. The  shipment  in  question  was  from 
Meadville,  Mo.,  to  Kansas  City,  Mo.,  and  was 
at  all  times  wholly  intrastate. 

Plaintiff  contemplated  shipping  hogs  on 
Monday  evening,  December  10,  1917.  He 
brought  in  some  of  his  hogs  on  Saturday  eve- 
ning and  placed  them  in  the  stock  pens.  He 
had  an  arrangement  with  the  station  agent  at 
Meadville  for  a  car,  and  Monday  morning  the 
car  was  at  the  chute.  The  rest  of  his  hogs 
were  delivered  in  the  pens  that  morning  be- 
tween 8:30  and  9  o'dock.  According  to  plain- 
tiff's evidence,  after  they  were  In  the  pens, 
the  agent  notified  him  that  on  account  of  ex- 
traordinary weather  conditions  an  embargo 
had  been  placed  upon  all  live  stock  shipments. 
(A  blizzard  and  snowy  condition  prevailed.) 
Plaintiff  was  notified  of  the  embargo  about 
10  o'dock  Monday  morning,  as  soon  as  possi-  ' 
ble,  and  about  10  hours  before  the  shipment 
was  to  commence.  According  to  defendant's 
evidence,  the  hogs  had  not  all  arrived  at  the 
pens  when  plaintiff  was  notified.  The  hogs 
remained  in  the  pens  Monday  night,  and  on 
Tuesday  morning  the  agent  informed  plaintiff 
the  embargo  was  off,  but  about  12  or  1  o'dock 
Tuesday,  long  before  the  time  of  the  train 
plaintiff  was  Intending  to  use,  the  station, 
agent  Informed  him  that  the  embargo  was  on 
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again,  and  plaintltTs  bogs  remained  in  tbe 
pens  (fed  and  cared  for  by  bim)  until  Tburs- 
day  evening,  wben,  upon  plaintiff  signing  a 
contract  agreeing  to  sbip  subject  to  delay, 
tbe  bogs  were  loaded  into  tbe  car  and  the 
sbipment  to  Kansas  City  began.  Tbey  should 
have  gotten  to  Kansas  City  about  6  o'clock 
Friday  morning.  A  part  of  tbe  evidence  in 
plaintiff's  bebalf  is  to  tbe  effect  tbat  tbe  sbii>- 
ment  arrived  in  Kansas  City  Friday  after^ 
noon,  too  late  for  tbe  market  of  tbat  day,  and 
was  beld  over  and  sold  on  a  lower  market 
tban  tliat  of  Tuesday,  on  wbicb  market  tbey 
would  have  been  sold  had  the  shipment  been 
made  Monday  evening,  as  originally  contem- 
plated. Tbe  suit  is  for  this  loss,  the  shrink- 
age, and  tlte  extra  feed  required.  Upon  re- 
buttal, however,  it  was  elicited  from  a  wit- 
ness for  plaintiff,  who  had  a-  sbipment  on  tbe 
same  train  as  plaintiff's  bogs,  and  who  ac- 
companied his  shipment,  that  the  stock  ar^ 
rived  in  Kansas  City  about  6  o'clock  Friday 
morning,  but  tbe  bogs  were  not  unloaded  un- 
til in  tbe  afternoon,  because  the  pens  were 
fnlL 

Although  mention  Is  made  In  the  brief  of 
general  congested  traffic  conditions,  on  ac- 
count of  war  conditions  and  government 
transportation  of  troops  and  war  material, 
yet  the  c«dy  thing  pleaded  was  a  blockade  of 
snow  and  weather  conditions,  whereby  de- 
fendant was  compelled  to  refuse  to  accept  or 
carry  shipments  until  plaintiff's  was  accept- 
ed, subject  to  delay  on  account  of  conditions, 
on  Thursday,  December  13,  1017.  According 
to  plaintiff's  evidence,  trains  passed  through 
Meadville  going  to  Kansas  City  during  the 
time  of  the  claimed  embargo,  and  carried  oth- 
er freight,  but  no  live  stock  was  moved.  This 
and  other  evidence  as  to  weather  ccmditlons 
made  it  a  question  for  the  Jury  as  to  whether 
an  embargo  was  Justified  or  not.  Hence  the 
claim  tbat  the  demurrer  to  tbe  evidence 
should  have  been  sustained  cannot  be  upbeld. 

Under  tbe  Instructions  given  on  both  sides, 
tbe  Jury  returned  a  verdict  for  plaintiff  In 
tbe  sum  of  1114,  and  appellant  complains  of 
error  in  the  instructions  given  In  plaintiff's 
bebalf.  Plaintiff's  instruction  No.  1  told  the 
Jury,  among  other  things,  tbat  if,  "previous 
to  the  time  tbat  tbe  plaintiff  or  bis  agent 
•  •  •  were  notified  or  had  any  knowledge 
of  an  embargo  on  shipments  of  live  stock, 
plaintiff  delivered  to  the  defendant  the  re- 
mialnder  of  the  bogs  intended  for  shipment, 
then  it  became  and  was  the  duty  of  the  de- 
fendant to  exercise  ordinary  and  reasonable 
care  to  transport  and  deliver  such  bogs  at  the 
stockyards  •  •  •  within  a  reasonable 
time,  and  if  tbe  Jury  find    *    •    •    that  de- 


fendant fhlled  to  exercise  reasonable  and  or- 
'dlnary  care  to  so  transport  and  deliver  said 
bogs  after  tbey  were  delivered  to  it,  and  tbat 
by  reason  of  such  failure,"  etc.,  plaintiff  was 
compelled  to  feed  said  hogs,  and  they  suffered 
a  shrinkage,  and  plaintiff  received  on  tbe 
market  less  for  bis  bogs,  then  the  verdict 
should  be  for  plaintiff. 

[1]  If  tbe  einbargo  was  Justified,  It  was  a 
defense  If  the  shipper  wa»  promptly  notified 
thereof,  whether  it  was  before  or  after  tbe 
bogs  were  in  tbe  pens.  10  Corp.  Juris,  290, 
292 ;  6  Am.  &  Eag.  Ency.  of  Law  (2d  Ed.)  256; 
Dillender  v.  8t  Louis,  etc.,  R.  Co.,  149  Mo. 
App.  8S1,  387,  180  &  W.  107 ;  Weeaen  y.  lUs- 
aourl  Fac.  B,  Co.,  175  Mo.  App.  874. 182  SL  W. 
304;  Dawson  ▼.  Chicago,  etc,  K.  Oon  79  Ma 
296;  Shoptangh  v.  St.  Louis,  etc.  R.  Co., 
147  Mo.  App.  8, 17,  128  S.  W.  752 ;  Cronan  v. 
St  Louis,  etc.,  R.  Co.,  149  Mo.  App.  384.  130 
S.  W.  437.  Now,  tbe  above-quoted  instnictlOB 
did  not  submit  tbe  issue  of  the  defoise  plead- 
ed, but  w«nt  upon  tbe  theory  that,  evoi  If  tbe 
embargo  was  lawful,  yet  if  the  bogs  wa«  in 
tbe  pens  at  the  time  plaintiff  was  notified,  tbe 
defendant  would  be  liable  U  the  hogs  woe  not 
delivered  witliln  a  reasonable  time.  Or,  to 
state  it  another  way,  tbe  Jury  were  allowed 
to  say  the  hogs  were  not  delivered  within  a 
reasonable  time  by  tbe  exercise  of  <wdlnary 
care,  even  if  conditions  did  Justify  an  embar- 
go, provided  the  hogs  were  in  the  pais  at  tbe 
time  he  was  notified  of  tbe  embargo. 
°  [2]  It  Is  contended  by  plaintiff  that  the 
giving  of  defendant's  Instruction  B  cured  all 
difficulty,  if  any  there  is,  in  plaintiff's  in- 
struction. We  do  not  think  so.  It  permitted 
and  authorized  the  Jury  to  find  a  verdict  for 
plaintiff,  without  passing  upon  the  existence 
of  the  conditions  wbicb  would  Justify  de- 
fendant in  placing  an  en/bargo  on  shipmoits 
on  account  of  weather  conditions.  If  it  can 
be  said  tbat  their  existaice  was  in  any  way 
involved  in  said  instruction  No.  1,  it  could 
only  be  80  in  tbe  shape  of  a  legal  question, 
which  is  never  permissible  in  an  Inslruetitw. 
Tbe  instruction  also  permitted  a  recovHy  for 
n^ligoit  delay  occurring  aftw  the  alilpment 
started  Thursday  night;  bat  in  defendant's 
instructl<Hi  A  the  Jury  were  told  there  was 
no  evidence  of  negligent  dday  after  ttae 
transportation  started.  Tbe  two  were  In  cod- 
flict.  It  is  true  plaintiff's  instruction  does  not 
refer  specifically  to  any  delay  in  transit,  but. 
under  the  instruction,  the  Jury  are  permitted 
to  allow  for  it 

Other  complaints  are  made,  but  tbey  need 
not  be  noticed.  Tbe  Judgment  is  reversed, 
and  tbe  cause  is  remanded  tor  a  new  trial. 

All  concur. 
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(Kansas  Oitj  Ooort  of  Appeals. 
Jane  14,  1920.) 


i.  JmtiaM  of  the  psaoo  «=»gi(4)-SUteaoat 
of  euae  of  aoHoa  for  eommlasioa  hoM  aot 
defactlva. 
Statement  of  caase  of  action  filed  in  jus- 
tice coort  by  real  estate  broker  suing  for  com- 
mission held  not  so  defective  as  to  state  no 
canse  of  action  at  all,  haTing  giTen  the  names 
of  debtor  and  creditor,  amount  of  debt  claimed, 
rate    of   commission,   and   designation   of   the 
realty. 

2.  Juttlcos  of  the  peaoe  iS=»9l (I)— Statement 
loforniing  defendant  of  demand  and  barring 
recovery  In  another  suit  sufUclent. 

When  the  statement  of  the  cause  of  action 
fled  in  justice  court  is  sufficient  to  Inform  de- 
fendant of  the  nature  of  the  action  and  to  bar 
recovery  in  another  suit,  it  will  not  be  held 
to  be  so  fatally  defective  as  not  to  support  Judg- 
ment. 

3.  Justioet  of  the  peaoe  «=>  1 90— Statement  of 
oaute  of  action  amendable  on  remand. 

If  the  statement  of  the  canse  of  action  filed 
in  justice  court  was  defective,  it  could  be 
amended  on  remand  of  the  case. 

4.  Appeal  and  error  «s>882(ll)— By  Joinder 
In  asking  Inetrnctlons  defendant  admitted 
tbere  was  evidence  for  Jury. 

Where  no  demurrer  to  plaintiff's  evidence 
-was  interposed,  and  defendant  joined  with  plain- 
tiff in  asking  the  court  to  instruct  on  the  is- 
sues, he  thereby  admitted  there  was  evidence 
upon  which  to  go  to  the  jury,  and  he  cannot 
complain  on  appeal  of  the  sufficiency  of  the 
evidence. 

5.  Brokers  «=349(l)— In  absence  of  limit  bro- 
ker had  reasonable  time  to  effect  sale. 

Where  no  limit  of  time  was  placed  on 
plaintiff  broker  to  effect  a  sale  of  the  realty, 
he  had  a  reasonable  time  in  which  to  do  so. 

6.  Brokers  «=388  (2)— Whether  eontract  of  em- 
ployment limited  or  general  a  Jury  question. 

In  a  realty  broker's  action  for  commission, 
whether  plaintiff's  contract  of  employment  was 
limited  or  general  held  for  the  jury. 

7.  BrokoH  «ss>86(4)— Evldenoe  hold  to  Justify 
finding  plaintiff  procured  sale. 

In  a  realty  broker's  action  for  commission, 
evidence  held  to  justify  finding  that  plaintiff's 
efforts  were  the  procuring  cause  of  sale. 

8.  Evidence  «=>472(ll)— CUieetlon  to  pnrohas- 
or  whether  plaintiff's  efforts  Induoed  him  to 
bay  properly  exoluded. 

In  a  realty  broker's  action  for  commission 
earned  by  selling  a  property,  the  question  ask- 
ed of  the  purchaser  whether  plaintiff's  efforts 
liad  anythivg  to  do  with  his  buying  held  prop- 
erly exduded  as  being  a  conclusion  upon  a 
question  for  the  jury;  purchaser  being  allowed 
to  detail  all  facts  and  to  tell  what  was  done. 
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9.  Broker*  «s>88(2)— Existeneo  of  eondltlona 
to  right  to  commission  for  Jury. 

In  a  broker's  action  for  a  ssle  commission, 
whether  either  or  both  of  two  conditions  that 
he  must  sell  to  some  one  other  than  the  actual 
purchaser  and  that  he  mnst  sell  for  $9,600 
were  a  part  of  the  contract  held  for  jury. 


BiGssoari. 


10.  Trial  «=>253(7)— InstruotloBS  directing  ver- 
dict should  not  omit  neeessaiy  Issues. 
Instructions  which  direct  verdict  should  not 
omit  any  of  the  issues  which  are  a  necessary 
part  of  plaintiff's  case. 

Appeal  from  Circuit  Court,  Pettis  Coun- 
ty; Hopkins  B.  Shain,  Judge. 

Action  by  B.  S.  Sbortrldge  against  Chan.. 
H.  Railfeisen  in  justice  court  From  Judg- 
ment for  plalntltr  on  a  trial  de  novo  on  ap- 
peal to  tbe  circuit  court,  defendant  appeals. 
Beversed,  and  cause  remanded  for  new  trial. 

0.  C.  Kelly  and  Lamm,  Boblins  &  Lamm, 
all  of  Sedalla,  for  appellant 

W.  W.  Blain  and  A.  U  Shortrldge,  both 
of  Sedalia,  for  respondent 

TRIMBLE,  J.  OSils  action  originated  In 
a  justioe  court,  and  is  a  suit  by  a  real  es- 
tate bnAer  for  his  commission.  Tbe  case 
was  tried  anew  in  tbe  circuit  court  on  ap- 
peal, and  tbe  Jury  returned  a  verdict  for 
plalnttS.    Tbe  defendant  bas  appealed. 

Tbe  statement  filed  witb  tbe  Justice,  and 
upon  wblcb  tbe  case  was  tried,  is,  for  tbe 
first  time,  attacked  in  tbls  court  as  being 
insufficient    It  reads  as  follows: 

"Sedalla,  Missouri,  Jan.  4, 1910. 

"Charles  H.  Raiffeisen  to  ^  8.  Shortridge, 
Dr.  To  commission  of  2^  per  cent  on  real  es- 
tate valued  at  $8,600  located  at  Mo.  1009  West 
Third  St.,  Sedalia,  Mo.,  $237.50." 

[1-3]  In  view  of  tbe  liberality  of  construc- 
tion and  requirement  accorded  pleadings  in  a 
Justice  court,  we  are  unwilling  to  hold  tbe 
above  to  be  so  defective  as  to  state  no  cause 
of  action  at  all.  It  gives  tbe  names  of  tbe 
debtor  and  tbe  plaintiff  or  creditor,  tbe 
amount  of  tbe  debt  claimed,  tbe  rate  i)er 
cent  of  tbe  debt  claimed  as  a  commlssiun, 
and  designates  tbe  real  estate  on  wbich  tbe 
commission  is  claimed.  Indeed,  tbe  words 
"sale  or'  after  tbe  word  "on"  and  before 
the  words  "real  estate"  are  all  tbat  is  lack- 
ing to  make  tbe  statement  complete  In  every 
particular  and  free  from  the  most  technical 
criticism.  We  think  tbe  statement  is  suffi- 
cient to  inform  tbe  defendant  of  tbe  nature 
of  the  action  and  to  bar  recovery  in  another 
suit  When  it  meets  these  requirements,  it 
will  not  be  held  to  be  fatally  defective  so 
as  not  to  support  tbe  Judgment  Jarrett  v. 
Mohan,  142  Mo.  App.  29,  33,  126  S.  W.  212; 
Smith  V.  Trultt,  107  Mo.  App.  1,  7,  80  S.  W. 
686.     However,   even   If  it  be  deemed  de- 
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fective,  It  conld  on  a  remand  be  amended,  r 
Rechoitzer  ▼.  Vogelsang,  117  Mo.  App.  148,  i 
152,  03  S.  W.  326.  And  since  the  Judgment 
will  have  to  be  reversed  and  the  cauae  re- 
manded for  a  reason  hereinafter  stated, 
the  plaintiff  can  amend  it  by  inserting  the 
omitted  words  showing  it  was  for  a  sale  of 
the  real  estate. 

The  facts  of  this  case  make  it  somewhat 
unusual  and  a  little  out  of  the  ordinary  line 
of  cases  of  this  character.  This  is  not  a 
case  where  the  broker  finds  a  purchaser  or 
introduces  him  to .  the  owner,  but  is  one 
where  the  owner  and  the  purchaser  to  be 
have  been  negotiating  with  each  other  over 
a  purchase  of  the  property  but  their  nego- 
tiations have  not  been  successful,  and  the 
broker  comes  into  the  aflCalr  and  exerts  his 
efforts  to  accomplish  or  bring  about  a  sale, 
and  after  he  has  exerted  his  efforts  and  baa 
repeatedly  gone  back  and  forth  between 
them,  and  finally,  on  the  day  the  sale  was 
made,  teleidiones  the  purchaser  to  come  Into 
town  on  that  day,  and  the  purchaser  in 
response  to  the  telephone  comes,  but  Instead 
of  going  to  the  broker  meets  with  the  owner 
and  closes  the  deal  without  him. 

[4]  Defendant  insists  that  this  was  a  spe- 
cial contract;  that  plaintiff  was  employed 
to  effect  a  sale  at  a  certain  price  In  cash, 
and  that  as  the  sale  was  not  made  at  that 
price  or  on  the  terms  specified  the  plaintiff 
did  not  perform  his  contract,  and  henoe  is 
not  entitled  to  recover;  also  that  there  is 
no  evidence  in  the  case  tending  to  show 
that  plalntifCs  efforts  were  the  procuring 
cause  of  the  sale.  With  reference  to  this. 
It  may  not  be  amiss  to  observe  that  no  de- 
murrer to  the  evidence  was  interposed,  and 
defendant  joined  with  plaintiff  in  asking 
the  court  to  instruct  upon  the  Issues,  thereby 
admitting  that  there  was  evidence  upon 
which  to  go  to  the  Jury.  Keneflck  Hammond 
Co.  V.  Norwich  Ins.  Society,  205  Mo.  294, 
312,  103  S.  W.  957 ;  Hansen  v.  Boyd,  161  U. 
S.  397,  402,  16  Sup.  Ct.  571,  40  L.  Ed.  746; 
Hartford  Ins.  Co.  v.  Unsell,  144  U.  S.  439, 
451,  12  Sup.  Ct.  671,  36  li.  Ed.  496. 

We  are  not  in  a  position  to  say  that  con- 
clusively plaintiff  had  only  a  limited  contract, 
and  therefore  cannot  recover  because  he 
did  not  perform  the  terms  thereof.  The 
evidence  is  that  when  plaintiff  first  spoke 
to  defendant  about  selling  the  house  for 
him  he  (plaintiff)  told  defendant  that  Denny 
was  the  man  he  had  In  view  as  a  prospective 
purchaser.  Defendant  said:  "There  Is  noth- 
ing to  him.  He  won't  buy  a  house.  He  has 
been  talking  about  buying  a  house  for  a  long 
while  and  you  can't  sell  him  the  house. 
You  can't  sell  him  any  house."  Plaintiff  as- 
serted that  he  could  sell  him  a  house  and 
that  Denny  could  be  induced  to  buy  defend- 
ant's. Whereupon  defendant  said:  "Well, 
go  ahead  and  sell  it  to  him.  Go  ahead  and 
sell  it  to  him.     I  will  pay  you  a  commis- 


sion."   And  plaintiff  said:  "All  right.  I  wlU 
try  Mm." 

The  price  defendant  had  been  holding  his 
house  at  and  the  price  he  named  to  plaintiff 
was  $10,000,  but  later  the  plaintiff  informed 
him   that  Denny  would   buy  the  house  U 
defendant  could  take  a  little  less  than,  that, 
and  defendant  promised  to  go  over  his  bills 
to  see  what  expense  the  house  bad  been  to 
him  and  he  would  then  report.    He  did  so 
and  told  plaintiff  he  would  take  |9,500,  but 
could  not  take  any  less  than  that  and  pay 
a  commission.    Plaintiff  saw  Denny  repeat- 
edly about  the  matter,  and  the  latter  came 
several  times  to  plaintiff's  office  about  It, 
but  Denny  said  he  was  not  yet  ready  to 
make  an  offer,  as  he  had  matters  on  the  farm 
to  shape  up,  but  that  he  would  in   about 
three  weeks.     In  the  meantime,  at  Denny's 
suggestion,  plaintiff  Investigated  the  cost  of 
the  house  and  reported  to  Denny  wtiat  he 
liad  learned  from  the  contractor  who  built 
it.    After  seeing  Denny  three  or  four  times, 
Denny  proposed  to  put  in  a  lot  he  owned  as 
part  pay  on  the  house  at  a  valuation  of 
$2,000.     This  plaintiff  communicated  to  de- 
fendant, who  refused  to  take  the  lot.    Plain- 
tiff continued  in  his  efforts  to  sell  the  house 
to  Denny. 

At  some  time  during  the  transactiona  Den- 
ny made  a  deal  wh««by  he  thought  be  had 
purchased  another  bouse  of  one  Cadle,  but 
in  some  way  this  deal  fell  through.  Defend- 
ant seems  to  think  that  the  record  conclu- 
sively shows  that  plaintiff  did  not  come 
Into  the  matter  until  after  the  Cadle  deal 
fell  through,  but  manifestly  there  is  evi- 
dence from  which  it  might  be  found  that 
plaintiff  was  talking  to  Denny  and  trying 
to  get  him  to  make  an  offer  on  defendant's 
house  before  this.  And  plaintiff  obtained  a 
promise  from  Denny  that  If  the  Cadle  deal 
did  fall  through  he  would  make  an  offer  on 
the  defendant's  house.  Plaintiff  kept  trade 
of  the  Cadle  deal,  and  as  soon  as  it  was  off 
he  called  Denny  over  the  telephone  and  made 
an  appointment  with  him  to  come  in  that 
day  and  make  the  deal  tor  defendant's  bouse. 
Denny  did  come  in,  but,  although  plaintiff 
waited  for  him  at  his  o£Bce,  Denny  did  not 
come  to  plaintiff  but  got  with  defendant  and 
the  two  closed  the  deal;  defendant  taking 
the  lot  Denny  had  theretofore  wanted  to 
put  in  on  a  valuation  of  $2,000  at  a  valua- 
tion of  $1,500  and  paying  $7,500  in  cash. 
Thus  the  price  was  reduced  from  $9,500  to 
$9,000  only  by  treating  Denny's  lot  as  bar- 
ing a  valuation  of  $1,500  instead  of  $2,000, 
and  there  was  evidence  that  defendant  tes- 
tified in  the  Justice  court  that  the  consider- 
ation for  the  house  in  the  deal  made  was 
$9,500. 

[6,  •]  We  cannot  say  as  a  matter  of  law 
that  a  special  contract  defeats  plaintiff's 
cause  of  action.  In  the  first  place,  accord- 
ing to  the  evidence  In  plaintiff's  favor,  there 
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was  no  such  limitation  on  plaintiff's  right 
to  a  commission  when  the  contract  was  made 
and  plaintiff's  efforts  began.  In  the  next 
place,  no  limit  of  time  was  placed  on  plain- 
tiff to  effect  a  sale,  and  be  had  a  reasonable 
time  In  wh}ch  to  do  so ;  and  while  he  was  In 
the  flnal  act  of  accomplishing  a  sale  the 
defendant,  without  notice  to  plaintiff,  got 
together  with  the  purchaser  and  closed  the 
deal.  Holland  v.  Vinson,  124  Mo.  App.  417, 
101  S.  W.  1131.  There  is  other  evidence  In 
the  record  from  which  the  Jnry  could  find 
that,  even  if  defendant  did  tell  plaintiff  he 
would  not  pay  a  commission  unless  he  sold 
the  property  for  $9,500  cash,  yet  defendant 
allowed  plaintiff  to  continue  in  his  efforts 
tp  sell  the  property  at  less  than  those  terms ; 
and  stiU  other  evidence  that  defendant  listed 
the  property  with  plaintiff  under  a  general 
contract  to  pay  a  commission  If  he  sold  the 
property,  though  the  defendant  was  under 
the  impression  that  he  would  not  legally 
be  bound  to  pay  any  commission  unless  the 
property  was  sold  for  |9,500.  In  other 
words.  It  Is  a  question  for  the  Jury  to  say 
whether  the,  contract  plaintiff  had  was  a 
limited  or  general  contract 

[71  With  reference  to  the  claim  that  there 
was  no  evidence  from  which  the  Jury  could 
say  plaintifTs  efforts  were  the  procuring 
cause  of  the  sale,  we  are  of  the  opinloh  that 
there  was.  The  Jury  could'  reasonably  fltad 
that  bad  it  not  I>een  for  plaintiff's  efforts 
the  sale  would  not  have  been  effected,  and 
that  plaintifTs  exertions  were  the  procuring 
cause  of  the  sale. 

[I]  The  question  asked  of  Denny  whether 
the  efforts  of  th6  broker  "hud  anything  to  do 
with  you  buying  the  property"  was,  we  think, 
properly  excluded.  He  was  allowed  to  die- 
tail  all  the  facts  and  to  tell  what  was  done. 
The  question  whether  the  broker's  efforts 
"had  anything  to  do"  with  the  sale  left 
not  only  It  to  the  witness  to  decide  whether 
such  efforts  were  effective  in  bringing  about 
a  sale,  the  question  the  Jury  was  to  pass 
upon,  .but  also  allowed  the  witness  to  draw 
the  conclusion  that  if  he  did  not  rely  on 
the  broker's  Judgment  in  making  the  pur- 
chase the  broker's  efforts  did  not  result  in 
effecting  the  sale>  The  question  allowed 
the  witness  to  draw  a  conclusion  in  reference 
to  the  very  question  the  Jury  were  called 
to  pass  upon  under  the  instructions  of  the 
court.  .  It  Is  not  like  showing  the  state  of 
a  man's  mind  prior  to  pluiutifl's  efforts  by 
declarations  made  by  such  man  at  the  time 
the  state  of  mind  was  desired  to  be  shown. 
Folks  V.  Burnett,  47  Mo.  App.  564,  566. 

19]  We  think,  however,  that  error  call- 
ing for  a  reversal  and  a  remanding  of  the 
cause  for  a  new  trial  was  committed  In  the 
way  plaintiff's  case  was  submitted  in  his 
instructions.  As  heretofore  stated,  It  must 
be  borne  in  mind  that  this  is  not  the  ustial 
controversy  of  a  broker  and  landowner  over 
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a  commission  for  procuring  or  finding  a  pur- 
chaser. Here,  the  owner  and  purchaser  to 
be  had  been  "dickering"  with  one  another 
for  two  years,  and  each  knew  the  other's 
terms  but  would  not  agree  thereon.  In  this 
situation  plaintiff  asked  defendant  to  be  al- 
lowed to  take  a  hand.  According  to  plain- 
tiff's theory  this  wag  granted  and  he  was 
given  a  general  contract  to  sell  the  prop- 
erty, or,  if  it  was  limited  as  to  price.  It  be- 
came unlimited  thereafter  and  was  so  treat- 
ed by  them  and  that 'it  was  unlimited  both 
as  to  price  and  as  to  purchaser.  Defendant's 
evidence  tends  to  show,  however,  that  he 
refused  to  give  plaintiff  a  contract  to  sell 
to  Denny  since  he  already  had  been  on  the 
string  and  could  himself  do  better  with  him 
than  any  agent  could ;  also  that  the  contract 
he  made  with  plaintiff  was  to  pay  a  commis- 
sion only  in  case  plaintiff  found  a  purchaser 
who  would  give  f9,500  cash  for  the  prop- 
erty. With  reference  to  this  last,  plaintiff 
himself,  in  one  place  in  his  testimony,  says 
defendant  said:  "I  will  take  $9,500  for  the 
house  and  pay  a  commlsaion.  I  can't  take 
any  leas  than  that  and  pay  a  commission." 
So  that  the  evidence  is  clearly  in  such  shape 
that  plaintiff's  right  to  reoover  was  affected 
by  two  possible  conditions ;  one  that  he  mast 
sell  to  some  one  other  than  Denny,  and  the 
other  that  he  must  sell  for  $9,500  or  he  would 
not  be  entitled  to  a  commission.  Wheth^ 
either  one  or  both  of  these  conditions  were 
a  part  of  the  contract  was  a  question  for 
the  Jury.  It  was  not  conceded  that  defend- 
ant knew  plaintiff  was  still  trying  to  sell 
to  Denny  and  knowingly  interfered  and  took 
the  matter  out  of  bis  hands.  Now  the  error 
In  plaintiff's  instructions  Is  that  they  assume 
that  the  contract  was  a  general  one  as  to 
price,  and  tell  the  Jury  plaintiff  is  entitled 
to  recover  and  the  finding  will  be  for  blm 
if  the  defendant  "employed  i^intlff  to  sell 
the  property"  and  if  his  ^orts  were  "the 
procuring  cause  that  resulted  in -the  deal  be- 
ing made,"  unless  the  contract  'was  the  plain- 
tiff was  to  sell  to  some  one  other  than  Den- 
ny; and  they  thus  assume  that  the  deal 
made  was  in  accordance  with  the  terms  of 
the  contract  plaintiff  had. 

[18]  But  instructions  Which  direct  a 
verdict  should  not  omit  any  of  the  issues 
which  are  a  necessary  part  of  plaintiff's 
case;  and  what  was  the  contract  plaintiff 
bad  and  whether  he  had  fully  performed  It 
or  not  were  certainly  questions  which  con- 
tain the  very  heart  of  his  case.  Westerman 
V.  PeeV  Investment  Co.,  197  Mo.  App.  278,  284, 
195  S.  W.  78;  Young  v.  Cooperage  Works, 
259  Mo.  215,  168  S.  W.  611;  Jennings  & 
Son  V.  Overholt,  186  Mo.  App.  505,  511,  512, 
172  S.  W.  449.  Plaintiff's  instructions  con- 
tained one  of  the  conditions  which  had  to 
be  negatived  before  he  could  recover,  but 
omitted  all  reference  to  the  other,  and  that 
other  had  reference  to  the  two  vital  and 
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essential  things  to  Ms  recovery,  namely, 
the  nature  of  the  contract  he  had  and  wheth- 
er he  had  peitormed  it. 

The  Judgment  is  reversed  and  the  cause  Is 
remanded  for  a  new  triaL 

All  concur. 


YATES  V.  UNITED  RY8.  CO.  OF  ST.  LOUIS. 
(No. -16116.) 

(St.  liOoU  Coart  of  Appeals.     MiasoorL 
June  8,  1920.) 

1.  Carrier*  «=932l (21)— Charge  of  goaeral 
■egligenoo  praper  la  re*  Ipsa  loqultnr  case. 

In  a  res  ipsa  loquitur  cage  against  a  street 
railway  for  injuries  to  a  passenger  when  the 
street  car  collided  with  a  team  of  horses,  a 
charge  of  general  negligence  is  proper. 

2.  Carrier*  «=33I6(6)— Proof  of  colllsloa  and 
lajary  to  passenger  makes  prima  facie  oasa 
la  her  favor. 

Plaintiff  having  been  a  passenger  on  de-- 
fendant  street  railway's  car  and  free  from 
negligence,  proof  of  happening  of  collision  be- 
tween car  and  a  team  of  horses  and  injury  to 
plaintiff  raises  a  presumption  of  negligence 
against  the  railway,  and  makes  a  prima  facie 
case  for  plaiotiff,  casting  burden  on  railway 
to  show  freedom  from  negligence. 

3.  Appeal  and  error  «s>l064(l)—lMtnMtloa  in 
action  against  street  railway  by  passenger 
held  not  reversible  error. 

In  action  against  street  railway  for  injuries 
to  passenger  when  her  car  collided  with  team 
of  horses,  instruction  that,  though  the  jury 
should  find  that  want  of  care  of  driver  of  team 
directly  contributed  to  collision,  yet  if  railway's 
motorman,  had  he  exercised  a  high  degree 
of  care,  etc.,  would  have  averted  collision, 
plaintiff  can  recover,  held  not  reversible  error 
in  view  of  drcumatances. 

4.  Evidence  «=3l8— Jadloial  notice  taken  of  de- 
creased purchasing  power  of  maney. 

In  passing  on  question  of  excesaiveneas  of 
verdict  for  personal  injuries.  Court  of  Appeals 
may  take  judicial  notice  of  the  fact  that  the 
purchasing  power  of  money  has  greatly  de- 
creased in  recent  years. ' 

5.  Damages  «=3l3l(4)— $1^)00  verdlot  la  fa- 
vor of  female  street  ear  passenger  net  ex- 
ossslve. 

$1,000  verdict  awarded  against  street  rail- 
way in  favor  of  injured  female  passenger  of 
35,  in  good  health  before  the  accident  and 
weighing  about  208  pounds,  who  lost  weight 
untU  at  trial  she  weighed  about  170  pounds,  her 
injury  having  consisted  of  a  sprained  back,  re- 
sulting in  nerrousnesa  and  insomnia,  necfessitat- 
ing  confinement  to  bed,  held  not  excessive. 

An>eal  from  St  Louis  Circuit  Court ;  Kent 
K.  Koemer,  Judge. 
"Not  to  be  ofllcially  published." 

Action  by  Mary  Kate  fates  against  the 
United    Railways    Company    of    St.    IiOuls. 


From  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Charles  W.  Batea,  T.  B.  Frauds,  and 
Cbauncey  H.  Clarke,  all  of  St.  Louis,  for  ap- 
pellant 

Bassieur,  Kammerer  -&  Bassfeur,  ot  St 
Louis,  for  leepoDdent 

BIGGS,  C.  While  plaintiff  was  a  pas- 
senger on  defendant's  north-bound  Broad- 
way car  it  collided  with  a  team  of  horses 
and  wagon  at  the  intersection  of  Blddle 
street  It  Is  alleged  that  the  jar,  jolt,  and 
sudden  stop  of  the  car  as  the  collision  oc- 
curred caused  plaintiff  to  be  thrown  against 
the  back  of  one  of  the  seats  of  the  car  and 
against  the  side  thereof,  resulting  in  per- 
sonal injuries,  which  form  the  basis  of  this 
action,  and  for  which  plaintiff  recovered  a 
Judgment  below  for  |1,000.  The  answer  was 
a  general  denial. 

[1,2]  The  charge  la  general  negligence, 
which  Is  proper;  this  being  a  res  ipsa  lo- 
quitur case.  The  plaintiff  being  a  passenger 
and  concededly  free  from  negligence,  proof 
bt  the  happening  of  the  coUtSlcm  and  the 
injury  raises  a  presumption  of  negligence 
against  the  carrier  and  made  a  prima  fade 
case,  c^stin^  the  burden  upon  defendant  of 
showing  that  it  was.  free  from  any  act  of 
negligence  which  caused  the  Injury  to  plain- 
tiff. 

The  errors  .specified  are  excessive  verdict 
and  the  giving  of  the  following  instruction 
on  behalf  of  plaintiff: 

"Although  the  Jury  should- find  from  the  evi- 
dence in  this  case  that  Louis  Staake,  the  driv- 
er of  the  wagon  with  which  defendant's  car 
collijled,  did  not  exercise  ordinary  care  in  driv- 
ing said  wagon,  and  although  the  jury  ahonld 
find  from  the  evidence  that  such  want  of  care 
(if  there  wa»  such  want  of  care)  directly  oom- 
tributed  to  cause  the  collision  by  which  plain- 
tiff was  injured,  if  you  find  she  was  injured, 
yet  if  the  jury  should  find  from  the  evidence 
that  defendant's  motorman  in  charge  of  the  car 
In  which  plaintiff  was  a  passenger,  if  h«  had  «x- 
erciied  a  high  degree  of  eare  ntch  lu  leould 
have  been  eaereited  by  a  prudent,  oareful,  and 
tkUlftU  motomutn,  under  the  tame  or  timSar 
oircuMMtaMOM,  would  have  averted  said  collision 
and  injury,  if  any,  then  phiintill  ia  entitled  to 
recover." 

The  Objection  to  this  Instruction  U  that 
it  Is  said  to  assume  negligence  on  the  part 
of  the  motorman  by  using  the  italicized 
words  set  forth  in  the  Instruction.  The  In- 
struction Is  unhappily  worded,  and  the  criti- 
cism leveled  against  It  Is  not  unreasonable. 
However,  It  must  be  considered  that  the  Jury 
are  reasonably  intelligent  men,  and  that  tihey 
would  not  have  returned  this  verdict  against 
the  defendant  bad  they  not  believed  tliat 
the  motorman  failed  to  exercise  that  hlg^ 
degree  of  care  placed  upon  him  by  tiie  law. 

In  the  case  of  Olaen  v.  Citizens'  RalQway 
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Co.,  152  Mo.  426,  54  8.  W.  470,  .the  Supreme 
Court  approved  an  Instruction  In  identicaliy 
the  same  form  as  the  instruction  In  the  in- 
stant case.  The  facts  in  the  Olsen  Case 
cannot  be  distinguished  from  those  in  the 
case  at  bar.  In  that  case  plaintiff  suffered 
injuries  by  reason  of  a  coUtslon  between  the 
street  car  and  a  fire  department  wagon.  The 
instruction  In  the  case  at  bar  was  evidently 
copied  from  the  instruction  in  the  Olsen 
Case.  In  passing  upon  a  complaint  made 
against  the  instruction  in  that  case,  Judge 
Qantt  aoc.  dt.  431  of  162  Mo.,  54  S.  W.  471) 
states  that  the  instruction  is  In  the  form 
almost  universally  adopted. 

[3]  We  do  not  deem  the  giving  of  this  in- 
struction, under  the  circumstances  of  the 
case,  reversible  error,  and  hence  rule  the 
point  against  the  defendant.  - 

[4]  l3  the  size  of  this  verdict,  namely, 
$1,000,  shocking  to  the  Judicial  conscience 
and  so  excessive  as  to  tadlcate  that  the  Jury 
was  biased  and  prejudiced  in  its  considera- 
tion of  the  cause?  In  passing  upon  the  ques- 
tion we  may  take  Judicial  notice  of  the  fact 
that  the  purchasing  power  of  money  has 
greatly  decreased  in  recent  years,  as  was 
done  by  the  Supreme  Court  la  the  case  of 
Hurst  V.  Bailroad  (Sup.)  219  S.  W.  566  (not 
yet  offldally  reported). 

The  case  as  made  tended  to  prove  that 
the  plaintiff's  injuries  consisted  of  a  sprained 
back,  resulting  In  nervousness  and  insomnia ; 
that  she  was  injured  on  January  26,  1916, 
and  was  thereafter  confined  to.  her  bed  for 
4  weeks.  After  that,  and  until  April  follow- 
ing, she  was  able  to  sit  up,  but  was  not 
able  to  get  around  or  attend  to  her  house- 
hold duties.  Subsequent  to  April  and 
throughout  the  summer  she  was  at  various 
times  compelled  to  remain  in  b«d  a  part 
of  each  week.  At  the  time,  the  plaintiff  was 
a  woman  36  years  of  age  and  in  good  health, 
weighing  before  the  accident  208  pounds. 
Since  the  accident  she  gradually  lost  wel^t, 
until  at  the  time  of  the  trial  she  weighed 
about  170  pounds.  She  testified  that  since 
she  was  injured  she  lias  continual  head- 
aches and  has  not  been  able  to  attend  to 
her  usual  household  duties.  The  trial  took 
place  on  June  14, 1917,  being  about  18  montlis 
after  the  accident 

•  [6]  We  think,  under  the  evidence,  the  Jury 
was  fully  Justified  in  making  the  award  of 
fl,00O.  It  is  therefore  recommended  ttiat 
the  Judgment  be  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
BIGOS,  C,  is  adopted  as  the  opinion  of  the 
court. 

The  Judgment  of  the  circuit  court  is  ac- 
cordingly affirmed. 

REYNOLDS,  P,  J.,  and  ALLEN  and 
BE^^R,  JJ.,  concur. 
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O'BANNON  V.  MOERSCHEL  et  al. 
(No.   I3S60.) 

(Kansas    City   Court   of   Appeals.     MisBourl. 

May  10,  1920.    Rehearing  Denied 

May  17,  1920.) 

1.  Corporations  «=s>429— Offlcor  vannot  sso  cor- 
porate moneys  to  pay  individual  debts;  eheok 
of  company  being  notloo. 

An  officer  of  a  corporation  cannot  lawfully 
use  its  money  to  pay  his  individual  debts,  and  if 
he  gives  a  check  of  the  corporation  per  himself 
it  is  notice  to  liis  creditor,  who  may  be  com- 
pelled to  repay  it  to  the  corporation. 

2.  Corporations  «=>429— Checks  drawn  by  pres- 
ident having  authority  to  draw,  ordinarily  le- 
gal payments  of  debt  to  drawee. 

The  fnct  that  president  of  a  corporation  was 
Buch,  with  authority  to  draw  checks  for  it. 
would  ordinarily  make  his  checks  when  cashed 
legal  payments  to  the  drawee,  though  not  when 
drawee  knows  that  president  is  putting  hia  hands 
into  the  treasury  of  the  corporation  and  mis- 
appropriating its  funds. 

3.  Corporation*  4=3404(1)— Use  of  asset*  to 
pay  president**  dobt  aot  within  rule  permit- 
ting solvent  corporation  to  use  assets  for 
benefit  of  another. 

Where  directors  consented  to  payment  of 
president's  debt  with  company  funds  under  im-. 
pression  debt  was  that  of  company,  and  would 
not  have  given  consent  bad  they  known  com- 
pany was  paying  president's  debt  as  mere  grat- 
uity, case  did  not  fall  within  rule  that  solvent 
corporation  may  use  assets  for  individual  ben- 
efit of  another  with  consent  of  stockholders  and 
directors. 

Appeal  from  Circuit  Court,  Cole  County; 
John  6.  Slate,  Judge. 

Action  by  W.  D.  O'Bannon,  trustee,  against 
Jacob  W.  Moerschel  and  others.  From  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Calfee  &,  Westhues,  of  Jefferson  City,  for 
appellants. 

Pope  &  Lohman,  of  Jefferson  City,  for 
respondent 

ELLISON,  P.  J.  Plaintiff  Is, trustee  in 
bailkruptcy  of  the  estate  of  the  corporation 
known  as  the  Scholtz  Dry  Goods,  Carpet  & 
Ready-to-Wear  Company.  Frank  J.  Linholf 
was  president  of  that  corporation,  and  owed 
Jacob  F.  Moerschel,  in  the  letter's  lifetime, 
a  sum  amounting  to  near  $50,000  in  interest- 
bearing  notes  given  for  borrowed  money. 
Linholf  paid  the  interest  regularly  by  checks 
of  the  corporation  signed  by  him  as  presi- 
dent, and  Moerschel  cashed  these  checks. 
The  corporation  was  declared  a  bankrupt  on 
the  petition  of  Jacob  W.  Moerschel  as  one  of 
its  creditors,  the  corporation,  through  Lin- 
holf, admitting  its  insolvency.  The  corpo- 
ration being  insolvent,  the  District  Court  of 
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the  United  States  for  fhe  Western  district  of 
Missouri,  sitting  at  Jefferson  City,  on  proper 
request  of  creditors  authorized  plaintiff  as 
trustee  to  recover  back  these  Interest  pay- 
ments. Moerschel  baying  died,  plaintiff  In- 
stituted this  action  against  his  executors. 
A.  M.  Hougb,  Esq.,  of  the  Cole  county  bar, 
■was  appointed  referee.  Defendant  objected 
that  the  case  was  not  one  for  a  referee,  but, 
as  tliis  objection  was  not  saved  In  the  motion 
for  new  trial,  we  shall  assume  that  he  was 
properly  appointed. 

The  referee  heard  the  evidence,  and  made 
report  to  the  trial  court,  wherelfi  he  allowed 
to  plaintiff  the  various  payments  of  interest 
aggregating  $5,623.63.  Each  party  filed  ex- 
ceptions to  the  r^ort.  They  were  overruled, 
and  Judgment  rendered  for  plaintiff  in  the 
amount  found  by  the  referee.  Plaintiff  did 
not  appeal. 

It  is  proper  to  say  as  a  part  of  the  history 
of  the  case  that  the  present  corporation  was 
preceded  by  the  corporation  known  as  the 
Scfaultz  Dry  Goods  &  Carpet  Company  and 
Linbolf  paid  to  Moerschel  a  number  of  pay- 
ments by  checks  out  of  the  funds  of  that  cor- 
poration. But  the  latter  became  dissolved, 
and  finally  absorbed  by  the  present  bankrupt, 
the  Sc&ultz  Dry  Goods,  Carpet  &  Ready-to- 
•  Wear  Company.  The  referee  refused  to  al- 
low to  plaintiff  any  of  the  money  Linholf 
used  out  of  the  funds  of  the  former  corpora- 
tion, on  the  ground  that  plaintiff  did  not 
represent  that  corporation,  and  that  the  five- 
year  statute  of  limitattou  (section  1889,  Rev. 
St  1909)  had  run  against  the  action.  We 
should  also  state  that  Moerschel  presented 
the  notes  for  allowance  against  the  estate 
of  the  corporation  bankrupt  as  if  they  were 
the  debt  of  the  corporation,  but  the  federal 
court  held  they  were  the  individual  indebted- 
ness of  Ltoholf,  and  disallowed  them.  In  re 
Sehultz  Dry  Goods,  Carpet  &  Ready-to- Wear 
Co.  (D.  C.)  236  Fed.  425,  and  same  case  on 
appeal,  246  Fed.  887, 159  C.  C.  A.  159. 

We  therefore  have  only  to  determine 
whether  the  referee  and  the  trial  court  are 
upheld  in  the  law  in  holding  Moerschel's 
estate  liable  to  the  plaintiff  trustee  in 
bankrupfcy. 

[1]  The  law  is  that  an  officer  of  a  corpo- 
ration cannot  lawfully  use  the  money  of  the 
corporation  to  pay  his  Individual  debts ;  and 
if  he  gives  a  check  of  the  corporation,  per 
himself,  it  is  notice  to4jls  creditor,  and  the 
latter  may  be  compelled  to  pay  it  back. 
Charcoal  Co.  v.  Lewis,  154  Mo.  App.  548,  136 
S.  W.  716;  Napoleon  Hill  Cotton  Co.  v.  Stix, 
217  8.  W.  328;  Charcoal  Co.  v.  Moore,  178 
Mo.  App.  692,  162  S.  W.  746;  McCullam  v. 
Buckingham  Hotel  Co.,  198  Mo.  App.  107, 
199  S.  W.  417. 

In  1917  the  Legislature  passed  an  act  legal- 
izing such  payment  unless  it  is  shown  that 
the  payee  of  the  check  had  actual  knowledge 


that  it  was  issued  without  the  knowledge  of 
the  corporation.  Laws  1917,  p.  144.  Bn/; 
that  act  does  not  affect  this  case,  for  Uie  rea- 
son tliat  it  was  passed  since  the  facts  herSn 
transpired. 

But  def^idant  has  cited  ns  to  an  exbam- 
tive  opinion  of  the  Supreme  Court  (Colonan 
V.  Hagey,  252  Mo.  102,  13ft-143,  168  S.  W. 
829),  wherein  Judge  Walker  states  the  right 
of  a  solvent  corporation  to  deal  with  its 
money  or  other  assets  as  an  individual  would, 
and  that  generally  only  Judgment  creditors 
could  aTtacK  a  dispos{il  of  the  debtor's  prop- 
erty. To  the  same  affect  is  Jorndt  v.  Hu^  & 
Spoke  Co.,  112  Mo.  App.  841,  87  S.  W.  29, 
decided  by  the  St.  Louis  Court  of  Appeals 
through  Judge  Goode.  But  these  cases  have 
no  application.  In  the  case  before  us  we 
have  an  ofiBcer  of  a  corporation  takingits 
funds  bodily  Hfid  using  them  (with  the  credi- 
tor's knowledge)  to  pay  his  private  debt.  The 
creditor  thus  becomes  a  party  to  the  mis- 
appropriation, and  can  be  forced  to  disgorge. 

[2]  To  avoid  the  cdhslde'ratlon  we  have 
Just  stated,  defendant  is  driven  to  insist  that 
it  was  not  Linholf  who  paid  the  money  to 
Moerschel,  but  that  it  was  the  corporation 
acting  through  Linholf.  The  fact  that  Lin- 
holf was  president  of  the  corporation  with 
authority  to  draw  checks  for  It  would  ordi- 
narily make  his  checks,  when  cashed,  legal 
payments  to  the  drawee,  but,  of  course,  this 
could  not  be  when  the  drawee  knew  the  of- 
ficer by  giving  the  check  was  putting  his 
hands  into  the  treasury  of  the  corporation 
and  misappropriating  its  funds.  Bank  v.  Ed- 
wards, 243  Mo.  553,  5W-569,  147  S.  W.  978. 

[3]  We  io  not  overlook  the  law  stated  by 
our  Supreme  Court  in  Coleman  v.  Hagey, 
supra,  262  Mo.  143,  158  S.  W.  829,  and  the 
St.  Louis  Court  of  Appeals  in  Jorndt  ▼.  Bub 
&  Spoke  Co.,  supra,  112  Mo.  App.  344,  87  S.  W. 
29,  that  a  solvent  corporation  may  use  its  as- 
sets for  the  individual  benefit  of  another  with 
the  consent  of  the  stockholders  and  directors 
of  the  corporation.  Defendant,  doubtless  to 
bring  himself  within  the  law  thus  stated,  in- 
troduced evidelTce  that  the  stockholders  and 
directors  of  the  Sehultz  Dry  Goods,  Carpet  & 
Ready-to- Wear  C<»npany  consented  tliat  Lin- 
holf might  make  the  interest  payments  in  suit 
out  of  the  funds  of  the  corporation.  But  we 
think  there  is  good  reason  why  that  evidence 
cannot  avail  defendant.  The  directors  each 
testified  that  they  consented  to  this  use  of 
the  corporation  funds  because  It  was  the  un- 
derstanding had  at  the  time  they  forme3  the 
corporation  that  the  debt  to  Moerschel  for 
the  money  used  in  buying  the  stock  was  6> 
be  paid  by  the  corporation.  The  effect  of 
their  testimony  was  that  they  looked  upon 
the  debt  as  that  of  the  corporation  and  not 
of  Linholf;  and  in  furtherance  of  that  un- 
derstanding Moerschel  actually  preempted 
his  notes  to  the  trustee  Is  bankruptcy,  and 
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aideav(Hred  to  bave  them  allowed  as  ffie  debt 
of  the  corporation.  The  consummation  of 
that  idea  was  only  prevented  by  the  federal 
coarts  in  the  case  In  re  Schultz  Dry  Goods, 
Carpet  &  Ready-to- Wear  Co.  (D.  C.)  236  Fed.' 
426,  and  246  Fed.  887,  150  0.  O.  ▲.  109,  to 
which  we  have  alreac^  referred.  It  seemd 
plain  from  the  testimony  that  tbe  directors 
did  not  consider  that  Moerschel  £aa  a  debt 
against  Unholf  personally  and  that  their 
ccmseni  would  not  have  been  given  if  they 
had  known  tbe  corporation,  though  not  lia- 
ble, was  yet  paying  an  Individual  debt  out 
of  its  assets  as  a  mere  gratuity. 

We  tbink  tbe  Judgment  sbould  be  affirmed. 

All  concur. 


UNDERWOOD  et  al.  v.  HINE8,  DInetor 
General  of  Railroads.     (N<r.  13593.)    ,  , 


(Kansas  City  Court  of  Appeals. 
June  14,  1920.) 


MissourL  - 


1.  Carriers  «=>207t[2)— Oral  oontraot  for  Iitter- 
ttate  shipment  Is  not  Mnding. 

No  verbal  agreement  for  cattle  cars  for 
shipment  in  interstate  commerce  can  be  relied 
on  under  the  Carmack  Amendment  (U.  S. 
Comp.  St.  i§  86(Ma,  8604aB),  which  requires 
a  written  contract,  nor  can  a  preliminary  oral 
agreement  for  a  future  interstate  shipment. 

2.  Carriers  «s>32  (2)— Unconditional  contraot 
to  furnish  cars,  Irrespeetlve  of  government 
needs  or  public  service,  Is  discriminatory,  and 
violative  of  Commerce  Act. 

A  station  agent  of  a  railroad  operating  un- 
der federal  control  has  no  authority  to  make 
an  absolute  and  unconditional  contract  to  have 
cattle  cars  ready  at  a  certain  place  or  date, 
IrreBpective  of  the  governoaent'a  needs  or  of 
general  service  to  the  public;  such  a  contract 
being  special  and  discriminatory,  and  violative 
of  the  Commerce  Act. 

3.  Railroads  t=>iVx,  New,  vol.  6A  Key-No. 
Series— Federal  control  held  to  excuse  falluro 
to  furnish  ears  to  shipper. 

Since  the  federal  control  of  railroads  was 
primarily  to  supply  transportation  needed  for 
the  Great  War,  and  only  secondarily  to  sopply 
snch  transportation  for  the  public,  the  fact 
that  cars  were  needed  for  shipments  of  the 
government  is  a  defense  to  an  action  for  breach 
of  contract  by  tbe  carrier's  station  agent  to 
have  cars  ready  for  plaintiff  at  a  stated  time 
and  place. 

Appeal  from  Circuit  Court,  Callaway  Coun- 
ty ;    David  H.  Harris,  Judge. 
"Not  to  be  officially  published." 

Action  by  J.  D.  Underwood  and  B.  B.  Un- 
derwood, comprising  the  firm  of  Underwood  & 
Sons,  copartners,  and  another,  against  Wal- 
ter D.  Hines,  Director  General  of  Railroads. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed. 


Harris  &  Price,  of  C<Aumb!a,  and  J. 
Jamison,  of  St  Louis,  for  appellant. 


W. 


TRIMBLE,  J.  This  is  an  action  for  dam- 
ages against  the  Director  General  of  Rail- 
roads, based  upon  the  violation  6t  an  oral 
contract  made  by  the  station  agent  of  ttae 
Missouri,  Kansas  &  Texas  Railway  Company 
(in  tbe  hands  of  Receiver  Schaff)  at  Tebbetts, 
Mo.,  with  plaintiff,  whereby  said  agent  agreed 
to  have  three  empty  cattle  cars  at  said  sta- 
tion on  April  2, 1918,  ready  for  plaintiffs'  use 
In  tbe  shipment  of  cattle  from  said  station  in 
Missouri  ta  the  National  Stockyards  In  Illi- 
nois. Plamtiffs  say  that,  relying  upon  tbe 
contract  made  on  tbe  30tb  of  Iforcb,  1918,  to 
bave  said  cars  ready  on  tbe  2d  of  .April,  tbey 
d^vered  said  cattle  at  said  station ;  but, 
said  cars  not  being  furnished,  they  were  re- 
quired to  keep  and  feed  said  cattle  until  a 
week  later,  when  the  cars  were  furnished  on 
April  9,  1918.  Wberetore  tbey  sue  tor  $200, 
the  bill  for  the  extra  feed  and  labor  required 
to  care  for  them  during  the  week  they  were 
unable  to  ship.  (It  seems  tliat,  contrary  to 
tbe  usual  events  in  such  matters,  tbe  prl<£ 
of  cattle  rose,  and  was  better  on  tbe  day  tbe 
cattle  did  get  to  market  than  it  was  on  the 
day  they  would  have  gotten  there,  bad  tbe 
cars  been  furnished  on  the  2d  of  April.  Con- 
sequently, no  other  loss  was  claimed,  except 
the  additional  feed  and  labor  during  the  week 
the  catUe  could  not  be  shipped.)  At  tbe  close 
of  piaintlSs'  case,  and  again  at  the  close  of 
tbe  entire  case,  tbe  defendant  asked  a  demur- 
rer to  the  evidence  which  the  court  refused  to 
give.  The  jury  returned  a  verdict  of  $150, 
upon  which  judgment  was  rendered,  and  the 
defendant  has  appealed.  . 

[1]  The  shipment  in  contemplation,  and  for 
which  tbe  cars  were  to  be  used,  was  an  inter- 
state shipment ;  and  no  verbal  agreement  for 
shipment  in  interstate  commerce  can  be  re- 
lied upon  under  the  Carmack  Amendment  (U. 
S.  Comp.  St.  §S  S604a,  8604aa),  which  requires 
a  written  contract  Thee  v.  Wabadi  R.  Co., 
217  S.  W.  666.  However,  if  it  can  be  said 
that  the  contract  in  question  was  s^Mrate 
from  and  merely  preliminary  to  a  contract 
for  an  Interstate  shipment  which,  when  en- 
tered Into,  would  be  in  writing,  and  that  the 
breach  relied  on  is  not  a  breach  of  tbat  con- 
tract, tbere  is  this  furtber  to  be  said: 

[2]  The  sole  purpose  of  tbe  contract  was, 
and  is  alleged  to  be,  to  enable  a  shipment  in 
interstate  commerce  to  be  made.  Ag{tin,  a 
contract,  absolute  and  unconditional,  to  have 
cars  ready  for  plaintiffs'  use  at  a  certain 
place  and  date,  irrespective  of  the  govern- 
ment's needs  or  of  the  general  service  to  the 
public,  is 'one  the  station  agent  bad  no  au- 
thority to  make,  and  his  lack  of  such  au- 
thority was  known  to  plaintiffs.  Sudt  a  con- 
tract Is  special,  and,  if  upheld,  would  give  tbe 
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shipper  to  whom  it  &  ioade  an  unusual  serv- 
ice different  from  that  accorded  to  others. 
When  such  Is  the  case,  it  is  discriminatory, 
and  violates  the  provisions  of  the  Ck>mmierce 
Act  (24  Stat  379).  Chicago  &  Alton  R.  Co. 
V.  Kirby,  226  U.  S.  155,  32  Sup.  Ct.  648,  56 
L.  Ed.  1033,  Ann.  Cas.  1914A,  601;  State  ex 
rel.  V.  Atlantic  Coast  Line  R.  Co.,  62  Fla.  646, 
41  South.  705,  12  L.  R.  A.  (N.  S.)  606. 

[3]  The  railroad  was  in  the  hands  of  the 
United  States  government,  primarily  for  the 
supply  of  its  need  in  the  Oreat  War  in  which 
it  was  engaged,  and  secondarily  for  the  trans- 
portation of  commerce  for  the  npbllc.  The 
reason  that  no  cars  were  obtainable  until  the 
date  they  were  obtained  was  because  of  gov- 
ernmental war  needs  and  the  Imperative  duty 
to  give  precedence  to  shipments  of  the  gov- 
ernment, and  therefore  it  was  impossible  to 
have  cars  on  hand  for  plaintiffs'  use  on  date 
specified.  These  facts  appearing  in  the  case 
without  controversy,  the  demurrer  to  the  evi- 
dence should  have  been  sustained.  Edwards 
V.  American  Express  Co.,  216  S.  W.  781. 

The  judgment  Is  reversed. 

All  concur. 


FANNING  V.  MINES,  Director  General  of  RaM< 
roads.    (No.  2579.) 

(Springfield  Coort  of  Appeals.     BGssouii. 
June  5,  1920.) 

1.  Maater  and  servant  <8=>286(2)— Neglitence 
In  directing  inexperienced  servant  to  operate 
drill  held  question  for  Jury. 

In  an  action  by  an  inexperienced  workman, 
injured  while  using  a  drill  operated  by  com- 
pressed air,  negligence  in  directing  him  to  use  it 
held,  under  the  evidence,  a  qnestion  for  the  Jury. 

2.  Trial  <S=>I94(I9)— Instruction  lield  equiva- 
lent to  declaration  ttiat  master  Is  negligent 

'    as  matter  of  law. 

In  an  action  by  railrond  employ^  injured 
by  using  a  drill  operated  by  compressed  air,  an 
instruction  -  that  if  the  employ^  was  directed 
to  use  the  machine,  that  he  was  known  to  be 
inexperienced,  and  was  unaware  of  the  danger, 
that  he  was  informed  by  the  foreman  that  he 
could  operate  the  drill  with  safety,  apd  that 
while  exercising  reasonable  care  for  his  own 
safety  the  servant  was  injured,  verdict  should 
be  for  him,  was  tantamount  <o  a  charge  that 
the  master  was  negligent  as  a  matter  of  law. 

3.  Negligence  iS=>l36(9)— When  case  for  Jury. 

It  is  only  where  the  facts  are  such  that  all 
reasonable  men  must  draw  the  same  conclusion 
that  the  question  of  negligence  is  for  the  court. 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty ;  Orin  Patterson,  Judge. 

Action  by  John  E.  Fanning  against  Walker 
D.  iHlnee,  Director  General   of   Railroads. 


From  a  Judgment  for  plhintlff,  defendant  ap- 
peals.   Reversed  and  remanded. 

W.  F.  Evans,  of  St.  Louis,  and  Mann.  Todd 
&  Mann,  of  Springfield,  for  appellant 
Alfred  Page,  of.  Springfield,  tat  respondent 

FARRINGTON,  J.  [1]  The  plaintiff  in- 
stituted suit  and  recovered  a  Judgment 
against  defendant  for  the  sum  of  $150,  on 
account  <rf  personal  Injuries  sustained  by 
him  while  working  as  an  employe  of  the 
defendant  in  the  yards  known  as  the  "New 
Shops,"  in  the  dty  of  Springfield,  Mo.  He 
was  injured  while  operating  a  drill  used  for 
the  purpose  of  boring  holes  in  steel  beams, 
and  the  power  operating  the  machine  known 
as  the  drill  was  compressed  air.  Plaintiff 
was  the  only  witness  used  in  the  case.  Brief- 
ly, the  facta  show  that  he  was  a  man  37 
.ygars  of  age,  and  that  he  had  worked  some 
around  the  yards  for  defendant;  had  ol>- 
served  several  times  these  drills  while  being 
operated  by  other  employes  of  the  company. 
He  was  then  put  on  as  a  helper  with  a 
drillman,  and  assisted  him  in  drilling  hxAea 
for  part  of  two  days.  At  no  time,  however, 
prior  to  the  time  of  his  injury,  was  he  ever 
given  the  management  or  operation  of  fhe 
drill ;  that  is,  the  man  under  whom  he  was 
working  turned  on  and  off  the  power  and 
actually  operated  the  machine,  the  plaintiff 
gaining  only  such  information  as  he  could 
by  helping  and  observing.  The  power  Is  tam- 
ed on  in  operating  this  machine  by  turning 
a  handle,  described  in  the  record  as  similar 
to  the  handle  on  a  motorcycle.  If  turned 
one  way  the  power  goes  on,  and  If  turned 
the  other  it  goes  off.  It  appears  that  in  mm- 
ning  this  machine  at  times  the  drill  will  get 
caoght,  and  when 'that  takes  place,  unless  the 
power  is  properly  .handled,  the  macliine  wUl 
begin  to  jump  and  is  llk^  to  get  away  from 
the  operator  and  injure  him.  On  the  day 
plaintiff  started  out  by  himself  with  this 
machine,  he  was  told  to  go  and  drill  some 
holes  under  a  car.  He  protested  to  tlie 
man  under  whom  he  had  been  working  and 
also  the  foreman,  stating  that  he  did  not 
understand  how  to  operate  the  machine  and 
did  not  want  to  do  it;  but  was  told  by  one 
of  his  superiors  having  charge  of  the  worfe 
that  he  would  never  learn  how  to  operate 
it  any  younger  than  he  was,  and  to  go  ahead, 
that  he  could  make  it  all  right  He  drilled 
one  hole  and  was  drilling  on  his  second  hole 
when  something  got  wrong  with  the  drill 
it  hung,  and  he  did  something  in  turning 
on  or  off  the  power  that  made  it  jump,  knodc- 
ing  him  down  and  injuring  him. 

When  the  plaintiff's  evidence  was  in  the 
defendant  demurred  and  stood  on  the  de- 
murrer. We  think  that  there  was  a  sufficient 
case  to  go  to  a  Jury  on  the  question  of  de- 
fendant's negligence.    The  evidence  clearly 
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showed  that  plaintiff  was  an  employ^  of 
the  defendant ;  that  he  was  directed  to  nse 
this  air  motor;  that  the  operation  of  snch 
an  Instrument  was  dangerous  In  the  hands 
of  an  Inexperienced  workman ;  that  the  de- 
fendant's foreman  knew  of  this  danger  and 
that  plaintiff  was  Inexperienced ;  that  plain- 
tiff was  aware  that  the  machine  was  danger- 
ous, but  he  was  not  practiced,  experienced, 
or  skilled  in  handling  It  when  In  Its  opera- 
tion it  became  hung  and  began  to  Jump. 
l%e  evidence  further  shows  that  he  was  as- 
sured by  his  foreman  that  he  could  operate 
it  safe^,  and  that  he  was  injured  while 
operating  it  There  was  sufficient  evidence 
from  which  it  could  be  inferred  that  it  was 
the  lack  ofr  his  knowledge  and  experience  in 
handling  the  machine  that  caused  It  to  injure 
him.  In  our  opinion  It,  therefore,  becomes 
a  question  of  fact  for  a  jury  to  say  whether, 
under  all  these  facts  and  drcnmstances,  a 
reasonable  and  prudent  master  would  have 
put  this  machine  In  the  hands  of  ttils  man 
to  operate  under  these  condltlona 

In  the  briefs  of  counsel  they  both  speak 
of  the  handling  of  an  automobile,  illustrating 
their  arguments  as  to  plaintiff's  experience 
and  knowledge  and  notice  of  danger.  We 
believe  it  would  at  least  be  a  debatable 
question  of  due  care  In  the  owner  of  an 
automobile  taking  out  for  several  days  one 
who  bad  never  operated  such  a  vehicle,  and 
permitting  him  to  observe  how  the  machine 
was  handled,  controlled,  and  run,  then,  with- 
out the  owner  of  the  machine  ever'  having 
had  such  person  take  hold  of.  the  wheel 
and  handled  the  brake,  the  clutch,  spark, 
§nd  the  gas  under  bis  observation,  suggestion, 
and  control,  to  place  the  machine  in  his 
hands  without  any  of  this  experience,  and 
tell  him  that  he  could  safely  run  it  by 
himself.  >  It  would  seem  that  due  care  would 
require  that  he  give  the  prospective  operator 
some  opportunity  to  personally  run  the  car 
under  his  observation,  so  that  In  the  ordinary 
running  of  the  same,  when  there  was  some- 
thing to  be  done  to  start  or  stop  the  car, 
he  could  be  there  to  advise  the  prospective 
operator  what  to, do.  So  with  the  drilling 
machine  by  which  the  plaintiff  was  hurt 
He  had  observed  how  some  one  else  operated 
it,  but  he  had  never  had  the  personal  ex- 
perience of  knowing  how  much  air  to  turn 
off,  or  what  to  do  when  the  drill  hong  and 
the  machine  became  unmanageable  and  dan- 
gerous. 

We  think  that  it  was  clearly  a  case  for 
the  Jury  to  say  whether  this  defendant  acted 
Within  reasonable  care  In  placing  this  ma- 
diine  which  did  become  dangerous  If  the 
drill  hung,  in  the  hands  of  this  man,  who  had 
never  had  the  actual  experience  of  operat- 
ing and  controlling  it,  with  no  one  there  to 
suggest  and  direct,  and  by  the  very  presence 
give  some  confidence  to  the  operator  In  his 


new  undertaking.    !nie  court  cnrrecUy  over- 
ruled the  demurrer  to  the  evidence. 

[2,  8]  Objection  is  made  to  plalnOff's  prin- 
cipal instruction,  which  was  given  by  the 
court,  whldi  instruction  Is  as  follows: 

•Too  are  further  Instructed  that  if  you  find 
and  believe  from  the  evidence  in  this  case  that 
at  and  prior  to  the  26th  day  of  September, 
1918,  plaintifF  was  employed  as  a  workman  by 
the  agents  and  employes  of  the  said  William 
O.  Mc&doo,  in  charge  of  and  operating  the  plant 
of  the  St.  Louia-San  Francisco  Bailway  Com- 
pany known  as  the  New  Shops,  and  that  plain- 
tiff was  by  directiob  of  big  employer  woiiting 
on  freight  cars  in  the  process  of  construction 
and  repair,  and  shall  further  find  that  on  said 
2eth  day  of  September,  1918,  he  was  directed 
by  the  foreman  of  his  employer  to  nse  a  ma- 
chine known  as  an  air  motor,  and  if  you  further 
find  that  said  maehiae  was  dangerous  wben 
used  and  operated  by  an  inexperienced  work- 
man, and  that  this  was  known  to  plaintitE's 
foreman  who  directed  him  to  operate  sold  ma- 
Chine,  and  shall  farther  find  that  plaintiff  was 
inexperienced  in  the  operation  of  said  machine, 
and  that  this  inexperience  was  luiown  to  bis 
foreman,  and  if  you  further  find  that  plaintiff 
was  unaware  of  the  danger  attending  the  opera- 
tion of  said  machine,  and  shall  further  find  that 
plaintiff  was  infomed  -by  Ua  foreman  that  he, 
the  plaintiff,  could  operate  said  machine  with 
safety,  and  shall  further  find  that  while  plaintiff 
was  operating  said  machine,  and  while  exercis- 
ing reasonable  care  for  his  own  safety  on  ac-~ 
count  of  bis  inexperience  in  the  operation  of 
said  machine,  he  lost  control  thereof,  and  sbaU 
further  find  that,  on  acconnt  of  the  great  force 
of  the  compressed  air  by  which  said  maqhine 
was  operated,  said  machine  was  caused  to  be 
thrown  with  great  force  and  violence  against 
and  upon  plaintiff,  and  that  plaintiff  was  thereby 
injured,  then  you  will  find  the  issues  in  favor 
of  the  plaintiff." 

Appellant  raises  the  point,  and  we  think 
it  is  well  takeni  that  this  instruction  does 
not  leave  it  for  the  Jury  to  say  whether  the 
defendant's  conduct  with  reference  to  this 
plaintiff  was  that  of  a  reasonably  prudent 
and  careful  master.  The  instruction  tells  the 
Jury  that  If  they  find  the  facts  therein 
detailed  and  about  which  there  was  no  dis- 
pute in  evidence,  then  they  will  find  for 
the  plaintiff.  This  is  as  much  as  saying 
to  the  Jury,  if  you  find  these  undisputed 
facts,  then  you  will  find  the  defendant  is 
guilty  of  negligence  and  the  plaintiff  must 
recover.  There  are  some  cases  where  the 
acts  of  a  master  are  so  negligent  that  a 
court  «an  and  should  declare  his  conduct 
as  negligence  per  se,  but  ordinarily  some 
inference  of  negligence  Is  to  be  drawn  by  the 
trier  of  the  fact.  This  statement  of  law  is 
so  well  established  that  we  wiU  not  burden 
this   opinion   with  authorities   declaring   It. 

We  do  not  brieve  that  \ve  can  say,  as  a 
matter  of  law,  the  defendant  was  guilty  of 
negligence  in  this  case  under  the  conceded 
fftcts  or  under  the  tacts  which  the  Jury 
evidently  found  to  be  true.    The  necessary 
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element,  however,  wbldt  most  be  found  be- 
fore the  plaintiff  can  recover  in  this  suit 
against  the  defendant,  is  that  the  conduct, 
or  the  doing  of  the  tilings  which  they  found 
defendant  did,  was  not  the  conduct  of  a  rea- 
Bonabie  and  prudent  master.  It  ia  only 
where  the  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion  that  the 
''question  of  negligence  is  for  the  court. 
Combe  v.  Eirlcsville,  134  Mo.  App.  645,  114 
S.  W.  1163;  Schwyhart  v.  Barrett,  146  Mo. 
App.  332, 130  S.  W.  388.  Darks  v.  Grocer  Co., 
140  Mo,  App.  246,  130  S.  W.  430.  Obom 
V.  Nelson,  141  Mo.  App.  *428,  126  S.  W.  178. 

On  a  retrial  the  Instruction  should  also 
require  a  finding  that  It  was  the  negligence, 
If  they  find  such  conduct  of  defendant  was 
negligent,  that  caused  plaintiffs  injury. 

The  Judgment  is  reversed*  and  the  cause 
j%manded. 

'  STDRGIS,  P.  J.,  and  BRADLET,  J.,  concur. 


TAYLOR  V.   D0LLIN8   (KITTRIDQE,   Gar- 
nishee).   (No.   2725.) 

(Springfleld  Court  of  Appeals.    Missouri. 
June  6,   1920.) 

1.  Garnishment  <^=>I58— Denial  of  garnishee's 
aa**or  should  state  cause  of  action,  and  a 
reply  shoald  be  served. 

The  denial  of  garnishee's  answer  being  in 
law  the  first  pleadhig,  should  state  facts  con- 
Btitnting  judgment  creditor's  cause  of  action, 
and  a  mere  statement  that  garnishee  owes  exe- 
cution defendant,  or  did  when  process  was 
served,  is  too  general,  and  a  reply  which  cor- 
responds to  the  answer  in  ordinary  cases 
should  have  been  ffled  (Rev.  St.  1900,  j  2431). 

2.  Gamlshmont  «=>I32— Interplea  statute  dl- 
rootoiy  only,  and  garnishee  may  defend  that 
fund  belongs  to  the  third  party. 

Rev.  St.  1900,  I  2439,  providing  that  gar- 
nishee may  cause  an  interplea  for  his  own 
protection  where  the  fund  is  claimed  by  more 
than  one  party,  is  directory  and  not  mandatory, 
and  he  may  take  on  himself  the  defense  that 
the  fund  rightly  belongs  to  the  third  party. 

3.  Appeal  and  error  «=»  17 1  (3)— Appellant  not 
permitted  to  change  theory  of  cayso  as 
shown  by  pleadings. 

While  garnishee's  reply  should  have  stated 
'facts  relative  to  defendant's  order  assigning 
fund  to  one  other  than  execution  creditor,  yet 
where  neither  party  observed  the  rules  of  good 
pleading,  and  the  garnishee  was  allowed  to 
prove  that  the  fund  in  bis  hands  was  not  the 
property  of  execution  defendant  by  showing 
without  objection  that  it  had  been  previously 
assigned,  <t  is  too  late  to  question  such  evidence 
and  thus  change  the  theory  of  the  case  on  ^ap- 
peal. 


4.  GarnlshMent     4s»5i— Where     gamlehmeat 
debtor    could    not    countermand    asslgnmont, 
assignee's  rights  were  superior  to  execution 
debtor's. 
Where  an  execution  debtor  delivered  to  a 
bank  an  order  on  a  county  which  was  served 
on  the  county's  overseer,  under  whom  debtor 
was  working,  and  who  did  not  formally  accept 
in  writing,  but  kept  the  order,  intending  paying 
the  bank,  the  order  was  valid  and  enforceable 
against  the  defendant,  wbo  could  not  counter- 
mand;  and,  since  the  garnislunent  plaintiff  has 
no  better  right  than  the  execution  defendant, 
the  bank's  rights  are  superior  to  pbiintilt's. 

6.  Assignments    9es»58— Garnishment    «=>5I — 
Creditor  cannot  assign  part  of  fand  without 
debtor's  consent  bat  plaintiif  ia  garnishment 
cannot  raise  objeotlon. 
A  creditor  cannot  assign   a  part  of  fund 
due  him  without  the  debtor's  consent,  although 
he  can  assign  the  wholei  but  such  question  can 
be  raised  only  by  the  debtor  or  holder  of  the 
fund,  and  not  by  plaintiff  in  action  against  gar- 
nishee. 

6.  Assignments  iS=349— Ordsr  treated  as  as- 
signment need  not  be  accepted  In  writing. 
An  order  upon  the  county  given  by  execur  . 
tion  creditor  to  a  bank,  served  upon  the  coun- 
ty's agent,  held  an  assignment  of  funds  in  draw- 
ee's hands  and  not  a  bill  of  exchange,  under 
Rev.  St.  1009,  ii  10006,  10099,  so  that  the 
drawee  was  not  required  to  accept  in  writing; 
the  order  having  lost  its  character  as  a  nego- 
tiable instruioent  on  being  declared  and  treated 
as  assignment. 

Appeal  from  Circuit  Court,  Butler  County; 
Almoa  Ing,  Judge. 

Action  by  F.  O.  Taylor  against  Jotm  Dol- 
Ilns.  Judgment  for  plaintiff,  and  on  execu- 
tion W.  H.  Klttrldge  was  made  gamlshe# 
Judgment  for  garnishee,  and  plaintiff  ap- 
peals.   Aiiii^med. 

F.  Q.  Taylor  and  E.  R.  Lents,  pf  Poplar 
Bluff,  for  appellant. 

David  W.  Hill  and  Abington  &  Abington, 
all  of  Poplar  Bluff,  for  respondent 

STURGIS,  P.  J.  [1]  Garnishment  on  ex- 
ecution. Plaintiff's  Judgment,  obtained  in  the 
circuit  court  of  Butler  county,  is  for  $452.02. 
In  endeavoring  to  collect  this,  the  sheriff  hav- 
ing the  execution  summoned  W.  H.  Klttridge 
as  garnishee.  In  the  garnishee's  answer  to 
the  interrogatories  he  denied  that  be  was  In- 
debted to  the  execution  defendant  In  any 
sum,  or  that  he  bad  in  his  possession  or  con- 
trol any  property  or  effects  of  such  defend- 
ant. The  denial  of  the  garnishee's  answer, 
which  in  law  is  the  first  pleading  and  should 
state  the  facts  constituting  plaintiff's  cause 
of  action  (Kiernan  v.  Robertson,  116  Mo.  App. 
66,  60,  92  S.  W.  138),  is  no  more  ttian  a  denial 
of  the  garnishee's  answer  and  an  assertion 
"that  the  garnishee  is  indebted  to  the  defend- 
ant herein,  or  was  so  Indebted  at  the  time 
when  the  said  garnishee  process  was  served 
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upon  him."  No  reply  seems  to  bare  been 
filed,  though  the  reply  corresponds  to  the  an- 
swer In  ordinary  pleadings.  Section  2431,  R. 
S.  J19O0;  Dodge  v.  Knapp,  112  Mo.  App.  513, 
87  S.  W.  47;  Brown  &  Hamm  t.  Gummersell, 
SO  Mo.  App.  341,  345.  No  objection,  however, 
was  made  by  either  party  to  the  pleadings, 
and  the  case  went  to  trial,  resulting  in  a 
Judgment  tor  the  garnishee.  The  plaintiff 
appeals. 

[2]  There  is  Uttle  or  no  dispute  as  to  the 
fltcts,  and  the  questions  raised  are  matter  of 
4aw.  The  garnishee  was  overseer  of  certain 
drainage  ditches  In  Butler  county,  employing 
persons,  including  defendant,  to  do  work 
thereon  in  keeping  same  open  and  serviceable. 
The  county  paid  to  the  garnishee  the  amount 
due  for  such  work,  and  he  thus  had  in  his 
bands  the  sum  of  $187.60  due  or  belonging 
to  defendant  for  work  and  labor  performed  on 
such  drainage  ditches.  It  is  conceded  that 
defendant  was  also  indebted  to  the  Bank  of 
NeelyvIUe  In  the  sum  of  $200,  and  a  few  days 
prior  to  the  service  of  the  garnishment  herein 
that  bank  obtained  and  presented  to  this  gar- 
nishee the  following  order,  the  genuineness 
Of  which  was  not  contested: 

"NedyWUe,  Mo.,  AUgust  8.  1919. 

"Mr.  W.  H.  Kittridge,  Poplar  Bluff,  Mo.— 
Dear  Sir:  Tliis  is  an  order  for  you  to  pay  to 
the  State  Bank  of  Neelyvillc,  of  Neelyvillc,  Mo., 
$200  from  money  due  me  from  Bntler  county. 
Mo., -for  cleaning  ditch  in  district  No.  7.  This 
money  is  to  be  allowed  by  the  connty  court  at 
their  September  meeting.  John  Dollins. 

"Sworn  and  Subscribed  to  before  me  this  8th 
day  of  August,  1919. 

"My  commission  expires  June  25,  1922. 
"[L.  S.]  Arthur  Moore,  Notary  Public." 

The  garnishee  made  no  formal  acceptance 
of  this  order,  but  retained  the  same,  "accept- 
ed it  in  his  own  mind,"  and  was  not  only  will- 
ing but  considered  himself  obligated  to  pay 
same  to  the  extent  of  funds  coming  to  his 
hands  belonging  to  defendant,  Doliins.  The 
case  was  tried  by  the  court  and  no  declara- 
tions of  law  were  asked  or  given.  All  the 
evidence  offered  by  either  party  was  admitted 
without  objection. 

The  defense  which  the  garnishee  relied  on 
is  that  the  order  In  question  acted  as  an  as- 
signment by  the  defendant  of  the  funds  in  his 
bands  to  the  Bank  of  NeelyviUe,  and,  since 
same  came  to  his  hands  and  he  assented  to 
the  assignment  prior  to  the  service  of  gar- 
nishment, be  had  no  funds  in  his  hands  at 
such  time  subject  to  garnishment  as  belong- 
ing to  or  due  to  the  defendant  Dollins. 

The  point  is  made  by  plaintiff  that  tbe  gar- 
nishee should  have  stood  neutral  as  to  this 
fund  and,  after  disclosing  his  information  as 
to  the  claimed  assignment  of  same  to  the 
Bank  of  NeelyviUe,  have  caused  such  claim- 
ant to  appear  and  Join  issue  with  this  plain- 
tiff in  an  Interplea.  While  a  third  party 
dalraing  property  or  funds  seized  by  garnish- 
ment on  execution  has  no  right  of  bis  own 
222S.W.-66 


motion  to  interplead  for  such  funds  (Scba- 
wacker  v.  Dempsey,  83  Mo.  App.  342,  352; 
Straus  V.  Rothan,  41  Mo.  App.  802,  610),  yet 
section  2439,  R.  S.  1909,  provides  that  the 
garnishee  may  cause  such  an  interplea  for  Ids 
own  protection.  This  statutory  provision 
however  is  directory  only,  is  for  the  protection 
of  tbe  garnishee,  and  is  not  mandatory.  The 
garnishee  may  take  on  himself  the  defense 
that  the  funds  in  bis  hands  alleged  to  belong 
to  or  be  owned  by  defendant  rightly  belong 
to  some  third  party  and  not  to  defendant 
Thus  in  Shelton  v.  Cooksey,  138  Mo.  App.  389, 
390,  391,  122  S.  W.  331,  332: 

"The  gamisbee  answered  that  the  fond  did 
not  belong  to  the  defendant  Vincent  Cooksey, 
but  that  it  was  the  property  of  George  Cooksey. 
The  cause  was  tried  on  the  issues  raised  by  the 
answer  of  the  garnishee,  the  alleged  daitnant 
George  Cooksey  not  having  been  made  a  party 
to  the  cause." 

And  at  page  395  of  138  Mo.  App.,  at  page 
334  of  122  S.  W.,  speaking  of  the  right  of  the 
court  to  adjudicate  the  ownership  of  the  gar- 
nished fund  as  between  the  execution  defend- 
ant and  a  third  party,  without  following  tho 
method  provided  by  this  statute  for  bringing 
such  claimant  into  court,  tbe  court  said: 

"This  statute  is  held  to  be  directory  only, 
and  tbe  court  had  'the  right  nnder  tbe  pleadings 
to  pronounce  upon  them,  in  the  absence  of  the 
claimant,  as  neither  party  had  demanded  that 
he  should  be  brought  before  the  court.'  McKitt- 
rick  V.  Clemens,  52  Mo.  loc.  cit  163;  Swartz 
V.  Riner,  66  Mo.  App.  476;  and  Lindsay  v. 
Broods,  82  Mo.  App  301." 

In  Lindsay  v.  Brooks,  82i  Mo.  App.  301,  304, 
this  is  said: 

"It  was  conceded  at  the  hearing  that  none  of 
tbe  alleged  principals  of  Brooks  had  prior  to 
the  garnishment  or  since  made  any  claim  or 
demand  for  the  money  in  question.  Counsel 
for  Lindsay  argnes  that,  in  the  absence  of  such 
demand  or  notification,  it  was  not  permissible 
for  the  bank  to  interpose  the  rights  of  the,  al- 
leged owners  of  the  fund  in  defense  of  the  gar- 
nishment. Whatever  may  be  the  rule  else- 
where, and  whatever  may  be  our  individual  opin- 
ions on  the  subject,  the  question  has  been  other- 
wise determined  both  by  the  Supreme  Court 
(McKlttric'k  v.  Clemens,  52  Mo.  1C3),  and  by 
this  court  (Brown  v.  Gummersell,  30  Mo.  App. 
341)." 

[S]  It  is  also  true,  as  claimed  by  plaintiff, 
that  under  the  rules  of  good  pleading  the 
garnishee  should  by  his  reply  have  stated  the 
facts  relative  to  the  order  by  defendant  as- 
signing this  fund  to  tbe  Bank  of  NeelyviUe. 
Neither  party,  as  we  have  seen,  have  ob- 
served the  rules  of  good  pleading  in  garnish- 
ment cases,  nor  did  plaintiff  in  any  manner 
raise  this  point  in  the  trial  court,  except  per- 
haps in  an  indeiinite  way  in  the  motion  for 
new  trial.  No  objection  was  made  to  the  in- 
trodnction  In  evidence  of  the  order  given  by 
defendant  on  tbe  garnishee  directing  him  to 
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pay  this  fund  to  Sie  Bank  of  NeelyTille,  nor 
to  any  of  tbe  OTfdence  t^idlng  to 'show  a 
valid  assignment  of  tbis  fund  to  tbe  Bank  of 
Neelyvllle  prior  to  the  service  of  the  garnish- 
ment The  parties  evidently  regarded  tbe 
garnishee's  answer  to  tbe  Interrogatories  as 
part  of  the  pleadings,  and  sucb  answer  avers 
that  this  fund  was  not  the  property  of  tbe 
execution  defendant  at  the  time  sucb  answer 
was  filed.  The  garnishee  was  allowed  to 
prove  this  by  showing  without  objection  that 
such  fund  bad  been  previously  assigned  to 
tbe  Bank  of  Neelyvllle  by  tbe  written  order 
In  question.  It  Is  too  late  to- raise  this  ques- 
tion after  plalntifT  tried  bis  case  on  tbe  the- 
ory that  this  was  the  one  issue  to  be  settled. 
PlaintiCF  could  not  be  allowed  to  Join  battle 
on  Issues  known  to  be  vital  to  tbe  case^  and 
after  losing  be  allowed  to  obtain  a  new  trial 
oa  more  or  lees  technical  grounds  not  con- 
sidered of  Importance  till  after  the  battle  was 
lost  See'Hamra  Bros.  v.  Herrell,  liiOO  B.  W. 
776,  780 ;  Brown  v.  Gnmmersell,  30  Mo.  App. 
841,  34S. 

[4,  ST  Tbe  merits  of  this  case  depend  on 
tbe  solution  of  the  question  whether  tbe  gar- 
nishment proceedings  in  favor  of  tbe  judg- 
ment creditor  should  prevail  over  tbe  prior 
order  given  by  t^  Judgment  debtor  on  tbe 
garnishee  in  favor  of  another  creditor,  the 
Bank  of  Meelyville.  Tbe  plaintiff  says  tbe 
garnishment  should  prevail  because  tbe  order 
in  question' was  not  accepted  by  tbe  garnishee, 
and  that  acceptance  of  the  order  is  essenaal 
to  its  validity.  The  evidence  shows  that  the 
garnishee  did  not  accept  this  order  in  favor 
of  the  bank,  either  verbally  or  in  writing,  in 
a  legal  sense,  so  as  to  make  the  same  a  bind- 
ing obligation  on  blm.  4  £Ulott  CX>ntract8, 
i  3411.  Tbe  garnishee  did,  however,  have 
full  notice  of  the  same,'  since  It  was  delivered 
to  and  retained  by  bim  and,  as  he  says,  be 
"accepted  it  in  bis  own  mind,"  that  is,  assent- 
ed to  tbe  terms,  waived  all  objections  as  to 
form  and  that  Its  effect  might  be  a  partial 
as^gnment  of  tbe  money  coming  to  his  Itands 
belonging  to  tb%  drawer  of  the  order.  Tbe 
garnishee  says  be  considered  the  order  bind- 
ing on  him  and  an  assignment  to  the  bank  of 
the  funds  coming  to  his  bands.  Tbe  accept- 
ance of  an  order  like  the  acceptanee  of  a  bill 
of  exchange  creates  an  obligation,  and  an  ac- 
tion may  be  based  on  such  acceptance.  4  Kl- 
liott  on  Contracts,  {  3418;  Kimball  v.  Donald, 
20  Mo.  677,  581,  64  Am.  Dec.  209.  That,  bow- 
ever,  is  not  tbe  question  here  presented.  An 
assignment  creates  no  new  obligation,  but 
merely  transfers  from  one  person  to  another 
an  existing  debt  or  chose  in  action.  In  Kim- 
ball V.  Donald,  supra,  tbe  court  stated  tbe 
law  thus: 

"It  Is  true  that  anything  amonnting  to  a  pres- 
ent tranufer  of  a  specific  fund  for  value  is  a 
valid  assiBnment  in .  equity  which  changes  the 
property  as  against  tbe  assignor,  and  cuts  off 
gubsequeut  attaching  creditors^  No  form.is  re- 
quired;   it  is  sufficient  that  the  transaction  la, 


In  the  contemplation  of  tlie  parties,  a  present 
sale  of  the  subject-matter  assigiied,  vesting  a 
present  interest  in  the  assignee,  and  not  resting 
merely  in  agreement  to  be- executed  thereafter. 
In  a  word,  anything  that  shows  an  intention  on 
the  one  side  to  make  a  present  irrevocable 
transfer  of  the  fund,  and  from  which  an  assent 
to  receive  it  may  be  Inferred  from  the  other, 
will  operate  in  equity  as  an  assignment,  if  sup- 
ported by  a  sufficient  consideration.  Upon  this 
principle,  courts  allow  an  order  payable  ont  of 
a  particular  fund  l>eIongiog  to  tbe  drawer,  and 
which  has  been  delivered  to  the  payee  for  value, 
to  take  effect  as  a  present  transfer  of  tbe  debt; 
and  Lord  Chancellor  Truro,  in  a  recent  case, 
18^2  (Rodeck  v.  Gandell,  15  Eng.  Law  and  Eq. 
30),  stated  it  aa  the  result  of  all  the  cases  that 
'an  agreement  between  a  debtor  and  a  creditor 
that  the  debt  owing  should  be  paid  out  of  a  spe- 
cific fund  coming  to  the  debtor,  or  an  order 
given  by  a  debtor  to  his  creditor,  upon  a  person 
owing  money  or  holding  funds  belonging  to  the 
giver  of  the  order,  directing  such  person  to 
pay  such  funds  to  the  creditor,  wiU  create  a 
valid^  equitable  charge  upon  such  fund;  in 
other  words  will  operate  as  an  equitable  as- 
signment of  the  debt  or  fund  to  which  the  or- 
der refers.' " 

To  the  same  effect  is  Bank  of  Commerce  r. 
Bogy,  44  Mo.  13,  1»  (100  Am.  Dec  247),  wbere 
it  is  said: 

"It  has  always  been  held  that  an  order  found- 
ed upon  a  good  consideration,  given  for  a  spe- 
cific debt  or  fund  owing  by  or  in  the  tiands  of 
a  tlurd  person,  operates  as,  or  rather  ia  evi- 
dence of,  an  equitable  assignment  of  the  demand 
to  the  bolder,  so  that  be  may  sue  and  recover 
the  debt  or  the  fund  whether  the  order  be  ac- 
cepted or  not" 

Tbe  law  Is  that  a  creditor  cannot  assign  a 
part  of  a  fund  due  him  from  a  third  party 
without  the  consent  of  the  debtor.  To  be 
valid  In  sa<di  case  tbe  assignment  must  I>e  of 
tbe  whole  fund  or  debt  Rice  v.  Dudley,  34 
Mo.  App.  383 ;  Fourth  Nat  Bank  v.  Noonan, 
88  Mo.  372;  Burnett  v.  CrandaU,  63  Mo.  410. 
This,  however,  is  a  qnestlon  which  can  be 
raised  only  by  tbe  debtor,  and  If  the  debtor 
or  bolder  of  the  fund  assents  to  the  partial 
assignmeat  of  tbe  fund  and  is  willing,  as  the 
garnishee  here  Is,  to  recognize  tbe  partial  as- 
signment and  pay  same,  then  It  stands  on 
tbe  same  footing  as  an  assignment  of  tbe 
whole  fund.  No  acceptance  is  necessary. 
Boyer  v.  UamUton,  21  Mo.  App.  520.  524; 
Bank  T.  Noonan,  88  Mo.  372.  In  a  case 
BimUar  to  this  (Whiteside  v.  Tall,  88  Mo.  App. 
168, 171),  tbe  court  said: 

"Nor  does  it  matter,  on  tbis  issue  between 
the  garnishee  and  attaching  plaintiff,  that  the 
assignment  for  the  benefit  of  Mrs.  Ltewellyn 
was  of  only  a  portion  of  Lyons'  indebtedness; 
no  one  but  Lyons  can  raise  -  that  objection. 
Johnson  County  v.  Bryson,  27  Mo.  App.  34^."     ' 

Hendrickson  v.  Bank,  81  Mo.  App.  332,  was 
a  garnishment  on  execution  in  wlilch  a  prior 
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order  had  been  glyai  by  Qie  execution  de- 
fendant on  the  garnishee  to  pay  to  a  certain 
bank  an  amount  greater  Omlh  the  fiind  held 
by  SQCb  garnishee.  Such  garnishee  had  not 
accepted  such  order.  The  similarity  of  facts 
is  apparent.  Since  the  garnishee  made  no 
objection  that  the  order  was  for  more  than 
he  held,  the  coart  held  that  it  acted  as  an  as- 
signment of  such  fund  and  would  prevail  over 
the  subsequent  garnishment. 

It  is  said  In  all  such  cases  that  the  garnish- 
ment plaintiff  secures  no  better  right  than 
the  execution  defendant  has — that  he  merely 
steps  into  his  shoes — and  where  the  assign- 
ment is  valid  as  between  the  parties  thereto, 
the  garnishee  and  execution  defendant,  it  is 
valid  as  to  the  garnishing  plaintiff.  Bendrlck* 
son  V.  Bank,  81  Mo.  App.  382,  380 ;  Smith  v. 
Sterritt,  24  Mo.  260,  263.  It  cannot  be  doubt- 
ed that  the  order  in  question,  after  being 
signed  by  defendant  and  delivered  to  the 
bank  in  payment  of  or  to  secure  a  valid  in- 
debtedness, was  valid  and  enforceable  as 
against  defendant.  He  could  not  have  coun- 
termanded the  same  or  used  the  fund  in 
violation  of  the  terms  of  the  order  and  the 
bank's  rights  thereunder. 

(•]  Plaintiff  argues  tliat  the  order  here  In 
question  is  in  the  nature  of  ti  bill  of  ex- 
change, and  does  not  of  itself  operate  as  an 
assignment  of  the  funds  in  the  drawee's 
hands  (sections  10096,  10090);  that  the 
drawee  of  such  instrument  Is  not  liable  un- 
less and  until  he  has  acc^ted  the  same,  and 
such  acceptance  must  be  in  writing  (sections 
10097  and  10102,  R.  S.  1009).  This,  however, 
'Is  not  a  suit  by  the  payee  of  the  order,  the 
Bank  of  NeelyviUe,  against  the  drawee,  this 
garnishee.  The  liability  of  such  drawee  is 
not  in  question,  for  the  drawee  is  not  resist- 
ing such  liability.  The  cases  of  Nelson  v. 
Nelson  Bennett  Co.,  31  Wash.  116,  71  Pac. 
749,  and  Bwlng  v.  National  Bank,  162  Ky. 
551,  172  S.  W.  955,  are  not  In  point,  for  they 
are  cases  based  on  the'  liability  of  the  drawee 
of  a  bill  of  exchange  arising  from  his  con- 
tract of  acceptance  of  same.  A  suit  based 
on  an  assignment  of  a  cause  of  action  and 
one  based  on  the  new  contract  arising  from 
accepting  the  order,  check,  or  bill  of  ex- 
change are  radically  different.  That- an  or- 
der, or  even  a  bill  of  exchange,  may  be  shown 
to  be  and  have  the  effect  of  an  assignment  Is 
the  settled  law  (Boyer  v.  Hamilton,  21  Mo. 
App.  520;  Kimball  v.  Donald,  20  Mo.  877,  64 
Am.  Dec.  209),.  and  when  such  instrument  is 
declared  on  and  treated  as  an  assignment, 
then  It  loAes  its  distinctive  features  as  a  ne- 
gotiable instrument,  and  the  rights  of  the 
parties  thereunder  are  not  Influenced  by  the 
negotiable  Instruments  law. 

The  Judgment  rendered  is  for  the  right  par- 
ty, and  is  affirmed. 

FABKINGTON  and  BRADLEY,  JJ.,  con- 
cur. 
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(Kansas  City  Coart  of  Appeals. 
May  10,  1920.) 


Missouri. 


!.  Statutes  <Ss3226— Adoptloa  of  statate  of  oth- 
er state  adopts  Ita  construction. 
^  A  state,  in  adopting  a  statute  of  another 
state,  adopts  the  construction  given  it  by  the 
courts  of  the  other  state.y 

2.  Municipal  eorporations  «=»I59(I)— Meaninf 
of  "voters'  register"  within  the  recall  statute 
stated. 

/"  A  "voters'  register,"  within  Laws  1913,  p. 
528,  }  10,  requiring  petitioners  for  recall  to  be 
qualified  voters  as  shown  by  the  "voters'  regis- 
ter," is  so  far  as  applicable  to  cities  of  the 
third  class,  means  the  record  of  voters  at  the 
last  city  election  for  mayor  required  to  be 
kept  by  Const,  art.  8,  |  3;  there  being  no  pro- 
vision for  registration  in  city  elections  for  such 
cities.  / 

3.  Mandamus  «s>7S— Writ  aot  Issved  to  oompei 
«lty  dork  to  certify  recall  petition  uniesa  re- 
fnsal  fraudulent  or  arbitrary. 

^  Writ  of  mandamus  will  not  be  issued  to 
compel  city  clerk  to  certify  a  petition  for  recall 
under  LiawB  1013,  p.  528,  §  19,  in  absence  of 
showing  that  his  refusal  to  ao  do  is  fraudulent 
or  arbitrary;  his  dntiea  with  reference  to  sach 
a  petition  being  quasi  judicial.  7 

4.  Mandamus  «=»  187  (4)— Objections  to  form  of 
denials  cannot  bo  raised  for  first  time  on  ap- 
peal. 

Relator,  having  treated  the  issue  of  fact  as 
made  up,  and  having  accepted  respondent's 
return  to  alternative  writ  as  patting  the  facts 
at  issue  in  the  trial  court,  and  having  tried  the 
case  without  ohjectiag  to  the  evidence,  cannot 
object  for  first  time  on  appeal  to  the  form  of 
the  denials  in  respondent's  return. 

5.  Mandamus  «s>l87(4)— Failure  to  state  facts 
to  sustain  application  oan  be  raised  for  first 
time  on  appeal. 

Relator's  failure  to  state  facta  to  sustain 
application  for  writ  is  not  waived  by  failure 
of  respondent  to  raise  objection  in  lower  court; 
the  defect  being  available  on  appeal. 

Appeal  from  Circuit  Court,  Adair  County; 
James  A.  Cooley,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
W.  1.  Grow,  against  J.  C.  Carotbers.  Peremp- 
tory writ  issued,  and  respondent  appeals. 
Reversed. 

See.  also,  214  &  W.  807. 

A.  Doneghy,  of  KlrksvIUe,  for  appellant. 
W.  r.  Frank,  of  KlrksvIUe,  for  respondent. 

ELLISON,  P.  J.  This  is  a  proceeding  In 
mandamus,  wherein  relator  seeks  to  compel 
respondent,  who  Is  city  derk,  to  certify  to  the 
common  council  of  the  city  of  KlrksvIUe  a 
certain  petition  tor  an  election  to  elect  a 
Successor  to  one  O.  M.  Hutchinson  as  one  of 
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the  councilmen  for  said  dty.  After  a  bear- 
ing, a  peremptory  writ  was  ordered  by  tbe 
trial  court. 

KirksvUle  Is  a  city  of  tbe  third  class,  and 
this  proceeding  li^  founded  upon  section  19, 
Laws  1913,  p.  S28,  Isnown  as  tbe  "recall" 
Statute,  which  reads  as  follows: 

"The  procedure  to  effect  the  removal  of  an 
incumbent  of  an  elective  office  shall  be  as.  fol- 
lows: A  petition  signed  by  electors  entitled  to 
vote  for  a  successor  to  the  incumbent  sought 
to  be  removed,  equal  in  number  to  at  least 
twenty-five  per  centum  of  the  entire  vote  for 
all  candidates  for  tbe  office  of  mayor  at  the 
last  preceding  general  municipal  election,  de- 
manding an  election  of  a  successor  of  the  per- 
son sought  to  be  removed  shall  be  fQed  with  tbe 
city  cleric,  which  petition  shall  contain  a  general 
statement  of  the  grounds  for  which  the  removal 
is  sought.  *  *  •  One  of  the  signers  of  each 
such  paper  shall  make  oath  before  an  officer 
competent  to  administer  oaths  that  the  state- 
ments therein  made  are  true  as  he  believes  and 
that  each  signature  to  the  paper  appended  is 
tbe  genuine  signature  of  the  person  whose  name 
it  purports  to  be.  Within  ten  days  from  tbe 
date  of  filing  such 'petition  the  city  derk  shall 
examine  and  from  the  voters'  register  ascertain 
whether  or  not  said  petition  is  signed  by  the 
requisite  number  of  qualified  electors,  and  if 
necessary,  the  council  shall  alloW  him  extra 
help  for  that  purpose;  and  he  shall  attach  to 
said  petition  his  certificate,  showing  the  result 
of  said  examination.  If  by  the  clerk's  certifi- 
cate the  petition  is  shown  to  be  insufficient,  it 
may  be  amended  within  ten  days  from  the  date 
of  said  certificate.  The  clerk  shall,  within  ten 
days  after  such  amendment,  make  like  examina- 
tion of  the  amended  petition,  and  if  his  certifi- 
cate shall  show  the  same  to  be  insufficient,  it 
shall  be  returned  to  the  person  filing  the  same, 
without  prejudice,  however,  to  the  filing  of  a 
new  petition  to  the  same  effect." 

Tbe  respondent  clerk  claims  that  the  ap- 
plication and  alternative  writ  fail  to  state  a 
case  or  ground  of  complaint  against  him  un- 
der this  statute.  It  will  be  noticed  that  tbe 
statute  requires  tbe  city  clerk,  within  10  days 
from  tbe  date  of  the  filing  of  tbe  petition,  to 
"examine  and  from  tbe  voters'  register  ascer- 
tain whether  or  not  said  petition  Is  signed  by 
tbe  requisite  number  of  qualified  electors," 
and  be  shall  attach  to  the  petition  his  certifi- 
cate, showing  tbe  result  of  bis  examination. 
Neither  the  application  nor  tbe  alternative 
writ  contains  an  averment  that  the  persons 
signing  tbe  petition  for  "recall"  as  qualified 
voters  were  shown  to  be  such  by  the  "voters' 
register,"  which  the  statute  requires  as  a 
necessary  requisite  to  make  them  qualified 
petitioners  for  recall. 

[1]  Our  law  Is  a  copy  of  tbe  statute  of 
Oklahoma,  and  In  adopting  It  we  adopted 
tbe  construction  given  to  It  by  tbe  courts  of 
that  state.  State  ex  rel.  v.  Miles,  210  Mo.  127, 
109  S.  W.  595;  Knight  v.  Rawlings,  205  Mo. 
412,  433,  104  S.  W.  38,  13. L.  B.  A.  (N.  S,) 
212,  12  Ann.  Cas.  325.  Tbe  Supreme  Court 
of  that  state  construed  tbe  statute  as  mean- 


ing that  the  alleged  qualified  voter,  signing  as 
a  petitioner,  must  appear  on  the  registration 
books.    Tbe  court's  language  is  that — 

"The  registration  books  will  disclose  to  hini 
[the  derk]  whether  the  names  appearing  upon 
the  petition  are  qualified  electors  as  shown 
thereby.  His  rule  for  determining  the  quali- 
fications of  the  dectors  to  sign  the  petition  Is 
limited  by  the  act  to  the  names  appearing  on 
tbe  registration  boolu.  The  election  returns 
disdose  to  him  the,  number  of  electors  partici- 
pating in  the  last  preceding  vote  cast  for  the 
candidates,  and  enable  him  to  ascertain  whether 
the  number  signing  the  petition  was  equal  in 
amount  to  2S  per  cent,  thereof.  »  •  •  The 
ordinance  under  which  the  derk  is  required  to 
act  was  drawn  with  the  purpose  in  view  of 
making  Ills  duties  as  simple  as  they  Could  be 
made.  The  evidence  given  by  tbe  registration 
books  established  a  certain  and  ready  founda- 
tion as  a  basis,  and  was  doubtless  deemed  to  be 
the  best  and  the  simplest  which  could  be  se- 
cured. To  permit  all  to  sign  such  a  petition, 
without  reference  to  previous  registration  in 
tbe  city,  might  result  in  the  petition  being 
signed  wholly  or  to  a  great  extent  by  parties 
who  never  before  partidpated  in  any  election, 
and  of  whose  qualification  there  would  be  no 
reliable  and  easily  available  evidence,  and  of 
whom  the  clerk  might  be  unable  to  determine 
whether  they  were  or  were  not  qualified  dec- 
tors.  Under  these  circumstances,  as  we  view 
It,  the  trial  court  was  in  error  in  holding  aa 
qualified  petitioners  those  who  had  signed  tbe 
petitions  and  whose  names  were  not  upon  the 
registration  rolls."  Cbesney  v.  Jones,  31  Okl. 
3«3,  366, 126  Pac.  716,  718. 

Tbla  case  Is  approved  in  Dunham,  City 
Clerk,  v.  Ardery,  43  Okl.  619,  630,  143  Pac. 
331,  335  (L.  R.  A.  1915B,  233,  Ann.  Cas.  1916A, 
1148)  where  it  was  said  that  "it  was,  no  doubt, 
intended  that  tbe  names  signed  td  tbe  peti- 
tion should  not  be  considered,  unless  ttaey 
should  be  upon  the  voters'  register,"  and 
where,  at  page  632  of  43  OkL,  at  page  835  of 
143  Pac.  (L.  B.  A.  1915B,  233  Ann.  Gas. 
1916A,  '  1148),  Cbesney  t.  J<«ies  is  quoted 
from  at  lengtii. 

[2]  Our  statute  uses  tbe  term  "voters'  reg- 
ister" as  tbe  place  where  tbe  city  ciMk  looks 
to  ascertain  whether  tbe  itetitioners  possess 
that  requisite  to  a  ttgiit  to  petition.  We 
bave  no  book  by  that  name  in  our  election 
laws  pertaining  to  elections  in  cities  of  tbe 
third  class,  tior  have  we  any  provision  for 
registration  in  city  electitms  for  such  cities. 
Tbe  statute  ought  not  to  fail. for  the  lack  of 
a  record  known  by  that  specific  name.  The 
expression,  the  entire  section  considered,  un- 
doubtedly means  a  record  of  tbe  voters  at 
the  last  municipal  election  for  mayor.  In 
point  of  fact,  section  3  of  article  8  of  our 
Constitution  requires  a  voters'  register  to  be 
kept  in  all  elections.    It  reads  that: 

"All  dections  by  the  people  shall  be  by  ballot; 
every  ballot  voted  shall  be  numbered  in  tbe 
order  in  which  it  shall  foe  received,  and  the 
number  recorded  by  the  dection  officers  on  the 
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list  of  voters,  opposite  the  name  of  the  TOter 
who  presents  the  banot." 

A  prevloua  registration  Is  not  required  for 
municipal  elections  in  cities  of  the  third 
class,  but  a  list  of  the  voters  is  set  down  and 
kept,  commonly  called  "poll  books."  We  aie 
confident  that  the  Legislature  meant  such  a 
list  of  voters,  thus  required  to  be  kept,  when 
it  used  the  expression  "voters'  register."  G^e 
same  question  was  presented  in  the  two 
cases  we  have  dted  above  from  the  Supreme 
Court  of  Oklahoma,  and  the  views  herein 
expressed  are  in  harmony  with  what 'was 
there  decided. 

[3]  Another  reason  why  the  judgnJent 
awarding  this  writ  cannot  stand  is  that  the 
duties  devolved  upon  the  respondent  clerk 
with  reference  to  a  petition  for  recall  of  an 
incumbent  are  quasi  judicial,  and,  being  so, 
mandamus  will  not  lie  to  coerce  his  Judg- 
ment, unledS  he  has  acted  fraudulently  or 
arbitrarily.  State  er  rel.  v.  State  Board, 
103  Mo.  22.  28,  15  S.  W.  322 ;  State  ex  rel.  v. 
Cramer,  96  Mo.  75,  84,  8  S.  W.  788;  Dnntaam 
T.  Ardery,  43  Okl.  619,  632,  143  Pac.  331, 
L.  B.  A.  1915B,  233,  Ann.  Cas.  1916A,  1148; 
2  Spelling  on  Extraordinary  Remedies,  {| 
1434-1437.  We  have  examined  the  evidence 
preserved  by  the  abstract  of  appellant  and 
the  additional  abstract  furnished  by  the 
relator,  but  In  neither  do  we  find  any  evi- 
dence of  fraud  or  arbitrariness.  The  appel- 
lant appears  to  have  endeavored  to  perform 
his.  duty  under  the  law  in  all  respects. 
Relator  makes  no  effort  to  show  fraud,  and 
neither  fraud  nor  arbitrary  conduct  appears 
In  any  finding  of  the  court  or  in  the  judgment 
rendered.  The  only  reason  given  In  the  find- 
ing and  judgment  Is  that  the  "said  respond- 
ent hath  not  shown  any  just  cause  why  a 
peremptory  writ  of  mandamus  should  not 
issue." 

[4]  Relator  has  made  the  point  in  this 
court  that  respondent's  return  to  the  alter- 
native writ  does  not  specifically  and  separate- 
ly deny  each  of  the  allegations  in  such  writ, 
but  contented  himself  with  a  general  denial. 
Relator's  reply  contains  the  same  fault.  But 
we  think  that,  after  treating  the  issues  of 
fact  as  made  up,  and  accepting  the  pleading 
as  putting  the  facts  at  issue  in  the  trial  court 
and  trying  the  case  without  objection  to  evi- 
dence, it  is  too  late  to  make  an  objection  to 
the  form  of  denial  for  the  first  time  in  this 
court. 

[{]  This  rule  does  not  apply  to  respond- 
ent's point  as  to  failure  to  state  facts  to 
sustain  the  application  for  the  writ,  or,  as  it 
may  be  said,  to  sustain  a  cause  of  action; 
for  that  is  a  defect  not  waived,  and  an  objec- 
tion on  that  head  may  be  brought  forward 
for  the  first  time  in  the  appellate  court. 

There     w«re    many    other    points    made 


against  the  Judgmmt,  which,  in  view  ol  our 
conclusion,  it  will  not  be  necessary  to  notice. 

Reversed. 

All  concur. 


ONCKEN  V.  EHRLER.     (No.  16003.) 


(St.   liOuis   C!oart  of  Appeals. 
June  8,  1920.) 


MiBsourL 


1.  Corporatloas  «=>I7S— Whether  stockholder 
received  notice  of  assessments  held  for  Jury. 

Whether  holder  of  stock  of  California  cor- 
poration, which  was  sold  for  holder's  failure  to 
pay  asBessments  on  stock,  was  given  notice  of 
the  assessments,  held  for  jury. 

2.  New  trial  «=>97— That  evidence  on  retrial 
differed  from  that  of  first  trial,  to  the  sur- 
prise of  a  party,  cannot  be  urged  for  first 

.time  In  motion  for  new  trial. 

Where  evidence  was  introduced  during  re- 
trial different  from  that  testified  to  on  first 
trial,  adverse  party,  after  having  neither  filed 
any  affidavit,  nor  asked  for  any  postponement 
to  secure  a  copy  of  the  testimony  on  the  first 
trial,  nor  called  court's  attention  to  fact  that 
he  was  surprised  thereby,  cannot  complain  for 
the  first  time  on  appeal. 

3.  New  trial  «=>98— Refusal  to  grut  aew  trial 
for  surprise  by  evidence  differing  from  that 
on  first  trial  held  no  abuse  of  discretion. 

Where  defendant  did  not  complain  of  being 
surprised  by  plaintifTg  testimony,  differing  from 
that  given  on  first  trial,  and  did  not  ask  for 
postponement  to  secure  copy  of  testimony  given 
at  first  trial,'  and  where  three  juries  had  given 
verdicts  for  plaintiff,  refusal  to  grant  new 
trial  therefor  held  no  abase  of  discretion. 

4.  Corporations  <£=>I20— Agreement  by  seller  of 
stock  to  repurchase  held  based  on  a  good  con- 
sideration. 

Where  seller  of  stock  agreed  to  give  buy- 
er his  money  back  within  a  year,  if  buyer 
wanted  it,  a  new  contract,  entered  into  at  the 
end  of  the  year,  whereby  seller  agreed  -to  re- 
purchase-jtock  within  specified  period  of -time 
after  demand  after  fonr  years,  held  based  on 
a  good  consideration;  buyer's  forbearance  to 
enforce  old  contract  being  sufficient. 

Appeal  from  St.  Louis  Circuit  Court;  Benj. 
J.  Klene,  Judge. 
"Not  to  be  oflldally  published." 

Action  by  Frank  C.  Oncken  against  B.  H. 
Ehrler.  Judgment  for  plaintift,  and  defend- 
ant appeals.    Afilrmed. 

C<niway  Elder,  of  St.  Louis,  for  appellant 
John  J.  O'Connor,  of  St  Lotds,  for  respond- 
ent 

NIPPER,  C.  This  action  originated  before 
a  justice  of  the  peace,  and  is  based  upon  a 
contract  or  agreement  in  writing,  whereby 
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appellant  agreed  to  pnrcbaae  500  shares  of 
mining  stock  from  respondent  A  copy  of  the 
contract,  which  was  attached  to  the  petition, 
and  which  we  here  set  out,  is  as  follows: 

"Contract 
"St  Louis,  Ma,  June  16,  1»10. 

"In  consideration  of  the  purchase  from  me 
of  five  hundred  shares  of  the  capital  stock  of 
the  Ueiiier  Mining  Company  b;  Frank  H. 
Oncken,  I  hereby  agree  to  purchase  the  said 
stock  from  Frank  H.  Oncken  within  60  days 
after  demand  at  any  time  after  four  (4)  years, 
and  before  the  expiration  of  fifty-two  (52) 
months,  for  the  sum  of  fire  hundred  (1500.00) 
dollars,  with  interest  at  the  rate  of  6  per  cent, 
per  annum  from  this  date,  less  any  dindenda 
paid  upon  said  stock. 

"In  witness  whereof,  I  hereunto  set  my  hand 
and  seal  at  the  city  of  St.  Louis,  Wssouri,  this 
16th  day  of  June,  A.  D.  1910. 

"E.  H.  Ehrler.    [SeaL] 

"Issued  in  duplicate." 

Plaintiff  recovered  In  the  Jnstlce  court 
Defendant  appealed  to  the  circuit  conrt 
where  plaintiff  again  recovered.  The  trial 
court  sustained  defendant's  motion  for  new 
trial,  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence.  On  the 
second  trial  In  the  circuit  court,  plaintiff 
again  recovered.  The  trial  court  overruled 
defendant's  motion  for  new  trial,  and  he 
brings  the  case  here  by  appeal. 

Both  appellant  and  respondent  are  resl- 
'dents  of  the  city  of  St  Louis.  At  the  time  of 
the  execution  of  the  original  contract  plain- 
tiff was  Introduced  to  defendant  by  a  Mr. 
Schwankhaus.  Plaintiff  testified  that  Mr. 
Scbwankhaus  was  a  salesman  for  a  wooden- 
ware  company,  that  he  Introduced  him  to 
Ehrler,  at  which  time  he  was  shown  nuggets 
and  gold  dust  and  was  told  that  they  came 
from  a  good  mine  out  in  California.  Plain- 
tiff stated  that  Ehrler  insisted  on  him  taking 
some  of  this  stock  at  $1  a  share,  and  wrote 
out  this  contract  or  agreement ;  that  he  (Ehr- 
ler)- was  drawing  $10,000  a  year,  and  had 
plenty  of  money  to  stand  back  of  that ;  that 
plaintiff  paid  defendant  9500  for  this  stock, 
and  defendant  promised  to  give  him  hla  mon- 
ey back  Inside  of  a  year  if  he  wanted  it;  that 
at  the  e:^iratlon  of  the  year  he  went  back  and 
asked  for  his  money;  that  Ehrler  told  him 
everything  was  going  flne,  and  In  six  months 
the  stock  ought  to  be  worth  |5  a  share,  and 
renewed  the  contract  for  another  year;  that 
at  the  end  of  the  second  year  he  went  bade 
again,  and  had  his  stock  with  him,  and  met 
with  the  same  results;  that  when  the  last 
time  was  up  he  went  back,  and  had  this  stock 
In  his  i)ocket  or  had  the  stock  in  his  hand. 
We  here  quote  from  his  testimony: 

"Q.  What  did  you  say  to  him?  A.  I  told 
him  I  would  like  to  have  my  money,  that  I 
had  the  stock  here;  and  be  said  be  didn't  have 
the  money,  and  he  was  willing  to  give  me  stock 
in  the  other  company. 


"Q.  Did  he  at  that  time  say  he  would  take 
back  the  stock  and  pay  you?  'A  He  said  he 
didn't  have  any  money  that  time. 

"Q.  Did  you  then  and  there  offer  to  deliver 
him  the  stocks,  if  he  would  pay  you?  A.  Tes, 
sir;    I  had  the  stock  right  there." 

Defendant  testified  that  plaintiff  was  al- 
ways willing  to  renew  the  contract  on  each 
occasion  a  new  contract  was  given  for  an 
old  one;  that  he  kept  plaintiff  informed  con- 
tinually of  the  condition  of  the  company; 
that  there  was  an  assessment  of  5  cents  per 
share  levied  on  said  stock  in  October,  1913; 
that  he  mailed  plaintiff  copy  of  the  notice. 
Plaintiff,  however,  denied  ever  having  re- 
ceived any  notice  of  this  assessment  under 
which  this  stock  was  sold.  Without  detail- 
ing all  this  evidence,  it  seetns  that  the  life  of 
the  Reiner  Mining  Company  was  short 
PlalntUTs  stock  was  sold  upon  his  failure  to 
pay  the  assessment  levied,  of  which  he  claims 
to  have  had  no  notice.  It  was  bought  by  the 
president  of  the  company  for  5  cents  per 
share,  plus  about  2  cents  cost 

Schwankhaus,  testifying  for  defendant  said 
that  he  had  discussed  the  affairs  of  the  mill- 
ing company  with  plaintiff,  and  that  they  had 
talked  about  this  assessment;  that  he  him- 
self owned  some  stock  in  this  company,  and 
that  in  discussing  this  assessment  with  plain- 
tiff, he  told  plaintiff  be  was  going  to  pay  Us 
assessment,  and  that  plaintiff  stated  he  felt 
the  same  way  about  It  but  that  bis  wife 
would  not  let  him;  that  this  conversation 
took  place  in  1913,  after  he  had  recelred  bis 
notice  of  assessment 

Plaintiff,  In  rebuttal,  denied  ever  having 
had  any  conversation  with  Schwankhaus 
about  any  assessment 

At  the  close  of  respondent's  case,  vari- 
ous sections  of  the  Civil  Code  of  California 
relative  to  the  levying  of  assessments  on  the 
capital  stock  of  corporations,  and  the  giving 
of  notice  thereof,  as  well  as  notice  of  sale  of 
delinquent  stock,  and  the  manner  of  conduct- 
ing same,  were  Introduced  in  evidence. 

Appellant  Insists:  (1)  That  the  evidence  of 
the  levying  of  the  assessment  and  the  giving 
of  notice  to  the  respondent  was  not  rebutted, 
and  the  Jury  should  have  found  for  him ;  (2) 
tbat  tfae  court  erred  in  not  granting  defend- 
ant a  new  trial;  (3)  that  there  was  nothing 
given  of  value  as  a  consideration  for  the  re- 
newal contract 

[1]  As  to  the  first  proposition  nrged  here, 
appellant  testified  that  he  mailed  the  proper 
notice  to  plaintiff  and  paid  the  postage  there- 
on, and  that  such  notice  would  have  been  re- 
turned if  respondent  had  not  received  it  Re- 
spondent states  positively  that  he  did  not 
receive  such  notice.  The  Jury  heard  this  evi- 
dence, and  had  an  opportunity  to  observe  the 
conduct  and  demeanor  of  the  witnesses  while 
testifying,  and  we  cannot  say,  from  this  rec- 
ord, that  the  Jury  did  not  have  some  facts  and 
drcumsUuices  before  it  from  which  It  may 
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not  reasonably  Infer  that  no  notice  was  given. 
Appenant  says  that  he  mailed  this  notice. 
Respondent  says  he  did  not  receive  It;  and 
vrhether  appellant  would  have  heen  relieved 
of  his  obligation,  if  respondent  had  received 
snch  notice,  It  is  not  necessary  to  decide,  but 
the  Jnry  conld  have  inferred  from  this  rec- 
ord that  no  notice  was  given. 

[2,3]  We  now  come  to  the  second  point 
urged  by  appellant,  namely,  that  the  court 
erred  In  not  granting  him  a  new  trial  on  ac- 
count of  surprise  in  plaintiffs  .testimony, 
where  it  was  shown  by  the  stenographer's  af- 
fidavit, who  took  the  testimony  of  plalntlfr  at 
'  the  first  trial  in  tbe  circuit  court,  that  plain- 
tiff at  that  trial  admitted  having  received  no- 
tice of  assessments.  Respondent,  at  the  sec- 
ond trial  In  the  circuit  court,  denied  having  re- 
ceived any  notice  of  assessments,  when  It  Is 
shown  by  the  affidavit  of  the  stenographer, 
who  took  the  testimony  at  the  first  trial  In 
the  drcnlt  court,  that  he  admitted  having  re- 
ceived snch  notice.  When  respondent  at  the 
second  trial  denied  receiving  such  notice,  ap- 
pellant may  have  been  surprised ;  but  he 
Tnelther  filed  any  affidavit  nor  asked  for  any 
postponem«it  of  the  trial  in  order  to  secure  a 
copy  of  the  testimony  given  at  the  first  trial, 
but  proceeded  to  offer  his  evidence  in  rebuttal, 
without  calling  the  trial  court's  attention  to 
the  fact  that  he  was  surprised,  and  took 
diances  rather  on  securing  a  fiivorable  verdict 
from  th^  Jury  with  the  evidence  he  had.  Un- 
der such  circumstaiices  it  is  too  late  to  com- 
plain for  the  first  time  In  his  motion  for  a 
new  trial.  Three- juries  have  given  a  verdict 
for  plaintiff,  and  we  do  not  think  the  trial 
court  erred  or  abused  its  discretion  In  over- 
ruling appellant's  motion  for  a  new  trial  on 
this  ground.  Plumbing  Company  v.  Hngunln, 
166  Mo.  A«).  68,  135  S.  W.  867;  MUler  v. 
Rankin,  155  Mo.  App.  394,  137  S,  W.  16; 
.Thiele  v.  Railway  Co.,  140  Mo.  319,  41  S.  W. 
iSOO;  Bragg  v.  City  of  Moberly,  17  Mo.  App. 
221;  Byrd  v.  Vanderburgh,  168  Mo.  App.  112, 
151  S.  W.  184. 

[4]  As  to  the  next  reason  urged  In  grant- 
ing a  new  trial,  or  reversing  the  case,  because 
there  was  no  consideration  for  the  agreement 
sued  on,  this  court  has  heretofore  passed  up- 
on this  proposition  In  the  case  of  Grassmnck 
T.  Bhrler,  207  8.  W.  287,  loc.  dt.  290,  wherein 
it  is  stated: 

"Mrs.  Graasmuck  thereby  canceled  the  orig- 
inal agreements  and  accepted  in  lieu  thereof 
new  ones  under  which  her  right  to  demand  the 
repurchase  of  her  stock  by  defendant  was  de- 
ferred for  a  definite  period  of  time.  Sach  a 
contract  to  forbear  is  a  suffident  consideration 
for  the  new  promiBe  of  the  defendant  to  repnr- 
chase.  Ctate  Cit;  Nat.  Bank  v.  Elliott  (Sup.) 
181  S.  W.  25;  Glasscock  v.  Glasscock,  66  Mo 
loc.  dt, 


The  instructions  given  in  this  case  are  as 
fiiTorable  to  appellant  as  he  could  possibly 


ask  or  expect,  and  the  Jury  found  against 
Mm. 

Finding  no  reversible  error  in  the,  record, 
the  Commissioner  recommends  that  the  Judg- 
ment be  affirmed. 

PER  CURIAM.  The  foregoing  (pinion  of 
NIPPBR,  C,  l8  adopted  as  the  opinion  of  the 
court. 

The  Jodgmoit  of  the  drcoit  court  is  accord- 
ingly affirmed. 

REYNOLDS,  P.  J.,  and  AllSSS  and  BECK- 
ER, JJ.,  concur. 


SCOTT  V.  AMERICAN   INS.  CO. 
(No.  13606.) 


(Kansas    City    (Tonrt    of    A{>peal8. 
June  14,  1820.) 


MisBonri. 


1.  InsaraiiM  «=3S58(I)— FIra  Insurer  held  to 
have  walveii  signing  of  proofs  of  loss  by  In- 
sured, 

Fire  insurer,  insured  living  in  California, 
while  the  property  was  situated  in  Miesoari,  by 
its  course  of  dealing  with  insured's  father  and 
attorney  in  Missouri  held  to  have  waived  a  re- 
quirement of  the  policy  that  insured  herself 
sign  proofs  of  loss. 

2.  Insurance  «=>645 (3)— Waiver  of  policy  re- 
qnirements  need  not  be  pleaded. 

It  is  not  necessary  to  plead  waiver  of  policy 
requirements  in  order  to  show  and  rely  thereon 
in  insurance  cases. 

3.  Evidenee  «=958 1— Transcript  of  testimony 
on  former  trial  of  absent  witness  properiy 
admitted. 

Where  the  evidence  shows  a  witness  at 
time  of  second  trial  is  beyond  the  jurisdictioD 
of  the  court,  and  that  the  party  desiring  to  use 
him  has  made  unavailing  efforts  to  locate  him, 
a  correct  transcript  of  his  testimony  on  former 
trial  is  properly  admitted. 

4.  Insurance  $=3500— Valned  fire  policy  on 
stored  goods  limited  recovery. 

A  valued  policy  of  fire  insurance  on  goods 
in  storage,  and  not  subject  to  fluctuation  in  val- 
ue, limited  recovery  by  insured  after  loss. 

5.  Insurance  ^=>665( I)— Evidence  held  to  sus- 
tain finding  of  vexatious  refusal  to  pay  by 
fire  Insurer. 

In  action  on  fire  policy,  evidence  held  suffi- 
cient to  sustain  finding  against  defendant  insur- 
er of  its  vezatiouB  refusal  to  pay. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Thos.  B.  Buckner,  Judge. 
"Not  to  be  officially  published." 

Action  by  Emma  E.  Scott  against  the 
American  Insurance  Company.  From  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 
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V  A.  Fylce,  of  Kansas  City,  E.  L.  Snider, 
of  Oiicago,  111.,  and  Fenton  Hume,  of  Kansas 
City,  for  appellant. 

Noyes  &  Heath,  of  Kansas  City,  for  re- 
spondent 

TRIMBLE,  J.  This  is  an  action  on  a 
policy  of  Are  Insurance  consisting  of  $500  on 
goods  consisting  of  hardware.  Jewelry,  and 
furniture,  $100  on  store  furniture,  and  $200 
on  household  furniture,  atl  while  contained 
In  a  certain  building  in  Kansas  City.  There 
were  two  trials,  In  each  of  which  there  was  a 
verdict  for  plaintiff,  but  for  some  reason  not 
disclosed  by  tho  record  a  new  trial  was 
granted  after  the  first  verdict  It  Is  stated  in 
one  of  the  briefs  that  it  was  because  of  in- 
formality In  the  verdict  returned.  However, 
we  are  concerned  only  with  the  second  ver- 
dict, since  it  is  from  the  judgment  rendered 
thereon  that  defendant  has  appealed.  The 
verdict  was  for  plain tifT  for  the  full  amount 
of  the  policy  with  10  per  cent  damages  and 
$80  attorney's  fees  for  vexatious  refusal  to 
pay. 

The  first  contention  is  that  plaintiff  la  not 
entitled  to  recover  because  her  proofs  of  loss 
were  signed  and  sworn  to  by  her  agent,  and 
not  by  herself  personally. 

The  goods  were  kept  in  Kansas  City.  The 
plaintiff  lived  in  California.  At  her  request 
her  father  in  Kansas  City  applied  for  the 
policy;  It  was  Issued  and  sent  by  defendant 
to  plaintiff  where  she  lived.  When  the  fire 
occurred,  slie,  upon  bearing  of  it  had  an 
attorney  out  West  to  notify  the  company. 
It  paid  no  attention  to  the  notice.  She  then 
requested  her  father  to  employ  an  attorney 
to  take  the  necessary  steps  to  collect  the 
insurance.  The  father  made  25  or  30  calls 
on  the' adjuster  to  get  an  adjustment  and 
made  8  or  10  appointmr'  *^s  with  him  to  go 
out  and  look  over  the  loss.  Finally  the  ad- 
juster cam^  out  and  hastily  looked  over  the 
scene  of  the  loss.  The  father  was  compelled 
to  go  north,  and  left  only  the  attorney  to 
look  after  the  matter  of  collecting  the  in- 
surance. The  adjuster  informed  the  attor- 
ney that  no  formal  proof  would  be  required 
.that  the  ccHnpany  would  either  offer  a  Mttle- 
ment  or  deny  liability.  Nothing  being  done, 
the  attorney,  having  waited  as  long  as  he 
thought  he  should,  made  out  a  proof  of  loss, 
signing  and  swearing  to  It  himself,  upon  a 
blank  obtained  from  the  adjuster.  Objec- 
tions were  made  to  the  signing  of  the  proofs 
by  an  agent,  and  not  by  plaintiff  herself. 
Whereupon  the  attorney  went  to  the  adjust- 
er and  asked  for  the  proofs  of  loss,  so  that 
be  might  send  them  to  the  plaintiff  for  her 
signature  and  affidavit    The  adjuster  refus- 


r  ed  to  let  blm  have  it  He,  the  attorn^,  then 
asked  for  a  blank  on  whlcb  to  make  out  a 
new  proof  and  offered  to  furnish  the  kind  of 
proof  desired,  but  the  adjuster  refused  saying 
they  were  going  to  deny  liability  on  the  pol- 
icy and  were  not  going  to  pay  anytliinc.  It 
seons,  however,  that  each  side  selected  an 
appraiser,  and  they  selected  a  third,  and  the 
three  met  but  only  two  of  tbem  agreed  upon 
the  amount  due,  but  the  oompauy  did  not  pay 
that    So  suit  was  broni^t 

[1, 1]  Under  the  above  and  foregoinis  cir- 
cumstances, the  company  cannot  defeat  the 
insurance  on  the  ground  that  the  plaintiff 
herself  did  not  sign  the  proofs  of  loss.  Hicks 
V.  Empire  Ins.  Co.,  6  Mo.  App.  254;  German 
Fire  Ins.  Co.  v.  Gmnert  112  IlL  68.  1  N.  E. 
113;  Lumbermen's  Mutual  Ins.  Co.  v.  Bell, 
Extrlx.,  lee  111.  400,  i^  N.  E.  130,  57  Am. 
St  Rep.  140.  There  was  a.  waiver  of  proofs 
of  loss.  Keeton  v.  National  Union.  178  Mo. 
App.  301,  308,  165  S.  W.  U07;  Wlcecaxrer  v. 
Mercantile  Town  Mut  Ins.  Co..  137  Mo.  App. 
247,  258,  260,  U7  S.  W.  698.  And  it  Is  not 
necessary  to  plead  waiver  in  order  to  show 
and  rely  thereon  in  insurance  cases.  Andruv 
V.  Fidelity  Mut  Life  Ins.  Co.,  16a  Mo.  151. 
67  S.  W.  582. 

[3]  There  was  no  error  in  reading  the 
testimony  of  Stanley  Lyons  as  contained  tn 
the  transcript  of  his  testimony  given  at  the 
former  trial.  It  was  conceded  to  be  a  correct 
transcript  and  the  evidaice  shows  he  was,  at 
the  time  of  the  trial,  beyond  the  jurisdiction 
of  the  court,  and  the  plaintiff  had  made 
unavailing  efforts  to  locate  him.  Miller  v. 
Geeser,  193  Mo.  App.  1, 180  S.  W.  3;  Sbowen 
V.  Metropolitan  St  p.y.,  164  Mo.  App.  41, 
148  S.  W.  135;  Augusta  Wine  Co.  v.  Weip- 
pert  14  Mo.  App.  483;  Davis  v.  EHIne,  96 
Mo.  401,  407,  9  S.  W.  724,  2  L.  R.  A.  78. 

[*]  There  was  evidence  tending  to  show 
the  property  was  worth  at  the  time  of  the 
fire  more  than  twice  the  amount  ot  the 
insurance,  and  that  the  fire  caused  practical- 
ly a  total  loss.  The  goods  were,  not  subject 
to  fluctuation  or  change,  as  they  were  not 
being  sold  or  used  In  trade,  but  were  stored, 
and  there  was  no  evidence  of  any  depreda- 
tion. The  policy  fixed  the  value  of  the  prop- 
erty at  the  time  of  the  Insurance.  Hllbum  v. 
Phoenix  Ins.  Co.,  140  Mo.  App.  355,  124 
S.  W.  63. 

[6]  There  was  evidence  from  which  the 
jury  could  find  a  vexations  refusal  to  pay, 
and  we  would  not  be  warranted  tn  setting 
aside  their  verdict  in  that  regard. 

The  point  that  error  was  committed  in 
plaintifTs  instruction  1  is  answered  by  what 
has  been  said  regarding  the  proof  of  loss. 

The  judgment  is- affirmed. 

All  concur. 
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STATE  ex  r«l.  CHORN,  Saperintendmt,  et 
al.  V.  HUDSON.     (No.  13394.) 

(Eanaaa  City  Conrt  of  AppeiUs.    MisaoarL 
June  14,  1920.) 

1.  Trial  «=>I50— Failure  to  read  exhibits  to 
Jury  not  ground  for  demurrer  to  the  evi- 
denoe. 

Where  record  showed  that  exhibits  were 
regularly  introduced  in  evidence,  and  many  of 
the  facts  shown  in  the  exhibits  were  admitted 
in  the  trial,  and  witnesses  were  examined  with 
reference  to  the  matters  contained  in  them, 
held,  that  there  was  no  sufficient  reason  for 
sustaining  a  demurrer  to  the  evidence  on  the 
ground  that  they  were  not  formally  read  to 
the  jury. 

2.  Insuranoe  «=9l4l  (I)— Policy  recognized  by 
Insurer  and  Insured  not  void,  although  not 
properly  countersigned. 

Where  a  policy  of  insurance  was  recognised 
by  the  insurer  and  the  insured  as  a  valid  obliga- 
tion, neither  could  rely  on  any  claim  that  it 
was  void  because  not  coui^tersigned  by  the 
local  agent. 

8.  Bills  and  notes  <8=9443  (3)— Defendant  ooald 
not  complain  that  note  was  held  as  collat- 
eral by  one  of  plaintiffs. 
In   an  action   on  a   note,  defendant  can- 
not complain  that  the  note  is  held  as  collateral, 
where  both  the  payee  and  the  one  alleged  to 
be  holding  It  collaterally  are  parties  plaintiff 
and   are  agreeing   as  to  their  respective  in- 
terests. 

4.  Insurance  «=>I97(2)  —  Contract  providing 
that  note  covering  premiums  for  six  years 
should  become  duo  on  failure  to  pay  an  as- 
ssssment  valid. 
Agreement  that  the  entire  amount  of  a  pre- 
mium note  covering  six  years  should  become  doe 
on  failure  to  pay  assessments  levied  after  no- 
tice  was  valid,   and  insured,  having  failed  to 
pay  an   assessment  within  the  time  provided, 
could  not  escape  payment  of  the  entire  amount, 
where  he  bad  not  canceled  his  insurance,  mere- 
ly because  the  insurance  was  suspended  in  ac- 
cordance with   the   contract,   or   the   company 
afterwards  became  insolvent. 

6.  Insurance  $=9226— Cancellation  only  on  con- 
sent, except  on  strict  compliance  with  condi- 
tions provided  for  cancellation. 
A  contract  of  insurance  having  become  ef- 
fective,  neither   the   insurer   nor   the   insured 
could  cancel  or  terminate  it  without  the  oth- 
er's consent,  except  on  strict  compliance  with 
the  conditions  provided  in  the  policy  for  can- 
cellation. 


6.  Insurance  i9=»l97(5)— Whother  notice  of 
assessment  was  mailed  held  for  Jury. 
In  an  action  on  a  premium  note,  which  be- 
came due  on  failure  to  pay  an  assessment  on 
notice,  where  defendant  did  not  admit  that 
notice  of  assessment  was  mailed,  or  that  h« 
received  it,  held  for  the  jury  to  say  whether 
plaintitTs  oral  evidence  that  notice  of  the  as- 
sessment was  mailed  to  defendant  was  true 
or  not. 
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7.  Insoranoo  «=» 1 87 (5)— Whether  Insured  re- 
quested canoellatlon  of  polity  held  for  Jury. 

In  an  action  on  a  premium  note  given  to 
cover  six  years'  premiums,  the  entire  note  be- 
coming due  on  failure  to  pay  an  assessment 
after  notice,  whether  insured  requested  a  can- 
cellation, as  he  had  a  right  to  do  under  the 
policy,  held  for  the  jury. 

8.  Evidence  «s>441  (13)— Right  of  oaneeilatlon 
to  be  determined  from  terms  of  contract, 
and  not  from  oral  promises. 

The  rifht  of  an  insured  to  cancel  a  fire 
policy  should  be  determined  from  the  terms  of 
the  contract,  and  not  fi;om  any  oral  promises 
made  by  any  officers  of  the  company  at  the 
time  the  contract  was  entered  into. 

Appeal  from  Circuit  Court,  Boo^  Oonnty; 
David  H.  Harris,  Judge. 
"Not  to  be  officially  pubUshed." 

Action  by  the  State,  on  the  relation  of 
Walter  K.  Cbom,  Superintendent,  and  otbers, 
against  C.  El.  Hudson.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.  Beversed  and  re- 
manded for  new  triaL- 

BusseU  S3.  Holloway,  of  Columbia,  for  ap- 
IwUants. 

Harris  &  Price,  of  C!olumbla,  f or  respond- 
ent. 

TRIMBLE,  J.  This  la  an  action  upon  an 
Insurance  premium  note  dated  October  2, 
1916,  given  by  the  defendant  to  the  Farmery' 
Town  Mutual  Fire  Insurance  Company  of 
Mexico,  Mo.,  for  $216,  in  payment  of  the 
premium  for  a  period  of  six  years  on  an  in- 
surance policy,  Issued  concurrently  with  the 
execution  of  the  note,  and  covering  defend- 
ant's mercantile  stock,  with  insurance  to  an 
amount  not  exceeding  $1,200.  At  the  close 
of  aU  the  evidence  defendant's  demurrer 
thereto  was  sustained,  and  a  verdict  for  de- 
fendant was  directed.  The  verdict  being  re- 
turned. Judgment  was  entered  thereon,  and 
plaintiffs  have  appealed. 

The  suit  is  by  the  receiver  of  the  Insur- 
ance company,  and  also  the  North  Missouri 
Trust  Company,  a  banking  corporation,  the 
latter  having  a  special  property  interest  in 
the  note  by  reason  of  the  fact  that  the  Insur- 
ance company  had  turned  over  the  note  in 
question  to  it,  along  with  a  number  of  other 
notes,  as  collateral  security  for  a  loan  to  the 
insurance  company.  The  execution  and  de- 
livery of  the  note  as  an  Insurance  premium 
note  is  admitted  by  the  answer.  The  de- 
fenses relied  upon  therein  will  be  stated  as 
they  are  respectively  passed  upon  herein. 

The  note  provided  that  the  ?2ie  should  be 
paid  "In  such  portions  and  at  such  times  as 
the  directors  of  said  company  shall  demand 
for  payment  of  losses  and  expenses,  as  re- 
quired and  provided  for  by  charter,  by-laws, 
and  rules  of  said  company."    It  further  pro- 
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Tided  that  tbe  oote,  "or  snch  i»art  tberaof  m 
sball  remain  unpaid  at  the  ezplratloii  or  ter- 
mination of  said  policy,  shall  be  returned  to 
the  maker,  provided  all  aaaefBsments  on  this 
note  and  all  liabilities  of  the  maker  to  said 
company  have  been  paid";  that,  "If  default 
Is  made  in  payment  of  this  note  as  above  pro- 
vided, then  the  whole  of  this  note  shall  be- 
come Immediately  due  and  payable."  The 
by-laws  provided  that  IS  per  cent  of  the  note 
should  be  paid  in  cash  at  the  time  of  Its 
execution  and  the  issuance  of  the  policy,  and 
that  the  ronalnder  of  said  note  should  be 
payable  at  any  time  and  in  part  or  in  whole 
upon  an  assessment  made  wheneVer  deemed 
necessary  to  pay  losses,  expenses,  or  other 
liabilities  of  the  company.  This  Initial  pay- 
ment of  $32.40  was  paid  at  the  time  of  the 
note's  execution  and  delivery,  and  was  cred- 
ited on  said  note.  By  the  terms  of  the  pol- 
icy, the  insured,  upon  acceptance  thereof, 
becomes  a  member  of  the  mutual  insurance 
company,  and  is  governed  by  Its  articles  of 
association  and  by-laws  which  become  a  part 
of  the  contract 

Under  section  4,  article  8,  of  the  by-laws, 
the  amounts  assessed  upon  each  note  shall 
be  due  and  payable  within  30  days  after  no- 
tice to  the  maker  has  bem  d^osited  In  the 
post  office,  postage  prepaid,  or  delivered  to 
him  in  person.  Section  5,  article  3,  of  the 
by-laws  provides  that,  if  the  malcer  of  any 
note  neglects  or  refuses  to  pay  the  sum  so 
assessed  upon  him  for  30  days  after  the  mail- 
ing or  delivery  of  said  notice,  the  directors 
of  said  company  may  sue  for  and  recover  the 
whole  amount  of  his  premium  note  held  by 
the  company  with  costs  of  suit  It  further 
provided  that  the  party  so  in  default  should 
lose  all  benefits  and  advantages  of  his  Insur- 
ance during  the  term  of  such  default  and 
nonpayment,  and  notwithstanding  shall  be 
liable  and  obliged  to  pay  all  assessments  that 
may  be  made  during  the  continuance  of  his 
policy  of  Insurance,  provided  the  fuU  amount 
has  not  been  recovered  by  suit  But  no  per- 
son should  be  liable  for  a  greater  amount 
than  the  face  of  his  note.  Section  4  of  all- 
ele 4  of  the  by-laws  provided  that  the — 

"insurance  may  be  terminated  by  request  of  in- 
sured or  by  the  compaDy,  on  given  notice  to 
tliat  effect,  but  sucti  cancellation  shall  not  im- 
pair the  right  of  this  company  to  recover  any 
existing  claims  on  the  note." 

The  policy  provided  that  it  should — 

"be  canceled  at  any  time  at  the  request  of 
the  insured,  or  by  the  company  by  giving  five 
days  notice  of  such  cancellation.  If  this  poli- 
cy shall  be  canceled  as  hereinbefore  provided, 
*  *  *  the  preminm  having  been  actually  paid, 
the  unearned  portion  shall  be  retamed  on  sur- 
render of  this  policy  •  *  •  this  company  re- 
taining the  customary  short  rate." 

As  heretofore  stated,  the  note  was  dated, 
and  the  pollqr  was  Issued  and  accepted  by 


iaaored,  and  16  per  cent  or  $32.40  of  the 
amount  of  the  note  was  p«ld  and  credited 
thereon,  on  October  2,  1915.  On  July  15, 
1916,  the  directors  of  said  company  made 
an  assessment  of  25  per  cent  on  said  note^ 
amounting  to  $45.90,  and  the  plaintiff  intro- 
duced evidence  tending  to  show  that  notice 
of  such  assessment  was  duly  mailed.  On 
Septonber  5,  1916,  the  insurance  company 
wrote  defendant,  calling  his  attention  to  the 
assessment  of  $45.90  levied  on  July  15,  1916, 
and  saying  they  were  calling  his  attention 
for  the  third  time  to  the  assessment  past  due 
and  unpaid,  and  demanding  its  payment  in 
five  days;  otherwise,  they  would  be  obliged 
to  enforce  collection  of  the  assessment 

Upon  a.report  made  by  the  company  to  the 
superintendent  of  Insurance  on  September  8, 
1916,  the  latter,  deeming  that  tb»  company 
had  become  Insolvent,  applied  to  the  drcalt 
court  of  Audrain  county  for  the  appointment 
of  a  receiver,  and  one  was  appointed  on 
September  16,  1916,  and  the  company  was 
enjoined  from  doli^  further  business.  On 
September  25,  1917,  tlie  court,  upon  a  proper 
hearing  and  finding,  ordered  a  levy  of  lOO. 
cents  on  the  dollar  of  all  unpaid  balances  on 
assessment  premium  notes  of  the  owipany, 
and  directed  the  receiver  to  collect  same. 
Thereafter  defendant  was  notified  that  the 
balance  on  said  note,  $183.60,  was  due,  and 
payment  thereof  demanded.  According  to  de- 
fendant's evidence,  be  wrote  in  answer  to 
this  demand,  asking  what  they  would  take 
for  the  note. 

It  will  be  observed  that  under  the  terms 
of  the  note,  and  Ihe  contract  made  by  the 
by-laws  and  policy,  and  the  acoeptanoe  of  the 
latter  by  defendant,  the  assessments  were  to 
become  due  in  30  days  after  notice  thereof, 
and  If  default  were  made  in  the  payment  of 
said  assessments  the  whole  note  should  be- 
come due,  and  the  note  could  be  collected, 
with  costs  of  suit  The  26  per  cent,  asaesa- 
meut  was  made  by  the  directors  on  July  IB, 
1916,  and  the  30  days  were  up  on  August  15, 
1916.  So  that  it  is  plaintiffs'  contention  the 
whole  note  became  due  when  the  defendant 
failed  to  pay  the  assessment  by  August  IB, 
1916,  and  that  when  the  court,  in  control  of 
the  receiver,  made  a  levy  of  100  cents  on  the 
dollar  on  the  assessment  notes,  and  author- 
ised the  receiver  to  sue  therefor,  the  obliga- 
tion of  the  defendant  to  pay  the  balance  on 
said  note,  to  writ,  $183.60,  became  completa 

The  defendant,  however,  daUns  that  on 
September  7,  1916,  he  sent  to  the  Insurance 
company  a  check  for  $45.90  In  payment  of 
the  25  per  cent  assessment  levied  on  the 
notes  by  the  directors  July  15,  1916,  and  that 
he  wrote  the  company  a  letter,  saying  he  did 
not  want  the  Insurance  longer,  and  asked  the 
company  to  cancel  the  insurance.  No  such 
letter  was  introduced,  nor  do  plaintlfFa  con- 
cede that  such  was  written.  The  only  evi- 
dence of  the  letter  is  the  oral  evidence  of  de- 
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fendant  to  that  effect  Defendant  admits  he 
did  not  demand  the  return  of  his  premium 
note,  nor  did  he  return  the  policy  to  the  com- 
pany. Defendant  introduced  in  eTidence  his 
check  for  $45.90,  drawn  on  the  Bank  of 
Hartsbnrg,  payable  to  the  Insurance  com- 
pany, and  the  evidence  tends  to  show  that 
it  did  not  go  through  clearing  house  or  bank- 
ing circles  from  Mexico  to  Hartsburg,  but 
was  presented  by  some  one  at  the  bank  and 
there  cashed  on  September  19,  1916.  Hiis 
was  four  days  after  the  insurance  comi>any 
had  been  placed  in  the  bands  of  the  receiv- 
er. It  purported  to  f)ear  the  indorsement  of 
the  Insurance  company  by  Roy  J.  Maybee, 
but  there  was  no  Indorsement  of  the  receiver 
thereon. 

[1]  Defendant  makes  the  point  that  the  de- 
murrer to  the  evidence  can  be  sustained  on 
the  ground  tb&t  the  exhibits  which  the  rec^ 
ord  shows  were  Introduced  in  evidence,  were 
not  formally  read  to  the  jury.  But  this  we 
regard  as  untenable.  The  ezecntion  of  the 
note  and  the  policy  of  Insurance,  and  its  ac- 
cq>tanoe  by  the  defendant,  were  admitted  In 
the  answer,  and  many  of  the  facts  shown  In 
the  exhibits  were  also  admitted  in  the  trial, 
and  witnesses  were  examined  in  reference  to 
matters  contained  in  them.  The  record 
shows  they  were  regularly  introduced  In  evi- 
dence. Each  side  made  a  statement  to  the 
Jury  of  its  side  of  the  case,  and  the  trial 
was  conducted  in  such  way  as  to  render  un- 
justifiable any  such  theory  that  the  mere 
failure  to  read  the  exhibits  (which  to  a  large 
degree  contained  only  legal  matters  for  the 
court)  was  a  sufficient  reason  for  sustaining 
the  demurrer. 

[2]  The  defendant  attempts  to  Justify  the 
giving  of  the  demurrer  upon  the  ground  that 
the  policy  was  void  ab  initio,  and  no  consid- 
eration, in  the  way  of  insurance,  ever  exist- 
ed, because  it  was  not  countersigned  by  the 
local  agent  at  Claysvllle  and  was  not  other- 
wise properly  signed;  but  the  policy  was 
recognized  by  both  parties  as  an  obligation, 
and  neither  could  rely  on  any  claim  that  it 
was  void, 

[3]  Neither  con  the  demurrer  be  sustained 
on  the  ground  that  the  note  was  held  as  col- 
lateral by  the  North  Missouri  Trust  Com- 
pany. Both  of  these  are  parties  plaintiff  to 
the  suit,  and  the  petition  states  the  capacity 
in  which  each  is  suing.  If  the  trust  com- 
pany has  a  special  interest  in  the  note,  that 
can  make  no  difference  to  defendant  aa  to 
whether  he  should  be  compelled  to  pay  it  in 
thid  suit,  since  both  are  parties  plaintiff  and 
are  agreeing  as  to  their  respective  interests 
therein. 

[4,  f]  Unless  defendant  paid  the  assess- 
ment of  ^5.90  levied  by  the  directors  within 
the  time  provided  by  the  terms  of  the  note 
and  contract,  then  the  whole  note  became 
due  and  payable;  and  unless  the  defendant 
canceled  his  insurance,  he  cannot  escape  the 
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payment  thereof  merely  becanst  the  Insur- 
ance was  suspended  or  the  com^ny  after- 
wards became  insolvent  Contracts  of  the 
character  herein  dealt  with  are  valid,  and 
the  rights  of  the  parties  are  to  be  determined 
according  to  the  terms  thereof.  Sherman  v. 
Frasier,  112  Iowa,  236,  83  N.  W.  886 ;  Garlick 
V.  Mississippi  Valley  Ins.  Co.,  44  Iowa,  563; 
Conttaental  Ins.  Co.  v.  Phlpps,'  190  8.  W. 
994;  Carlo<*  v.  Phoenix  Ins.  Co.,  138  111.  210, 
28  N.  B.  63.  The  fact  that  the  contract  pro- 
vides for  a  suspension  of  the  insurance  dur- 
ing the  default  does  not  release  the  defend- 
ant from  the  obligation  to  pay  the  note  when 
the  contract  so  provides.  Home  Ins.  Co.  ▼. 
Hamilton,  143  Mo.  App.  237,  128  8;  W.  273; 
Continental  Ins.  Co.  v.  Phlpps,  190  S.  W. 
994;  American  Ins.  Co.  ▼.  Klink,  65  Mo.  7$; 
Continental  Ins.  Co.  v.  Burks,  207  S.  W. 
847;  Minnesota  Farmers'  etc.,  Ins.  Ass'n,  v. 
Olson,  43  Minn.  21,  44  N.  W.  672.  The  sus- 
pension of  the  policy,  brought  about  by  the 
failure  of  the  party  defending  to  perform 
some  condition  of  the  policy,  cannot  be  relied 
upon,  because  to  permit  that  would  be  to  al- 
low one  to  take  advantage  of  his  own  wrong 
and  default  Hunttey  v.  Perry,  38  Barb.  (N, 
Y.)  669;  American  Ins.  Co.  ▼.  Klink,  supra; 
St  Paul,  etc.,  Ins.  Co.  v.  Nelde<^en,  6  Dak. 
494,  43  N.  W.  696.  The  contract  of  insur- 
ance having  become  effective,  neither  could 
cancel  or  terminate  it  without  the  other's 
consent,  except  upon  strict  compliance  with 
the  conditions  provided  in  the  policy  for  can- 
cellation. Home  Ins.  Co.  v.  Hamilton,  143 
Mo.  App.  237,  242,  128  S.  W.  273. 

[8]  The  defendant  does  not  admit  that  no- 
tice of  the  25  per  cent  assessment  levied  by 
the  directors  on  July  15,  1916,  amounting  to 
$45.90,  was  mailed  to  him  at  the  time  qfi  Its 
levy,  nor  does  he  admit  receiving  said  notice, 
and  plaintiffs'  proof  that  such  notice  was 
mailed  consisted  of  oral  testimony  to  that 
effect  Hence,  even  if  the  whole  of  the  note 
did  become  due  and  payable,  owing  to  the  de- 
fault In  not  paying  said  assessment  by  Au- 
gust 15,  1916,  and  even  if  on  account  there- 
of plaintiffs  would  be  entitled  to  recover, 
still  plaintiffs  were  not  entitled  to  a  direct- 
ed verdict  in  their  favor,  since  it  would  be 
a  question  for  the  Jury  to  say  whether  plain- 
tiffs' oral  evidence  that  notice  of  the  assess- 
ment was  mailed  to  defendant  was  true  or 
not 

[7]  It  will  be  observed,  however,  ttiat,  al- 
though the  note  says,  if.  default  is  made  in 
the  payment  of  an  assessment  the  whole  of 
the  note  shall  become  immediately,  due  and 
payable,  yet  the  insurance  company  did  not 
elect  to  treat  the  note  as  being  fully  due,  but, 
long  after  the  default  wrote  asking  only  for 
the  payment  of  the  assessment;  and  in  this 
connection  the  by-laws  say  the  directors 
"may"  sue,  and  the  petition  alleges  that  the 
directors  "might"  sue,  for  the  whole.  Con- 
sequently, even  U  by  the  terms  of  the  note 
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a  failnre  to  pay  an  assessment  does  render 
tbe  wbole  note  due,  it  may  be  a  question 
wbettaer  the  company,  by  falling  to  Insist  up- 
on tbe  whole  note  being  due  and  asking  only 
for  the  assessment,  did  not  elect  to  treat  the 
note  as  not  being  wholly  due,  thereby  leaving 
Insured  with  the  right,  upon  paying *all  that 
was  then  demanded  of  him,  to  cancel  the  pol- 
icy tbe  same  as  if  he  had  promptly  paid  the 
assessment.  On  the  other  hand,  the  com- 
pany's waiver  of  the  right  to  treat  the  whole 
note  as  becoming  due  could  well  be  deemed 
to  be  made  on  the  condition  that  the  insured 
continued,  instead  of  terminating,  his  policy, 
And  if,  as  defendant  claims,  he  did  request 
a  termination  thereof,  there  is  no  evidence 
of  any  consent  on  the  company's  part  to  such 
termination  after  Insured's  default  had  oc- 
curred. Besides,  there  is  an  intimation  in 
tbe  record  that  other  losses  had  occurred  in 
tbe  meantime  which  tbe  company  was  unable 
to  pay,  and  it  may  be  a  question  whether 
the  mere  failure  to  insist  upon  tbe  note  be- 
ing wholly  due  then  would  permit  tbe  de- 
fendant to  pay  the  assessment  that  was  then 
long  past  due  and  escape  the  payment  of  tbe 
whole  note  by  requesting  a  termination  of 
his  insurance. 

These  matters,  wlille  perhaps  suggested, 
are  not  dealt  with  in  the  briefs,  and  we  do 
not  pass  upon  them.  For,  even  if  the  note 
was  not  treated  as  wholly  due  upon  the  de- 
fault in  the  payment  of  the  July  assessment, 
yet,  if  defendant  did  not  terminate  his  insur- 
ance, the  levy  of  100  cents  on  the  dollar  by 
the  court  in  the  receivership  would  entitle 
the  plaintiffs  to  a  recovery  of  whatever  Was 
yet  due  on  the  note.  And  whether  defend- 
ant ever  requested  a  termination  thereof  was 
a  question  of  fact  depending  for  Its  establlsh- 
menf  on  the  oral  testimony  of  defendant. 
The  testimony  on  behalf  of  plaintiffs  tends 
to  show  that  no  such  request  for  cancellation 


and  that  no  check  or  communication  of  any 
kind  was  received  from  defendant  Hence 
the  question  of  whether  tbe  defendant  ever 
requested  a  cancellation  (if  a  mere  request 
be  sufficient  to  effect  a  cancellation)  was  a 
matter  for  the  Jury  to  determine,  and  not  for 
the  trial  court  to  decide  on  a  demurrer  to 
the  evidence,  A  peremptory  instruction, 
therefore,  could  not  be  given  under  tbe  cir- 
cumstances of  this  case.  Oannon  v.  Laclede 
Gaslight  Co.,  145  Mo.  602,  616,  617,  46  S.  W. 
068,  47  S.  W.  007,  43  L.  R,  A.  505;  Seehom 
V.  American  National  Bank,  148  Mo.  256,  265, 
49  S.  W.  886;  Vincent  v.  Means,  184  Mo.  327, 
341,  82  S.  W.  86;  Printz  v.  MUler,  233  Mo. 
47,  49,  135  S.  W.  19;  Milllken  v.  Thyson  Com. 
Co.,  202  Mo.  6S7,  656,  100  S.  W.  604;  Wolft. 
Adm'z  V.  Campbell,  110  Mo.  114.  Id  S.  W. 
622. 

[I]  In  addition  to  this  there  is  evidence  in 
the  case  from  which  the  Jury  could  find  that 
defendant  himself  regarded  the  note  as  be- 
ing an  existing  obligation  against  him  after 
he  claims  to  have  canceled  the  insurance. 
As  to  this  right  of  cancellation,  it  should  be 
observed  that  it  should  be  determined  from 
the  terms  of  the  contract,  and  not  from  any 
oral  promises  made  by  any  officers  of  tbe 
company  at  the  time  the  contract  was  enters 
ed  into.  Hence  evidence  of  such  oral  prom- 
ises should  not  have  been  admitted.  And  as 
to  the  $45.90  which  defendant  claims  to  have 
paid,  if  it  did  get  into  the  hands  of  tbe  com- 
pany before  the  receiver  was  appointed  or 
if  the  receiver  got  the  l)eneflt  of  it,  this 
would  not  defeat  recovery,  if  there  was  no 
cancellation,  but  the  $45.90  would  then  be 
credited  on  the  sote,  and  judgment  woald 
go  for  the  balance. 

The  Judgment  is  reversed,  and  tbe  cause  ia 
remanded  for  a  new  trial. 

All  concur. 
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(Supreme  CSoort  of  Tennessee. 

1.  Malloioiis  prosaoutloii  «=>t9  — 
mase"  drtned. 

The  existence  of  "probable  cause,"  which  is 
the  existence  of  such  facts  and  circumstances 
as  would  exdte  in  a  reasonable  mind  the  belief 
that  the  person  charged  was  guilt?  of  crime,  is 
a  complete  defense,  though  the  person  is  in- 
nocent 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Probable 
Oause.] 

2.  Malicious  prosecution  «=>I8(5)  —  Probable 
cause  for  prosecution  for  theft  held  to  have 
existed. 

Where  braid  was  taken  from  a  counter  of 
defendant's  store,  and  the  manager-  was  in- 
formed by  two  trusted  employes  that  plaintiff, 
a  stranger,  who  attempted  to  leave  the  -store, 
took  the  braid,  which  was  found  at  another' 
counter,  there  was  probable  cause  for  instita- 
tioa  of  a  prosecution  against  plaintiff  for  theft. 

S.  Mallelous  proseeution  «=97l(2)  —  Probable 
oause  a  mixed  question  of  law  and  faot 

The  question  of  probable  cause  is  a  mixed 
qneetion  of  law  and  fact,  and  whether  the  cir- 
cumstances alleged  to  show  it  are  true  and 
existed  is  a  matter  of  fact;  but  whether,  sup- 
posing them  to  be  true,  they  amount  to  a 
probable  cause,  is  a  question  of  law. 

4.  Appeal  and  error  «s>30 1— Judgment  rovers- 
od,  without  remand,  though  motion  for  aew 
trial  did  not  specify  error  In  refusing  peremp- 
tory Instruction. 

In  an  action-  for  malicious  prosecution, 
where  defendant  moved  for  peremptory  in- 
structions, the  appellate  court  may  reverse  a 
judgment  for  plaintiff,  without  remand,  where 
the  facts  established  that  there  was  probable 
cause,  though  the  motion  for  new  trial  did  not 
allege  error  in  refusing  the  peremptory  instruc- 
tions, where  it  did  assert  that  probable  cause 
was  established,  and  there  was  fto  evidence  to 
support  verdict. 

5.  New  trial  «=3l64 — Judgment  may  be  ren- 
dered for  defendant  on  motion  for  new  trial, 
defense  being  established. 

Where  there  was  no  evidence  to  support 
a  verdict  for  plaintiff,  and  a  defense  was  estab- 
lished by  the  uncontradicted  facts,  it  is  proper, 
on  motion  for  new  trial,  for  the  court  to  render 
judgment  for  defendant. 

6.  Appeal  and  error  $=>30l— Refusal  of  per- 
emptory instruction  must  be  assigned  In  mo- 
tion for  new  trial. 

For  the  appellate  court  to  review  the  re- 
fusal of  a  peremptory  instruction,  it  should  be 
assigned  as  error  in  motion  for  new  trial,  for 
the  purpose  of  giving  the  lower  court  an  op- 
portunity to  correct  the  error. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Guatine  Connors  against  the  F. 
W.   Woolworth  Company.     A  judgment  for 
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plaintiff  was  remanded  by  the  Coart  of  Civil 
Appeals,  and  defendant  brings  certiorari. 
Judgment  of  the  Court  of  Civil  Appeals  re- 
versed, and  action  dismissed. 


M.  S.  Ross  and  Cberry  &  Steger,  all  of 
Nashville,  for  plaintiff  in  error. 

C.  H.  Rutherford  and  John  W.  HlUdrop, 
both  of  Nashville,  for  def^idant  In  error. 

McKINNBT,  J.  This  Is  an  action  for  ma- 
llcious  prosecution. 

The  defendant  in  error  was  prosecuted  by 
the  plaintiff  in  error  in  the  city  court  of 
Nashville  for  the  theft  of  some  braid,  but 
was  acquitted.  This  suit  immediately  fol- 
lowed. 

One  of  the  defenses  Interposed  to  this  ac- 
tion by  the  plaintiff  In  error  was  that  of  prob- 
able cau8& 

A  very  brief  outline  of  the  facts  upon 
which  the  prosecution  was  predicated  is  as 
follows:  As  Mr.  Hanchett,  manager  oi  the 
plaintiff  In  error's  store  in  Nashville,  was 
about  to  leave  the  building  one  afternoon, 
be  was  called  by  Miss  Kimbro,  one  of  the 
clerks  In  said  store,  and  told  that  the  defmd- 
ant  in  error  had  taken  some  braid  from 
counter  No.  7  without  paying  for  same,  and 
had  started  to  leave  the  store,  when  she  appre- 
hended her  and  took  from  under  her  arm  a 
package,  to  which  were  attached  two  packages 
of  braid,  and  she  exhibited  the  said  package, 
with  the  braid  attached,  to  Mr.  Hanchett. 
About  the  time  that  Mr.  Hanchett  came  over 
to  where  Miss'i\.imbro  and  the  defraidant  In  er- 
ror were  standing,  near  the  north  door  of  said 
building,  he  heard  another  clerk,  Miss  Clardy, 
call  to  Miss  Kimbro  and  state  that  the  plaintiff 
in  error  had  laid  some  of  the  packages  of  braid 
on  the  post  card  counter,  and  five  packages 
of  braid  were  observed  lying  upon  said  table. 
Mr.  Hanchett,  on  ttiis  Information,  had  the 
defendant  in  error  arrested,  and  prosecuted 
her  in  the  dty  court,  as  above  stated. 

After  the  def«idant  In  error  was  acquitted 
in  the  city  court,  she  was  indicted  In  the 
criminal  court  of  Davidson  county  for  the 
theft  of  said  braid,  and  on  a  trial  of  the  case 
a  verdict  of  not  guilty  was  reported  by  the 
jury,  and  she  was  discharged.  That  case, 
however,  is  in  no  sense  connected  with  the 
case  we  are  now  considering,  as  the  indict- 
ment in  that  case  was  had  subsequent  to  the 
time  at  which  this  suit  was  instituted. 

[1]  In  considering  the  defense  of  probable 
cause  the  question  of  the  guilt  or  innocence 
of  the  defendant  In  error  is  not  necessarily 
Involved.  She  may  have  been  entirely  in- 
nocent, and  still  the  plaintiff  in  error  could 
have  relied  upon  this  defense,  if  properly 
made  out. 

On  this  point  the  Court  of  Civil  Appeals 
very  properly  says : 


«S9FDr  otfiar  easM  see  same  tnptc  and  KBY-NtlMBBR  la  all  Kay-Nombered  Dlcestk  and  Induas 
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"Ab  to  the  flrat  point,  the  law  as  to  reason- 
able or  probaUe  cause  is  defined  to  be  aucb  « 
state  of  facta  in  the  mind  of  the  prosecutor  as 
would  lead  a  person  of  ordinary  caution  and 
prudence  to  believe,  or  entertain  an  honest  or 
Strong  suspicion,  that  the  person  is  guilty.  It 
does  not  depend  on  the  actual  state  of  the  case 
in  point  of  fact,  but  upon  the  honest  and  rea- 
sonable belief  of  the  party  commencing  the 
prosecution.  In  order  to  maintain  an  action  for 
malicious  prosecution,  it  is  very  clear  that  the 
plaintiff  must  aver  and  prove  that  the  suit 
complained  of  was  commenced  and  prosecuted 
without  reasonable  or  probable  cause,  and  that 
it  was  malicious.  The  warrantlesaness  of  the 
suit  may,  in  many  instances,  be  so  obvious  aa 
that  malice  may  be  inferred  from  It  The  ques- 
tion of  probable  cause  applies  to  the  nature  of 
the  suit,  and  the  point  of  inquiry  is  whether 
the  defendant  had  probable  cause  to  maintain 
the  particular  suit  upon  the  existing  facta 
known  to  him."  Newell  on  Malicious  Prosecu- 
tion, 252. 

In  Kelton  t.  Bevlns,  Cooke,  90,  6  Am.  Dec. 
670,  Judge  Overtoil  said:    ■ 

"The  public  interest  Is  concerned  that  offenses 
should  not  go  unpunished.  It  is  a  test  of  the 
impropriety  of  such  prosecutions  that  defend- 
ants are  acquitted.  The  true  and  legal  prin- 
ciple is,  Had'  the  prosecutor  ground  to  think 
that  a  felony  had  been  com'initted,  with  the  in- 
formation he  possessed  at  the  time  of  the  com- 
mencement of  the  prosecution?  If  he  had,  he 
ought  not  to  be  subject  to  damages  in  this 
action.    •    •    • 

"To  sustain  an  action  for  a  malicious  prosecn- 
tion,  there  must  not  only  be  malice,  but  a  want 
of  probable  cause.  In  the  absence  of  either  of 
these  requisites,  the  action  falls  fo  the  ground. 
Hence  the  want  of  probable  cause  for  a  prose- 
cution is  the  test  of  this  action.  Though  malice 
exists,  if  in  the  estimation  of  a  rational  and 
dispassionate  mind  there  be  probable  cause  for 
prosecution,  the  action  cannot  be  sustained. 
With  the  information  that  Kelton  possessed,  he 
had  reasonable  ground  to  believe  that  a  felony 
had  been  committed.  He  ought  not,  in  Justice 
and  sound  policy-,  to  be  mulct  in  damages  and 
costs  for  emdeavoring  to  detect  and  punish  aucb 
offensea." 

In  the  case  of  Raulston  v.  Jackson,  1  Bneed, 
128,  the  court  said: 

"The  law  on  this  point  is,  and  should  have 
,  been  so  charged  by  the  judge,  that  if  the  jury 
found  from  the  proof  that  the  defendant,  at  the 
time  he  instituted  the  prosecution,  acted  upon 
such  a  state  of  facts  known  to  him,  or  derived 
from  reliable  information,  aa  would  induce  a 
belief  in  the  mind  of  a  prudent,  discreet  man 
that  the  crime  had  been  committed  -and  by  the 
person  he  waa  about  to  prosecute,  he  was  not 
liable. 

'The  question  is  not  whether  the  defendant 
is  really  guilty,  but  was  there  good  and  rea- 
sonable grounds  for  the  prosecutor  to  believe 
he  was.    •    ♦    • 

"Instead  of  requiring  direct  evidence  of  the 
fact  of  the  crime,  it  may  certainly  often  bap- 
pen  that  no  crime  was  in  fact  committed,  and 
yet  the  prosecutor  justifiable,  because  of  the 
existence  of  probable   or  •  reasonable  grounds. 


to  believe  the  criminal  act  had  been  done,  and 
by  the  accused.  If  men  were  not  allowed  to  act 
upon  such  grounds,  crimes  would  often  go  un- 
punished for  want  of  prosecutors.  This  action 
is  only  intended  to  apply  to  casea  where  a 
criminal  accusation  is  made  against  an  innocent 
man  through  malice,  and  in  the  absence  of  even 
a  fair  and  reasonable  probability  of  its  truth." 

In  the  case  of  Hall  t.  Hawkins,  5  Humpb. 
357,  the  court  said: 

"Probable  cause  is  the  existence  of  such  facts 
and  circumstances  as  would  excite  in  a  reaaon- 
able  mind  the  belief  that  the  person  charged 
was  guilty  of  the  crime  for  which  he  was  prose- 
cuted; that  is,  acting  upon  the  facts  within  the 
knowledge  of  the  prosecutor,  if  a  reasonable 
man  would  believe  the  party  guilty  of  the 
crime  charged,  there  would  exist  probable  cause 
tor  the  prosecution." 

The  foregoing  quotations  from  our  auttaor- 
itiea  give,  in  the  main,  the  definition  aa  to 
what  constitutea  probable  cause  under  the 
holding  of  this  court,  and,  with  this  rule  of 
Interpretation,  it  Is  but  necessary  to  apply 
same  to  the  facts  of  this  case  in  order  to  de- 
termine whether  this  defenae  has  been  prop- 
erly made  out 

[2,  3]  The  uncontroverted  facts  upon  which 
the  plaintiff  in  error  relies  In  sui^rt  of  Its 
defense  of  probable  cause  are  as  follows: 

First    The  taking  of  the  braid. 

Second.  The  Information  given  by  Miss 
Klmbro  and  Miss  Clardy  that  the  defendant 
in  error  was  the  person  irbo  took  the  braids 

Third.  That  these  two  ladles  were  trusted 
employes,  in  whom  Mr.  Hanchett  had  confi- 
dence, and  whose  statements  he  relied  upon 
and  believed. 

Fourth.  The  exhibition  of  the  two  pack- 
ages of  braid  attached  to  the  package  of  tab- 
lets, and  five  packages  of  braid  lying  on  the 
post  card  counter. 

Fifth.  The  attempt  of  the  defendant  la 
error  to  get  out  of  the  store. 

Sixth.  The  defendant  In  error  was  a 
stranger  to  Mr.  Hanchett,  Miss  Kimbro,  and 
Miss  Olardy,  nether  of  whom  entertained 
towards  her  any  ill  will  or  unkind  feeling. 

The  Court  of  Civil  Appeals,  In  its  opinion, 
states  that  Oie  defendant  In  error  Intt^uced 
proof  to  disprove  the  evidence  introduced  by 
the  plaintiff  In  error  on  the  question  of  prob- 
able cause,  but  does  not  state  what  said  proof 
consists  of,  and  after  a  careful  reading  of  the 
record  we  have  been  unable  to  find  any  con- 
tradictory evidence  on  these  prc^sitions. 

Counsel  for  the  defendant  In  error  met  this 
by  saying  that  the  witnesses  for  the  plalntilT 
in  error  have  contradicted  themadves  in  their 
testimony,  so  as  to  destroy  their  evidence; 
but  we  are  unable  to  find  any  contradictions 
on  material  matters. 

As  to  the  facts  set  forth  abovei  conatituttng 
probable  cause,  as  contended  for  by  the  plain- 
tiff iu  error,  the^  defendant  In  error  In  no 
sense  undertakes  to  oontmdlct  them,  but  dt 
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recta  her  proof  to  the  question  of  her  Inno- 
coice,  which,  as  previously  stated,  is  not 
necessarily  involved  in  this  inquiry. 

In  Cooper  v.  Flemming,  114  Tenn.  40,  84  S. 
W.  801,  68  L.  R.  A.  849,  this  court  said: 

"The  question  of  prohahle  cause  is  a  mixed 
question  of  lavr  and  fact.  Whether  the  circum- 
stances alleged  to  show  it  are  true  and  existed 
is  a  matter  of  fact,  but  whether,  supposing 
them  to  be  true,  they  amount  to  a  probable 
cause,  is  a  question  of  law." 

As  previously  stated,  the  facts  relied  upon 
by  the  plalntifC  in  error  to  constitute  probable 
cause  are  not  in  dispute,  and  it  .only  re- 
mained for  the  court  to  apply  the  law  to  the 
uncontroverted  facts,  and  say  whether  they 
constituted  probable  cause.  We  find  nothing 
in  the  record  to  negative  the  idea  that  Mr. 
Hanchett  was  acting  in  good  faith,  based  on 
substantial  information. 

We  are  of  the  opinion  that  they  do  mahe  a 
case  of  probable  cause.  After  reviewing  our 
decisions  on  this  questlcm,  we  find  several 
cases  where  this  defense  was  sustained, 
where  the  facts  were  not  as  strong  as  they 
are  in  the  present  case.  This  being  true,  the 
trial  Judge  should  have  sustained  the  motion 
of  the  plaintiff  in  error  fpuft.  directed  verdict 

[4-6]  It  Is  insisted  that  this  court  cannot 
dismiss  the  suit,  but  will  have  to  remand  It, 
for  the  reason  that,  in  its  motlmi  for  a  new 
trial,  the  plaintiff  In  error  did  not  assign  as 
one  of  the  grotiads  therefor  that  the  court 
erred  in  not  granting  Its  motion  for  peremp- 
tory instructions. 

It  appears  that  the  plaintlfl  in  error,  at  the 
conclusion  of  all  the  evidaiqe,  moved  for 
peremptory  instructions  on  three  grounds,  as 
follows: 

"(1)  That  there  is  no  evidence  on  which  to 
base  a  verdict. 

"(2)  That  there  was  probable  cause  as  a 
matter  of  law  for  the  prosecution  of  Mrs.  Con- 
nors, as  alleged  in  this  case. 

"(3)  That  the  defendant,  F.  W.  Woolworth 
Compau.v,  or  its  agent,  C.  AV.  Hanchett,  acted 
upon  the  advice  of  counsel  hi  the  prosecution 
of  Mrs.  Connors,  partieolarly  that  there  was 
probable  cause,  which  is  S'matter  for  the  court 
to  determine." 

This  motion  for  peremptory  InstructlonB 
was  denied  by  the  court. 

On  motion  for  a  new  trial,  among  the 
many  grounds  assigned,  wore  the  two  follow- 
ing: 

(1)  '^There  is  no  evidence  to  support  the 
verdict" 

(2)  "The  uncontroverted  testimony,  and  all 
tiie  testimony  in  the  case  taken  together,  ahows 
that  C.  W.  Hanchett  manager  of  the  defendant. 


F.  W.  Woolworth  Company  as  a  matter  of  Jaw, 
had  probable  cause  for  causing  the  detention 
and  arrest  of  the  plaintiff,  Gustine  Connors." 

It  will  thus  be  seoi  that  the  grounds  for 
peremptory  instructitms  and  the  motion  for 
a  new  trial  are  substantially  the  same.  It 
is  true  that  It  was  not  alleged  in  the  motion 
for  a  new  trial  that  the  court  was  In  error 
in  not  granting  the  motion  for  peremptory 
instructions;  but  it  called  the  court's  atten- 
tion to  the  errors  committed  by  him,  which 
were  the  basis  for  the  peremptory  instruc- 
tions ashed  for,  and.  If  the  court  had  cor- 
rected the  errors  on  the  motion  for  a  new 
trial,  it  would  have  followed,  imd»'  our  prac- 
tice, that  be  would  have  rendered  a  judg- 
ment for  the  plaintiff  in  error.  Barnes  v. 
Noel,  131  Tenn.  180,  174  S.  W.  276. 

The  reason  for  the  rule,  requiring  that  a 
motion  for  peremptory  instructions  must  be 
assigned  as  error  in  the  motion  for  a  new 
trial,  is  to  give  the  trial  court  an  opportimlty 
to  correct  the  error  previously  made,  and  to 
avoid  burdening  the  higher  courts  with  the 
work  of  correcting  errors  which  the  trial 
court  could  have  corrected.  The  error  com- 
mitted by  the  trial  court  was  In  not  holding 
that,  as  a  matter  of  law,  the  defense  of  prob- 
able cause  had  been  made  out  and  directing  a 
verdict  for  the  plaintiff  in  error. 

On  the  motion  for  a  new  trial  plaintiff  in 
error  again  Insisted  that  the  court  Should 
have  held,  as  a  matter  of  law,  that  the  de- 
fense of  probable  cause  had  been  shown,  and 
thus  the  court  was  given  an  opportunity  to 
correct  the  error  previously  made. 

We  think  this  was,  In  effect,  challenging 
the  action  of  the  court  in  not  sustaining  the 
motion  for  peremptory  instructions,  upon  the 
ground  that  there  was  no  evidence  upon 
which  to  base  a  Judgment  in  favor  of  the  de- 
foidant  in  error  and  upon  the  further  g^round 
that  the  undisputed  evidence  made  out  a  case 
of  probable  cause. 

In  Southern  Railway  Co.  t.  IjCwIs  &  Ad- 
cock  Co.,  139  Tenn.  44,  201  S.  W.  133,  L.  R. 
A  1918C,  976,  this  court  said: 

"An  assignment  to  the  effect  that  the  trial 
court  erred  in  not  peremptorily  instructing  the 
jury  is  equivalent  to  an  assignment  of  error 
that  there  was  no  evidence  to  support  the  ver- 
dict, since  under  our  practice  there  could  be 
no  peremptory  instructions,  unless  there  was 
no  evidence  to  the  contrary." 

We  think  the  converse  of  this  would  be 
true. 

It  results,  therefore,  that  the  judgment  of 
the  Court  of  Civil  Appeals,  remanding  the 
case,  will  be  reversed,  and  an  order  will  be 
entered  here  dismissing  the  suit 
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WALTON  V.  COMMISSIONERS  OF  LIGHT 

IMPROVEMENT  DIST.  NO.   I   OF  CITY 

OF  BENTON.    (No.  12.) 

(Supreme  Coart  of  Arkansas.    May  24,  1920. 
On  SebearinK,  June  28,  1920.) 

1.  Eleotriclty  ^csfi/j-^n  ^ueetlon  whether  pe- 
titioners for  Improvement  district  are  ma- 
jority In  value,  railroad  property  considered. 

In  determining  whether  the  requisite  ma- 
jority in  value  hag  been  obtained  by  those  who 
petition  for  the  establishment  of  an  improve- 
ment district  for  the  purchase  of  an  electric 
lighting  plant,  under  Eirby'a  Dig.  J  5717,  the 
value  of  railroad  property  must  be  taken  into 
account  in  view  of  Acts  1911,  p.  244,  {  14,  re- 
lating to  the  assessment  of  railroads  for  gener- 
al taxation  purposes. 

On  Rehearing. 

2.  Eleotriclty  «s» I  ■/2— Presumption  that  cor- 
porate officers  had  authority  to  sign  petition 
for  Improvement  district  held  overcome  by 
evidence. 

Where  a  petition  for  the  establishment  of 
an  improvement  district  for  the  purchase  of  an 
electric  lighting  plant,  under  Kirby's  Dig.  { 
6717,  disclosed  that  certain  corporations  had 
signed  the  petition  by  their  secretary  and  treas- 
nrer,  the  presumption  that  they  were  author- 
ized to  do  so  was  overcome  by  undisputed  tes- 
timony of  such  officers  themselves  that  they 
had  no  authority  to  sign. 

3.  Eleotrloily  «=3|i/2— <Presumptlon  of  owner- 
ship by  signers  of  improvement  petition  from 
possession  of  lands  or  payment  of  taxes  is 
prima  fade  only. 

In  determining  whether  a  requisite  major- 
ity in  value  has  been  obtained  for  petition  foe 
the  establishment  of  an  improvement  district 
for  the  purchase  of  an  electric  lighting  plant, 
under  Kirby's  Dig.  8  5717,  the  presumption  of 
ownership  must  be  indulged  in  favor  of  persons 
in  possession  of  or  who  paid  taxes  on  lands  to 
which  they  have  no  titie  of  record;  but  such 
presumption  is  prima  fade  only,  and  may  be 
overcome  by  evidence. 

4.  Electricity  «=3 1  */2— Evidence  held  to  over- 
come prima  fade  presumption  of  ownership 
of  signers  of  Improvement  petition  who 
were  In  possession  or  paid  taxes. 

In  determining  whether  a  petition  for  the 
establishment  of  an  improvement  district  to 
purchase  an  electric  lighting  plant,  under  Kir- 
by's Dig,  §  5717,  contained  a  majority  in  value, 
evidence  held  sufficient  to  destroy  the  prima 
facie  presumption  of  ownership  of  signers  who 
were  in  possession  of  lands  or  who  paid  taxes 
thereon. 

Appeal  from  Saline  Chancery  Court;  J. 
F.  Henderson,  Chancellor. 

Suit  by  J.  W.  Walton  against  the  Commis- 
sioners of  Light  Improvement  District  No.  1 
of  city  of  Benton.  Decree  for  defoidants, 
and  plaintiff  appeals.  Reversed  and  x^nand- 
ed,  with  directions. 


Mehaffy,    Donham   ft   Mehaffy,   of   Littte 
Rock,  for  appellant 
N.  A.  McDaniel,  of  Benton,  for  appelleea. 

SMITH,  J.  Hi  This  suit  questions  the  va- 
lidity of  an  improvement  district  in  the  city 
of  Benton  organized  for  the  purpose  of  pur- 
chasing an  electric  light  plant  from  a  com- 
pany which  had  allowed  Us  franchise,  ob- 
tained from  that  dty,  to  forfeit.  Several 
questions  are  raised  which  we  find  it  un- 
necessary to  decidd,  as.  In  our  opinion,  the 
petition  of  the  property  owners  does  not  con- 
tain a  majority  In  value  as  required  by  the 
Constitution. 

The  court  below  fbund  otherwise  and  pre- 
pared an  elaborate  oi)lnlon  discussing  the 
various  issues  raised  in  the  case.  But  in  tfaia 
opinion  the  court  held  that  the  value  of  the 
railroad  property  lying  in  the  dty  should  be 
excluded.  But,  in  connection  with  this  find- 
ing, the  court  also  found  that,  if  it  was  in 
error  in  excluding  the  railroad  property,  tiie 
petition  did  not  have  a  majority  In  value; 
and  there  appekrs  to  be  no  doubt  that  sudi 
Is  the  case. 

The  statute  provides  that— 

"In  ascertaining  whether  the  petition  for  im- 
provement of  any  Vnd  is  signed  by  a  majority 
of  the  owners  in  value  of  the  real  property  in 
the  district  adjoining  the  property  to  be  af- 
fected, the  council  shall  take  and  be  governed 
by  the  valuation  placed  upon  the  property  as 
shown  by  the  last  county  assessment  on  file  in 
the  county  derk's  office.  Women,  married  or 
single,  may  sign  the  petition;  guardians  may 
sign  for  their  wards,  and  executors  or  adminis- 
trators may  sign  for  the  estates  represented  by 
them."    Section  B717,  ffirby's  Digest. 

In  regard  to  the  assessment  of  ndlroads 
for  general  taxation  purposes,  the  statute 
provides  that — 

"The  buildings  and  aide  trails  of  railroada 
shall  be  assessed  as  real  estate,  and  each  build- 
ing or  side  track  shall  be  assessed  in  the  In- 
corporated town  or  district  where  located. 
Main  track  shall  also  be  assessed  as  real  estate, 
and  it  shall  be  apportioned  for  assessment  and 
taxation  between  the  several  towns  and  school 
districts  through  which  the  railroads  run  ac- 
cording to  the  actual  mileage  in  each  town  and 
district"  (section  14,  Act  261,  AcU  1911,  p. 
244),  and  that  rolling  stock,  materiala,  and 
stores  shall  be  assessed  as- personal  property, 
and   that  assessment  distributed  in  tiie   same 


This  assessment  of  railroad  property  is 
made  by  the  state  tax  commission,  and  was 
properly  made  for  the  year  in  question,  and 
the  oi&dal  certificate  of  the  commission 
showing  the  railroad  assessment  in  the  dty 
of  Benton  was  furnished  to  and  filed  with  the 
clerk  of  the  county  court  In  extending  this 
assessment  on  the  tax  books  the  derk  did  not 
separate  the  real  estate  from  the  personal 
property,  but  extended  the  entire  assessment 
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on  the  personal  tax  book.  He  stated,  bow- 
ever,  tfaat  the  assessment  roll  sent  him  by  the 
tax  commission  did  show  the  length  of 
the  main  track  and  the  value  thereof,  the 
length  of  the  side  tracks  and  the  value  there- 
of, and  the  value  of  the  buildings,  in  the  city 
of  Benton,  and  his  explanation  of  his  failure 
to  extend  these  assessments  properly  was 
that  he  did  not  know  what  part  of  the  assess- 
ment to  extend  as  personal  property  nor  what 
part  as  real  estate,  and  he  had  therefore  ex- 
tended It  all  as  personal  property  on  the  per- 
sonal tax  book.  But,  as  appears  from  the 
statute  quoted,  the  buildings,  main  track,  and 
side  tracks  are  assessed  as  real  estate,  and 
the  clerk's  lack  of  knowledge  of  this  provi- 
sion of  the  statute  did  not  alter  the  char- 
acter of  the  property.  The  case  presented  is 
not  one  where  there  has  been  a  failure  to 
assess  the  railroad  property,  for  it  was  assess- 
ed, and  properly  so ;  and  it  will  be  observed 
that  the  statute  does  not  require  the  deter- 
mination of  the  question  of  the  value  of  the 
property  in  the  proposed  district  to  be  made 
from  an  inspection  of  the  tax  books,  but  the 
statute  is  that  "the  council  shall  take  and  be 
governed  by  the  valuation  placed  upon  the 
ptapetty  as  shown  by  the  last  county  assess- 
ment on  file  in  the  county  clerk's  office." 

The  assessment  of  the  railroad  properties 
was  on  file  in  the  clerk's  office,  and  the  rail- 
road was  no  doubt  required  to  pay  the  taxes 
levied  ou  that  assessment. 

Had  the  railroad  company  desired  this 
Improvement  and,  by  proper  authorization, 
had  signed  the  petition  for  it,  we  think,  with- 
out question.  It  would  have  been  proper  for 
the  value  of  its  property,  as  shown  by  the 
last  county  assessment  on  file  in  the  county 
clerk's  office,  to  be  taken  into  account,  be- 
cause, within  the  meaning  of  the  statute,  the 
assessment  made  by  the  tax  commission  is  a 
part  of  the  county  assessment  And  if  this 
be  true,  it  must  also  be  true  that  the  value 
of  the  railroad  property  should  be  taken  into 
account  in  determining  whether  the  requisite 
majority  in  value  had  been  obtained  by  those 
who  petitioned  for  the  establishment  of  the 
Improvement  district. 

It  follows  therefore  that  the  necessary  ma- 
jority has  not  been  obtained,  and  the  decree 
of  the  court  wUl  therefore  be  reversed,  and 
the  cause  remanded,  with  directions  to  en- 
join the  commissioners  of  the  proposed  dis- 
trict from  further  proceeding  as  prayed  In 
the  complaint. 

On  Bebearing. 

Upon  the  petition  for  rehearing  It  Is  urged 
that  the  petition  for  the  organization  of  the 
Improvement  district  contained  a  majority  in 
value  of  the  property  even  though  the  rail- 
road assessment  is  included.  Such  ai^mars 
to  be  the  case.  If. we  Include  in  the  sum  total 
of  the  assessed  values  of  the  petitioners  the 
property  of  certain  petitioners  who  had  no 
222  S.W.-67 


record  title  to  the  property  assessed  to  them, 
and  also  the  property  of  certain  corporations. 
If  either  Is  excluded,  the  petition  does  not 
contain  the  necessary  majority;  If  both  are 
included,  the  petition  does  contain  the  neces^ 
sary  majority. 

The  general  manager,  who  was  also  secre- 
tary and  treasurer,  of  the  Owosso  Manufac- 
turing Company,  testified  that  he  signed  the 
name  of  that  corporation  to  the  petition,  but 
that  there  had  been  no  resolution  or  other 
action  of  the  board  of  directors  authorizing 
him  to  do  so.  The  secretaries  of  two  other 
corporations,  who  had  signed  the  names  of 
the  corporation  to  the  petition,  gave  substan- 
tially the  same  testimony. 

[2]  The  names  of  these  corporations  were 
signed  by  the  officers  who  would  have  signed 
the  petition  had  authority  in  fact  existed  for 
that  action.  In  such  case  It  Is  proper  to 
presume  that  authority  for  such  signatures 
had  been  conferred,  for,  as  we  said  in  the 
case  of  City  of  Malvern  v.  Nunn,  127  Ark. 
418,  192  S.  W.  909,  the  board  of  directors 
possesses  the  authority  to  authorize  the 
signing  of  the  corporate  natue  to  such  peti- 
tions, and  the  secretary  Is  one  of  the  execu- 
tive officers  who  might  perform  that  func- 
tion. But  that  presumption  Is  overcome  here 
by  the  affirmative  and  undisputed  testimony 
of  these  officers  themselves  that  no  authority 
to  sign  had  been  conferred  upon  them. 

[S]  A  presimiption  of  ownership  Is  also  to 
be  Indulged  in  favor  of  persons  in  possession 
of  or  who  pay  taxes  on  lands  to  which  they 
have  no  title  of  record ;  and  It  Is  urged  that 
this  presumption  should  be  treated  as  con- 
clusive, inasmuch  as  they  might  be  owners 
under  a  will  or  by  descent  cast,  and  this  court 
has  held  In  the  case  of  City  of  Malvern  v. 
Nunn,  supra,  that  such  owners  have  the  right 
to  petition  for  the  creation  of  Improvement 
districts. 

[4]  We  think,  however,  that  this  presump- 
tion is  only  prima  facie.  And  we  are  also  of 
opinion  that  this  prima  facie  presumption 
has  been  overcome  by  the  te8tlm(Hiy  on  the 
subject.  Judge  W.  H.  Evans  testified  that  he 
had  been  a  resident  of  Benton  for  many 
years,  and  had  been  judge  of  the  circuit  court 
for  12  years;  that  prior  to  that  service  he 
had  been  clerk  of  the  circuit  court  and  ex 
officio  recorder  for  6  years,  and  that  he  own- 
ed a  set  of  abstract  books,  and  had  been  en- 
gaged in  the  abstract  business.  He  testi- 
fied that  he  checked  over  the  petition  and 
spent  from  2  to  3  hours  per  day  for  8  or  10 
days  In  a  diligent  search  to  ascertain  the 
source  of  title  of  the  petitioners  now  under 
consideration,  and  that  the  petitioners  had 
no  deeds  of  record  to  the  lands  assessed  to 
than.  Many  landowners  negligently  fall  to 
have  their  deeds  recorded,  and  such,  no 
doubt,  is  the  case  here,  but  In  the  case  of  City 
'  of  Malvern  v.  Nunn,  supra,  we  said: 
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"Deeds  of  record  in  the  recorder's  office  in 
the  connty,  at  the  time  the  council  passes  on 
the  question,  are  the  criterion  in  so  far  as  the 
property  represented  by  instruments  subject 
to  record  is  concerned." 

Under  tbe  sboT^ing  made,  the  names  of 
these  petitioners  were  properly  excluded. 

The  petition  for  rehearing  wIU  be  overrul- 
ed, as,  upon  a  reconsideration  of  the  record 
In  the  case.  It  appears  that  a  majority  In 
value  of  the  property  owners  have  not  peti- 
tioned for  the  Improvement. 


ELLIS  V.  STATE.     (No.  62.) 
(Supreme  Conzt  of  Arkansas.    June  21,  1920.) 

1.  WltHMses  ^=>388(5)— Groas-examlnatlon  to 
iMpaaoh  defendant  not  erroneous  as  Introduc- 
tion of  eoafesslon  without  proof  ef  volentary 
oharaotar. 

Where  court  did  not  permit  any  testimony 
in  nature  of  a  cMifession  to  go  to  jury,  there 
was  no  error  on.  any  theory  state  was  permit- 
ted on  crogg-ezamination  to  introduce  confes- 
sion, without  first  proving  it  was  voluntary; 
purpose  of  defendant's  cross-examination  as 
to  statements  made  by  him  on  examining  trial 
being  merely  to  lay  foundation  for  impeach- 
ment. 

2.  Criminal  law  «s>5 1 7 (2)— Statement*  oa  ex- 
amining trial  In  aatara  of  oonfeaslens  admis- 
sible. 

Statements  made  by  defendant,  accused  of 
receiving  stolen  goods,  on  the  examining  trial, 
in  the  nature  of  confessions  of  guilt,  having 
been  made  in  open  court  voluntarily,  are  admis- 
sible. 

3.  Criminal  law  «=9883— Verdict  not  specifying 
offense  defined  by  Instructions  not  defective. 

Verdict,  "We,  the  jury,  find  the  defendant 
guilty  .and  leave  the  punishment  to  the  court," 
held  not  fatally  defective  on  account  of  its 
form;  the  court  having  fully  and  correctly  in- 
structed as  to  the  essentials  of  the  crime  charg- 
ed, that  of  receiving  stolen  property. 

4.  Criminal  law  @=9798i/2— Charge  as  to  form 
of  verdict  proper. 

In  a  prosecution  for  receiving  stolen  prop- 
erty, a  charge  as  to  form  of  verdict  held  proper. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; John  W.  Wide,  Judge. 

Will  Ellis  was  convicted  of  receiving  stoloi 
goods,  and  he  appeals.    Affirmed. 

Troy  W.  Lewis,  of  Little  Rock,  for  appel- 
lant. 

Jno.  D.  Arbuckle,  Atty.  Gen.,  and  Silas  W. 
Rogers,  Asst.  Atty.  Gen.,  for  the  State. 

WOOD,  J.  Appellant  was  indicted,  under 
sectiou  1S30  of  Klrby's  Digest,  for  the  crime 
of  receiving  stolen  goods,  knowing  them  to 


be  stolen,  with  intent  to  deprive  the  true 
owner  thereof.  Hte  was  convicted,  and  ap- 
peals from  a  Judgment  sentencing  him  to 
18  months'  Imprisonment  in  tbe  state  peni- 
tentiary. 

There  was  testimony  on  behalf  of  tbe  state 
tending  to  prove  that  In  January,  1920,  ar- 
ticles of  clothing  were  stolen  from  several 
persons  in  Utile  Rock,  Pulaski  county.  Ark., 
of  the  aggregate  value  of  more  than  $900. 
Two  boys  confessed  to  stealing  the  property, 
and  they  told  the  police  officers  where  tbe 
articles  could  be  found.  They  were  under  a 
dwelling  house  at  315  Gaines  street,  up  near 
the  frout  Appellant,  after  he  was  arrested, 
also  told  tbe  officers  where  they  could  find 
the  stolen  goods.  On  cross-examination,  one 
of  the  officers  was  asked  if  he  knew  whether 
or  not  appellant  was  whipped  at  police 
headquarters.  He  answered  that  be  did  not 
know  anything  about  it  After  this,  tbe 
question  was  repeated,  and  objected  to  by  tbe 
state.  Tbe  court,  at  this  Juncture,  sustained 
tbe  objection,  reserving  a  final  ruling  until 
appellant  showed  that  he'  was  subjected  to 
a  whipping  for  the  purpose  of  extorting 
statements  from  him.  The  boys  who  stole 
the  property  stated  that  they  deposited  the 
same  at  Nineteenth  and  Ck>mmerce.  One  of 
these  stated  that,  at  appellant's  request,  wit- 
ness and  one  Davis  "went  out  there,  and  got 
out  the  stuff,  and  carried  it  down  to  the 
house"  where  appellant  resided;  that  appel- 
lant stated  be  would  put  it  where  it  could 
not  be  found.  Tbe  witness  testified  that  the 
appellant  Imew  that  the  artldea  were  stol- 
en. Witness  stated  that  he  so  informed  tbe 
api)eUant. 

The  testimony  of  the  appellant  was  to  the 
effect  that  he  did  not  have  any  conversation 
with  the  parties  who  stole  the  goods.  He 
was  Informed  by  one  Davis,  after  the  parties 
were  arrested,  that  the  goods  were  taken  to 
appellant's  house.  Appellant  looked  for  the 
things,  and  could  not  find  them.  Tbe  oflSoers 
arrested  appellant  and  took  him  to  the  dty 
hall,  where  they  asked  him  about  tbe  suit 
cases  containing  tbe  articles.  Appelant  tes- 
tified that  the  officers  beat  him  up,  «o  he 
did  not  know  what  he  was  talking  about 
They  whipped  him  "on  his  naked  meat" 
broke  the  skin,  and  brought  blood  from  Iilm. 
One  of  tbe  officers  put  his  foot  on  Ills  head 
and  was  holding  him  down  on  tbe  floor. 
This  officer  hit  appelant  over  the  head 
three  times  with  a  black-jack.  After  beat- 
ing him,  they  gave  him  salve  for  his  wounds. 
They  injured  tils  back,  and  be  passed  blood 
in  bis  urine.  They  tried  to  make  him  confer 
that  be  stole  the  two  grips.  At  this  Junc- 
ture tbe  appellant  was  asked  the  following 
question: 

"Q.  Did  you  confess  it? 
"A.  No." 
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Among  other  Instrnctlons  tlie  court  gave 
the  following: 

"If  700  find  the  defendant  guilty,  yon  will  say, 
"We,  the  jnry,  find  the  defendant  guilty  of  re- 
ceiving stolen  property,  as  charged  in  the  In- 
dictment, and  fix  his  punishment  at'  a  term  of 
years  in  the  penitentiary  not  less  than  one,  or 
no  more  than  fiye  years.  If  you  find  the  de- 
fendant  guilty,  and  cannot  agree  upon  the  pun- 
ishment, you  will  lea^e  that  to  the  court,  and 
in  that  event  the  court  will  fix  the  punishment." 
\ 

The  appellant  duly  excepted  to  the  ruling 
of  the  court  in  giving  this  instruction.  The 
Jury  returned  a  verdict  as  follows: 

''We,  the  jury,  find  the  defendant  guilty,  and 
leave  the  punishment  to  the  court." 

There  was  no  objection  by  the  appellant, 
at  the  time  the  verdict  was  rendered,  to  the 
form  of  the  verdict 

[1]  The  appellant  contends  that  the  court 
erred  in  permitting  the  state  to  Introduce  the 
confession  of  appellant,  without  first  proving 
that  the  confession  was  free  and  voluntary. 
The  record  does  not  bear  out  counsel  for  ap- 
pellant in  his  contention  that  the  state,  over 
the  objection  of  appellant,  introduced  a  con- 
fession by  appelant  in  order  to  establish  bis 
guilt.  Although  appellant  testified  that  he 
was  severely  beaten  by  the  ofllcers  for  the 
purpose  of  making  liim  confess,  neverthe- 
less he  doiied  that  he  made  any  confession. 
The  proof  introduced  on  behalf  of  the  state 
did  not  tend  to  prove  any  confession  on  the 
part  of  appellant.  True,  the  prosecuting  at- 
torney propounded  certain  questions  in  his 
cross-examination  of  appellant  concerning 
alleged  statements  made  by  appelant  when  a 
witness  on  the  examining  trial  before  the 
municipal  court  The  appellant  answered 
these  questions  by  saying  that  he  did  not 
know,  or  by  categorically  denying  that  he 
made  the  statements  attributed  to  htm. .  It 
is  manifest  that  the  purpose  of  this  examina- 
tion was  not  to  introduce  any  alleged  state- 
ment of  the  appellant  in  order  to  show  a  con- 
fession, but  for  the  purpose  of  laying  the 
foundation  for  the  impeachment  of  appellant 
as  a  witness. 

[2]  The  record,  as  abstracted  by  appel- 
lant's counsel,  does  not  show  tliat  the  court 
permitted  any  testimony  in  the  nature  of  a 
confession  to  go  to  the  Jury.  Moreover,  If 
any  of  the  statements  made  by  appellant  on 
the  examining  trial  were  susceptible  of  be- 
ing construed  as  in  the  nature  of  confessions 
of  guilt,  such  statements  were  made  in  open 
court  and  besides  were  entirely  voluntary. 
See  Iverson  v.  State,  99  Ark.  453,  138  S.  W. 
95S.  It  was  proved  that  the  appellant  was 
anxious  to  testify  before  the  examining  court. 
There  was  no  prejudicial  error  in  the  rulings 
of  the  court  in  admitting  or  excluding  testi- 
mony. 

[3,4]  The  appellant  did  not  object  to  the 


form  of  the  verdict  at  the  time  same  watt  ren- 
dered. Furthermore,  the  verdict  was  not 
fatally  defective  on  account  of  its  form.  The 
court  had  fully  and  correctly  instructed  the 
Jury  as  to  the  essentials  of  the  crime  of 
which  appellant  was  accused.  When  the  ver- 
dict is  taken  in  connection  with  the  instruc- 
tions,  there  can  be  no  doubt  that  the  Jury  in- 
tended to  find  appellant  guilty  of  receiving 
stolen  property,  knowing  at  the  time  he  re- 
ceived it  that  same  was  stolen.'  The  court 
had  Instructed  the  Jury,  that,  before  they 
could  find  the  defendant  guilty,  they  "must 
find  that,  at  the  time  he  received  it,  he  did 
so  receive  it  with  the  knowledge  that  it  was 
stolen,  and  that  be  had  the  intent,  in  so  re- 
ceiving It.  to  deprive  the  true  owner  of  the 
property."  There  was  no  error  in  the  in- 
struction as  to  the  form  of  the  verdict 

The  indictment  charged  that  appellant  "did 
unlawfully  and  feloniously  receive  and  have, 
with  the  felonious  intent  to  deprive  the  true 
owners  thereof,  he  then  and  there  well  know- 
ing that  the  property  had  been  so  feloniously 
stolen,"  etc.  When  the  Jury  found  the  appel- 
lant guilty  as  charged  in  the  Indictment  they 
necessarily  found  %at  he  reo^ved  the  goods, 
knowing  at  the  time  that  they  were  stolen. 

There  is  no  error.      AflSrmed. 


AMERICAN  RY.  EXPRESS  CO.  v.  COLLINS. 

(No.  63.) 

(Supreme  Court  of  Arkansas.    June  21,  1920.) 

1.  Carriers  «=» 1 34— Evidence  heW  to  show 
Idaatlty  of  shipnant  by  exprMS. 

In  action  against  express  company  for  loss 
of  plaintiff's  son's  effects,  delivered  to  com- 
pany by  Navy  Department  for  transmission  to 
plaintiff,  evidence  held  to  warrant  finding  that 
the  articles  contained  on  the  list  of  son's  ef- 
fects given  plaintiff  by  Navy  Department  were 
those  delivered  by  the  department  to  express 
company. 

2.  Carriers  €=>  1 36— Whether  express  company 
delivered  same  package  received  by  It  held 
for  jury. 

In  an  action  against  an  express  company 
for  loss  of  the  effects  of  plaintiff's  son,  de- . 
livered  to  it  by  the  Navy  Department  for  trans- 
mission to  plaintiff,  whether  or  not  the  de- 
partment deUrered  to  the  express  company  the 
personal  effects  that  belonged  to  plaintiff's  son, 
and  whether  the  company  tendered  to  plain- 
tiff the  same  package,  held  for  the  jury. 

Appeal  from  Circuit  Court  Yell  County; 
A.  B.  Priddy,  Judge. 

Action  by  J.  K.  Collins  against  the  Ameri- 
can Railway  Express  Company.  From  Judg- 
ment for  plaiutiS,  defendant  appeals.  Af- 
firmed. 

Davis  k  Bohlinger,  of  Dardanelle,  for  ap- 
pellant. 
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WOOD,  J.  Jerry  Collins  died  cm  the  Unit- 
ed States  hospital  ship  Mercy.  The  Navy 
Department  furnished  J.  K.  Collins,  his  fa- 
tber,  hereafter  called  appellee,  a  list  of  his 
son's  personal  eftecta  Appellee  instructed 
the  Navy  Department  to  forward  by  express 
his  son's  belonging  to  him  at  Ola,  Ark. 
June  15,  1919,  the  agent  of  the  American 
Railway  Express  Company,  hereafter  called 
appellant,  attempted  to  deliver  to  appellee  a 
bundle  of  clothing  which  It  haxl  received 
from  Nwfolk,  Ya.  Upon  examination  of  the 
package  appellee  became  satisfied  that  it  did 
not  contain  the  property  of  his  son.  It  did 
not  contain  all  the  items  on  the  list  of  bia 
son's  property  which  had  been  sent  the  ap- 
pellee by  the  i^avy  Department.  Some  of 
the  items  were  marked  "R.  OoUins."  Appel- 
lee thought  the  package  delivered  weighed 
more  than  the  weight  given  of  the  package 
containing  his  son's  property.  The  Navy  De- 
partment sent  to  the  appellee  a  bill  of  lading 
November  1,  191&  He  turned  the  bill  of  lad- 
ing over  to  the  telegraph  operator  at  Ola  and 
requested  him  to  trace  the  goods,  which  the 
operator  afterwards  told  him  that  he  could 
not  locate.  Appellee  ma^  several  inquiries 
of  appellant's  agent  at  Ola,  and  upon  being 
unable  to  locate  the  goods  appellee  brought 
this  action  against  the  appellant  August  12, 
1919,  to  recover  damages  for  the  loss  of  the 
articles,  which  he  valued  at  the  sum  of  $85. 
The  bUl  of  lading  and  the  list  of  articles  fur- 
nished appellee  by  the  Navy  Department 
were  without  objection  introduced  in  evi- 
dence. Appellee  testified  to  the  items  which 
were  Included  in  the  list  sent  him  by  the  Na- 
vy Department  and  which  were  not  contained 
in  the  package  tendered  him  by  the  appel- 
lant. On  cross-examination  appellee  stated 
that  he  could  not  swear  that  the  items  claim- 
ed as  missing  had  ever  been  delivered  to  ap- 
pellant, and  that  he  could  not  swear  that  the 
items  claimed  by  him  were  the  items  listed 
under  the  heading  of  personal  effects  on  the 
blank  furnished  by  the  Navy  Department; 
but  he  further  stated  on  redirect  examina- 
tion that  the  list  of  his  son's  personal  effects 
offered  in  evidence  bad  been  forwarded  to 
him  by  the  Navy  Department  through  the 
mail.  He  could  not  swear  that  the  appellant 
issued  the  bill  of  lading  which  was  sent  him. 

The  court  instructed  the  Jury,  among  oth- 
er things,  that  the  burden  was  upon  the  ap- 
pellee to  make  out  his  case  by  a  preponder- 
ance of  the  evidence,  and  that  unless  the 
goods  of  appellee's  son  were  delivered  to  the 
appellant  it  would  not  be  liable;  that  if  ap- 
pellant tendered  to  appellee  the  goods  that 
were  delivered  to  it  by  the  Navy  Department 
for  shipment  to  appellee  the  appellant  would 
not  be  liable.  The  appellant  asked  the  court 
to  instruct  the  Jury  to  return  a  verdict  in  its 
favor.  The  court  refused  to  grant  app^lant's 
prayer.    The  Jury  returned  a  verdict  in  favor 


of  the  appellee  in  the  sum  of  $55.  From  the 
Judgment  in  that  sum  is  this  appeal. 

Appellant  contends  that  there  is  no  testi- 
mony to  show  that  the  items  listed  by  the 
Navy  Department,  which  list  was  sent  by  the 
Nary  Department  through  the  mail  to  appel- 
lee, were  ever  delivered  to  the  appellant; 
that  there  is  no  testimony  to  show  tliat  the 
package  which  appellant  tendered  to  appellee 
was  not  the  Identical  package  which  it  re- 
ceived from  the  Navy  Department  for  ship- 
ment to  the  appellee. 

[1,  2]  This  contention  of  appellant  is  un- 
tenable. Although  appellee  was  unable  to 
identify  the  articles  contained  on  the  list 
sent  by  the  Navy  Department  as  the  ones  de- 
livered by  the  Navy  Department  to  appellant 
for  shipment  to  the  appellee,  and  although 
no  other  witness  testified  that  they  were  the 
same  articles  delivered  to  appellant  for  ship- 
ment to  the  appellee,  yet  the  Jury  were  war- 
ranted in  finding  that  such  were  the  facts 
from  the  list  sent  by  the  Navy  Department 
through  the  mail  to  the  appellee  and  the  di- 
rection given  by  the  appellee  to  the  Navy  De- 
partment to  ship  the  articles  contained  on 
the  list  to  him,  and  the  further  fact  that  the 
Navy  Department  sent  in  its  letter  to  appellee 
the  bill  of  lading  showing  that  the  Navy  De- 
partment had  delivered  to  appellant  a  pack- 
age to  be  transported  to  the  appellee.  This 
fact  made  It  an  issue  for  the  Jury  to  say 
whether  or  not  the  Navy  Department  deliver- 
ed to  appellant  the  personal  effects  that  be- 
longed to  appellee's  son,  and  whether  appel- 
lant tendered  to  appellee  this  same  package. 

The  court  did  not  err  in  submitting  this 
issue  to  the  Jury.  Appellant  does  not  com- 
plain that  the  issne  was  submitted  under  ex- 
roneons  instructions.  Appellant  only  con- 
tends that  there  was  no  substantial  evidence 
to  take  that  Issue  to  the  Jury.  We  are  con- 
vinced that  there  was  such  evidence. 

The  Judgment  is  correct,  and  therefore  af- 
firmed. 


COLE  V.  STATE.     (No.  68.) 

(Supreme  Court  of  Arkansas.    June  21,  1920. 
Rehearing  Denied  July  12,  1920.) 

1.  latoxlcatlna  liquors  d=320— Statute  provid- 
ing for  summary  seizure  and  destruction  valid. 

The  statute  providing  for  the  summary  seiz- 
ure and  destruction  of  intoxicating  liqnors  kept 
in  a  prohibited  district  to  be  sold  contrary  to 
law  is  valid. 

2.  Jury  «=3 19(15}— Jury  trial  In  proceeding  to 
condemn  Intoxicating  liquors  not  oontam- 
plated. 

The  statute  providing  for  the  summary  aeis- 
ure  and  destruction  of  intoxicating  liquors  kept 
in  a  prohibited  district  to  be  sold  contrary  to 
law  does  not  contemplate  jury  trial  in  a  pro- 
ceeding for  the  condemnation  of  such  liqnors. 
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3.  Intoxicating  liquors  9s»250— Dofwidant  com- 
plaining of  condemnation  of  liquor  must  show 
he  was  not  negligent  In  falling  to  attend  hear- 
ing. 
It  is  the  daty  of  a  litigant  to  keep  himself 
informed  of  the  progress  of  his  case,  and  one 
charged  with  illegal  sale  of  intoxicants,  seek- 
ing  relief   against    a    collateral   judgment   for 
their  condemnation  on  the  ground  of  unavoid- 
able casualty  in  not  attending  the  hearing,  must 
show  that  he  himself  was  not  gnilty  of  negli- 
gence in  failing  to  be  present,  a  requirement  not 
satisfied  by  testimony  of  himself  and  his  at- 
torney that  they  understood  the  case  was  set 
for  a  later  hour  than  recited  in  the  bill  of  ex- 
ceptions. 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty;    John  Brizzolara,  Judge. 

W.  H.  Cole  was  prosecuted  for  the  illegal 
sale  of  intoxicating  liquors,  and  acquitted, 
and  from  a  collateral  judgment  tbat  the 
alcohol  in  possession  of  the  sheriff  and  claim- 
ed by  defendant  be  publicly  destroyed,  de- 
fendant appeals.    Affirmed. 

This, appeal  Involves  the  validity  of  a 
Judgment  of  the  circuit  court  adjudging  tbat 
ten  gallons  of  alcohol  in  the  possession  of 
the  sheriff  of  Sebastian  county,  Ark.,  and 
claimed  by  W.  H.  Cole,  be  publicly  destroyed 
by  the  sheriff. 

It  appears  from  the  transcript  that  the 
cause  was  specially  set  tor  hearing  in  the 
drcuit  court  at  8:30  a.  m.  on  November 
17,  1919,  and  that  the  defendant  was  noti- 
fied of  the  setting  of  the  case  for  that  time. 
When  the.  case  came  on  to  be  heard,  the 
defendant  and  his  counsel  were  separately 
called,  but  neither  one  made  any  appearance 
to  the  proceeding.  The  prosecuting  attorney 
on  behalf  of  the  state  introduced  evidence 
tending  to  show  that  the  ten  gallons  of  al- 
cohol had  been  taken  by  the  sheriff  from 
the  possession  of  W.  H.  Cole,  and  that  said 
Cole  kept  alcohol  to  be  sold  contrary  to  law. 
The  alcohol  was  destroyed  by  the  sheriff  in 
compliance  with  the  order  of  the  circuit 
court. 

Subsequently,  at  the  same  term  of  the 
court,  the  defendant  filed  a  motion  for  a 
new  trial,  in  which  he  set  up  that  he  had 
been  charged  with  the  Illegal  sale  of  intox- 
icating liquors,  and  had  been  acquitted  of 
the  charge,  that  the  alcohol  had  been  seized 
by  the  sheriff,  and  that  the  case,'  in  so  far 
as  the  seizure  of  the  alcohol  was  concerned, 
had  been  continued  several  times  at  the  in- 
stance of  the  prosecuting  attorney,  and  at 
each  time  the  case  had  been  set  for  1  o'clock 
p.  m. ;  that  the  case  had  been  finally  set 
for  November  17,  1919,  and  that  both  Cole 
and  his  attorney  understood  that  it  was  set 
for  9  o'clock  a.  m. ;  that  the  attorney  of 
Cole  resided  near  the  courthouse,  and  came 
there  at  8:40  o'clock  a.  m.  on  {he  morning 


STATB  1061 

,w.)    . 

in  question  for  the  purpose  of  appearing 
for  Cole  in  the  case;  that  whai  he  arrived 
the  case  had  been  disposed  of  and  the  al- 
cohol ordered  destroyed;  that  the  sheriff 
eoBpUed  with  the  order  of  the  circuit  court 
as  soon  as  it  was  made,  and  immediately 
publicly  destroyed  the  alcohol;  that  both 
Cole  and  his  attorney  understood  the  pro- 
ceeding to  be  set  for  trial  in  the  circuit 
court  at  9  o'clock  a.  m.  on  the  day  of  Novem- 
ber 17,  1919.    The  case  is  here  on  appeal. 

J.  E.  London,  of  Van  Buren,  and  T.  S. 
Osborne,  of  Ft.  Smith,  for  appellant. 

Jno.  D.  Arbuckle,  Atty.  Gen.,  and  Silas 
W.  Rogers,  Asst  Atty.  Gen.,  for  the  State. 

HART,  3.  (after  stating  the  facts  as  above). 
[1,2]  It  may  be  stated  at  the  outset  that 
the  court  has  held  valid  our  statute  provid- 
ing for  the  summary  seizure  and  destruction 
of  intoxicating  liquors  kept  in  a  prohibited 
district  to  be  sold  contrary  to  law,  and  that 
the  act  does  not  contemplate  a  trial  by  Jury 
in  a  proceeding  to  condemn  and  destroy  such 
liquors.  Kirkland  v.  State,  72  Ark.  171, 
78  S.  W.  770,  65  L.  R.  A.  76,  105  Am.  St. 
Bep.  25,  2  Ann.  Cas.  242. 

It  appears  from  the  bill  of  exceptions  that 
0x6  case  was  specially  set  for  8:30  a.  m. 
on  November  17, 1919,  and  that  it  was  heard 
and  determined  at  that  time.  It  is  true  that 
according  to  the  affidavits  of  Cole  and  his 
attorney  they  understood  that  the  case  was 
set  at  a  different  hour  on  that  day,  but  these 
affidavits  were  not  sufficient  to  conclusively 
overcome  the  recital  in  the  bill-of  exceptions 
that  the  case  had  been  specially  set  for 
8:30  a.  m. 

[3]  The  court  overruled  Cole's  motion  for 
a  new  trial  because  it  did  not  state  the  facts, 
and  it  cannot  b^  said  that  the  finding  of 
the  court  in  this  respect  Is  without  evidence 
to  support  it.  The  case  was  brought  regu- 
larly on  for  trial  and  was  regularly  sub- 
mitted for  decision.  It  is  the  duty  of  a  liti- 
gant to  keep  himself  Informed  of  the  progress 
of  his  case,  and  the  party  seeking  relief 
against  a  judgment  on  the  ground  of  una- 
voidable casualty  must  show  that  he  himself 
is  not  guUty  of  negligence.  Trumbull  v. 
Harris,  114  Ark.  493,  170  S.  W.  222. 

As  above  stated,  the  testimony  of  Cole  and 
his  attorney  to  the  effect  merely  that  they 
understood  the  case  was  set  for  a  later  hour 
does  not  conclusively  overcome  the  recital 
in  the  bill  of  exceptions  that  the  case  was 
specially  set  for  trial  at  8:30  a.  m.;  and  it 
cannot  be  said,  therefore,  that  the  judgment 
of  the  court  in  overruling  Cole's  motion  for  a 
new  trial  is  not  without  evidence  to  sup- 
port It 

Therefore  the  judgment  will  be  affirmed. 

HUMPHREYS,  J.,  not  participating. 
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SMITH  V.  J.  M.  TAYLOR  &  CO.    (No.  74.) 

(Supreme  Court  of  Arkanaas.    June  21,  1820. 
Rehearing   Denied   July   12,   1920.)  ^ 

i.  Payment  (S=s>65(e)— One  assertliie  payment 
of  an  obligation  bas  burden  of  proof. 
Where   defendant   asserted   payment   of   a 
duebill  ^ren  plaintiff,  defendant  bad  the  burden 
of  proof  on  that  issue. 

2.  Payment  «=>74(l)— Evidenee  held  to  show 
payment  of  duebHI. 

In  suit  for  an  accounting  brought  by  a  negro 
farmer  against  a  merchant,  evidence  held  to 
warrant  finding  in  favor  of  the  merchant  that 
a  duebill  given  the  negro  had  been  paid;  it 
appearing  the  negro  had  executed  a  receipt. 

3.  Appeal  and  error  i8=sb907(S)— Presanptlon 
that  books  of  aocount  not  brought  Into  roe- 
ord  supported  decree. 

In  a  suit  for  an  accounting,  where  the  de- 
cree recited  that  on  presentation  of  defendant's 
books  in  open  court,  it  was  adjudged  that  a  cer- 
tain amount  was  due,  and  the  books  were  not 
brought  into  the  record  by  bill  of  exceptions, 
or  otherwise,  it  will  be  presumed  by  the  appel- 
late court  that  they  sustained  the  findings  and 
decree. 

4.  Frauds,  statute  of  iS=»23(3)— Redtal  of 
mortgages  took  transaction  out  of  statute. 

Where  mortgages  recited  that  they  were 
given  to  secure  advancements,  and  provided 
that  defendant  storekeeper  should  furnish  sup- 
plies to  plaintiff  and  his  hands,  the  recitals  con- 
stituted the  undertakings  original  obligations 
without  the  statute,  and  so  there  might  be  a 
recovery,  though  the  supplies,  instead  of  being 
charged  to  plaintiff,  were  charged  to  his  hands. 

Appeal  from  Cross  Chancery  Court ;  A.  L. 
Hutcfiins,  Chancellor. 

Suit  by  Walter  Smith  against  J.  M.  Taylor 
'&  Co.  wblch  cross-complained.  From  a  de- 
cree for  defendant  on  Its  cross-complaint, 
plaintiff  apiwals.    Ai&rmcd. 

R.  R.   Bond  and  KiUough,   Lines  &   Kil- 
lough,  all  of  Wynne,  for  appellant. 
J.  C.  Brookfleld,  of  Wynne,  for  appellee. 

HUMPHREYS,  J.  Appellant,  a  negro 
farmer,  Instituted  suit  against  appellee,  a 
supply  merchant,  for  an  accounting  growing 
out  of  transactions  between  them  for  the 
years  1916,  1917,  and  1918,  and  for  judgment 
in  the  sum  of  $1,400.  Appellee  filed  an- 
swer, denying  any  indebtedness  on  account 
of  transactions  between  them,  'Slid,  by  way 
of  cross-complaint,  alleging  that  appellant 
was  Indebted  to  his  supply  store  In  the  sum 
of  $590.60,  with  interest  thereon  from  Octo- 
ber 25,  1918,  after  giving  appellant  credit 
for  all  amounts  paid  In  cash  or  cotton ;  that, 
to  secure  advances  made  to  appellant  and 
his  hands  in  1917  and  1918,  appellant  exe- 
cuted two  notes,  secured  by  mortgages  upon 
certain  chattels  and  crops  being  raised  by  ap- 


pellant, the  first  note  and  mortgage  being 
executed  on  June  30, 1917,  and  due  November 
15,  1917,  and  the  second  note  and  mortgage 
upon  May  25,  1918,  due  and  payable  in  six 
months  thereafter,  both  notes  bearing  Inter- 
est at  the  rate  of  10  per  cent,  per  annum 
from  their  req>ective  dates.  The  cross-bin 
contained  a  prayer  for  foreclosure  in  the  to- 
tal sum  of  9690.60,  the  allied  balance  due 
on  open  account  for  advances  made  by  appel- 
lee to  appellant  an'd  his  hands.  Appellant 
pleaded  the  statute  of  frauds  as  a  defense 
to  appellee's  claim  for  merchandise  furnish- 
ed his  hands.  The  cause  was  submitted  up- 
on the  pleadings,  evidence,'  and  exhibits 
thereto,  from  which  the  court  found  that  ap- 
pellant was  indebted  to  appellee  In  the  sum 
of  $590.60,  and  upon  which  finding  a  Judg- 
ment and  decree  of  foreclosure  against  the 
property  were  rendered.  From  the  judgment 
and  decree,  an  appeal  has  been  duly  prose- 
cuted to  this  court. 

Appellant  contends  that  In  stating  Qie  ac- 
count the  trial  court  erred:  First,  in  disal- 
lowing biim  $400  and  interest  an  alleged  loan ; 
second,  in  allowing  appellee  a  large  sum  id 
excess  of  $127  for  merchandise  in  1917; 
third.  In  allowing  appellee  $317.90  and  inter- 
est on  account  of  merchandise  furnished  R. 
H.  iBurray,  'and  $51.95  and  Interest  for  mer- 
chandise furnished  A.  O.  Chapman. 

[1,2]  1.  Appellant  testified:  That  he  loan- 
ed appellee  $400  on  December  19,  1916,  for  a 
short  time,  and  took  the  following  duebill 
as  evidence  of  the  indebtedness: 

"Parkin,  Aric 
"In  Account  with  J.  M.  Taylor  Co. 

"I  have  borrowed  $400  from  Walter  Smith 
for  two  weeks. 

"J.  M.  Taylor.    IZ/ISA*." 

That  he  gave  appellee  a  check  on  the  Par- 
kin Home  Bank  for  the  amount.  That  he 
deposited  the  duebill  with  the  bank  in  ordo' 
for  appellee  to  pay  it  if  he  desired  to  do  so, 
as  well  as  for  safe-keeptng,  where  ft  remain- 
ed, without  being  presented  for  payment,  un- 
til February  or  March,  1919,  at  which  time 
it  was  returned  to  him  on  request,  lliat 
appellee  never  repaid,  and  still  owes,  tiie 
amount  to  him.  On  the  20th  day  of  Deoana- 
ber,  1916,  appellant's  account  with  the  bank 
was  charged  with  $400. 

AiveUee  testlfled  that  he  bought  some  oat- 
ton  from  appellant  and  owed  him  $400: 
that,  on  account  of  the  bank  being  closed, 
appellant  did  not  want  a  <dieck,  and  asked 
for  a  duebill,  which  he  gave  him;  diat  he 
paid  the  duebUl  and  took  a  receipt,  as  ap- 
pellant did  not  ha*e  it  with  him  at  the  time 
he  paid  It ;  that  he  wrote  the  receipt,  and  ap- 
pellant signed  it.    The  receipt  is  as  follows: 

••Received  of  J.  M.  Taylor  for  duebill  dated 
12/19A6  paid  in  full.  l?/28/16.  Walter 
Smith." 
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Appellant  testified  that  he  signed  the  re- 
ceipt when  he  signed  the  first  note  and  mort- 
gage, without  knowing  Its  contents  or  that 
he  was  signing  a  receipt. 

The  point  of  difference  as  to  whether  the 
dueblU  evidenced  money  loaned  or  cotton 
■old  Is  really  immaterial  further  than  to 
show  who  had  the  better  memory.  Both 
tgstlfled  that  it  represented  a  bona  fide  in- 
debtedness. The  all-important  question  is 
whether  It  was  paid.  The  burden,  of  course, 
was  upon  appellee  to  establish  the  payment 
The  receipt  strongly  corroborates  the  testi- 
mony of  appellee  on  this  point,  unless  ob- 
tained through  deceit  or  fraud.  There  is 
nottilng  in  the  evidence  to  indicate  fraud  or 
deceit  Appellant  could  read,  and  was  negll- 
gSit  unless  he  did  so.  The  other  papers 
sl^ed  by  lilm  did  not  bear  the  same  date  of 
the  receipt.  Neither  he  nor  the  bank,  with 
whom  the  duebiU  was  left,  ever  presented  it 
for  payment  We  think  appellee  met  the 
burden.  The  testimony  preponderates  in  fa- 
vor of  paymoit. 

[3]  2.  Aippellant  testified  positively  that 
he  only  purchased  merchandise  to  the  amount 
of  $127  from  appellee  in  1917:  that  the 
items  in  excess  of  that  amount  were  items 
purchased  in  1916,  for  which  be  had  settled. 

Appellee  testified  to  the  correctness  of  the 
items  from  a  statement  made  up  from  the 
books,  and  agreed  to  produce  the  books  in 
.  open  court  for  the  inspection  of  the  court 
and  parties,  including  the  book  in  which  the 
running  account  for  1916  was  entered,  so 
that  It  might  appear  whether  the  items 
charged  In  1916  and  paid  for  were  carried 
iiito  the  1917  account  Appellee  admitted 
that  appellant  had  paid  the  running  account 
of  1916  in  fulL 

The  contention  of  appellant  on  this  point 
is  that,  had  t&e  book  of  1916  been  produced, 
It  would  have  disclosed  that  items  purchased 
in  1916,  and  paid  for,  had  been  carried  for- 
ward and  entered  as  purchases  In  1917.  This 
contention  is  met  and  fully  answered  by  the 
recital  in  the  decree  that — 

"Upon  presentation  of  defendant's  books  in 
open  court,  it  is  found  and  adjudged  that  the 
amoimt  due,  secured  by  said  mortgages  and 
notes,  is  the  sum  of  1590.60." 

The  books  not  having  been  brought  into 
the  record  by  bill  of  exceptions  or  otherwise, 
dnd  this  evidence  not  l>eing  before  us,  we 
must  presume  that  it  sustained  the  finding 
and  decree  of  the  court 

[4]  8.  The  evidence  disclosed  that  R.  H. 
Murray  and  A.  0.  Chapman  were  appellant's 
hands;  that  during  the  year  1917,  R.  H. 
Murray  obtained  merchandise  of  the  value 
of  $317.90,  and  A.  C.  Chapman  of  the  value 
of  151.95,  from  appellee,  which  accounts  were 
carried  on  the  books  as  accounts  against  R. 
H.  Murray  and  A.  G.  Chapman;    that  the 


mortgages,  which  were  given  to  secure  ad- 
vancements, contained  the  stipulation  that 
appellee  was  to  furnish  supplies  to  appel- 
lant and  his  hands.  These  clauses  In  the 
mortgages  constituted  the  und'ertakings  orig- 
inal obligations,  and  therefore  not  within  the 
statute  of  frauds. 
No  error  appearing,  the  decree  is  afflrmeS. 


HOME  LIFE  &  ACCIDENT  CO.  V.  COMP- 
TON.     (No.  75.) 

(Supreme  Court  of  Arkansas.    June  21,  1920.) 

Insurance    iS»l36(2)— Delivery    of    policy   to 

Insured's   wife   hoM  oompllanee   with  "dellv- 

•ry"  clause. 

Delivery  of  life  policy  by  insurer  to  wife 

of  insured  in  keeping  with  his  instructions  held 

a  delivery  within  meaning  of  delivery  clause, 

test  of  delivery  not  being  whether  policy  was 

deposited  with  insured,  bnt  whether  it  passed 

iutentioually  out  of  insurer's  control  into  that 

of  insured. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Deliv- 
ery.] 

Appeal  from  Circuit  Court  Independence 
County;  Dene  H.  Ck>leman,  Judge. 

Suit  by  Susie  Compton  against  the  Home 
Life  &  Accident  Company.  From  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

T.  D.  Wynne,  of  Fordyce,  for  appellant 
S.  M.  Bone,  of  Batesville,  for  appellee. 

HUMPHREYS,  J.  AppeUee  instituted  suit 
against  appellant  in  the  Independence  circuit 
court  to  recover  $2,000,  as  beneficiary  of  a 
policy  of  life  Insurance  issued  by  appellant 
on  the  life  of  her  husband,  Tbos.  S.  C!omp- 
tou,  Jr. 

Appellee  filed  answer,  pleading  nonlia- 
bility on  the  alleged  ground  that  the  policy 
was  not  delivered  to  the  insured  during  his 
lifetime  and  while  in  good  health,  and,  for 
that  reason,  under  the  terms  of  the  policy, 
was  an  incomplete  contract. 

The  cause  was  heard  upon  the  pleadings 
and  evidence,  at  the  conclusion  of  which  each 
party  requested  a  peremptory  instruction  in 
his  favor.  The  court  refused  the  request  of 
appellant  and  granted  the  request  of  appellee. 
In  response  to  the  peremptory  instruction 
in  favor  of  appellee,  the  jury  returned  a 
verdict  against  appellant  in  the  sum  of  $2,000. 
The  court  thereupon  assessed  a  imnalty  of 
12  per  cent,  on  the  face  of  the  Judgment,  $250 
attorney's  fee,  and  rendered  Judgment  against 
appellant  for  $2,480,  from  which  judgment 
an  appeal  has  been  duly  prosecuted  to  this 
court 

The  facts  necessary  to  a  determination  of 
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tbe  only  question  presented  by  this  appeal 
are  as  follows:  In  the  montb  of  August, 
1918,  Thos.  S.  Compton,  Jr.,  the  then  husband 
of  appellee,  applied  for  two  life  insurance 
ttoUdes  of  |i2,500  each  in  appellant's  life  In- 
surance company.  On  account  of  having  en- 
tered the  military  'service  during  the  war 
between  the  United  States  and  Germany,  ap- 
pellant company  Issued  a  policy  for  <Mily 
$2,000  and  mailed  same,  on  the  4tb  day  of 
October,  1918,  to  its  agent,  R.  M.  Carter,  at 
Batesville,  Ark.,  for  delivery  and  collection  of 
the  first  premium.  The  policy  contained  the 
following  clause: 

"This  policy  shall  not  take  effect  nntil  the 
first  premium  shall  have  been  actually  paid 
and  the  policy  actually  delivered  to  the  in- 
sured during  the  lifetime  and  good  health  of 
the  insured." 

In  the  interim  between  the  application  and 
the  issuance  of  the  policy  the  insured,  Thos. 
S.  Compton,  Jr.,  directed  the  agent  to  de- 
liver the  policy,  when  it  came,  to  his  wife, 
tbe  beneficiary  therein,  for  him.  When  the 
policy  arrived,  the  insured  was  at  Camp 
Mayberry,  Austin,  Tex.  The  policy  was  re- 
ceived by  the  agent  on  the  5th  day  of  Octo- 
ber, 1918,  and  on  the  same  day,  delivered  by 
him  to  Susie  Compton,  wife  of  tbe  said  Thos. 
S.  Compton,  Jr.  At  the  time  the  agent  de- 
livered the  policy,  he  collected  the  first  year's 
premium  and  accounted  to  appellant  com- 
pany for  tbe  amount  due  it  The  Insured, 
Tbos.  S.  Compton,  Jr.,  was  in  good  health 
at  the  time  the  policy  was  delivered,  but  on 
the  13tb  of  tbe  mouth  died  of  Influenza  at 
said  camp.  His  body  was  shipped  back  to 
Batesville  and  Interred.  Proof  of  his  death 
was  made  to  appellant  company  in  accord- 
ance with  the  requirement  of  the  policy,  and 
payment  was  refused  on  the  ground  that  the 
policy  was  not  delivered  in  i>ers<«i  to  the  In- 
sured in  his  lifetime. 

Appellant  contends  that  the  contract  was 
Incomplete  and  not  binding  on  it,  because  the 
policy  was  not  actually  delivered  to  the  in- 
sured ;  in  other  words,  the  contention  is  made 
that  the  delivery  of  the  policy  to  the  wife 
of  Thos.  S.  Compton,  Jr.,  in  keeping  with 
his  Instruction  so  to  do  was  not  a  delivery 
to  him  within  the  meaning  of  the  delivery 
clause  in  the  policy.  The  test  of  an  actual 
delivery  of  an  insurance  policy  by  the  insurer, 
or  its  agent,  to  the  insured,  is  not  whether  it 
was  deposited  with  the  insured,  but  whether 
it  passed  Intentionally  out  of  tbe  control  or 
dominion  of  the  insurer,  or  its  agents,  into 
the  control  or  dominion  of  tbe  Insured.  It 
is  not  an  essential  to  actual  delivery  that 
there  be  a  manual  delivery  to  the  insured. 
A  delivery  to  a  third  person,  designated  by 
tbe  insured,  is  to  all  intents  and  purposes  a 
delivery  to  the  Insured.  14  R.  C.  L.  898;  Na- 
tional Life  Ass'n  v.  Speer,  111  Ark.  173,  163 
S.  W.  1188;   Mo.  State  Life  Ins.  Co.  v.  Bur- 


ton, 129  Ark.  137,  195  S.  W.'  STL  In  tbe  two 
Arkansas  cases  supra  the  court  held,  ondw 
tbe  facts  of  each,  there  had  been  no  delivery 
of  the  policies.  In  those  cases  the  companies 
and  their  agents  had  not  parted  with  tbe  cen- 
tred or  dominion  over  the  polidea;  bat  tbe 
doctrine  was  clearly  announced  In  tbe  case 
of  National  Life  Ass'-n  v.  Speer,  and  clearly 
Inferable  In  Mo.  State  Life  Ins.  Co.  t.  Burt(«, 
Adm'r,  that.  If  an  insurance  company  had 
IntentlmaUy  parted  with  the  control  of  and 
dominion  over  the  policies,  such  act  would 
amount  to  a  delivery  of  the  policies  within 
the  meaning  of  clauses  similar  to  tbe  de- 
livery clause  in  tbe  pc^cy  involved  in  tbe 
Instant  case. 

No  error  appearing,  the  Judgment  is  af- 
firmed. 


PEARMAN  V.  PEARMAN  at  «l.    (N*.  67.) 

(Supreme  Court  of  Arkansas.    Jane  21,  1920.) 

I.  Ouisting  title  «s>l2(4)— Plalatiff   nast  k« 
In  possession  unless  titia  be  neraly  eqnitaMa. 

The  equity  jurisdiction  to  quiet  title  inde- 
pendent of  statute  can  only  be  invoked  by  a 
plaintiff  in  possession,  unless  his  title  be  mere- 
ly an  equitable  one,  since  where  the  title  is 
legal  and  some  one  dse  in  possession,  the  rem- 
edy at  law  is  plain,  adequate,  and  complete. 

Z  Taxation  «5>793^Tax  title  cannot  be  coa- 
flrmed  where  another  Is  in  adversa  pnssaa- 
•Ion  of  premises. 
Where  plaintiff  in  a  suit  to  confirm  a  tax 
title  bad  previously  given  permission  to  his  son 
to  occupy  the  premises  rent  free,  and  it  ap- 
peared that  after  the  son's  death  bis  widow 
claimed  that  'the  land  was  a  gift  to  tbe  son, 
and  was  in  actual  adverse  possession,  it  was 
error  to  confirm  the  tax  title  in  view  of  Kirby's 
Dig.   S  665,  providing  that  there   shall  be  no 
confirmation  of  the  sale  of  any  lands  that  are 
in  actual   possession  of   any  person   claiming 
title  adverse  to  petitioner. 

Appeal  from  Arkansas  Chancery  Court; 
John  M.  Elliott,  Chancellor. 

Suit  by  O.  W.  Pearman  and  otbers  against 
Anna  Pearman  to  confirm  a  tax  title.  Judg- 
ment for  plaintiffs,  and  defendant  appeolsL 
Reversed  and  remanded. 

G.  W.  Pearman  brought  this  suit  In  eqnity 
under  that  part  of  chapter  25  of  Kirby's  Di- 
gest relating  to  tbe  confirmation  of  tax  titles. 

Anna  Pearman  was  allowed  to -file  excep- 
tions to  tbe  petition  on  the  ground  that  she 
resided  on  tbe  property  and  was  in  actual  ad- 
verse possession  of  it  O.  W.  Pearman  filed  a 
response.  In  which  he  denied  that  Anna  Pear- 
man was  In  legal  possession  of  tbe  property, 
or  bad  been  for  several  years  last  past 

O.  W.  Pearman  was  a  witness  for  himself. 
According  to  his  testimony,  he  was  the  own- 
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er  of  three  lots  In  the  town  of  De  Witt,  Ark., 
and  had  owned  them  since  December,  1888. 
The  lots  in  controversy  were  sold  at  a  tax 
sale  in  1896  for  the  taxes  of  1895.  On  June 
14,  1898,  the  clerk  executed  a  tax  deed  to 
J.  A.  Gibson,  the  purchaser  at  the  tax  sale. 
On  June  25,  1898,  J.  A.  Oibson,  by  a  quit- 
claim deed  conveyed  the  lots  to  L.  C.  Smith, 
and  in  December,  1898,  !>.  C.  Smith  convey- 
ed the  lots  to  O.  W.  Pearman.  G.  W.  Pear- 
man  has  paid  the  taxes  on  the  lots  every 
year  since  he  purchased  them.  He  gave 
his  son,  Arthur  Pearman,  permission  to  build 
a  house  on  the  lots.  He  furnished  to  his  son 
part  of  the  lumber,  and  his  son,  who  was  a 
carpenter  by  trade,  furnished  the  balance'  ot 
the  lumber  and  material,  and  himself  erected 
the  house.  Pearman  allowed  his  son  to  live 
on  the  place  rent  free,  and  intended  that  in 
case  he  died  first  that  his  son  should  have 
the  lots  as  a  part  of  his  portion  of  the  fa- 
ther's estate.  The  son  became  sick,  and  went 
West  for  his  health.  On  his  return  be  re- 
sided with  Ills  father,  but  vna  allowed  to 
receive  the  rents  from  the  property.  The 
son  rented  out  the  property,  and  his  tenant 
was  in  possession  of  It  at  the  time  he  died. 
A  few  days  before  the  son's  death,  G.  W. 
Pearman  told  him  th&t  he  Intended  to  deed 
.  the  property  to  the  son's  Infant  child  as  soon 
as  be  could  quiet  the  title  to  the  property. 

Anna  Pearman  is  the  widow  of  Arthur 
Pearman,  who  was  the  son  of  G.  W.  Pearman. 
She  and  Arthur  Pearman  were  married  on 
the  2d  day  of  October,  1915,  and  lived  to- 
gether as  husband  and  wife  until  the  hus- 
band died.  A  child  was  bom  unto  them  on 
November  4,  1916,  and  It  died  Just  three 
months  after  the  death  of  Its  father.  Arthur 
Pearman  and  Anna  Pearman,  his  wife, 
moved  into  the  house  which  had  been  built 
by  him  on  the  lots  in  controversy,  as  soon 
as  they  were  married,  and  lived  there  until 
Arthur  Pearman  went  West  for  his  health. 
They  then  rented  the  property,  and  Arthur 
Pearman  collected  the  rents  as  long  as  he 
lived.  After  Arthur  Pearman  died,  Anna 
Pearman  did  not  collect  the  rents  for  two 
months,  but  after  their  baby  died  sbe  again 
began  collecting  the  rents.  -  Subsequently 
she  moved  into  the  house,  and  requested 
G.  W.  Pearman  to  make  her  a  deed  to  the 
property,  claiming  that  he-bad  given  the  lots 
to  his  son  before  the  latter  erected  the  dwell- 
ing house  on  them.  G.  W.  Pearman  refused 
to  make  her  a  deed,  and  she  continued  to 
reside  on  the  lots,  claiming  title  to  them 
and  claiming  to  hold  them  adversely  to  G. 
W.  Pearman.  This  all  occurred  before  G. 
W.  Pearman  brought  suit  under  the  statute 
to  confirm  his  title  In  the  lots.  During  the 
pendency  of  the  proceedings,  G.  W.  Pearman 
died,  and  the  proceedings  were  revived  In 
the  name  of  his  two  sons,  who  were  his  sole 
heirs  at  law. 
The  chancellor  found  the  issues  in  their 
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favor,  and  the  title  to  the  lots  was  quieted 
in  them  against  the  claims  of  all  persona 
whomsoever.    Anna  Pearman  has  appealed. 

R.  D.  Rasco,  of  De  Witt,  for  appellant 
Lee  &  Moore,  of  Clarendcm,  for  appellees. 

HART,  J.  (after  stating  the  facts  as 
above).  [1]  The  equity  Jurisdiction  to  quiet 
title.  Independent  of  statute,  can  only  be  in- 
voked by  a  plalntiflf  in  possession,  unless  his 
title  be  merely  an  equitable  one.  The  rea- 
son is  that  where  the  title  is  a  purely  legal 
one  and  some  one  else  is  in  possession,  the 
remedy  at  law  is  plain,  adequate,  and  com- 
plete, and  an  action  of  ejectment  cannot  be 
maintaiiied  under  the  guise  of  a  bill  in  chan- 
cery. In  such  case  the  adverse  party  has  a 
constitutional  right  to  a  trial  by  a  Jury. 
Mathews  v.  Marks,  44  Ark.  436;  Ashley  v. 
Mttle  Rock,  66  Ark.  391,  19  S.  W.  1068; 
Burke  v.  St  L.,  I.  M.  ft  S.  Ry.  Co.,  72  Ark. 
266,  60  S.  W.  275,  and  St.  Louis  Refrigerator 
&  Wooden  Gutter  Co.  v.  Thornton,  74  Ark. 
383,  86  S.  W.  852. 

The  action  has  been  greatly  extended  by 
statute,  and  In  many  states  is  the  ordinary 
mode  of  trying  disputed  titles.  Fomeroy's 
Equity  Jurisprudence  (3d  Ed.)  vol.  4,  {  1396. 
Such  is  not  the  case  in  this  state,  however. 

Section  066  of  Klrby's  Digest  which  is  a 
part  of  the  chapter  relating  to  the  method 
of  procedure  in  confirming  tax  titles,  provides 
that  there  shall  be  no  confirmation  of  the 
sale  of  any  lands  that  are  in  actual  posses- 
sion of  any  person  claiming  title  adverse  to 
the  petitioner.  At  the  time  the  proceedings 
in  the  case  at  bar  were  brought  by  G.  W. 
Pearman,  Anna  Pearman  was  in  the  actual 
possession  of  the  lots  In  controversy,  claim- 
ing title  thereto  adverse  to  the  petitioner. 
She  claimed  that  G.  W.  Pearman  had  given 
the  lots  to  his  son,  who  was  her  husband, 
and  that  she  and  her  husband  had  resided  on 
the  lots  until  they  went  West,  and  after- 
wards collected  the  rents  on  the  same  until 
his  death.  He  left  surviving  him  his  widow 
and  an  infant  child.  The  child  died  in 
about  three  months  after  the  father  and  the 
widow  went  into  possession  of  the  lots  after 
her  child's  death,  and  she  claimed  to  hold 
adversely  to  G.  W.  Pearman  at  the  time  he 
brought  the  proceedings  to  confirm  his  tax 
titie  in  the  lots. 

[2]  Anna  Pearman  did  not  seek  to  quiet 
her  own  titie  to  the  lots,  and  thereby  give 
the  court  Jurisdiction  of  the  entire  contro- 
versy, as  was  the  case  in  Goodrum  y.  Ayers, 
56  Ark.  93,  19  S.  W.  97.  She  was  content  to 
file  exceptions  to  the  right  of  G.  W.  Pearman 
to  have  his  tax  title  confirmed,  and  did  not 
seek  affirmative  relief  on  her  own  account 
She  was  In  adverse  possession  of  the  lots  at 
the  time  G.  W.  Pearman  filed  his  petition  to 
confirm  his  tax  title,  and  the  court  erred  in 
granting  the  relief  prayed  for. 
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It  follows  that  the  decree  must  be  revers- 
ed, and  the  cause  will  be  remanded  for  fur- 
ther proceedings  In  accordance  with  the 
principles  of  equity  and  not  inconsistent  with 
this  opinion. 


HETTLE  et  al.  v.  STATE.     (No.  76.) 
(Sapreme  Court  of  Arkansas.    June  21,  1920.) 

1.  Indlotnent  and  Information  «=9ll4— Indict- 
fflsnt  held  Insufficient  to  sustain  conviction  of 
second  offense  of  illegal  cohabitation. 

Since  under  Kirby's  Dig.  {  1810,  the  offense 
of  illegal  cohabitation  is  a  graded  crime,  and 
the  fact  of  whether  it  is  a  first,  second,  or  third 
offense  is  an  element  in  the  punishment  there- 
of, an  indictment  for  illegal  cohabitation,  fail- 
ing to  charge  a  second  offense,  was  insufficient 
to  sustain  a  conviction  for  a  second  offense. 

2.  Indictment  and  information  «=3»8i( I)— In- 
dictment lield  flot  defective  as  not  charging 
an  offense  by  persons  named  In  caption. 

An  indictment  for  illegal  cohabitation  was 
not  defective  in  that  no  one  was  charged  in 
the  body  of  the  indictment  with  having  commit- 
ted the  offense,  where  the  two  accused  persons 
were  properly  named  in  the  capticn  of  the  in- 
dictment, and  were  charged  in  the  indictment 
with  luiTlDg  committed  the  offense,  by  refer- 
ence to  their  names  set  out  in  the  caption,  and 
in  the  latter  part  of  the  indictment  were  specifi- 
cally named  as  the  parties  against  whom  the 
indictment  was  preferred. 

3.  Criminal  law  «s»369(i),  ll69(ll)-.Admlt- 
tlng  evidence  of  Illegal  cohabitation  prior  to 
former  conviction  held  prejudicial. 

In  prosecution  for  illegal  cohabitation,  the 
admission  of  evidence,  over  defendants'  objec- 
tion, that  they  dwelt  together  in  like  manner 
as  husband  and  wife  prior  to  a  previous  convic- 
tion for  the  same  offense  was  error,  and  such 
error  was  prejudicial;  the  evidence  being  un- 
disputed that  after  the  former  conviction  de- 
fendants never  slept  in  the  same  house. 

4.  Criminal  law  <3='369(l)— EvWonca  of  like 
Offenses  before  former  coavictloa  admissible 
only  in  corroboration. 

In  prosecution  for  illegal  cohabitation,  had 
the  evidence  tended  to  show  that  defendants 
committed  such  offense  after  their  former  con- 
viction therefor,  it  would  have  been  proper  to 
admit  evidence  of  like  offenses  occurring  be- 
fore their  former  conviction  in  corroboration, 
but  for  such  purpose  only. 

Appeal  from  Circuit  Court,  Clay  County; 
R.  B.  li.  Johnson,  Judge. 

Alford  Hettle  and  another  were  convicted 
of  illegal  cohabitation,  and  appeal.  Re- 
versed, and  remanded  for  new  trial. 

J.  M.  Burrow,  of  Mammoth  Spring,  for  ap- 
pellants. 

Jno.  D.  Arbuckle.  Atty.  Gen.,  and  Silas 
W.  Rogers,  Asst.  Atty.  Gen.,  for  the  State. 

HUMPHREYS,  J.  Appellants  were  In- 
dicted In  the  Clay  county  circuit  court.  West- 


em  district,  for  the  crime  of  illegal  cobabita- 
tlon,  In  the  following  form: 

"State  of  Arkansas  v.  Alford  Hettle  and  Alphia 
Hall.  No.  1223.  Western  District  of  Clay 
County,  June  Term,  1919. 

"The  grand  jury  in  and  for  the  district,  coun- 
ty, and  state  aforesaid,  in  the  name  and  by  the 
authority  of  the  state  of  Arkansas,  accuse  the 
persons  named  in  the  caption  hereof  as  defend- 
ants of  the  crime  of  illegal  cohabitation,  com- 
mitted as  follows,  to  wit: 

"On  the  let  day  of  May,  1918,  in  the  district, 
county  and  state  aforesaid,  the  persons  named 
in  the  caption  hereof  did  unlawfully,  knowingly, 
and  willfully  hve  and  cohabit  together  as  hus- 
band and  wife,  without  being  married  to  each 
other,  he,  the  said  Alf  Hettle,  being  a  male  per- 
son, and  she,  said  Alphia  Hall,  being  a  female 
person  over  the  age  of  16  years,  against  the 
peace  and  dignity  of  the  state  of  Arkansas.  T. 
W.  Davis,  Prosecuting  Attorney  for  the  Second 
Judicial  District. 

"Indictment  No.  8." 

The  soflSdency  of  tbe  Indictment  was  at- 
tacked by  demurrer  up<«  the  following 
grounds: 

(1)  That  the  said  indlctmoit  does  not  sUte 
facts  sufficient  to  constitute  an  offense. 

(2)  That  said  indictment  does  not  charge 
any  one  In  the  body  of  the  Indictment  of 
having  committed  an  offense. 

Over  the  objection  and  exception  of  ap- 
pellants, the  demurrer  was  overruled,  and 
the  cause  was  submitted  to  a  Jury  upon  the 
Instructions  of  the  court  and  Evidence  ad- 
duced. The  Jury  returned  the  following  ver- 
dicts: 

"We,  the  jury,  find  the  defendant  Alphia  HaU, 
guilty  of  first  offense  and  fix  her  punishment  at 
a  fine  of  $20. 

"We,  the  jury,  find  the  defendant  Alford  Het- 
tle guUty  of  second  offense  and  fix  his  punish- 
ment at  a  fine  of  $100  and  at  imprisonment  in 
the  county  jail  for  a  period  of  six  months." 

Judgments  were  rendered  in  accordance 
\s'lth  the  verdicts,  from  which  judgments,  an 
appeal  has  been  duly  prosecuted  to  this  court 
under  proi)er  proceedings. 

[1]  It  is  insisted  that  the  court  erred  In 
overruling  the  demurrer  to  the  Indictment, 
because  It  failed  to  charge  a  second  offense. 
Under  secUon  1810  of  Kirby's  Digest,  tbe 
punishment  for  Illegal  cohabitation  Is  grad- 
ed, according  to  first,  second,  and  third  of- 
fenses. For  the  first  offense,  offenders  may 
be  fined  in  a  sum  not  less  than  $20  nor  more 
than  $100 ;  for  a  second  offense  not  less  than 
$100  and  imprisonment  in  the  county  jail 
not  exceeding  twelve  months;  and  for  a 
third  offense,  or  any  ■  subsequent  offense,  by 
Imprisoument  in  the  penitentiary  for  any 
time  for  not  less  than  one  nor  more  than 
three  years.  Appellants  were  tried  for  a 
second  offense  under  the  indictment,  whicii 
did  not  specifically  charge  a  second  offense. 
The   contention  Is  made  by   the  states  at- 
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toruey  that  the  essential  elements  of  each 
offense  are  the  same,  and  that  therefore  the 
allegations  could  be  no  different  from  a  first, 
second,  Or  third  offense.  We  think  the  learn- 
ed attorney  In  error  In  this  contention.  Un- 
der section  1810  of  Klrby's  Digest,  the  of- 
fense of  Illegal  cohabitation  la  a  graded 
crime,  and  the  fact  of  whether  it  was  a 
first,  second,  or  third  offense  is  ah  element 
in  the  pnnishment  thereof.  This  court  said 
In  the  case  of  Klghtllnger  v.  State,  105  Arlc 
172, 150  S.  W.  690,  that— 

"Kvery  mdictment,  for  whatever  offense,  must 
Bet  out  all  the  facts  which  in  law  may  influence 
the  punishment  for  the  commission  thereof." 

In  support  of  that  rule,  (Station  was  made 
to  1  Wliarton,  Crlm.  Law,  {  1003 ;  Bishop  on 
Stat  Crimes,  (  427;  2  Bishop's  New  Crim- 
inal Procedure,  |  48,  which  last  citation  Is 
as  follows: 

"If  tbe  punishment  to  be  inflicted  is  greater 
or  less,  according  to  the  valne  of  the  property, 
tbe  yalne  must  be  stated  in  the  indictment,  be- 
cause every  indictment,  for  whatever  offense, 
must  set  out  every  fact  whldi  the  law  malces 
an  element  in  the  punishment  thereof." 

Tbe  rule  is  also  supported  by  the  follow- 
ing authorities:  Neece  v.  State,  62  Tex.  Or. 
K.  378,  137  S.  W.  919;  State  v.  Paisley,  36 
Mont.  237,  92  Pac.  566;  Shlflett  t.  Com.,  114 
Va.  880,  77  S.  E.  608.  The  indictment,  un- 
der the  rules  stated,  was  insufficient  to  sus- 
tain a  conviction  for  a  second  offense. 

[2]  The  contention  is  also  made  by  appel- 
lants that  tbe  Indictment  is  fatally  defective 
because  no  one  was  charged  in  the  body  of 
the  Indictment  with  having  committed  the 
offense.  Appellants  are  properly  named  in 
the  caption  of  the  indictment  and  are 
charged  in  the  indictment  with  having  com- 
mitted the  offense,  by  reference  to  their 
names'  set  out  in  the  caption,  and  in  the 
latter  part  of  the  indictment  are  specifically 
named  as  the  parties  against  whom  tbe  in- 
dictment is  preferred.  We  think  appellants 
are  proi>erly  and  sufficiently  charged  In  the 
indictment  with  having  committed  a  ffrst 
offense. 

[3]  Appellants  were  convicted  in  a  mag- 
istrate's court,  <m  the  28th  day  of  April,  1919, 
of  the  crime  of  Illegal  cohabitation.  The 
indictment  in  the  instant  case  was  returned 
on  June  12  following,  charging  them  with 
having  committed  the  same  offense  on  May 
1,  1919.  Upon  the  trial,  under  the  indict- 
ment, evidence  was  admitted,  over  the  ob- 
jection and  exception  of  appellants,  to  the 
effect  that  they  dwelt  toge'ther  In  like  man- 
ner as  husband  and  wife  prior  and  up  to 
April  28,  1919.  The  evidence  tended  to  show 
that,  after  the  former  conviction,  appellant 
Alford  Bettle  engaged  and  occupied  a  room 
at  night  In  a  neighbor's  home,  a  mile  or 
more  from  bis  dwelling,  and  came  back  each 


day  to  work  on  his  farm.  In  fact,  the  undis- 
puted evidence  showed  that,  after  tbe  former 
conviction  they  never  slept  in  the  same  house. 

Over  the  objection  and  exception  of  ap- 
pellants, the  court  Instructed  the- Jury  as 
follows : 

"Therefore,  if  you  find  from  the  evidence  in 
tMs  case  beyond  a  reasonable  doubt  ttiat  the 
defendaots,  Alf  Hettle  and  Alpiiia  HaU,  be  be- 
ing a  male  person  and  ahe  being  a  female  person 
over  the  age  of  16  years,  did  on  the  Ist  day  of 
May,  1919,  or  at  any  time  within  12  months 
next  before  the  12th  day  of  June,  1919,  unlaw- 
fully and  willfully  live  and  cohabit  as  husband 
and  wife,  without  being  married  to  each  other, 
and  in  the  Western  district  of  Clay  county, 
Ark.,  then  It  wiU.  be  your  duty  to  convict 
them." 

[4]  This  was  prejudicial  error,  so  con- 
fessed by  the  Attorney  General ;  for  under  it 
the  jury  was  authorized  to  convict  appellants 
for  the  crime  of  illegal  cohabitation  com- 
niitted  prior  to  their  former  conviction.  Had 
the  evidence  tended  to  show  that  appellants 
committed  the  offense  of  Illegal  cohabitation 
after  their  former  conviction.  It  would  have 
lieen  proper  to  admit  evidence  of  like  of- 
fenses occurring  before  their  former  convic- 
tion in  corroboration,  but  for  such  purpose 
only.  Adams  v.  State,  78  Ark.  16,  92  S.  W. 
1123. 

For  the  error  in  giving  the  aforesaid  In- 
struction and  in  refusing  to  give  the  con- 
verse thereof,  requested  by  appellants,  the 
judgment  Is  reversed,  and  the  cause  remand- 
ed for  a  new  trial 
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(Supreme  Court  of  Arkansas.    June  21,  1920.) 

t.  Insurance   ®=s646(l)— Burden    on    pialntlfl 
to  show  right  to  rteover. 
The  burden  was  on  plaintiff  to  prove  that 
she  was  entitled  to  recover  under  a  policy  of 
insurance. 

2.  Insnranee  «=a665(l)— Evidance  held  to  show 
.  plaintiff  n«id  pramii^ma  ««  policy  of  cousin. 

In  an  action  on  a  policy  of  iosnrance,  evi- 
dence held  to  show  that  plaiu^  paid  the  pre- 
miums on  the  policy  in  controversy,  and  that  she 
was  tbe  cousin  of  insured. 

3.  iRsuranoe  «s»^l  I9r-Paiicy  on  life  of  ooasin 
on  whom  plaintiff .  not  dependent  void  as 
wagering  contract. 

Plaintiff's  policy  on  the  life  of  her  cousin, 
upon  whom  she  was  not  dependent,  while  she 
was  without  reasonable  grounds  to  expect  that 
the  cousin  would  support  or  aid  her  in  any 
way,  was  void  as  a  wagering  contract 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Guy  Fulk,  Judge. 

Action  by  Ida  Perry  against  the  Southern' 
Mutual  Life  Insurance  Company.    Judgment 
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for  plaintiff,  and  defendant  appeals.  Ke- 
versed,  and  cause  dismissed. 

C.  P.  Harnwell,  of  Little  Rock,  for  ap- 
pellant. 

S.  A.  .^ones  and  Carmlchael  &  Brooks,  all 
of  Little  Rock,  for  appellee. 

WOOD,  J.  Tbls  action  was  brought  by  the 
appelh'o  against  appellant  on  a  policy  of  in- 
surance Issued  by  the. appellant  to  one  Sally 
Cox.  The  appellee  was  named  as  beneficiary 
In  the  policy. 

Appellee  testified  that  SaUy  Cox  carried 
a  policy  Nvlth  appellant.  She  identified  the 
policy  and  same  was  Introduced  In  evidence. 
Appellee  testified  on  direct  examination  that 
Sally  Cox  died  In  November,  1915;  that  all 
of  the  dues  had  been  paid  promptly.  On 
cross  examination  she  testified  that  she  (ap- 
pellee) had  receipts  at  the  time  Sally  Cox 
died  for  all  the  premiums.  Appellant  would 
send  appellee  the  receipts;  would  send  her 
a  notice  a  few  days  before  Qie  premiums 
were  due;  she  (appellee)  would  send  the 
money  buck  to  appellant  and  It  would  receipt 
her  on  a  card.    Sally  Cox  was  her  cousin. 

At  this  Juncture  the  witness  was  excused, 
and  another  witness  was  examined  touching 
the  proof  of  death,  after  which  appellee  was 
recalled  for  further  direct  examination.  Her 
counsel  asked,  among  others,  the  following 
questions : 

';Q.  They  collected  from  her  regularly,  did 
they?    A.  They  did  collect  from  her  regularly. 

"Q.  Did  you  know  anything  about  the  poli- 
cy having  been  issued  at  the  time  it  was  is- 
sued? A.  I  knew  nothing  about  it  at  the  time 
it  was  issued. 

"Q.  Did  yon  not  secure  it  yourself?  A.  Did 
not,  was  not  present." 

On  further  cross-examination  appellee  tes- 
tified that  one  day  the  agent  came  to  her 
house  and  told  her  that  the  policy  was  made 
to  her,  and  that  Sally  Cox  had  no  change, 
and  asked  witness  to  pay  that  particular 
premluii),  and  witness  paid  it '  She  could 
not  remember  the  date. 

Farther  testimony  was  developed,  but  from 
the  conclusion  we  have  reached  on  the  above 
tesiimony  it  is  unnecessary  to  set  forth  the 
Other  testimony. 

-Appellant  prayed  the  court  to  direct  the 
Jury  to  return  a  verdict  In  Its  favor,  .which 
prayer  the  court  refused.  The  trial  resulted 
in  a  Judgment  In  favor  of  the  appellee,  from 
which  is  this  upi>eal. 

[1]  The  court  erred  in  refusing  appellant's 
prayer  for  a  directed  verdict  The  undisput- 
ed testimony  of  the  appellee  shows  that  the 
appellee  and  Sally  Cox  were  cousins.  The 
burden  was  upon  the  appellee  to  prove  that 
she  was  entitled  to  recover  under  the  con- 
tract of  insurance. 

-  The  only  conclusion  that  any  reasonable 
mind  could  reach  from  the  testimony  of  ap- 
pellee is  that  she  paid  the  premiums  on  the 


policy  Issued  by  aniellant  to  Sally  Cox.  If 
there  had  been  no  peremptory  Instruction, 
the  only  verdict  that  the  Jury  could  have 
returned  under  appellee's  testimony  would 
have  been  to  the  effect  that  the  premiums 
were  paid  by  the  appellee;  for  that  is  the 
only  possible  way  that  the  Jury  conld  have 
reconciled  her  testimony,  which  would  have 
been  its  duty  to  do. 

When  appellee  was  first  examined  she 
swore  positively  that  the  appellant  would 
send  her  the  notice  before  the  premiums 
were  due,  and  that  she  would  send  the  mon- 
ey back  to  appellant,  and  appellant  would 
receipt  her.  The  only  possible  way  that  this 
testimony  can  be  reconciled  with  her  subse- 
quent Btatentent  that  the  appellant  collected 
from  Sally  Cox  regularly  Is  to  say  that  ap- 
pellee furnished  Sally  Cox  the  money  with 
which  to  pay  the  premiums.  Any  other  view 
would  be  a  stultification  of  the  testimony  of 
the  witness,  and  on  its  face  would  put  same 
beyond  the  pale  of  competent  testimony.  For 
a  party  who  Is  also  a  witness  will  not  be  al- 
lowed to  declare  in  one  breath  a  certain  state 
of  facts  and  In  the  next,  without  explanation, 
declare  the  opposite.  Under  such  conditions 
the  two  statements  would  neutralize  and  nul- 
lify each  other,  and.  In  legal  effect,  same 
would  be  tantamount  to  no  testimony.  The 
positions  assumed  by  the  party  would  be 
wholly  Inconsistent 

[2]  We  conclude,  therefore,  that  the  undis- 
puted evidence  shows  that  the  appellee  paid 
the  premiums  on  the  policy  In  controversy, 
and  that  she  was  the  cousin  of  Sally  Cox. 
There  Is  no  testimony  tending  to  show  that 
appellee  was  dependent  upon  Sally  Cox:,  and 
no  testimony  to  furnish  appellee  reasonable 
grounds  to  exi)ect  that  Sally  Cox  would  sup- 
port or  aid  her  In  any  way. 

In  McRac  v.  Warmack,  98  Ark.  56,  135  S. 
W.  809,  33  L.  R.  A.  (N.  S.)  949,  we  said: 

"The  principle  upon  which  life  insurance  is 
based  is  that  one  who  has  a  reasonable  expec- 
tation of  benefits  and  advantages  growing  oat 
of  the  continuance  of  the  life  of  the  assured 
has  such  an  interest  in  bia  Ufe  that  be  may 
insure  tbe  same.  Bat  where  one  is  not  thas 
interested  in  the  life  of  tbe  assured,  but  by 
Insuring  such  life  is  -  rather  interested  in  hi* 
early  death,  tbe  contract  of  insnrance  is  a  mere 
wager,  and  against  a  sound  public  policy.  Soch 
contracts,  it  has  been  thought  would,  if  upheld, 
result  in  a  mere  traffic  in  human  life,  and  would 
lend  a  great  incentive  to  one  thus  disinterested 
in  the  life,  but  interested  in  the  death  of  the 
assured  to  shorten  that  life.  It  is  therefore 
well  settled  that  the  issue  of  a  policy  to  one 
who  has  no  insurable  interest  in  tbe  life  of  the 
insured,  but  who  pays  the  premiums  for  the 
chance  of  collecting  the  policy,  is  invalid  be- 
cause it  is  a  wagering  contract  and  againat  a 
sound  public  policy." 

[3]  For  the  error  In  refusing  to  direct  a 
verdict  in  favor  of  the  appellant  the  judg- 
ment is  reversed,  and  the  cause  la  dismissed. 
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notice  was  served  of  a  motion- to  be  made  in 
the  circuit  court  to  reinstate  the  case  upon  the 
docket  for  the  purpose  of  supplying  said 
depositions.  The  circuit  judge  bad  been  one 
of  the  attorneys  for  defendants,  and,  being 
thns  disqualified  from  passing  upon  that 
motion,  a  request  was  6iade  of  the  Governor 
for  the  appointment  of  a  special  judge  to  hear 
same  and  try  other  cases  in  which  the  presid- 
ing judge  had  been  interested.  Three  ternfs 
of  the  court  were  held  before  a  special  judge 
was  appointed.  In  the  meantime  this  court 
affirmed  the  judgment  in  favor  of  defendants. 
Roundtree  v.  Meadors,  183  Ky.  47,  209  S.  W. 
505.  It  was  further  alleged  that  a  petition 
for  rehearing  was  filed,  setting  up  the  facts 
as  stated  in  the  petition  for  a  new  trial,  but 
this  was  overruled;  tljat  defendant  Meadors 
was  present  at  the  trial  and  bad  access  to  the 
papers,  including  the  depositions  aforesaid, 
and,  whether  the  depositions  were  misplaced 
by  fraud  or  design,  defendants  and  their 
counsel  were  responsible  for  same  being  miss- 
ing from  the  record,  and  the  conduct  of  the 
defendants  and  their  counsel  was  such  as 
entitled  plaintiff  to  an  order  setting  aside  the 
judgment  and  granting  her  a  new  trial.  A 
demurrer  was  sustained  to  this  petition; 
hence  the  present  appeal. 

[1 ,  J]  We  have  been  unable  to  find  in  the 
record  on  the  former  appeal  wherein  plalntlft 
made  a  motion  to  continue  the  case  until  such 
time  as  the  depositions  could  be  supplied,  as 
alleged  in  the  petition  for  a  new  trial.  Plain- 
tifT  did  make  a  motion  *'for  all  orders  and 
processes  necessary  to  supply  certain  rebuttal 
depositions  which  were  lost  or  mislaid  from 
the  record" ;  but  this  was  ovemlled,  first  be- 
cause it  asked  no  specific  action  by  the  court 
and  was  in  reality  not  a  motion,  and,  second, 
because  the  record  could  be  supplied  only  in 
the  circuit  court.  The  omission  from  the  rec- 
ord of  a  portion  of  the  evidence  necessitated 
an  afilrmance  of  the  former  appeal.  Had 
plaintiff  made  the  motion  she  evidently 
thought  had  been  made,  doubtless  a  different 
result  would  have  followed.  Additional  time 
within  which  to  supply  the  record  would 
probably  have  been  given  had  it  been  request- 
ed, but  the  court  acted  upon  the  only  motion 
made.  While  not  stated  in  either  the  petition 
or  the  brief  that  this  action  was  filed  pursu- 
ant to  the  provision  of  section  518  of 
the  CivU  Code,  it  is  manifest  that  if  the 
relief  sought  is  grantable  at  all  authority 
therefor  must  be  found  in  section  518  and 
kindred  sections.  We  are  convinced  plain- 
tiff has  not  stated  a  case  recognizable  under 
the  provisions  of  said  sections.  There  is 
no  allegation  of  fraud,  except  inferentially ; 
however,  the  only  fraud  justifying  a  modifl- 
an  original  process  from  this  court  directing  ( cation  or  vacation  of  a  judgment  after  the 
that  the  depositions  be  supplied  for  reasons  I  term  is  that  practiced  by  the  successful  party 
set  forth  in  the  petition,  but  which  we  deem  in  the  obtalnment  of  the  Judgment.  Here  the 
unnecessary  to  state.     At  the  same  time  a  I  acts  complained  of  took  place  at  a  time  subse- 
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ROUNDTREE   V.  MEADORS  at  al. 

(Court  of  Appeals  of  Kentucky.    June  18, 
1020.) 

1.  Judgment  ^=9375— Fraud  Justifying  vacation 
must  be  practiced  prior  to  Judgment. 

The  only  fraud  justifying  vacation  of  a  Judg- 
ment after  the  term,  under  Civ.  Code  Prac.  i 
518,  is  that  practiced  by  the  successful  party 
in  the  obtainment  of  the  judgment,  and  fraud  of 
the  successful  party  in  disposing  of  evidence 
necessary  to  the  losing  party  on  appeal  is  not 
such  fraud. 

2.  Appeal   and   error  ^=91202— Afllrmanoe   on 
appeal  conclusive  on  trial  court. 

Affirmance  of  a  judgment  on  appeal  is  oon- 
dusive  on  a  subsequent  petition  in  the  trial 
court  to  vacate  the  judgment  and  for  a  sew 
trial,  where  the  facts  contained  in  the  petition 
are  the  same  as  those  stated  in  a  petition  on 
appeal  for  a  rehearing  which  was  denied. 

Appeal  from  Circuit  Court,  Whitley  County. 

Action  by  Mary  Roundtree  against  H.  C. 
Meadors  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

See,  also,  183  Ky.  47,  209  S.  W.  505. 

Stephens  &  Steely,  of  Williamsburg,  for 
appellant. 

Rose  &  Pope,  of  Williamsburg,  for  appel- 
lees. 

QDIN,  3.  This  appeal  Involves  the  suffi- 
ciency of  a  petition  for  a  new  trial  filed  in 
the  court  below  by  the  aouellant,  and  In  which 
it  was  alleged  that  In  Kovember,  1914,  plain- 
tiff and  her  husband  instituted  an  action 
against  the  defendants  seeking  a  rescission  of 
a  contract  executed  in  July,  1914,  and  upon  a 
trial  of  said  action  judgment  was  entered  in 
favor  of  defendants ;  from  said  Judgment  an 
appeal  was  taken  to  this  court  to  perfect 
w^hich  a  schedule  was  filed  with  the  circuit 
clerk  directing  that  he  copy  the  entire  record 
for  transmission  to  the  appellate  court.  The 
clerk  copied  the  entire  record,  with  the  excep- 
tion of  four  depositions  taken  In  rebuttal  by 
defendant,  and  which  depositions  were  before 
the  court  at  the  time  It  directed  that  a  judg- 
ment be  prepared.  For  the  purpose  of  draft- 
ing the  judgment  the  papers  were  taken  to 
the  oflice  of  defendants'  counsel,  since  which 
time  It  has  been  impossible  to  locate  the 
depositions  referred  to.  Defendants,  as  appel- 
lees on  the  former  appeal,  made  a  motion  to 
dismiss  said  appeal  because  the  record  was 
incomplete.  Appellant  thereupon  filed  a 
motion  to  continue  the  case  until  such  time  as 
the  depositions  could  be  supplied,  filing  atBda- 
Tits  in  support  of  the  motion,  and  asked  for 
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quent  to  the  rendition  of  the  judgment,  and 
therefore  had  the  charge  of  fraud  been  direct 
the  provision  of  the  sections  supra  would  not 
apply.  The  appeal  does  not  involve  the  rights 
of  any  person  under  disability;  no  unavoid- 
able casualty  or  misfortune  Is  alleged.  Appel- 
lant does  not  claim  to  come  under  the  pro- 
vision of  said  sections.  The  brief  is  but  a 
reargument  of  the  grounds  set  forth  in  the 
petition  for  rehearing  on  the  former  appeal. 
The  petition  alleges  the  facts  therein  contain- 
ed are  the  same  as  stated  in  the  petition  for 
rehearing.  Not  only  is  the  opinion  on  the 
former  appeal  conclusive  of  the  relief  sought, 
but  appellant  has  shown  no  ground  entitling 
her  to  a  new  trial. 

The  lower  court  did  not  err  in  sustaining 
the  demurrer  to  the  petition.  The  Judgment 
is  affirmed. 


RAU   at  al.  v.   ROWE. 

(Court  of  Appeals  of  Kentucky.    June  16, 
1920.) 

Exeoators  and  adnintetrators  «s»5l4— Widow 
who  mistakenly  failed  to  olalin  momptlon  and 
•xpendltnr*  entitled  to  allowano*  In  later  ac- 
count. 

A  widow  without  duldren,  who,  through 
mistake  and  inadvertence  of  herself  and  attor- 
ney in  presenting  pleadings,  did  not  assert,  in 
her  first  settlement  of  her  husband's  estate, 
daim  under  Kentucky  Sts.  {  1403,  for  $750  ex- 
emption as  widow  and  $282  expendeid  for  a 
monument,  is  entitled,  nevertheless,  to  present 
a  claim  and  have  it  allowed  out  of  moneys 
which  she  has  collected  as  rents. 

Appeal  from  Circuit  Court,  Fayette  County. 

Petition  for  settlement  of  the  estate  of  her 
deceased  husband  by  NeUie  B.  Rowe  against 
Sophie  Rau  and  others.  SYom  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Q.  C  Webb,  of  Lexington,  for  appellants. 
R.  U  Northcutt  and  R.  J.  Colbert,  both  of 
Lexington,  for  appellee. 

SAMPSON,  J.  This  Utigatlon  originated 
In  March,  1914,  when  Mrs.  Rowe  filed  her  pe- 
tition for  a  settlement  of  the  estate  of  her  de- 
ceased husband,  making  the  appellants,  So- 
phie Rau,  etc.,  parties  defendant.  After  Judg- 
ment the  case  came  to  this  court  on  appeal. 
See  opinion  in  168  Ky.  704,  182  S.  W.  846. 
The  Judgment  was  reversed,  with  directions 
to  enter  a  judgment  giving  Sophie  Ran,  etc., 
additional  credits.  Tills  was  done  when  the 
case  went  back  to  the  lower  court.  A  second 
(pinion  was  decided  on  another  branch  of  the 
case.  Rau  et  al.  v.  Rowe,  184  Ky.  841,  213  S. 
W.  226. 

Attet  the  death  of  Rowe  and  during  this 
litigation  his  wife,  the  appellee,  collected  $1,- 
237.50  in  rents  from  real  estate  which  belong- 


ed to  his  estate.  As  widow,  there  b^ng  no 
children,  she  was  entitled  to  an  exemption, 
under  section  1403,  Kentucky  Statutes,  of 
$750.  This  she  did  not  claim  in  her  first  set- 
tlement. She  expended  $282  for  a  monument 
which  she  caused  to  be  erected  over  the  grave 
of  her  husband,  but  she  had  not  made  daim 
for  this  sum. 

It  is  insisted  that  Mrs.  Rowe  is  not  oitltled 
to  assert  her  claim  for  $750  exemption  as 
widow  and  $282  expended  tar  a  monument, 
because  she  did  not  include  these  items  in 
her  first  settlement,  nor  imtil  all  moneys  ex- 
cept the  rents  of  the  estate  bad  been  di^ors- 
ed.  In  lesponae  to  this  she  pleads  that 
through  mistake  and  inadvertoice  of  herself 
and  attorney  in  preparing  the  pleadings  these 
two  items  were  omitted.  This  being  so,  she 
is,  as  a  matter  of  common  Justice  and  right; 
entitled  to  now  present  the  claim  and  have  it 
allowed  and  paid  out  of  the  $1,237.50  which 
she  collected  as  rents.  This  the  circuit  court 
did,  and  we  find  no  error  In  the  Judgment 

Judgment  affirmed. 


PITTSBURGH,  C,  C.  &  ST.  L.  RY.  CO.  T. 
CARMODY. 

(Court  of  Appeals  of  Kentucky.    Jime  18, 1920.) 

1.  Matter  aad  servant  «=3lOO(2)  —  Contraet 
that  railway  employi't  aooeptanoe  of  baneflts 
of  relief  d0|iartinent  should  bar  actios 
against  railroad  valid. 

While  Const,  f  186,  declaring  that  no  com- 
mon carrier  shall  be  permitted  to  contract  for 
relief  from  its  conmion-Iaw  liability,  wOi  pre- 
clude a  railroad  company  from  contracting 
against  liability  to  employ^  for  future  ne^ 
gence,  it  does  not  preclude  a  railroad  company 
from  making  settlement  with  an  employ^  for 
injuries  already  sustained;  consequently,  an 
agreement  between  an  employ^  and  a  volun- 
tary relief  department,  providing  for  relief  for 
injuries,  etc.,  that  acceptance  of  benefits  will 
bar  an  action  against  the  railroad  company,  is 
valid  where  the  employ^,  after  the  accident,  bad 
an  option  to  accept  the  benefits  or  reject  the 
same  and  assert  company's  liability. 

2.  Master  and  servant  ^=>I00(2)— Contract  giv- 
ing Injured  employ^  option  to  accept  bensflt 
in  lieu  of  asserting  employer't  liability  is  not 
against  publlo  policy. 

An  agreement  between  a  railway  employe 
and  a  relief  department  that  acceptance  of 
benefits  would  preclude  recovery  for  injuries 
resulting  from  the  company's  negligence  is  not 
contrary  to  pnltUc  poUcy,  for,  as  the  employe 
was  given  an  option  to  refuse  the  benefits,  the 
contract  amounted  to  no  more  than  settlement 

3.  Contracts  «=3l  10— Freedom  of  contraet  will 
not  be  restrictad  baoaose  contract  is  act  ad> 
vantageoHS. 

If  the  subject  of  the  contract  is  lawful  and 
the  parties  are  sui  juris,  the  right  to  contract 
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cannot  be  restricted  becaoae  the  contract  Is  to 
the  disadTaataxe  of  one  of  the  parties  mak- 
ing it 

4.  CoRtraots  «s»IO( I)— Contract  between  em- 
play*  and  rallw^r  relief  department  for  re- 
lease on  aeceptanoe  of  beneftts  net  bad  for 
want  of  mutiuUity. 

_  Where  the  contract  between  a  Tolvntary 
relief  department  of  a  railway  company  and  em- 
ploy^ who  made  small  qionthly  payments, 
which,  after  proyiding  for  varying  benefits  re- 
gardless of  the  company's  liabilny,  stipulated 
that  the  acceptance  of  benefits  should  release 
the  company  from  liability  for  its  negligence,  it 
is  not  bad  for  want  of  mutuality  where  the  com- 
pany administered  the  funds  and  agreed  to 
make  good  deficiencies. 

5.  Release  <&=939— Election  t«  accept  benefits 
held  to  bar  servant's  action  against  master, 
thoagh  all  benaflts  had  not  been  received. 

Where  an  agreement  between  railway  em- 
ployes and  a  relief  department  provided  that  the 
acceptance  of  benefits  for  injuries  should  re- 
lease railway  company  from  liability,  etc.,  and 
an  injured  employ^,  having  an  election,  accept- 
ed the  benefits,  such  election  is  a  defense  to  on 
action  against  the  railway  company,  though 
benefits  were  still  to  be  paid;  this  being  par- 
ticularly true  where  the  employ^  asserted  tlie 
benefits  were  to  accrue  daring  the  remainder  of 
bis  life. 

Ai^eal  from  Circuit  Court,  Jefferson 
County. 

Action  by  Thomas  Carmody  against  the 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company.  Prom  a  judgment  for 
plaintiff,  defendant  appals.  Reversed  and 
remanded. 

.  Trabue,  Doolan  &  Crawford  and  Chas.  W. 
Milner,  all  of  I^uisville,  for  appellant. 

Elmer  C.  Underwood,  J.  L.  Richardson,  and 
S.  L.  Trusty,  all  of  Louisrille,  for  appellee. 

HURT,  J.  The  appellee,  Thomas  Carmody, 
was  an  employ^  of  the  appellant,  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway 
Company,  for  the  performance  of  the  duties 
of  a  switchman  in  the  yards  of  the  appellant 
company  in  Louisville,  and  upon  its  moving 
trains  from  its  yards  in  Louisville  to,  other 
yards  and  tracts  of  appellant  near  JeSerson- 
vllle,  tnd.  The  appellant  was  a  common  car- 
rier. Carmody  instituted  this  action  against 
the  railway  company  and  one  of  its  employes, 
alleging  that  on  November  24,  1905,  as  the 
result  of  the  negligence  of  the  defendants,  he 
was  severely  and  permanently  Injured,  and 
sought  a  recovery  of  damages  as  compensa- 
tion tor  his  injuries.  The  appellant  company 
hy  the  first  paragraph  of  Its  answer  denied 
the  alleged  negligence,  and  by  a  second  para- 
graph of  Its  answer,  au  amended  answer,  and 
answer  to  an  amendment  petition,  pleaded 
as  a  bar  to  the  prosecution  of  the  action,  in 
substance,  that  during  a  long  time  it  in  con-  [ 


junction  with  Its  employes  had  been  main- 
taining, in  connection  with  its '  organization 
and  conduct  of  its  business  as  a  common  car- 
rier, a  department  which  was  known  as  the 
Voluntary  Relief  Department  of  the  Penn- 
sylvania Lines  West  of  Pittsburgh;  that  the 
department  was  an  organization  for  the  pur- 
pose of  providing  indemnity  for  the  employes 
of  appellant  In  the  event  of  injury,  sickness, 
or  death,  and  that  the  Indemnity  was  due  and 
payable  to  the  employes  when  injured,  wheth- 
er the  Injury  was  the  result  of  the  negUgence 
of  the  railway  company  or  of  the  employ^ 
himself,  or  whether  there  was  negligence  on 
the  part  of  any  one;. that  the  department  was 
maintained  by  contributions  of  the  employes 
who  were  members  thereof  at  fixed  rates  and 
stated  intervals,  and  by  contributions  of  the 
appellant.  It  having  agreed  upon  Its  part,  and 
as  a  part  of  the  contract  of  the  organization 
of  the  department,  that  It  would  pay  the  ex- 
penses and  costs  of  the  operation  and  main- 
taining of  the  department  and  pay  any 
deficit  that  might  result  from  the  sums  paid 
in  by  the  employe  members  l>elng  insuffidoit 
to  p&s  the  Indemnities  or  benefits  to  whlcb 
sick  or  injured  employes  were  entitled,  or 
pay  death  benefits  under  and  In  accordance 
with  the  rules  and  regulations  of  the  depart- 
ment; that  at  the  time  and  before  the  In- 
juries suffered  by  the  appellee  he  had,  upon 
his  application,  become  a  member  of  the 
Voluntary  Relief  Department,  and  was  a 
member  thereof  In  good  standing  at  the  time 
of  his  Injuries,  and  was  entitled  to  the  bene- 
fits of  the  organization  in  accordance  with 
its  rules  and  regulatiotks,  and  entitled  to  re- 
ceive the  benefits  allowed  by  the. department 
from  Its  relief  fund  for  injury,  slclmess,  or 
death;  that  in  becoming  a  memt>er  of  the  de- 
partment the  appellee  had  agreed  to  and  with 
the  department  and  appellant  that  if  he 
should  accept  benefits  from  the  relief  funds  of 
the  department  for  injuries  suffered  by  him  or 
death  such  acceptance  would  work  a  release 
of  any  claim  for  damages  against  the  appel- 
lant arising  from  the  injury  or  death;  that 
when  he  received  the  injury  complained  of  by 
him  the  appellee  was  at  liberty  either  to  ac- 
cept the  benefits  provided  by  the  Voluntary 
Relief  Department  or  to  assert  a  claim  for 
compensation  against  the  appellant  by  way  of 
action  for  damages ;  that  after  be  sustained 
the  injury  the  appellee  voluntarily  elected  to 
accept  the  benefits  provided  by  the  depart- 
ment from  its  relief  funds,  and  that  such 
benefits  were  paid  to  him  thereafter  until 
April  30,  1906,  when  he  had  received  in  bene- 
fits the  sum  of  $225,  and  at  that  time,  under 
the  terms  and  conditions  of  his  membership, 
his  right  to  receive  further  benefits  ceased; 
that  by  his  election  to  receive  the  benefits 
provided  under  the  rules  and  regulations  of 
the  relief  department  and  bis  acceptance  of 
them  he  bad  thereby  released  any  claim  for 
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damages  whicb  be  bad  against  appellant 
growing  oat  bf  bis  Injury;  and  that  he  bad 
thereafter  Instituted  tbU  action  without  hav- 
ing returned  or  offered  to  return  the  funds 
which  be  had  received  from  the  relief  de- 
partment, and  which  he  would  not  have  re- 
ceived but  for  bis  election  to  accept  same  and 
to  waive  any  claim  which  he  had  against  ap- 
pellant. A  copy  of  the  appellee's  application 
for  membership  in  the  department  and  a  copy 
of  the  regulations  of  the  Voluntary  Relief 
Deimrtment  were  filed  with  tbe  answer  as  a 
part  thereof.  Tbe  answer  and  amended  an- 
swer contained  the  averment  that  tbe  applica- 
tion of  appellee  to  become  a  member  of  the 
Voluntary  Belief  Department  which  appellee 
bad  subscribed  and  agreed  to  contained  tbe 
following  stipulation: 

"I  agree  that  tbe  acceptance  of  benefits  from 
said  relief  fnnd  for  injury  or  death  shall  op- 
erate as  a  release  from  all  claims  for  damages 
against  said  company  (the  appellant),  arising 
from  such  injury  or  death,  wliich  could  be 
made  by  or  through  me,  and  that  I  or  my 
legal  representatives  will  ezecate  such  further 
instrument  as  may  be  necessary  formally  to  evi- 
dence such  acquittance." 

The  regulations  of  the  Voluntary  Relief  De- 
partment were  alleged  to  contain  tbe  above- 
quoted  sUplatlou  and  In  addition  thereto  tbe 
following: 

"Should  a  member  or  his  legal  representative 
bring  suit  against  either  of  the  companies  now 
associated  in  administration  of  the  relief  de- 
portment, or  that  may  hereafter  be  so  associ- 
ated, for  damages  on  account  of  injury  or  death 
of  such  member,  payment  of  benefits  from  the 
relief  fund  on  account  of  tbe  same  shall  not 
be  made  until  such  suit  is  discontinued.  If 
prosecuted  to  judgment  or  compromised,  any 
payment  of  judgment  or  amount  in  compromise 
shall  preclude  any  claim  upon  the  relief  fund 
for  such  injury  or  death." 

To  tbe  above  plea  in  bar  of  tbe  action  a 
demurrer  was  sustained,  it  being  the  opin- 
ion of  the  learned  trial  judge  that  the  facts 
stated  did  nqt  constitute  an  estoppel  to  or 
other  valid  defense  to  the  action.  A  trial  of 
tbe  action  resulted  In  a  verdict  and  judg- 
ment  for  tbe  appellee,  and  the  railway  com- 
pany appeals,  and  relies  solely  for  a  reversal 
of  the  judgment  ui)on  its  contention  that  tbe 
court  was  In  error  in  sustaining  the  demurrer 
to  the  recited  pica  in  bar  and  denying  It  a 
defense  founded  upon  the  facts  therein  al- 
leged. 

The  appellee  earnestly  insists  that  the  plea 
Is  insufficient  in  law  for  three  principal  rea- 
sons: First.  The  contract  alleged  by  appel- 
lant to  have  existed  l)etween  it  and  the  appel* 
lee  and  the  Voluntary  Relief  Department  was 
prohibited  by  section  106  of  the  Constitution, 
and  was  void  as  against  the  public  policy  of 
tbe  state.  Second.  Tbe  contract  was  not 
mutuni,  nor  supported  by  any  consideration 
coming  from  tbe  appellant,  and  therefore  was 


not  binding,  niird.  Tbe  regulations  of  Out 
Voluntary  Relief  Department,  togetiier  with 
the  admissions  of  the  answers  as  amended, 
show  that  tbe  appellee  was  entitled  to  receive 
benefits  from  tbe  r^ief  fund  of  the  dqiart- 
ment  during  his  entire  life,  and  that  It  oeaaed 
to  pay  the  benefits  after  having  paid  $225  on 
April  30,  1906,  after  which  the  action  was  In- 
stituted. 

[1-3]  (a)  Section  196  of  tbe  Gonstitntlon 
renders  void  any  contract  which  is  prohibited 
by  Its  provisions.  The  portion  of  section  198 
which  is  relied  upon  as  prohibitive  of  tbe  con- 
tract alleged  is  as  follows:  "No  common  car- 
rier shall  be  permitted  to  contract  for  rdief 
from  Its  common-law  liability."  The  oom- 
mon-law  liability  of  a  railroad  company  to 
one  of  Its  employes  for  an  Injury  sustained 
by  the  employe  and  resulting  from  tbe  neg- 
ligence of  tbe  railroad  company  was  to  com- 
pensate the  employe  for  the  damages  sus- 
tained by  him  by  reason  of  tbe  injury.  It 
may  be  conceded  that  a  contract  mtered  into 
between  a  railroad  company  and  one  of  its 
employes,  by  the  terms  of  whlcb  It  Is  ex- 
tracted that  the  company  shall  not  be  liable 
for  damages  because  of  an  injury  which  may 
be  thereafter  suffered  by  tbe  employe  on  ac- 
count of  the  negligence  of  tbe  company,  is 
void  as  against  public  policy,  as  well  as  oon; 
travening  tbe  provisl<ms  of  tbe  Constitntion, 
supra;  but  to  deny  to  a  railroad  company 
and  one  of  its  employes  the  power  to  agree 
upon  a  Unding  settlement  of  tbe  amount  of 
the  damages  to  which  tbe  employe  is  entitled 
for  an  Injury  suffered  by  bim  on  account  of 
tbe  negligent  act  of  the  company,  and  to  deny 
to  the  company  the  right  to  pay  tbe  employe 
the  damages  which  the  latter  is  willing  to  re- 
ceive In  settlement  of  bis  claim,  and  to  tbe 
employe  the  power  and  right  to  contract  for 
such  settlement  and  to  receive  payment,  would 
compel  all  such  adjustment  to  be  made  at  tbe 
end  of  litigation  and  by  the  judgment  of  a 
court,  which  is  contrary  to  the  public  policy 
of  this  and  every  other  state.  It  Is  evident 
that  it  -is  the  liability  for  a  future  injury 
which  tbe  railroad  company  is  problUted 
from  contracting  against,  and  not  a  liability 
for  an  Injury  from  negllgebce  whidi  has  al- 
ready occurred.  Several  states  have  consti- 
tutional provisions  and  statutes  with  provi- 
sions similar  to  section  106,  supra,  and  In  no 
one  of  them  has  tbe  provision  t)eeu  so  con- 
strued as  to  prevent  an  accord  and  satisfac- 
tion between  tbe  carrier  and  one  of  Its  em- 
ployes for  tbe  claim  of  tbe  employe  for  an 
injury  which  has  already  been  suffered  In 
tbe  contract  which  appellant  relied  upon,  as 
embraced  in  its  answers  and  in  the  regula- 
tions of  the  Voluntary  Relief  Department, 
whlcb  were  presented  as  a  part  of  the  an- 
swer, there  was  no  attempt  by  tbe  appellant 
to  contract  for  relief  against  Its  common-law 
liability,  or  any  liability  to  which  it  was 
subject,  or  to  limit  sucb  IlaUIity.    Xhe  ooo- 
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tract  provided  a  means  of  Indemnity  for 
the  employs  when  disabled  from  sickness  or 
Injury,  and  so  whether  the  injury  arose  from 
bis  own  negligence  or  that  of  another,  or 
from  unavoidable  accident,  without  fault  of 
any  one;  but  when  the  injury  suffered  was 
attributable  to  the  negligence  of  api>eUant  it 
did  not  affect  any  cause  of  action  which  the 
employe  had  against  appellant  for  damages 
on  account  of  the  Injury,  until  by  Ills  own 
voluntary  action  the  employe  elected  to  re- 
ceive the  benefits  provided  by  the  Voluntary 
Relief  Department  as  compensation  for  the 
Injury,  and  when  be  did  so  in  consideration 
of  the  benefits  to  be  received  he  contracted  to 
release  his  claim  against  appellant.  The  con- 
tract in  no  way  limited  the  liability  of  appel- 
lant,* nor  was  it  released  from  liability  to  an 
action  for  damages  for  an  injury  to  the  em- 
ploye from  negligence;  but  It  was  the  accept- 
ance of  the  benefits  of  the  relief  department 
as  a  satisfaction  of  the  claim  for  damages 
against  appellant  which  worked  the  release, 
and  this  had  to  occur,  according  to  the  con- 
tract, after  the  injury  had  been  sustained. 
It  Is  a  contract  to  settle  the  past  and  not 
one  providing  for  the  future.  A  contract  to 
be  against  public  policy  must  be  such  a  one 
as  has  a  mischievous  tendency  and  in  some 
way  militates  against  the  public  welfare  and 
the  rights  of  the  public.  It  cannot  be  suc- 
cessfully asserted  that  the  «ontract  under 
consideration  has  any  such  effect.  A  con- 
tract -v^hlch  has  the  effect  of  enabling  an  em- 
ploye to  receive  indemnity  for  injuries  from 
sickness  and  accident,  and  does  not  take  any 
right  of  action  for  negligent  injury  away 
from  him,  except  by  his  own  election  and 
after  the  Injury  has  occurred,  when  he  is 
free  to  sue  for  his  injury  or  to  settle  the 
claim  by  contract,  does  not  appear  to  carry 
with  it  any  tendency  to  mischief  nor  con- 
travene any  public  right  In  any  discernible 
way.  The  right  to  contract  is  a  right  vouch- 
safed to  every  citizen  by  the  law  of  the  land, 
if  the  subject  of  the  contract  is  a  lawful  one 
and  the  person  making  same  is  sui  juris,  and 
the  exercise  of  the  right  does  no  injury  to  the 
public.  Because  a  man  makes  a  contract 
which  is  bad,  and  not  the  best  one  which  he 
might  make  under  the  circumstances,  is  no 
reason  for  taking  away  from  him  the  right  to 
contract  about  his  own  affairs,  nor  Is  such  a 
reason  sufficient  to  set  aside  a  contract  nn- 
derstandlngly  made  with  all  the  facts  before 
him.  Contracts  similar  to  the  one  relied 
upon  by  appellant  have  been  under  considera- 
tion by  the  courts  in  various  jurisdictions, 
in  some  of  which  were  constitutional  and 
statutory  provisions  similar  to  that  embraced 
in  section  196  of  our  Constitution,  and  where 
it  was  violative  of  the  public  policy  to  permit 
a  common  carrier  to  contract  for  relief 
against  its  common-law  liability;  and,  while 
all  of  the  courts  have  not  agreed,  the  great 
weight  of  authority  is  to  the  effect  that  such 
222  S.W.-«8 


a  contract  does  not  contravene  a  soimd  public 
policy. 

The  trend  of  authority  may  be  ascertained 
from  the  following  decisions:  Johnson  v. 
Railway  Co.,  58  S.  O.  488,  36  S.  E.  851 ;  Petty 
y.  Brunswick  &  Western  Ry.  Co.,  109  Ga.  666, 
35  S.  E.  82;  Eckman  v.  Railroad  Co.,  169  111. 
312,  48  N.  E.  496,  38  L.  R.  A.  750;  Johnson  v. 
Railroad  Co..  163  Pa.  127,  29  Atl.  854;  Rlngle 
V.  Railroad  Co.,  164  Pa.  529,  30  Atl.  492,  44 
Am.  St.  Rep.  628;  Fuller  v.  B.  &  O.  Employ- 
ers' R.  Ass'n,  67  Md.  433,  10  Atl.  237 ;  Spltze 
V.  Railroad  Co.,  75  Md.  162,  23  Ati.  307,  32 
Am.  St.  Rep.  378;  Lease  v.  Pennsylvania  Co., 
10  Ind.  App.  47,  87  N.  E.  423;  Pittsburgh, 
etc,  Ry.  Co.  v.  Moore,  162  Ind.  345,  53  N.  E. 
290,  44  L.  R.  A.  638;  P.,  C,  C.  &  St.  L.  Ry. 
Co.  V.  Cox,  55  Ohio  St.  497,  45  N.  E.  641,  35 
L.  R.  A  507;  Maine  v.  Railway  Co.,  109 
Iowa,  260,  70  N.  W.  630,  80  N.  W.  315;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Bell,  44  Neb.  44,  62  N. 
W.  314;  Donald  v.  Railway  Co.,  93  Iowa,  284, 
61  N.  W.  971,  83  li.  B.  A.  492;  Shaver  v.  Penn- 
sylvania. Co.  (C.  C.)  71  Fed.  931;  Otis  v. 
Penna.  Co.  (C.  C.)  71  Fed.  136;  State  v.  RaU- 
road  Co.  (C.  0.)  36  Fed.  655;  Owens  v.  Rail- 
road Co.  (C.  C.)  35  Fed.  715,  1  L.  R.  A.  75; 
Chicago,  B.  &  Q.  R.  Co.  v.  Curtis,  51  Neb.  442, 
71  N.  W.  42,  66  Am.  St.  Rep.  456;  Graft  v. 
Railway  Co.  (Pa.)  8  Atl.  206;  Martin  v.  B.  & 
O.  R.  Co.  (C.  C.)  41  Fed.  125;  B.  &  O.  v. 
Bryant,  9  Ohio  Clr.  Ct.  B.  332;  Day  v.  Atlan- 
tic Coast  Line,  179  Fed.  26,  102  C.  C.  A.  654; 
Judy  v.  Louderman,  48  Ohio  St.  562,  29  N.  E. 
181;  Atlantic  Coast  Line  R.  Co.  v.  Beazley, 
54  Fla.  311,  45  South.  761;  Hamilton  v.  R. 
R.  Co.  (C.  C.)  118  Fed.  92;  Johnson  v.  C.  & 
S.  R.  Co.,  55  S.  C.  152,  32  8.  E.  2,  33  S.  E. 
174,  44  L.  R.  A.  645;  King  v.  Railroad  Co., 
157  N.  C.  44,  72  S.  E.  801,  48  L.  R.  A.  (N.  S.) 
450;  Harrison  v.  A.  Midland  B.  Co.,  144  Ala. 
246,  40  South.  394,  6  Ann.  Cas.  804;  Drobney 
V.  Lukins,  etc.,  204  Fed.  11 ;  Pennsylvania  Co. 
V.  Reager's  Adm'r,  152  Ky.  824,  154  S.  W. 
412,  52  L.  R.  A  (N.  S.)  841,  Ann.  Cas.  1915B, 
312. 

[4]  (b)  The  contract  Is  not  unenforceable 
for  want  of  mutuality  and  consideration. 
While  the  appellee  and  other  employes  of  the 
various  railroads  which  jointly  administered 
the  affairs  of  the  Voluntary  Relief  Depart- 
ment each  contributed  to  the  funds  of  the 
department  a  small  sum  from  his  wages  each 
month,  yet  they  received  the  entire  benefits 
of  the  fund.  The  amount  of  the  benefits 
when  paid  to  an  employe  was  not  controlled 
by  the  sum  paid  in  by  him  nor  the  state  of 
the  treasury  of  the  department.  The  appel- 
lant, together  with  the  other  railroads  who 
were  interested  in  administering  the  depart- 
ment, paid  all  the  expenses  of  the  adminis- 
tration of  the  department,  supplied  at  Its  ex- 
pense the  necessary  facilities  for  conducting 
its  business,  held  the  funds  of  the  department 
and  was  responsible  for  their  safe-keeping, 
and  agreed  to  pay  Into  Its  treasury  the  sums 
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necessary  to  cover  any  deficits  which  might 
arise  therein  from  the  contributions  of  the 
employga  at  any  time  not  being  sufficient  to 
meet  the  demands  of  the  treasury,  In  paying 
the  benefits  to  which  the  members  were  en- 
titled on  account  of  disablement  from  stclt- 
ness,  accident,  or  injury  of  any  Idnd,  under 
the  r^ulationa  of  the  department.  The 
agreement  made  by  the  company  and  the 
employes  was  concurrent  and  obligatory  upon 
both,  and  each  agreed  to  pay  in  consideration 
of  the  promises  and  payments  by  the  others. 
Discussing  a  contract  not  exactly  like  the 
one  under  consideration  here,  but  containing 
the  same  essential  features,  it  was  said  In 
Petty  T.  Brunswick  &  Western  By.  Co., 
supra: 

"That  such  a  contract  secured  to  an  employ^ 
substantial  benefits,  and  that  the  master  eon- 
tribnted  to  ^e  fund  for  the  payment  thereof, 
constituted  a  valuable  oonsideration  as  to  the 
employ^;  and  this  is-  true  though  he  bimselt 
made  a  small  monthly  contribution  to  that  fund. 
A  contract  of  this  kind  la  not  wanting  in  mu- 
tuaUty." 

In  Railway  Co.  t.  Cox,  55  Ohio  St  516,  45 
N.  E.  645,  35  L.  R.  A.  507,  touching  a  similar 
contract,  the  court  said: 

"The  promises  are  concurrent  and  obligatory 
upon  both;  both  promise  and  both  pay  in  con- 
sideration of  promises  and  payments  by  the 
other;  and  the  fact  that  third  persons  are  inter- 
ested does  not  impair  the  force  of  the  obliga- 
tion. If  these  stipulations  do  not  supply  con- 
sideration it  woald  be  difficult  to  frame  such 
as  would;  and  there  being  express  assent  to  the 
terms  of  the  contract  by  both  parties,  the  ele- 
ment of  mutuality  is  not  wanting." 

The  same  views  as  the  above  are  expressed 
in  Judy  V.  Louderman,  48  Ohio  St.  562,  29  N. 
E.  181;  Lease  v.  Penna.  Co.,  10  Ind.  App.  47, 
37  N.  E.  423,  and  Otis  v.  Penna.  Co.,  supra. 

[5]  (c)  It  is  insisted  for  appellee  that  the 
pleadings  admit  that  his  injurj-  was  such  that 
by  reason  of  the  rules  and  regulations  of  the 
relief  department  he  was  entitled  to  receive 
benefits  for  a  greater  length  of  time  than 
same  were  i>aid  to  him,  and  that  at  the  time 
of  the  institution  of  this  action  he  was  still 
entitled  to  receive  benefits,  although  the  re- 
lief department  had  then  ceased  to  pay  them 
to  him.  It  is  urged  that  the  plea  in  bar  is 
insufficient,  in  that  it  does  not  aver  that  the 
appellee  had  received  all  the  benefits  which 
under  the  contract  he  was  entitled  to  receive ; 
the  allegation  upon  that  subject  being  a  con- 
clusion and  not  an  averment  of  facts  which 
show  a  complete  satisfaction,  treating  the  ac- 
ceptance of  the  relief  department  contract  as 
an  accord  of  the  claim  of  appellee  for  dam- 
ages for  his  injuries.  This  contention  would 
be  correct  if  the  contract  which  constitutes 
the  accord  provided  that  the  accord  should 
be  satisfied  in  full  before  It  should  be  a  bind- 
ing settlement  and  obligatory  upon  the  ap- 
pellee.   There  can  be  no  dispute  of  the  com- 


mon-law principle  that  where  an  accord  is 
based  upon  a  contract  or  agreement  which 
provides  for  the  performance  of  certain  acts 
in  satisfaction  of  the  cause  of  action  to  be  re- 
leased the  satisfaction  and  release  Is  not 
effected  until  a  fnU  performance  has  oc- 
curred. Whoe,  however,  the  accord  consists 
of  a  promise  or  of  the  making  of  a  contract  to 
be  performed  In  the  future,  and  this  promise 
or  contract  is  accepted  In  satisfaction  of  the 
cause  of  action,  the  cause  of  action  Is  re- 
leased, and  the  party  releasing  the  cause  of 
action  which  he  liad  and  acc^tlng  the  prom- 
ise in  satisfaction  of  it  must  thereafter  look 
to  the  promise,  and  not  his  original  cause  of 
action.  1  R.  C.  L.  199.  200;  B.  &  W.  By.  Co. 
V.  Clem,  80  Ga.  589,  -7  S.  E.  84.  It  U  evident 
in  the  instant  case,  and  the  averments  of  the 
answer  and  its  amendments  substantially  al- 
leged, that  the  appellee  after  receiving  his  in- 
Jury  accepted  the  benefits  provided  by  the 
relief  departmoit  and  ther^y  elected  to  re- 
lease the  appellant  from  his  cause  of  actiim, 
and  as  an  accord  and  satisfaction  of  the 
claim  which  he  had  against  appellant  agreed 
to  acc^t  and  to  receive  the  benefits  pro- 
vided for  him  by  the  regulations  and  provi- 
sions of  the  relief  department  It  would 
appear  that  this  Is  conclusively  true  if  appel- 
lee's contoitlon  as  to  the  construction  of  the 
relief  department  contract  is  correct,  and 
that  under  same  he  was  entitled  to  receive 
the  benefits  during  his  lifetime,  since,  if 
there  was  no  release  of  his  cause  of  action 
against  appellant  until  the  reli^  department 
had  paid  to  him  all  the  ben^ts  to  which  he 
was  entitled  under  it,  there  would  be  no  set- 
tlement and  release  of  tlie  cause  of  action 
during  the  lifetime  of  the  appellee.  Such  was 
evidently  not  the  intention  of  the  parties  In 
making  the  relief  d^»artment  contract.  As 
said  in  Pennsylvania  Co.  v.  Chapman,  220 
111.  428,  77  N.  K  248,  although  in  that  case 
the  conclusion  was  different  from  the  one 
here  arrived  at: 

"The  agreement  on  the  part  of  the  plaintiff 
that  the  acceptance  of  benefits  from  the  relief 
fund  should  operate  as  a  release  of  all  claim 
for  damages  against  the  company  is  to  be  con- 
strued in  connection  with  the  by-laws,  which 
amount  to  an  agreement  on  the  part  of  the 
relief  department  that  it  would  pay  him  cer- 
tain specified  benefits." 

The  contract  under  which  the  relief  de- 
partment was  created  and  conducted  provid- 
ed for  certain  benefits  to  which  its  members 
were  entitled  in  case  of  disablement  from 
sickness  or  accident  and  for  injury  frcHn  the 
negligence  of  the  employer,  If  the  injured 
employe  agreed  to  accept  them  in  lieu  of  his 
claim  for  damages  against  the  employer,  and 
it  was  agreed  that  if  the  employe  elected  to 
receive  such  benefits  his  action  in  so  doing 
operated  to  release  his  claim  against  appel- 
lant for  damages.  He  was  to  receive  com- 
pensation for  his  injuries  one  time  but  not 
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twice.  The  banning  to  accept  of  the  bene- 
fits of  the  relief  department  by  the  Injured 
employe  was  a^eed  upon  between  employer 
and  employe  as  the  act  determinative  of  the 
fact  that  the  agreement  between  them  that 
Uie  employe  had  acc^ted  the  benefits  of  the 
provisions  of  'the  relief  department  contract 
as  an  accord  and  satisfaction  of  bis  claim 
for  damages  had  been  entered  into.  Among 
the  courts  there  has  not  been  entire  agree- 
ment as  to  the  effect  of  the  acceptance  of 
benefits  under  a  contract  similar  to  the  re- 
lief department  contract  here;  certain  of 
them  holding  that,  to  cause  such  acceptance 
to  work  a  rdease  of  the  employe's  claim  for 
damages  against  the  employer,  in  addition  to 
the  acceptance  of  benefits  it  must  also  be 
shown  that  the  relief  department  had  per- 
formed its  entire  contract;  while  the  holding 
of  the  others  has  been  to  the  effect  that  the 
acceptance  of  benefits  worked  an  acceptance 
of  the  relief  department  contract  as  an  ac- 
cord and  satisfaction  of  the  employe's  right 
of  action  against  the  employer  and  a  release 
of  same,  and  thereafter  each  of  the  parties 
must  look  to  the  contract  which  had  been 
entered  into  as  an  accord  and  satisfastion, 
and  the  employe  must  depend  upon  its  en- 
forcement for  his  compensation.  The  latter 
seems  to  be  the  more  logical  conclusion  from 
the  necessary  lesults  of  the  transaction.  Dis- 
cussing this  phase  of  the  results  of  such  a 
contract,  in  Johnson  v.  Railway  Co.,  68  S.  C. 
488,  36  S.  E.  851,  the  court  said: 

"If  the  contract  set  up  in  the  answer  is  a 
valid  contract,  and  plaintiff  has  elected  to  ac- 
cept and  has  accepted  benefits  thereunder,  he 
could  not  escape  the  contract  of  release  because 
a  full  tender  of  all  payments  due  under  the  con- 
tract had  not  been  made  to  him.  By  the  con- 
tract and  election  to  accept  certain  benefits  and 
payments,  he  released  the  defendant  from  lia- 
bility. The  consideration  for  the  release  was 
the  obligation  or  promise  of  the  association  to 
do  certain  things  and  the  release  was  not  con- 
ditioned on  foil  performance  by  the  association. 
For  full  performance  of  the  contract  by  the 
association,  the  plaintiff,  •  •  •  has  his  rem- 
edy under  the  contract" 

In  Petty  v.  Brunswick  &  Western  Ry.  Oo., 
109  Ga.  666,  35  S.  E.  82,  the  court,  consider- 
ing a  contract  similar  to  the  one  here  relied 
upon,  said: 

"The  acceptance  by  an  injured  employe  of  any 
benefit  under  a  contract  of  the  kind  *  •  • 
is  an  election  on  his  part  to  look  ezclosively  to 
that  source  for  compensation  on  account  of  the 
injury,  and  amounts  to  a  complete  accord  and 
satisfaction  of  his  daim  for  damages  against 
his  master  therefrom  arising." 

Hence  it  would  appear  that  the  appellee, 
by  the  acceptance  of  benefits  under  the  relief 
des>artment  contract  because  of  his  injury,  ac- 
cepted that  contract  with  its  promised  obli- 
gations as  an  accord  and  satisfaction  of  his 
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claim  for  damages  against  appellant  and  re- 
leased  the  claim  against  appellant,  and  upon 
the  failure  of  the  reUef  department  to  per- 
form its  contract  the  appellee  was  relegated 
to  his  remedies  upon  and  under  that  contract. 
Henna.  Co.  v.  Reag<er's  Adm'r,  152  Ky.  824, 
1S4  S.  W.  412,  62  L.  R.  A.  (N.  S.)  841,  Ann. 
Cas.  1015B,  312.  It  was  therefore  not  nec- 
essary for  the  appellant  to  aver  a  complete 
performance  of  the  contract  by  the  relief  de- 
partment, but  it  was  sufficient  to  allege  as  a 
defense  that  the  appellee  had  agreed  to  accept 
the  benefits  provided  by  the  contract  of  the 
relief  department  as  compeo8Btl<m  for  his 
injury  as  an  accord  and  satisfaction  of  It, 
and  that  his  claim  against  appellant  was  re- 
leased in  consideration  of  that  contract.  This 
the  answer  substantially  alleged. 

The  trial  court  was  therefore  In  error  In 
sustaining  a  demurrer  to  the  plea  In  bar,  and 
the  judgment  Is  therefore  reversed,  and  oauae 
remanded  for  proceedings  not  Inconsistent 
WlQi'thls  opinion. 


SIMONS  V.  SCOTT  at  al. 

(Court   of   Appeals    of   Kentucky.     June   18, 
1920.) 

States  «=>53— State  tax  oom  mission  can  re- 
move revenue  atents  at  will.' 
Under  Laws  1918,  c.  56,  providing  merely 
that  the  tax  commission,  a  continuing  body, 
shall  appoint,  direct,  control,  and  supervise 
revenue  agents,'  and  saying  nothing  as  to  term, 
it  may  remove  them  without  cause  or  hearing. 

Appeal  from  Circuit  Court,  Franklin 
County. 

Suit  by  A.  H.  Simons  against  J.  A.  Scott 
and  others  for  Injunction.  E^rom  an  adverse 
judgment,  plaintiff  appeals.    Affirmed. 

Gifford  &  Steinfleld  and  L.  S.  Leopold,  all 
of  Louisville,  for  appellant. 
Ohas.  I.  Dawson,  Atty.  Gen.,  for  appellees. 

CARROLL,  O.  3.  On  January  3,  1920,  the 
appellant,  A.  H.  Simons,  was  appointed  rev- 
enue agent  for  the  state  at  large  by  the  state 
tax  commission,  and  on  March  13,  1920,  was 
summarily  removed  as  such  revenue  agent 
by  the  state  ta^  commission  without  notice 
or  any  cause  being  assigned  for  the  removaL 
Soon  after  this  Simons  brought  this  suit  in 
the  Franklin  pircuit  court,  seekiiig  to  com- 
pel by  injunction  the  state  tax  oonunissiou 
to  rescind  its  order  of  removal  and  reinstate 
him  as  revenue  agent,  upon  the  grounds  that 
his  appointment  run  for  a  term  of  four  years, 
or,  if  this  was  not  so,  he  could  only  be  re- 
moved (if  at  all)  for  a  suflScient  cause  afta: 
notice  and  opportunity  to  be  heard.  The  cir- 
cuit court  sustained  a  general  demurrer  to 
the  petition,  and,  Simons  declining  to  plead 
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further,'  bis  petitloD  was  dismissed,  and  he 
aj)i>eal8. 

The  state  tax  commlssloii  contends  that 
It  had  the  power,  In  the  exercise  of  the  dis- 
cretion vested  In  It,  to  remove  Simons  at  any 
time  without  notice  or  cause  or  opportunity 
to  be  heard,  and  if  It  did  have  the  power 
claimed  the  Judgment  must  be  affirmed. 

In  18S0  the  Legislature  enacted  a  statute 
(Laws  1880,  c.  1312)  giving  authority  to  the 
auditor  of  state  to  appoint  revenue  agents 
"subject  to  removal  at  pleasure  by  the  audi- 
tor." In  1902  (Laws  1902,  c.  128,  art  15)  the 
act  of  1880'  was  so  amended  as  to  provide 
that  the  term  of  revenue  agents  for  the  state 
at  large  should  be  four  years.  In  1906  (Laws 
1906,  a  22,  art.  17)  the  statute  relating  to 
revenue  agents  was  again  amended  so  as  to 
read  that  tlie  auditor  may  appoint  "not  ex- 
ceeding four  revenue  agents  from  the  state 
at  large,  whose  term  of  office  shall  be  the 
same  as  that  of  the  auditor  and  expire  at  the 
same  time,  unless  they  or  any  of  them  are 
removed  by  him." 

In  1918  (Laws  1918,  c.  55)  the  Legislature 
took  from  the  auditor  the  appointment  and 
control  of  revenue  agents  and  placed  "the  ap- 
pointment, supervision,  control,  and  direction 
of  revenue  agents"  in  the  state  tax  commis- 
sion. This  1918  act,  however,  did  not  at- 
tempt to  change  in  any  manner  the  provi- 
sions of  the  old  law  reioilaling  the  powers 
and  duties  of  revenue  agents;  it  merely  trans- 
ferred their  appointment  and  control  from 
the  auditor  of  state  to  the  state  tax  commis- 
sion, to  which  body  the  Legislature  had  con- 
tided  the  power  to  supervise  the  assessment 
of  all  property  in  the  state. 

In  the  consideration  of  this  case,  It  Is  not 
pertinent  to  inquire  into  the  powers  and  du- 
ties of  revenue  agents,  as  the  sple  question 
presented  by  the  record  is  the  power  of  the 
state  tax  commission  to  summarily  remove 
Simons  without  cause  or  opportunity  to  be 
heard,  and  the  solution  of  this  question  must 
be  determined  from  a  consideration  of  the 
terms  of  the  act  of  1918,  because  the  appoint- 
ment and  control  of  revenue  agents,  without 
limitation  or  restriction,  was  placed  by  it  in 
the  hands  of  the  state  tax  commission. 

TJnder  the  act  of  1906,  it  may  be  said  that 
revenue  agents  did  have  a  term  coincident 
with  that  of  the  auditor,  whose  term  was  and 
Ig  four  years.  But  the  state  tax  commission, 
which  Is  composed  of  three  members,  cannot 
be  said  to  have  any  definite  term  of  office, 
such  as  the  auditor;  It  is  a  continuing  body, 
or,  at  any  rate,  a  body  the  personnel  of  which 
does  not  necessarily  change  every  four  years, 
and  therefore  the  provision  of  the  act  of  1906, 
relating  td  the  term  of  these  agents,  can  have 
little  to  do  with  the  question  before  ns.  The 
net  of  1918  does  not  fix  any  term;  does  not 
say  when  the  term  shall  begin  or  end,  or  any- 
thing about  removal.  It  merely  provides  that 
the  tax  commission  shall  appohut,  direct,  con- 


trol, and  svpervise  revenue  agents,  ttiereby 
plainly  Indicating  a  purpose  to  leave  to  the 
commission  the  power  not  only  to  appoint 
but  to  dismiss. 

If  the  statute  had  provided  that  revenue 
agents  could  only  be  removed  for  cause  and 
after  notice  and  c^^xtrtunity  to  be  heard,  or 
if  they  had  been  appointed  for  a  term,  the 
state  tax  commission  could  not,  without  cause 
and  <vportunity  to  be  heard,  make  the  re- 
moval. As  said  in  Commissioners  of  Sinking 
I'und  V.  Byars,  167  Ky.  806,  180  S.  W.  880: 

"Whatever  may  be  the  rjule  with  respect  to 
municipal  officers,  it  is  the  law  of  this  state, 
and  the  generally  accepted  doctrine,  that  in  the 
case  of  a  state  or  other  officer  whose  term  is 
fixed  by  atatute,  the  right  of  removal,  even 
for  cause,  is  not  an  incident  of  the  power  of 
appointment  in  the  absence  of  a  statute  con- 
ferring such  rights." 

But,  on  tlie  other  hand,  the  court  said  In 
Johnson  v.  Giun,  105  Ky.  654.  49  S.  W.  470, 
20  Ky.  Law  Rep.  1475: 

"Where  the  power  of  appointment  is  confer, 
red  in  general  terns  and  without  restriction, 
the  power  of  removal  in  the  discretion  and 
at  the  will  of  the  {ippointiiie  power,  is  implied, 
and  always  exists  unless  restrained,  and  lim- 
ited by  some  provision  of  law." 

In  Parsons  v.  Breed,  126  Ky.  759, 104  S.  W. 
766,  31  Ky.  Law  Rep.  1136,  the  court  had 
under  consideration  a  statute  providing  that 
the  board  of  public  works  "may  appoint  and, 
at  pleasure,  remove  a  chief  of  each  depart- 
ment under  its  control."  Under  this  statute,  a 
board  of  public  works  removed,  without  no- 
tice, cause,  or  trial.  Parsons,  who  was  the 
chief  of  a  department  under  its  control,  and 
appointed  Breed  in  his  place,  and  the  court 
said: 

"His  [Parsons]  term  of  office  was  not  fixed, 
but,  as  expressed  in  the  statute,  was  at  the 
pleasure  of  the  appointing  board.  He  was  lia- 
ble to  removal  at  any  time,  without  notice, 
and  without  cause,  other  than  the  pleasure 
of  the  board.  •  •  •  'Where  the  tenure  of 
the  office  is  not  fixed  by  law,  and  no  other  pro- 
vision is  made  for  removal,  either  by  Consti- 
tntion  or  by  statute,  it  is  said  to  be  a  sound 
and  necessary  rule  to  consider  the  power  of 
removal  as  incident  to  the  power  of  appoint- 
ment." 

In  ^  B.  C.  L.  p.  662,  the  rule  Is  laid  down 
supported  by  many  authorities  that — 

"Where  the  term  or  tenure  of  a  public  offi- 
cer is  not  fixed  by  law,  the  power  of  sum- 
mary removal  is  incident  to  the  appointment." 

t'nder  these  authorities.  It  seems  clear  that 
the  tax  commlsston  had  the  power  to  discharge 
Simons  in  the  manner  that  it  did.  He  held 
his  place  merely  at  the  pleasure  of  the  Com 
mission. 

The  Judgment  is  affirmed. 
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STAMPER   V.   COMMONWEALTH. 


(Court  of  Appeals  of  Kentucky. 
1820.) 


June  18, 


1.  Crlmlaal  law  ■s=3404(5)— Checks  and  Iden- 
tlfloation  card  held  admissible  without  notice 
In  prosecution  for  forgery  of  check. 

In  prosecution  for  forgery  of  a  check  in- 
Tolying  issue  of  defendant's  identity  as  person 
who  deposited  forged  check  in  bank  and  drew 
check  thereon,  the  check,  identification  card 
signed  by  defendant,  and  other  check  by  whidt 
be  withdrew  a  portion  of  the  amount  so  de< 
posited,  were  admissible  without  notice  to  de- 
fendant under  Civ.  Code  Prac  |  fl04,  requiring 
that  notice  with  opportunity  for  examination  be 
given  adverse  party  of  writing  to  be  introduced 
in  evidence,  such  statute  having  application  only 
to  writings  that  are  executed  at  a  different 
time  and  place  from  the  particular  writing  in- 
vestigated, and  that  are  introdnced  only  for 
purposes  of  comparison  with  the  writing  in  dis- 
pute. 

2.  Criminal  law  «ss>404(5)— Writings  of  de- 
fendant written  previous  to  transaction  In- 
volved In  forgery  prosecution  incompetent  to 
prove  similarity  of  writing  without  notice  to 
defendant 

In  a  prosecution  for  forgery  of  check  in- 
volving issue  of  defendant's  identity  _  as  the 
person  who  deposited  the  forged  check  in  bank 
and  subsequently  drew  on  such  deposits,  a 
letter^  and  a  check  executed  by  defendant  some 
time  previoQS  to  the  bank  transaction  were 
not  competent  to  prove  forged  check  to  be  in 
defendant's  handwriting  without  noi^ice  to  de- 
fendant with  opportunity  to  examine,  under 
Civ.  Code  Prac.  i  604. 

3.  Criminal  law  «=>l  1 69  (5)— Admission  of  In- 
competent evidence  held  reversible  error  not- 
witlistanding  court's  subsequent  admonlsli- 
ment  not  to  consider  It. 

In  forgery  prosecution,  where  evidence  as 
to  whether  forged  check  was  in  defendant's 
handwriting  was  in  sharp  conflict,  the  admission 
of  writings  by  defendant  without  notice  to  de- 
fendant with  opportunity  to  examine  writings 
as  required  by  Civ.  Code  Prac.  {  604,  was  re- 
versible error,  though  court  subsequently  ad- 
monished jury  not  to  consider  such  evidence. 

Appeal  from  Circuit  Court,  Harlan  County. 

A.  M.  Stamper  was  convicted  of  forgery, 
and  be  appeals.  Reversed,  with  directions 
for  a  new  trial. 

Hall  &  Jones  and  J.  E.  Sampson,  all  of 
Harlan,  for  appellant 

Chas.  I.  Dawson,  Atty.  Gen.,  for  the  Com- 
monwealth. 

CARROLJi,  C.  3.  The  appellant  A.  M. 
Stamper,  under  an  Indictment  charging  him 
with  the  forgery  of  a  check  for  |900,  was 
found  guilty  and  his  punishment  fixed  at  im- 
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prisonment  In  the  state  penitentiary  for  .a 
term  of  two  years.  On  this  appeal  his  coun- 
sel insist  that  the  Judgment  should  be  revers- 
ed: First,  because  the  evidence  was  not  suf- 
ddent  to  sustain  a  conviction ;  and,  second, 
for  prejudicial  error  committed  by  the  trial 
court  in  the  admission  of  evidence. 

On  August  12, 1919,  a  man  who  assumed  to 
be  Walter  Cole  presented  to  the  Harlan  State 
Bank  a  check  for  $900,  drawn  on  that  date 
on  the  First  NatitHial  Bank  of  Whitesburg, 
and  payable  to  the  Harlan  State  Bank.  The 
check  was  signed  with  the  name  of  Walter 
Cole.  When  the  check  was  presented  to  the 
Harlan  State  Bank,  it  was  placed  to  the  de- 
posit of  Walter  Cole,  who  It  appeiirs  had  not 
before  kept  a  deposit  at  the  bank,  and  -was 
unknown  to  the  bank  officers.  At  the  same 
time  the  person  assuming  to  be  Walter  Cole, 
at  the  request  of  the  cashier,  signed  his 
name  to  a  card  and  left  it  with  the  bank  so 
that  his  signature  might  be  available  to  the 
bank  for  comparison  with  the  checks  that 
might  be  drawn  by  him  on  his  deposit 

In  the  usual  course  of  business  and  within 
a  fow  days,  the  check  was  sent  to  the  Whites- 
burg bank  on  which  it  was  drawn  and  paid. 
On  August  28,  1919,  the  person  who  made  the 
deposit  in  the  Harlan  bank  on  August  12th, 
and  yet  assuming  to  be  Walter  Cole,  present- 
ed In  person  a  check  for  $700,  at  the  Harlan 
bank,  payable  to  himself,  and,  having  on  de- 
posit at  the  time  $900,  the  bank  paid  him  the 
$700  in  money. 

A  few  days  after  this  the  Whitesburg  Bank, 
with  which  the  real  Walter  Cole  did  business, 
sent  him  a  statement  of  his  account  with  the 
bank,  including  the  checks  be  had  drawn, 
among  them  being  the  check  for  $900.  When 
Walter  Cole  received  and  examined  bis 
checks,  he  at  once  discovered  that  the  $900 
check  was  a  forgery,  and  so  advised  the 
Whitesburg  bank.  In  this  connection.  It  may 
be  said  that  It  is  admitted  by  the  Whitesburg 
bank*that  this  $900  check  had  not  been  drawn 
by  Walter  Cole  and  was  a  forgery.  Soon  aft- 
er this  the  appellant  A.  M.  Stamper, -was 
charged  with  the  commission  of  the  forgery 
and  indicted,  with  the  result  stated. 

On  the  trial  of  the  case  there  was  evidence 
tending  to  show  that  A.  M.  Stamper  was  the 
man  who  deposited  with  the  Harlan  bank  the 
$900  check  and  who  later  withdrew  from  tbe 
bank  the  $700  In  money.  On  the  other  band, 
the  weight  of  the  evidence  conduces  to  show 
that  Stamper  was  in  Whitesburg,  some  60 
miles  distant  from  Harlan,  on  the  morning 
and  during  the  day  of  August  2^th,  when  tbe 
$700  was  withdrawn  from  the  bank,  and  that 
be  remained  in  Whitesburg  until  late  In  the 
afternoon  of  August  30th;  and,  if  this  evi- 
dence is  to  be  believed,  it  is,  of  course,  mani- 
fest that  the  cashier  of  tbe  Harlan  bank  was 
mistaken  In  his  evidence  tbat  Stamper,  who 
he  identified  as  the  man  that  made  tbe  depos- 
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it  on  August  12th,  was  In  bis  banii  on  Au- 
gust 28tb,  and  withdrew  the  $700. 

It  Is  strongly  contended  by  counsel  for 
Stamps:,  and  tliere  is  great  force  in  the  con- 
tention, that  if  Stamper  was  not  tbe  man  who 
withdrew  the  $700  on  August  2nth,  neither 
was  he  the  man  who  deposited  tbe  S900  dieck 
on  August  12tb,  beca^ise  tbe  cashier  of  the 
Harlan  bank  testified  that  the  same  man 
made  tbe  deposit  on  August  12th,  and  check- 
ed out  the  $700  on  August  28th. 

As  to  whether  Stamper  was  In  tbe  Harlan 
bank  on  August  12th  is  also  a  disputed  issue. 
Stamper  admits  that  he  was  in  Harlan  that 
day,  but  denies  tbat  he  was  In  the  bank  or 
that  he  deposited  or  liad  anything  to  do  with 
the  drawing  or  depositing  of  the  $900  check ; 
while  the  cashier  of  tbe  bank  says  that  be 
was  in  tbe  bank  on  tbat  day  and  did  deposit 
the  check. 

The  defense  of  Stamper  was  an  alibi,  and 
while  so  much  of  bis  defense  as  relates  to  tbe 
transaction  on  August  12th  is  supported  only 
by  his  own  evidence,  so  much  of  it  as  relates 
to  the  transaction  on  August  28th  is  strongly 
supported  by  a  number  of  witnesses  who 
testified  positively  tliat  he  .was  in  Wbltesburg 
between  9  and  10  o'clcck  of  the  morning  of 
tbe  28tta,  and  remained  there  until  late  in  tbe 
afternoon  of  August  30th. 

With  tbe  evidence  in  tbe  condition  stated, 
and  in  view  of  tbe  fact  that  tbe  Judgment 
must  be  reversed,  for  other  reasons  we  re- 
frain from  expressing  an  opinion  as  to  the 
sufi3ciency  of  the  evidence  to  sustain  a  con- 
viction, preferring  to  leave  this  matter  to 
another  Jury. 

[1]  On  the  trial  of  tbe  case  tbe  common- 
wealth introduced  the  two  checks  for  $900 
and  $700  each,  the  identification  card  signed 
by  the  man  assuming  to  be  Walter  Cole  when 
the  $000  deposit  was  made,  a  letter  written 
and  signed  by  the  appellant,  Stamper,  and  a 
check  for  $20,  the  body  of  which  was  written 
by  Stamper,  but  the  signature  by  Walter 
Colei.  Tbe  checks  for  $900  and  $700  were,  of 
course,  competent,  and  no  objection  was  made 
to  their  introduction  as  evidence  upon  the 
ground  tbat  notice  had  not  been  given  to 
Stamper  or  bis  attorney  that  these  writings 
would  be  Introduced,  as  provided  in  section 
604  of  tbe  Code.  Tbe  identification  card  was 
aduiitisible  without  notice,  because  it  was  a 
part  of  tbe  transaction  connected  with  the  de- 
posit of  tbe  $900  check.  It  and  the  check 
were  signed  by  the  same  person,  and,  inde- 
pendent of  the  Code  provisions.  It  was  com- 
petent for  the  purpose  of  showing  tbat  the 
same  person  signed  tbe  check  and  the  identi- 
fication card,  and  it  was  permissible  to  sbow 
by  persons  who  bad  examined  these  writings 
that  tbe  same  persons  signed  tbe  name 
"Walter  Cole"  to  each  of  them. 

Tbe  Code  provision  only  applies  to  .writ- 
ings that  are  executed  at  a  different  time 
and  place  from  the  particular  writing  under 


lnTestigati<m,  and  that  are  Introduced  only 
for  purposes  of  comparison  .with  the  writing 
In  dispute.  Uajor  v.  Garrott,  157  Ky.  468, 
163  S.  W.  463. 

[2]  Tlie  letter  and  tbe  $20  check,  both  of 
which  were  executed  some  time  l>efore  tbe 
bank  transaction  took  place,  came  under  the 
Code  provisions  and  were  not  admissible  on- 
less  the  provisions  of  the  Code  In  regard  to 
notice  and  opportunity  for  Inspection  were 
first  complied  with. 

It  appears  tbat,  when  tbe  letter  and  the 
check  were  introduced,  they  were  compared 
by  witaesses  with  tbe  $000  and  $700  checks, 
and  these  witnesses  testified  that  the  same 
person  wrote  the  letter,  the  body  of  the  $20 
check,  and  the  signature  to  the  T900  and  $700 
check.  It  also  appears  that,  wbrai  these 
writings  were  introduced  and  after  the  wit- 
nesses who  had  examined  them  testified  as  to 
the  similarity  of  the  handwriting,  they  were 
handed  to  the  Jury  for  theXr  inspection  and 
were  examined  by  tbe  Jurors. 

At  tbe  conclusion  of  tbe  evidence,  the  court 
orally  Instructed  the  Jury  that  they  should 
not  consider  the  letter  or  $20  check,  or  the 
evidence  of  the  witnesses  who  compared  these 
papers  with  tbe  other  two  checks  and  testi- 
fied as  to  the  similarity  of  the  writing  in 
determining  the  guilt  or  Innocence  of  the  ac- 
cused. But  It  Is  Insisted  that  the  admonition 
of  the  court  to  the  Jury  came  too  late,  as  tbe 
minds  of  the  Jurors  had  been  particularly 
directed  to  the  letter  and  the  $20  check,  not 
only  by  the  evidence  of  the  witness^  but 
their  own  examination,  and  therefore  tbe 
prejudicial  effect  of  this  evidence,  which  was 
incompetent  because  no  notice  bad  been  given 
of  its  Introduction,  could  not  be  removed  by 
the  admonition  of  the  court. 

As  tbe  $20  check  and  the  letter  were  In- 
troduced for  purposes  of  comparison  with  the 
$900  and  $700  checks,  It  was  necessary,  under 
section  604  of  the  Code,  that  the  common- 
wealth should  have  given  reasonable  notice 
to  Stamper,  or  his  attorney,  of  its  intention 
to  introduce  these  writings,  together  with 
reasonable  opportunity  to  examine  them  be- 
fore the  commencement  of  the  trial.  But, 
In  view  of  the  fact  that  the  court  In  every 
way  that  it  could  took  from  tbe  Jury  tbe 
consideration  of  this  Incompetent  evidence.  Its 
admission  would  not  perhaps,  undrar  ordinary 
circumstances,  be  so  prejudicial  as  to  author- 
ize a  reverssal  of  tbe  case  especially. 

[S]  The  evidence,  however,  of  the  guilt  of 
Stamper  is  so  conflicting  and  unsatisfactory 
that  we  have  concluded  tbat  under  tbe  cir- 
cumstances of  this  particular  case  tbe  court 
could  not,  by  its  admonition,  correct  or  re- 
move from  the  minds  of  the  Jury  the  preju- 
dicial effect  that  must  have  been  produced  by 
the  admission  of  this  incompetent  evidence. 
On  another  trial  the  court  should  not  permit 
Walter  Cole  to  testify  as  an  expert  unless 
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be  shows  himself  to  be  better  qualified  than 
he  did  on  the  last  trial. 

For  the  error  moitioned,  the  judgmmt 
mnst  be  reversed,  with  directions  for  a  new 
trial  in  conformity  with  this  opinion. 


DIAMOND    BLOCK    COAL   CO.  v.   UNITED 
MINE  WORKERS  OF  AMER- 
ICA et  al. 

(Court  of  Appeals  of  Kentucky.    Jane  18, 
1»20.) 

1.  inJuaetlOH  «s>l36(l)  —  Injunotlon  against 
•raotlno  bouses  to  prepare  for  dlseharged  em- 
pley<s  beld  improper. 

Where  the  allegations  that  defendants  were 
interfering  with  their  employes  by  threats  and 
declarations  were  not  sustained  by  proof,  and 
the  only  acts  of  defendant  shown  were  peaceful 
solicitation  of  employes  to  join  the  union  and 
construction  of  buildings  to  house  employ^ 
discharged  or  evicted  from  the  mine  houses 
because  they  had  joined  the  union,  there  was 
no  ground  for  a  temporary  injunction. 

2.  Trade  anions  e=>S  —  Can  peacefully  solicit 
members  among  employes  of  those  opposed 
to  unions. 

Workmen  have  a  right  to  organize  trade 
unions  and  solicit  without  fraud  or  intimida- 
tion, others  to  join  such  union,  even  though  the 
latter  are  employed  by  those  who  are  opposed 
to  unions,  and  discharge  all  employed  by  them 
who  join  the  union. 

3.  Injunction  ®=>IOI (I)— Injunotlon  will  not  Is- 
sue without  proof  of  Irreparable  Injury  or 
threat  to  continue  trespass. 

Injunction  against  a  trade  union  will  not 
issue  without  proof  of  threatened  irreparable 
injury,  or  for  a  single  act  of  trespass  without 
threat  to  continue  trespass. 

4.  Injunction  ^»I92— Injunction  will  not  Issue 
against  unions  for  threats  by  members. 

Even  if  members  of  a  trade  union  have 
threatened  and  intimidated  employes  of  plain- 
tiff, injunction  cannot  be  issued  against  the 
union,  but  only  against  the  guilty  members  if 
they  are  parties  to  the  action. 

5.  Associations  <&=320(2)— Trade  unions  ^=>9 
—Cannot  be  sued  in  association  name. 

Generally  a  voluntary  association  such  as 
a  trade  union  cannot  sue  or  be  sued  in  the  as- 
sociation name  except  in  special  cases. 

Suit  for  injunction  by  the  Diamond  Block 
Coal  Company  against  the  United  Mine 
Workers  of  America  and  others.  On  motion 
to  dissolve  a  temporary  injunction  granted 
by  the  judge  of  the  circuit  court  Motion 
granted,  and  injunction  disisolved. 


O.  W.  Napier  and  T.  E.  Moore,  Jr.,  both 
of  Hazard,  for  plalntlfT. 

Jesse  Morgan,  of  Hazard,  W.  O.  Davis,  of 
Versailles,  and  Edward  O'Rear,  of  Frankfort, 
for  defendants. 

SAMPSON,  J.  The  Diamond  Block  Coal 
Company,  a  Virginia  corporation  doing  a 
coal  mining  business  in  Perry  county,  Ky., 
filed  its  petition  in  the  Perry  circuit  court 
on  March  10, 1920,  praying  the  clerk  to  grant 
it  an  Immediate  temporary  restraining  order 
and  that  the  court  make  this  perpetual,  en- 
joining and  restraining  the  defendants,  Unit- 
ed Mine  Workers  of  America  and  17  Individ- 
uals named  in  the  petition  as  defendants, 
and  all  persons  working  by,  through,  or  un- 
der them,  or  in  their  employment,  from  pro- 
ceeding to  erect,  construct,  or  build  or  at- 
tempting to  erect,  construct,  or  build,  near 
the  coal  plant  of  the  plaintiff,  shacks,  hous- 
es, or  tents,  or  shelter  of  any  kind,  and 
from  placing  therein,  or  attempting  to  place 
therein,  any  person  or  persons  for  the  pur- 
pose of  inducing  or  persuading  any  of  its 
employte,  laborer  or  laborers,  to  break  their 
contracts  of  employment  with  the  plaintiff, 
and  from  doing  divers  other  things  set  forth 
In  the  prayer  of  the  petition ;  and,  as  the  pe- 
tition was  properly  verified  and  bond  given, 
the  clerk  of  the  court  on  that  day  granted  a 
temporary  restraining  order  in  accordance 
with  the  prayer  of  the  petition,  and  a  copy 
of  this  order  was  served  npon  each  of  the 
18  defendants.  At  the  time  the  judge  of  the 
Perry  circuit  conrt  was  absent  from  the 
county,  and  this  was  alleged  in  the  petition. 
After  alleging  that  the  plaintiff  is  a  corpora- 
tion organized  under  the  laws  of  Virginia  for 
the  purpose  of  mining  and  selling  coal  from 
its  lease  of  1,493%  acres  of  valuable  coal 
land,  located  about  3  miles  above  the  town 
of  Hazard,  in  Perry  county,  upon  which  lease 
it  has  78  houses  for  Its  employes,  and  a  tip- 
ple, railroad  switch,  and  other  improvements 
necessary  in  mining  and  marketing  coal,  and 
that  it  has  been  running  its  mine  r^Warly 
and  finding  a  market  for  its  prodiW  for 
about  four  years  withput  experiencing  any 
labor  troubles,  and  that  its  employes,  about 
75  in  number,  were  content  and  well  satis- 
fled  with  the  labor  conditions  prevailing  at 
the  mines,  it  alleges: 

That  the  defendants,  naming  tbem,  "are  each 
claiming  to  have  some  connection  of  some  sort 
with  their  codefendant.  United  Mine  Workers 
of  America,  and  as  such,  with  the  exception 
of  the  defendants  Jack  Morris  and  Lee  Marks, 
are  and  have  been  for  some  time  holding  meet- 
ings for  the  purpose,  as  the  plaintiff  is  inform- 
ed, of  attempting  to  interfere  in  some  way  with 
what  they  term  the  miners  employed  and  engag- 
ed in  its  mines,  and  all  workers  employed  by  it 
in  and  about  its  mine,  but  so  far  have  failed  to 
make  any  headway   thereat,   but   the   plaintiff 
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now  saya  that  the  defeudaiitB,  acting  together 
aod  in  concert  with  each  other,  and  individually, 
are  now  threatening  to  come  near  to  and  In  to 
the  plant  of  the  plaintiff  and  erect  near  by  its 
plant,  and  within  200  yards  thereof,  houses, 
tents,  shacks,  buildings,  and  barns,  and  to  drill 
wells  and  open  up  a  regular  camp  for  agitators 
for  the  purpose  of  intimidating,  alarming,  and 
disturbing  its  employes  and  its  officers  and  man- 
agers in  charge  of  its  plant  to  such  an  extent 
that  they  will  abandon  their  contracts  of  em- 
ployment with  it  either  through  fear  of  vio- 
lence or  through  the  unlawful  persuasion  used 
by  the  defendants  in  their  efforts  to  break  the 
contracts  of  labcr  between  it  and  its  employes, 
and  induce  them  to  quit  its  employment  and 
come  into  the  camp  which  they  are  erecting 
near  by,  and  at  which  camp  they  propose  to 
take  any  employ^  who  is  not  engaged  and  will 
not  become  engaged  in  the  actual  mining  of 
coal,  and  keep  him  at  their  own  expense,  and 
house,  clothe,  and  feed  him  and  his  family,  pro- 
vided he  is  not  employed  in  the  mining  of  coal, 
and  will  assist  him  in  their  unlawful  way,  and 
hinder  it  in  the  production  of  coal  at  its  mines, 
and  that  the  purpose  and  intention  of  the  de- 
fendants and  each  of  them  in  the  location  of  the 
said  camp  and  the  construction  of  houses, 
shacks,  and  the  erecti6n  of  tents  -thereon  is  to 
either  by  intimidation  or  by  persuasion  entice 
each  and  all  of  its  employes  at  said  mines  to 
abandon  their  contracts  of  employment  and 
labor  with  it,  and  thereby  force  it  to  dose  out 
its  mines,  and  that  each  of  the  defendants  are 
working  together  and  in  conjunction  with  each 
other  under  and  by  an  agreement  vrith  each 
other  for  this  purpose,  and  this  purpose  alone." 

It  Is  further  alleged  that  the  defendants 
are  attempting  to  establish  a  camp  near  the 
mines  of  the  plaintiff  company  for  the  pur- 
pose of  lodging  therein  agitators  to  bring 
about  unrest  and  dissension  among  its  em- 
ployes and  thereby  cause  a  strike  and  to  prej- 
udice the  minds  of  its  employes  against  It 
The  pet4tlon  also  avers: 

That  certain  of  the  defendants  are  nonresi- 
dents of  the  state,  and  are  what  are  known 
as  walking  delegates  or  international  organiz- 
ers, imported  for  the  purpose  of  fomenting  un- 
rest ^id  disturbance  in  and  about  its  camp,  and 
that^R  of  these  persons  are  acting  together  in 
an  attempt  to  do  the  plaintiff  injury,  and  "are 
threatening  to  come  into  its  camp  and  among  its 
men  in  crowds  and  numbers  and  by  demonstra- 
tions and  by  other  acts  and  demonstrations 
cause  dissension  and  strife  among  its  employes 
to  such  an  extent  that  it  will  bring  about  disor- 
ganization in  its  plant  such  as  will  prevent  its 
operating  same;  that  the  defendants  are  threat- 
ening to  build  a  number  of  shacks  and  to  erect 
a  number  of  tents  near  by  plaintiff's  mines  for 
the  purpose  of  housing  men  in  furtherance  of 
the  plan  and  scheme  on  the  part  of  the  defend- 
ants to  induce  and  persuade  plaintiff's  employes 
to  break  their  contracts  with  it  and  to  become 
idle,  and  thus  bring  about  a  complete  shut- 
down of  plaintiff's  mines." 

The  answer  traverses  each  of  the  material 
allegations  of  the  petition,  and  affirmative- 
ly pleads  that  the  United  Mine  Workers  of 


America  is  a  voluntary  association  with 
more  than  .a  half  a  million  members  scatter- 
ed over  the  United  States,  that  there  is  no 
statutory  provision  of  law  in  this  state  an* 
thorlzing  an  action  against  voluntary  as- 
sociation, and  it  pleads  and  relies  upon  this 
fact  as  a  complete  bar  and  abatement  to 
plaintiff's  action,  and  further  that  the  United 
Mine  Workers  of  America,  a  voluntary  as- 
sociation of  working  people,  is  authorized  by 
Act  Cong.  June  29,  1886,  c.  567,  24  Stat  86 
(U.  S.  Comp.  St  !{  8908-8912),  and  is  what 
is  known  as  a  national  trade  union  organiz- 
ed— 

"for  the  purpose  of  aiding  its  members  to  be- 
come more  skillful  and  efficient  workers,  the 
promotion  of  their  general  intelligence,  the 
elevation  of  their  character,  the  regulation  of 
their  wages  and  their  bgurs  and  conditions  of 
labor;  the  protection  of  their  individual  rights 
in  the  prosecution  of  their  trade  or  trades,  the 
raising  of  funds  for  the  benefit  of  sick,  disabled, 
or  unemployed  members  of  the  families  of  de- 
ceased members,  or  for  such  other  object  or 
objects  or  which  working  people  may  lawfully 
combine,  having  in  view  their  mutual  protection 
or  benefit" 

By  reply  the  aflannatlve  matter  of  the  an- 
swer was  traversed,  and  It  was  averred  that, 
if  the  defendants  and  each  of  them  were  not 
enjoined  from  doing  the  things  complained 
of  in  the  petition,  the  plaintiff  would  suffer 
great  loss  and  damage.  To  thU  reply  de- 
fendants filed  a  rejoinder,  the  affirmative  al- 
legations of  which  were  by  agreement  contro- 
verted of  record. 

On  March  23d  the  defendants  gave  notice 
and  entered  a  motion  before  Hon.  John  C. 
Bvei-sole,  Judge  of  the  Perry  circuit  court, 
"to  dissolve,  cancel,  and  set  aside  the  re- 
straining order"  granted  by  the  clerk,  and 
this  motion  was  heard  partly  upon  affidavits 
and  partly  on  oral  evidence  which  was  taken 
down  in  shorthand  and  transcribed  and 
made  a  part  of  the  record  now  under  con- 
sideration. Plaintiff,  the  Diamond  Block 
Coal  Company,  filed  and  read  10  affidavits, 
one  of  the  affidavits  containing  the  names  of 
about  50  deponents,  but  only  6  of  these  affi- 
ants relate  facts  which  are  pertinent  to  the 
issue;  the  others  stating  only  that  they  had 
been  approached  by  persons  representing 
them.selves  to  be  members  of  the  organiza- 
tion known  as  United  Mine  Workers  of 
America,  and  solicited  to  join  the  union  and 
offered  its  benefits,  and  that  they  refused  so 
to  do  because  they  were  perfectly  content 
with  the  conditions  surrounding  their  em- 
ployment with  the  plaintiff.  Of  the  6  who 
gave  relative  evidence,  if  the  persons  men- 
tioned had  been  defendants,  one  of  them,  W. 
A.  Shumate,  named  Lon  Hamilton,  McKInley 
l!''owler,  and  one  Couch  as  threatening  him 
if  he  did  not  join  the  union.  Neither  Hamil- 
ton, Fowler,  nor  Couch  are  defendants,  and 
are  not  shown  to  be  members  of  the  United 
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Mine  Workera.    The  next  afiOant,  Joe  Oor- 
nett,  stated  that  while  In  the  employ  of  the 
plaintiff  Lon  Hamilton  and  Harrison  Mc- 
Intyre,  representing  themselves  as  members 
of  the  union,  approached  him  and  urged  him 
to  Join  the  union  and  told  him  that  he  "did 
not  get  any  grub  allowance  as  an  employe 
of  the  Diamond  Block  Coal  Company,  but 
that,   if  he   would  Join   their   union,   they 
would  see  to  it  that  he  was  given  his  grub 
and  seventy-flve  cents  a  day ;  that  the  union 
was  going  to  build  houses  in  close  proximity 
to  the  Diamond  Block  Coal  Company  and 
there  take  care  of  their  men  and  keep  them 
there  and  feed  and  house  them  and  pay  them 
money  while  they  were  not  working."     At 
another  time  he  stated  that  Clay  Lawson  and 
Fultz    Newberry,    also    represenUng    them- 
selves as  members  of  the  union,  told  him  that 
It  was  useless  to  guard  the  tipple,  "that  the 
union  men  could  blow  it  up  If  they  wanted 
to,  and  that  the  damn  thing  ought   to  be 
blown  up,  anyway."     And  at  another  time 
Harrison  Mclntyre  stated  to  affiant  that  he 
"did  not  see  any  use  in  the  company  fighting 
the  union;  that  they  would  have  to  come  to 
it."    Neither  of  the  persons  named  by  affiant 
Joe  Cornet  are  defendants,  and,  except  for 
the   intimation   In    the   affidavit  that   they 
are  members  of  the  union,  no  proof  is  ad- 
duced on  that  subject.    The  other  affidavits 
are  much  the  same  as  the  ones  referred  to, 
but  no  person  named  in  the  affidavits  as 
having  threatened  violence  or  attempted  to 
Intimidate  or  coerce  an  employe  of  the  plain- 
tiff is  a  defendant  in  the  proceeding  before 
us.    No  witness  for  the  plaintiff  relates  any 
fact  which  proves,  or  in  any  measure  tends 
to  prove,  that  the  defendants,  or  either  of 
them,  have  used  unlawful  means,  or  have 
threatened  to  use  any  unlawful  means,  to 
promote  the  interest  of  the  union,  or  to  in- 
jure the  plaintiff  In  its  property  or  its  prop- 
erty rights.    No  witness  for  plaintiff  testi- 
fies to  any  act  or  threat  of  either  <tt  the  de- 
fendants, except  that  the  organization  and 
some  of  the  other  defendants  named  have 
been  endeavoring  peaceably  to  organize  and 
Institute  local  unions  of  laboring  people  In 
the  Hazard  district,  and  have  solicited  per- 
sons to  oecome  members  of  the  organization, 
and  have  attempted  to  peaceably  persuade 
working  men  of  that  district  to  Join  the  un- 
ion. 

The  plaintiff's  general  manager,  R.  F.  Hos- 
klns,  was  called  as  a  witness  and  cross-ex- 
amined by  counsel  for  defendants.  Among 
other  things,  he  was  asked: 

"Q.  What  position  do  yon  occupy  with  that 
company?    A.  I  am  the  general  manager. 

"Q.  Do  you  know  where  the  W.  O.  Davis 
tract  of  land  U  with  reference  to  your  coal  tip- 
ple?   A.  Yes. 

"Q.  How  far  is  it?  A  Well,  I  have  measured 
It;  I  would  say  it  is  about  300  or  400  yards, 
air  line,  from  our  commissary  and  the  houses 


on  the  north  of  the  river,  and  about  half  a  mile 
from  our  tipple  and  mine.    *    •    • 

"Q.  How  far  are  the  houses  [proposed  to  be 
built  by  defendants]  away  from  your  commis- 
sary and  ofBce?  A.  I  said  I  would  think  about 
300  or  400  yards.    •    •    • 

"Q.  Can  you  see  the  houses  from  your  of- 
fice?   A.  No,  sir.    •    •    • 

"Q.  Have  you  noticed  any  one  working  on  the 
Davis  tract  of  land?  A.  I  did  not  notice.  I 
heard  the  carpenters  working  up  there. 

"Q.  Tou  just  heard  the  sound  of  the  hammer- 
ing? A.  I  saw  people  working,  but  it  was  a 
little  too  far  to  distinguish  who  they  were. 

"Q.  While  they  were  working  up  there  they 
did  not  interfere  with  yon  in  any  way  did  they? 
A.  No. 

"Q.  Ton  was  not  disturbed  by  reason  of  the 
fact  that  they  were  up  there  working?    A.  No. 

"Q.  Did  any  of  the  men  working  up  there  on 
these  houses  attempt  to  do  you  any  injury?  A. 
Not  as  I  know  of  myself. 

"Q.  Did  they  go  Upon  your  premises  and  in- 
terfere with  yon  any  way?     A.  No. 

"Q.  Or  with  any  of  your  employes?  A. 
No.    •    *    • 

"Q.  Do  you  know  Wm.  Larson  [one  of  the 
defendants]?     A.  No,  sir. 

"Q.  Has  he  trespassed  upon  your  property  to 
your  knowledge?    A.  Not  to  my  knowledge. 

"Q.  Do  you  know  J.  H.  Brown  [another  de- 
fendant]?   A.  Xes,  sir. 

"Q.  He  has  not  trespassed  on  your  property? 
A.  Not  to  my  knowledge. 

"Q.  Do  you  know  Prank  Hefferly  [one  of  the 
defendants]?    A  No. 

"Q.  He  has  not  trespassed  upon  your  prop- 
erty, has  he?    A.  Not  to  my  knowledge." 

The  witness  was  then  asked  concerning 
each  of  the  17  defendants  named  In  the  peti- 
tion in  like  manner,  and  he  answered  he  did 
not  know  of  any  trespass  or  wrong  done  by 
either  of  the  defendants. 

"Q.  Tell  the  court  whether  or  not  the  defend- 
ants have  individually  or  collectively  intimidated 
or  coerced  you,  or  any  of  your  employes,  or 
used  any  violence  or  force  in  any  way  to  cause 
you  to  stop  operating  your  mine  or  caused 
your  employes  to  quit  digging  coal  for  you.  A. 
Not  as  I  know  of. 

"Q.  Now  you  have  never  stopped  the  opera- 
tion of  your  mine,  have  you  ?    A.  No.    •    •    • 

"Q.'Now,  Mr.  Hoskins,  neither  of  the  defend- 
ants have  done  any  act  that  has  caused  you  any 
damage  have  they?    A.  No. 

"Q.  Now,  you  charge  that  some  of  the  defend- 
ants are  threatening  to  go  upon  your  property. 
Do  yon  know  of  any  defendant  that  has  ever 
threatened  to  go  upon  your  property?  A. 
No.    •    •    • 

"Q.  Have  either  of  the  defendants  done  any 
act  or  anything  to  your  knowledge  that  would 
bring  about  any  irouble  in  your  camp?    A.  No. 

"Q.  Or  any  dissension  or  strife  In  your  camp? 
A.  No.    •    •    • 

"Q.  Did  they  give  you  the  name  of  any  person 
who  was  threatening  to  do  you  any  hnjury?  A. 
They  gave  the  name.  I  would  have  to  get 
that  from  the  affidavit.  Here  is  one— Clay 
Lawson  and  Fultz  Newberry. 

"Q.  Now,  then,  Clay  Lawson  and  Fultz  New- 
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berry  are  not  defendants  here,  are  they?  A. 
No  more  than  I  am  led  to  belieTe  that  they  be- 
long to  the  United  Mine  Workers. 

"Q.  You  do  not  know  that  they  belong,  do 
.you?    A.  No. 

"Q.  Are  they  the  only  two  men  that  you  have 
ever  received  information  that  they  waa  to  do 
you  injury?  A.  They  are  the  only  two  I  can 
recaU.    •    •    • 

"Q.  I  notice  you  charge  in  your -petition  that 
the  defendants  are  inducing  and  persuading 
your  employes  to  break  their  contracts  with 
you.  None  of  the  defendants  have  done  that, 
have  they?  A.  No;  none  of  them  mentioned 
in  there. 

"Q.  What  kind  of  contract  have  yon  with  your 
employes?  A.  The  contract  whereby  yon  can 
discharge  them  at  your  will  and  they  quit  at 
their  will.  I  have  no  signed  contract^  of  course, 
but  it  is  understood  it  has  always  been  our  pol- 
icy that  they  have  a  right  to  move  away  at  a 
minute's  notice,  and  we  have  that  same  privi- 
lege to  discharge  them  for  any  cause.  That  has 
been  our  policy  since  the  day  we  started. 

"Q.  Then  it  is  your  policy,  a  policy  of  your 
company,  to  discharge  men  at  your  will,  and 
it  is  the  corresponding  right  of  them  to  quit 
when  they  desire  at  their  will,  either  individu- 
ally or  collectively,  just  as  they  please?  A. 
Certainly. 

"Q.  Xou  claim  the  right  to  discharge  all  the 
employes  you  have  got  at  any  time?    A.  Xes. 

"Q.  Ton  also  grant  them  the  right  to  quit 
collectively  at  any  time?    A.  Yes. 

"Q.  Have  any  of  your  employes  quit  working 
for  you  at  any  time  recently,  quit  of  their  own 
accord?   A.  Yes,  sir. 

"Q.  Any  of  them  been  discharged  by  you  re- 
cently? A.  I  think  so;  I  cannot  recall  their 
names  though.  I  know  some  have  left  and  some 
have  come  and  we  have  discharged  some. 

''Q.  No  act  on  the  part  of  the  defendants,  so 
far  as  you  know,  has  caused  any  one  to  quit 
you,  has  it?    A.  Well,  the  general  impression — 

"Q.  Tour  knowledge,  what  do  you  know? 
A.  No;  personally  I  have  not  heard  the  conver- 
sation. 

"Q.  Has  the  defendant  United  Mine  Workers 
of  America  ever  injured  you  in  any  way  to  your 
knowledge?  A.  No  more  than  having  to  dis- 
charge people  for  joining  when  it  is  our  policy 
that  we  will  not  have  union  people,  and  cutting 
our  production  down. 

"Q.  Then  do  you  tell  the  court  that,  if  the 
miners  who  work  for  you  join  the  United  Mine 
Workers  of  America,  it  is  your  policy  to  dis- 
charge that  miner?    A.  Xes. 

"Q.  For  that  reason  and  that  alone?  A. 
Xes.    •    •    • 

"Q.  Do  you  refuse  to  employ  miners  who 
have  joined  the  union  if  you  know  of  that  fact? 
A.  Xes. 

"Q.  Do  you  know  anything  about  the  asso- 
ciation known  as  the  Hazard  Coal  Operators' 
Association?    A.  Xes.    '    *    * 

"Q.  Is  your  company  a  member  of  that  as- 
sociation?   A.  Xes.    •    •    * 

"Q.  Ever  had  any  agreement  as  to  how  you 
would  treat  the  men  who  joined  the  union?  A. 
No,  sir;  it  has  been  our  policy  that  we  are 
not  going  to  work  union  labor. 

"Q.  Then  there  is  an  understanding  and 
agreement  that  your  company  and  also  that 


your  neighboring  companies  are  not  to  work 
union  labor?    A.  It  is  no  agreement. 

"Q.  It  is  a  general  understanding?  A.  I  do 
not  know  as  you  would  call  it  an  understanding. 
We  are  not  working  them.    •    •    • 

"Q.  Have  yon  given  any  other  names  of  those 
who  have  joined  the  nnion?  A.  I  have  given 
some  names  of  men  who  have  joined  the 
onion.    *    •    • 

"Q.  Xou  also  recognize  the  fact  that  they  as 
a  body  of  laboring  men  have  the  right  to  protect 
their  interest  in  preparing  shelter  and  places 
for  those  who  are  evicted  by  the  coal  company? 
A.  Everybody  has  the  right  to  try  to  prolect 
themselves. 

"Q.  Then  you  teU  the  court  that  you  have  no 
objection  for  these  men  as  far  as  yon  are  con- 
cerned, in  a  legitimate  way  and  in  a  legal  way, 
of  building  camp  houses?  A.  I  have  an  objec- 
tion or  1  would  not  be  at  this  thing  to-day. 

"Q.  I  mean  in  a  legal  way,  as  far  as  they 
have  a  right  under  the  law?  A.  Of  coarse  I  ob- 
ject. I  mean  by  that  I  don't  want  to  see  any- 
body in  the  rain." 

In  regaM  to  tbe  onion,  the  witness  was 
asked: 

"Q.  Some  of  your  men  did  join?     A.  Xes. 

"Q.  And  they  were  discharged  by  yon?  A. 
Xes. 

''Q.  Xou  had  some  litigation  in  court  about 
the  houses  in  which  they  lived?    A.  Xea.    *    *    * 

"Q.  And  you  stated  that  yonr  only  reason  for 
discharging  them  was  that  they  had  joined  this 
union?     A.  Xes.    •    •    • 

"Q.  Now,  Mr.  Hoskins,  the  men  yon  disdharg- 
ed  never  gave  you  any  trouble,  did  they?  Xon 
just  found  out  they  had  joined  the  onion  and 
you  discharged  them  and  they  went  away?  A. 
I  don't  know  as  they  gave  us  any  trouble  at  the 
time  we  discharged  them.  But  it  is  oar  rule 
we  will  not  work  union  labor.    •    •    • 

"Q.  Everything  has  gone  on  qoietly  and  peace- 
ably?    A.  Xes. 

"Q.  Those  who  joined  the  onion,  do  yon  know 
where  they  joined  it,  whether  on  yonr  prem- 
ises or  somewhere  else?  A.  I  do  not  think  they 
have  joined  on  our  premises." 

rrom  all  tbe  evidence,  ot  which  there  is 
a  great  quantity,  the  following  facts  may  be 
adduced: 

Some  mouths  before  this  litigation  started 
three  or  four  local  unions  among  mine  work- 
ers were  organized  in  the  Hazard  field,  but 
neither  one  was  located  at  Dlablodc  How- 
ever, a  few  .of  the  men  employed  at  plain- 
tiff's mines  became  members  of  one  of  these 
locals,  and  were  discharged  by  the  company 
for  no  other  cause  than  that  they  had  be- 
come members  of  the  union.  The  nnion  waa 
tr}-ing  to  increase  its  membership  and  to 
organize  other  locals,  while  the  operators 
and  the  dlfl'erent  members  of  their  associa- 
tion were  attempting  to  suppress  union  labor 
and  to  expel  it  from  that  coal  Add.  While 
this  struggle  was  going  on  the  men  who  were 
discharged  for  joining  the  union  were  evict- 
ed by  the  companies  from  their  houses,  and, 
as  they  could  not  obtain  employment  at  other 
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camps  In  that  'rlclnlty,  were  often  unable  to 
find  shelter,  and  to  overcome  this  obstacle 
the  Mine  Workers  leased  three  or  four  small 
pieces  of  ground  at  different  places  in  the 
Hazard  field,  one  of  the  tracts  being  the  W. 
O.  Davis  tract  mentioned  In  the  evidence. 
It  contains  about  five  acres,  lies  upon  a  hill- 
side near  the  Kentucky  river,  and  about  one- 
half  to  three-fourths  of  a  mile  from  the 
place  of  business  of  the  plaintiff.  Diamond 
Block  Coal  Company.  It  was  the  intention 
of  the  Mine  Workers  to  use  these  scraps  of 
ground  as  building  sites  for  shanties  or 
cheap  dwelling  houses  and  tents  to  be  occu- 
pied by  such  of  theii:  membership  as  were 
evicted  by  the  companies  from  their  tenant 
houses.  A  few  days  before  this  litigation 
started,  the  Dnlted  Mine  Workers  entered 
into  a  written  contract  with  defendants 
Marks  and  Morris,  carpenters  and  builders 
of  Hazard,  to  erect  ten  shanties  of  given 
dimensions  upon  the  W.  O.  Davis  tra'ct,  and 
these  workmen,  In  pursuance  of  their  con- 
tract, began  the  erection  and  had  completed 
three  of  the  houses  at  the  time  the  injunc- 
tion was  sued  out  and  served  on  them.  The 
uncontradicted  evidence  shows  that  the 
Mine  Workers  had  great  difficulty  In  finding 
and  locating  land  that  they  could  lease  for 
the  purpose  of  erecting  abiding  places  for 
their  men,  and  that  the  Davis  tract  was  not 
selected  because  it  was  near  the  Diamond 
Block -Coal  Company,  nor  because  It  was  es- 
pecially desirable,  but  rather  because  it  was 
the  only  tract  obtainable  In  that  vicinity.  It 
further  appears  that,  while  defendants  were 
anxious  to  organize  the  men  working  about 
the  mines  throughout  the  Hazard  field,  they 
were  not  especially  Interested  In  the  organi- 
zation of  the  men  at  plaintiffs  place. 

On  this  bearing  the  circuit  judge,  sitting  as 
a  chancellor,  overruled  the  motion  of  defend- 
ants to  dissolve  the  temporary  restraining  or- 
der, and  entered  an  order  continuing  the  In- 
junction in  force  until  the  case  was  prepared 
upon  its  merits,  or  until  defendants  could  ap- 
ply to  a  Judge  of  this  court  for  a  dissolution. 

(11  As  there  is  no  evidence  to  support  the 
allegations  of  the  petition  that  defenifants 
have  used  threats,  intimidation,  coercion,  and 
fraud  to  accomplish  their  purposes,  and  as 
these  allegations  are.  spedflcally  denied  by 
defendants,  thus  putting  the  burden  of  proof 
upon  the  plaintiff,  and  as  it  Is  admitted  by 
iflaintifl  and  its  officers  that  its  mines  con- 
tinue uninterruptedly  to  run,  and  no  employ^ 
has  been  induced  by  defendants,  or  either  of 
them,  to  leave  its  employment,  and  that  its 
employes  have  the  right  to  quit  Its  employ- 
ment at  any  time,  it  follows  that  the  plain- 
tiff has  wholly  failed  to  make  out  its  case, 
unless  It  be  that  the  peaceable  solicitation 
of  miners  to  become  members  of  the  organi- 
zation in  that  district  was  a  violation  of  the 
rights  ot  the  plaintiff,  or  that  the  leasing  of 
the  ground  by  defendants  from  Davis  and 
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others  and  the  erection  or  attempted  erection 
of  the  shacks  or  tenant  houses  was  an  in- 
vasion of  the  rights  of  plaintiff.  In  its  last 
analysis,  plaintiff's  only  complaint  suK>orted 
by  evidence  is  that  defendants  have  leased 
the  ground  and  are  proposing  to  erect  shacks 
thereon,  and  are  soliciting  other  employ^  to 
become  members  of  the  union. 

While  the  United  Mine  Workers  of  Amer- 
ica is  a  voluntary  association,  and  not  a 
corporation,  it  la  recognized  both  by  federal 
statutes  and  the  statutes  of  Kentucky.  The 
association,  through  its  officers,  had  a  right 
to  enter  into  a  lease  contract  with  Davis  and 
to  erect  the  bouses  for  the  shelter  of  their 
membership.  Of  this  there  can  be  no  doubt. 
That  it  was  going  to  bouse  and  care  for  la- 
boring men  who  had  been  discharged  and 
evicted  by  employers  in  that  vicinity  be- 
cause the  men  Joined  the  unions  does  not 
militate  against  the  manifest  right  of  the 
association  to  otherwise  make  a  lease  and 
erect  houses.  So  long  as  the  union  keeps 
within  its  legal  rights,  it  may  lease  as  much 
ground  and  erect  as  many  houses  as  may 
satisfy  its  purpose,  an4  It  violates  no  right 
of  the  plaintiff,  because  the  rights  of  two 
persons  never  conflict. 

[2]  Labor  organizations  have  a  status  in 
this  country  the  same  as  other  associations. 
Courts  without  exception  have  recognized  the 
right  of  laboring  men  to  associate  them- 
selves together  to  better  their  conditions  and 
to  increase  their  wages  by  lawful  means. 
They  can  organize  new  lodges  and  solicit 
membership  at  any  time  or  place  so  long  as 
they  do  not  trespass  upon  the  rights  of  an- 
other. In  the  case  of  Saulsbeny  v.  Cktopers' 
International  Union,  147  Ky.  170,  143  S.  W. 
1018,  89  L.  R.  A.  (N.  S.)  1203,  we  said: 

"A  man's  labor  is  his  own.  He  has  the  right 
to  dispose  of  it  upon  the  best  terms  he  can  se- 
cure; if  one  to  whom  it  is  offered  or  by  whom 
it  is  desired  is  unable  or  unwilling  to  pay  the 
price  demanded  for  it,  we  have  presented  sim- 
ply a  case  where  the  parties  to  a  proposed  con- 
tract cannot  agree  as  to  terms.  *  *  *  The 
influences  which  actuate  the  employer  in  dis- 
charging the  servant,  or  the  servant  in  quit- 
ting the  employ  of  the  master,  are  not  proper 
subjects  of  inquiry.  If  they  possess  the  right 
to  terminate  the  employment,  they  may  exercise 
it,  although  the  one  so  doing  may  know  it 
works  inconveniences,  if  not  a  positive  Injury, 
to  the  other.  The  exercise  of  a  legal  right 
by  one  in  a  proper  manner  will  not  be  denied, 
although  damage  or  loss  may  result  to  another 
as  a  necessary  consequence  thereof.  *  *  • 
If  the  same  principle  applies  to  a  union,  which 
is  but  an  organization  of  men  for  mutual  ben- 
efit and  protection,  the  plaintiff  is  remediless, 
even  though  his  business  is  ruined.  The  right 
of  laborers  to  organize  for  protection,  in  the 
way  of  securing  better  wages,  shorter  hours, 
and  Improved  facilities  whereby  their  condi- 
tion is  bettered,  has  been  many  times  before 
the  courts  of  this  country,  and  such  right  has 
been  ooiformly  upheld." 
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In  tbe  case  of  Hopkins  v.  Ozley  Stave  Go., 
83  Fed.  912,  2S  C.  C.  A.  99,  It  was  aaid: 

"The  courts  have  invariably  upheld  the  right 
of  individuals  to  form  labor  organizations  for 
the  protection  of  the  interest  of  the  laboring 
class,  and  have  denied  the  power  to  enjoin  the 
members  of  such  associations  from  withdraw- 
ing peaceably  from  any  service,  either  singly 
or  in  a  body,  even  where  such  withdrawal  in- 
volves a  breach  of  contract." 

[3]  The  general  rule  seems  to  be  that  or- 
ganizers of  labor  unions  may  use  any  peace- 
able means,  not  partaking  of  fraud,  to  induce 
persons  to  become  members,  and  equity  will 
not  enjoin  such  organizers,  or  their  associ- 
ates, from  attempting  by  proper  argument  to 
persuade  others  to  Join  the  union  so  long  as 
they  do  not  resort  to  force  or  intimidation. 
If  the  union  should  Induce  employes  of  the 
plaintUI  to  become  members  of  its  organiza- 
tion, and  the  plaintifT,  as  It  has  done  in  the 
past,  should  discharge  such  employes  because 
of  their  membership  In  the  union,  and  tbe 
plaintiff  should  thereby  lose  the  service  of 
the  employ^,  the  proximate  cause  would  not 
be  the  joining  of  the  union  by  tbe  employ^, 
but  the  discharge  of  the  employ^  by  the 
plaintiff,  and  the  plaintiff  could  have  no  le- 
gal redress  of  the  defendant,  even  though  all 
its  employes  should  so  join  the  union  and 
should  In  consequence  suffer  discharge  by 
thfjf  plaintiff,  and  Ita  business  should  be 
closed.  Neither  will  an  Injunction  issue  in 
a  case  of  this  character  where  there  is  no 
proof  of  irreparable  injury  or  the  evidence 
falls  to  show  that  the  acts  complained  of  are 
likely  to  be  continued,  nor  will  an  Injunc- 
tion lie  because  of  a  single  act  of  trespass  In 
entering  upon  the  premises  of  the  complain- 
ant where  there  Is  no  threatened  repetition 
of  the  act. 

[4]  It  may  be  urged  that  there  is  evidence 
in  this  record  sufficient  to  warrant  the  con- 
clusion that  certain  of  the  persons  named  in 
the  affidavits  us  making  threats  or  proposing 
Injury  to  tbe  plaintiff's  employes  or  plant 
were  at  the  time  members  of  tbe  United 
Mine  Workers  of  America,  and  therefore  act- 
ing for  and  on  behalf  of  the  union.  Even 
if  It  be  granted  that  these  men  or  any  one 
or  more  of  them  were  members  of  the  union, 
and  that  they  made  the  statements  with  which 
they  are  charged,  no  injunction  would  lie 
against  tbe  organization  on  account  of  such 
threats.  Tbe  only  way  to  reach  such  per- 
sons, under  the  facts  of  this  case,  is  to  make 
them  defendants,  and,  if  It  had  been  shown 
that  either  of  tbe  defendants  named  bad 
threatened  to  and  was  about  to  invade  the 
premises  of  the  plaintiff,  Intimidate,  coerce, 
or  alarm  Its  employes,  injure  Its  property  or 
property  rights,  or  otherwise  Infringe  upon 
its  lawful  rights,  the  Injunction  would  not  be 
dissolved  as  to  such  person,  if  it  were  made 
to  appear  that  the  plaintiff  would  suffer  ir- 
reparable Injury,  and  that  It  bad  no  ade- 


quate remedy  at  law.    Bat  tbat  la  not  the 
case  we  have  here. 

In  thla  Jurisdiction  the  rule  Is  thoroughly 
established  that  a  labor  organization, 
through  Its  officers  and  agents,  may  organize 
new  branches  and  solicit  membership  among 
employes  of  concerns  that  are  opposed  to 
union  labor  so  long  as  they  use  only  peace- 
able means,  such  as  itersuaslon  and  argu- 
ment, and  are  not  guilty  of  threats  against 
the  person  or  property.  Intimidation,  coer- 
cion, or  fraud.  No  sufficient  facts  were 
shown  on  which  the  extraordinary  remedy 
of  Injunction  should  have  been  granted  to 
complainant  In  this  case,  as  injunctive  relief 
can  be  bad  In  no  case  except  where  It  la 
made  to  appear  that  complainant  has  no  ade- 
quate remedy  at  law  and  that  great  and  Ir- 
reparable Injury  will  result 

Gapital  may  lawfully  orgaiJze  for  Its  ad- 
vancement and  protection.  It  does  so  every 
day.  Labor  may  rightfully  do  tbe  same- 
thing.  This  is  the  American  way— the  best- 
known  way.  A  business  man  decides  he 
would  like  to  go  Into  the  coal  mining  busi- 
ness. He  knows  If  he  does  he  will,  to  some 
extent,  reduce  the  business  chances  and  prof- 
Its  of  those  concerns  already  In  the  business 
of  producing  coal,  but  he  has  the  right.  If 
he  can,  to  engage  In  the  business  and  to- 
peaceably  organize  capital  to  aid  him  In  car-, 
rying  out  his  plans,  and  in  doing  this  he  may 
ai^roach  other  business  men  and  persuade- 
or  Induce  them  or  any  member  to  Join  him- 
In  his  new  enterprise.  Such  men  Join  their 
fortunes  to  make  themselves  more  powerful, 
their  business  chances  greater,  and  their 
profits  larger.  For  the  same  reason  working 
men  get  together  and  organize.  They  want 
to  increase  their  efficiency,  power,  Influence, 
and  business  diances.  We  are  bom  equal  la 
dvll  rights,  and  so  remain  although  onr  avoca- 
tions and  fortunes  are  widely  different. 
What  capital  may  lawfully  do,  labor  may  d» 
with  equal  right  Neither  baa  tbe  lawfol 
power  to  Invade  the  rights  of  the  other,  nor 
would  it  be  to  the  advantage  of  either.  The 
two  are  Inseparable  companions.  One  can- 
not exist  without  the  other. 

Some  common  basis  can  and  must  be  found 
on  which  to  work  out  the  difficulties  which 
confound  Industrials  to-day  without  stifling 
Initiative,  hope*  and  ambition — ^the  spirit  of 
our  Institutions.  An  hour's  labor  In  a  given 
community  at  a  given  calling  should  bring 
the  toiler  a  given  sum,  with  purchasing  pow- 
er, measured  In  the  common  necessities  of 
life,  sufficient  to  carry  him,  if  Judiciously 
anployed,  for  a  given  time.  This  basis  must 
bear  a  fixed  relation  to  the  cost  of  produc- 
tion of  such  articles  as  wheat  com,  meat 
cotton,  wool,  and  hides,  as  well  as  the  value 
of  the  finished  product  of  the  hour's  labor. 
When  this  plan  Is  worked  out  and  property 
administered  both  labor  and  capital  will  be 
benefited,  and  there  will  cease  to  be -strikes 
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and  otber  manifestations  of  Industrial  un- 
rest. 

[5]  It  is  a  general  rule  ttiat  voluntary  as> 
sociatlons,  sucli  as  the  United  Mine  Workers 
of  America,  have  neither  power  to  sne  nor  to 
be  sued  in  the  association  name,  except  In 
special  cases.  16  R.  C.  L.  p.  465 ;  25  R.  C.  L. 
p.  72;  Labatt's  Master  &  Servant,  vol.  7,  p. 
8491;  note  Curd,  etc.,  v.  Wallace,  etc.,  7 
Dana,  192,  32  Am;  Dec.  85 ;  Nichols  v.  Bard- 
weU  Lodge  No.  179,  I.  O.  0.  T.,  105  Ky.  172, 
48  S.  W.  426. 

But,  as  the  injunction  in  this  case  must 
be  and  Is  dissolved  on  other  grounds,  it  is 
not  necessary,  here  to  further  consider  the 
question. 

An  order  has  t)een  entered  dissolving  and 
setting  aside  the  temporary  injunction  grant- 
ed by  the  Judge  of  the  circuit  court 


RILEY  et  al.  V.  WALLACE,  Judge. 

(Court  of  Appeals  of  Kentucky.   Jane  18, 1920.) 

1.  Contempt  (3=30— Courts  of  record  have  In- 
herent power  to  punish. 

All  courts  of  record  of  superior  jurisdiction 
have  inliereiit  power  to  punish  for  contempt,  a 
right  recognized  by  statutes,  as  Ky.  St.  S  1291. 

2.  Jury  <S=32I  (4)— Statute  gives  right  to  trial 
by  Jury  In  contempt  proceedings^ 

The  rule  of  common  law  as  to  the  conduct 
of  contempt  proceedings  has  been  modified  by 
Ky.  St.  S  1291,  by  giving  the  party  charged  right 
to  a  trial  by  jury  when  in  opinion  of  judge  in- 
dignity offered  him  requires  a  greater  punish- 
ment than  he  is  authorized  to  impose  by  statute. 

8.  Contempt  «=9l3— False  swearing  by  witness 
a  direct  contempt. 
False  swearing  by  a  witness  is  such  an  ob- 
struction of  justice  as  to  constitute  a  direct 
contempt  of  court. 

4.  Contempt  «=s>2— Contempts  either  direct  or 
constructive.  ^ 

Contempts  of  court  are  either  direct  or  con- 
structive. 

6.  Contempt  <e=34a— False  ^^^esses  coufd  not 
be  proceeded  against  unless  chancellor  knew 
falsity. 
Unless  the  chancellor  knew  that  testimony 
given  by  witnesses  in  a  divorce  suit  was  false, 
they  could  not  be  proceeded  against  for  con- 
tempt by  information  and  rule. 

6.  Evidenoe  «s»i— "Judicial  knowledge"  defined. 
Judicial  knowledge  is  not  the  persoiuil 
knowledge  of  the  judge,  but  the  cognizance  of 
certain  facts  which  a  judge  under  the  rules  of 
legal  procedure  or  otherwise  may  properly  take 
or  act  upon  without  proof  because  already 
known  to   him,  or  that  knowledge  which  the 
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judge  has  or  is  assumed  to  have  by  virtue  of  his 
office. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Judicial 
Notice.] 

7.  Evidence  <9=»5( I)— Judicial  notice  taken  of 
whatever  should  be  known  within  Jurisdiction. 

Judicial  notice  will  be  taken  of  whatever 
ought  to  be  generally  known  within  the  limits 
of  the  court's  jurisdiction. 

8.  Evidence  <S=328,  49— Judicial  notice  of  legis- 
lative acts,  and  official  signatures  enjoined  by 
statute. 

Judicial  notice  of  legislative  acts  and  reso- 
lutions and  of  the  ofQcial  signature  of  any  officer 
of  the  state,  of  the  United  States,  or  of  any 
state  or  territory  in  the  United  States  is  en- 
joined by  Ky.  St.  S8  1624,  1625. 

9.  Evidence  (S=>43(l)  —  Chancellor  could  not 
know  witnesses  gave  false  testimony  to  Justify 
proceedings. 

The  chancellor  could  not  judicially  know 
that  certain  witness.es  in  a  divorce  suit  had 
given  false  testimony,  and  could  not  proceed 
against  them  for  contempt  by  information  and 
rule,  but  the  matter  should  have  received  the 
consideration  of  the  officers  of  the  criminal 
court. 

PeHtlon  by  C  B.  Riley  and  A.  W.  Beal- 
mear  against  Arthur  M.  Wallace,  Judge,  etc., 
to  restrain  entry  of  order  in  contempt  pro- 
ceedings. Relief  granted,  and  defendant  en- 
joined and  restrained  from  proceeding  fur- 
ther. 

Chas.  P.  Johnson  and  Clem  Buggins,  tx>tb 
of  Louisville,  for  petitioners. 

N.  C.  Cureton,  Asst.  Co.  Atty.,  Grover  O. 
Sales,  and  John  L.  Woodbury,  all  of  Louis- 
ville, for  defendant 

QUIN,  J.  W,  H.  Haney  sued  his  wife  for  a 
divorce  on  the  ground  of  five  years'  separa- 
tion. On  the  proof  of  two  witnesses,  C.  B. 
Riley  and  A.  W.  Bealmear,  a  Judgment  grant- 
ing the  prayer  of  the  petition  was  entered 
November  25,  1919.  December  2d  defendant 
moved  the  court  to  set  aside  the  judgment  of 
divorce  on  the  ground  of  accident  and  sur- 
prise, and  because  of  fraud  in  obtentlon  of 
the  decree,  setting  up  in  an  affidavit  filed  in 
support  of  the  motion  that  her  husband  bad 
admitted  to  her  that  be  had  no  cause  for  di- 
vorce and  bad  promised  to  drop  the  proceed- 
ings. For  this  reason  an  answer  prepared 
by  her  counsel  was  not  filed,  and  she  took  no 
further  steps  in  the  matter.  The  first  she 
l^new  of  the  Judgment  was  when  she  saw  a 
notice  in  a  newspaper  to  that  effect  on  No- 
vember 25,  19J.9. 

When  the  motion  was  first  called  on  the 
docket,  W.  H.  Haney  filed  his  affidavit  stat- 
ing that  on  November  26,  1919,  the  day  fol- 
lowing the  entry  of  the  Judgment,  be  bad 
married  one  Gladys  Innes,  and  thus  the  sta- 
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tus  ot  the  parties  had  been  changed.  The 
motion  was  set  for  hearing  on  the  17th  of 
December.  In  the  meantime  subpoenas  were 
issued  for  various  witnesses,  including  Riley 
and  Bealmear,  to  appear  on  said  date.  Upon 
that  hearing  it  was  established  that  Baney 
and  his  wife  bad  lived  together  as  man  and 
wife  within  two  years  prior  to  the  Ullng  of 
the  petition  for  divorce.  The  testimony  of 
Riley  and  Bealmear  snbBtantlaUy  showed 
that  the  evidence  given  by  them  in  the  di- 
vorce case  was  based  upon  information 
received  from  Haney.  Thereafter,  to  wit, 
January  3,  1920,  an  information  was  filed  by 
Hon.  Arthur  M.  Wallace,  Judge  of  the  chan- 
cery branch.  First  division,  Jefferson  circuit 
court,  who  had  granted  the  decree,  in  which 
he  set  out  in  detail  the  facts  as  giv«i,  charg- 
ing that  the  testimony  given  by  the  two  wit- 
nesses aforesaid  was  false  and  untrue,  and 
said  statements  were  for  the  purpose  of  inter- 
fering with  the  lawful  and  true  administra- 
tion of  Justice  in  said  case.  A  rule  return- 
able January  6,  1920,  was  issued  upon  said 
Information.  In  a  response  to  this  rule,  filed 
by  Riley  and  Bealmear,  they  denied  they 
were  guilty  of  contempt,  or  that  the  testi- 
mony given  by  them  in  the  divorce  suit  was 
untrue.  At  the  same  time  they  filed  a  demur- 
rer to  the  information  as  well  as  a  motion  to 
strike  same  from  the  record.  These  were 
overruled,  and  the  court  of  Its  own  motion 
struck  out  certain  parts  of  the  response,  and 
before  the  rules  were  called  up,  to  wit,  on 
January  29,  Riley  and  Bealmear  petitioned  a 
member  of  this  court  for  an  order  restraining 
Judge  Wallace  from  entering  any  order  or 
proceeding  in  any  wise  to  punish  the  petition- 
ers for  contempt  of  court. 

By  agreement  of  the  parties  the  proceed- 
ings in  the  circuit  court  were  held  in  abey- 
ance until  the  matters  should  be  disposed  of 
by  this  court. 

[1]  As  a  general  statement  it  may  be  said 
that  allj:ourts  of  record  of  superior  Jurisdic- 
tion have  the  inherent  power  to  punish  for 
contempt.  Arnold  v.  Commonwealth,  80  Ky. 
300,  44  Am.  Rep.  480.  This  right  is  recognized 
by  statute.  For  instance,  in  section  1291,  Ken- 
tucky Statutes,  It  is  provided  that  a  court 
may  for  contempt  impose  upon  the  offender  a 
fine  not  exceeding  $30  or  imprisonment  not 
exceeding  30  hours,  without  the  intervention 
of  a  Jury. 

[2]  In  the  Arnold  Case,  supra,  it  was  held 
that  It  was  not  necessary  to  provide  by  stat- 
ute a  mode  of  trial  in  contempt  eases.  The 
manner  of  conducting  such  proceedings  was 
established  by  a  rule  of  the  common  law,  and 
all  the  liCgislature  has  said  Is  that  the  tri- 
bunal to  whom  the  contempt  is  offered  shall 
not,  by  way  of  punishment,  exceed  a  fine  of 
^30  or  imprisonment  exceeding  30  hours  with- 
out the  intervention  of  a  Jury.  '  The  rule  of 
the  common  law  has  been  modified  by  giving, 
to  the  party  charged  the  right  to  a  trial  by 


Jury,  and  the  Judge  is  required  to  have  a  Jury 
impaneled  wh«i  In  his  opinion  the  indl^iity 
offered  requires  a  greater  punishment  tlian  he 
la  authorized  to  impose  by  the  statutfe 

Of  prime  importance  is  an  answer  to  the 
question  whether  the  petitioners  were  guilty 
of  contempt  of  court 

[S,  4]  Aa  said  in  18  O.  J.  25: 

"Ordinarily  false  swearing  by  a  witness  is 
held  to  be  such  an  obstruction  of  Justice  as  to 
constitute  a  direct  contempt  of  court" 

This,  we  think,  is  a  fair  statement  of  the 
:  role.    Contempts  of  court  are  dther  direct  or 
constructive.    It  is  manifest  the  court  treated 
the  acta  of  the  petitioners  as  a  direct  con- 
tempt, and  we  will  deal  with  it  as  such. 

[6,  •]  Unless  the  chancellor  knew  the  testi- 
mony given  by  the  petitioners  was  false,  the 
petitioners  could  not  be  proceeded  against  by 
information  and  rule;  hence  it  becomes  nec- 
essary to  inquire  as  to  whether  the  court  had 
actual  or  Judicial  knowledge  or  cognizance  of 
the  alleged  falsity  of  the  statements  gXv&i  or 
made  by  the  petitioners.    Knowledge  of  noto- 
rious   facts — 1.    e.,   common   knowledge — the 
court  may  be  assumed  to  share  with  other 
intelligent  men.     Judicial  knowledge  la  not 
the  personal  knowledge  of  the  Judge ;  it  may 
I  be  defined  as  the  cognizance  of  certain  facts 
:  which  a  Judge  under  the  rules  of  l^^al  pro- 
[  cedure  or  otherwise  may  properly  take  or  act 
upon  without  proof  because  already  known  to 
ihlm,  or  that  knowledge  which  the  Judge  lias 
j  or  is  assumed  to  have  by  virtue  of  tils  office — 
jvirtute  officii.    To  announce  and  enforce  the 
I  provision  of  certain  laws,  substantive  or  pro- 
I  cedural,  is  one  of  the  Judicial  powers  of  the 
court  and  a  very  Important  object  in  tlie 
^  creation  of  the  tribunal.    Knowledge  of  8U<di 
Is  therefore  an  essential  attribute  of  the  of- 
I  fice.    Cognizance  of  these  rules  of  law  Is  not, 
like    that   of    facts    in    general,    something 
which  comes  to  the  Judge  without,  L  e.,  de- 
hors, the  Judicial  office.    Chamberlayne  on  Elv- 
j  Idence,  §§  570-572. 

'  As  said  by  Prof.  Thayer  In  tds  Treatise  on 
;  Evidence,  the  two  maxims,  that  what  is 
known  need  not  be  proved,  "manifesta  non 
indigent  probatione,"  and  it  matters  not  what 
is  .lutown  to  tb40hdge  if  it  is  not  known  to 
him  Judicially,  "non  refert  quid  notom  sit 
Judlci,  si  notum  non  sit  in  forma  Judlcii," 
comprise  the  whole  doctrine  of  Judicial  no- 
:  tice. 

'     [7]  Judicial  notice  will  be  taken  of  what- 
ever ought  to  be  generally  known  within  the 
limits  of  the  court's  Jurisdiction. 
In  Wade  on  Notice,  {  1403,  It  is  said: 

"The  classes  of  fact  of  which  notice  will  be 
taken  are  Judicial,  legislative,  political,  histori- 
cal, geographical,  commercial,  scientific,  and  ar- 
tistic, in  addition  to  a  wide  range  of  matters 
arising  in  the  ordinary  course  of  nature,  or  the 
general  current  of  human  affairs,  wliich  rest 
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entirely  apon  acknowledged  notorietr  for  their 
daims  to  jndidal  recognition." 

See,  also,  Oommonwealth  y.  Gabhart,  160 
Ky.  32,  169  S,  W.  614. 

[t]  Judicial  notice  of  legislative  acts  and 
resolutions  and  of  ■  the  official  signature  of 
any  officer  of  this  state,  of  tbe  United  States, 
or  of  any  state  or  territory  in  the  United 
States  is  enjoined  by  Kentucky  Statutes, 
tt  1624  and  1625. 

If  the  chancellor  had  had  actual  knowledge 
that  Riley  and  Bealmear  bad  made  false 
statements,  be  would  not  have  entered  the  de- 
cree of  divorce,  nor  could  he  judicially  have 
known  of  the  alleged  false  testimony.  It  was 
not  until  after  they  were  ordered  to  appear 
at  the  hearing  under  process  of  the  court 
and  in  response  to  questions  by  attorneys  ap- 
pointed by  the  court  to  assist  in  the  investi- 
gation that  they  gave  information  which  led 
the  chancellor  to  believe  they  bad  made  false 
statements.  Petitioners  are  here  Insisting 
that  the  statements  made  by  tbem  were  not 
false,  but  we  will  not  enter  Into  a  discussion 
of  this  question. 

As  said  in  People  v.  Stone,  181  111.  App.  475: 

"In  a  case  of  direct  contempt,  it  [the  court! 
may  act  upon  that  of  which  it  may  take  judicial 
notice,  but  it  cannot  judicially  know  that  evi- 
dence is  false  unless  at  the  trial  it  is  so  made 
to  appear  by  the  witness'  own  admission  or 
perhaps  by  unquestioned  or  incontrovertible 
evidence.  Otherwise  the  court  would  act  mere- 
ly upon  its  belief  or  conclusions  derived  from 
evidence  heard,  and  not  npon  matter  of  fact 
of  which  it  had  judicial  cogidzance,  which  is 
essential  to  snmmary  proceeding  for  direct  con- 
tempt" 

And  as  further  said  in  the  foregoing  opin- 
ion: 

"If  false  swearing  in  the  presence  of  the  court 
constitutes  direct  contempt,  then  Judicial  knowl- 
edge of  its  falsity  is,  in  our  opinion,  indis- 
pensable to  the  right  of  the  court  to  exercise 
authority  to  commit  therefor,  and  there  is  noth- 
ing in  the  record  to  disclose  that  the  conrt 
knew  or  could  know  that  the  testimony  was 
false." 

Judge  Wallace  did  not  know,  indeed  could 
not  know  from  the  record,  of  the  alleged  fal- 
sity of  the  testimony  given  by  Riley  and  Beal- 
mear. At  most,  be  was  acting  upon  a  pre- 
sumption, not  up<m  judicially  known  facts. 
With  commendable  promptness  he  sought, 
though  by  an  improper  metbod,  to  have  the 
parties,  if  guilty,  punished.  We  do  not  doubt 
he  was  convinced  of  their  guilt  However, 
the  facts  were  not  disclosed  until  after  a 
hearing  of  the  motions  to  modify  the  judg- 
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ment,  and  this  was  had  at  a  date  subsequent 
to  the  filing  of  Haney's  affidavit,  and  when  it 
was  known  that  the  status  of  the  parties  was 
such  that  the  judgment  of  divorce  could  not 
be  annulled. 

I  Gordon  v.  Oommonwealtb,  141  Ky.  461, 133 
S.  W.  206,  was  a  proceeding  slmUar  to  this, 
but  it  was  disposed  of  on  a  plea  of  limitation. 
The  court  Intimates  that  the  punishment  in- 
flicted on  appellant  in  that  case  was  warrant- 
ed because  of  his  own  admission  of  guilt 
when  testifying  in  a  pending  damage  suit,  a 
situation  not  presented  here.  Petitionen  are 
denying  they  gave  false  testimony;  besides 
the  alleged  falsity  was  not  ascertained  until 
after  an  Independent  Investigation  In  which 
petitioners  were  ordered  to  appear  and  testi- 
fy. We  cannot  give  our  approval  to  this  plan 
of  procedure. 

As  said  In  Helton  v.  Commonwealth,  160 
Ky.  642,  170  S.  W.  37,  1*  R.  A.  1915B,  689: 

"In  thus  speaking  we  do  not  undervalue  the 
importance  of  the  protecting  courts  or  keeping 
pure  the  administration  of  the  law;  nor  do  we 
think  what  we  iiave  said  limits  in  any  manner 
the  power  Courts  have  always  possessed  to  pun- 
ish as  for  contempt  persona  who  were  guilty 
of  contempt  as  it  has  always  been  defined. 
When  a  court  has  full  power  and  authority  to 
protect  its  dignity,  enforce  its  processes,  dis- 
cipline its  officers,  and  punish  those  who  would 
impede  or  bring  into  disrepute  the  administra- 
tion of  justice  in  a  pending  case,  It  has  all  the 
authority  that  is  needed  to  be  exercised  through 
contempt  proceedings,  and  other  offenses  should 
be  left  to  be  disposed  of  In  the  ordinary  way." 

[I]  If  the  petitioners  were  guilty  as  charg- 
ed In  the  information,  they  should  not  go  un- 
punished. The  practice  of  attempting  to 
secure  court  judgments  upon  false  or  fraudu- 
lent testimony  should  not  and  will  not  be  tol- 
erated, nor  would  we  be  understood  as  sanc- 
tioning such  practice,  or  any  semblance 
thereof,  because  it  Is  deserving  of  the  sever- 
est conderanatlon  and  censure.  We  only  hold 
that  the  facts  shown  In  the  record  before  us 
do  not  present  a  case  justifying  the  procedure 
adopted.  The  chancellor  could  not  Judicially 
know  the  petitioners  were  guilty  as  charged. 
If  the  petitioners  are  thought  to  be  guilty, 
that  is  a  matter  that  should  receive  the  con- 
sideration of  the  officers  of  the  criminal  court, 
and  due  notice  of  the  facts  should  be  brought 
to  their  attention  for  such  action  as  may  be 
deemed  advisable. 

For  the  reasons  given  the  relief  sought 
must  be  granted,  and  defendant  will  be  en- 
joined and  restrained  from  proceeding  fur- 
ther in  the  contempt  proceedings. 
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SATTERLY  V.  THORNTON. 

(Court  of  Appeals  of  Kentucky.    June  18, 
1920.) 

1.  Trial  i&=3 1 33 (6)— Improper  remark  oured 
by  sustainlnB  objeotlon  and  admoaishing 
Jury. 

Court,  by  promptly  auBtaininc  objection  to 
counsel's  improper  remarks  in  argument  to 
jury  and  admonishing  jury  not  to  consider  such 
remarks,  cured  what  might  otherwise  be  re- 
versible error. 

2.  False  Imprisonment  ^ssS— Refusal  to  take 
prisoner  before  police  Judge  held  aotlonablo. 

Where  defendant,  who  had  arrested  plain- 
tiff on  a  warrant  charging  a  breach  of  the 
peace,  issued  by  a  police  judge,  and  substan- 
tially complying  with  Cr.  Code  Prac.  §  27, 
refused  to  take  plaintiff  before  the  police  judge 
and  afford  him  an  opportunity  of  furnishing 
bail,  but  immediately  placed  him  in  jail,  though 
he  requested  to  be  taken  hefore  such  judge, 
and  though  on  the  way  to  the  jail  they  passed 
within  about  eight  feet  of  the  judge's  office, 
plaintiff  bad  a  good  cause  of  action  against  de- 
fendant for  false  imprisonment,  in  view  of  sec- 
tion 2& 

Appeal  from  Circuit  Court,  Spencer  County. 


companion  with  a  billiard  cue,  wbldi  be  bad 
In  bis  hand.  The  evidence  of  the  assault  la 
contradictory.  This  issue  was  submitted  to 
the  Jury  under  proper  instructions,  and  the 
record  contains  nothing  prejudicial  to  ttae 
rights  of  plaintiff  in  this  regard. 

Alleged  improper  remarks  by  counsel  in  his 
opening  statement  are  urged  as  grounds  for  a 
reversal.  The  overstatement  by  an  attorney 
of  his  case  is  usually  fraught  with  more  dan- 
ger to  his  side  of  the  controversy  than  to  that 
of  his  adversary.  We  do  not  see  wherdn  the 
remarks  complained  of  could  have  influenced 
the  Jury  or  affected  their  verdict.  However, 
they  were  not  objected  to,  nor  was  any  mo- 
tion made'  to  strike  same  from  the  record. 

It  Is  next  urged  that  counsel  overstepped 
the  twunds  of  propriety  In  his  closing  argu- 
ment We  have  written  oftentimes  that  In 
arguing  a  case  to  the  Jury  counsel  should  con- 
fine themselves  to  the  facts  disclosed  by  the 
record,  or  to  reasonable  deductions  there- 
from, and  when  they  exceed  these  bounds 
they  do  so  at  their  peril.  See  Pullman  Co.  ▼. 
PulUam,  187  Ky.  213,  218  8.  W.  1005,  and 
cases  therein  dted. 

[I]  The  remarks  pointed  out  were  improp- 
er, and  should  not  have  been  made,  but  when 
they  were  objected  to  the  court  very  prompt- 


Suit  by  Ezra  Satterly  against  O.  G.  Thorn- 1  ^^  sustained  the  objection,  and  admonished 
ton.    Judgment  for  defendant,  and  plalnUfl  *«  J«ry  that  they  were  not  to  consider  them, 


appeals.    Reversed,  with  directions. 

S.  K.  Baird,  of  Shelbyvllle,  tpr  appellant. 
L.  W.  Ross  and  Thad  Cheatham,  both  of 
TaylorsvlUe,  for  appellee. 

QUIN,  J.  Appellant,  as  plaintiff  below.  In- 
stituted this  .suit  to  recover  damages  on  two 
counts ;  one  for  assault  and  battery  the  oth- 
er for  false  Imprisonment.  There  was  a  di- 
rected verdict  for  defendant  on  the  second 
count,  and  the  Jury  found  in  his  favor  on  the 
first.    Plaintiff  appeals. 

Defendant  is  the  town  marshal  of  Taylors- 
vlUe. February  5,  1918,  county  court  day,  he 
received  information  there  would  be  an  at- 
tempt to  release  from  Jail  one  who  had  been 
arrested  for  drunkenness.  To  prevent  the  es- 
cape of  the  prisoner  he  remained  at  the  court- 
house that  night  The  prisoner  had  created 
a  disturbance  following  his  arrest.  About  10 
o'clock  p.  m.,  plaintiff,  his  son,  and  a  com- 
panion, while  in  a  nearby  restaurant,  hearing 
cries  in  the  direction  of  the  Jail,  stepped  out 
through  a  rear  door  of  the  restaurant  to  the 
Jailyard  to  see  what  was  the  trouble.  The 
prisoner  requested  them  to  get  him  a  drink 
of  water.  Seeing  these  people  near  the  Jail, 
defendant,  in  company  with  his  deputy,  has- 
tened toward  them,  and  ordered  them  to  move 
on.  Some  words  passed  between  the  parties. 
Their  respective  version  of  the  affair  is  de- 
tailed by  the  opposing  witnesses.  Defendant 
In  turn  struck  plaintiff,  his  son,  and  their 


thus  curing  what  might  otherwise  have  been 
a  reversible  error. 

Complaint  Is  further  made  of  two  questions 
propounded  the  witness  Greenwell,  iHit  here 
again  the  court  promptly  sustained  the  ob- 
jection to  the  questiona — tbey  were  not  an- 
swered. 

The  court  erroneously  instructed  the  Jury 
to  find  for  defendant  on  the  false  imprison- 
ment charge.  A  warrant  Issued  against  plain- 
tiff by  the  police  judge  on  May  20,  1918,  was 
placed  In  defendant's  hands  for  service.  Said 
warrant  commanded  defendant  to  arrest 
plaintiff  and  bring  him  before  the  police  court 
to  answer  a  charge  of  a  breach  of  the  peace 
committed  In  Taylorsvllle  on  the  7th  day  of 
May.  The  form  of  the  warrant  substantially 
complied  with  that  found  in  section  27  of  the 
Criminal  Code. 

[21  Plaintiff  was  arrested  on  the  morning 
of  May  20.  On  the  way  to  the  Jail  be  Inquir- 
ed of  defendant  where  he  could  And  the 
police  Judge,  and  was  told  the  latter  was  at 
the  courthouse.  When  they  reached  the 
courthouse  he  repeated  the  question  atwut 
finding  the  county  Judge,  and  informed  de- 
fendant that  the  friend-  who  accompanied 
them  was  prepared  to  go  on  his  bond,  where- 
upon defendant  said  to  come  on,  he  did  not 
have  time  to  fool  with  him.  They  passed 
within  about  eight  feet  of  the  Judge's  office, 
but  notwithstanding  plain tilTs  request  to  he 
taken  beforo  the  police  Judge,  and  his  ability 
to  furnish. satisfactory  l>all,  defendant  failed 
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and  refused  to  comply  with  his  request, 
placed  him  in  Jail,  and  locked  the  door.  He 
did  not  remain  long  in  Jail;  his  companion 
immediate  appeared  before  the  Judge,  ar- 
ranged the  bond,  and  plaintiff  was  released. 
Under  the  drcumstances  it  was  defend- 
ant's duty  to  have  taken  plaintiff  before  the 
police  judge  and  afford  him  the  opportunity 
of  furnishing  ball,  and  not  sabject  him  to  the 
humiliation  of  being  placed  in  JaiL  He  was 
so  directed  by  the  warrant,  and  requested  by 
the  plaintiff,  who  advised  him  he  had  a 
bondsman  ready.  Under  the  provisions  of 
section  27  of  the  Criminal  Code  It  is  the  duty 
of  the  arresting  ofBcer  to  bring  the  prisoner 
before  seme  magistrate  of  the  county  in 
which  the  offense  was  committed;  and  In 
section  28,  In  misdemeanor  cases.  It  Is  pro- 
Tided  that  the  person  arrested  may  Inrmedl- 
ately  give  ball,  either  before  the  magistrate 
who  Issued  the  warrant  or  the  Judge  of  the 
county  court.  The  defendant  did  not  comply 
with  either  of  these  Code  provisions.  Olr- 
cnmstances  and  conditions  might  arise  under 
which  It  would  be  Impossible  for  the  officer 
to  take  his  prisoner  Immediately  before  the 
proper  official.  For  instance  in  Pepper  v. 
Mayes,  etc.,  81  Ky.  673,  Pepper  was  arrest- 
ed under  a  warrant  and  brought  before  the 
222  S.W.-69 
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(CommisBion  of  Appeals  of  Texas,  Section  A. 
June  23,  1920.) 

Fraada,  atatut*  of  «S3|3I(I)— Aoreeneat  to 
aorrander  terin  hmvina  niffre  than  ona  yaar  to 
ran  mnat  ba  In  writinfl. 
An  agreement  for  the  surrender  of  a  writ- 
ten lease  for  five  years,  which  would  have  more 
than  one  year  yet  to  run  after  the  date  of 
surrender  is  within  the  statute  of  frauds,  and 
not  enforceable  if  not  in  writing. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District. 

Suit  by  A.  Franklin  Sittig  against  Alf 
Gardner  and  others.  Judgment  for  plaintiff 
was  affirmed  by  the  Court  of  Civil  Appeals 
(188  S.  W.  731),  and  defendants  bring  error. 
Affirmed. 

Elliott  Cage,  of  Houston,  for  plaintiffs  In 
error. 

Ross  &  Wood  and  W.  J.  Howard,  all  of 
Houston,  for  defendant  in  error. 

SONFIELD,  P.  J.  Suit  by  A.  Franklin 
Stttlg,  plaintiff,  against  Alf  Gardner  and 
others,  defendants,  to  recover  installmoits 
of  rent  for  certain  premises  In  the  city  of 
Houston  and  a  foreclosure  of  the  landlord's 
lien.  Plaintiff  by  amended  petition  allied 
that  defendants  Entered  into  possession  of 
the  premises  under  a  lease  from  plaintiff — 
the  lease  being  for  a  period  of  five  years, 
beginning  on  the  16th  day  of  August,  1911, 
and  ending  on  August  16,  1916,  and  con- 
tinued in  such  possession  until  the  1st 
day  of  July,  1914,  when,  over  the  protest 
of  plaintiff,  who  was  asserting  a  landlord's 
lien  on  the  flztnres  and  stock  of  goods  in 
the  storehouse  up<m  the  premises,  they  aban- 
doned the  premises,  which  have  since  that 
time  been  unoccupied.  This  suit  was  insti- 
tuted on  the  8th  day  of  April,  1914,  and  prior 
to  the  vacation  of  the  premises,  for  install- 
ments of  rent  then  due.  By  amendments, 
plaintiff  alleged  other  Installments  of  rent 
accruing  from  time  to  time,  up  to  the  date 
of  the  trial,  and  sought  recovery  thereof. 

Defendants  admitted  the  lease  contract, 
but  alleged  that  on  or  about  the  16th  day 
of  January,  1914,  the  parties  made  and  en- 
tered Into  an  agreement,  hy  the  terms  of 
which  defendants  were  to  be  released  from 
any  liability  for  rent  then  due,  and  were 
to  be  permitted  to  remain  in  the  building 
until  the  1st  day  of  July,  1914,  rent  free, 
plaintiff  to  pay  them  the  sum  of  $500  In 
consideration  of  their  agreement  to  the  can- 
cellation and  of  their  vacating  the  premises 
by  the  first  day  of  July,  1914;  that  in  com- 
pliance with  this  agreement  the  defendants 
vacated  the  premises  before  July  1, 1914,  and 
have  never  used  them  since  that  date,  but 


they  prayed  Judgment. 

On  the  trial,  defendants  offered  evidence 
to  establish  the  parol  agreement,  and  that 
they  vacated  the  premises  In  compliance  yrlth 
and  reliance  upon  such  agreement,  at  con- 
siderable expense  to  themselves.  Thia  evi- 
dence was  ezdnded  by  the  court  The  cause 
was  tried  to  a  Jury,  and  upon  the  conduslon 
of  the  evidence  the  court  instructed  to  return 
a  verdict  in  favor  of  plaintiff  for  the  amount 
of  the  rent,  with  a  foreclosure  of  the  lien. 
On  appeal,  the  Judgment  of  the  district  court 
was  affirmed.  188  8.  W.  731.  Writ  of  error 
was  granted  by  the  Committee  of  Judges. 

The  determinative  question  in  the  case  is 
whether  the  agreeme&t  for  the  surrender  of 
the  lease,  the  term  remaining  and  to  be  sur- 
rendered being  for  naore  than  one  year,  was 
within  the  statute  of  frauds.  Upon  con- 
sideration of  this  question,  we  concur  in 
the  conclusion  of  the  Court  of  Civil  Appeals 
that  the  agreement  was  within  the  statute. 
That  court  In  Its  opinion  so  fully  and  clearly 
discusses  the  question  that  we  deem  further 
discussion  unnecessary.  We  are  of  opinion 
that  the  Judgment  of  the  Court  of  Civil  Ap- 
peals should  be  affirmed. 

PHILXIPS,  C.  J.  We  approve  the  Judg- 
ment recommended  in  this  case. 


ANDERSON  v.  8TEDDUM.    (No.  142-3072.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  26,  1920.) 

Guardian  and  ward  «=330 (3)— Pension  la  "os- 
tate"  expendabia  only  on  oonrt  order. 
Pension  money  received  by  a  guardian  ia 
"estate"  of  the  ward  within  the  meaning  of 
the  term  "estate"  as  used  in  Vernon's  Sayles* 
Ann.  Civ.  St.  1914,  art.  4131,  and  the  guardian 
is  not  entitled  to  credit  for  expenditure  thereof 
for  support  and  education  where  she  did  not 
first  procure  a  court  order  as  required  by  that 
article. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Estate.] 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District. 

Proceedings  on  the  final  account  of  Mary 
A.  Anderson,  as  guardian  of  Charles  T.  Sted- 
dnm,  her  minor  son.  A  Judgment  of  the  dis- 
trict court  disapproving  the  final  account 
was  affirmed  by  the  Court  of  Civil  Appeals 
(194  S.  W.  1132),  and  the  guardian  brings 
error.     Affirmed. 

H.  G.  Evans,  of  Bonham,  for  plaintiff  in 
error. 

J.  W.  Gross  and  A.  P.  Boldlng,  both  of 
Bonham,  for  defendant  in  error. 
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KITTRELL,  J.  This  cause  Is  reported  In 
194  S.  W.  1132.  Tbe  writ  was  granted  by 
the  Committee  of  Judges.  It  Involves  the 
question  whether  pension  money  received  by 
a  guardian  and  expended  in  her  capacity  as 
such  is  "estate"  of  the  ward  witliin  tlie 
meaning  of  the  term  "estate"  as  used  in  arti- 
cle 4131,  V.  S.  R.  S.  The  Court  of  avil  Ap- 
I>eals  held  that  it  is,  and  that,  tbe  guardian 
having  expended  the  money  without  having 
first  procured  such  order  as  is  by  said  arti- 
cle 4131  required  to  be  obtained  before  the 
expenditure  was  made,  the  guardian  was  not 
entitled  to  credit  for  such  expenditure  in  the 
settlement  of  her  final  acconnt. 

The  Supreme  Court  has  indicated  to  us 
that  in  its  opinion  the  Judgment  of  the  Court 
of  Civil  Appeals  was  correct  and  should  be 
afllrmed.  In  view  of  that  opinion,  it  is  rec- 
ommended that  the  judgment  of  the  Court  of 
Civil  Appeals  be  affirmed. 

PHILLIPS,  C.  J.  We  approve  the  Judg- 
ment recommended  In  this  case. 


O'NEIL  ENGINEERING  CO.  et  al.  v.  FIRST 
NAT.  BANK  dF  PARIS.    (No.  104-2940.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Jnne  16,  1920.) 

1.  Prinoipal  asil  surMy  «=359— Snr*ty  on  a 
contractor's  bond  is  charged  with  knowledge 
of  terms. 

Surety  on  a  contractor's  bond  is  charged 
with  knowledge  of  all  the  terms,  stipnlations, 
and  legal  consequences  of  tbe  contract  upon 
which  it  became  a  guarantor. 

2.  Assignments  ^=385— Assignee  of  contractor 
held  entitled  to  priority  over  surety. 

Where  a  construction  contract  authorized 
the  board  of  road  commissioners  to  retain  15 
per  cent,  of  tbe  monthly  estimates,  and  the 
surety  on  the  contract  was  subrogated  to  and 
had  had  assigned  to  it  the  rights  of  the  board, 
the  contractor's  assignment  of  the  remaining 
85  per  cent,  gave  its  assignee  rights  superior 
to  the  board  and  surety  so  long  as  the  con- 
tractor was  carrying  on  the  work  and  not  in 
default. 

3.  Assignments  9=>74— Assignee  takes  only  ti- 
tle of  the  assignor. 

When  there  is  an  assignment  of  a  particu- 
lar fund,  the  assignee  takes  tbe  title  of  tbe  as- 
signor to  that  wliich  is  assigned,  but  he  obtains 
no  greater  right  in  or  title  to  tbe  fund  than 
exists  in  the  assignor. 

4.  Assignments  «=>85— Breach  having  ocour- 
red  before  payment,  rights  of  assignee  were 
inferior  to  those  of  surety. 

Where  contract  for  the  construction  of  a 
road  authorized  the  board  of  road  commis- 
sioners to  retain  15  per  cent,  of  the  montlily 
estimates,    and   provided   that   the    remainder 


should  be  paid  on  or  before  the  fourth  Monday 
of  the  month  following  that  in  which  tbe  work 
was  performed  and  the  warrant  for  the  work 
done  on  the  previous  month,  although  approved 
on  the  4th  day  of  tbe  month,  bad  not'  been 
delivered  on  the  8th  day  of  the  month,  when  tbe 
contractor  defaulted  and  a  bank  wliich  bad 
an  assignment  of  warrants  to  become  due  de- 
manded payment,  held,  that  the  board  was 
warranted  in  retaining  tbe  amount  because  of 
default,  so  rights  of  the  surety  to  widch  had 
been  assigned  all  sums  retained,  etc.,  were  su- 
perior to  those  of  the  bank. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District 

Action  by  tbe  First  National  Bank  of  Par- 
is, Texas,  against  tbe  O'Neil  Engineering 
Company  and  others.  Judgment  adverse  to 
plaintiff  was  modified  and  affirmed  by  the 
Court  of  Civil  Appeals  (176  S.  W.  74),  and 
defendants  bring  error.  Judgment  of  the 
Court  of  Civil  Appeals  reversed,  and  that  of 
district  court  affirmed. 

James  J.  Collins  and  M.  W.  Townsend,  both 
of  Dallas,  and  Chas.  L.  Black,  of  Austin,  for 
plaintiffs  In  error. 

A.  P.  Park,  of  Paris,  and  Brooks,  Hart  & 
Woodward,  of  Austin,  for  defendant  In  er- 
ror. 

SADLER,  P.  J.  The  statement  of  the  case 
as  given  in  the  opinion  by  the  Court  of  Clril 
Appeals  Is  so  full  and  complete  that  we 
adopt  same  as  shown  in  176  S.  W.  74.  As 
aptly  stated  by  Associate  Justice  Hodges: 

'The  only  errors  assigned  are  those  which 
question  the  court's  legal  conclusions  from 
the  foregoing  facts.  To  summarize:  These  facts 
show  conflicting  claims  to  a  special  fund  au- 
thorized by  law  to  be  disbursed  under  the  or- 
der of  the  board  of  permanent  road  commis- 
sioners for  justice  precinct  No.  1  of  Lamar 
county.  The  appellant  [defendant  in  error] 
claims  that  fund — or  rather  so  much  of  it  as 
may  be  necessary  to  satisfy  its  debt  against 
the  engineering  company — by  virtue  of  parol 
assignments  made  before  any  of  the  money 
due  upon  the  contract  with  the  board  bad  been 
earned  by  the  engineering  company.  The  surety 
company  [Fidelity  &  Deposit  Company  of 
Maryland,  and  Title  Guaranty  Insurance  Com- 
pany, acting  together]  claims  this  fund  upon 
three  different  written  assignments.  The  first 
is  referred  to  as  the  application  agreement 
made  at  the  time  the  contract  of  suretyship  was 
entered  into  and  as  a  part  of  the  consideratioo 
of  tiiat  contract;  the  second  is  another  writ- 
ten assignment,  dated  February  26,  1913;  and 
the  third  still  another  agreement  made  on  the 
8tb  day  of  August,  1913,  at  the  time  it  took 
over,  or  agreed  to  take  over,  the  contract  of  the 
engineering  company  with  tbe  board.  The 
surety  company  also  insists  upon  its  right  of 
subrogation  to  all  of  the  claims,  securities,  and 
demands  owned  or  held  by  the  board  against 
the  engineering  company  at  the  time  the  latter 
defaulted  in  the  performance  of  its  contract. 
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The  trial  court  held  that  the  sureties  on 
the  bond  of  the  CNell  Engineering  Company 
given  to  the  board  of  road  commissioners  to 
Insure  performance  of  the  road  contract 
were  entitled  to  the  fund  Involved.  On  ap- 
peal, the  Court  of  Civil  Appeals  held  that  the 
bank  had  a  prior  right  in  the  fund  to  the 
extent  of  its  debt  against  the  engineering 
company.  To  this  Judgment  writ  of  error 
was  granted. 

Opinion. 

After  a  rery  careful  consideration  of  the 
able  presentation  by  counsel  of  the  questions 
Involved,  we  have  concluded  that  the  Court 
of  Civil  Appeals  erred  In  the  disposition 
made  of  this  case. 

[1,  2]  In  reaching  this  conclusion,  we  have 
recognized  the  difficulty  involved.  At  the 
time  the  contract  was  entered  into  between 
the  O'Nell  Engineering  Company  and  the 
board  of  road  commissioners,  It  was  therein 
specially  stipulated  that  a  bond  should  be 
given  as  required  by  law,  guaranteeing  per- 
formance by  the  engineering  company  of  the 
contract,  in  which  it  obligated  itself,  in  ac- 
cordance with  the  plans  and  specifications 
furnished,  to  construct  the  roads  contem- 
plated. It  was  further  stipulated  as  a  pro- 
tection to  the  board  that  15  per  cent  of 
each  monthly  estimate  of  the  work  complet- 
ed should  be  retained  by  it  until  all  of  the 
work  had  been  completed,  in  accordance  with 
the  contract  It  was  stipulated  that  between 
the  1st  and  10th  of  each  month,  the  engineer 
who  was  acting  for  the  board  should  make 
an  estimate  of  the  amount  of  work  which 
had  been  completed  during  the  previous 
month ;  that  he  should  deduct  therefrom  fif- 
teen per  cent,  and  such  other  amounts  as 
might  be  proper  to  be  retained  by  the  board 
until  the  completion  of  the  contract ;  that  the 
remaining  portion  of  the  estimate  should  be 
paid  over  to  the  engineering  company  for 
the  work  which  it  had  completed  during  the 
previous  month.  The  contractor  could  not 
require  payment  of  this  amount  before  the 
fourth  Monday  in  the  month  in  which  the 
estimate  had  been  approved. 

It  may  not  be  amiss  to  discuss  the  rela- 
tionship existing  between  the  board  of  road 
commissioners  and  the  engineering  company 
under  the  contract.  The  board  provided  for 
its  protection  against  default  on  the  part  of 
the  engineering  company.  The  retention  of 
15  per  cent,  of  the  monthly  estimates  and 
such  other  deductions  as  its  engineer  might 
make,  together  with  the  bond  guaranteeing 
performance,  were  provided  as  sufficient  to 
recoup  the  board  for  any  dereliction  by  the 
engineering  company.  We  think  that  it  is 
clear  that  this  construction  of  the  contract 
Is  in  consonance  with  its  terms  and  with  the 
intention  on  the  part  of  the  board.    As  a 


retained  percentages  and  deductions  by  Its  en- 
gineer and  the  bond  required.  The  engineer- 
ing company  accepted  for  Itself,  with  the  con- 
sent and  permission  of  the  board,  such  an 
amount  of  each  monthly  estimate  as  remain- 
ed after  the  deductions  had  been  made  by 
the  engineer  in  charge.  This  amount  nay, 
for  convenience,  be  treated  as  85  per  cent 
of  each  monthly  estimate. 

At  the  end  of  each  month,  after  the  work 
began,  the  engineering  company,  it  then  be- 
ing In  performance  of  the  contract,  was  en- 
titled to  receive  85  per  centof  each  estimate, 
without  any  retained  claim  thereto  by  the 
board.  This  board  did  not  put  any  restraint 
upon  this  85  per  cent  to  protect  against  any 
future  dereliction,  failure,  or  incapacity  on 
the  part  of  the  engineering  company  in  the 
performance  of  the  contract.  In  the  absence 
of  fraud  or  mistake,  when  the  board  approv- 
ed the  estimate  submitted  by  the  engineer 
for  any  month,  the  amount  of  such  estimate, 
the  contract  then  being  in  performance  by 
the  engineering  company,  was  set  apart  from 
the  general  fund  to  meet  the  obligation  to 
the  contractor  at  Its  maturity. 

What  was  the  position  of  the  surety  or 
bondsman  who  sgught  to  indemnify  the 
board  against  loss  or  guarantee  the  faithful 
execution  of  the  contract  by  the  principal? 
They  were  charged  with  knowledge  of  all  of 
the  terms,  stipulations,  and  legal  consequenc- 
es of  the  contract  upon  which  they  became 
guarantors.  If  we  treat  the  contract,  whldi 
we  think  proper  to  do,  as  being  Incorporated 
in  and  forming  a  part  of  the  bond,  then  the 
surety  company  occupied  exactly  the  same 
position  in  relation  to  It  as  that  of  the  prin- 
cipals themselves.  The  surety  company  had 
no  greater  right  in  the  contract  or  under  it 
than  had  the  board.  It  accepted  the  surety- 
ship with  knowledge  that  a  certain  per  cent 
of  each  monthly  estimate  for  work  completed 
during  that  month  was  to  become  due  and 
[Myable  to  and  subject  to  the  possession  of 
its  principal  in  the  bond  without  restraint 

An  examination  of  the  application  for 
suretyship  made  by  the  contractor  to  the 
surety  companies  further  confirms  the  posi- 
tion here  taken.  The  assignment  contained 
in  the  application  had  relation  to  the  condi- 
tion which  existed,  not  at  the  time  of  mak- 
ing the  contract,  but  at  the  time  of  the 
breach  and  failure  of  performance  on  the 
part  of  the  principal.  As  long  as  the  con- 
tractor was  carrying  out  his  obligation  in 
performing  the  terms  of  his  contract,  the 
surety  company  had  no  right  to  arrest  or 
hold  for  its  protection,  dther  under  the  ap- 
plication assignment  or  by  equitable  subro- 
gation, any  part  of  the  estimate  approved 
by  the  board,  ordered  paid,  and  subject  to 
the  demand  of  the  contract  It  entered  Into 
its  suretyship  relying  for  protection  upon  the 
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retained  percentage  and  Its  faitb  in  the  con- 1  on  this  amount,  and  that  It  was  owing  to  the 


tractor.  It  reserved  no  rights  against  any 
earned  and  approved  amounts  subject  to  the 
demand  of  the  contractor  prior  to  breach  by 
him. 

This  being  the'  situation  at  the  time  tlie 
assignment  was  made  by  the  engineering 
company  to  the  bank,  it  became  the  first  as- 
signee of  that  portion  of  the  monthly  esti- 
mates to  which  the  engineering  company 
would  be  entitled  under  its  contract  with  the 
board  as  long  as  the  engineering  company 
was  in  the  performance  of  its  contract  and 
until  any  sums  due  to  the  bank  covered  by 
the  assignment  were  liquidated. 

The  second  assignment  made  to  the  surety 
company  affected  only  the  percentage  retain- 
ed by  the  board  under  the  original  contract, 
and  did  not  in  any  wise  attach  to  that  por- 
tion of  any  estimate  payable  to  the  contrac- 
tor. The  last  or  third  assignment  to  the 
surety  company,  that  made  on  the  8th  day  of 
August,  1913,  is  not  material  except  as  it 
may  affect  the  question  of  whether  or  not 
there  was  an  abandonment  of  the  contract 
by  the  engineering  company. 

What,  then,  was  the  status  of  the  fund  in- 
volved in  this  litigation  on  the  4th  day  of 
August,  1913?  The  engineering  company  was 
in  the  proper  performance  of  its  contract 
during  the  month  of  July,  and  had  complet- 
ed such  a  portion  of  the  work  contemplated 
as,  in  the  Judgment  of  the  engineer  in 
charge,  entitled  it  to  the  sum  of  $13,347.97. 
All  proper  deductions  had  been  made  in  be- 
half of  the  board  under  the  contract  On 
this  date  this  fund  had  charged  against  It 
the  Indebtedness  due  f>y  the  ■engineering 
company  to  the  bank.  There  was  no  other 
demand  or  claim  against  it.  All  claims  of 
tlie  board  were  satisfied  in  the  deduction 
made  by  the  engineer.  This  fund  was  rest- 
lug  under  no  obligation  either  to  the  board 
or  to  any  other  party  as  an  assignee,  by  con- 
tract or  by  equitable  subrogation,  under  the 
conditions  as  they  -existed  on  the  4th  day  of 
August,  1913.  The  only  party  who  had  any 
claim  in  this  fund  was  the  engineering  com- 
pany, subject,  alone,  to  the  assignment  which 
it  had  made  to  tlie  bank.  The  board  of  com- 
missioners, on  the  submission  to  it  of  the 
estimate  by  the  engineer,  duly  and  legally 
approved  the  same  and  ordered  the  sum 
found  due  by  him  for  the  previous  month's 
work  to  be  paid  to  the  engineering  company, 
and  a  warrant  was  drawn  on  the  special 
fund  in  its  favor  for  this  amount 

[3,4]  At  the  time  of  this  order  the  engi- 
neering company  was  carrying  out  and  per- 
forming Its  contract.  There  had  been  no 
breath  of  suspicion  of  failure  to  perform  on 
the  part  of  the  contractor.  There  had  been 
no  intimation  of  the  prospective  abandon- 
ment of  the  contract  or  of  an  inability  to 
complete  it  The  board  Justly  determined  in 
the  exercise  of  its  power  that  it  had  no  claim 


contractor.  Notldng  had  occurred  giving 
rise  to  any  question  as  to  the  legal  right  of 
the  contractor  to  the  fund.  The  surety  com- 
pany was  not  asserting  any  Maim  against  it, 
and  nothing  had  occurred  which  gave  it  the 
right  to  assert  a  claim.  If  on  that  day  the 
contractor  had  the  right  to  demand  the  pay- 
ment, and  it  had  made  the  demand,  there  is 
nothing  in  the  record  which  gives  to  any  one 
the  right  to  have  demurred,  or  which  would 
have  given  to  the  board  the  power  to  have 
refused  payment  to  the  contractor,  or  to  the 
bank  as  its  assignee.  It  appears,  however, 
that  for  several  days  no  demand  was  made 
for  the  deiivei-y  of  the  warrant  or  payment. 
On  the  8th  of  the  month  the  bank,  as  as- 
signee, demanded  the  delivery  of  the  warrant 
to  it,  and  gave  notice  to  the  board  of  its  as- 
signment. Subsequent  to  this  demand,  but 
on  the  same  day,  came  into  existence  the 
transactions  which  bring  about  this  litiga- 
tion. The  president  of  the  engineering  com- 
pany appeared  before  the  board,  and  notified 
It  that  his  company  could  not  carry  out  the 
contract  and  that  it  had  assigned  the  same, 
together  with  all  rights  under  it  to  the  sure- 
ty companies,  who  were  to  carry  out  and 
complete  the  work  in  accordance  with  the 
terms  of  the  contract.  On  indemnification  by 
the  surety  company,  the  board  delivered  the 
warrant  to  It 

If  the  surety  company  had  any  right  In 
this  fund,  the  power  to  exercise  that  right 
arose  subsequent  to  the  4th  day  of  August 
1913.  The  bank  held,  on  that  date,  under  the 
then  existing  conditions,  the  superior  right 
in  this  fund  to  the  amount  of  its  claim 
against  the  contractor,  except  as  that  right 
may  have  been  affected  by  the  subsequent 
conduct  of  the  engineering  company. 

The  determination  of  the  effect  of  the 
transactions  which  took  place  on  the  8th  day 
of  August,  1913,  has  been  fraught  with  great 
difficulty.  We  cannot  agree  with  the  Court 
of  Civil  Appeals  that  the  engineering  com- 
pany did  not  abandon  work  and  make  de- 
fault under  the  contract.  It  did  assign  ail 
of  its  rights  under  the  contract  to  Its  surety 
and  all  amounts  then  due  thereunder  by  the 
board.  This  assignment,  however,  was  su- 
perinduced by  the  fact  of  Inability  to  perform 
the  obligations  resting  upon  the  engineering 
company.  We  are  impressed  that  the  ques- 
tion is  squarely  before  us  to  be  decided  in 
the  light  of  effect  thereon  of  abandonment 
of  the  contract  by  the  engineering  company, 
and  that  we  will  have  to  deal  with  the  par- 
ties and  their  rights  as  such  abandonment 
affects  them. 

If  the  contract  had  been  abandoned  prior 
to  the  approval  of  the  estimate  for  July  and 
the  order  for  payment  of  that,  portion  to 
which  the  engineering  company  was  entitled, 
under  the  decision  of  the  engineer  in  charge 
for  the  board,  then,  in  a  suit  to  compel  ap- 
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flual  com^etion  of  the  work  contemplated, 
Vhls  right  existed  in  the  board  in  virtue  of 
the  relation  existing  between  it  and  the  con- 
tractor with  regard  to  the  subject-matter  of 
the  contract. 

Notwlthstaudlug  the  order  approving  the 
estimate  and  directing  its  paiyment  to  the 
contractor,  should  he  have  abandoned  his 
contract  at  a  time  when  there  was  no  exist- 
ing right  in  an  assignee,  the  board  could 
have  defeated  a  recovery  by  the  contractor 
until  final  completion,  and,  so  long  as  no 
right  existed  in  the  contractor  to  demand 
payment  and  require  performance  of  the  or- 
der of  the  board,  the  assignee  of  the  contrac- 
tor could  exercise  no  greater  right  than  he. 
We  are  thus  brought  to  the  question  of  what 
effect  upon  these  rights  of  the  board  the  pre- 
vious assignment  to  the  banl^  had. 

It  appears  to  be  settled  tliat  when  there 
is  an  assignment  of  a  particular  fund  the  a»- 
signee  takes  the  title  of  the  assignor  to  that 
which  is  assigned,  but  be  obtains  no  greater 
right  in  or  to  the  fund  than  exists  In  the 
assignor. 

The  trial  court  and  the  Court  of  Civil  Ap- 
peals seem  to  proceed  to  a  decision  upon  the 
evident  hypothesis  that  at  the  time  the  banlc 
demanded  payment  (August  8th),  the  contrac- 
tor then  had  the  unqualified  right  to  demand 
payment,  in  tl>at  the  amount  ordered  paid 
was  a  matured  obligation.  These  courts  evi- 
dently overlooked  that  provision  of  the  con- 
tract with  controlled  the  maturity  of  the  pay- 
ment In  the  clause  providing  for  the  esti- 
mates and  deductions  and  directing  the  man- 
ner of  payment,  it  is  provided  that  the 
board,  or  the  engineer  acting  for  the  board, 
"shall  pay  the  remainder  of  such  estimate 
to  the  contractor  •  •  •  at  the  office  of 
the  county  auditor  •  •  •  on  or  before  the 
fourth  Monday  of  each  month  for  the  work 
of  the  preceding  month."  Under  the  terms 
of  the  contract,  the  bpard  might  make  the 
payment  at  any  time  after  approval  of  the 
estimate,  but  the  contractor  could  not  de- 
mand it  as  a  matured  and  absolute  right 
vested  in  iilm  until  the  fourth  Monday  In 
August. 

On  the  8tb  day  of  August  the  parties  stood 
In  this  relation:  The  board  had  determined 
that  it  was  due  for  the  previous  month's 
work  the  amount  of  the  estimate,  and  that 
the  same  should  be  paid,  but  the  payment 
was  reserved  and  the  contractor  could  not 
demand  that  it  be  made.  The  option  was 
with  the  board  to  pay  then  or  to  abide  its 
time  under  the  maturity  clause  of  the  con- 
tract The  amount  due  and  owing  was  de- 
termined, but  it  was  still  an  unmatured  In- 
debtedness. The  definite  amount  of  $13,347.- 
97  became  fixed  as  due  by  the  board  to  the 


tion  of  the  board.  With  the  funds  thus  im- 
pressed, the  contractor  gave  notice  of  his  de- 
fault, his  inability  to  further  perform,  and, 
as  a  consequence,  of  abandonment,  and  that 
be  bad  called  upon  the  sureties  to  complete 
lUs  original  obligation — their  ultimate  con- 
tract 

The  assignment  In  the  application  for  the 
suretyship  bond'  was  of  all  amounts  whlcii 
might  t>e  due  the  contractor  by  the  board  at 
the  time  of  the  abandonment  of  the  contract 
by  the  engineering  company.  Tliis  assignment 
antedated  that  made  to  the  t>ank.  It  stood 
ready  at  all  times,  for  the  protection  of  the 
surety,  to  talce  bold  of  any  money  vliicb  the 
board  owed  to  the  contractor  at  the  time  oC 
the  abandonment  of  the  contract  The 
amount  of  the  estimate  in  question  b^ng  a 
debt  due,  but  not  matured,  at  the  time  of  the 
abandonment,  was  immediately  fastened  up- 
on by  the  original  assignment  to  the  surety 
company,  to  the  exclusion  of  any  other  as- 
signment subsequently  given.  The  assign- 
ment to  the  bank  attached  to  this  fund,  8ul>- 
Ject  to  the  stipulations  contained  in  the  con- 
tract, and  subject  to  the  rights  of  the  par- 
ties imder  tliat  contract  as  they  might  arise 
In  law. 

The  rights  of  the  board  to  retain  this  esti- 
mate against  the  contractor  became  fixed  up- 
on his  abandonment  of  the  contract.  This 
right  existed  from  the  Inception  of  the  con- 
struction contract ;  the  surety  company  was 
in  equity  subrogated  to  the  then  existing 
rights  of  the  board.  As  the  surety  accepted 
its  responsibility  to,  and  did  proceed  in,  the 
performance  of  the  contract,  it  was  vested, 
both  under  the  application  assignment  and 
by  subrogation,  to  a  prior  right  In  the  fund 
to  that  of  the  bank.  The  t>ank'8  assignment 
postdated  the  application  assignment,  and 
postdated  the  equitable  rights  existing  in  the 
board  and  subject  to  attach  to  the  fund. 
Hess  &  Skinner  Engineering  Co.  v.  Tumey 
(Sup.)  216  S.  W.  621.  What  occurred  on  Au- 
gust 8th  gave  rise  to  the  rights  of  the  board 
and  of  the  surety  company  which  related 
back  to,  and  dated  from,  the  inception  of  the 
construction  contract. 

We  are  of  opinion  that  the  surety  comirany 
obtained  the  prior  right  In  this  fund,  and 
that  the  Court  of  Civil  Appeals  erred  in 
not  so  holding. 

The  Judgment  of  the  Court  of  ClvU  Ap- 
peals should  be  reversed,  and  that  of  the 
district  court  affirmed. 

HAWKINS  and  GREENWOOD,  JJ.  We 
approve  the  Judgment  recommended  in  this 
case. 

PHILLIPS,  C.  J.,  not  sitting. 
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8HR0YER  V.  CHICAGO,  R.  I 
(No.  157-3129.) 


&  G.  RY.  CO. 


(CoininisBioa  of  Appeals  of  Tezaa,  Section  B. 
June  23,  1920.) 


i.  Carrier*  «=92 18(1)— Interstate  carrier  not 
estopped  to  set  up  limitation  of  time  for  ae- 
tion. 

ProTision  in  contract  for  interstate  ship- 
ment of  live  stock  that  in  consideration  of  low- 
er rate  no  action  against  the  carrier  shall  be 
maintained  unless  commenced  within  six 
months,  is  valid,  and  cannot  be  avoided  by  the 
skipper  on  ground  that  the  carrier  is  estopped 
to  set  it  ap. 

2.  Carriers  $==>35  —  Interstate  carrier  oaaaot 
waive  requirement  of  Commerce  Act  or  stipu- 
lation of  contract  ttiereunder. 

No  interstate  carrier  can  waive  a  require- 
ment of  the  Interstate  Commerce  Act,  or  stipu- 
lation of  contract  made  pursuant  thereto. 

3.  Carriers  «s»35— Interstate  carrier  cannot  es- 
top Itself  to  invoiie  limitation  of  time  to  sue. 

Representatives  of  interstate  carrier  can- 
not, by  conversations,  letters,  and  negotiations 
extending  beyond  time  limited  for  suit  by  con- 
tract pursuant  to  the  Interstate  Commerce  Act, 
estop  the  carrier  to  assert  and  invoke  the  lim- 
itation against  the  shipper. 

4.  Commerce  «=38(r2)— Carmaok  Amendment 
withdraws  determination  of  validity  of  slilp- 
plno  contracts  from  state  law. 

The  Carmack  Amendment  (U.  S.  Comp.  8t 
{{  8601a,  8604aa)  to  the  Interstate  Commerce 
Act  has  withdrawn  the  determination  of  the 
validity  of  all  stipulations  in  interstate  ship- 
ping contracts  from  state  law  or  legislation. 

5.  Carriers  «=>32(l)  —  No  discrimination  liy 
Interstate  carriers  between  sliippers  permit- 
ted. 

Under  the  Interstate  Commerce  Act  and 
the  Carmack  Amendment  thereto  (U.  S.  Comp. 
St.  a  8604a,  8604aa)  no  discrimination  will 
be  permitted,  directly  or  indirectly,  by  interstate 
carriers  as  between  shippers. 

6.  Courts  9=397(5)— Construction  of  interstste 
Mil  of  lading  a  federal  question. 

Question  of  construction  of  interstate  bill 
of  lading  under  the  Carmack  Amendment  (U. 
&  Comp.  St.  S$  8604a,  8604aa)  and  the  Inter- 
state Commerce  Act  is  a  federal  question. 

7.  Carriers  «=>30— Shipper  charged  with  notice 
of  interstate  tariffs. 

Every  shipper  in  interstate  commerce  is 
charged  with  notice  of  the  terms  of  interstate 
tarifFs  governing  his  shipment. 

8.  Courts  ®=997( 5)— Federal  taw  controls  ln> 
terprstatton  of  Interstate  Commerce  Act. 

If  any  state  law  or  the  holding  of  any 
state  court  conflicts  with  the  Interstate  Com- 
merce Act  or  the  interpretation  put  upon  it 
by  the  Supreme  Court  of  the  United  States, 
the  federal  law  controls. 
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9.  Carriers  <S=s>2t8(5)  —  Stipulation  limiting 
time  for  suit  a  "regulation  affecting  rates," 
and  not  binding  where  not  filed.  * 

Stipulation  of  contract  for  interstate  ship- 
ment of  live  stock  in  consideration  of  lower 
rate  that  no  action  against  the  carrier  for  any 
loss  should  be  maintained  unless  commenced 
within  six  months  held  a  regulation  affecting 
rates  within  the  Carmack  Amendment  (U.  S. 
Comp.  St.  §§  8604a,  8C04aa)  to  the  Interstate 
Commerce  Act,  so  that  it  was  not  binding  on  a 
shipper  where  it  was  not  filed  as  a  part  of  the 
schedule  of  rates  with  the  Interstate  Commerce 
Commission. 


Error  to  Court  of  Civil  Appeals  of  Sev- 
entb  Supreme  Judicial  District. 

Suit  by  W.  H.  Shroyer  against  the  Chicago, 
Rock  Island  &  Gulf  Railroad  Company. 
From  judgment  for  plaintiff,  defendant  ap- 
pealed to  the  Court  of  Civil  Appeals,  which 
reversed  and  remanded  (l'J7  S.  W.  773),  and 
plaintiff  brings  error.  Judgment  of  the  Ck)urt 
of  Civil  Appeals  reversed,  and  judgment  of 
the  trial  court  affirmed. 

W.  A.  Davidson,  of  Amarlllo,  tor  plaintiff 
In  error. 

N.  H.  Lasslter,  of  Ft  Worth,  and  C.  B. 
Gustarus,  of  Amarlllo,  for  defendant  in 
error. 

EITTRELLt  J.  Flaiutiff  in  error  sued  de- 
fendant in  error  for  damagea  arising  out  of 
an  Interstate  shipment  of  cattle,  and  recov- 
ered judgment  On  appeal  that  judgment 
was  reversed  and  the  cause  remanded  by  the 
Court  of  Civil  Appeals  of  the  Seventh  Dis- 
trict. The  report  of  the  case  is  to  be  found 
in  197  S.  W.  773,  and  the  carefully  considered 
and  able  (pinion  of  Chief  Justice  Huff  clear- 
ly reveals  what  issues  were  involved,  and  the 
holding  of  the  court  with  relation  thereto. 

The  question  on  the  decision  of  which  the 
opinion  la  in  the  main  based  was  apparently 
raised  on  motion  for  rehearing  for  the  first 
time.  There  were,  however,  several  assign- 
ments of  error  presented,  but  the  defense 
was  based  in  the  main  on  the  ground  that  the 
plaintiff  had  not  brought  suit  within  six 
months  after  his  cause  of  action  accrued,  as 
was  required  by  the  contract  under  which  the 
shipment  was  made. 

[1]  By  way  of  avoidance  of  that  defense 
plainuff  pleaded  certain  facta  by  way  of  es- 
toppel, to  the  effect  that  the  representatives 
of  the  railway  company  had  by  their  state- 
ments and  letters  induced  him  to  believe  that 
the  six-month  limitation  would  not  be  in- 
sisted on,  but  would  be  waived,  and  the 
Court  of  Civil  Appeals,  without  getting  forth 
the  evidence,  treated  it  as  sutUcient  to  show 
waiver  by  estoppel.  We  do  not  deal  with 
the  questions  so  ably  discussed  by  the  Court 
of  Civil  Appeals  with  the  expectation  of  be- 
ing able  to  add  to  or  Improve  upon  its  opin- 
ion; but,  since  the  memorandum  of  the  Com- 
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mlttee  of  Judges  which  granted  the  writ 
shows  that  It  was  granted  because  of  the 
grfeat  Importance  of  the  question  InvolTcd, 
without  any  expression  of  opinion  as  to  the 
correctness  of  the  holding,  additional  obser- 
vations on  our  part  may  be  helpful  to  the 
bar  and  courts  In  similar  cases  which  may 
arise  in  the  future.  The  Court  of  Appeals 
held  that  the  six-month  limitation  provision 
was  valid,  and  that  estoppel  could  not  be 
interposed  to  prevent  its  application  to  the 
case  as  a  defense.  With  that  holding  we 
fully  agree.  To  allow  the  force  and  effect  of 
the  limitation  to  be  avoided  on  the  ground  of 
estoppel  would  be  to  allow  that  to  be  done 
indirectly  which  cannot  be  done  directly. 

[2]  One  of  the  controlling  purposes  in  en- 
acting the  Interstate  Ck>mmerce  Act  original- 
ly, as  well  as  the  amendments  thereto,  was 
to  prevent  the  evils  arising  out  of  discrimina- 
tion between  shippers  on  the  part  of  carriers, 
which  had  grown  to  harmful  proportions; 
therefore  the  right  or  power  to  discriminate 
between  shippers  in  any  matter  relating  to 
interstate  shipments  was  talien  away  by  the 
(ederal  statute,  and  no  carrier  can  waive  any 
.'equirement  of  the  statute  or  any  stipulation 
of  any  contract  made  pursuant  thereto. 

[3]  If  the  representatives  of  a  railroad 
company  could  by  conversations  and  letters 
and  negotiations  extending  beyond  the  statu- 
tory or  contract  limit  of  time  to  bring  suit 
set  estoppel  in  operation  so  that  the  carrier 
could  not  assert  and  invoke  the  statatory 
right  given  It,  which  is  part  of  the  contract 
of  shipment,  their  action  would.  In  effect, 
amount  to  the  equivalent  of  a  waiver,  and 
would  operate  to  enable  the  carrier  to  dis- 
criminate between  shippers,  and  thereby  vir- 
tually nullify  the  statute.  Georgia,  etc.,  v. 
Blish,  etc.,  241  U.  S.  197,  S6  Sup.  Ct.  541,  60 
I;.  Ed.  948,  and  authorities  cited;  Southern, 
etc.,  V.  Prescott,  240  U.  S.  638,  38  Snp.  Ct  469, 
60  li.  Ed.  836;  St.  Louis,  etc.,  v.  Lands  (Civ. 
App.)  187  S.  W.  358. 

The  Interstate  Commerce  Act  has  been  the 
subject  of  Judicial  decision  by  the  court  of 
ultimate  resort  in  many  cases,  and  the  Car- 
mack  Amendment  (U.  S.  Comp.  St.  §{  8604a, 
8604aa)  has  been  repeatedly  construed,  inter- 
preted, and  applied. 

[4]  It  is  clear  beyond  doubt  or  debate  that 
the  amendment  has  withdrawn  the  deter- 
mination of  the  validity  of  all  stipulations 
In  interstate  shipping  contracts  from  state 
law  or  legislation.  Adams,  etc.,  v.  Croninger, 
226  U.  S.  49i,  33  Sup.  Ct.  148,  57  L.  Ed.  814, 
44  L.  B.  A.  (N.  S.)  257;  Michigan,  etc.,  v. 
Vreeland,  227  U.  S.  59,  83  Sup.  Ct.  192,  57  U 
Ed.  417,  Ann.  Cas.  1914C,  176. 

[5]  No  discrimination  will  be  permitted  di- 
rectly or  indirectly  as  between  shippers. 

The  limitation  of  the  time  within  which  to 
bring  actions  is  a  usual  and  reasonable  pro- 
vision, and  nothing  in  the  Garmack  Amend- 
ment is  violated  by  such  agreement. 

[6,  7]  The  question  of  the  construction  of 


an  interstate  bill  of  lading  Is  a  federal  ques- 
tion. Every  shipper  is  charged  with  notice 
of  the  terms  of  the  interstate  tariffs  govern- 
ing his  shipments. 

[t]  If  any  sta'te  law  or  the  holding  of  any 
state  court  conflicts  with  the  provisions  of  the 
federal  statute,  or  with  the  interpretation 
put  upon  It  by  the  Supreme  Court  of  the 
United  States,  the  federal  law  will  control. 
Authorities  supra ;  M.,  K.  &  T^  etc,  v.  Harri- 
man,  227  U.  S.  6S7,  33  Sup.  Ct  397,  57  U 
Ed.  680;  Western,  etc.,  v.  Leslie,  242  U.  S. 
448,  37  Sup.  Ct.  133,  61  L.  Ed.  423;  Southern, 
etc.,  V.  Prescott,  240  U.  a.  632,  36  Sup.  Ct 
469,  60  L.  Ed.  836. 

The  appellee,  plaintiff  in  error  here,  stated 
in  his  motion  for  rehearing  in  the  Court  of 
Civil  Appeals  that  it  was  not  disputed  by  him 
that  the  court's  holding  that  the  stipulation 
could  not  be  waived  was  correct.  If  the  stip- 
ulation was  enforceable  In  the  first  place,  but 
contended  that  It  was  not  valid,  but  was  void 
because  it  was  not  a  part  of  the  schedule  filed 
with  the  Interstate  G<Hnmerce  Commission- 
On  the  other  hand,  appellant,  defendant  in  er- 
ror here,  contends  that  the  stipulation  as  to 
bringing  suit  In  six  months  was  not  required 
to  be  filed.  The  contentions  of  opposing  coun- 
sel revolve  around  this  single  point  Tlie 
question  Is  one  concerning  whidi  lawyeiB  and 
courts  may  reasonably  differ.  While  Chief 
Justice  Huff  discusses  It  with  i)ersuasive 
force,  yet  he  admits  It  is  not  free  from  diffi- 
culty and  doubt  by  saying: 

"The  presentation  of  the  question  apon  mo- 
tion [for  rehearing]  by  appellee  has  been  force- 
ful, and  it  appears  to  as  may  be  a  reasonable 
interpretation  of  the  statute,  but  after  ezam- 
ining  quite  a  number  of  cases  by  the  Supreme 
Court  we  find  no  case  passing  upon  provisiona 
of  like  kind  that  will  justify  as  in  reacliing  the 
coDclusioD  that  that  court  has  ever  placed  its 
holding  as  to  the  validity  of  such  limitations  in 
bills  of  lading  upon  the  ground  that  snch  pro- 
vision must  first  be  filed  with  the  Interstate 
Commerce  Commission  as  part  of  the  carrier's 
rate  sheet" 

[I]  The  Supreme  Court  has  indicated  to  us 
that  the'  stipulation  In  the  blU  fixing  the  short 
period  of  six  months  for  the  Institution  of 
the  suit  was  clearly  a  determinative  element 
of  the  rate  charged  the  shipper;  indeed,  was 
in  a  chief  measure  the  consideration,  the 
justification  for  the  rate;  that  the  statute 
declares  that  any  regulation  which  in  any 
wise  affects  or  determines  the  rate  shall  be 
filed  with  the  Interstate  Commerce  Commis- 
sion as  a  part  of  the  carrier's  schedule  of 
rates.  The  purpose  of  this  must  have  been 
to  acquaint  the  shipper  with  any  rule  or  reg- 
ulation having  the  character  of  a  determina- 
tive factor  in  the  making  of  the  rate,  and  by 
which,  because  of  this,  the  shipper  would  be 
bound  If  be  accepted  the  rate.  In  fairness, 
he  would  be  entitled  to  that  knowledge  so  as 
to  enable  him  to  choose  pr(^erly  between  the 
higher  and  the  lower  rate,  and  it  should 
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therefore  be  assumed  tbat  tbe  intention  of 
the  statute  was  to  afford  it  to  him.  The  ulti- 
mate decision  of  the  question  rests  with  the 
United  States  Supreme  Court,  but  It  has  not 
yet  determined  it.  Upon  this  view  ot  the 
qnestion  the  holding  is  based  that  the  stipnla- 
tlon  was  a  regulation  affecting  the  rate  with- 
in the  meaning  of  the  federal  statute.  This 
being  true.  It  was  not  binding  on  plaintiff  in 
error  under  the  admitted  facts,  and  the  Court 
of  Civil  Apxmals  erred  in  holding  to  the  con- 
trary. 

The  proper  judgment  to  be  rendered  is  to 
reverse  the  judgment  of  the  Court  of  Civil 
Appeals  and  atSrm  the  judgment  of  the  dis- 
trict court,  and  we  bo  recommend. 

PHILLIPS,  C.  J.  We  approve  the  judg- 
ment recommended  in  this  case. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 
NORRIS  et  al.    (No.  126-3009.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  23,  1920.) 

Carriers  <3=3322— Negligence  of  carrier  mast 
have  caused  or  concurred  In  death  of  pas- 
senger. 
In   action  against  railroad   for  injury   to 
shipper  jrben  riding  in  a  box  car,  in  absence 
of  affirmative  finding  that  injury  in  car,  and 
not  a  subsequent  injury  in  a  wagon,  was  prox- 
imate cause  of  death,  or  of  finding  that  injury 
in  car  and  subsequent  injury  concurred  as  cause 
of   death,    there   was   no   basis   for   judgment 
against  the  railroad. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District. 

Suit  by  J.  A.  Norrls  and  others  against 
Missouri,  Kansas  &  Texas  Railway  Company 
of'Texas.  From  judgment  for  plaintiffs,  de- 
fendant appealed  to  the/ Court  of  Civil  Ap- 
peals, which  affirmed  (184  S.  W.  261),  and  de- 
fendant brings  error.  Judgments  of  the  trial 
court  and  the  Court  of  Civil  Appeals  revers- 
ed, and  case  remanded. 

Chas.  C.  Iluff  and  Lawther,  Pope  &  Mays, 
all  of  Dallas,  for  plaintiff  in  error. 

D.  H.  Morrow  and  Garden,  Starling,  Car- 
den,  Hemphill  &  Wallace,  all  of  Dallas,  for 
defendants  in  error. 

SADLER,  P.  J.  On  the  10th  day  of  Jan- 
uary, 1014,  J.  A.  Norrls  was  injured  at  Potts- 
boro  by  the  negligence  of  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas. 
These  injuries  were  caused  by  making  a 
flying  switch  with  a  box  car  in  which  Norrls 
was  riding  as  a  shipper  of  household  goods, 
stock,  etc.  What  injuries  he  received  are 
left  uncertain  except  as  to  his  leg,  hip,  and  a 
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skinned  place  on  his  cheek  or  forehead.  This 
occurred  on  Saturday  afternoon.  Sunday  he, 
with  some  assistance,  loaded  some  of  Ills 
freight  into  a  wagon  drawn  by  a  span  of 
mules,  and  started  to  bis  home  out  in  the 
country.  He  fell  from  the  wagon,  receiv- 
ing additional .  injuries,  the  nature  and  ex- 
tent of  which  are  not  clearly  shown  by  the 
evidence.  He  died  the  following  Saturday 
from  hemorrhage  of  the  brain. 

Suit  was  filed  by  the  surviving  wife  and 
children  against  the  railway  company  to  re- 
cover damages  on  account  of  the  death  of  the 
husband  and  father. 

On  the  Jury's  responses  to  special  •issues 
judgment  was  rendered  against  the  company, 
from  which  an  appeal  was  taken  by  the  de- 
fendant. The  judgment  of  the  trial  court  was 
affirmed  in  184  S.  W.  261,  and  writ  of  error 
granted  to  the  judgment  of  affirmance. 

The  recovery  is  sought  upon  several 
theories :  (a)  That  the  death  of  Norrls  re- 
sulted from  the  Injuries  received  in  the  box 
car,  that  the  injuries  received  in  the  box  car 
were  fatal,  and  that  the  negligence  of  defend- 
ant in  making  the  flying  switch  was  the 
direct  and  proximate  cause  of  such  injuries 
and  death,  (b)  That  on  the  next  day  after 
receiving  the  injuries  in  the  box  car  Norrls 
while  riding  home  in  a  wagon  fell  therefrom 
on  account  of  eadb  injuries  and  received 
additional  injuries.  The  fall  from  the  wagon 
Is  charged  to  have  been  the  direct  and  proxi- 
mate result  of  the  previous  injuries,  (c)  That 
as  the  proximate  result  of  the  negligence  of 
defendant  Norrls  was  Injured  In  his  bead, 
chest,  left  side,  left  ribs,  leg,  and  hip,  and  in- 
ternally, (d)  That  all  the  injuries  received 
in  the  box  car  and  in  the  fall  from  the  wagon 
were  the  direct  and  proximate  result  of  the 
negligence  of  defendant. 

The  answer  of  defendant  put  in  issue  each 
of  these  theories,  and  further  charged  that  the 
Injuries  received  In  the  fall  from  the  wagon 
were  the  direct  and  proximate  cause  of  death, 
and  were  produced  by  subsequent  independ- 
ent cause  in  no  way  created  by  or  due  to  the 
charged  negligence  of  defendant,  or  to  the 
injuries  received  In  the  box  car. 

The  cause  was  submitted  on  special  Issues, 
which,  so  far  as  necessary  to  the  decision  of 
this  case,  together  with  the  answers,  are  as 
follows: 

"(1)  Did  the  deceased,  Norris,  die  from  the 
injury  or  injuries  he  got  in  the  box  car,  and 
none  other?    A.  No. 

"(2)  Did  the  injuries  got  in  the  box  car 
contribute  to  cause  the  death  of  the  deceased? 
A.  Yes. 

"(3)  Was  the  deceased,  Norris,  faint  or  sick 
when  riding  npon  the  wagon  from  which  he 
fell  upon  the  occasibn  in  question?    A.  Yes. 

"(4)  Did  the  sickness  or  faintaesa,  if  any, 
of  the  deceased,  Norris,  while  riding  upon  the 
wagon  result  directly  and  proximately  from  the 
injuries  got  in  the  car?    A.  Yes. 
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"(6)  Did  the  aickneas  or  faintness,  if  any, 
of  the  deceased,  Norris,  while  ridiag  upon  the 
wagon  from  which  he  fell  directly  and  proxi- 
mately cause  him  to  fall  off  said  wagon?  A. 
No. 

"(6)  IMd  the  deceased,  Norris,  die  from  the 
injuries,  if  any,  he  got  at  the  time  he  fell  off 
the  wagon  and  none  other?    A.  No." 

Defendant  requested  the  following  issues, 
which  were  refused: 

"Did  the  injuries  received  by  J.  A.  Norris  as 
a  result  of  the  collision  with  the  box  car,  direct- 
ly  and  proximately  in  a  natural  and  continuous 
sequence,  and  unbroken  by  a  new  cause,  produce 
bis  death?" 

"Would  the  death  of  J.  A.  Norris,  deceased, 
have  occurred  but  for  the  injuries  received  by 
him  in  the  runaway?" 

It  also  requested  the  court  to  charge  as 
follows: 

"To  attribute  death  to  two  or  more  concur- 
rent causes  each  must  be  a  prominent  and  effi- 
cient cause;  for,  if  one  of  the  alleged  causes 
operates  slightly  with  another  one,  which  is 
the  prominent,  efficient  cause,  then  the  proxi- 
mate cause  of  the  death  should  be  attached  to 
the  latter." 

This  was  refused. 

Defendant  also  moved  for  judgment  on 
the  ilndlngs  of  the  Jury  because  of  the  an- 
swer to  special  Issue  No.  6,  for  the  reason 
that  such  answer  was  a  finding  that  the  in- 
juries received  In  the  box  car  aud  the  act 
of  the  defendant  In  causing  such  injuries 
did  not  directly  and  proximately  cause  the 
deceased's  fall  from  the  wagon,  the  conse- 
quent runaway,  and  the  injuries  and  death 
resulting  therefrom? 

Complaint  is  made  by  plaintiff  in  error 
to  the  finding  by  the  Court  of  Civil  Appeals 
that  as  a  result  of  the  collision  Norris  "re- 
ceived injuries  to  his  head,  chest,  and  side" 
because  there  is  no  evidence  to  support  this 
finding. 

Opinion. 

The  most  important  question  arises  upon 
the  legal  effect  of  the  jury's  answers  to  the 
special  issues. 

So  far  as  the  two  sets  of  injuries  which 
Norris  received  are  concerned,  the  answers 
negative  any  connection  between  the  negli- 
gence of  the  defendant  and  the  fall  from  the 
wagon  and  the  injuries  resulting  from  the 
latter  cause.  We  may  premise  that  the 
Injuries  received  in  the  fall  from  the  wagon 
owe  their  origin  to  an  Independent,  unre- 
lated, and  subsequent  cause  from  those  re- 
sulting from  defendant's  negligence.  If  these 
latter  iikjuries  were  the  proximate  cause  to 
which  death  is  referable,  it  Is  not  chargeable 
to  the  negligence  of  defendant. 

Under  the  BIgbam  Case,  50  Tex.  Civ.  App. 
367,  126  S.  W.  324,  and  subsequent  decisions 
of  our  courts  following  the  holding  there 
expressed,  defendant  cannot  be  held  respon- 


sible for  the  result  of  an  independent,  inter- 
vening cause  which  did  not  owe  its  origia 
to  or  Iiave  any  connection  with  its  negligence. 

If  the  findings  of  the  jury  can  be  said  to 
sustain  the  .court's  judgment,  it  must  be  baacA 
upon  some  other  theory.  If  the  injuries  re- 
ceived in  the  box  car  were  tlie  direct  and 
efficient  cause  of  death,  then  the  n^ligence 
of  the  defendant  is  the  proximate  cause  of 
death. 

The  findings  of  the  jury  do  not  diarge  more 
certainly  the  death  of  Norris  to  one  than 
to  .the  other  set  of  injuries.  Wtaile  issues 
1  and  6  were  very  suggestive  tliat  Norris 
died  from  both  sets  of  injuries,  yet  they 
certainly  leave  In  the  domain  of  conjecture  to 
which  the  jury  attributed  the  greater  in- 
fluence tipon  the  result.  In  fact,  the  findings 
give  us  no  guide  pointing  the  way  to  the  as- 
certainment of  the  extent  to  which  either 
contributed  to  the  death  of  Norris. 

Defendants  in  error  contend  that,  if  the 
fall  from  the  wagon  is  an  indepaident  in- 
tervening cause  in  no  manner  referable  to  the 
negligence  of  the  railway  company,  yet  the 
injuries  received  in  the  box  car  so  acted  upon 
Norris,  and  so  concurred  with  those  receiv- 
ed In  the  fall  from  the  wagon,  as  to  be  re- 
sponsible along  with  the  latter  injuries  for 
the  deatlL  This  position  would  merit  con- 
sideration if  that  theory  were  presented  by 
the  evidence.  This  is  not  done.  The  effect  of 
the  Injuries  shown  to  have  been  received  in 
the  box  car  In  bringing  about  or  rendering 
Norris  subject  to  or  as  increasing  the  fatal 
effects  of  the  later  injuries  is  not  made  to 
appear. 

Many  cases  are  cited  upon  this  theory.  All 
have  been  carefully  examined.  Many  not 
cited  have  had  our  attention.  The  proposi- 
tions presented  by  these  authorities  are  all 
based  upon  pleading  and  evidence  showing 
that  the  recovery  is  sustained  because  it  is 
charged  and  proved  that  the  prior  injury 
exerted  a  material  influence  upon  the  injured 
party  in  rendering  him  susceptible  to  tiie 
effect  of  subsequent  disease  or  injury,  and 
less  able  to  withstand  Its  deterrent  effect  upoa 
his  system,  or  when  the  subsequent  disease 
was  the  natural  and  probable  result  of  the  in- 
juries. The  rule  discussed  in  these  cases  has 
no  application  to  that  now  under  cmsidera- 
tlon  because  not  raised  by  proof,  and  It  is 
doubtful  whether  presented  by  the  pleading. 

The  jury  finding  in  answer  to  issue  No.  2 
cannot  assist  defendants  in  error,  as  It  must 
be  considered  in  the  light  of  the  pleading 
and  proof.  If  It  should  be  said  that  this 
is  a  finding  that  the  Injuries  In  the  box  car 
acted  materially  In  conjunction  with  those 
subsequently  received  in  producing  death, 
then  the  finding  is  immaterial,  because  not 
within  the  purview  of  the  pleading  and  proof. 
If  it  should  be  construed  as  a  finding  that 
the  first  injuries  brqugbt  about  the  event 
producing  the  second  Injuries,  then  it  is  in 
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direct  and  posdtlTe  conflict  with  the  answer 
to  Issue  No.  5. 

Because  of  the  failure  of  the  Jnry  to  fix 
the  proximate  cause  of  death,  a  necessary 
finding  in  support  of  the  judgment  is  want- 
ing. Defendant  requested  the  submission  of 
an  Issue  calling  for  a  finding  upon  proximate 
cause  of  death  in  relation  to  the  Injuries 
charged  to  have  been  received  as  a  result 
of  the  collision  with  the  box  car.  This  shonid 
have  been  given,  since  the  court  had  failed 
to  give  the  Jury  the  importunity  to  pass  upon 
the  evidence  in  this  respect.  The  evidence 
called  for  the  submission  of  the  requested 
Issue  as  to  the  proximate  efTect  of  such  in- 
juries. 

The  judgments  of  the  Court  of  Civil  Ap- 
-peals  and  district  court  should  be  reversed, 
and  the  cause  remanded  for  i  new  trial. 

PHILLIPS,  C.  J.  There  was  no  affirma- 
tive finding  by  the  Jury  In  this  case  that  the 
injury  received  by  Norrls  in  the  box  car  and 
for  which  the  defendant  was  responsible 
was  the  proximate  cause  of  his  death.  The 
defendant  requested  the  submission  of  this 
Issue.  Nor  was  there  any  afllrmatlve  finding 
by  the  Jury  that  the  injury  received  by 
Norrls  In  the  box  car  and  the  fall  from  the 
wagon  concurred  as  the  efllclent  cause  of 
bis  death.  Under  this  condition  there  was 
no  basis  for  a  judgment  against  the  defend- 
ant, and  accordingly  there  should  be  another 
trial. 

We  make  no  holding  as  to  the  effect  of  the 
evidence,  nor  as  to  what  Issues  are  presented 
by  the  evidence.  In  the  disposition  made  of 
the  case  such  a  holding  Is  unnecessary,  and  In 
view  of  another  trial  it  is  pretermitted. 

As  has  been  recommended  by  the  Com- 
mission of  Appeals,  the  Judgments  of  the  Dis- 
trict Court  and  Court  of  Civil  Appeals  are 
reversed  and  the  case  remanded  to  the  Dis- 
trict Court. 


CHICAGO,  R.  I.  &  G.   RY.  CO.  v.  SMITH. 
(No.  150-3108.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  23,  1920.) 

I.  Appeal  and  error  «=92I6(3)— Instmctlon  In 
personal  Injury  action  not  to  be  complained 
of.  In  absence  of  raqnest  for  correction. 
In  an  action  brought  under  the  federal  Em- 
ployers' LiabiUty  Act  (U.  S.  Comp.  St.  f{  8657- 
8665),  a  charge  that  if  plaintiff  was  injured  as 
alleged,  and  if  the  proximate  cause  thereof  was 
concurring  negligence,  under  issues  submitted, 
thbn  "in  answer  to  this  question  you  will  di- 
minish your  findings  on  this  issue  in  proportion 
to   the   amount   of   negligence   attributable   to 
plaintiff,"    cannot    be    complained    of,    in    ab- 
sence of  a  special  charge   suggesting  correc- 
tions. 
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2.  Appeal  and  error  ®=3 1 068 (4)— Instruction 
on  dlffllnntlsn  of  damages  for  ooneurring  neg- 
ligence held  harmless. 

In  an  action  against  a  railroad  company  for 
personal  injuries,  an  instruction  that  if  plain- 
tiff was  injured  as  alleged,  and  the  proximate 
cause  thereof  was  concurring  negligence,  then 
the  finding  should  be  diminished  in  propor- 
tion to  the  amount  of  negligence  attributable 
to  plaintiff,  if  erroneous,  held  harmless,  where 
the  jury  found  that  plaintiff  was  not  guilty  of 
contributory  negligence. 

3.  Master  and  servant  <S=3297(2)  —  Findings 
held  not  Inconsistent. 

In  a  personal  injury  action  under  the  fed- 
eral Employers'  Liability  Act  (U.  S.  Comp.  St. 
SI  8657-8665),  a  finding  that  plaintiff  did  not 
attempt  to  step  on  a  stringer,  lose  his  balance, 
and  fall,  as  alleged  in  the  answer,  held  not  i;i- 
consistent  with  a  special  subsequent  finding 
that.  If  the  accident  had  happened  as  alleged, 
plaintiff  would  have  been  guilty  of  contribu- 
tory negligence,  which  was  rendered  immate- 
rial .by  the  first  finding. 

Error  to  Court  of  Civil  Appeals  of  Sev- 
enth Supreme  Judicial  District. 

Action  by  A.  W.  Smith  against  the  CItl- 
cago.  Rock  Island  &  Gulf  Railway  Company. 
Judgment  for  plaintiff  was  afilnned  by  the 
Court  of  Civil  Appeals  (197  S.  W.  614),  and 
defendant  brings  error.  Affirmed,  as  recom- 
mended by  the  Commission  of  Appeals. 

Lassiter  &  Harrison,  of  Ft  Worth,  C.  B. 
Gustavus,  of.  AmariUo,  and  R.  M.  Rowland,  of 
Ft.  Worth,  for  plaintiff  In  error. 

L.  C.  Barrett,  J.  N.  Browning,  and  Crudg- 
Ington  &  Works,  all  of  AmariUo,  and  Black 
jk  Smedley,  of  Austin,  for  defendant  in  error. 

SPENCER,  J.  A.  W.  "Smith  tnstltnted 
this  suit,  and  recovered  judgment  against  the 
Chicago,  Rock  Island  &  Gulf  Railway  Com- 
pany for  personal  injuries  sustained  by  him. 
Judgment  was  affirmed  by  the  Court  of  Civil 
Appeals.  -  197  8.  W.  614.  Writ  of  error  was 
granted  upon  application  referred  to  the 
Committee  of  Judges. 

[1, 1]  Plaintiff  in  error  complains  of  the 
following  charge  of  the  court: 

"If  you  find  that  plaintiff  was  injured  as  al- 
leged in  his  petition,  and  the  proximate  cause 
thereof  was  the  concurring  negligence,  if  any, 
of  the  plaintiff  and  defendant  under  the  is- 
sues hereinbefore  submitted  for  your  finding, 
then  in  answer  to  this  question  you  will  dimin- 
ish your  finding  on  this  issue  in  proportion  to 
the  amount  of  negligence  attributable  to  plain- 
tiff." 

Hie  reason  assigned  Is  that  It  does  not  cor- 
rectly submit  the  liability  of  the  plaintiff  in 
error  under  the  terms  of  the  federal  E}mploy- 
ers*  Liability  Act  (U.  S.  Comp.  St,  gj  8657- 
8666).  The  charge  given  Is  almost  in  the 
identical  language  of  the  statute,  and  in  the 
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absence  of  a  spedat  charge  from  plalntUF  tn 
error,  suggeeting  a  correction  of  any  error  It 
deemed  to  exist,  we  tbink  It  is  not  now  in 
position  to  complain.  St  L.  &  S.  F.  By.  Co.  T. 
Brown,  241  U.  S.  223,  36  Sup.  Ct  602,  60  L. 
Ed.  966.  Moreover,  the  jury  found  that  de- 
fendant in  error  was  not  guilty  of  contrib- 
utory negligence,  and  this  renders  the  error, 
if  any,  harmless. 

[3]  PlatntifT  in  error  insists  that  the  an- 
swer of  the  Jury  to  special  issue  No.  B  is 
inconsistent  with  and  contradictory  to  the 
answer  of  the  Jury  to  special  Issue  No.  6, 
and  therefore  forms  no  proper  basis  for  a 
Judgment  in  favor  of  defendant  in  error. 
Special  Issue  Na  6  reads: 

"Did  the  plaintiff,  at  the  time,  place,  in  the 
manner,  and  under  the  circnmgtances  alleged  in 
paragraph  6  of  defendant's  answer,  attempt  to 
step  npoQ  the  stringer,  lose  liis  balance,  and 
fall  to  the  ground?" 

The  Jury  answered:  "No." 
Special  issue  No.  6  is  as  follows: 

"If  the  plaintiff  at  the  time,  place,  in  the  man- 
ner and  under  the  circumstances  alleged  in  par- 
agraph six  of  defendant's  answer  did  attempt  to 
step  upon  the  stringer,  lose  his  balance,  and  fall 
to  the  ground:  (a)  Was  same  negligence  of 
plaintiff?  (b)  Was  same  the  proximate  cause 
of  injuries  to  plaintiff,  or  any  of  them,  alleged 
in  plaintiff's  petition?" 

The  Jury  answered  both  questions  In  the 
affirmative. 

It  is  clear,  we  think,  that  the  answers  are 
not  contradictory.  Plaintitf  In  error  alleged 
In  paragraph  6  that  defendant  in  error  was 
guilty  of  contributory  negligence,  in  that  he 
carelessly  and  neglisently  attempted  to  step 
upon  the  moving  timber,  lost  his  balance,  and 
fell  to  the  grdund.  The  Jury,  by  its  answer 
to  special  Issue  No.  5,  found  that  the  injury 
did  not  happen  as  alleged  by  plaintitf  in 
error.  This  is  conclusive  of  the  issue  of  con- 
tributory negligence,  and  renders  the  an- 
swers to  special  issue  No.  6  wholly  imma- 
terial. It  is  clear  that  the  Jury  intended,  by 
its  answer  to  special  issue  No.  6,  to  find  that, 
had  the  accident  happened  as  alleged  by 
plaintlfC  In  error,  defendant  in  error  would 
have  been  guilty  of  contributory  negligence 
proximately  causing  the  injury. 

The  deflnitloa  of  "ordinarily  incident,"  as 
defined  by  the  court,  when  considered  in 
connection  with  the  entire  charge,  presents 
no  error,  and  we  think  the  honorable  Court  of 
Civil  Appeals  properly  disposed  of  the  as- 
signment complaining  of  it 

It  is  recommended,  therefore,  that  the 
Judgment  of  the  Court  of  Civil  Appeals  and 
of  the  district  court  be  affirmed. 

PHILLIPS,  C.  J.  We  approve  the  Judg- 
ment recorameoded  in  this  case. 


WALKER  V.  CHATTERTON  et  aL 

(No.   131-3022.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Jane  23,  1920.) 

1.  jMdginent  €=9906— Defense  to  orlgtaal  eana 
not  available  In  action  on  Jndgmaat 

In  an  action  on  a  judgment,  the  original 
cause  of  action  is  merged  in  the  judgment,  and. 
nnless  void,  it  is  conclusive;  the  principles  of 
estoppel  attached  to  final  adjudications  being 
as  operative  and  conclusive  in  an  action  on 
judgment  as  in  other  cases,  so  that  iy>  defense 
can  be  urged  which  existed  anterior  to  the 
judgment,  the  effect  of  which  would  be  to  ren- 
der the  Judgment  voidable,  or  erroneoas,  bat 
not  void. 

2.  Jadgment  «=>5I0— Waat  of  Jaris4ic1l*a  •var 
person  of  defendant  may  be  set  np  la  action 
on  Judgment  as  direct  attack. 

Although  a  judgment  rendered  against  a 
surety  recites  appearance  by  the  surety,  in  an 
action  on  such  judgment  want  of  juiisdiction 
over  the  person  of  the  surety  may  be  set  ap 
by  him;  such  defense  not  constituting  a  col- 
lateral, but  a  direct,  attack  upon  the  judgment 

3.  Judgment  ®=3906— tn  action  on  Jadgmant, 
defense  may  attack  validity  of  judgment 

Since  equitable  defenses  may  be  interposed 
to  actions  at  law,  a  defendant  in  an  action  on 
a  judgment  may  interpose  by  way  of  defense 
facts  which  would  require  a  vacation  of  the 
judgment  for  want  of  jurisdiction,  if  he  had 
resorted  to  a  dependent  action  for  such  par- 
pose,  and  such  defense  should  t>e  given  the 
same  force  and  effect  as  a  cross-biU. 

4.  Jndgment  «=9884— 1  ntervention  by  Judg- 
ment creditor  In  receivership  proceedings  h«M 
not  to  work  merger  of  Jadgments. 

Where  a  judgment  was  rendered  against  a 
surety  on  a  note,  and  also  against  a  railroad 
company  on  its  notes  given  as  collateral  to  se- 
cure the  note,  and  the  railroad  company  sub- 
sequently became  insolvent  and  went  into  the 
hands  of  receivers,  an  intervention  by  the 
judgment  creditor  in  the  receivership  proceed- 
ings did  not  affect  the  status  of  the  judgment 
on  the  note,  and  did  not  result  in  a  merger  of 
the  two  suits  or  judgments. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District 

Action  by  G.  A.  (Thatterton  and  others 
against  L.  E.  Walker.  Judgment  for  plain- 
tiffs was  affirmed  by  the  Court  of  CSvU  Ap- 
peals (192  S.  W.  lOSa),  and  defendant  brings 
error.  Reversed  and  remanded,  as  recom- 
mended by  the  Commission  of  Appeals. 

Y.  D.  Harrison,  of  Marshall,  for  plaintiff 
in  error. 

F.  U.  Prendergast,  of  Marshall,  for  defend- 
ants in  error. 

SONFIELD,  P.  3.  On  August  12,  1901, 
in  cause  No.  H063,  W.  A.  Chatterton  v. 
Delaware    Western    Construction    Company 
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(t» 
et  al.,  in  the  district  court  of  Harrison  coun- 
ty, W.  A.  Chatterton,  plaintiff,  recovered 
judgment  against  defendants  Delaware  West- 
em  Construction  Company,  L.  E.  Walker, 
and  Texas  Southern  Railway  Company.  The 
Judgment  against'  the  two  first-named  de- 
fendants was  based  upon  a  note  executed  by 
the .  construction  company  and  guaranteed 
by  Walker ;  that  against  the  railway  company 
was  upon  certain  construction  notes  Issued 
by  It  to  the  Delaware  Western  Construction 
Company,  and  by  that  company  delivered  to 
Chatterton  as  collateral  to  secure  the  above- 
mentioned  note. 

Shortly  after,  the  rendition  of  this  Judg- 
ment, a  proceeding  was  Instituted  in  the 
same  court,  being  cause  No.  11076,  United 
States  &  Mexico  Trust  Company  v.  Texas 
Southern  Railway  Company,  and  a  receiver 
of  the  property  of  the  railway  company  was 
appointed.  Qiatterton  intervened  In  tttls 
proceeding,  setting  up  the  Judgment  recov- 
ered against  the  railway  company  In  cause 
No.  11063,  and  In  the  final  decree  of  fore- 
closure was  awarded.  In  Ueii  of  the  construc- 
tion notes,  15  of  the  bonds  of  the  railway 
company;  the  decree  providing  tliat  the 
judgment  In  cause  No.  11063  as  against  the 
railway  company  should  be  set  aside,  and 
the  construction  notes  canceled.  Subsequent 
to  the  rendition  of  the  Judgment  In  cause 
No.  11063,  both  the  railway  and  ccmstruc- 
tlon  companies  became  Insolvent,  ceased  to 
do  business,  and  their  respective  charters 
were  forfeited.  No  execution  Issued  upon 
the  Judgment,  and  It  was  dormant  at  the 
time  of  the  institution  of  this  suit. 

TUs  Is  an  action  of  debt  on  the  Judgment 
in  cause  No.  11063  by  defendants  In  error, 
the  heirs  and  representatives  of  W.  A.  Chat- 
terton, against  plaintiff  in  error,  L.  E.  Walk- 
er, one  of  the  defendants  In  that  cause. 
Walker  pleaded  the  invalidity  of  the  Judg- 
ment as  to  blm,  on  the  ground  that  he  had 
never  been  served  with  process,  and  made 
no  appearance  In  the  case,  and  prayed  its 
cancellation.  He  alleged  partial  payment  of 
the  note  which  was  the  basis  of  the  Judg- 
ment, and  an  agreement  by  Chatterton  to  ac- 
cept in  further  payment  thereof  certain 
trust  certificates;  that  Chatterton  was  en- 
titled to  certain  bonds  of  the  railway  com- 
pany as  collateral  to  secure  the  note,  such 
collateral,  at  the  time  of  the  institution  of 
suit  No.  11063,  being  worth  $7,500,  and  Chat- 
terton sold  his  Interest  therein  for  the  sum 
of  $3,300.  The  partial  payment  and  alleged 
agreement  sought  to  be  interposed  by  way 
of  defense  by  Walker,  as  presented  in  the 
assignments  of  error  in  his  application  for 
the  writ,  antedated  rendition  of  the  Judgment 
sued  upon. 

Walker,  by  supplemental  answer,  pleaded 

.  that  the  suit  in  which  the  Judgment  herein 

sued  upon  was  rendered  was  merged  in  the 

£ult  of  United  States  &  Mexico  Trust  Com- 
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pany  t.  Texas  Southern  Railway  Company, 
No.  11076,  and  the  Judgment  recovered  by  W. 
A.  Chatterton  therein  against  the  railway 
company,  in  the  final  decree  of  foreclosure, 
was  sold  and  transferred  by  Chatterton  to 
F.  M.  Hubbel,  and  plaintiffs  In  this  suit  are 
not  entitled  to  any  Interest  In,  and  are  not 
the  legal  owners  and  holders  for  value  of, 
the  Judgment  of  W.  A.  Chatterton  against 
the  Texas  Southern  Railway  Company,  which 
Judgment  was  the  result  of  the  merger  of 
causes  Nos.  11063  and  11076. 

The  cause  was  tried  by  the  court.  Walker 
adduced  evidence  to  establish  want  of  service 
upon  and  nonappearance  by  him  in  cause 
No.  11063,  and  to  sustain  the  other  defens- 
es, whidi  evidence  the  court  declined  to  con- 
sider. The  court  concluded:  (1)  That  the 
defenses  which  existed  at  the  time  the  Judg- 
ment was  rendered  could  not  be  urged  in 
this  proceeding;  (2)  that  the  Judgment  re- 
citing appearance  of  defendants  by  attor- 
ney. Walker  was  precluded  from  showing 
want  of  Jurisdiction  in  the  court  rendering 
the  judgment;  this  constituting  a  collateral 
attack  upon  the  Judgment.  Judgment  was 
rendered  for  defendants  in  error  in  the 
amount  of  the  Judgment  sued  upon,  with  in- 
terest, less  $3,300,  the  sum  received  by  Cliat- 
terton  on  the  sale  of  the  collateral.  On  ap- 
peal, the  judgment  was  affirmed.  192  S. 
W.  1085. 

[1]  We  think  the  trial  court  correct  in 
its  first'  conclusion.  The  judgment,  unless 
void,  is  conclusive  in  a  proceeding  of  this 
character.  The  original  cause  of  action  Is 
merged  in  the  judgment,  and  the  principles 
of  estoppel  attached  to  final  adjudications 
are  as  operative  and  conclusive  in  an  action 
on  the  judgment  as  in  other 'cases;  hence 
no  defenses  can  be  urged  which  existed  an- 
terior to  the  Judgment,  the  effect  of  which 
would  be  to  render  the  judgment  merely  de- 
fective, erroneous,  or  voidable,  but  not  void. 
Bullock  V.  Ballew,  9  Tex.  498;  Hopkins  v. 
Howard,  12  Tex.  7 ;  Baxter  v.  Dear,  24  Tex. 
17,  76  Am.  Dec.  89;  Bridge  v.  Samuelson, 
73  Tex.  622,  11  S.  W.  539. 

[2]  We  are  of  opinion  that  the  conclusion 
of  the  trial  court,  to  the  effect  that  the  re- 
cital in  the  judgment  of  appearance  was 
conclusive,  and  that  defendant  in  an  action 
on  the  Judgment  could  not  defend  on  the 
ground  of  want  of  Jurisdiction  over  his  per- 
son by  the  court  rendering  the  judgment,  is 
erroneous.  The  judgment  is  the  foundation 
of  the  action.  The  proceeding  is  directly 
upon*  the  judgment,  and  does  not  merely  col- 
laterally Involve  it.  The  defense  does  not 
attempt  to  defeat  the  operation  of  the  judg- 
ment in  a  proceeding  where  some  new  right 
derived  from  or  through  the  judgment  is 
asserted.  No  new  right  is  affected.  The 
only  right  involved  is  the  original  right  ex- 
pressed by  the  judgment.  It  is  sought  to 
make  the  Judgment  the  basis  of  a  new  re- 
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cover^,  prooeedtng  from  the  original  right 
acquired  by  the  Judgment. 

The  Judgment  Is  itself  the  caoae  of  action. 
The  defense  Is  that  the  Judgment,  the  cause 
of  action,  is  an  absolute  nullity.  The  ac- 
tion being  directly  upon  the  judgment,  the 
defense  that  the  court  bad  no  power  to  ren- 
der it  does  not  constitute  a  collateral,  but  a 
direct,  attack.  It  is  well  established  in  this 
state  that  a  proceeding  to  vacate  a  Judgment, 
or  to  enjoin  its  execution,  is  a  direct  attack 
upon  it.  Crawford  v.  McDonald,  88  Tex.  626, 
33  S.  W.  325.  Defendant  could  have  brought 
such  a  proceeding,  and,  upon  allegation  and 
proof  of  want  of  Jurisdiction  over  bis  person, 
obtain  relief  against  the  Judgment.  i 

[3]  Our  courts  administer  both  law  and  | 
equity  in  the  same  action,  and  equitable  de-  { 
fenses  may  be  interposed  to  actions  at  law. 
This  being  true,  we  can  perceive  no  good 
reason  for  denying  to  defendant  in  an  action 
on  a  Judgment  the  right  to  interpose,  by  way 
of  defense,  facts  which  would  require  a  va- 
cation of  the  Judgment  for  want  of  Juris- 
diction, had  he  resorted  to  an  independent 
action  for  such  purpose.  The  defense  as- ! 
serted  In  the  answer,  with  prayer  for  can- 1 
cellation,  should  be  given  the  same  force  and 
effect  as  a  cross-bill.  House  &  Co.  v.  Collins, 
42  Tex.  486.  It  is  now  well  settled  by  the 
courts  in  a  majority  of  states,  and  by  the 
Supreme  Court  of  the  United  States,  that  in 
an  action  upon  a  foreign  Judgment  the  ques- 
tion of  Jurisdiction  may  be  inquired  into, 
nnd  a  want  of  Jurisdiction  over  the  person 
shown,  notwithstanding  the  requirement  in 
the  Constltutiob  of  the  United  States  that  fnU 
faith  and  credit  shall  be  given  in  every  state 
to  the  public  acts,  records,  and  Judicial  pro- 
ceedings of  every  other  state.  No  sound  dis- 
tinction can  be  made  as  to  this  defense  in 
an  action  upon  a  Judgment  of  another  state 
and  one  upon  a  domestic  Judgment.  If  a  con- 
clusive presumption  obtains  in  the  one  case, 
it  should  obtain  in  the  other. 

It  is  clear,  upon  principle,  that  tlie  Juris- 
diction of  a  court  entering  a  particular  Judg- 
ment may  always  be  inquired  into  when  such 
Judgment  is  made  the  foundation  of  an  ac- 
tion. In  Norwood  r.  Cobb,  15  Tex.  500,  the 
first  case  before  our  Supreme  Court  involv- 
ing the  availability  of  this  defense  to  a  for- 
eign judgment,  the  court,  speaking  through 
Lipscomb,  J.,  recognized  that  the  defense 
was  available  in  an  action  upon  either  a 
foreign  or  domestic  judgment  In  the  course 
of  the  opinion  it  is  said: 

"The  rale  is  believed  to  be  universal,  not 
only  in  cases  arising  upon  judgroents  of  a  sis- 
ter state,  but  by  the  common  law,  and  acknowl- 
edged also  to  prevail  in  most  civilized  govern- 
ments, that  a  want  of  jurisdiction  in  the  court 
rendering  tb«  judgment  invalidates  the  judg- 
nicDt;  and  It  would  be  vain  and  useless  to  say 
to  the  part;  interested:  You  may  impeach  the 
'"' *  and  show  that  the  court  awarding  it 


had  no  JvrisdietioB— and  dray  to  Km  Ike  i 
of  showing  saeb  want  ol 


And  again: 

"If  a  suit  was  brought  on  one  of  oa 
judgments,  it  cannot  be  qoestioaed;  1 
would  be  competent  for  the  defendCBt  to 
hind  the  judgment,  and  show  a  want  of 
diction  in  the  coort  that  rendered  tlie 
or  to  show  that  it  was  obtained  bf 
effect,  we  so  ruled  in  Gross  r.  McClaraB. 
341,  and  in  Jones  v.  Stnart,  9  Tex.  469." 


The  Court  of  Civil  Appeals  did  noC  pass 
upon  this  question,  holding  that,  if  it  l>e  con- 
ceded that  the  defense  could  be  urged,  the 
record  disclosing  that  the  judgment  was  val- 
id, it  devolved  upon  Walker  to  show  that  he 
had  a  good  defense  to  the  suit;  that  the 
trial  court  beard  all  the  evidence,  and  passt^d 
upon  its  sufficiency,  or  as  gronnd  for  vacat- 
ing the  Judgment,  and  the  evidence  is  not 
such  as  required  the  rendition  of  a  different 
Judgment  upon  the  merits;  that,  the  facts 
being  such  as  to  warrant  a  finding  of  an  in- 
sufficient defense,  it  most  be  assumed  that 
the  trial  court  was  Justified  in  rendering  the 
judgment  herein. 

The  defendant  pleaded  and  adduced  evi- 
dence to  establish  a  partial  paymmt  of  the 
note,  the  basis  of  the  judgment  sued  upon, 
and  an  agreement  that  Chatterton  would  ac- 
cept in  further  payment  of  the  note  certain 
collateral  trust  certificates;  such  partial 
payment  and  agreement  antedating  the  Judg- 
ment. The  trial  court  declined  to  consider 
the  evidence,  holding  it  inadmissible  for  any 
purpose;  the  Judgment  being  conclusive  up- 
on defendant.  It  cannot,  therefore,  be  as- 
sumed that  the  trial  court  was  Justified  in 
rendering  Judgment  on  the  gronnd  of  a  lade 
of  defense  to  ^e  original  cauae  of  action. 
If  defendant's  right  to  defend  upon  tlie 
ground  of  want  of  Jnrisdiction  was  condi- 
tioned upon  allegations  and  proof  of  a  meri- 
torious defense,  whidi  we  do  not  determine, 
we  hold  that  such  audition  was  ctmaplied 
with. 

[4]  There  remains  to  be  considered  the 
contention  of  plaintiff  in  error  that  cause 
No.  11063  was  merged  in  cause  No.  110T6, 
and,  W.  A.  Chatterton  having  sold  that  Judg- 
ment, defendants  in  error  cannot  recover 
herein.  The  cause  of  action  in  suit  No. 
11063  against  the  IMaware  Western  Con- 
struction Company  and  L.  E.  Walker  was 
on  a  note ;  that  against  the  Texas  Southern 
Railway  Company  was  on  certain  collateral 
given  to  secure  the  note.  Though  Joined  in 
one  suit,  the  causes  of  action  were  separata 
and  distinct.  So,  likewise,  the  judgment  was 
not  Joint,  but  as  against  the  Delaware  West- 
ern Construction  Company  and  L.  E.  Walker 
was  on  the  note,  and  against  the  Texas 
Southern  Railway  Company  on  the  collateral. 
The  intervention  by  Chatterton  in  the  re- 
ceivership proceeding  was   solely  upon  the 
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Jtfdginent  recovered  against  the  Texas  Soutb- 
em  Railway  Company ;  and  neither  the  In- 
tervention nor  the  decree  of  the  court  there- 
on In  any  wise  affected  the  Judgment  on  the 
note  against  the  Delaware  Western  Construc- 
tion Company  and  L.  E.  Walker.  The  inter- 
vention was  proper,  and  resulted  in  no 
merger  of  the  two  suits  or  Judgments.  The 
proceeds  of  the  sale  of  Cbatterton's  rights 
wder  the  Judgment  were  duly  credited 
upon  the  Judgment  herein. 

We  are  of  opinion  that  the  Judgment  of 
the  Court  of  Civil  Appeals  should  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

PHILLIPS,  C.  J.  We  approve  the  Judg- 
ment recommended  in  this  case,  and  the  hold- 
ing of  the  Commission  on  the  question  dis- 
cussed. 
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ception  taken  on  the  trial  are  not  filed  In 
time  granted  for  that  purpose.  Court  ad- 
journed March  20th.  The  court  granted  30 
days  in  which  bills  of  exception  might  be 
filed.  The  bills  were  not  filed  until  in  early 
part  of  May,  and  could  not  therefore  be  con- 
sidered. 
The  appeal  is  dismissed. 


THOMPKINS  V.  STATE.     (No.  5«74.) 

<  Court  of  Criminal  Appeals  of  Texas.    June  23, 
1920.) 

(.  Criminal  law  «=s> 1 086 (13)— Appeal  dismiss- 
ad,  where  record  does  not  show  "sentence." 
The  "sentence"  is  the  final  judgment  in  a 
«riounal  case,  and  is  necessary  to  the  juris- 
diction  of  tlie  Court  of  Criminal  Appeals  over 
the  appeal  in  a  felony  case,  so  that  tiie  appeal 
must  be  dismissed  wtiere  the  record  does  not 
show  the  sentence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sen- 
tence.] 

2.  Criminal  law  i8=>l092(7)— Bills  of  exception, 
not  Died  within  the  time  granted,  cannot  be 
considered. 

Bills  of  exception,  taken  on  the  trial  of  a 
criminal  case,  which  were  not  filed  within  the 
SO  days  granted  by  the  court  within  wliich  to 
'file  them,  cannot  be  considered. 

Appeal  from  District  Court,  Newton  Cotin- 
ty;  J.  T.  Adams,  Judge. 

Arthur  Thompkins  was  convicted  of  theft, 
■and  he  appeals.    Appeal  dismissed. 

Alvln  M.  Owdey,  Asst  Atty.  Gen.,  for  the 

State. 

DAVIDSON,  P.  J.    This  conviction  was  for 
theft;    two  years  in  the  penitentiary  being 
.  the  punishment  assessed. 

[1, 2]  The  appeal  must  be  dismissed,  be- 
cause the  record  does  not  contain  a  sentence. 
The  sentence,  being  the  final  Judgment,  is 
necessary  to  attach  the  Jurisdiction  of  this 
court  in  appeal  felony  cases.  Collated  cases 
may  be  found  in  Branch's  P.  C.  p.  338;  C.  C. 
P.  art.  853;  Vernon's  Ann.  O.  C.  P.  p.  851. 
Bat  for  this  omission  in  the  record  tjhe  Judg- 
•ment  shoidd  be  afilrmed.    The  two  bills  of  ex- 


YOUNQ   V.    STATE.    (Ne.    5766.) 

(Court  of  Criminal  Appeals  of  Texas.     April  7, 

1920.    On  Motion  for  Rehearing, 

Jane  16,  1920.) 

1.  Ball  «=>65— Recognizance  .In  misdemeanor 
appeal  must  state  punishment. 

The  recognizance  for  appeal  in  a  case  of 
misdemeanor  required  by  Code  Cr.  Proc.  1911, 
art.  903,  mast  state  the  punishment. 

2.  Bail  iS=»65— Recognizance'  stating  punish- 
ment as  fine  of  "one  hundred"  is  Insufficient. 

A  recognizance  for  appeal  from  conviction 
of  a  misdemeanor  which  states  the  punishment 
merely  as  a  fine  of  "one  hundred"  is  insufficient, 
and  the  appeal  must  be  dismissed. 

On  Motion  for  Behearing. 

3.  Criminal  law  ®=»200(2)— Conviction  of  as> 
sault  no  bar  to  proseoation  for  anlawfully 
carrying  a  pistol. 

A  conviction  for  assault,  under  an  indict- 
ment charging  that  defendant,  while  uiUawfully 
carrying,  or  having  al>oat  his  person  a  pistof, 
did  make  an  assault,  etc.,  is  not  a  bar  to  a  sub- 
sequent prosecution  for  imlawfully  carrying  a 
pistol,  for  the  two  offenses  are  entirely  dis- 
tinct, and  averments  as  to  unlawfully  carrying 
a  pistol  might  be  rejected  as  surplusage,  partie- 
ularly  as  Vernon's  Ann.  Pen.  Code  1916,  art. 
1024a,  expressly  provides  for  punishment  of  an 
assault  while  unlawfully  carrying  a  pistol. 

Appeal  from  Aransas  County  Court;  F. 
Stevens,  Judge. 

Henry  Young  was  convicted  of  a  misde- 
meanor, and  he  appeals.    Afilrmed. 

Gordon  Gibson,  of  Rockport,  for  appellant 
Alvin  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  By  motion  the  Assistant 
Attorney  General  suggests  that  this  court 
has  not  acquired  Jurisdiction  to  decide  this 
case  on  its  merits,  for  the  reason  that  a  recog- 
nizance in  substantial  compliance  with  the 
statute  is  wanting. 

[1]  On  appeal  to  this  court  the  statute 
(article  903,  Code  of  Crlm.  Procedure)  re- 
quires that  the  recognizance  in  a  case  of  mis- 
demeanor shall  state  the  punishment;  at 
least  it  has  been  construed  In  a  uniform  line 
of  decisions  to  be  incomplete  if  it  fails  to 
state  the  punishment.    Watson  v.  State,  62 
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Goss  V.  State,  202  S.  W.  966;  Hayes  v.  State, 
204  S.  W.  830. 

[2]  In  the  Instant  case  the  Judgment  shows 
thaf  the  fine  entered  against  appellant  was 
$100.  In  the  recognizance  the  fine  la  de- 
scribed as  "one  hundred."  It  is  essential 
that  the  recognizance  comply  with  the  law; 
otherwise  it  would  be  Inadequate  to  support 
a  judgment  forfeiting  bail. 

Under  the  facts  and  the  law,  we  are  con- 
strained to  sustain  the  motion  of  the  state, 
and  the  appeal  is  accordingly  dismissed. 

On  Motion  for  Rehearing. 

[3]  The  order  heretofore  entered,  dismiss- 
ing the  appeal,  is  set  aside  upon  the  motion 
of  appellant,  accompanied  by  a  proper  recog- 
nizance. On  the  merits  of  the  case  the  con- 
viction is  for  unlawfully  carrying  a  pistol  on 
and  about  his  person.  He  was  previously 
convicted  of  an  assault  in  bb  indictment 
charging  that  he  did  "then  and  there,  while 
unlawfully  carrying  on  and  about  his  person 
a  pistol,  with  the  said  pistol  in  and  upon 
Willie  Bell  make  an  assault."  The  occasion 
upon  which  the  assault  was  made  was  the 
same  as  that  upon  which  the  present  convic- 
tion is  bad.  The  contwitlon  la  urged  that 
the  oouTlction  for  the  assault  bars  this  pros- 
ecution for  unlawfully  carrying  a  pistol.  The 
indictment  in  the  assault  case  charged  the  of- 
fense awkwardly,  and  Included  therein  sur- 
plusage; that  is,  "while  unlawfully  carrying 
on  and  about  his  person  a  pistol"  was  not 
necessary.  The  indictment,  however,  we 
think,  did  not  charge  the  appellant  with  the 
oSeuse  of  unlawfully  carrying  a  pistol,  but 
in  describing  the  occasion  charges  with  un- 
necessary particularity  that  It  was  done 
while  he  was  unlawfully  carrying  one.  The 
offenses  are  different,  pimisbed  with  different 
penalties,  and  that  of  unlawfully  carrying  a 
pistol  is  not  included  in  the  statutory  offense 
of  an  assault.  An  assault  may  be  made- with 
a  pistol  unlawfully  carried.  We  have  a 
statute  expressly  so  declaring.  See  Vernon's 
Texas  Crlm.  Statutes,  vol.  1,  art.  1024a. 

The  case  of  Nichols  v.  State,  37  Tex.  Or.  B. 
616,  40  S.  W.  502,  was  one  in  which  the  pros- 
ecution was  for  unlawfully  carrying  a  pis- 
tol. The  plea  of  former  conviction  for  rudely 
displaying  a  pistol  was  stricken  out,  and 
the  ruling  sustained.  So  in  Bums  y.  State, 
36  Tex.  O.  R.  606,  38  S.  W.  204,  the  propriety 
of  a  double  conviction  was  recognized,  where 
one  was  charged  vrith  unlawfully  carrying 
a  pistol,  and  also  charged  on  the  same  occa- 
sion with .  carrying  it  within  a  prohibited 
distance  of  a  polling  place  during  an  election. 
In  Woodroe's  Case,  50  Tex.  Or.  B.  212,  96  8. 
W.  30,  the  ruling  was  that  a  plea  of  former 
acquittal  of  an  assault  with  Intent  to  murder 
was  not  available  in  bar  of  a  prosecution 
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918,  the  plea  of  former  conviction  charged 
that  the  appellant  had  be&n  "convicted  of 
an  assault  with  intent  to  murder,  •  •  • 
and  that  the  carrying  of  the  pistol  was  a 
part  of  this  transaction;  tbi^t  is,  he  had  tlie 
pistol,  and  used  it  in  said  assault"  1b\t 
plea  as  a  bar  to  the  prosecution  for  carrying 
the  pistol  was  rejected. 

Our  attention  has  bem  drawn  to  no  an- 
thorlties  supporting  the  view  of  appellant 
Those  we  have  cited  we  regard  as  analogous, 
and  in  our  Judgment  the  reasons  expressed 
in  them,  controlling  their  rendition,  support 
the  ruling  of  the  trial  court 

The  former  Judgm^t  dismissing  the  ap- 
peal is  set  aside,  the  motion  for  rehearing 
granted,  and  the  Judgment  affirmed. 


WALLACE  V.  STATE.     (No.  5871.) 

(Court  of  Criminal  Appeals  of  Texas.   June  23, 
1920.) 

i.  Criminal  law  «=3lll6— Varianoet  must  be 
shown  by  record. 
A  conviction  for  forgery  cannot  be  reversed 
for  variance  between  the  forged  name  as  al- 
leged in  the  indictment  and  the  name  signed 
to  the  instrument,  where  the  record  does  not 
show  what  name  was  signed  to  the  instrnment. 

2.  Forgery  «=>34(8)  —  Difference  between 
"Biekerell"  and  "Bioknell"  as  forged  name  is 
fatal  variance. 

There  is  a  fatal  variance  between  an  indict- 
ment charging  forgery  of  the  name  "Biekerell" 
to  a  check  and  proof  that  the  name  forged  was 
"BickneU." 

3.  Criminal  law  <S=»603(2)— Motion  to  oontinue 
must  be  sworn  to. 

A  conviction  will  not  be  reversed  for  de- 
nial of  a  motion  to  continue  or  postpone  which 
was  not  sworn  to  by  accused  or  by  any  one 
for  him. 

4.  Criminal  law  «s>l090(7)— Refasal  to  oon- 
tinue not  reviewable  without  bill  of  excep- 
tions. 

The  refusal  to  continue  or  postpone  a  crim- 
inal trial  must  be  verified  by  bill  of  exceptions 
to  authorize  review  of  the  ruling  on  appeal. 

5.  Criminal  law  $=> 1 090 (8)— Error  In  admit- 
ting evidence  must  be  shown  by  bill  of  ex- 
ceptlofls. 

A  conviction  cannot  be  reversed  for  error 
in  admitting  testimony  where  the  record  does 
not  contain  bill  of  exceptions  to  the  rulings  of 
the  trial  court,  though  the  motion  for  new  trial 
charged  error  in  admitting  testimony. 

Appeal  from  District  Court,  Bexar  CX>unty ; 
W.  S.  Anderson,  Judge. 

W.  H.  Wallace  was  convicted  of  torgery. 

and  he  appeals.    Affirmed. 
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DAVIDSON,  P.  J.  The  Jury  allotted  appel- 
lant two  years  In  the  penitentiary  for  for- 
gery. 

The  Indictment  contains  two  counts,  one 
for  forgery,  and  the  other  for  passing  the 
alleged  forged  Instrument. 

[1,  2]  Motion  to  qnash  on  the  ground  that 
the  check  or  draft  was  described  as  the  act 
of  "J.  Blckerell,"  whereas  the  name  of  "J.  W. 
BlckneU"  Is  signed  to  the  Instrument,  and 
that  there  is  a  variance  between  the  allega- 
tion and  the  facts,  was  overruled.  The  In- 
dictment alleges  the  name  of  "Blckerell,"  and 
not  "BlckneU."  If  there  was  developed  on 
the  trial  that  "BlckneU,"  and  not  "BlckereU," 
was  the  forged  name,  it  is  not  made  to  so  ap- 
pear by  the  record.  If  such  was  the  case, 
there  would  be  n  fatal  variance.  The  facts 
have  not  been  sent  with  the  record;  therefore 
we  are  unable  to  determine  that  question. 

[3]  There  was  a  motion  made  to  postpone 
or  continue  the  case.  This  was  not  sworn  to 
by  appellant,  or  any  one  for  him. 

[4]  Nor  was  exception  reserved  to  the 
court's  refusal  to  grant  the  appUcation.  Re- 
fusal to  continue  or  postpone  must  be  verified 
by  bill  of  exceptions  In  order  to  authorize 
this  court  to  review  the  ruling  of  the  trial 
court. 

[S]  The  record  does  not  contain  any  bUls  of 
exception  to  rulings  of  the  trial  court  The 
nA>tion  for  new  trial  states  the  court  erred  In 
admitting  testimony,  but  this  Is  not  verified 
by  bills  of  exception. 

The  record  presents  no  reversible  error. 

The  Judgment  is'  aflflrmed. 


CLEMENTS  v.  STATE.     (No.  5873.) 

(Ckinrt  of  Criminal  Appeals  of  Texas.    June  23, 

1920.) 

Criminal  law  «=> 1 097 (4)— Statement  of  facts 
necessary  to  review  admission  of  testimony. 
In  absence  of  a  statement'  of  facts,  the  ap- 
pellate court  cannot  review  the  admission  of 
testimony. 

Appeal  from  District  Ck>nrt,  Bexar  County; 
W.  W.  Walling,  Special  Judge. 

A.  J.  Clements  was  convicted  of  receiving 
and  concealing  stolen  property,  and  he  ap- 
peals.   Affirmed. 

Alvln  M.  Owsley,  Asst  Atty.  Qen.,  for  the 
State. 

LATTIMORE,  J.  In  this  case  appellant 
was  convicted  of  the  offense  of  receiving  and 
concealing  stolen  property,  and  his  punish- 


tentlary  for  a  term  of  six  years. 

The  record  appears  before  us  wlthou£  ei- 
ther a  bill  of  exceptions  or  statement  of  facts. 
We  have  examined  the  rather  lengthy  motion 
for  new  trial,  but;  Inasmuch  as  the  same  com- 
plains only  of  errors  ln<the  admission  of  tes- 
timony, we  are  unable  to  determine  the  cor- 
rectness of  any  of  the  contentions.  In  the  ab- 
sence of  a  8tatem«it  of  facts. 

The  Indictment  and  charge  of  the  court  ap- 
pear to  be  in  conformity  with  the  law,  and 
no  complaint  is  made  of  either. 

The  Judgmmt  of  the  trial'  court  will  be  af- 
firmed. 


GARZA  V,  STATE.     (No.  5878.) 

(Court  of  Criminal  Appeals  of  Texas.    June  29; 
1920.)      . 

Iridletment  and  information  <8=>79>-lnforniatlon 
sufficient  to  charge  carrying  a  "pistol,"  though 
spelling  It  "pistle." 
A  complaint  and  information  wiiich  charged 
defendant  with  unlawfnlly  carrying  a  "pistle" 
will  be  construed  as  •  charging  defendant  with 
onlawfally  carrying  a  pistol,  and  the  mle  of 
bad  spelling  will  apply,  notwithstanding  it  was 
contended  tliat  the  word  "pistle"  was  an  ob- 
solete word  meaning  a  letter. 

Appeal  from  Brazoria  CJounty  Court;  C. 
D.  Jessup,  Judge. 

Morris  Garza  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.    Affirmed. 

Geo.  C.  Carrier,  of  Alvln,  and  A.  B.  Master- 
son,  of  Angieton,  for  appellant. 

Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORB,  3.  Appellant  was  convicted 
in  the  county  court  of  Bracoria  county  of 
unlawfully  carrying,  a  pistol,  and  hte  punish- 
ment fixed  at  a  fine  of  $lO0i 

The  complaint  and  Information  charge  ap- 
pellant with  carrying  a  "pistle."  The  testi- 
mony sboiws  that  he  carried  a  "pistoL"  Ob- 
jection was  made  to  tills  testimony  <«  the 
g^tyund  of  varianoe  between  the  allegation 
and  proof.  It  Is  urged  that  "pistle"  Is  a  word 
meaning  a  communication,  and  that  the  well- 
known  rules  of  Idem  sonans  and  bad  spelling 
do  not  apply.  Appellant's  authority  for  as- 
serting that  "pistle"  Is  the  name  of  a  com-: 
munlcatlon  is  the  Century  Dictionary.  Ref- 
erence thereto  discloses  that  said  work 
prints  said  word  as  obsolete  and  quotes 
Mr.  Chancer,  who  wrote  in  old  English  some 
700  years  since,  as  using  It.  We  do  not 
think  that  the  fact  that  an  early  English 
poet,  In  the  exercise  of  his  license,  should 
have  dsed  this  word  in  that  sense,  would 
necessarUy  give  It  any  standing  at  this  time, 


€=9For  other  cassa  see  stme  topic  and  KSY-NCIIBBiR  In  all  Ker-Numbered  DlgeaU  and  Indexes 
222S.W.— 70 


1106 


222  SOUTHWESTERN  BEPORTEB 


CTex. 


or  would  likely  mislead  &  Brazoria  county 
Mexican,  defended  by  a  pair  of  able  lawyers, 
into' the  mistake,  in  preparing  for  trial  upon 
a  charge  of  unlawfully  carrying  a  "plstle,"  of 
seriously  thinking  himself  charged  with  un- 
lawfully carrying  a  communication.  The  word 
"pistle"  does  not  seem  to  be  given  In  any  of 
our  other  dictionaries,  to  which  this  court 
baa  access,  and  we  are  inclined  to  hold  tlie 
word,  as  used  in  the  information  and  com- 
plaint herein,  idem  sonans  with  "pistol,"  and 
that  the  rule  of  bad  spelling  will  apply  and, 
further,  that  it  is  evident  that  the  word  "pis- 
tol" was  intended.  The  evidence  that  appel- 
lant bad  a  pistol  on  his  person  in  a  public 
place  was  uncontroverted. 
The  Judgment  will  be  affirmed. 


RAMIREZ  V.  STATE.     (No.  5864.) 

(Court  of  Criminal  Appeals  of  Texas. 
June  16,  1920.) 

Criminal  law  4=9!  1 82— There  balnfl  ao  error 
of  record,  conviction  will  not  be  dlsturtawl. 
Where  there  was  no  statement  of  facts, 
bills  of  exception,  or  motion  for  new  trial,  a 
conviction  will  not  be  disturbed  on  appeal; 
there  being  no  error  of  record,  and  the  indict- 
ment and  charge  being  sufficient. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; W.  D.  Howe,  Judge. 

Ernesto  Ramirez  was  convicted  of  bur- 
glary, and  be  appeals.   Affirmed. 

Alvin  M.  Owsley,  Asst  Atty.  (Sen.,  for  tbe 

State. 

LATTIMORE,  J.  In  this  case,  appellant 
was  convicted  in  the  district  court  of  El  Paao 
county,  for  the  offense  of  burglary,  and  giv- 
en a  term  of  two  years  In  the  penitentiary. 

The  record  is  before  ns  without  any  state- 
ment of  facts,  bills  of  ezception,  or  motion 
for  a  new  triaL  We  have  examined  the  in- 
dictment, and  find  It  to  be  in  conformity 
with  the  requirements  of  the  statute,  and  the 
charge  of  the  court  is  the  law  applicable. 

Finding  n4>  error  in  tbe  record,  the  judg- 
ment will  be  affirmed. 


RABE   V.  STATE.      (No.   5770.) 

(Court  of  Criminal  Appeals  of  Texas. 
June  16,  1920.) 

I.  Larceny    $=932(5)— Ownership    of    cattle 
should  be  alleged  In  person  oontroiUng  pas- 
ture  and  not  owner  of  pasture. 
In  a  prosecution  for  theft  of  eattle  from 

a  pasture,  ownersliip  should  be  alleged  to  be 


in  the  person  who  had  the  care,  control,  and 
management  of  the  pasture,  and  not  in  tbe 
owner  of  the  pasture. 

2.  Animals  «=>26(2)— Uea  for  pastnrage  givea. 

One  taking  cattle  into  a  pasture  of  whidi 
he  has  control  has  a  lien  on  the  cattle  for  pas- 
turage, although  nothing  is  said  concerning  the 
price  or  who  shall  care  for  and  comtrol  the 
cattle. 

3.  Animals  «=922— Only  in  pastarlng  dcflned. 

The  law  places  the  obligation  on  one  tak- 
ing cattle  into  his  pasture  to  take  care  of  theuK 

4.  Criminal  law  <8s>925'/2(3)— Ditcnsslon  of 
aecnsed't  failnre  to  testify  ^  Jnrars  reqnired 
■ew  trial. 

Where  a  number  of  Jurors  were  in  favor 
of  giving  a  two-year  sentence  until  the  fact  that 
accused  had  not  testified  was  called  to  their 
attention  by  jurors,  and  after  the  matter  was 
discussed  for  some  time,  and  because  of  such 
discussion,  agreed  to  a  four-year  sentence, 
court  erred  in  not  granting  a  motion  for  a  new 
trial. 

Appeal  from  District  Goort,  Angrfina 
County;   L.  D.  Guinn,  Judge. 

J.  C.  Ral>e  was  convicted  of  cattle  theft, 
and  appeals.    Reversed  and  remanded. 
See,  also,  212  S.  W.  502. 

Mantooth  &  Collins,  of  Lnfkln,  and  J.  J. 
Collins,  of  Huntington,  for  appellant 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  tlie 
State. 

DAVIDSON,  P.  J.  [1]  This  Is  tbe  second 
appeal.  The  Judgment  was  reversed  on  tbe 
former  appeal  because  of  a  variance  between 
the  allegations  of  the  indictment  and  the 
evidence.  The  indictment  on  tbe  former  ap- 
peal charged  ownership  in  Dr.  Stewart,  the 
real  owner  of  the  alleged  stolen  cattle.  The 
care,  control,  and  management  of  the  cattle 
was  held,  under  the  evidence,  to  be  In  Thom- 
as. This  constituted  a  variance^  for  wlucb 
the  Judgment  was  reversed.  A  new  indict- 
ment was  presented,  containing  tliree  coonts, 
alleging,  respectively,  ownership  In  Dr. 
Stewart,  Mr.  Herrington,  and  Mr.  Thomas. 
Each  count  charges  separate  ownership.  The 
count  charging  ownership  in  Herrington 
finds  no  basis  in  the  facts.  He  was  not  in 
possession  of  the  cattle,  or  the  pasture  from 
which  they  were  alleged  to  have  been  taken. 
Herrington  owned  the  pasture,  but  under  a 
contract  with  Mr.  Thomas,  Thomas  was  in 
control,  and  exercised  care,  control,  and 
management  of  the  pasture.  Thomas  had 
been  in  control  under  bis  contract  with  Her- 
rington for  about  two  years.-  Herrington  had 
a  conversation  with  Dr.  Stewart  with  refer- 
ence to  pasturing  his  cattle,  in  which  he  in- 
formed him  of  the  fact  that  Thomas  had 
control  of  the  place,  and  any  cmtract  he 
made  with  Thomas  would  be  satisfactory. 
Dr.  Stewart  called  upon  Thomas,  who  agreed 


«s9Por  otlier  g«bm  see  same  topic  and  KS  Y-NUMBBK  In  all  Ksr-Numbered  OlaeaU  aad  Indezw 


Digitized  by  LjOOQIC 


Tez.)  RABE  T. 

(222  B. 

to  let  him  pasture  his  cattle.  Tbere  seems  to 
hare  been  no  stipulated  price.  Thomas  was 
in  control  ot  the  property — the  pasture  and 
fences. 

Thomas'  testimony  upon  this  trial  is  in 
conflict  with  his  testimony  upon  the  former 
trial.    Upon  the  former  trial  be  stated: 

"It  Ig  true  that  I  testified  before  in  this  case 
'that  I  owned  a  one-half  Interest  in  the  pasture 
on  that  place  this  year.  Dr.  Stewart  made  ar- 
rangements with  me  this  year  to  pasture  some 
of  his  cattle  in  my  pasture.  He  made  a  rental 
contract  with  me  to  rent  my  place.  Aa  to 
whether  or  not  he  was  to  pay  me  for  the  use 
of  the  pasture,  we  never  set  no  price.  He  was 
to  pay  me  a  price.  I  left  it  to  Mr.  Harrington 
to  set  the  price;  that  is,  Mr.  Josh  Herring- 
ton.  He  did  not  pay  the  pasture  rent  in  ad- 
vance. I  look  after  the  place  myself  when 
I  am  able,  such  as  keeping  up  the  fences  around 
the  pasture,  and  the  closing  of  gates,  and 
things  like  that;  but  I  have  been  sick  some 
this  year.  There  were  a  few  cattle  belonging 
to  other  people,  besides  Dr.  Stewart.  I  saw 
to  the  cattle  that  were  in  the  pasture;  that  is, 
I  was  supposed  to  keep  them  in  there  and 
to  keep  other  people's  out.  I  saw  that  the 
fences  were  kept  up,  and  the  gates  closed,  the 
best  I  could.  I  don't  know  just  how  far  it  is, 
but  I  think  it  is  something  like  a  mile  Mr. 
Tulley  lives  from  that  pasture.'  That  is  cor- 
rect." 

The  above  was  his  testimony  upon  the 
former  trial.  He  further  adds  here:  "What 
I  testified  to  before  was  the  truth,  and  it  Is 
true  now."  On  this  trial  Thomas  testified, 
referring  to  Dr.  Stewart: 

"I  believe  it  was  a  couple  of  days  that  he 
came  to  see  me  before  the  cattle  were  put  in 
the  pasture;  anyway  he  came  to  see  me  just 
before  the  cattle  were  put  in  there.  When 
he  put  the  stock,  or  when  he  made  arrange- 
ments to  put  the  stock,  in  the  pasture,  he  did 
not  put  the  stock  in  my  control,  for  me  to 
manage  and  look  after.  I  did  not  have  any 
authority,  management,  or  control  whatever 
over  the  cattle.  I  had  no  instructions  at  all 
with  reference  to  the  cattle.  We  had  no  agree- 
ment about  the  fences,  as  to  who  was  to  keep 
them  up;  me  and  Dr.  Stewart  did  that.  As 
to  who  kept  the  gate  closed,  and  looked  after 
things  of  that  kind,  the  children  did  at  that 
time;  I  wasn't  able;  I  was  sick.  Dr.  Stewart 
did  not  mention  to  me  anything  about  such 
things  as  looking  after  the  gate,  or  taking  care 
of  the  cattle,  whatever.  If  he  asked  me  to  ex- 
ercise any  sort  of  management  or  control  about 
those  cattle,  I  don't  remember  iL  I  am  the 
one  that  reported  that  some  of  the  cattle  were 
gone." 

[2,  S]  The  evidence  shows  that  Dr.  Stewart 
was  not  about  the  pasture,  and  exercised  no 
management  over  it,  or  the  cattle,  further 
than  to  place  them  in  the  pasture  controlled 
by  Thomas.  This  he  did  through  his  employ- 
ed hands.  The  case  was  decided  before  upon 
the  theory  that  Thomas  had  a  Men  on  the 
property  for  their  pasturage,  and  that  there- 
fore he  was  in  possession  of  the  cattle  as 
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against  the  true  owner,  Stewart  This  con- 
clusion was  reached  by  virtue  of  a  lien  flsed 
under  such  drcumstanoes  by  the  terms  of  the 
civil  statutes.  It  was  a  legal  lien,  and  would 
be  operaitive  in  the  absence  of  a  contract  to 
the  contrary.  These  parties  could  have  made 
any  contract  with  reference  to  it  they  saw 
proper  to  do.  The  evidence  does  not  so 
show.  In  fact.  It  excludes  the  Idea  of  such 
contract.  Had  the  owner,  Dr.  Stewart,'taken 
the  cattle  from  the- pasture  with  the  fraudu- 
lent purpose  of  defeating  the  lien  legally 
resting  upon  the  cattle,  he  would  have  been 
subject  to  prosecution  under  the  statute. 
See  P.  C.  art  1335;  Branch's  Ann.  Grim. 
Stats,  p.  1353.  There  would  be  no  question 
in  law  or  in  fact  that  Thomas  would  be  en- 
titled to  the  possession  of  the  cattle,  after 
being  placed  in  Ills  pasture,  as  against  Dr. 
Stewart  until  the  pasturage  had  been  satis- 
factorily arranged.  This  would  place  Thom- 
as in  possession  of  the  property  under  the 
facts  of  this  case.  We  are  still  of  opinion 
that  ownef^hip  should-  have  been  alleged  In 
Thomas,  and  not  In  Stewart.  The  statement 
by  Thomas  that  there  was  nothing  mentioned 
between  him  and  Stewart  tliat  he  (Thomas) 
was  to  have  control  and  management  of  the 
cattle,  and  kindred  testimony,  would  not  le- 
gally change  this  proposition.  The  law  places 
the  obligation  upon  him  to  take  care  of  the 
cattle  wh«i  he  assumed  the  burden  of  their 
pasturage,  and  gave  him  a  lien  for  pastur- 
age. This  matter  was  presented  in  various 
ways  by  appellant  in  the  trial  court  We 
have  stated  the  matters  generally. 

Appellant  requested  the  court  to  require 
the  state  to  elect  upon  which  count  the  prose- 
cution would  be  had  at  the  time  the  trial  be> 
gan.  When  the  testimony  was  in,  he  again 
urged  the  election  under  which  count  the 
conviction  would  be  asked.  These  were  over- 
ruled. The  court  instructed  the  Jury  that 
they  could  convict  under  either  count  sub- 
mitting all  three  of  them  to  the  Jury.  Exc^>- 
tion  was  properly  and  timely  reserved  to 
this  action  of  the  court  General  ownerslilp 
could  have  been  alleged  in  Dr.  Stewart  as 
the  real  owner,  an^  possession  and  manage- 
ment in  Thomas.  This  was  pointed  out  in 
the  former  appeal ;  not  that  It  was  necessary 
to  so  allege,  but  if  it  was  thought  proper  to 
allege  ownership  In  the  real  owner  under 
.the  facts  of  this  case,  it  should  have  been 
alleged  in  that  manner.  We  are  still  of  opin- 
ion tliat  ownership  should  have  been  alleged 
in  Thcmtai).  He  became  the  temporary  owner 
of  the  property,  as  against  even  the  real 
owner  under  the  circumstances  and  the  evi- 
dence depicted  In  this  record.  The  authori- 
ties were  sufficiently  collated  in  the  opinion 
on  the  former  appeal. 

[4]  Misconduct  of  the  Jury  in  discussing 
the  failure  of  appellant  to  testify  was  pre- 
sented on  motion  for  new  trial.  Several  Ju- 
rors testified  to  that  effect    Two  or  three  of 
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tbe  Jurors  testifled  that,  it  It  occurred,  they 
did  not  bear  it.  Sereral  Jurors  testified  tliey 
were  for  tlie  mlnlmuui  punishment  of  two 
years  until  this  matter  was  discussed ;  that 
they  then  changed  their  view,  and  voted  for 
the  maximum  of  four  years,  which  was  the 
verdict  returned  by  the  Jury.  The  details  of 
the  testimony  we  deem  unnecessary  to  men- 
tion. There  are  a  great  number  of  authorl- 
tlea,  dted  by  appellant  in  bis  brief,  which  we 
tbinli  are  In  point  Wilson  v.  State,  39  Tex. 
Cr.  B.  365,  46  S.  W.  251 ;  Tate  v.  States  88 
Tex.  Cr.  R.  261,  42  S.  W.  595;  MlzeU  v.  State, 
81  Tex.  Cr.  B.  241,  197  8.  W.  300;  Booaer  v. 
State,  198  S.  W.  295;  WaUing  v.  State,  59 
Tex.  Cr.  B.  679,  128  S.  W.  624.  And  for  a 
great  number  of  other  cases  see  Branch's 
Ann.  P.  C.  p.  292.  Some  of  the  Jurors  gave 
as  a  reason  for  desiring  to  fix  the  punish- 
ment at  two  years  that  appellant  was  getting 
to  be  an  elderly  man,  and  they  thought  two 
years  would  be  a  sufficient  time  for  his  ref- 
omeation,  and  to  ascertain  the  fact  that  be 
must  not  repeat  this  character  vt  transac- 
tion ;  but,  after  the  matter  was  discussed  of 
bis  failure  to  testify,  they  changed  their  ver- 
dict and  went  to  four  years.  It  is  sufficient, 
with  reference  to  the  remariis  used,  to  copy 
the  following  from  the  affidavit  of  Perry: 

"After  the  jury  had  retired,  I  was  in  favor 
of  giving  liim  a  conviction  for  only  two  years, 
as  he  is  now  an  old  man,  and  there  being  no 
proof  of  other  crimes  agatnat  him,  I  felt  that 
if  we  gave  him  a  two-year  sentence  that  proba- 
bly by  the  time  he  served  that  out  he  would 
be  taught  a  sufficient  lesson  to  not  do  a  thing 
lilce  that  again.  Some  of  the  others,  also,  were 
in  favor  of  a  two-year  term;  but  gome  of  the 
older  men  spoke  up  against  this,  and,  as  an 
argument  against  giving  him  a  two-year  term, 
■aid  that  he  ought  to  liave  tbe  limit  of  fonr 
years;  that  he  did  not  even  get  on  the  stand 
and  testify,  or  attempt  to  explain  and  tell  how 
it  bappeoed,  and  that  be  did  not  even  get  on 
the  stand  and  offer  any  excuse  for  his  con- 
duct, or  give  the  jury  any  information  as  to 
why  he  stole  the  cattle,  and  that,  if  he  had  not 
been  guilty,  he  woold  have  certainly  got  on 
the  stand  and  denied  it." 

There  are  affidavits  pf  other  Jurors  sub- 
stantially to  tbe  same  ^ect  The  evidence 
on  this  issue  is  in  substantial  compliance 
with  the  above. 

Tbe  Judgment  will  be  reversed,  and  tbe 
cause  remanded. 


SMILEY   V.   STATE.      (No.  5861.) 

(Court  of  Criminal  Appeals  of  Texas.   June  23, 
1020.) 

I.  RoMery  «=>1 3— Intent  sssentlal  to  convio- 
tion  of  assault  with  intent  to  rob. 

To  sustain  conviction  of  assault  with  in- 
tent to  rob,  tbe  evidence  most  show  a  specific 
intent  to  rob. 


2.  CrlMiaai  law  «s9784( I)— Rafiwai  to  lastrset 
as  to  droflMstaatial  oviiOMs  held  orror. 

In  prosecution  for  assault  with  intent  to 
rnb,  defended  on  the  ground  of  an  alibi,  refusal 
to  instruct  on  circumstantial  evidence  held  error 
under  the  evidence. 

a.  CriMlnal    law  «s>404(2)    _    Exhibltioa  sf 
wounds  not  error.  In  prosecutioo  for  assault 
with  Intaat  to  rob,  uudor  Indictment  ohargina 
aggravated  assault. 
In  a  prosecution  for  assault  with  intent  to 
rob,  where   the  indictment  included    a  charge 
on  aggravated   assault,   the   exhibition  to   the 
jury  of  the  wounds  received  by  the  proaecnting 
witness  in  the   encounter  hdd  not    reversible 
error,  since  the  character  of  the  wounds  re- 
ceived might  have  enabled  the  jury  to  decide 
the  issue  of  aggravated  assault 

4.  Robbery  <8s>27(5)— In  prosecution  for  as- 
sault with  Intent  to  mt,  aggravated  assaolt 
should  be  submitted,   whore  ladlctmeat  In- 
oiudea  such  charge. 
In  a  prosecution  for  assault  with  intent  to 
rob,  where  tbe  indictment  included  a  charge  on 
aggravated  assault,  the  issue  of  aggravated  as- 
sault should  be  submitted  to  the  jury. 

Appeal  from  District  Court,  Wicblta  Oonn- 
ty ;   H.  F.  Weldon,  Judge. 

L.  B.  Smiley  was  convicted  of  assault  with 
Intent  to  rob,  and  be  appeala  Reversed  and 
remanded. 

Mathis  &  Caldwell,  of  Wichita  Falls,  for 
appellant. 

Alvin  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 

State. 

MORROW,  J.  The  appellant  was  convict- 
ed of  an  assault  with  intent  to  rob  Harry  M. 
Reed.  It  appears  that,  as  Reed  was  ap- 
proaching hte  home  and  at>out  to  entra'  his 
gate,  he  was  attacked  by  three  men.  As  be 
described  tbe  matter,  they  came  to  blm,  and 
tbe  man  in  the  middle  said,  "Stick  them  up." 
Reed  replied,  "What  is  your  Idea?"  and  he 
said,  "Stick  them  up,"  when  Reed  replied, 
"Put  that  thing  up;  you  are  going  to  hurt 
yoursell"    Quoting: 

"Just  then  the  fellow  on  the  left  struck  me 
with  his  gim,  hit  me  on  the  jaw,  and  I  hit  the 
fellow  on  the  right,  and  knocked  him  about  10 
feet,  and  swung  at  the  fellow  on  tbe  left,  knock- 
ing him  oft  the  curtung,  and  then  the  one  on 
the  right  hit  me  and  knocked  me  to  my  knees; 
then  the  man  in  the  middle  came  at  me.  and 
from  that  time  on  it  was  a  free-for-all.  I 
began  to  holler,  and  the  Lowry  boyi  came  run- 
ning out  of  their  home,  and  the  three  fellows 
beat  it.  I  engaged  in  the  difficulty,  and  ob- 
served the  appearance  of  the  man,  and  identify 
the  defendant  as  the  one  in  the  middle,  and  he 
was  engaged  in  the  difficulty." 

Alibi  was  the  defense  Interposed  by  the 
appellant,  and  be  urges  that  a  charge  on  cir- 
cumstantial evidence  should,  upon  hia  re- 
quest, have  been  given  to  tbe  Jury.     The 
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Identity  of  the  assailant  In  a  prosecntlon  for 
assault  frequently  depends  upon  circum- 
stances, and  this  Is  true  in  some  Instances, 
although  the  injured  party  may  claim  on  the 
trial  to  Identify  the  accused;  and  experi- 
ence has  demonstrated  that  the  mere  con- 
clusion of  the  party  injured  touching'  the 
identity  of  the  offender,  whei$  there  is  no 
previous  acquaintance,  no  pe<!ullarities  no- 
ticed, and  the  opportunity  for  observation 
limited,  Is  often  unreliable.  WUls  on  Cir- 
cumstantial Evidence,  p.  — -;  BurriU  on  Cir- 
cumstantial Evidence,  p.  606.  In  this  case, 
Reed  bad  no  acquaintance  with  the  appel- 
lant. He  states  upoi^  cross-examination  that 
in  his  identification  on  the  trial  there  was  a 
possibility,  though  not  a  probability,  of  mis- 
take. The  assault  was  at  night,  though  the 
moon  was  shining.  The  observation  of  the 
assaulting  parties  was  but  momentary,  and 
necessarily  under  excitement  Reed  after- 
wards saw  In  a  business  house  the  appellant, 
who,  according  to  the  Judgment  of  Reed,  met 
the  description  that  he  held  in  his  mind  of 
one  of  the  assailants.  He  gave  no  details, 
no  peculiarities  of  stature,  personal  appear- 
ance, gait,  habit,  traits,  tone  of  voice,  .nor 
does  he  describe  any  article  in  the  possession 
or  pertaining  to  the  clothing  of  his  assail- 
ant. His  ideutiflcation  is  necessarily  but  the 
Inference  which  be  draws  from  the  similarity 
of  appearance  of  one  of  the  men  who  assault- 
ed him  and  the  appellant. 

[1]  To  sustain  the  conviction  of  assault 
with  intent  to  rob,  it  was  essential  that  the 
evidence  show  a  specific  intent  to  rob.  The 
proof  describing  the  assault  would  undoubt- 
edly sustain  a  conviction  of  aggravated  as- 
sault and  might  if  the  indictment  was  so 
framed,  sustain  one  for  assault  with  Intent 
to  murder;  this,  of  course,  predicated  upon 
there  being  sufficient  proof  of  Identity. 
There  are  cases  in  which  facts  somewhat 
similar  have  been  held  sufficient  to  show 
that  the  assault  was  with  the  specific  intent 
to  rob.  Long  v.  State,  47  Tex.  Or.  B.  296, 
83  S.  W.  384.  In  that  case,  however,  the  as- 
sailant was  identified  with  certainty,  and, 
presenting  a  gun,  demanded  that  the  injured 
party  stop  and  "throw  up  your  hands !"  and, 
upon  the  party  assailed  running,  a  shot  was 
fired  upon  him.  Other  facts,  according  to 
the  opinion  if  the  court,  eliminated  any  other 
intent  than  that  to  rob.  The  case  before  us 
is  not  so  plain.  The  command  was  to  "Stick 
them  up."  This  probably  meant,  "Throw  up 
your  hands."  The  attack  took  place  so  near 
the  home  of  Reed  that  assistance  was  in 
easy  call,  and  reached  him  during  the  md^e. 
He  received  injuries  which,  as  above  stated, 
might  have  indicated  that  the  intent  of  the 
parties  was  to  murder  him,  or  to  injure  him. 
They  made  no  demand  upon  him  for  bis 
property.  The  facts  are  somewhat  similar 
to  those  in  the  case  of  Sanders  v.  State,  53 


Tex.  Or,  B.  613,  HI  S.  W.  167,  In  which  it 
was  held  the  Intent  was  not  sufficiently  es- 
tablished. 

[2]  We  are  not  prepared  to  hold  that  the 
evidence  In  the  instant  case  was  not  suffi- 
cient to  sustain  conviction,  but  are  of  the 
opinion  that  in  the  matter  of  identity  and 
specific  Intent  to  rob  the  evidence  is  left  in 
a  condition  to  render  It  necessary  that  the 
Jury  determine  by  inference  from  facts  rath- 
er than  from  direct  testimony  that  the  ap- 
pellant is  guilty,  and  we  think  the  appel- 
lant's request  that  the  Jury  be  Instructed  up- 
on the  law  of  circumstantial  evidence  should 
have  been  granted. 

[3,  4]  Complaint  Is  made  of  the  exhibition 
of  the  wounds  received  by  Beed  in  the  en- 
counter. As  the  mattw  is  presented,  we 
think  that  this  would  not  Justify  a  reversal 
of  the  case,  for  the  reason  that  the  indict- 
ment included  a  charge  on  aggravated  as- 
sault, and  the  character  of  wounds  received 
might  have  enabled  the  Jury  to  decide  that 
Issue,  if  it  had  been  submitted  to  them,  and 
in  this  connection  we  suggest  that  upon  an- 
other trial  it  should  be  submitted. 

For  the  reasons  pointed  out,  the  Judgment 
is  reversed  and  the  cause  remanded. 


TEXAS  &  P.  RY.  CO.  et  al.  v.  McDOWELL 
et  af.    (No.  976.) 


(Court  of  Civil  Appeals  of  Texas. 
May  25, 1920.) 


Beaumont. 


1.  Carriers  <e=>2l5(l)— Carrier  held  not  liable 
for  negligence  in  having  caused  castration  of 
bulls  shipped. 

A  railway  company  was  not  liable  to  a  ship- 
per of  cattle  for  negligence  in  causing  bulls  in 
a  shipment  to  be  castrated,  where  the  carrier, 
intending  to  comply  with  quarantine  regulations, 
refused  to  receive  the  bulls  for  shipment  unless 
they  were  given  the  tubercular  test  or  cas- 
trated, and  the  shippers  exercised  their  choice 
and  themselves  castrated  the  bolls. 

2.  Appeal  and  error  <S=>I  175(1)— On  reversal 
Judgment  will  be  rendered  where  no  different 
result  probable  on  new  trial. 

Where  judgment  is  reversed,  and  it  appears 
that  the  case  was  fully  developed  and  that  no 
different  result  would  probaUy  be  reached  by 
remanding,  judgment  will  be  rendered  for  ap- 
pellant 

Appeal  from  District  Court,  Shelby  Coun- 
ty;   Chas.  L.  Brachfleld,  Judge. 

Suit  by  H.  L.  McDowell  and  another 
against  the  Texas  &  Pacific  Railway  Com- 
pany and  others.  Judgment  for  plaintiffs 
against  the  named  defendant  and  It  appeals. 
Reversed  and  rendered. 


As>For  othCT  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlaesbs  and  Indexes 
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Young  ft  Stinchcomb,  of  Longylew,  and  B. 
H.  Carter,  of  Center,  for  appellant. 

Sanders  &  Sanders  and  J.  P.  Anderson,  all 
of  Center,  for  appellees. 

HIGHTOWER,  0.  J.  Tbis  was  a  salt  by 
the  appellees,  H.  L.  McDowell  and  J.  BJ.  Bur- 
ton, filed  In  the  district  court  of  Shelby  coun- 
ty against  the  Texas  &  Pacific  Railway  Com- 


wltb  the  mles  and  regnlationa  of  the  Vre  sto(^ 
sanitary  commission  of  tbe  state  of  Texas. 
Thereupon  Mr.  James  and  anieUees  songbt 
Dr.  Heam,  who  was  a  yeterinarlan  at  Tex- 
arkana,  and  who  was  registered  as  such  with 
the  live  stock  sanitary  commission  of  Texas, 
and  who  represented  both  the  state  of  Arkan- 
sas and  tbe  state  of  Texas  in  tbe  otBrial  ca- 
pacity of  instiector  of  live  stock  for  interstate 


pany  and  Its  receivers,  and  also  against  tbe '  shipment.     It  Was  explained  to  Dr.    Heam 


Gulf,  Colorado  &  Santa  F6  RaUroad  Com- 
pany; the  purpose  of  the  suit  being  to  recover 
damages  to  a  shipment  of  cattle  from  Waldo, 
Ark.,  to  Tlmpson,  Tex,     The  shipment  con- 


that  appellees  desired  to  ship  said  cattle  to 
Timpson,  Tex.,  and  it  was  also  explained  by 
appellees  that  tbe  cattle  were  not  intended 
for  dairy  or  breeding  purposes  or  for  exbibi- 


slsted  of  about  286  head  of  cattle,  and  among  tlon  In  the  state  of  Texas,  but  that  appellees 
them  were  137  head  of  bull  yearlings  between  Intended  to  put  tbem  on  the  range  and  resell 


one  and  two  years  of  age.    The  appellees,  Mc- 
Dowell and  Burton,  resided  at  Timpson,  In 


them,  etc.    Dr.  Heam  explained  to  appellees. 
In  the  presence  of  Mr.  James,  that  he  could 


Shelby  county,  Tex.,  and  were  engaged  in  the  not  permit  the  shipment  of  the  bulla  into 
dairy  business  at  that  place,  and  also  In  buy- !  Texas  unless  they  were  accompanied  by  a 
ing  and  selling  cattle  generally.  About  the  i  health  certificate  showing  that  they  had  been 
28tb  day  of  March,  1916,  they  went  to  Waldo, !  tested  for  tuberculosis  within  60  days  prior 


Ark.,  and  purchased  tbe  286  head  of  cattle 
which  constituted  the  shipment  in  question, 
and  made  an  efTort  to  make  a  through  ship- 
ment of  tbe  cattle  from  Waldo,  Ark.,  to  Timp- 
son, Tex.,  but  the  Cotton  Belt  Railroad  Com- 
pany at  Waldo  refused  and  declined  to  ac- 
cept the  cattle  for  through  shipment  to  Tlmp- 


thereto,  and  when  it  was  admitted  by  appel- 
lees that  they  had  no  such  certificate  Dr. 
Heam  stated  that  the  shipment  of  the  balls 
would  not  be  permitted  unless  they  were  giv- 
en a  tubercular  test.  At  tbat  point  Mr. 
James,  In  his  capacity  as  live  stock  agent 
for  the  Texas  &  Pacific  Railway  Company, 


son,  Tex.,  but  would  only  receive  them  for  <  told  appellees  that  bis  road  could  not  receive 
shipment  as  far  as  Texarkaua.  Thereupon  { the  bulls  for  shipment  until  they  were  given 
appellees  shipped  the  cattle  down  to  Texar-  \  tbe  tubercular  test,  or  castrated.  Thereupon 
kana,  Tex.,  and  from  there  shipped  tbem  over  '  the  Texas  &  Pacific  Railway  Company's  agent 
the  road  of  tbe  Texas  ft  Pacific  Railway  Com- 1  declined  to  issue  a  bill  of  lading  for  the  ship- 
pany  and  Its  connecting  carrier,  the  Gulf, !  raent  of  cattle,  and  appellees  consulted  fur- 
Colorado  &  Santa  F6  Railroad  Company,  to  |  ther  with  Dr.  Heam  and  asked  him  If  the 
Timpson,  Tex.  Tbe  cattle  reached  Texarka-  shipment  of  the  bulls  would  I>e  permitted  If 
na  from  Waldo  about  8  o'clock  In  the  mom- ,  they  were  castrated,  and  Dr.  Hearu  told  him 
Ing  of  March  29, 1916,  and  it  was  tbe  purpose  |  "Yes,"  and  appellees  asked  bim  what  the  cost 
of  appellees  to  ship  them  out  of  Texarkana  I  would  be  of  castrating  the  bulls  and  were  ad- 
-direct  to  Timpson  as  soon  as  arrangements '  vised  tbat  It  would   be  60  cents  per  bead. 


could  be  made  for  cars  at  Texarkana  for  that 
purpose.  Arrangements  were  made  some 
time  in  the  afternoon  of  March  29,  1916,  tbe 
agent  of  the  Texas  &  Pacific  Railway  Com- 
pany agreeing  with  appellees  to  furnish  the 


They  then  asked  him  If  they  might  not  do  the 
work  themselves,  and  Dr.  Hearn  stated  that 
they  might,  and  that  no  charge  on  his  part 
would  be  made  therefor.  Appellees  then  cas- 
trated 137  head  of  these  young  bulls,  and  the 


cars  so  tbat  the  shipment  might  move  from ;  shipment  of  the  286  head  moved  from  Tex- 
Texarkana  that  night;  but  when  said  agent  |  arkana  on  tbe  following  day,  April  30,  191& 
ascertained,  which  he  did  before  tbe  cattle  somewhere  in  tbe  forenoon, 
were  received  or  loaded,  that  there  were  a  '  For  their  cause  of  action  appellees  alleged, 
number  of  buUs  In  the  shipment,  be  told  ap-  8ul>stantiaUy,  that  the  Texas  &  Pacific  Rail- 
Iiellces  that  on  account  of  quarantine  regu-  way  Company  was  guilty  of  negligence  or 
latlous  he  would  have  to  decline  to  receive  negligently  caused  the  castration  of  these 
the  shipment  with  tbe  bulls  In  It,  and  refer-  j  young  bulls,  and  that  17  head  of  tbem  were 
red  appellees  to  Mr.  James,  who  was  the  live  so  weakened  by  tbe  operation  that  they  were 
stock  agent  of  the  Texas  ft  Pacific  Railway ,  knocked  down  and  trampled  upon  while  en 
Company  at  Texarkana.  '  route  to  Timpson,  and  (bat  17  bead  of  them 

Appellees  then  went  to  Mr.  James,  as  agent  died ;  tbat  they  were  of  the  value  each  of 
of  tbe  Texas  &  Pacific  Railway  Company  at !  $20.  Appellees  also  alleged  that  on  account 
that  point,  and  took  the  matter  up  with  blm,  of  negligence  oil  the  part  of  both  railroad 
and  Mr.  James  explained  to  them  that  be- !  companies  In  roughly  bani^iing  tbe  cars  in 
cause  of  quarantine  regulations  which  he  bad  which  they  were  loaded  7  bead  of  the  cows 
been  advised  were  In  effect  his  road  was  pro- '  were  so  Injured  that  they  died,  and  that 
hibited  from  accepting  a  shipment  of  bulls  these  cows  were  of  the  value  of  $30  each, 
into  Texas  unless  the  .shipment  was  accom-  They  also  alleged,  substantially,  that  on  ac- 
pauled  by  a  health  certificate,  In  accordance .  count  of  negligence  on  tbe  part  of  Iwtb  rail- 
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roads  In  roughly  handling  the  cars  145  head 
of  cattle,  not  Including  the  bulls,  were  dam- 
aged to  the  extent  of  $3  per  head.  Tb.es 
sued  for  this  total  amount  of  damages,  and 
also  other  items  unnecessary  here  to  mention. 

The  railroad  companies  and  receivers  an- 
swered by  general  demurrer  and  sevoral  spe- 
cial exceptions,  general  denial,  and  special 
pleas.  They  also  specially  set  up  the  ship- 
ping contract,  which,  among  other  things, 
proTldes:  (1)  That  the  shipper  assumed  all 
risk  of  injury  to  or  loss  of  stock  because  of 
their  being  wild,  unmly,  weak,  or  any  inher- 
ent vices  or  defects,  etc;  (2)  that  the  carrier 
should  not  be  liaUe  for  any  delay  or  damage 
sustained  by  the  stock,  or  any  expense  incur- 
red by  the  shipper  by  reason  of  any  enforce- 
moit  or  attempted  enforcement  by  govern- 
ment officers  of  quarantine  regulations,  ^ther 
federal,  state,  county,  or  municipal,  whether 
such  officers  should  act  lawfully  or  unlaw- 
fully, or  by  reason  of  the  existence  of  any 
quarantlite  regulations  or  laws,  federal,  state, 
county,  or  mnnldpaL  They  also  alleged  that 
the  castration  of  the  bulls  was  made  in  com- 
pliance with  the  laws  of  the  state  of  Texas, 
the  laws  of  the  state  of  Arkansas,  and  the 
laws  of  the  United  States,  and  that  defmd- 
ants  and  their  agents  were  not  guilty  of  any 
negligence  in  acting  as  they  did.  They  also 
alleged  that  the  cattle  were  wild,  unruly, 
weak,  and  had  inherent  vices  and  defects, 
and  that  the  shippers  and  laborers  acting  un- 
der them  were  guilty  of  contributory  negli- 
gence, etc. 

Appellees  filed  a  supplemental  petition  In 
which  the  matters  of  fact  alleged  by  the  de- 
fendants were  denied,  etc.  The  trial  was 
with  the  Jury  and  their  verdict  consisted  of 
answers  to  special  issues,  and  Judgment  was 
rendered  thereon  in  favor  of  appellees 
against  Uie  Texas  &  Pacific  Railway  Com- 
pany in  the  sum  of  $500,  but  there  was  no  re- 
covery as  against  the  Gulf,  Colorado  &  Santa 
F6  Railroad  Company.  Motion  for  new  trial 
was  made  by  Texas  &  Pacific  Railway  Com- 
pany, and  was  overruled,  and  that  company 
alone  has  appealed. 

[1]  There  are  several  assignments  of  error 
found  in  appellant's  brief,  but  we  shall  not 
take  them  up  in  their  numerical  order,  nor 
mention  them  specifically,  because  in  the 
view  we  take  of  the  case  it  is  only  necessary 
to  dispose  of  that  assignment  which  substan- 
tially complains  that  upon  the  undisputed 
facts  appellant  was  not  guilty  of  any  negli- 
gence in  causing,  and  in  fact  did  not  cause, 
appellees'  bulls  to  be  castrated,  as  claimed, 
and  that  since  the  Jury  expressly  found  in 
answer  to  special  Issues  that  there  was  no 
other  negligence  on  the  part  of  appellant,  as 
charged  by  appellees,  the  verdict  and  judg- 
ment should  have  been  in  favor  of  api>eUant. 
This  Is  the  contention  of  appellant  substan- 
tially. 

We  have  given  the  case  careful  considera- 
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tlon,  and  have  reached  the  eonclusiou  that 
appellant's  contention  is  correct,  and  that  the 
j  Judgment  should  be  reversed  and  here  render- 
I  ed  In  favor  of  appellant.    As  we  find  the  evl- 
jdence  In  this  record,  there  is  practtcally  no 
contradiction  or  dispute  as  to  the  facts  touch- 
ing this  shipment  of  cattle,  and  they  are,  sub- 
.  stantlally,  as  follows: 

In  addition  to  what  has  been  above  stated, 
I  defendants  below  introduced  a  certified  copy 
i  of  the  proclamation  of  the  Governor  of  Tex- 
as, issued  May  23,  1915,  having  reference  to 
the  sbipmrat  of  live  stock  into  the  state  of 
^  Texas,  by  which  was  given  full  power  und 
I  authority  to  the  live  stock  sanitary  commis- 
I  slon  of  the  state  of  Texas  to  make  rules  and 
[regulations  pertaining  to  the  admission  of 
live  stock  into  the  state,  and  further  provid- 
ing that  the  live  stock  sanitary  commission 
I  of  Texas  should  have  authority  to  make  any 
J  rule  or  regulation  to  prevent  live  stock  In- 
jfected  with  tuberculosis  from  entering  the 
state.    There  was  also  introduced  by  defend- 
ants a  rule  of  the  live  stock  sanitary  commis- 
sion of  this  state,  of  date  January  21,  1916, 
which    became   eSective  February   1,   1916, 
providing  as  follows: 

"Cattle  for  dairy  and  breeding  purposes,  over 
six  months  old,  and  cattle  for  exhibition  within 
the  state,  must  be  accompanied  by  a  health 
certificate,  including  the  tubercular  test,  sudi 
certificate  to  show  that  the  tubercular  test  was 
given  within  at  least  sixty  days  prior  to  the 
time  the  cattle  entered  the  state." 

It  was  then  shown  tliat  the  name  of  Dr.  3. 
L.  Hearn,  Texarkana,  Tex.,  was  officially 
registered  with  the  live  stock  sanitary  com- 
mission of  Texas.  It  was  then  shown  by  Dr. 
Hearn  that  he  had  no  connection  whatever 
with  any  railroad  company,  but,  as  above 
stated,  was  inspector  of  live  stock  for  inter- 
state shipment  for  both  the  state  of  Texas 
and  tbe  state  of  Arkansas,  and  that  it  was 
his  duty  to  inspect  Uve  stock  and  pass  upon 
Its  admission  in  the  interest  of  the  stata  In 
this  connection  he  said: 

"It  was  my  duty  to  inspect  Uve  stock  that 
were  to  be  transported  into  the  state  of  Texas 
by  railway  companies,  and  ascertain  whether 
or  not  they  should  be  admitted.  If  I  found  a 
shipment  of  Uve  stock  from  another  state  in  the 
state  of  Texas,  and  there  was  no  certificate 
showing  that  they  had  been  tested  for  tubercu- 
losis, ari  they  were  coming  into  the  state  for 
breeding  or  dairy  purposes,  it  was  my  duty  to 
give  them  the  tubercular  test. 

"I  am  acquainted  with  the  rule  made  by  the 
Uve  stock  sanitary  commission  of  Texas  that 
went  into  effect  February  1,  1916,  with  refer- 
ence to  cattle  being  admitted  into  Texas.  I 
was  in  Ft.  Worth  attending  the  state  veterinary 
medical  assodation,  and  at  the  live  stock  san- 
itary commission  office  about  March  15,  1916, 
and  while  there  1  asked  for  a  ruUng  on  Uve 
stock  coming  into  Texas.  I  was  in  Ft.  Worth 
about  March  15,  1916.  I  know  Mr.  James,  the 
foreman  of  the  stock  yards  of  the  Iron  Moun- 
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sation  witn  Mr.  jnmea  alter  i.  reiuiueu  irwui 
Ft.  Worth  and  before  this  matter  came  up  on 
March  30th.  I  told  him  to  prohibit  all  butle 
from  comiog  into  the  state  of  Texas  without  the 
tubercular  test." 

It  was  further  sbown  by  this  wltnees.  on 
cross-examination,  that  he  stopped  the  Ship- 
ment of  the  bulls  In  question  because  he  was 
instructed  by  the  chairman  of  the  live  stock 
sanitary  commission  of  Texas  to  that  effect 

Without  undertaking  to  quote  the  testi- 
mony of  either  of  the  appellees  In  detail.  It 
will  sufDce  to  say  that  they  testified,  substan- 
tially, that  they  never  even  considered  wheth- 
er they  would  have  the  bulls  In  this  shipment 
of  cattle  tested  for  tuberculosis  when  they 
were  Informed  by  Dr.  Hearn  that  such  would 
be  necessary  before  the  shipment  could  pass, 
but  they  further  testified  that  they  were  giv- 
en their  choice  In  that  matter,  that  Is  to  say, 
they  were  permttted  to  choose  whether  they 
would  have  the  bulls  given  the  tubercular 
test  or  castrated,  and  that  they  chose  the  lat- 
ter. Speaking  with  reference  to  appellant's 
agent  at  Texarkana,  Mr.  Barton  stated: 

"He  let  us  take  our  choice  and  we  castrated 
them.  We  did  not  consider  the  matter  of  hav- 
ing them  tested  for  tuberculosis  at  all." 

It  was  further  shown  by  the  appellees 
themselves  that  the  cost  of  giving  the  tuber- 
cular test,  as  stated  to  them  by  Dr.  Hearn, 
would  have  been  50  cents  a  head,  but,  as 
shown  by  Burton's  statement  above,  they  did 
not  consider  testing  the  cattle  at  all. 

Now,  as  shown  above,  the  Jury  acquitted 
appellant  of  any  negligence  In  handling  the 
shipment  of  cattle  In  question,  but  found  that 
appellant  caused  the  ca.stratlon  of  the  bulls, 
and  that  In  doing  so  appellant  was  guilty  of 
negligence.  We  have  concluded  that  It  can- 
not be  said  that  appellant  caused  the  castra- 
tion of  these  bulls.  Upon  the  whole  evidence, 
the  material  parts  of  which  we  have  stated, 
it  Is  manifest  that  appellant's  agent  at  Tex- 
arkana was  acting  In  perfect  good  faith  In 
trying  to  comply  with  the  quarantine  regula- 
tions, as  he  understood  them,  relative  to  the 
shipment  of  cattle  Into  Texas,  and  that  the 
railway  company  had  no  Interest  whatever 
In  Insisting  upon  the  castration  of  these  bulls, 
other  than  to  comply  with  the  quarantine 
regulations,  as  appellant's  agent  understood 
them  to  be;  and,  without  deciding  whether 
the  proof  of  what  the  rules  and  regulations 
of  the  live  stock  sanitary  commission  of  Tex- 
as were  was  of  such  character  aa  to  show 
that  appellant  acted  in  strict  compliance  with 
such  rules  in  declining  to  receive  the  ship- 
ment of  the  bulls,  we  have  concluded  that  it 
cannot  be  held  that  appellant's  agent  caused 
these  bulls  to  be  castrated.  It  is  true  that 
appellant's  agent,  acting  in  obedience  to  in- 
structions of  Dr.  J.  L.  Hearn,  refused  to  re- 


[uoervoiar  lesi:  or  caairarea,  out  ic  is  uso  too 
dear  for  argument  that  appellees  had  their 
choice  as  between  the  tubercular  test  and  cas- 
tration, and  no  auffldent  reason  is  shown  why 
the  bulls  might  not  have  been  given  the  tuber- 
cular test  and  all  damages  here  claimed  to 
them  prevented. 

[2]  We  have  been  cited  to  no  authority  by 
appellees  which  we  think  supports  their  con- 
tention that  appellant's  refusal  to  receive  and 
ship  the  bulls  without  the  tubercular  test  or 
castration  was  the  cause  of  the  damage  to 
appellees  in  this  case,  and,  since  upon  the  ex- 
press findings  of  the  Jury  no  other  damage  to 
the  shipment  of  cattle  could  be  chargeable 
against  appellant,  there  was  no  basis  for  a 
Judgment  against  appellant  in  this  case  for 
any  amount;  and  since  It  appears  that  the 
case  was  fully  developed,  and  that  no  differ- 
ent result  would  probably  be  raised  by  re- 
manding the  cause,  the  Judgment  of  the  trial 
court  will  be  reversed  and  here  rendered  in 
favor  of  appellant. 

WALKER,  J.,  did  not  sit  la  this  case. 


BOST  V.  BIQQERS  BROS,  et  al.    (No.  1672.) 

(Court  of  OivU  Appeals  of  Texas.    Amarillo. 
June  28,  lOaO.) 

1.  Mines  and  minerals .$=>78(l)— Provision  for 
development, flot  satisfied  by  efforts  to  secure 
third  parties  to  do  so. 

Where  a  contract  for  the  lease  of  oil  lands 
expressly  binds  lessee  to  begin  actual  develop- 
ment of  the  oil  property,  such  obligation  is  not 
discharged  by  making  reasonable  efforts  to  se- 
cure third  parties  to  develop  the  land. 

2.  Mines  and  minerals  <S=35S— Consideration  of 
$1  for  oil  lease  covering  2,000  acres  held  4iot 
Inadoquate. 

One  dollar  a  year,  paid  upon  the  execution 
and  delivery  of  an  oil  lease  covering  2,000 
acres,  held  not  so  inadequate  a  (MKisideration 
as  to  suggest  fraud. 

3.  Appeal  and  error  <S=>527( I)— Refusal  to  sub- 
mit special  Issues  must  be  presented  by  Mil  of 
exceptions. 

Refusal  to  submit  special  Issues  in  a  suit 
to  cancel  an  oil  lease  cannot  be  reviewed  by  the 
Appellate  Court  without  a  bill  of  exceptions  un- 
der Vernon's  Sayles'  Ann.  Civ.  St,  1914,  arts. 
2061,  2062,  art.  2068,  being  controlling,  and  the 
mere  fact  that  the  court's  indorsement  upon  ob- 
jections and  exceptions  recites  that  a  bill  -was 
allowed  is  insufficient. 

4.  Exceptions,  bill  of  «=s>7— Exoeptloas  to  ro- 
fasal  to  submit  spedal  Issue  held  too  goaeral 
to  be  considered, 

A  bill  of  exceptaons,  baaed  on  refusal  to  sub- 
mit special  issue,  stating  that  "the  charge   is 


C=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  Indexes 


Tex,) 


BOST  T.  BiaaEBB  BBOS. 

(S22  S.W.) 


1113 


incomplete  and  fails  to  submit  to  the  jorr  mate- 
rial issues  raised  by  tbe  pleading  and  testimony 
and  covered  by  issues  requested  on  the  part  of 
appellant,  is  too  general  to  be  considered. 

5.  Miaet  and  mlaeraJs  iS=>78(7)  —  UssM'a 
flnanclal  Inability  to  develop  oil  property  held 
properly  excluded. 

In  a  suit  to  cancel  an  oil  lease,  where  plain- 
tiff contended  that  part  of  the  consideration 
consisted  of  actual  development  of  the  land  by 
lessee,  it  was  not  error  to  exdnde  testimony 
that  the  lessee  was  not  financially  able  to  put 
down  a  well  on  the  land,  where  it  appeared  that 
plaintiff  fully  understood  lessee's  financial  in- 
ability at  the  time  of  the  execution  of  the  lease. 

6.  Mines  and  minerals  <S=378 (7)— Refusal  to 
develop  held  not  to  avoid  leasei  containing  aU 
ternative  rental  provision. 

Where  an  oil  lease  provides  for  the  sinking 
of  a  well  by  lessee  within  a  stated  time,  and 
gives  lessee  the  alternative  of  paying  a  stated 
rental  annually,  refusal  on  the  part  of  lessee  to 
develop  doea  not,  as  a  matter  of  law,  avoid  the 
contract. 

Appeal  from  District  Court,  Carson  Coun- 
ty; W.  R.  Ewing,  Judge. 

Suit  by  Jobn  Q.  Boat  against  Biggers  Bros. 
and  others.  Decree  for  respondents,  and 
complainant  appeals.    Affirmed. 

S.  E.  Fish  and  C.  E.  Gustavus,  Jx>th  of 
Aniarillo,  for  appellant 
P.  P.  Works,  of  AmariUo,  for  appellees. 

HALL,  J.  Tbe  motion  has  called  to  our 
attention  some  matters  shown  by  the  record 
which  we  overlooked,  afid  some  inaccuracies 
in  the  statement  of  the  rules  of  law  govern- 
ing cases  of  this  character,  and  In  order  to 
correct  these  the  cause  will  be  again  fully 
considered  and  the  original  opinion  with- 
drawn. The  object  of  this  suit  is  to  cancel 
an  oil  and  gas  lease  executed  by  appellant  to 
appellee,  upon  certain  land  situated  In 
Hutchinson  and  Carson  counties.  With  slight 
Immaterial  changes  the  lease  is  what  is  com- 
monly known  as  "Producers  Form  No.  88." 
The  appellant  alleged.  In  substance,  that  he 
was  about  60  years  of  age  when  the  lease 
was  executed,  was  feeble  in  mind  and  body. 
Is  and  has  been  a  farmer  and  laborer  all  of  his 
life,  and  wholly  unacquainted  with  and  unac- 
customed to  transacting  business  matters  of 
complicated  character.  That  the  lands  de- 
scribed are  located  in  a  section  of  country 
pronounced  by  experts  as  having  indications 
of  oil  and  gas  and  highly  promising  territory 
for  development  of  these  minerals;  that  at 
the  'time  of  the  execution  of  the  lease  and 
ever  since  said  lands  have  a  high  rental  val- 
ue, and  that  the  same  are  constantly  and 
rapidly  advancing  In  price;  that  on  March 
14,  ldl7,  the  defendants,  with  knowledge  of 
said  facts,  secured  an  oil  and  gas  lease  from 
him,  by   pretending  and   representing  that 


they  would  develop  his  lands,  and  that  plain- 
tiff would  realize  large  profits  therefrom  in' 
the  way  of  royalty,  expressly  representing 
and  stating  that  a  well  would  be  put  down 
and  the  said  -lands  developed  within  a  short 
time.  He  further  alleges  that  they  stated 
that  such  lease  woud  be  only  for  1  year,  un- 
less a  well  was  put  down  within  that  time, 
and,  having  confidence  in  their  statements 
and  representations,  be  executed  said  lease 
for  a  consideration  of  $1;  that  the  lease  as 
executed  Is  for  a  iieriod  of  6  years,  contain- 
ing a  provision  for  renewal  thereof  during 
said  period  of  time,  upon  the  payment  of  $1 
every  12  months;  that  the  lease  Is  void.  Is 
a  doud  upon  plaintUTs  title,  and  should  be 
canceled  for  the  following  reasons: 

"(a)  The  said  contract  of  lease  is  without 
consideration,  the  said  sum  of  $1  therein  spec- 
ified being  only  nominal,  and  bearing  no  relation 
to  the  real  lease  value  of  said  lands. 

"(b)  Said  contract  is  unilateral,  imposing  no 
duties  or  obligations  whatever  upon  the  defend- 
ants, and  containing  no  requirement  for  putting 
down  a  weU  or  developing  said  land  in  any  man- 
ner. 

"(c)  Said  contract  is '  unreasonable  and  un- 
conscionable, in  that  it  grants  defendants  the 
right  to  hold  and  speculate  upon  the  lease  value 
of  plaintiff's  land,  which  is  now  from  $5  to  $10 
per  acre,  without  the  payment  to  plaintiff  of 
anything  except  $1  each  12  months  for  annual 
renewal  thereof. 

"(d)  Before  signing  and  executing  same  said 
contract  was  read  to  plaintiff  by  one  of  the  de- 
fendants, who  falsely  and  fraudulently  read  the 
same  as  expiring  on  March  14,  1918,  unless  re- 
newed on  or  before  said  date,  which  said  lease 
as  now  recorded  fixes  the  expiration  date  as 
March  14,  1919.  That  said  lease  was  either 
falsely  read  to  him  or  had  been  changed  since  its 
execution.  That  such  change  was  made  either 
through  fraud,  accident,  or  mistake,  and  plain- 
tiff is  entitled  to  have  same  reformed  so  as  to 
show  the  expiration  date  to  be  March  14,  1918. 
That  defendants  did  not  renew  said  lease  by 
depositing  the  $1  under  the  terms  of  the  con- 
tract until  the  time  had  expired;  such  deposit 
being  made  March  16,  1918,  when  the  contract, 
according  to  its  true  terms,  expired  March  14, 
1918. 

"(e)  That  plaintiff  did  not  understand  and 
was  incapable  of  understanding  the  purported 
terms  of  the  lease,  and  did  not  know  or  under- 
stand that  he  was  granting  to  defendants  the 
full  leasehold  estate  for  a  period  of  6  years  for 
a  consideration  of  $1  per  year,  witiiout  any 
obligation  on  the  part  of  appellees  to  put  down 
a  well  or  make  any  development;  otherwise  he 
would  not  have  executed  the  same. 

"(f)  That  the  defendants  have  not  the  means 
and  financial  ability  to  develop  land,  and  have 
never  intended  to  do  so,  but  fraudulently  pre- 
tended that  they  would  develop  said  land  for 
the  sole  and  only  purpose  of  procuring  such 
lease. 

"(g)  That  a  reasonable  time  has  transpired 
for  developing  and  testing  said  lands,  and  the 
defendants  have  no  intention  of  developing  the 
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"(h)  That  plaintiff  haa  requested  and  de- 
manded a  release  and  cancellation  of  the  lease, 
and  has  refused  to  accept  tBe  last  depoait  of 
$1,  placed  to  bis  credit  in  the  bank. 

"(i)  Plaintiff  haa  heretofore  tendered  and 
now  here  tenders  to  defendant  the  $1  originally 
paid  to  him." 

The  subatance  of  defendant's  amended  an- 
swer, upon  which  the  case  was  tried,  in  ad- 
dition to  the  general  demurrer,  general  de- 
nial, and  setting  out  practically  the  mate- 
rial terms  of  the  Contract,  is  an  allegation  of 
the  payment  and  deposit  of  the  |1  consid- 
eration, in  accordance  with  its  terms.  They 
further  allege,  In  substance,  that  although 
not  expressed  In  writing,  it  was  In  fact  un- 
derstood and  agreed  between  the  parties 
that  the  lessees  should  and  would  use  their 
best  efforts  to  secure  development  of  said 
lands  within  the  time  limited  by  the  con- 
tract; that  prior  to  the  contract  there  had 
been  no  development  whatever  attempted 
near  the  premises,  and  that  the  territory  was 
what  Is  known  as  strictly  "wildcat  territory," 
that  the  lessees  did  In  good  faith  and  with 
all  possible  diligence  strive  to  make  arrange- 
ments for  exploration  and  development  of  the 
land  in  connection  with  other  lands  held  by 
them  under  lease  in  that  neighborhood,  which 
they  had  secured  for  a  like  purpose ;  that  in 
their  efforts  to  secure  development,  they  con- 
veyed their  Interest  in  other  leases  in  that 
neighborhood  to  prospective  drillers;  that 
on  account  of  war  conditions  existing  since 
the  6th  day  of  April,  1917,  and  within  less 
than  a  month  after  the  execution  of  the 
lease,  which  conditions  have  existed  to  the 
present  with  but  slight  change,  they  have 
been  unable  to  secure  the  means,  machinery, 
and  material  with  which  to  prosecute  devel- 
opment; that  Millie  Biggers  and  Zack  Big- 
gers,  two  of  the  defendants  herein,  were 
both  within  the'  draft  age;  that  Zack  Big- 
gers entered  the  ara^y  about  the  17th  day 
of  Jtme,  1917,  and  has  been  in  the  service 
continually  ever  since;  the  said  M.  W,  Big- 
gers being  excused  because  of  having  certain 
dependent  relations  to  support ;  that  plaintiff 
Is  estopped  from  claiming  that  the  lease  con- 
tract was  for  only  1  year,  and  has  waived 
any  additional  payment  and  the  right  to  for- 
feit the  same  on  account  of  defendant's  fail- 
ure to  make  the  second  payment  promptly.  In 
this,  that  during  the  summer  of  1918,  and 
the  first  year,  plaintiff  not  <Mtly  permitted, 
but  encouraged  the  lessees  in  their  further 
efforts  to  develop  the  land  and  in  Incurring 
further  eicpense  looking  to  the  development 
of  said  land,  and  knowingly  permitted  them 
to  assign  the  leasehold  Interest  held  by  them 
in  other  lands  to  prospective  drillers,  which 
said  leaseholds  so  conveyed  were  of  the  rea- 
s«nat)le  value  of  about  $500 ;  that  by  such  act 
on  the  part  of  plaintiff,  with  the  knowledge 


ratified  and  confirmed  said  lease  contract, 
and  waived  any  of  the  alleged  rights  to  for- 
feit the  Same ;  that  on  or  about  the  31st  day 
of  August,  1918,  while  their  lease  was  in  full 
force  and  effect,  and  while  they,  with  the 
knowledge  and  approval  of  plaintiff,  were 
making  all  possible  effort  to  secure  develop- 
ment, plaintiff  executed  to  third  parties  a 
subsequent  lease  upon  the  same  lands,  which 
said  lease  was  immediately  recorded  in  both 
Carson  and  Hutchinson  counties,  whereby  a 
clond  was  cast  upon  the  leasetiold  interest  of 
defendants,  and  their  further  progress  to- 
ward development  was  material]^  Interfered 
with  and  rendered  practically  Impoesible; 
that  having  by  his  own  act  prevented  success- 
ful development,  plaintiff  cannot  now  be 
heard  to  complain  of  defendant's  default. 
The  court  submitted  the  cause  to  the  Jury 
upon  three  special  Issues,  which,  with  the 
answers,  are  as  follows: 

"(1)  Was  or  not  the  provlsionB  of  the  lease 
contract  involved  herein  as  to  the  time  the  first 
renewal  thereof  might  be  had  misread  or  mis- 
stated by  defendant  Iiesa  Whittaker,  to  plaintiff 
as  to  same  being  1  year  instead  of  2  years?" 
Answer:  "No." 

"(2)  If  you  answer  the  foregoing  question  in 
the  affirmative,  then  stste  whether  or  not  the 
plaintiff  was  deceived  thereby  and  was  thereby 
induced  to  sign  said  contract."    Answer:   "No." 

"(3)  Was  the  plaintiff  capable  and  capacitat- 
ed to  read  and  understand  tbe  lease  contract  in 
question  at  the  time  of  its  execution?"  An- 
swer:   "Yes." 

The  court  further  submitted  a  special  is- 
sue. Inquiring  whether  or  not  more  rapid  ex- 
ploration and  development  of  the  land  was 
prevented  by  war  regulations,  the  violation 
of  which  would  have  Involved  punishment  of 
the  offender  by  the  government.  Upon  this 
issue  the  Jury  disagreed  and  failed  to  re- 
turn an  answer.  Judgment  was  entered  for 
appellees  upon  the  verdict  so  returned. 

[1]  The  lease  in  this  case,  under  the  Jury's 
findings,  provides  that  in  lieu  of  develop- 
ment after  the  first  2  years  the  lessee  shall 
pay  $1  annual  rental  for  the  whole  tract 
of  land,  consisting  of  about  2,000  acres, 
during  the  remaluder  of  the  term.  The  con- 
tract does  not  require  the  payment  of  any 
sum  by  the  lessees  In  the  event  they  should 
desire  to  surrender  the, lease  before  the  ex- 
piration of  the  5-year  time;  neither  does  It 
expressly  require  the  lessees  to  begin  develop- 
ment at  any  time.  There  is  no  evidence  In 
the  record  showing  that  at  the  time  the  lease 
was  procured  the  land  had  any  value  as  oil 
or  gas  producing  property,  although  It  is 
shown  that  at  the  time  of  the  trial,  2^  years 
later,  it  had  a  value  of  $3  to  $6  per  acre. 
The  testimony  of  lessee  tended  to  show  they 
had  made  reasonable  efforts  to  secure  third 
parties  to  develop  the  land,  but  this  would 
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not  discharge  an  obligation  on  their  part  to 
begin  actual  development  if  the  contract  ex- 
pressly bound  them  to  do  so. 

[2]  Appellant  insUta  that  the  $1  consider- 
ation paid  at  the  time  of  the  execntion  and 
delivery  of  the  lease  was  In  fact  no  consider- 
ation, being  nominal,  and  is  not  a  sufficient 
and  adequate  consideration  to  support  the 
lease.  This  court  has  recently  considered 
this  question  in  several  cases,  and  in  Mc- 
Kay V.  Tally  et  ux.,  220  S.  W.  167,  and  Nolan 
et  ux.  T.  Toung,  220  S.  W.  154,  announced  the 
conclusion  that  $1  was  a  sufficient  consider- 
ation to  support  an  option  contract  of  this 
character.  We  cannot  say  from  the  record 
that  the  CMisi^eration  originally  paid  or  to 
be  paid  for  the  renewal  of  the  lease  annually 
is  so  Inadequate  as  to  suggest  fraud. 

Appellant .  requested .  the  submission  of 
three  special  issues,  the  first  being: 

"Is  the  lease  contract  in  question,  in  its  terms 
and  provisions  as  to  plaintiff,  unreasonable  and 
unconscionable  ? 

"(2)  Did  the  defendant,  prior  to  the  execu- 
tion of  the  written  lease  contract,  represent  and 
lead  the  plaintiff  to  believe  that  they  would 
start  putting  down  an  oil  or  gas  well  within  12 
months  after  date  of  the  lease  contract? 

"(3)  Was  the  sum  of  $1,  stipulated  In  the 
lease  contract  in  question,  a  valuable  consider- 
ation as  distinguiBhed  from  a  nominal  consid- 
eration?" 

These  special  Issues  were  refused  by  the 
court.  It  appears  from  the  record  that  appel- 
lant filed  objections  and  exceptions  to  the 
court's  charge,  the  fourth  subdivision  being 
as  follows: 

"The  charge  is  incomplete,  and  fails  to  sub- 
mit to  the  jury  material  issues  raised  by  the 
pleading  and  testimony  and  covered  by  issues 
requested  on  the  part  of  plaintiff." 

The  court's  indorsement  upon  the  objec- 
tions and  exceptions  shows  that  it  was  duly 
presented  to  opposing  .counsel  and  the  trial 
court,  that  the  exceptions  were  overruled, 
and  that  plalntlfT,  in  open  court,  excepted  to 
the  ruling,  and  recites: 

"And  plaintiff  is  hereby  allowed  this  as  his 
bill  of  exception,  to  said  action  of  the  court." 

[3]  As  we  understand  tiie  practice,  this 
ruling  of  the  court,  if  error,  is  not  pi-operly 
before  us  for  review.  Article  1074  (as  amend- 
ed by  Acts  Tblrty-Plfth  Leg.  p.  389),  V.  S.  0. 
8.,  and  Supplement,  relate  to  charges  and  spe- 
cial instructions.  The  practice  with  refer- 
ence to  the  submission  of  special  issues  is 
governed  by  V.  S.  O.  S.,  arts.  1084a,  1985. 
A  special  issue  which  has  been  requested  and 
refused  by  the  court  is  not  a  part  of  the 
record  on  appeal  in  the  sense  that  the  action 
of  the  court  must  be  reviewed  by  the  appel- 
late court  without  a  bill  of  exceptions  un- 
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li.  A.  v.  Fleming,  18  Tex.  Civ.  App.  668, 
S.  W.  63 ;  Hill  V.  HUl,  103  S.  W.  727. 

[4]  If  the  objections  and  exceptions  which 
the  trial  judge,  by  indorsement,  converted 
into  a  bill  of  exception  may  be  considered  as 
such,  the  fourth  subdivision  quoted  above  is 
too  general  to  be  considered.  M.,  K.  &  T. 
Ry.  CJo.  of  Texas  v.  ChurchUl,  171  S.  W.  617 ; 
K.  C,  M.  &  O.  By.  Co.  v.  Com,  186  S.  W. 
807 ;  Morris  v.  McSpadden,  170  S.  W.  654.  We 
agree  with  appellant  that  it  is  a  hard  rule 
which  will  permit  lessees  of  aK)roximately 
2,000  acres  of  land  to  procure  a  lease  for 
the  first  2  years  for  a  consideration  of  $1  and 
maintain  the  option  in  force  by  the  annual 
payment  of  $1  for  the  remaining  3  years 
without  any  definite  promise  to  develop  the 
land  at  any  time  during  the  6-year  term,  but 
it  is  not  the  province  of  the  court  to  make 
contracts.  Under  the  weight  of  authority  we 
would  not  be  justified  in  declaring  the  lease 
void  upon  the  ground  of  inadequacy  of  con- 
sideration. There  la  nothing  in  the  record 
to  show  that  any  development  was  going  on 
upon  other  lands  anywhere  within  the  vidn- 
It?  of  the  land  In  question,  and  It  appears 
that  the  parties  negotiated  for  several  days, 
malting  one  trip  to  Inspect  the  premises  be- 
fore the  deal  was  closed.  The  appellant  tes- 
tified that  during  the  negotiations,  prior  to 
the  execution  of  the  lease,  the  appellees  said 
they  expected  to  sell  leases  to  put  down  a 
well,  and  hoped  to  sell  them  to  railroad  men 
around  the  shops.    He  further  testified: 

"They  spoke  about  leasing  land  and  would  try 
to  get  a  well.  *  *  *  We  discnssed  that  it 
would  take  a  lot  of  money  and  time  to  develop, 
and  they  discussed  the  drilling  and  cost  of  it 
among  themselves,  and  that  it  took  a  lot  of 
acreage  in  wildcat  territory  to  get  a  drilling 
contract.  •  •  *  I  do  remember  that  they 
said  it  would  take  a  lot  of  money  and  time  to 
get  a  drilling  contract,  and  we  understood  that 
steel  and  machinery  were  hard  to  get  bold  of. 
*  •  *  They  also  discussed  at  the  same  time 
other  leases  to  help  this  drilling,  and  they  made 
efforts  to  get  others,  and  I  assisted  them  in 
locating  some  of  these  leases.  *  •  *  They 
wanted  about  6,000  acres.  *  •  •  •  They 
thought  they  could  get  a  driller  for  what  I 
and  Mrs.  Dunaway  had,  and  I  thought  so  too. 
There  were  two  sections  of  the  Dunaway  land, 
and  that,  added  to  my  22,  makes  3,200  acres, 
but  I  have  understood  from  other  parties  that 
there  was  some  kind  of  a  muddle  over  that 
land.  •  •  •  On  the  first  trip  appellees  spoke 
of  selling  stock  in  order  to  get  money  to  drill." 

From  this  testimony  it  appears  that  appel- 
lant understood  that  the  development  of  the 
land  which  all  the  parties  testified  was  the 
real  consideration  depended  upon  securing 
at  least  6,000  acres,  and  that  early  develop- 
ment, even  with  that  number  of  acres,  was 


j  doubtful.  The  fact  that  the  land  2^^  years 
der  V.  S.  C.  S.  arts.  2061,  2062.  In  such  case  |  later  may  have  a  lease  value  of  ^3  to  $6  per 
article  2058,  V.  S.  O.  S.,  controls.  Texarkana  acre  is  foreign  to  the  Issue.  It  Is  held  and 
&  Ft  S.  Ey.  V.  Casey,  172  S.  W.  729 ;  Tex. !  so  stated  by  this  court  in  the  Talley  Case, 
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court  of  equity  should  not  declare  the  con- 
tract void  on  that  groand.  In  the  light  of 
the  surrounding  circumstances,  at  the  time 
when  the  contract  in  question  was  executed, 
we  are  not  prepared  to  say  that  the  price 
was  so  grossly  inadequate  as  to  sug^^est 
fraud.  The  issue  of  fraud  was  decided 
against  appellant.  It  may  be  that  appellant's 
pleadings  are  sufficiently  full  to  raise  the 
issue  of  abandonment  by  the  lessees,  and 
there  is  some  evidence  tending  to  support  the 
contention.  The  matter  is  not  before  us  for 
consideration,  however,  as  appellant  did  not 
request  that  the  issue  be  submitted  to  the 
jury.  The  Question  is  waived  In  this  court 
by  a  proposition  urged  under  the  third  as- 
signment of  error.  This  assignment  is  pred- 
icated upon  the  refusal  of  the  court  to 
direct  a  verdict  for  appellant,  and  the  projK)- 
sition  is  therefore  not  germane  to  the  assign- 
ment, as  it  does  not  present  fundamental  er- 
ror. 

[5]  Appellant's  first  and  second  assign- 
ments of  error  are  based  upon  the  court's 
action  In  refusing  to  permit  him  to  prove 
that  the  defendants  were  not  financially  able 
to  put  down  a  well  upon  the  land.  The  tes- 
timony above  quoted  shows  that  appellant 
fully  understood  the  financial  Inability  of  ap- 
pellees at  the  time  of  and  prior  to  the  execu- 
tion of  the  lease,  and  was  informed  by  the 
lessees  that  tbey  must  secure,  in  all,  leases 
upon  atwut  5,000  acres  of  land,  and  sell  the 
stock  in  order  to  secure  the  money  for  de- 
velopment. The  contention  under. these  as- 
signments we  think  is  disposed  of  by  the 
case  of  Griffln  v.  Bell,  202  S.  W.  1037,  in 
which  it  is  said: 

"The  state  of  the  evidence  in  this  case  was 
such  as  to  sustain  a  finding  that  the' contract 
was  executed  under  circumstances  free  from 
fraud,  and  that  all  of  the  parties  signed  it  with 
a  fair  understanding  of  its  provisions.  It  gave 
the  lessees  the  liberty  of  assigning  their  rights 
to  third  parties.  The  fact  that  they  acquired 
the  option  granted  with  no  intention  of  then 
drUiing  for  minerals,  but  with  a  view  of  selling 
that  privilege  at  a  profit  is  no  ground  for  can- 
cellation. Tbey  had  not  bound  themselves  to 
sink  wells,  and  they  violated  no  agreement  by 
failure  to  do  so." 

[6]  There  are  a  number  of  propositions 
urged  under  the  tiiird  assignment,  which  have 
been  disposed  of  by  what  has  heretofore  been 
said.  If  the  lessees  had  bound  themselves  to 
sink  a  well  within  a  given  time,  less  than 
5  years,  and  had  failed,  the  right  to  cancel 
the  contract  would  be  clear,  but  the  alterna- 
tive is  given  them  of  paying  the  $1  rental 
annually,  and  thereby  postponing  develop- 
ment to  the  end  of  the  term.  In  view  of  this 
provision  a  failure  or  refusal  on  the  part  of 
appellees  to  develop  does  not,  as  a  matter  of 


an  extreme  case,  we  cannot,  under  the  au- 
thorities, go  further  than  to  sustain  the 
implied  holding  of  the  trial  court,  the  effect 
of  which  is  to  declare  the  consideration  vala- 
able  and  adequate. 

It  seems  that  the  lease  contract  was  exe- 
cuted in  duplicate  or  possibly  triplicate  orig- 
inals, and  the  one  delivered  to  appellant  is 
sent  up  as  an  original  paper  with  the  state- 
ment of  facts.  The  blanks  were  filled  with 
a  typewriter  and  by  the  use  of  carbon,  and 
it  Is  difficult  to  determine  from  this  copy 
whether  the  lessees  are  given  until  Mardi  1, 
1918,  or  1919,  In  which  to  commence  a  well, 
but  It  appears  from  the  statement  of  facts 
that  the  other  copies  of  the  lease  made  at  the 
same  time  show  this  date  to  be  1919.  Tlie 
effect  of  this  is  to  grant  appellees  a  2-year 
lease  upon  payment  of  $1  before  they  would 
be  required  to  begin  operations  In  order  to 
prevent  a  forfeiture.  In  this  connectlcm  It 
may  be  stated  that  the  jury  found  that  Whlt- 
taker  correctly  read  the  lease  to  appellant. 

Under  the  eighth  assignment  it  Is  con- 
tended that  the  verdict  is  insufi3clent  to  sni>- 
port  the  judgment  because  the  jury  failed  to 
agree  upon  the  special  issue  submitted  at  ap- 
pellant's request,  Inquiring  whether  or  not 
more  rapid  development  was  prevented  by 
war  regulations.  This  issue  was  based  npon 
one  of  the  defenses  urged  by  the  appellees, 
and  in  view  of  the  condition  of  the  record 
it  Is  an  Immaterial  matter  to  appellant.  If 
the  $1  consideration  Is  a  valuable  one,  even 
though  the  answer  to  this  Issue  had  been  In 
appellant's  favor.  It  conid  not  affect  the  re- 
sult. 

The  remaining  assignments  present  no  re- 
versible error,  and  the  judgment  Is  affirmed. 


WALKER  V.   J.    N.   HIRSCH    COOPERAGE 
CO.    (No.  584.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

June  8,  1920.    Rehearing  Denied 

June  23,  1920.) 

1.  Appoal  and  error  is=3758(2)— Refusal  of  Is- 
sues not  considered,  where  brief  does  not 
show  written  request. 

Assignments  of  error  to  the  refusal  of  the 
trial  court  to  submit  three  special  issues  can- 
not be  considered,  where  there  was  no  state- 
ment in  the  brief  showing  that  the  special  is- 
sues were  requested  in  the  writing  before  the 
case  was  submitted  to  the  jury,  nor  even  that 
they  were  requested  and  refused  by  the  court 
at  any  time. 

2.  Appeal  and  error  «=>500(2),  758(2)— As- 
signments to  sustaining  of  exception  to  plea 
not  valid,  where  record  doM  not  show  ex- 
ception. 

An  assignment  that  the  court  erred  in  sus- 
taining defendant's  exception  to  plaintiff's  plea 
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shows  no  error,  where  the  statement  in  the 
brief  and  the  record  itself  do  not  show  any 
exception  to  the  plea. 

Appeal  from  District  Conrt,  Harris  (boun- 
ty;   Ewlng  Boyd,  Judge. 

Action  by  James  Walker  against  the  J.  N. 
Hlrsch  Cooperage  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Charles  Mnrphy,  of  Houston,  for  appellant. 

Baker,  Botts,  Parker  &  Garwood  and 
Fonts  &  Patterson,  all  of  Houston, -for  ap- 
pelleew 

HIOHTOWER,  0.  J.  Appellant,  James 
Walker,  sued  appellee,  J.  N.  Hirsch  Cooper- 
age Company,  in  the  district  coiurt  of  Harris 
county  for  damages  claimed  on  account  of 
personal  injuries  alleged  to  have  been  sus- 
tained in  consequence  of  negligence  attribut- 
able to  api)ellee.  In  his  petition  appellant 
alleged  five  si)eciflc  grounds  of  negligence 
against  appellee,  but  upon  conclusion  of  the 
evidence  the  trial  court  seems  to, have  en- 
tertained the  opinion  that  only  one  of  the 
grounds  of  negligence  alleged  should  be  sub- 
mitted to  the  jury,  which  was  done,'  and  the 
jury's  finding  in  answer  to  a  special  issue 
submitting  that  ground  was  favorable  to 
appellee,  and  Judgment  was  rendered  ui>on 
the  verdict  in  favor  of  appellee.  After  his 
motion  for  new  trial  had  been  overruled,  ap- 
pellant properly  perfected  his  appeal,  and 
presents  in  hie  brief  six  assignments  of 
error,  by  whlcdi  he  seeks  to  have  this  court 
reverse  the  Judgment 

[1]  The  first  three  assignments  complain, 
substantially,  of  the  refusal  of  the  trial  court 
to  submit  three  special  issues  embracing 
grounds  of  negligence  pleaded  by  appellant, 
in  addition  to  that  submitted  by  the  court. 
To  the  consideration  of  these  assignments 
appellee  -strenuously  objects,  pointing  out 
several  reasons ;  but  it  will  suffice  to  say  that 
following  these  assignments  there  is  no  state- 
ment in  the  brief  showing  that  these  special 
issues  were  requested  in  writing  before  the 
case  was  submitted  to  the  Jury,  nor  does 
it  even  appear,  from  the  statemoit  in  the 
brief  following  the  assignment,  that  such  is- 
sues were  requested  at  any  time  and  refused 
by  the  court  For  that  reason,  as  well  as 
others  pointed  out  by  appellee,  we  decUne  to 
consider  the  first  three  assignments.  The 
holdings  of  all  the  courts  on  this  point  are 
so  numerous  that  a  mention  of  the  decisl(Mi8 
would  be  superfluous. 

By  the  fourth  assignment  it  is  claimed, 
substantially,  that  the  jury,  la  determining 


the  Issue  of  negligence  submitted  to  them 
in  favor  of  api)ellee,  was  actuated  by  prej- 
udice or  passion  against  appellant  on  account 
of  his  race  (he  being  a  negro),  and  we  are 
asked,  for  that  reason,  to  set  aside  the 
Jury's  verdict  We  shall  not  go  into  this 
matter  in  detail,  but,  notwithstanding  the 
fact  that  the  assignment  is  not  briefed  in 
accordance  with  the  rules,  at  the  same  time 
we  have  gone  to  the  record  and  considered 
the  assignment  upon  its  merits,  and  hold  that 
we  cannot  sustain  It,  and  it  is  therefore 
overruled. 

By  the  fifth  assignment  it  Is  complained 
that  the  trial  court  erred  in  entering  Judg- 
ment for  the  defendant  upon  the  jury's  ver- 
dict, and  erred  in  refusing  to  set  aside  the 
findings  of  the  Jury  on  the  special  issue 
submitted  to  them.  Considering  this  assign- 
ment also  upon  its  merits,  in  the  light  of  the 
record,  we  have  concluded  that  it  cannot  be 
sustained  and  must  be  overruled. 

[2]  The  sixth  assignment  of  error  is  as 
follows; 

"The  conrt  erred  in  sustaining  the  exception 
of  the  defendant  to  the  plaintiff's  plea  in  the 
alternative,  wherein  plaintiff  asks  for  damages 
for  failure  of  defendant  to  inform  and  advise 
him  that  defendant  carried  insurance." 

This  assignment  Is  followed  by  this  propo- 
sition: 

"Where  it  develops  that  plaintiff  sastained  an 
injury  with  the  defendant  corporation  carrying 
the  workmen's  compensation,  and  appellant  did 
not  know  of  such  compensation  until  after  the 
institution  of  hi»  suit  and  alter  the  time  had 
elapsed  within  which  he  should  file  his  claim, 
the  failure  of  the  corporation  to  notify  and  ad- 
vise plaintiff  renders  the  corporation  itself  lia- 
ble for  such  a  sum  as  it  would  have  had  to  pay 
had  plaintiff  been  notified  in  the  first  instance 
and  availed  himself  of  the  insurance." 

.  It  will  be  noted  that  the  assignment  com- 
plains that  the  trial  court  sustained  an  ex- 
ception interposed  by  appellee  touching  the 
above-mentioned  plea  by  appellant.  From 
the  statement  contained  in  appellant's  brief, 
however,  it  is  not  shown  that  any  exception 
on  the  part  of  appellee  to  such  plea  was  ever 
presented  to  the  trial  court  or  ever  ruled 
upon  one  wAy  or  the  other  by  him.  In  fact, 
the  record  itself  on  this  point  Is  silent.  We 
therefore  must  hold  that  the  assignment 
points  out  no  error,  even  if  we  should  go  to 
the  record  in  the  absence  of  anything  in  the 
statement  following  the  assignment  touching 
this  complaint. 

This  disposes  of  all  the  assignments  of 
error,  and  the  conclusicn  is  that  the  Judgment 
nmst  be  afllrmed ;  and  it  will  be  so  ordered. 
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(No.  2271.) 

(Court  of  CHvil  Appeala  of  Texas.    Tezarkana. 
May  27,  1920.) 

1.  Bills  and  notes  <8=>4d3(3),  497(2)— Maker 
has  burden  of  proving  failure  of  consideration 
and  assignee's  notice. 

Maker  of  note  sued  by  assignee,  conceding 
execution  and  delivery  and  assignment  before 
maturity,  has  burden  of  proof  on  defense  that 
consideration  failed  and  that  assignee  bad  no- 
tic^  thereof. 

2.  Bills  and  notes  ®=35I8(I)— Failure  of  con- 
sideration not  shown. 

Failure  of  consideration  of  note  given  to 
corporation,  which  was  to  acquire  land  and  is- 
sue stock  to  maker,  is  not  shown;  there  being 
no  evidence  that  the  land  will  not  be  acquired 
and  the  stock  issued. 

Appeal  from  EMstrict  Ctourt,  Barris  Coun- 
ty; J.  D.  Harvey,  Judge. 

Action  by  the  Arkansas  Bank  &  Trust  Com- 
pany against  John  H.  Klrby  and  others. 
Judgment  for  plalntlfl*,  and  the  named  de- 
fendant appeals.    Affirmed. 

Andrews,  Streetman,  Logue  &  Mobley,  of 
Houston,  for  appellant. 
J.  W.  Lewis,  of  Houston,  for  appellee. 

HODGES,  J.  On  June  22,  1917,  J.  H.  Kir- 
by,  the  appellant,  executed  and  delivered  to 
the  Marlon  Coal  &  Lumber  Company  his 
promissory  note  for  the  sum  of  55,000,  due 
four  months  after  date.  A  few  days  there- 
after the  note  was  indorsed  In  blank  by  Earl 
D.  Sweetwood,  treasurer  of  the  Marlon  Coal 
&  Lumber  Company,  and  delivered  to  A.  N. 
Walker,  the  president  of  that  corporation. 
Some  time  before  its  maturity,  Walker 
pledged  the  note  to  the  Arkansas  Bank  & 
Trust  Company,  the  appellee,  as  collateral  to 
secure  his  personal  obligation  amounting  to 
something  over  $4,000.  Walker  having  failed 
to  pay  his  Indebtedness  at  maturity,  demand 
was  made  upon  the  appellant  for  the  pay- 
ment of  this  note.  He  refused,  and  this  suit 
was  Instituted  by  the  appellee  against  the  ap- 
pellant, the  Marlon  Coal  &  Lumber  Company, 
and  A.  N.  Walker.  Appellant  was  the  only 
defendant  who  answered  in  the  court  below. 
He  pleaded  a  failure  of  consideration,  and 
alleged,  In  substance,  the  following  facts: 
THat  a  short  time  prior  to  the  execution  of 
the  note  the  appellant  was  approached  by  A. 
N.  Walker  and  Earl  D.  Sweetwood,  who  rep- 
resented themselves  to  be  the  president  and 
treasurer,  respectively,  of  the  corporation 
known  as  the  Marion  Coal  &  Lumber  Com- 
pany; that  Walker  also  represented  that  he 
expected  to  acquire  for  that  company  a  large 
body  of  timber  and  coal  land  situated  in 
Tennessee,  with  which  the  appellant  was  then 
familiar.    Walker  further  represented  that  he 


If  secured  from  the  appellant,  would  be  used 
for  the  purpose.  He  further  represented  that 
the  papers  to  be  delivered  In  consummation 
of  the  purchase  were  then  In  the  possession 
of  a  certain  bank  in  Tennessee,  and  that,  if 
appellant  would  advance  the  amount  of  $10,- 
000,  ne  (Walker)  would  Immediately  proceed 
to  make  the  purchase  of  the  property.  It  was 
thereupon  agreed  between  Walker  as  the 
president  of  the  Marion  Coal  &  Lumber  Com- 
pany, and  Sweetwood  as  its  treasurer,  and 
the  appellant  Klrby,  that  the  latter  would  ex- 
ecute and  deliver  to  the  Marion  Coal  &  Lum- 
ber Company  two  notes  for  the  stun  of  $5,000 
each,  which  should  be  immediately  used  by 
Walker  in  part  payment  for  the  property 
above  referred  to;  that  Walker  would  proceed 
to  Tennessee  and  complete  the  purchase,  us- 
ing the  two  notes  in  part  payment  ^therefor. 
In  pursuance  of  that  understanding,  the  ap- 
pellant executed  his  notes  and  delivered  them 
to  Walker  with  the  express  understanding 
that  they  were  to  be  used  only  in  the  acquisi- 
tion of  that  property.  It  was  further  al- 
leged that  the  representations  of  Walker  were 
false  and  fraudulent  and  were  made  for  the 
purpose  of  obtaining  the  appellant's  note  for 
Walker's  Individual  use  and  benefit,  and  that 
the  notes  were  so  used  for  that  purpose  by 
Walker.  After  hearing  the  evidence,  the 
court  gave  a  peremptory  instruction  in  favor 
of  the  plaintiff  in  the  suit 

[1,2]  In  this  appeal  It  Is  contended  that 
the  evidence  presented  Issues  of  fact  which 
should  have  been  submitted  to  the  Jury.  It 
is  claimed  that  the  testimony  was  such  as  to 
support  a  finding  by  the  Jury  that  the  con- 
sideration for  which  the  note  was  given  had 
failed,  and  that  the  appellee  was  not  a  pur- 
chaser for  value  and  without  notice. 

The  execution  and  delivery  of  the  note  and 
Its  assignment  before  maturity  being  conced- 
ed, the  appellant  had  the  burden  of  proving 
that  the  consideration  had  failed  and  that 
the  appellee  had  notice  of  that  fact  In  testi- 
fying for  himself  the  appellant  admitted  the 
execution  of  the  note.  He  stated  that  at  the 
time  the  note  was  given  Walker  represented 
that  he  (Walker)  bad  decided  to  make  the 
purchase  of  the  coal  lands  but  lacked  part  of 
the  money ;  he  wanted  appellant  to  take  a 
part  of  the  investment  which  the  latter 
agreed  to  do  and  executed  this  note  and  an- 
other of  like  amount  and  delivered  them  to 
Walker  and  Sweetwood.  Walker  represented 
that  the  papers  covering  the  purchase  were 
then  in  a  bank  in  Chattanooga,  Tenn.,  and 
that  with  this  $10,000  the  purchase  could  be 
consummated ;  that  after  the  purchase  was 
consummated  he  (Walker)  would  issue  to  ap- 
pellant an  agreed  amount  of  the  stock  of  the 
Marlon-Coal  &  Lumber  Company  as  a  consid- 
eration therefor.  On  cross-examination  be 
said: 
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"I  first  learned  that  the  plaintiff  in  thia  case 
held  one  of  these  notes  at  the  maturity  of  the 
note,  vhatever  date  that  was.  These  properties 
'  that  I  speak  of  had  not  been  acquired  by  the 
Marion  Coal  &  Lumber  Company  then.  I 
learned  from  both  Mr.  Walker  and  Mr.  Sweet- 
wood  prior  to  the  maturity  of  this  note,  I 
should  say  about  September  1917,  that  the  con- 
summation of  the  deal  was  held  up  because 
one  of  the  selling  parties  had  died  and  it  was 
necessary  to  have  some  court  proceeding  to 
bind  his  heirs,  and  that  the  deal  was  halted 
pending  that  coart  action." 

The  legitimate  Inference  from  the  above  is 
that  the  real  consideration  for  the  note  sued 
on  was  stock  in  the  Marion  Coal  &  Lumber 
Company  to  be  Issued  In  the  future.  No  de- 
fense, however.  Is  predicated  upon  that  fact. 
The  evidence  relied  on  by  the  appellant  was 
not  sufficient  to  justify  a  finding  that  the  con- 
sideration of  the  note  had  failed.  There  was 
no  evidence  that  the  land  had  not  or  would 
not  thereafter  be  acquired,  or  that  the  stock 
In  the  corporation  would  not  thereafter  be 
Issued.  The  appellee  offered  testimony,  which 
was  not  disputed,  that  the  lands  were  sub- 
sequently acquired  and  were  owned  at  the 
time  of  the  trial  by  the  Marlon  Coal  &  Lum- 
ber Company.  It  is  true  the  evidence  shows 
that  this  note  was  pledged  by  Walker  for  the 
purpose  of  securing  his  individual  indebted- 
ness to  the  appellee;  but,  assuming  that  the 
consideration  had  failed  in  whole  or  in  part, 
the  evidence  was  not  sutUclent  to  show  that 
the  appellee  had  notice  of  such  failure. 

It  could  serve  no  useful  purpose  to  quote  at 
length  from  the  evidence.  We  have  care- 
fully considered  all  of  the  material  facts,  and 
have  concluded  that  the  judgment  should  be 
affirmed. 


QOODMAN  et  al.  V.  TOPLITZ. 


(No.   1121.) 

El  Paso. 


(Court  of  Civil  Appeals  of  Texas. 
May  20,  1920.) 

Appeal  from  District  Court,  El  Paso  County; 
Ballard  ColdweU,  Judge. 

Suit  by  L.  S.  Toplitz  against  L.  Goodman  and 
Tbeo.  Meyer.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    A£Srmed. 

Loomis  &  Eirkland,  of  13  Paso,  for  appel- 
lants. 

Beall,  Kemp  &  Nagle  and  H.  Poto'sh,  all  of 
El  Paso,  for  appellee. 

WALTHALL,  J.  This  suit  was  brought  by 
appellee,  L.  S.  Toplitz,  to  recover  on  a  prom- 


issory note  executed  by  Theo.  Meyer  and  L. 
Goodman,  and  made  payable  to  L.  S.  'Toplitz, 
for  the  principal  sum  of  $4,100,  due  and 
payable  00  days  after  date,  with  interest  from 
date,  and  containing  the  usual  10  per  cent, 
attorney's  fee  clause  and  accelerated  maturity 
clause.  The  note  was  given  in  payment  of  a 
stock  of  shoes  sold  by  appellee  to  appellant' 
Meyer. 

In  addition  to  the  general  denial,  suretyship 
of  Goodman,  and  certain  credits  admitted  by 
appellee,  appellants  pleaded  that  Toplitz  in 
making  the  sale  of  the  shoes  to  Meyer  made 
misrepresentation  as  to  the  shoes,  and  war- 
ranted said  ahoes  to  be  of  a  certain  kind  and 
character.  By  supplemental  petition  appellee 
pleaded  that  the  shoes  were  sold  in  bulk;  that 
they  were  counted  out  to  and  accepted  by 
Meyer;  that  thereafter  Meyer  made  payments 
on  the  note  and  asked  for  extension  of  time  and 
repeatedly  promised  to  pay  said  note,  and  de- 
nied that  Goodman  was   surety   on  the  note. 

The  case  was  tried  before  the  court  without  a 
jury.  The  court  made  and  filed  findings  of  fact 
to  the  effect:  That  appellants  executed  and 
delivered  to  appellee  the  note  sued  on;  found 
the  credits  made  on  the  note  in  the  total 
amount  of  $1,000,  and  that  same  was  applied 
at  the  several  times  when  made,  first  to  the 
discharge  of  the  interest,  and  the  balance  to 
the  principal;  that  the  note  was  placed  in  the 
hands  of  an  attorney  for  collection;  found  the 
balance  due  on  the  note,  principal,  interest,  and 
attorney's  fee,  in  the  total  sum  of  $3,648.37; 
that  the  note  was  due  and  unpaid;  that  the 
note  was  given  in  consideration  of  a  stock  of 
shoes  sold  by  appellee  to  appellant  Meyer; 
"that  Toplitz  made  no  false  representations  as 
to  the  kind,  quality,  size,  or  style  of  the  shoes, 
nor  the  number  thereof,  and  that  the  full  num- 
ber purchased  by  Meyer  was  delivered  to  him 
by  Toplitz;  that  the  sale  of  the  shoes  was  a 
sale  in  bulk,  and  not  a  sale  in  parcels;  and 
that  the  market  value  of  the  shoes  delivered  to 
Meyer  was  not  less  than  $4,100,"  the  amount 
of  the  note.  Judgment  was  entered  for  ap- 
pellee against  appellants  for  the  amount  found 
due,  with  interest  and  attorney's  fee,  as  -pro- 
vided in  the  note. 

Appellants  present  two  assignments  of  error. 
The  first  claims  error  to  the  court's  finding  that 
Toplitz  made  no  false  representations  as  to 
the  kind,  quality,  size,  and  style  of  the  shoes 
sold  by  him  to  Meyer,  because  said  finding  is 
not  supported  by  the  evidence.  The  second 
claims  error  in  tl)e  finding  that  the  sale  of  the 
shoes  was  made  in  bulk,  and  not  parcels,  be- 
cause not  supported  by  the  evidence. 

A  pareful  examination  of  the  evidence  satis- 
fies ns  that  both  of  the  court's  findings  com- 
plained of  are  well  sustained  by  the  evidence. 
We  need  not  reproduce  the  evidence  here. 

Finding  no  error,  the  case  is  affirmed. 
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ABATEMENT  AND  REVIVAL 

n.  ANOTHER    ACTION    PENSIKO. 

•s>8(2)  (Tex.Civ.App.)  Cross-action  between 
defendantB  held  properly  (dismissed  pending  a 
suit  iDTolTins  its  subject-matter.— Ward  County 
Water  Improvement  Dist.  No.  2  v.  Ward 
County  Irr.  Dist.  No.  1,  665. 

VI.  WAIVHR  OF  GROUNDS  OF 
ABATEMENT  AND  TIME  AITOMAN. 
NER    OF    PI.EADINO    IN    OENERAt.. 

4s»84  (Tex.ClvJVpp.)  Flea  in  abatement  can- 
not be  filed  after  answer  to  the  merits. — ^Duen- 
kel  y.  AmariUo  Bank  &  Trust  C!o.,  670. 

ABDUCTION. 

I.  OFFEN8E«    AND   RESPON8IBIUTT 
THEREFOR. 

4=»i  (Ky.)  Act  must  be  against  will  of  wo- 
man.—Thomas  ▼.  Commonwealth,  951. 

n.   PROSECUTION  AND  PUNISHMENT. 

®=»ll  (Ky.)  Proof  of  previous  intimacy  be- 
tween defendant  and  others  and  prosecutrix 
admissible  on  claim  of  consent. — Thomas  t. 
Commonwealth,  951. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and..Settlement. 

ACCOUNT. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

4=>4  (Mo.)  No  action  lies  for  accounting  by 
bondholders  ngainst  committee,  in  absence  of 
showing  of  insolvency. — St.  Paul  Fire  &  Ma- 
rine Ins.  Co.  T.  American  Trust  Co.,  137. 

ACCOUNT  STATED. 

4=>6(l)  (McApp.)  Not  created  by  mere  pay- 
ment on  account  knowing  its  amount  claimed. — 
MetcaU  v.  Runnels,  894. 

ACKNOWLEDGMENT. 

m.   OPERATION  AND  EFFECT. 

$=>54  (Mo.)  Acknowledged  deed  of  trust  and 
note  secured  thereby  admissible,  without  proof 
as  to  genuineness.— Sanders  v.  Kaster,  133. 

ACTION. 

See  Abatement  and  Revival. 

m.  JOINDER,  SPLITTING.  CONSOU- 
DATION.  AND   SEVERANCE. 

9=»50(5)  (Ark.)  Maker  of  note  and  one  prom- 
ising maker  to  pay  it  cannot  be  jointly  sued. — 
Hoyt  V.  Ross,  706. 
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ADJOINING  LANDOWNERS. 

See  Boundariea. 

ADMINISTRATION. 

See   Bxecutors  and  Administrators. 

ADVERSE  POSSESSION. 

I.  NATiptB  AND  REQU1BITE& 

(A)  Acqmlsltlon  ot  Rlshta  by  Prescription 
in  General. 

^=»7(2)  (Ark.)  Possession  of  common  tot 
statutory  period  gave  title. — City  of  Dermott 
V.  Stinson,  54. 

(B)  Aetnal  Poaseaalon. 

i8=>t4  (Tex.Civ.Apj).)  Mere  fencing  of  land 
without  actual  occupancy  not  sufficient. — Strin- 
ger y.  Johnson,  267. 

(C)    Vialble   mnd  Notorloaa   Poaaeaalon. 

9=931  (Ark.)  Holding  of  common  by  abutting 
owners  sufficient  to  give  dty  notice  of  claims.— 
City  of  Dermott  v.  Stinson,  64. 
€=731  (Ky.)  Trifling  extension  onto  wild  land 
of  possessor's  clearing  Arid  insufficient. — Elliott 
V.  Hensley,  507. 

<d=»3l  (Tex.Civ.App.)  Possession  sufficient  no- 
tice to  start  statute  running.— Krause  v.  Har- 
din, 310. 

®=333  (Ark.)  Evidence  held-  to  show  city  must 
have  known  abutting  owners  were  claiming 
common. — City  of  Dermott  v.  Stinson,  54. 

(B)  Dnratlon    and    Continnity    ot   Foaaea« 
slon. 

€=>44  (Mo.)  Usual  acts  of  ownership  must  be 
continuous. — Hunter  v.  Weil,  472. 
iC.'.'ll   (Tex.Civ.App.)  Adverse  occupancy  must 
be  for  consecutive  period  of  years. — Kirby  Lum- 
ber Co.  V.  Conn.,  342. 

®=3S0  (Ark.)  Contract  between  lot  owner 
claiming  part  of  common  and  city  held  a  recog- 
nition of  lot  owner's  rights. — City  ot  Dermott 
V.  Stinson,  54. 

13=352  (IMo.)  Acceptance  of  deed  for  dower  in- 
terest from  widow  held  not  to  suspend  limita- 
tions as  against  prior  owner's  heirs. — Deck  v. 
Wofford.  443. 

®=»55'  (Mo.)  Death  of  owner  does  not  inter- 
rupt adverse  possession. — Coshow  v.  Otey,  804. 
®s>57  (Tox.Civ.App.)  Adverse  occupancy  for 
10  years  held  sustained  by  evidence.^Cirby 
Lumber  Co.  v.  Conn.,  342. 

(F)  Hoetile  Cbameter  ot  Poaseaalon. 

®s>60(4)  (Tex.Com.App.)  Possession  by  con- 
sent remains  such  until  repudiation  brought 
home  to  owner.— Durham  v.  Houston  Oil  Co.  of 
Texas,  161. 
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color  of  title,  being  afterwards  continued,  suffi- 
cient.— KUiott  V.  Uensley,  507, 
<S=>68  (Tex.Clv.App.)  Possestion  of  land  not 
described    in    deed    as    intended    gives    title. — 
Krause  v.  Hardin,  310. 

«=>76  (TexXivJVpp.)  Title  acquired  not  "title 
by  regular  chain  of  transfer  from  or  under  the 
sovereignty  of  the  soil."— Martinez  v.  Logan, 
611. 

<S=>84  (Tex.Coin.App.)  Good  faith  posieBsion 
vests  possessor  with  title. — Houston  Oil  Co.  of 
Texas  v.  Olive  Sternenberg  &  Co.,  634;  iSame 
V.  Patterson,  538. 

<S=>85(I)  (Tex.Com.App.)  Absence  of  party 
under  whom  another  took  possession  and  fail- 
ure to  claim  raises  no  presumption  of  «dvttra« 
holding.— Durham  v.  Houston  Oil  Co.  of  Texas, 
ICl. 

<e=»85(3)  (Tex.Coni.App.)  Evidence  of  taking 
possession  under  some  sort  of  trade  will  not 
warrant  finding  of  adverse  possession. — Dur- 
ham v.  Houston  Oil  Co.  of  Texas,  161. 

(O)    Parment  of  Taxes. 

$=989  (Tex.Clv.App.)  Annual  payment  of  tax- 
es necessary  under  five-year  statute. — ^Martinez 
V.  Logan,  611. 

XI.  OPXIRATIOW  AHD  ^FFEOT. 
(A)  Bxtent  of  Posaeaatoa. 

$=>98  (Tex.Com.App.)  Possession  of  improve- 
ments on  league  of  land  held  not  to  extend  be- 
yond improvements. — Durham  v.  Houston  Oil 
Co.  of  Texas,  161. 

^=398  (Tex.Clv.App.)  Naked  possession  not 
extended  by  construction  beyond  actual  occu- 
pancy.— Ludtke  V.  Wilson,  351. 
$=3lOI  (Ky.)  Adjacent  tracts  patented  on 
same  day  by  separate  patents  are  separate 
tracts  with  respect  to  constructive  possession. 
— BlKott  V.  Hensley,  507. 

Actual  possession  with  title  cannot  give  title 
to  adjoining  lands  with  only  color  of  title. — Id. 
€=»IOi  (Tex.Clv.App.)  Actual  possession  in- 
sufficient to  give  title  to  contiguous  tract  sub- 
sequently piircliased.— Stringer  v.  Johnson,  267. 
®==>i03  (Tex.Com.App.)  Possession  of  part  of 
overlap  held  sufficient  to  give  constructive  pos- 
session of  whole. — Houston  Oil  Co.  of  Texas  v. 
Olive  Sterueuberg  &  Co.,  534;  Same  v.  Pat- 
terson, 538. 

Owner  of  subsequent  conflicting  state  grant 
held  to  acquire  title  by  limitation  as  against 
holders  of  prior  grant  not  in  actual  possession, 
—Id. 

<B)  Title  or  Rlsht  Ae«nlred. 

«=»IOe(4)  (Mo.)  Ten  years  gives  title.— Cosh- 
ow  V.  Otey,  804. 

<S=bl06(4)  (Tex.Coni.App.)  Possessor,  though 
technically  a  trespasser  at  first,  may  secure  ti- 
tle by  limitation.— Houston  Oil  Co.  of  Texas  v. 
OUve  Sternenberg  &  Co.,  534;  Same  v.  Pat- 
terson, 538. 

«=»I07  (Tex.Com.App.)  Possession  of  small 
field  in  640-acre  tract  held  not  to  show  adverse 
possession  of  undivided  160- acre  tract. — ^Hous- 
ton Oil  Co.  of  Texas  v.  Holland,  546. 
$=>I08  (Tex.Civ.App.)  Necessity  for  designa- 
tion on  ground  of  land  claimed. — IQrby  Lumber 
Co.  V.  Conn.,  342. 

$s>l09  (Ark.)  Lot  owner  with  title  to  common 
by  adverse  possession  held  not  estopped  to  as- 
sert it.— City  of  Dermott  v.  Stinson,  64. 

m.   PI.EADING,  EVIDENCE.  TBIAI., 
AND    REVIEW. 

«=>IIO(l)  (Tex.Clv.App.)  Defense  to  trespass 
to  try  title  without  confession  and  avoidance. — 
Krause  v.  Hardin,  310. 

«=>M2  (Tex.Com.App.)  Presumption  not  in- 
dulged in  support  ot  party  having  burden.— 
Durham  r.  Houston  Oil  Co.  of  Texas,  161. 


€=>II4(I)  (Mo.)  Evidence  htld  to  show  title 
by  a^lverse  possession.— Deck  v.  WoSord,  443. 
^=» 1 1 4(1)  (Mo.)  Evidence  held  to  support 
finding  against  claiming  by  adverse  possession. 
—Hunter  v.  Weil,  472. 

9=>II4(I)  (Mo.)  Evidence  held  not  to  show 
possession  in  defendant's  predecessors. — Bush 
V.  Stumpe.  1009. 

<S=>II4(2)  (Tex.Clv.App.)  Description  of  land 
by  party  cUuming  adversely  sufficient  to  sustain 
verdict.— Ludtke  v.  Wilson,  351. 
es>ri&(l)  (Tex.Civ.App,)  evidence  held  to 
raise  issue  a»  to  who  matured  title  by  limita- 
tions.—Conn  V.  Southwestern  Settlement  & 
Development  Co.,  612. 

^=>ttS(2)  (Tex.Clv.App.)  Possession  at  times 
by  tenants  for  cutting  timber  held  not  to  give 
landlord  title  by  adverse  possession  as  matter 
of  law,— Stringer  v.  Johnson,  267. 
$=>II5(4)  (Tex.Clv.App.)  Inclosure  by  fence 
and  use  for  pasture  for  required  period  held 
for  jury.— Strmger  v.  Johnson,  267. 
^=>II6(5)  (Mo.)  Injstruction  held  not  errone- 
ous, as  authorizing  finding  title  passed  by  gift. 
■— Coshow  V.  Otey,  804. 

AGENCY. 

See  Principal  and  Agent. 

ALIENS. 

I.  SISABILTrrES. 

^^6(1)  (Mo.)  Alienage  of  plaintiff  good  de- 
fense in  action  to  declare  constructive  trust. — 
Ales  V.  Epstein,  1012. 

«=>8(2)  (Mo.)  Tide  procured  by  alien  in  vio- 
lation of  statute  forfeited  only  by  state.— Ales 
V.  Epstein,  1012. 

ANIMALS. 

See  Carriers,  <8=>207-231. 
«=s>22  (Tex.Cr.App.)  Duty  in  pasturing  defin- 
ed.—Rabe  V.  State,  1106. 

<S='26(2)   (Tex.Cr.App.)  Lien    for    pasturage 
given.— liabe  v.  State,  1106. 
(S=>34  (Tex.Cr.App.)  Crioiinal    liability    under 
tick  eradication  law  defined.— Walker  v.  State, 
56i>. 

Statute  contemplates  f^ee  facilities  for  dip- 
ping cattle.— Id. 

ANTI-TRUST  LAW. 

See  Monopolies,  «=>12-23. 

APPEAL  AND  ERROR. 

See  Certiorari;  Courts,  «=»231-247;  Criminal 
Law,  «s»1032-1186;  Exceptions,  BiU  of. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

I.  NATUnE  AND  FORM  OF  REMEDY. 

€=>!  (Ky.)  Right  of  appeal  one  of  grace  only. — 
Cox  V.  Allen,  932. 

®=»2  (Tex.Com.App.)  Petition  for  writ  filed 
under  act  governed  wholly  thereby. — Freeman 
V.  Wilson,  551. 

®=»I4(4)  (Ark.)  Intervener  not  "coappellee," 
within  statute  granting  right  to  cross-appeaL — 
Myers  v.  Linebarger,  720. 
(S=>I4(4)  (Ky.)  Plaintiff  and  defendant  may 
take  and  perfect  appeals  on  same  record. — Em- 
pire Coal  Co.  V.  Empire  Coal  Mining  Co.,  947. 

II.  NATURE    AND    GROUNDS    OF    AP. 

,  FEI.I.ATE  JURISDICTION. 

^=>20  (Mo.)  Circuit  court  acquires  no  jurisdic- 
tion from  a  county  court  which  had  none. — 
Reeves  v.  Green,  795. 
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Sufficient  petition. for  road  jives  county  court 
jurisdiction  over  proceedings. — Id. 
^=>22   (Mo.)  Parties    to    appeal    in    Supreme 
Court  cannot  waive   jurisdictional   question. — 
little  Biver  Drainage  Dist  v.  Houclc,  384.  . 

m.  DECISIONS   REVrEWABLE. 

(B)   Nature  of  Snbject-Matter  ajid  Ctaarac- 
ter  of  Partlea. 

€=>38  (Ky.)  Allegation  of  title  in  plaintiff  not 
sufficient  to  give  appellate  court  jurisdiction.-— 
Stafford  r.  Jolinson.  929. 

(C)  Amount  or  Value  In  Controveray. 

«cs>64  (Tm.)  Decision  of  Court  of  Civil  Ap- 
peals held  final.— Warren  Hardware  Co.  v.  Dod- 
Bon,  157. 

(O)  jrinalttr  «(  netermlnaUon. 

€=>76(l)  (Tex.Com.App.)  Judgment  is  final 
only  when  it  leaves  nothing  further  to  be  liti- 
gated; "final  judgment." — Burton  Lingo  Co.  v. 
First  BapUst  Church  of  AbUeue,  203. 

(B)   Nature,  Scope,  and  BSect  of  Decision. 

«=>99  (Tex.Clv.App.)  New  trial  not  warrant- 
ed by  immaterial  impeaching  evidence. — Lopez 
V.  Missouri,  K  &  T.  By.  Co.  of  Texas,  695. 

V.   PRESENTATION    AND     KE8ERVA- 

TION  IN  I.OWER  COURT  OF 

GROUNDS  OF  REVIEW. 

<A)   laauea  and  Ctneatloua  In  Loner  Conrt. 

$=s>l70(2)  (Tex.Clv.App.)  Parties  having  in- 
voked act  in  petition  cannot  assert  unconstitu- 
tionality on  appeal.— Kohler  v.  United  Irr.  Co., 
337. 

«s»l7l(3)  (Mo.)  Theory  of  case  below  adher- 
ed to.— Stewart  v.  Omaha  Loan  &  Trust  Co., 
808. 

«=»I7I(3)  (Mo.App.)  Appellant  not  permitted 
to  change  theory  of  cause  as  shown  by  plead- 
ings.—Taylor  V.  Dollins,  1040. 
$=>I74  (Ark.)  Former  insanity  of  party  can- 
not be  first  raised  on  appeal. — Patton  v.  Tayi- 
lor,  49. 

«=»I74  (Mo.)  Objection  that  plaintiff  had  part- 
ed with  title  must  be  raised  below. — ^Davenport 
V.  Casey,  791. 

(B)   Objectlona  and  Motlona,  and  Rnllnsa 
Thereon. 

€=9l87(l)  (Mo.)  Defects  of  parties  must  have 
been  raised  by  demurrer  or  answer. — Sanders  v. 
Raster,  133. 

^=9|87(3)    (Mo.)  Failure  to  join  trustee  in  ac- 
tion to  foreclose  not  available  unless  raised  by 
answer  or  demurrer. — Sanders  v.  Kaater,  133. 
Cs»l87(3)    (Mo.)  Omission  of  interested  par- 
ties in  partition  suit  calls  for  reversal  on  ap- 
peal.—Cfarson  V.  Hecke,  8.50. 
®=3l87(3)   (Tex.Civ.App.)  Absence    of   neces- 
sary parties  fundamental  error  which  cannot  be 
waived.— Bartlrtt  v.  State,  656. 
®=9205  (Mo.)  Excluding  testimony  not  review- 
able in  absence  of  statement  of  nature  of  evi- 
dence.— Woodard  v.  Stowell,  815. 
<=>205  (Mo.)  Sustaining    objections     to    evi- 
dence not  reversible  without  an  offer  of  proof. 
—Bank  of  Slater  v.  Union  Station  Bank,  §93. 
«s»205   (Mo.App.)  Party     offering     testimony 
should  set  it  forth  as  basis  for  ruling  by  appel- 
late court. — Bringhurat  v.  Bringhurst,  874. 
€=9212  (Mo.App.)   Appellant  without  standing 
where  saving  no  obj(K.-tion  or  exception  to  di- 
rection of  verdict. — Majors  v.  Ozark  Power  & 
Water  Co.,  301. 

«=»2I6(3)  (Tex.Com.App.)  Instruction  in  per- 
sonal injury  action  not  to  be  complained  of,  in 
abHence  of  request,  for  correction. — Chicago,  II. 
L  &  G.  Ry.  Co.  V.  Smith,  1000. 
«=32t6(4)  (Tex.Clv.App.)  A  correct  request 
calls  for  correct  charge  on  issue  not  covered. 


but  not  for  more  specific  charge.— Ft.  Worth  ft 
D.  C.  Ry.  Co.  V.  Thompson,  289. 
®=>2I8(2)  (Tex.Com.App.)  When  too  great 
generalization  in  submission  of  special  issues 
will  not  be  reviewed  stated.— Texas  City 
Transp.  Co.  v.  Winters  541. 
«=323l(9)  (Ark.)  General  objection  to  in- 
struction not  inherently  erroneous  does  not 
require  reversaL— MoUne  Timber  Co.  v.  Taylor, 
371. 

«=»23l(9)  (Ark.)  Where  instructions  involved, 
objection  should  point  out  particular  part 
claimed  to  mislead. — Kansas  City  Southern  Ry. 
Co.  r.  Sparks,  724. 

<es>232(l)   (Mo.App.)  Objection  for  first  time 
on  appeal  to  notice  to  city  of  injury  not  avail- 
able.— ^Manning  v.  Kansas  City,  927. 
<8=s>232(l>/2)   (Mo.)  Objection    that    pleadings 
did  not  warrant  determination  held  not  raised 
by   objection  to  documentary  evidence.— Stew- 
art V.  Omaha  Loan  &  Trust  Co.,  808. 
<8=3232(2)    (Mo.)  Objection      to     introduction 
does  not   raise   question   of   want  of  proof  of 
signature.— Sanders  v.  Kaster,  133. 
^=>232(3)   (Tex.Com.App.)  Ground   of   objec- 
tion to  charge  not  taken  in  lower  conrt  waived. 
—St.  Louis  Southwestern  Ky.  Co.  of  Texas  v. 
Ewing,  198. 

• 

(D)  MottoB*  for  New  Trial. 

9=3301  (Mo.App.)  Submission  of  question  to 
jury  not  considered  where  not  complained  of. — 
Monti  V.  McCaughen,  916. 
^=>30l  (Tonn.)  Judgment  reversed,  without  re- 
mand, though  motion  for  new  trial  did  not  spec- 
ify error  in  refusing  peremptory  instruction. — 
F.  W.  Woolworth  Co.  v.  Connors,  1053. 

Refusal  of  peremptory  instruction  must  be 
assigned  in  motion  for  new  trial. — Id. 
«=>302(4)  (Mo.)  Motion  for  new  trial  for  er- 
ror in  refusing  instructions  held  sufficient  for 
review.— State  ex  rel.  North  Kansas  City  De- 
velopment Co.  V.  Ellison,  783. 

VU.  REQUISITES  AND  PROCEEDINGS 

FOR  TRANSFER  OF  CAUSE. 

(A)  Time  of  Taklns  Proceedlnsa. 

«=»338(3)  (Ark.)  Cross-appeal  filed  after  time 
for  original  appeal  not  available  as  original  ap- 
peal.— Slyers  v.  Linebarger,  720. 
^9338(3)  (Ky.)  Cross-appeal  must  be  taken 
before  submission  of  original  appeal. — Empire 
Coal  Co.  V.  Empire  Coal  Mining  Co.,  047. 

One  of  two  independent  appeals  must  be  per- 
fected before  submission  of  other. — Id. 

Party  aggrieved  by  judgment  must  take  ap- 
peal or  cross-appeal. — Id. 
®=»347(2)    (Ark.)   Time  for  appeal  does  not 
run  from   finding  without  judgment. — ^LiUy  v. 
Barron,  712. 

(B)  Petition    or    Prayer,    Allowance,    and 

Certllleate  or  Aflldavlt. 

€=»359  (Mo.)  Statute  authorizing  appellate 
judge  to  grant  special  appeal  does  not  authorize 
grant  of  appeal  to  another  appellate  court. — 
State  V.  Hartman,  442. 

(C)  Payment  of  Feea  or  Coata,  and  Bonda 

or  Oilier  Secnrltlea. 

^=»386(l)  (Ky.)  Illegally  appointed  deputy 
county  judge  could  not  accept  appeal  bond. — 
Cox  V.  Allen.  932. 

«=>390  (Ky.)  Invalid  bond  not  amendable  un- 
der statute.— Cox  v.  Allen,  932. 

Bond  taken  before  unauthorized  officer  not 
correctable  under  statute. — Id. 

IX.   SUPERSEDEAS  OR  STAT  OF  PRO> 
CEEDINGS. 

<S=3489  (Tex.Clv.App.)  Execution  of  bond  sus- 
pended order  appointing  receiver  and  obligated 
him  to  return  property.— Timpson  &  H.  Ky.  Co. 
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Z.  BECOBO  AKD  PBOOEBDHTOS  NOT 

nr  REGOBD. 

(A)   Matters   to   be   Shoirn'br   Record. 

«=3499(3)  (Tex.Clv.App.)  ABsignment  to  re- 
jection of  testimony  not  considered  where  ex- 
ceptions do  not  show  objections,  etc.— Eilerd 
V.  Sodeberg,  674. 

«=3500(2)  (Tex.Civ.App.)  Assicnments  to  sus- 
taining of  exception  to  plea  not  valid,  where 
record  does  not  show  exception.— Walker  v.  J. 
N.  Hirsch  Cooperage  Co.,  1116. 

(B)  Scope  and  Conteata  of  Record. 

4s»522(l)    (Aiiu)  Mode  of  incorporating  oral 
evidence    in    the    record    stated. — Fletcher    v. 
Simpson,  710. 
<8=3527(l)   (Tex.ClvJ\pp.)  Refusal   to    submit 


special  issues  must  be  presented  by  bill  of  ex 
ceptions. — Best  v.  Biggers  Bros.,  1112. 
9=3528(1)    (Mo.)  Where   the   motion  for  new 


trial  is  not  properly  called  for  in  the  bill  of 
exceptions,  biU  cannot  be  reviewed.— Harrison 
V.  Punch,  182. 

(O   Neceaalty  of  Bill  of  Bxceptloas,  Case, 
or  Statement   of  Facta. 

«cs>544(2)  (Mo.)  Record  |>roper  only  can  be 
reviewed  in  absent  of  bill  of  exceptions. — 
McLarty  v.  Griggs,  391;  Same  v.  Dorsey,  392; 
Same  v.   Swearengen,  Id. 

(B)   Abatraeta   of  Record. 

4s>58l(2)  (Ark.)  Instructions  not  considered 
where  there  is  no  shoeing  of  exceptions  saved. 
— Bailey  &  Co.  v.  Loveless,  10. 
€=3581(8)  (Ark.)  Instructions  not  considered 
where  there  is  no  reference  to  motion  for  new 
trial. — Bailey  &  Co.  v.  Loveless,  10. 

(F)   Haklnar,  Form,   and  Reqalaltea  of 
Tranacrlpt  or  Return. 

«=»595  (Ky.)  Plaintiff  and  defendant  mav  take 
and  perfect  appeals  on  same  record. — ^Empire 
Coal  Co.  V.  Empire  Coal  Mining  Co.,  947. 

(H)   Traaamlaalon,    Filing,    Printing,    and 
Service  of  Coplea. 

€=»628(2)  (Mo.)  Direction,  with  payment  ol 
fees,  to  file  transcript  suffieient  to  prevent  dis- 
missal.— Reeves  v.  (ireen,  795. 

(I)   Defecta,    Objectlona,    Amendment,    and 
Correction. 

«=>63S(3)  (Ark.)  Decree  will  be  affirmed  on 
appeal  where  transcript  does  not  contain  all 
the  evidence. — Fletcher  v.  Simpson,  710. 

(J)    Conclnalveneaa    and    Blfect,    Impeaeli- 
Ingr   and   Contradicting. 

9=3662(1)  (Mo.App.)  Record  must  be  accepted 
as  true.— Still  v.  Glass,  893. 
<g=3662(3)   (Tex.Civ.App.)  Qualification  to  bill 
of    exceptions  jjoverns. — Duenkel    v.    Amarillo 
Bank  &  Trust 

(K)  ftneationa  Preaented  tor  Revie-nr. 

<S=9680(I)  (Tex.Civ.App.)  Matter  not  shown 
to  have  been  acted  upon  by  court  cannot  be  re- 
viewed.—Duenkel  T.  Amarillo  Bank  &  Trust 
Co.,  870. 

XI.   ASSIGNMENT  OF  ERRORS. 

c8=>7l9(4)  <Mo.)  Appeal  from  judgment  sus- 
taining demurrers  not  dismissible  because  of 
absence  of  formal  assignment  of  errors.— St. 
Paul  Fire  &  Marine  Ins.  Co.  v.  American  Trust 
Co.,  137. 

93»7I9(6)  (Mo.App.)  Submission  of  question 
to  jury  not  considered  where  not  complained 
of.- Monti  V.  McCaughen,  916. 
i3=>724(2)  (Tex.Clv.App.)  Court  will  not 
search  record  for  errors  to  aid  indistinct  as- 
signments.— National  Surety  Co.  v.  Atascosa 
Ice,  Water  &  Light  Co.,  697. 
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9s9730(2)  (Tex.CivJVpp.)  Asmgnments  as  to 
giving  or  refusal  of  charges  withont  stating 
substance  not  considered.— Holmes  r.  Uvalde 
Nat.  Bank,  640. 

<^=>73l(l)  (Tex.Civ^pp.)  Aaaisnment  that 
verdict  was  contrary  to  evidence  too  generaL— 
NeUl  V.  Plryor,  296. 

«»73l(l)  (Tex.Ciy.App.)  Assignment  of  er- 
ror that  verdict  is  contrary  to  law  too  general. 
—Ft.  Smith  Couch  &  Bedding  Co.  ▼.  George, 

«=9740(2)  (Tfe.Clv.App.)  Assignment  as  to 
finding    hel4    multifarious.— Smith    ▼.    Cobnrn, 

*=»742(6)  (Tex.Clv.App.)  Assignment  not 
supported  by  proposition  will  not  be  consider- 
ed.—Smith  V.  Cobum,  344. 
<&=>750(4)  (Tex.Clv.App.)  Sufficiency  of  evi- 
dence cannot  be  raised  by  assignment  of  error 
attacking  tiie  pleading.— Newcom  v.  Ford,  SB2. 

XIZ.   BRIEFS. 

^»756  (Ark.)  Instructions  not  eonsidered 
where  there  is  "no  reference  to  motion  for  new 
trial  or  showing  of  exceptions  saved. — ^Bailey 
&  Co.  V.  Loveless,  10. 

*=»758(l>  (McApp.)  Points  and  autiiorities 
may  supply  formal  assignments  of  error.— Still 
V.  Glass,  893. 

«=3758(2)  (Tex.ClvJ^pp.)  Refosal  of  issues 
not  considered,  where  brief  does  not  show  writ- 
ten request- Walker  v.  J.  N.  Hirsch  CJooper- 

age  Co.,  me.  • 

Assignments  to  sustaining  of  exception  to 
plea  not  valid,  where  record  does  not  show  ez- 
ception.— Id. 

^»758(3)  (Me.)  Role  as  to  sufficiency  of  as- 
signment of  error  in  brief  stated.— Kirklaad  v. 
Biiby,  462. 

Use  of  word  "erred"  not  necessary  in  maljng 
assiRnment  of  error  in  brief.— Id. 
«=9758(3)  (Mo.App.)  Points,  not  directing  at- 
tention to  erroneous  ruling,  cannot  be  consid- 
ered assignments.— Still  v.  Glass,  883. 
^»766  (Mo.)  Lack  of  assignment  of  error  sup- 
plied by  points  and  authorities.— Sedberrr  t. 
Gwynn,  783. 

9=>766  (McApp.)  Points,  not  directing  atten- 
tion to  erroneous  ruling,  cannot  be  considered 
assignments.— Still  v.  Glass,  893. 

Court  must  enforce  statute  and  roles.— Id. 

XVX.  BEViEW. 

(A)   Scope  and  Bxtent  In  CeneraL 

<S=>837(II)  (Ky.)  Deposition  considered  by 
appellate  court  where  exceptions  were  not 
made  or  passed  on  in  lower  court. — ^Levy  v. 
Doerhocfer's  Ex'r,  515. 

<3=>839(l)  (Ark.)  Questions  not  disposed  of 
below  will  not  be  reviewed.— Bradley  County 
Road  Improvement  Districts  Nos.  1  and  2  v. 
Jarratt,  14. 

<8=9843(2)  (Mo.)  Question  of  validity  of  de- 
cree of  court  of  foreign  state  immaterial. — 
Hartnett  v.  Langan,  403. 

^=?846(I)  (Ark.)  Supreme .  Court,  reviewing 
court  case,  limited  to  consideration  of  correct- 
ness of  finding  on  law.— Security  Life  Ins.  Co. 
of  America  v.  Bates,  740. 
9=>856(l)  (Mo.)  Case  reversed  for  error, 
though  another  ground  of  recovery  established. 
— SuUivan  y.  Cbauvenet,  759. 

(O)  Parties  Bntitled  to  Allese  Error. 

<e=»877(2)  (Mo.)  Defendants  not  heirs  of  de- 
cedent cannot  complain  of  finding  as  to  Ills 
heirs. — Mooneyham  v.  Mynatt,  451. 
<gS3877(2)  (Tex.Clv.App.)  Plaintiff  cannot  com- 
plain of  judgment  for  one  defendant  against 
another.— Smith  v.  Cobum,  344. 
9=»877(4)  (Mo.)  Erroneous  provision  for  pay- 
ment of  funds  of  a  state  to  foreign  trustee 
held  harmlesB.-^Hartoett  t.  I^ngan,  403.   I  p 
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«=>877(4)  (Mo.)  Appellant,  not  having  title, 
cannot  complain  that  defendant  was  adjudged 
tiUe.— Hunter  v.  Weil,  472. 
®=>682(3)  (Mo.)  Defendant's  request  for  in- 
struction held  not  to  preclude  claim  for  inap- 
plicability of  federal  liability  act.— Williams  ▼. 
Schaff,  412. 

«s>882(  1 1 )  (McApp.)  By  joinder  in  asking  in- 
structions defendant  admitted  there  was  evi- 
dence for  jury.— Shortridge  v.  BaifCeiseu,  1031. 
9=3882(19)  (Mo.)  Appellant,  praying  that  in-. 
terest  in  resilty  be  determined,  cannot  claim 
relief  to  defendant,  error  tor  want  of  prayer  in 
answer.— McLarty  v.  Griggs,  301 ;  Same  v.  Dor- 
sey,  392;  Same  v.  Swearengen,  Id. 
4=>883  (Mo.App.)  Directed  verdict  for  defend- 
ant held  invited  by  plaintiff.— StiU  v.  Glass,  893. 

(D)  Aatendatenta.   Additional   ProoXa,   aad 
Trial  of  Caaae  Aneir. 

®S3893(2)  (Ark.)  Case  in  equity  on  appeal  is 
heard  de  novo. — Fletcher  v.  Simpson,  710. 

(E)   Preanmytlona.    . 

€=^907  (4)  (Ark.)  Presumption  that  missing 
evidence  sustained  decree.— Blackford  v.  Gib- 
son, 367. 

«=»907(5)  (Ark.)  CJourt  must  assume  documen- 
tary evidence  not  in  exceptions  had  force  for 
successful  party.- Hempstead  County  v.  Wil- 
son, 4S. 

ie=3907(5)  (Ark.)  Presumption  that  books  of 
account  not  brought  into  record  siHiported  de- 
cree.—Smith  T.  J.  M.  Taylor  &  Co.,  1062. 
€=9909(2)  (Tex.Com.App.)  Court  denying  fore- 
closure purchaser  relief  because  of  illegality  of 
mortgage  is  presumed  to  have  found  that  pur- 
chaser bought  for  mortgagee.— Hall  vi  Edwards, 
167.   . 

®=»926(3)  (Tex.Clv.App.)  Preliminary  evidence 
of  conspiracy  to  justify  admission  of  declara- 
tions presumed.— Wells  v.  Scales,  303. 
iS='927(l)  (Tex.Com.App.)  Presumed  in  sup- 
port of  finality  of  judgment  that  cross-action 
WHS  abandoned  or  dismissed.— Burton  Lingo 
Co.  V.  First  Baptist  Church  of  Abilene,  203. 
^9927(2)  (Tex.Civ.App.)  In  absence  of  show- 
ing, grounds  of  motion  to  dismiss  cross-action 
granted  to  be  assumed  true.— Ward  CJounty 
Water  Improvement  Dist.  No.  2  v.  Ward  Coun- 
ty Irr.  Dist  No.  1,  665. 
^=>928(2)   (Ark.)  Instructions  not  abstracted 

E resumed   correct. — Forrest   City   Box    Co.   v. 
Atham,  706. 
$=>930(l)   (Ark.)  Evidence     supporting     ver- 
dict  should  be   considered  in   the   light   most 
favorable  to  the  successful  party. — Kansas  City 
Southern  Ky.  Co.  v.  Sparks,  Tii. 
€=»930(l)    (Mo.App.)  Party  who  secured  ver- 
dict entitled  to  presumptions  in  favor  of  testi- 
mony.—Gilbert  V.  Hilliard,  1027. 
®=>930(l)  (Tenn.)  Evidence  of  party  recovering 
verdict  must  be  accepted.— Fairbanks,  Morse  & 
Co.  v.  Gambil),  5. 

<&=3930(i)  (Tex.Clv.App.)  Testimony  most  fa- 
vorable to  party  securing  verdict  presumed  true. 
— Neill  V.  Pryor,  296. 

«=»930(l)  (Tex.Civ.App.)  Verdict  will  not  be 
disturbed  unless  manifestly  excessive  in  the 
view  most  favorable  to  plaintiff.— Texas  Elec- 
tric Ry.  v.  Whitmore,  644. 
«=993l(3)  (Tex.Com.App.)  To  support  judg- 
ment, facts  presumed  found. — ^Illinois  Bankers' 
liife  Ass'n  v.  Floyd,  967. 
$=9931(5)  (Tex.Clv.App.)  Court  must  assume 
trial  judge  disregarded  interested  testimony. — 
House  V.  House,  322. 

«=93l(6)  (Mo.App.)  Whether  court  consid- 
ered evidence  admitted  '  subject  to  objection 
held  not  determinable. — Napoleon  HUI  Cotton 
Co.  V.  H.  Getter  Grocery  Co.,  876. 
«=»93l^6)  (T8X.Civ.App.)  Testimony  heard  by 
judge  without  jury  presumed  to  have  been  prop- 
erly applied. — Stoppelberg  v.  Stoppellierg,  587. 
«=9933(4)  (Tex.Clv.App.)  Affidavit  for  con- 
tinuance showing  facts  putting  movant  for  new 


trial  on  notice  presumed  to  have  come  to 
knowledge  of  movant  at  date  of  application.^ 
Lopez  V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas, 
695. 

(F)   Dlacretlon   of  I.oiver   Conrt. 

<S=»957(I)  (Tex.Cr.App.)  No    relief    from    de- 
fault on  bail  bond  unless  discretion  in  denying 
rehearing  abused.— Briggs    v.  State,  246. 
<&=9966(2)   (Tex.Clv.App.)  Ruling    on    motion 
for   continuance   not   disturbed   in   absence    of 
abuse  of  discretion. — Gateway  Produce  C!o.  v. 
Sunset  Fruit  &  Produce  Co.,  654. 
«=s>974(l)    (Tex.Com.App.)  Mode  of  presenta- 
tion of  ultimate  issues  of  fact  to  jury  will  not 
be  reviewed.— Texas  (IJity  Transp.  Co.  v.  Win- 
ters, 541. 

<S=>978(3)  (Tex.Clv.App.)  Discretion  of  court 
in  refusing  new  trial  lor  misconduct  of  jury 
reviewable.— German  t.  Houston  &  T.  0,  R. 
Co.,  662. 

(G)  ftneatlona  of  Fact,  Verdlota,  and  Find- 
iniira. 

<S=>994(2)  (Mo.App.)  Appellate  court  cannot 
interfere  with  judgment  of  jury  as  to  credibil- 
ity of  witnesses. — Crain  v.  McKinley,  406. 
®=s999(3)  (Tex.Clv.App.)  Jury  finding  against 
contributory  negligence  not  disturbed,  if  rea- 
sonable minds  can  differ.— Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Price,  628. 

®=>  1 00  i  ( i )    Verdict     supported    by     evidence 
must   be   upheld   unless  contrary   to  physical 
facts. 
-(Ark.)  Murphy  v.  Murphy,  721; 

(Tex.Civ.App.)  NeUl  v.  Pryor,  296. 
®=>I002  Verdict  on  conflicting  evidence  conclu- 
sive. 

-(Ark.)  Williams   Lumber   Co.   v.  Dudley   & 
Healan,  853;  Frolich  v.  Hicks,  373; 

(Mo.App.)  Beck  v.  Coffeen,  491. 
^=>I002  (Tex.Clv.App.)  Findings  on  conflicting 
evidence  not  disturbed.— Wells  v.  Scales,  303. 
<g=3|003    (Mo.App.)    Ciourt     cannot     interfere 
with  verdict  as  against  weighs  of  evidence.— 
Crain  v.  McKinley,  495. 

<8=>I004(I)  (Tex.Clv.App.)  Verdict  will  not  be 
disturbed  unless  manifestly  excessive  in  the 
view  most  favorable  to  plaintiff.— Texas  Elec- 
tric Ry.  V.  Whitmore,  644. 
«=»I005(2)  (Ark.)  Verdict  supported  by  sub- 
stantial evidence  not  disturbed. — Kansas  Citr 
Southern  Ry.  Co.  r.  Sparks,  724. 
«=>I005(4)  (Ark.)  Verdict  not  disturbed 
where  refusal  to  set  aside  as  contrary  to  evi- 
dence not  arbitrary.— Kansas  City  Southern 
Ry.  Co.  V.  Sparjcs,  724. 

(S=>l009(i)  (Mo.)  Where  both  parties  clnim 
legal  title  appellate  court  bound  by  verdict  of 
court  sitting  as  jury. — First  Nat.  Bauk  v.  Wil- 
son, 381. 

<&=>I009(2)  (Mq.)  Findings  of  fact  by  court 
cannot  be  reviewed,  in  absence  of  equitable  is- 
sues, if  sustained  by  evidence. — ^First  Nat.  Bank 
T.  Wilson,  381. 

®=>I009(3)  (Mo.)  Conclusions  reached  by  trial 
court  in  equity  action  deferred  to. — Soehngen 
v.  Jant2en,  401. 

«s»l009(4)  (Ky.)  Finding     of    chancellor     not 
disturbed  unless  against  preponderance  of  the 
evidence.^Roche  v.  Roche,  86. 
«=9l009(4)  (Me.)  Findings     not    disturbed     in 
equity   cases   unless   clearly   against  weight   of 
evidence. — McFarland  v.  Bishop,  143. 
$=>iOIO(l)    (Mo.)  Finding  supported  by  sub- 
stantial  evidence  conclusive.— Hunter  v.  Weil, 
472;    (App.)  Napoleon   HiU   Cotton   Co.  v.  H. 
Getter   Grocerj'   Co.,   876. 
€=>IOII(l)   Findings    on    conflicting    evidence 
conclusive. 
—(Mo.)  Mooneyham  v.  Mynatt,  451; 

(Tex.Clv.App.)  Conn  v.  Southwestern  Set- 
tlement &■  Development  Co.,  612;  Signor 
Tie  Co.  V.  Texas  Iron  Aaa'n,  644;  Jobe  T. 

Patton,  987.  ^   ^     ^  ^  f 
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€=s>IOI2(l)  (Ark.)  Findings  not  clearly  against 
preponderance  of  evidence  not  disturbed. — Chas. 
F.  Leuhrmann  Hardwood  Lumber  Co.  t.  Coats 
&,  Green,  18. 

(ID  Harnaleaa  Brror. 

^s>l026  (Ky.)  Only    those    errors    which    in- 
juriously affect  party's  rights  are  ground  for 
reversal.— Midkiff   v.    Carter,   92. 
j®=>l026   (Mo.)  Error  must  be  material  to  be 
reversible. — First  Nat.  Bank  v.  Security  Mut. 
Life  Ins.  Co.  of  Binghamton,  N.  Y.,  832. 
®=3|033(5)    (Mo.)   Krror    in    instructions    fa- 
vorable to  appellant  not  ground  for  reversaL 
—First  Nat.  Bank  v.  Security  Mut.  Life  Ins. 
Co.  of  BinKhamton,  N.  Y.,  &32. 
«=9|033(5)    (Tax.  Civ.  App.)    Where     charges 
were  unduly  favorable  to  defendant,  held  that 
he  could  not  complain  of  conflicts  therein. — 
Compton  V.  Franks,  988. 
«s>l033(6)  (Ky.)  Refusal  to  inatruct  harmless, 
where  given  instruction  was  more  favorable. — 
Casey  v.  Hart  Wallace  &  Co.,  111. 
€=3)035   (Mo.)  Judgment  reversed  where  case 
tried  on  erroneous  theory  that  federal  liability 
act  applicable.— Williams  v.  Schaff,  412. 
i3=>l040(IO)  (Tex.Clv.App.)  Overruling    of    ex- 
ceptions on  ground  of  misjoinder  of  actions  held 
harmless. — Seheps  v.  Giles,  348. 
<S=s>l040(l6)  (Ky.)  Overruling   demurrer   based 
on  defective  certificate  cured  by  filing  of  new 
certificate. — Moody  v.  Barker,  89. 
«=>I043(7)  (Tax.Clv.App.)  Refusal  to  continue 
for  illness  of  witness  no  error,  where  testimony 
of  witness  was  taken  at  his  home  before  end  of 
trial. — Barlow  v.  Greer,  301.  . 

^=9)047(3)    (Mo.)   Striking  evidence  in  equity 
case  harmless.— Woodard  v.  Stowell,  815. 
€=>i048(6)   (Mo.)  Brror  in  cross-examination 
harmless  in  equity  case. — ^Woodard  v.  Stowell, 
815. 

<S=»I050(I)  (Tex.Clv.App.)  Admission  of  incom- 
petent evidence  held  prejudicial. — ^Thenber  v. 
Marek,  293. 

«=9lO50(l)  (Tex.Clv.App.)  Admission  of  con- 
clusion of  witnesses  harmless  to  defendant. — 
Western  Union  Telegraph  Co.  v.  Carver,  333. 
«=>I050(I)  (Tex.Clv.App.)  Testimony  harm- 
less, where  party  does  not  object  to  like  testi- 
mony.— Massey  v.  Allen,  682. 
4g=>l050(2)  (Tex.Civ.App.)  Admission  of  im- 
material evidence  harmless. — San  Antonio  &  A. 
P.  Ry.  Co.  V.  McGill,  609. 

^=>I054(I)  (Mo.App.)  Errooeous  admission 
of  evidence  not  necessarily  prejudicial  in  trial 
before  court. — Roberts  v.  Hodges,  859. 
€c9l056(l)  (Tex.Clv.App.)  Exclusion  of  evi- 
dence of  cost  and  value  of  land  held  harmless 
to  owner  sued  by  broker.— Meyers  v.  Abies, 
339. 

«=3l060(l)  (Tex.Civ.App.)  Argument  of  coun- 
sel in  personal  injury  case  that  defendant's  at- 
torneys were  superior  held  not  reversible  error. 
—Texas  Electric  Ry.  v.  Whitmorc,  644. 
<@=»I060(I)  (Tex.Clv.App.)  Refusal  to'  permit 
reading  of  answer  to  jury  harmless,  unless  jury 
not  permitted  to  read  pleadings  after  retire- 
ment.—Hines  V.  Kelly,  648. 
«=3l062(l)  (Tex.Clv.App.)  Erroneous  special 
issue  as  to  location  of  division  line  held  harm- 
less.—Neill  V.  Pryor,  296. 

C=9l062(l)  (Tex.Clv.App.)  Submission  of  negli- 
gence of  jitney  driver  in  jitney  passenger's  ac- 
tion against  street  railroad  held  not  prejudicial 
to  street  railroad.— Dallas  Ry.  Co.  v.  Eaton, 
318. 

«=»  1062(2)  (Tex.Coin.App.)  Refusal  of  spe- 
cial i^sue  as  to  safe  place  to  work  held  barm- 
Ipks  prror. — Texas  City  Transp.  Co.  v.  Win- 
ters, 541. 

Refusal  of  special  issue  as  to  failure  to  warn 
as  proximate  cause  held  harmless  error. — Id. 


Harmless. — mew  Uoronado  <joal  Uo.  v.  Jasper, 
22. 

iS=9l064(l)  (Ark.)  Erroneous  instruction  as 
to  damages  for  injuries  to  minor  harmless  in 
view  of  estoppel  of  father.— Moline  Timber  Co. 
V.  Taylor,  371. 

€=>l064(i)  (Mo.App.)  Instruction  in  action 
against  street  railway  by  passenger  held  not 
reversible  error.— Yates  r.  United  Rys.  Co.  of 
St.  I.,oufs,  1034. 

«=s>l  064(4)  (McApp.)  Instruction  held  in  the 
disjunctive  and  not  conjunctive  and  prejudicial 
error.— Start  v.  National  Newspaper  Ass'n. 
870. 

€=»I066  (Mo.App.)  Inetructien  predicating  re- 
covery on  fact  not  supported  by  evidence  held 
prejudicial. — Cowan  v.  Hydranlie  Press  Brick 
Co.,  924. 

«s>l068(l)  (MoJKpp.)  Submission  under  hu- 
manitarian doctrine  alone  held  prejudicial,  re- 
gardless of  verdict  for  defendant. — Davis  v. 
City  Light  &  Traction  Co.,  884. 
^9.1068(1)  (Tex.CivJ^pp.)  Error  in  charging 
on  burden  of  proof  on  issue  cured  by  peremp- 
tory charge  thereon.— Dallas  Ry.  Co.  v.  Eaton, 
318. 

$=>I068(4)  (Ky.)  Instruction  as  to  interest 
held  not  prejudicial.- R.  E.  O'Flynn  &  Son  v. 
Ebelhaar,  939. 

<8=3l068(4)  (Tex.Coiii.App.)  Instruction  on 
diminution  of  damages  for  concurring  negli- 
gence held  harmless.— Chicago,  R.  I.  &  G.  Ry. 
Co.  V.  Smith,  1099. 

(I)  Brror  'Walred  ta  Appellate  Covrt. 

€=s»l078(4)  (Mo.App.)  Submission  of  question 
to  jury  not  considered  where  not  complained 
of.— Monti  v.  McCaughen,  916. 

(J)  Declsloas  of  Interiaedtate  Coarta. 

^=>I082(I)  (Tex.Com.App.)  Assignment  of  ad- 
mission of  testimony  held  not  to  present  sub- 
stantive question  within  Supreme  Court's  ju- 
risdiction.—Panhandle  &  S.  F.  Ry.  Co.  V. 
Vaughn,  206. 

<S=>I082(I)  (T«x.Com.App.)  Holding  of  Court 
of  Civil  Appeals  as  to  inadmissibility  of  evi- 
dence held  reviewable  by  Supreme  Court. — ^Kin- 
ney V.  Tri-State  Telephone  Co.,  227. 
1^=31082(1)  (Tex.Com.App.)  Assignments  not 
presenting  questions  of  substantive  law  not 
within  jurisdiction  of  Supreme  Court. — Texas 
City  Transp.  Co.  v.  Winters,  541. 
0=3 1082(2)  (Ark.)  Objection  to  items  of  coun- 
ty clerk's  fee  bill  cannot  be  first  made  on  coun- 
ty's appeal  from  circuit  court.— Hempstead 
County  V.  Wilson,  48. 

iS=>l083(l)  (Tex.)  Judgment  of  trial  court  af- 
firmed notwithstanding  findings  of  Court  of 
Civil  Appeals.— Cox  v.  St  Louis  &  S.  F.  K. 
Co.,  964. 

O=9|088  (Mo.)  On  appeal  from  trial  de  novo 
in  circuit  court  errors  In  county  conrt  are  im- 
material.— Reeves  v.  Green,  795. 
<S=>I094(I)  (Tex.Com.App.)  Conclusion  of 
Court  of  Civil  Appeals  on  facts  will  not  be  dia- 
turbed.- Moss  v.  Rishworth,  225. 
€==>I094(2)  (Tex.Com.App.)  Finding  approved 
by  Court  of  Civil  Appeals  conclusive  on  Su- 
preme Court. — Houston  Oil  Co.  of  Texas  v. 
Olive  Sternenberg  &  Co.,  534;  Same  v.  Pat- 
terson, 538. 

(Ki  8al>*e«aent  Appeals. 

0=9 1 096 (3)  (Ky.)  Insufficiency-  of  reply  can- 
not be  urged  on  defendants'  second  appeal.— 
R.  E.  O'Flynn  &  Son  v.  Ebelhaar,  930. 

Opinion  on  former  appeal  is  law  of  the  case. 
—Id. 

<g=s>  1097(1)  (Ark.)  Declarations  of  law  on  first 
appeal  controlling  on  second.— Hughes  v.  Gard- 
ner, 43. 
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<S=3l097(l)  (Ky.)  Decision  of  Court  of  Ap- 
peals on  former  appeal  conclusiye. — Empire 
Coal  Co.  T.  Empire  Coal  Mining  Co.,  947. 

Decision  on  former  appeal  conclastTe,  de- 
spite present  appellant's  prayer  for  appeal. 
— ^Id. 

XVn.  DETERMnTATIQK  AKD  DISPO- 
SITION OF  CAUSE. 
(A)  DecUtoB  Im  Geaeral. 

9=>l  1 14  (Tm.)  Cause  remanded  to  appellate 
court  to  determine  unconsidered  assignments. — 
CoUins  V.  Pecos  &  N.  T.  By.  Co.,  156. 

(D)    RCTersBl. 

«s>l  175(1)  (Tex.Clv.Arp.)  On  reversal  judg- 
ment will  be  rendered  where  no  different  result 
probable  on  new  trial. — ^Tezas  &  P.  Ry.  Co.  t. 
McDowell,  1109. 

(P)    Blandate    and    Proceedlnsa    In    Lo-wer 
Comrt. 

€)s»l20l(7)  (D^o.)  Judgment  ordering  distri- 
bution of  proceeds  of  sale  in  partition  open  for 
correction  of  errors  after  appeal  from  final 
judgment. — Carson  r.  Hecke,  850. 
^=»I202  (Ky.)  Affirmance  on  appeal  conclusive 
on  trial  court. — Roundtree  v.  Meadors,  1069. 
^=>I207(3)  (Mo.App.)  Interest  how  allowed 
on  remittitur. — Start  v.  National  Newspaper 
Aas'n,  870. 

ARBITRATION  AND  AWARD. 

m.   AWARD. 

«a»64  <T*x.Clv.App.)  Award  will  ba  avoided 
for  bias  or  intimidation.— Anderson  Bros.  v. 
Parker  Const.  Co.,  677. 

^»85(4)  (Tax.Clv.App.)  Fairness  and  intimi- 
dation Aeld  issues  for  jury.— Anderson  Bros.  v. 
Parker  Const.  Co.,  677. 

ARGUMENT  OF  COUNSEL 

See  Criminal  I^w,  «=>719-728:  Trial,  <e=»133. 

ARSON. 

4ss32  (Mo.)  Proof  of  motive  and  opportunity, 
together  with  corpus  delicti,  do  not  prove  guilt. 
— State  V.  Adkins,  431. 

«=>37(l)  (MO.)  Evidence  held  insufficient  to 
support  conviction. — State  v.  Adkins,  431. 

ASSAULT  AND  BAHERY. 

XZ.  OKIMINAI.  KESPONSIBILTrZ'. 
<B)   Proaecntlon   and    Pnnisbment. 

«=>84  (T«x.Cr.App.)  Evidence  of  trouble  the 
day  before  assault  admissible  on  malice. — Mayes 
V.  State,  571. 

Defendant's  discharge  from  employment,  be- 
cause of  prior  trouble  with  assaulted  person, 
admissible  on  malice. — Id. 
«=>87  (Tex.Cr.App.)  Evidence  of  trouble  the 
day  before  assault  admissible  on  motive. — 
Mayes  v.  State,  571. 

^=>92  (Tex.Cr.App.)  Evidence  of  identity  of 
assailant  held  sufficient.— Mayes  v.  State,  571. 

ASSESSMENT. 

See  Highways,  «=s>136-142;  Municipal  Corpo- 
rations, ®=»459. 

ASSIGNMENTS. 

I.  aEQUISITES  AMD  VALISITT. 

(A)  Pro»«rtr,  EatateH,  and  Rlclita  AaalKn- 
able. 

4=94  (MO.App.)  Written  consent  to  handing 
over  money  that  might  become  due  held  a 
vaUd  assignment. — Ilalvorson  t.  Commerce 
Trust  Co.,  897. 


9=s>30  (Mo.App.)  Persons  claiming  by  assign- 
ment cannot  complain  it  is  partial. — Halvor- 
son  v.  Commerce  Trust  Co.,  ^7. 

(B)   Mode  and    Safltcleney    o(   Aaalamntent. 

«=34i    (Ma.App.)  Written  consent  to  handing 

over    money    that    might    become    due    held   a 

valid     assignment. — Halvorson     v.     Commerce 

Trust,  897. 

^^>49  (Mo.App.)  Order  treated  as  assignment 

need  not  be  accepted  in  writing. — ^Taylor  v.  Dol- 

lins,  1040. 

^=58   (Mo.App.)   Creditor  cannot  assign  part 

of  fund  without  debtor's  consent  but  plamtiff  in 

garnishment  cannot  raise  objection.— Taylor  v. 

DoUins,  1040. 

9=359  (Mo.App.)  Not   revocable    by    assignor. 

— Halvorson  v.  Commerce  Trust  Co.,  897. 

n.   OPERATION  AHB  EFFECT. 

4s>74  (Tex.CoM.AppO  Assignee  takes  only  ti- 
tie  of  the  assignor.— O'Neil  Engineering  Co.  v. 
First  Nat.  Bank,  1091. 

$=>85  (Tex.Coiii.App.)_  Assignee  of  contractor 
held  entitled  to  priority  over  surety.— O'Neil 
Engineering  Co.  v.  First  Nat.  Bank,  1091. 

Breach  having  occurred  before  payment, 
rights  of  assignee  were  inferior  to  those  of 
surety.— H. 

ASSOCIATIONS.      . 

See  Insurance,  «=>69a-826. 

4=s>l5(l)  (Tex.Com.App.)  Purchasers  of  shares 
in  colony  held  equitable  owners  of  separate 
tracts  and  of  excess  acreage. — Duncanson  v. 
Howell.  232. 

«=»20(2)  (Ky.)  Cannot  be  sued  in  association 
name. — ^Diamond  Block  Coal  Co.  v.  United  Mine 
Workers  of  America,  1()79. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  «=>204-222. 

ATTACHMENT. 

See  Oamiehment. 

V.  rEVY,  UEN.  AND  CUSTODY  AND 
DISPOSITION   OF   PROPERTY. 

9=3 1 75  (Tox.)  Levy  creates  a  lien,  but  there  is 

no  satisfaption  of  plaintiff's  debt  until  property 

is  sold. — Kanaman  v.  Hubbard,  151. 

«=»I86  (Tex.)  Plaintiff  not  liable  for  injuries 

to  attached  property  caused  by  negligence   or 

misconduct  of   sheriiff. — Kanaman  v.   Hubbard, 

151. 

^=3 1 97  (Ky.)  Judgment  for  sale  of  several  lots 

improper  in  absence  of  showing  sale  of  all  nec- 

essary.- Union  Cotton  Co.  v.  Bondurant,  66. 

ATTORNEY  AND  CLIENT. 

See  District  and  Prosecuting  Attorneys;  Trial, 
<e=s»133. 

IV.  COMPENSATION  AND  UEN  OF 

ATTORNEY. 

(B)  L.len. 

9s»l76  (Ark.)  Contract  signed  by  administra- 
trix as  individual  as  to  fees  in  death  action 
gives  attorney  a  lien. — ^Johnson  v.  Missouri 
Pac.  B.  Co.,  734. 

9=3 1 82  (2)  (Ark.)  Statutory  lien  on  recovery 
applies  te  death  action  by  administrator  for 
next  of  kin.— Johnson  v.  Alissouri  Pac.  R.  Co., 
734. 

BAIL 

H.  IN    CRIMINAI.   PROSECUTIONS. 

iS=>49  (Tex.Cr.Apji.)  Evidence  held  not  to  sus- 
tain refusal  of  bail. — Ex  parte  Toung,  242. 
Conflict  in  evidence  not  conclusive  of  right 

to  baii.-id.  p^g^^^^^  ^^  Uoogle 
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®=>58  (Tvx.Cr.App.)  Bond  statin?  defendant 
waa  charged  with  unlawfully  keeping  Intoxicat- 
ing liquor,  a  felony,  sufficient— Brigga  v.  State, 
246. 

^=>65  (Tex.Cr.App.)  Recognizance  in  misde- 
meanor appeal  must  state  punisliment. — Xoung 
V.  State,  1103. 

Recognizance  stating  punisbment  as  fine  of 
"one  hundred"  is  insufficient. — Id. 

BANKRUPTCY. 

V.  BIGHTS,  BEMEDIES,  AKD  DIS- 
GHABGE  OF  BAJTRBUFT. 

«=>423(2)  (Ark.)  Claim  for  converting  note 
held  barred  by  discbarge.— liilly  v.  Barron,  712. 

BANKS  AND  BANKING. 
m.  htnctionb  aito  deaunos. 

(B)    RepreaCBtation    of    Bank    br    Olilcerii 
and  Aorent*. 

«=3l02  (Tex.Clv.App.)  Bank  not  cashier's  un- 
^sclosed  principal,  where  other  party  refused 
bank's  obligation.— Edwards  v.  Roberts,  278. 
€=3 108  (Tex.Civ.App.)  Cashier's  loans  in  name 
of  bank  for  depositor  did  not  bind  bank. — 
Holmes  v.  Uvalde  Nat.  Bank,  640. 
«s>ll2  (Tex.  Civ.  App.)  Bank's  knowledge 
cashier  had  autfaorit];  to  draw  from  plaintiCrs 
loan  account  htM  not  to  make  it  liable  for  con- 
version.— Holmes   v.   Uvalde  Nat.  Bank,   640. 

Bank  not  liable  for  moneys  used  by  cashier 
in  manner  ultra  vires  as  to  bank. — Id. 

Bank  not  liable  for  misappropriation  of  funds 
by  cashier  to  make  loans  for  depositor. — Id. 
«=>II6(6)    (Tex.Clv.App.)  Bank    not    charge- 
able with  knowledge  of  cashier  acting  adversely. 
—Holmes  ▼.  Uvalde  Nat  Bank,  640. 

(C)  Depoalta. 

«=9l27  (Mo.App.)  Bank  held  owner  of  draft. 
—Charles  Benfrow  Commission  Co.  v.  W.  B. 
Northrup  Co.,  487. 

«=3l38  (Tex.Clv.App.)  Bank  not  liable  to  de- 
positor for  amount  charged  against  depositor's 
account,  where  depositor  received  the  benefit. 
—National  Surety  Co.  v.  Atascosa  Ice,  Water 
&  Light  Co.,  587. 

«=al43(5)  (Ark.)  Dishonor  of  check  held  slan- 
der of  business  warranting  general,  without 
proof  of  special,  damages. — First  Nat.  Bank 
of  Forrest  City  v.  N.  R.  McFaU  &  Co.,  40. 

Damages  conclusively  presumed  from  wrong- 
ful dishonor  of  check.— Id. 

Mitigation  of  damages  for  wrongful  dishonor 
of  check  may  be  shown. — Id. 
9=9 1 54(1)  (Mo.)  Indorsement  of  deposit  slips 
for  use  of  individual  does  not  prevent  credit- 
ing amount  to  that  indi\iduaL— Bank  of  Slater 
V.  Union  Station  Bank,  993. 

Not  liable  for  note  of  president  which  it  did 
not  sign. — Id. 

9=9154(9)  (Mo.)  Directed  verdict  for  recov- 
ery of  deposit  held-  proper.— Bank  of  Slater 
▼.  Union  Station  Bank,  993. 

(K)  lioana   and    Dlaeonnta. 

9s>l78  (Mo.)  Agreement  to  credit  deposit  to 
another  bank  to  increase  its  book  assets  Is 
not  a  "loan." — Bank  of  Slater  v.  Union  Station 
Bank,  993.. 

nr.  NATIONAI.  BANKS. 

9=3258  (Tex.Civ.App.)  National  bank  not  au- 
thorized to  contract  to  lend  money  of  deposi- 
tor.—Holmes  V.  Uvalde  Nat.  Bank,  640. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  <S=»693-82e. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 


BILLS  AND  NOTES. 
X.  BEQUisnnai  and  ▼aijdxtt. 

(B)  ConalderatfoB. 

9=392(1)  (Mo.App.)  Liability  of  defendant  to 
bank  on  accommodation  ngte  supported  by 
castuer's  note  as  consideration.— Central  Nat 
Bank  v.  Walterscheid,  912. 

(V)  vaiiaitr. 

9=9 1 04  (Tex.Civ.App.)  Money  wrongfully  ob- 
tained from  another  is  good  consideration  for 
notes  in  payment  thereof. — Tlieaber  t.  Marefc, 
293. 

Father  and  son  liable  on  note  procured  by 
threat  of  prosecution  for  money  wrongfully  ob- 
tained by  son. — ^Id. 

n.    CONSTBtrCTION  AND  OPERATION. 

9=9129(2)  (Tex.Clv.App.)  Suit  sufficient  no- 
tice of  election  to  declare  entire  series  of 
vendor's  lien  notes  due. — Duenkel  v.  Amarillo 
Bank  &  Trust  Co.,  670. 

9=9l29(3)  (Tex.ClvJkpp.)  Note  not  specifying 
time  for  payment  due  on  demand. — Greiuhaw 
T.  Stallings,  653. 

V.  BIGHTS  AND  UABIUTXES  ON  IN< 

OOBSEMBNT  OR  TBANSFEB. 

(D)   Bona  Fide  Pnrekaaera. 

9=9350  (Tex.Civ.App.)  Transferee  after  matu- 
rity held  to  have  no  greater  rights  than  trans- 
ferror.— Masterson  v.  Ginners'  Mut  Under- 
writers'  Ass'n  of  Texas,  263. 
9=9375  (Ky.)  Note  for  gambling  debt  void 
even  in  tne  handa  of  bona  fide  purchaser. — Levy 
v.  Doerhoefer's  Ex'r,  516. 

Vm.  ACTIONS. 

9=>443(3)  (Mo.App.)  Defendant  could  not 
complain  that  note  was  held  as  collateral  by 
one  of  plaintiffs.— State  ex  reL  Ohom  t.  Hud- 
son, 1049. 

9=9473  (Tex.Clv.App.)  Exception  held  prop- 
erly sustained  to  answer,  notwithstanding  as- 
sertion it  set  up  estoppd.— Duenkel  v.  Amaril- 
lo Bank  &  Trust  Co.,  670. 
9=9483  (Tex.Clv.App.)  Answer  held  insnffi- 
dent  to  state  defense.— Duenkel  v.  Amarillo 
Bank  &  Trust  Co.,  670. 

9=9485  (Ark.)  Note  presumed  genuine,  and 
burden  on  defendant  in  absence  of  denial  by 
affidavit— Hughes  v.  Gardner.  43. 
9=9489(1)  (Tex.Coin.App.)  Fleadings  htid  to 
present  issue  of  nondelivery  of  commiasion 
no,tes  secured  by  lien  in  deed. — Speer  v.  Dal- 
ry'mple,  174. 

95>489(l)  (Tex.Civ.App.)  Under  pleadings 
proof  not  needed  as  to  attorney's  fees. — ^Duen- 
kel V.  Amarillo  Bank  &  Trust  Co.,  670. 
9=9493(3)  (Tex.Clv.App.)  Maker  has  burden 
of  proving  failure  of  consideration. — Kirby  v. 
Arkansas  Bank  &  Trust  Co.,  1118. 
9=9497(2)  (Tex.Clv.App.)  Maker  has  burden 
of  proving  failure  of  consideration  and  as- 
signee's notice. — Kirby  v.  Arkansas  Bank  & 
Trust  Co.,  1118. 

9=9504  (Mo.App.)  Indorsement  of  payment 
admissible  as  tending  to  show  note  waa  for 
accommodation. — Central  Nat  Bank  v.  Walter- 
scheid, 912. 

95>5I6  (Tex.Clv.App.)  Evidence  insufficient 
to  show  any  agreement  for  extending  series  of 
vendor's  lien  notes.— Duenkel  v.  Amarillo  Bank 
&  Trust  Co.,  070. 

9=9518(1)  (Tax.Clv.App.)  Failure  of  consid- 
eration not  shown. — Kirby  v.  Arkansas  Bank  & 
Trust  Co.,  1118. 

93»537(2)  (Ark.)  Genuineness  of  signature 
for  jury  on  conflicting  evidence. — Hughes  v. 
Gardner,  43. 

9=9539  (Tex.Clv.App.)  Finding  in  suit  on  note 
and  to  loreclose  vendor's  lien  held  properly 
construed.-Twym«. ,T^  Clf,rk,»^Qglj> 
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BOUNDARIES. 

I.  DESCRIPTION. 

$=33(5)  (Mo.)  Boundaries  control  further  de- 
scription of  lot  as  wedge-shaped.— Bush  v. 
Stumpe,  1006. 

«5>6  (Ky.)  Method  of  ascertaining  intersec- 
tion of  line  by  reversing  course  stated.— Booth 
T.  Akin,  936. 

U.   EVtDENCE,    ASCERTAINMENT, 
AND   ESTABUSHMXNT. 

'•s335(S)  ^Tax.Clv.App.)  Evidence  of  division 
line  according  to  deeds  admissible  to  show  lo- 
cation of  admitted  boundary.— Neill  t.  Pryor, 
296 

^=337(3)  (Ky.)  Bvidenct  held  to  sustain  de- 
cree quieting  title  in  a  suit  involving  a  bound- 
ary line.— Booth  v.  Akin,  936. 
«s>37(3)  (Tex.Civ.App.)  Evidence  held  to  sus- 
tain verdict  finding  boundary  as  claimed  by 
defendant.— NeUl  v.   Pryor,   296. 

BRIEFS. 

See  Appeal  and  Error,  <8s»756-766. 


BROKERS. 


See  Factors. 


n.  EMPIiOTBCENT  AND  AUTHOKITT. 

®=>ll  (Tex.)  Breach  of  contract  for  exclu- 
sive agency  entitles  plaintiff  to  probable  earn- 
ings.—Park  V.  Swart*,  156. 

in.  DUTIES  AND  I.IABIIJmE8  TO 
FRINCIFAI.. 

4s>l9  (Tex.Clv.App.)  Broker  must  disclose  to 
his  principal  oil  facts  relating  to  the  value  of 
principal's  property.— Brown  v.  Musgrave,  606. 
«=33l  (Mo.)  Broker  to  whom  owners  convey- 
ed as  trustee  to  sell  could  not  purchase  land. 
—Davenport  v.  Casey,  791. 

IV.  COMPENSATION  AND  UEN. 

9=>49(l)  (Mo.App.)  In  absence  of  limit  broker 
had  reasonable  time  to  effect  sale. — Shortridge 
T.  Raiffeisen,  1031. 

^=>60  (Ky.)  Entitled  to  commission  on  ob- 
taining binding  contract  which  party  refused 
to  carry  out.— Casey  v.  Hart  Wallace  &  Co., 
111. 

«=>65(l)  (T«x.Coin.App.)  -Broker  not  entitled 
to  commissions  after  rescission  for  fraud  to 
which  he  was  a  party.— Speer  t.  Dalrymple, 
174. 

4=a77  (Tex.Com.App.)  Broker  estopped  from 
asserting  lien  for  commissions  after  rescis- 
sion for  his  fault.— Speer  v.  Dalrymple,  174. 

V.  ACTIONS  FOR  COMPENSATION. 

«==>82(4)  (Tex.Com.App.)  Vendors  may  as- 
sert their  lien  in  broker's  action  to  foreclose 
lien  for  commissions. — Speer  v.  Dalrymple, 
174. 

«=»86(3)  (Mo.App.)  Evidence  held  to  show 
abnndonment  of  sale,  precluding  compensation. 
— Cnrroll  v.  Clarke.  486. 
«s»86(4)  (Mo.App.)  Evidence  heli^.to  justify 
finding  plaintiff  procured  sale. — Shortridge  v. 
Raiffeinen.  lOfll. 

4=»88(l)  (Mo.App.)  Case  for  jury  in  view  of 
evidence  making  prima  facie  ease  and  tending 
to  impeach.— Crain  v.  McKinley,  45)5. 
«=i>88(2)  (Mo.App.)  Whether  contract  of  em- 
ployment limited  or  general  a  jury  question. — 
Shortridge  v.  Kaiffelsen.  10.S1. 

Existence  of  conditions  to  right  to  commis- 
sion for  jury.— Id. 

€=>88(4)  (Mo.App.)  Whether  principal  de- 
feated sale  hf  refusing  purchaser  reasonable 
tfane  for  examination  of  title  for  jury.— Stew- 
art V.  CbHtiok,  863. 


«=s>88(5)  (Tex.Coin.App.)  Whether  broker 
participated  in  fraud  inducing  real  estate  ex- 
change held  for  jury.- Speer  v.  Dalrymple,  174. 

Vl.   RIOHTS,   POWERS,  AND  I.IABII.- 
ITIES   AS  TO  THIRD   FERSOMS. 

^=9(02  (Ark.)  Purchaser  may  not  recover 
from  broker  for  fraudulent  misrepresenta- 
tions not  relied  on. — Myers  v.  Linebarger,  720. 
4=»I02  (Mo.)  Exchange  of  broker's  for  prin- 
cipal's property  subject  to  rescission.— Daven- 
port V.  Casey,  791. 

Owners  entitled  to  rescind  exchange  with 
broker,  though  they  had  disposed  of  half  their 
land.— Id. 

BURGLARY. 

H.   PROSEOITTION  AND  PUNISHMENT. 

4=322  (Mo.)  Omission  of  information  to  allege 
ownership  of  car  broken  into  fatal. — State  v. 
Morgan,  425. 

«»22    (Tex.Cr.App.)    Indictment  alleging 

building  was  under  the  "control"  of  specified 
person  hrUi  sufficient;  "management." — Hasley 
V.  State,  579. 

«=»33  (Tex.Cr.App.)  Evidence  as  to  who  em- 
ployed and  discharged  men  upon  plantation  ad- 
missible on  question  of  ownership  and  control 
of  property  and  building. — Hasley  v.  State,  579. 
iS=>34  (Tex.Cr.App.)  Evidence  as  to  who  em- 
ployed and  discharged  men  upon  plantation  ad- 
missible on  question  of  ownership  and  control 
of  property  and  building. — Hasley  v.  State,  579. 
€=>4I(I)  (Ky.)  Evidence  held  to  sustain  con- 
viction of  brealdug  dwelling  house  and  steal- 
ing therefrom.— Moore  v.  Commonwealth,  934. 
4=»4I(9)  (Mo.)  Evidence  held  to  sustain  con- 
viction tor  having  custody  of  burglar  tools. — 
State  V.  Jar  vis.  386. 

<8=946(5)  (Tex.Cr.App.)  Refusal  of  requested 
instruction  as  to  the  management  and  control 
of  the  barn  burglarized  helef  proper. — Hasley  v. 
State,  579. 

€=b46(7)  (T6X.Cr.App.)  Instructions  held  to 
sufficiently  present  defendant's  theory  of  non- 
participation.— Hendrix  V.  State,  980. 
«=»46(8)  (Tex.Cr.App.)  Defendant's  testi- 
mony held  not  to  require  instruction  on  rea- 
sonable explanation  of  possession  of  stolen 
property  on  first  opportunity. — Hendrix  v. 
State,  980. 

CANCELLATION  OF  INSTRUMENTS. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

<&=>27  (Mo.)  Right  to  cancellation  of  note  and 
deed  held  not  dependent  on  title  in  plaintiff  ab- 
solntely  or  in  trust.— Gammage  v,  Latham,  469. 

CARRIERS. 

I.  CONTROL  AND  REGUIATION  OF 
COMMON  CARRIERS. 

(B)    Interstate    nnd    Interaatlomal    Traaa- 
INtrtation. 

«=>30  (Tex.Coin.App.)  Shipper  charged  with 
notice  of  interstate  tariffs. — Shroyer  v.  Chicago. 
R.  I.  &  Q.  By.  Co.,  1005. 

«S932(I)  (Tex.Coin.App.)  No  discrimination  by 
interstate  carriers  between  shippers  permitted. 
—Shroyer  v.  Chicago,  R.  I.  &  G.  Rv.  Co.,  1005. 
€=332(2)  (Mo.App.)  I'nconditional  contract  tc 
furnish  cars,  irrespective  of  government  needs 
or  public  service,  is  discriminatory,  and  viola- 
tive of  Commerce  Act. — Underwood  v.  Hines 
1037. 

iS=>35  (Tox.Com.App.)  Interstate  carrier  can- 
not waive  requirement  of  Commerce  Act  oi 
Rtipulntion  of  contract  thereunder. — Sliroyer  y 
Chicago,  B.  I.  &  O.  Ry.  Co.,  1095. 

Interstate  carrier  cannot  estop  itself  ,l^^|(> 
yoke  limitation  of  time  to  sue.- Id.  'VJglv 


(A)  Dellverr  to  Carrier. 
«s>45  (Tex.CoRi.App.)  Evidence    held   to    au- 
thorize finding  of  contract   to  furnish  cars.— 
Texas  &  N.  O.  By.  Co.  v.  Wecms,  972. 

Eviflence  held  iusuffident  to  show  dnmages 
from  failure  to  furnish  cars  would  have  been 
diminished  by  delivery  of  fruit  at  station. — Id. 

(D)   Transportation   and  Dellrerr  br 
Carrier. 

«=s>89  (Mo.App.)  May  sell  perishable  goods  on 
consignee's  refusal  to  receive.— Vernon  v. 
American  By.  Express  Co.,  913. 

(F)  I^oaa  of  or  Injury  to  Good*. 

«=9l08  (McApp.)  When  insurer  of  freight.— 
Vernon  v.  American  Ry.  Express  Co..  913. 
®=3ll8   (Mo.App.)  Express  company  liable  for 
negligence    of    railroad. — Vernon    v.    American 
By.  Express  Co.,  013. 

«=s>  1 1 9  (Mi».App.)  Extraordinary  hot  weather 
an  act  of  God.— Vernon  v.  American  By.  Ex- 
press Co.,  013. 

^=>I20  (Mo.App.)  Liable  for  damages  to  per- 
ishables caused  by  negligent  delay. — Vernon  t. 
American  By.  Express  Co.,  913. 
^=>I23  (Mo.App.)  Extraordinary  hot  weather 
must  be  sole  cause  of  damage  to  goods. — Ver- 
non V.  American  By.  Express  Co.,  913. 
$=»I32  (Mo.App.)  Burden  on  carrier  to  ac- 
count for  unreasonable  delay  in  making  de- 
livery.— Vernon  v.  American  Ry.  Express  Co., 
913. 

^»I34  (Ark.)  lividence  held  to  show  identity 
of  shipment  by  etpress. — American  By.  Ex- 
press Co.  V.  Collins,  1059. 

$=»I34  (Mo.App.)  Evidence  sufficient  to  show 
negligent  delay  in  delivery  of  perishable  goods. 
— Vernon  v.  American  By.  Express  Co..  913. 
^=3136  (Ark.)  Whether  express  company  de- 
livered same  package  received  by  it  held  for 
jury.— American  By.  Express  Co.  v.  Collins, 
10^. 

m.  CARRIAGE  OF  UVE  STOCK. 

<S=»207(2)  (Mo.App.)  Oral  contract  for  inter- 
state shipment  is  not  binding.— Underwood  v. 
Hines,  1037. 

®=>2I5(I)  (Tex.Com.App.)  Not  liable  for  dam- 
age from  dipping  cattle  because  of  advance  no- 
tice that  it  would  not  transport  them  unless 
dipped,  as  required  by  quarantine  regulations 
before  taking  them  to  station. — Pecos  &  N.  T. 
By.  Co.  V.  Hall,  170. 

«=92I5(I)  (Tex.Clv.App.)  Carrier  held  not  li- 
able for  negligence  in  having  caused  castra- 
tion of  bulls  shipped.— Texas  &  P.  By.  Co.  v. 
McDowell,   1109. 

9=>2I8(I)  (T«x.Com.App.)  Interstate  carrier 
not  estopped  to  set  up  limitation  of  time  for 
action. — Shroyer  v.  Chicago,  B.  I.  &  G.  By.  Co., 
1095. 

cS=>2l8(5)  (Tex.Com.App.)  Stipulation  limit- 
ing time  for  stiit  a  "regulation  affecting  rates," 
and  not  binding  where  not  filed. — Shroyer  v. 
Chicago,  B.  I.  &  G.  By.  Co.,  1095. 
€=9223  (Mo.App.)  Prompt  notification  of  em- 
bargo defense  for  delay  in  shipment  of  hogs. — 
Stewart  v.  Chicago,  B.  &  Q.  B.  Co.,  1(KJ9. 
^=>228(3)  (Tex.Clv.App.)  Proof  of  intrinsic 
value  of  cattle  at  destination  admissible  in  ab- 
sence of  market  value. — Lancaster  y.  Tudor, 
990. 

®=>229(2)  (Tex.)  Measure  of  damages  for  de- 
lay in  delivery  of  stock  stated. — St.  Louis  &  S. 
F.  B.  Co.  V.  White,  963. 

^s»229(2)  (Tex.Clv.App.)  Shipper's  damages 
difference  between  value  of  cattle  as  they 
should  have  been  and  as  they  were  delivered. — 
Lancaster  v.  Tudor,  900. 

«=9230(l)  (Tex.Clv.App.)  Whether  no  market 
value  for  cattle  at  place  of  delivery  a  jury 
question.— Lancaster  t.  Tudor,  990. 


(C)  Performanee  o(  Coatraet  of  Transpor- 
tation. 

®=927l  (Mo.)  Utmost  care  required  in  carry- 
ing passenger  safely  to  destination. — Gott  v. 
Kansas  City  Bys.  Co.,  827. 
«=9272  (M«.)  Passenger  entitled  to  he  dis- 
charged at  safe  place.— Gott  v.  Kansas  City 
Bys.  Ck).,  827. 

(D)  Peraonal  Injnrtea. 

<g=3303(l3)  (Mo.)  Passenger  entitled  to  high 
degree  of  care,  though  not  injured  immediately 
on  alighting.— Gott  v.  Kansas  City  Bys.  Co., 
827. 

<S=>305(5)  (Mo.)  Discharging  passenger  at 
place  beyond  station  held  proximate  cause  of 
injury  from  another  car. — <}ott  v.  Kansas  City 
Bys.  Co.,  827. 

<S=>3I6(6)  (M0i.App.)  Proof  of  collision  and 
injury  to  passenger  makes  prima  facie  case  in 
her  favor.— Yates  United  Itys.  Co.  of  St.  Lou- 
is, 1034. 

<8=>3I7(7)  (Mo.)  Evidence  that  conductor 
pointed  out  to  passenger  carried  past  station 
the  lights  at  place  of  destination  held  admissi- 
ble under  the  petition.— Q«tt  v.  Kansas  City 
Bys.  Co.,  827. 

<S=3320(27)  (Mo.)  Evidence  in  action  for  in- 
juries to  passenger  carried  past  her  station 
held  to  take  case  to  jury.— Gott  r.  Kansas  City 
Bys.  Co.,  827. 

€=3321  (16)  (Mo.)  Instruction  in  suit  for  in- 
juries to  passenger  carried  past  destination 
held  erroneous  as  equivalent  to  charge  of 
ordinary  care.— Gott  v.  Kansas  City  Bys.  Co., 

|&=>32I(2I)  (Mo.App.^  Charge  of  general  neg- 
ligence proper  in  res  ipsa  loquitur  case. — Yates 
v.  United  Bys.  Co.  of  St.  Louis,  1034. 
<S=>322  (Tex.Com.App.)  Negligence  of  carrier 
must  have  caused  or  concurred  in  death  of  pas- 
senger.— Missouri,  K.  &  T.  By.  Co.  of  Texas  v. 
Norris,  1097. 

(EJ)     Contrlbatory    Nevlivenee    of    Person 
Injured. 

«=3328(2)  (Tex.ClvJkpp.)  RaUroad  not  liable 
for  injury  to  one  attempting  to  board  train  on 
side  on  which  passengers  were  not  being  re- 
ceived.— Magee  v.  Missouri,  K.  &  T.  Ry.  of 
Texas,  886. 

^»347(I2)  (Mo.)  Instruction  in  suit  by  pas- 
senger, discharged  beyond  destination  as  to 
choice  of  ways  back  held  erroneous.— Gott  ▼. 
Kansas  City  Bys.  Co.,  827. 

CERTIORARI. 

I.   NATURE  AND   GROUNDS. 

®=>I  (Ark.)  Limited  to  review  of  judicial  or 
quasi  judicial  proceedings. — Monette  Buad  Im- 
provement Dist,  V.  Dudley,  59. 


See  Equity. 


CHANCERY. 
CHARITIES. 


I.  CREATION.   EXISTENCE.   AND   VA. 
UDITT. 

€=321  (4)    (Tex.Civ.App.)    (Beneficiaries     suffi- 
ciently described. — Kirtley  v.  Spencer,  328. 

CHATTEL  MORTGAGES. 

I.   REQUISITES  AND  VAUDITT. 
(B)    Form    and    Contents    of    Inatramenta. 

<S=948  (Tex.Civ.App.)  Description  of  crop  A«M 
too  indefinite.— Smith  t.  Cobum,  344. 
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iU.    CONSTB1TOTION  AVD  OFERA< 
TION. 

(B)  Partlea   and   Debts  or  Uabllltles   Se- 
cured. 

®=>II4  (Mo.App.)  Feed  bill  a  lien  on  animals 
only  '  if  possession  was  necessary  to  protect 
mortgagee.— Munday  v.  Britten,  504. 


OtmtMnpt 


IV.   RIGHTS 


AND'    LIABILITIES 
PARTIES. 


OF 


$=»I6I  (Mo.App.)  Mortga|:or  did  not  "dispose 
of"  animals  by  hiring  third  person  to  take 
care  of  them.— Munday  r.  Britton,  504. 

Meaning  of  "dispose  of"  in  chattel  mortgages 
stated.— Id. 

®=>I6I  (Tex.Olv.App.)  Stipulation  for  posses- 
sion in  case  of  insecurity  fteW  valid. — Central 
Transfer  &  Storage  Co.  v.  Wicliita  Falls  Motor 
Co.,  688. 

€=>I66  (Mo.App.)  Mortgagee  taking  posses- 
sion on  default  must  foreclose  within  reasona- 
ble time.-^Munday  v.  Britton,  504. 

IX.  FORECLOSURE. 

<S=»275  (T«X.Civ.App.)  Chattel  mortgagor  not 
necessary  party  to  issue  between  mortgagee 
and  adverse  claimant.— Smith  t.  Coburn,  <i44. 

CHILDREN. 

See  Infants;  Parent  and  Child. 

CITIES. 

See  Municipal  Corporations. 

COMMERCE. 

I.  POWER  TO  RE&ULATE  IH  OEN> 
ERAL. 

<8=>8(3)  (Tex.Copi.App.)  State  cattle  quaran- 
tine regulations  held  not  in  conflict  with  or  su- 
perseded by  federal  regulations  as  to  interstate 
shipment— Pecos  &  N.  T.  Ry.  Co.  v.  Hall, 
170. 

<e=>8(0)  (Mo.)  Federal  Employers'  Liability 
Act  exclusive  as  to  a  case  within  it.— WilUams 
y.  ScbafF,  412. 

€=38(12)  (Tex.Com.App.)  Carmack  Amend- 
ment withdraws  determination  of  validity  of 
shipping  contracts  from  state  law. — Shroyer  v. 
Chicago,  R.  I.  &  Q.  Ry.  Co..  1095. 

II.   S1TBJECTS   OF  REGULATION. 

<S=>27(5)  (Tex.)  Trucker  unloading  freight 
shipped  to  another  state  employed  in  "inter- 
state commerce."— Cox  v.  St.  Louis  &  S.  F.  R. 
('o..  004. 

€5>27(8)  (Mo.)  Employ^,  constructing  new 
semaphore  for  interstate  and  intrastate  com- 
merce, not  within  the  federal  act.— Williams  y. 
SchafF,  412. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  <8=>24g-262. 

COMPROMISE  AND  SETTLEMENT. 

«s»6(l)  (Mo.App.)  Payment  of  part  of  an  un- 
disputed debt  does  not  discharge  the  whole  debt. 
—Stephens  y.  Curtner,  497. 

CONDEMNATION. 

See  Eminent  Domain. 

CONSTITUTIONAL  LAW. 

See  Statutes,  <S=3T5-125. 
For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 


n.   CONSTRUCTION,     OPERATION, 
AND  ENFORCEBCBNT  OF  CON- 
STITUTIONAL PROVISIONS. 

®=»35  (Ky.)  Provisions  mandatory. — District 
Board  of  Tuberculosis  Sanitarium  Trustees 
for  Fayette  County  v.  Bradley,  518. 
®=»42  (Mo.)  Person  cannot  question  constitu- 
tionality of  any  law  not  directly  affecting  him. 
—State  V.  Kramer,  822. 

€=»45  (Mo.)  Power  to  nullify  act  of  Legisla- 
ture vested  in  courts.— Forgrave  v.  Buchanan 
County,  755. 

'S=»47  (Ky.)  Wisdom  of  Constitution  not  sub- 
ject of  judicial  inquiry.- District  Board  of  Tu- 
berculosis Sanitarium  Trustees  for  Fayette 
County  V.  Bradley,  518. 

^=>48  (Mo.)  Unless  plainly .  conflicting  with 
Constitution,  act  valid. — Forgrave  v.  Buchanan 
County,  755. 

m.   DISTRIBUTION  OF  GOVERN. 

MENTAL  POWERS  AND 

FUNCTIONS. 

(B)  Jadlelal  Power*  and  FanetloiM. 

<S=»70(3)  (Ky.)  Legislature  sole  judge  of  pol- 
icy.—Cravens  y.  Louisville  &  N.  R.  Co.,  930. 

VI.  VESTED  RIGHTS. 

^>I00  (Mo.)  Taxpayer  having  no  vested  right 
to  deduct  property  taxes  from  income  taxes, 
repeal  of  statute  destroys  right— State  ex 
rel.  Meyer  Bros.  Drug  Co.  v.  Koeln,  389. 
«=>I05  (Tex.Com.App.)  Privilege  cannot  be 
taken  away  by  retroactive  legislation.— Inter- 
national &  G.  N.  R.  Co.  y.  Edmundson,  181. 

Privilege  as  vested  grpund  of  defense  held 
protected  by  statute.— Id. 

Vn.   OBLIGATION   OF  CONTRACTS. 

(B)    CoBtrocta    of    States    and    Hnnlclpal* 
Itleii. 

<&=»t43  (Ark.)  Transfers  from  one  district  to 
another  do  not  impair  obligation  of  contract 
because  of  debt  of  district. — Ancient  Order  of 
United  Workmen  v.  Paragould  Special  School 
Dist  No.  1,  368. 

IX.   PRIVILEGES  OR  IMMUNITIES 
AND  CLASS  LEGISLATION. 

<8=3206(l)  (Ky.)  Restrictions  by  Fourteenth 
Amendment  on  qualifioation  of  jurors  only  in- 
hibits disqualification  on  account  of  race  or 
color.— Owens  v.  Commonwealth,  524. 

X.  EQUAL    PROTECTION    OF    LAWS. 

<&=>22l  (Ky.)  Restrictions  by  Fourteenth 
Amendment  on  qualification  of  jurors  only  in- 
hibits disqualification  on  account  of  race  or 
color. — Owens  v.   Commonwealth,  624. 

Statute  making  final  decision  upon  challenges 
to  panel,  etc.,  not  discriminatory  against  race. 
-Id. 

XI.   DUE  PROCESS    OF   LAW. 

$=9267  (Ky.)  Restrictions  by  Fourteenth 
Amendment  on  qualification  of  jurors  only  in- 
hibits disqualification  on  account  of  race  or 
color. — Owens  v.  Commonwealth,  524. 

CONTEMPT. 

See  Injunction,  ^=a2SX. 

I.  ACTS  OR  CONDUCT  CONSTITUTING 
CONTEMPT  OF  COURT. 

®=»2  (Ky.)  Contempts   either   direct   or   con- 
structive.— Riley  v.  Wallace,  1085. 
®=3l3   (Ky.)   False  swearing  by  witness  a  di- 
rect contempt.— Riley  v.  Wallace,  1085, 

II.  PO^vvn.  TO  PUNISH.  AND  PRO- 
CEEDINGS THEREFOR. 

€s>30  (Ky.)  Courts  of  record  have  inherent 
power  to  ponisb. — Riley  y.  Wallace,  1085.       . 

iigitized  by  vjOOQ IC 


— KUey  V.  WaUace,  1085. 

CONTINUANCE. 

See  Criminal  Law,  «=5>593-614. 

«=^  (Tex.Clv.App.)  Befusal    to    contlnne    to 

Eermit  defendant  to  have  land  surveyed  in 
oundary  dispute  action  held  not  abuse  of  dis- 
cretion.—Barlow  V.  Greer,  301. 
«=»6  ^Tex.Civ.App.}  Refusal  to  continue  to 
bring  m  parties  held  proper  where  exception 
to  petition  of  no  right  to  assert  the  cause  of 
action  had  been  sustained.— Ward  Counte  Wa- 
ter Improvement  Dist  No.  2  v.  Ward  County 
Irr.  Dist.  No.  1,  665. 

«=>I2  (ArK.)  For  fllness  of  connsel  within 
discretion  of  court.— Reliance  Life  Ins.  Co.  t. 
Hardy,  12. 

Motion  properly  denied  where  defendant 
knew  of  iUness  of  counsel.— Id. 
4=>26(I2)  (Tex.ClvJkpp.)  Refusal  to  continue 
for  testimony  of  absent  witness  held  proper  in 
absence  of  showing  of  diligence.— Gateway 
Produce  Co.  v.  Sunset  Fruit  &  Produce  Co., 
654. 

CONTRACTS. 

See  Assignments:  Bills  and  Notes;  Compro- 
mise and  Settlement;  Covenants;  Frauds, 
Statute  of;  Indemnity;' Release:  Sales;  Spe- 
cific Performance;  Stipulations;  Vendor  and 
Purchaser. 

I.   REQUISFTEB  AND  VAUDITT. 

(A)  Katare  and  Ruaentlatls  tn  Orneral. 

<8=>I0(I)  (Ky.)  Must  be  mutuality  of  obliga- 
tion.—Rodgers  v.  Larrimore  &  Perkins,  512. 
®=3lO(l)  (Kv.)  Contract  between  employ^  and 
railway  relief  department  for  release  on  ac- 
ceptance of  benefits  not  bad  for  want  of  mu- 
tuality.—Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Carmody,   1070. 

«S=>I0(4)  (T«c.  Civ.  App.)  Contract  giving 
salesman  exclusive  right  to  sell  goods  in  cer- 
tain territory  held  unilateral.— Ft.  Smith  Couch 
&  Bedding  Co.  v.  George,  335. 

(D)  Con«14ler>tiOB> 

«=97l(3)  (Ark.)  Promise  to  pay  doubtful  ob- 
ligation in  consideration  of  forbearance  bind- 
ing.—MitcheU  V.  Sdialte,  866. 

(E)  VallditF  of  Aaaeat. 

^=s94(5)  (Ky.)  Persons  signing  contract  can- 
not rely  blindly  upon  the  statements  of  the 
other  party.— White  Sewing  Mach.  Co.  ▼. 
Smith,  81. 

(F)  Leyalltr  of  Object  and  of  Conald> 
eration. 

«=s»IOI(l)    (Ky.)  Will  not  be  enforced  if  void 
where  made.— Moody  v.  Barker,  80. 
«=>I0I(2)   (Ky.)  It  valid  where  made,  will  be 
enforced   unless   violative   of   public   policy   of 
forum.— Moody  v.  Barker,  89. 
^^102  (Tex.Clv.App.)  Personal     contract    of 
cashier  not  invalid  because  of  bank's  lack  of 
power.— Edwards  v.  Roberts,  278. 
^=9 1 10  (Ky.)  Freedom  of  contract  will  not  be 
restricted  because  contract  ia  not  advantageous. 
— PitteburSai,  C,  C.  &  St.  L.  Ry.  Co.  v.  Car- 
mody, 1070. 

«=sl24  (Mo. App.)  Employment  to  promote 
candidacy  for  presidential  nomination  and  for 
national  committeeman  void. — Eads  v.  Stifel, 
482. 

«=>I37(3)  (Mo.App.)  Plaintiff  cannot  recover 
for  legal  services  inextricably  mingled  with  il- 
legal.—Eads  v.  Stifel,  482. 
<S=3l38(l)  (T*x.Com.App.)  Illegal  transac- 
tion does  not  preclude  recovery  unless  part  of 
cause  of  action. — Hall  v.  Edwards,  167. 
<=»I38(2)  (Tex.Com.A^p.)  Immoral  contracts, 
irhen  executed  by  parties,  may  confer  rights 
upon  tiie  parties.— Hall  y.  Edwards,  167. 


—Id. 

«s=>l38(3)  (Tsx.CoM.App.)  Vendor  cannot 
foreclose  lien  or  recover  title  where  land  was 
sold  to  be  used  for  immoral  purposes. — Hall  v. 
Edwards,  107. 

a.  CONSTRVGTION  AMD  OPEBATIOM. 
(A)    General   Rnlea    of  Conatraetton. 

4s»i47n)  (Tex.Civ.App.)  Nature  determined 
with  reference  to  intention.— Newcom  v.  Ford, 
591. 

<S=»I7(KI)  (Tex.Clv.ApD.)  Construction  by    the 
parties  to  be  considered. — ^Young  v.  Jones,  681. 
€s»l73  (Tex.Civ.App.)  Independent  promissory 
representations  no  deiCense  unless  fraudulently 
made.— Ellerd  v.  Sodeberg,  674. 

(C)  Snbjeet-Hatter. 

€=>I93  (Arfc.)  Letter  not  promise  to  pay  void 
mechanic's  lien. — Mitchell  v.  Schulte.  385. 
<@=3202(2)  (Tex.Clv.App.)  Though  defendant's 
promise  was  made  in  hope  that  new  bank 
would  not  be  organised,  plaintiff  not  precladed 
from  organizing  one. — Edwards  v.  Roberts,  278. 

(IB)  Oondltiona. 

«Es>22l(3)  (Tex.Clv.App.)  Promise  to  pay  if 
pending  arrangement  to  "buy  out"  bank  was 
perfected  construed. — Edwards  v.  Roberts,  278. 

m.  MODIFICATION  AND  BfERGEK. 

9s>245(2)  (Ark.)  Oral  agreements  and  ante- 
cedent writings  merge  in  subsequent  written 
contract. — Harrower  v.  Insurance  Co.  of  North 
America,  39. 

V.   PERFORMANCE  OR  BREACH. 

€=>303(l)  (Ky.)  Performance  excused  only 
where  rendered  impossible  by  act  of  God,  other 
party,  or  operation  of  law. — ^Rodgers  v.  Larri- 
more &  Perkins,  512. 

VI.   ACTIONS  FOR  BREACH. 

$S9325  (Ky.)  Matters  of  procedure  and  rem- 
edy governed  by  lex  fori. — ^Moody  v.  Barker, 
89 

<e=>349(l)  (Tex.Clv.App.)  In  action  against 
cashier,  eriaence  of  action  of  directors  inad- 
missible.— Edwards  v.  Roberts,  278. 

CONVERSION. 

See  Trover  and  Conversion. 

CORPORATIONS. 

See  Banks  and  Banking;  Carriers;  Electricity; 
Municipal  Corporations;  Railroads;  Street 
Railroads;  Telegraphs  and  Telephones. 

IV.  CAPTTAI.,  STOCK.  AND  DIVI. 

DEND8. 

(B)  Snbacrlptlon  to  Stoelc. 

$=977  (Me.)  Implied  promise  that  subscriber 
for  stock  will  pay  therefor  in  fuU.— Hodde  ▼. 
Hahn,  799. 

(C)  laane  of  Certifleatea. 

«s»99(l)  (Tex.Cem.App.)  IssuRnce  of  stock  for 
note  violative  of  Constitution  and  statutes. — 
Pruett  V.  Cattlemen's  Trust  Co.,  633. 
<S=999(2)  (Tex.)  Contract  right  transferred 
in  payment  for  stock  is  "property  actually  re- 
ceived."— General  Bonding  tk  Casualty  Ins.  Co. 
V.  Moseley,  961. 

Stock  subscriber's  note  secured  by  first  mort- 
gage is  "property  actually  received." — Id. 
©=99(2)  (Tex.Coili.App.)  Note  secured  by 
deed  of  trust  accepted  by  insurance  company  in 
payment  for  stock  "property  actually  receiv- 
Jld."— Prudential  life  Ins.  Co.  of  Texas  v.  Pear- 
son. 967. 


Aeoomutodatlouai 

®=>74  (Ky.)  Circuit  court  will  not  divide  its 
time  between  county  aettt  aud  third-claga  city 
not  wholly  within  the  county.— Keed  v.  Rose, 
112. 

(C)  Rnlea  of  Conrt  and   Condact  of  Busl- 

neaH. 

$s»80(l)  (Tenil.)  Defendant  in  equity  suit  de- 
manding jury  trial  in  answer  not  to  be  deprived 
thereof  by  rule  of  court.— World  Granite  Uo.  T. 
Morris  Bros.,  527. 

(D)  Rales       at      Declalou,      Adjadteatlona. 

Otfinlona,   and    Hecorda. 

®=390(6)   (Ky.)  Earlier  decisions  as  to  liabil- 
ity of  married  woman  followed  under  rule  of 
stare  decisis. — Moody  v.  Barker,  89. 
e=>9m.B)    {Ky.y  Practice    laid   down  by   deci- 
sions will  be  followed  under  doctrine  of  stare 
decisis. — Stafford  v.  Johnson,  929. 
«=s>9l(l)    (Mo.)   Court  of  Appeals  should  fol- 
low last  determination   of  Bnpreme  Court  in 
banc. — State  ex  rel.  North  Kansas  City  Devel- 
opment Co.  V.  Ellison,  783. 
®=39S(2)    (Tex.Com.App.)   Decision  of  highest 
courts  of  state  construing  its  statutes  binding 
on  courts   of  other   jurisdictions. — Criteser   v. 
GaJfey,  193. 

$=>97(5)  (Tex.CoDi.App.)  Construction  of  in- 
terstate bal  of  lading  a  federal  question.— 
Shroyer  v.  Chicago,  R.  I.  &  G.  R.  Co.,  1095. 

Federal  law   controls   interpretation  of   In- 
terstate ComiDerce  Act.— Id. 
<S9l08  (Mo.)  Later  decisions  of  foreign  state 
may  be  construed.— Campbell  v.  .£tna  life  Ins. 
Co.  of  Hartford,  Conn.,  778. 

rv.   COURTS  OF  UBUTED   OR  IN- 
rERIOR  JURISDICTION. 

«3»I85  (Ark.)  Where  objections  to  report  of 
county  treasurer,  confirmed  by  judgment,  were 
not  disposed  of  during  term,  action  was  final, 
and  objectors  could  appeal. — Spivey  v.  Taylor, 
57. 

VT.   COURTS   OF  APFX:i4l^TE  JURIS- 

]>IOTION. 

(B)  Court*  of  Par  tie  alar  States. 

®=323l(5)   (Mo.)  Supreme    Court   will   take  ju- 
risdiction of  misdemeanors  on  charges  brought 
by  a  "political  subdivision  of  the  state." — City 
of  St.  Louis  v.  Murta,  430. 
€=»23l(5)   (Mo.)   Supreme    Court    is    without 
jurisdiction  of  appeal  by  board  of  managers  of 
state  hospital,   where  amount  is  less  than  ?7,- 
500.-John  O'Brien  Boiler  \Votks  Co.  v.  Third 
Nat.  Bank  of  St.  Louis,  788. 
«=23l(6)  (Mo.)  Supreme  Court,  having  juris- 
diction on  constitutional  question,  not  divested, 
unless  question  colorable  or  moot. — Little  River 
Drainage  Dist.  v.  Houck,  384. 
$s»23l(6)    (Mo.)   Unless    constitutional    ques- 
tion involved  jurisdiction  of  appeal  not  in  Su- 
preme Court.— State  v.  Kramer,  822. 
^S=>23l^)    (Mo.)   Where  contentions  based  on 
ruling  #atute  inapplicable,  and  not  on  consti- 
tutionality, appeal  is  to   Court  of  Appeals. — 
Kribs  V.  United  Order  of  Foresters,  1005.- 
€=3231(18)    (Mo.)  No  constitutional  right  de- 
nied defendant  to  give  jurisdiction  to  Supreme 
Court— State  v.  Kramer,  822. 
i@=»23l(22)  (Mo.)  Appeal    to    Supreme    Court 
transferred   to   Court   of  Appeals,   where   con- 
stitutional   question    not    raised    in    Supreme 
Court.— Little  River  Drainage  Diet.  v.  Houck, 
384. 

€=>23l(23).  (Mo.)  Constitutional  question  must 
be  preserved  by  bill  of  exceptions. — State  v. 
Hartman,  442. 

<S=>23I(23)  (Mo.)  Appellant  to  give  Supreme 
Court  jurisdiction  on  <'on8titutionaI  grounds 
must  have  designated  specific  section  violated. 
—State  v.  Kramer,  822. 


ferriog  jurisdiction  on  Supreme  Court. — Dil-. 
lard  V.  Sanderson,  766.  • 

®=>247(7)  (Tex.)  Supreme  Court  cannot 
grant  writ  6f  error,  where  Court  of  Civil  Ap- 
peals has  final  jurisdiction.— Warren  Hardware 
Co.  V.  Dodson,  157. 

-nil.  CONCURRENT  AND  CONFUCT. 

INO  JURISDICTION.  AND 

COMITY. 

(A)    Coarta    of   Same   State,    and    Transfer 
of  Caoaea. 

<S:=:480(2)  (Tex.Coiii.App.)  District  court  may 
perpetually  enjoin  enforcement  of  county  court 
judgment.— North  British  &  Mercantile  Ins.  Co. 
of  Ijondon  &  Edinburg  v.  Klaras,  208. 
<©=>485  (Mo.)  Statute  providing  tor  transfer  of 
appeals  improperly  taken  does  not  include  spe- 
cial appeals.— State  v.  Hartman,  442. 

COVENANTS. 

m.'  PERFORMANCE  OR  BREACH. 

«=9lOO(S)  (Tex.Civ.App.)  Covenant  of  war- 
ranty not  breached  because  land  pointed  out 
was  not  included  in  the  deed. — Compton  t. 
Franks,  988. 

CRIMINAL  LAW. 

See  Abduction,  ®=3l-ll;  Arson;  Assault  and 
Battery,  «=>84-92;  Bail;  <©=49-65;  Bur- 
glary; Embezzlement;  Extradition;  False  Pre- 
tenses; Forgery;  Homicide;  Incest;  Indict- 
ment and  Information;  Larceny;  Rape,  ^=> 
20-67;  Receiving  Stolen  Goods;  Robbery;  Se- 
duction, <8=»40-42. 

m.   PARTIES  TO  OFFENSES. 

>€=959(4)  (Mo.)  Role  as  to  guilt  of  coconsjpir- 
ator  stated.- State  v.  Plotner,  767. 

VI.   UMITATION  OF  PROSECUTIONS. 

€=>I59  (Mo.)  Prosecution  on  amended  infor- 
mation held  not  barred  by  limitatioiiaL — State  t. 
Plotnfr,  767. 

VH.  FORMER  JEOFARDT. 

4=9 1 70  (Mo.)  That  defendant  was  misnamed 
in  information  did  not  affect  question  of  for- 
mer jeopardy. — State  v.  Linton,  847. 

Information,  charging  person  other  than  de- 
fendant, not  basis  for  former  jeopardy  plea. — 
Id. 

€=>I80  (Mo.)  Defendant  put  in  jeopardy  when 
information  is  nolled  after  jury  is  sworn. — 
State  V.  Linton,  847. 

«=3200(2)  (TAX.Cr.App.)  Conviction  of  as- 
sault no  bar  to  prosecution  for  unlawfully  car- 
rying a  pistol. — ^Young  v.  State,  1103. 
«=>200(4)  (Mo.)  Prosecution  for  unlawfully 
keeping,  etc.,  liquor  a  bar  to  prosecution  for 
sale  based  on  same  transaction. — State  ▼.  lAa- 
ton.  817. 

4=3200(4)  (Tonn.)  Acquittal  bar  to  prosecu- 
tion for  offense  arising  out  of  same  tranaactioiu 
—State  V.  Covington,  1. 

Vm.   PRELIMINARY  COMPX^nTT. 

AFFIDAVIT,  WARRANT,  EX- 
AMINATION, OOMMITMENT, 
AND  SUMMARY  TRIAI.. 

<S=9230  (Mo.)  Evidence  held  to  show  that  de- 
fendant was  accorded  a  fair  preliminary  bear- 
ing.—State  V.  Smith,  455. 

IX.   ARRAIGNMENT  AND  PX.EAS.  AND 
NOIXE   PROSEQUI   OR  DISCON- 
TINUANCE. 

^=>265  (Tex.Cr.App:)  Defendant,  under  bond 
at  return  of  indictmuit,  not  entitled  tjo"  two 
days'  delay  to  plead,  after  demandioK  copy  «f 
indictment-^Mayes  t.  State,  671. 


<s»452(l)  (Tex.Cr.App.)  Prosecuting  witness 
testimony  as  to  value  of  property  under  his  con- 
trol held  not  error,  in  prosecution  tor  theft.— 
Narango  v.  State,  564. 

®=>455  (Tex.Cr.App.)  Nonexpert  can  testify 
to  wounds. — Mayes  t.  State,  571. 

(J)   TestlmonT'  of  Accomplices  «Bd  Code* 
fendanta. 

«=»507(l)  (Tm.Cr.App.)  One  participating  in 
theft  held  an  accomplice  whose  testimony  re- 
quired corroboration. — Davis  v.  ijtate,  236. 
^=9510  (Ark.)  Accomplice  testimony  must  be 
be  corroborated. — Brown  v.  State,  377. 
«s»5ll(l)  (Ark.)  What  not  safBcient  corrob- 
oration.— ^Brown  v.   State,  377. 

Evidence  corroborating  accomplice  testimony 
held  sufficient  to  sustain  conviction. — Id. 
«s»5ll(2)  (Tex.Cr.App.)  Bvidence  showing 
defendant  s  connection  with  crime  is  sufficient 
corroboration  of  accomplice.— Hasley  v.  State, 
679. 

Evidence  in  corroboration  of  accomplice  tes- 
timony held  to  sustain  conviction. — Id. 
«=a5ll(5)   (Tex.Cr.App.)  Evidence   held  suffi- 
cient  to  corroborate  testimony  of  accomplice. — 
Charles  v.  State,  255. 

(K)  Confeaaiona. 
«=»5I7(2)   (Ark.)  Statements     on     examiniag 
trial    in    nature    of    confessions    admissible. — 
EUis  V.  State,  1058. 

iS=5l7(4)  (Tex.Cr.App.)  Proof  of  identity  of 
money  discovered  by  reason  of  declaration  of 
accused  while  under  arrest  may  be  made  by  cir- 
cumstances.— Hilliard  v.  State,  653. 
«=>5(8(2)  (Tex.Cr.App.)  Defendant's  state- 
ments to  officers  while  under  arrest  without  be- 
ing warned  inadmissible. — ^Parham  v.  State,  661. 
^=528  (Tex.Cr.App.)  Confession  of  cocon- 
spirator after  transaction  inadmissible.— Boul- 
din  V.  State,  555. 

9=>528  (Tex.Cr.App.)  Statements  to  officers 
by  defendant's  associates  while  under  arrest 
held  iuudmissible. — Parham  v.  State,  561. 
«=3534(2)  (Tex.Cr.App.)  Declaration  while 
under  arrest  leading  to  discovery  of  money 
taken,  admissible.— Billiard  v.  State,  55SL 

(L)  BTldence  at  Preliminary  Examination 
or  at  Former  Trial. 

4s>542  (Tex.CrJ^pp.)  Former  testimony  of 
deceased  witness  admissible  on  second  trial. — 
Miteliell  v.  State,  983. 

«=547(l)  (Tex.Cr.App.)  Former  testimony 
of  deceased  witness  provable  by  agreed  state- 
ment used  on  appeal  in  former  case. — Mitchell 
T.  State,  983. 

(M)   IVelsht  an^  Svffleleney. 

#s>562  (Mo.)  Evidence  of  threats  admissible. 
—State  V.  Adkin'a,  431. 

4=>565  (Mo.)  Evidence  sustaining  conviction 
and  showing  that  property  received  was  stolen 
within  three  years  prior  to  information.— State 
V.  Lippman,  436. 

XI.   TIME    6f   TBIAI.    and    OONTIN- 
VANCE. 

4=3593  (Ky.)  Refusal  of  continuance  for  ab- 
sence of  an  attorney  not  abuse  of  discretion. — 
Thomas  v.  CJommonwealth,  951. 
(S=s>600(3)  (Tex.  Or.  App.)  Admission  after 
conclusion  of  testimony  of  truth  of  matter  to 
be  testified  to  by  absent  witness  did  not  relieve 
of  error  in  denying  continuance.— Charles  v. 
State.  255. 

<g=603(2)  (Tex.Cr.App.)  Motion  to  continue 
must  be  sworn  to.— Wallace  v.  State,  1104. 
4s>6l4(l)  (Tex.Cr.App.)  Second  continuance 
properly  refused  for  no  diligence  and  for  cu- 
mulative character  of  expected  testimony. — 
MitcheU  v.  State,  983. 


V.  .State,  259. 

«=>6I4(3)  (Tex.Cr.App.)  Application  for  sec- 
ond continuance  for  absent  witness  must  show 
diligence.— Mitchell  v.  State,  983. 

Zn.    TRIAX. 

(B)  Conme  and  Condnet  of  Trial   la   (lea- 
•ral. 

«s>641(1)   (Tex.Cr.App.)  Accused   entitled   to 
benefit  of  oouneel.— Parham  v.  State,  661. 
<&=>649(3)   (Tex.CrJ^pp.)  Refusal  to  postpone 
trial  for  absence  of  defendant's    counsel  keU 
error.— Parham  v.  State,  561. 
<S=>655(2)    (Mo.)  Remark    by    court   that   ac- 
cused as  postmaster  had  no  right  to  carry  con- 
cealed   weapon    to    protect   government   funds 
held  proper.— State  v.  Jackson,  748. 
^=>656(3)    (Mo.App.)  Remarks   on    ruling    on 
admissibility  of  evidence  not  erroneous. — State 
V.  Patterson,  882. 

<g=>656(4)  (Ky.)  Statement  of  court  that  there 
was  evidence  of  certain  fact  when  it  was  only 
hearsay  held  erroneous.— Searcy  v.  Common- 
wealth. 613. 

«=>659  (Ky.)  Remark  of  mother  of  prosecu- 
trix not  erroneous  as  suggesting  that  she 
change  statement.- Thomas  v.  Commonwealth. 
951.  - 

(C)  Reception   of  Evidence. 
«s»673(5)   (Tex.CrJVpp.)  Testimony  aa  to  ex- 
traneous crime  should  be  limited.— Parham  v. 
State,  561. 

«=>678(2)  (Mo.)  Election  between  offenses 
should  be  required  as  soon  as  facts  are  devel- 
oped.—State  V.  Seoy,  427. 

Election  between  offenses  in  oope  case  made 
within  time. — ^Id. 

®=>689  ( Ky.)  Recalling  a  witness  for  examina- 
tion by  juror  after  submission  held  not  revers- 
ible error.— Miller  ▼.  Gomoionwealth,  96. 

CD)  Objection*  to  BTldenee,  Motions  to 
8trllK«  Oat.  and  Kxeeptloas. 

<S=9695(I)  (Mo.)  Objection  that  the  question 
was  immaterial  insufficient.- State  v.  Wicker. 
1014. 

<S=»69S(2)  (Tex.Cr.App.)  General  objection  to 
evidence  properly  overruled.- Houser  v.  State, 
240. 

<S=969S(2)  (Tex.Cr.App.)  Unless  obviously  in- 
admissible, objection  that  evidence  is  irrelevant, 
immaterial,  and  prejudicial  too  general.— Mea- 
simer  v.  State.  i^83. 

<S=>698(I)  (Ky.)  Objection  waived  by  not  call- 
ing to  attention  of  court — Wynn  v.  Common- 
wealth, 955. 

(B)  Armaments  and  Condnet  of  Connael. 

«=>7I9(I)  (Ark.)  Prosecutor  cannot  state 
facts  not  shown  by  the  -evidence.— Brown  ▼. 
State,  377. 

<e=37l9(3)  (Ark.)  In  a  prosecution  for  rob- 
bery, argument  by  prosecutor  held  improper.— 
Brown  v.  State,  377.  "■ 

€=719(3)  (Mo.)  Prosecuting  attorney  may 
state  opinion  as  to  evidence. — State  v.  Galla- 
gher, 46.5. 

®=>720(2)  (Mo.)  Assertion  of  prosecuting  at- 
torney held  supported  by  evidence. — State  t. 
Jackson,  746. 

®=»720(5)  (Mo.)  Statement  of  prosecuting  at- 
torney arguing'  an  objection  not  improper. — 
State  V.  Costello,  460. 

<S=>720(6)  (Tex.Cr.App.)  Counsel  may  draw 
deductions  from  and  comment  on  evidence. — 
Messimer  v.  State,  688. 

€=>720(7)  (Mo.)  Statement  of  prosecutina  at- 
torney showing  his  conclusion  from  evidence 
held  proper.— State  t.  Jackson,  746. 
$=>72l(6)  (Tex.Cr.App.)  Argument  of  prose- 
cutor erroneous  aa  reference  to  failure  of  de- 
fendant to  testify.— Lankford  ▼.  State,  66T. 
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«s372l>/2(2)  (Tex.Cr.App.)  Conduct  vf  state's 
attorney  in  referring  to  failure  of  defendant  to 
call  wife  erroneous. — Lankford  v.  State,  567. 
®3>72IVtt(2)  (Tex.Cr.App.)  State  may  com- 
ment on  defendant's  failure  to  avail  of  privi- 
lege to-  prove  acta  attributed  by  deceased's  al- 
leged declarations  to  himself.— Alessimer  v. 
State,  583. 

®=s>722(3)  (Mo.)  Argament  of  prosecuting  at- 
torney as  to  defendant's  conduct  held  supported 
by  evidence.— State  v.  Gallagher,  466. 
^a722>/2  (Ky.)  Prosecuting  attorney  cannot 
charge  accused  with  degrading  offense  not  sup- 
ported by  record.— Johnson  v.  Commonwealth, 

Court  judicially  knows  that  "bootlegger"  is 
unlawful  liquor  seller,  and  prosecutor  should 
not  refer  to  defendant  in  such  terms  in  absence 
of  evidence.^Id. 

4s3>722i/2  (Mo.)  Statement  by  prosecutor  in 
argument  that  defendant  had  been  charged  with 
assault  to  rape  not  erroneous. — State  v.  Wick- 
er, 1014. 

^s>728(l)  (Mo.)  Court  need  not  permit  in- 
terruption of  prosecutiiig  attorney's  argument 
by  trivial  objections.— State  t.  Jackson,  746. 


(F)  Province  of  Oonrt  and  Jury  tn  Gen- 

eral. 

$=3736(2)  (Tex.Cr.App.)  Admissibility  of  de- 
fondant^  declaration  for  jury. — Hilliard  v.  State, 
553. 

«=>747  (Mo.)  Conflict  in  testimony  for  jury. 
—State  V.  Wicker.  1014. 

$sb752  (Mo.)  Overruling  of  demurrer  not  er- 
ror where  verdict  is  supported  by  substantial 
evidence.— State  v.  Jackson,  746. 
^=3761(9)  (Mo.)  Instruction  not  error  as  as- 
suming stealing.— State  v.  Thompson,  789. 
iS=97e3,  764(17)  (Tex.Cr.App.)  Charge  as  to 
proof  of  other  offenses  held  imprupcr  as  on 
weight  of  evidence. — Davis  v.  State,  236. 

(G)  Neceaalty,  Reqnlaltes,  «nd  SolBclenor 

of  Instmctlous. 

4=s»775(3)   (Mo.)  Instruction  on  issue  of  alibi 
held  sufficient.— State  v.  Anglin,  776. 
•s>778(2)   (Mo.)   Instruction  not  erroneous  as 
imposing   excess   burden   on   defendant. — State 
V.  Hostetter,  750. 

«s»784(I)  (Tex.Cr,Ap^)  Befosal  to  instruct 
•8  to  circumstantial  evidence  Md  error. — 
Smiley  v.  State,  1108. 

«S3784(8)  (Mo.)  Instruction  on  circumstan- 
tial evidence  hM  sufficient.— State  v.  Thomp- 
aon,  789. 

«s»785(l6)  (Mo.)  Instruction  on  right  of 
jury  to  disregard  testimony  of  false  witness 
not  erroneous.— State  v.  Wicker,  1014. 
«s>787(l)  (Mo.)  Instruction  held  not  bad  as 
commenting  on  accused's  failure  to  testify. — 
State  v.  Thompson,  789. 

*=>798'/a  XArk.)  (^.'harge  as  to  form  of  ver- 
dict proper.— Ellis  >.  State,  1058. 
«S3806(2)  (Tex.Cr.App.)  Element  of  main 
charge  need  not  be  repeated.— Ott  v.  Htate,  261. 
e=>8\4(2)  (Tex.Cr.App.)  Tbeury  submitted 
must  be  evpported  by  evidence.— Griasom  v. 
State,  237.  . 

4=9814(5)  (Tex.Cr,App.)  Instructions  unnec- 
essary unless  evidence  raises  issue. — Hasley  v. 
State,  579. 

9=3822(1)  (Mo.)  Instructions  to  be  construed 
together  or  as  a  whole.— State  v.  Hostetter, 
750. 

^»82_2(4)  (Mo.)  Instruction  not  erroneous  ai 
assuming  facts  when  construed  as  a  whole. — 
State  V.  Uppraan,  4.36. 

$=5>823(4)  (Mo.)  Instructions  construed  to- 
gether held  sufficient  as  requiring  showing  that 
stealing  was  from  the  owner.- State  v.  Thomp- 
son, 7%. 

9=3823(6)  (Ky.)  Error  in  instructions  on  self- 
defense  cured  by  other  instructions. — Miller  v. 
Commonwealth.  96. 


^»823(6)  (Mo.)  Error  in  an  instruction  on 
self-defense  cured  by  others.- State  v.  Wick- 
er, 1014. 

«s>823(6)  (Tox.Cr.App.)  Where  court  gave 
instruction  as  to  right  to  picket,  etc.,  failure  of 
main  charge  to  treat  the  subject  not  error. — 
Shrum  v.  State,  575. 

9=3823(15)  (Mo.)  Instructions  on  reasonable 
doubt  held  sufficient.— State  v.  Lippman,  436. 

(H)  Reanesta  tor  Inatmctfona. 

^=>829(l).  Refusal  of  instructions  upon  mat- 
ters covered  by  others  not  error. 
—(Mo.)   State  v.  Canton,  448;  State  v.  Galla- 
gher. 465; 
(Tox.Cr.App.)  Narango  v.  State,  564;  Has- 
ley V.  State,  579. 
9=3829(1)   (Mo.)  Instructions  need  not  be  du- 
plicated.—State  V.  Thompson,  789. 
9=»829(5)    (Mo.)  Refusal  of  requested  instruc- 
tion on  self-defense  held  not  error,  in  view  of 
instruction  given.— State  v.  Hostetter,  750. 
^=>829(5)    (Tex.Cr.App.)   Refusal    to    instruct 
on  defendant's  right  to  arm  self  not  erroneous 
in  view  of  chax«e  given.— Ott  v.  State,  261. 
9=3829(3)   (Tex.Cr.App.)  Requests  on  self-de- 
fense covered  by  instructions  given,  need  not 
be  repeated. — Messiluer  v.  State,  583. 
9=>834(3)   (Ky.)  Instruction    on    self-defense 
is  properly  qualified  to  present  commonwealth's 
theory  supported  by  evidence. — ^Morgan  v.  Com- 
monwealth, 940. 

(J)    Cnatody,    Condnct,    and    Deltborattona 
of  Jarr. 

'^=854(9)  (Ky.)  Jurors  may  be  taken  to  plac- 
es of  amuKoment,  and  one  may  temporarily 
withdraw.- Wynn  v.  Commonwealth,  955. 
^=>857(2)  (Tex.Cr.App.)  Misconduct  of  jurors 
in  mentioning  previous  prosecution  of  defend- 
ant held  ground  for  reversal. — Pierce  v.  State, 
56.5. 

9=9858(3)  (Tex.,Cr.App.)  Allowing  jury  to  take 
a  door  introduced  in  evidence  permissible. — 
Messimer  v.  State,  583. 

(K)   Verdlet. 

9=>875(l)  (Mo.)  Verdict  finding  defendant 
guilty  as  charged  held  sufficient.— State  v.  Jack- 
son, 746. 

9=3883  (Ark.)  Verdict  not  specifying  offense 
defined  by  instructions  not  defective. — Ellis  t. 
State,  1058. 

(I.)  WaiTcr  and  Correction  of  Irrearnlart- 
tlea  and  JBrrora. 

9=>90l  (Mo.)  Introduction  of  testimony  waives 
defendant's  right  to  be  heard  on  demurrer  to 
evidence  et  conclusion  of  state's  case. — State  v. 
Lippman.  436. 

9=3901  (Mo.)  Demurrer  to  state's  evidence  is 
waived  where  defendant  introduces  evidence 
and  rebuttal  evidence  follows.— State  v.  Jack- 
son, 746. 

xm.  MO'noNs  for  new  triai. 

AMD  nr  ARREKT. 

9=>9(3(i)    (Mo.)  Courts  in  accepting  plea  of 
guilty  must  see  that  defendant  has  not  been 
misled.— State  v.   Dale.  703. 
9=917(2)   (Tex.Cr.App.)  Testimony  of  absent 
witness    for    which    continuance   was    refused 
must  be  such  as  would  probably  chauge  result. 
— Booknieht  v.  State.  2o9. 
9=3918(10,    II)   (Mo.)  Complaint   as   to   sum- 
moning of  talesmen  first  sot  un  in  motion  for 
new  trial  untimely.— State  v.   Kramer,  822. 
9=3925'/2(l)    (Tex.Cr.App.)   Consideration     by 
jury   of  information   received   after   retirement 
that  coindictee  had  been  convicted  ground  for 
new  trial.- Hilliard  v.  State,  .'5.'»3. 
9=3925</2(3)    (Tex.Cr.App.)  Discussion   of  ac- 
cused's  failure   to   testify   by   jurors   required 


222  8.W.-72 


new  trial.— Kabe  v.  State,  1106. 

ligitized  by 
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— Johnson  v.  Commonwealth,  106. 

Cumulative    evidence   which    probably   would 
change  verdict  requires  new  trial. — Id. 
4=9942(2)  (Ark.)  Denial  of  new  trial  because 
accomplice  repudiated  testimony  not  abuse  of 
discretion.— Brown  v.  State,  377. 
4=9944  (Ky.)  Credibility  of  witnesses  not  de- 
termined on  motion  for  new  trial  for  new  evi- 
dence.— Johnson  v.  Commonwealth,  106. 
«=»956(4)    (Mo.)  Evidence  held  to  show  that 
when  defendant  entered  plea  of  guilty  he  was 
misled.— State  v.  Dale,  763;    State  v.   Meyer, 
765. 

4=3956(5)  (Tex.Cr.App.)  Showing  a«  to  tes- 
timony of  absent  witness  held  not  to  make 
denial  of  new  trial  an  abuse  of  discretion. — 
Bocknight  v.  State,  259. 

®=>957(S)  (Ky.)  New  trial  not  authorized  by 
affidavit  of  counsel  as  to  a  juror  telling  him  of 
an  occurrence  during  consideration  of  case. — 
Morgan  t.  Commonwealth,  940. 

ZTV.   JUDGMENT,     SENTENCE,     AND 
FINAL  COMMITMENT. 

4=s982  (Tex.Cr.App.)  No  suspended-  sentence 
following  murder  conviction. — Grissom  t.  State, 
237. 

XV.  AFPEAI.  AND  ERKOB,  AND 
CEBTIOBARI. 

(A)  Form   of    Remedy,    Jnrindletlon,    and 

'  RiBht  of  Review. 

4=»I004  (Ky.)  Right  of  appeal  not  inherent.— 
Owens  T.  Commonwealth,  524. 

(B)  PrenentatloB  a.nd  Reaervatlon  in  Low- 

er Court  of  Oroanda  of  Review. 

4=91032(5)   (Mo.)  Failure  to  allege  ownership 
of  car  broken  into  may  be  raised  in  Supreme 
Court.— State  v.  Morgan,  425. 
4=>I036(I)    (Ky.)  Evidence   admitted  without 
objection  must  be  met  by  motion  to  exclude. — 
Morgan  v.  Commonwealth,  940. 
4=>I036(I)    (MoJ^pp.)   Language  in  ruling  on 
evidence  cannot  be  relied  on  in  absence  of  ob- 
jection.—State  V.  Patterson,  882. 
«=>ia43(2)     (M».)    Objections    insufficient    to 
raise   question   of   unfair  cross-examination. — 
State  V.  Costello,  460. 

4=9 1 044  (Ky.)  Evidence  admitted  without  ob- 
jection must  be  met  by  motion  to  exclude. — 
Morgan  v.  Commonwealth,  940. 
4=>I054(I)    (Mo.App.)  Language  in  ruling  on 
evidence  cannot  be  relied  on  in  absence  of  ex- 
ception.— State  V.  Patterson,  882. 
4=>I054(I)    (Tex.Cr.App.)    Court's  failure   to 
limit  testimony  not  available  on  appeal  when 
not  excepted  to.— Parham  v.  State,  561. 
4=»I056(I)    (Tex.Cr.App.)    Errors   in   charge 
not    excepted   to   not  considered.— Orissom   v. 
State,  2.37. 

4=9l064(i)  (Mo.)  Assignments  that  yerdict 
was  against  evidence,  or  against  law  declared 
in  instructions,  are  too  general. — State  v.  Jack- 
son, 746. 

4=»I0€4(6)  (Mo.)  Error  in  cross-examination 
cannot  be  reviewed,  where  not  presented  by  mo- 
tion for  new  trial. — State  v.  Costello,  460. 
4=>I064(7)  (Mp.)  Where  not  preserved  by  mo- 
tion for  new  trial,  rulings  on  instructions  can- 
not be  reviewed.— State  v.  Costello,  460. 

(D)   Record  and  PraceedinfirB   not  In  Rec- 
ord. 

4=91086(1)  (Tex.Cr.App.)  Record  not  review- 
able when  matters  preliminary  to  judgment  of 
conviction  are  not  shown  in  record.— Hellman 
y.  State,  980. 

4=»I086(3)  (Tex.Cr.App.)  Where  special  judge 
sits  in  criminal  case,  record  must  show  his 
qualification. — Dawes  v.  State,  560. 
€=>I086(I3)  (Tex.Cr.App.)  Appellate  court 
acquires  no  jurisdiction  in  absence  of  showing 
of  entry  of  proper  judgment. — ^Hellman  t.  State, 
980. 


Thompkins  v.  State,  1103. 
4=91086(14)   (Tex.Cr.App.)  Denial  of  contin- 
uance  not  reviewed,   where   record  does   not 
show    reserration    of    exception.- Alarcau    v. 
Bute,  982. 

4=91087(1/2)  (Tex.CrJkpp.)  Record  held  not  to 
show  opinion  of  witnetis  was  admitted. — Mes- 
simer  v.  State,  583. 

4=91090(7)  (Tex.Cr.App.)  Refusal  to  con- 
tinue not  reviewable  without  biU  of  excep- 
tions.—Wallace  v.  Sute,  1104. 
4=>I090(8)  (Tex.Cr.App.)  Error  in  admitting 
evidence  must  be  shown  by  bill  of  exceptionc). 
—Wallace  v.  SUte,  1104. 
4=»I09I(3)  (Tex.CrJkpp.)  BiU  of  exceptions 
held  not  to  show  prejudice  in  cross-examina- 
tion.—Charles  V.  State,  255. 

Bill  held  insuf&cient  to  shew  error  iu  exam- 
inatioa   of  witness.— Id. 

4=91091(4)  (Tex.CrJ^pp.)  Bill  AeU  insufficient 
to  show  error  in  admission  of  evidence. — 
Charles  v.  Sute,  255. 

4=91091(4)  (Tex.Cr.App.)  Bill  of  exceptions  to 
admission  of  evidence  over  general  objection 
must  show  surrounding  circumstances. — Messi- 
mer  v.  State,  583. 

4=91091(8)  (Tex.CrJVpp.)  BiU  of  exceptions 
must  show  that  there  was  not  testimony  jus- 
tifying remarks  of  counsel. — Shrnm  v.  State, 
675. 

4=91091(10)    (Tex.Cr.App.)  Grounds  of  objec- 
tion to  evidence  should  be  stated  in  biU  of  ex- 
ceptions.—Houser  y.  State,  240. 
4=>t09l(IO)    (Tex.Cr.App.)  BiU  of  exceptions 
unavailing,  where  it  cannot  be  understood  to 
which    part   of    recited    evidence    objection    is 
made.— Mayes  v.  State,  571. 
4s>l09l(ll)    (Mo.)    Record  on  appeal  should 
not  be  burdened  with  irrelevant  and  conjectural 
testimony.— State  v.  Adkins,  431. 
4=31092(6)    (Tex.Cr.App.)   BiUs  of  exception 
filed  after  term  time  not  considered. — Pierce  v. 
State  565. 

Failure  to  file  biU  of  exceptions  in  time  no 
effect  upon  biU  filed  within  required  time,  though 
the  bills  are  to  the  same  effect.— Id. 
4=>I092(7)   (Tox.Cr.App.)  BiUs   of   exception, 
not  filed  within   the   time   granted,   cannot   be 
considered. — ^Thompkins   v.    State,   1103. 
4=91092(11)   (Tex.Cr.App.)  BiUs  of  exception 
approved  subsequent  to  making  of  transcript 
will  be  considered  where  transcript  was  made 
out  before  expiration  of  time  for  the  approval 
of  biUs.— Parham  v.  State,  561. 
4=91097(4)    (Tex.Cr.App.)   Statement  of  facta 
necessary   to   review   admission  of  testimony. 
—Clements  v.  State,  1105. 
4=>I099(8)    (Tex.Cr.App.)    Agreed   statement 
not  filed  within  time   owing  to  fault  of  judge 
wUI  be  considered. — Davis  v.  State,  236. 
4=1 102  (Tex.Cr.App.)  Statement  of  facts  cop- 
ied into  transcript  in  a  felony  case  insufficient 
to  constitute  dupUcate. — Narango  v.  State,  564. 
4=91104(6)   (Tex.Cr.App.)  Transcript  not  to  be 
made  out  until  expiration  of  time  for  filing  bills 
of  exception. — Parham  v.  State,  561. 


>III6    (Tex.Cr.App.)    Variances     must     be 

n  by  record. — Wal" 
>l  124(4)   (Tex.Cr.App.)  Where  affidant    as 


shown  by  record. — Wallace  v.  State,  1104. 


to  newly  discovered  evidence  did  not  appear  in 
the  record,  the  matter  wiU  not  be  reviewed. — 
Shrum  v.  State,  575. 

(E)   Aantfrnment    of   Brrora    and    BrIeCa. 

4=91129(3)  (Mo.)  General  assignment  as  to 
rulings  on  evidence  wiU  be  overruled  where 
record  shows  no  error. — State  ▼.  Jackson,  T46. 

(Ct)  Review. 
4=9 1 134(3)  (Ky.)  Court  of  Appeals  cannot  re- 
view action  of  court  in  refusing  to  set  aside  in- 
dictment.— Owens  V.  Commonwealth,  624. 
4=91137(5)  (Tex.Cr.App.)  Error  in  answer  on 
cross-examination  invited  by  query.— Houser  v 
State.  24a 
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»II4I(2)  (Tax.Cr.App.)  Appellant  mast 
overcome  presumption  of  correctnesa  of  denial 
of  new  trial.— Bockuight  v.  State,  259. 
®=3ll44(7)  (Tex.Cr.App.)  Application  for 
continuance  presumed  a  subsequect  one. — Bfit- 
chell  ▼.  States,  983. 

^=>  1 144(12)  (Tex.CrJ^pp.)  Lower  court  pre- 
Bumcd  not  to  have  erred  in  absence  of  state- 
ment.—Watts  v.  State,  558. 
<e=»  1 144(14)  (Tex.Cr.App.)  Trial  court  pre- 
sumed to  have  followed  the  law  in  refusing 
charges. — Grissom  v.  Statfi,  237. 
^=9 1 152(2)  (Mo.)  Overruling  motion  for  eli- 
sor discrefaonary  with  court. — State  v.  Kramer, 
822. 

«=»l  153(3)  (Tex.Cr.App.)  Order  of  testimon; 
diacretionary  with  trial  court. — Uasley  t.  State, 
579. 

<S=>I  158(2)  (Tex.Cr.App.)  On  appeal  from  de- 
nial of  bail,  evidence  wul  not  be  stated  in  de- 
tail.—Ex   parte  Young,  242. 

On  appeal  from  denial  of  bail  the  question 
is  whether  verdict  of  guilty  would  probably  be 
rendered.— H. 

<S=>I  159(2)  (IMo.)  Verdict  will  not  be  reversed 
because  against  the  greater  weight  of  the  evi- 
dence.— State  V.  Gallagher,  485. 
«=>II59(2)  (Mo.)  Verdict  of  guilty  supported 
by  substantial  evidence  will  not  be  disturbed. — 
State  V.  Jackson,  746. 

®=>l  159(2)  (Mo.)  Verdict  conclusive  on  ap- 
peal.-State  V.  Thompson,  789. 
<&=s>l  159(2)  (Tex.Cr.App.)  Appellate  court 
will  uphold  verdict. — Higgins  v.  State,  241. 
®=3l  159(3)  (Ky.)  Verdict  on  conflicting  evi- 
dence will  not  be  set  aside  on  appeal.— Miller 
v.   Commonwealth,  90. 

<e=>t  159(5)  (Tex.Cr.App.)  OonncUaii  not  to  be 
disturbed  because  of  conflicting  evidence  be- 
tween identity  and  aJibi.— Mayes  v.  State,  571. 
®=>II59(5)  (Tex.Cr.App.)  Pindiog  that  value 
of  property  exceeded  $50  not  disturbed.— Alar- 
can  V.  State,  982. 

€='1162  (Mo.)  No  reversal  except  for  preju- 
dicial error.— State  v.  Anglin,  778. 
<S=>I  166(9)  (Tex.Cr.App.)  No  error  in  over- 
ruling application  on  ground  of  absence  of  wit- 
ness who  later  testified. — (Charles  v.  State, 
256. 

Overruling  continuance  harmless,  where  oth- 
er witnesses  testified  to  same  facts. — Id. 
«=s>l  168(2)  (Tex.Cr.App.)  Failure  to  limit  tes- 
timony hekl  not  reversible  error.— Parham  v. 
State,  561. 

«=>l  168(3)  (Tex.Cr.App.)  Defendant's  witness 
being  allowed  to  testify,  rulings  on  questions  as 
to  competency  unavailmg. — Mayes  v.  State,  571. 
«s»l  169(1)  (Ky.)  Statements  to  ofScer  out  of 
presence  of  defendant  A«Id  not  prejudicial.— 
Searcy  v.  Commonwealth,  513. 
<S==>I  169(5)  (Ky.)  Admission  of  incompetent 
evidence  hield  reversible  error  notwithstanding 
court's  subsequent  admonishment  not  to  con- 
sider it. — Stamper  v.  Commonwealth,  1077. 
«s»l(69(6)  (TevCrApp.)  Testimony  of  acts 
of  companions  of  defendant  charged  with  mur- 
der harmless  in  view  of  verdict. — Brown  v. 
State,  252. 

<8=»II69(7)  (Mo.)  Evidence  that  third  person 
had  pleaded  guilty  to  crime  charged  against  de- 
fendants held  prejudicial  error. — State  v.  Stet- 
son, 425. 

«B»i  169(9)  (Tox.Cr.App.)  Admkaion  «f  testi- 
mony held  harmless,  in  view  of  other  testimony 
given.— Narango  v.  State,  564. 
$=>il69(ll)   (Ark.)  Admitting  evidence  of  il- 
legal  cohabitation   prior   to  former  conviction 
held  prejudicial.- Hettle  v.  State,  1066. 
«=3|  170(2)   (Tex.Cr.App.)  Rejection    of    evi- 
dence   of    contradictory    statement    of    former 
testimony  used   on   spcond   trial  held  harmless 
error.— MitcheU  v.  State,  983. 
«=»)  1701/2  (2)   (Mo.)  Question  as  to  relation- 
ship between  codefendants,  if  error,  held  harm- 
less.—State  T.  Gallagher,  466. 


*=» 1 170/2(3)  (Ky.)  No  error  where  court 
sustains  objections  to  incompetent  questions. 
— Wynn  v.  Commonwealth,  9.55. 
«=>li70>/2(S)  (Ky.)  Sustaining  objection  to 
questions  on  cross-examination  of  charaeter 
witness  harmless. — ^Wynn  v,  Commonwe^th, 
955. 

<Ss>  11701/2(6)  (Tex.Cr.App.)  Volunteered 
statement  of  witness  directed  not  to  be  con- 
sidered was  harmless.— Houser  v.  State,  240. 
Unresponsive  answer  of  witness  harmless  to 
defendant  in  view  of  instructions. — Id. 
<&:=>II7I(I)  (Tex.Cr.App.)  Failure  to  court 
trying  murder  case  to  require  opening  state- 
ment by  prosecution  harmless.— Brown  v. 
State,  252. 

4^>l  172(7)  (Mo.)  Instruction  placing  burden 
greater  than  that  required  by  law  on  'the  state 
not  reversible  error.— State  v.  Anglin,  776. 

(H)     DetermUtatlon     and     Dlupvaitlon     of 
Cauae. 

^^1182  (Mo.)  Where  information  proper  and 
record  reveals  no  error,  conviction  must  be  af- 
firmed.—State  V.  Hardin,  412. 
i&=>r(82  (Tex.Cr.App.)  There  being  no  error 
of  record,  conviction  will  not  be  disturbed.— 
Ramirez  v.  State.  1106. 

€=•1 186(4)  (Ky.)  No  reversal  except  for  prej- 
udicial error. — Wynn  v.  (Commonwealth,  955. 

CURTESY. 

^^11(1)  (Mo.^  Acceptance  of  portion  of  pro- 
ceeds of  partition  by  tenant  by  curtesy  estops 
asserting  of  curtesy  interest. — Carson  v.  Hecke, 
850. 

CUSTOMS  AND  USAGES. 

^s>l6  (Ark.)  Local  custom  not  provable  to 
render  landlord  liable  for  failure  to  repair. — 
Rundell  v.  Rogers,  19. 

4s>l8  (Mo.)  Custom  of  long  standing  to  give  ' 
rise  to  a  duty  should  be  pleaded.— Kirkland  v. 
Bixby,  462. 

DAMAGES. 
m.  OBOimiis  Aia>  subjects  of 

OOMPENSATOBT   DAMAGES. 

(A)     Direct     or     Remote,     Contlnsenty     or 
Froapectlve,  CoBseaaencea  or  Losses. 

€=>23    (Ky.)    Profits    reasonably   certain    and 
within  parties'  contemplation  are  recoverable. 
— Union  Cotton  Co.  v.  Bondurant,  66. 
®:»40(2)    (Ky.)   Speculative  profits  not  recov- 
erable.— Union  Cotton  Co.  v.i  Bondurant,  66. 

Profits  from  operation  of  cotton  gin  sufficient- 
ly certain  to  be  recoverable. — Id. 
^=>54  (Tex.Clv.App.)  Mental  suffering  from 
disfigurement  element  of  damages  for  personal 
injuries.— Texas  Electric  Ry.  v.  Whitmore,  644. 
«=957  (Tex.Clv.App.)  Submission  of  issue  as 
to  whether  breach  of  contract  by  defendant 
was  fraudulent  or  willful  held  error;  question 
being  immaterial. — Kirby  Lumber  C«.  v.  Lewis, 
882. 

V.  EXEMPI.ART  DAMAGES. 

€=>89(2)  (Tex.CIV.App.)  Malicious  breach  of 
contract  subjects  wrongdoer  to  exemplary 
damages.— Scheps  v.  Giles,  348. 

Vn.   IKADEQTTATE    AITD    EXCESSIVE 
DAMAGES. 

<S=»I3I(I)  (Tenn.)  $5,000  for  burns  on  arm 
and  face  held  excessive  by  $2,500.— Fairbanks, 
Morse  &  Co.  v.  Gambill,  6. 
«=>I3I(4)  (Mo.App.)  $1,000  verdict  in  favor 
of  female  street  car  passenger  not  excessive. 
—Yates  V.  United  Hys.  Co.  of  St.  Louis,  1034. 
«=»I32(7)  (Ark.)  $1,260  for  injury  to  breast 
and  knee,  probably  permanent,  held  not  ex- 
cessive.— Breashenrs  v.  Arnett,  28. 
<8=>I32(8)  (Tex.Civ.App.)  $15,000  held  not  ex- 
cessive in  action  for  injuries  in  street  car  ac- 
eident.— Texas  Electric  B7.  T.  WhitniAre,  644.    I  p 


of  two  nngers  and  portion  of  hand,  and  reduced 
to  18,000  —Moline  Timber  Co.  v.  Taylor,  371. 
«s>l38  (Ky.)  $700  heid  ezceasiTe  for  injury  to 

Sroperty  by  fire.^Dbeaapeake  &  O.  By.  Co.  t. 
lackbum,  99. 

Vm.  PLEADIKO,  EVIDEHOE.   AITD 

ASSESsianrr. 

(A)  PleadiBK. 

«=9l57(l)  (Ky.)  Instructions  limiting  recov- 
ery to  damages  itemized  in  petition  necessary. 
— Cbesapealie  &  O.  R.  Co.  r.  Blackburn,  99. 

(B)  EvMenee. 

«=3 188(1)  (Mo.App.)  Plaintiff  should  be  ra- 
quired  to  prove  damage  with  all  certainty  case 
permits.^McCaugban  v.  John  Hill  Conat.  Co., 
917. 

(C)  ProeeedlBva  for  Aaacunteiit. 

4=»206(l)  (Ky.)  Court  may  require  plaintiff 
complaining  of  injury  to  undergo  physical  ex- 
amination.—Thomas  V.  Commonwealth,  951. 
«s>208(7)  (Ky.)  Whether  plaintiff  failed  to 
minimize  damages  held  for  jury.— Union  Cot- 
ton Co.  T.  Bondurant,  66. 
$=9216(1)  (Ky.)  Instructions  limiting  recor- 
ery  to  damages  itemized  in  petition  necessary. 
—Chesapeake  &  O.  R.  Co.  ▼.  Blackburn,  99. 
«s»2l6(8)  (Tax.Clv.App.)  Instruction  as  to 
mother's  damages  in  action  for  services  of 
injured  minor  son  held  not  misleading.— Dallaa 
Ry.  Co.  T.  Eaton,  318. 

DEATH. 

I.  EVIDEHCE   OF  DEATH  AMD  OF 
SVRVIVOBSHIP. 

9s»2(l)  (Tex.Clv.App.)  Presumption  of  death 
in  seven  years. — Sovereign  Camp,  Woodmen  of 
the  World,  V.  Piper,  649. 
^s»2(2)  (Tex.Clv.App.)  Absentee  presumed  to 
have  died  shortly  after  leaving  home  for  his 
work.— Sovereign  Camp,  Woodmen  of  the  World, 
V.  Piper,  649. 

<B94  (Tex.Civ.App.)  Evidence  held  to  require 
submission  of  issue  of  absentee's  death. — Jack- 
son V.  Wallace,  676. 

n.   ACTIOHS  FOK  OAV8IHO  DEATH. 

(A)  Rlgrht  ot  Action  and  Defenaea. 

^sIS    (Tex.Con.App.)    Unauthorized   surgical 

operation  held  actionable. — Moss  v.  Rishwortb, 

225. 

4=329  (Mo.)  Husband's    administrator    cannot 

maintain  action  for  wife's  death.— ITreie  T.  St. 

liOuis-San  Francisco  Ry.  Co.,  824. 

<s»3l(6)     (Tex.Civ.App.)    Woman    unlawfully 

cohabiting  with  husband  of  another  not  entitled 

to   sue.— Lopez  t.   Missouri,   K.   &  T.  By.  of 

Texas,  685. 

(D]    Fleadlns   and  Evidence. 

^=372  (Tex.Clv.App.)  Evidence  as  to  condition 
Held  not  improper. — San  Antonio  &  A.  P.  Ry. 
Co.  V.  McGill,  699. 

(B)  Daniav«a,  Forfeiture,  or  Fine. 

<8s999(4)  (Tex.Clv.App.)  $4,000  for  death  of 
husband  held  not  excessive.— tialvcstoo,  EL  & 
S.  A.  Ry.  Co.  ▼.  Price,  628. 


DEEDS. 


See  Mortgages. 


I.  REQUISITES  AITD  VAZ.tDTTT. 

fA)   Ifatnre  and   Baaentlala  of   Conrexanii* 
ea   In  General. 

®=37  (Mo.)  Parent  can  deed  children  a  con- 
tingent remainder. — McFarland  v.  Bishop,  143. 
«=>I7(I)  (Tex.Coni.App.)  Reconveyance  by 
grantee  in  deed  executed  for  immoral  purpose 


valid.— Hall  v.  Edwards,  167. 

HZ.   OOirSTBVOTION  AXD  OFEBA- 

Tioir. 

rD)  Bzeoptloaa  and  Keaorratlonai. 

«=>I39  (Arfc.)  Exception  which  referred  to 
prior  deed  void  for  nncertainty.— ConoUy  r. 
Rosen,  716. 

ZV.   PLEADINO   AMD   EVIDENCE. 

«=arl94(5)  (Tex.ComJ^pp.)  Recording  raises 
l>re8umption    of    delivery.— Berry    ▼.    CSodwin, 

«=92n(l)  (Ark.)  Evidence  held  to  sustain 
finding  of  aged  grantor's  incapacity. — ^Damron 
V.  Bowlen,  38. 

DEPOSITIONS. 

^=s>9l  (Tax.Com.App.)  Competency  of  deposi- 
tion depends  on  status  when  offered  as  evi- 
dence and  not  when  taken. — Berry  v.  Godwin 
191. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;  Wills. 

I.  NATURE  AITD  COURSE  TIT  GEN. 
ERAXh 

^»i7    (Mo.)    Brothers    and    parents    inherit 
from  deceased  sister  remaindermen.— Sorrell  v.  - 
Bradshaw,   1024. 

DISCOVERY. 

XI.  UNDER  8TATUTORT  FBOVI- 

siom. 

(A)  Interrosatorlea    and    Bzamlnatlom    of 
Parties  and  of  Otiier  Persona. 

«=>54  (Tex.Clv.App.)  Notice  of  filing  of  inter- 
rogatories to  parties  or  attorneys  not  required. 
— Stoppelberg  v.  Stoppelberg,  587. 
<S=»70  (Tex.Civ.App.)  Refusal  to  admit  testi- 
mony of  party  who  failed  to  appear  for  taking 
of  deposition  within  discretion  of  court. — 
Stoppelberg  v.  Stoppelberg,  687. 

DISMISSAL  AND  NONSUIT. 

See  Trial,  «=»165. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

4=>8  (Ark.)  Not  required  to  follow  up  appeal*. 
— Ashcraft  v.  State,  876. 

DIVORCE. 

I.  NATURE  AND  FORM  OF  REMEDY. 

S=»l  (Mo.)  Nature  of  proceeding.- Arnold  t. 
imold,  996. 

H.   GROUNDS. 

•$=329  (Mo.App.)  "Indignities"  defined.— Rever- 
comb  V.  Revercomb,  899. 

Accusations,  to  be  indignities,  mnit  be  false 
and  unwarranted.— Id. 

IV.  JURISDICTION,   PROOSBDIXaa. 
AND   REUEF. 

(C)  Pleading. 

«=9|08  (Mo.)  Facts  which  may  be  proved  on- 
der  statutory  allegation  of  indignities  stated. 
—Arnold  v.  Arnold,  990. 

(D)  Bvldenee. 

«=9l30   (Mo.App.)   Husband  held  not  entitied 

to  decree.— CaddcU  v.  Caddell,  873. 

«z>l32   (Mo.App.)   Evidence  of  indignities  in* 

sufficient.— Revercomb  v.  Revercomb,  898. 
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x>->l35  (Mo.)  Evidence  Aeld  insafficient  to 
show  "condonation"  ot  indignities.— Arnold  v. 
Arnold,  006. 

(BS)   Dinmlasal,  Trial  or  Hearliiv,  and  New 
Trial. 

«s>l50(2)  (Mo.)  Special  findinso  Of  fact  may 
not  be  required. — ^Arnold  ▼.  Arnold,  806. 

(F>  Jndarmcat  or  Decree. 

«=s»l56  (Tex.Com.App.)  Interlocutory  judg- 
ment does  not  dissolve  marriafre.— Kinney  v. 
Tri-State  Telephone  Co.,  227. 

Final  judgment  after  death  of  husband  for 
whom  interfocutory  decree  had  been  rendered 
held  not  valid.— Id. 

(G)  Appeal. 
«s>l80  (MoJVpp.)  Wife's  appeal  from  divorce 
decree  not  to  be  dismissed  because  of  husband  s 
8ub«equent  death.— Caddell  v.  Caddell,  873. 
«s»l84(1)  (Mo.)  Declaration  of  law  may  be 
disregarded  on  appeal.— Arnold  v.  Arnold,  090. 
«=>I84(6)  (Mo.App.)  AppeUate  court  in  di- 
vorce suit  must  examine  record.- Revercomb  v. 
Kevercomb,  800.  _.  ^. 

<8=»I84(I0)  (Mo.)  Findmg  on  conflicting  evi- 
dence conclusive  on  appeal.— Hoecker  v.  Hoeck- 
et,  387. 

V.  AUMOmr,  AXXOWAIfCES,  Ain> 
DISPOSITION  or  MtOPERTY. 

<Ss>2li  (Mo.)  Temporary  alimony  within  dis- 
cretion of  trial  court.— Arnold  v.  Arnold,  WH). 
<S=92I3  (MO.)  Temporary  alimony  to  pay 
counsel  fees  will  not  be  granted  to  wife  who 
has  sufficient  means.— Arnold  v.  Arnold,  »Be. 
®=»225  (Mo.)  Allowance  for  counsel  fees  held 
erroneous,  where  wife  had  sufficient  means.— 
Arnold  v.  Arnold,  906.  ,    .    „< 

<g=>240(2)  (Mo.)  Alimony  dependent  on  facts  ol 
particular    ease.— Hoecker    v.    Hoecker.    387. 
®=>240(5)  (Mo.)  Alimony  held  not  excessive.— 
Hoecker  v.  Hoecker.  387. 
«=3240(5)   (Mo.)  $25,000  alimony  *eW  not  ex- 
cessive.—Arnold  V.  Arnold,  006. 
<g=»245(l)   (Mo.)  Alimony   in   gross  not   sub- 
ject to  modification  at  subsequent  term.- Ar- 
nold V.  Arnold,  996.  . 
<S=:3282  (Mo.)  Allowance  of  suit  money  pend- 
ing appeal  will  not  be  considered,  in  absence 
of    motion   for   new   trial.— Arnold   v.   Arnold, 
096. 

®s>286  (Mo.)  Reviewing  court  will  not  con- 
sider allowance  of  suit  money  pending  appeal 
made  by  separate  order  not  appealed  from.— 
Arnold  v.  Arnold,  096.  .... 

«s>287  (Mo.)  Supreme  CJonrt  may  modify  and 
affirm  judgment  below.— Arnold  v.  Arnold,  806. 

VI.  CUSTODY    AMP    StTPPOBT   OF 

CHIXJ>IUBN. 

«=»303(3)  (Mo.App.)  ReputedoD  of  mother  of 
divorced  wife  seeking  to  modify  decree  as  to 
custody  of  child  immaterial.— Bringhurst  v, 
Bringhnrst,  874.  . 

Evidence  held  to  warrant  modification  of  de- 
cree as  to  custody  of  child. — ^Id. 

VII.  OPERATION  AND  EFFECT  OF 
DIVORCE,    AND    RIGHTS   OF 

DIVORCED  PERSONS. 

«s>33l  (Tex.Coiii.App.)  Foreign  decree  for 
alimony  not  entitled  to  full  faith  and  credit 
even  as  to  jilimony  already  due.— Criteser  v. 
Gaffey,   103. 

Foreign  judgment  for  alimony  subject  to 
modification  not  entitled  to  fiUl  faith  and 
credit.— Id. 

DOWER. 

n.  INCHOATE  INTEREST. 
(B)    Bar.  Releaae.  or  Forfeiture. 
4=»52  (Mo.)  Divorce  decree  for  fault  of  hus- 
band does  not  of  itself  divest  wife  of  dower. 
—Arnold  v.  Arnold,  980. 


DRAINS. 


I.  ESTABLISHMENT    AND    MAIN- 
TENANCE. 

^9 14(1)  (Ky.)  Persons  whose  lands  lay  out- 
side of  drainage  area  are  not  entitled  to  be- 
come parties  to  proceedings.— Midkiff  v.  Car- 
ter, 02. 

<8=»I4(2)  (Ky.)  Petition  for  a  drainage  dU- 
trict,  filed  under  the  act  of  1012,  need  not  be 
signed  by  25  per  cent,  of  owners,  as  required 
by  amendment.— Adams  v.  Horn,  05. 
®=3|4(3)  (Ky.)  On  appeal  from  county  court, 
issues  should  be  confined  to  those  raised  there- 
in.—Midkiff  V.  Carter,  02. 

Objectors  to  establishment  of  drainage  dis- 
trict have  burden  of  proof,  viewers'  approval 
making  out  prima  facie  case. — Id. 
«=>I4(3)  (Ky.)  Where  evidence  to  support 
statutory  requirements  for  a  ditch  is  contra- 
dicted, the  question  is  for  the  jury.— Adams  v. 
Horn,  96. 

On  appeal  to  the  circuit  court,  amended  ex- 
ceptions to  establishment  of  district  pertaining 
to  issue  raised  below  may  be  filed. — Id. 
€=360  (Ky.)  Establishment  of  drainage  district 
does  not  preclude  assertion  of  damage  to  land 
outside  its  area.— Midkiff  v.  Garter,  92. 

DRAMSHOPS. 

See  Intoxicating  liquors. 

DUE  PROCESS  OF  LAW. 

See  institutional  Law,  «s»267. 

EASEMENTS. 

n.  EXTENT  OF  RIGHT.  USE,  AND 
OBSTRUCTION. 

9=358(3)  (Ky.)  Owner  of  servient  estate  not 
entitled  to  obstruct  way  with  gates.— Hunt  v. 
Sutton,  84. 

EJECTMENT. 

I.  lUGHT   OF  ACTION  AND  DE- 
FENSES. 

®s>26(l)  (Mo.)  Defendant  can  invoke  equita- 
ble title  acquired  by  predecessor  from  plain- 
U£E.— Bush  V.  Stumpe,  1009. 

ELECTIONS. 

m.  BAIXOTS. 

<St3>l80(7)  (Tex.Civ.App.)  Pencil  mark  through 
names  of  candidates  held  to  indicate  intention 
not  to  vote  for  them.— Stubbs  v.  Moursnnd.  632. 
«=>I90  (Tox.Civ.App.)  Mutilated  ballot  should 
be  counted  if  voter's  intent  can  be  ascertained 
therefrom.- Stubbs  v.  Moursnnd,  632. 

Ballot  containing  partly  erased  lead  pencil 
marks  held  not  "mutilated." — Id. 

IX.  COUNT  OP  VOTES,  RETURNS. 
AND  CANVASS. 

«S3238  (Tox.CIv.App.)  Where  candidate  legally 
elected  special  election  to  determine  tie  will 
not  oust  him.— Stubbs  v..Moursund,  632. 

X.   CONTESTS. 

«=>293(l)  (Tex.Clv.App.)  Ballot  with  erased 
lead  pencil  marks  held  ambiguous,  authorizing 
explanation  by  voter.— Stubbs  v.  Moursund,  632. 

ELECTRICITY. 

®=»|i/2  (Ark.)  On  question  whether  petition- 
ers for  improvement  district  are  majority  in 
value,  railroad  property  considered. — Walton  v. 
Commissioners  of  Light  Improvement  Dist. 
No.  1  of  City  of  Benton,  1056. 

Presumption  that  corporate  officers  had  au- 
thority to' sign  petition  for  improvement  dis- 
trict held  overcome  by  evidence.— Id.  . 

Presumption  of  ownership  by  signers  of^^MJ^^ 
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pr«vement  petition  from  possesBion  of  lands 
or  payment  of  taxes  is  prima  facie  only.— Id. 

Evidence  field  to  overcome  prima  facie  pre- 
sumption of  ownership  of  signers  of  improve- 
ment petition  who  were  in  possession  or  paid 
taxes^— Id. 

<3=3>I6(7)  (Mo.App.)  Lack  of  insulation  held 
not  proximate  cause  of  death. — ^Majors  T.  Ozark 
Power  &  Water  Co.,  601. 

EMBEZZLEMENT. 

«=>48(l)  (T»x.Cr.App.)  Charge  as  to  convic- 
tion if  amount  was  less  than  |50  held  error  in 
view  of  charge  refused.— Herberg  v.  State,  559. 
^=>48(4)  (Tex.Cr.Ami.)  Refusal  of  instruction 
that  deposit  of  check  without  fraudulent  intent 
was  not  conversion  held  error.— Herberg  v. 
State,  559. 

EMINENT  DOMAIN. 

m.  proceedings  to  take  pkop- 

tXltt  and  assess  OOM- 

pensation, 

^s>l67(l)  (Tex.Com.App.)  Gas,  electric  cur- 
rent and  power  companies  cannot  litigate  ques- 
tion of  condemnation  in  suits  against  them  by 
landowners.— Pecos  &  N.  T.  By.  Co.  v.  Malone, 
217. 

iS==>l72  (Tex.Coin.App.)  District  court  has  no 
jurisdiction  to  enter  judgment  of  condemnation 
except  in  cases  stated.— Pecos  &  N.  T.  Ry.  Co. 
v.  Malone,  217. 

®=s>l80  (tex.CIv.App.)  Notice  of  condemna- 
tion proceedings  to  owner  essential. — City  of 
Dallas  V.  Crawford,  305. 

<3=»I96  (Tex.ClvJ^pp.)  Condemnation  proceed- 
ing could  be  instituted  by  city  only  by  petition. 
—City  of  Dallas  v.  Crawford,  305. 
9=9226  (Tex.CIv.App.)  Appointment  of  com- 
mission m  condemnation  proceedings  not  in- 
valid for  lack  of  agreement  between  parties. — 
City  of  Dallas  v.  Crawford,  305. 
^=234(1)  (TexClv.App.)  County  court  could 
not  condemn  land  at  city's  instance  without  re- 
port of  commission.^^ity  of  Dallas  v.  Craw- 
ford, 305. 

IV.  BEMEDIE8  OT  OWNERS  OF 
PROPERTY-. 

«=»266  (Tex.CIv.App.)  Petition  to  cancel  judg- 
ment of  condemnation  held  to  set  up  cause  of 
action  as  distinguished  from  motion.— City '  of 
Dallas  V.  Crawford,  300. 

County  court  with  jurisdiction  of  condemna- 
tion proceedings  proper  court  in  which  to  file 
petition  atttacking  judgment. — Id. 

Infant  owner  not  notified  of  proceedings  not 
required  to  request  new  trial  before  suing  J:o 
set  aside  judgment. — Id. 

Landowner  suing  to  set  aside  judgment  of 
condemnation  not  required  to  ask  dfty  again 
to  institute  proceedings. — Id. 
^=>293(4)  (Ky.)  To  recover  compensation  for 
destruction  of  passway  by  railroad  embankment 
landowners  need  not  prove  title  to  passway  in 
themselves. — ^LouisviHe  &  N.  R.  Co.  v.  Wil- 
liams, 522. 

Destruction  of  passway  in  appropriating  land 
for  railroad  need  not  be  pleaded  in  proceedings 
for  compensation. — Id. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  ®=>221. 

EQUITY. 

See  Cancellation  of  Instruments;  Discovery; 
Injunction;  Partition;  Quieting  Title;  Refor- 
mation of  Instruments;  Sequestration;  Spe- 
cific Performance;  Trusts. 


I.   JURUraiCTIOM,   PRINOIPI.es,   AND 
MAXTWS. 

(A.)    Nature.    Grounds.     Sulijerta,    aa-I    Ex- 
tent of  JnrlsdtctioB  In  Geneml. 

€=339(1)  (Tex.Com.App.)  Having  jurisdiction, 
equity  will  adjust  all  rights  of  the  parties.— 
Speer  v.  Dalrymple,  174. 

(C)  Frinclplen  and  Maxims  of  Evaitr. 

€=365(2)  (Mo.)  He  who  comes  into  eqnity 
must  come  with  dean  hands.— McFatland  \ 
Bishop,  143. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTATES. 

See  Curtesy;  Descent  and  Distribution ;  Dow- 
er; Executors  and  Administrators;  Life  Es- 
tates; Remainders;  Tenancy  in  Common; 
Wills. 

9s>IO(2)'  (Mo.)  Merger  of  equitable  and  legal 
estate.— SorreU  t.  Bradshaw,  1024. 

ESTOPPEL 

n.  BT  BEED. 

(A)  Creation    and    Operation    In    Clenerai. 

®s>l5  (Ma.)  J-oinder  in  deed  pursuant  to  for- 
eign decree  held  not  to  estop  grantor  from  at- 
tacking decree. — Jones  v.  Park,  1018. 
«s»22(2)  (Tex.Clv.App.)  Recital  as  to  con- 
sideration held  relinquishment  of  claims  by 
grantee's  son. — Martin  v.  Martin,  291. 

Recital  constituting  relinquishment  by  gran- 
tee's sou  estopped  him  to  claim  father's  other 
land.— Id. 

(B)  Estates  and  Hlarhts  Snbse^oentlr  Ao- 

(liilred. 

^947  (Mo.)  Conveyance  carries  after-acquired 
interest— SorreU  y.  Bradshaw,  1024. 

in.  EQVITABI.E  ESTOPPEIk 
(A)  Natnre  and  Essentials  la  Oemeral. 

<8=s>52  (Mo.)  Defined.— Hodde  ▼.  Hahn,  799. 
(gi»62(3)    (Mo.)    That  treasurer   provided   her 
own  office  held  not  to  estop  the  county  from 
denying  liability  therefor.— Buchaiian  t.  Bail^ 
County,  1002. 

(B)  Grounds  of  Estoppel. 

4=363  (Tex.CIv.App.)  Assertion  of  one  ground 
for  refusing  to  carry  out  broker's  contract  of 
sale  does  not  preclude  reliance  on  another.— 
Brown  v.  Musgrave,  606. 

<&=»68(2)  (Ark.)  Father,  suing  as  next  friend, 
estopped  from  making  claim  for  child's  services. 
— Moline  Timber  Co.  v.  Taylor,  371. 
€=>94(l)  (Tex.CIv.App.)  Recording  chattel 
mortgage  does  not  estop  one  not  a  party  and 
ignorant  of  its  contents. — Smith  v.  Coburn,  344. 

(B)  Pleadlns,  Elvldenee,  Trial,  and  Rc- 
,  vle^v. 

«s>ll8  (Tex.Civ.App.)  Evidence  h^sld  to  show 
that  claimant  did  not  know  property  was  includ- 
ed in  mortgage.— Smith  v.  Coburn,  844. 

EVIDENCE. 

See   Criminal  Law,   ®=9304r-665;   Depositions; 

Discovery;  Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal   and   Error. 
Reception  at  trials  see  Criminal  Law,  ^saStS- 
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X.  JVDICIAI.  NOnOE. 

«=»l  (Ky.)  "Judicial  knowledge"  defined.— 
RUey  T.  Wajlacc,  1085. 

$=»5(l)  (Ky.)  Judicial  notice  taken  of  what- 
ever ahoiild  be  known  within  jurisdiction. — 
Riley  v.  Wallace,  1085. 

<&=>e  (Ark.)  Appellate  court  takes  notice  ot 
laws  of  nature.— Murphy  v.  Murphy,  721. 
9=s>7  (MO.App.)  Judicial  notice  taken  that  elec- 
tric wire  insulation  will  not  withstand  shock  of 
tree  falling  on  It. — ^Majors  v.  Ozark  Power  & 
Water  Co.,  501. 

^=>9   (Ark.)   Appellate  court  takes  notice  of 
laws  of  physics.— Murphy  t.  Murphy,  721. 
^S9l8  (Mo.)  Courts  take  judicial  notice  of  in- 
crease of  real  estate  values. — Arnold  ▼.  Arnold, 
906. 

®=3l8  (Mo.App.)  Judicial  notice  taken  of  de- 
creased purchasing  p»wer  of  money. — ^Yateg  t. 
United  Rys.  Co.  of  St.  Ixrals,  1034. 
^=»I8  (Tex.Civ.App.)  Court  judicially  knows 
value  of  cotton  depends  on  Us  grade. — Smith 
V.  Coburn,  344. 

«=»20(l)  (Tex.Civ.App.)  That  development  is 
inducing  consideration  to  lessor  in  oil  and  gas 
lease  is  common  knowledge. — ^Toung  v.  Jones, 
691. 

«=>28  (Ky.)  Judicial  notice  of  legislative  acts 
enjoined  by  statute.— Riley  v.  Wallace,  1085. 
«=>35  (IMo.)  No  judicial  notice  taken  of  sister 
state  statutes.— First  Nat.  Bank  v.  Security 
Mut.  Life  Ins.  Co.  of  Bingbamton,  N.  Y.,  832. 
«3»43(l)  (Ky.)  Chancellor  could  not  know 
witnesses  gave  faUe  testimony  to  justify  pro- 
ceedings.— Riley  v.  Wallace,  1085.  • 
e=s>48  (IHo.)  The  court  will  not  take  judicial 
notice  that  room  furnished  a  county  treasurer 
was  insufficient.— Buchanan  t.  Ralls  County, 
1002. 

«=»49  (Ky.)  Judicial  notice  of  official  signa- 
tures enjoined  by  statute.— Riley  v.  Wallace, 
1085. 

n.  PRESXXMFTIONS. 

<S=»67(I)  (Mo.)  Conspiracy  to  defraud  creditor 
presumed  to  be  continuous,  and  to  include  pur- 
chase from  buyer  at  sherifTs  sale.- First  Nat. 
Bank  v.  Wilson,  381. 

^»76  (Mo.)  Defendant's  failure  to  testify 
casts  suspicion  on  his  claims. — Sanders  v.  Kas- 
ter,  138. 

4s>82  (Mo.)  Foreign  court  presumed  to  have 
jurisdiction  of  proceedings  forming  basis  of  suit 
in  this  state.— Jones  v.  Park,  1018. 
«S983(I)  (Tex.Cr.App.)  Courts  wiU  take,  ju- 
dicial notice  that  Lieutenant  Governor  was  duly 
elected  and  had  qualified.- Ex  parte  Roselle, 
248. 

Presumption  of  regularity  of  acts  of  acting 
Governor.— Id. 


TV.  BELEVAK CT,  MATERIAUTT,  AND 
OOMFETENCT   IN   OENEBAI.. 

(C)    Slinllox   Vmctu    and    Transactions. 

«=9l30  (Ark.)  That  husband  sent  home  money 
for  insurance  dues  no  evidence  of  their  pay- 
ment, being  res  inter  alios  acta. — Royal  Neigh- 
bors of  America  v.  McCullar,  708. 

(B)  Competeney. 

®=>I53  (Mo.App.)  Error  to  exclude  testimony 
of  claim  agent  that  none  of  defendant's  em- 
ploy£«  knew  of  alleged  assault  on  plaint. ft  by 
defendant's  conductor.— Brown  v.  United  Rys. 
Co.  of  St.  Louis.  890. 

«s>l55(l)  (Tex.Civ.App.)  Admission  of  illegal 
evidence  does  not  authorize  similar  evidence  for 
adversary. — Massey  v.  Allen.  682. 
«s»i55(8)  (Mo.App.)  Tetters  of  plaintiff  ad- 
missible in  trespass  and  negligence  case. — Mc- 
Canghan  v.  John  HiU  Const.  Co.,  917. 


V.  BEST  Airo  SEOONBABT  EVI- 
DENCE. 

^=>I82  (Mo.)  Parol  evidence  of  letter  admis- 
sible where  letter  is  shown  not  to  be  in  exist- 
ence.—Hunter  V.  Weil,  472. 

Vn.  ADMISSIONS. 

(A)  Nature,  Form,  and  Incidents  In  b'en- 

eral. 

(S=s208(2)   (Ark.)  Record  of  another  suit  ad-     * 
missible   to   ^how   knowledge   of  certain   facts 
on  the  part  of  defendant.— New  Coronado  Coal 
Co.  V.  Jasper,  22. 

9=3213(2)  (Mo.)  Testimony  not  inadmisdble 
as  offer  of  compromise. — Bush  v.  Stumpc,  1008. 
<8=32I5(I)  (Mo.App.)  Affidavits  for  tax  re- 
turns admissible  as  admission  to  show  value  of 
damaged  goods  In  negligence  case. — McCaughan 
V.  John  HUl  Const.  Co.,  917. 
®=s>2l9(l)  (Tex.Com.App.)  Absence  of  vendor 
may  be  considered  in  proper  case  as  evidence. 
— Durham  v.  Houston  Oil  Co.  of  Texas,  161. 

(B)  By    Parties    or    Otiiers    Interested    In 

Bvent. 

<S=3222(3)  (Tex.Civ.App.)  Admission  of  defend- 
ant admissible  as  against  him. — Stoppelberg  v. 
Stoppelberg,  587. 

«=>222(r0)  (Tex.Clv.App.)  Ex  parte  state- 
ment of  defendant  in  cross-action  inadmissible 
on  plaintiff's  behalf.— Theuber  v.  Marek,  293. 

(D)  By  Asents  or  Other  Representatives. 

«=s>243(2)  (Ark.)  Admissions  of  agent  after 
transaction  inadmissible  against  principal. — 
Frolich  v.  Hicks.  373. 

«=9248(6)  (Tex.Com.App.)  Statement  of  hus- 
band in  derogation  of  title  of  wife  to  notes  re- 
ceived for  community  land  could  not  affect  her 
rights.- Earhart  v.  Agnew,  188. 
9=»253(l)  (Tex.Civ.App.)  Declarations  of  con- 
spirators in  furtherance  of  the  common  design 
are  admissible  against  others. — Wells  v.  Scales, 
303. 
Letter  by  coconspirator  admissible.— Id. 

Vm.  DECUUtATIONS. 

(A)   Nature.  Form,  and  Incidents   In  Gen- 
eral. * 

9=3271(7)  (Mo.)  Trustor's  declarations  as  to 
contents  of  deed  held  inadmissible  as  self-serv- 
ing.—McFarland  V.  Bishop,  143. 
<8=>274(ll)  (Tex.Clv.App.)  Statements  of  de- 
ceased remote  grantor  in  possession  of  land, 
against  his  interest,  admissible  in  boundary  dis- 
pute action.— Barlow  v.  Greer,  301. 

(B)  By  Decedents  Acalnst  Interest. 

9=3278  (Mo.)  Admissions  of  decedent  as  to  gift 
admissible  to  characterize  defendant's  posses- 
sion.- Coshow  v.  Otey,  804. 

IX.   HEARSAY. 

9=3317(4)  (Mo.)  Trustor's  declarations  as  to 
contents  of  deed  held  inadmissible  as  hearsay. 
— McFarland  v.  Bishop,  143. 

X.  DOCVMENTABT     EVIDENCE. 

(D)    Production,    Anthenttcatlon,    and   E!f- 
fect. 

9=>383(7)  (Mo.)  Plaintiff  not  bound  by  deeds 
to  which  he  is  not  a  party.- Stewart  v.  Omaha 
Loan  &  Trust  Co.,  808. 

XI.    PAROL  OB  EXTRINSIC  EVIDENCE 
AFFECTING   WBITIN08. 

(A)   ContradlotluK,  VaryliiK,  or  Addlna;  to 
Terms    of  'Written    Instrament. 

9=:4I0  (Ark.)  Parol  evidence  admissible  to 
add  to  contract,  where  memorandum  is  not 
signed  as  required  by  statute  of  frauds. — Mc- 
Corkle  V.  H.\.  (3ochran  Co.j,|fby  UoOglC 
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«=>4I9(I)   (T«x.Clv.App.)  Coosideratioii    may 

not  be  varied  by  parol  if  oontraoHial  in  nature. 
— D.  Sullivan  &  Co.  v.  Schreiner,  314. 
«s»4l9(2)  (Tex.Civ.App.)  Recital  of  deed  as 
to  consideration  contractual  and  subject  to 
parol  evidence  rule.— Martin  v.  Martin,  291. 
4e5>4I9(2)  (Tax.Civ.App.)  Consideration  for 
deed  may  be  shown  b;  parol.— D.  Sullivan  &  Co. 
T.  Schreiner,  814. 

(B)  InvAlidatinK  Writtca  Immtrumt^mt. 

4=>43l  (Tex.Com.App.)  Nondelivery  of  writ- 
ten instrument  may  be  shown  by  parol. — Speer 
T.  Dalrymple,  174. 

9=3432  (IMcApp.)  Proof  of  understanding  note 
not  to  bo  paid  admissible  on  issue  of  no  con- 
sideration and  accommodation. — Central  Nat. 
Bank  v.  Walterscheid,  912. 
«s»434(l2)  (Tex.Com.App.)  Parol  testimony 
aa  to  fraud  and  rescission  therefor  held  admis- 
sible.—Speer  T,  Dalrymple,  174. 

(C)   Separate  or   Subseaneat  Oral  Asree- 
meat. 

9=3441(1)  (Ark.)  Oral  agreements  and  ante- 
cedent writings  merge  in  subsequent  written 
contract. — ^Harrower  ▼.  Insarance  Co.  of  North 
America,  39. 

9s>44l(l)  (Tex.Clv.App.)  Parol  evidence  to 
contradict,  change,  or  add  to  written  contract, 
inadmissible.— D.  Sullivan  &  Co.  ▼.  Schreiner, 
314. 

9=s>44l(7)  (Tex.Clv.App.)  Parol  evidence  con- 
tradicting writing  inadmissible. — EUerd  ▼. 
Sodeberg,  674. 

9=3441(8)  (Tex.Clv.Appb)  Froriaion  of  deed 
that  debts  were  not  released  could  not  be  con- 
tradicted by  parol.— D.  Sullivan  &  Co.  v. 
Schreiner,  314. 

9s»44l(l3)  (Ark.)  Oral  contract  merged  in 
written  contract.— Harrower  v.  Insurance  Co. 
of  North  America,  39. 

9=>44I(I3)  (Mo.App.)  Right  of  cancellation  to 
be  determined  from  terms  of  contract,  and  not 
from  oral  oromisea.— State  ex  rel.  Ohom  v. 
Hudson,  1049. 

9==>442(l)  (Ky.)  Parol  evidence  admissible 
when  written  contract  is  incomplete. — White 
Sewing  Mach.  Co.  v.  Smith,  81. 
9=»442(l)  (Tex.Clv.App.)  Parol  evidence  ad- 
missible when  contract  incomplete. — D.  Sullivan 
&  Co.  V.  Schreiner,  314. 

9=3445(2)  (Tex.Com.App.)  Written  contract 
of  sale  could  not  be  modified  as  to  price  by 
parol.— Barreda  v.  Craig,  Thompson  &  Jeffries, 
177. 

Xn.  OPINION  EVIDENCE. 

(A)  Conclunlons  and  Opinions  of  'Wttneaa- 
ea  tu  General. 

9=>472(ll)  (Mo.App.)  Question  to  purchaser 
whether  plaintiff'a  efforts  induced  him  to  buy 
properly  excluded. — Shortridge  v.  Raiffeisen, 
1031. 

9=a483(l)  (Ark.)  Capacity  of  engine  not  mat- 
ter calling  for  expert  uiowledge. — Frolicb  v. 
Hicks,  373  . 

9=3483(1)  (Mo.)  Opinion  as  to  suitability  of 
room  for  county  office  not  competent — Bu- 
chanan V.  Ralls  County,  1002. 

(B)  Subjects  of  Expert  Tentiatoay. 

9=>SI  I  (Ark.)  Expert  witnesses  may  testify  as 
to  genuineness  of  disputed  handwriting. — ^Mur- 
phy V.  Murphy,  721. 

9:»5I9  (Ark.)  Capacity  of  engine  not  matter 
calliug  for  expert  knowledge. — Frolich  v.  Hicks, 
373. 

(C)  Coatpetenor  of  Bzperts. 

9=3335  (Ky.)  Opinion  as  to  injury  whidi 
might  result  from  drainage  district  can  be  giv- 
en only  by  qualified  person.— Midkiff  v.  Carter, 


Xm.  EVXDEHCE  AT  VOMMBB,  TBIAK 
OR  IN  OTHER  PROCEEDINO. 

9=3581  (Mo.App.)  Transcript  of  testimony  on 
former  trial  of  absent  wltfiess  properly  admit- 
ted.—Scott  V.  American  Ins.  Co.,  1047. 

XrV.   WEIGHT  AND  mnPITCrENCT. 

9=3587  (Tex.Com.Ap|l.)  Circumstantial  evi- 
dence must  hare  probative  force  coaatitnting 
basis  of  inference. — Baker  v.  Loftin,  196. 
9=3589  (Ark.)  Jury  not  required  to  accept  un- 
contradicted testimony  of  party. — Inter-State 
Buaineas  Men's  Ace  Ass'n  v.  Sanderson,  51. 
^^589  (Mo.App.)  Jury  cannot  find  contrary 
to  evidence  arbitrarily.— Crain  v.  McKinley.  49a. 
9=3590  (Tex.Ciy.App.)  Court  could  disregard 
testimony  of  interested  vritness. — House  v. 
House,  322. 

9=3601(4)  (Tex.Civ.App.)  Proof  that  tort- 
feasor bought  crop  as  a  certain  grade  h^M  to 
warrant  finding  of  grade.— Smith  ▼.  Cobom, 
344. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  ^=3544. 

I.   NATTTRE,    FORM,    AND    CONTENTS 
IN  GENERAI,. 

9=»7  (Tex.Clv.App.)  Exceptiona  to  refusal  to 
sabmit  special  issue  held  too  general  to  be  con- 
sidered.- Bost  v.  Riggers  Bros.,  1112. 

n.   SETTLEMENT,  SIGNING,  AND  FH^ 
ING. 

9=>54  (Tex.Clv.App.)  Bystanders'  bills  filed 
after  term  and  unverified  cannot  be  considered 
— Scheps  V.  Giles,  34S. 

9=>56(l)  (Ark.)  Bill  must  be  presented  to  chan- 
cellor for  approval.— Blackford  v.  Gibson,  3t57. 
9=356(2)  (Ark.)  Authentication  of  bill  keU 
sufficient.— Uarger  v.  Harger,  736. 

EXECUTION. 

II.  PROPERTY  SURJECT  TO  EX- 
ECUTION. 

9=341  (Mo.)  Legal  title  of  trustee  cannot  be 
sold  on  execution. — Sorrell  t.  Bradshaw,  1024. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;  Wills. 

tV.  GOIXEOTXON  AMD  MAMAOEBCENT 

OF  ESTATE. 

(A)  la  Geaeral. 

9=386(1)  (Tex.Clv.App.)  On  defaalt  of  one  of 
series  of  vendor's  lien  notes  adminiatrator  may 
exercise  option  of  declaring  all  due. — Duenkel 
v.  AmariUo  Bank  &  Trust  Co.,  ©70. 
9=>86(4)  (Tex.Clv.App.)  Agreement  by  admin- 
istrator to  extend  time  unauthorized. — Duenkel 
V.  AmariUo  Bonk  &  Trust  Co.,  670. 
9=387  (Tex.Clv.App.)  Administrator  held  not 
authorized  to  make  agreement  as  to  prioritv  of 
liens.- Duenkel  r.  AmariUo  Bank  &  Trust  'Co., 
670. 

V.  AIXOWANOES  TO  SURVIVING 

WIFE,  HUSBAND,  OR 

CHELDREN. 

9=3 1 75  (Mo.)  Right  to  quarantine  relates  to 
maiiKion  on  land  at  husband's  death. — Deck  v. 
Wofford,  443. 

XI.  ACOOUNTnro  and  settixment. 

(B)    statins,    Settlinic.    Opealaic.    aad    Re- 
view. 

9=3514  (Ky.)  Widow  who  mistakenly  failed  to 
claim  exemption  and  expenditure  enUUed  to 
allowance  in  later  account.— B«a  t.  Rowe,  lOiO. 
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Zn.  FOBEION  AMD  AHCILLAJBtY  AD- 
lONISTSATIOM. 

•s>5l9(l)  (Mo.)  Foreign  executor  cannot  col- 
lect note  given  by  resident  and  secured  by  prop- 
erty in  state.— Hartnett  v.  liangan,  403. 
«=»5I9(I)  (Tex.Clv.App.)  Texas  administra- 
tor alone  has  authority  to  make  contracts  as 
to  dispositioD  of  property  in  that  state. — Dnen- 
kel  T.  AjuariUo  l^ank  &  Trust  Co.,  670. 

EXEMPTIONS. 

See  Homestead:  Taxation,  <8s>237. 

X.  NATXTBE    AIO)    EXTElTr. 
(O  Property  and   Rlskta  ESxemvt. 
4a>48(2)   (Teo(.Civ.App.)  Compensation  agreed 
on  after  service  "current  wages,"  wiUiin  ex- 
emption provision. — Lee  v.  Emerson-Branting- 
ham  Implement  Co.,  283. 

EXPLOSIVES. 

4s>7  (Teaii.)  Proximate  cause  of  injury  held 
for  jury.— Fairbanks,  Morse  &  Co.  v.  Gam- 
biU,  5. 

Not  contribatoiy  negligence  in  Uw  to  use 
kerosene  to  kindle  fire.— Id. 

EXTRADITION. 

n.  INTEBSTATE. 

€=>34  (Tm.Cr.App.)  Where  requisition  shows 
affidavit  in  demanding  state,  and  demand  is 
made,  requirements  of  law  are  met, — Ex  poirte 
Roselle,  248. 

4=>36  (Tex.Cr.App.)  Not  necessary  that  there 
be  a  certified  copy  of  complaint  and  indictmept 
BccompctnyinK  warrant— Ex  parte  Roselle,  248. 

FACTORS. 

See  Broken. 

4=sl  (Ark.)  Nature  of  the  business  of  a  "fac- 
tor," stated;  "commission  merchant." — G.  H. 
Hammond'  Ca  v.  Joseph  Mercantile  Co.,  27. 

FALSE  IMPRISONMENT. 
z.  onrii.  MABixmr. 

(▲)  Aeta  Oonstttatlnar  Palae  Iiiii»rlaonment 
siMI  lilablllty  Therefor. 

^=98  (Ky.)  Refusal  to  take  prisoner  before 
police  judge  keW  actionable.— Satterly  v.  Thorn- 
ton, 1088. 

FALSE  PRETENSES. 

®=3l7  (Mo.)  Obtaining  money  by  matching 
coins  held  false  pretense,  and  not  larceny.— 
State  V.  Anglin,  776. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «s>180. 

FIRES. 

See  Railroads,  «:»459-484. 

FORGERY. 

e=>5  (Mo.)  Intention  of  defendant,  accused  of 
making  false  entries  in  books  of  corporation, 
immaterial.— State  v.  Plotner,  767. 
4=3 1 5  (Mo.)  "Person  dealing  with  corpora- 
tion" as  to  making  false  entries  must  be  one 
representing  the  adverse  side  of  a  transaction 
with  the  corporation.— State  v.  Plotner,  767. 

Persons  held  "dealing"  with  bank,  within  stat- 
ute denouncing  false  entries  in  books  delivered 
to  "person  dealing  with  corporation." — Id. 

Bank's  cash  journal  not  "delivered"  to  de- 
positor, within  statute  denouncing  forgery,  by 
permitting  them  to  examine  the  book. — Id. 


Books  of  bank  may  be  "deUrered*  by  tem- 
porary transfer  of  actual  and  absolute  control 
of  a  book. — Id. 

Bank  books  "delivered"  to  person  dealing 
with  such  bank  by  examination  thereof  by  bank 
examiners. — Id. 

Statute  denouncing  making  of  "false  entries" 
violated  by  making  single  false  entry. — Id. 
^^21    (Mo.)   Defendant  held  guilty  on  cocon- 
spirator making  false   entries  in  bank  book. — 
State  V.  Plotner,  767. 

®=>27  (Mo.)  Information  charging  forgery  by 
making  false  entries  in  book  of  bank  held  de- 
fective.—State  V.  Plotner,  767. 
€=>34(8)  (Tex.Cr.App.)  Difference  between 
"BickereU"  and  "Bicknell"  as  forged  name  is 
fatal  variance.— Wallace  v.   State,  1104. 

FORMER  JEOPARDY. 

See  Criminal  Law,  (e=»170-204. 

FRAUD. 

See  Frauds,   Statute  of;  Fraudulent  0>nvey- 
ances. 

I.  DECEPTIOir     OOHSTITVTnrG 

FBAPP,  Airo  UABILITT 

THEREFOR. 

€=9 1 2  (Ark.)  Actionable  misrepresentations  de- 
fined.—Lilly  V.  Barron,  712. 

FRAUDS,  STATUTE  OF. 

in.  PROMISES  TO  ANS'WER  FOBf>- 
DEBT,  DEFAUI.T  OR  MISOAR- 
RIAOE    OF    ANOTHER. 

<3=>23(3)  (Ark.)  Recital  of  mortgages  took 
transaction  out  of  statute. — Smith  v.  J.  M. 
Taylor  &  Co.,  1062. 

V.  AGREEHEXTS  NOT  TO  BE  PER- 
FORMED WlTHlIf  ONE  TEAR 
OR  DURING  LIFETIME. 

9s>45(l)  (Ark.)  Contract  to  insure  for  a  year, 
providing  for  issuance  of  other  policies  for 
three  years,  within  statute.— Harrower  v.  In- 
surance Co.  of  North  America,  89. 
®=»53  (Mo.App.)  Oral  contract  for  lease  for 
year  to  begin  at  future  date  held  void.— Todd  v. 
Fitzpatrick,  888. 

Vm.   REQUISITES  AND  SUFFIGIENCS 
OF  WRITING. 

®=3|I0(I)  (Ark.)  Offer  to  sell  ]»ni  in  county 
held  sufficiently  definite.— Skinner  v.  Stone,  360. 

fX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

«=>I23(2)  (Mo.App.)  Remedy  of  tenant  for 
one  year  to  begin  at  future  date  stated. — ^Todd 
V.  Fitzpatrick,  888. 

9=>I29(4)  (Mo.App.)  Possession  under  valid 
lease  not  part  performance  taking  subsequent 
lease  out  of  statute.- Todd  v.  FitEpatrick, 
888. 

|@==>I3I(I)  (Tex.Com.App.)  Agreement  to  sur- 
render term  having  more  than  one  year  to  run 
must  be  in  writing.— Gardner  v.  Sittig,  1090. 

X.   PIXADINO,  EVIDENCE.  TRIAL, 
AND  REVIEW. 

<e=9l50(l)  (Ark.)  Statute  properly  raised  by 
demurrer. — Harrower  v.  Insurance  Co.  of  North 
America,  39. 

.€=9l52(i)    (Ark.)  Not  required  to  be  pleaded 
where  plaintiff  declares  on  written  contract  and 
defendant  denies  it— McCorkle  v.  H.  K.  Coch- 
ran Co.,  34. 
<@=3l59  (Ark.)  Peremptory  instruction  on  con- 


flicting   evidence,    error.— McCorkle   y.    H.    K.  t 
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nrvAUD. 

(D)  ladebtedneim,   IniiolT«iieT>  and  Intent 
of  Grantor. 

«=35l(l)  (Tex.Clv.App.)  Creditor*  without 
interest  in  exempt  property. — Lee  T.  Emerson- 
Brantinghaiu  Implement  Co.,  283. 
«=3S7(5)  (Tex.Com.App.)  Solvent  husband 
had  right  to  transfer  notes  to  wife.— Earhart 
T.  Agnew,  188. 

(K)  Connideratlon. 

^977  (Mo.)  One  making  fraudulent  convey- 
ance of  realty  to  brother  who  subsequently 
purchased  from  purchaser  at  sheriff's  sale  for 
small  consideration,  title  acquired  tainted  with 
original  wrong. — Eirst  Nat.  Banlc  v.  Wilson, 
381. 

«=»87(2)  (Tex.Clv.App.)  Delivery  by  insol- 
vent of  value  in  excess  of  debt  fraudulent  and 
void. — Lee  v.  Emeraon-Brantingham  Implement 
Co.,  283. 

(G)   Reservationa  and  Trasta  for  Grantor. 

<S=3nO(6)  (Mo.)  Deed  of  trust  held  not  void 
in  BO  far  as  to  use  of  grantor's  children. — ^Mc- 
Farland  v.  Bishop,  143. 

n.  RIGHTS  AND  UABIUTIES  OF 

PARTIES  AND  PURCHASERS. 

(A)   Orldnal   Parties. 

«s>172(2)  (Mo.)  Deed  of  trust  to  grantor's 
use  will  not  be  canceled  in  action  for  grantor's 
benefit.— McFarland  v.  Bishop,  143. 
<S=3l72(4)'(Mo.)  Deed  of  trust  not  void  as  a 
conveyance  to  grantor's  use.— McParland  y. 
Bishop,  143. 

<@=3l74(l)  (Tex.Com.App.)  Grantee  mi^  re- 
cover possession  though  conveyance  fraudulent. 
—Hall  V.  Edwards,  167. 

<S=»I8I(I)  (Tex.Clv.App.)  Seller  to  insolvent 
debtor  not  liable  to  creditors  for  purchase  mon- 
ey.— ^Lee  V.  Emerson-Brantingham  Implement 
Co.,  283. 

^» 1 82(5)  (Mo.)  Purchaser  under  sheriff's 
sale  held  trustee  for  creditor  of  original  owner. 
—First  Nat.  Bank  v.  Wilson,  881. 

GAMING. 

I.   OAMBI.INO    CONTRACTS   AND 
TRANSACTIONS. 

(A)    Nature    and    Validity. 

9=»I9(I)  (KyO  Note  for  gambling  debt  void 
even  in  the  hands  of  bona  fide  purchaser. — ^Levy 
V.  Doerhoefer's  Ex'r,  515. 

(B)  Rlsltts    and    Remediea   of   Partlea. 

«=>26(l)  (Me.App.)  Purpose  of  statute  au- 
thorizing recovery  of  losses  is  to  aid  criminal 
law.— Cafferata  v.  Ginnochio,  867. 
€=326(3)  (Mo.App.)  Horse  racing  is  "gam- 
ing. "—Cafferata  v.  Ginnochio,  867. 
$=>30  (Mo.App.)  Loser  cannot  recover  from 
his  agent  to  make  wager.— Cafferata  v.  Gin- 
nochio, 867. 

GARNISHMENT. 

I.   NATURE  AND  GROUNDS. 

€=>l  (Tex.)  Statute  must  be  strictly  followed. 
— Buerger  v.  Wells,  151. 

^=>9  (Tex.)  Plaintiff  cannot  call  stranger  on 
a  writ  of  garnishment  of  a  fund  where  either  of 
defendants  have  property  in  the  state  subject 
to  execution. — Buerger  v.  Wells,  151. 

H.  PERSONS    AND    PROPERTT   SUB- 
JECT TO  GARNISHMENT. 

^^51  (Mo.App.)  Where  garnishment  debtor 
could  not  cduntermand  assignment,  assignee's 


ureaitor  cannot  assign  part  of  fund  witbout 
debtor's  consent  but  plaintiff  in  garnishment 
cannot  raise  objection. — Id. 

in.  PROCEEDINGS   TO   PROCURE. 

9=>88  (Tex.)  Affidavit  in  suit  against  two  de- 
fendants must  allege  neither  h{is  property  with- 
in state.— Buerger  v.  Wells,  151. 

V.  I.IEN  OF  GARNISHMENT  AND 
XXA.BII.ITT  OF   GARNISHEE. 

9=>I05  (Mo.App.)  Garnishment    creditor    has 

same    right    against    garnishee    as    defendant 

has.— Roberts  v.  Hodges,  859. 

9=9107  (Ark.)  Creditor  first  serving  acqaires 

prior  lien.— Good  t.  State  Line  Oil  &  Gas  Co., 

354. 

VI.  PROCEEDINGS   TO   SXTFPORT   OR 
ENFORCE. 

4=9l32  (McApp.)  Interplea  statute  directory 
only,  and  garnishee  may  defend  that  fund  be- 
longs to  the  third  party.— Taylor  t.  DoUins, 
1040. 

<S=»IS7  (Tex.Con.App.)  Garnishee  may  de- 
posit money,  require  defendant  to  interplead, 
and  restrain  enforcement  of  judgment  in  an- 
other court. — North  Britfah  &  Mercantile  Ins. 
Co.  of  London  &  Edinburg  v.  Elaras,  208. 
€=»I58  (Mo.App.)  Denial  of  garnishee's  answer 
should  state  cause  of  action,  and  a  reply  should 
be  served.— Taylor  v.  DoUins,  1040. 

Vm.   CLAIMS  BY  THIRD  PERSONS. 

«=92I8  (Tex.Clv.App.)  Proceeds  of  seUer's 
deaft  on  buyer  delivered  to  assignee  of  seller's 
account  against  buyer  held  to  belong  to  aasisnee 
intervener. — Gateway  Produce  Co.  v.  Sunset 
Fruit  &  Produce  Co.,  654. 

GIFTS. 

I.   INTER   VIVOS. 

^=35  (2)  (Tex.Olv.App.)  Evidence  held  to  show 
sale  of  land  and  not  a  gift. — ^Newcom  v.  Ford, 
591. 

®=>34  (Tex.Clv.App.)  Conditional   promise    to 
give  not  enforceable. — Newcom  v.  Ford,  591. 
4=343  (Tex.Civ.App.)  Maker  of  note  not  lia- 
ble when  holder  delivers  it  to  him  as  a  gift. — 
Newcom  v.  Ford,  502. 

GOOD  WILL 

<S=32  (Mo.)  "Good  will"  of  failing  business  an 
imaginary  quantity. — Hodde  v.  Hann,  799. 

GUARANTY. 

See   Indemnity. 

GUARDIAN  AND  WARD. 

m.   CUSTODY  AND  CARE  OF  WARD'S 
PERSON   AND   ESTATE. 

<8=»30(3)  (Tex.Coin.App.)  Pension  is  "estate" 
expendable  only  on  court  o^der.— Anderson  v. 
Steddum,  1090. 

VI.  ACCOUNTING  AND  SETTIfMENT. 

€=>I63  (Ark.)  Findings  on  exceptions  to  ac- 
count of  guardian  res  judicata  in  suit  to  falsi- 
fy final  account. — Myers  v.  Wheatley,  357. 

Finding  that  ward  ratified  expenditures  res 
judicata. — Id. 

HABEAS  CORPUS. 

I.  NATURE  AND  GROUNDS  OF 
REMEDY. 

«=>30(2)  (Tex.Cr.App.)  Jurat  of  justice  of 
foreign  state,  affixed  to  affidavit,  Aeld  not  open 
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to  attack  on  account  of  techmcal  defects. — Ex 
parte  Roselle,  24& 

Fugitive  not  discharged  because  of  substan- 
tial defects  in  state's  pleadings  under  law  of  de- 
manding state.— Id. 

n.   JVBIBDIOTiON,  PROCEEBINdS, 
AND  REI.rEF. 

@=>44  (Tex.Cr.App.)  Court  of  Criminal  Ap- 
peals will  not  award  writ,  where  restraint 
grows  out  of  dvil  case.— Ex  parte  Albritton, 
561. 

<®=>8S(I)  (Tax.Cr.App.)  Evidence  held  insuf- 
ficient to  show  relators  guilty  of  capital  crime. 
— Er  parte  Wade,  979. 

iS=s>85(2)  (Tex.Cr.App.)  One  attacking  valid- 
ity of  a  warrant,  regular  on  its  face  and  signed 
by  acting  Governor,  has  burden  of  proof.— Ex 
parte  Boselle,  24& 

HARMLESS  ERROR. 

See   Appeal   and  Error,  <^»102S-1068;  Crim- 
inal Law,  «=3lie2-1172. 

HIGHWAYS. 

X.  ESTABLISHVEirr.   AX.TEBATIOir, 
AND  DIBCONTIMVAirCE. 

(B)  BatebUnkment    br    Statute    or    Btatn- 
*«rx  ProecediBca. 

9s>29(5)  (Mo.)  Omission  from  petition  of 
name  of  one  township  held  immaterml.— Beeves 
V.  Green,  795. 

n.  HIGHWAY  DISTRICTS  AKB 
OFFICERS. 

^=390  (Ark.)  State  highway  department  not 
bound  to  make  preliminary  survey,  and  where 
it  fails  district  may  engage  engineers  to  make 
same;  "may."— Bradley  County  Road  Improve- 
ment Districts  Nos.  1  and  2  v,  Jarratt,  14. 
®=390  (Ark.)  Road  district  void  for  insuffi- 
ciency of  description.— Blackford  v.  Gibson,  367. 

IV.   TAXES,   ASSESSMENTS.   AND 
WORK  ON  HIGHWAYS. 

®=>I2I  (Ark.)  Functions  of  officers  as  to  as- 
sessments not  judicial. — Monette  Road  Improve- 
ment Dist.  V.  Dudley,  59. 

®=sl36  (Ark.)  Telegraph  company's  right  of 
way  under  contract  with  railway  held  perma- 
nent easement,  assessable  as  real  estate. — 
Western  Union  Telegraph  Co.  v.  Road  Im- 
provement Dist.  No.  1  of  Cleveland  County, 
717. 

^=3142  (Ark.)  Certiorari  does  not  lie  to  re- 
view assessments. — Monette  Road  Improvement 
Dist  T.  Dudley,  59. 

HOMESTEAD. 

X.  NATURE,  ACQUISITION,  AND 
EXTENT. 

(A)  Nature,   Creation,  and  Dnrattoa   of 
Kutate  or  Rlxht   in  Generai. 

^=95  (Mo.)  Construction  of  laws  should  not 
extend  beyond  plain  purpose  of  enactment. — 
Regan  v.  Ensley,  773. 

(U)  Property  Conatltntlnv  Homestead. 

<=»87  (Ky.)  Exemption  may  be  claimed  by 
married  woman  owning  the  property.— Moody 
V.  Barker,  89. 

(B)   Uabilities   Bntorceabie  Aarainst 
Homeatead. 

€=390  (Ky.)  Exemption  enforced  against  lia- 
bility contracted  in  another  state. — Moody  v. 
Barker,  89. 

€=>94  (Ky.)  Exempt,  though  purchaspd  after 
liability,  where  purchased  with  subsequent  be- 
quest.—Moody  T.  Barker,  89. 


n.  TRANSFER  OR  INCUMBRANCE. 

€^129(1)  (Mo.)  Execution  against  grantor  not 
enforceable  against  homestead  where  grantees 
were  purchasers  for  value.— SorreH  v.  Brad- 
shaw,  1024. 

m.  RIGHTS     OF     SURVIVINO     SHCTS- 

BAND,   WIFE,  CHIUDREN, 

OR   HEIRS. 

^^136  (Mo.)  Under    statute,     husland     may 
designate  the  heirs  who  will  takfe  on  death  of 
wife.— Regan  y.  Ensley,  773. 
«s»l39  (Mo.)  Widow  gets  conditional  life  es- 
tate.— Regan  v.  Ensley,  773. 

IV.  ABANDONMENT,   WAIVER,  OR 
FORFEITURE. 

^^167  (Mo.)  Conveyance  of  property  and  de- 
parture from  the  state  is  an  abandonment  of  a 
homestead.— Sorrell  v.  Bradshaw,  1024. 
<S=3l73  (Tex.Com.App.)     Not     abandoned     by 
mere^  filing  partition  suit. — Berry  v.  Godwin, 

«s»l8l(3)  (Tex.Coin.App.)  That  plaintiff's 
children  were  not  living  with  him  when  suit 
was  filed  did  not  show  abandonment.— Berry  ▼. 
Godwin,  191. 

HOMICIDE. 

m.  MANSLAUGHTER. 

€=»78  (Mo.)  Facts   showing  manslaughter  in 
the  second  degree.— State  v.  Canton,  448. 
€=>79  (Mo.)  In  absence  of  sudden  passion,  of- 
fense not  reduced  to  manslaughter  in  fourth 
degree.— State   v.   Hostetter,   750. 

V.  EXCUSABLE   OR   JUSTIFIABLE 
HOMICIDE. 

9=9 1 01  (Tex.Cr.App.)  Posse  member's  igno- 
rance of  character  of  assault  on  wife  did  not 
justify  his  killing  of  husband.— Brown  v.  State, 
252. 

id=3ll2(4)  (Tex.Cr.App.)  Killing  of  negro  by 
assailant  of  latter's  wife  not  in  self-defense. — 
Brown  v.  State,  252. 

That  person  assaulted  by  posse  member  stop- 
ped when  ordered  did  not  deprive  him  of  right 
to  resist.— Id. 

9=9|I4  (Mo.)  Instruction  denying  availability 
of  self-defense,  if  defendant  voluntarily  en- 
gaged in  difficulty,  Tield  erroneous.— State  v. 
Canton,  448. 

<S=>I22  (Tex.Cr.App.)  Netrro  bad  right  to  pro- 
cure arms  for  defense  of  family. — Brown  v. 
State,  252. 

9=3 1 23  (Ky.)  A  person  cannot  kill  because  an- 
other is  forcing  a  trespass  upon  his  premises. 
— Miller  v.  Commonwealth,  96. 
9=3)23  (Tex.Cr.App.)  Negro  had  right  to  pro- 
cure arms  for  defense  of  home. — Brown  v. 
State,  252. 

VH.  EVIDENCE. 
(A)    Preanmptlons  and  Burden  of  Proof. 

9=>I44  (Tex.Cr.App.)  General  threat  by  ac- 
cused is  inadmissible,  and  state"  has  burden  of 
showing  that  deceased  was  meant. — Briscoe  v. 
State,  249. 

(B)  Admlaalbility  in  General. 

<S=>I58(3)  (Tex.Cr.App.)  General  threat  by 
accused  is  inadmissible,  and  state  has  burden 
of  showing  that  deceased  was  meant. — Briscoe 
V.  State,  249. 

9=3(60  (Mo.)  Poison  may  be  traced  into  the 
possession  of  accused. — State  v.  Smith,  455. 
<S=>I63(I)  (Mo.)  Where  defendant  introduced 
testimony  as  to  his  peaceable  character  the 
state  may  prove  his  former  conviction. — State 
V.  Wicker,  1014. 

9=»I70  (Tex.Cr.App.)  Measurements  of  foot- 
prints and  foot  of  defendant  admissible. — 
Charles  v.  State,  235. 

9=9 1 75  (Mo.)  Testimony  as  to  analysis  of  de- 
ceased's stomach  admissible 
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identity  of  stomach  examined.— State  t.  Smith, 
465. 

Analysis  of  deceased's  stomach  admissible  in 
absence  of  circumstances  indicating  tampering 
with  game. — Id. 

«=»I87  (Tox.Cr.App.)  Prosecutor  can  show 
physical  condition  of  deceased  known  to  ac- 
cused.— Briscoe  t.  State,  249. 
®=>i88(i)  (Tex.Cr.App.)  Defendant,  relying 
for  belief  of  impending  attack  by  deceased  on 
alleged  declarations  by  deceased  of  acts  by  him, 
could  prove  the  acts. — Mesaimer  t.  State,  683. 
«=»I89  (Tex.Cr.App.)  Course  of  conduct  be- 
tween deceased  husband  and  defendant  wife 
admissible.— Ott  v.  State,  261. 
«=>I90(I)  (Mo.)  Threatening  letter  from  de- 
ceased adimissible.— State  t.  Snitb,  466. 

(C)    Drtnar  Deelaratloaa. 

^x»203(l)   (Mo.)  Res   gests  declarations  un- 
der sense  of  ^impending  death  admissible:  "dy- 
ing  declarations." — State   v.   Hostetter,   750. 
€=>203(3)    (Ark.)  Dying  declarations  hel^  ad- 
missible.—Crofton  V.  State,  30. 
«s»207  (Mo.)   Form  of  dying  declarationa  im- 
material.—State  V.  Hostetter,  750. 
^s»209  (Mo.)  Dying  -  declarations    admissible, 
though  not  written  down   in   exact  language. 
—State  V.  Hostetter,  750. 
<s»2i4(l)   (Mo.)  Res   gestte   declarations  un- 
der sense  of  impending  death  admissible:  "dy- 
ing  declarations."— State   t.   Hostetter,   750. 
4s>2l8  (Me.)   Evidence  as  to  admissibility  of 
dying  declaration  properly  hoard  out  of  pres- 
ence of  jury.— State  v.  Hostetter,  760. 

(D)  Proeeedlav*   at  Inqaest. 

®=»223  (M«K)  Defendant's  testimony  at  coro- 
ner's inquest  admissible  only  if  voluntarily 
made. — State  v.  Smith,  ■l.'io. 

That  defendant  was  under  arrest  at  time  of 
coroner's  inquest  did  not  render  testimony  in- 
admissible.— Id. 

Defendant's  statement  at  coroner's  inquest 
held  inadmissible. — Id. 

(B)   'Weiarht  and  Snfflclener. 

«=»250  (Tex.Cr.App.)  Conviction    of    murder 
sustained  by  evidence. — Grissom  v.  State,  237. 
«s>250  (Tex.Cr.App.)  Evidence   hetd    to   sus- 
tain   conviction   for   manslanghter.— Bocknight 
V.  State,  259. 

4=3254  (Ark.)  Second  degree  murder  estab- 
lished by  evidence.— Crofton  v.  State,  30. 

VHZ.  TBIAIk 
(B)   q.aestlOBii   for  Jurr. 

iS=»268  (Tex.Cr.App.)  Wooden  club  held  not 
per  se  "deadly  weapon." — Hoover  v.  State,  244. 
€=9276  (Ky.)  Existence  of  prior  combat  ques- 
tion for  jury. — Morgan  t.  Commonwealth,  940. 

(C)  Instroctlona. 

<g=9290  (Tex.Cr.App.)  Instruction  as  to  use  of 
wooden  stick  a^  deadly  weapon  held  erroneously 
refused. — Hoover  v.  State,  244. 
€=9297  (Tex.Cr.App.)  Refusal  to  instruct  on 
justifiable  homicide  proper.— Brown  v.  State, 
252. 

«=>300(2)  (Ky.)  Instruction  that  defendants 
could  not  use  more  force  than  actually  neces- 
sary not  objectionable. — ^Miller  v.  Oommon- 
wealth,  96. 

€=>300(2)  (Mo.)  Charge  defendant  "alleges" 
he  killed  in  self-defense  not  improper;  "af- 
firms;" "asserts;"  "declares."- State  v.  Hos- 
tetter, 750. 

Use  of  "good  cause"  in  defining  self-defense 
not  error. — Id. 

€=>300(3)  (Ky.)  Danger  should  be  submitted 
from  standpoint  of  defendants  relying  on  self- 
defense.— Miller  v.  Commonwealth,  06. 
<e=9300(3)  (Tex.Cr.App.)  Instruction  on  self- 
defense  submitting  converse  of  defendant's  the- 
ory not  erroneous.— Ott  v.  State,  261. 


^=9300(5)    (Me.)    Instruction    defining    jury's 

province  not  in  conflict  with  one  on  self-de- 

fense.- State  v.  Hostetter,  750. 

€s>300(7)   (Tex.CrJkpp.)  Evidence      aofficient 

to  present  issue  of  provoking  difficulty. — Slmua 

V.  State,  575. 

€=»300(I2)  (Ma.)  Instruction  not  objectionable 

in  failing  to  present  the  theorr  of  self-defense. 

—State  V.  Wicker,  1014. 

Instruction  not  objectionable  in  failing  to 
present  the  theory  of  self-defense. — Id. 
^=>309(3)  (Mo.)  Evidence  of  intentional  kiD- 
ing  held  not  to  warrant  instmctioa  on  man- 
slaughter.— State  V.  Hostetter,  750. 
€=>30g(3)  (Tex.Cr.App.)  Manslanghter  charge 
properly  refused  under  evidence. — Grissom  v. 
State,  237. 

€s»309(4)  (Me.)  Evidence  held  to  require  in- 
struction on  manslaughter  in  fourth  degree.— 
State  T.  Canton,  44a 

IZ.  KEW   TBIAIb 

<8=9  3t9  (Ky.)  Newly  discovered  evidence 
which  would  reduce  degree  of  homicide  requires 
new  trial.-p-Johnson  v.   CommonwealtU,  106. 

Newly  discovered  evidence  cumulative  to  de- 
fendant's testimony  held  sufficient  to  require 
new  trial,— Id. 

X.  APPEAL  Aim  ERROR. 

«=>332(2)  (Tex.CrJVpp.)  Finding  supported 
by  evidence  of  deadly  character  of  weapon  used 
will  be  upheld.— Mitchell  v.  State,  983. 
«=3340(3)  (Tex.CrJ^pp.)  Failure  to  mention 
defendant  a  right  to  shoot,  from  view])oint  of 
manslaughter,  if  he  sutFered  pain  from  being 
shot,  not  erroneous. — Shrum  v.  State.  575. 
€=»340(4)  (Mo.)  Errors  in  instructions  on 
murder  in  first  degree  immaterial  where  ver- 
dict was  in  second  degree.— State  v.  Gallagher, 
465. 

XL  SENTEITCE  AMD 'PmnSHMENT. 

€=>354  (Mo.)  Ten  years'-  imprisonment  Acid 
not  excessive. — State  v.  Gallagher,  465. 

HUSBAND  AND  WIFE. 

See  Oartesy;  Divorce;  Dower;  Marriage. 
I.  MUnTAI.  RIGHTS,  DUTIXS,  AHB 

x.iABUj'nEs. 

€=314(2}  (Mo.Apji.)  Conveyance  to  both  cre- 
ates entirety.— Todd  ▼.  Fitxpatrick,  888. 

m.  OOWVEYAKOEa,  OOlfTRACTS.  AITS 

OTHER  TRAWgAOTIOyg  BETWEEH 

HUSBAMB  AND  WXFE. 

€=3491/2(8)  (Tex.Clv.App.)  Evidence  held  to 
show  husband  intended  to  make  gift  of  land  to 
wife.— Stoppelberg  v.  Stoppelberg,  587. 

V.  WIFE'S   SEPARATE   ESTAIX. 
(A)   'WbAt  Conatltatea. 

€=>!  19(3)  (Mo.)  Deed  direct  from  husband  to 
wife  carries  the  equitable,  but  not  legal,  title.— 
Sorrell  v.  Bradshaw,  1024. 

(B)    RiKhta  and  fctabllltl«a  af  Bnaliand. 

€=»f46'/2  (Ky.)  Property  of  married  woman 
liable  on  contract  of  suretyship  where  liable  in 
state  where  contract  made.— Moody  v.  Barker, 
80. 

(C)   l.labllltlef  and  Cbararea. 

0=9l49(l)  (T«x.Com.App.)  Wife's  property 
not  liable  for  husband's  debte  •  Fnrfaart  v.  Ag- 
new,  188. 

VI.   AOnOK& 

€=3207  (Mo.App.)  Husband  '..iilv  fiarty  to  sue 
for  possession  of  land  held  by  rntire^.-pTodd 
y.   Fitzpatrick.  888.13^,,,,^  ^y  VljOOglC 
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Vn.   COMBCITiaTT  FBOPEBTT. 

4s»249  (Tex.Civ.App.)  Burden  of  proof  on 
children  cUiiining  aa  heirs  of  mother  to  show 
adverse  poBseBsion  completed  before  her  death. 
— Jobe  V.  Patton,  987. 

®=»25S  (Tex.Clv.App.),  Payment  for  land  by 
wife  from  insurance  on'  life  of  husband  did  not 
destroy  community  character.— Stoppelberg  ▼. 
Stoppelberg,  587. 

4=»258  (Tex.Civ.App.)  Separate  estate  must 
reimburee  community  for  proper  improvements 
made  in  good  faith.— Stoppelberg  v.  Stoppel- 
berg, 587. 

«=»262(l)  (Tex.Clv>pp.)  Land  bought  during 
marriage  presumed  to  have  been  community 
property.— Stoppelberg  v.  Stoppelberg,  687. 

Vm.    SEPARATION    AlTD    SEFABATE 
MAINTENANCE. 

4=s>278(l)  (McApp.)  Parties  may  contract  as 
to  separation  and  settlement  of  property  rights. 
— Johnn  v.  Johns,  492. 

^»278(2)  (Mo.App.)  Contract  for  future  sep- 
aration contrary  to  public  policy.— Johns  ▼. 
Johns,  492. 

^s»279(2)  (MoJkpp.)  Before  woman  can  re- 
ceive alimony  she  must  tender  amounts  re- 
ceived under  separation  agreement. — Johns  v. 
Johna,  492. 

«=s279(3)  (Mo>pp^  Reconciliation  avoids 
contract.— Johns  v.  Johns,  492. 

Separation  a^eement  valid,  thoagb  spoDses 
continued  to  live  in  the  same  dwelling  for 
about  a  week.— Id. 

IMMUNITY. 

See  Gonstitational  Law,  ®=>206. 

IMPROVEMENTS. 

See  Municipal  Corporations,  «=>2e8-459. 

^=>4(l)  (Ark.)  Purchaser  of  land  under  void 
judicial  proceedings  not  precluded  from  benefits 
of  betterment  statute.— Patton  v.  Taylor,  49. 
«=»4(2)  (Ark.)  Test  of  good  faith  under  bet- 
terment statute  stated.— Patton  v.  Taylor,  49. 
^=94(5)  (Ark.)  Under  betterment  statute,  re- 
"covery  may  be  had  for  enhanced  value  of  land. 
—Patton  V.  Taylor,  49. 

INCEST. 

^=»tO  (Mo.)  Information  luid  sufficient.— 
SUte  V.  Harris,  420. 

INDEMNITY. 

^=33  (TM.CoM.App.)  Contract  to  indemnify 
railroad  for  negligence  not  contrary  to  public 
policy.— Houston  &  T.  C.  K.  Co.  v.  Diamond 
Press  Brick  Co.,  204. 

9=98  (Tex.Com.App.) -Brick  plant  liable  for 
negligent  maintenance  of  spur  track  by  railroad 
under  contract.— Houston  &  T.  C.  B.  Co.  v.  Dia- 
mond Pre98  Brick  Co.,  204. 

INDICTMENT  AND  INFORMATION. 

V.   REQUISITES  AND  SUFFICIENCY 
OF  ACCUSATION. 

9=»7I  (Tex.Cr.App.)  Indictment  for  burglary 
must  allege  necessary  facts  with  certainty. — 
Hasley  v.  State.  579. 

^=»79  (Tex.Cr.App.)  Information  sufficient  to 
charge  carrying  a  pistol."  though  spelling  it 
"pistle."— Garza  v.  State,  1105. 
9s»8l(l)  (Ark.)  Indictment  fteld  not  defective 
as  not  charging  an  offense  by  persons  named  in 
caption.— Hettfe  v.  State,  1066. 
^3>l  10(12)  (Mo.)  Information  charging  dis- 
turbance of  religious  worship  hetd  sufficient. — 
State  V.  Nash.  396. 

«=3|  10(31)  (Mo.App.)  Information  charging 
physician  in  language  of  statute  sufficient.— 
State  T.  Patterson,  882. 


«=>!  10(38)  (Mo.)  Indictment  for  carrying 
concealed  weapons  following  statute  fteld  suf- 
ficient.— State  V.  Jackson,  746. 
9=>M4  (Ark.)  Indictment  l%eld  insufficient  to 
sustain  conviction  of  second  offense  of  Ulegid 
cohabitation.— Hettle  v.  State,  1060. 

INFANTS. 

See  Guardian  and  Ward;  Parent  and  Child. 

TII.  ACTIONS. 

®=>73  (Mo.)  Incumbent  on  court  to  protect 
rights  in  partition  proceedings. — Carson  v. 
Hecke,   850. 

€=>79  (Tex.Clv.App.)  Court  cannot  appoint 
guardian  ad  litem  without  service  on  minor. — 
City  of  Dallas  v.  Crawford,  305. 
€='81  (Moj^pp.)  Failure  to  give  bond  does 
not  affect  next  friend's  right  to  receive  pay- 
ment of  judgment.— Stephens  v.  Curtner,  497. 
«=>8I  (T«x.Clv.App.)  Appointment  of  mother 
with  adverse  interest  as  guardian  ad  litem  for 
minor  illegal.— City  of  Dallas  v.  Crawford,  305. 
9=»84  (Mo.App.)  Next  friend  may  receive  pay- 
ment of  judgment. — Stephens  v.  Curtner,  497. 
A  compromise  of  judgment  debt  with  infant 
plaintiffs  held  invalid.— Id. 

INJUNCTION. 

n.  SUBJECTS  OF  PROTECTXOK  AND 
BELIEF. 

(B)    Property,    Oonveranees,    and    Imsnm- 
braacea. 

ig=335(2)  (Tex.Com.App.)  Party  having  prior 
possession  under  deed  may  enjoin  naked  tres- 
passes.- Durham  v.  Houston  OSl  Co.  of  Texas, 
161. 

(G)  Personal   RlKbta   and   Duties. 

•3)101(1)  (Ky.)  Injunction  will  not  issue 
without  proof  of  irreparable  injury  or  threat 
to  continue  trespass.— ^Diamond  Block  Coal  Co. 
T.  UnitSd  Mine  Workers  of  America,  1079. 

III.  ACTIONS  FOR  INJUNCTIONa. 

®=>II8(I)  (Tex.Clv.App.)  Petition  of  fence 
owners  insufficient  to  entitle  to  relief. — Graham 
V.  Knight,  326. 

«=3|I8(I)  (Tex.Civ.App.)  Petition  to  enjoin 
inspectors  from  dipping  cattle  good  as  against 
demurrer.— McCollum  v.  McManus,  693. 

IV.  FBEUMINART  AND  INTERI.OOU- 
TORT  INJUNCTIONS. 

(A)  Oronnds  and  ProceedtnK*  to  Proevre. 

®=»  136(1)  (Ky.)  Injunction  against  erecting 
houses  to  prepare  for  discharged  employes  held 
improper.— Diamond  Block  Coal  Co.  v.  United 
Mine  Workers  of  America,  1079. 
iS=:3l48(t)  (Tex.)  Statutory  requirement  of 
bond  applies  to  divorce  suit. — Ex  parte  Cow- 
ard, 531. 

(B)  Continnlnv,  Modifyinic,  Taeattnar.  or 
DiaaolvlnK. 

«=3l72  (Tex.Clv.App.)  Dissolution  of  tempo- 
rary writ  discretionary,  where  allegations  de- 
nied by  answer.— Graham  v.  Knight,  326. 

V.   PERMANENT  INJUNCTION  AND 
OTHER  REUEF. 

9=>I92  (Ky.)  Injunction  will  not  issue  against 
unions  for  threats  b^  members. — ^Diamond 
Block  Coal  Co.  v.  United  Mine  Workers  of 
America,  1079. 

711.  VIOLATION  AND  PUNISHMENT. 

•=»23l  (Tex.)  Commitment  for  contempt  not 
disturbed  because  of  irregularity  in  order, 
where   properly   amended. — Ex  parte   Coward, 
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INNKEEPERS. 

4s»2  (Mo.)  Ordinances  regulating  lodging 
houses  held  not  inyalid. — City  of  St.  Louis  t. 
Morta,  430. 

INSANE  PERSONS. 

V.   FBOFEBTT    AHD    OONVETAirOES. 

«=370  (Ark.)  Probate  court  held  not  to  have 
jurisdiction  to  sell  realty  of  nonresident  insane 
person.— Patton  v.  Taylor,  49. 
^=s>7l  (Ark.)  Chancery  court  held  to  have  ju- 
risdiction to  cancel  curator's  deed. — Patton  ▼. 
Taylor.  49. 

Purchaser  held  entitled  to  value  of  improve- 
ments in  suit  by  ward  to  cancel  deed. — Id. 

IZ.  ACTIONS. 

4=987  (Arlc.)  Power  to  sue  and  be  sued  stated. 
—Patton  V.  Taylor,  49. 

®=>94(l)  (Ark.)  Court  may  inquire  into  de- 
fendant's sanity  for  purpose  of  particular  suit. 
—Patton  ▼.  Taylor,  49. 

INSOLVENCY. 

See  Bankruptcy. 

INSTRUCTIONS. 

See  Criminal  l4iw,  «3>761-834;  Trial,  «s»191- 
296 

INSURANCE. 

n.  INStTRANCE   COMPAIOES. 
(A)   8to«Ic  Companies. 

4=333  (Tm.)  Stock  subscriber's  note  secured 
by  first  mortgage  is  "property  actually  receiv- 
ed."—General  Bonding  &  Casualty  Ins.  Co.  v. 
Moseley,  961. 

4=>33(Tex.Coin.App.)  Note  secured  by  deed 
of  trust  accepted  by  insurance  company  in 
payment  for  stock  "property  actually  receiv- 
ed."—Prudential  Life  Ins.  Co.  of  Texas  v. 
Pearson,  967. 

m.  INSITBANCE  AGENTS  AND 

BROKERS. 

(A)  Aarenex  (or  Insarer. 

4=»92  (Ark.)  Evidence  held  to  justify  finding 
agent  had  authority  to  receive  application  rela- 
tive to  military  service. — Security  Life  Ins.  Co. 
of  America  v.  Bates,  740. 

Evidence  held  to  justify  finding  agent  had  au- 
thority to  accept  in  particular  form  application 
for  permit  to  enlist.— Id. 

IV.   INSURABLE  INTEREST. 

^=»IIO  (Ark.)  Policy  on  life  of  cousin  on 
whom  plaintiff  not  dependent  void  as  wagering 
contract.— Southern  ifut.  Life  Ins.  Co.  v.  Per- 
ry. 10C7. 

^=9 1 22  (Mo.)  Assignment  of  policy  as  secur- 
ity for  debt  not  void  on  ground  of  no  insurable 
interest. — First  Nat.  Bank  v.  Security  Mut. 
Life  Ins.  Co.  of  Binghamton,  N.  Y.,  832. 

V.  THE  CONTRACT  IN  GENERAL. 
(A)   Nature,   Reqnlaltes.    and   Validity. 

4=»I30(3)  (Tex.Civ.App.)  Distribution  among 
items  of  property  at  insured's  request  held  not 
a  counter  offer. — Ginners'  Mut.  Underwriters' 
Ass'n  V.  Fisher,  285. 

That  policy  provides  lor  payment  to  lienors 
held  not  to  make  it  counter  offer  instead  of  ac- 
ceptance.— Id. 

«=»I30(7)  (Tex.Civ.App.)  Retention  of  fire 
policy  without  opposition  beyond  reasonable 
time  held  acceptance.— Ginners'  Mut.  Under- 
writers' Ass'n  V.  Fisher,  285. 
4=>I3I(I)  (Tex.Civ.App.)  Entire  contract  may 
be  oral,  though  application  written. — Ginners' 
Mut.  Underwriters'  Ass'n  v.  Fisher,  285. 


€=>I3I(3)  (Ark.)  Oral  contract  merged  in 
written  contract. — ^narrower  v.  Insurance  Co. 
of  North  America,  39. 

4=3l36(2)  (Ark.)  Delivery  of  policy  to  insur- 
ed's wife  held  compliance  with  "delivery"  dause. 
— Home  Life  &  Accident  Co.  v.  Compton,  1063L 
«=»I36(3)  (Tex.Civ.App.)  DeUvery  of  poUcy 
held  not  made  conditional  by  agreement  to  re- 
turn policy  if-  not  satisfactory. — Ginners'  Mot. 
Underwriters'  Ass'n  v.  Fisher,  283. 
4=>l4l(t)  (MoJ^pp.)  Policy  recognized  by  in- 
surer and  insured  not  void,  although  not  prop- 
erly countersigned. — State  ex  rel.  Chom  v. 
Hudson,  1049. 

«=>I4I(2)  (Tex.ClvJipp.)  Payment  of  first 
premium  waived  by  unconditional  delivery  of 
policy.— Ginners'  Mut.  Underwriters'  Ass'n  v. 
Fisher,  286. 

(B)  Constrnettoa  and  Operation. 

4=>I47(2)  (Mo.)  Contract  governed  by  law  of 
state  where  policy  delivered. — Campbell  v.  .Et- 
na Life  Ins.  Co.  of  Hartford,  Conn.,  778. 
4=>l79>/2  (Mo.)  Evidence  showed  loan  agree- 
ment was  obtained  from  insured  by  insurer  by 
fraud.— First  Nat.  Bank  v.  Security  Mut.  Life 
Ins.  Co.  of  Binghamton.  N.  Y.,  832. 

VI.   FBEMIITMS.   DUES,   AND   ASSESS- 
KENTS. 

«=s>l97(2)  (MoJVpp.)  Contract  providing  that 
note  covering  premiums  for  six  years  should 
become  due  on  failure  to  pay  an  asseasnieot 
valid.— State  ex  rel.  Choni  v.  Hudson,  1049. 
4=9197(5)  (Mo.App.)  Whether  notice  of  as- 
sessment was  mailed  held  for  jury.— State  ex 
rel.  Chom  v.  Hudson,  1049. 

Whether   insured   requested   cancellation    of 
policy  held  for  Jury.— Id. 

VII.  ASSIGNMENT  OR  OTHER 
TRANSFER   OF  FOLIOT. 

4=203  (Mo.)  Reservation  of  right  to  change 
beneficiary  makes  policy  freely  asaignahie. — 
First  Nat.  Bank  v.  Security  Mut.  Life  Ins.  Co. 
of  Binghamton,  N.  X.,  832. 
4=>205  (Mo.)  Insurer  cannot  urge  lack  of 
beneficiary's  consent  to  assignment. — First  Nat 
Bank  v.  Security  Mut.  Life  Ins.  Co.  of  Bing- 
hamton, N.  X.,  832. 

Vm.   CANCELLATION,     SURRENDER. 

ABANDONMENT.  OR  RESCISSION 

OF  POLICY. 

4=>226  (Mo.App.)  Cancellation  only  on  con- 
sent, except  on  strict  compliance  with  condi- 
tions provided  for  cancellation.— ^tate  ex  reL 
Chorn  v.  Hudson,  1049. 

X.  FORFEITURE  OF  POLICT  FOR 
BREACH  OF  PBOBnSSORT  WAR- 
RANTY, COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(A)  Groand<  In  General. 

4a>308  (Tex.Coin.App.)  Statute  as  to  breach 
of  immaterial  provisions  not  applicable  where 
risk  is  affected.— McPherson  v.  Camden  Fire 
Ins.  Co.,  211. 

Statute  as  to  breach  of  immaterial  provisions 
held  inapplicable  to  certain  clauses.— Id. 

Statute  as  to  breach  of  immaterial  provisions 
applicable  only  to  breaches  which  lUd  not  in 
fact  contribute  to  loss. — Id. 
4=>308  (Tex.Com.App.)  Statute,  making  breach 
of  immaterial  provision  of  fire  policy  no  defense, 
held  inapplicable  to  provisions  material  to  the 
risk.— iEtna  Ins.  Co.  v.  Waco  Co..  217. 
4=3310(2)  (Mo.App.)  Policy  providing  for  for- 
feiture for  failure  to  pay  note  void  after  non- 
payment—O'DonneU  T.  Kaiisas  City  Life  Ins. 
Co.,  920. 
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(U)   Hatter*    Kelatlns   to    PropcrtT   or   In- 
tereat  Inanred. 

es>326(2)  (Mo.App.)  Where  goods  sold  had 
not  been  separated  or  paid  for  when  burned, 
there  was  no  chance  of  interest. — Hnbbard  t. 
Home  Ins.  Co.  of  New  Xork,  886. 
^9328(5)  (Mo.App.)  Insured's  transfer  of 
equitable  title  avoids  policy  under  change  of 
interest  clause.— Hubbard  t.  Home  Ins.  Co.  of 
Kew  York,  886. 

«=333S(4)  (Tex.Cem.App.)  Breach  of  iron- 
safe  claase  fteld  good  defense.— McPberson  t. 
Camden  Fire  Ins.  Co.,  211. 
«=>336(l)  (Tex.Com.App.)  ProTision  of  fire 
policy  against  other  insurance  not  within  Anti- 
Technicality  Act.— Providence-Washington  Ins. 
Co.  V.  Levy  &  Rosen,  216. 
«=n336(6)  (Tex.Com.App.)  Additional  insur- 
ance in  excess  of  that  allowed  held  a  good  de- 
fense.—.^tna  Ids.  Co.  v.  Waco  Co.,  217. 

(K)   Nonvaxment  of   PreminmB  or  Asacaa- 
meuta. 

«=>360(3)  (Ark.)  Life  policy  not  forfeited  for 
nonpayment  of  premium  where  insurer  had 
funds  belonging  to  insured. — Reliance  Life  Ins. 
Co.  V.  Hardy.  12. 

®s>36l  (Arfc.)  Arrangement  by  insured  for 
payment  of  premiums  through  firm  of  which 
insurer's  agent  was  credit  man  sufficient. — Se- 
curity Life  Ins.  Co.  of  America  v.  Bates,  740. 
^9361  (Mo.App.)  Charging  note  against  agent 
does  not  defeat  forfeiture,  where  policy  re- 
quires note  to  agent  to  be  given  company. — 
ODonnell  v.  Kansas  City  Lif«  Ins.  Co.,  920. 

XI.  £STOPP£I.,  WAIVER.  OB  AOKEE- 

MEMTS     AFFECTUro    BIGHT     TO 

AVOID  OB  FOBFEIT  FOXJOT. 

®=»39l  (Mo>pp.)  Admission  after  death  of  in- 
sured that  policy  was  in  force  admissible  as  ev- 
idence of  waiver. — U'DonneU  v.  Kansas  City 
Ldfe  lus.  Co.,  920. 

Zn.  BISKS  AND  CAUBEB  OF  I.OSS. 
(B)  laanranee   of  Proverty   and  Tltlea. 

4=9423  (Tex.Com.App.)  Loss  by  wind  and  wa- 
ter excluded  by  stipulation  from  policy  cover- 
ing only  damage  by  wind.— Coyle  t.  Palatine 
Ins.  Co.,  973. 

(D)  lilfe  Inanranee. 

«=>446  ^Tex.Com.App.)  Suicide  forfeits  poli- 
cy, notwithstanding  insured  morally  irrespon- 
sible—Illinois Banaers'  Life  Ass'n  v.  Floyd, 
967. 

(E)  Accident  and  Dealtlt  Insaranee. 

4=>466  (Mo.)  Rupture  due  to  accident  and  can- 
cer not  result  solely  of  accident  "independently 
of  all  other  causes."— Campbell  v.  .^tna  Life 
Ins.  Co.  of  Hartford,  Conn.,  778. 

Xm.  EXTENT  OF  I.OSS  AITD  IJABII» 

ITT  OF  IirSITBEB. 

'(B)  Inanranee  of  Propertjr  and  Tltlea. 

4=»500  (McApp.)  Valued  fire  policy  on  stored 
goods  limited  recovery. — Scott  v.  American  Ina. 
Co.,  1047. 

(D>  Iilt^  Inaaraaoe. 

«=95I5  (T»x.Com.App.)  Amount  payable  under 
policy  held  validly  reduced  by  provision  "prom- 
ising a  benefit"— Illinois  Bankers'  Life  Ass'n  r. 
Floyd,  967. 

(B)   Aeeldent    and   Realtli   Inanranee. 

4s»525  (Ark.)  Insured  may  "remain  continu- 
ously and  strictly  within  the  house"  within  pol- 
icy, though  be  takes  outdoor  exercise.- Inter- 
State  Business  Men's  Ace.  Ass'n  t.  Danderson, 
61. 


XIV.  NOTICE   AND   FBOOF  OF  LOSS. 

^539(6)  (Tex.)  Attributing  insured's  condi- 
tion to  disease,  and  not  to  accident,  no  excuse 
for  delay  in  giving  notice  of  loss.— Hefner  v. 
Fidelity  &  Casualty  Co.  of  New  Tork,  966. 
<&=3558(l)  (Mo>pp.)  Fire  insurer  held  to 
have  waived  signing  of  proofs  of  loss  by  in- 
sured.—Scott  V.  American  Ins.  Co.,  1047. 
€=»559(2)  (Tex.Com.App.)  Proof  of  death  not 
required,  where  insurer  denies  liability.— Illi- 
nois Bankers'  Life  Ass'n  v.  Floyd,  967. 

XVni.  ACTIONS    ON   POLICIES. 

^=»6I3  (Mo.)  Suit  on  policy  sufficient  demand. 
-First  Nat.  Bank  v.  Security  Mut.  Life  Ins. 
Co.  of  Binghamton,  N.  Y.,  832. 
<8=>640(3)  (Tex.Com.App.)  That  insured  died 
by  his  own  hand  held  sufficient  allegation  of  sui- 
cide.— Illinois  Bankers'  Life  Ass'n  v.  Floyd,  967. 

Answer  denying  liability,  except  for   stated        •, 
amount,  held  good  on  demurrer. — Id. 
<&=640(4)    (Tex.Com.App.)  Notice     of     death 
presumed,   where   failure    to   give   notice   not 
pleaded.— Illinois  Bankers'  Life  Ass'n  v.  Floyd, 
967. 

<S=»645(3)  (MoJkpp.)  Waiver  of  policy  re- 
quirements need  not  be  pleaded.— Scott  v. 
American  Ins.  Co.,  1047. 

«=9646(l)  (Ark.)  Burden  on  plaintiff  to  show 
right  to  recover.— Southern  Mut.  Life  Ins.  Co. 
V.  Perry,  1067. 

9s>646(6)  (Mo.)  Burden  on  plaintiff  to  show 
death  was  result  of  accident  independent  of 
other  causes. — Campbell  v.  ^tna  Life  Ins.  Co. 
of  Hartford,  Conn.,  778. 

#=9646(6)  (Tex.Com.App.)  Burden  on  insured 
to  show  loss  not  excepted  from  policy. — Coyle 
V.  Palatine  Ins.  Co.,  978. 

€=36541/2   (McApp.)  Evidence    that    note    to 
agent  was  indorsed  to  company  held  admissible. 
— O'Donnell  v.  Kansas  City  Life  Ins.  Co.,  920. 
4=9665(1)   (Ark.)  Evidence     held     to     show 
plaintiff  paid  premiums  on  policy  of  cousin.— 
Southern  Mut.  Life  Ins.  Co.  v.  Perry,  1067. 
4s>665(l)   (Mo.App.)  Evidence  heltf  to  sustain 
finding  of  vexatious  refusal  to  pay  by  fire  insur- 
er.— Scott  v.  American  Ins.  Co.,  1047. 
9s>665(5)   (Ark.)  Insured  Aeld  prevented  from 
attending  to  business  by  disease. — Inter-State 
Business  Men's  Ace.  Ass'n  v.  Sanderson,  51. 
4=9665(5)    (Tex.)  Evidence  showing  disability 
resulting  from  accident  was  total,  but  not  im- 
mediate.—Hefner  V.  Fidelity  &  Casualty  Co.  of 
New  York,  966. 

<l=9665(5)  (Tex.Clv.App.)  Death  established 
by  direct  proof  or  circumstances.- Sovereign 
Camp,  Woodmen  of  the  World,  v.  Piper,  649. 
4=>668(l)  (MoApp.)  Whether  ring  taken  from 
insured  was  owned  by  him  held  for  jury. — (}«ld- 
baum  V.  Great  Eastern  Casualty  Co.,  868. 

Submission  of  liability  for  vexatious  delay 
and  attorney's  fees  held  error. — Id. 
4=9668(11)  (Ark.)  Whether  insured  confined 
to  house  within  health  policy  field  for  jury.- 
Inter-State  Business  Men's  Ace.  Ass'n  v.  San- 
derson. 51. 

4=9668(15)  (Mo.App.)  Evidence  held  to  raise 
jury  question  as  to  waiver  of  forfeiture  for 
nonpayment  of  note. — O'Donnell  v.  Kansas  City 
Life  Ins.  Co.,  920. 

4=9668(15)  (Tex.Clv.App.)  Waiver  of  payment 
of  premium  by  insurer  held  for  jury. — Ginners' 
Milt.  Underwriters'  Ass'n  v.  Fisher,  285. 
4=3669(1)  (Mo.)  Pleading  sufficient  to  support 
instruction  on  fraudulent  concealment. — First 
Nat.  Bank  v.  Security  Mut.  Life  Ins.  Co.  of 
Binghamton,  N.  Y.,  832. 

4=>672  (Tex.Com.App.)  Plaintiff  held  entitled 
to  amount  tendered  by  company. — Illinois  Bank- 
ers' Life  Ass'n  v.  Floyd,  967. 
4=9675  (Mo.)  Attorney's  fee  not  allowable  in 
suit  on  foreign  state  policy,  where  no  statute 
authorizing  shown. — First  Nat.  Bank  v.  Securi- 
ty Mut.  I2fe  Ins.  Co.,  of  Binghamton,  N.  Y., 
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ZX.  MVTVAI.  BENEFIT   XVSITIlAirOB. 
(A)  Corporatlona  and  AaaoclatloBB. 

€=3693  (Tex.Civ^pp.)  Proviaiong  against  ab- 
sence beine  evidence  of  death  of  member  of 
benefit  society  void.— Sovereign  Camp,  Wood- 
men of  the  World,  v.  Piper,  648. 

(B)  Tbe  COHtract  In   Oeneral. 

«s>723(5)(Ky.)  Misrepresentations  of  insured 
.  as  to  freedom  from  indigestion  may  prevent  re- 
covery.—Sovereign    Camp,    M^>odmen   of    the 
Worldi  T.  Thomas,  69. 

(D)  Fortettnre  or  Snspenalon. 

9s>747  (Tax.Civ.App.)  Beneficiary  in  certifi- 
cate of  suspended  member  not  entitled  in  view 
of  by-laws. — Gilmore  v.  Grand  Temple  &  Tab- 
ernacle in  State  of  Texas  of  Knights  and 
Daughters  of  Tabor  of  International  Order  of 
Twelve,  294. 

9=»748  (Ark.)'  A  "mine"  within  association's 
constitution  declaring  hazardous  occupations, 
held  not  an  open  working.— Sovereign  Gamp 
Woodmen  of  the  World  v.  Arthur,  729. 
^=>750  (IMo.App.)  Member  not  in  "good  stand- 
ing" after  failure  to  pay  dues.— Moses  v.  Bawl- 
ins,  865. 

C=>755(l)  (Arfc.)  Member  of  fraternal  asso- 
ciation engaging  m  hazardous  occupation  held 
not  in  go<^  standing.— Sovereign  Camp  Wood- 
men of  the  World  v.  Arthur,  729. 
€=»755(3)  ^Me.App.)  Application  of  overpay- 
ment to  delinquent  dues  held  not  a  waiver. — 
Moses  V.  Rawlins,  865. 

Letter  advising  member  of  delinquencies  and 
opportunity  for  readmisaion  held  not  a  waiver. 
—Id. 

B«taining  of  overpayment  of  assessments  not 
a  waiver  of  forfeiture. — Id. 
$=3756(1)  (Ark.)  Constitution  of  fraternal 
benefit  association  suspending  member  for  en- 
gaging in  hazardous  occupation  self-executing. 
— Sovereign  Camp  Woodmen  of  the  World  v. 
Arthur,  729. 

9=»76t  (Tex.Clv.App.)  Bequirement  of  by- 
laws as  to  good  health  prevented  reinstatement 
on  payment  of  delinquent  endowment  tax.— Gil- 
more  V.  Grand  Temple  &  Tabemarle  in  State 
of  Texas  of  Knights  and  Daughters  of  Tabor 
of  International  Order  of  Twelve,  294. 

(B*)   Actions  tor  Beneflta. 

$=>8I2  (Tex.Clv.App.)  limitations  do  not  ran 
against  action  on  policy  until  seven  years  from 
disappearance  of  insured. — Sovereign  Camp, 
Woodmen  of  the  World,  v.  Piper,  649. 
«=38I5(I)  (Tex.  Civ.  App.)  Petition  stated 
cause  of  action  on  mutual  benefit  society's 
policy. — Sovereign  Camp,  Woodmen  of  the 
World,  V.  Piper,  649. 

^=>8I5(3)   (Ark.)  Kcply  to  answer  not  coun- 
terclaim or  set-off  not  necessary. — Home  Pro- 
tective Aas'n  V.  Morse,  J3C4. 
$=»8I7(2)    (Ark.)  Insurance    order    must    in- 
troduce  constitution,   by-laws,   and  application 
containing   provisions   relied  on   as   defense. — 
Home  Protective  Ass'n  v.  Morse,  364. 
€=>8I8(2)    (Ky.)  Evidence     that      application 
would  not  have  been  accepted  if  appUcant  has 
stated      truth      admissible. — Sovereign      Camp, 
Woodmen  of  the  World,  v.  Thomas,  69. 
<S=38I9(2)   (Ky.)  Evidence /(cfd  to  show  insur- 
ed   suffered    from    indigestion    before    death. — 
Sovereign   Camp,    Woodmen  of   the   World,   v. 
Thomas,  69. 

€=:>825(2)  (Ark.)  Payment  of  premium  for  ju- 
ry.— Royal  Neighbors  of  America  v.  McCullar, 
708. 

€=3826(2)  (Tex.Com.App.)  Instruction  erro- 
neous in  authorizing  verdict  against  insurer 
witliout  finding  on  defensive  issue. — Sovereign 
Camp,  Woodmen  of  the  World,  v.  Bailey,  550. 


INTEREST. 


See  Usury. 


INTOXICATING  LIQUORS. 

n.   OONSTITUnONAUTT    OF    ACTS 
AND   OROINANCES. 

€=s>20  (Ark.)  Statute  providing  for  mmmaty 
seizure  and  destruction  Talid.---Gole  v.  State, 
1060. 

VXn.   CRIMINAX  PROSECimONS. 

«s»236(l2)  (Mo.App.)  Evidence  held  to  sus- 
tain conviction  for  unlawful  issuance  of  pre- 
scription.— State  V.  Patterson,  882. 
«=s>238(4)  (Ky.)  Whether  defendant  had  Uq- 
uors  in  possession  for  sale  held  for  jury.— 
Owens  V.  Commonwealth,  524. 

IX.  gEABCHEa.   SEIZUBES.  AMD 
FOBFEIT1TBES. 

€=>250,  (Ark.)  Defendant  complaining  of  con- 
demnation of  liquor  must  show  be  was  not  neg- 
ligent in  failing  to  attend  hearing.— <3oIe  v. 
State,  1060. 

IRRIGATION. 

See  Water*  and  Water  Courses,  «=>247-257. 

JEOPARDY. 

See  Criminal  Law,  <8=s>170-204. 

JOINT  ADVENTURES. 

€=35(2)  (Ark.)  Evidence  in  suit  between  joint 
adventurers  to  obtain  overpayment  held  to  sup- 
port decree  for  defendant— Pumphrey  t.  Fur- 
low,  SI. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Justices  of  the  Peace. 

n.  SFEOIAI.  OB  SUBSTITIITE 

JUDGES. 

€=>l5(i)  (Ky.)  County  judge  can  appoint 
judge  pro  tem.,  but  cannot  appoint  depu^  or 
substitute  judge.— Cox  v.  Allen,  932. 

JUDGMENT. 

See  Execution. 

For  judgments  tn  particular  actions  or  proceed- 
ings, see  also  tbe  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Er- 
ror. 

I.   NATURE  AND  ESSENTZAI.S  IN 
OBNEBAZi. 

€=3 1 7(1)  (Mo.)  Notice  essential  to  bind  par- 
ties.-Jones  v.  Park,  1018.  • 

IV.  BTDEFAUI.T. 
(A)  Ro«aiaIte«  and  Vnltdltr. 

^=»I0I(2)  (Mo.Asp.)  Complaint  alleging  insti- 
tution of  suit  held  to  state  a  conclusion  and  to 
be  insufficient  to  sustain  default — Walrath  v. 
Crary,  895. 

(B)  Opentnar  or  Settlnar  Aalde  Detnnlt. 
€=>I43I2)   (Tex.Cr.App.)  Excuse  for  surety's 
failure  to  answer  proceeding  on  forfeited  bail 
liond  must  be  shown  on  motion  for  rehearing  or 
new  trial.— Briggs  v.  State,  246. 

Default  judgment  will  not  be  set  aside  in  ab- 
sence of  fraud,  accident,  or  other  cause.- Id. 
€s>i45(2)  (Tex.Cr.App.)  Proceeding  on  for- 
feited bail  bend  meritorious  defense  must  b« 
shown  on  motion  for  rehearing  or  new  trial 
-Briggs  y.  State,  246.  .  or^n  1^ 
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VT.   ON    TBIAI.   OF    ISSUES. 

(A)    Rendition,    Form,   And    Re«aialtea    In 
General. 

^=>2I6  (Tex.Com.App.)  "Interlocutor;  judg- 
ment" defined.— Kinney  v.  Tri-State  Telephone 
Co.,  227. 

<S=>2I7  (Tex.Com.App.)  Bequisites  of  a  "final 
judgment"  stated. — Kinney  v.  Trl-State  Tele- 
phone Co.,  227. 

(C)  Conformity  to  Proeeaa,  Pleadlnara, 
Proofa,   and  Verdict   or  Plndlnga. 

€=9248  (Mo.)  Relief  in  suit  to  quiet  title  meas- 
ured by  pleadings. — Stewart  t.  Omaha  Loan  & 
Trust  Co.,  808. 

<S=9248  (Tex.Clv.App.)  Evidence  to  form  basis 
of  judgment  must  have  support  in  the  plead- 
ings.— Kirby  Lumber  Co.  v.  Lewis,  332. 
®=>256(2)  (Tex.Com.App.)  Findings  held  not 
tu  warrant  judgment  for  plaintiffs  in  view  of 
answers  to  issues.^— Harrell  v.  St.  Louie  &  S. 
Vt'.  Ry.  Co.  of  Texas,  221. 

VUI.  AMENDWENT,    COXtBECTION. 
AND  REVIEW  IN  SAME  COURT. 

®=9299(l)  (Ark.)  Courts  lose  control  over 
judgment  after  lapse  of  term. — Spivey  v.  Tay- 
lor, 57. 

€=>334  (Mo.)  Writ  of  error  coram  nobis  lies 
only  in  court  where  judgment  rendered. — For- 
est Lumber  Co.  v.  Osceola  Lead  &  Zinc  Min- 
ing Co.,  398. 

IS.   OPENING  OR  VACATnro. 

®=»342(l)  (Ark.)  Courts  lose  control  over 
judgment  after  lapse  of  term. — Spivey  v.  Tay- 
lor. 57. 

^=»375  (Ky.)  Fraud  justifying  vacation  must 
be  practiced  prior  to  Judgment.-^Roundtree  v. 
Meadors,  1069. 

X.   EQUITABLE    BELIEF. 
<B)  Jnrladlction  and  ProceedlnKa. 

<g=>456(2)  (Tex.Clv.App.)  Suit  to  set  aside 
barred  in  4  years.— Kirtley  v.  Spencer,  328. 

XI.   COLLATERAL  ATTACK. 

(B)  Oronnda. 

€=»50l  (Mo.)  Not  vulnerable  to  collateral  at- 
tack because  of  error  in  decision. — Forest 
Lumber  Co.  v.  Osceola  Lead  &  Zinc  Mining 
Co..  398. 

(C)   Proceedlngra. 

<£=»5I9  (Tex.Com.App.)  Want  of  jurisdiction 
over  person  of  defendant  may  be  set  up  in  ac- 
tion on  judgment  as  direct  attack. — ^Walker  v. 
Chatterton,  1100. 

Xn.   CONSTRUCTION      AND     OPERA- 
TION  IN   GENERAL. 

$=»52S  (Tex.Clv.App.)  Correct  judgment  re- 
citing wrong  reason  not  affected. — City  of  Dal- 
las V.  Crawford,  305. 

XTV.   CONCLUSIVENESS   OF    AUTOOt- 
CATION. 

(B)  Peraona  Concluded. 

€=»67l  (Mo.)  Unknown  heirs  represented  by 
counsel  bound  by  finding  as  to  heirs. — Moon- 
eyham  v.  Mynatt,  4.51. 

€=3686  (Tex.Clv.App.)  Heirs  of  party  barred. 
-Kirtley  v.  Spencer,  328. 

(C)  Mattera    Concluded. 
€=9713(1)   (Mo.)  Opinion  in  former  action  not 
binding  as  to  point  not  passed  upon.— Deck  v. 
Wofford,  443. 

©=720  (Ky.)  Judgment  conclusive  on  every 
point  actually  and  necessarily  decided.— Staf- 
ford v.  Johnson,  929. 
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(O)  Judarmenta    In    Particular    Claaaea    of 
Aetloaa  and  Proceedlnar*. 

€=»747(l)  (Tex.Clv.App.)  Judgment  on  dis- 
claimer in  action  to  remove  cloud  held  con- 
clusive of  rights.- Kirtley  v.  Spencer,  328. 

XVn.   FOREIGN   JUDOBfENTS. 

<S=»822(4)  (Mo.)  Foreign  decree  controls  in- 
vestments in  this  state,  where  beneficiary  had 
constructive  notice.— Jones  v.  Park,  1018. 
€=>825  (Mo.)  Adequacy  of  notice  to  sustain 
foreign  judgment  depends  on  law  of  the  foreign 
state.— Jones  v.  Park,  1018. 

XX.  PATMENT.   SATISFACTION, 
MERGER.   ANB   DISCHARGE. 

<&=>884  (Tex.Com.App.)  Intervention  by  judg- 
ment creditor  in  receivership  proceedings  held 
not  to  work  merger  of  judgments. — Walker  v. 
Chatterton,  1100. 

XXI.  ACTIONS  ON  JUDGMENTS. 
(A)   Domeatic  JndKnienta. 

<&=>906  (Tex.Com.App.)  Defense  to  original 
cause  not  available  in  action  on  judgment. — 
Walker  v.  Chatterton,  1100. 

In  action  on  judgment,  defense  may  attack 
validity  of  Judgment— Id.  i 

JUDICIAL  POWER. 

See  Constitutional  Law,  9=»70. 


n. 


JURY. 

RIGHT  TO  TRIAL  BT  JURY. 


®=>I9(I5)  (Ark.)  Jury  trial  in  proceeding  to 
condemn  intoxicating  liquors  not  contemplated. 
—Cole  v.  State,  lOCO. 

iS=>2l(4)  (Ky.)  Statute  gives  right  to  trial  by 
jury  in  contempt  proceedings.— Riley  v.  Wal- 
lace, 1085. 

IV.    SUMMONING,  ATTENDANCE,  DIS> 
CHARGE.  AND   COMPEN- 
SATION. 

^^72(6)  (Mo.)  Overruling  motion  for  elisor 
discretionary  with  court.— State  v.  Kramer,  822. 
€x=>82(3)  (TeX.Cr.App.)  Motion  to  quash  ven- 
ire for  lack  of  personal  summons  properly  de- 
nied where  all  present  or  excused. — Brown  v. 
State,  252. 

JUSTICES  OF  THE  PEACE. 

I.   APPOINTMENT,  QUALIFICATION. 
AND  TENURE. 

^=>5  (Mo.)  Statute  intended  to  apply  to  incum- 
bents despite  provision  justices  shall  give  bond. 
— Forgrave  v.  Buchanan  County,  755. 

II.  RIGHTS,    DUTIES,    AND    LIABILI- 
TIES. 

^=9 1 5  (Mo.)  Act  relative  to  justices  of  peace 
not  invalid  as  Increasing  compensation  during 
term.— Forgrave  v.  Buchanan  County,  755. 
Justice  held  not  entitled  to  clerk  hire.— Id. 

in.  CIVIL    JURISDICTION    AND    AU- 
THORITY. 

€=945  (Tex.Clv.App.)  Amount  in  controversy 
under  plea  in  reconvention  determined  by  con- 
sidering each  claim  separately. — Ft.  Smith 
Couch  &  Bedding  Co.  v.  (5eorge,  335. 

IV.  PROCEDURE  IN  CIVIL  CASES. 

€=>9I(I)  (Mo.App.)  Statement  need  be  only 
definite  enough  to  Inform  of  nature  of  action. 
— Norman  v.  Key,  499. 

<S=39I(I)  (Mo.App.)  Statement  informing  de- 
fendant of  demand  and  barring  recovery  in 
another  suit  sufficient.— Sbortridge  t.  Raiffei- 
sen,  1031. 
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®=>9I(2)  (Mo.App.)  Statement  seeking  to  re- 
cover cotton  as  rent  held  sufficient. — Norman  v. 
Key,  499. 

®=b9I(4)  (MoJkpp.)  Statement  of  cause  of  ac- 
tion fgr  commission  hfid  not  defective. — Short- 
ridge  T.  Kaiffeiscn,  1031. 

^=s>IOI  (Mo.App.)  Attachment  affidavit  used 
in  aid  of  defective  statement. — Norman  v.  Key, 
499. 

V.  BEVIEW  OF  PR0CEEBIM08. 
(A)  Appeml  and  Error. 

^=3174(5)  (Mo.App.)  Defective  pleading  can 
be  amended  on  appeal  to  circuit  court. — Mun- 
day  V.  Britton,  504. 

€=3 1 90  (McApp.)  Statement  of  cause  of  ac- 
tion amendable  on  remand. — Shortridge  T.  Raif- 
feisen,  1031. 

LABOR  UNIONS. 

See. Trade  Unions. 

LANDLORD  AND  TENANT. 

II.  I.EASES  AMD  AOBEEMENTS  IN 

OEKEBAL. 

(B)  ConH<mctloi>  and  Operation. 

^=348(1)  (Ark.)  In  action  for  lessor's  breach 
of  agreement  to  furnish  water,  evidence  as  to 
capacity  of  well  held  sufficient  to  go  to  jury. 
— FroUch  v.  Hicks,  373. 

III.  I.ANDI.ORD'S  TITi:.E  AXD  RE- 

VERSION. 
(A)  RIarltts  and  PoTvera  of  Landlord. 

^=>93(2)  (Mo.App.)  No  formal  attornment  to 
purchaser  of  land  or  renewal  of  rental  con- 
tract necessary.— Norman  v.  Key,  499. 

(B)   Batopjiel  of  Tenant. 

#=963(3)  (Ark.)  Where  tenancy  disputed  title 
may  be  denied.— Conolly  v.  Rosen,  716. 

Vn.   PREMISES.  AND  ENJOYMENT 

AND   USE  THEREOF. 

(D)   Repaira,   Inanrance,  and    ImproTO- 

menta. 

«s»l50(l)  (Ark.)  Landlord  not  agreeing  to  re- 
pair cannot  be  compelled  to. — Rundell  v.  Rog- 
ers, 19. 

iS:=>l52(2)  (Tenn.)  Subsequent  promise  of 
landlord  to  repair  void  as  without  considera- 
tion.— Boyd  v.  McCarty,  528. 

(F)  Eviction, 

$=9 1 72  (3)  (Tenn.)  Failure  to  repair  not  a 
constructive   eviction.— Boyd  v.  McOarty,  528. 

vni.   RENT  AND  ADVANCES. 

(A)  RlKbta  and  L.lablllttea. 
<S=>I92(I)    (Tenn.)    Threat    of    condemnation 
does  not  affect  rights  of  parties.— Boyd  v.  Mc- 
Carty, 528. 

(B)  Actlona. 

<S=s223(6)   (Tenn.)  Lessees,  knowing  premises 

dilapidated,  took  them  at  their  own  risk.— Boyd 

V.  SloCarty,  528. 

^=>230(7)  (Mo.App.)  Amendment  of  answer  in 

action  for  rent  not  inconxistent  with  answer  as 

it  stood.— Sloan  v.  Maradoes,  883. 

®=»23l(2)   (McApp.)  Testimony  of  tenants  as 

to  trouble  between  parties  relevant. — Sloan  v. 

Maradoes,  883. 

<@=>233(3)    (Mo.App.)    In   an  action  for   rent 

eviction  held  for  jury  on  the  evidence. — Sloan 

v.  Maradoes,  883. 

<C)  Lien. 

<g»246(6)  (McApp.)  Landlord  held  entitled 
under  lease  to  lien  for  meadow  rent  on  deposit 
by  tenant  of  money  received  from  sale  of  corn. 
—Roberts  v.  Hodges,  809. 


X.  RENTTNO  ON   SHARES. 

€»32l  (Tex.Civ.App.)  Contract  held  not  to 
charge  greater  rent  than  allowed  by  law. — 
Raymond  v.  Ashley,  992. 

<S=9322  (Mo.App.)  One-fourth  of  cotton  rais- 
ed "at  the  gin  required  delivery  by  tenant  at 
market  place. — Norman  v.  Key,  499. 
€=>323  (Ark.)  Contract  held  to  make  cropper 
employe  not  tenant.— Hardeman  v.  Arthurs.  20. 
(&=»326(5, 6)  (McApp.)  Tenant  failing  to  de- 
liver crop  as  rent  may  be  sued  for  money 
value. — ^Norman  v.  Key,  499. 
<S=3326(6)  (Ark.)  Title  to  crop  under  lease  on 
shares  is  in  landlord,  so  that  a  purchaser  from 
cropper  is  guilty  of  conversion. — Hardeman  v. 
Arthurs,  20. 

«=9328(3)  (Mo.App.)  Landlord  held  not  to 
waive  his  lien  on  corn  by  authorizing  tenant  to 
sell. — Roberts  v.  Hodges,  859. 

LARCENY. 

See  Receiving  Stolen  Goods. 

I.   OFFENSES    AND    RESPONSIBrUTT 
THEREFOR. 

^»5  (Tex.Cr.App.)  Taking  of  casing  from 
abandoned  oil  well  valued  at  more  than  $50 
would  be  theft.— Davis  v.  State,  236. 
4=38  (Tex.Cr.App.)  Control  not  necessarily 
exclusive  in  one  person. — Hasley  v.  State,  579. 
4s>l4(3)  (Mo.)  Obtaining  money  by  matching 
coins  held  false  pretense,  and  not  larceny. — 
State  V.  Anglin,  776. 

€=s23  (Mo.)  Defendant  who  fled  with  ring 
handed  him  as  collateral  security  for  payment 
of  gambling  debt  held  guilty  of  grand  larceny. 
—State  V.  Anglin,  776. 

n.  PRosEoimoN  and  punishment. 

(A)   Indictment  and   Information. 

€=>32(5)  (Tex.Cr.App.)  Ownership  properly 
laid  in  person  having  custody  of  property.— 
Narango  v.  State,  564. 

®s>32(5)  (Tex.Cr.App.)  Ownership  of  cattle 
should  be  alleged  in  person  controlling  pas- 
ture and  not  owner  of  pasture. — ^Rabe  v.  State, 
1106. 

«=>40(2)  (Tex.Cr.App.)  Proof  of  real  owner's 
want  of  consent  not  essential,  where  property 
is  in  control  of  other  person. — Narango  v. 
State,  564. 

(B)  Brldence. 

®=350  (Tex.Cr.App.)  Checks  given  for  payment 
on  sale  of  stolen  property  held  admissible.— 
Davis  v.  State,  236. 

®=>64(l)   (Mo.)  Unexplained  possession  of  re- 
cently stolen  property  prima  facie  evidence  of 
guilt.— State  v.  Thompson,  789. 
€=>64(7)    (Tex.Cr.App.)    Conviction  sustained 
by  evidence.— Alarcan  v.  State,  982. 

(OX  Trial  and  Review. 

<3=368(l)  (Mo.)  Evidence  held  insufBcient  to 
connect  accused  with  stealing  mules.— State  v. 
Nave.  744. 

<S=»68(I)     (Mo.)    Evidence    htld   sufficient   for 
submission  to  jury. — State  v.  Anglin.  776. 
<S=»68(I)   (Mo.)  Evidence  held  for  jury.— State 
V.  Thompson,  789. 

LEASE. 

See  Landlord  and  Tenant. 

LIBEL  AND  SLANDER. 

H.  FRI'Vn.EOED    COMMUNICATIONS, 
AND  MAUCE  THEREIN. 

<S==>44(3)  (Tex.Com.App.)  Letter  from  defend- 
ant's superintendent  causing  plaintiff's  discbarge 
for  violation  of  rules  Jield  privileged.— Interna- 
tional &  G.  N.  R.  Co.  V.  Edmundson,  ISl. 
<S:=>45(I)  (Tex.Com.App.)  Communication  to 
one  having  correspondmg  interest  is  "privileged 


rv.  AornoNS. 

(C)    Bvldence. 

€=s>IOI(4X  (Tax.Com.App.)  Burden  of  proof  as 
to  malice  in  case  of  prfrilege  stated,— Interna- 
tional &  G.  N.  n.  Co.  V.  BJdmundson,  181. 

Evidence  held  insufficient  to  justify  legal  in- 
ference of  malice. — Id. 

€=»II2(2)  (Tex.Coin.App.)  Actual  or  express 
malice  may  be  proved  by  circumstantial  evi- 
dence.—International  &  G.  N.  K.  Co.  V.  Ed- 
mundson,  181. 

LIENS. 

See  Mechanics'  Liens;  Vendor  and.  Purchaser, 
«=5>254-280. 

LIFE  ESTATES. 

«=920  (Mo.)  Bemalndermen  held  bound  by  ac- 
cepting benefits  of  agreement  of  life  benefi- 
ciary as  to  interest.— Hartnett  v.  Liangan,  403. 
«s>27(l)  (Mo.)  Statutes  regarding  mortality 
tables  do  not  extend  authority 'of  courts  to  ad- 
judge money  to  lite  tenant  in  lieu  of  estate. — 
Carson  v.  Hecke,  850. 

LIMITATION  OF  ACTIONS. 

See   Adverse  Possession;    Criminal   Law,  <=» 
159. 

I.  STATITTES  OF  UMITATIOIT. 

(B)   Umitations    AppUeable  to   Pavtlenlai 

Aetloaa. 

iS=»25(3)  (Ky.)  Action  on  note  must  be  com- 
menced within  five  years.— Hazel  v.  McCullough, 
100. 

Notes  negotiated  before  maturity  become  bills 
of  exchange  within  five-year  statute. — Id. 
$=>3I  (Ky.)  Action  by  husband  to  recover  for 
loss  of  services  of  wife  injured  while  passenger 
barred  in  one  year. — Cravens  v.  Louisville  & 
N.  B.  Co.,  930. 

XX.   COMPnTATION     OF    PERIOD     OF 
UMITATIOM. 

(A)  Aeoraal  of  RIarht  of  Aetloa  or  De> 
tense. 

9=>46(l)  (Mo.)  Bniis  from  maturity  of  policy. 
— First  Nat.  Bank  v.  Security  -Mut.  Life  Ins. 
Co.  of  Binghamton,  N.  Y.,  832. 

IV.  OPERATION  AND  EFFECT   OF 

BAR   BT  UMITATfON. 

®=9l67(l)  (Ky.)  I4en    securing    notes    barred 
with  them.— Hazel  v.  McCuUough,  100. 
<S=9l67(l)   (Mo.)  Bar  of  debt  for  which  policy 
is  pledged  not  barring  pledgee's  action  on  pol- 
icy.— First   Nat.    Bank    v.    Security   Mut.    Life 
Ins.  Co.  of  Binghamton,  N.  Y.,  832. 
«=»I72  (Ky.)  Defense  of  statute,  though  pet^ 
sonal,  can  be  set  up  by  grantees  or  mortgagees. 
—Hazel  V.  McCullough,  100. 
®=>I73  (Mo.)  Right  to  plead  personal  to  debt- 
or.— First    Nat.    Bank    v.    Security    Mat.    IJfe. 
Ins.  Co.  of  Binghamton,  N.  Y.,  8.12. 

V.  PIiEADINO,  EVIDENCE,  TRIAXi, 

AND  REVIEW. 

$=»I87  (Tex.Clv.App.)  Privilege  of  infancy  or 
coverture  is  waived  by  failure  to  plead. — Krause 
V.  Hardin,  310. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 


LIS  PENDENS. 
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occasion." — International  &  G.  N.  B.  Co.  v.  Bd- 
mundson,  181. 

i@=s>50  (Tox.Com.App.)  Privilege  not  lost  be- 
cause belief  of  truth  not  based  on  reasonable 
grounds. — International  &  G.  N.  B.  Co.  v.  Ed- 
mundson,  181. 

<S=35I(I)  (Tex.Com.App.)  "Malice"  avoiding 
privilege  defined. — International  &  G.  N.  B.  Co. 
T.  Edmundson,  181. 


Manrlag* 


^s>25(l)  (Ark.)  Purchaser  in  unenforceable 
parol  contract  made  prior  to  notice  of  suit  in- 
volving title  held  bound  by  notice. — ^Idghtle  v. 
Schmidt,  46. 

LOGS  AND  LOGGING. 

®=>8(S)  (Ark.)  As  to  possible  profit  on  logging 
contract,  testimony  of  one  who  carried  out  the 
contract  that  he  lost  money  on  it  was  admissi- 
ble.— Forrest  City  Box  Co.  v.  Latham,  706. 
^=>2I  (Ark.)  Evidence  held  to  warrant  find- 
ing that  contract  for  cutting  and  manufactur- 
ing timber  was  modified. — WUliams  Lumber  Co. 
r.  Dudley  &  Healan,  353. 

Evidence  as  to  amount  of  lumber  from  logs 
held  admissible,  ia  view  of  modification  of  con- 
tract—Id. 

LUNATICS.  \ 

See  Insane  Persons. 

MALICIOUS  PROSECUTION. 

I.   NATTTRE    AND   OOMBCENOEBCENT 
OF   FROSECVTION. 

^-»  1 1  (Tex.)  Interference  with  person  or  prop- 
erty essential.— Pye  v.  Cardwell,  153. 

XI.   WANT   OF  FROBABUB   CAUSE. 

®=9|8(5)   (Teim.)  Probable  cause  for  prosecu- 
tion  for   theft  held  to   have   existed.— F.   W. 
Woolworth  Co.  v.  Connors,  1053. 
«=>I9  (Tenn.)  "Probable    cause"    defined.— F. 
W.  Woolworth  Co.  v.  Connors,  1053. 

V.  ACTIONS. 

®=»47  (Tex.)  Complaint  alleging  series  of  suits 
without  probable  cause  pursuant  to  conspiracy 
held  bad.— Pye  v.  CardweU,  153. 
ig=>7l(2)  (Tenil.)  Probable  cause  a  mixed 
question  of  law  and  fact. — F.  W.  Woolworth 
Co.  V.  Connors,  1053. 

MANDAMUS. 

II.   SUBJECTS  AND  PURPOSES  OF  RE. 
I.IEF. 

(B)    Acts    and    ProppedltiBS    of    Pnlilic  .Olll- 
cers  and  Boards  and  Blnntotpalltles* 

€=>76  (Mo.App.)  Writ  not  issued  "to  compel 
city  clerk  to  certify  recall  petition  unless  re- 
fusal fraudulent  or  arbitrary. — State  ex  rel. 
Crow  V.  Carothers,  1043. 

^=3 121  (Me.)  Mandamus  held  to  lie  to  compel 
county  to  pay  to  special  road  district  taxes 
collected  therein. — State  ex  rel.  Moberly  Special 
Uoad  Dist.  of  Randolph  County  v.  Burton,  844. 

III.  JURISDICTION,  PROCEEDINGS,. 
AND  REUEF. 

€=»I87(4)  (Mo.App.)  Objections  to  form  of 
dcniaLs  cannot  be  raised  for  first  time  on  ap- 
peal.— State  ex  rel.  Crow  v.  Carothers,  1043. 

Failure  to  state  facts  to  sustain  application 
can  be  raised  for  first  time  on  appeal. — Id. 
®=>t87(7)  (Mo.)  Mode  of  presentation  on  ap- 
peal of  error  in  overruling  demurrer  to  return 
stated.— State  ex  rel.  Moberly  Special  Road 
Dist.  of  Randolph  County  v.  Burton,  844. 

MANSLAUGHTER. 

See  Homicide. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 

^=»33  (TM.Clv.App.)  Binding  without  cohabi- 
tation if  celebrated  under  forms.— Lopez  v. 
Missouri,  K.  &  T.  By.  Co.  of  Texas,  «95. 
®=>39  (Tex.Com.App.)  Judgment  roll  held  ad- 
missible under  the  pleadings  to  prove  no  di- 
vorce.—Kinney  V.  Tri-State  Telephone  Co.,  22JJ  p 
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«=s>40(l)  (Tex.Civ.App.)  Presumption  of  com- 
petency of  parties  and  death  or  divorce  of 
former  spouse  does  not  extend  to  common-law 
marriage. — Lopez  t.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas,  695. 

^=s>40(6)  (Tex.ComJlpp.)  Presumption  that 
first  wife  has  been  divorced  on  proof  of  a  second 
marriage.— Kinney  t.  Tri-State  Telephone  Co., 
227. 

«=>40(6)  (Tex.Civ.App.)  Agreement  to  marry 
woman  and  cohabiting  with  her  without  legal 
ceremony  not  basis  for  presumption  of  divorce 
from  legal  wife.— Lopez  v.'  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas.  695. 

Presumption  of  competency  of  parties  and 
death  or  divorce  of  former  spouse  does  not  ex- 
tend to  oommon-lnw  marriage. — Id. 
^=>40(7)  (Tex.Civ.App.)  Ceremonial  marriage 
in  foreign  country  presumed  in  accordance  with 
its  laws.— Lopez  v.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas,  69J). 

«=>40(8)  (Tex.Civ.App.)  Once  established  pre- 
sumed to  continue.— Lopez  v.  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas,  695. 
<S=340(IO)  (Tex.Com.App.)  Presumption  that 
first  wife  has  been  divorced  rebutted  by  proof 
that  no  divorce  has  been  granted. — Kinney  v. 
Tri-State  Telephone  Co.,  227. 

Interlocutory  divorce  decree  from  first  wife 
held  to  rebut  presumption  of  validity  of  second 
marriage. — Id. 

<e=>44  (Tex.CIV.App.)  May  be  proved  by  wit- 
nesses without  producing  certificate.— Lopez  v. 
Missouri,  K.  &  T.  Uy.  Co.  of  Texas,  693. 
€=950(1)   (Mo.)  Evidence   held  to  show  com- 
mon-law marriage,   making  woman's  testimony 
.  inadmissible. — State  v.  HuiTis,  420. 
•S=>SO(i)    (Tex.Clv.App.)   Evidence      held      to 
show  that  plaintiff's  common-law  husband  was 
husband  of  another. — Lopez  v.  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas.  693. 
«=»50(5)   (Tex.Civ.App.)  Evidence  held  insuffi- 
dent  to  estal)lish  common-law  marriage. — Tiopez 
v.  Missouri,  K.  &  T.  By.  Co.  of  Texas,  693. 

MASTER  AND  SERVANT. 

See  Trade  Unions. 

I.  THE  nBLATlOV. 
(A)   Creation  nud  Existence. 
«=»3(l)   (Tex.Civ.App.)  Contract    of    employ- 
ment not  absolutely  void  for  fraudulent  Btate- 
ment.— Baker  v.  Beattie,  058. 

(D)   Btatntory  Rearnlation. 

®=»l6i/2.  Owing  to  the  great  increase  ofmat- 
ter  heretofore  classified  to  this  section,  we  have 
made  a  new  sulidivision,  consisting  of  ®:»  num- 
ber sections  .S4(i-420.  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  digests 
will  be  found. 

(C)   Termination  and  DIacIiarKe. 

€s»4l(5)  (Tex.Civ.App.)  Exemplary  damages 
for  breach  of  contract  of  emplo^yment  held  war- 
ranted.— Scheps  v.  Giles,  34S. 

$•500  exemplary  damages  for  discharge  held 
not  excessive. — Id. 

la.   MASTER'S    MABIMTT    FOB    IN- 
JURIES  TO   SERVANT. 
<A)  Natnre  and  Extent  in  General. 

^=»87'/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  cln.«sifiod  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  <S=> 
number  sections  34(5—120,  at  the  tjiid  of  this 
topic,  where  the  matter  in  tliis  and  future  indcx- 
dig<>8ts  will  lie  found. 

€=388(7)  (IMo.)  Railroad  employes  going  to 
distant  town  for  lodging  not  in  service  unless 
journey  is  necessary. — Williams  v.  Scliaff,  412. 
€=»IOO(l)  (Tex.Com.App.)  Contract  recjuiring 
notice  of  injury  void  under  federal  act. — 
Panhandle  &  S.  F.  Ry.  Co.  v.  Brooks,  186. 


«=>I00(2)  (Ky.)  Contract  that  railway  em- 
ploye's acceptance  of  benefits  of  relief  depart- 
ment should  bar  actien  against  railroad  valid.— 
Pittsburgh,  C,  C.  &  SL  L.  By.  Co.  v.  Carmody, 
1070. 

Contract  giving  injured  employ^  option  to  ac- 
cept benefit  in  lieu  of  asserting  employer's  lia- 
bility is  not  against  public  policy.— Id. 

(B)  Tools,     HacIiinerT,     Appllaneen,    and 

PlaeeB  tor  Work. 

€=9 103(1)  (Tex.Com.App.)  Duty  of  inspection 
nondelegable. — St.  Louis  Southwesterii  Ry.  Co. 
of  Texas  t.  Ewing,  198. 

<S=9l03(2)  (Tex.CeM.App.)  Injuries  to  serv- 
ant charged  with  duty  of  making  working  place 
safe  not  actionable.— Texas  City  Transp.  Co. 
V.  Winters,  541. 

€=3  103(2)  (Tex.Clv.App.)  Duty  to  keep  tool 
in  condition  defined. — Hines  v.  Flinn,  679. 

Duty  to  furnish  safe  tool  nondelegable. — Id. 
<@=»  107(2)  (Tex.Com.App.)  Employer's  duty  to 
secure  rolling  door  defined. — Dawson  v.  King, 
164. 

Duty  to  provide  safe  place  applies  only  to 
place  intended  for  use. — Id. 
€=s>l09  (Mo.App.)  Master  must  famish  team 
reasonably  safe  for  the  purposes. — C^wan  v. 
Hydraulic  Press  Brick  Co.,  924. 
€=3 1 14  (Tex.Com.App.)  Employ^  entitled  to 
safe  way  of  reaching  floor  used. — Dawson  v. 
King,  164. 

€=>II8(2)  (Aril.)  Mining  "company"  in  statute 
held  to  include  individual  operators. — Harger  r. 
Harger.  736. 

€=>  124(3)  (Tex.Com.App.)  Hand  car  held  ap- 
pliance to  be  inspected  though  bought  of  repu- 
table manufacturer. — St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Ewing,  198. 
€=>I28  (Tex.Com.App.)  Employer  held  to  owe 
no  duty  respeeting  door  not  used  for  intended 
purposes.^ — Dawson  v.  King,  164. 
<S=3 129(1)  (Tex.Com.App.)  Injury  must  be 
probable  consequence  of  negligence,  which 
ought  to  have  been  foreseen. — ^Dawson  v.  King, 
164. 

Omission  to  provide  way  of  reaching  upper 
floor  held  not  cause  of  injury. — ^Id. 

(C)  Method*  of  'Work.  Rnles,  and  Order*. 

€=9 1 37  (4)   (Me.)   Section  men  not  entitled  to 

warnings. — Kirkland  v.  Bixby,  462. 

®=3l39   (Tex.Civ.App.)    Proximate     cause     ot 

switchman's  injury  defined. — Baker   v.  Beattie, 

058. 

(E)  Fellow  Servantii. 

€=9l80(l)  (Tex.)  Fellow-servant  rule  imder 
federal  act  defined.- Cox  r.  St.  Louis  &  S.  F.  R. 
Co.,  964. 

(P)  Risks  Assumed  by  Servant. 

€=>204(l)  (Ark.)  Federal  act  did  not  eliminate 
defense  of  assumption  of  risks  in  cases  other 
than  those  enumerated. — ^Kansas  City  Southern 
Uy.  Co.  V.  Sparks,  724. 

€=>2I3(3)  (Tex.Civ.App.)  Risk  of  injury  from 
impact  of  switched  -cars  assumed. — Baker  v. 
Beattie,  658. 

<@=>2I7(29)  (Tex.)  Railroad  trucker  held  not 
to  have  assumed  risk  of  foreman's  negligence.— 
Ox  V.  St.  Louis  &  S.  F.  R.  Co.,  964. 
€=>2I9(3)  (Tex.Civ.App.)  Assumption  of  rifk 
of  injury  from  defective  hammer  defined.— 
Hines  v.  Flinn,  679. 

O=>220(8)  (Tex.)  ABsamption  of  risk  after  as- 
surance of  safety  defined. — Cox  r.  St.  Louis  & 
S.  F.  R.  Co.,  964. 

€=9221(6)  (Ark.)  Assumption  of  risk  suasend- 
ed  by  promise  to  repair. — Moline  Timber  Co.  v. 
Taylor,  371. 

€=>222(l)  (M».App.)  Driver  ordered  to  drive 
from  unstable  load  did  not  assume  risk.— Gil- 
bert  V.  HiUiard.  m^.g,,,^^  byUOOglC 
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(G)    Contributory    Neartisence    of    Servant. 

iS=>243(2)    (Mo.)  Railroad    laborer    held    not 
trespasser  in  attempting^  to  board  freight  train. 
—Williams  v.  Sehaff,  412. 
<®=»245(4)   (Mo.App.)  Servant  not  negligent  in 
doing  thing  order.ed.— Gilbert  r.  Hilliard,  1027. 

(H)   Actions. 

€=>250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  €=»  num- 
ber sections  340-420,  at  the  end  of  this  topic 
whjre  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

®=>258(I8)  (Mo.)  Mode  of  pleading  custom 
definod. — Kirkland  v.  Bixby,  462. 
€=3258(21)  (Tex.Coin.App.)  Allegation  that 
foreman  directed  work  with  insufficient  force 
held  not  subject  to  exception. — Panhandle  & 
S.  F.  Ry.  Co.  V.  Brooks.  1S6. 
<S=>264(4)  (Tex.Com.App.)  Allegation  of  neg- 
ligence held  sufficient  to  take  case  to  jury  on 
theory  presented  by  evidence. — Freeman  v.  Wil- 
son, 5.51. 

€=»264(5)    (Mo.)  Pleading  held  not  to  author- 
ize proof  of.  custom.— Kirkland  x.  Bixby,-  462. 
®=>272   (Mo.)   Pass   admissible   on  question   of 
railroad  foreman's  authority  to  direct  laborer.— 
Williams  v.  Sehaff.  412.  . 

®=3278(3)  (Tex.Com.App.)  Evidence  insufficient 
to  show  emplo.ver  should  have  known  or  antici- 
pated use  of  door. — Dawson  v.  King,  164. 
€=3278(20)  (Tex.Com.App.)  Evidence    held    to 
show  breach  of  duty  to  warn. — Murray  v.  Hous- 
ton Car  Wheel  &  Machine  Co.,  219. 
«=3279(5)   (Ark.)  Evidence  held  to  show  negli- 
gence   on    part   of    track   laborer's    foreman. — 
Kansas  City  Southern  Ry.  Co.  T.  Sparks,  724. 
®=3284(2)    (Mo.)   Relation     of     railroad     em- 
ployes lodging  away  from  point  of  work  ques- 
tion for  jury. — Williams  v.  Sehaff,  412. 
<S=9286(2)    (Mo.App.)    Negligence  in  directing 
inexperienced    servant    to    operate    drill    heldi 
question  for  jurj-.— Fanning  v.  Hines,  l038. 
<S=»286(3)    (Tex.Com.App.)   Evidence,  held    to 
raise  iwuo  as  to  emploj;*'s  duty  to  make  place 
of  work  safe. — Texas  City  Transp.  Co.  v.  Win- 
ters, 541. 

iS=s»286(7)  (Tex.Civ.App.)  Negligence  in  fur- 
nishing hammer  question  of  fact. — Hines  v. 
Flinn,  679. 

Negligence   in   furnishing   defective     hammer 
held  for  jury.— Id. 

€=3286(1 1)  (Mo.App.)  Negligence  in  furnishing 
team  to  bo.v  held  question  for  jury. — Cowan  v. 
H.vdraulic  Press  Brick  Co.,  924. 
€=3286^  1 1 )  (Mo.App.)  Negligence  in  furnishing 
vicious  team  held  for  jury. — Gilbert  v.  Hilliard, 
1027. 

<£=»286(24)  (Tex.Com.App.)  Negligent  inspec- 
tion question  for  jury. — St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Ewing,  198. 
€=>286(39)  (Mo.App.)  Negligence  of  foreman 
in  requiring  plaintiff  to  drive  from  unstable 
load  a  jury  question. — Gilbert  v.  Hilliard,  1027. 
€=3288(1)  (Ark.)  Track  laborer's  assumption 
of  risk  held  question  of  fact. — Kansas  City 
Southern  Ry.  Co.  v.  Sparks,  724. 
€=>288(I2)  (Ark.)  Track  laborer's  assumption 
of  risk  of  old  rail  turning  over  held  for  jury. 
—Kansas  City  Southern  Ry.  Co.  v.  Sparks,  724. 
€=3288(12)  (Tex.Civ.App.)  Assumption  of  risk 
jury  question. — Hines  v.  Flinn,  679. 
€=>288(I3)  (Tex.)  Assumption  of  risk  after 
assurance  of  safety  of  manner  of  unloading 
truck  held  for  jury.— Cox  v.  St.  Louis  &  S.  P. 
R.  Co.,  064. 

€=S3288(I5)  (Ark.)  Assumption  of  risk  after 
promise  to  repair  held  for  jury.— Moline  Timber 
Co.  v.  Taylor,  ,371. 

€=3291(4)  (Ark.)  Instruction  held  applicable 
to  evidence.— Moline  Timber  Co.  v.  Taylor.  371. 
€=3297(2)  (Tex.Com.App.)  Findings  held  not 
inconsistent.— Chicago,  R.  L  &  G.  Ry.  Co.  y. 
Smith,  1099. 


€=>297(2)    (Tex.Clv.App.)   Findings 
consistent. — Baker  v.  Beattie,  658. 

IV.  Z,IABII.ITIES    FOR    INJURIES    TO 

THIRD    PERSONS. 
(A)  Acts  or  Omissions  of  Servant. 

€=»302(l)  (Mo.)  Scope  of  employment  defined. 
—Wolf  v.  Terminal  R.  Ass'n  of  St.  Louis,  114. 
®=>302(2)  (Mo.)  Switchmen  lowering  ear  gate 
to  accommodate  third  person  held  not  within 
scope  of  employment. — Wolf  v.  Terminal  R. 
Ass'n  of  St.  Louis,   114. 

€='313  (Ark.)  Joint  liability  for  conversion. — 
New  Coronado  Coal  Co.  v.  Jasper,  22. 

'(B)  'Work  of  Independent  Contractor. 

€=3316(1)  (Ark.)  Mine  lessee  held  independent 
contractor. — Harger  v.  Harger,'736. 

(C)   Actions.  ^ 

€=>332(3)  (Ark.)  Testimony  as  to  employment 
of  lessee  by  mine  owner  held  insufficient  to  go 
to  jury. — Ilargor  v.  Harger,  736. 
€=>332(4)  (Ark.)  Instruction  as  to  employment 
by  independent  contractor  held  not  erroneous.— 
Harger  v.  Harger,  736. 

VI.   WORKMEN'S    COMPENSATION 
ACTS. 

(A)   Nature  and  Grounds  of   Muster's  lila* 
blllty. 

i&=3375(l)  (Tex.Civ.App.)  Automobile  truck 
helper  held  killed  in  course  of  employment. — 
Hartford  Accident  &  Indemnity  Co.  v.  Dur- 
ham. 275. 

€=3381   (Tex.Civ.App.)  Intoxication,   to   consti-     '■ 
tute    defense   under    Employers'   Liability   Act, 
must  have  contributed  to  accident  or  disability. 
— Hartford  Accident  &  Indemnity  Co.  v.  Dur- 
ham, 275. 

Intoxication  of  employe  held  not  proximate 
cause  of  accident. — Id. 

(C)  FroceedlnKS. 

€=>403  (Tex.Civ.App.)  Employer  has  burden  of 
proving  intoxication  as  defense.— Hartford  Ac- 
cident &  Indemnity  Co.  v.  Durham,  275. 
€=»405(6)  (Tex.Civ.App.)  Lump  sum  held  prop- 
erly   awarded    for    employ6'8   death. — Hartford 
Accident  &  Indemnity  Co.  v.  Durham,  275. 
€=3416  (Tex.Com.App.)  Right  to  sue  on  daim 
under   Compensation   Act   docs  not  depend   on 
notice  of  intent  not  to  abide  by  award. — ^Texas 
Emi)loyers'  Ins.  Ass'n  v.  Roach,  159. 
€=3418(5)  (Tex.Civ.App.)  Method  of  calculating 
compensation    for   death   held   not   ground   for 
complaint.— Hartford  Accident  &  Indemnity  Co. 

V.  Durham,  275. 

MECHANICS'  LIENS. 

-in.   PROOEEDINGS   TO   PERFECT. 

€=>I32(I)  (Ark.)  Void  unless  filed  within 
ninety  days. — Mitchell  v.  Schulte,  365. 

MINES  AND  MINERALS. 

II.   TITLE,  CONVE'TANCEB,  AND  CON- 
TRACTS. 

(A)   Rlgrhts  and  Remedies  of  Owners. 

€=351(3)  (Ark.)  Evidence  held  to  sustain  find- 
ing that  defendant  pulled  pillars  in  coal  mine. 
— New  Coronudo  Coal  Co.  v.  .Jasper,  22. 

Evidence   held   to   show   wrongful   mining    of 
coal.— Id. 

€=351(5)  (Ark.)  Profits  properly  awarded  as 
damages  for  tortious  act. — New  Coronado  Coal 
Co.  V.  Jasper,  22. 

(C)    Iicases,    Licenses,    and  .Contracts. 

€=357  (Tex.)  Option  to  abandon  oil  lease,  based 
on  independent  <'i)nsideration,  not  unilateral. — 
Corsicana  Petroleum  Co.  v.  Owens,  l^irArylp 

O 


stead  of  drilling  a  well. — Coraicaua  Petroleum 
Co.  V.  Owens,  154. 

Option  to  abandon  oil  and  gas  lease  held  val- 
id—Id. 

^=>58  (Tex.Civ^pp.)  Consideration  of  fl  for 
oil  lease  covering  2,000  acres  held  not  inade- 
quate.—Bost  V.  Biggers  Bros.,  1112. 
^=>73  (Tex.Civ.App.)  Oil  lease  held  privilege, 
and  not  present  conveyance. — Young  v.  Jones, 
691. 

Time  regarded  as  essence  of  oil  and  gas  lease. 
— Id. 

€=>78(l)  (Tex.Civ.App.)  Provision  for  devel- 
opment not  satisfied  by  efforts  to  secure  third 
parties  to  do  so. — Bost  v.  Biggers  Bros.,  1112. 
<g=378(7)  (Tex.)  Evidence  held  insufficient  to 
raise  issue  of  abandonment  of  oil  lease. — Cor- 
sicana  Petroleum  Co.  v.  Owens,  154. 
®='78(7f  (Tex.Civ.App.)  Lessee's  financial  in- 
ability to  develop  oil  property  fte/^  properly  ex- 
cluded.— Bost  V.  Biggers  Bros.,  1112. 

Refusal  to  develop  held  not  to  avoid  lease 
containing  alternative  rental  provision. — Id. 
€=>79(l)  (Tex.Civ.App.)  Acceptance  of  quar- 
terly rentals  sufficient  consideration  for  op- 
tional privileges  in  oil  lease.— Broylea  v.  Gil- 
man,  885. 

<g=979(3)  (Tex.Civ.App.)  licssce  could  not  ex- 
tend a  lease  as  to  only  one  part  of  land  by  pay- 
ment of  only  a  portion  of  the  rental.- Young  v. 
Jones,  691. 

e=»79(4)  (Tex.Civ.App.)  Payment  of  rental 
by  one  of  two  assignees  of  oil  lease  payment  for 
both.— Broyles  v.  Oilman,  685. 
€=>79(6)  (Tex.Civ.App.)  Forfeiture  of  oil 
lease  for  failure  to  pay  rental  within  specified 
time. — Young  v.  Jones,  601. 


See  Infants. 


MINORS. 
MONOPOLIES. 


n.    TRUSTS  ANB  OTHER  COMBIHA. 

TIONS    lit    RESTRAINT 

OF   TRADE. 

€=>I2(I)  (Tex.Civ.App.)  Facilitating  purchase 
of  interest  in  bank  to  discourage  organization 
of  new  bank  not  unlawful. — EMwards  v.  Rob- 
erts, 278. 

^=»23  (Tex.Civ.App.)  Contract  in  considera- 
tion of  retirement  of  bank  cashier  to  prevent 
organization  of  new  bank  enforceable. — Ed- 
wards v.  Roberts,  278. 

MORTGAGES. 

See  Chattel  Mortgages. 

I.   REQUISITES    AND    VAIiIDITT. 

(A)  Nature  and  BaiientliilB  of  Conveyance* 
as  Security. 

e=^\  (Tex.Civ.App.)  Existence  of  debt  neces- 
sary.— Masterson  v.  Ginners'  Mut.  Underwrit- 
ers' Ass'n  of  Texas,  263. 

in.   CONSTRUCTION    AND    OPERA- 
TION. 

(D)  I.ien    and    PMorlty. 
€=s>l5l(2)   (Mo.)  Of  two  trust  deeds  by  same 
grantor  tliat  securing  note  maturing  first  had 
priority.— Stewart  v.  Omaha  Loan  &  Trust  Co., 
808. 

^=s>l7l(l)  (Mo.)  Mortgagee  whose  note  ma- 
tures siibseriuent  to  that  under  trust  deed  of 
equal  date  has  constructive  notice  of  priority. 
—Stewart  v.  Omaha  Loan  &  Trust  Co.,  808. 

V.   ASSIGNMENT    OF    MORTGAGE    OR 
DEBT. 

«=»224  (Tex.Civ.App.)  Purchaser  of  mortgage 
apart  from  debt  takes  nothing.— Masterson  v. 
Ginners'  Mut.  Underwriters'  Ass'n  of  Texas, 
263. 


REDEMPTION. 

^=>275  (Mo.)  Where  purchaser  upon  foreclo- 
sure excepted  from  covenants  in  bis  deed  an- 
other trust  deed,  bis  successor  was  not  estop- 
ped thereby.- Stewart  v.  Omaha  Loan  &  Trust 
Co.,  808. 

IX.  FORECLOSURE  BY  EXERCISE 
OF  POWER  OF  SALE. 

^»372(  I )  (Mo.)  Agreement  as  to  which  of  two 
trust  deeds  shall  be  prior  not  binding  upon 
purchaser  on  foreclosure.— Stewart  v.  Omaha 
Loan  &  Trust  Co.,  808. 

®=376  (Mo.)  Trustee  making  sale  under  trust 
deed  is  liable  for  distribution  of  proceeds. — 
Wenzel  v.  O'Neal,  392. 

X.   FORECLOSURE   BT   ACTION. 
(B)   Partlca  and  Procesa. 

^=>427(2)  (Mo.)  Trustee  not  a  necessary  par- 
ty to  action  to  foreclose  deed  of  trust. — San- 
ders V.  Raster,   133. 

<S='427(2)  (Tex.Clv.App.)  Mortgagee  htld  not 
chargeable  with  facts  not  shown  by  record  of 
junior  deed  of  trust  and  holder  thereof  not 
necessary  party  to  foreclosure  proceedings. — 
Masterson  v.  Ginners'  Mot  Underwriters' 
Ass'n  of  Texas,  263. 

(I)  Jndsment  or  Decree  and  Bxecntiom. 
®=>497(2)  (Tex.Civ.App.)  Foreclosure  of  sen- 
ior mortgage  with  no  notice  of  junior  mort- 
gage bars  rights  of  junior  mortgage.— Master- 
son  V.  Ginners'  Mut.  Underwriters'  Ass'n  of 
Texas,  263. 

®=>497(2)  (Tex.Civ.App.)  Legal  owner  not  af- 
fected by  foreclosure  unless  party.— Martinex 
T.  Logan,  Oil. 

MUNICIPAL  CORPORATIONS. 

See    Counties;    Schools   and   School   Districts; 
Street  Railroads. 

IV.  PROCEEDINGS  OF  COUNCIL  OR 

OTHER  GOVERNING  BODT. 
(B)  Ordlnancea  and  Dy-Lawa  In  General. 

<&=9l07(3)  (Ky.)  Mayor  pro  tern,  may  sign 
ordinance  with  same  effect  as  regularly  elected 
mayor.— Wilkerson  v.  City  of  Lexington,  74. 
€=3l20  (Mo.)  City  enacting  ordtnances  will 
not  be  presumed  ignorant  of  its  charter  powers 
or  to  intend  to  violate  organic  law. — City  of  St. 
Louis  V.  Murta,  430. 

V.   OFFICERS.   AGENTS.   AND   EM- 
PLOYES. 
(A)  Municipal  Oflleera   In  General. 

€=»I59(I)  (Mo.App.)  Meaning  of  "voters'  reg- 
ister" within  the  recall  statute  stated. — State 
ex  rel.  Crow  v.  Carothers,  1043. 

IX.   PUBLIC  IMPROVEMENTS. 

(A)     Power     to     Make     Improvements      or 
Grant  Aid  Therefor. 

<SS3268  (Ky.)  Second-class  dty  held  to  have 
power  to  purchase  site  and  construct  audi- 
torium.— Wilkerson  v.  City  of  Lexington,  74. 
<S=3269(I)  (Ky.)  Second-class  city  may  extend 
streets  and  construct  under  or  over  railroad 
tracks. — Wilkerson  v.   City   of  Lexington,    74. 


(B)  Assessments  for  BeneCts, 
Taxes. 


and  Special 


0=>459  (Ark.)  Special  act  authorizing  im- 
provement district  to  exceed  limit  of  expendi- 
tures \held  unconstitutional. — Brundidge  t. 
Crutchfield,  370. 


1159  INDEX-DIGEST 

For  caset  In  DecDIs.  *  Am.DIr,  K«y-No.8erieB  A  Indexes  gee  «une  topic  Mill  KET-MCMBBB 

XI.  USE  AITD  KBQVnLATlOftt  OF  PUB- 
LIC PI.ACES.  PROPEBTT. 
AND   WORKS. 
(A)   Streets  and  Other  Public  'Ways. 

<&b705(I)  (Mo.)  Bight  of  public  to  use  streets 
defined. — Reynolde  v.  Kinyon,  4TG. 
€=>705(3)  (Mo.)  Automobile  driver  must  ex- 
ercise as  to  children  hif;hest  degree  of  care 
prescribed  by  statute.— 'Reynolds  T.  Kinyon, 
47C. 

«sa705(3)  (Mo.)  Failure  of  automobile  drirer 
to  sound  warning  at  street  intersection  held 
negligence. — Sullivan  v.  Chauvenet,  759. 
€=3705(5)  (Mo.)  Street  running  into  but  not 
crossing  another  street  held  not  an  "intersect- 
ing highway."  within  statute. — Sullivan  t. 
Chauvenet,  759. 

Ordinance  held  not  to  require  motor  rehidea 
to  slow  down  at  street  crcising  when  not  ex- 
ceeding speed  prescribed. — Id^ 
®=>706(5)   (Mo.)  Evidence  of  automobile  driv- 
er killing  child  held  an  admission  of  negligence. 
— Reynolds  v.  Kinyon,  476. 
<e=3706(5)    (Mo.)   Evidence  held  to  show  that 
defendant  s  automobile  was  running  at  excessive 
speed.— Sullivan  v.  Chauvenet,  759. 
^=>706(6)    (Ark.)    Negligence    of   auto   driver 
held  for  jury. — Breashears  v.  Arnett,  28. 
®s706(7)    (Ark.)    Contributory   negligence   of 
pedestrian    held   tor   jury. — Breashears   v.   Ar- 
nett, 28. 

€s>706(7)  (Mo.)  Contributory  negligence  in 
automobile  accident  held  for  jury. — Sullivan  ▼. 
Chauvenet,  769. 


XU.  TORTS. 

(C)  Detecta  or  Obntrnptlomi  in  Streets  and 

Other   Pnblic    IVays. 

^»777  (Mo.App.)  Liable  for  injury  to  pedes- 
trian slipping  on  mud  on  sidewalk. — ^Manning  y. 
Kansas  City,  927. 

<S=>8I2(5)  (Tenn.)  One  city  commissioner 
cannot  waive  requirement  of  notice  of  injury. 
— Lansden  v.  City  of  Jackson,  2. 

Ratification  of  commissioner's  promise  to 
pay  hospital  expenses  does  not  waive  notice 
of  injury. — Id. 

Officer's  waiver  of  right  to  notice  can  be  rat- 
ified only  by  formal  action.— Id. 
<g=>8l2(7)    (Mo.App.)   Notice  of  injury  held  to 
sufficiently  fix   place  of  accident. — Manning  v. 
Kansas  City,  927. 

XIII.   FISOAI,  MANAGEMENT.  PUB* 

UO   DEBT,   SECURITIES.   AND 

TAXATION. 

(A)  Power  to  Inenr  Indebtedness  and  Kx« 
pendltnres. 

^=>865(3)  (Ky.)  Proposed  bond  issue  held  not 
to  exceed  constitutional  limits  in  second-clasa 
city. — Wilkerson  v.  City  of  Lexington,  74. 

(O)  Bonds  and  Other  Securities  and  Slnk- 
InK  Ponds. 

«s>9l8(l)  (Ky.)  Two-thirds  vote  on  bond  is- 
sue held  to  meet  requirement  for  creating  in- 
debtedness exceeding  annual  income. — WUker- 
son  V.  City  of  Lexington,  74. 
®=»9I8(I)  (Tex.)  Under  Ft.  Worth  charter 
only  qualified  voters  paying  property  taxes  may 
vote  at  bond  election.— City  of  Ft.  Worth  v. 
Cureton,  531. 

€=3918(3)  (Ky.)  Sheriff  need  not  advertise 
municipal  bond  election. — Wilkerson  v.  (Sty  of 
Lexington,    74. 

(D)  Taxes    and    Other    Revennct    and    Ap- 

plication Thereof. 

«=>958  (Tex.)  Amendment  to  Ft.  Worth  char- 
ter, allowing  an  additional  tax  for  school  pur- 
poses, did  not  decrease  general  taxing  power.— 
City  of  Ft.  Worth  v.  Cureton,  531. 


See  Homicide. 


MURDER. 


XecUcevoe 

MUTUAL  BENEFIT  INSURANCL 

See  Insurance,  <Ss>693-826. 

NAMES. 

<e=>l6(3)  (Tex.Civ.App.)  Sam  J.  Whitney  and 
Samuel  J.  Witney  hild  not  idem  sonans. — 
Conn  V.  Southwestern  Settlement  &  Develop- 
ment Co.,  612. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  4=>268. 

NEGLIGENCE. 

See  Master  and  Servant,  9=>88-332:  Municipal 
Corporations,  «=»777-812;  Railroads,  4=» 
265-484;  Street  RaUroads,  €=99-118. 

I.  ACTS  OR   OBflSSIOKS   CONSTTTUT- 

IN6  NEGUOENGE. 

(A)   Personal  Conduct  In  General. 

€=>4  (Mo.App.)  Term  defined;  "ordinary  care." 
—Gilbert  v.  HiUiard,  1027. 


n.   PROXIMATE   CAUSE   OF 


INJUBT. 

of    injury 


€=^58  (Mo.App.)  Proximate    cause 

defined. — Majors  v.  Ozark  Power  &  Water  Co., 

501. 

€=>59    (Tenn.)    "Proximate   cause"   defined.— 

F'airbanks,  Morse  &  Co.  v.  Oambill,  6. 


m.   OONTBIBUTOBT      NEOU6ENCE. 
(A)  Persons  Injured  In  General. 

<S=>82  (Tex.Civ.App.)  Contributory  negligence 
not  bar,  unless  proximate  cause  of  injury. — 
Dallas  Ry.  Co.  v.  Eaton,  318. 

(O)  Imputed  Nearllsence. 

€=>93(l)  (Mo.App.)  Negligence  of  automo- 
bile driver  not  attributed  to  guest. — ^Davis  v. 
City  Light  &  Traction  Co.,  884. 
€=395(3)  (Mo.)  Negligence  of  visitor  taking 
care  of  child  not  imputable  to  child  where  de- 
fendant's negligence  was  direct  cause  of  death. 
—Reynolds  v.  Kinyon,  476. 

(D)    Comparative    Nearllsrence. 

€=»I00  (Tenn.)  Contributory  negligence  no  de- 
fense to  wanton  misconduct. — Fairbanks, 
Morse  &  Co.  v.  Gambill,  5. 
€=>IOI  (Ark.)  Under  federal  act  contributory 
negligence  merely  diminishes  recovery. — Kan- 
sas City  Southern  By.  Co.  v.  Sparks,  724. 

nr.  ACTIONS. 

(A)  Rlvht  of  Action,  Parties,  Preliminary 
Proeeedlnars,  and  Pleading. 

€=>IIO  (Mo.)  Pleading  violation  of  duty  es- 
sential.— Kirkland  v.  Bixby,  462. 

(B)  Bvldencc. 

€=>  122(1)  (Tex.Clv.App.)  Defendant  must 
prove  that  contributory  negligence  was  prox- 
imate cause  of  injury. — Dallas  By.  Co.  v. 
Eaton.  ,318. 

€=>I32(3)  (Tex.Clv.App.)  Evidence  of  habit 
of  intoxication  held  admissible. — Southern  Trac- 
tion Co.  V.  Kirksey,  702. 

$=9l34(l)  (Mo.App.)  Finding  of  negligence 
in  damaging  property  sustained  by  evidence.— 
McCaughan  v.  John  Hill  Const.  Co.,  917. 
€=>I35  (Tex.Clv.App.)  Jury  can  affirm  facts 
negativing  contributory  negligence,  whose  ex- 
istence is  not  excluded  by  evidence. — Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Price,  028. 

(O)  Trial,  Judvment,  and  Revlevr. 

€=»I36(2)     (Tex.Com.App.)    Ordinarily    ques- 
tion of  fact.— Baker  v.  I»ftin,  195. 
^=>i36(S)   (Mo.App.}  Jury  case  defined.— Mar 
jors  V.  Ozark  Power  &  Water  Co.,  BOUOQlC 


XeKUcenea 


222  SOUTHWESTERN  REPORTEE 


1160 


4s>l36(9)  (MoJ^pp.)  When  case  for  jury.— 
FaDnins  v.  Ilines,  10:{8. 

®=>I36(25)  (Tenn.)  Prozimato  cause  for  jury, 
unless  undisputed  facts  are  susceptible  of  but 
one  Inferpnee. — Fairbanks,  Morse  &  Co.  v. 
Gambill.   5. 

€=»< 36(25)  (Tex.Civ.App.)  Proximate  cause 
question  for  jury.— Dallas  Ry.  Co.  v.  Eaton, 
318. 

<S=s>l38(3)  (Mo.App.)  Instruction  held  inappli- 
cable.—Start  r.  National  Newspaper  Ass'n,  870. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL 

See  Criminal  Law,  <8=>913-957. 

n.  OBOUND8. 

(A)  Errora  and  IrreKolarltlea  In  General. 

$=»26  (Mo.App.)  Defect  as  to  party  plaintiff 
must  be  raised  by  demurrer  or  answer. — Todd 
V.  Fitzpatrick,  8>i8. 


(D)    Dlnqualifleatlon   or  MUcondoct   of   or 
ACeetinK  Jury. 

€=942(4)  (Ky.)  Remote  relntionship  of  party 
to  juror  not  ground. — Casey  v.  Hart  Wallace 
&  Co.,  111. 

<S=>44(I)  (Tex.Clv.App.)  Conduct  of  jury  in 
considering  foreman's  statements  and  a  map 
drawn  by  him  /icW  to  warrant  a  new  trial. — 
German  v.  Houston  &  T.  C.  R.  Co.,  602. 
<S=353  (Tex.Civ.App.)  Disqualification  of  juror 
does  not  render  verdict  void;  "competent." — 
Uerman  v.  Houston  «&  T.  C.  R.  Co.,  (502. 

(P)  Verdict  or  Findlnar*  Contrary  to  JLair 
or  Kvldence. 

®=>72  (Ark.)  Verdict  contrary  to  the  weight 
of  the  evidence  should  be  set  aside. — Kansas 
City  Southern  Ry.  Co.  v.  Sparks,  724. 

(G)   Snrprlae,    Accident.    Inadvcrtenoei    or 
Mlatake. 

®=»97  (Mo.App.)  That  evidence  on  retrial  dif- 
fered from  that  of  first  trial,  to  the  surprise  of 
a  party,  cannot  be  urged  for  first  time  in  mo- 
lion  for  now  trial. — Onckcn  v.  Ehrlcr,  1045. 
«=>'98  (Mo.App.)  Refusal  to  grant  new  trial 
for  surprise  by  evidence  differing  from  that  on 
first  trial  licid  no  abuse  of  discretion. — Oncken 
V.  Ehrler,  1043. 

(il)  Nevrly    DIaeoTered    Evldenoe. 

€=9 1 02(1)  (Mo.App.)  Failure  of  defendant  to 
produce  testimony  which  he  could  have  produc- 
ed not  ground  for  new  trial. — Beck  v.  Coffeen, 
401. 

<S=>I02(I)  (Tex.Clv.App.)  Lack  of  diligence  to 
procure  endence  warrants  denial. — Smith  v. 
(,"oburu,  344. 

<S=:»I02(I)  (Tex.Clv.App.)  Not  granted  where 
movant  had  knowledge  of  facts,  but  did  not  in- 
vestigate.—liOpez  V.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas.  005. 

<®=>I02(3)  (Ark.)  Diligence  not  shown  where 
one  of  several  defendants  knew  of  witness. — 
New  Coronndo  dial  Co.  v.  Jasper.  22. 
<@=s|02(5)  (Tex.Clv.App.)  Properly  denied  for 
luck  of  diligence  in  procuring  newly  discover- 
ed evidence.-- Itarlow  v.  Grocr,  301. 
@=3|04(I)  (Mo.App.)  Refusal  for  cumulative 
newly  discovered  evidence  proper.- Crain  v. 
McKinley,  405. 

HI.    PROCEEDINGS   TO   PROCURE 
NEW  TRIAL. 

€=»>56    (Mo.)   Continuance  of  motion  carries 

case  over  with  all  incidental  powers. — Arnold  v. 

',.  OIK). 

(Tenn.)  Judgment  may  be  rendered  for 

it  on  motion  for  new  trial,  defense  be- 


ing established.— F.  W.  Woolworth  Co.  t.  Con- 
nors, 1053. 

NOTES. 

See  Bills  and  Notes. 

OBLIGATION  OF  CONTRACTS. 

See   Constitutional   Law,   <^=»143. 

OFFICERS. 

See  District  and  Prosecuting  Attorneys;  Judg- 
es;  Justices  of  the  Peace;  Receivers. 

H.  TITI.E  TO  AND  POSSESSION  OF 
OFFICE. 

$=978  (Tex.Clv.App.)  Statute  for  contesting 
elections  does  not  destroy  previously  existing 
right  of  litigating  title  to  oflSce. — Stubba  t. 
Moursnnd,  (J32. 

PARENT  AND  CHILD. 

See  Guardian  and  Ward;  Infants. 

«=»I2  (Tex.Com.App.)  Sister  having  tem- 
por.iry  custody  of  minor  does  not  have  author- 
ity to  give  consent  to  operation. — Moss  v.  Bish- 
worth.   22.^. 

®=»I3(I)  (Ky.)  Father  not  liable  for  negU- 
genoe  of  son  driving  son-in-law's  automobile.— 
Holland  v.  Goode,  950. 

PARTIES. 

For  parties  on  appeal  and  review  of  rolings  as 

to  parties,  see  Appeal  and  Error. 
For    parties    to   particular    proceedings    or  in- 
struments, see  also  the  various  specific  top- 
ics. 

I.  PLAINTIFFa. 
(A)  Peraona  'Wlto  may  or  mast  Sne. 

€=96(2)  (Mo.App.)  Beneficial  owner  of  land 
may  sue  for  rent. — Norman  v.  Key,  499. 

(B)  Joinder. 

€=9 1 4  (Tex.Com.App.)  Plaintiffs  having  sepa- 
rate demands  cannot  be  joined.— Clegg  y.  Tem- 
ple Lumber  Co.,  971. 

n.  DEFENDANTS. 
(B)  Joinder. 

€=925  (Tex.Clv.App.)  Question  of  misjoinder 
largely  discretionary. — National  Surety  Co.  v. 
Atascosa  Ice,  Water  &  Light  Co.,  507. 

III.   NE-W  PARTIES  AND  CHANGE  OF 
PARTIES. 

<S=950  (Tex.Clv.App.)  There  is  misjoinder  ot 
parties  where  no  privity  exists. — National  Sure- 
ty Co.  v.  Atascosa  Ice,  Water  &  Ijght  (io.,  597. 

V.  DEFECTS,     OBJECTIONS,     AND 
AMENDMENT. 

€=975(8)  (Mo.App.)  Defect  as  to  party  plain- 
tiff must  be  raised  by  demurrer  or  answer.— 
Todd  T.  Fitzpatrick,  888. 

PARTITION. 

n.  ACTIONS  FOB  PARTITION. 

(A)  Riicht  ot  Action  and  Detenaea. 

€=»I2(2)  (Mo.)  Joint  or  cotenants  for  life 
may  have  partition. — Carson  v.  Hecke,  85'). 
€=9l2(4)  (Mo.)  Division  when  minors  A<'tf  in- 
terest.— Carson  v.  Hecke,  850. 
€=9 1 2 (5)  (Mo.)  Partition  impossible  between 
life  tenants  and  remaindermen  except  by  statu- 
tory authority. — Carson  v.  Hecke,  850. 

Statutes  do  not  authorize  compulsory  parti- 
tion between  life  tenants  and  remaindermen. 
-Id. 

May  be  had  between  life  tenants  and  remain- 
dermen by  consent.— Id.  I     r\r\rf\o 
Digitized  by  V^OOvlC 
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4=9 1 3  (Mo.)  Tenant  by  curtesy  may  not  aue 
for  partition  i£  not  a  tenant  in  common. — Car- 
son V.  Hecke,  SoO. 

<S=3l6  (Tex.Civ.App.)  Suit  basod  on  theory  of 
common  title  not  disputed  ownership. — Green 
V.  Churchwell,  341. 

<S=»I7(2)  (Tex.Civ.App.)  Suit  may  be  convert- 
ed into  trespass  to  try  title.— Green  v.  Church- 
well.  3-41. 

^=>22  (Mo.)  Minors  cannot  consent  to  parti- 
tion.— Carson  v.  Ilecke,  850. 

Insane  persona  cannot  consent  to  partition. 
—Id. 

(B)  ProceedliiHTS    and   Relief. 

€=>46(l)  (Mo.)  All  persons  interested  in 
lands  required  to  be  made  parties.— Carson  v. 
Ileclte,  Sr)0. 

<S=>56  (Tex.Civ.App.)  Plea  of  not  guilty  with- 
out pliice. — Green  v.  Churohwell,  341. 
€=362  (Tex.Civ.App.)  Testimony  of  defendant 
widow  that  liiud  was  paid  for  by  her  inadmissi- 
ble under  general  denial.- Green  v.  Churchwell, 
341. 

Allegation  of  ownership  means  legal  owner- 
ship and  must  be  established. — Id. 

I'lea  of  general  denial  re<iuire8  plaintiff  to 
prove  only  prima  facie  case. — Id. 

I'roof  of  equitable  title  inadmissible  for  de- 
fendant widow  under  general  denial.— Id. 
C;=»63(3)  (Tex.Civ.App.)  Evidnnce  held  to 
make  prima  facie  case  in  favor  of  daughter 
aitainst  widow.— Green  v.  Churchwell,  341. 
<g=>87  (Tex.Civ.App.)  Charge  against  heir  of 
proportionate  part  of  purchase  money  of  com- 
munity property  held  proper. — Stoppelberg  v. 
.Stoppelbe'-g,  587. 

<S=>95  (Tex.Coin.App.)  Should  majce  provision 
for  possession  of  party  as  homestead. — Berry 
V.  Godwin.  191. 

«=>lll(l)  (Mo.)  Tenant  by  curtesy,  not  a 
party,  not  entitled  to  participate  in  proceeds  of 
sale. — Carson  v.  Hecke,  8<50. 

PARTNERSHIP. 

I.   THE  RErATION. 

(C)    Evidence. 

$=»53  (Ark.)  Evidence  held  insulBcient  to  show 
partnership  in  purchase  of  land. — Pumphrey  v. 
Furlow,  81. 

III.   MTTTUAI.   RIGHTS.   DUTIES,    AND 

UABIUTIES  OF  PARTNERS. 

(B)  IndlTldnnl  Trannnrtlons, 

$=>92  (Mo.)  Partner  not  entitled  to  partici- 
pate in  profits  of  individual  transaction. — Scott 
V.  Thompson,  115. 

TV.   RIGHTS  AND  LIABILITIES  AS 
TO   THIRD    PERSONS.  . 

•  D)    Actions  by  or  AitRlnat  Flnna  or  Part- 
ncra. 

$=»2I9(4)  (Ark.)  Service  on  one  of  several 
partners  warrants  judgment  against  partner 
served. — New  Coronado  Coal  Co.  v.  Jasper,  22. 

Vn.  DISSOLUTION,   SETTLEMENT, 
AND   ACCOTTNTINO. 

(C)  DlNtrlltution  nnd   Settlement   Between 
I'nrtnerM   and    Their    Reprenentatlvea. 

C=3308  (Mo.)  Interest  allowed  partner  in  ac- 
counting on  items  due  on  termination  of  dif- 
ferent jolJs. — Scott   v.   Thompson,   llu. 

Interest  properly  allowed  in  an  accounting. 
—Id. 

Partner  allowed  legal  interest  on  accounting 
not  entitled  to  interest  earned  by  money. — Id. 

(D)  Actions  for  Dissolntlon  and  Aceonnt- 

InK- 

€=^333  (Mo.)  Partner  donated  money  by  third 
person  entitled  to  same  on  accounting.- Scott 
V.  Thompson,  115. 

Partner  on  acroanting  allowed  value  of  serv- 
ices of  accountant. — Id. 


$=»336(3)  (Mo.)  Transaction  not  shown  to  be 
outside  partnership  business. — Scott  v.  Thomp- 
son, 115. 

Transaction  held  one  within  partnership  busi- 
ness, entitling  plaintiff  partner  to  participate  in 
profits. — Id. 

Evidence  held  to  show  partner  did  not  waive 
profits  arising  out  of  railroad  construction  con- 
tract.—Id. 

Defendant  partner  entitled  under  evidence  to 
Interest  on  vouchers  for  capital  advanced  un- 
der firm  agreement. — Id. 

PAYMENT. 


See  Tender. 

IV.   PLEADING,  EVIDENCE,   TRIAL. 
AND  REVIEW. 

€=»65(6)  (Ark.)  One  asserting  payment  of  an 
obligation  has  burden  of  proof.— Smith  t.  J.  M. 
Taylor  &  Co.,  1062. 

«=»74(l)  (Ark.)  Evidence  held  to  show  pay- 
ment of  duebill.— Smith  v.  J.  M.  Taylor  &  Co., 
1062. 

PHYSICIANS  AND  SURGEONS. 

^=»li(l)  (Mo.)  Dental  board  not  authorized 
to  revoke  original  certificate  of  registration  of 
dentist  and  license  issued  thereon. — State  v. 
Wolfe,  441. 

®=>i2  (Tex.Com.App.)  Before  operating,  phy- 
sician must  obtain  consent  of  patient  or  one 
authorized  to  give  consent. — ^Moss  v.  Rish- 
worth,  225. 

Operation  performed  without  consent  of  mi- 
nor s  parent  not  justified   because   necessary. 

PLEADING. 

For  pleadings  in  particular  actions  or  proceed- 
ings,  see   also   the   various   specific   topics. 
For   review   of   rulings    relating  to   pleadings, 
-see  Appeal  and  Error. 

Z.  FORM  AND  ALLEGATIONS  IN 
GENERAL. 

®=38(t)  (Mo.App.)  Facts  not  conclusions  must 
be  stated.— Walrath  v.  Crary,  895. 
©==8(6)  (Tex.Civ.App.)  Allegation  entry  on 
land  was  unlawful  and  wrongful  a  conclusion. 
—Graham  v.  Knight,  320, 
©=»8(9)  (Mo.App,)  Complaint  alleging  insti- 
tution of  suit  held  to  state  a  conclusion  and  to 
be  insufficient  to  sustain  default. — Walrath  v. 
Crary,  895. 

<S=sll  (Tex.Civ.App.)  Not  necessary  that  de- 
fendant plead  defensive  evidence. — Lopez  v. 
Missouri.  K.  &  T.  Uy.  Co.  of  Texas,  605. 
€=»2I  (Tex.Com.App.)  Inconsistent  matters 
may  be  pleaded,  if  at  the  game  time  and  in  due 
order  of  pleading. — Illinois  Bankers'  Life  Ass'n 
V.  Floyd,  067. 

€=334(7)  (Tex.Civ.App.)  Intendments  indulg- 
ed in  favor  of  petition  not  attacked  by  special 
exception. — Sovereign  Camp,  Woodmen  of  the 
World,  V.  Piper,  649. 

Amendable  petition  sustains  judgment. — Id. 
^=336(2)    (Ark.)  Plaintiff  cannot  claim  no  sale 
to  defendant,  while  claiming  a  sale  effected  by 
false  representations.- Rudolph  v.  Kelly,  42. 

III.   PLEA  OR  ANSWER,  CROSS-COM- 
PLAINT, AND  AFFIDAVIT 
OF   DEFENSE. 
(A)   Defenses  In  General. 

®=>78  (Mo.App.)  Conclusions  pleaded  need  not 
be  denied  and  may  be  reached  by  general  de- 
murrer.— Walrath  v.  Crary,  895. 

I  (B)   Dilatory   Pleas  nnd    Matter  In   Abate- 
I  ment. 

1^=9110  (Tenn.)  Plea  in  abatement  waived  by 

disregard    of    it    by    all    parties.— Fairbanks,    t 
'Morse  At  Co.  v.  Gambill,  Sojgjuzed  by  VotOOQlC 
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(E)    Bet -Off,  Connterclaini,  and  Cro««-Com- 
plalnt, 

®=>I49  (Tex.Civ.App.)  Bank  sued  by  depositor 
for  dcpoaits  misappropriated  by  cashier  may 
join  cashier's  surety  in  cross-action.— National 
Surety  Co.  v.  Atascosa  Ice,  Water  &  Light  Co., 
597. 

V.  DEMUBRER  OR  EXCEPTION. 

«=>I92(3)  (Mo.App.)  Conclusions  pleaded 
need  not  be  denied  and  may  be  reached  by  gen- 
eral demurrer. — Walrath  v.  Crary,  895. 
<&=>205(2)  (Tex.Civ.App.)  Defective  averment 
not  reached  by  general  demurrer. — Sovereign 
(>mp.  Woodmen  of  the  World,  v.  Kper,  649. 
®=>2II  (Mo^App.)  General  charge  of  negli- 
gence held  good  as  against  demurrer  ore  tenus 
at  trial.— McCaughan  v.  John  Hill  Const,  Co., 
917. 

^=»228  (Tex.Civ.App.)  Exceptions  to  petition 
of  infant  to  set  aside  judgment  of  condemna- 
tion properly  overrUled.---City  of  Dallas  v. 
Crawford,  305. 

•VI.  AMENDED   AND  81TPPIJBMENTAX. 
PXEADINOS  AND  REPUEADER. 

«s>248(3)  (Ark.)  Change  in  exhibit  to  com- 
plaint for  damage  to  shipment  did  not  change 
cause  of  action. — Yazoo  &  M.  V.  R.  Go.  v. 
Helena  Wholesale  Grocery  Co.,  359. 
«=»248(4)'  (Ky.)  Allowing  abandonment  of 
cause  of  action  by  amendment  not  abuse  of 
discretion. — Rodgers  v.  Larrimore  &  Perkins, 
512. 

XI.  MOTIONS. 

€=>365(3)  (Mo.)  Allegations  taken  as  true  on 
motion  to  strike.— Ales  v.  Epstein,  1012. 

XII.  ISS1TE8,  PROOF,  AND  VARIANCE. 

<S=>378  (Tex.C1v.App.)  General  denial  puts  ev- 
ery material  allegation  in  issue. — Newcom  v. 
Ford,  592. 

<&=3380  (Ark.)  Evidence  on  point  not  in  iMue 
inadmissible. — Lavender  v.  Finch,  35. 

Xin.   DEFECTS    AND    OBJECTIONS, 
WAIVER,  AND  AIDER  BT  VER- 
DICT OR  JUDGMENT. 

<S=»4I8(2)  (Mo.A|ip.)  Objection  of  inconsist- 
ency in  counts  waived  by  answering  and  going 
to  trial. — Vernon  v.  American  Ry.  Express  Co., 
913. 

<S=3428(4)  (Mo.)  Petition  held  sufficient  as 
against  objection  to  evidence  for  failure  to  state 
cause  of  action. — First  Nat.  Bank  v.  Security 
Mut.  Life  Ins.  Co.  of  Binghamton,  N.  Y.  832. 
<g=>433(5)  (Mo.App.)  Verdict  cannot  supply 
fact  not  statpd. — vValrath  v.  Crary,  895. 
<S=>433(7)  (Mo.)  Reply  held  sufficient  after 
verdict.— First  Nat.  Bank  v.  Security  Mat.  Life 
Ins.  Co.  of  Binghamton,  N.  Y.  832. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, sec  the  various  specific  topics. 

PRESCRIPTION. 

See  Adverse  Possession;  Limitation  of  Actions. 

PRINCIPAL  AND  AGENT. 

See  Brokers;  Factors. 

I.  THE  RELATION. 

(B)  Termination. 

<©=»4I  (Tex.Civ.App.)  Seller  not  liable  for  re- 
fusal to  sell  to  buyer  with  exclusive  selling 
rights,  where  unable  to  pay  for  goods. — Ft. 
Smith  Couch  &  Bedding  Co.  v.  George,  335. 


m.   RIGHTS  AND  I.IABXLmE8  AS  TO 
THIXU>    PERSONS. 

(A)  Povrera  of  Aarent. 

<S=»99  (Ark.)  Principal  bound  by  acts  of  agent 
within  authority. — Security  Life  Ins.  Co.  of 
America  v.  Bates,  740. 

«=3l03(8)  (Ark.)  Authority  to  sell  "overs"  as 
agent's  own  goods  held  not  to  apply  to  ex- 
changed goods. — G.  H.  Hammond  Co.  v.  Joseph 
Mercantile  Co.,  27. 

<S=»III(3)  (Ark.)  Telegram  held  to  have  de- 
fined authority  of  agent  relative  to  damaged 
shipment. — Yazoo  &  M.  V.  R.  Co.  ▼.  Helena 
Wholesale  Grocery  Co.,  359. 

Telegram  to  agent,  where  damaged  sl^pment 
refused  assumed  liability  and  agreed  to  pay. 
— Id. 

€=3l  19(2)  (Ark.)  Presumption  as  to  anthor- 
itjr  to  sell  ^oods  in  own  name  stated. — G.  H. 
Hammond  Co.  v.  Joseph  Mercantile  Co.,  27. 
€=>I32(I)  (Tex.Civ.App.)  Cashier's  contract 
in  his  own  name,  after  refusal  to  accept  bank's 
contract,  binding  on  bim.— Edwards  ▼.  Rob- 
erts, 278. 

(B)  Notice  to  Ascnt. 

4s>l80  (Tex.Clv.App.)  Rule  of  imputation  of 

knowledge  destroyed  by  action  adverse  to  prin- 
cipal.—Holmes  v.  Uvalde  Nat.  Bank,  640. 

PRINCIPAL  AND  SURETY. 

See  Indemnity. 

I.   CREATION  AND  EXISTENCE  OF 
RELATION. 
(A)  Between  Individuals. 

«=>I4  (Tex.Com.App.)  Where  debt  of  another 
assumed,  such  other  becomes  surety  as  to  the 
creditor. — Wilson  v.  J.  W.  Crowdua  Drug  Co., 
22.'}. 

For  debtor  to  become  surety,  assumption  of 
debt  by  another  must  be  accepted  bj  creditor. 
— Id. 

XL   NATURE  AND  EXTENT  OF  XJA- 
BILITT  OF   SURETT. 

€=>59  (Tex.Coin.App.)  Surety  on  a  contrac- 
tor's bond  is  charged  with  knowledge  of  terms. 
— O'Neil  Engineering  Co.  v.  First  Nat,  Bank, 
1091. 

«=»79  (Tex.Civ.App.)  Cashier  "willfully  mis- 
applied or  willfully  abstracted"  bank's  money, 
though  it  was  appUed  to  use  of  other  person.— 
National  Surety  Co.  ▼.  Atascosa  Ice,  Water  & 
Light  Co.,  597. 

m.  DISCHARGE  OF  SURETT. 

€=»97  (Tex.Com.App.)  Surety  wliether  injur- 
ed or  not  is  discharged  by  unauthorized  change 
of  contract. — Wilson  v.  J.  W.  Cfowdas  Drug 
Co.,  223. 

IV.  REMEDIES  OF  CREDITORS. 

<S=>'lS9  (Tex.Civ.App.)  Cashier's  sarety  held 
not  liable  for  payment  of  draft  on  bank  by 
cashier. — National  Surety  Co.  v.  Atascosa  Ice, 
Water  &  Light  Co.,  597. 

<S=»I6I  (Tex.Civ.App.)  Evidence  held  to  sus- 
tain finding  that  cashier  willfully  misapi^ied  and 
abstracted  bank's  moneys. — ^National  .Surety  Co. 
V.  Atascosa  Ice,  Water  &  Light  Co.,  597. 

Depositor  suing  for  deposits  misappropriated 
by  cashier  held  not  entitled  to  judgment  against 
cashier's  surety  impleaded  by  bank. — Id. 

V.  RIGHTS  AND   REMEDIES  OF 

SURETY. 
(A)  As  to  Creditor. 

«s>l67  (Tex.CfV.App.)  Snreties  may  be  im- 
pleaded or  come  in  themselves  for  determina- 
tion as  to  their  liabilities. — ^National  Surety  Co. 
V.  Atascosa  Ice,  Water  &  Light  Co.,  597. 
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PRIVILEGE. 

See  Constitutional  Law,  ^=3206. 

PROCESS. 

n.   SSBVIOE. 

(B)  Return  and  Proof  of  Service. 

«=9l49  (Tex.Giv.App.)  Evidence  held  not  to 
show  i>er80ual  notice  on  infant  landowner  in 
condemnation  proceedings. — City  of  Dallas  t. 
Crawford,  805. 

PROHIBITION. 

I.  NATXTRE  AlTD  QBOimDS. 

9s>3(5)  (Ark.)  Lies  where  remedy  by  appeal 
is  available,  but  inadequate. — ^Monette  Road  Im- 
provement Dist.  V.  Dudley,  59. 
4=9lO(l)  (Ark.)  Lies  to  restrain  proceedings 
without  jurisdiction. — Monette  Road  Improve- 
ment Dist.  V.  Dudley,  59. 

n.  jmusDioTioN.  PBOCEza>iirG8, 

AND   KEUEF. 

^s>l7  (Arlc.)  Requirement  that  objection  to 
jurisdiction  be  made  to  lower  court  is  rule  of 
discretion. — Monette  Road  Improvement  Dist. 
V.  Dudley,  59. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Improvements. 

^=>7  (Tex.Com.App.)  Right  of  possession  an 

incident  of  title.— Mail  v.  Edwards,  167. 

<S=>9  (Me.)  Person  in  possession  of  land  prima 

facie  owner. — Hunter  v.  Weil,  472. 

€s>9  (Mo.)  Possession  evidence  of  ownership. 

—Bush  V,  Stumpe,  1006. 

€=»iO  (Ky.)   Constructive    possession    follows 

the  senior  of  two  patents  as  to  land  covered  by 

both.— Elliott  V.  Hensley,  507. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  9=3268-159. 

PUBLIC  LANDS. 

in.  DISPOSAI.  OF  rANDS  OF  THE 
STATES. 

«s>l73(3)  (Tex.Com.App.)  Purcbnser  of 
school  lands  complying  with  requirements  has 
inchoate  right. — Do  Shazo  v.  Eubank,  976. 
ie=>l73(5)  (Tex.Com.App.)  School  lands  Md 
within  statute  forbidding  surveyor  to  acquire 
"public  land."— De  Shazo  v.  Eubank,  976. 

School  lands  are  "public  land"  as  td  county 
surveyor,  though  certificate  of  occupancy  has 
been  granted. — Id. 

@=3|73(II)  (Tex.Coin.App.)  Compliance  with 
requirements  hfld  not  to  Avest  state  of  title  to 
school  lands. — De  Shazo  v.  Eubank,  970. 
€=s>l74  (Tex.Com.App.)  Certificate  of  occu- 
pancy  issued  by  land  commissioner  cannot  be 
cullatcrally  attacked. — De  Shazo  v.  Eubank, 
976. 

PUBLIC  SERVICE  CORPORATIONS. 

See    Carriers:    Electricity;    Railroads;    Street 
Railroads;  Telegraphs  and  Telephones. 

QUIETING  TITLE. 

I.  BIGHT  OF  ACTION  AND  DEFENSES. 

^=»I2(4)  (Ark.)  Plaintiff  must  be  in  posses- 
sion unless  title  be  merely  equitable. — Pcarman 
V.  Pearman,  1064. 

€=3l9  (Mo.)  Statutory  suits  to  determine  title 
may  or  may  not  be  equitable,  dei>ending  on  the 
rights  involved.— Sorrell  v.  Bradshaw,  1024. 


n.     PROCEEDINGS    AND    BEUEF. 

<S=330(3)  (Mo.)  Prior  deed  of  trust  holder  not 
required  to  make  owners  of  later  trust  deed 
parties.— Stewart  v.  Omaha  Loan  &  Trust  Co., 
808. 

®=>43  (Mo.)  Defense  should  have  been  limited 
to  issues  raised  by  pleading. — Stewart  v.  Omaha 
Loan  &  Trust  Co.,  808. 

€=944(2)  (Tex.Giv.App.)  Quitclaim  to  another 
irrelevant  where  plaintiifB  have  title  by  ad- 
verse possession.- Krause  v.  Hardin.  310. 

Agreement  affecting  land  not  claimed  ia  im- 
material.— Id. 

^=349  (Ark.)  Decree  held  to  sufficiently  pro- 
tect grantors  against  mortgage  assumed  by 
grantee. — Conolly  v.  Rosen,  716. 
^=351  (Mo.)  Court  properly  entered  judgment 
for  defendant  who  showed  best  title. — Anderson 
V.  Collins,  451. 

QUO  WARRANTO. 

H.  JURISDICTION,    PBOOEEDINOS, 
AND  REUEF. 

€=>62  (Tex.Civ.App.)  Appeals  must  be  prose- 
cuted to  term  of  appellate  court  in  session. — 
Bartlett  v.  State,  656. 

Respondent's  should  have  appealed  during 
term  in  session  when  judgment  rendered. — Id. 

Writ  of  error  improperly  prosecuted  not  .sav- 
ed by  theory  statute  applies  only  to  portion  of 
judgment. — Id. 

Question  raised  by  motion  to  dismiss  writ  of 
error  jurisdictional. — Id. 

RAILROADS. 

See  Street  Railroads. 

I.  CONTROI.  AND  BEGITIJkTION  IN 
OENEBAIh 

«=>5i/2  [New,  vol.  6A  Key-No.  Series] 

(Mo.App.)   Federal  control  Aeldi  to  ex- 
cuse failure  to  furnish  cars  to  shipper. — Under- 
wood V.  Hines,  1037. 
<g=:»5i/2  [New,  vol.  6A  Key-No.  Series] 

(Tex.Civ.App.)  Federal  Director  Gen- 
eral's order  fixing  venue  of  personal  injury 
suits  invalid. — ^Hines  v.  Kelly,  648. 

V.  BIGHT  OF  WAT  AND    OTHER  IN- 

TEBEST8  IN  I.AND. 

<@=»67(2)  (Mo.)  Evidence  held  to  show  equita- 
ble title  to  land  along  right  of  way.— Bush  v. 
Stumpe,  1006. 

VI.  CONSTBUOTION.    MAINTENANCE. 

AND   EQUIPMENT. 

<S=>I03(I)  (Ark.)  Notice  of  defective  stock 
guards  essential  to  recovery  for  damage  to 
crops.— Hes'ter  v.  Chicago,  R.  I.  &.  P.  Ry.  Co., 
356. 

Fence  law  penal  and  strictly  construed. — Id. 
<&=»M3(4)  (Ark.)  Civil   action   for  damages  to 
crops   not  maintainable    against   company   vio- 
lating penal  statute  requiring  fencing.- Hester 
V,  Chicago,  R.  I.  &  P.  Ry.  Co.,  356. 

X.   OFEBATION. 

(C)  Companlea  and  Persona  julable  for  In- 
juries. 

€=9265  (Tex.Civ.App.)  Railway  company  not 
proper  or  necessary  party  in  negligence  action 
against  receiver. — Scbaff  v.  Mason,  288. 

(F)  Accidents  At  Oroaslnss. 

<g=930l  (Tex.Civ.App.)  Public  and  interurban 
company  have  equal  rights  at  crossing. — Gal- 
veston-Houston Electric  Ry.  Co.  v.  Patella,  615. 
<&=>30l  (Tex.Civ.App.)  Travelers'  rights  de- 
fined.—Southern  Traction  Co.  v.  Kirksey,  702. 
€=»3i7  (Tex.Clv.App.)  Violation  of  statute  or 
ordinance  negligence  per  se. — Southern  Trao- 
aon  Co.  V.  Kirksey.  702.    ^^^^^^^^  by  UOOg IC 
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$=3338  (Tex.CIV.A|>p.)  Failure  of  autoist  to 
Bhow  motorman  he  heard  whistle  does  not  in- 
dicate peril.— Galveston-Houston  Electric  Ry. 
Co.  V.  Patella,  615. 

■&=347(I0)  (Tex.Clv.App.)  Rate  of  speed  evi- 
dence oif  negligence. — Southern  Traction  Co.  v. 
Kirksey,  702. 

<©=>347(ll)  (Tex.Clv.App.)  Evidence  of  intoxi- 
cation of  motorist  held  admissible. — Southern 
Traction  Co.  v.  Kirksey.  702. 
<£=>348(l)  (Tex.Clv.App.)  Evidence  held  to 
show  no  special  danger,  requiring  watchman  or 
warning  at  crossing. — (jalvpston-Houston  Elec- 
tric Ry.  Co.  v.  Patolla,  615. 
<S=348(I0)  (Tex.Clv.App.)  Jury  may  find  free- 
dom from  negligence  in  reliance  on  signal  be- 
fore starting  engine.— Galveston,  H.  &.  S.  A. 
Ry.  Co.  V.  Price,  62S. 

<S=3350(7)  (Tex.Clv.App.)  Submission  of  issue 
as  to  sufficiency  of  whistle  of  interurban  car 
held  not  warranted  by  evidence.— Galveston- 
Houston  Electric  Ry.  Co.  v.  Patella,  615. 
<S=>350(I2)  (Tex.Clv.App.)  Submission  of  spe- 
cial issne  as  to  control  of  interurban  car  on 
approaching  crossing  held  proper. — Galveston- 
Houston  Electric  Ry.  Co.  v.  Patella.  615. 
®=>350(I3)  (Tex.Com.App.)  Evidence  held  to 
raise  an  issue  of  contributory  negligence  of  au- 
tomobile driver.— Harrell  v.  St.  Louis  &  S.  W. 
Ry.  Co.  of  Texas.  221. 

<g=»350(l3)  (Tex.Clv.App.)  Contributory  negli- 
gence ordinarily  question  for  jury. — Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Price,  628. 
<g=»350(l6)  (Ark.)  Automobile  driver's  negli- 
gence in  failing  to  stop  held  for  jury.— Hines 
V.  Gunnells,  10. 

<£=s>350(l6)  (Tex.Civ.App.)  Contributory  negli- 
gence in  failing  to  look  and  listen  question  for 
jury.— Galveston,  H.  &  S,  A.  Ry.  Co.  v.  Price, 
628. 

Contributory   negligence   of   pedestrian    held 
question  for  jury. — Id. 

<©=>350(22)  (Tex.Clv.App.)  Automobile  driver's 
contributory  negligence  held  question  for  jury. 
— Galveston-HouBton  Electric  Ry.  Co.  v.  Patel- 
la. 615. 

<S=»3SI(I2)  (Tex.Com.App.)  Requested  spe- 
cial charge  on  contributory  negligence  held  cor- 
rect.—Harrell  V.  St.  Louis  &  S.  \V.  Ry.  Co.  of 
Texas,  221. 

<£=35I(I2)  (Tex.Clv.App.)  Instruction  on  con- 
tributory negligence  held  improperly  refused. — 
Southern  Tru(?tJoa  Co.  v.  Kirksev,  702. 
<S=93SU22)  (Tex.Clv.App.)  Charge  on  discov- 
ered peril  held  incorrect.— Galveston-Houston 
Electric  Ry.  Co.  v.  Patella.  615. 
<g=>352  (Tex.Clv.App.)  Special  findings  held  not 
to  show  contributory  negligence. — Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Price,  628. 

(G)  Injarlcs  io  Pemons  on  or  near  Track*. 

€=9369(3)   (Ky.)  Pedestrian  held  a  trespasser 

not  entitled  to  lookout  and  signal. — Hungate  v. 

Hines.  83. 

«=»370  (Mo.App.)  Duty  of  lookout  defined.— 

Wagner  v.  Pryor,  857. 

«=>376(4)  (Tex.Clv.App.)  Duty    as    to    object 

discovered  defined.— San  Antonio  &  A.  P.  Ry. 

Co.  V.  McGill,  609. 

Duty  to  stop  on  discovering  person  on  track 
held  correctly  defined. — Id. 
<g=3382(6)   (Tex.Com.App.)  Intoxicated  person 
asleep    on    track    negligent.— Baker    v.    Loftin, 
195.         ^     • 

®=t390  (Tex.Com.App.)  Knowledge  of  peril 
essential  under  last  chance  doctrine.- Baker  v. 
I^ftin.  195. 

<e=>398(l)  (Ky.)  Evidence  held  insufficient  to 
show  license  to  use  tracks. — Hungate  v.  Hines, 

8;{. 

<S=>39B{4)  (Tex.Com.App.)  Evidence  insuffi- 
cient to  show  discovered  peril. — Baker  v.  Loftin, 
195. 

€=>398(4)  (Tex.Clv.App.)  Verdict  on  theory  of 
discovered  peril  sustained  by  evidence.— San 
Antonio  &  A.  P.  Ry.  Co.  v.  McGill,  699. 


<£S3400(8)  (Tex.Civ.App.)  Negligence  as  to  ob- 
ject discovered  on  track  held  for  jury. — Son  An- 
tonio &  A.  P.  Ry.  Co.  V.  McGill,  699. 
<S=»400(IO)  (Tex.Civ.App.)  Contributory  neg- 
ligence of  pedestrian  on  footpath  held  for  jury. 
— Schaff  V.  Mason,  288. 

iS=>400(l4)  (Mo.App.)  Negligence  under  hu- 
manitarian doctrine  hold  question  for  jury. — 
Wagner  v.  Pryor,  857. 

•  (I)   Fires. 

<£=3459(2)  (Tex.Clv.App.)  Practice  of  stacking 
fodder  near  track  does  not  lessen  contributorr 
negligence.— Ft.  Worth  &  D.  C.  Ry.  Co.  v- 
Thompson,  289. 

<£=s>466  (Tex.Clv.App.)  Doctrine  of  discovered 
peril  held  inapplicable  to  fire.— Ft.  Worth  &  D. 
C.  R.  Co.  V.  Thompson,  289. 
<@=:>48l(2)  (Tex.Clv.App.)  Evidence  that  fod- 
der had  been  stacked  in  same  place  previously 
is  incompetent.— Ft.  Worth  &  D.  0.  Ry.  Co.  v. 
Thompson,  289. 

<S=>484(8)  (Tex.Clv.App.)  Contributory  negli- 
gence in  stacking  fodder  near  track  hfld  ques- 
tion for  jury.— Ft.  Worth  &  D.  O.  Ky.  Co.  v. 
Thompson,  280. 

RAPE. 

II.  PROSECUTION  AlVD  PinnSHMEirT. 
(A)   Indictment    and-  laCoratatlon. 

€=320  (Mo.)  Information  held  sufficient. — State 
v.  Harris,  420. 

(C)   Trial  and   Review. 

^957(1)  (Mo.)  Evidence   of   prosecutrix's  age 
sufficient  to  go  to  jury.— State  v.  Harris,  420 
€=»57(l)  (Mo.)  Defendant's   demurrers   to   evi- 
dence properly  overruled. — State  v.  Seay,  427. 
€=>57(l)    (Tex.Cr.App.)   Evidence  held  to  jus-' 
tify  submission  to  jury.— Higgins  v.  State,  241. 

REAL  ACTIONS. 

See  Ejectment;  Partition;  Quieting  Title;  Tres- 
pass to  Try  Title. 

RECEIVERS. 

I.  NATURE  AND  GROUNDS  OF  RE- 
CEIVERSHIP. 

(A)   Nature  and  Snbjeeta  of  Remedr. 

®=»6  (Mo.)  Breach  of  contract  no  ground  for 
appointment  of  receiver  for  business. — Sed- 
berry  v.  Gwynn,  783. 

RECEIVING  STOLEN  GOODS. 

®=>2  (Rfo.)  Jury  need  not  find  that  goods  were 
feloniously  stolen.— State  v..  Lippman,  436. 
€=>3  (Mo.)  Guilty  knowledge  must  be  tested  by 
actual  belief  of  defendant,  and  not  by  what  a 
reasonably  prudent  person  would  believe. — State 
T.  Ebbeller,  396. 

Elements   of   offense   stated. — Id. 
®=>8(3)  (Mo.)  Evidence    sustaining    convictioii 
and  showing  that  property  received  was  stolen 
within  three  years  prior  to  information. — State 
V.  Lippman.  436. 

€=»8(4)  (Mo.)  Mere!  fact  of  possession  raises 
no  presumption  of  knowledge  that  goods  had 
been  stolen. — State  v.  Lippman.  43(1. 
<S=>9(I)  (Mo^)  Defendant's  demurrer  to  evi- 
dence held  properly  overruled. — State  y.  lipp- 
man, 436. 

RECORDS. 

See  Appeal  and  Error,  ®=»499-(S80:  Criminal 
Law,  <S=»1086-1124. 

REFERENCE.^ 

See  Arbitration  and  H^ffWl^by  (otOOQlC 


I.  RIGHT  OF  ACTION  AND  DEFENSES. 

^=32  (T6x.Civ.App.)  Mistake  in  ^ving  grantee 
possession  of  land  not  described  does  not  war- 
rant correction  of  field  notes.— Krause  v.  Har- 
Uin,  310. 

n.   PROCEEDINGS  AND  REI.IEF. 

«=>43  (Tex.ClvJVpp.)  Defendant  seeking  ref- 
ormation of  deed  has  burden  of  proof. — Comp- 
ton  V.  Pranks,  888. 

^=»45(l)  (Ky.)  Mistake  to  be  established  by 
cloar  and  convincing  evidence. — White  Sewing 
Mach.  Co.  V.  Smith,  81. 

^=>45(5)  (Ark.)  Denial  of  reformation  held 
not  against  preponderance  of  evidence. — Con- 
oily  V.  Rosen,  716. 

REGISTERS  OF  DEEDS. 

See   Criminal   Law,   <S=>854-858. 

RELEASE. 

I.   REQUISITES  AND   VAUDITT. 

<&=3i3(6)  (Tex.Com.Apil.)  Promise  to  employ 
and  to  pay  $1  not  consideration  where  money 
not  paid.— FittB  v.  Panhandle  &  S.  F.  By.  Co., 
158. 

II.  CONSTRUCTION  AND  OPERATION. 

<&=»29(2)  (Mo.App.)  Common  law  abolished 
with  respect  to  release  of  one  or  more  joint 
wrongdoers.— Start  v.  National  Newspaper 
Ass'n,  870. 

Release  of  joint  wrongdoer  did  not  discharge 
others,  where  cause  of  action  arose  before  stat- 
ute abolished  common  law. — Id. 
^»39  (Ky.)  Election  to  accept  benefits  %eM| 
to  bar  servant's  action  againxt  master,  though 
all  benefits  had  not  been  received. — Pittsburgh, 
C,  C.  &  St.  L.  Ry.  Co.  v.  Carmody,  1070. 

REMAINDERS. 

€=>l  (Mo.)  Contingent  remainder  an  "interest 
in  real  estate."— McFarland  v.  Bishop,  143. 

REMOVAL  OF  CAUSES. 

VI.   PROCEBDINOS  TO  PROCURE  AND 
EFFECT  OF  REMOVAI.. 

€=>86(5)  (Ark.)  Complaint  charging  joint  lia- 
bility against  resident  and  nonresident  must 
be  traversed  in  petition  for  removal. — New 
Goronado  Coal  Co.  v.  Jasper,  22. 

Petition  for  not  sufficient  to  preclude  theory 
of  joint  liability.— Id. 

REPLEVIN. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

^»5  (Mo.App.)  Property  taken  under  process 
cannot  be  replevied.— Stephens  v.  Curtner,  497. 
Officer  held  not  liable  for  failure  to  release 
levy. — Id. 

III.  PROCEEDINGS  FOR  TAKING  AND 
BEDEUVERT  OF  PROPERTT. 

^»3I  (Mo.App.)  Affidavit  that  "property  was 
not  seized  under  valid  process"  held  insufficient. 
—Stephens  v.   Curtner,  497. 

„    _  REVENUE. 

See  Taxation. 

REVIEW. 

Sec  Appeal  and  Error;  Certiorari. 

RISKS. 

See  Master  and  Servant,  <e=>204-222. 


See  Highways. 


ROBBERY. 


®=J3  (Tex.Cr.App.)  -Intent  essential  to  con- 
viction of  assault  with  intent  to  rob.— Smiley  v. 
State,  1108. 

<8=>27(5)  (Tex.Cr.App.)  In  prosecution  for  as- 
sault with  intent  to  rob,  aggravated  assault 
should  be  submitted,  where  indictment  includes 
such  e'large.— Smiley  v.  State,  1108. 

SALES. 

See  Vendor  and  Purchaser. 

I.  REQUISITES  AND   VAUDITT  OF 
CONTRACT. 

<&=>38(9)  (Tex.)  SUght  loss  will  be  sufficient  to 
justify  rescission  of  purchase  induced  by  fraud. 
— Kanaman  v.  Hubbard,  151. 
*=52(7)  (Tex.)  Finding  that  buyer,  who  was 
induced  by  'deceit  to  purchase,  was  injured,  held 
warranted. — Kanaman  v.  Hubbard,  151. 

II.  CONSTRUCTION     OF     CONTRACT, 

<S=a6l  (Tex.Com.App.)  Contract  for  sale  of 
Mexican  cattle  to  Americans  held  executed  as 
to  seller.— Barredn  v.  Craig,  Thompson  &  Jef- 
fries, 177. 

III.  MODIFICATION    OR  RESCISSION 

OF   CONTRACT. 

(A)    By  Asreement  of  Partlea. 

<g=»89  (Tex.Com.App.)  Substituted  agreement, 
diminishing  price,  not  enforceable,  as  exacted 
from  seller.— Barreda  v.  Craig,  Thompson  & 
Jeffries,  177. 

Seller,  whj>  reduced  pHce,  could  recover 
amount  on  failure  of  consideration  for  reduc- 
tion.—Id. 

nr.    PERFORMANCE    OF    CONTRACT. 

(C)  DeUvery  and  Acceptance  of  Goodii. 

€=s>l72  (Ky.)  Levy,  of  attachment  did  not  re- 
lieve seller  from  obligation  to  deliver.— Rodg- 
ers  V.  Larrimore  &  Perkins,  512. 
©=5l74(Ark.)  Insistence  for  change  in  man- 
ner of  inspection  breach  of  contract  by  buyer.— 
Chas.  F.  Luehrmann  Hardwood  Lumber  Co.  v. 
Coats  &  Green,  IS. 

Breach  of  contract  as  to  payment,  warranted 
seller  in  refusing  to  perform.— Id. 

V.  OPERATION  AND  EFFECT. 
(A>  Traniifer  of  Title  as  Between  Parties. 

<S=>202(7)  (Mo.App.)  Where  full  price  not 
paid  and  goods  had  not  been  separated  from 
other."!,  title  had  not  passed.- Hubbard  v.  Home 
Ins.  (Jo.  of  New  York,  888. 
<g=>208  (Mo.App.)  Where  full  price  not  paid 
and  goods  had  not  been  separated  from  others, 
title  had  not  passed.— Hubbard  v.  Home  Ins. 
Co.  of  New  York,  886. 

Vn.  REMEDIES  OF  SEI.I.ER. 

(C)   Recovery  of  Goods   Delivered  or   Pro- 
ceeds   Tbereof. 

<£=»3I6(I)  (Ark.)  Statutory  remedy  of  seller 
cannot  be  enforced  where  property  has  reached 
purchaser  for  value.— Lavender  v.  Finch,  3i>. 
®=»323  (Ark.)  Testimony  properly  excluded  as 
not  germane  to  issue.- Rudolph  v.  Kelly,  42. 
®=9328  (Ark.)  Whether  company,  in  whose 
hands  timber  attached,  purchased  through  or 
from  purchaser  held  for  jury.— Lavender  v. 
Finch,  35. 

(B)  Actions  for  Price  or  Valae. 

<S=>348(I)  (Mo.App.)  Set-oft  by  buyer  for  dis- 
tribution of  samples  cannot  extend  to  samples 
of  another  firm.— Baucrdorf  t.  Fisher,  480. 
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<©=»359(l)  (Mo.App.)  Buyer  must  show  differ- 
ence between  freight,  if  shipped  as  per  con- 
tract, and  cost  as  it  was  shipped.— Bauerdorf  v. 
Fisher,  489. 

VIH.  BEBCEDI^S  OF  BtmSB. 

(!>)  Actlona  and  Connterclalms  tor  Orescit 
of  'Worraiity. 

iS=9439  (Mo.App.)  Burden  to  prove  breach  of 
warranty  set  up  as  counterclaim  on  defend- 
afit— Terry  v.  Adams-Hicks  Zinc  &  Lead  Cor- 
poration, 488. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

n.   PTTBUO  SCHOOLS. 

(B)    Creation,    Alteration,    Exlatence,    and 
Dlnaolatlon  of  IJIatrlcta. 

®=o24(2)  (Tex.Com.App.)  Enjoining  aesess- 
ment  of  taxes  Md  collateral  attack  on  cor- 
porate existence  of  district.— Harbin  Inde- 
pendent .School  Dist.  r.  Denman,  538. 
$=932  (Tex.Com.App.)  Boundaries  may  not  be 
changed  indirectly  by  injunction  after  issuance 
of  bonds.— Harbin  Independent  School  Dist.  v. 
Donman.  .'S.SS. 

<S=>42(2)  (Ky.)  Petition  for  graded  school  dis- 
trict need  not  be  signed  by  25  per  cent,  of  vot- 
ers.- Hopkins  v.  Dickens,  101. 

Petitioners  for  graded  school  district  may  sign 
separate  petitions. — Id. 

Approval  of  board  and  superintendent  of 
graded  common  school  district  must  be  secured 
before  county  judge  can  act. — Id. 

Approval  of  petition  for  school  district  suffi- 
cient, though  members  of  county  board  signed 
as  individuals.— Id. 

€=>44  (Ark.)  Petition  for  dissolution  contain- 
ing names  of  majority  of  electors  held  sufficient. 
—Rural  Special  School  Dist.  No.  11  v.  Baker, 
732. 

Compliance  with  statute  as  to  petition  and 
notice  jurisdictional  in  proceedings  for  dissolu- 
tion.— Id. 

Special  rural  district  to  be  attached  to  ad- 
joining districts  on  dissolution. — Id. 

(C)   Government.  Ofllcera,  and  DIatrlet 
BleetlnKa. 

$=>46  (Ky.)  School  districts  embracing  Madi- 
Bonville  subject  to  act  for  consolidation  of  gov- 
ernment.— Shadrack  v.  Board  of  Trustees  of 
Madisonville  Graded  Common  School  Dist.,  78. 
€=48(6)  (Ky.)  County  board  of  education  is 
corporation  and  must  act  aa  such. — Hopkins  v, 
Dickens,  101. 

To  act,  quorum  of  county  board  must  be  pres- 
ent, and  all  members  must  have  notice. — Id. 

(ES)     Diatrict    Debt,    Secnrltlea,    and    Tax- 
ation. 

€=9104  (Tex.Coin.App.)  Tax  levy  for  district 
gave  it  lien  on  personalty. — Mi8.sion  Independ- 
ent School  Dist.  V.  Armstrong,  201. 

Tax  lien  attached  and  became  incumbrance  on 
personalty  when  assessment  was  made. — Id. 

Tax  lien  on  personalty  created  by  assessment 
not  devested  by  sale  under  deed  of  trust. — Id. 
€=>I06  (Tex.Com.App.)  Purchaser  at  sale  un- 
der trust  deed  pf  personalty  whereon  district 
had  lien  for  taxes  ftc/rf  liable  on  bond  to  release 
levy  when  taxes  became  due.— Mission  Inde- 
pendent School  Dist.  v.  Armstrong,  201. 
€==>IIO  (Ark.)  Complaint  insufficient  to  show 
complainant  district  entitled  to  school  taxes  of 
enumerated  persons. — Ancient  Order  of  United 
Workmen  v.  Paragould  Special  School  Dist.  No. 
1,  308. 

Creditor  of  school  district  cannot  object  to 
transfer  of  resident.s  to  another  district  with- 
out any  showing  of  injury. — Id. 

Complaint  seeking  to  restrain  creditinij  of 
taxes  to  another  district  defective  in  failing 
to  show  complainant's  right  to  taxes. — Id. 

Transfers  of  children  and'taxes  from  one  dis- 

'ct    to    another    cannot    be    denied,    on    the 


ground  that  those  remaining  would  incur  add- 
ed burdens. — Id. 

(H)  Pnplla,  and  Conduct  and  Diaelpllne  of 
Sctaoola. 

4=9 1 54  (Ark.)  Act  allowing  transfer  of  chil- 
dren to  another  district  applies  to  transfer  to 
or  from  a  single  school  district. — Ancient  Or- 
der of  United  Workmen  v.  Paragould  Special 
School  Dist.  No.  1,  3»J8. 

SEDUCTION. 

n.   CBIMXMAX.  RESPON8XBII.ITT. 

$=>40  (Ky.)  Questions  to  prosecutrix  as  to 
birth  of  child  prejudicial  error. — Vallandingbam 
V.  Commonwealth,  936. 

^=>i2  (Ky.)  Questions  to  prosecutrix  as  to 
previous  intercourse  with  other  men  prejudicial 
error.— Vallandingbam  V;   Qommonwealth,  936L 

SENTENCE. 

See   Criminal  Law,   <g=982. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife.  «=9ll9-148. 

SEPARATION. 

See  Husband  and  Wife,  *=»278,  279. 

SEQUESTRATION. 

^»2l  (Tex.CivJXpp.)  Chattel  mortgage  from 
fear  of  damage  to  property  pending  foreclosore 
field  to  give  no  right  to  sequestration. — Central 
Transfer  &  Storage  Co.  ▼.  Wichita  Falls  Motor 
Co.,  688. 

SET-OFF  AND  COUNTERCLAIM. 

H.   SUBJEGT-MATTEB. 

$=>35(l)  (Tex.Clv.App.)  Plea  in  reconvention 
for  unliquidated  damages  as  against  a  claim  for 
liquidated  amount  held  proper. — Ft.  Smitk 
Couch  &  Bedding  Co.  v.  George,  335. 

SEWERS. 

See  Drains. 

SLANDER. 

See  Libel  and  Slander. 

SPECIAL  LAWS. 

See  Statutes,  «=»75-93. 

SPECIFIC  PERFORMANCE. 

I.  NAT1TRE  AITD  OROUWDS  OF  BEM- 
EDT  IN  OEinBRAZk 

<S=>8  (Tex.Coiii.App.)  Remedy  within  courts 
discretion. — Bergstedt  v.  Bender,  547. 
^=9 13  (Ark.)  Existence  of  easement  known  to 
both,  but  not  mentioned,  doea  not  prevent  spe- 
cific performance. — Skinner  v.  Stone,  360. 
€=9 1 6  (Tex.Com.App.)  Relief  denied  when 
contract  fair  at  inception  has  become  harsh  and 
inequitable. — Bergstedt   v.   Bender,   547. 

Denied  where  death  of  vendor  renders  con- 
tract inequitable. — ^Id. 

n.    OONTBACTS  EHFOBGEABXX. 

€=»28(2)  (Ark.)  Conveyance  of  fee  by  war- 
ranty   deed    implied   where    contract   did   not 

specify.— Skinner  v.  Stone,  360. 
®=929(l)    (Ark.)   Contract     to     convey     mer- 
chantable   timber    may    be    enfc^rccd    if    prwf 
shows  definiteness.— Aiderson-Tully  Co.  v.  Gil- 
lett  Lumber  C!o.,  362. 

<^39  (Mo.)  Court  of  eqoitr  may  enforce  oral 
contract  to  convey  land. — Woodard  v.  Stowell, 
815. 

<S=947  (Ark.)  Betterments  on  property  given 
orally  held  too  slight  to  support  speciGc  per- 
formance.—Mitchell   T.  Redirs, 
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Statute* 


^=s>53  (Tex.Civ.App.)  Purchaser  cannot  take 
advantage  of  real  estate  broker's  fraud  and 
have  specific  performance. — Brown  v.  Musgrave, 
600. 

Contract  secured  by  sharp  practices  will  not 
be  enforced. — ^Id. 

^=»55  (Ark.)  Contract  held,  unenforceable  on 
account  of  apreement  to  stifle  prosecution. — 
Mitcliell  V.  Kedus,  47. 

®=3€4  (Ark.)  Conveyance  of  standing  timber 
is  conveyance  of  "interest  in  land." — Anderson- 
Tully  Co:  V.  Gillett  Lumber  Co..  302. 
^=365  (Ark.)  Contract  to  convey  standing 
timber  may  be  enforced.— Anderson-TuUy  Co. 
V.  Gillett  Lumber  Co.,  302. 

HI.  GOOD  FAITH  AND  DILIOENOE. 

C=»94  (Ark.)  Request  to  send  deed  to  bank 
held  not  condition  which  prevented  enforce- 
ment of  contract.— Skinner  v.  Stone,  360. 
^997(3)  (Ark.)  If  vendor  for  cash  desires 
money  instead  of  check  he  must  give  purchas- 
er opportunity  to  pay.— Skinner  v.  Stone,  360. 

IV.     PROCEEDINGS   AND   BELIEF. 

€=>II6%  (Ark.)  Bill  not  rendered  demurra- 
ble by  exhibits.- Anderson-Tully  Co.  v.  Gillett 
Lumber  Co.,  362. 

Complaint  alleging  insolvency  and  inadequacy 
of  remedy  is  good, — Id. 

«=3l2l(2)  (Mo.)  Oral  contract  to  will  land 
mast  be  proven  beyond  reasonable  doubt. — 
Woodard  v.  Sto«ell,  815. 

€=3l2l(7)  (Mo.)  Contract  to  convey  land  not 
proven. — Woodard  v.  Stowell,  815. 
®=>I2I(8)  (Tex.Civ.App.)  Evidence  held  to 
show  that  land  had  increased  in  value  when 
broker  contracted  to  sell.— Brown  v.  Mus- 
grave, 606. 

Finding  that  owner  did  not  know  of  produc- 
ing well  on  adjacent  property  warranted. — Id. 

Evidence  held  to  warrant  finding  that  pur- 
chaser and  broker  colluded  to  defraud  owner. 
—Id. 

€=s>l2l(ll)  (Mo.)  Evidence  insufficient  to 
show  that  plaintiff  complied  witn  contract.— 
Woodard  v.  Stowell,  815. 

^s»l23  (Tex.Civ.App.)  Special  finding  not 
open  to  attack  as  inconsistent  with  another 
finding. — Brown   v.   Musgrave,    606. 

STATES. 

n.   GOVERNMENT   AND   OFFICERS. 

®=>53  (Ky.)  State  tax  commission  can  remove 
revenue  agents  at  will.— Simons  t.  Scott,  1075. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For   statutes   relating   to   particular   subjects,, 
see  the  varions  specific  topics. 


n.  GENERAI.   AITD    SPECIAL   OR   LO- 
CAL   LAWS. 

®=>75  (Mo.)  Art  relative  to  justices  of  peace 
in  townships  of  specified  population  held  not  to 
enact  special  law  by  partial  repeal  of  general 
law. — Forgrave  v.  Buchanan  County,  755. 
€=>93(8)  (Mo.)  Act  relative  to  Jnsticcs  of  the 
peace,  including  townships  which  may  come 
within  population  limits  specified,  not  local  or 
special. — Forgrave  v.  Buchanan  County,  755. 

ta.  SUBJECTS  AND  TITLES  OF  ACTa 

<S=»I05(I)  (Tex.Com.App.)  Intention  of  Leg- 
islature to  be  ascertained,  and  statute  upheld 
if  possible. — ^McPherson  v.  Camden  Fire  Ins. 
Co.,  211. 

Constitutional  provision  as  to  title  of  acts 
liberally    construed. — Id. 

Title  viewed  as  part  of  law  and  body  of  act 
referred  to  in  construing  title  as  to  expressing 
subject.- Id. 

®s>l09  (Ky.)  Title  may  be  general,  and  (pro- 
visions having  natural  connection  with  subject 
and  not  foreign  thereto,  satisfies  Constitution. 
— District  Board  of  Tuberculosis  Sanitarium 
Trustees  for  Fayette  County  v.   Bradley,  518. 

Title  may  be  made  as  restrictive  as  Legisla- 
ture chooses,  and  act  violates  Constitution  if 
provisions  are  outside  restriction,  though  prop- 
er under  broader  title. — Id. 
^=3(101/2(4)  (Ky.)  Section  requiring  city  to 
levy  tax  for  tuberculosis  sanitarium  not  within 
title.— District  Board  of  Tuberculosis  Sanitari- 
um Trustees  for  Fayette  County  v.  Bradley, 
518. 

<S=>II6  (Tex.Com.App.)  Title  of  statute,  mak- 
ing breach  of  immaterial  provision  of  policy  no 
defense,  held  sufficient. — ^McPherson  v.  Camden 
Fire  Ins.  Co.,  211. 

<&=>I25(6)  (Mo.)  Title  of  act  relative  to  jus- 
tices of  the  peace  sufficient. — Forgrave  v.  Buch- 
anan County,  755. 

VI.   CONSTRUCTION  AND   OPERA- 
TION. 

(A)  General  Rule*  of  Conatraetlon. 

®=»I8I(I)  (Ky.)  In  interpreting  a  statute,  in- 
tention of  the  Legislature  should  be  ascertain- 
ed.— Hopkins  v.   Dickens,  101. 

Where  ambiguous  intent  ascertained  from 
entire  act  and  objects  to  be  accomplished. — Id. 
€=>I83  (Ky.)  Not  given  a  literal  construction 
defeating  intent. — Hopkins  v.  Dickens,  101.« 
®=»I88  (Mo.)  Doubtful  words  enlarged  or 
stricken  out  to  conform  to  true  intent  of  Leg- 
islature.— City  of  St.  Louis  v.  Murta,  430. 
€=3 1 88  (Mo.)  Legislature  presumed  to  have 
given  word  its  ordinary  meaning. — State  t. 
Plotner,  767. 

®=>I90  (Ky.)  Where  the  language  ia  plain  and 
unambiguous,  there  is  no  room  for  judicial 
construction. — Hopkins  v.  Dickens,  101. 
€=>I94  (Mo.)  General  words  do  not  amplify 
particular  terms.— Began  v.  Ensley,  773. 
^=3226  (Mo.App.)  Adoption  of  statute  of  other 
state  adopts  its  construction. — State  ex  reL 
Crow  V.  Carothers,  1043. 

(B)  Psrtlcalar  Claasea  of  Statatea. 

^s»235  (Mo.)  Mandatory  statute  not  strictly 
construed  if  purpose  of  act  is  limited. — Regan 
V.  Ensley,  773. 
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1TNITED  STATES. 

CONSTITUTION. 

Amend.  14 .524 

Art.  4,  J  1 1S3 

INTERSTATE    COMMERCE 
ACT. 

Act  1887,  Feb.  i,  ch.  lOJj,  2-J 
Btat.  379. 

Ch.  104 1037,  1095 

§  20.  Amcndeil  1906,  .Tune 
2fl,  ch.  3591,  «  7(11), 
(12),  34  Stat.  593 1095 

STATUTES  AT  LARGE. 

1887,  Fob.  4,  ch.  104,  24 
Stat.  379.  See  Inter- 
Btnte  Commerce  Act. 

1906.  June  29,  ch.  3591,  § 
Wll),  (12),  34  Stat 
.'■.}>5  10:^7,  1095 

190S,  April  22,  ch.  149,  35 
Stilt.  65.. 412,  724,  964,  1099 

1908,  April  22,  ch.  149,  §§ 
1,  5,  35  Stat.  05,  66. . . .  186 

REVISED  STATUTES. 
S  5136 640 

COMPILED  STATUTES  1916 
or  1918. 

§1  8004a,  8604aa...l037,  1095 

I  8t!57 .• 1,«<6 

i§  8057-8065........ 412,  724. 

964,  1()9!> 

I  8601 ISO 

i  0661 050 

ARKANSAS. 

CONSTITUTION. 
Art.  7,  §  15 59 

KIRBY'S  DIGEST. 

6(55 1064 

1225 720 

1810 1066 

2384 377 

2020 376 

3108 43 

|§  34(52,  3463 376 

3654 .^9 

3906 59 

r  4966,  4907 35 
5149 46 

§  5717 1056 

S§  6072,  6074 705 

I  6108 364 

S  6290 : 734 

If  6644.  6645.  Amended 
by  Laws  1909,  p.  135. . .  3,56 

I  6902 707 

h  7.'>48.  7.549 732 

S§  76:*9,  7640 3(58 

$  8012 721 

|§  8041,  8043 714 

ROAD  LAWS  1919. 

Volume  1. 

Pace  10.5 59 

Pages  007,  908,  §§  5,  6. . .  i     14 

Volume  2. 
Page  2239,  §  5 717 

SPECIAL     AND     PRIVATE 

LAWS. 
1911,    p.    1201.      Amended 
by  Laws  1013,  p.  169. . .  356 


STATUTES  CONSTRUED. 

LAWS. 

1905,  p.  198,  §11-3 49 

1905,  p.  361 362 

1907,  p.  163,  §  1 736 

1909,  p.  l.So 356 

1011,  p.  244,  §  14 1056 

1913,  p.  169 356 

1920,  No.  104 367 

1920,  No.  104,  5  3 367 

KENTUCKT. 

CONSTITUTION. 

«  .51 518 

SS  157,  158 74 

$  196 1070 

CIVIL     CODE     OP     PRAC- 
TICE.        ^ 

1.34 512 

4(il 932 

.518 lOli!) 

.589 515 

004 1077 

6S2 032 

»  755 947 

CRIMINAL  C(WE  OF 
PR.\CTICE. 

§  27 1088 

5  272 940 

(  281 .-)24 

I  340 9.>5 

GENERAL  STATUTES  1883. 
Ch.  28,  art.  4,  f  1 1018 

.STATUTES  191.5. 

S  6.39 09 

$  mtU 112 

1059 932 

11.".8 0.51 

S  1-.'91 1085 

S  14(« 1070 

li.5  1024.  1025 10>i5 

5  1702. M) 

a  1955,  1956 515 

§  2127 89 

5  2.353 M} 

§  2380 95 

S  2380,  subsec.  4 02 

S  2515 100,  930 

§  2516 9.50 

^  3058.  subaec.  16 74 

§§3069.3094 74 

§  3235c,  subsecs.  12,  13. . .     74 

STATUTES     SUPPLEMENT 
1918. 

§  2061al5 518 

§  2.'{S0-49 9a 

i  2380b— 9 92 

§  4019al0 958 

|§  4464,  4408a3 101 

LAWS. 

1904,  ch.  102 515 

1912,  ch.  132 95 

1912,  ch.  132,  §f  4,  5 92 

1918,  ch.  55 1075 

1918,  ch.  64 92 

1918,  ch.  65 518 

1920,  ch.  14 78 

1920,  ch.  14,  118 78 

BnSSOURI. 

CONSTITUTION. 

Art.  2,  §§  12,  22 420 

Art.  2,  I  23 847 

Art.  4,  ||  28,  53 T55 

Art.  4,  i  53,  aubsec.  33...  755 


Art  6,  f  12. 430,  78? 

Art.  8,  i  3 ;...104:i 

Art.  10,  S§  11,  22 844 

Art.  14,  §  8 7o5 

REVISED  STATUTES  1853. 
Ch.  32,  is  6,  7 403 

REVISED   STATUTES  1909. 

S§  105,  100 824 

I  3.59 im 

I  750 101-' 

§  1080.    Amended  by  Laws 

1911,  p.  91 7G7 

§  1081 7it7 

is  1366-14a3 7SS 

§i  1744,1743 4;iT 

11776 4.-.1 
1800 8SS 
1804 8SS,  913,  91T 
1841 740 
1882 472 

§  1880 imw 

i  2043 44-1 

i  2122 7« 

«8  2281.  2285 StlO 

Si  2375,    2381 !W 

Sj  '^fil,  2439 1040 

S  2535 391,  451,  80S,  1024 

§  2536 80S 

|§  2561,  2562.  2572 S-Vt 

I  2637 497 

I  2778 1002 

§5  2818,  2828,  2829 1:K 

§§  2873,  2874 4(6 

{  2880 143 

i  3881 7S3 

§  3937.    Amended  by  Ijiwg 

1911,  p.  190 7S.'< 

■  3938 -Ui 

4381 420 

4401 4S2 

4460 44S 

(  4467.  4468 7.T0 

4471 420 

4481 , 1014 


746 
4.!1 
3S« 
43(i 
707 


8  4406 

I  4509 

I  4529 

§  45.54 

S  4a53 

§  4713 39(5 

S  4725 4211 

i  4921 767 

§  5036.    Amended  by  Tjiws 

1913,  p.  223 4.'w 

§  5113 847 

S  5242 420,  4(55,  1014 

§  5425 824 

i  .5493 4U 

S  CmSS SS4 

i  ,5784 882 

I  (Xi'A ,S!il 

I  6623 867 

§§  6704,6708 773 

f  6962 100.1 

§  7181 870 

§  7759 497 

§  5'888 Si)!) 

U  7896.  7899 4S>9 

i  8047    847. 

8499 850 

9989 mC 

I  10006,  10099 1040 

§  10435 795 

LAWS. 

1873,  p.  16 1024 

1895,  p.  185 1024 

1911.  p.  91 7(57 

1911,  p.  190  -. 788 

1911.  p.  327,   $  8.  subsec. 
2  ..,aitey.^OjOQ470,  T58 
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1!)13,  p. 
1913,  p. 
1913,  p. 
1013,  p. 
li»15,  p. 
1915,  p. 

1016,  p. 

1017,  p. 
1917,  pp, 

37    ... 

1917,  p. 

1917,  p. 
iicaled 
721    .. 

1919,  p 


21S 
225 
528, 
545 
268 
324 


S  19. 


..  420 
..  455 
..1W3 
. .  927 
..  870 
..  7r.5 

324,  §2 75B 

258 441 

457,  458,  i§  3C, 

844 

538,  I  32 389 

538,   i  32.     Re- 
by  Law8  1919,  p. 

389 

721 389 


TEimESSEE. 

SHANNON'S  CODE. 
a  57.39,  5740,  6282-6284. .  527 


LAWS. 

1917,  ch.  12  

1917,  ch.  12,  IS  1-3,  6. 


TEXAS. 
CONSTITUTION. 


Art.  1,  f 
Art.  3.  I 
Art.  11, 
Art.  12, 
Art.  16, 
Art.  10, 
Art.  16, 


16.. 

85., 

S  5.. 

i  6.. 

I  19. 

ti: 


181 

211 

531 

.  .533,  961,  907 

0<>2 

283 

191 


CODE  OF  CRIMINAL  PRQ- 
CKDUKE  1911. 


Arts.  668,  717. 

Art.  751 

Art.  8.53 

Art.  903 


052 
]  5S3 
.  980 
.1103 


PENAL  CODE  1911. 
Art.   164 976 


VERNON'S        ANNOTATED 

CODE   OF   CRIMINAL 

PROCEDURE  1916. 


Art.  321.. 
Art.  844c. 


246 

564 


VERNON'S        ANNOTATED 
PENAL  CODE  1910. 

Art.  1024a 1103 

REVISED  STATUTES  1911. 

Arts.  252,  255-257,  268. .  151 

Arts.  957,  958,  961 201 

Art.   1146 ;...  5^3 

Arts.   1232,   1306 217 

Art.   1529 561 

Art.   1591 157 

Art.   1848 665 

Art.    1971.     Amended    by 

Laws  1913,  ch.  59 198 

Art.  2853 201 

Art.  3248 322 

Arts.  3080,  3682,  3685 587 

Arts.  4(«8,  4039 531 

Art.   40-)3 208 

Art.  4695 226 

Art.  4098 695 

Art.  4742 967 

Arts.     5114.     5115,    5117, 

5194,    ,5206 «.  662 

Art.  5707 649 

Art.  5714 967 

Art,  6401 fi?0 

Art.  6494 204 

Arts.  0508,  6514 305 

Art.  6531 217 

Arts.    7626-7628 201 

VERNON'S  SATLES'  ANNO- 
TATED CIVIL  STAT- 
UTES 1014. 

Page48a3,  §5 181 

Art.  300 283 

Arts.  ]283-1283f 217 

Art.  1521,  subd.  6 206 

Art.   1971... 990 

Arts.  2058,  2061,  2002. . .  .1112 

Art.   3267 682 

Art.  33.-)3-3355 670 

.\rt.  4131 1090 


Bnd  KET->-VHBEB 

Art.  4663 326 

Art.  4S74a 211,  216,  217 

Art.  4874b    ..211,  217 

Arts.  48700-4904 211 

Arts.    524eii-5246zzzz 275 

Art.   .5246q 159 

Art.  7867 682 

VERNON'S       ANNOTATED 
CIVIL  STATUTES  SUP- 
PLEMENT 1918. 

Arts.  5002c,  5002f,  5002i. .  337 
Arts.  5107—1  to  5107—117  605 
Arts.  5246—1,      5246—14, 

5246-82 275 

Arts.  7314-7314q 509 

CITY  CHARTERS. 
Dallas,  art  11,  §5.......  305 

LAWS. 

1903,  ch.  69 211 

1905,     ch.     124,     !     50. 
Amended  by  Laws  1909. 

ch.  12    5.38 

1909,  ch.  12 538 

1009,  ch.  108 961 

1013,  ch.  55 651 

1913,  ch.  69 198 

1913,  ch.  105  211,  217 

1913,  ch.  105,  §  1....211,  216 

1913,  ch.  10.5,13 211 

1913,  ch.  106 211 

1913,  ch.  106,  §§  18,  19..   2U 

1913,  ch,  179 275 

1917,  ch.  00 560 

1917,  ch.  60,  $  3.    Amend- 
ed by  Laws  1919,  ch.  44  569 

1917,  ch.  87  605 

1917,  ch.  87,  SS  1,  24,  108  005 
1917,  ch.  88.  11  50,  59.. .  337 
1917,  ch.  88  (I  CIA,  add- 
ed   by    Laws    1918    [4th 

Called  Sess.]  ch.  55) .^37 

1917,  ch.  88,  §62 337 

1918  (4th  Called  Sess.)  ch. 

8   246 

1918  (4th  Called  Sess.)  ch. 

55   337 

1919,  ch.  44 OiiO 


STIPULATIONS. 

€=3l4(IO)  (Ark.)  Findings  held  not  supported 
by  agreed  facts.— Good  y.  State  Line  Oil  &  Gas 
Co.,  354. 

STREET  RAILROADS. 

II.   REGULATIOIT    AJTD    OPERATION. 

€=>99(l4)   <Mo.App.)  Automobile  .guest  must 
exercise    care    for   his   own   safety. — Davis   v. 
City  Light  &  Traction  Co.,  884. 
€=»I02(2)   (Mo.App.)  Contributory   negligence 
must  be  proximate  cause  of  injury. — Davis  v. 
City  Light  &  Traction   Co.,   884. 
<S=s>ll2(l)    (Tex.Civ.App.)   Street  railroad  has 
burden  of  sustaining  its  plea  that  jitney  driv- 
er's   negligence    caused    passenger's    injury. — 
Pallas  Ky.  Co.  v.  Eaton,  318. 
€=»II4(2)    (Tex.Civ.App.)   Evidence    held    to 
Bhow  that  defendant  owned  street  car.— Texas 
Electric  Ry.  v.  Whitmore,  644. 
<S=»1 17(10)    (Tex.Civ.App.)  Negligence  in  fail- 
ure to  keep  lookout  hrld  question  for  jury. — 
Texas  Electric  Ry.  v.  Whitmore,  644. 

Whether  motorman  saw  stop  signal  by  com- 
Itnnions  of  person  injured  held  for  jury.— Id. 
<@=»l  17(20)  (Mo.App.)  Automobile  guest's 
contributory  negligence  in  failing  to  look  held 
question  for  jury.— Davis  v.  City  Light  &  Trac- 
tion Co..  884. 
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<S=»1 17(34)  (Tex.Civ.App.)  Proximate  cause 
of  jitney  passenger's  injuries  held  for  jury. — 
Dallas  Ry.  Co.  v.  Eaton,  318. 
<S=>I  17(34)  (Tex.Civ.App.)  Whether  failure  to 
sound  warning  was  proximate  cause  of  injuries 
held  for  jury.- Texas  Electric  Ry.  v.  Whit- 
more. 644. 

Whether  speed  of  car  was  proximate  cause  of 
injuries  in  collision  held  for  jury. — Id. 
<&=>Hm)_    (Tex.Civ.App.)   Charge    submitting 
jitney    driver's    negligence     held    justified     by 
pleadings.— Dallas  Ry.  Co.  v.  Eaton,  318. 

SURETYSHIP. 

See  Principal  and  Surety. 

TAXATION. 

See  Highways,  <e=9l21-142. 

in.   LIABiriTT  OF  PERSONS  AND 
FROPERTT. 

(At  Private  Persona  and  Property  in  Gen- 
eral. 

®=74  (Ark.)  Notes  held  nontaxable  as  rent 
notes. — McC'onnell  v.  Sebastian  County,  Green- 
wood Dist.,  707. 
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(D)  Bxemptlona. 
£=>237  (Ky.)  Firm   preparing   green  coffee  a 
"mennfacturer"  within  tax  exemption  statute. 
— City  of  Louisville  r.  J.  Zinmeleter  &  Sons, 
958. 

XI.  TAX  TITI.E8. 
(C)   Acilona   to  Coaflrm  or  Trr  Title. 

€=>793  (Ark.)  Tax  title  cannot  be  confirmed 
where  another  is  in  adverse  possesaion  of 
premises. — Pearman  v.  Pearmnn,  1064. 

TELEGRAPHS  AND  TELEPHONES. 

n.  RE6XTI.ATION    AKD    OPERATION. 

€=»37(8)  (Tex.CIV.App.)  Diligence  in  deliv- 
ery re(\uired,  though  addressee  is  not  at  ad- 
dress given. — Western  Union  Telegraph  Co.  v. 
Carver,  3."13. 

<S=>66(4)  (Tex.CiV.App.)  Evidence  lield  to 
show  delivery  of  message  to  telegraph  com- 
pany's agent.— Western  Union  Telegraph  Co. 
V.  Carver,  ;{33. 

®=>68(3)  (Tex.Clv.App.)  Damages  for  physi- 
cal pain  and  mental  anguish  recoverable  for 
failure  to  deliver  death  message* — Western 
Union  Telegraph  Co.  v.  Carver,  333. 
«=>7I  (Tex.Clv.App.)  $1,500  for  nondelivery 
of  death  message  not  excessive. — Westetn 
Union  Telegraph  Co.  v.  Carver,  333.  ^ 

TENANCY  IN  COMMON. 

II.  MXJTUAIi    RIGHTS,    DUTIES,    AND 
LIABILITIES  OF  OOTENANTS. 

<(=>I9(2)  (Mo.)  Cotenant  may  acquire  title  free 
from  trust,  where  obligation  enforced  is  that  of 
common  ancestor. — Wenzel  v.  O'Neal,  392. 
®=>I9(4)  (Mo.)  In  abseuce  of  fraud  cotenant 
purohasiug  at  mortgage  sale  acquires  title  free 
from  trust. — Wenzel  v.  O'Neal,  302. 
€=»28(l)  (Mo.App.)  Tenants  cannot  collect 
rents  from  cotenants.— Wade  v.  Meyer,-  480. 

Cotenants'  agent  in  possession  of  premises 
liable  for  rent  which  he  failed  to  collect  from 
cotenant  in  possession  as  tenant  of  agent. — Id. 
«=»38(l)  (Tex.Com.App.)  One  cotenant  may 
maintain  action  against  another  who  has  oust- 
ed him. — Duucanson  v.  Howell,  232. 

III.   RIGHTS   AND  LIABILITIES  OF 

COTENANTS  AS  TO  THIRD 

PERSONS. 

€=345  (Tex.Civ.App.)  Conveyance  of  specific 
part,  ratified  by  cotenant,  operates  as  partition. 
—Starr  v.  Brooks,  (5(50. 

«=>53  (Tex.Clv.App.)  Co-owners  held  not 
bound  by  misrcpi'csentatious  of  another  owner. 
— Compton  V.  Franks,  988. 
«=955(l)  (Tex.Com.App.)  Title  to  undivided 
interest  warranted  recovery  of  whole  tract  as 
against  trespasser. — Uunoanson  v.  Howell,  2.T2. 
^955(1)  (Tex.Clv.App.)  Maintainable  by  one 
joint  tenant  against  trespasser. — Kirby  Lumber 
Co.  V.  Conn,  342. 

TENDER. 

€=>22  (Tex.Com.App.)  Ploa  of  tender  by-  in- 
surer hrld  not  necessary  in  action  on  life  pol- 
icy.—Illinois  Bankers'  Life  Ass'n  T.  Floyd,  907. 

TORTS. 

See  False  Imprisonment,  ®=38;  Fraud,  ®=3l2; 
Libel  and  Slander,  iS=»44-112;  Malicious 
Prosecution,  <S=3ll-71;  Municipal  Corpora- 
tions, ®=»777-812;  Negligence,  ^=5>-4-138; 
Trover  and  Conversion. 

TRADE  UNIONS. 

€=>8  (Ky.)  Can   peacefully     solicit    members 
among  employe's  of  those  opposed  to  unions. — 
diamond  Block  Coal  Co.  v.  United  Mine  Work- 
1  of  America,  1079. 


4=»9  (K]f.)  Cannot  be  sued  in  association's 
name.— Diamond  Block  Coal  Co.  ▼.  United  Mine 
Workers  of  America,  1079. 

TRESPASS  TO  TRY  TITLE. 

L  RIGHT  OF  ACTION  AND  DEFENSES, 

«=36(l)  (Tex.Com.App.)  Plaintiff  must  estab- 
lish his  title.— Hall  v.  Edwards,  167. 

Trustee's  sale  executes  immoral  mortgage 
contract  ao  as  to  entitle  purchaser  to  refief. 
-Id. 

n.   PROCEEDINGS. 

€=328  (Tex.Com.App.)  One  without  title  can- 
not maintain  action  for  benefit  of  another  vith 
title. — Duncanson  v.  Howell,  232. 
t$=>35(2)  (TaxtClv^Vpli.)  Proof  of  eqnitable 
title  in  widow  by  deceased  husband  holding  in 
trust  for  her  inadmissible  under  general  denial. 
-Green  v.  Churchwell,  841. 
<^s>47(l)  (Tox.Com.App.)  Plaintiffs,  without 
title  to  defendant's  interest,  could  only  be  ad- 
mitted into  joint  possession. — Dancanson  t. 
Howell,  232. 

€=947(i)  (Tex.Com.App.)  Where  pleadings  or 
evidence  do  not  describe  iract  of  land  held  ad- 
versely, no  judgment  therefore  can  be  given.— 
Houston  Oil  Co.  of  Texas  v.  Holland,  54(5. 
€=s>47(i)  (Tex.Clv.App.)  Partition  may  be 
prayed  for.— Green  v.  Churchwell,  341. 

TRIAL 

See  Ck>ntinuance;  Costs;  Criminal  Law,  9^ 
(541-901;  Jury;  New  Trial;  Venue. 

For  trial  of  particular  actions  or  proceedugs, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

XV.   RECEPTION  OF  EVIDENCE. 

(A)  Introdvctlon,  Offer,  and  Admlnaluii  of 
KTldence  IB  GenePAl. 

€=>45(l)  (MoJ\pp.)  Offer  of  proof  must  be 
specific— Bringhurst  v.  Bringhurst,  874. 

(B)   Order  of  Proof,  Rebnttal,  and  Re- 
opening Case. 

€=>62(3)  (Ark.)  Permitting  testimony  not 
property  rebuttal  discretionary  with  court— 
Harger  v.  Harger,  736. 

V.   ARGUMENTS  AND  CONDUCT  OF 
COUNSEL. 

<S='I33(6)  (Ky.)  Improper  reinark  cured  by 
sustaining  objection  and  admonishing  jary.- 
latterly  t.  Thornton,  1088. 

VL  TAKING  CASE  OR  QTTESTIOR 
FROM  XURT. 

(A)  ttaestlonit  of  I.a«r  or  of  Fact  la  Gen. 
eral. 

®=3l42  (Tex.Clv.App.)  Undisputed  evidence, 
giving  rise  to  different  inferences,  presents  a 
(lucstion  of  fact.— House  v.  House,  322. 
<g=»l43  (Tex.Com.App.)  Conflicting  evidence 
will  not  support  directed  verdict. — ^Prudential 
Life  Ins.  Co.  of  Texas  v.  Pearson,  967. 
<S=3|43  (Tex.Clv.App.)  Conflicting  evidence  is 
for  jury. — Scheps  v.  Gile^,  348. 

(B)   Demnrrer  to  Bvldenc*. 

<@=»I50  (M«.App.)  Failure  to  read  exhibits  to 
jury  not  ground  for  demurrer  to  the  evidence.— 
State  ex  rcl.  Chorn  v.  Hudson,  1049. 

(C)  DIxmiaMBl  or  Nonaalt. 

■essie'S  (Mo.App.)  In  passing  on  demurrer, 
court  is  not  restricted  to  plaintiff's  testimon.v. 
if  he  is  honestly  mistaken  in  statements  against 
interest.— Wagner  v.  Pryor,  857. 

(D)  DlreetioB  of  Verdict. 

<S=9l77  (Ark.)  Requested  instruction  not  waiv- 
ed by  request  for  peremptory  instruction.— In- 
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^ftate   Business  Men's  Ace.  Ass'n  t.   San- 

/Itequested  instruction  on  claases  of  polic; 
MIA  to  preserve  right  to  sobmission,  though 
peremptory  instruction  also  requested.— Id. 
«s»l77  (Ark.)  Both  parties,  asking  perempto- 
ry instruction,  submit  undisputed  facts  to  trial 
court.— i^ecurity  Life  Ins,  Co.  of  America  t. 
Bates,  740. 


VII. 


IKSTRUCTIOHS  TO  JUBT. 

Jarr  in   Gea- 


(A)    Province  of  Conrt   and 
eral. 

4s>l9l(l)  (Tex.Clv.App.)  Charge  assuming  as 
facts  matters  ■whereon  jury  could  have  found  to 
contrary  properly  refused. — Holmes  v.  Uvalde 
Nat.  Bank  640. 

«=>I9I(6)'  (T«x.Coni.App.)  Charge  exonerat- 
ing railroad  from  liability  for  loading  cattle 
properly  refused  as  assuming  plaintiffVi  negli- 
gence.— Panhandle  &  S.  F.  Ry.  Co.  v.  Vaughn, 
206. 

«s>l9l(9)  (Mo.)  Instruction  in  action  for  in- 
juries to  pasRenger  carried  past  her  station, 
assuming  that  a  road  was  safe,  was  erroneous. 
— Gott  V.  Kansiis  City  Rys.  Co.,  827. 
€=>I9I(I0)  (Mo.App.)  Instruction  held  to  as- 
sume mules  were  vicious.— Cowan  v.  Hydraulic 
Press  Brick  Co.,  924. 

<8=»i92  (Tex.Civ.App.)  Court  did  not  err  in  as- 
suming admitted  fact  that  defendant  was  as- 
signee of  oil  lease. — Brovles  v.  Oilman,  685. 
«=>I94(I9)  (Mo.App.)  Instruction  held  equiv- 
alent to  declaration  that  master  is  negligent  as 
matter  of  law.— Fanning  v.  Hines,  10.38. 
€=>I99  (Mo.App.)  Legal  question  not  permis- 
sible in  instruction. — Stewart  v.  Chicago,  B.  & 
Q.  R.  Co.,  1029. 

(B)  Neeeaaltr  »>'  Sabject-Matter. 

€=»2I4  (Tex.Clv.App.)  Refusal  to  give  cor- 
rect re<iue8t  on  care  to  prevent  fire  is  errone- 
ous.—Ft.  Worth  &  D.  O.  Ry.  Co.  v.  Thompson, 
28». 

®=92I9  (McApp.)  Instruction  not  defining 
"dangerous"  not  erroneous. — Gilbert  v.  Hilliard, 
1027. 

(C)  Form,  R«)|nlatteM,  and  Snfllclcnoy. 
€=>228(i)  (McApp.)  Instruction  held  in  the 
disjunctive  and  not  conjunctive,  and  prejudicial 
error. — Start  v.  National  Newnpaper  Ass'n,  870. 
<S=>232(2)  (Tex.Clv.App.)  General  charge  con- 
trolling half  amount  sued  for  ui  case  submit- 
ted on  special  issues  properly  refused. — Holmes 
V.  Uvalde  Nat.  Bunk,  640. 

€s9236(l)  (Mo.App.)  Instruction  jury  might 
consider  witness'  "character"  as  bearing  on 
credibility  not  erroneous.— Crain  v.  MoKiuley, 
49.5. 

<S=»240  (Tex.Clv.App.)  Argumentative  instruc- 
tion refused. — Kirhy  Lumber  Co.  v.  Lewis,  382. 
$=9240  (Tex.Civ.App.)  An  instruction  argu- 
mentative in  form  i.s  properly  refused.— South- 
ern Traction  Co.  v.  Kirksey,  702. 
€=9243  (Mo.)  Instructions  presenting  conflict- 
ing theories  of  proof  not  in  conflict. — Coshow  v. 
Otey,  804. 

^=>244(2)  (Tex.Com.App.)  Requested  instruc- 
tion authorizing  consideration  of  possible  re- 
covery of  cattle  from  effects  of  delay  in  feed- 
ing properly  refused. — Panhandle  &  S.  P.  Ry. 
Co.  V.  Vaughn,  206. 

$=9244(4)  (Mo.)  Instruction  held  erroneous  in 
emphasizing  fact  that  employ^  injured  had  free 
pass.- Williams  v.  Schaff,  412. 
€=»244(4)  (Mo.)  Instruction,  in  action  for  in- 
juries to  passenger  carried  past  her  station, 
held  erroneous,  as  unduly  sinking  out  the  evi- 
dence.—Gott  V.  Kansas  City  Rys.  Co.,  827. 

(D)    AppUeabllity   to   Pleadlnsa  and  Bvl- 
dence. 

«s»248  (Tex.ClvJ^pp.)  Abstract  instructions 
are  propeily  refusea.— Southern  Traction  Co.  v. 
Kirksey,  702. 


€=9250  (McApp.)  Broker  hfild  not  entitled  to 
submission  on  theory  that  refusal  of  owner's 
wife  to  sign  deed  prevented  sale. — Stewart  v. 
Chittick,  863. 

"8=25 1  (3)  (Tex.Civ.App.)  Instruction  in  ac- 
tion for  damage  to  cattle  erroneous  as  not  eon- 
fining  issues  to  negligence  charged.— Lancaster 
V.  Tudor,  900. 

€=252(9)  (Tex.CivJlpp.)  Correct  abstract 
charge  as  to  rights  at  crossing  held  misleading. — 
Galveston-Houston  Electric  Ity.  Co.  v.  Patella, 
615. 

€=>252(il)  (McApp.)  Instruction  predicating 
recovery  on  fact  not  supported  by  evidence  is 
error. — Cowan  v.  Hydraulic  Press  Brick  Co., 
924. 

€=3252(19)  (Ark.)  Where  undisputed  evidence 
negatives  payment,  instruction  on  issue  of 
payment  properly  refused. — Lavender  v.  Finch, 
35. 

^=»253(5)  (McApp.)  Instruction  eliminating 
defensive  issues  is  erroneous. — Conley  v.  John- 
son, 891. 

€=>253(7)  (McApp.)  Instructions  directing 
verdict  should  not  omit  necessary  issues.— 
Shortridge  v.  Raiffeisen,  lO^fl. 
®=>253(9)  (Ark.)  Instruction  as  to  mine  op- 
erator's duty  to  warn  cmi)loy£  held  defective 
in  omitting  element  of  discovered  peril.— Uar- 
ger  v.  Harger,  730. 

€=9253(9)  (Mo.)  Instruction  that  conductor 
did  not  direct  passenger  on  alighting  to  go  the 
way  she  did  held  contrary  to  the  evidence. — 
Gott  V.  Kansas  City  Rys.  Co.,  827. 

(Ej)  Reqneata  or  Prayera. 

€=>2S5(4)  (Tex.)  Instruction  to  limit  witness' 
testimony  unnecessary  in  absence  of  request. — 
Massie  v.  Hutchison,  902. 
€=»260(l)  (Mo.)  Instruction  need  not  be  re- 
peated on  request. — Coshow  v.  Otey,  804. 
€=9260(1)  (Tex.Clv.App.)  Instruction  already 
covered  properly  refused. — San  Antonio  &  A.  P. 
Ry.  Co.  V.  McGill.  699. 

€=3260(7)  (Tex.Clv.App.)  Court  should  cor- 
rectly charge  railroad's  duty  to  prevent  fire  in 
addition  to  general  negligence.— Ft.  Worth  & 
D.  C^.  Ry.  Co.  V.  Thompson,  289. 
€=9267(3)  (Ark.)  Modification  of  an  instruc- 
tion requested  by  the  master  hM  proper. — 
Kansas  City  Southern  Ry.  Co.  v.  Sparks,  724. 

(F)  Objectlona  and  Bxcriitlons. 
^=>279   (Ark.)   Party  doubting  meaning  of  in- 
struction must   make  ^.specific  objection.— New 
Coronado  Coal  Co.  v.  Jasper,  22. 

(O)   Conatrnetton  and  Operation. 

€=9296(1)  (Ky.)  Deficiency  in  one  instruction 
may  be  cured  by  subsequent  instruction. — Mid- 
kiff  V.  Carter,  92. 

€=9296(1)  (Mo.App.)  Omission  from  plain- 
tiff's instruction  held  not  cured  by  defendant's 
instruction. — Metcnlf  v.  Runnels,  894. 
€=>296(ll)  (Ark.)  Instructions  in  an  action 
under  federal  Employers'  Liability  Act  as  to 
damages  held  correct,  when  considered  togeth- 
er.—Kansas  City  Southern  Ry.  Co.  v.  Sparks, 
724. 

IX.   VERDICT. 
(A)  General  Verdict. 

€=»338  (Tex.Civ.App.)  Separate  verdict 
against  each  defendant  intelligible. — ^Lancaster 
V.  Tudor,  990. 

(B)  Special  Interrocatorlea  and  Fladlnar". 

€=>350(2)    (Tex.Cem.App.)  Rule  with  respect 
to  submission  of  special  "issues  of  fact"  stated. 
—Texas  City  Transp.  Co.  v.  Winters,  541. 
€=9350(2)    (Tex.CiV.App.)   Issue  as  to  eviden- 
tiary facts  need  not  be  submitted. — Ft.  Worth 
&  f).  C.  Ry.  Co.  V.  Thompson,  289. 
^=>350(3)    (Tex.Clv.App.)    Refusal    of  .issue 
raised  by  evidence  cannot  be  justifi^QQlC 
ing  of  facts  making  the  issue  immi         O 
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"Deadly  weM)oa."— Hoover  v.  State  (Tex.  Cr. 

App.)    2U. 
"Declares."— State  t.  Hostetter  (Mo.)  750. 
"Delivered."— State  v.  Plotner  (Mo.)  7C7. 
"Delivery."— Home    Life    &   Accident     Co.    v. 

Compton  (Ark.)  1083. 
"Dispose  of."— Munday  v.  Brittou   (Mo.  App.) 

504. 
"Dying  declarations."— State  ▼.  Hostetter  (Mo.) 

750. 
"Estate."— Anderson  T.   Steddum    (Tex.   Com. 

App.)  1090. 
"Estoppel."— Hodde  v.  Hahn  (Mo.)  788. 
"Factor."— G.  H.  Hammond  Co.  v.  Joseph  Mer- 
cantile Co.  (Ark.)  27. 
"False  entries."— State  v.  Plotner   (Mo.)   767. 
"Final  judgment."— Burton  Linxo  Co.  v.  First 

Baptist  Church  of  Abilene  (Tex.  Com.  App.) 

203;  Kinney  v.  Tri-State  Telephone  Co.  (Tex. 

Com.  App.)  227. 
"Final   order  or  judgment."— Jenkins  t.  Jen- 
kins (Ark.)  714. 
"Fraud.''— Lilly  v.  Barron  (Ark.)  712. 
"Gaming."— Cafferata  v.  Ginnochio  (Mo.  App.) 

867. 
"Good     standing." — Moses     t.     Rawlins     (Mo. 

App.)  S(U5. 
"Good  will."— Hodde  v.  Hahn  (Mo.)  709. 
"In  default  of  such  issue  at  her  death."— Hart- 

nett  v.  Langan  (Mo.)  403. 
"Independently  of  all  other  causes." — Campbell 

T.  Ji^tna  Life  Ins.  Co.  of  Hartford,  Coun. 

(Mo.)  778.  ■ 
"Indignities."— Revercomb  ▼.  Revercomb   (Mo. 

App.)  899. 
"Interest  in  land."— Anderson-Tully  Co.  ▼.  Gil- 

lett  Lumber  Co.  (Ark.)  302. 
"Interest  in  real  estate." — ^McFarland  v.  Bish- 
op  (Mo.)  143. 
"Interloputory      judgment."— Kinney     v.      Tri- 

Htate  Telephone  Co.  (Tex.  Com.  App.)  227. 
"Intersecting  highway." — Sullivan  v.  Chauvenet 

(Mo.)  750. 
"Interstate  commerce."— Cox  V.  St.  Louis  &  S. 

F.  B.  Co.  (Tex.)  964. 
"Issues  of  fact."— Texas  City  Transp.  Co.  v. 

Winters  (Tex.  Com.  App.)  541. 
"Judicial  knowledge."— Kiley  v.  Wallace  (Ky.) 

1085. 
"Loan." — Bank  of  Slater  v.  Union  Station  Bank 

(Mo.)  993. 
"Malice."— International   &  G.   N.   Ry.   Co.  ▼. 

Edmundson  (Tex.  Com.  App.)  181. 
"Management."— Hasley     v.    State     (Tex.    Cr. 

App.)   579. 
"Manufacturer."— City  of  Louisville  v.  J.  Zln- 

raeister  &  Sons  (Ky.)  9r>S. 
"Mav."— Bradley    County    Road    Improvement 

Districts  Nos.  1  and  2  v.  Jarratt  (Ark.)  14. 


"Mine."— Sovereign  Camp  W.  O.  W.  t.  Arthur 
(Ark.)  729. 

"Mutilated."— Stubbs  v.  Moursund  (Tex.  Civ. 
Apjp.)  632. 

"Negugence."— Gilbert  t.  Hilliard  (Mo;  App.) 
1027. 

"Ordinary  care." — Gilbert  v.  Billiard  (Mo. 
App.)  1027. 

"Overs."— G.  H.  Hammond  Co.  v.  Joseph  Mer- 
cantile Co.  (Ark.)  27. 

"Person  deaUng  with  corporation."— State  v. 
Plotner  (Mo.)  767. 

"Political  subdivision  of  state." — City  of  St. 
Louis  V.  Murta  (Mo.)  430. 

"Privileged  occasion."— International  &  G.  X. 
Ry.  V.  Edmundiion  (Tex.  Com.  App.)  181. 

"Probable  cause."- F.  W.  Woolworth  Co.  v. 
Connors  (Tenn.)  1053. 

"Promising  a  benefit." — Illinois  Bankers'  Life 
Ass'n  V.  Floyd  (Tex.  Com.  App.)  967. 

"Property  actually  received." — General  Bonding 
&  Casualty  Ins.  Co.  v.  Moseley  (Tex.)  901: 
Prudential  Life  Ins.  Co.  of  Texas  t.  Pear- 
son (Tex.  Com.  App.)  967. 

"Proximate  cause."— Fairbanks,  Morse  &  Co. 
V.  Gambill  (Tenn.)  5. 

"Public  lands."— De  Shaso  ▼.  Eubaok  (Tex. 
Com.  App.)  970. 

"Regulation  affecting  rates." — Shroyer  v.  Chi- 
cago, B.  I.  &  G.  By.  Co.  (Tex.  Com.  App.) 
1095. 

"Remain  continuously  and  strictly  within  the 
house." — Inter-State  Business  Men's  Acc- 
Ass'n  V.  Sanderson  (Ark.)  51. 

"Sentence."— Tbompkins  v.  State  (Tex.  Cr. 
App.)  1103. 

"Title  by  regular  chain  or  transfer  from  or  un- 
der sovereignty  of  soil."— Martinez  v.  LiOgan 
(Tex.  Civ.  App.)  611. 

"Unimpeachable  testimony."— Murphy  v.  Mur- 
phy (Ark.)  721. 

"Voters'  register." — State  ex  rel.  Crow  v. 
Carothers  (Mo.  App.)  1043. 

"Willfully  misapplied  or  willfully  abstracted." — 
National  Surety  Co.  v.  Atascosa  Ice,  Water 
&  Light  Co.   (Tex.   Qv.  App.)  597. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  <S=>375-'il8. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Gar- 
nishment; Habeas  Corpus;  Injunction;  Man- 
damus; Process;  Prohibition;  Quo  Warranto; 
Replevin;  Sequestration. 
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